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EXPLANATION 


T he object in view in preparing^ Corpus Juris Secundum has bcen two- 
fold: First, to provide a complete cncyclopedic treatment of thc whole 
body of tlie law, which means that it must be bascd upon ali thc rcportcd 
cases; Second, to present cach title of the law in fonti and conlent most suit- 
able as a means of practical refcrcncc for the Bench and Bar. 

Corpus Juris Secundum is thereforc a complete restatement of tlic entire 
body of American Law. Tlic clcar-citt and cxhatistive propositions compris- 
ing the text are stipportcd by ali thc aitthoritics from thc carliest times to date. 
The sui)i)orting case citations, conspicuotisly sct out in thc noles, point to all 
dccisions handed down sincc thc piiblication of Corpus Juris. When thc 
searcher may wish to consuit carlicr aulhoritics, a spccific refcrcncc to Corpus 
Juris makes availahle all cases bark to 1658. 

Each title is prcccdcd by a complete scction analysis, greatly sim])li- 
ficd to facilitate rcscarch. Wliere the scope of any scction is such as to re¬ 
quire it, a more minute analysis is found thereunder in iis ap|)r<>i)riate place 
wilhin thc title (sce Abalcment and Revival, Scction 112). The conveniencc 
of this metluKl—an innovalion in cncyclopedic writing—^must immedialely 
commend itself. 

A concise black-lcltcr summary, indicative of its scope, procedes the 
full treatment or slatcmcnt of thc law under cach scction. These inlroduc- 
tory summaries, concise and free from interi ineat ion of authorities, have 
proven of great conveniencc and valuc in legal rcscarch. 

An index is found in thc back of each volume covering thc tities con- 
tained therein, thus providing another convenient means of rcady access to thc 
text and notes. 

Corpus Juris Secundum is kcpt to date by means of annual cumula- 
tive pocket parts for cach volume. This fcature of supplementalion which 
has proved so successful in modern digests and statutos convcnicntly, and 
with cerlainty, keeps each title constantly to date through current cases and 
ncw precedents. 

Corpus Juris Secundum represents the combined products of the highest 
cditorial talcnt and manufacturing skill. Tts many excellent c<litorial fcatures 
are fittingly accompanicd by corresponding innovations and improvemcnls in 
mcchanical arrangement, typography, and design, which thc publishcr believes 
will commend ihemsclvcs to the jirofession as representing a new Standard 
iii legal publications. 
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PLEDGES 
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t DEPINITIONS, NATXTRE, AND DISTINOTIONS 


I 1. Definitions 

A pledge Is a ballment or transfar of pertonal prop- 
rty as sscurity for a dsbt or other oblfgatfon; a balimont 
•r dellvery of goods by a <febtor to his creditor, to b« 
;ept untll tho debtor'* obligatiori Is discharged. ^^Pledgs'^ 
las substantlally tha same meanlng at '^pawn*'' 


The word “plcdf^c” has a Icpfal and wcll defined 
interprelation.1 Broadiy «pcakinpf, it is a transfer, 
haihnejit, or deposit of pensonal propcTly- as a 
.sccurity for a dc4)t or other ohli^ration.^ More 
specifically, it ia a bailment or delivery of goods 


. V.‘8 .—Ooxpiui Jarii anoted In 
In re Rosrera, D.aW.Va., 00 IP. 
Supp. 120. 106. 

9 C.J. P 806 note 2. 

. U.S.—Oorp«g Jtins duoted An 
In re Rosrera. D.C,W.Va., 20 F, 
Supp. 120, 126. 

«nn.—Palmer v. Mutual t». ina. Co., 
180 isr.w. 260. 114 Mlnn. 1, Ann. 
Cas.l912B 967. 

r.J,—^Paramount Bulldlng & Lioan 


AaH’n of Olty of Nowark v. Sacks, 
162 A. 467. 107 N.J.lOa. 328. 

49 OtJ*. p 896 note 3. 

3, U.S,—^KolHon V. Oommlsaloner of 
Internal Revanuo, O.C.A.8, 101 F. 
2d 668—^In re Itorkimar Mille Co„ 
l>.C.Nr,T., 39 F.2d 626. 627—Ooxpttf 
auris auoted la In ro Rogore, X).C. 
W.Vo., 20 F.Supp. 120, 126—City 
Bank Farmere' Truet Co. v. Row- 
ere, P.C.N.T., 2 F.Supp. 883, 886, 

3 


roveread on other Kroutulw, C.CA„ 
68 F.0d 909, o«rtloriiri drrilwd 64 
aOt. 778. 203 U.S. 044. 78 B.tCd. 
)496. 

IHa.—Therrflll v. Filer, 138 0o. 861, 
868, 101 Fla. 102. 

Kan.—Corpus ourls olted Iu Ooltim- 
l)la Cas. Co. v. Sodlni, 166 P.2d 
624, 528, 160 Kan. 478. 

Mlnn,—Thoen v. First Nat Bank, 
271 N.W« 111, 112, 199 Mimi. 47— 
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by a debtor to his creditor, to be kept until the 
debtor^s obligatiori is discharged;^ a deposit of 
personal effects, not to be taken back, but on pay- 
ment of a certain sum, by express stipulation to be 
a lien on it;^ a deposit of corporeal personal prop- 
erty as security with express or impKed power of 
sale on default® As discussed infra § 11, every 
contract by which the possession of personal proper- 
ty is transferred as security only is generally 
deemed to be a pledge. 

A "pledge” has been defined as a lien created 
by the owner of personal property by the mere 
delivery of it to another, on an express or implied 
understanding that it shall be retained as security 
for an existing or future debt^ 

The Word "pledge” is also sometimes used to 
describe the article or articles of personal property 
thus delivered by one person to another as security 
for the dcbt or obligation,^ but this is using the 
Word in a colloquial, rather than a technical, sense.® 

Pawn. The word "pawn” has the same legal 


. signification as "pledge”^® and is oftcn refcrrcd to 
as being synonymous with the lattcr word.li In 
this respect “a pawn” may be dcfmcd as a mere 
collateral security for the paymcnt of a dcbt,i2 a 
species of bailment which arises when personal 
property is deposited with another as security for 
some debt or engagemcut,^® and which is made for 
the mutual benefit of the parties.^^ In common 
usage, however, the word "pawn” is applied to a 
pledge of chattels as distinguishcd from that of 
choses in action,l5 and in a more limitcd sense 
has been employcd to mcan a deposit of personal 
property made to a pawnbroker as security for a 
loan.i® 

Pledgor and pledgce, The person who delivers 
the property as security is callcd the "pledgor”!^ 
and the person who rcccives it to hold in accordance 
with the contract the "pledgce.”!® 

Pledgeholder, Where the pledgor and pledgee 
selcct a third person to hold the property pledged, 
for the purposes of the pledge, hc is callcd the 
"plcdgeholdcr.”^'® 


Palmer v. Mutual Li. Ins. Co., 180 
N.W. 260, 114 Minn. 1, 6. Ann.Caa. 
1912B 967. 

Neb.—Qlissmann v. Bauermeister, 19 
N.W.2d 43. 46, 146 Neb. 197. 

Wash.—Olsen v. National Q-rocery 
Co., 180 P.2d 78, 81, 15 Wash.2d 
164. 

Wls,—Overton v. Wisconsln Tax 
Commisslon, 236 N.W. 626. 204 
Wls. 614. 

49 C!.J. p 896 note 4, p 896 note 8. 
Slmllar deflnitloais 

(1) Property deposited with an¬ 
other as security for the payment 
of a debt.—Gilbert v. State, 86 S.H. 
86, 16 Ga.App. 249. 

(2) A contract by which one debt¬ 
or flves somethingr to his creditor 
as a security for his debt.—CarroU 
V. Bancker, 10 So, 187, 43 La.Ann. 
1078, 1089. 1194. 

4h ‘U.S.—Corpus Jtuls aitoted lu 
In re Ro§rers, I>.C.W.Va., 20 F.Supp. 
120, 126. 

Neb.—Glissmann v. Bauermeister, 19 
N.W.2d 43, 146 Neb. 197. 

TJtah.—CJampbell v. Pe ter, 162 P.2d 
754, 766, 108 Utah 666. 

49 C.J. p 896 note 5. 
fHiwniLf; deflnlUoii 

A transactlon by which collateral 
security Is dollvered by debtor and 
accepted by creditor. 

Tex.—Smith v. ETTancas, Civ.App., 87 

S.W.2d 781, 784, error refused— 
Central Nat. Bank v. Latham & 
Co., Clv.App., 22 S.W.2d 765, 768, 
error refused, 

Wash.—^Hodgre v. Truax, 61 P.2d 367, 
869, 184 Wash. 360, 103 AL^R. 420. 

6. U.S.—Corpus dTurls quoted In 


In re Rogrers, D.aW.Va., 20 P. 
Supp. 120, 126. 

49 C.J. p 895 note 6. 

6. Fla.—^Pepper v. Beville, 129 So. 
334, 337, 100 Fla. 97. 

A pledge of iacorporeal personal 
property is designated by the term 
‘‘collateral" or “collateral security." 
—Therrell v. Filor, 133 So. 861, 101 
Pia. 192—^Peppor v. Beville, 129 So. 
334, 100 Fla. 97. 

7. 111.—Immel v. Travelers Ins. Co., 
26 N.F.2d 114, 116, 373 111. 266— 
Chapin V. Tampoorlos, 69 N.FI.2d 
834, 336, 326 Ill.App. 219. 

Kan.—Columbia Cas. Co. v. Sodini, 
166 P.2d 624, 159 Kan. 478, stat- 
Ing Illinois law. 

49 C.J. p 896 note 10. 

8. U.S.—Corpus Juris q,uoted in 
In re Rogors, D.CW.Va., 20 F. 
Supp. 120, 126—Corpus Juris olted 
ia City Bank Farmers' Trust Co. 
V. Bowers, 2 F.Supp. 883, 886, re- 
versed on othor grounds, C.C.A., 68 
F.2d 909, certiorari denied 64 S.Ct. 
778, 202 U.S. 644, 78 U.Hd. 1496. 

49 C.J. p 896 note 11, 

9- U.S.—-Corpus Juris «luoted In 
In re Rogers, D.C.W.Va., 20 F. 
•Supp. 120, 126—LJttlo Rock St. 
Qrading Ulst. No. 60 v. Hagadom, 
Ark., 186 F. 461, 108 C.C.A. 429, 
certiorari denfod 32 S.Ct 524, 223 
U.S. 721, 66 L.Bd, 630. 

49 C.J. p 896 note 12. 

10. U.S.—Corpus Juris guoted la 
In rjB Rogers, D.C.W.Va., 20 F. 
Supp. 120, 126. 

49 C.J. p 896 note 18. 

11. U.S.—Corpus Juris qnoted in 
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In re Rogers, X>.C.W.Va., 20 F. 
Supp. 120, 126. 

49 aJ. P 896 noto 19. 

18. U.S.—Corpus Juris uuoted ia 
In re Rogers, D.C.W.Va,, 20 F. 
Supp. 120, 126. 

Tenn.—PulaHkl Nat. Bank t. Wln- 
ston, 6 Baxt 686, 688. 

13. U.S.—Corpus Juris guoted ia 
In re Rogors, D.C.W.Va., 20 F. 
Supp. 120, 126. 

Ga.—Gilbort v. State, 86 S.ffi. 86, 16 
Ga.App. 249. 

49C.J. p 896 note 21. 

14. U.S.—Corpus Juris quoted la 
In re Rogers, D.C.W.Va., 20 F*. 
Supp. 120, 126. 

49 C.J. p 896 note 22. 

15. U.S.—Corpus Juris guoted ia 
In re Rogers, D.CW.Va., 20 F. 
Supp. 120, 126. 

49 C.J. p 890 noto 23. 

16. U.S.—Corpus Juris uuoted la 
In ro Rogers, D.C.W.Va., 20 F. 
Supp. 120, 126. 

49 C.J. p 806 note 24. 

17. N.Y.—Union Ins. Co. t. Central 
Trust Co., 62 N.Ifl. 671, 157 N.Y. 
633, 44 L.R.A, 227. 

49 C.J. p 896 noto 26. 

18. N.Y.—^Union Ins. Co, r. Contrai 
Trust Co., supra, 

49 C.J. p 896 note 26, 

“Pawnbroker" distinguishcd and 
“pawnoo" deflnod soo Pawnbrokors 
i 1. 

19. U.S.-^rpus Juris auoted ia 
In rt Rogers, D.aW.Va., 20 F. 
Supp. 120, 126. 

Cal.—^Bank of America Nat TSrust 
& Savings Ass'n v, Callfornla Sav- 



72 aJ.S, 


PLEDOES 


§§ 1-3 


Othcr tcnns, Various tcrms havc bccn saicl to bc 
synonymous with ''plcdgc,” sucli as ''sccixrity /'20 «as- 
surancc/'2i anci, under some conditions, “forfeit.*'^^ 
"Collateral sccurity” is somctinics tis(‘(l to denote a 
"'pledge niore particuhirly, a ''plcclgc” of a 
chose in action ar incorporcal property as clis- 
tinguished from a "'pleclgc” of corporeal pcrsonal 

propcrty.24 

In tlic Roman and under the civil law, tlic term 
"pignus" is substantially similar iix import to 
"pledgc.”^^ 

§ 2. Nature in General 

A pledge \9 a «ontract for tho dofiver/ of porionafty 
to be rotalned by the pledgee at aeourlty for the perform- 
ance of some obligatfon due from the ptedgor, titte re- 
malnfng rn him and poisestlon oniy paiting to the pledgee. 

'It has bccn Ijroadiy staled tliat a pledge is a 
contract for delivery of pcrsoiuiUy to be retaiiied 
by the pledgee as sccurity for llie perforniance of 
some obligation due from the pledgor, legal lille re- 
maining in the pledgor and possession only passing 
to the pledgee, who has a spedal prof)erty in the 
thing pledged until the obligatiou secured is satis- 
ficd.26 The transaction is a kiud of bailmenl an<l 
sccurity it remains a pledge until its status has 
bccn changed by foreclosure or further coniract of 
the parties.^® A pledge creatos a amtract relation- 
ship,20 its primary purposc or basis being to put 


it in the powcr of the pledgee to reimburse him- 
sclf for the money advanccd when it becumes due 
and remains due and unpaicl;^*® the coniract carries 
wilh it an implication that tlio sccurity sliall bc ma<lc 
effectual to discharge the obligation.^^ Tlic pledge 
is gcnerally regarded as collateral to the principal 
obligalion.^^ 

Properiy as surcty, TToperty pledged by the 
owncr lo ansvecr for ibo debt or dcfaull of anotber 
oecnpies the ijosilion of a surcty, 

Rdationship bvlwccn pledgor and pledgee, Al- 
tliough therc is som<‘ nuthority to the* ermtrary,®^ 
ifc has bccn lu‘l(l that the relationship betwcen plcfdg- 
or and pledgee is not confidential®® and does not 
pr(‘chide the parties therelo from (lealing with each 
othcr with resi^ect to the i)rof)erty held as col- 
laterah^^ The pledgor and pledgee have hecii lield 
to slaticl to each othcr in the reflat itoiship of baik»r 
aml bailcc.''*'^ 

§ 3. Distmguished from Other Transactions 

A pl«dge It dIttInguIthAbIt from a numbtr of «ome- 
what timliar trantactlont; and whethor In a glvtn eatt 
a trnnaaotion conotltuton a plodgo or anothtr trantnetlon 
dtptndt on tht Inttntlon of tht partitt «i atctrtalnod 
from th« oontraet» 

Wlictlipr «1 a ffiveii cnsti tli« transaction con¬ 
stitutos a pledtfo or another transaction clcpcnds on 
tlic intcntion of the parties as ascertained from the 


ings St Commorclal llank, 22 p.2f] 
704, 218 Cal. 2G1. 

Mont.—^MttHor v. Farmern» & Mrr- 
chantB* Hank of 300 P. 

207, 90 Mont. 33. 

49 C.X P 896 noto 27. 
ao. Kan.—Jarrard v. M<;C^arthy, 349 
P. 690, 08 Kan. 719, 
ai. N.T.—National Watoh Oo. v. 
Wtist, 163 N.7.3. 49, 47, 98 Mtne. 
468. 

aa. Mles.-^Elckort v. Searc.y, 74 So. 

818, 114 Miss. 160. 

49 CJ. p 896 note 16. 

as. U.S.—In ro Schming Prets, 1). 
C.N.Y., 62 P.Supp. 609, aflirmod, C. 
C.A., Schining V, Tlockmoro, 143 
P.2d 643, 162 A.L.n. 3094. 

Tenn.—Thlrd Kat. Ilank v. ffall, 209 
S.W.2d 46, 30 Tonn.App. 686. 

a4. Pia.—Poppor V. Bovillo, 129 So. 
884, 100 Fla. 97. 

Tex.—Central Nat. Bank v. Batham 
& Co., Clv.App., 22 S.W.2d 766, 
error rofuHOd, 

Wath.—Olsen v. National Orocery 
Co., 130 P.2d 78, 15 Wa«h.2d 164— 
Ho4ge V. Truax, 61 P,2d 357, 184 
Wash. 860, 103 A.Ij.IL 420, 

as. xr.s.—The Nestor, C.C.Mo., 18 P. 

Cas.No.10,126, 1 Sumn. 73. 

N.C.—Barrett v. Cole, 49 N.O. 40. 


XmplgaLorata 

PledKod; glvon in pIo<1k<s pignori 
data; inortKagod.-^oiUaek X.t>. 
Xxnplgiioratlon 

The ftot of pawnlng cr putting t« 
j)I«dKo.—Ulaok L,tK 
ao. n.H,—'NolMoti V. CowmlMfdon«*r 
of Internal Uovonuo, a<I.A.8, lOl 
K2d 66K. 

07. tr.s.—Itt rn nYstiklln HavliigiTl 
Jjoaa Co., l).C,Toau., 84 lAHupp. 
686. 

Ala,—Mliitfo V. Clark, 09 8o. 421, 193 
Aln. 447. 

Fla. -Itlchardwm v, Oourllo, 40 So.3d 
663. 

Xnd.“ dlamlor v. Bainc, 61 N.W.2d 886, 
114 lnd.App. 634. 

aa* Or.--'Morgan v. Jolms, 105 1\ 
SCO, 84 Or. 667. 

ag. lnd.‘'--3latnotd v. ^cdiloMS Bros. 
Tnv. Co., 8 N.tt,2d 880, 103 Imi, 
App. 420. 

Nocosslty, form, and rodulnltos of 
contract soc Infra §§ 11-18. 

30. U.B.—Tn ro Carter, T>.0,Va„ 66 
P.Supp, 286--<lorptMi orarii goottd 
ia In ro IH»Kor«, D.aW.Va., 20 P. 
Bupp. 120, 128. 

Colo.—Robortwon v. Jackson First 
Nat. Bank, 186 P. 642, 67 Colo, 
617. 


31. U.a* Oorpus jorts «aottd ia 
In r«i Uognrs, 20 F. 

Hupp. 120, 128. 

<1olo. Itubortson v. Jaekson First 
Nat. Bank, 180 I*. 542, 67 Colo. 517. 
33. tT,H. Amorlrari BraUn Hhuo 4b 
Foundry iio, v. Intorboronah Tinptd 
Transit (?«., IKIN.Y., It F.Hupp. 
418. 

33. N.r.~ -dorpo* cTorii dtid ia 
Tlutln^rftira Nat. Ilank v. Mian- 
nlol», 271 N.Y.B. 69, 71, 240 App. 
I>lv. 600. 

or. Oorpa» Fori* cited ia fiehfska v. 
Hrhraimn, 61 t>.2d 008, 670, 161 Or. 
047. 

40 O.J. p 897 noio 40. 

34* l/.H.' -Cfunmerclnl Nat. Bank tn 
Hhrrvepnrt v. Barsona, 144 F.2d 
2.11. Itehfarlng donled, n.C.A.I^, 
146 191, eorllftrari donlod 66 

440, 223 U.«. 796, 80 Ji.iDd. 

686 . 

La.—«Wolls V. Bcan, 29 So.2d 690, 311 
lia. 132. 

36. l*a.—<Jolonlal Trust Co, v. 

6t0t, 60 A. 52, 210 Bti. 497. 

AS oroatlng tnmt rolatlonshtp see 
Infra 9 21. 

36. Bo,—Colonlal Trust Co, v. 3tXoff«^ 
stot, 60 A. 62, 210 Pa. 497. 

37. Ind.—Bamler v, Balne, 61 N. 

886, 114 Ind.App. 634. 
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contractas application of the general niles of 
construction.ss and is generally a question of fact 
to be determined as such from the facts and cir- 
cumstances of the particular case.^s A loan of 
xnoney on the security of articles deposited with 
the lender is a pledge, although a chattel mortgage 
on them is given in addition.^^ 

A pledge is similar to, but differs in certain ma- 
terial respects from, a number of other transactions, 
such as an assignment in general, as discussed in 
Assignments § 2, an assignment for the benefit of 
creditors, as discussed in Assignments for Benefit 
of Creditors § 4 i, a chattel mortgage, as discussed 
in Chattel Mortgages § 4, a lien, as discussed in 
Liens ■§ 1 a, a trust receipt, as discussed in Chattel 
Mortgages § 9, a wager, as discussed in Gaming § 
l, or, as discussed infra § 4, a sale. 

^^Antichresis** is a term of the civil law meaning 
a delivery of real property as security for a debt and 
differs from a pledge in that the security consists 
of real property or immovables.^2 
Assignment in trust. A pledge 'has somctimes 
bcen spoken of as in the nature of a trust but 
strictly it has not the legal characteristics of a 
trust44 and particularly is distinguishable tlierefrom 
in that in the case of an assignment in trust the 
title to the property passes, whercas in the case of 
a pledge it does not.^® 


Conditional paymcnt. The transfer of the note 
of a third person by a debtor to his creditor on 
agreement that, if the note is paid at maturity, the 
debt is to be satisfied, is a conditional paymcnt, and 
not a pledge.^® 

Hypothecation. "H 3 rpothccation” is distinguish¬ 
able from “pledge” or “pawn” in respeet of posses- 
sion; in the case of a pledge the thing plcclgcd 
passes into the possession of the pledgee, whcrcas 
in the case of hypothccation it remains in the posses¬ 
sion of the owner>7 

Privilege. It has bcen said that a pledge is a 
privilege, with the right of rctention of the property 
pledged,^® but a “privilege” and a “pledge” are 
distinguishable, in that a privilege is a right which 
the nature of a debt gives to a creditor and enables 
him to be preferred over other creditors, whcrcas 
a pledge is a contract by which a debtor gives somo- 
thing to his creditor as a security for his debt.'!® 

Transfer. A “pledge” cannot be regarded as 
synonymous with a “transfer” of property in the 
sense in which the lattcr term is ordinarily used.®® 

§ 4. - Sale 

a. In general 

b. Conditional sale 


38. N.J.—^Bardsley v. First Nat. 
Bank & Trust Co. of Montclalr, 168 
A. 665, 111 N.J.Law 612—Moss In¬ 
dustries V. Irving Metal Co., 61 A. 
2d 169, 142 N.J.EQ. 704. 

N.T.—Colton V. Kennedy, 181 N.T.S. 
483, 74 Miso. 217. 

Pa.—^Knapp v. Yellow Mfgr. Crsdit 
Corporation, Cozn.Pl., 84 Berks Co. 
286. 

flX!.—Rajrfleld r. Bank of Chester- 
fleld, 180 S.E. 885, 177 S.C. 176. 
"Wls.—Consolidated Discount Corp. 
V. Holton St. State Bank, 19 N.W. 
2d 171, 247 Wis. 152. 

49 C.J. p 897 note 60. 

Xransactioiis Ixeld pledges 

(1) An agreement whereunder 
flduclary of estates, who was also 
beneflclary of estates, deposited 
stocks and securitles belongingr to 
estates with trust company “as trus- 
tee'* to secure llduclary*s indebted- 
ness to estates, constituted a pledge. 
—^In re Rogers, B.C.W.Va., 20 P. 
Supp. 120. 

(2) Where an assignment of a 
chose In aotlon or of an interest 
thereln is made as security for pay- 
ment of a debt, it is a mere pledge. 
—Tloga County Ceneral Hospital v. 
Tldd, 298 N.Y.S. 460, 164 Mlsc. 273— 
Frensdorf v. Stumpf, 80 N.Y.S.2d 
211 . 

(8) Separatlon agreement, where- 


by wlfe deposited money with attor- 
neys as security for covonant to pro- 
tect husband against her creditors, 
created a pledge.—^Raffo v. Foltz, 288 
P. 884, 106 Cal.App. 61. 

(4) Where lessee of premlsos 
owned by estate was reauirod to de- 
posit sum as guaranty that premis- 
es would not be used for unlawful 
purposes, transaction amountod to a 
pledge.—^Ryan v. Stagg, 298 P, 863, 
89 Mont. 390. 

<6) Other transactions. 

Pa.—Automobile Banking Corp. v. 
Welcht, 61 A.2d 409, 160 Pa.Super. 
422. 

Wash,—Hodge v. Truax, 61 P.2d 867, 
184 Wash. 360, 108 A.L.R. 420. 

39. Mont.—Averlll Mach. Co. v. 
Bain, 148 P. 334, 60 Mont. 612. 

49 C.J. P 897 note 61. 

40. U.S.—Mitchell v. Cramp, C.O.A. 
Pa., 8 F,2d 481. 

49 C.j. p 897 note 52. 

41- CaJ.—^Levlson v. Boas, 88 P. 826, 
150 Cal, 185, 12 L.R.A.,N.S., 676, 
11 Ann.Cas. 661. 

Mlnn.—«t. Paul v. Lytle, 71 N.W. 
703, 69 Minn. 1. 

42. U.S.—^Livingston v. Story, La., 
11 Pet. 361, 9 L.Ed. 746. 

La.—Payne v. Habbard, 7 So. 672, 42 
La.AnzL 895. 


43. Mass.—^Wohrle v. Mercantlle 
Nat, Bank, 109 K.R. 367, 221 Muhh. 
685—Nowton v. Iftiy, 10 Allon 606. 

As creatlng trust relation see infra 
i 21. 

44. Moss.—Willett V. Horrlck, 155 
N.E. 689, 268 Mass. 586, certiorari 
donlod 48 S.Ct. 83, 276 U.S, 646, 72 
h.m. 417. 

49 C.J. p 898 noto 62. 

45. U.S.—Tilles V. Commlssloner of 
Internal Hovonue, C.O.A.8, 113 F. 
2d 907, certiorari donied Cl S.Ct. 
143, 311 U.S. 703, 85 X...Ed. 466. 

Cal.—Raffo v. Foltz, 288 P. 884, 106 
Oal.App. 61. 

49 C.J. p 898 note 68. 

46. Mass.—^Lord v. Blgolow, 124 
Mass, 186. 

49 C.J. p 898 note 68. 

Conditional paymonts generally see 
Payment S 9« 

47. U.S,—The Nestor, 0,C.Mo., 18 F. 
Ca8.No.10, 126, 1 Sumn. 78, 81. 

S.C.—WolfC V. Farrell, 6 S.C.L. 68. 

48. La.—^Villere v. Shaw, 82 So. 196, 
108 La. 71. 

49. La.—Carroll v. Bancker, 10 So. 
187, 48 La.Ann. 1078, 1089. 

50. Oonn.—^Robertson v. WUcox, 36 
Conn. 426. 

63 C.J. p 782 note 46. 


6 



72 C.J.S. 


PLEDGE8 


§4 


ft. la General 

The distinction between a pfedge and a sale Is that In 
case of a pledge possession alone^ and not tltle, passes to 
the plediiee, whereas In the case of a sale tltle passes to 
the vendee. 

A pledge differs from a sale in that, in case of a 
pledge, otily the possession of the property passes 
and not the title thercto, the pledgee acquiring only 
a spccial property in the Ihiiig pledgcd, as discussed 
infra § 23, whereas in case of a sale the title passes 
to the vendec.51 In case of a sale, transfer of 
possession may or may not he made,*»^ whereas 
transfer of possession is indispcnsablc to a pledge 
and loss thercof dcstroys the pledge.®^ Where 
property is delivercd with a right reserved by the 
grantor to rcpurchasc at a stipulated pricc within 
a given time, whether the transaction consititutes a 
sale or a pledge must be determincd by the pcculiar 
circumstances of the case.®^ 

Pledge and not sale, A transaction is a pledge, 
and not a sale, where, althoitgh in sonie respeets 
similar to a sale, it constitutes a delivery of persona! 


property mercly as sccurity for a debt or other 
obligatioii,®® as where property is assigned to secure 
an amount less than its acknowlcdged valuc,®® or 
there is no agrccnumt to rcccivc the property in 
satisfaction of the debt,®'^ or where the transfer of 
Ihc property is collateral to the cxccution of a 
note®® or Ihc payment of a draft.®® 

Sale and not pledge, Tf pcrsonal property is 
delivercd by a debtor to his creditor in payment of 
the debt, the transaction is not a pledge, but has the 
effect of a sale;®® and this is also truc if goods are 
delivercd by ilic debtor to ihc creditor to be sold, and 
the procccds applicd on the debt with a return of 
the surplti».®! A transaction which on its facc 
constitutes a sale will not be converted into a 
pledge by a mere agrcenicnt to reptirchase or re- 
sell®2 or rcd<‘em.®® Kven lliough the transaction 5» 
in the form of a pledge, it nmy bc converted into a 
sale by a subseqti(‘nt agreenient that the pledgee 
shall take the property in extinguishment of the 
dcbt.®< 


Bl, Oa.—Cllbert v. Stato, 65 S.IS. 
66, 10 Ga.App. 240. 

Tenn.—Smlth v. Atklnson, 4 Hclslc. 
626. 

Absolute tranator aa plodpre aee In* 
tra S 15. 

Jamoa v. Hamilton, 2 Tfun 
630, 6 Thompa. C 163, atnrmml 
63 N.Y. 616. 

53.' U.S.—Manufacturora Accept- 
ance Corporation v. Halo, C.C.A. 
Tenn., 66 Jr.2d 70. 

64. Cal.—flholley y. Byora, 236 T. 
177, 78 CaLApp. 44. 

65. . U.S.—In ro Qrand Union Co., N. 
T., 210 F. 353, 135 O.C.A. 237, oor- 
tlorarl deniod namllton Inn. Oo. v. 
Brnat, 36 S.Ct. 664, 238 U.H. 626, 50 
I(.Fd. 1496, and appoal dlsmirtHml 
36 S.Ct. 038, 238 U.S. G47, 69 Li.Kd. 
1604. 

Cal.—Hauor v. Rynd, ICO 1>. 780, 27 
Cal.App. 566. 

Ga.—^lilvanH v. Odum, 183 S.B. 600, 62 
Ga-App. 463. 

N.J. —Mohh Industrio» v, Irvlnflf Met¬ 
als Co., 57 A.2d 022, X41 N.J.IQq. 
421. 

Wis. —Consolidated PIscount Corp. v. 
Holton St. Stato Bank, 10 N.W.2d 
171, 247 WiM. 162. 

40 C.J. P 808 note 74. 

ORranafer of aoootuats reoelvabla 
A transfer of accounta rocoivablo 
Is a pledfiro or collatoral Joan and 
not a aale where, undor the agree- 
meut, the tranateroe is allowod to re- 
taln or use tho aecounts as sccurity 
only. 

U.S.—Home Bond Co. v. MoOhesney, 


Ky., 36 fl.Ctt. 170, 230 U.S. 668, 60 
l4.Kd. 444 -dn rn nctOiiun Cliui Co., 
O.O.A.N,y., 4« F.2d n40-*-Pf*Utlon 
of National niocount 4Jo., (I.C.A. 
Tc<nn., 272 F. 570, ooHIorarl donU'd 
Wnitams V. NailotiiU Discount Co., 
42 aot. 48, 257 U.B. 635, 66 tw.Md. 
408 -Sponge Fxoh. Iliink of Tarpon 
SpriiiKs V. Connnoroiat Crodlt Co., 
O.O.A.Fla., 263 F. 20, eortlonirl do¬ 
ni <'d Oommorelnl Oodlt Co. v. 
Hp<mKo Wxoh. nnnk of Tarpiin 
Sprlng», 40 8.0t. 687, 253 U.H, 406, 
64 h,m, tono -Nntlonal Truot A 
Orodlt Co. V. F. U. Oroutt A Hon 
Co., C.a.A.Ill., 260 F. «30, 170 C, 
C.A. 630. 

IIl.- Soo Dorothy v, <;ommonw4jalth 
Oommorolal Oo., 108 IIl.App, 601, 
jiulKinont itnirmod 116 N.W. 143, 27« 
111. 620, 7.i.U.A.t017F 1110. 

40 C.J. P «0« noto 74 £al (1). 

Absolute bUl of sale 
(1) An nbHoluto blU of sale, ac- 
conipaulod hy d<div<jry of tUe goods, 
ntay bo shown to iio a ploclgo If suoh 
w/iM tho intontlou of the pnrtlofi. 
Ala.—May v. Fastln, 2 Fort. 414, 
Colo,—Mfirgan v, Dod, 3 Colo, 661. 
Mass.'-Nowttm v. Fay, 10 Allon 606 
—VValkor v, Staplos, 6 All*‘n 84. 
N.Y.—CJampboIi v, Farkor, 0 B<mw. 
322. 

<2) So, delivery of a car under an 
absolute biU of satn wUl constituto a 
pledKe and not a salo where it ap- 
pears from a promissory note exe- 
cuted to the transforoe slmuUano- 
ously iherewlth that the transfer is 
made as collateral securlty for the 
payment of tho noto.—^Darragh v. 
Ellliotto, Tenn., 216 F. 340, 131 C.C.A. 
482, 


OptloA to hold as bt&yer or as pledgee 

Mass,-‘-Ittfyntou v. Woodbury, 101 
Mass. 346. 

66. Jcwctt V, Warren. 12 
Mimis. 3()0, 7 Am.I). 74, 

40 (U. p 80« noti! 75, 

67. Misri,—Uurrlii v, I^ombard, 60 
MlfOi. 20. 

ra. -Btfine v. Miller, 16 Pa. 460 - 
Ilounor v, Kemp, 3 Pa. 20«. 

68« <?al.-^(lp|(ten v, Florher, 140 P. 

707, 27 CabApp. 271. 

N.Y,*-nitmpb«!U V, Parker, 22 N.Y. 
Hupnr, 322. 

60« Pa.- Htssrll V. Htool, 67 Vh. 443. 
40 C.J. p 800 rmtn 7«. 

00, li.W,- MltWien V. cramp, «.CA. 
Pa., H F.2fl 481. 

Ili.—Julius I^nvln Co. v, Itosenflsld# 

230 Xn.App. 125. 

N.C.—Anieri<*.an l«\imt>er Co, v. Qulett 
Mfg. Co., 7« H.K. 284, 162 N.C. 306. 
N.Y,—Jonoph T. Uy<'r:u»n A Htm v. A. 
V, CrOonnolU Im'., 17 N,14.2(1 788, 
270 N.Y, 100, rearwuiiiont denied 
Joiioph T. rtyornon A Hons v. Sha- 
plr<!, 1« N.W.2(1 HIO, m NY. 780, 

40 C.J, p 800 note 70. 

61« Cal.--TlfUU‘r v. Uynd, 160 F. 780, 
27 Ciit.App. 565. 

40 O.J* P 800 note 80, 

ea. nel.—Oorput gturle auoted I» 

<llaude Banta, Jne, v. Wilmington 
Huburlian Wator Co., 46 A.2d 876, 
880, 

40 CX p 809 note 81. 

ea. Pa^Appeal of Lauman, 68 Pa. 

88 , 

40 O.X p 899 note 82, 

H« Pa—A ppoal of Sporing, 60 Pa. 
109, 
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PLEDGES 


72 C.J.S. 


b. Conditional Sale 

The distinctiori between a pledge and a conditional 
lale Is that in the former legal titie remains In the pledg- 
>r, whereas In the latter tltle passes to the vendee, sub- 
ect to belng divested. 

The important distinction between a "pledge” and 
i "conditional sale” is that in a contract of pledge 
iie legal titie remains in the pledgor, while in a 
‘conditionar sale,” in the striet sense of the term, 
titie passes to the vendee, subject to being divested, 
as by a reservation to the vendor, of a right to re- 
purchase the property at a fixed price and specified 
time;®® and a transaction in form a conditional 
sale will be construed as a pledge where it appears 
that it was intended as a security only;®® this rule 
applies although the object in adopting the form 
of a conditional sale was to avoid the usury laws.®*^ 


The intention of the parties at the inception of the 
contract determines whether it is a pledge or a 
conditional sale, and its character is not changed by 
lapse of time.®® Gcnorally spcaking, where a doubt 
exists as to whether a transaction is a conditional 
sale or a pledge, it will be deemed a pledge.®® It 
is sometimes hcld that a contract by which property 
is transferred by a debtor to his creditor as a se¬ 
curity for his debt, with a provision that, if the 
debt is not paid at maturity, the creditor shall be- 
come the owncr of the property, is cnforccd as a 
conditional sale;*^® but such a contract is more 
gencrally regarded as a pledge,and, as discussed 
infra § 52, the provision that, on the dcbtor's de- 
fault, the titie shall bccomc absolute in the pledgee 
is gcnerally held void. 


n. IlEQUISITES ANI) VALIDITT 


§ 5. In General 

The necessary elements of a pledge are a pledgor and 
a pledgee, a debt or obllgation, and a contract of pledge. 

The necessary elements of a pledge are: A pledg¬ 
or and a pledgee, a debt or obligation, and a con¬ 
tract of pledge.*^® In order to constitute a contract 
one of pledge the posseSsion of the pledged property 
must pass from the pledgor to the pledgee or to 
someone for him, the legal titlh to the pledged 
property must remain in the pledgor, the pledgee 
must have a lien on the property for the payment 
of a debt or perforaiance of an obligation due 
him by the pledgor or some other person, and 


there must be a right of redemption in the pledg¬ 
or.'^® A pledge involves a transfer mcrcly of the 
possession of pcrsonal property, and not of the 
title.^^ The contract may be made on such tcims 
and conditions as the parties agree on.^® 

VaUdity in gencral A grant of an unfettered do- 
minion over pledged pro-perty to the pledgor in- 
validatcs the pledge as to creditors bccause of the 
inherent repugnancy between the pledge and the 
reserved power.'^® Not every grant of control will 
invalidate the pledge,and the mere fact that the 
pledgor is given the right to collect sums reccivablc 
from the collateral docs not invalidate the pledge.'^® 


65. N.J.—^Moss Industries v. Irvingr 
Metal Co., 61 A.2d 159, 142 K.J.Bg. 
704. 

49 C.J. p 899 note 85. 

66. Wash.—liow V. Colby, 243 P. 18, 
247 P. 475, 137 WaslL 476. 

49 G.J. p 899 note 86. 

67. N.T.—Baker v. Arnot, 67 N.T. 
448. 

68. Mo.—Snalth v. Becker, 184 S.W. 
943, 192 Mo.App. 597. 

69. Mo.—Smith v. Becker, supra. 

70. U.S.—^Ware v. Hooper, C.C.CaL, 
98 F. 160. 

49 C.J. P 899 note 88. 

71. Miss.—Eckert v. Searcy, 74 So. 
818, 114 Mlss. 150. 

49 O.J. P 899 note 89. 

78. U.S.—Alexander v. Phillips Pe¬ 
troleum Co., C.C.A.Okl., 130 P.2d 
593—Ck>rpuB Jnrla guoted In, In re 
Bogrers, D.C.W.Va., 20 P.Supp. 120, 
126. 

Ark.—^Umsted Auto Co. v. Henderson 
Auto Co., 207 S.W. 487, 137 Ark. 
40. 

N.J.—Oorptis Jnxis guoted In Jersey 


SeOurity Co. v. Lottlmer, 28 A.2d 
623, 625, 20 N.J.Mlsc. 432. 

Tox.—Corpus Juris guoted In First 
Nat Bank v. MeCamoy, 106 S.W. 
2d 879, 882, 130 Tex. 148. 

Debts and llabllitles which may be 
securod see Infra § 10. 

Necessity of contract jenerally seo 
Infra § 11. 

Valld debt or obUfiratlon 
One of the necessary elements of 
a contract of pledffe Is a valid and 
eifectual debt or obligation to 
pledgee.—Gehres v. Ater, 73 N.B.2d 
613, 148 Ohlo St 89, 172 A.L.R. 693. 

73. U.S.—Alexander v. Phillips Pe¬ 
troleum Co.. C.C.A.Okl., 130 F.2d 
693—Corpus Juris olted In Oirand 
V, Kimbell Milling Co., C.C.A.Tex., 
116 F.2d 999^ 1001—Corpus JUris 
ftuoted In In re Rogers, D.C.W.Va., 
20 F.Supp. 120, 126. 

Tex.—Corpus Juris quoted In First 
Nat Bank v. MeCamey, 106 S.W. 
2d 879, 882, 130 Tex. 148. 

49 C,J. p 900 notes 96-97. 

Nature and extent of lien generally 
see infra $ 24. 

Necessity of delivery and possession 
generally see infra 5 19. 
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Right of redemption generally see 
Infra f 60. 

74. Mlnn.—Palmer v. Mutual Life 
Ins. Co., 130 N.W. 260, 114 Mlnn. 1, 
Ann.Ca8.19l2n 957. 

Tltle to property pledged gonorally 
soe infra $ 23. 

Transfer of titie Is not essential 
to a plodgo.—Paramount Rullding & 
Loan Ass'n of City of Ncwark v. 
Sacks, 162 A. 467, 107 N.J.lOa, 328. 

75. U.S.—Corpus Juris guoted in 
In re Rogors, U.C-W.Va., 20 F. 
Supp. 120, 126. 

49 C.J. p 000 noto 98. 

76. U.S.—^In re Prudence Co., C.C.A. 
N.T., 88 F.2d 420. 

77. U.S.—^In re Prudence Co., supra. 

78. U.S.—^In re Prudence Co., supra. 
Separate aooouats 

Provision of loan agreement and 
xiote that Principal and interest col- 
leoted from collateral were to be 
kept in separate accounts by pledgor 
and monthly statement made acoom- 
panied by remlttances of Principal 
to pledgee, and that colleotlons of in¬ 
terest were to be withdrawn from 
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rijKDGM 


§§ 6-8 


§ 6. What Law Govems 

The valtdtty of a contract of pledge and the rights of 
the parties thereunder are determined, as a general rule, 
by the law of the state where the contract is made and 
Is to be performed. 

The validity of a contract of plcclgc and tlic 
rights of the parties thcTcuncUT are detennined, as 
a gcncral rule, by the law of tlic state where the 
contract is made and is to be p(‘rf()nn<‘d,7t> especially 
where the contract cxpressly so provides.^*^ Wheu-e, 
however, it is evident from the facts and circum- 
stances that it is the intention of the parties that 
the contract, although made in one state, shall ])C 
performed in another state, where the pledgc<l 
property is situated, the law of the lattcr state will 
Efovcrn,®! even though the priiicifial contract to 
which the pledgc is collatcral is to be performed in 
another state and is governed by the laws of that 
state.82 When a pledge of goods within the juris- 
diction of a particular state is made elsewhore, the 
state within whose jurisdiction the property is situ¬ 
ated may apply its domestic law.*^3 

Whether or not a pledgec has converte<l procmls 
Dbtaincd from the collatcral sccurity is dctermiiu^d 
by the law of tho state in which the pledgec held 
the collatcral and rcceived the procecds.**^ 

} 7. Right to Pledge 

The right to piedgs goods ss seourlty for the psyment 
yf a debt is based on the commen law and extsts inde- 
9endently of atatute. 


The right to plcdgc or pawn goods as seciirity 
for the paynient of a debt is based on the conimou 
law and exists independently of statute,^*» although 
in some jurisdictions the right is cxpressly given 
by stalutc.*^*^ 

§ 8. -As Dependent on Title or interest 

of Pledgor 

A pledge may be mado only by ono who is tho owner 
of tho proporty or interest piedgeci, or by one who has au« 
thorlty and oonsent from tho owner to une It for the pur- 
poses of a pledge. An unauthortzed pledge may beoome 
vaiid on approval or ratificatlon by the owner. 

A debtor may pledge any interest which he owns 
in property Init caimot pledge any further right 
or interest tlian he himsclf has.^^ ''riiereforc, as 
a geueral rule, a jilcdge may bc made only by one 
who is the owiut of the property or interest 
ple<lge(l,«J> or by one who, although he has no in¬ 
terest in the pn)perty, has autiiority and consent 
from the owner to use it for the purposc.s of a 
pledge.i^o In tho absenoe of authority and consent 
hy the owner, or of siibse(iuent approval or ratifica- 
tion by him, a pledge by one who has no interest in 
the property is voi<l as against the real owner, 
and the owu<t may follow aiul reclaim the property 
no matter in whose posst^ssioti it may be fouml.®* 
Mere pt^ssession of property, with tho consoni of 
the ownor, and ai>i>arent title, is insuIHcient to au- 
thorixe the pofis»'ssor to pleclge tlic prf»porty,®3 un- 
lcs.s such apparent c^vuersliip is iKTmitted by the 


leparato aocountn and UHcd by plndfr- 
)r as long as thsre ahould not cxlst 
went of default. wan held not to In- 
ralidato plodgs of collatoral In poH- 
leaslon of plodsreo.—In ro XTudonco 
Ho., supra. 

^9. Mlch.—Clark v. (niapman, 184 W. 

W. 497, 218 Mlch. 518. 

19 O.X p 900 note 1. 
to. U.S.—Le Suour v, Manuractur- 
ers' Flnonce Co.. C.aA.T<tim., 28^i 
F. 490, cortlorari dcmiod 43 S.Ot 
482, 291 TLSv 921, 67 UMd. 831. 
tl. MInn.—SwodiHh-AmtTiran Nat. 
Bank v. Oardnor KIr«t Nat. IJanJc, 
94 N.W. 218, 89 MInn. 08, «9 Am. 
S.B. 649. 

9 C.J. p 900 note 8. 

а. MInn.—SwcdlHh-AmorUsan Nat. 
Bank v. Gardnor Nlrst Nat. Bank, 
supra. 

3. U.S.—UndorwooA v, PhllllpM l»e- 
troloum Co., C.C.A.OkI„ 156 Jr.2(l 
872. 

r.J.—Factor» Corporation v. 
Guardian Trust Oo., 154 A. 420, 107 
N.J.Law 629. 

4. U.S.—In re Harriman Securltlo» 
Corporation, B.aN.Y,, 0 Xr.Supp. 
860. ainrmcd, C.C.A., 77 F.2d 909, 

б. ind.—Oorpns jriud» clted ia 


llatfUild V. Behlons Bros. Tnv. Cc>„ 
8 N.M.2d 389, 300, 103 Ind.App. 420. 

Ky,—‘(Hiohraii v. Xtlpy, 13 BumU 496. 

86. TT.fl.-^Tlio John W. Caimon, C. 
O.La., 34 F. 892. 

87. U.fl.—Tho John W. Cannon, C.C, 
Im., 24 F. 802. 

40 C.J. P 000 note 3. 

88. N.y,—Oonoral Moloro Aecopt- 
an<*.o OtjrporaUon v. Iiakor, 201 N. 
Y.H. 1016, IGl MIho. 23«. 

T<,*x.-‘Cllmbor Motor Corporation v. 
Foro, CIv.App., 273 B.W. 284. 

W.Va. -Oorpos Jcndli olted ia Llts v. 
Firnl UuntinKton Nat. Bank, 197 
H.W. 740, 748, 120 W.Vii. 281. 

40 C.J. p 001 xiote 0. 

89. IJ.H,—Tn re Shulman, B.C.Ba., 

200 F. 120. 

Cai.—HouKham v. U(»wland, 00 B.2d 
800, 33 Cal.App.2d 11. 

Mo.—National Matoh ilo, v. ICmplro 
HtoraKO ds Ico Co., 58 S.W.2d 707, 
227 Mo.App. 1316, cortiorarl dnniod 
Kinplro IStoraKu de Zoo Co. v. Na¬ 
tional Matoh Co., 64 S.Ct 88, 200 
U.a 608, 78 L.Kd. 677. 

Fa,—Agnow V. Johnwon, 22 Ba. 471, 
62 Arn.B. 308. 

49 aj. p 901 note 10. 
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00. Cal.- HcMiKhnm v. Itowland, 90 
l*.2d 800, 38 Ciil.App.2a 11. 

49 ilJ, p 901 m»t« U. 

01« CnU-Coopor V. Tanner, 205 T. 

626, ni C»Ll.App, 282. 

Mium,- Union (MtJ l«owtdl Nat. ttank 
V. Palnti, 01 N.W.3d «66, 31« Mas». 
313. 

49 <J,J. p »01 n<itM 13. 

08. M<»,—I»«p«r V, American Hhe- 
chartKo Nat. Bank In HL Louls, 
App., 206 KW.3a 215, smrmwh 
«up., 210 H.W.2d 41—Metstirer v. 
(Tolumhla Tonninals Co., 50 0.W. 
2(1 080, 227 Mo.App. 135. 

49 O.J. P 001 note 14. 

Tra»t property 

VVht^rn tho ptodffoo had not ice that 
tho proporty ph^clKOd to him wa» 
hold in trust by the» plodiror, he may 
not hold It as s(i<mrlty for the in- 
dubtodn(>i(s of tlu) ptodKor.—Hoppen- 
stfdt V. Amy, 174 N.V.S. 742-H19 OJ. 
p 941 note 63. 

08, Cal.—Cooj)er v. Tanner, 295 F* 
626, Ut Cat.App. 282. 

40 C.J. P 001 noto 16. 

Authority of a^ent to pledye »ee 
Agenoy i 113« 

iOstoppsl of owner see Infra I 28. 
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real owner with fraudulent intent.^^^ Where au- 
thority is given to pledge another’s property for a 
specific debt, the fact that it is also pledgcd for 
other debts does not affect the validity of the pledge 
for the authorized debt.^^ 

Property subject to a lien may be pledged to an- 
other,^® but in such a case the pledgee takes the 
pledge subject to the prior lien, as discussed infra 
« 25. 

Approval or ratification of unauthorized pledge. 
A pledge of property, without the owner’s authority 
and consent, may become valid and binding when 
the owner, with full knowledge of the unauthorized 
pledge, approves it, where it was made by a third 
person,®*^ or ratifies it, where it was made by his 
agent on his behalf or for his benefit.®® 

§ 9. Property Subject to Pledge 

a. In gcncral 

b. Property not in cxistence 

c. Chosc in action 

d. Personal obligation of principal debtor 

a. In General 

Personal property oniy may be made the subject of 
a pledge. As a generat rule every kind of personal prop¬ 
erty may be pledged, provided it is capable of dellvery and 
there Is no statutory prohibltlon. . 

Personal property only may be made the subject 
of a pledge.®® As a general rule, personal property 


of every kind may be pledged,^ provided it is 
capable of delivery® and there is no statutory pro- 
hibition.® The value of the property, as beiiig 
more than the debt sccurcd, is immaterial.^ AI- 
though money may bc the subject of a pledge,® a 
deposit of a sum of money as security for the per- 
formance of a contract has bccii hcld not to be a 
pledge, but to create the relationship of debtor and 
creditor.® 

b. Property Not in Existence 

As a general rule, property which Is not In exlstence 
at the time cannot be the subject of a pledge. 

As a general rule, property which is not in exist- 
encc at the time cannot be the subject of a pledge 
but an agrecment as to such proiierty will bc con- 
strued as a contract for a pledge,® or as an cquita- 
ble pledge, as considered infra § 14, and a lien in 
favor of the creditor will altach when the property 
comes into cxistence.® Thus it has bceu hcld that 
a pledge of unciit timber to be delivercd after it is 
cut is valid and takes cffcct as soon as the timber 
is cut and dclivcrcd,^® but that, iintil such dclivery, 
there is no pledge as agaiiist third pcrsoiis.i*^ 

c. Choso in Action 

Uniess prohibited by statute, a pledge may be made 
of a chose In action. 

Uniess prohiliitcd by statute, a pledge may be 
made of a chose in action,^® such a.s au accepted 
bili of exchange;^® a promissory and, Hke- 


PleOffee hae dnty to see that pledgr- 
or is owner.—Johnstown Automobile 
Oo. V. Read, 96 Pa,Super. 143. 

94. Mass.—Nickerson v. Darrow, 5 
Allen 419. 

95- FIel —Springfield Co. v. Bly, 32 
So. 392, 44 Fla. 319. 

96. La.—Haynes v. Thelr Oreditors, 
6 So. 68. 

97. Elan.—Coxpas Juris gnoted in 
Independence State Bank v. Dro- 
hen. 58 P.2d 260, 263, 144 Kan. 39. 

49 O.J. P 901 note 22. 

98. Kan.—Ooirpos Juris gnoted in. 
Independence State Bank v. Bro- 
hen, 58 P.2d 260. 263. 144 Kan. 39. 

49 C.jr. p 901 note 23. 

99. Ind.—Corpus Juris dted in 
Davis T. Landls, 53 N.E.2d 544, 
114 Ind.Apip. 665. 

49 C.J. p 902 note 25. 

Property or interest pledged see in¬ 
fra 9 22. 

Seal estate contract 
Where note containlng uncondl- 
tional promise to pay was secured 
by asslgmnent of real estate con¬ 
tract, the transaction dld not con¬ 
stitute a pledge.—^Davis v. Landls, 
58 N.E.2d 644. 114 Ind.App. 666. , 


,1. Ky.—Mercor Nat. Bank of Ilar- 
! rodsburg v. Whlto's Bx'r, 32 S.W. 

2d 734, 236 Ky. 128. 

49 C.J. p 902 note 26. 

2. U.S.—Chattanooga Nat. Bank v. 
Rome Iron Co.. O.O.Ga., 102 F, 765. 

49 C.J. p 902 noto 28. 

3. N.J.—Buttinghausen v. Rappo- 
port, 24 A.2d 877, 131 N.J.Ee. 252. 

4. Mass.—Jowctt V. Warren, 12 
Mass. 300, 7 Am.D. 74, 

5. Cal.—^Anderson v. Paolllc Bank, 
44 P. 1063, 112 Cal. 598, 53 Am.S.R. 
228, 32 L.R-A. 479. 

49 C.J. p 002 note 28 [a]. 

6. Mlch,—Wllcox V. Gauntlett, 166 
N.W. 856, 200 Mich. 272. 

49 C.J. P 898 note 50. 

7. La.—^In re Pleasant HJll Lumljer 
Co., 62 So. 1010, 12G Ba. 743. 

49 C.J. P 902 note 31. 

8. Ky.—^Bogard v. Tylor, 66 S.W. 
709, 21 Ky.L. 1452. 

N.T.—Smith v. Craig, 106 N.B. 798, 
211 N.T. 466, Ann.Cas.l916B 937. 
Pa.—^Hudson Manure Co. v. Evans, 
Com.Pl., 8 Chester Co. 238. 

9. U.S.—Coinmonwealth Trust Co. 
of Pittsburgh V. Reconstructlon 
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Financo Corporation, C.C.A.Pa., 120 
1^.2d 264. 

49 C.J. p 902 noto 24. 

10. Ala.—^Noblos V. cUiristtan, otc., 
Orocory Co., 20 Ho. 901, 113 Ala. 
220 . 

11. La.—^In re PloiiHaut IflU Luxa¬ 
bor Co., 62 'So. loto, 320 I.a. 743. 

N.T,—Manufacturorn* Coininerolal 

Co. V. RotihOHLor Jl. Co., 126 N.Y.S. 
1061, 142 App.Dlv. 249, afllrmed 99 
N.E. 1110, 206 N.T. 664. 

13. U.S.— Corpus Juris guoted in 

In ro JtogorH, B.C.W.Va., 20 F. 
Supp. 120, 123. 

Tox.—Citizons Stato Bank of IIous- 
ton V. O'j.»oary, 167 S.W.2a 710, 
140 T(*x. 345. 

49 C.J. p 002 note 39. 

13. N.T.—Cornwell v. Bal<lwin'« 
Bank, 43 N.Y.S. 771, 12 App.Ulv. 
227. 

14. Ind.—Corpus juris dted in 
Walnor v. Capron, 60 N.E.2d 04, 67, 
224 Ind. 267. 

R.!.*—Colonlal Flnanoo Corporation v. 
Sohacht Motor Truck Co. of N. E., 
160 A. 787, 62 R.I. 317. 

49 C.J. p 902 noto 41. 
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wise, may be made of sucli a chosc in action as a 
bond;^*» a dcbt;^® an installmcnt sales contract;^*^ a 
ccrtificate of corporate stock, as discussed in Cor- 
porations §§ 417-433; a patent rigfht;!* an insur- 
ance policy, as considered in Insurance § '419; a 
benefit ccrtificate in a bcncvolcnt associatioii a 
mortgage, whether of rcal^o or of personat-^ prop- 
erty; a leasc of rcal cstate;^^ option to purchase 
rcal estate or any other spccial interest in prop- 

crty.24 

d. Fersonal Obligation of Principal Debtor 

As a general ruis, one personat obligation of a debtor 
cannot beoome a pledge or oollateral sscurtty for another 
obligation of the sams debtor. 

As a general rulc, onc pcrsonal obligation of a 
debtor cannot bccome a pleclgc or oollateral sc- 
ciirity for anotlier obligation o£ the samo <U‘btt>r.2R 
A debtor may pledge his owii mortgage liond as 
collatcral scciirity for a note cxccnted by lihn,2R 
and, where his pcrsonal obligation is secared by a 
lien on property, both may bc treated as collatcral 


§§ 9-10 

so far as is necessary to give the creditor the benefit 
of the lien or obligation.®^ 

§ 10. Debts and Liabilities Which May Be 
Secured 

a. In general 

b. Jllegal or invalid debt or obligation 
a. Ih General 

A pledge msy be mede not only to secure debts and 
obligatlons croatsd at tho time of dellvory, but also to se^ 
cure preSxIstlng debts, future loans and ads/ances, and 
contingent liabilities. 

A pledge may be made not only to scctirc debts 
and obligalions created at the time of delivcry,®*^ 
but also to secure preSxisting debts,®® future loaiw 
and advances,®® and coniingnil liabilities.®^ A con- 
tract inaking it.s Cfdlatcral siibject to the payment of 
other indebtedness, besides tbe one for which the 
collal(!ral is jiartuuilarly pletlgird, is a valid .igr<‘e- 
ment,®® and the riglit to sell the collatcral for the 
nonpayment of Ihc other iiKlebtcdncss is cqually as 
valid.®® 


XToffotiaWlty 

Notos, whother nogotiablo or non- 
noKOtlablo, aro «UHcoptlblo of boinff 
validly plodKod.—Muroka Homontoad 
Soc, V. Nowmau, 143 'So. 33, 17G Lo. 
169. 

15. tJ.S.—Corpus ;rurti q,uoted iu 
In re Rotcors. D.aW.Vo., 20 ic, 
Supp. 120, 128. 

49 O.J. p 902 noto 42. 

10. N.Y.—Falrbanks v. SarKout, 22 
N.m 1080, 117 3Sr.T, 320, 6 lj.n.A. 
476. 

49 O.J. P 902 noto 43. 

17. Ind.—Dopartmont of FItianolal 
Instttutlonn v. Gtmoral Flrian<*e 
Corp., 86 N.m2d 444, 227 Ind, 373, 
10 A.L.ll.2d 436. 

18. N.J.—MorrlH Oanal, otc., Co, v. 
l^lHhor, 9 N.J.IUqi. 607, 64 Am.T>. 
423. 

19. Tox.—Schonflold V, Turner, 32 8. 
W. 626, 75 T(ix. 324, 7 L.lt.A. 189. 

49 O.J. P 903 nota 47. 

50. Ind."-<fovpui dturls oited lu 
Walner v. (?ar»ron, 66 N.iO.ad 04, 
67, 224 Ind. 267. 

40 C.J. p 903 noto 48. 

51. CaL—Wrlarht v. Ross, 36 Cal. 
414. 

SS. Cal.—^Dewoy v. Bownmn, S Cal. 
145. 

53. Mont.—^lllnflrllng v. Smith Rivor 
Bev. Co., 138 X>. 1098, 48 Mont. 
467. 

54. Cal.—Waldlo V. I>on, 20 Cal. 555. 
N.T.—-Wright Stoam ISngUuj Works 

V. McAdam, 00 K.Y.S. 677, 113 App. 
Dlv. 872, afflrmod 83 N.B. 1136, 100 
N.Y. 660. 

55. Ga.—Corpus OUxis gtuoted lu 
Sulter V. Cltizens Bank Trust 


Co., 181 S.F. 694, 096, 61 Ga.App. 
708. 

xn... Corpus oraris oited lu I^arlnU 
JIank 4^ Trunt <io. v. Wrnn»»rhotni[ 
llron,, 30 MUii 383, $86, 313 XH. 
App. 121. 

40 C,S, p 003 noU\ 53. 

Bebtor^s addltloual promise to pay 
cannot be ircateui an rollatoral no- 
ourlty for any clubt ho thim owom, wn*- 
hsHii suedk addltloiial promino t<» puy 
Ih Itnolf iioeurod by a Uon or prop- 
c'rty.—Flrnt Nat, llank v. Ktiy Itee 
Oo., 7 N.a!.2a 860, 300 111. 202. 
nrotes as ooUaterol seourlty 
A eroditor may bold two notos of 
hlH dobtor for tho «amo dobi, ono 
nolo boinK oollatoral lu tho othor, but 
tho noto "plodKod” ts not Iho «ub- 
Jocl matior of a pIoUxo In tho truo 
H('nNo.— ParlHh Uank is TruHt <;o. v. 
Wonnorholm Hron., 39 N.kl.2d 383, 
313 XU.APP. 121. 

S0. tT.H.—ICoKorH Brown Jtt <3o, v. 
Tliulol Morris Co., X).CP<u, 271 16. 
476. 

57. Conn,— ‘Corpus Juris dted lu 
I»roKroHHivo Wolfaro AH«*n v. Mor- 
duohay, 200 A. 813, 814, 124 Coma. 
486. 

40 C.J. p 003 noto 65. 

58. U.B.—Corpus Juris oited lu 
In re Kotfors, uaW.Va., 20 F. 
Supp. 120, 128. 

aa.~-Itf)Ho City £'oodM v. Bank of 
Thomas County, 62 S.B.2d 146, 207 
Oa. 477. 

X,,^.-.Wolf V. Wolf, 12 La.Ann. 620. 
Wyo.— Corpus Juris ttuoted lu Itrad- 
burn V. Wyoming Trust Co. of Oas- 
por, 63 l*M 702, 706, 61 Wyo. 73.i 
Consideratlon for contraot of pladtfa 
soo infra fi 13. 

u 


Dfibtfl aatd Ilnhllliinn tinrurnd by par- 
Lietilar pbMlKo tti«« infra | 28. 

SO, ..Corpus Juris clted lu 

In ro UoKf'fa, t).C,W.Va., 20 h\ 
Hupp. 120, 128. 

Ga,--ltorm City Foods v. llank of 
TImmas County, 62 H.W.2d 146, 207 
(la. 477. 

in. ^MonKovsn v. Watts, 268 XlLApp. 
106, 

Wyo.*-«Corpus Juris auoted lu llrad- 
burn V, Wy»ml«K Trust C»». of 
Canpsr, 6,1 VM 702, 790, 61 Wyo. 
73. 

49 <?.,r. p 903 Jiots 68, 

t^rsPx IwtinK (U*bt as (smstfinratlon nes 
itafra | 13. 

30. (Mty FihsIh v. Bsnk of 
Thonms County, 62 H.W.3d 146, 207 
(Ia. 477. 

Itl..Monffoven v. Watts, 268 HI.App. 

106. 

Wyo.' «^Corpus Jnrit aiuited lu tirad* 
burn V. WyominH; Trust Co, of 
Cnspor, 63 I».2tl 732, 700, 61 Wyo. 
73, 

40 C.J, p 903 noto 60. 

31. tr.H. Corpus Juris oited lu 
tn ro UoKors, l>.C,W.Va., 20 F. 
Hupp, 120, 128. 

Wyo.o^rpus Juris guoted iu Hrad- 
Imrn v. WyomitiK Trust <,lo, of 
(baspor, 03 I>.2a 702, 700, 61 Wyo. 
7,1, 

40 (IJ. p 003 noto 60. 

3S. I»a.—Kmpiro Kat, Bank v. Illgh 
Crfulo Oil UoIlnlnK Co., 103 A. 002» 
260 Fii. 266. 

Wyo.—Corpus Juris uuoted in Ilrad- 
burn V. Wyomlnj Trust Co. of 
Oosper, 68 P.2d 792, 796, 61 Wyo. 
73, 

33. Pa.—OBImpire K'at. 'Batt]c y, Hijh 
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b. Slegal or lavalid Debt or Obligaldon 

As a general rule, the Invalidity of the Principal debt 
or obllgation destroys the claim ot the creditor on coi- 
laterals held for Ita aecurity. 

As a general rule, the invalidity of the principal 
debt or obligation destroys the claim of the creditor 
on collaterals held for its security,^^ as where it is 
given as security for a gambling debt or obliga- 
tion.55 A pledge voluntarily made to secure an 
illegal demand may not be reclaimed by the pledgor 
without payment of the demand,and the fact that 
a note given for a valid debt is illegal does not ren- 
der the whole transaction invalid, and property 
pledged as security for such note may be held as 
security for the principal dcht.®*^ 

FttUure of consideration. Invalidity of the prin¬ 
cipal obligation for want of consideration ncccs- 
sarily renders void a transfer of collaterals as se¬ 
curity for such obligation.3® Where the considera¬ 
tion for the contract consists of several mutual 
covenants, and the contract is not an entire onc, 
inability to perform one of the covenants does not 
constitute such a failure of consideration as to 
render the whole contract void.®® 


§11. Necessity, Form, and RequisJtes of 

Contract 

a. In gcncral 

b. Contents of writtcn contract 
a. In General 

A pledge of personal property requires a contract ex* 
pressing the Intentlon of the parties that the property Is 
to be held as security. No particular formallty Is neces- 
sary and a contract may be implled from the facts and 
circumstances of the particular case. 

In order to constitute a pledge of personal prop¬ 
erty there must be a contract whercby the property 
is to be held as security.'*® Although the contract 
must be spccific and definite,as a general rule 
it is not esscntial that the contract shall be ex- 
pressed in any formal manner,^^ even though a 
statute requires a pledge to be in writing to be 
valid against third persons;^® and, where it ap- 
pears that the minds of the parties have met, it may 
be implied from the facts and circumstances of the 
particular case.*^ However, whether express or 
implied, the intention of the parties that the proper¬ 
ty is to bc held as a pledge must clearly appear 
and accordingly every contract, express or implied, 
by which the possession of personal property is 
transferred as security only is gencrally deemcd to 
be a pledge.^® The Icgislature may change a statute 


Grade 011 B^flnlngr Co., 103 A. 602. 
260 Pa. 255. 

Wyo.—Coxpns Jiuds gnoted In Brad- 
burn V. Wyoming Trust Co. pf 
Casper, 63 P.2d 792, 796, 61 Wyo. 
73. 

34. Fla.—St Lucie Bstates v. 
Nobles, 141 So. 314, 106 Fla. 421. 

IU.—Henderson v. Victor, 268 111. 
App. 514. 

Ohlo.—Gehros v. Ater, 73 N.B.2d 513, 
148 Ohlo St 89, 172 A.L.R. 693. 

49 C.J. P 903 note 63. 

Test of vaHdlty of security for 11- 
legral debt Is whether holder of se¬ 
curity had notice of lllegallty of debt 
at the time he acqulred the security. 
—Bernhardt v. Atlantic Flnance Cor¬ 
poration, 40 N.B.2d 713, 311 Mass. 
183. 

35. Ohlo.—Gehres v. Ater, 73 W.H. 
2d 513, 148 Ohlo St 89, 172 A.L. 
R, 693. 

49 C.J. P 903 note 64. 

36. Mass.—Klng v. Green, 6 Allen 
139. 

37. La.—^Blanc v. Germania Nat 
Bank, 38 So. 637, 114 La. 739. 

49 O.J. P 903 note 66. 

38. Tex,—Chapmau v. Slpe Springs 
First Nat Bank, Civ.App., 276 S. 
W. 498. 

Necessity fpr consideration see Infra 

§ 18. 


|39- N.Y.—Stokes V. Stokes, 60 N.D. 

I 342, 166 N.T. 681. 

49 C.J. p 903 note 60. 

40. N.J.—Corpus Juris anoted Iu 
Jersoy Security Oo. v. Lottimer, 
28 A.2d 623, 625, 20 N.J.Mlsc. 432. 

Pa.—^Wltherow v. Kessler, Com.Pl., 
28 Del.Oo. 81. 

Wis.—Corpus Juris auoted in Matz 
V. Farmers & Cltizens Bank of 
Sauk City, Wis., 261 N.W. 766, 767, 
218 Wis. 613. 

49 O.J. p 904 note 70. 

SCntual asseut or aooeptanoe is 

necessary to constitute volld pledge 

of securltiea.—Peurifoy v. L*oyal, 

161 S.EJ. 679, 164 S.C. 267. 

Transaction held not pledge 

N.J.—Bardsley v. First Nat. Bank & 
Trust Co. of Montclair, 168 A. 666, 
111 N.J.Law 612. 

41. La.—Wells v. Dean, 29 So.2d 
690, 211 La. 132. 

42. Wash.—^Dexter Horton Nat. 
Bank v. Waahlngton-Alaska Bank, 
150 P. 1176, 86 Wash. 462. 

49 C.J. p 904 note 71. 

43. La.—^Maddlng v. Hoover, App., 
44 So.2d 184. . 

Necessity for writing see infra S 

12 . 

44. Tex.—James v. Klar & Winter- 
man, Civ.App., 118 S.W.2d 626. 

49 C.J. p 904 note 78. 

12 


45. Neb.—Corpus Juris oiteA in 
Bon B. Wood neSJty Co. v. Wood, 
278 N.W. 493. 496, 182 Neb. 817. 

N.J.—Corpus Juris guoted in Jersey 
-Security Co. v. Lottimer, 23 A.2d 
623, 626, 20 N.J.Miso. 432. 

N.T.—Maleo Tradlng Corporation v. 
Mondolson-SUvorman, Inc., 269 N. 
T.S. 95, 240 App.Div, $22, aHirmed 
191 N.E. 600, 264 N.T. 661. 

49 C.J. p 904 note 74. 

Trustee 

If property is doposited wlth a 
creditor on a particular trust, tho 
eroditor may not retain it as security 
for a dobt owed him. 

U.S.—Bank of Montreal v. Whlto, 111., 
14 S.Ct. 1191, 164 U.S. 660, 26 L.Bd. 
307. 

Mass.—Jarvis v. Rogers, 16 Mass. 
389. 

46, XJ.S.—Tilles V, CommisBloner of 
Intornal Revenue, O.C.A., 113 F. 
2d 907, certiorari denied 61 S.Ct 
148, 311 U.S. 703, 86 L.Bd. 456— 
Corpus Juris quoted in In re Rog¬ 
ers, D.C.W.Va., 20 F.Supp. 120, 128. 

Idaho.—Isaak v, Journey, 16 P.2d 
1069, 62 Idaho 392. 

N.J.—Corpus Juris guoted in Jersey 
Security Co. v. Lottimer, 23 A.2d 
628, 626, 20 N.J.Misc. 432. 

49 C.J. p 904 note 76. 

'Tledge*^ dedned see supra | 1. 

Cnder express statutory provision 
In some Jurisdlotions, the term 
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which relates to thc cxccution of a plodgo proviclcd 
no constitutional inhibition is violatccl,‘*7 

Insufficicncy, A coiitract of plcdjGfc is not consti- 
tuted by a mere loose undorslandin^f'^® or state- 
or by statcnicnts by oiic party to which thc 
other does not assent,^^^ 

Use of Word **plcdgc** in an instnimcnt does not 
of itself scttlc thc character of thc transactiou as a 
plcdgc but where thc worcl ‘*plodf]^c” is used, and 
thc nature of the transactiou is in conforniity with 
thc character of a pledjife, the word is accuratcly 
used, and must control, both as expressivo of thc 
intent of the parties and of the Icfifal cfTect of their 

agreemcnt.52 

Suhscqucnt stipulatian validating^ impcrfcct pledgc. 
Where an attempt has been ma<lc to plodere prop- 
erty, the parties may, by a subsequent stipulatioii 
or ratification of thc oripnal coiitract, niakc a valid 
pledgc although thc original pledgc was impcrfcct.*»^ 

b. Ooutents» of Writton Contract 

In a wHtten pledge, tha nmount of the dabt or liabti- 
ity secured thouid ba dealgnatod with raaaonabla cor* 
tafnty and tha proparty pladgad muat ba lufftclantly da- 
acribad to Idantify lt« 

Where thc contract of plodge is in writing, it 
should designate with rcasotial)lc ccrlainty Ihe 
amount of thc debt or liability sccurcd;®^ but it 
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need not stipulate that the pledgee shall liave a 
lion.®® 

Description of property, The particular property 
plodgcd need not be fully dcscribedbut it inust 
bc Kunicicntly described to ulentify it,®*^ and this is 
cspecially truc where the property is not delivered 
to thc pledgee, and the pledgor is allowe<l to kcep 
possession as thc plcdgee’s agent.®® A failnrc to 
describe thc property, or an incomplete description 
therc‘of, may bc cured by a delivery of thc property 
to thc pledgee-®® 

Mentioning in noie, Tt is not cssential to the 
validity of a plodg(^ that it bc specifically inentioned 
in thc note secured thcrcby,®® and a lien can bo 
foreclosed on property which the evidcncc shows 
was i)ledgc‘d as collatcral security for thc note> al- 
thoitgh not mciitioned in the note.®^ 

§ 12- -Written or Oral 

Unl 6 «« required by itatut», as a o«neral rule It Is not 
sstontlal to ths validity of a contract of plodos that It b« 
In writlno- 

Uniess required by statute, as a general rule it 
is not (fssentiai to the validity of a contract of 
pledge that it be. in writing,®® and statute» requiring 
a writing for the validity of sales or mortgage.s do 
not apply to pledges.®® Under some statutes a 


**pledflre'' Includo» evory contriict by 
which the poMHcHHlon of pornonn* 
property 1 » trannfrrred «rcurKy 
only.—LoviHon v. Iloa», 88 X*. SUH 
150 Cal. 185 , 100 , 12 lArt.A.,N.SM 
676 , 11 Ann.aaH. 601—40 C.J. p 800 
note 9 . 

Mental reaervatloii 
Aflfrcomont for «ubstltutlon of 
morterage note for other collatcral 
In eroditor’» poHHoHHton was hcld 
blndlnjc, notwithfltandinff oro(tUor’fi 
uncommunicHtod mcntal rcnervation, 
when asscntlnw to HUbMtltutlon, that 
he was prolrifc to look Into valuc (»f 
mortffaffod prop<irty.--TMvIfl v. T.»a- 
caaso, 158 «o. 626 , 181 I-a. 76 , fol- 
lowed in Lacaso v. Atklns, App., i 58 
So. 876 . 

47 . l.ia.—Standard TTomnstoad AMH'n 
V. Ttorvath, 17 8 o. 2 d 811 , 205 La. 
620 , appoal dlsmlsscd 66 63 , 

323 U.S. 666 . 80 I-.Kd. 642 . 

4 a Mont. — nrunHwlck-nalko-Oollen- 
der Co. V. HlKKins, 166 P. 1100 , 
1111 , 54 Mont. 11 . 

Pa.—IXouser v. Komp, 3 Pa. 208 . 

49 , U.S.—In re Elvan», Pa., 238 P. 

643 , 161 O.C.A. 470 . 

49 C.J. p 004 note 78 . 

60 - Mont. — Brunswtck-Balke-Collon- 
der Oo. V. Hlggln», 166 P. 1100 , 
1111 , 64 Mont. 11 . 

49 C.J. p 904 note 70 . 


i 5 X. N.r,— Moor» V. Klddrr, 13 KR 
! 8 t«, 106 N.y. 82 . 

40 O.J. p 004 nolo 80 . 

62 - K.Y.—Hafiklns v- T^atterson, 1 
K<lm.ijKol.CaH. 120 . 

63 . ICy.—Cochran v- Rlpy, 18 »uwh 
495 . 

64 - Wash.—TTnlon Mach., etc., Oo. v, 
MeOush, 176 p. 660 , 104 Wash. 62 . 
40 O.J. p 906 note 01 . 
statettient of amottat held enfloteat 
A Htatcmcmt that thc plcd^fs was 
«rivsn to «oeurc pnyment for tnc*r- 
<*handlso valucd at oiKht biuoln d 
thlrty-flvo dollars and seventy cci.i.m 
and to socurc rofurn of pnrtlrular 
iTuck sntlsfbtd statutory poqulrcmont 
that plodjfs Mtato amount of dobt In- 
tondod to be soourod thornby.—-HAm- 
bola r. Fandltton, I..a.App., 178 l 8 o. 
276 . 

5 B. tr.S,—llrltlsh Columbla Pank v. 
MarHhall, 0 .aOr„ 11 JT. 10 , 8 Hawy. 
20 . 

t^alurc and extont of lien ironorally 
soe Infra 6 24 . 

56 - TT.J 3 .—Ohattanoopfii Nat. llank v. 
Pomo Iron Oo., O.O.aa., 102 F. 766 , 

57 , WaHh.—trnlcn Mooh., eto., Co. v. 

MeCush, 176 P. 660 , 104 Waah. 62 . 
49 O.J. p 005 noto 04 . 
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•iDeserlptloa held auttoleat 

Tonn,- rtob#*rtHcm v, VVade. 68 «.W, 
2 d 487 , 17 Tonn.App. 467 . 

08 . imrts Klt», D.C.Mass., 

0 F.Caft.No. 4 , 837 , 2 T.owotl 619 . 

59 - Tonn.'-Oorptu cited Itt 

Xt»>bortfion V. Wado, 0 « «.W. 3 d 487 , 
404 , 17 Tonn.App. 467 . 

40 CJ. p 906 nolo 06 . 

OO- TflX.—Wtantott v. ISIorurity tiank, 
etc., Oo., itlv.App., 233 H.W, 864 , 
tnodUlfid on other ground», <*om. 
App., 244 B.Uf. 603 . 

61 . Tex-^-Htanton v, 6 «curlty Ikink, 
etc., Oo., supra. 

62 - Ky.—Klaproth v. Tanner, 107 
aw. 2 d 418 , 808 ICy. 203 . 

La.*-^ambola v. Xfandison, App,, 178 
« 0 . 270 . 

N.Y.—In re Pb^kford’» XOwtats, 38 N. 
Y.H, 2 d 786 , 266 App.Dlv. 266 . 

40 C.J. p 905 note 83 . 

63 . Okl,—(,Jarothcr« Warehouso 
Pldff. Assoc. v. MeC^onneU, 121 P. 
101 , 80 Okl. 204 . 

40 C.J. p 006 note 80 . 

Nccosstty of wrltJnir for chattol 
morlfraffo sco Ohattcl Mortaairos | 
49 . 

Validity of oral sales see Prauds, 
IStatute of i 128 , and the C.J. 8 I. 
titio Salus 11 60 , 560 , also 66 O.X 
p 188 note 78 et seo, p 1201 ttote 
7 et seo- 



§§ 12-13 


PLEDGE8 


72 C.J.S. 


pledge must be in writing in order to be effective 
with respect to third persons,®^ but such statutcs 
do not apply so as to affcct the validity of the pledge 
between the parties to the transaction.®^ It has 
been held that a pledge of a chose in action not 
capable of manual delivery cannot be made without 
a written transfer of title,®^ which performs the 
office of delivery of possession on a pledge of cor- 
poreal property;®? but where the debt is evidenced 
by a writing, such as a bond and mortgage, a mere 
deHvery thereof to the pledgee without any writing 
is sufficient, at least in a court of equity.®® Where 
collateral notes were pledged under a written agrcc- 
ment as security for a note, it was held that the 
mere fact that the pledgee did not indorse the 
collateral notes was of no consequence.®^ 

§ 13. - Consideration 

a. In general 

b. Preexisting indebtedness 
a. In G-eneral 

A contract of pledge must be supported by a valld 
consideration, and general rules apply as to the suffl- 
ciency of the consideration. 

As in the case of contracts generally, a contract 
of pledge must be supported by a valid considera¬ 


tion and a pledge of property for the dobt of 
another is presumod to have becn made for a suffi¬ 
cient consideration.'^^ 

Siifficiency of consideration, The general rules, 
discitssed in Contracts §§ 74-126, apply as to the 
sufficiency of the consideration.'^^ It has been held 
that such consideration may consist of a loan of 
money,'^^ a discount of notes,an obligation as- 
sumed by the pledgee at the time of Ihc pledge, 
a surrender or exchange of property ulready held 
as collateral,'^® or an extension of time for the pay- 
ment of a debt'^'^ unless the extension is too in¬ 
definite.'^® 

b. Preexisting Indebtednese 

A$ a general rule, a prettxistlng debt or llablllty, If 
stili subsisting, is a sufficient consideration for a contract 
of pledge. 

Although therc is some authority that a preexist¬ 
ing debt will not siipport a pledge of collateral se¬ 
curity, as a general rule a preexisting debt or 
liability, if .stili sul)sistiiig, is a sufficient coiusidera- 
tion for a contract of plcdgo®® without any new con¬ 
sideration,®! even though the plcdgor^s liability is 
only contingent Haliilily.®^ Where the pledgor 
is a stranger to the debt an<l there is no other con- 


64. La^ —V. Conrad, 88 So. 

139. 114 La. 193. 

49 G-X p 906 note 83 [b. cl. 

3&etters held suffleleiit 
La.—^Maddlngr v. Hoover, App.. 44 So. 
2d 184. 

66. La.—iSambola v. Pandison, App., 
178 .So. 276—^Foote v. Sun Life As- 
sur. Oo. of Canada. App.. 173 So. 
477—Ganey v. Cockerham, 123 So. 
194. 11 La.App. 201. 

Wlfe as partlolpant 
Where wlfe was a participant In 
the transactlon whereby her former 
husband pledsred Jewelry to secure 
a loaji made to hlm. she was not a 
third person wlthin the pledgre stat¬ 
ute, so as to invalidate the pledsre 
agalnst her, even though the pledge 
was oral.—^Madding v. Hoover, La. 
App.. 44 ISo.2d 184. 

66. Pa.—^American Exch. Nat. Bank 
V. Federal Nat. Bank, 75 A- 688, 
226 Pa. 483, 184 Am.S.R. 1071, 27 
L.K.A,N.e., 866, 18 Ann.Cas. 444. 
49 C.X' p 905 note 88. 

67- Pa.—^American Bxch. Nat, Bank 
V. Federal Nat. Bank, supra. 

68. Pa.—^Berks County Trust Co. v. 
Trexler, Com.Pl., 35 Berks Go. 19, 

S.C.—Weatherly v. Medlin, 139 S.B3. 

633, 141 iS.G. 290. 

48 C.X p 90'5 note 90. 

69. Tex.—First Nat Bank v. Bell, 


Civ.App., 88 S.W.2d 110, error dls- 
mlssod. 

70. Ohio.—^Roblnson v. Boyd, 53 N. 
E. 494, 60 Ohio St. 67. 

Tenn.—Hali v. McCandloss, 14 Tonn. 
App. 528. 

49 C.X p 906 note 1. 

Debts and HahUitios which may be 
securod see supra § 10. 

71. Ohio.—^Boblnson v. Boyd, 63 N. 
E. 494, 60 Ohio St. 67. 

72. Ohio.—Roblnson v, Boyd, supra. 
49 C.X p 006 note 6. 

Bepresentatlon. of debtor, who pro- 
cured crcdltor's consont to substltu- 
tion of mortgage noto for othor col- 
latoral, that mortgagod proporty was 
valuable property, was hold not to 
nullify substitutlon, even If mort- 
gaged property only had small value. 
— ^Davis V. Lacojso, 158 6o. 626, 181 
La. 76, followed in, App., Lacasso v. 
Atkins, 168 'So. 876. 

73- N.T.—Porchlone v. Rome Trust 
Co. of Rome, 300 N.Y.iS. 1306, 263 
App.Dlv. 113. 

49 C.X ip 006 note 6. 

74. Pa.—^Hlllor V. Pollock, 39 Log. 
Int 237. 

75- Mo.—^Midland Nat. Bank v. Mls- 
sourl Pac. B. Co., 33 S.W. 621, 132 
Mo. 492, 63 Am.S.R. 606. 

Tenn.—Cherry v. Frost, 7 Lea 1. 

76. Hlss.—^Rhymes v. Boggess, 111 
So. 844, 146 Mlss. 707. 

49 C.X p 906 note 9. 
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, 77. La,—Tnckcr v. Logotte, App.» 
200 »S(>. 31. 

49 CX p 000 noto 10. 

78. Oa.—Abraham v. CJook County 
First Bank, 130 -S.R 683, 37 Oa. 
App. 220. 

49 C.X p 000 noto 11. 

79« Ohio.—Kellogg-Mackay Co. v. 
0’Neal» 177 NJC. 778, 30 Ohio App. 
372. 

80. Alo.—Ooifptis Juxis clted In 
Allgood V. First Nat Bank of Plod- 
mont, 189 So. 100, 102, 224 Ala. 
160. 

Md.—Corpus Juris cited in Peoplo'B 
Banking Co. of Smlthsburg v. Fl- 
dollty & Boposit Oo, of Maryland, 
170 A. 644, 662, 165 Md. 057, dls- 
sontlng oplnion 171 A. 346, 165 Md. 
667. 

Vt—Central Vermont 'Public Service 
Corporation v. Eitaponco, 34 A.2d 
184, 113 Vt 284. 

40 C.X p 006 noto 12. 

IMedgo as security for profixlstlng In- 
dobtodnoHs see supra { 10. 

81- Ala.—^Bynum Morcontllo Co. v. 
Anniston First Nat Bank, 66 So. 
815, 187 Alo. 281. 

40 C.X p OOC note 13. 

82 . Ala.—Bynum Morcantilo Co. v. 

Anniston First Nat Bank, supra. 
49 C.X p 907 note 14. 
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sideration, the plcdgc is void for want of considera- 
and under a statutory provision that the 
real owner cannot defeat a pledge of property wliicli 
has becn transferred to an apparent owner for the 
purpose of pledge, and which hc pledges in good 
faith for valuc, a pledge by an apparent owner 
for a past indebtcdness is not for valuc so as to bc 
good against the real owner.^'^ 

Mere exceutory contract for a pledge, as security 
for an existing debt, where there has heen no deliv- 
ery, is void without a new considcration.^5 

§ 14. -Equitable Pledge 

A contract for a pledge which doea not oonetltute a 
vaiid pledge because of the lack of eome requlelte eroatee 
an equitable pledge which Ia generally enforoeable be« 
tween the partiea and purchaaera with notice. 

A contract for a plcdgc which docs not constitute 
a vaiid plcdgc because of the lack of some refjui- 
sitc,^<* such as the iioncxistcncc* of the property to 
l)e pledgcd at the time tluTCof^'^ ur want of dtdivery 
of the property,^® creates an c(|uitablc lien or 


plcdgc, which a court of cquity will enforce bctwcen 
the parties^® and purchasers with notice,®^ but not 
as against subscxpicnt bona fide purchasers or 
pledgees for value.®! There is authority both that 
it will*>2 and will not®^ hc cnforccd as against the 
then general creditors of the pledgor; in any event 
it will not bc cnforccd as against creditors who have 
a superior claim on the i)roperty.*>^ Iu order lo ap- 
I)ly Ihc doctrine of an ecpiitablc pledge there inust be 
a contract froni which it sufliciently appears that the 
parlicuhir property was clesigned by the debtor to bc 
sul)jecle<l to the payinont of the debt;®^ and the 
property inust come iiito exislcnce and into the 
])osse88ion of the pledgee in order to give hini any 
litlc thereto.*^® 

§ 15 , -Absolute Transfer as Pledge 

A bllt of aalo or othor tranifer of property «beolute In 
form, «uch as an asslgnment of a mortgage, will bo con* 
strusd as a pledge where It appears that the Instrument 
was intended merely at security, 

A bili of sale®*^ or other transfer of property 
absohit(* in form®^ will hc construr<l as a pledge 


83. Ala.‘—Ilynum Merfantlln Co. v. 
AnniHton First Nat, Ilimk, HUpra. 

84. Cal.—Falmont Oreariwry Fn. v. 
Los Anxeles Tcn< ote., <k).i ISS t*. 
1)53. 33 Oal.App. 4H. 

85. Oonn,—rruntlngton v. 

22 A, 7C0, (10 Oonn. 403. 

Md,—Poopln’« naukinir (Jo. of HmhhM- 
Imriuf V. l-i^tdcjlity A DopoHil (lo. of 
Marylnnd, 170 A* 644, l«6 Md. 067, 
diWHonilnK opinion 171 A. 346, 106 
Md. 667. 

88. Tox.-^ •CoVptLS Jutis oltsd iu 
National llank of Clonirnoroo of 
Hminton v. Moody, Olv.App., 00 W. 
W.2d 270, 284. 

49 C.J. p 007 noto 19. 

87. tr.S.—TronUm (lolton OIl (lo, v. 
0. I. U., i;.<I.A„ 147 F.2d 33, 
tloruri donlod 14« F.2d 20«. 

49 O.J. p 007 nota 20. 

88. U.a—r.an« V, Hohool Dlst. of 
City of MonoHHon, (!.C.A.ru., 120 F. 
2d 470—TaplJnKor v. Nort,hw<‘Ml<‘rn 
Nat. Hank in rMiUadoIphla, tl.C.A. 
Pa., 101 F,2d 274. 

Pa.—Hayward v. Wandrlo, Oom.IM., 
21 Mrlo Oo. 268, 9 Hoin.ljofv,.;. 300, 
Tonn.—Corpus Juvis oltod Iu ttobfrt- 
non V. Wado, 6« .S.W.2<1 487, 404. 
17 Tenn.App. 467. 

Vt.—iHland Pond Nat Bank v, I^a- 
crolx, 16« A. 684, 104 Vt 282, 

40 CJ. p 007 note 21. 

Agreeuient to sssifm 
If affroomont to glvo noto as col- 
latoral moroly constJtulod ajfreomont 
to asRlgn at future dato, asslKnoo 
■would novortheless have equitable 
lien.—Murry v. Central Uank, 40 S. 
W,2d 721, 220 Mo.App. 400. 

89. U.S,—Lane t. School Dlst of, 


City of Mniiofinon, (I.C.A.Pa., 120 F. 
2d 470 TaplluKor v. Northwowt- 
om N«t, Biink In T^hlUdolphln, C.(1. 
A.Pa., 101 F.2d 274. 

Mo,--Murry v. Cmitral Itnnk, 40 W. 
W.2(l 721, 220 Mo.App. 400. 

N,Y,—TitUHVlUn Iron Co. v. City of 
Now York. 100 N.W. 808, 207 N.Y. 
203. 

Pa.—Ambior Nat, Bank v. Miiryliiml 
Credit Flnnnoo 24 A.2d 123, 
147 I*a,Hupor. 408 -Uayward v. 
Wandrlo, Com.lM., 21 Krio Co, 268, 
0 300. 

Ttmn.—Corpus Jutis olted iu Uobopt- 
non V. Wado, 88 H.W.2d 487, 404, 17 
Tonn.App. 467. 

Vt.-‘•'Iliiand pfwrk Nat. Bank v. La- 
«rolx, 168 A. 084, 104 Vt 283, 

40 C.J. p 007 noto 22. 

90. TT.Si.—Tapllmror v. Nortliwo.Mtorn 
Nat Hank In Phlladolphla. C.fi.A, 
Po., 101 F.2d 274. 

N.Y‘,--TltnMVino Iron Co. v, City of 
New York, lOO N.W. 806, 207 N.T. 
203. 

Pa,--Hayward v. Wandrle, flom.Pl., 
21 Krlo Co. 268, 0 Morn.l-oK.J. 300. 

T(‘nn, Mlorpus Juris olted iu Uab^rt- 
wnn V. VVadn, «8 H.VV.2<1 487, 494, 
17 Tenn.App. 467. 

49 O.JT. q;) 007 note 24, 

91. IT.S.—Lann v. «cjhool nist. of 

City of O.C.A,r*a., 120 

1^.2d 479—Taplln«r«r v. NorthwoHt- 
ern Nat Hank In Philadelphia, <C. 
C,A,r**i., 101 F.2d 274. 

Po.—Hayward v. Wandrlo, Oom.Pl., 
21 £lrie Co. 268, 9 X(>m.Leg.J. 300. 

Tonn.—Corpus Juris olted Iu Itobert- 
«on V. Wado, 68 S.W.2d 487, 494, 
17 Tonn.App, 467. 

49 C.J. p 007 note 26. 
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99. tr.R.*—Hane v. School Dint. of 
City of C.C,A.rM-, 120 F. 

2d 479, 

l‘n.- Imvis V. HllUnws, 99 A, 183, 264 
Pa. nV4. 

Corpus Juris olted lu Hfdiort- 
non V, Wado, 68 H.W.2d 487, 494, 
17 Ti‘ftn,App. 467. 

40 0„r. p 007 noto 2.1. 

03. N.Y.*-Tltuavllle Iron Co. v. City 
of Now York, 100 N.W. «08, 207 
N.y. 203- F, Jif M. Sfhaofor Hn»w- 
Itiff <*o, V. AnintrrdHm Tavurn, 12 
N.Y.H.2d 701, 171 Mi«r. 362. 

94. H.H. - (lontlnantal Hank A Trmit 

of New Y<irk V, VVobMtor Hali 
Corporation of Ame«rl(Mt, n.<M*n., 
4 F.Hnpp. 337, afUrmori, C.C,A., 
W#*bntorHntl (^^rporntion of Amer¬ 
ica V. Continental Itnnk A Truat 
Co. cif New York, 86 K2d 668. 

Pa^^ -Ambler Nat. Hank v. Mnryland 
(Credit FInanoe Cu., 24 A.2d 123, 147 
!’a,Huppr. 438, 

Tenn.- Corpus Juris olted lu Itobepl- 
Hon V. Wade, 68 KW.2d 487, 401, 
17 Term.App. 467. 

Vt,- Itiland Park Nat, Hank v, I,a- 
(T(»lx, 168 A. 084, 104 Vt 282. 

40 C.J. p 007 nota 26. 

95. ir.H.-^-Hook V. Ayars, 111., 80 F. 
078, 26 C.C.A. 287. 

96. Ala.—Alabntna State Hank v. 
HarnaH, 2 «o. 340, 82 Aliu 607. 

97. U.H.—Mount Tlvy Wlnury v. 
I.ewla. <?.<J.A.Cal., 134 F.2d 120. 

49 C.J. p 907 nule 30, 

9a Cal,—Meyor v. Thornaa, 63 I>.2d 
1176, 18 Cal.App.2d 290. 

Idaho.—Inank v. Journoy, 16 r.3d 
1069, 62 rdaho 392. 

Pa.—-Kelter v. American Hankers* FI- 
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where it appears, either from the instrument it- 
selfS® or from otlier evidencei that it was intended 
as a security only. It is not nccessary, to the ap- 
plication of this rule, that an express promise on 
the part of the transferor to pay the debt shall ap- 
pear2 or that fraud be shown.3 Where a creditor 
relcases a surety on a deposit of paper security, 
but the debt continues in fact, the creditor does not 
become the owner of such security but holds it as a 
pledgee> It has bcen held that an absolute sale 
for a cash price acknowledged to have been received 
cannot be construed as a pledge.® 

Where the original transaction constitutes a 
pledge, no act on the part of the pledgee alone can 
convert it into an outright assignment.® 

Assignment of mortgage as coUateraL Where a 
mortgagee assigns a mortgage as security for a 
debt, the transaction constitutes a pledge.'^ Whether 
an assignment of a mortgage is in legal effect a 
pledge is determined by the substance of the con- 
tract and the intention of the parties.* 

§ 16. -Evidence as to Character of 

Transaction 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 


a. Presumptions and Burden of Proof 

There Is a presumption that property deposlted by 
a debtor with his creditor was Intended as collateral se¬ 
curity for the debt. Where a transfer of property Is ab¬ 
solute on Its face the burden of provlng that It was In¬ 
tended as a mere pledge is oin the one who olaims It to 
be such. 

Where a debtor deposits property with his credi¬ 
tor, it is presumcd, in the abscnce of any showing 
as to the purposc with which the deposit was made 
or received, that it was intended as collateral se¬ 
curity for the debt.* In case of doubt whether 
a transaction by which personal property is given 
as security is a pledge, or is a chattel mortgage, 
a sale,ii a conditional salc,^* or an absolute as- 
signment,^* the law favors the conclusion that it 
is a pledge; but where a transfer of property is 
absolute on its face the burden is on one who asserts 
that it was intended as a mere pledge to establish 
that fact by ciear and satisfactory proof.^^ Where 
it is admitted that the property is owned by another, 
one who claims that it is subject to a pledge in 
his favor has the burden of proving that fact.^® 

b. Admissibility 

ParoI evidence le admissible to ehow that a tranafer, 
absolute on Its face, was In reallty Intended only as a 
pledge. 

In accordance with the general rulc that parol 
evidence is admissible where it is offercd, not for 


nance Co.. 160 A. 127, 806 Pa. 483, 
82 A.L.B. 999. 

Waah.—Olsen v. Katlonal Grocery 
Co., 130 P.2d 78, 16 Wash.3d 164. 

49 C.J. p 908 note 81. 

Deed 

Tex.—Se£:al v. ISaunders, Civ,App., 
220 a.W.2d 339, refused no revers- 
Ible error. 

S^ease 

N.Y.—^Maltz V. Westchester County 
Brewlugr Co., 140 N.T.S. 621, re- 
versed on other «rounds 146 N.T.S. 
62, 161 App.Div. 983. 

99. IU.—Chapin v. Tampoorlos, 69 
N.m2d 334, 325 Ill.App. 219. 

49 C.J. p 908 note 32. 

1. U.B.—^Mount Tlvy Winery ▼. 
Lewis, CJ.O.A.Cal., 134 r.2d 120. 

m.—Chapln V. Tampoorlos, 69 N.B. 
2d 334, 325 Ill.App. 219. 

Pa.—^Kelter v. American Bankers' Pi- 
nance Co., 160 A. 127, 306 Pa. 483, 
82 A.Ii.H. 999. 

2. Ohio.—Toledo First Nat. Bank v. 
Central Chandelier Co., 17 Ohio 
Cir.Ct 443, 9 Ohio Clr.Dec. 807. 

3. Cal.—^Meyer v, Thomas, €3 P.2d 
1176, 18 Cal.App.2d 299. 

4. D.C.—Dollar v. Land, C.A.D.C., 
184 F.2d 245, certiorari denied 
Land v. Dollar, 71 S.Ct 198. 


'5. La.—^Millot V. Conrad, 38 So. 139, 
114 La. 193. 

6. Idaho.—^Isaak v. Journey, 16 P. 
2d 1069, 62 Idaho 392. 

7. Md.— Corpus Juris olted lu Teo- 
ple's Banklngr Co. v. Fidelity & 
Deposit Co., 170 A. 644, 563, 165 
Md. 667—^Remsen v. Duvall, 167 A. 
581, 161 Md. 362. 

Mlch,—Frey v. Farmers Sc Mechan¬ 
ica Bank of Ann Arbor, 262 N.W. 
911, 273 Midh. 284. 

N.J.—Shaw V. Hughan, 167 A. 126, 
109 N.J.Ba. 317. 

N.T.—^Prensdorf v. Stumpf, 30 N.Y. 
S.2d 211. 

49 C.J. p 908 note 31 [a]. 

8. Conn.—Saposnick v. Kenigr, 184 A. 
584, 121 Conn. 25$. 

9. Cal.—^Borland v, Nevada Bank, 
33 P, 737, 99 Cal. 89, 37 Am.S.R. | 
32. 

Minn.— Corpus'JUrls olted lu Janes- 
vllle State Bank v, .^tna Life Ins. 
Co., 274 N.W. 232, 233, 200 Minn. 
312, 

la U.B.—In re Cross, D.C.N.T., 244 
P. 844. 

Chattel mortgrage distinguished from 
pledge see Chattel Mortgages 8 4. 

11. XJ.<S.—^In re Cross, supra. 

12. Mo.—Smith v. Becker, ,184 <3.W. 
943. 192 Mo.App. 697. 
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[13. •tJ.e.--In re CroM, D.C.N.T., 244 
F. 844, 

N.J.’—Caldwell v. Flfleld, 24 N.J.Law 
160. 

14). Del.—Corpus Juris olted lu 
Claude Banta, ln«., v. Wilmlngton 
Suburban Wator Co., Ch., 46 A.2d 
$76, 881. 

49 C.J. p 908 note 42, 

15. 111.—Cottroll V. Gorson, 16 N.F. 
2d 629, 296 Ill.App, 412, affirmed 
20 N.B.2d 74, 371 111. 174. 

N.C.—Corpus Juris olted lu Te«h v. 
Romlngor, 1 S.B.2d 98, 100, 216 N. 
C. 62. 

49 C.J. ip 908 note 43. 

Yalidlty of uotes 

One who allogos that property In 
his possession was pledgod to securo 
the payment of ccrtaln notes held by 
him has the burden of proving the 
valldlty of the notos.—De «Uvor v. 
Pennsylvanla Trust Co. of Pltts- 
burgh, 20 A.2d 761, 342 Pa. 320. 
Bepledge 

Where the pledgoo claims that a 
note which ho did not return after 
it had been pald was replodgod to 
secure a subsequent loan, he has the 
burden of showing that tho pledgor 
consented to the repledgo.—Polito v. 
Perraro, La.App., 166 So. 477. 
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the purposc of varying the tcrms of a writtcn con- 
tract, but for the purposc of cxplaininj,^ anci sliowinfj; 
the rcal nature of the transaclion, as considerccl in 
Evidcnce § 101S, parol eviclcncc is admissiblc to 
Show that an assignmcnt or transfer of pcrsonal 
property, absolute on its facc, was in rcrdily in- 
tended only as a plcdgc,!^ and such fact infiy also 
be shown by writtcn cvidence.^'^ For oxainplo, 
where a note or other ncjfotiablc instniment is in- 
dorsed by the holder to anotlior, parol cvidcncc is 
admissiblc to show that the inclorseiuent was in- 
tended to transfer the paper simply as collatcral 
security, and not absolutely.^® Eviclcncc of any 
aets of the parties relevant to the issuc is properly 
admitted,!^ and evidcnce of irrclevant acts is .prop¬ 
erly cxcludcd.20 

Where the instrument making the transfer 
amounts to a complete contract or ap^rccnicnt be- 
twecn the parties, parol eviclcncc cannot bc intro- 
duced to vary or contradici the tcrms of the writtcn 
contract, as considered in Evidcnce § 900. 

c. Weight and Sufflciency 

General rules apply with reepeot to the welaht and 
euffloiency of the evidenoe aa to whether or not a partlou*> 
lar traneaction conititutea a pledgo* In the oiea of a 
transfer, afaaolute on Ita fact, It oannot bt oonatrued aa a 
pledge unitas tht evidtnot Ia oltar and eonvinoing. 

General rules apply with respeet to the weight 


and sulTicicncy of the cvidcncc as to the character 
of a particiilar transaction, whether it constilutes 
a pledjife or other fonu of contract,and the ternis 
and condilions tlicrcof.^^ IMius cvidcncc suflkicnt 
to show wliethcr an ambij^iious transaction consti¬ 
tutos a plcdj^o may cousist of the writinjfs, if any, 
aon)nii):iiiyiMf^ the transaction,the oral stale- 
mcnls of the parties made at the time^^ or after- 
ward,2r> and of any collatcral circninstanccs tending 
to show llu! intentions of tlui parties.^*» 'Phe iin- 
contradicted cvidcncc of onc of Ihc parties that 
the property wa» transterred as collatcral may be 
sufficient to prove a pledgc.^'^ The fact that no note 
was given and no rate of interest agrccd on does 
not coiiclusively cstablish that the transaction was 
not a plcdgc.^® 

In the case of a transfer, absolute on its facc, it 
cannot hc construcd as a pledge unlcss the evidcnce 
is ciear and convincing.*® 

§ 17. Questiona of Law and Fact 

Ordinarity It !• th« provino* of th« oourt to dotormino 
quottions of Uw and that of tho Jury to dattrmino quoi* 
tlona of faht, with roapoot to whathar or not a tranaaotion 
oonatltutos a pladoa. 

In accordance with the general rules, ordinarily 
it is the provincc of the court to determine questions 


la U.fil.—Brown v. Kow York Llfo 
Xna. Go., D.O.*S.C.« 22 F.aui)p. 82, 
reveraod on othor STOunda, G.C.A.» 
Kew York Life Ina, Co, v, Brown, 
92 F.2d 199, oortlorad donlod 
Brown V. K«w York Lito ln«. Go., 
69 S.Ct 487, 806 VB. 688, 88 L.Bd. 
1089. 

Ala.—Oorpns euria dtod In Mioaouri 
State Lito Xna. Co. r. Itobortson 
Banking Co., 184 Bo. 26, 28, 223 
Ala. 13. 

Del. —Oorpna Jtuda qnotod In. Claudo 
Banta, Ino., v. Wllmington Subur- 
ban Wator Co., Oh., 46 A.2d 876, 
880. 

Md.—Hodgoon v. Burroufha, 2 A.2d 
407, 176 Md. 413. 

Okl.—-Bovorly Hilla Nat Bank St 
Truut Co. V. Martin, 91 X».2d 04, 
186 Okl. 264. 

49 OJ. p 908 noto 46. 

17. Dol.—Coxpno oruvio qnotod ia 
Claudo I3anta, Inc., v. Wnmlngton 
fiuburban Wator Co., Ch., 40 A.2d 
876, 880. 

49 CJ. p 909 note 47. 

18. Xnd.—Hoazard v. Duke, 64 Xnd. 

220 . 

49 C.J. p 909 note 48. 

19- Tox.-nSmlth v. Blancas, Clv, 
App., 87 S.W.td 781, orror r#fus4d. 

20. Idalio.—-laaak v. Journey, 16 P. 
i2d 1069, 62 Xdaho 892. 

72 C.J.S.—2 


21. Bvldoaoo hold iraJBloioat to ohov 
pledge 

Ark.—Pyrtlo v. «artln, 118 fl.W.2d 
106, 196 Ark. 1170. 

Oal,—'Xrfovoland v. Poters, 206 P.2d 
448, 92 Cal.App.2d 47. 

Idaho.—Tsaak v. Joumey, XS P*8d 
1069, 62 Xdaho 392. 

Iwa.—OoLoman v. Fldellty Financo 
Co., 137 So. 684, 18 La.App. 422. 

Mo.—'Murry v. Central Bank, 40 H.W. 
2d 721, 226 Mo.App. 400. 

I^a.—Do Sllvor v. Ponnsylvania Trust 
Co. ot lUttsburKh, 20 A«2d 761, 842 
l^a. 820. 

49 C.J. p 900 noto 63 [a]. 

Bvideaoe held lastittoleat to show 
pledge 

111.—WlHO V. I»ackard, 17 N.10.2d 868. 
297 ril.App. 637—(iottroll v. Gor- 
son, 16 N.T0.2(1 630, 296 Ill.App. 412, 
afflrmod 20 N.M.Sd 74, 37i XU. 174. 

I..a.—Wolls V. Dean, 29 So.2d 690, 211 
La. 132. 

Mioh.—Hoslowskl V. Sastabe, 236 N. 
W. 846, 254 Midi. 60«. 

N.J.—First Nat. tlank A Trust Co. 
of Bliickwood V, Blaokwood Thea¬ 
tro <3o., 187 A. 740, 121 N.J.ifla. 161. 

Okl.—Bovorly Hilis Nat Bank Sr 
Trust Co. V. Martin, 91 PM 04, 
186 Okl. 264. 

Wosh.—Colver v. Fraser, Ooodwln St 
Colvor, 7 P.2d 24, 166 Wa«h. 898. 

49 0.jr. p 909 note 62 CbL 

1? 


22- r-a,—W, F. Taylor Co. v. Whlt- 
beok, App., 160 So. 187. 

Tex.—Moring v. Wolf St Klar, Clv. 
App., 14« «.W.2d 1088—<3o1ada v, 
Mathlas, Clv.App., 200 S.W. 460. 

22. Oku—«Oarothere Warehoune 
Btilg, Aasoc. v. McKkmnetl, 121 l\ 
19U 80 Okl. 394. 

40 C.J. p 000 note 64. 

24L Md,-*flohwlnd v. Boyce, 61 A. 
46, 04 Md. 610. 

Oku—Carothers Warehouse BJdg. As- 
• 00 . V, MoConnell, 121 B. 101, 30 
Oku 394. 

22. N.Y.—Ayer v, Beymour, 6 N.Y.H. 
660, 16 Daly 249. 

Okl.-<3arothsrs Warehouse BIdg. 
Afisoe. V, MoConnell. 121 P, 101, 
30 OkU 894. 

26. X^a.—Baml)ola v. Fandlson, App., 
178 So. 276. 

49 C.J. p 900 note 67. 

27. Mosh.—IV ootor v. Whitoomb, 
184 Mass. 428. 

26. Xdaho,—Xsaak v. Joumey, 16 F. 
2d 1069, 62 Xdaho 802. 

29. Xdaho,—isaak v. Journey, aupnu ' 
Okl,- rb'Vfrly IXltls Nkt Bank St 
Tnij-.l, iUi, V. Martin, 01 iP.2d 04, 166' 
Okl. 284. 

40 C.J. p 909 note 60. 
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of law*® and that of the jury to determine questions 
of factjSi with respect to whether or not a trans- 
action constitutes a pledge. 

§ 18. -Acknowledgment; Recording and 

Registration 

Uniess requlred by statute a contract of pledge fn 
writlng need not be acknowledged or reoorded. 

In the absence of statute a contract of pledge in 
writing need not be ackHowledged.32 

Since a contract of pledge ordinarily is not re- 
quired to be in writing, as discussed supra § 12, in 
the absence of statute requiring it a written con¬ 
tract of pledge need not be registered or recorded;^^ 
and statutes which require the recording or registra¬ 
tion of a contract of sale,®^ an assignment in trust,25 
or a mortgage,^® are inapplicable to a pledge. Under 
some statutes, however, a written contract of pledge 
is not valid as against third persons uniess it is 
duly registered and recorded,**^ and a third person 


within the meaning of this rule includes the seller 
of the property pledged, who seeks to recover the 
purchase price thereof from the pledgor,^® and also 
includes other creditors of the pledgor where the 
pledge has been made to secure a particular debt.39 

§ 19. Delivery and Possession 

a. Necessity 

b. Sufficiency in general 

c. Continued possession 

a. Necessity 

Under both the civfl and the conimon law, as afflrmed 
by statute In some Jurisdictione, It Is essentlal to the vaU 
Idlty of a pledge that actual or constructive possession 
of the pledged property be delivered to the pledgee. 

Under both the civil and the common law, as 
affirmed by statute in some jurisdictions, it is es- 
sential to the validity of a pledge of personal prop¬ 
erty that either actual or constructive possession of 
the pledged property be delivered to the pledgee,^® 


30. DetemUnatioiL of snffloleaoy of 
evldeiLoe 

111.—Chapln V. Tampoorlos, 59 N.B.2d 
334, 325 IlLApp. 219. 

31. Idaho.—IsaaJc v. Joumey, 15 P. 
2d 1069, 62 Idaho 392. 

Evidence h^d auffloleiLt to g‘o to Juxy 
m.—Chapln V. Tampoorlos, 69 N.B. 
2d 334, 325 IlLApp. 219. 

32. Cal.—^Irwin v. McDowell, 34 P. 
708. 4 Cal.Unpep.Cas. 329. 

33. U.S.—Colorado Nat. Bank of 
Denver v. Newton, C.C.A.C 0 I 0 ., 80 
P.2d 696, certiorari denied Newton 
V. Colorado Nat. Bank of Denver, 
66 S.Ct 696, 297 U.S. 719, 80 L*.Ed. 
1004—Corpus Toris gnoted In In re 
Hogrers, D.C.W.Va., 20 FJSupp. 120, 
127. 

49 C.J. p 909 note 62. 

34. Tenn.—Arendale v. Morgran, 5 
Sneed 703. 

35. Pa—In re Handy, 31 A. 983, 167 
Pa. 552. 

36. Kan.—Oltlzens' Nat. Bank v. 
Bank of Commerce, 101 P. 1005, 80 
EZan. 206. 

49 C.J. p 909 note 65. 

Assignment of interest in bonds 
Statute requiring chattel mortgag- 
es to be promptly recorded was held 
inapplicable to instrument asslgnlng 
pledgor'a interest in bonds to bank 
to secure note dlscounted by bank. 
for tbe reason that sucb bonds were 
not goods or chattels wltbln meaning 
of statute.—^Passaic Nat. Bank & 
Trust Co. V. Owens, 162 A. 879, 111 
N.J.Eq. 486. 

37. Ky.—Meade v. Wells. 218 S.W. 
2d 972, 309 Ky. 748. 

49 C.J. p 910 note 66. 

38. Pbilippine.—Tec Bi v. Chartered 
Bank of India, etc., 41 Pbilippine 


696—Ocejo v. International Bank 
Corp., 37 Pbilippine 631. 

39. Ky.—^Meade v. Wells, 218 S.W.2d 
972, 309 Ky. 748. 

49 C.J. p 910 note 68. 

40. U.S.—Glns V. Mauser Pluniblng 

iSupply Co., C.C.A.N.T., ’ 148 ‘F.2d 
974—^In re Prudence Co„ C.C.A.N. 
Y., 88 P.2d 420—Goldstein v. 

Rusch, C.C.A.N.T., 66 P.2d 10, cer¬ 
tiorari denied 63 S.Ct. 9, 287 U.S. 
604, 77 L.Ed. 526—In re Herkimer 
Mills Co., D.C.N.T., 89 P.2d 626— 

, Klnson v. Plowden, D.C.S.C., 91 P. 
Supp. 836—In re Bakin Lumber 
Co., D,C.W.Va, 39 P.Supp. 787, af¬ 
flrmed, C.C.A., R. P. C. V. Sun Lum¬ 
ber Co., 126 P.2d 731—Barst v. Buf- 
falo Cold Storage Co., D.C.N.T., 36 
P.Supp. 401—Corpus Juris. qnoted 
ia In re Hogers, D.C.W.Va, 20 P. 
Supp. 120, 128—^Randolpb v. Scran- 
ton, M. & B. R. Co., D.C.Pa, 4 P. 
Supp. 861, aeantned. C.CJL, Miners’ 
Bank of Wilkes-Barre v. Acker, 66 
F.2d 850—^Dealers* Pinance Co. v. 
Coulter, D.C.Ark., 3 P.Supp. 114, 
appeal dismlssed, C.C.A, 64 P.2d 
762. 

Ga.—Wllliains v. Williams, 164 S.B. 
260, 170 Ga 814—Valdosta Ply- 
woods V. Belote, 44 S.E.2d 128, 76 
GaApp. 616—Carpenter v. Wil¬ 
liams, 164 S.E. 298, 41 GaApp. 
685. 

Ind.—Gretzinger v. Arebart, App., 
193 N.E. 714. 

lowa—^Reyelts v. Peucht 221 N.W. 

937, 206 lowa 1326. 

Kan.—Columbia Cas. Co. v. Sodlnl, 
166 .P.2d 624, 169 Kan. 478. 

Ky.—^Liberty Nat. Bank & Trust Co. 
V, Louisvllle Trust Co., 176 S.W.2d 
624, 295 Ky. 826—^Martin v. St. 
Matthews Produce Bxchange, 96 
S.W.2d 1119, 266 Ky. 26. 
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La—^Muse v. Hili, App., 42 So.2d 
919—0'Hanlon. v. PhxEnlx Building 
& Homestead Ass*n, 137 So. 228, 
17 LaApp. 673. 

Mlnn.—Goembel Vv Heesch, 4 N.W. 

2d 104, 212 Minn. 424. 

N.J.—^Mill Paotors Corporation v. 
Guardian Trust Co., 164 A. 420, 107 
N.J.Law 629—^Paramount Building 
& Loan Ass*n of City of Newark v. 
Sacks, 162 A. 467, 107 N.J.Eq. 328. 
N.Ti—^McCoy v. American Express 
Co., 171 N.E. 749, 263 N.T. 477, re- 
argument denied 173 N.E. 861, 254 
N.Y. 650—^In re Bickford's Bstate, 
38 N.Y.S^2d 786, 266 App.Div. 266. 
N.O.—^Bundy v. Commercial Credit 
Co., 163 S.B. 676, 202 N.C. 604. 
N.D.— Corpus Toris oited in Congress 
Candy Co. v. Parmer, 12 N.W.2d 
796, 804, 78 N.D. 174, 160 AL.R. 
1316. 

Pa.— Corpns Toris oited in First Nat. 
Bank of Jamestown v. Sheldon, 64 
A.2d 61, 63, 161 PaSuper. 266— 
Corpns Toris oited ih Ambler Nat. 
Bank v. Maryland Credit Pinance 
Co., 24 A.2d 123, 127, 147 PaSuper. 
496. 

Tenn.—Robertson v. Wade, 68 S.W.2d 
487, 17 Tenn.App. 467—rBason v. 
Gibbs, 1 Tenn.App. 523. 

Tex.—Republlc Nat Bank of Dallas 
V. Cox, Civ.App., 163 S.W.2d 718, 
error refused—Central Nat Bank 
V. Latham & Co., Civ.App., 22 S.W. 
2d 766, error refused. 

Utah.—Campbell v. Peter, 162 P.2d 
764, 108 Utab 665. 

Vt.—Island Pond Nat Bank v. La- 
croix, 168 A. 684, 104 Vt 282— 
Jennings v. CJallagber, 162 A. 802, 
103 Vt 169. 

Wash.—Kietz v. Gold Point Mines, 
105 P.2d 71, 6 Wash.2d 224—Rock- 
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or to someone as his agent or representative,^! or, 
under some statutes, to a third person agreed on as ; 
pledgeholder.^2 The purposes of this requirement 
are not only to fumish evidence of the contract 
of pledge but also to furnish notice to third persons 
dealing with the property,^^ and to prevent fraud 
and deception.44 Although a contract of pledge is 
made and acted on in good faith, if there is no 
actual or constructive delivery and change of posses- 
‘ sion of the property there is no valid pledge,46 and 
the pledgee obtains no lien at law on the property al¬ 
though he actually advances money on the faith of 
the contract of pledge,46 particularly as against 
creditors or subsequent purchasers or encum- 
brancers in good faith,47 such as attachment or 
execution creditors of the pledgor;48 and this is 
especially true under a statute which makes cvcry 


§ 19 

charge on personalty, unless actual possession in 
; good faith accompanies it, void as to any creditor 
prior to the recording of the charge.49 It has been 
held, however, that the fact that the property re- 
mains in the possession of the pledgor does not 
invalidate the pledge as between the parties,®® or 
as against a wrongdoer,®! and that ali who claim 
under the pledgor®^ or who acquire their rights 
with notice of the pledge®® are bound. 

In the absence of a statute providing otherwise, 
delivery and possession are not merely a conse- 
quence of the relation, but are the very essence of 
the contract of pledge,®4 for until the pledgee takes 
possession his lien thereon is merely inchoate®® and 
cannot be claimcd except as to articles thereaftcr 
delivered.®® Where the pledgee does fake posses- 


well V. 'Peyran, 20 P.2d 841, 172 
Wash, 434. 

49 C.J. p 910 notes 70, 72. 

Effect of tradexs act 
Virginia Traders Act, intended to 
regulate agency and conslgnment ar- 
rangements and undisclosed partners 
or bCLCkers, does not dispense with 
the common-law requirement that 
possession of pledged property must 
pass to the pledgee in order to cre¬ 
ate a valid pledge.—Swetnam v. Ed- 
mund Wright G-lnsberg Corporation, 
C.C.A.N.Y., 128 P.2d 1, certiorari de- 
nled Bdmund Wright Glnsberg Corp. 
V. Swetnam, 63 S.Ct. 42, 817 U.S. 647, 
87 L.Bd. 621. 

Enle applled to motor vehloles 
Conn.—^Persona! Auto Finance Co. v. 

Bove, 66 A.2d 126, 185 Conn. 461. 
Ind.—^Fletcher American Nat. Bank 
V. McDermid, 76 Ind.App. 150, 128 
N.E. 685. 

Pa.—Amhler Nat. Bank v, Maryland 
Credit Finance Co., 24 A.2d 123, 
147 Pa.'Super. 496. 

41. Mo.—National Bank of Com- 
xnerce v. Flanagan Mills, etc., Co., 
188 9.W. 117, 268 Mo. 647. 

49 C.J. p 911 note 73. 

42. Mont.—Gorlez v, Rock Creek 
Ditch Co., 216 P. 778, 67 Mont 666. 

49 C.J. p 911 note 74. 

43. U.S.—Gins V. Mauser Plumblng 
Supply Co., C.C.A.N.Y., 148 F.2d 
974—Swetnam v. Bdmund Wright 
Ginsberg Corporation, 128 F.2d 1, 
certiorari denied Bdmund WMght 
Glnsberg Corp. v. Swetnam, 68 S^ 
Ct. 42, 317 U.S. 647, 89 L.Bd. 621 
— ^BUrst V. Buffalo Cold Storage Co., 
I).C.N,Y., 36 F.Supp. 401. 

49 C.J. p 911 note 76. 

44. Wash.—^Kletz v. Gold Polnt 
Mines, 106 P.2d 71, 6 Wash.2d 224; 

4B. U.S.—Swetnam v. Bdmund 
Wright Ginsberg Corporation, C.C. 
A.N.Y., 128 F.2d 1, certiorari denied 


Bdmund Wright Glnsberg Corp. v. 
Swetnam, 63 S.Ct 42, 317 U.S. 647, 
87 L.Bd. 621—Goldstoln v. Rusch, 
D.C.N.Y,, 64 P.2d 86, modlfled on 
other grounds, C.C.A., 66 F.2d 10, 
certiorari denied 63 S,Ct 9, 287 

U. S. 604, 77 L.Bd. 626. 

Pa.—First Nat Bank & Trust Co. of 
Tarentum v. JafCe, 173 A. 846, 114 
Pa. Super. 315. 

49 C.J. p 911 note 77. 

Motor vehlGle 

If the debtor remains in posses¬ 
sion of a motor vehicle contraoted to 
be pledged, the law presumes that 
those who deal with him do so on 
the faith of his being the unquallfled 
owner of the vehicle, and good faith 
does not avall the pledgee.—^Fletcher 
American Nat. Bank v, McDermid, 
128 N.B. 686, 76 Ind.App. 160—42 C. 
J. p 767 note 10. 

46. U.S.—^Reconstructlon Finance 

Corporation v. Sun Lumber Co., C. 
C.A.W.Va., 126 F.2d 781. 

Ky.—^Liberty Nat Bank & Trust Co. 

V. Louisville Trust Co., 1T6 S.W.2d 
624, 296 Ky. 826—Martin v. St 
Matthews Produce Bxchange, 96 S« 

W. 2d 1119, 266 Ky. 26. 

47. U.S.—Taplinger v. Northwestern 
Nat Bank in Philadelphia, C.C.A. 
Pa., 101 F.2d 274—In re Rlchenell 
Fabric Mfg. Co., D.C.Pa., 81 F. 
Supp. 646. 

Pa—^Ambler Nat Bank v, Maryland 
, Credit Finance Co., 24 A.2d 123 
147 PaSuper. 496—^Pottstown Fi¬ 
nance Co. V. Ibach, Com.Pl., 68 
Montg.Co. 223. 

Tenn.—Robertson v. Wade, 68 S.W.2d 
487, 17 Teun.App. 467. 

49 C.J. p 912 note 79. 

4a U.S.—Taplinger v. Northwestern 
Nat Bank in Philadelphia C.C.A 
Pa. 101 P.2d 274—In re RlcheneU 
Fabric Mfg. Co., D.C.Pa, 81 F. 
Supp. 646. 

N.J.—^Mlll Factors Corporation v. 
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Guardian Trust Co., 154 A. 420, 
107 N.J.Law 629. 

49 C.J. p 912 note 80. 

49. Ky.—Burnes v. Daviess County 
Bank, etc., Co., 122 S.W. 182,. 136 
Ky. 366, 136 Am.S.R. 467, 26 L.R.A., 
N.S., 626. 

60. U.S.—Taplinger v. Northwestern 

Nat Bank in Philadelphia C.O.A. 
Pa, 101 P.2d 274. . 

Ga.—Carpenter v. Williams, 164 S.B. 

298, 41 GaApp. 666. 

Pa—^Davls V. Billings, 99 A. 168, 254 
Pa 674—^Ambler Nat Bank v. 
Maryland Credit Finance Co., 24 
A.2d 123, 147 PaSuper. 496. 

61. Ga—Carpenter v, Williams, 154 
S.B. 298, 41 GaApp. 685, 

62. U.S.—Taplinger v. Northwestern 
Nat Bank in Philadelphia O.C.A. 
Pa, 101 F.2d 274. 

Pa—Davis v. BiUings, 99 A. 168, 264 
Pa 674. 

Beceiver of insolvent corporate 
pledgor 

Wash.—Whitlng v. Rublnstein, 100 P. 
2d 812, 7 Wash.2d 204. 

63. U.S.—Taplinger v. Northwestern 
Nat Bank in Philadelphia C.C.A. 
Pa, 101 F.2d 274—In re Berlin, D. 
C.Pa, 64 P.Supp. 416, revorsed on 
other grounds, C.C.A., 147 F.2d 491 
—In re Feli, D.C.Pa, 16 F.6upp. 
987. 

Pa—Davis v. Billings. 99 A, 168, 264 
Pa 674. 

54. lowa—Andrew v. Hanchett, 226 
^N.W. 8, 208 lowa 1179, 

La—Wells v. Dean, 29 So.2d 690, 211 
La 132—Alexandrla Production 
Credit Ass'n v. Horn, Apjp., 199 So. 
430. 

49 C.J. p 912 note 86. 

55. Conn.—Macdonald y. Mtna. In- 
. demnity Co., 97 A 332, 90 Conn. 

416. 

58. ,U.S.—Reconstructlon Finance 

Corporation v. Sun Lumber <3o., C. 
C.AW.Va, 126 F.2d 73L 
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sion, it is in fulfillment of a right to perfect the 
lien57 and not in creation of a new right.58 

Executory contracL Where delivery of possession 
of the property pledged is not made to the pledgee, 
the transaction, although otherwise sufficient as a 
pledge, will constitute merely an executory contract 
for the creation of a pledge. 

DeUvery in escrow of property to be delivered to 
the pledgee on the happening of certain conditions 
which do not occur is not a sufficient delivery.®® 

b. Sufficieiicy in General 

(1) Time of delivery 

(2) MJanner of delivery 

(3) Possession pursuant to contract 

(4) Property already in pledgee’s posses¬ 

sion 

(5) Property remaining on pledgor^s 

premises 

(6) Possession by agent or third person 

for pledgee 

(1) Time of Delivery 

In order to constitute a present valld pledge, as 
agalnst credltors or subsequent purchasers In good falth, 
ordlnarfly there shouid be an immediate change of pos¬ 
session to the pledgee. Subsequent delivery will validate 
a prior pledge in the absence o£ Intervenlng fraud or cred¬ 
ltors’ rlghts. 

In order to constitute a present valid pledge, as 


against creditors or subsequent purchasers or en- 
cumbrancers in good faith, ordinarily there shouid 
be an immediate change of possession of the prop¬ 
erty to the pledgee.®! Possession delivered to the 
pledgee at a subsequent time will validate the pledge 
and render it effectual,®^ even as against inter- 
mediate creditors at large of the pledgor,®® except 
where there has been fraud®^ and except as against 
creditors who have in the meantime acquired speci- 
fic rights or liens on the property pledged.®® The 
subsequent delivery will relate back to the date 
when the contract or pledge was made.®® A contract 
of pledge unaccompanied by delivery of the prop¬ 
erty, and ineffectual for that reason, has been held 
not per se fraudulent.®^ 

(2) Manner of Delivery 

Aa a general principia, In order for a pledge of prop¬ 
erty to be effectual as against innocent third persons, 
delivery must be made in such manner and be accompa- 
nled by such change of possession as the nature of the 
property and the surrounding clrcumstances will reason- 
ably permit. Under proper clrcumstances, and in the ab¬ 
sence of a statutory prohibition, the delivery of pledged 
property may be constructive or symbolio. 

As a general principle, in order for a pledge of 
property to be effectual as against innocent third 
persons, delivery must be made in such manner and 
‘be accompanied by such change of possession as 
the nature of the property and the surrounding cir- 
cumstances will reasonably permit,®® the manner of 


Tex.—Houston First Nat. Bank v. 

Campbell, Civ.App., 193 «S.W, 197. 
57. Conn.—^Afacdonald v. ^tna In- 
demnlty Co., 97 A. 332, 90 Conn. 
415. 

55* Conn.—^Macdonald v. Mtna, In- 
demnity Co., supra» 

59. Tenn.—Corpus Juris olted In 
Robertson v. Wade, 68 S.W.2d 487, 
493, 17 TennALpp. 457. 

Tex.—^Republlc Nat. Bank of Dallas 
V. Cox, Civ.App., 163 S.W.2d 718, 
error refused. 

49 aJ. P 898 note 55. 

60. Wash.—Qualley v. Snoqualmie 
Valley Bank, 238 P. 916, 136 Wash. 
42. 

49 C.J. p 912 note 90. 

81. Okl.—^Prosser v. Norton, 259 P. 

217, 126 Okl. 202. 

49 C.J. p 912 note 91. 

68. IJ.S.—Goldstein v. Husch, C.C.A. 
N.T., 66 P.2d 10, certiorari denled 
63 S.CL 9, 287 IJ.S. 604. 77 L.Ed. 
526. 

Mlss.—Corpus Juds olted In Wood 
Preservingr Corporation v. Coney 
Grocery Co., 168 iSo. 864, 867, 176 
Hiss. 406. 

Pa.—Ambler Nat. Bank v. Maryland 
Credit IPlnance Co., 24 A.2d 123, 
147 Pa.Super. 496, . 


Tenn.—Maddox v. Cone, 1 Tenn.App. 
634, 

Wash.—Wlilting* v. Hublnsteln, 109 
P.2d 312, 7 Wa&h.2d 204. 

49 C-J. p 912 note 93. 

Equltable pledgre see supra i 14. 
Ooods not In exlstenoe 

Fact that «roods were not In exlst- 
ence when pledge was made does 
not preclude a legally sufficient de¬ 
livery thereof under pledge once 
they are produced.—Commonwealth 
Trust Co. of Plttsburgh v. Hecon- 
struction Finance Corporation, C.C. 
A.Pa., 120 P.2d 254. 

63. «U.S.—Johnson v. Burke Manor 
Bldg. Corporation, C.C.A.IU., 48 
F.2d 1031, 83 A.L..II. 1273. 

64. TJ.S.—Johnson v. Burke MAnor 
Bldg. Corporation, supra. 

Conn.—^Macdonald v. AStna Indem- 
nlty Co., 97 A, 332, 90 Conn. 416. 

65. TJ.S.—Johnson v. Burke Manor 

Bldg. Corporation, C.C.A.IU,, 48 F. 
2d 1031, 83 A.L..R. 1273—In re 

Rlchenell Fabrlc Mfg, Co., D.C. 
Pa., 31 F.Supp. 646. 

Paw—Ambler Nat. Bank v. Maryland 
Credit Finance Co., 24 A.2d 123, 
147 Pa.Super. 496. 

Wash.—^Whltlng Rublnstein, 109 
P.2d 312, 7 Wash.2d 204, 

49 C.J. p 912 note 95; 
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66. TJ.S.—^Burrowes v. Nimocks, C. 
C.A.N.C., 36 F.2d 162. 

Tenn.—^Maddox v. Cone, 1 Tenn.App. 
634—^Eason v. Gibbs, 1 Tenn.App. 
523. 

49 C.J. p 912 note 93 [c]. 

67. N.Y.—^Parshall v. Bggert, B4 N. 
T. 18. 

Retention of possession or apparent 
title as evidence of fraud in gen¬ 
eral see Fraudulent Conveyances 
§S 187-191. 

68. U.S.—Glns v. Mauser Plumblng 
Supply Co., C.aA.N.T., 148 P.2d 
974. 

Pa.—^Plrst Nat. Bank & Trust Co. of 
Tarentum v. JafCe, 173 Al. 846, 114 
Pa.Super. 316. 

Tex.—Central Nat. Bank v. Latham 
& Co., Civ.App., 22 S.W.2d 766, er¬ 
ror refused. 

49 C.J. p 913 note 99. 

ICatters oonsidered 
In determining whether delivery of 
property pledged was legally effec¬ 
tive, it was proper to conslder char¬ 
acter of property, use to be made 
thereof, nature and object of trans¬ 
action and posltion of parties, and 
partlci^lar clrcumstances were there- 
f ore Important. — Commonwealth 

Trust Co. of Pittsipurgh v. Recon- 
struotlon Finance Corporation, C.C. 
A.Pa., 120 F.2d 264. < 
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delivery and possession depending to a great ex- 
tent on the nature, bulk, and situation of the prop- 
erty.®® Ordinarily, actual delivery of the pledged 
property is sufiicient'^0 in the case of corporeal 
property^i without any written transfer of the 
title.'^^ Manual delivery or manual taking posses¬ 
sion of the property pledged is not always essential 
to the validity of a pledge,73 and the delivery is 
■ sufficient if. there are circu-mstances which in con- 
templation of law are deemed sufficient to pass the 
possession of the property,especially whqre in the 
case of bulky articles manual delivery would be in- 
convehient;'^5 but if the property is capable of ‘ 
manual delivery there should be actual delivery.^® 

In whatever manner the pledged property is de- 
livered, in order to be effective as against creditors 
and other innocent third persons the delivery must 
be ciear and unequivocal,'^'^ and there must be at 
all times an open and visible change of possession 
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or custody of the property,*^® so complete and effec¬ 
tive as to pass the property and its exclusive control 
and dominion to the pledgee,^^ who must hold 
openly and adversely to the pledgor.®® It has been 
held that the delivery must be as complete as is re- 
quired in the case of a sale of personal property.®^ 
The pledgee should exercise due care to negative 
the existence of ostensible ownership in the pledg- 
or,®2 and such means should be resorted to as fairly 
to put third persons on inquiry;®® but the giving of 
notice to the public in such a manner as to instire 
to all persons dealing with the pledgor knowledge 
of the existence of the pledge is not necessary.®^ 
A written acceptance of property delivered, under 
a written contract of pledge, is not required.®® 
Constructive or symbolic delivery in general. Un¬ 
der proper circumstanccs, and in the absence of a 
statutory prohibition, the delivery of pledged prop¬ 
erty may be constructive,®® or it may be a symbolic 


69. JJjS .—^In re Spanish-American 
Cork Products Co., C.C.A.Md., 2 P. 
2d 208, certiorari denied Western 
Nat Bank v. Chapman, 45 S.Ct 
226, 266 U.S. 634, 69 L.Ed. 479— 
Israel v. Woodrutf, C.C.A.N.Y., 299 
P. 454, 

Baw materlals 

What may be required to establish 
possession of negotlable securities, 
or stocks of g-oods or wares, should 
not necessarily be exacted in a case 
Involving raw materlals and their 
necessary Processing to accomplish 
converslon into marketable mer- 
chandise.—Swetnam v. Edmund 
Wright Ginsberg Corporation, D.C. 
N.T., 87 P.Supp. 546, reversed on 
other grounds, C.C.A., 128 F.2d 1, 
certiorari denied Edmund Wright 
Ginsberg Corporation v. Swetnam, 
63 S.Ct 42, 817 U.S. 647, 87 L.Ed. 
621. 

70. Pa.—^Pirst Nat. Bank & Trust 
Co. of Tkrentum v. Jalfe, 178 A. 
846, 114 Pa-Super. 816. 

49 C.J. p 918 note 97. 

71. Vt.—^Tsland Pond Nat. Bank v. 
Lacroix, 168 A. 684, 104 Yt 282. 

72. Vt.—^Island Pond Nat Bcuik v. 
Lacroix, supra. 

73. Pa.—^Plrst Nat Bank & Trust 
Co. of Tarentum v. JafCe, 173 A. 
846, 114 Pa.Super. 316. 

49 C,J. p 914 note 14. 

74. N.T.—Markham v, Jaudbn, 41 
N.T. 286. 

75. Cal.—Sequeira v. Collins, 96 P. 
876, 163 Cal. 426. 

49 C.J. p 914 note 16. 

76. Pa.—.Pirsit Nat Bank & Trust 
Co. of Tarentum v. Jaile, 173 A. 
846, 114 Pa.Super. 816. 

49 C.J. p 918 note 1. - 

Aotaal ohange of possession rej- 
qulred to validate pledge meahs ex- 


Isting in act, and truly and absolute- 
ly carrled out, as opposed to formal, 
potentlaJ, Virtual, or theoretlcal 
change.—McGaffey Cannlng Co. v. 
Bank of America, 294 P. 46, 109 Cal. 
App. 416. 

Motor vahlole 

In general, it cannot be said that 
a motor vehicle is so bulky or other- 
wise of such character as to render 
manual delivery thereof to the pled¬ 
gee either impossible or incon- 
venient, so as to permlt a construc¬ 
tive delivery, in view of the fact 
that a motor vehicle is portable by 
its own Power and manual deliv¬ 
ery thereof is not only posslhle but 
can be made without Inconvenlence. 
—ipietcher American Nat. Bank v. 
McDermid, 128 N.E. 685, 76 Ind.App. 
160. 

77. U.S.—S w e t n a m v. Edmund 
Wright Ginsberg Corporation, D.C, 
N.T., 87 F.Supp. 646, reversed on 
other grounds, C.C.A., 128 F.2d 1, 
certiorari denied Edmund Wright 
Ginsberg Corporation v. Swetnam, 
63 S.Ct. 42, 317 U.S. 647, 87 Uiffid. 
521. 

49 C.J. p 913 note 3. 

78. Cal.—McGalfey Cannlng Co. v. 
Bank of America, 294 P. 46, 108 
Cal.App. 416. 

49 C.J. P 918 note 6. ; 

Words alone do not constitute de¬ 
livery—McCoy V., American Express 
Co., 171 N.E. 749, 263 N.T. 477, rear- 
gument denied 178 N.E. 861, 264 N. 

T., 660. 

79. U.S.—^MoDonnell v. Bank of 
, Chlna, C.CA-China, 83 F.2d 816, 

certiorari behied Bank of Chlna v. 
McDonnell, 60 S.Ct. 160, 280 U.S. 
612, 74 L.Ed. 664—Swetnam y. Ed- 
mund V^Tright Ginsberg Corpora¬ 
tion, D.C.N.T., 37 F.Supp. 6‘46, rer 
, yersed on other groundsi C.< 1 A 4 , 
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I 128 F.2a 1, certiorari denied Bd- 
mund Wright Ginsberg Corpora¬ 
tion V, Swetnam, 63 S.Ct 42, 817 

U. S. 647, 87 L.Ed. 621. 

Conn.—^Personal Auto Finance Co. v. 

Bove, 66 A.2d 126, 136 Conn. 461. 
111.—Immel v. Travelers Ins. Co., 26 
N.B.2d 114, 378 111. 266. 

Pa,—Pottstown Finance Co, v. Ibach, 
Com.Pl., 68 Montg.Co. 228. 

Tex.—Tyler State Bank Sc Trust Co. 

V, Monaville Independent School 
Dlst, Civ.App., 226 S.W.2d 207. 

Wash,—^Hodge v. Truax, 61 P.2d 867, 
184 Wash. 860, 108 A.L.K. 420. 

49 C.J. p 918 note 6. 

The proof reqnlred to Show actual 
ohange of possession is not meas- 
ured by any dxed set of rules; de- 
pendence must be placed on the 
facts and oircurastances of each par- 
tioular case, and usually the de- 
termlnatlon must rest on the flndihg 
of the court or the Jury after hear- 
Ing the evidence adduced on both 
sides,—McGaffey Cannlng Co. v. 
Bank of America, 294 p. 46, 109 Cal. 
App. 416. 

80. Kan.—^Atklnson v, Bush, 189 P. 
398, 91 Kan. 860. 

49 C.J. p 918 note 7. 

81. Tex.—Riley v, Hallmark, Clv. 
App., 180 S.W. 134. 

49 C.J. P 918 note 8. 

88. U.S.—Philadelphia Warehouse 
Co. V. Winchester, aC.Dai., 166 
F. 600. 

49 C.J. p 913 note 9. 

83« U.S.—^Philadelphia Warehouse 
Co. V, Winchester, supra, 

84. U.S,—Fhliadelphia Warehouse 
Co. V. Winchester, supra- 

85. La.—^Brltton v, , Harvey, 16 So. 

74*7,' 47 r^Ann. ,259., , , , ' 

86. Pa.—^First Nab. Bahk A Tsaat 
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delivery,87 which may be made by delivermg a 
writing which sufficiently describes the property 
pledged to make it capable of identification,88 or by 
substituting something as a Symbol in place and 
stead of actual and real delivery.89 Delivery may 
be sTifi&ciently made of the contents of a house or 
warehouse by the delivery of a key,^o but delivery 
of a key to a structure does not necessarily, in and 
of itself, constitute a symbolic delivery of the goods 
located therein,®! and whether it does so depends 
largely on the facts and the intention of the par¬ 
ties.® ^ So also, delivery may be made by the de¬ 
livery of a part of the whole,®® by the delivery of 
an order which is accepted by a warehouseman,®^ 
by the delivery of a bili of lading, as discussed infra 
§ 20, or of a deposit in a savings bank by delivery 
of the pass book.®^ if the property is pres^t it 
may be delivered by the pledgor committing it to 
the exclusive control and charge of the pledgee,®® 
especially if this is followed by an act of dominion 
or possession by the pledgee or his agent.®'^ A de¬ 
livery of samples to the agent of the pledgee to 
facilitate sales on behalf of the pledgor is not a 
delivery of the goods.®® 

■ (3) Possession Pursuant to Contract 

It Is essentlal that the possession and control of the 
property shouid come to the pledgee pursuant to an agree- 
ment that It shall be held by the pledgee as securlty. 

It is essential that the possession and control of 
the property shouid come to the pledgee pursuant to 


an agreement that it shall be held by the pledgee as 
security;®® and delivery in accordance with the 
terms of such a previous contract supplies the neces- 
sary element to render the pledge complete.l A 
mere agreement by the debtor that the creditor shall 
take and hold certain property as security for his 
debt is insufficient to constitute a delivery.® 

(4) Property Already in Pledgee^s Posses¬ 
sion 

As a general rule, If the pledgee Is already In pos¬ 
session of the property pledged, the contract of pledge 
constitutes, by operatlon of law, a delivery of such prop¬ 
erty the moment the contract Is completed. 

As a general rule, if the pledgfee is already in 
possession of the property pledged, although for an- 
other purpose,® the contract of pledge constitutes, 
by operation of law, a delivery of such property the 
moment the contract is completed,^ and the pledge 
becomes effectual without any further delivery or 
change of possession.® It has been held, however, 
‘that even in such a case there must be an open and 
visible. change in the nature of the possession so as 
to impart notice to all desiring thereafter to secure 
any interest in or to the property pledged.® It has 
also been held that, where the pledgee is not in 
possession of the property for himself, but for an- 
other, in order to constitute him a pledgee, a further 
transfer of possession to him must be made.'^' Pos¬ 
session by an agent or servant of property which 
he is employed to guard, being the possession of the 


Co. of Tarentum v. Jaffe, 173 A. 
845. 114 Pa.Super. 315. 

49 C.J. p 913 note 97. p 914 note 17. 

87. Pa.—^Plrst Nat. Bank & Trust 
Co. of Tarentum v. Jafite, 173 A. 
845, 114 Pa.Super. 316. 

Wash.—Wbitlng v. Bubinstein, 109 
P.2d 312, 7 Wash.2d 204. 

49 C.J. p 914 note 18. 

88. Pa.—[E^rst Nat. Bank & Trust 
Co. of Tarentum v. Jaffe, 173 A. 
845, 114 Pa.Super. 316. 

49 C.J. p 914 note 19. 

88. La.—^Liberty Farms v. Mlller, 
45 So.2d 610, 216 La. 1023. 

90. 111.—Cottrell v. Gerson, 16 N.B. 
2d 529, 296 lllA.pp. 412, aStrmed 
20 N.B.2d 74. 371 IU. 174. 

49 C.J. p 914 note 20. 

91. Bl.—CottreU v. Gerson, supra. 

92. m.—Cottrell V. Gerson. supra. 

93. lowa.—Nevan v. Boup, 8 Ipwa 
207. 

94i TJ-S.—Atherton v. Beaman, C.C. 

A.Mass., 264 DB*. 878. 

49 C.J. p 914 note 22. 

95. Mass.— "Rix v. Dooley, 77 N.B. 

2d 233. 322 Mass. 303. 

49 CJr. p 914 note 25. 


96. MInn.—Combs v. Tuchelt, 24 
Mlnn. 423. 

N.H.—^Tibbetts v. Flanders, 18 N.H. 
284. 

97. N.H.—^Tlbbetts v. Flanders, su¬ 
pra. 

sa IJ.S.—Thurber v. Oliver, C.C. 
Md., 26 F. 224. 

99. S.D.—^Buffalo Pltts Co. v. Deeg, 
138 N.W. 802. 30 S.D. 384. 

49 C.J. p 914 note 29. 

Necessity for contract g-enerally see 
supra § 11. 

1. N.C.—Virgrinla-Carolina Chemical 
Co. V. McNalr. 61 S.B. 949, 139 N. 
a 326. 

49 C.J. p 914 notes 30, 31. 

2. Mo.—^Miners* Bank v. Aylor, 
App., 264 S.W. 99. 

49 C.J. p 915 note 32. 

Agreement that pledgror will hold 
property as security see infra sUb- 
division b (6) of this sectlon. 

3. IJ.S.—OorpiLS Juris olted In In¬ 
gram V. Mandler, C.GA.Okl.. 56 F. 
2d 994, 997. 

IU.—^Parson v. Gilhert. 114 IlLApp. 
17. 

4. TT.S.—Oorpns Juris dted In In- 
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gram v. Mandler, O.C.A.Okl., 56 P. 
2d 994, 997. 

Elan.—'Piqua State Bank v. Brannum, 
173 P. 1, 103 Kan. 25. 

49 C.J. p 915 note 3i5. 

6. U.S.—Corpus Juris olted In In¬ 
gram V. Mandler, C.C.A.Okl., 66 P. 
2d 994, 997. 

Kan.—^Piqua State Bank v. Bran¬ 
num, 173 P. 1, 103 Kan, 25. 

49 C.J. p 915 note 36. 

6. Kan.—Atkinson v. Bush, 139 P. 
393, 91 Kan. 860. 

Oral pledgre without notice 
Trustee’s possession of horses and 
harness located on property covered 
by Ipmst deed on which was posted 
notice of trustee’s possession which 
referred to trust d,eed as authority 
for possession, but contained no ref- 
erence to oraJ pledge under which 
horses and harness were claimed. 
was held Invalid as against bona 
fide credltors or Innocent purchasers. 
—^People for Use of New llilexlco 
Lumber Mfg. Co. v. U. S. Fldelity & 
Guaranty Co., 52 P.2d 1146, 98 Colo. 
41. 

7. Ark.—(Belford v, Abston-Wynne, 

248 S.W. 266, 167 Ark. 318. :■ 

49 C.Jr. p 916 note 38. , 
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master, is not sufficient to support a pledge of such 
property to the agent or servant* 

(S) Property Remaining on Pledgor’s Prem- 
ises 

A mere setting apart of designated personalty as a 
pledge or security Is sufficient as between the parties to 
create a lien. A valid delivery, as against third persons, 
may be made by segregatlng the property and placing It 
in the custody of the pledgee or a speciai bailee. 

A mere setting apart of designated personalty as 
a pledge or as security is suflSicient as between the 
parties to create a lien.^ As against third persons, 
where the nature of the property is such that a 
valid delivery may be made without removing it 
from the premises of the pledgor, a sufficient de¬ 
livery may be made by segregating the property and 
placing it in the custody of a speciai bailee who can 
at ali times have control over it,io although the 
bailee is an employee of the pledgor,or by plac¬ 
ing it in the custody of the pledgee.12 As a gencral 
rule, if the property remains on the pledgor’s 
premises, the property must be so separated and 
marked as to give notice of the pledgee^s possession 
to third persons who might deal with the pledgor.^® 
It has been held that merely pointing out and count- 
ing certain property on the pledgor*s premises is 
not sufficient without a further delivery.i^ 

i ' 

Part of mass. Where the property pledged is a 
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part of a larger uniform mass, separation from such 
mass is not necessary to constitute an appropriation 
of the property to the contract of pledge, if the 
Symbol of title is delivered.^s 

(6) Possession by Agent or Third Person 
for Pledgee 

In the absence of statute, It Is ImmateriaI to the valid- 
Ity of a pledge whether the pledgee himself holds the 
property or a third person holds It for him, where all the 
parties agree that the property shall be held as security 
for the pledgee. As a general rule, a change of possession 
requlred for the validity of a pledge Is not effected where 
the pledgor Is left In control of the property as custodian 
for the pledgee or under an agreement by which he Is 
to hold or manage the property as agent for the pledgee. 

In the absence of statute, it is immatefial to the 
validity of a pledge whether the pledgee himself 
holds the property or a third person holds it for 
hi*m;i® and therefore, where all the parties agree 
that the property shall be held as security for the 
pledgee, delivery of possession, instead of being 
made directly to the pledgee, may bc ‘made to an 
agent or trustee of the pledgee or, by agreement, 
it may be delivcred to, or left in the possession of, 
a third person to hold for the pledgee,^® provided 
the third person has notice of the trust and accepts 
the obligation it imposes,!® and such third person 
may even be an agent, clerk, or servant of the 
pledgor .20 Where the property at the time of the-, 
pledge agreement is in the possession of a third 


8. Alaska.—De Blondeau v. Faulk- 
ner, 5 Alaska 65. 

49 C.J. P 915 note 89. 

9. Del.—Muhleman & Kayhoe v. 
Brown, 46 A.2d 621, 4 Terry 207, 
motlon denied in part and grantod 
in part 60 A.2d 92, 4 Tei-ry 481. 

lowa.— F. P. Gluck Co. v. Therme, 
134 N.W. 438, 164 lowa 201. 

Or.—CorpUB Juris gnoted Iu Perry 
V. Gore, 66 P.2d 1142, 1144, 163 Or. 
441. 

Pledsred seourities iu safe deposit 
boz 

Pa—^Murdock v. Murdock, 150 A. 
699, 300 Pa 280. 

10. Del.—^Muhleman & Kayhoe v. 
Brown, 46 A.2d 621, 4 Terry 207, 
motion denied in part and granted 
in part 60 A.2d 92, 4 Terry 481. 

Or.—Corpus Juris guoted in Perry v. 
Gore, 66 P.2d 1142, 1144, 163 Or. 
441. 

49 C.J. p 916 note 41. 

Possession by agent or third person 
for pledgee in general see infra 
subdivision b (6) of this section. 

11 . XUdependent duty 

Leaving pledged property on 
pledgor’s premises in charge of a 
person in the employ of pledgor doea 
not iiiyalidate pledgee if the duty 
of the person in' charge of the 


pledged property is independent of 
his regular duty to his employer.— 
Muhleman & Kayhoe v, Brown, 46 
A.2d 621, 4 Terry 207, motion denied 
in part and granted In part 60 A.2d 
92, 4 Terry 481. 

18. Or.—Corpus Juris guoted iu 
Perry v. Gore, 66 P.2d 1142, 1144, 
163 Or. 441. 

49 C.J. p 916 note 42. 

13. Cal.—^McGaffey Cannlng Co. v. 
Bank of America, 294 P. 46, 109 
Cal.App. 416. 

Or.—Corpus Juris guoted iu Perry v. 
Gore, 56 P.2d 1142, 1144, 168 Or. 
441. 

49 C.J. p 915 note 43, p 916 note 66. 
Necessity for receipt see infra sub¬ 
di Vision b <6) of this section. 
AfOLzlug cards or tags held snflloient 
Ala.—^Allgood V. First Nat. Bank, 
' 139 So. 100, 224 Ala. 169. 

14. Pa.—Smyth v. Cralg, 8 Watts 
& S. 14. 

16. Minn.-—National Bxch. Bank v. 
Wllder, 24 N.W. 699, 84 Minn. 149. 

16. U.;S.—Glns V. Mauser Plumbing 
Supply Co., 68 jP.Supp. 161, revers- 
ed on other grounds, C.C.A., 148 P. 
‘ 2d 974—Corpus Juris gnoted iu In 
re Rogers, D,C.W.Va., 20. P.Supp. 
120, 127. 

N.H.—Brown y. Warren, 43 N.H, 480. 
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Possession of speciai bailee on 
pledgor's premises see supra sub- 
divlsion b <5) of this section. 

17. U.S.—Corpus Juris guoted iu In 
re Rogers, D.C.W.Va., 20 F.Supp. 
120, 127. 

N.T,—^MeCoy v. American fixpress 
Co., 171 N.H. 749, 268 N.Y. 477, 
reargument denied 173 N.IS. 861, 
264 N.Y. 660. 

49 C.J. p 916 notes 47-49. 

18. U.S.—^Roblnson v. Exchange 
Nat. Bank of Tulsa, D.C.Okl., 31 P. 
Supp. 350—Corpus Juris gnoted iu 
In 're Rogers, p.aw.Va., 20 P. 
'Supp. 120, 127. 

Conn.—Corpus Juris dted iu Hansel 
v. Hartford-Oonnectlcut Trust Co., 
40 A.2d 666. 672, 133 Conn. 181. 
Lia.—Wells V. Dean, 29 So.2d 690, 2U 
La. 132—Sambola v. Pandlson, 
App., 178 So. 276. 

49 C.J. p 916 note 50. 

19. U.S.—Sohram v. Sage, D.C.Mlch., 

46 P.Supp. 881, petition oVerruled 

47 P.Supp. 94. 

La.'—^Wells V. Dean, 29 So.2d 690, 213 
La. 182. 

49 C.J. p 93,6 note 61. 

80. N.Y.—MeCoy v. American JDx- 
press Co., 171:N.EI. 749, 258 N.Y., 
477, reargument denied 178, N.JSI. 

' 861, 26,4 N-t. 660. , 

"49 C.j;, p 916 noi-e. 52. 
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person, the pledge may become effectual without 
further delivery^i on notificatiori. to the third person 
that the property has been pledged .22 It is suffi¬ 
cient if possession is delivered to a third person and 
afterward assented to by the pledgee,^^ or the prop¬ 
erty may be held by two jointly in pledge for one 
of them, provided they both assent.^^ 

Where the property is delivered to, or left in the 
possession of, a «third person, it must be so set 
apart and marked as to constitute an actual change 
of possession and to give the pledgee control over 
it.25 The validity of the pledge is ,not affected by 
the fact that, after delivery to a third person, the 
pledgor assists, with or without the knowledge of 
the pledgee, in taking care of the property.^® Where 
a single collateral is pledged by two separate and 
distinet contracts to two creditors whose claims ag¬ 
gregate the value of the collateral, possession by 
one is a possession for the benefit of the other, and 
in this respect each is the agent of the other.27 

SuccesAve pledges, A pledgee who already holds 
property to secure his debt may, by consent of the 
parties, become the pledgee for another creditor 
after the expiradon of his pledge and, where the 
subsequent pledge is made subj.ect to the lien- of the 
original pledgee, the possession of the former 
pledgee may be regarded as the possession of the 
latter one through the agency of the former, for 
the purpose of validating the subsequent pledge.^» 

Receipt A receipt by the agent to the pledgor is 
not necessaiy where the property is actually deliv¬ 


ered to the agent of the pledgee,^® although the 
property remains on the pIedgor’s premises.31 

Pledgor in possession as custodian or agent of 
pledgee. As a general rule, a change of possession» 
required for the validity of a pledge is not effected 
where the pledgor is left in control of the prop¬ 
erty as custodian for the pledgee32 or under an 
agreement by which he is to hold or manage the- 
property as agent for the pledgee.®® Such posses¬ 
sion, however, has been upheld as sufficient to sup- 
port the pledge under exceptional circumstances,. 
where a transfer of possession is impossible or in- 
convenient because of the nature of the property®^ 
or where the pledgor is left in possession by the- 
pledgee for a special purpose.®® Under some stat- 
utes the pledgor may retain possession of the prop¬ 
erty, where the contract of pledge so provides, and’ 
is properly acknowledged and recorded;®® but since 
such a statute is in derogation of the conomon law' 
it must be strictly construecL®^ 

c. Oontinned Possession 

Ordinarii/ after the delivery of posseselon of the- 
property pledged, the pledgee, or depoeitary for him, must 
retain the contlnuous possession and control of the prop¬ 
erty In order for the pledge to remain in effect. 

As a general rule, after the delivery of possession 
of the property pledged, the pledgee, or depositary 
for him, must retain the continuous possession and 
control of the property in order for the pledge to 
remain in effect,®® and if there is no such con- 
tinued possession the pledgor^s creditors may levy 


21 . TT.S.—Glna v. Mauser Plumbing | 

Supply Co., aCJLN.T., 148 P.2d j 
974. I 

22. XJ.S. —Schram vl Sa^re, D.C.Mtch., 

46 F.Supp. 381, petltlon overriiled 

47 F.Supp. 94. 

83- TT.S.—^EYelburg: v. Dreyfus, La., 
10 S.Ct 716, 136 TT.S. 478, 34 L.Bd. 
206. 

84^ Cal.—Meyers v. I^aslcer, 294 P. 

80, 110 Cal.App. 638. 

NJBL—Brown v. Warren, 43 N.H. 430. 
85- TT.S.—Manufactorers*, etc.. Nat. 
Bank V. Gllman, C.C.AJi4a8S., 7 F. 
2d 94. 

49 C.J. p 916 note 65. 

86. Cal.—HUliker v. Kuhn, 16 P. 
707, 71 Cal. 214. 

Or.—C 01 P 1 I 8 Juris gnoted In Perry 
V. Qore, 66 P.2d 1142, 1144, 163 Or. 
441. 

87- Iia.—Levy v. Winter, 10 So. 198, 

48 La.Ann. 1049. 

88. La.—Herber v. Thompson, 17 
So. 818, 47 Ii«a.AnzL 800. 

29k TT.S.—Glns v. Mauser Plumbing 
Supply Co., aCJLN.T., 148 !F.2d 
974—Schram v. Sage, D.C.Mtchl, 46 
F.Supp. 881, rehearlng ovemiled 


47 F.SvPP. 94—Robinson v. Bx- 
change Nat. Bank of Tulsa, D.C. 
Okl., 81 F.Supp. 360. 

S.D.—Agricultural Credit Corpora¬ 
tion V. Johnson, 260 N.W. 824, 63 
S.D. 476. - 

49 C.J. p 917 note 69. 

30. TT.S.—^Dunn v. Train, Me., 126 
F. 221. 60 C.CJL 113. 

31. TT.S.—^Dunn v. Train, supra. 

32. N.T.—^MeCoy v. American Ex¬ 
press Co.. 171 N.B. 749, 263 N.T. 

' 477, reargument denied 173 N.E. 
861, 254 N.Y. 660. 

49 C.J. p 917 note 63. 

Bailee 

Delivery cannot be dispensed wlth 
even though the parties agree that 
the pledgor wlU hold the property 
as bailee of the pledgee.—^Williams 
V. Williams, 164 S.E. 260, 170 Oa. 
814. 

33. N.T.—^MeCoy v. American Ex¬ 
press Co., 171 N.B. 749, 263 N.T. 
477,' reargument denied 173 N.B. 
861, 254 N.T. 660. 

Tenn.—Uorpus Juxtii dted in Robert- 
son v: Wade, 68 S.W.2d 487. 493, 17 
Tenn.App. 467. 

49 C.J. p 917 notes 64, 66. 
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34. S.C.—Freeman Brown Co. 
Harrls, 70 6.E. 802, 88 S.C. 558., 

49 C.J. p 917 note 66. 

35. TT.S.—^Darragh v. Elliotte, Tenn.,^ 
215 F. 340, 181 C.C.A. 482. 

49 C.J. p 917 note 67, 

Delivery to pledgor for special pur-. 
pose as not aflecting lien see infra 
9 27. 

36. 111.—Grlffen ▼. Henry, 99 DI. 
App. 284. 

37- ni.—Griffen v. Henry, supra. 

38. TT.S.—^In re Herkimer Mills Co., 
D.C.N.T., 39 F.2d 626—Randolph v.' 
Scranton, M. & B. R. Co., D.C.Pa., 

4 F.Supp. 861, afflrmed, C.C.A., Min- . 
ers' Bank of Wilkes-Barre v. Ack- 
er, 66 F.2d 860. 

Ind.—G-retzinger v, Arehart, App., 
198 N.E. 714. 

lowa.—^Reyelts v. Feucht, 221 N.W. 

937, 206 lowa 1326. 

BZy.—Liberty Nat. Bank A Trust Co. 

, V. LoulsVlUe Trust Co., 176 S.W.2d 
; 624, 296 Ky. 826. 

N:D.—Congi^ss Candy Co v. Farmer, 
12 N.W.2d 796, 73 N.D. 174. 160, 
A.L.R. 1316. 
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on the pledged property as the property of the 
pledgor and sell dt under ex;ecution.39 

g 20. - Of Written Instrument 

a. In general 

b. Accounts 

c. Bilis of lading 

d. Bilis or notes 

e. Bonds 

a. In General' 

Where property Is represented by an Instrument In 
wrltlng, a valld pledge of the property may be effected by 
a transfer of such Instrument. 

Where property is represented by an instrument 
in writing, a valid pledge of the property may be 
effected by a transfer of such instrument.^o Incor- 
poreal property,such as a claim or chose in ac- 
tion,^2 jnay be pledged only by a transfer or delivery 
of the written evidence of the property or obliga- 
tion. Under some statutes where the thing given 
in pledge consisls of a credit or instrument not 
negotiable the debtor of such pledged credit or 
instrument must be notified in writing of the g^iving 
of the pledge,but such a statute has becn held 
to be without application to the immediate parties to 


the pledge. agreement, and may be invoked only by 
third persons.^4 

b. Accounts 

An account may be pledged by a transfer of the book 
In which it Is contalned, or by delivery of the original 
contract of indebtedness with a written assignment there- 
of, or by a transfer of a list of the account wIth the un- 
derstanding between the parties that it shall be regarded 
as security. 

An account may be pledged by a transfer of the 
book in which it is containcd,^5 but it may also be 
transferred without the book where delivery of the 
book would be impracticable.^® Delivery of the 
original contract of indebtedness with a written as¬ 
signment thereof^^ or a transfer of a list of the 
account with the understanding between the parties 
that it shall be regarded as security^s ^ay be suflS- 
cient, provided notice thereof is given to the debt- 
or.^^ It is not sufficient merely to deliver a copy 
of the account without an assignment thereof ;50 
and, although it is not necessary that the pledgee 
shall be given the sole right of collection,^! and the 
validity of the pledge is not affected as between the 
parties by the fact that the pledgor reserves the 
right to make collections,®^ such reservation may 
render the transaction voiji as against creditors and 
other third persons,®^ especially where the pledgor 


Utah.—Campbell v. Peter, 162 P.2d 
754, 108 Xrtah 666. 

49 C.J. P 919 note 16. 

Porpoae of mle is to prevent 
fraud and deceptlon.—OECietz v. Qold 
Point Mines, 106 P.2d 71, 6 Wash.2d 
224. 

Motor velilole 

Ind.—^Pletcher American Nat. Bank 
V. McDermld, 128 N.1I. 686, 76 Ind. 
App. 160. 

39. Cal.—George v. Pierce, 56 P. 
776, 66 P. 63, 128 Cal. 172. 

Waiver or loss of lien generally see 
infra S 27. 

40. Idaho.—Gem State Lumber Co. 
V. Galion Irrigated Land Co., 41 
P.2d 620, 56 Idaho 314. 

Ky.—^Martin v. St. Matthews Pro¬ 
duce Bxchange, 95 S.W.2d 1119, 
266 Ky. 26. 

49 C.J. p 918 note 70. 

Certifleate of stock see Corporations 

5 421. 

Insurance policy see Insurance § 
426. 

41. Ariz.—^Martin v. Bankers’ Trust 
Co.. 166 P. 87, 18 Ariz. 66, Ann. 
Cas.l918C 1240. 

Tex.—Central Nat. Bank v. Latham 

6 Co., Civ.App., 22 S.W.2d 766, 
error refused. 

SabstltntioiL of sysnbol 

Statute providing that actual de¬ 
livery essentlal to contract of pledge I 
is not necessary with re^pect to in-^ | 


corporeal rights which are given in. Co. of Tarentum v. Jatte, 173, A. 
pledge, and that delivery is merely 846, '114 Pa.Super. 816. 


flctltious and ssnnbolic, dld not dis¬ 
pense with delivery in case of pledge 
of incorporea! rights, but requires 
that somethlng must be substituted 
as a Symbol in place and stead of 
actual and real delivery.—^Liberty 
!Farms v. Mlller,‘ 45 So.2d 610, 2l6 
La. 1023. 

42. Cal.—Corpns Juris olted In Jolnt 
Pole Ass’n V. 'Steele, 2 P.2d 335, 
336, 213 Cal, 233. 

Pa.—First Nat. Bank & Trust Co. of 
Tarentum v. Jaffe, 173 A. 846, 114 
Pa. Super. 815. 

Tex.—Central Nat. Bank v. Latham 
& Co., Civ.App., 22 S.W.2d 765, er¬ 
ror refused. 

Vt.—^Island Pond Nat. Bank v. La^ 
crolx, 168 A, 684, 104 Vt. 282. 

49 C.J. p 918 note 77. 

43. La.—Williams v. Robertson, 68 
So. 260, 133 La. 640. 

49 C.J. p 919 note 95 [a] (3). 

Pnrpose of statute is to prevent 
debtor from paying his obllgatlon to 
pledgor or any one else than pledgee 
where he has written notice of 
pledge.-—Foote v. Sun Life Assur. 
Co. of Oanada, La.App:, 173 So. 477. 

44. La.—^Poote v. Sun Life Assur. 
Co. of Canada, supra. 

46. Tex.—^R. F. Scott Grocer ,Cp,,.v. 
Carter, Civ.App., 84 6.W. 876. 

46. Pa.—^Flrst Nat.; Ban]^ dt,', Tiriist 
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47. Pa.—First Nat. Bank St Trust 
Co. of Tarentum v. Jaffe, Supra. 

Separate asslgnaient of Indlvldual 
aooonnts 

If pledgor delivered to pledgee 
number of original accounts sUfA- 
ciently designated and exeeuted a 
written Mslgnment thereof, it was 
unnecessary, In order to make pledge 
valid, that eaoh indlvldual account 
be peparately asslgned.—First Nat. 
Bank & Trust Co, of Tarentum v. 
Jaffe, supra. 

48. Tex.—R. F. Soott Grocer Co. v. 
Carter, Ciy.App., 34 S.W. 876. 

49- U.S.—Brown Bros. Co. v. Smlth, 
I>.O.La., 231 F. 475, • revSrsed on 
other grounds 288 F. 269, 161 C.C. 
A. 286. 

Pa.—^Harr v. First Nat Bank of 
SOranton, Com.Pl., 89 Lack.Jur. 
I4L 

49 O.J. p 918 note 81. 

80. Ala.—dlanton Bank v. Robln- 
son, 70 So. 270, 196 Alk. 194.' 

49 C.J. p 918 note 83. ' ' 

51. Tex.—;R. F, Scott Grocer Co. v. 

, Carter. Clv.App., 84 S-W. 376. 

58.' Mont—Savage Tire Sales Coii v. 
Stuart, 208 P. 864, 61 Mont. g24: t 

h3., .Mpht-HSavage iire Sales Qa v- 
’ StUart, siibra- ’ 
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retains possession of the accotuit and of the right 
to collect without keeping collections separate.®^ 

e. Bilis of Lading 

The delivery of a blll of lading as security Is a suffi¬ 
cient dellvery of the goods to sustaln the pledge, without 
an assignment or Indorsement of the blll. 

The delivery of a bill of lading as security is a 
sufficient delivery of the goods, for which the bili 
of lading was issued, to sustain the pledge,®® with- 
out an assignment or indorsement of the bill.^® Such 
a delivery constitutes a good symbolic delivery of 
the goods represented by the bili, and the pledgee 
thereby acquires a lien on them or title to them 
which he may hoM until the loan is paid.®*^ 

d. BiUsor Notes ^ 

Delivery and possession are essentiai to a valld pledge 
of a blll or note. A pledge thereof may be effected by 
simple delivery of the bili or note without an Indorsement 
or other writing. 

Delivery and possession are essentiai to a valid 
pledge of a bili or note.®® A valid pledge 'thereof 
may be effected by simple delivery of the bili or 
note to the creditor®® or to someone for him,®® with¬ 
out an indorsement or other writing,®! and with¬ 
out the necessity of notice to the maker.®® Delivery 
of a bank^s bilis receivable to another bank for 
selection of securities to be held as a pledge for a 
loan, pursuant to a contract fixing no time for 
selection, is a valid pledge,®® and in the absence o.'' 
fraudulent intent the pledge will not be ineffectiv 
as to renewals, the originals of which have not 


been surrendered to the makers.®^ A note deposited 
in a bankruptcy court is not validly pledged to an 
intervener by a symbolic delivery of a copy of the 
note so as to give the pledgee any rights against a 
garnishing creditor of the pledgor.®® 

Where the pledgee already has possession of the 
pledged note, no change of possession is neces- 
sary.®® A note in the possession of a third person 
may be pledged by a written assignment thereof 
without an actual delivery to the pledgee,®*^ but a 
note in the possession of an indorsee cannot be 
pledged by the maker without a transfer of posses¬ 
sion to the pledgee.®® It is not essentiai to a valid 
second pledge, subject to a first pledge of notes in 
possession of the first pledgee, that there be any 
further actual delivery;®® but, if the first pledgee 
agrees to the second pledge, his possession will be 
regarded as the possession of the second pledgee 
also, through the agency of the first pledgee.^® 

Notice of acceptance. Where notes are pledged 
by the payee as collateral, it is not necessary for 
the pledgee to notify the payee of his acceptance of 
them as collateral, further than the keeping of the 
notes indicates and gives notice that they are ac- 
cepted.7i 

e. Bonds 

Delivery and possession are essentiai to the valldity 
of a pledge of bonds, and a valid pledge thereof may be 
effected merely by delivery of the bonds or by the delivery 
of a written assignment thereof. 

Delivery and possession are essentiai to the valid- 


64. N.C.—B u n d y v. Commerclal 
Credit Co.. 168 S.B. 676, 202 N.C. 
604—S n e e d e n v. Numberger's 
Maxket, 185 S.B. 328, 192 N.C. 489. 

55. Waah.—^Hull v. Myers, 235 P. 
786, 134 Wash. 286. 

49 C.J. p 918 note 89. 

56. Wyo.—Toms v. WWtmore, 44 
P. 56. 6 Wyo. 220. 

49 C.J. p 918 note 90. 

67. N.T.—^Becker v. HaJl£rarten, 86 
N.T, 167. 

49 C.J*. p 919 note 91. 

58. Ind.—Gretzlng^er v. Arehart, 
App., 193 N.E. 714. 

lowa.—^Reyelts v. IB^ucht, 221 N.W. 

987, 206 lowa 1326. 

49 dj*. p 919 note 92. 

Symbolic delivery of oopies of xxe- 
sotlable notes has been held Inef- 
fective to «dve pledgee any lien or 
clalm against garnishing creditor of 
pledgor.*—Merchants* & Panners’ 
Bank & Trust Co. v. First State 
Bank & Trust Co., 123 So. 401, 11 La; 
App. 553. 


59. Mont,—^Rock Island Plow Co. v. 
Cut Bank Implement Co., 63 P.2d 
116, 101 Mont 117. 

49 C.J. p 919 note 93. 

60. Mont.—National Park Bank v. 
American Brewlng Co., 257 P. 436, 
79 Mont 542. 

Possession by agent or third person 
for pledgee generally see supra § 
19 b (6). 

61. Va—Cltizens’ Bank, etc., Co. v. 
Chase, 144 S.B3. 464, 161 Va 66. 

49 C.J. p 919 note 95. 

62. Ark.—^Vance v. White, 21 S.W. 
2d 853, 180 Ark. 470. 

Negotiable note 

A statute which requires notice to 
the debtor of a pledged credit or 
Instrument which is not negotiable 
does not apply where the pledged 
instrument is a negotiable note.— 
Succession of Bler, 82 So. 868 , 14^ 
Ia. 722: 

i 

63. Tex.—Chapman v. Johnson, Civ, 
App., 261 S.W. 470. 
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64. Tex.—Chapman v. Johnson, su¬ 
pra 

65. La.—^Merchants, etc., Bank v. 
First State Bank,, etc., Co., 123 So. 
401, 11 LaApp. 553. 

66. fU.S.—^Ingram v. Mandler, C.C, 
AOkl., 56 F.2d 994. 

Necessity for delivery of property 
already in pledgee*s possession in 
general see supra § 19 b (4). 

67. TJ.S.—In re Wiley, D.C.Ind., 29 
F.Cas.No.17,666, 4 Biss. 171. 

68. Mo.—Storts v. Mills, 93 Mo. 
App. 201. 

69. Vt—ShurtlefC v. Norcross, 116 
A. 494, 95 Vt 420. 

Delivery in case of successive 
pledges generally see supra § 19 
b (6). 

70. Vt—ShurtlefC v. Norcross, su¬ 
pra 

71. Mo.—Central Bank v. Lyda 
App.. 191 S.W. 246; 
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ity of a pledge of bonds,72 and a valid pledge there- | bonds^s or the delivery of a written assignment 
of may be effected merely by a delivery of the | thereof.*^^ 

ni. OONSTRUCTION AJND OPERATION 


§ 21. In General 

a. Constriiction and operation in general 

b. Trust relationship 

c. Estoppel 

a. Construction and Operation in Oeneral 

As a general rulSi a pledge does not affect the rights 
of the parties under the contract or obllgatlon It is glven 
to secure. The general rules of constructiort of contracta 
apply In construing a contract of pledge. 

As a general nile, the delivery of a pledge does 
not affect the rights of the parties under the con¬ 
tract or obligation it is given to secure*^ 5 except as 
the pledge contract provides for additional se- 
curity*^® or as the parties contract by special agree- 
ment.'^'^ Where the contract so provides, the pledgee 
must rely solely on the property plcdged as security 
for the debt and not on the personal liability of the 
pledgor.*^^ The pledgee does not, by virtue of the 
transaction, become liable for the pledgor^s obliga- 
tions with respect to the thing pledged.'^^ 


The general rules of construction of contracts 
apply in construing a contract of pledge.^o Accord- 
ingly, the rights and liabilities of the parties are, if 
possible, to be construed and cnforced according 
to the intention of the parties as determined from 
the terms of the contract of pledge and the subject 
matter,8i the coursc of dcaling to which it relates,^^ 
and the surrounding circumstances and, where 
the intention is ciear and contravenes no rule of 
law and sufficient words are used to arrive at the 
intention, it should be enforced irrespective of 
technical rules of construction.84 

The pledge must be strictly construed^S and en¬ 
forced in accordance with its terms,®® and the 
pledgee®*^ or the pledgor®® has the right to exact 
striet performance of the contract. Ah ambiguous 
pledge agrccment must be construed with some 
degree of strietness against the person preparing 
it,®® and, where the contract has bcen prdpared by 
the pledgee, that construction should be given to it 


73. XT.S.—Westinffhouse Ellectrlo, 
etc., Co. V. Brooklyn Rapld Tran¬ 
sit Co., C.C.A.JN.T., 263 F. 632. 

49 €.J. P 919 note 7. 

73- La.—^Rlbet v. Bataille, 85 La. 
Ann. 1171. 

74. N.J.—^Mott V. Newark German 
Hospltal, 37 A. 757, 55 N.J.Bq. 722. 

49 C.J. p 919 note 9. 

75. S.D.—^Black Hilis Tmst, etc., 
Bank v. Plunkett, 166 N.W. 627, 
40 •S.D. 130. 

49 C.J. p 921 note 42. 

76. Mass.—^Federal Trust Co.' v. Cen¬ 
tral Trust Co., 138 N.E. 662, 244 
Mass. 204. 

49 C.J. p 921 note 43. 

77. Tenn.—Grayson v. Harrlson, 
Ch., 59 S.W. 438. 

49 C.J. P 921 note 44. 

78. Wash.—^Price v. Northern Bond 
& Mortgage Co., 297 P. 786, 161 
Wash. 690. 

AhsexLoe of ezpress oovenant 

In a case concerningr a mortgage 
of real property it has been broadly 
stated, in applying the statute re- 
latlngr to real property mortgragres, 
that the court cannot infer from 
inere pledge, a pronxise to pay sum 
secured thereby, in absence of ex- 
press covenant to pay it.—^In re Fo- 
garty*s Bstate, 300 N.Y.S. 231, 166 
Hisc. 78. 

79 . Vt.—Dieter v. Scott, 9 A.2d 96, 

, 110 Vt 876. 

80. Cal.—Security-Flrst Nat Bank 


of Los Angeles v. Spring Street 
Properties, 67 P.2d 720, 20 Cal. 
App.2d 618. 

Mo.—^Dibert v. B^Arcy, 164 S.W. 
1116, 248 Mo. 617. 

Pa.—In re Berkovltz, 179 A, 746, 819 
Pa. 897—^Helfner v. First Nat. 
Bank, 166 A. 870, 311 Pa. 29, 87 
A.L.R. 610. 

49 C.J. p 920 note 21. 

Xiegal effeot of oollateral agreexnent 
The construction of legal effect of 
a written collateral agreement be- 
tween parties to a pledge is for the 
court—^Valley Nat Bank v. Stew- 
art 89 P.2d 493, 58 Arlz. 828. 

81. Ala.—Corpus Juris olted la 
Taylor v, Southern Bank & Trust 
Co., 161 So. 367, 361, 227 Ala. 665. 
Mlch.—^Perron v. First Nat. Bank, 
286 N.W. 869, 289 Mich. 629. 

Vt.—Schwarz v. Avery, 81 A,2d 916, 
113 Vt. 176. 

Va.—Commonwealth v. Appalachian 
Electric Power Co., 166 S.E. 461, 
169 Veu 462, certiorari denled Com- 
monweaJth of Virginia v. Appa¬ 
lachian Electric Power Co., 68 S. 
Ct 406, 288 U.S. 618, 77 L.Ed. 987. 
49 C.J. p 920 note 22. 

Ejusdem generis 

In construing pledge agreement 
rule of ejusdem generis is persua- 
sive but is not conclusive, and Inten¬ 
tion of parties may determlne ap- 
plicablllty of rule.—Cabbage v. Cltl- 
zens Bank & Trust Co., 214 B.W.2d 
672, 81 Tenn.APP. 983. I 
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88. XT.S.—Cltlzens’ Bank, etc,, Co. v. 
Thornton, Ala., 174 F. 762, 98 C. 
C.A. 478. 

Ala.—Corpus Juris oited la Taylor 
V. Southern Bank & Trust Co*, 161 
So. 357, 861, 227 Ala. 665. 

Vt—Schwarz v. Avery, 81 A2d 916, 
113 Vt 176. 

83- Tenn.—C a b b a g e v. Citizens 
Bank & Trust Co., 214 S.W.2d 672, 
31 Tenn.App. 288. 

84. Ala.—Corpus Juris gtuoted ia 
Taylor v. Southern Bank & Trust 
Co., 161 So. 867, 361, 227 Ala. 666. 

Ga.—^Deen v. Hozlehurst Bank, 147 
S.E. 909, 39 Oa.App, 638. 

86. Pa,—Heimpel v. IFirst Nat 
Bank & Trust Co., 12 A.2d 28, 387 
Pa. 426—^Kelter v. American Bank- 
ers* Finance Co., 160 A. 127, 806 
Pa. 483, 82 AL.R. 999—Rocco v. 
Peoples Nat. Bank of Ellwood 
City, 28 A.2d 863, 160 Pa-Super. 
848. 

49 C.J. p 920 note 28. 

80. Vt—Schwarz v. Avery, 81 A.2d 
916, 113 Vt 176. 

49 C.J. p 920 note 28. 

87- N.T.—Toplitz V. Bauer, 65 N.E. 
1069, 161 N.Y. 326—First Trust & 
Deposit Co. V. Potter, 278 N.Y.S. 
847, 165 Misc. 106. 

88. Miss.—Hudspn v. Belzoni Equip- 
ment, 88 So.2d 796, 208 Miss. 212. 

89. Fla.—St Lucie County ; Bank, 

etc., Co. V. Aylln; 114 So. 488« ,94 
Fla. 628.^ . 

Pa.-T-}S;eiznpe]i v. First Nat Banlc 
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which is the more favorabje to the plecigon^*® It 
has been held that if the contract is susceptible of 
two constnictions the one most favorable to the 
pledgee should not be adopted.^i A statute which 
determines the contract of pledge is as much a part 
of the contract as though actually written into it.®^ 

Modification. A contract of pledge may be 
changed at any time by consent of tihe parties there- 
to,®® although it is denominated an irrevocable as- 
signment and pledge, and declared to be intended 
to,.endure until the obligation for which the pledge 
is given is paid;®^ and it is immaterial that the 
original contract has been recprded, where such 
recordation ,was not required by law.^5 After the 
contract of pledge is made neither party can, by 
anything he alone may do, yary the rights of the 
other party,^® but by his promise to extend the 
time of payment or by his conduct may change 
the duties and obligations of the parties to each 
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other as prescribed by the original contract of 
pledge.^*^ 

b. Tmst Belationsbip 

The very nature of the pledge transaction glves rlee 
to a trust relationship between the pledgor and the 
pledgee, with its consequent duties to protect the debt or 
obligation and the collateral. 

The duties and relations of a pledgor and pledgee 
are governed more by the general maxims of equity 
than by the striet rules of the common law.^s The 
very nature of the transaction gives rise to a trust 
relationship between the pledgor and pledgee®^ with. 
its consequent duties to protect the debt or obliga¬ 
tion and the collateral,i and the pledgee is pre- 
sumed to act for the pledgor*s interest as well as 
his own, although their interests are not identical.^ 
For the purposes of the pledge, the pledgee holds 
the pledged property in trust first for himself to 
the extent of his claim and then for the pledgor 
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Trust Co.. 12 A.2d 28. 837 Pa. 426 
—In re Berkovitz, 179 A. 746, 319 
Pa. 897—^Heflner v. First Nat. 
Bank. 166 A. 370, 811 Pa. 29. 87 
AJaJR. 610. 

9a 'Ky.—^National Bank of Kqntuc- 
ky V. Gallagher, 49 S.W.2d 1006, 
243 Ky. 740. 

Pa.—^In re Merlon Tltle and Trust 
Company, No. 8, 19 Pa.Bist.&Co. 
490. 

Vt.—Schwarz ▼. Avery, 31 A.2d 916, 
118 Vt. 176. 

49 O.J. p 920 note 26. 

91. Mo.—South et. Joseph Live 
Stock Bxchangre v. St. Joseph 
StoedE Yards Bank. 16 S.W.2d 722, 
228 MoA.pp. 623, 224 MoApp. 40. 

49 C.J. p 920 note 26. 

921 FUl—T herrell v. Filer, 133 So. 
861, 101 Fla. 192. 

93. TJ.S-—Harris ▼. Commodlty 
Credit Corporation. B.C.Ark., 47 
F.Siupp. 681. 

La.—Bass v. Blggs, 118 So. 861, 167 
La. 126. 

Miss,—Love vl Hytken, 150 So. 777, 
168 Miss. 194. 

94. La:—Bass v. Blgrgrs, 118 So. 861, 
167 La. 126. 

95. La.—Bass v. Bigrgs. supra. 

96. lU.Sb^HqTris v. Commodlty Cred¬ 
it Corporation, D.CAjrk., 47 F. 
Supp. 681. 

97- N.T.-rToplItz V. Bauer, 66 NJB3. 
1059, 161 N.T. 825. 

98i 1J.S.—Corpus Juris guoted ik 
Commercial Nat Bank in Shreve- 
port V. Parsons. C.C.A.La., 144 F- 
2d 281. 236, rehearlng- denied 145 
®*.2d 191, certiorari denied 65 S.Ct 
, 440r 923 IT.S: 796; 89 L.Ed. 635— 
Corpus Jnrlu anoted la In re Bo j- 
6r% iXCXW.Va., 20 FJSupp. 120; 127. 


, N.T.—Toplitz V. Bauer. 66 N.B. 1069, 
161 N.Y. 326. 

99. XJ.S.—Corpus Juris q.uoted lu 
Commercial Nat Bank in Shreve- 
port V. Parsons, C.C.A.La.. 144 P. 
2d 231, 236, rehearlng: denied 145 
F.2d 191, certiorari denied 66 S.Ct 
440, 323 XT.S. 796, 89 L.Ed. 636— 
Corpus Juris guoted tu In re Bog- 
era, D.C.W.Va., 20 F.Supp. 120, 
127. 

Md.*^—Corpus Juris oited lu Perring 
V. Baltimore Trust Corporation, 
190 A. 616, 619, 171 Md. 618. 

Mloh.—Corpus Juris oited lu F!rey v. 
Farmers & Mechanies Bank of 
Ann Arbor, 262 N.W. 911, 912, 273 
Mlch. 284. 

N.Y.—Kono V, Roeth, 260 N.Y.Q. 662, 
237 App.Biv. 262, reargument de¬ 
nied 261 N.Y.S. 1048, 238 App.Div. 
776—Corpus Juris guoted iu Cole 
V. Manufacturers Trust Co., 299 
N.Y.S. 418, 424, 164 Misc. 741— 
First Trust & Deposit Co. v. Pot- 
ter, 278 N.Y.S. 847, 166 Misc. 106— 
Corpus Juris uuoted in Becon- 
structlon Finance Corporation v. 
Eastern Terra Cotta Realty Cor¬ 
poration, 48 N.Y.S,2d 920, 924, ap- 
peal dlamissed 51 N.Y.S.2d 94. 

Pa.—^In re Berkovitz, 179 A. 746, 819 
Pa. 897. 

XXtah.—Corpus Juris oited lu Morris 
V. Ogden State Bank, 28 P.2d 138, 
143, 84 Utah 127. 

49 C.J. p 920 note 36. 

Trust fUud 

Money pledged by lessee of prem- 
Ises of estate as protection agalnst 
abatement for vlolations of law con- 
stituted trust fund.—^Ryan v. Stagg, 
298 P. 853, 89 Mont 390. 

1. HGT.S.—Corpus Juris anoted lu 
Commercial Nat Bank in ^hreve- 
, port V. Parsons, C.CA-La., 144 F. 
2d 231, 236, rehearlng denied ^ 145 
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F.2d 191, certiorari denied 66 S. 
Ct 440, 323 TJ.S. 796, 89 L.Ed. 635 
—Corpus Juris a^Loted lu In re 
Rogers, B.C.W.Va., 20 P.'Supp. 120, 
127. 

Mich.—Corpus Juris oited iu Frey v. 
Farmers & Mechanies Bank of 
Ann Arbor, 262 N.W. 911, 912, 273 
Mich. 284. 

Mo.—^Dibert v. D'Arcy, 164 S.W. 
1116, 248 Mo. 617. 

N.Y.—Kono V. Roeth, 260 N.Y.S. 662, 
237 App.Div. 262, reargument de¬ 
nied 261 N.Y.S. 1048, 238 App. 
piv. 776—Corpus Juris guoted iu 
Cole V. Manufacturers Trust Co., 
299 N.Y.S. 418, 424, 164 Misc. 741 
—Corpus Juris guoted lu Recon- 
structlon Finance Corparation v. 
Eastern T. C. R. Corp., 48 N.Y.S. 
2d 920, 924, appeal dlsmlssed' 61 
N.Y.S.2d 94., 

a. Pa.—^In re Berkovitz, 179 A. 746, 
319 Pa. 397—Union Trust Co. of 
Plttsburgh V. Long, 164 A. 346, 
809 Pa. 470—Plucker v. Teller, 34 
A. 208, 174 pa. 629. 

3. U.S.—Corpus Juris guoted lu In 
re Rogers, D.C.W.Va., 20 F.Supp. 
120, 127. 

Ga.—Corpus Juris guoted lu Loilin 
V. Howard, 172 S.E. 881, 832, 48 
Ga.App. 378. 

Miss.—^Hibernia Bank & Trust Co. 
V. Turner, 127 So. 291, 166 Miss. 
842. 

N.Y.—Cole V. Manufacturers Trust 
Co., 299 N.Y.S. 418, 184 Misc. 741. 

Ohio.—Corpus Juris oited lu Rubei 
V. Hunt 179 N.E. 867, 368, 40 Ohio 
App. 561. 

Pa.^—Corpus Juris dted lu Keltner 
V. American Bankers’ Finance Co., 
,160 A.^ 127, 130, 306 Pa.Super, 483^. 

Tex.—Corpus Juris dted lu Hatch 
V. Turner, Civ.App., 191 ' S.W.2d 
701, 703, ^ reversed on other 
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and the same niles apply whether the collateral 
pledged is the obligation of a third person or o£ the 
debtor himself.^ If the duties of the pledgee as 
trustee for the debtor are defined by express con- 
tract, the ternis of the contract govern as to the 
nature and extent of the trust;® but limitations in 
the contract on the liability which the law would 
imply against the pledgee must be plainly ex- 
pressed,® 

c. Estoppel 

• The pledgor, by the act of pledging, fmplledly en- 
gages that he Is the general owner of the property 
pledged, and Is estopped toi deny the equitable rights of 
the pledgee therein. The pledgee Is estopped to deny 
the titie of the pledgo^r. 

The pledgor, by the act of pledging, implicdly en- 
gages that he is the general owner of the property 
pledged,7 and is estopped to deny the equitable 
rights of the pledgee therein® unless it particularly 
appears in the contract that he has a lesser interest 
in the property.® If he pledges as his own property 
whidi does not belong to him, he is estopped to set 
up a titie to it subscquently acquired by him during 
the existence of the pledge.^® 

The pledgee is estopped to deny the titie of his 
pledgor,either by claiming titie to the property in 
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himselfi2 or by setting up the titie of a third per¬ 
son to the property pledged to him by the pledgor i® 
Therefore as long as the pledgee holds the property 
as collateral security he cannot claim a holding ad- 
versely to the pledgor, so as to acquire titie under 
the statute of limitations.i^ He may, however, 
show that another was the real pledgor and owner 
and entitled to possession;!® and it has been held 
that, in an action by the pledgor, the pledgee can 
sct up the titie of a third person when he does so 
by authority of such third person.i® 

§ 22. Property or Interest Pledged 

The particular prpperty or Interest pledged depende 
on the terms of the contract of pledge. 

The particular property or interest covered by the 
pledge depends on the terms of the contract of 
pledge.i'^ In the absence of an agreement to the 
contrary, the pledge will apply only to the interest 
which the pledgor owns in the property at the time 
of the pledge,!® and the pledgee takes the property 
subject to any liens on it existing at that time, as 
discussed infra § 2S. He is entitled to the benefit of 
any liens or collaterals by which it may be secured,!^ 
and also to any increase of the property, such as 
dividends on stock, as discussed in Corporations '§ 
469 b, or interest on bondsand, where the pledged 


grrounds 193 S.W.2d 668, 145 Tex. 

17. 

Utah.—Corpus d’Tirls olted In, Mor¬ 
ris V. Ogden State Bank, 28 P.2d 
138, 143, 84 Utah 127. 

49 C.J. p 920 note 88. 

Pledgee as trustee of surplus see 
Infra S 64. 

Coznmeroial papex 

The pledgee of commerolal paper 
holds it as trustee for the pledgor. 
Mlss.—^Love V. Hogers, IBO So. 816, 
168 Miss. 1. 

Tex.-»-Randolph v. Cltlzens Nat. 
Bank of Lubbock, Civ.App., 141 S. 
■W.2d 1030, erroE dlsmissed, judg- 
ment correct. 

4. U.'S.—Corpus JUrls guoted In 
In re Rogers, D.C-W.Va., 20 P. 
Supp. 120, 127. 

Ga.—Corpus Juris guoted Iu Loflln 
V. Howard, 172 S.B. 831, 832, 48 Gra, 
App. 373. 

Mo.—Dibert v. ITArcy, 164 S.W. 1116, 
248 Mo. 617. 

5. tr.S.—Corpus JUrls olt^d Ia 
In re Rogers, B.C-W.Va., 20 P. 
Supp. 120, 127. 

Mo.—Dibert v. D'Arcy, 164 S.W. 1116, 
248 Mo. 617. 

6. U.S.—Corpus Juris olted in 
In re Rogers, D.C.W.Va,, 20 P. 
Supp. 120, 127. 

Mo.—^Dibert v. D*Arcy, 164 S.W. 1116, 
248 Mo. 617. 


7. Pa.—^Malrs v, Taylor, 40 Pa, 446. 

8. ni.—^HoCCman v. Schoyer, 28 N. 
P. 823, 143 IlL 698. 

9. Mass.—^Northampton Plrst Nat. 
Bank V. Massachusetts L. & T. Co., 
123 Mass. 330. 

49 C.J. p 921 note 63. 

10. Cal.—Goldstein v. Hort, 80 Cal. 
872. 

,11. Colo.—^Baton v. Commerolal 
Nat Bank, 182 P. 890, 66 Colo. 
450. 

49 C.J. p 921 note 46. 

12. Pa.—^Bangor SUk Knlttlng Co. 
V. Wise, 121 A. 808, 277 Pa. 416. 

49 O.J. P 921 note 46. 

13. Pa.—Bangor Sllk BZnlttlng Co. v. 
Wlse, supra. 

49 C.J. p 921 note 47. 

14. Cal.—Cross v. Bureka Lake, etc., 
Canal Co., 14 P. 886, 78 C8|.l. 802, 2 
Am.S.R. 808. 

49 C.J. p‘921 note 48. 

16. Colo.—^Eaton v. Commerclal Nat, 
Bank, 182 P. 890, 66 Colo. 450. 

16, Cal.—Palmtag v. Doutrlck, 69 

Cal. 164, 43 Am.R. 246. . . 

17. U.S.—Epsteln v. Trade Bank & 
•mst Co., C.C.A.N.T., 149 P.2d‘261. 

N.C.—Bdwards v. Buena Vlsta An- 
nex, 6 B.B.2d 489, 216‘N.C. 706. 
Wash.—Price v. Northern ' Bond & 
Mortgage Co., 297 P. 786* 161 
Wash. 690. 

49 C.J. P 921 hote 66. 
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18. 111,—Habel, Armbruster & Lar- 
sen Oo. V. Alleva, 49 N.E.2d 793» 

. 819 I11.APP. 641. 

Ky.—Corpus Juris dted lu Martin 
V. St Matthews Produce Ex- 
change, 96 aW.2d 1119, 1121, 266 
Ky. 26. 

La.—First Nat. Bank v. Canal Bank 
& Trust Co., 169 'So. 711, 181 Da. 
446. 

49 C.X P 921 note 66. 

Pledge of mortgage 

(1) A mortgage is solely the prop¬ 
erty of mortgagee and, by pledging it 
with another, mortgagee dlsposes 'of 
nothlng owned by mortgagor or his 
surety.—Klssling v. Skolkin, 9 N.T.S. 
2d 848, 266 App.Dlv. 936, reargument 
denled 11 N.T.S.2d 368, 266 App.lilv. 

I 990. 

(2) Slnoe pledge of mortgage 
could not deprive mortgagor or his 
surety of rlght to satisfy mortgags 
on maturity, nelther mortgagor nor 
his surety was damaged by ‘pledge. 
—Klssling V. Skolkin, 9 N.T.S.2d 848, 
266 App.Dlv. 986, reargument denled 

II N.T.S.2d 868, 256 App.Dlv. 990. 

19. U.S.—Thomson-Houston Blec-' 

tric Co. V. Capltol Electrio 
Tenn., 65 P. 841, 12 aCA. 643f. 

49 C.J. p 922 note 68. i 

80. Me.—^Androsooggtn R., :Ca ,v. 
Aubum Bank; 48, Me; 33,6; 
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collateral is sold or collected, he is entitled to have 
the proceeds applied to his debt, as discussed infra 
§ 54. 

Additione^ property. Where additional property 
is delivered to keep the security ^ood, it is subject 
to the same rights of the pledgee as the original 
property.21 

§ 23. Title to Property Pledged 

a. In general 

b. Special property in pledgee 

c. Pledge of chose in action 

a. In G^eral 

Ordinarlly the general property or title in the thing 
pledged remalns in the pledgor, subject to a lien In favor 
of the pledgee for the amount of the debt or obllgation 
for which the pledge Is glven. 

The interest of the pledgor in the property 
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pledged is entirely separate and distinet from that 
of the pledgee and, as a general rule, in some 
jurisdictions affirmed by statute, on a contract of 
pledge the general property or title in the thing 
pledged remains in the pledgor,** subject to a lien 
in favor of the pledgee for the amount of the debt 
or obligation for which the pledge is given.** This 
rule applies notwithstanding an apparent transfer of 
legal title to the pledgee.** This general property 
or title in the pledgor continues until there has been 
a sale or foreclosure under the contract of plecte** 
or until the title is changed in some judicial pro- 
ceeding;*^ and, even though the pledgee is deemed 
the legal owner of the pledge, the pledgor has not 
only a technical, but a substantial, interest, where 
the debt is less than the value of the property 
pledged.** 

Afier pledgor^s default. On the pledgor’s default 
the property in the thing pledged does not become 
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ai, N.T.—'Hlgglns V. Oraul, 1 N.T. 

8. 347, 43 Hun 818. 

49 C.J. P 922 note 62. 

22. NJ >.—Corpus jorls gnoted In 
Congress Cttndy Co. v. Farmer, 12 
N.W.2d 796. 804, 78 N.D. 174, 150 
A.L..R. 1316. 

Pa. —Corpns Jtiris gnoted In In re 
Gordon. 26 A.2d 804, 305, 344 Pa. 
262. 

Mo.—Aab V. French, App., 279 S.W. 
435. 

23. TJ.S.—Tilles V. Commissioner of 
Xnternal Revenue, C.CA..8, 113 F. 
2d 907, certiorari denied 61 6.Ct. 
143, 311 U.S. 703, 85 L.BcL 456— 
Corpus jnrls dted in Henderson v. 
Henderson, C.C.A,Nev., 109 F.2d 
863, 866—^Nelson v. Commissioner 
of Internal Revenue, C.CA.8, 101 
F.2d 668—City Bank Farmers' 
Trust Co. V. Bowers, C.C.A.N.T., 
68 F.2d 909, certiorari denied 54 S. 
Ct. 778, 292 U.S. 644, 78 L.Bd. 1495 
—Gk)ld&tein v. Rusch, C.C.A.N.T., 
56 F.2d 10, certiorari denied 53 S. 
Ct 9, 287 U.S. 604, 77 L.Ed. 526. 

Ala.—Wood V. Williams, 192 So. 421, 
238 Ala. 680—^Dobson v. Protective 
Life Ins. Co., 181 So. 492, 236 Ala. 
111—Payne v. Kendall, 129 So. 40, 
221 Ala. 478. 

CaL—^MacDonald v. Pacific Nat 
Bank of San Franclsco, 152 P.2d 
360, 66 CalA.pp.2d 367—^Robinson 
V. RaQuet 36 P.2d 821, 1 CaLApp. 
2d 533—^Tracy v. Stock Assur. Bu- 
reau, 23 P.2d 41, 132 Cal.App. 573 
—Raffo V. Foltz, 288 P, 884, 106 
€al.App. 51. 

Colo.—^Butler v. Gagre, 23 P. 462, 14 
Colo. 125. 

Fla.—Travers v. Stevens, 146 So. 861, 
108 Fla. 11—^Pepper v. Bevllle, 129 
. So^ 384, 100 Fla. 97. 
ilL—Painter y. Hercbants & Manu- 


facturers Bank of Mllwaukee, 277 
IlLApp. 208. 

XrfL,__People’s Bank v. Cookston, 
App., 142 So. 285. 

Mont—Ryan v. Stagff, 298 P. 363, 89 
Mont. 390. 

N.J.—^Moss Industries v. Irving Met- 
al Co., 61 A.2d 159, 142 N.J.Fa. 704. 
N.Y.—^Zlnaman v. Stivelman, 286 N. 
T.& 20, 246 App.Dlv. 851, afflrmed 
4 N.B.2d 813, 272 N.T. 680—In re 
Cooke’s Bstate, 264 N.T.S. 836, 147 
Mlsc. 628. 

N.D.—Corpus Juris guoted in Con¬ 
gress Candy Co. v. Farmer, 12 N. 
W.2d 796, 804, 73 N.D. 174, 150 A. 
L.R. 1316. 

Pa.—Corpus Juris guoted in In re 
Gordon, 25 A.2d 304, 305, 344 Pa. 
262—Schwab v. Continental-Hqul- 
table Title & Trust Co., 199 A. 150, 
830 Pa. 640—^Unlon Trust Co. of 
Plttsburgh V. Long, 164 A. 346, 309 
Pa. 470. 

S.C.—Hodges Y. Lake Summit Co., 
152 S.E. 658, 155 S.C. 436. 

Tenn.—flkidmore v. Little, 181 S.W. 

2d 144, 181 Tenn. 280. 

Tex.—Cecll v. Wise, Civ.App., 109 S. 
W.2d 214, error refused—San An¬ 
gelo Hilton Hotel Co. v. B. B. Hali 
Bldg. Corporation, Clv.App., 60 S. 
W.2d 1049. 

Vt.—Dieter v. Scott, 9 A.2d 96, 110 
Vt 376—^Island Pond Nat Bank 
V. Lacrolx, 168 A. 684, 104 Vt 282 
—Jennings v. Gallagher, 162 A. 
802, 103 Vt 169—Lamoille County 
Savings Bank & Trust Co. v. Han- 
son, 108 A. 396, 93 Vt 486. 

49 C.J. p 922 note 65, p 923 note 68. 

24. U.S.—In re Franklln Savings & 
Loan Co., D.C.Tenn., 34 F.Supp. 
685. 

Ariz.—Corpus Juris dted lu Wentz 
V. Pacific States Savings & Loan 
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Co., 83 P.2d 1006, 1007, 52 Ariz. 
508. 

Cal.—^McDonald v. Pacific Nat. Bank 
of San Franclsco, 152 P.2d 360, 66 
Cal. App. 2d 367—Robinson v. 

Raauet, 36 P.2d 821, 1 Cal.App.2d 
533. 

N.D.—Corpus Juris guoted in Con¬ 
gress Candy Co. v Farmer, 12 N. 
W.2d 796, 804, 73 N.D. 174, 160 A, 
L.R. 1316. 

Pa.—Corpus Jttris qnoted in In re 
Gordon, 25 A.2d 304, 306, 844 Pa. 
262. 

49 C.J. P 923 note 66. 

25. C&l;—^Tracy v. Stock Assur. Bu- 
reau, 23 P.2d 41, 132 CalApp. 573. 

N.I>.—Corpus Juris guoted in Con¬ 
gress Candy Co. v. Farmer, 12 N. 
W.2d 796, 804, 73 N.D. 174, 160 A. 
L.R. 1316. 

49 CJ. p 923 note 67. 

26. U.S.—St. Paul FIre & Marine 
Ins. Co. V. Garza County Ware- 
house & Marketing Ass*n, C.C.A. 
Tex., 93 F.2d 590—Oherry v. Insull 
Utility Investments, D.C.Ill., 68 
F.2d 1022, reversed on other 
grounds, C.C.A., Guaranty Trust 
Co, of New York v. Fentress, 61 F. 
2d 329. 

Ala.—^Payne v. Kendall, 129 So. 40, 
221 Ala. 478. 

Pa.—Corpus juris dted in Tloga No. 
2 Bldg. Ass'n v. North Philadel¬ 
phia Trust CO., 189 A. 708, 711, 126 
Pa.Super. 234. 

Tenn.—^Wilson v. Hayes, 193 S.W.2d 
107, 29 Tenn.App. 49. 

49 C.J. p 923 note 69. 

27. N.T.—^Markham v. Jaudon, 41 N. 
T. 235—^Bowman v. HoUman, 20 N. 
T.Sw 416, 22 N.T.Clv.Proc. 378. 

28. N.C.—^Ball-Thrash v. • MeCor- 
mlck, 78 S.E. 303, 162 N.a 471. 
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absolutely vested in the pledgee, but the general 
property stili remains in the pledgor.^-^ 

The loss or destruction of the property without 
fault on the part of the pledgee must be borae by 
the pledgor.®® 

On the death of the pledgor the property remains 
as it was when pledged; it belongs to his estate, 
encumbered, however, with the charge put on it by 
decedent for the pa 3 mient of his debt.3i 

b. Special Property in Pledgee 

Ordinarlly a pledgee of pereenal property does not 
acquire the legal titie thereto but has merely a special 
property or Interest in the tlilng pledged during the con- 
tlnuance of the pledge. 

, Ordinarily a pledgee of personal property does not 
acquire the legal titie thereto,32 but the pledge may 


§ 23 

by its terms vest titie in the pledgee.33 The pledgee 
is presumed to hold the property pledged subject to 
the pledgor^s titie,3^ and, as a general nile, in some 
jurisdictions afiirmed by statute, the pledgee has 
merely a special property or interest in the thing 
pledged during the continuance of the pledge,3 5 
which vests in the pledgee the right to the' property 
as far as is necessary to secure payment of the 
debt,38 jmd which entitles him to the possession and 
control of the property until his dcbt or obligation 
is paid or satisfied, as discusscd infra § 29. In 
other words, the pledgee has a mere possessory right 
to,' or lien ‘on, the property until the object of the 
pledge is accomplishcd,37 unless the lien is waived 
or lost, as considered infra § 27. He acquires no in- 
teresj in the property except as security for his 
debt or obligation,38 and his actual interest is purely 


29. XJ.'S.—OorpTU jQxls dted la 
Henderson v. Henderson, C.C.A. 
Nev., 109 F.2d 863, 866. 

Iijliss,—Hudson v. Belzozil FQulpment 
Co., 33 So.2d 796, 203 Miss. 212. 
Mo.—^Fitzsimmons v. American Un¬ 
ion Life Ins. Co., 133 S.W.2d 680, 
234 Mo.App. 878. 

Nev.—Oorpns Jnxls olted In Tobln v. 
Seaborn, 82 P.2d 746, 747, 68 Nev. 
432. 

N.J.—^Moss Industries v. Irvlng Met- 
al Co., 61 A.2d 169, 142 N.XBq. 
704. 

N.T.—^Flrst Trust & Deposit Co. v. 
Potter, 278 N.T.S. 847, 166 Misc. 
106. 

49 C.J. p 923 note 72. 

30. Ala.—Thomason v. Pili, 30 AJa. 
444. 

31. U.S.—<Jlty Bank Farmers' Trust 
Co. V. Bowers, D.C.N.T., 2 F.Supp. 
883, reversed on other grounds, C. 
C.A, 68 F.2d 909, certiorari denied 
64 S.Ct 778, 292 U.S. 644, 78 L.Bd. 
1496. 

Fla.—Oorpns jnrls qnoted In Hender¬ 
son V. Usher, 170 So. 846, 863, 125 
FTla. 709. 

49 C.J. p 923 note 74. 

Contlnuatlon of pledgee^s lien on 
death of pledgor see infra 9 24. 

32. UjS.—M ount Tivy Wlnery v. 
Lewls, C.C.A.Cal., 134 F.2d 120— 
Goldstein v. Rusch, C.C.A.N.T., 66 
F.2d 10, certiorari denied 53 S.Ct. 
9, 287 U.S. 604, 77 L.Bd. 526. 

Ala.—^May v. Stallings, 16 So.2d 870, 
245 Ala. 292. 

Cal.—^Bank of America Nat, Trust & 
Savlngs Ass’n v. Flgueroa, 22 P.2d 
712, 218 Cal. 281. 

49 C.J. P 923 note 76. 

33. U.S.—Byland v, Miller, P.C.Ky., 
13 iP.Supp. 187. 

Ala.—May V. Stallings, 16 So.2d 870, 
245 Ala,. 292—^Dodson v. Protectlve 
Life Ins. Co., 181 So. 492, 286 Aifi, 
IIL 


N.T.—Alkoff V. Miller, 1 N.Y.S.2d 
163, 166 Misc. 774. 

34- Ala.—^Keeble v. Jones, 66 So. 
384, 187 Ala. 207. 

35. U.S.—Tilles V. Commissloner of 
Znternal Revenuo, C.C.A.8, 113 F.2d 
907, certiorari denied 61 S.Ct. 143, 
311 U.S. 703, 86 L.Eld. 466—Nelson 
V. Commissloner of Internal Bove- 
nue, C.C.A.8, 101 F.2d 668—City 
Bank Farmers» Trust Co. v. Bow¬ 
ers, C.CA..N.Y., 68 F.2d 909, cer¬ 
tiorari denied 64 S.Ct. 778, 292 U. 
S. 644, 78 L.Bd. 1496—Cherry v. 
Insull Utllity Investmonts, D.C. 
111., 68 F.2d 1022, reversed on other 
grounds, C.C.A., Guaranty Trust 
Co. of New York v. Fentress, 61 
F.2d 329. 

Ala—Wood V. Williams, 192 So. 421, 
288 Ala. 680—Dobson v. Protec¬ 
tlve Life Ins. Co., 181 So. 492, 236 
Ala 111—^Payne v. Kendall, 129 So. 
40, 221 Ala. 478. 

Ark.—^Leonard v. Taylor, 89 S.W.2d 
704, 183 Ark. 933. 

Colo.—^Butler v. Gage, 28 P. 462, 14 
Colo. 126. 

Fla—^Pepper v. Beville, 129 So. 334, 
100 Fla 97. 

Ky.—^Mercer Nat. Bank of Harrods- 
burg V. White's Ex’r, 82 S.W.2d 
734, 236 Ky. 128. 

N.J.—Moss Industries v. Irving Met- 
al Co., 61 A.'2d 169, 142 N.J.Bq. 
,704. 

Pa.—In re Gordon, 26 A.2d 804, 844 
Pa 262—'Schwab v. Contirlental- 
Bqultable Titie & Trust Co., 199 
A. 160, 830 Pa. 640—Union Trust 
Co. of Pittsburgh v. Long, 164 A- 
846, 809 Pa 470. 

S.C.—Hodges V, Lake Summit Co., 
162 S.B. 668, 166 S.C. 486. 

Tenn.—Skidmore v. Llttle, 181 S.W. 
2d 144, 181 Tenn. 280—Wllson v. 
Hayes, 198 S.W.2d 107, 29 Tenn. 
App. 49. 

Tex.—San Angelo BCUton Hotel Co. vJ 
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B. B. Hali Bldg. Corporation, Clv. 
App., 60 S.W.2d 1049. 

Vt—Pieter v. Scott, 9 A.2d 95, 110 
Vt. 876—^Island Pond Nat. Bank v. 
Lacroix, 168 A. 684, 104 Vt. 282— 
Jennings v. Gallagher, 162 A. 802, 
103 Vt. 169—^Lamoille Oounty Sav- 
ings Bank & Trust Co. v. Hanson, 
108 A. 396, 93 Vt.,486. 

49 C.J. p 923 note 78, p 924 note 80. 
BaUee for hhre 

Pledgee of dlamond ring as securi¬ 
ty for debt became ballee of ring 
for hlre.—^Hibernia Bank & Trust 
Co. V, Turner, 127 So. 291, 166 Miss. 
842. 

33, U.S.—City Bank Farmers' Trust 
Co. y. Bowers, C.C.A.N,Y., 68 F.2d 
909, certiorari denied 54 S.Ct. 778, 
292 U.S. 644, 78 L.lDd. 1495. 

Fla.—Gables Racing Ass'n v. Persky, 
166 So. 892, 116 Fla. 77—Travors 
V. Stevens, 146 So, 861, 108 Fla 
11 . 

Bank deposit 

Bank book glven as security vest¬ 
ed in the pledgees equitable titie 
not only in the book but also in the 
sum deposlted in the bank to the ex- 
tent of the obligation.—Rlx v. Pool- 
ey, 77 N.F3.2d 233, 322 Mass. 803. 

37. U.S.—Goldstein v. Rusch, C,C.A. 
N.Y., 56 F.2d 10, certiorari denied 
63 S.Ct. 9, 287 U.S. 604, 77 L.Bd. 
626—In re Schilling Press, P.C.N. 
Y., 62 F.Supp. 569, aihrmed, C.C.A., 
Schilling v. Rockmore, 141 F.2d 
648, 162 A.L.R. 1094. 

Ala—^Wood V, Williams, 192 So. 421, 
288 Ala 580. 

Pa—^In re Gordon, 26 A.2d 804, 344 
Pa 262—Schwab v. Continental- 
Baultable Titie & Trust Co., 199 
A. 160, 880 Pa 540. 

Tenn.—Skidmore v. Little, 181 S.W. 

2d 144, 181 Tenn. 280. 

49 C.J. p 924 npt^ 81. 

38. U.S.—Oor^us Juris dted In 
City Bank Farmers' Trust Co. V. 
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contingent in that it depends for effcct on some- 
thing that may or may not occur.^® 

A pledg^ obtained by frmd of the pledgee, al- 
thoTigh tinredeemed by the pledgor, vests no interest 
in the pledgee.^o 

Incidental rights, A pledgee^s special property is 
sttfficieht to enable him to hold the thing pledged as 
against the pledgor, his general creditors,^^ and 
persohs claiming under subsequent assignments from 
the pledgor.^^ - It is also sufficient to entitle him to 
recover possession of the property from a third 
persoh or to maintain trover for the conversion of 
the property, as considered infra §§ 37-40, unless he 
is estopped by his conduct to do soM 

c. Pledge of Ghoae in Aetion 

The pledgor of a chose In aetton retalns the general 
property therein, and the pledgee takee oniy a special In- 
tereet or tltle. 

. The pledgor of a ohose in action such as a bond, 
bili, or note, retains the general property therein,^^ 
and the pledgee takes only a special interest or title 
therein,^® a lien to secure the pa3maent of the Prin¬ 
cipal defit,^*^ of which he cannot be deprived by the 
pledgor, as by a release, without first pa 3 ring the 


debt secured;^® and, where the obligation of a 
third person is given in pledge, the pledgor alone 
cannot make a valid agreement with the obligor 
ohanging the terms of the obligation.^® Whatever 
special interest is necessary is vested in the pledgee 
to enable him to exercise the right guaranteed to 
him by the contract®® or to discharge the obliga¬ 
tion imposed on him.®l By taking the chose as 
collateral security the pledgee undertakes to account 
to the debtor,®® and where, for the purposes of the 
pledge, the legal title to the chose is passed to the 
pledgee, he holds it or the proceeds in trust primar- 
ily for himself and secondarily for the pledgor.®® 

§ 24. Nature and Extent of Lien 

A pledge casts a lien on the property pledged, and the 
nature and extent of the lien are governed by the terme 
of the contract of pledge. 

A pledge casts a lien on the property pledged,®^ 
which is more than a simple lien.®® The nature and 
extent of the lien, in a particular case, are governed 
by the terms of the contract of pledge,®® and, as 
long as the debt remains unpaid, the collateral se¬ 
curity continues to be charged with the lien unless 
changed by subsequent contract or conduct of the 


Bowers. B.C.K.Y., 2 F.Supp. 883, 
885, reversed on other grounds, C. 
C.A., 68 F.2d 909, certiorari denied 
64 S.Ct 778. 292 U.S. 644, 78 L.Bd. 
1495. 

49 C.J. p 924 note 88. 

39. TJ.S.—CorpiLB Juris olted ' In 
City Bank Farmers* Trust Co. v.' 
Bowers, D.C.N.Y., 2 F.Supp. 883, 
885, reversed on other grounds, C. 
C.A., 68 F.2d 909, certiorari denied 
64 e.Ct. 778, 292 U.S. 644, 78 L..Ed. 
1495. 

49 C.J. P 924 note 84. 

40. Me.—Dubie v. Branz, 73 A.2d 

■ 217. 

49 C. J. p 924 note 85. 

41. Neb.—^Robinson v. Balph, lOSTT. 

1044. 74 Neb. 65. 

49 C.J. p 924 note 86. 

42. ■ lowal—Mitchell v. McLeot^iW 
N.W. 349, 127 lowa 738. 

49 C.J. p 924 note 87. 

43. '*Pa.—^Elagle, luc, v. Kunlde, 122 
A. 276, 278 Pa. 190. 

49 C.J. p 924 note 88. 

44. CaL—^Tamato v. Southern CaJl- 
fomia Bank, 149 P. 826, 170 Cal. 
351. 

45. Cal.—Rlssman ▼. ' National 
Thrift Corporation of Ainerica^ 34 
P.2d 230, 139 Cal.App. 447. 

■La.—O tt V. Sanders, App., 147 So. 
701. 

Okl.—Miller v. Horton, 170' P. 509, 
69 Okl. 147, L 1 .R.A.I 9 I 8 C 625. 

49 C.;T. P 924 note 95. 


Attributas of ownershlp 
The payee or owner of a note 
pledged as collateral security has 
the attributes of ownershlp, suhject, 
however, to rights of pledgee, who 
by the transfer becomes the holder 
of pledged note accordlng to the 
terms of contract of pledge.—^Mc- 
Arthur v. Pemiscot County, Mo., 176 
S.W.2d 618. 

48. Ind.—Hammond Pure Ice & Coal 
Co. V. Heitman, 47 N.B.2d 809, 221 
Ind. 352, 145 A.L.B. 997. 

49 C.J. p 924 note 96, 

Blgh.t to set-off 

The pledgee of a negotlable note 
has no such interest therein as entl- 
tles the maker of such note to set ofl 
against it a debt which he holds 
against the pledgee.—Hammond 
Pure Ice & Coal Co. v. Heltmari, su¬ 
pra. 

47. Ind.—Hammond Pure Ice & 
Coal Co. V. Heitman, supra. 

48. Mont—^iTatioual Bank of Be- 
publlc V. American Brewlng Co., 
257 P. 1043, 79 Mont 605. 

49 C.J. p 924 note 97. 

49. N.T.—Sauds v. Gllleran, 144 N. 
T.S. 837, 169 App.Div. 37. 

49 C.J. p 924 note 98. 

50. Nev.—•Winnemucca State Bank, 
etc., Co. V, Corbell, 178 P. 23, 42 
Nev. 378. 

51. Nev.—Wjlnnemucca State Bank,' 
etjC., po. y. Corbeil, supra. 

52. NeV.—^Winnemucca State TteJiir; 

. etc., Co. V. Corbell, supra. 

32 


Liability of pledgee to account for 
income or proflts generally see in¬ 
fra 9 31. 

53. Nev.—^Winnemucca State Bank, 
etc., Co. V. Corbell, supra. 

49 C.J. p 925 note 3. 

Pledge as creatlng trust relation 
^renerally see supra 9 21 . 

54. U.S.—^In re Sandoval, D.C.Puer- 
to Bico, 78 F.Supp. 135. 

Ark.—^Umsted Auto Co. v. Henderson 
AUto Co., 207 S.W. 437, 137 Ark. 
40—^Mattar Bros. v. Wathen, 138 
S.W. 466, 99 Ark. 329. 

65. Mlch.—Austln v. Hayden, 137 
N.W. 317, 171 Mich. 88, 61, Ann. 
Cas.l915B 894. 

49 C.J. p 925 note 6. 

68. U.S.~In re Eakin Lumber Co., 
D.C.W.V^, 39 F.Supp. 787, af- 

flrmed, C.C.A., R. F. C. v. Sun Dlim- 
ber Co., 126 F.2d 731. 

Minn.—^Barnes v. Davls, 128 N.W. 

1118, 113 Minn. 132. 

Property or interest pledged In gen¬ 
era! see supra 9 22. 

Amonnt of orop represented by re- 
ceipts 

Any Ueh on tenant^s crop acQulred 
by landlord by pledge of crop con- 
structively delivered to landlord by 
delivery of receipts given tenant by 
produce exchange for year^a crop 
which tenant had deUvered to , the 
exchsnge waef only for net amounts 
ttey represented.—^Martin v. St 
ilatthews Produce Hxchauge, 96 S. 
W.2d 1119, 266 Ky. 26. 
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parties.®*^ Ordinarily the lien exists for the full 
debt or obligation for which tihe pledge was given.58 
Several pledges. The creditor may hold several 
pledges from the same or different pledgors,®^ and 
is not bound to part with any of the property so held 
until the discharge o£ the whole of the debt or obli- 
gations it has been given to secure.^o 
Date of lien. The pledgee^s lien dates from the 
execution of the contract®! and not from the date 
of a jndgment which he afterward recovers against 

the pledgor.®2 

Death of pledgor. A pledgee*s lien survives the 
death of the pledgor.®* 

§ 25. Priorities 

a. In general 

b. Effect of recording statute 
a. In Qeneral 

As a general ruis a pledges acquires a superior right 


to the property and Its proceeds as against ali persons ex* 
cept those who held prior llens on the property at the 
time the pledge took effect. 

Since the pledgee, by act of the pledgor, acquires 
in addition to his original right against the pledgor 
a right or interest in the thing itself which is the 
subject of pledge, as discussed supra § 23, as a 
general nile he acquires a superior right to the 
property and its proceeds as against ali persons®* 
except those who held prior liens on the property at 
the time the pledge took effect®® and who have not 
agreed to subordinate their liens to that of the 
pledgee.®® Ordinarily a pledgee acquires a right 
superior to any right which can thereafter be given 
by the pledgor;®"^ and, except where the equities 
of the case are sudi as to give a subsequent pur- 
chaser, pledgee, or creditor'a prior, right,®® he is 
entitled to priority to the extent of his lien®® over 
subsequent purchasers*^® or other creditors of the 
pledgor.^ 1 Where a subsequent creditor comes into 
possession of the property with notice of the 


67, Ky .—^Mercer Nat. Bank of Har- 
rodsburg v. WhUe's Bx’r, 82 S,W. 
2d 734. 236 £7. 128. 

sa XT.S.—In re Chlcago & N. W. Ky. 
Co., D.C.I11., 35 F.Supp. 280, af- 
flrmed, C.C.A., 126 F.2d 351, cer¬ 
tiorari denied Chlcago St N. W. E. 
Co. V. Mutual Sav. Bank Group 
Committee, 63 S.Ct 987, 818 U.S. 
793, 87 L.Bd. 1158, rehearlng de¬ 
nied 63 •S.Ct. 1160, 819 U.S. 781, 87 
Ii.Bd. 1726, certiorari denied Sus- 
znan v. Mutual Sav. Bank Group 
Committee, 63 S.Ct. 987, 318 U.S. 
793, 87 L.Ed. 1158, rehearlngr de¬ 
nied 63 S.Ct. 1161, 819 U.S. 781, 87 
L.Ed. 1726, certiorari denied 63 S. 
Ct. 988, 318 U.S. 798, 87 L.Ed. 1158, 
rehearlng denied 63 S.Ct 1161, 819 

U.S. 781, 87 L.Bd. 1726, certiorari 
denied City Bank Farmers Trust 
,Co. V. Life Ins. Group Committee, 
63 S.Ct 988, 318 U.S. 793, 87 L.Ed. 
1158, certiorari denied Irvlng 
Trust Co. V. Mutual Sav. Bank 
Group Committee, 63 S.Ct 989, 318 
U.S. 793, 87 L.Bd. 1158, rehearlng 
denied 63 S.Ct 1161, 319 U.S. 781, 
87 L.Bd. 1726, certiorari denied 
Protectlve Committee for Holders 
of Common Stock v. Mutual Sav. 
Bank Group Committee, 63 S.Ct. 
989, 318 U.S. 793, 87 L.Ed. 1158, 
certiorari denied Protectlve Com¬ 
mittee for Holders of Preferred 
Stock V. Mutual Sav. Bank Group 
Committee, 63 S.Ct 990, 818 U.S. 
798, 87 L.Ed. li68, 

49 C.J. p 925 note 10. 

Bebts or llabllltles secur^d general* 
ly see Infra § 28. 

Past IndebtedneBfl or fature lidvoiLc- 

es 

The lien of a pledge for past In- 
debtedness or future advances' mIs 
72 C.J.S.—« 


measured by extent of advances and 
amoxmt of debt—^Mongoven v. 
Watts, 268 IlLApp. 106. 

69. U.S.—Union Bank v. Lalrd, 
DlstCol., 2 Wheat 890, 4 L.Ed. 
269. 

60. Cal.*—Pacific Acceptance Corp. 

V. Bank of Italy, 209 P. 1024, 59 
CaLApp. 76. 

49 O.J. P 925 note 15. 

61. Ga.—American Nat. Bank v. 
East Atlanta Bank, 95 S.E. 286, 
147 Ga. 750. 

62. Ga.—^American Nat Bank v. 
East Atlanta Bank, supra. 

63. N.T.—^In re Klamle's Estate, 76 
N.T.e.2d 684, 191 Misc. 179. 

Tltle to pledged property on death 
of pledgor see supra § 28 a. 

64. U.S.—^Lewis v, Billard, Ark., 76 
F. 688, 62 C.C.A. 488. 

49 C.J. p 925 note 20. 

65. U.S.—^Reconstructlon Flnance 
Corporation v. Sun Lumber Co., C. 
C.A.W.Va., 126 F.2d 731. 

Ala.—^First Nat Bank v. Murphree, 
118 So. 404, 218 Ala. 221. 

Ky.—Owensboro Savlngs Bank v. At- 
wood, 7 Ky.Op. 440. 

N.J.—^Mill iB^ctors Corporation v. 
ImhofC Berg Sllk Byeing Co., 153 
A. 484, 107 N.J.Law 442. 

49 C.J. p 901 note 20, p 925 note 21. 
Pledge of xnotor vehlole 
La.—^Powell Motor Co. v. A. Chrlstl- 
na & Bros., 8 La.App. 174. 

Pa,—Sunbury Flnance Co. v. Scar- 
borough, 180 A, 107, 119 Pa.Super. 
422—Sunbury Flnance Co. v. Boyd 
Motor Co., 180 A. 103, 119 Pa.Su- 
per. 412. 

66. A^eaonent held estabUshed | 

Lai—^Tallulah , Pro4uctlon Credit I 
Ass*n V. Kra;uss, App., 8 So.2d '446. | 

' ' 33^' 


Roldi&g for pledgee after disoharge 
6f Ueu 

Dyer's notice to ownex^s pledgee 
that dyer would hold goods for 
pledgee was held to be mere substl- 
tutlon of right of posbesslon after 
discharge of dyer^s Uen,—MiU Fac- 
tors Corporation v. Imhoflr B4rg Sllk 
Dyelng Co., 163 A, 484, 107 N.J.Law 
442. 

67. Kan.—Cltisens» Nat Bank v. 
Bank of Commerce, 101 P. 1005, 80 
yjc^n . 206. 

49 C.J. p 926 not^ 22. 

es, Mlch.—^Detrolt Fidellty & Sure- 
ty Co. V. Continental Bank, 286 N. 

W. 268, 268 Mlch. 674. 

Pa.—Hayward v. Wandrle, Com.Pl,, 
21 Erle co. 258, 9 Som.Leg.J. 899. 

49 C.J. p 926 note 23. 

69. Tenn,—<hrlsp v. Mlller, 5 Heisk. 
697. 

Tex.—Clarke v, Dallas First State 
Bank, Clv^App., 160 S.W. 208. 
Extent of lien in general see supra 
5 24. 

70. Tex.—Tyler State Bank & Trust 
Co. V. Monaville Independent 
School Dlst, Clv.App., 226 S^W.2d 
207. 

49 C.J. p 926 note 25. 

71. U.S.—^Irvlng Trust Co, v. Bank 
of America Nat Ass^n, O.C.A.N.T., 
68 F,2d 887, certiorari dex^ed 64 S. 

. Gt 680, 292 U.S, 628, 78 L.E<L 148?' ’ 
—First Nat Bank v. Hali. D-CMe., 
.18 F.Supp. 44, 

Mlss.-^Wood Preservlng Corporation 
V. Coney Grooery^Co., 168 So. Ifigl, 
176 MiS8. 406. . . 

.49'C.J.>'9'26 note 26., '^ 
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pledgee's lien, his rights in the property are sub- 
ordinate to iJiose of the pledgiee,'^^ and the rule 
applies even though tihe pledgee has delivered the 
property to him where the delivery was made under 
order of court for another purpose.^3 An assignee 
of a conditional sales contract from a seller has been 
held estopped to assert his lien as superior to that 
of a subsequent pledgee from the buyer without 
notice, where the buyer had a receipted invoice and 
possession of the property.^^ 

As between successive pledgees without any com- 
munication with each other, the one who lawfuUy 
obtains possession at the time of the pledge, or 
subsequently, is entitled to be preferred;75 and 
therefore a pledgee in possession is entitled to 
priority over subsequent pledgees.^® A subsequent 
pledgee in good faith from the pledgor, and in pos¬ 
session of the property pledged, is entitled to 
priority over a former pledgee of such property^^ 
except that, where the pledgor has wrongfully ob- 
tained possession of the property and delivered it 
to a subsequent pledgee, the prior pledgee has the 
right to require that the second pledgee shall first 
make application on his debt of other property of 
the pledgor in his hands.^* 

As between contractees. As between two creditors 
to whom the debtor has contracted to pledge the 
property, the one in possession will prevaiU^ 

b. Effect of Eecording Statute 

Where a statute requires a contract of pledge to be 
recorded, a recorded contract of pledge Is superior to ali 


antecedent unrecorded clalms or llens and subsequently 
recorded llens or pledges. 

Where a statute requires a contract of pledge 
to be recorded, a recorded contract of pledge is 
superior to ali antecedent unrecorded claims or 
liens^o and subsequently recorded liens or pledges 
and an unrecorded pledge is invalid as against a 
subsequent pledgee, without notice,^2 even though 
the later pledge itself is unrecorded.83 Under a 
statute requiring a conveyance of personal property 
to be recorded, the lien of a pledgee without notice 
is superior to an antecedent unrecorded vendor*s 
lien,^^ and also takes priority over a vendor in an 
unrecorded conditional sale.®® An innocent pledgee 
of false notes issued by the mortgagee after the 
original notes have been transferred by him may 
be entitled to priority in accordance with reco-rding 
statutes where the transferees of the original notes 
have not recorded the transfers to them.*® 

§ 26. Pledgee as Bona Fide Purchaser 

a. In general 

b. As against real own.er of property 

c. Pledge as security for preexisting debt 

d. Pledgee with notice 

a* In General 

Where a pledgee recelves possession of the property 
from the pledgor in good faith, the pledgee Is deemed a 
bona fide purchaser and bis claim takes priority over out- 
standing equities. 

On a question of priority, a pledgee stands on 
the same footing as a purchaser,and is deemed 


Priority over: 

Assignees In general see Assign- 
ments § 92. 

Assignee for the benefit of credl- 
tors see Asslgnments for Benefit 
of Creditors $ 359. 

Attachlng creditor see Attachment 
9 272 b (1). 

Execution creditor see Ezecutions 
S 128 a. 

Claimant under gamishinent see 
Oarnishment 9 183. 

Idortgagees see Chattel Mortgages 
§ 297. 

Purchaser at execution sale see 
Executlons § 291 b. 

72. Ky.—^Liberty Nat. Bank & Truat 

Co. V. Iiouisvllle Trust Co., 176 S. 

W.2d 524, 295 Ky. 825. 

73. Ky.—^Liberty Nat. Bank & Trust 

Co. V. Louisvllle Trust Co., supra. 

74. Pa.—Ceneral Contract Purchase 

Corporation v. Bitomskl, 168 A 

727, 102 Pa.6uper. 266. 

75. FA-^xpns Jnxlfl dted In 

Ambler Nat. Bank y. Maryland 


Credit Pinance Co., 24 A2d 123, 
127, 147 Pa.Super. 496. 

49 C.J. p 926 note 35. 

76. Pa.—Corpus Jozls oited In 

Ambler Nat. Bank v. Maryland 
Credit Pinance Co., 24 A2d 123, 
127, 147 Pa.Super. 496. 

49 C.J. p 926 note 36. 

77. Pa.—^Maryland Casualty Co, v. 
National Bank of Germantown & 
Trust Co., 182 A. 362, 320 Pa. 129 
—Corpus jUrlB cited in Ambler 
Nat. Bank v. Maryland Credit Pi- 
nance Co., 24 A2d 123, 127, 147 
Pa.Super. 496—^Hudson Manure Co. 
V. Evans, Com.Pl., 8 Chester Co. 
238. 

49 C.J. p 926 note 87. 

78. N.T.-^Hazard v. Piske, 83 N.T. 
287. 

79. Ala.—Nobles v. Chrlstian, etc., 
Grocery Co., 20 So. 961, 113 Ala. 
220 . 

80. La.—^Maxwell-Terger Co. v. Ro- 
gan, 61 So. 48, 125 La. 1—Hardec, 
etc., Co. V. Kelly, 8 La.App. 502. 

81. La.—Maxwell-Terger Co. v. Ro- 

OA 


gan, 51 So: 48, 125 La. 1—Hardee, 
etc., Co. V. Kelly, 8 La.App. 602. 

82. Cal.—Security Mortg. Co. v. 
I>elfs, 191 P. 68, 47 Cal.App. 699. 

49 C.J. p 927 note 49. 

Record or reglstratlon of pledge gen- 
erally see supra S 18. 

83. Cal.—Security Mortg. Co. v. 
Belfs, supra. 

49 C.J. p 927 note 60. 

84. Ky.—Jewell v. Cecil, 198 S.W. 
199, 177 Ky. 822. 

Word '^urohaser,” as used In stat¬ 
ute Includes pledgee.—^Parmers & 
Merchants State Bank of Wisconsin 
Delis V. Schulenberg, 276 N.W. 333, 
226 Wis. 278. 

85. Ala.—Starr Piano Co. v. Baker, 
62 So. 549, 8 Ala.App. 449. 

49 C.J. p 927 note 44. 

86. Md.—^Prederick County Nat. 
Bank of Prederick v. Brovm, 137 
A 351, 152 Md. 609. 

87. Vt.— Corpus Juris oited in 
Island Pond Nat. Bank v. Lacrolx, 
158 A 684, 692, 104 Yt 282. 

49 C.J. p 927 note 52. , . 
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to be a holder for value to the extent of his lien,*^ 
but his lien must rest on the faith of the collateral 
pledged.89 Since his interest in the property 
pledged is a legal interest sufficient to invoke the 
rule protecting bona fide purchasers,®*^ where he 
receives possession of the property from the pledgor 
in good faith,91 that is, where there is an absence 
not only of participation in the pledgor^s fraud, but 
of knowledge or notice of the fraud or of facts 
and circumstances calculated to put an ordinarily 
prudent business man on inquiry to ascertain the 
truth,9^ the pledgee is deemed a bona fide purchaser 
and his claim takes priority over outstanding equi- 
ties,99 such as a prior unrecorded mortgage^^ or 
lien.95 A pledgee without notice also will prevail 
over the right of an unpaid sellcr who has parted 
with possession of the property,96 even though the 
terms of the sale were cash,97 or over a vendor who, 
because of the fraud of the vendee or for other 
reasons, has a right to rescind the sale.98 

Usury in the transaction for which a pledge is 
given does not affect the right of the pledgee, as a 
holder in due course, to recover on the collateral 
security.9® 


b. As against Beal Owner of Property 

In the absence of some element of estoppei, a pledgee 
of ppopopty from one who has no titie or authopity to 
pledge It, even though he acts In good faithj acquires no 
tItIe as against the real owner. 

In the absence of some element of estoppei, a 
pledgee of property from one who has no titie or 
authority to pledge it, even though he acts in good 
faith, acquires no titie as against the real owner 
and the mere possession of property, as for the pur- 
poses of safe-keeping or sale, without other evidence 
of ownership, or authority from the true owner to 
pledge, will not give the pledgee of such person in 
possession a lien against the true owner,^ especially 
where the pledge is made by the pledgor for the 
fraudulent purpose of converting the procecds to 
his own use,9 since, as discussed supra '§ 8, a 
pledgor ordinarily may lawfully pledge only such 
right or interest as he owns in the property pledged. 

Estoppei of owner. It is well settled that, where 
the real owner permits the, pledgor to have posses¬ 
sion of his property under apparent ownership or 
authority to pledge, he is estopped to assert his 
titie as against a pledgee, to the extent that the 


88. Ky.—^Erlanger Oltizens Bank v. 
WlUlams, 151 S.W.2d 381, 286 Ky. 
492—^Kavlnedus v. Magrlia. 94 S.W. 
2d 676, 264 Ky. 276. 

Pa.—^Land Titie Bank & Trust Co. v. 

Schenck, 6 A.2d 878, 836 Pa. 419. 

Yt.—Oorpns Jnrls cited in Island 
Pond Nat. Bank v. Lacrolx, 158 A. 
684, 692^ 104 Vt 282. 

49 C.J. p 927 note 53. 

89. Tez.—^Huntlngton Beach First 
Nat. Bank v. Yan Hom, Civ.App., 

2 S.y^.2d 333. 

9a Ky.—^Kavlnedus v. Maglla, 94 S. 

W.2d 676, 264 Ky. 276. 

Yt—Corpns jnrls olted in Island 
Pond Nat. Bank v. Lacrolx, 168 A. 
684, 692, 104 Vt 282. 

49 O.L p 927 note 55. 

91. Ky.—^Kavinedus v. Magrlia, 94 S. 

W.2d 676, 264 Ky. 276. 

Pa.—^Land Titie Bank & Trust Co. v. 
Schenck, 6 A.2d 878, 335 Pa. 419— 
Maryland Casualty Co. v. National 
Bank of Germantown & Trust Co,, 
182 A. 362, 320 Pa. 129. 

Yt.—Corpus Jnris dted in Island 
Pond Nat. Bank v. Lacrolx, 168 A. 
684. 692, 104 Vt 282. 

49 C.J. P 927 no-te 56. 

Vecesslty of possession 
In order to Invoke rule protectlngr 
bona fide purchasers, pledgree xnust 
have possession of thlng pledgred, 
since rule assumes that pledgee has 
possession.—^Island Pond Nat Bank 
V. Lacrolx, 168 A. 684, 104 Vt 282. 

I 

98. Yt—Oozpns jnrls dted in j 


Island Pond Nat. Bank v. Lacrolx, 
168 A. 684, 692, 104 Yt 282. 

49 C.J. P 027 note 67. 

93. Ky.—^^vlnedus v. Maglla, 94 S. 
W.2d 676, 264 Ky. 276. 

Yt.—Corpus d^ls dted In Island 
Pond Nat. Bank v. Lacrolx, 168 A. 
684, 692, 104 Vt 282. 

49 C. j. p 927 note 68. 

94. Okl.—Phillips v. Klght, 280 P. 
439, 138 Okl. 98. 

49 C.jr. P 928 note 69. 

95. Pa.—^Maryland Casualty Co. v. 
National Bank of Germantown Sc 
Trust Co., 182 A. 362, 320 Pa. 129. 

Tenn.—^Ingles Land Co. v. Knoxvllle 
Pire Ins. Co., Ch.A., 63 S.W. 1111. 

96. La.—^Plerson v. Carmouche, 84 
So. 59, 146 La. 798. 

49 C.J. p 928 note 61. 

97. IU.—Michlgan Cent, R. Co. v. 
Phillips, 60 111. 190. 

98. 111.—Ohlo, etc., R. Co. V. Kerr, 
49 111.. 468—Williams v. Birch, 19 
N.T.Super. 299, afilrmed 36 N.T. 
319, 2 Transcr.A. 133. 

99. Ala.—Weayer v. Henderson, 91 
So. 313, 206 Ala. 629. 

49 C.J. p 928 note 64. 

1. Mo.—^National Match Co. v. Bm- 
pire Storage & Ice Co., 68 SW.2d 
797, 227 MoA.pp. 1116, certiorari 
denled Bmpire Storage & Ice Co. ,v. 
National Match Co., 54 S.Ct. 88, 
290 U.S. 668,. 78 L.Bd. 677. 

N.T.—Thompson v. Goldstone, 167 N. 

T.S. 621, 171 App.Dlv. 666. 

49 C.J. p 928 note 66. 
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Paliure to secure oertldoate of titie 
Finance company, flnanclng orlgi- 
nal transaction between manufactur- 
er and dealer, was not estopped to 
assert titie to motor vohlcle as 
against lender of money to dealer 
under securlty of lease agreement 
coverlng motor vehlcle because It 
dld not socure certlflcate of titie 
from state hlghway department, 
since certlAoate is required only of 
one who clalms to have obtalned 
ownership from dealer.—Sunbury 
Finance Co. v. Boyd Motor Co., 180 
A. 103, 119 Pa.Sup6r. 412. 

2, N.H.—^New Hampshlre Sav. Bank 
V. National Rockland Bank, 41 A. 
2d 760, 98 N.H. 326. 

49 C.Jr. p 928 note 67. 
possessloii. as mere oustodlan 

Pledge of property by broker, re- 
celvlng It as mere custodlan from 
wholesaler under wrltton memoran¬ 
dum glvlng hlm no titie there to or 
authority to transfer titie to pur¬ 
chaser, affiorded broker's pledgee no 
protectlon under statute prohiblting 
one allowing another to assume ap¬ 
parent ownership of former's prop¬ 
erty for purpose of transferrlng, It 
from setting up titie thereto to de- 
feat pledge thereof by apparent 
owner to one recelvlng It In good 
faith for value, pledgee belng. bno- 
ker's successor In Interest.—Callfor- 
nla Jewelry Co* v. Provident Loan 
Ass^n, 45 P.2d 271, 6 C^.App.2d 606. 

3. Colo.—Newton v. Cardwell Blue 
Prlnt, etc., Co., 92 P. 914, 41 Colo. 
492—Gkittlleb v. Hartman, 8 'Cokx 
68 . 
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latter has, •vyithout notice of' thci rcal owner, taken 
the property in pledge on the faith of the pledgor*s 
being the owner of, or having authority to pledge, 
it.^ However, it has been held that, in such a 
case, if the pledgee holds other property of the 
pledgor, the owner of the property wrongfully 
pledged is entitied to have the pledgee first apply 
such other propehy to the debt® 

c. Pledge as Security for Freezisting Debt 

The authoritles differ as to whether a pledgee v^o 
recelves property In good faith as security for a preSxIst- 
Ing debt Is a bona flde purchaser or holder for value. 

A pledgee who receives property in good faith as 
security for. a preexisting debt has been held to be 
a bona fide purchaser or holder for value,® even 
though there is no other consideration for the 
pledge*^ or the pledgor^s title to the property is 
voidable at the option of a third person.® However, 
it has also been held that in order to constitute 
the pledgee a holder for value it is not suflGicient 
that he receive the property as security for a 
preexisting debt,® but that 'he must part with some- 
thing of value, or grant the debtor some indulgence, 
on the faith of the pledge.^® Under this rule, where 
goods fraudulently obtained by the pledgor are 
pledged in good faith for a present advance and an 
antecedent debt owing to the pledgee, the pledgee 
may not be considered a bona fide transferee or 


pledgee of the goods in respect of the antecedent 
debt so as to enable him to hold the goods 'against 
the original vendor as security for such debt.ii 

As against subsequent credUors. The lien of a 
pledgee for a pre&cisting debt has priority as against 
subsequent attaching creditors of the pledgor.^® 

d. Pledgee with Notice 

A pledgee who has elther actual or constructive notice 
of outstanding rights or equities affecting the pledged 
property before he dellvers up anythtng of value In con¬ 
sideration for the pledge, or In any way carries out the 
agreement, is not a bona flde holder of the property. 

A pledgee who has either actual or constructive 
notice of outstanding rights or equities affecting the 
pledged property before he delivers up anything 
of value in consideration for the pledge, or in any 
way carries out the agreement,* is not a bona fide 
holder of the property,and therefore takes the 
property subject to ali outstanding rights of other 
persons against the pledgor of which he has no¬ 
tice,such as the rights of the real owner of the 
property.!® As to what does or does not constitute 
notice, aside from actual notice,!® and constructive 
notice of public recorda,!*^ it is sufficient that the 
pledgee has knowledge of such facts as would put 
a reasonably prudent business man on inquiry that 
would lead to actual notice,!® and, where the cir- 
cumstances are such as to justify the conclusion that 
the failure to make inquiry arose from a suspicion 


4 . CaL—Salomon v. SSlIis, 94 P.2d 
393, 34 Cal-A.pp.2d 672. . 

Del.—B. I. Du Pont de Nemours & 
Co. T. LAird, 8 A-2d 162. 24 Del. 
Ch. 152, modlfied on other grounds 
9 A.2d 76, 24 DeLCh. 250. 

Ga.—Savannah Tmst Co. t. National 
Bank of Savannah, 86 SJB3. 49, 16 
GcuApp; 706. 

•N.H.—New Hampshlre Sav. Bank v. 
National Rockland Bank, 41 A.2d 
760, 93 N.H. 826. 

49 C.J. p 928 note 69. 

Beamm for zule 

Where one of two innocent persons 
must sulfer by the act of a third, 
he by whose neg-lig-ence It happened 
must be the sulferer.—^Barthelmess 
V. Cavaller, 38 P.2d 484, 2 Cal-App. 
2d 477. 

’6. N.Y.—Le Marehant v. Hoore, 44 
N.E. 770, 160 N.Y. 209. 

49 C.J. p 929 note 70. 

CaL—Smltton v. McCullough, 189 
P. 686, 182 Cah 530. 

49 C J. P 929 note 72. 

Preexisting debt as consideration for 
pledge generally see supra { 13. 

S.C.—Charleston Bank r. Prost, 
45 S.CX. 667. 

8 . Colo.—Hiaraszthy v. Shandel, 27 
P. 876, 1 Oolo-App. 137. 


9. TT.S.—Corpus Jtirls oited In FUI- 
powlcz V. Rothensles, D.C.Pa., 43 
F.Supp. 619, 624. 

lowa.—^^tna Life Ins. Co. of Hart¬ 
ford, Conn., V. Morlan, 264 N.W. 
68, 221 lowa 110. 

Mont—^Rasmussen v. O. B, Lee & 
Co., 66 P.2d 119, 104 Mont 278— 
Foster v. Winstanley, 102 P. 674, 
39 Mont 814. 

Vt—Central Termont Public Service 
Corporation v. Bitapence, 34 A.2d 
184, 113 Vt 284, 

49 C,J. p 929 note 75. 

10. Vt—Central Vermont Public 
Service Corporation v. Bltapence, 
supra. 

49 •C.J. p 929 note 76. 

11. N.Y.—Adams v. Bowerman, 16 

* N.B. 874, 109 N.Y. 23. 

12. Ky.—Greenbaum v. Bumes, 18 
KyXaw 267. 

Mo.—^Davis v. Carson, 69 Mo. 669. 

13. Mo.—Corpus Toris oited In Mur- 
ry V. Central Bank, 40 S.W.2d 721, 
723, 226 Mo.App. 400. 

Va.—Corpus Juris oited In Basley 
V. First Nat Bank of Lynchburg, 
200 S.B. 603, 606, 172 Va. 941 

49 CJr. p 929 note 79. 

14. Wash,—WUlett v. Central YaM- 
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ma Ranches Co., 219 P. M 126 
Wash. 587. 

49 CJ. P 930 note 80. 

15. Va.—Corpus Juris oited In Bks- 
ley V. First Nat Bank of Lynch- 
burg, 200 S.B. 603, 606, 172 Va. 
94. 

49 C.J. p 980 note 9l. 

16. Mass.—Kellogg t. Tompson, 6 
N.B. 860, 142 Mass. 76. 

17. U.S.—^In re Bakln Lumber Co., 
DJ3.W.Va., 84 F.Supp. 460. 

Mass.—Strong v. Jackson, 128 Mass. 
60, 25 Am.R. 19. 

18. Ga.—Groover v. Savannah Bank 
& Trust Co., 198 S.B. 217, 186 Ga. 
476, mandate conformed to 198 S. 
B. 228, 68 Ga.App. 251. 

Md.—^People's Banking Co. of 
Smltbsburg v. Fidellty & Deposlt 
Co. of i&^aryland, 179 A, 544, 166 
Md. 657, dlssentlng opinion 171 A. 
845, 165 Md. 657. 

49 CJ. P 930 note 84. 

NotiLoe held InsnAdent 
Axk.—^Rose v. Spear, 68 S.W.2d 684, 
187 Ark 168. 

Pa.—Maryland Casualty Co. v. Na¬ 
tional 'BAnk of Germantown & 
Tnist C6., 182 A. 362, 820 Pa. 129. 
49 OJ. p 930 npte 34 CbJ. 
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that inquiry would disclose a vice or defect in title, 
the pledgee is charged with notice o£ the defect.^^ 
The pledgee is put on inquiry and takes with con¬ 
structive notice of the terms of the trust, where the 
property is pledged by one known to the pledgee to 
hold in a fiduciary capacity,20 such as an agent ,21 
guardian,22 or a trustee.^s However knowledge 
that the pledgor obtained the subject of the pledge 
for an inadequate consideration is not alone suffi¬ 
cient to charge the pledgee with notice of defective 
title.2^ Also, the fact that the loan for which the 
pledge is given is at a usurious rate of interest is 
not sufficient in itself to put the pledgee on inquiry 
of outstanding rights in others.26 

§ 27. Waiver or Loss of Lrien 

a. Express waiver 

b. Implied waiver in general 

c. Extension of time for payment of 

debt 

d. Resort to other remedy 

e. Loss of possession 

f. Delivery to pledgor for special pur- 

pose 

a. Express Waiver 

The lien of a pledgee may be released by his exprest 
agreement to that effect; but where the agreement has 
been procured by fraud he may reassert his claim to the 
property against anyone privy to the fraud. 

The lien of a pledgee may be released by his ex- 
press agreement to that effect,26 such as by agreeing 
that the pledged property may be attached at the 
suit of a third person^^ or by voluntarily surrender- 
ing the pledge with intent to abandon the lien.23 
Such a release may be made by a pledgee without 


the consent of the other creditors of the pledgor, 
and without thereby losing his right to resort, as 
creditor, against the debt6r’s property.29 A pledgee, 
however, is relieved from such an agreement where, 
while the agreement is yet executory, the considera¬ 
tion therefor fails;^® and where the agreement has 
been procured by fraud the pledgee may reassert 
his claim to the property against anyone privy to 
the fraud.®! 

h. Implied Waiver in General 

The lien of a pledgee may be walved or lost by any 
conduct on his part which Is Inconsistent with a claim of 
the lien. 

The lien of a pledgee may be impliedly waived or 
lost by any conduct on his part which is inconsistent 
with a claim of the lien,®® such as by a confusion 
by him of claims secured by the pledge with others 
unsecured, so that it is impossible to teli the amount 
for which he has a lien,®® by any act short of a 
voluntary release of the pledge by which he ac¬ 
quiesces in the acquirement by third persons of an 
interest in the property®^ or by which he disregards 
his rights under the pledge and intentionally secks 
to obtain a lien on the property by other means for 
himself®5 or his assignee.®® Moreover, a refusal by 
the pledgee of a tender of the amount due on the 
obligation the pledge is given to secure may also 
extinguish the lien,®*^ provided the tender is made 
in good faith and the refusal thereof is without 
just or reasonable cause,®® 

A waiver or loss of the pledge lien will not be 
implied from any act or conduct on the part of the 
pledgee which is not inconsistent with the claiming 
of the lien,®® such as by his unsuccessfully eontend- 


Id. US.—Fldelity Kat Bank & 
Trust Co. of Kansas City v. South¬ 
ern United Ice Co., C.C.A.M 0 ., 78 
fF.2d 438. 

Tenn.—^Nickey Bros. v. Lonsdale 
Mfgr. Co., 257 fi.W. 408, 149 Tenn. 
1, 31 A.L.B. 1888. 

20 . La.—Calhoun v. Davld Burk Co., 
App., 153 So. 568. 

49 C.J. p 930 note 85. 

21 . Tex.—'Fldellty Trust Co. v. 
Fowler, Civ.App., 217 S.W. 963. 

49 C.J. p 930 note 86 . 

22 . ni.—^McConnell v. Hodson, 7 111. 
640. 

23. N.T.—Paterson First Nat. Bank 

V. National Broadway Bank, 61 
N.B. 398, 166 N.T. 469. 42 L,.R.A. 
139. , 

49 C.J. p 980 note 89. 

24. Mass.—^Brlgrgrs v. Rice, 180 Mass. 
60. 

49 C.J. p 980 note 90. 

2 & Tenn.^Meznphls Bethel v. Con¬ 


tinental Nat Bank, 46 S.W. 1072, 
101 Tenn. 180. 

Va.—^Fischer v. Lee, 86 S.B. 441, 98 
Va. 169. 

23. 111.—Corning v. Bridgewater 
Cas Co., 100 HLApp. 221. 

Pa.—^In re Dyotts, 2 Watts A S. 468. 

Discharge of lien by payment see in¬ 
fra 9 46. 

27. Tenn.—^Arendale v. Morgan, 6 
Sneed 708. 

2a Tenn.—Arendale v. Morgan, su¬ 
pra. 

Surrender of possession as loss of 
lien generally see infra subdivir 
slon e of this secflon. 

29. Pa.—^In re Byotts, 2 Watts A 
. S. 468. 

30. Ark,—Taylor v. Judsonia Mer- 
cantUe Oo., 19 S.W. 106S, 56 Ark. 
461. 

49 C.J. p 931 note 97. 

31. U.S.—Baston v. Hodges, ’C.C. 

Wls., 18 F. 677. , 
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32. U.S.—^Detroit Trust Co. v. First 
Nat Bank-Detrolt. U.aMlch., 7 
F.Supp. 117. 

49 C.J. p 931 note 99. 

33. 111,—Union Trust Co. v. Trum- 
bull, 27 N.B. 24, 187 111. 146. 

34. N.T.—McDonald v. Grant, 84 
N.T.S. 988, 69 N.T.St 48. 

49 C.J. p 931 note 2 . 

35. Wash.—^Bverett First Nat Bank 

V. Neilsen, 169 P. 118, 92 Wash. 
84. 

49 C.J. p 981 note 8 . 

36. Mass.—Whltaker v. Sumner, 20 
Plck. 899. 

37. Cal.—Latta v. Tutton, 64 P. 844, 
122 Cal. 279, 68 Am.S.R. 80. 

49 C.J. p 931 nots 6 . 

38. Tex.—Malone v. Wrlght, 86 8. 

W. 420, 90 Tex 60. 

39. La.—Dickson loe Cream Co. r. 

, Bhight, 149 So; 489, 177 La. 786.: 
49 CJ. p 981 note 7. . : . . / . i.i 
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ing that the equity of redemption has been ex- 
tinguished^o or by ihis releasing a lien on other 
property,^! or by his making use of other security 
toward the payment of his debt^^ except where the 
debt is thereby dischargecL^® 

There is, furthermore, no waiver or release of the 
lien by a modification of the pledge contract which 
does not destroy it or render its performance im- 
possible,^^ by the pledgee’s consent that a certain 
portion of the proceeds of the pledged property be 
applied to a purpose other than to the pajrment of 
the debt awing to him by the pledgor,^® \yy a failure 
to present the principal obligation for payment with- 
in a reasonable time,^® by the pledgee*s acceptance 
of the pledgor^s assignment or surrender of the 
property for the benefit of creditors,^'^ by his release 
of the Principal obligation, where his rights to the 
pledged property are expressly reserved,^* or by the 
fact that the pledgor has become insolvent and the 
pledgee has filed claim for the full amount of the 
debt^a 

Conversion. A conversion of the pledged prop¬ 
erty by the pledgee releases his lien^o unless the 
pledgor waives the tort by electing to treat the con¬ 
version as authori2ed.51 

c. ExtenMon of Time for Paymezit of Debt 

Whlle a pledgee’8 Ilen on collateraf may not be re- 
leased by an extenslon of time for the payment of the 
original debt, an extenslon of time may reiease coliateral 
of a third person. 

While a pledgee^s lien on coliateral may not be 


released by an extension of time for the payment 
of the original debt,®^ such as by the giving of a 
renewal note for the one secured by the pledge, as 
discussed infra § 28, an extension of time for the 
payment of the principal obligation may release 
coliateral of a third person pledged to secure the 
debt, if the extension is made without his notice and 
consent, 53 unless the pledgee had no notice that the 
coliateral did not belong to the borrower.54 

d. Besort to Other Eeiuedy 

Various remedies resorted to by the pledgee to en- 
force the originai obligation owing to him by the pledgor 
have been held not to constitute a waiver by the pledgee 
of his Ilen on the pledged property. 

The lien of a pledge is not waived by a suit on the 
original debt or obligation by the pledgee against 
the pledgor,® 5 or, as discussed infra § 28, by a 
change of the evidence of the debt from a simple 
contract to a judgment. A pledgee's lien on the 
pledged property also is not waived by the pledgee^s 
attempting to file his claim with the pledgor’s as- 
signee in bankruptcy,®® nor is it waived by an in- 
valid private sale of the pledged property.®^ Al- 
though the arrest or imprisonment of the debtor un¬ 
der an exeeution for the debt has been held not to 
waive the pledgee^s lien,®® such imprisonment has 
been held to suspend the pledgee^s right to enforce 
the pledge, since the imprisonment is a satisfaction 
of the judgment while it lasts.®® 

Aftachment or exeeution. While it has been held 
that a pledgee's lien is not waived by an attach- 


JJtboiigli pledffss kxLOWB of as- 
sl^unent, an asslgrnznent by ibe 
pled^for of his intereat In the 
pledsed property to a third person 
does not, without the pledgree's con¬ 
sent, release the latter's lien on the 
property.—Horton v, McOafferty, 84 
P. 733, 42 Waah. 221. 

40. Neb.—Wilklns v. Reddinff, 97 N. 
W. 238, 70 Neb. 182. 

41 . ifo.—Wo!!! V. Famous Mut. Sav. 
Fund, etc., Assoc., 67 Mo.App. 678. 

49 dJ. p 931 note 9. 

42 . Ky.—•Weiscopt v. Newman, 66 
aW. 808, 24 Ky.Iiaw 36. 

49 C.J. p 932 note 10. 

43. Ga.—Ober, etc., Co. v. Drane, 
32 SJB. 371, 106 Ga. 406. 

49 G.J. p 932 note 11. 

Dischar^e of lien by payment gren- 
erally s§e infra S 46. 

44i Ala.—Ming-e v. Clarie, 69 So. 
421, 193 Ala. 447. 

45. Ija.-«Dickson Ice Creazn Co. v. 

Knlght, 149 So. 439, 177 La. 736. 
ApplieatioiL to another loan 

Pledgee of rent notes did not sur- 
render pledge when he consented 
that certain portion of payments 


should be applied otherwise than to 
payment of indebtedness to him 
where he consented that portion of 
monthly payments sbould be paid 
to lender, to facilitate loan transac- 
tion, and lender subseguently took 
over leased premises in satisfaction 
of debt, so that pledgee properly re- 
tained remaining unpaid rent notes 
in pledge to secure pledgor^s indebt¬ 
edness.—^Dickson Ice Cream Co. v. 
Rnight, supra. 

46. N.T.—^Reynolds v. Doyle, 211 
N.T,S. 609, 126 Misc. 778. 

47. La.—^Blouin v. Btoxt, 30 La.Ann. 
714. 

48. Mass.—^Beacon Trust Co. v. 
Robblns, 63 N.R. 868, 173 Mass. 
261. 

49. U.S.—Carey v. McMillan, C.C.A. 
lowa, 289 F. 380. 

60. II.S.—Union Paa R Co. v. 
Schiff, C.C.N.T., 78 P. 216, af- 
flrmed 86 F. 1023, 30 C.C.A. 603. 
Cal.—^Blxby v. Crafts, 53 P. 404, 6 
Cal.Unrep.Cas. 12. 

Conversion of pledged property In 
general see infra S§ 35-38. 

51. Cal.—Bixby v. Crafts, supra. 
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52. Neb.—Omaha First Nat. Bank 
V. (Goodman, 79 N.W. 1062, 63 Neb. 
701. 

49 C.J. p 932 note 21. 

53, Ind.—Owen County State Bank 
V. Guard, 26 N.£:.2d 395, 217 Ind. 
76. 

Miss.—Corpus Juris olted In Heder^ 
man v. Coz, 193 So. 19, 188 Miss. 
21 . 

49 C.J. p 932 note 23. 

64. Ind.—^Eberhart v. Eyre-Shoe- 
maker, Inc., 184 N.B. 227, 78 Ind. 
App. 668. 

65. lowa.—^McLaughlin-Gormley-King 
Co. V. Hauser, 191 N.W. 880, 196 
lowa 224. 

49 C.J. p 932 note 26. 

66. Cal.—^Perry v. Parrott, 67 P. 
144, 136 Cal. 238. 

67. Cal.—^Brittan v. Oakland Sav. 
Bank, 57 P. 84, 124 Cal. 282, 71 
Am.S.R. 58. 

58. Me.—iSmith v. Strout, 63 Me. 
206. 

N.H.—^Morse v. Woods, 5 N.H. 297. 
69. N.T.—Wakemau v. Lyons, 9 
Wend. 241—Sunderland v. Loder, 
6 TVend. 68. . . 
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ment or execution levied on the property pledged 
at the instance of the pledgee for the purpose of 
enforcing his lien,®® it has also been held that such 
procedure on the part of the pledgee may constitute 
a waiver or abandonment of his lien,®^ and estop 
him to assert any lien other than the lien of the 
attachment®^ unless such attachment is made by the 
pledgee to prevent his being fraudulently deprived 
of his lien by the pledgor.®® A pledgee does not 
waive his lien on the pledged property by attaching 
other property of the pledgor in an action ag^inst 
him for debt,®^ nor does a pledgee’s issuance of a 
landlord's warrant to seize property in his posses- 
sion as a pledge constitute a waiver of his lien as 
pledgee.®® 

e* Loss of Fossession 

The lien of a pledgee may be walved or lost by hle 
abandonment of the pledged property or by hia voluntary 
and unconditional aurrender or reifnquiahment of poasea- 
alon of the property. 

Since, as discussed supra §§ 19, 20, the lien of a 
pledgee is dependent on his possession of the pledged 
property, the lien may be waived or lost by his 
abandonment of the property,®® or by his voluntary 
and tmconcHtional surrender or relinquishment of 
possession of the property®^ to a person claiming 
possession thereof,®® or by his voluntary relinquish¬ 


ment of its possession to the pledgor,®® cven though 
such relinquishment is under restrictions as to the 
use of the property by the pledgor,'^® or under an 
agreement that the articles relinquished are to re- 
main the pledgee's property.'^! Moreover, this rule 
has been held to apply even where the voluntary 
surrender of possession by the pledgee is induced 
by a misconception of his rights, for want of correct 
information.72 So the lien of a pledgee may be 
waived by a surrender of possession of the property 
to another creditor of the pledgor*^® or to a pur- 
chaser from him*^^, unless such surrender is made 
under an agreement for the retention of the 
pledgee's lien.^® . , 

A pledgee, ‘ on the other hand, may not lose his 
rights in the pledged property where he consents 
that, for a limited time or for a specific purpose, 
the property be placed in the hands of another per- 
son.*^® So, it has been held that a pledgee does not, 
as against the pledgor, lose possession of the prop¬ 
erty by making a subpledge of it,"^7 and that hc does 
not lose his lien by hiring or lending the property to 
persons other than the pledgor.^® Also, a pledgce^s 
delivery of possession of the pledged property to the 
wife of the pledgor as the agent of the pledgee has 
been held not to defeat his lien because of the status 
of husband and wife,*^® even though the property is 


60. TCj .—Guenther v. Cary, 84 e.W. 
232, 17 Ky.Law 1262. 

49 C.J. p 932 note 30. 

61. Mass.—^Perlvollotls v. Bhreleth, 
146 N.R 724, 251 MaSs. 444, 446. 

49 'O.X P 982 note 31. 

62. Pa.—^SSasrle, Inc. y, Elunlde, 122 
A. 276, 278 Pa. 190. 

63. TJ.S.—MarshaU y. Otto, C.C.NeY., 
59 F. 249. 

49 p 932 note 83. 

64. lowa.—McLaugblln-Gormley-Klng 
Co. V. Hauser, 191 N.W. 880, 196 
lowa 284. 

05. Pa.—^Eagle, Inc. y. Kunkle, 122 
A. 276, 278 Pa. 190. 

66. N.T.—Black y. Bogert, 66 N.T. 
601. 

67. U.S.—^Manufacturers Acceptance 
Corporation y. Hale, C.aA.Tenn., 
•66 P.2d 76. 

Hlnn.—Goembel y. Heesch, 4 N.W. 
2d 104, 212 Minn. 424—Combs y. 
Tuchelt, 24 Minn. 423. 

KD.—Congress Candy Co. v. Pama- 
er, 12 N‘.W.2d 796, 73 N.D. 174, 150 
A.LI.R. 1316. 

Tex.—Central Nat. Bank y. Lw.thp.m 
& Co., CIvAlPP., 22 S.W.2d 765, er¬ 
ror refused. 

Vt.—^Vermont Hvaporator Co. y. 
Taft,,,181 A. 100, 107 Vt 400. 

68. Okl.—City Nat. Bank v. Lewls, 
176 P. 237, 73 Okl..,829. 


69. XT.S.—^Manufacturers Acceptance 
Corporation y. Hale, O.C,A.Tenn., 
65 F.2d 76. 

Ky.—Corpus Jtufis dted In Liberty 
Nat. Bank & Trust Co. y. Louls- 
vlUe Trust Co., 175 S.W.2d 524, 
527, 295 Ky. 825. 

La.—-Wells V. Dean, 29 So.2d 690, 211 
La. 132. 

N.T.—^MeCoy v. American Express 
Co., 171 N.B. 749, 263 N.T. 477, re- 
argrument denied 178 N.E. 861, 254 
N.T. 560. 

Or.—^Buckman y. Hili Military Acad- 
emy, 189 P.2d 576, 182 Or. 621. 

Vt—Jennings v. Gallagher, 152 A. 

802, 103 Yt 169. 

49 C.J. p 983 note 41. 

Xn absence of frand or spedal 
ballment, voluntary and uncondi- 
tional surrender of pledged property 
by pledgee to pledgor, waives pledge. 
—^Kellogg-Mackay Co. v. 0*Neal, 177 
N.E. 778, 39 Ohio App. 872. 

DepoBlt In name of pledgor 
P16dgee’s deposit of pledged bonds 
witb bank in name of pledgor sub- 
Ject to witbdrawal by pledgor has 
been held to ©xtinguish pledge and 
render bonds subject to seizure by 
other creditors of pledgor.—^Bacher 
Y. Krauss, La,App., 169 So. 766. 

As against good-falth purohaser 
for Yalne, where aJleged pledgee of 
article pennits . it to remain in 
pledgor’s sales room after discover- 
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ing that It has boen returned to 
sales room, the pledgee has been 
held to abandon or relinqulsh his 
rlght as pledgee.—Goembel v. 
Heesch, 4 N.W.2d 104, 212 Minn. 424. 
70- Miass.—-Walker v. Staples, 6 
Allen 84. 

71. Cal.—Salinas City Bank v. 
Graves, 21 P. 732, 734, 79 Cal. 192. 

72. Tenn,—^Mllls v. Stewart, 6 
Humphr. 308. 

73. Pa.—^Denniston v. Hlll, 34 A. 
452, 178 Pa. 638. 

49 C,J. p 933 note 46. 

74. Mo.—Cochrane v. Pickton First 
State Bank, 201 S.W. 672, 198 Mo. 
App. 619. 

49 O.J. p 983 note 47. 

75. N.T,—Thalmann v. Capron 
Knitting Co., 91 N.T.S. 620, 100 
App.Div. 247, afllrmed 74 N.B. 
1126, 182 N.T. 626. 

76. La.—Muse v. Hili, App., 42 So. 
2d 919—^Poote V. Sun Life Assur. 
Co. of Canada^ App., 173. So. 477. 

Delivery to pledgor for speclal pur¬ 
pose see infra subdivlslon f of thls 
section. 

77. La—^Meyer v. Moss, 84 So. 882, 
110 La. 132. 

7& Hl.—Cooper v. Bay, 47 Ul. ,58. . 

79. Or.—^Perry v. Gore, 66 P.2d 
1142, 163 Or. 441. 
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not reinovcd from the dwdling house of the pledgor 
and his wifeSO is left in the possession of the 
■wife and stored in a separate room of the house,®^ 
and although the pledgor performs’ certain acts 
with respect to the property in order to preserve the 

pledge,«2 

Iiivohmtary surrender or loss. The lien of a 
pledgee may not he extinguished by an involuntary 
surrender of the pledged property by hitiL®^ So a 
pledgee’s lien is not extinguished where he sur- 
renders the property pursuant to a court order di- 
rccting' hitn to do so,®^ nor is he divested of his lien 
by the taking of the property out of his possession 
tmder the levy of an execution^® or other legal 
prpcess*® against the pledgor, and eyen a purchaser 
at a, shcriff’s sajle takes subject to the pledgee^s 
rightSt^^' -Moreover, tjie lien of a pledgee is not 
lost pn» the pledgor*s obtaining possession of the 
property by fraud®* or other wrongful act,®® even 
though it is sold by the pledgor to a bona fide pur- 
chaser.^® So also the lien is not lost by the pledgee’s 
bping deprived of the possession of the property by 
the wrongful act of an agent®^ or of a third per- 
son.^^ 

Surrender to receiver by fiduciary, Where the 
pledged property is placed in the hands of a trustee 


for the creditor, a delivery by him of a key to the 
warehouse in which the property is stored, to a 
receiver for the pledgor, does not destroy the 
pledgee^s lien unless he authorized or ratified such 
delivery for, where the property is delivered to 
a receiver of the pledgor, his possession as officer of 
the court is possession of the court which appointed 
him, and is in the custody of the law, to be held for 
those ultimately entitled, and therefore his posses¬ 
sion is not adverse to that of the pledgee.®* 

f. Delivery to Pledgor for Spedal Pnrpose 

(1) In general 

(2) For sale or other disposition 
(1) In General 

The delivery of the property by the pledgee te the 
pledgor for mcrely a temporary, llmfted, or speclal pur- 
pose ordinarlly doee not diveet the pledgee’s lien. The 
pledgee’8 lien wouid be lost ae against bona fide pur- 
chasere for value from the pledgor whlle In such tempo- • 
rary possession, wlthout notice of the pledgee’8 rlghts. 

The delivery of the property by the pledgee to the 
pledgor for merely a temporary, limited, or spedal 
purpose,®® as, for example, for some temporary 
use®® or for the performance of some work on it,®^ 
does not divest the pledgee's lien as against the 
pledgor or his attaching creditors;®® and the fact 


Beoeoii for mle 

Possession of pled^e by wlfe was 
not possession by husband, common- 
law dlsabillties of wlfe havlng been 
abollshed.—Perry v. Gkire, supra. 
80;i Or.—^Perry V. Gore, supra. 

81. Or.—Perry v. Gore, supra. 

88. Or.—Perry v. Gore, supra. 

83 . Ky.—Liberty Nat. Bank & Trust 
Co. V. Louis'^lle Trust Co., 176 S. 
WM 524. 296 Ky. 825. 

84b Ky.—Liberty Nat Bank & Trust 
Co. V. Louisvllle Trust Co., supra. 
85. Ark.—-TTinsted Auto Co. v. !ECen- 
derson Auto Co., 207 S.W. 487. 137 
Ark. 40. 

49 CJ. p 934 note 59. 

88. lowa.—Gunsel v. McDonnell. 25 
N.W. 759. 67 lowa 521. 

87. Pa.—-Relchenbacb. v. KcKean. 95 
Pa. 432. 

88;. Vt—Jennlngs v. Gallasrb.er, 152 

A. 802. 103 Vt 169. 

49 (XJ. p 938 note 49. 

88. Vt- 7 Jennings v. Galla^her, su- 

PML 

49 CLJ. P 933 note 50. 

Possession held not obtained wronsr- 
faUy or suxxeptitloiLBly 
ViTtTi. —Goembel v.’ Heesch, 4 N.W. 
2d 104. 212 Mlnn. 424. 

90i Ala.—American Plgr Iron Stor- 
agre Warrant Co. v. German, 28 So. 
603, 126 Ala. 194, 35 AzuSJEt 2L 


91. N.T.—Mechanlcs*. etc.. Bank y.i 
Farmers*. eta, Nat Bank, 60 N.T. 
40. 

49 C.J. p 933 note 52. 

92. Cal.—^Tokohama Specie Bank v. 
Trana-Oceanio Co., 202 P. 846, 64 
Cal.App. 633. 

49 C.J. p 933 note 53. 

93. XJ.S.—^Manufacturers', eta. Nat 
Bank v. GUman, C.C.AMass., 7 F. 
2d 94. 

49 aj. p 934 note 54. 

94. XJ.S.—^Manufacturers', eta, Nat. 
Bank v. Gilman, supra. 

49 C.J. p 934 note 55. 

95. XJ.S.—^Manufacturers Acceptance 
Corporation v. Hale, C.C.ATenh., 
65 P.2d 76—^In re Alday Motor Co., 
D.C.Tenn., 50 F.2d 228, reversed 
on other grounds, C.C.A, Hamll- 
ton N^t Bank v. McCallum, 58 F. 

, 2d 912, certiorari denied Scott v. 

: Hamllton Nat Bank, 63 S.Ct 19, 
287 U.S. 619, 77 L.Bd. 637—First 
Nat Bank v. Hali, B.aMe., 18 F. 
Supp. 44. 

Ind.—^Fletcher American Nat Bank 
V. FederaL Securities Co., 168 N, 

B. ^99, 94 Ind.App. 379. 

La-—Wells v. Dean, 29 So.2d 690, 211 
La. 132—^Muse v. HUI. App.. 42 So. 
2d 919—Foote v. Sun Life Assur. 
Co. of Canada. App.. 178 So. 477. 
N.T.-r-MoCoy v. American Bzpress 
, Co., 171 N.33L 749, 253 N.T. 477, re- 

40 


argument denied 173 N.X1. 861, 264 
N.Y. 560. 

Vt—Jennlngs ▼. Gallagher, 152 A. 

802, 103 Vt 169. . 

49 C.J. p 934 note 68. 

Possession by pledgor as agent of 
pledgee generaJly see supra S 19. 
Deposlt in safety deposlt boxes 
Pledgee does not forfeit its rights 
to property which bank pledged as 
securlty for deposlts because of the 
deposlt of such property in safety 
deposlt boxes of the bank where the 
property may not be removed from 
the bozes by the bank, its offleers, 
or employees, and It may be re¬ 
moved only by deslgnated offlcials of 
the pledgee.—^Hood v. Board of Fi¬ 
nancial Control, 164 6J93. 831, 203 N. 

C. 119. 

96- Ind.—New Albany Nat Bank v, 
Brown, 114 N.E. 486, 489, 63 Ind. 
App. 391. 

49 CJ. p 934 note 64. 

Fnrpose held not temporary 
Minn.—Goembel v. Heesch, 4 N.W.2d 
104, 212 Hinzu 424. 

97. Cah-rWaldle v. DoH, 29 Cal. 
555. 

Ind.—New. Albany Nat Bank v. 
Brown, 114 NM 486, 68 Ind.App. 
891. 

49 C.J. p 934 note 65. 

9& Ind.—New Albany Nat. Bank v. 

Brown, supra. 

49 C.J. p 934 note 67. 
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that the pledgor incurred debts after the return to 
him of the pledge, through mutual mistake, does not 
prevent a reinstatement of the pledge where it does 
not appear that any of the creditors had knowl- 
edge of the pledged property.^® In such cases the 
pledgor may be regarded as holding the pledged 
property as trustee for the pledgee,! and, on the 
accomplishment of the special purpose, the pledgee 
may recover the property from the pledgor if he 
refuses to redeliver it. 2 However, the pledgee’s lien 
would be lost in such cases as against bona fide pur- 
chasers for value from the pledgor while in such 
temporary possession, without notice of the 
pledgee^s right® 

For coUecHon. A redelivery by the pledgee of 
collateral security to the pledgor for collection only 
ordinarily does not divest the pledgee’s lien as 
against the pledgor.^ However, where a pledgor 
of notes as collateral security takes them back from 
the pledgee for convenience of oollection, under 
an agreement that he will on demand return the 
same notes to the pledgee or replace them with 
others of the same amount, the special property of 
the pledgee has been held not to attach to money 
received by the pledgor in payment of the notes,^ 
and if other notes are not in fact substituted for the 
pledged notes when collected, and no particular 
notes were by the agreement specified to be used 
in such substitution, the pledge has been held to 
fail.« 


(2) For Sale or Other Disposition 

Where the pledgee surrenders the possession of the 
pledged property to the pledgor for the sole purpoee of 
having It sold, or otherwise dlsposed of, for the benefit 
of the pledge and the proceeds applled on the secured 
debt, he does not thereby lose his lien. 

Where the pledgee surrenders the possession of 
the pledged property to the pledgor for the sole 
purpose of having it sold for the benefit of the 
pledge and the proceeds applied on the secured debt, 
he does not thereby lose his lien,*^ Moreover, the 
same rule applies where such delivery is for the 
purpose of a lease for the pledgee^s benefit,2 or 
for pledge to another creditor of the pledgor, to be 
returned to the first pledgee when it has performed 
this function.® Where, however, the pledgee volun- 
tarily surrenders the property to the pledgor to dis- 
pose of for himself, on the mere promise that the 
indcbtedness will be paid from a sale of the pledge, 
the plcdgcc^s lien will be lost, since under such cir- 
cumstances the property passes into the possession 
of the pledgor as general owner.^® 

Sate with pledgee^s consent A sale of pledged 
property and delivery to the purchaser with the 
pledgee^s consent constitutes a waiver of the 
pledgee's lien as against the purchaser,ii and the 
purchaser is imder no duty of seeing that the prb- 
ceeds of the sale are paid to the plcdgee.^^ 

Substitution, A redelivery of the property to 
the pledgor for the purpose of having it ejcchanged 


89. T7.S.—^In re Smith-Flynn CoxnmzL 
Co., aCJLMlnn., 292 F. 465. 

1. Mont.—^Alnsworth y. Erusrer, 260 
P. 1055, 80 Hont. 468. 

8. m.—Colbnm v. Commercial Se¬ 
curity Co., 172 IlLApp. 510. 

3. Mlnn,—Clark v. Corser, 191 N.W. 
917, 154 Mlnn. 508. 

49 C.J. p 934 note 71. 

4 . U.S.—^Manufacturers Acceptance 
Corporation v. Hale, C.C.A.Tenn., 
65 P.2d 76. 

Hawali.—erchants Collection 
Agency v. Mltchell, 82 Hawali 843. 

N.C.—^Bundy v. Commercial Credit 
Co., 163 S.H. 676, 202 N.C. 604. 

49 C.J. p 934 note 72. 

6. Vt.—Samson v. Rouse, 48 AJ 666, 
72 Vt. 422. 

e. Vt—Samaon v. Rouse, supra. 

7. U.S.—Harrlson v. Merckants 
Nat Bank of Fort Smlth, C.C.A. 
Ark., 124 F.2d 871—^Manufacturers 
Acceptance Corporation v. Hale, 
G.C.A.Tenn., 65 F.2d 76—^In re Al- 
day Motor Co., D.C.Tenn., 50 tF.2d 
22jB, reversed on other grounds, 
C1C.A., Hamllton ISTat Bank v. M^c- 
Callmn, 58 F.2d 912, certiorari de- 
nled Scott v. Hamilton Nat Bank, 
S8 S.Ct 19, 287 U.S. 619, 77 I..Bd. 


587—First Nat Bank v. Hali, U.C. 

Mo., 18 FlSupp. 44. 

49 C.J. p 935 note 75. 

Fermlssion. to ship on pnrohase or- 
ders 

Where bank to which chattels 
were pledged, pursuant to the pledge 
agreement, permitted pledgor to ship 
the chattels on purchase orders glv- 
en hy thlrd person, and chattels 
were in possession of warehouse for 
the bank, waiver or release of the 
pledge lien dld not resuit, since a 
pledgee may employ pledgor as his 
agent to sell the pledged chattels. 
and does not lose his lien by allow- 
Ing pledgor to contract In his own 
name for thelr sale, or b 3 ^ dellverlng 
the chattels on pledgor’s order to 
the purchaser.—'Harrlson v. Mer- 
chants Nat. Bank of Fort Smlth, C. 
C.AArk., 124 F.2d 871. 

Xnnooent thlrd person 

Where pledgee surrendered pos¬ 
session of pledged property to 
pledgor for shlpment to a purchaser 
who was dlrected to pay the prlce 
direotly ,to the pledgee, a bankwhlc^ 
was a party to an agreement where- 
by the money was to take the place 
of the goods, land was bound to aji- 
ply the money In accordance with 

41 


such agreexnent on a note which the 
pledgee had indorsed for the pledgor, 
did not stand in the position of an 
innooent thlrd person in reoeivlng 
the proceeds of the goods.—^First 
Nat Bank V. Hali, I>.C.Me., 18 F. 
Supp. 44. 

a Cal.—^Palmtag v. Uautrlck, 69 
Cal. 154, 43 Am.R. 245. 

Ind.—^New Albany Nat. Bank v. 
Brown, 114 N.B1. 486^ 489, 63 Ind. 
App. 391. 

9. La.—New Albany Nat Bank v. 
Brown, supra—Cahn v. Ford, S 
So. 477, 42 La.Ann. 966. 

10. U.S.—^In re Alday Motor Co., 
D.C.Tenn., 50 F.2d 228, reversed 
on other grounds, C.C.A., Hamilton 
Nat. Bank v. McCallum, 68 F.2d 
912, certiorari denied Scott v, 
Hamilton Nat Bank, 68 S.Ct 19, 
287 U.S. 619, 77 L.Bd. 587. 

49 C.J. p 935 note 78. ' 

11. Okl.—First State Bank of Au- 
dubon, lowa, 'V. Colllns-Dlets-Mor- 
ris Co., 128 P.2d 967, 190 Okt 409. 

49 C.J. p 986 note 79. 

18. Tez.—^Lumberman*s Hai Bariik 
V. Bush, etc.» Clv.App^ ‘ 347 

S.W. 296. 
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for other property to be hdd in pledge does not 
affect the pledgee’s lien wliicli will subsist on the 
substituted property.^^ So, where a pledgee dis- 
poses of the goods pledged, and delivers to a pur- 
chaser from the pledgor substituted goods of the 
same quality and value, the purchaser who takes the 
goods with knowledge of the lien of the pledgee 
may not set up the conversion as a defense in an 
action by the latter to recover the amount of his 
lieiLi^ 

§ 28. Persons, Debts, and Liabilities Secured 

a. Persons secured 

b. Debts or liabilities secured 

c. Evidence as to persons and debts or 

liabilities secured 

a. Feisons Secured 

The terms of the contract control as to the particular 
person or persons secured by a pledge. 

The terms of the contract, as construed by the 
general rules of construction, control as to the par¬ 
ticular person or persons secured by a pledge.^5 A 
pledge given to secure a particular debt ordinarily 
will protect not only the immediate pledgee, but also 
others entitled to the debt^® 

b. Debts or Liabilities Secured 

(1) In general 


(2) Agreement of parties changing debt 

secured or terms thereof 

(3) Pledge to secure general indebted- 

ness 

(4) Interest 

(5) Renewal of note or other alteration 

in form of evidence of debt 

(6) Debts of other person or of same 

person in different capacity 

(1) In General 

The questlon as to what debts or liabilities are se¬ 
cured by a pledge is determlned by the agreement between 
the pledgor and the pledgee, where the agreement Is un- 
amblguous; and the intentlon of the parties, as gathered 
from the entire transaction between them, is controlling. 

The question as to what debts or liabilities are 
secured by a pledge is determined by the agreement 
between the pledgor and the pledgee, where the 
agreement is unambiguous the intention of the 
parties as gathered from the entire transaction 
between them, is controlling and where the con¬ 
tract, prepared by the pledgee, is not ciear as to 
whetier ^e collateral pledged shall secure a par¬ 
ticular indebtedness, it should be construed in favor 
of the pledgor.^^ 

Where the contract shows that the collateral or 
property is pledged as security for a specific debt 
or liability, the pledgee has no lien on it for other 
purposes, such as for a general balance, for a run- 
ning account, or for the payment of other claims;2<> 


13. tr.e. —^Bdanufacturers Acceptance 
Corporation v. Hale, C.C.A.Tenn., 
65 F.2d 76. 

49 ax p 935 note 81. 

14. N.T.—Carrington v. Ward, 71 
N.T. 360. 

15. Wyo.—Ck>zpiu SnxiB gnoted in 
Bradburn v. Wyoming Trust Co. 
of Casper, 63 P.2d 792, 796, 51 
Wyo. 73. 

49 C.X p 936 note 85. 

Debts of other person or of same 
person in different capacity see In- 
tra subdlvision b (6) of thls sec- 
tion. 

16. wyo.—Ck>rpns Jnxis Q,iioted In 
Bradburn v. Wyomlng Trust Co. 
of Casper, 63 P.2d 792, 796, 51 
wyo. 73. 

49 <i.X p 936 note 86. 

17. Minh.—State v. Grand Rapids 
Sav. Bank, 7 N.W.2d 220, 304 Kich. 
55. 

18. U.S.—Brotherhood of liocomo- 
tlve Bngineers Securlties Corpora¬ 
tion of New Tork v. W. h. Shep- 
herd Lumber Co., C.CAJF7a., 51 F, 
2d 153. 

Ky.—National Batik of Kentucky v. 
GaUagher, 49 S.W.2d 1006, 243 Ky. 
740. 


Pa.—Heffner v. First Nat. Bank, 166 i 
A. 370, 311 Pa. 29, 87 A.L.R. 610. * 
Wis.—Oorpns Juris ^uoted In Matz 
V. Farmers & Citlzens Bank of 
Sauk City, Wis., 261 N.W. 755, 757, 
218 Wis. 613. 

wyo. —Corpus Jnxls auoted In Brad¬ 
burn V. Wyomlng Trust Co. of 
Casper, 63 P.2d 792, 796, 51 Wyo. 
73. 

49 C.X p 936 note 88. 

NegotlabUlty of note does not af¬ 
fect Indebtedness to which collateral 
is applicable.—^In re Haynsworth, 
34 F.2d 334, afflrmed in part and 
reversed in part on other grounds, 
C.C1A., ^ones v. lEendall, D.C.S.C., 
34 F.2d 344. 

Contingent llablUty 
Collateral does not secure a con¬ 
tingent liability unless intentlon to 
have such obligation secured is 
clearly Indicated.—Potter Title & 
Trust Co. V. Berkshire Life Ins. Co., 
39 A.2d 268, 156 Pa.Super. 1. 

19. Ky.—Corpus JUrls dted In Na¬ 
tional Bank of Kentucky v, Gal- 
lagher, 49 S.W.2d 1006, 1007, 243 
Ky. 740. 

Md.—^Mattingly Lumber Co. v. Egul- 
table Bulldisg & Savlngs Ass’n of 
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Baltlmore City, 6 A.2d 458, 176 
Md. 403. 

Mlch.—^Perron v. First Nat. Bank, 
286 N.W. 859, 289 Mich. 629. 

Pa.—New Bethlehem Trust Co. v. 
Splndler, 172 A, 309, 316 Pa, 260— 
Heffner v. First Nat. Bank, 166 A. 
876. 311 Pa. 29, 87 A.L.R. 610. 
Wis.—Corpus Juris guoted In Matz 
V. Farmers & Citizens Bank of 
Sauk City. Wis., 261 N.W. 766. 
767, 219 Wis. 613. 

Wyo.—Corpus Juris quoted In Brad¬ 
burn V, Wyomlng Trust Co. of 
Casper, 63 P.2d 792, 796, 61 Wyo. 
78. 

49 C.X p 936 note 89. 

20. XT.S.—State of Arkansas v. Pu- 
fahl, C.C.A.Ark., 62 F.2d 116— 
Harris v. Commodity Credit Cor¬ 
poration, D.C.Ark., 47 F.Supp. 681. 
Ark.—'Union Trust Co. v. Pocahon- 
tas Special School Dist., 76 S.W. 
2d 60, 189 Ark. 1019. 

Cal.—Farmers* & Merchants’ Nat. 
Bank of Los Angeles v. Stowell. 
44 P.2d 892, 6 Cal.App.2d 373. 
Colo.—Corpus Juris dted in Horton 
V. McFerson, 30 P.2d 256, 258, 94 
Colo. 361. 

Ky,—National Bank of Kentucky v. 
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and therefore the collateral or property so pledged 
ordinarily, may not be appropriated by the pledgee 
to any other debt or liability of the pledgor,2i re- 
gardless of his insolvency,22 or tinless the pledgor 
consents to such an appropriation of the property,23 
or the facts give rise to a just presumption that such 
was the intention of the parties.24 

A pledge made to secure future advances may not 
be held for a previous obligation of the pledgor,26 
and the mere existence of a prior debt or obligation 
d'ue to the pledgee does not authorize him to obtain 
the pledge for that debt if it was not contemplated 
in the contract.26 The holder of collateral security 
for obligations which are unenforceable may not 
retain the security for other obligations 27 

Death of one pledgior, Where two persons each 
deposit property to secure a past and future in- 
debtedness, on the death oj^one of such pledgors 
the agreement that the collateral shall be held for 
future advances becomes inoperative,23 and the 
property of the deceased may not be held to secure 
an indebtedness created subsequent to his death.23 

Charges and expenses. The pledgee is entitled to 
a lien on the property, not only for the particular 
debt secured, but also for all lawful charges which 
he has paid on the property and for necessary ex¬ 
penses which he has incurred;®^ and it has been 


held that, since, as discussed infra § 74, it is the 
duty of the pledgee to collect collaterals, he has 
the right, as discussed infra § 54, to pay, out of the 
proceeds of the collaterals collected, the reasonable 
expenses of such collection^ including reasonable 
attorne/s fees. 

(2) Agreement of Parties Changing Debt Se¬ 
cured or Terms Thereof 

The pledgor may consent that property pledged as se¬ 
curity for a particular debt shall be held by the pledgee 
as security for other obligations aiready exlstlng or to be 
thereafter contracted. 

The pledgor may consent that security pledged 
for an obligation may be retained' by the pledgee 
notwithstanding a change in the terms of the obliga- 
tion.2i Also, by special agreement, the pledgor may 
consent that property pledged as security for a 
particular debt shall be held by the pledgee as 
security for other obligations aiready existing®^ or 
to be thereafter contracted.®3 However, only the 
pledgor may consent to the substitution of ncw obli¬ 
gations to be secured by the pledge,34 and the 
pledgor is not bound by an agreement or act, to 
which he is not a party, attempting to make such a 
substitution.®^ Moreover, under the rule that a 
written agreement may not be varied or cnlargcd 
by parol, it has been held that a written contract 
of pledge for a specified debt may not be made to 


Gallagrlier, 49 S.W.Sd 1006, 248 Ky. 
740. 

N.T.—re Towns Palnt Co., 89 N. 
Y.S.2d 685, 179 Mlsc. 813—In re 
Cooke's Bstate, 264 N..T.S. 386, 147 
Mlsc. 528. 

Okl.—£Krst Nat. Bank v. Jackson, 
283 P. 242. 140 Okl. 28^, 68 A.L.B. 
900. 

Pa.—^Bartram Buildingr Loan Ass’n 

of Bsrgleston, 6 A.2d 608, 885 Pa. 
42. 

Tex.—^Leleux v. fierafino, Clv.App., 
88 S.W.2d 1100. 

W.Va.—^Ferimer v. Lewls, Hubbard 
& Co., 173 S.E. 264, 114 W.Va. 629. 
Wis.—Sharpe v. First Nat. Bank, 264 
N.W. 246, 220 Wls. 606. 

49 €.J. p 936 note 90. 
ai. Md.—^Mattlngly Liiunber Co. v. 
Equitable Bulldlng & Savlngs 
Ass’n of Baltimore City, 6 A.2d 
458, 176 Md. 403. 

Mo.—Caneer v. Kent, 119 S,W.2d 
214, 842 Mo. 878—Turner v. Bank 
of Mountain Vlew, App., 19 S.W.2d 
19. 

Pa.—^Bartram Buildlng & Loan Asj 3 ’n 
V. Bggleston, 6 A.2'd 508, 335^ Pa. 
42—^In re Berkovltz, 179 A. 746, 
319 Pa. '397—^Helfner v. First Nat. 
Bank, 166 A. 370, 311 Pa. 29, 87 A. 
KR. 610—Gorpns Juris dted ia 
iB^elteri. v. American Bankers' Fi- 
nance Co., 160 A. 127, 180, 306 Pa. 


488, 82 A.L.R. 999—-Potter Tltle & 
Trust Co, V. Berkshire Life Ins. 
Co., 89 A.2d 268, 166 Pa.Super. 1— 
Auto Bulldlng 8c Loan Ass’n v. 
Hali, 177 A. 681, 117 Pa.Super. 
104. 

Tex.—^Leleux v. Seraflno, Civ.App., 
88 S.W.2d 1100. 

Wls,—Sharpe v. First Nat Bank, 264 
N.W. 246, 220 Wis. 506. 

49 C.J. p 936 note 91. 

Ih absexLoe of Bdeguate terms of 
appropriation, pledge to secure spe- 
cific notes wlll not Include other 
notes of pledgor indirectly acgulred 
by pledgee.—^Brotherhood of Loco- 
motlve Bngineers iSecuritles Corpo¬ 
ration of New York v. W. L. Shep- 
herd Lumber Co., C.C.A.Fla., 51 F.2d 
153. 

23. Mo.—Turner v. Bank of Moun¬ 
tain Vlew, App., 19 S.W.2d 19. 

49 C.J. p 937 note 92. 

23. Md.—^Elchelberger v. Murdock, 
10 Md. 373, 69 Am.D. 140. 

Mo.—Wllkinson v. Mlsner, 138 S.W. 
931, 168 Mo.App. 551. 

24. Mass.—Jarvls v. Rogers, 15 
Mass. 889. 

Tenn.—^Nashvllle Fourth Nat Bank 
V. iStahlman, 178 S.W. 942, 132 
Tepn., 367i L.R.A.1916A 568. 

25. N.Y.—^Robinson v. Frost 14 
Barb. 536. 


26.. Md.—^Franklln Bank v. Harrls, 
26 A. 623, 77 Md. 428. 

49 C.J. p 987 note 97. 

27- Mass.—^Munroe v. Stanley, 107 
N.B. 1012, 220 Mass. 488. 

28. Cal.—^Andrews v. Los Angeles 
First Nat Bank, 203 P. 166, 66 
Cal. App. 138. 

29. Cal.—Andrews v. Los Angeles 
First Nat Bank, supra 

30. N.Y.—Union Ins. Oo. v. Cen¬ 
tral Trust Co., 62 N.B. 671, 167 
N.Y. 633, 44 L,R.A 227. 

49 C.J. p 940 note 37. 

Right of pledgee to allowance for 
.expenses see Infra S 32. 

31. Cal.—MaoDonald v. Pacific Nat 
Bank of San IFrancisco, 162 p.2d 
SCO, 66 Oal.App.2d 357. 

32. Cal.—Grangers’ Business Assoo. 
V. Clark. 23 P. 1081, 84 Cal. 201. 

49 C-L p 937 note 3. 

33. Mont—Alnsworth v. Kruger, 
260 P. 1055, 80 Mont 468. 

49 C.J. p 937 note 4. 

34. Cal.—^Peterson v. First Nat 
Batk, 281 P. 1104, 101 Cal.App. 
532. 

35. CaJ.—^Peterson. v. First Nat 
Bank, 281 P. 1104, 101 iCal.Ap|>., 

I 632. 
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cover other indebtedness by an oral agreement be- 
tween the parties.^® 

(3) Pledge to Secure General. Indebtedness 

Where tha contract of pledge contalns a provislon 
showlng that It Is of a eontlnulng nature and Is Intended 
to cover a general Indebtedness, It may be applled to 
other debts or obligatlons of the pledgor to the pledgee. 

Whether or not a contract of pledge is a con- 
tinuing one sbould be determined by a consideration 
of tbe terms, scope, and character of the contract 
and the situation of the parties at the time it was 
executed.®^ Where the contract of pledge contains 
a provision showing that it is not intended to be 
limited to the particular debt or obligation existihg 
at the time Ihe pledge is given, but that it is of a 
continuing nature and is intended to cover a general 
inde^edness, it may be applied to other debts or 
obligations of the pledgor to the pledgee,*^ whether 
contracted before or after the agreement and 
this rule applies to an agreement entered into sub- 
sequent to the original agreement.^® 

Limiiations of rule. The intention of the parties, 
especially of the pledgor, as determined by a proper 
construction of the provision as to general indebted¬ 
ness, is the controlling element in the operation of 
the rule;^i and accordingly a pledge containing 


such a provision will secure only such other debts or 
liabilities of the pledgor as the terms of the pledge 
show it was the intention of the parties it should 
secure and will not be extended to a debt or 
obligation other than that intended by the pledgor,^® 
especially where the rights of sureties or others 
claiming under the pledgor are involved^^ 

If the language of the pledge is unambiguous and 
plainly shows that the parties contemplated that the 
collateral may be held as security for all other legal 
obligations or liabilities, the contract will be so 
construed,45 but if the language is ambiguous and 
the meaijing doubtftd its provisions will be limited 
to a restricted class of obligations presumed to have 
been within the contemplation of the parties when 
the contract was made;^® and, where the pledge is 
on a printed form fumished by the pledgee and 
si^ed by the pledgor, any doubt arising as to its 
proper interpretation w|ll be construed in favor of 

the pledgor.‘^7 

According to the intention of the parties, the se¬ 
curity may be limited to other debts of the same 
kind as the specific debt^® or to such obligations 
only assare held by the pledgee and on which the 
pledgor is liable,^^ or the collateral may be applied 
hrst to the specific debt and the surplus to other 


30. K^.—v. .Wasrner, % A. 
[E:jd:ar8li. 331. 

S.C.—National Loan, etc., Bank v. 

TolbeK 124 S.B. 772, 129 S.C. 503. 
Admissibillty of evidence to vary 
pledge see Infra subdlvlsion o of 
thls, aectton. 

37. Pa.—Henwood v. Home In- 
demnlty Ga, 10 A.2d 848, 138 Pa 
Super. 4,80. 

38. TT.S.—^Brotherhood of Locomo- 
tive Sngineers Securltles Corpora¬ 
tion of New York v. W. L. Shep- 
herd Lumber Co., CLCJLFla, 61 F. 
2d IfS. 

Mo.—Russell V. Empire Storage & 
Ice Co.. 59 S.W.2d 1061. 352 Mo. 
707. 

N.Y.—^In re Totos Palnt Co., 89 N. 

Y.S.2d 585, 179 Mlsa 813. 

OMj—J ohnston v. Amerlcaja Finance 
Corporation, 79 P.2d 242. 182 Okl. 
567. 

Va—^Elasley v. First Nat. Bank, 200 
S.H. 603, 172 Va 94. 

Vt.—Schwarz v. Avery, 81 A.2d 916, 
113 Vt. 176. 

Wyo.—Bradbum v. Wyoming Trust 
Co. of Casper. 63 P.2d 792, 61 Wyo. 
73. 

49 CJ. p 938 note 7. 
l^zprewdoiui lAiowliig Intentioa to se¬ 
cure general Indebtedness 
"This and all other liabilities of 
the undersigned to the said company 
dhm or to become due, which may 
hereafter be contracted or existlng.'* 


^ —^Brotherhood of liocomotlve Bn- 
glneers Securltles Corporation of 
New York v. W. Li. Shepherd Lum- 
ber Co„ CC.A.Fla, 61 F.2d 163. 

(2) Other ezpresslons showlng In¬ 
tention to secure general indebted¬ 
ness see 49 C.J. p 938 note 7 [a]. 
Where asnount of debt not lumedl- 
ateiy asoertalnable 
Where offlcer of assoclatlon exe- 
cuted bond aud transferred collater¬ 
al to cover defalcations In Ids ac- 
counts and agreed to repay entlre 
Indebtedness, which was not Imme- 
diately asoertalnable, assoclatlon 
could proceed against collateral, 
held by It for full amount due, not- 
wlthstandlng amount fixed In bond 
was less than Indebtedness there- 
after determined,—CommonweaJth ex 
rei. Flowers v. IFlowers, 181 A. 485, 
320 Pa. 73. 

39- TT.S.—Brotherhood of Locomo- 
tive Englneers Securltles Corpora¬ 
tion of New York v. W. L. Shep¬ 
herd Lumber Co., C.G.A.Fla., 61 F. 
2d 163. 

N.Y.—^In re Towns Palnt Co., 89 N.Y. 

S.2d 686, 179 Mlsc. 813. 

Vt.—Schwarz v. Avery, 81 A.2d 916, 
118 vt. 176. 

Va.—^Basley v. First Nat Bank, 200 
as. 608, 172 Va. 94. 
Wyo.-^Bradbum v. Wyoming Trust 
Co. oi Casper, 63 P.2d 792, 61 Wyo. 
78. 

49 CJ. p 938 note 8. 
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40. Md.—Blchelberger ▼. Murdodc, 
10 Md. 373, 69 Am.D. 140. 

41. Mlch.—<lorpiu guris olted la 
Perron v. First Nat Bank, 286 N. 
W. 869, 861, 289 Mioh. 629. 

49 C.J. p 988 note 10. 

42. U.S.—Jones v. Kendall, CGLA. 
S.C., 84 F.2d 344. 

Mich.—OorpuB Jdrls dted In Perron 
V. First N£^t Bank, 286 N.W. 869, 
861, 289 Mich. 629. 

49 C.J. p 938 note 10. 

43. IT.S.—Jones v. Eendall, CC.A. 
ac.. 84 P.2d 344. 

Mich.—Corpus. Juris olted In Perron 
V. First Nat Bank, 286 N.W. 869, 
861, 289 Mich. 629. 

49 C.J. p 988 note 11. 

44. Tenn.—Nasbyllle Fburth Nat 
Bank v. Stahlman, 178 S.W., 942, 
132 Tenn. 367, L.R.A.1916A 668. 

49 C.J. p 938 note 12. 

45. Tenn.—Nashville Fourth Nat 
Bank v. Stahlman, supra. 

46. Mich.—^Perron v. First Nat. 
Bank, 286 NW. 869, 289 Mich. 629. 

49 C.J. p 989 note 14. 

47. N.Y.— Grlllet v, Bank of Ameri¬ 
ca, 56 NB. 292, 160 N.Y. 649. 

49 C.J. p 939 note 16. 

48* Va.—^Loyd v. , Lynchburg Nat 
Bank, 11 S.B. 104, 86 Va. ,690. 

49 C.J. p 939 note 16. 

46. Neb.—^Parkey v. Omaha First 
Nat Bank, 228 NW. 661, 116 Neb. 

I 96. 
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indebtedness;5® and the provision as to general in- 
debtedness may be restricted by a further provision 
as to the pledgee*s power of sale and application of 
the proceeds.5^ . 

Validity of provision, A provision in a note au- 
thorizing the pledgee to hold collateral as security 
for a general indebtedness, if pledged for a particu- 
lar debt, is valid.52 

(4) Interest 

The pledgee has the right to hold the property pledged 
as security for Interest on an Interest-bearing debt; but 
where a demand therefor Is not made at the proper time 
the right thereto may be regarded as walved. 

The pledgee has the right to hold the property 
pledged as security for interest on an interest-bear¬ 
ing debt.53 However, where a demand therefor is 
not made at the proper time, the right thereto may 
be regarded as waived,54 especially where the 
amount of interest is small.^ 

(5) Renewal of Note or Othcr Alteration in 

Form of Evidence of Debt 

Ordiharlly, pledged property may be retalned an^ 
applled to the satisfaction, in any changed form, of the 
obllgatlon It secures. 


§ 28 

As a general rulc, pledged property may be re- 
tained and applied to the satisfaction, in any 
changed form, of the obligation it secures.^® There- 
fore, where the secured indebtedness is evidenced 
by a promissory note, unless it is apparent that the 
collateral was intended as security only for the 
original note,57 the extension or renewal of the note 
does not affect the pledgee's interest in the property 
pledged, but it may be retained as security for the 
indebtedness in its new form,®* especially where 
the pledge is of a continuing nature®® and the re¬ 
newal is made in the ordinary course of business.®® 

The rule applies even though the new note is 
given only for an unpaid balancc on the old one,®^ 
or includes also another debt,®® and although a 
change is inadvertently made in the form of th,e note 
on renewal.®® Furthermorc it has been held that 
the rights of the pledgee to the property are pre- 
served by such a renewal, even though the contract 
of pledge is not renewed.®^ However, on the re¬ 
newal of a note by different parties, the pledgee has 
no right to retain as security for the new note 
property of a third person, deposited as collateral 
for the old note, without first obtaining his con- 
sent;®® and where a note is made to the order of 


50 . Oa.—^Parks v. fiavannah Bank, 
etc.. Co., ISO S.B. 366, H Ga.App. 
564. 

49 C.J. p 939 note 18. ‘ 

61. U.S.—Omaha First Nat Bank 
v. Illinois Trust, etc., Co., C.C.I11., 
84 F. 34. 

49 C.J. p 939 note 19. 

52. Tiy .—National Bank of Kentuc- 
ky V. Gallag-her, 49 S.W.2dl 1006, 
243 Ky. 740. 

Mo.—Corpius Joxls dted In Bussell 
y. Empire Storage Ss Ice Co., 59 S. 
W.2d 1061, 1070, 332 Mo. 707. 

N.C.—Tesh r. Romlngrer, 1 S.E.2d 
98, 216 N.C. 52. 

49 C.J. p 939 note 20. 

63. U.S.—^Eddy v. Prudence Bbnds 
Corp., C.C.A.N.T., 166 P.2d 167, 

certiorari denied 68 S.Ct. 664, 333 

U. S. 846, 92 L..Ed. 1128—Lyon 

County Bank Mortg. Corporation 

V. Tobin, D.C.Nev., 23 P.Supp. 763, 
afflrmed, C.C.A., 104 F.2d 435. 

Md.—^Pei^rlng v. Baltimore Trusi 
Corporation. 190 A. 616, 171 Md. 
618. 

N.T.—Corpus Juris olted In In re 
Iievy’s Bstate, 70 N.T.S.Zd 72— 
In re Washburn^s Wlll, 21 N.T.S. 
2d 469, afflrmed 33 N.T.S.2d lll, 
263 App.Dlv. 873. 

Pa.—Commonwealth ex rei. Flowers 
y. Flowers, 181 A. 486, 820 Pa, 73. 
49 C.J. p 989 note 21. 

Even IdLongli loan is made without 
Intcbrest, collateral In posaesslon of 
creditor Is collateral to' whole debt 


and from and after demand whole 
debt Includes Interest In nature of 
damages.—^In re Levy^s Bstate, 70 N. 
Y.S.2d 72. 

64. Cal.—Kullman y. Greenebaum, 
28 P. 674, 92 Cal. 403, 27 Am.S.R. 
160. 

55. Cal.—'Kullman ▼. Greenebaum, 
supra, 

56. Ind.—^Hunt y, l^ongyear, 126 N. 
E. 683, 72 Ind.App. 109. 

La,—^Brock y. Citlzens Bank Trust 
Co., 176 So. 673, 187 La, 1078. 

Minn.—Merrill v. Zlmmerman, 188 
N.W. 1019, 162 Minn. 338, 

N.T.—^Lyons Nat. Bank of Lyons v. 
GugUelmlno, 22 N.T.S.2d 287, af¬ 
flrmed 26 N.T.S.2d 509, 261 App. 
Diy. 1039. 

Any renewal of the' debt ordlnarlly 
Is seoured by a pledge.—Union Nat. 
Bank v, Waters, 9 Tenn.App. 608. 

57. Irid.—^New Albany Nat. Bank v. 
Brown, 114 N.E. 486, 68 Ind.App. 
391. 

49 C.J. p 939 note 26. 

68. Cal.—College Nat. Bank of 
Berkeley y. Morrlson, 280 P. 218, 
100 Cal.App. 408. 

D.C.—Goldenberg y, Wardell, 92 F.2d 
639, 67,App.P.C. 888. 

Ky.—Koehler v. Hussey, 67 ,S.W. 

241, 22:Ky.Law 317. 

La,—^Reconstrnctlon Flnance Corpo-. 
ratlon v, Thomson, 171 So. 658, 18,6 
La, 1. 

N.T.—^Lyons Nat. Bank of Lyons y. 
Guigllelmlno, 22 N.T.S.2d 287, af- 

' 45 ,,. 


flrmed 26 N.T.S.2d 509, 261 App. 
Blv. 1089. 

Pa,—^Heffner y. First Nat Bank, 166 
A, 870, 811 Pa. 29, 87 A,L.B. 610— 
Harr v. Koth, Com.PL, 20 Erle Co. 
6 . 

Tenn.—'Union Nat Bank v. Watersi 
9 Tenn.App. 608. 

49 C.J. p 989 note 26. 

Elfect of extension or renewal of 
note as between parties as release 
of seouritlee from liens generally 
866 Bllls and Notes S 281. 

59. D.C.—Goldenberg y. Wardell, 92 
F.2d 689, 67 App.D.C. 888. 

N.T.—^Lyons Nat Bank of Lyons v. 
GugUelmlno^ 22 N.T.S.2d 287, af¬ 
flrmed 26 N.T.iS.2d 509, 261 App. 
Dly. 1089. 

49 C.J. p 940 note 27. 

60. N.T.—^Merchants' Nat. Bank v, 
Hali, 88 N.T. 388, 8 Am.R. 434, 

61. Cal.—College Nat. Bank of 

Berkeley v. Morrlson, 280 P, 218, 
100 Cal,App. 403. 

49 C.J. p 940 note 29. 

62. Mass.—Cotton v. Atlas Nat 

Bank, 12 N.E. 860, 146 Mass. 43. 

63. Miass.—Cotton v. Atlas Nat • 

Bank, supra,. 

64. Tex.—^Watson y. Dallas,' First 
State Bank, - ComlApp., 287 S.W. 
1106, 1107. 

Ind.-^Owen County St;ate BajeUs 

! V. Guard, 26 N.E.2d 896, 217 Ind. 

,76. r ' , . 

49 C.J. ;P 949 nQt^ 83. 
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the maker and indorsed by him for a valuable con- 
sideration to anotber, who difecounts it with a 
bank on a pledge of collateral, the bank has no 
right, at the maturity o£ the note, without the con- 
sent or knowledge of the person who discounted it, 
to accept a new note executed and indorsed by the 
maker of the first note for the same amount, and re- 
tain the collateral as security for the second note.®® 

Judgment, Where a judgment is recovered by the 
pledgee on the debt secured and sudi judgment is 
not paid, in the absence of au agreement to the 
contrary the judgment does not operate to release 
the property from the lien of the pledge, but it may 
be held as security for the judgment.®^ 

(6) Debts of Other Person or of Same Per¬ 
son in Different Capacity 

Where pi^operty le pledged as security for the debt 
of a partlcular debtor, unless the pledgor consents there- 
to, it may not be held as security for the debt of another 
person or for a debt of the original debtor In a different 
capacity. 

Where property is pledged as security for the 
debt of a particular debtor, unless the pledgor con¬ 
sents thereto,®^ it may not be hdd as security for 
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the debt of another person®® or for a debt of the 
original debtor in a different capacity.*^® 

If a pledge is made to secure a joint debt of two 
or more persons, it does not ordinarily cover a debt 
of one of them individually,^! nor does it cover de- 
mands against such persons jointly with others,"^® 
since it covers only liabilities similar to that of the 
original demand, that is, the joint liabilities of the 
obligors.*^® Property which is pledged for a debt 
due to an individual may not be held for a debt due 
to a firm of which the individual pledgee is a mem- 
ber.*^^ Also, property pledged to secure a debt due 
by an individual ordinarily may not be applied to a 
debt of a partnership of which the pledgor is a 
member^® or to an obligation owed by him and a 
partnership of which he is a member.^® 

While it has been held that, where the pledge 
contains a clause covering gencsral indebtedness, it 
may be held to apply to a debt of the pledgor's firm 
to the pledgee,and that such a clause may be 
sufficient to authorize the holding of the collateral 
pledged for the individual note of a corporate offi- 
cer, as collateral for his liability as one of the offi- 
cers of the Corporation who ihdividually indorsed a 
note of the Corporation,*^® it has also been held that 
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66. N.T.—^Bumap v. Potsdam Nat. 
Bank, 96 N.Y. 126. 

67. Cal.—Balrd v. Olsheskl, 2 P.2d 
493, 116 CalJLpp. 109. 

49 C.J. p 940 note 35. 

68. Mlch.—Corpns ihaiu q,iioted lA 
Perron v. First Nat. Bank. 286 N. 
W. 859. 861. 289 Mich. 629. 

49 C.J. p 941 note 41. 

68. TJ.S.—In re Baynsworth, D.C. 
S.C., 24 F.2d 884, afflrmed In part 
and reversed in part on otker 
srrounds. O.C.A., Jones v. Kendall, 
34 P.2d 344. 

Ark.—^Union Trust Co. ▼. Pocaliontas 
Special School Dlst., 76 S.W.2d 60. 
189 Ark. 1019. 

Mlch.—Corpus Jnrls CLnoted Isi Per¬ 
ron V. First Nat. Bank, 286 N.W. 
859. 861, 289 SClch. 629. 

Pa.—^Heffner v. First Nat. Bank, 166 
A. 370, 311 Pa. 29. 87 A.L..R. 610. 

49 C.J. p 941 note 42. 

70. TJ.S.—^Atherton Co. v. Ives, C.C. 
Ky., 20 F. 894. 

Midi.—Corpns Jnrls gnoted In Per¬ 
ron V, First Nat. Bank, 286 N.W. 
859, 861, 289 Mlch. 629. 

71. N.C.—Powell V. McDonald, 181 
S.B. 277, 208 N.C. 436. 

49 C.J. p 941 note 44. 

Pledffe for all smns for wliloli nn- 
derslgned llahle 

Contract in pledgors' joint note, 
pled^ngr property to secure all sums 
for which underslgned mlgrht he 11- 
able, did not pledg'e one pledgror^s 
property for other pledgror^s indivi- 


, dual deht. although such contract 
was sufficient to pledgre each pledgr- 
or*s stock for his own debts.—^Na¬ 
tional Bank of Kentucky v. Gal- 
lagrher, 49 S.W'.2d 1006, 243 Ky. 740. 

72- U.-S.—^In re HAynsworth, D.C.S. 
C., 84 F.2d 334, affirmed in part 
and reversed 'iri part on other 
srrounds, C.C.A., Jones v. Kendall, 
34 F.2d 344. 

Provisions for appUoation of resldne 
Where joint and several note 
pledgred maker^s collateral to secure 
“any other . . . liabilities to 
. . . holder," holder could not ap¬ 
ply collateral to other notes made 
jointly by comaker with others than 
maker, notwlthstandlng' provlsions 
for application of residue to any of 
“sald UabUities," and for “llke lien” 
on any other property in holder’s 
hands.—Heffner v. First Nat Bank, 
166 A. 370, 311 Pa» 29, 87 A.L.R. 610. 

73- Pa.—^Heffner v. First Nat Bank, 
supra. 

74. XJ.S.—Sparhawk v. Drexel, C.C. 
Pa., 22 F.Cas.No.13,204, 1 Wkly.N. 
C. 660. 

76. N.T.—Fullerton v. Chatham Nat 
Bank, 40 N.T.S. 874, 17 Mlsc. 629. 
Tex.—Corpns Juris dted in McCam- 
ey V. First Nat Bank of Wlchita 
Falis, Civ.App., 75 S.W.2d 910, 914. 
76- Pa.—New Bethlehem Trust Co. 
V. Spindler, 172 A. 309, 315 Pa. 
260—HefCner v. First National 
Bank oJf Huntingdon, 166 A. 370, 
811 Pa. 29, 87 A.L 1 .R. 610. 
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77. Mass.—^Hallowell v. Blackstone 
Nat Bank, 28 N.£3. 281, 164 Mass. 
359, 13 L.R.A. 316. 

49 C.J. p 941 note 48. 

7a D.C.—Goldenberg* v. Wardell, 92 
F.2d 639, 67 App.D.C. 388. 

Beason for rnle 

, Liability of Indorser of note, with- 
In meanlngr of collateral note which 
indorser as maker had executed, and 
which provlded that collateral 
should be held as sreneral collateral 
for any or all obU^ations due or to 
become due, arose prior to maturity 
of note, and the fact that liability 
of offlcer on his own note to holder 
was sole and separate obllgratlon 
whereas liability as Indorser on cor¬ 
porationes note was joint liability 
with colndorser .did not render pro- 
vision of offlcer*s own note, that its 
collateral should be held as g^eneral 
collateral for any or all obllaratlons, 
Inapplicable to his liability on cor¬ 
porationes note, since his liability 
on note was joint and several and 
not joint orily, and the fact that note 
of Corporation, which was indorsed 
by officer of Corporation indlvidual- 
ly, was executed prior to execution 
pf collateral note by such offlcer in- 
ffivldually as maker. did not reQuire 
holding* that collateral could not be 
held as general collateral for corpo¬ 
rationes note, where corporationes 
note had been extended from time 
to time and Corporation and its 
presldent had been treated as one. 
—Goldenberg v, Wardell, supra. 
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a pledge made to secure the pledgor^s individual 
notes and any other lijabilities of the maker to the 
payee or his assigns, due or to become due, may not 
be applied to his joint and contingent liability as in- 
dorser of notes for the obligation of a Corporation.^^ 
A pledge in the name of a firm, owned by an in¬ 
dividual, of which fact the pledgee is aware, may 
cover the personal indebtedness of the pledgor.^o 

A purchaser or assignee of the secured obligation 
from the pledgee is not entitled to avail himself of 
the collateral or any surplus thereof in satisfaction 
of his own unsecured claims against the pledgor^^ 
unless the contract of pledge, in terms, runs to the 
holder or holders of the original obligation.^^ 

c. Evidence aa to Persons and Debts or Llabili- 
ties Secored 

The general rules of evldence apply to evidence as to 
persona and debts or llabllltles secured by a pledge. 

The general rules of evidence apply to evidence 
as to persons and debts or liabilities secured by a 
pledge.88 Thus, the burdea of proof is on a 
creditor who claims a subsequent agreement by 
which collateral is to be held for additional indebted¬ 
ness to prove such agreement.®^ On the other hand, 
where defendant, in an action on a note, sets up a 
counterclaim alleging a tender of payment by him¬ 
self, and a refusal by plaintiff tp deliver up the 
collateral security, the burden is on him, although 
it requires proof of a negative, to.prove that the 
collateral was given to secure the note only,^^ 
if given to secure some other obligation, that such 
obligation was discharged before the tender;8« and 
he does not sustain such burden by testifying that 
he deposited the securities as security for the notes 

79. Mlch.—Perron 
Bazxk, 286 N.W. 859, 289 Midi. 629. 

80. Hl.—Union Brewlnsr Co. v. In¬ 
ter State Bank, etc., Co., 88 N.B. 

997, 240 111. 464. 

49 C.J. p 941 note 50. 

81- Mo.—^Hornsby v. Knorpp, 232 
S-W. 776, 207 Mo.App. 302. 

88. U.S.—^Mulert v. Tarentum Nat. 

Bank, Pa.. 210 IF. 857, 127 C.C.A. 

419. 

49 C.J. p 941 note 55. 

83. lowa.—Clement v. Houck, 86 N. 

W. 765. 113 lowa 604. 

Mlch.—Stoddard v. Courtrigrht, 89 N. 

W. 710, 130 Mich. 134. 

Neb.—Omaha First Nat. Bank v. 

Goodman, 75 N.W. 846, 56 Neb. 

409. 

N.T.—^Lyons Nat. Bank of Lyons v. 

GuffUelmlno, 22 N.T.S.2d 287, af- 
flrmed 26 N.Y.S.2d 609, 261 App. 

Div. 1039. 

Fvidence as to character of trans- 
' action see supra $ 16. 
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in suit, without stating that they were deposited 
for no other purpose,87 or by testifying that he de¬ 
posited the securities with plaintiff as security for 
the notes and for the purposes mentioned in the 
agreement referred to in plaintifFs reply, where 
such agreement shows other purposes for holding 
the collateral than to secure the notes in suit, even 
though such agreement has been abrogated by fail- 
ure of consideration.8S 

In ascertaining the intention of the parties as to 
the debt or liability secured by the pledge, in addi- 
tion to the express agreements of the parties, evi¬ 
dence is admissible of correspondence^^ and con- 
versations®*^ of the parties with respect to the 
pledge, of a general course of dealing between 
them,®^ and of a general banking custom with which 
both parties were familiar.^2 Also, on a question 
whether securities in the possession of the creditor 
are held by him as collateral, evidence is admissible 
that about the time of the transfer of such securities 
to him he made advances to the dcbtor,®^ and that 
after the plcdgee's death securities sought to be held 
as collateral were found among his papers attached 
to the Principal obligation.®^ 

On a question whether a pledgee received cer- 
tain collaterals in good faith, evidence is admissible 
that he made advances on the faith of the se¬ 
curities;®® and, in the case of a loan to an estate, 
evidence is admissible that the pledgee was informed 
that the loan was to be put into a Corporation in 
which the estate was largely interested.®® In attack- 
ing the good faith of the pledgee of negotiable se¬ 
curities who obtaincd them from one not the owner, 
it is not necessary to show that he had notice of the 
particular person who was the real owner.®*^ How- 

89. N.T,—Sherman v. Robertson, 34 
N.Y.S. 276, 88 Hun 40. 

90« Mich.—Stoddard v. Courtright, 
89 N.W. 710, 130 Mtoh. 134. 

N.Y.—Sherman v, Hobertson, 34 N. 
Y.S. 275, 88 Hun 40. 

91. N.Y.—Jones v. Merchants’ Nat 
Bank, 26 N.Y.S. 660, 72 Hun 344. 

92. N.T.—Jones v. Merchants* Nat 
Bank, supra, 

93. Md.—Gemmell v. Davls, 28 A. 
1032, 76 Md. 546, 32 Am.S.R. 412. 

94. N.Y.—Covert v. Townsend, 1 N. 
Y.S. 816, 48 Hun 618. 

95- N.Y.—^Perth Amboy Mut. Loan, 
etc., Assoc. V. Ohapman, 81 N.Y.S. 
38, 80 App.Dlv. 666, afflrmed 70 N. 
B. 1104, 178 N.Y. 658. 

96. Oonn.—^Freexnan v. Brlstol ,SaV. 
Bank, 66 A. 527, 76 Conn. 212: ' ^ 

97. N.Y.—^Perth Amboy Mut Loan, 
etc., Assoc. V. Chapman, 81 N.TS. 


First Nat. 


FtesumptloiL 

Where borrowers exeeuted note» 
collateral in form, for totaJ Princi¬ 
pal sum due on two notes secured 
by mortgages, and notes were sur- 
rendered but lender retained pos¬ 
session of mortgages in Its col¬ 
lateral nie, presumptlon obtained 
that note was a renewal of obliga¬ 
tion evidenced by original notes.— 
Lyons Nat Bank of Lyons v. Gug- 
llelmino, supreu 

84. lowa.—Clement v. Houck, 85 N. 
W. 766, 113 lowa 604. 

85. N.Y.—Stokes v. Stokes, 60 N. 
B. 342, 166 N.T. 581—Stokes v. 
Stokes, 69 N.Y.S. 801, 28 M^sc. 68. 

86. N.Y.—Stokes v. Stokes, 60 N.B. 

342, 166 N.T 681—Stokes v. 

Stokes. 69 N.Y.S. 801, 28 Misc. 68. 

87- N.Y.—Stokes v. Stokes, 60 N.B. 
342, 166 N.Y. 681. 

88. N.Y.—Stokes v. Stokes, 50 N.B. 
342. 166 N.T 681. . 
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ever, if the pttrpose for which the collateral se- 
curity was given is expresscid in writing, parbl evi- 
dence is not admissible for the purpose of var3ring 
or contradicting such writing and showing that 
debts other than those expressed were intended to 
be securecL^s 


Weight and sufficiency. The general rules apply 
to the weight and sufficiency of the evidence as to 
the debt or liability secured by the pledge.^® A 
preponderance of the evidence has been held suffi¬ 
cient to establish a continuing pledge.i 


IV. RIGOTS Airo IJABILITmS OF PARTIES 


§ 29. Possession and Control of Property 

a. In general 

b. Tennination of pledgee^s right to pos¬ 

session 

a. In General 

A pledgee fs entitred to retaln possession and control 
of the pledged property untll the purposes of the pledge 
haye been satlidfed, whlch ordinarfly Is untii the debt se- 
cured has been tendered or pald In full. 

Since possession is the essence of a valid pledge. 


as considered supra § 19, the pledgee is entitled 
to retain possession and control of the pledged 
property untii the purposes of the pledge have been 
satisfied,2 as long as he does not breach the terms 
of the contract,® unless. the parties agrce to its 
surrender or the pledgee in some way discharges 
or relleases it* In the usual case of a pledge to 
secure payment of a debt, the pledgee can retain 
possession untii the debt has been tendered or paid 
in full^ or is otherwise discharged,® and this is 
true efven though no suit will lie for recovery of 


S8, 80 App.Div. 566, aJQSrmed 70 N. 

B. 1104, 178 N.T. 558. 

98. Tex.—Hardie v/ Wrlfirht, 18 e.W. 
616. 83 Tez. 345. 

49 <U. p 942 note 72. 

99. N.T.—Lyons Nat- Bank of 

Lyons V. Gusllelmino, 22 N.T.S.2d 
287, afflrmed 26 N.T.S.2d 509, 261 
App.Div. 1039. 

49 C.J. p 942 note 74. 

Evidence beld InwiiBclent 

N.T.—^Lyons Nat. Bank of Lyons v. 

Gugrlielmino, supra. 

49 C.J. p 942 note 74 [a3. 

1. Neb.—Omaha Blrst Nat Bank v. 
Goodman, 76 N-W. 846, 66 Neb. 
409. 

2m U.S.—^Tllles V. Commissioner of 
Intemal Bevenue, C.C.A., 118 F. 
2d 907, certiorari denied 61 S.Ct. 
143, 811 U.S. 703, 85 Lr.3B3d. 456— 
Pacific States Life Ins. Go. v. GUI, 

C. C1A.I11., 71 F.2d 376—Greenebaum 
V. General Forbes Hotel Co., P.C. 
Pa., 88 F.2d 96—Corpus Jtirls guot- 
ed In In re Kogera, D.CW.Va., 20 
F.Supp. 120, 132—Byland v. MUler, 

D. C.Ky., 13 F.Supp. 187. 

GfL—Johnson v. Hinson, 4 6.SL2d 661, 
188 Ga. 639. 

Ky.—^ercer Nat. Bank of Harrods- 
bursr V. Whlte's Bhc'r, 32 S.W'.2d 
734, 236 Ky. 128. 

Ia.—^R econstruction X^ance Corpo¬ 
ration V. Thomson, 171 6o. 553, 
186 La. i. 

N.J-—Bardsley v, Btot Nat. Bank & 
Trust Oo. of Montclalr, 168 A. 666, 
111 NJr.Law 512. 

Pa.—Clements v. Btoudt, Com.PL. 26 
North.Co. 316. 

Vt—Dieter v. Soott 9 A.2d 96, 110 
Vt. 876. 

49 GU. p 942 note 78. 

Possession of pledged corporate 
stock see (^rporatlons | 426 h. 


Rights of pledgor and pledgee as 
against: 

Attaching creditor see Attachment 
§ 73 c. 

Fxecution creditor see Fxecutions 
S 47. 

Gamlshing creditor see Gamlsh- 
ment 9S 64-66. 

Tltle and rlghts of trustee In bank- 
ruptcy to pledged property of the 
bankrupt see Bankruptcy 176, 
802. 

Only right 

All that the pledgee receives is 
possession of the goods and the right 
to retain possession untii the debt is 
pald.—^Mlount Tivy Wlnery v. Lewls, 
C.C.ACaL, 134 F,2d 120. 

Tamporary possession 
A pledge confers on the pledgee 
the right to temporary possession of 
the property.—^May v. Stalllngs, 16 
So.2d 870, 246 Ala. 292. 

8. TJ.B—Corpus Juris gUoted la 
In re Rogers, D.C.W.Va., 20 F. 
SSupp. 120, 132. 

49 C.J. p 942 note 79. 

4. La.—Reconstructlon Flnance Cor¬ 
poration V, Thomson, 171 So, 658, 
186 La. L 

5. U.B,—Tilles v, Commissioner of 
Intemal Bevenue. C.C.A8, 118 P. 
2d 907, certiorari denied 61 S.Ct 
148, 811 UjS. 708, 85 L.Bd. 456— 
Greenebaum v. General Forbes Ho¬ 
tel Co., D.C.Pa., 38 F.2d 96—Cor¬ 
pus Juris guoted in In re Rogers, 
D.C.W.Va., 20 FJSupp. 120, 132— 
Mltchell V. Boberts, C.C.Ark., 17 
F. 776, 5 McCrary 426. 

Cal.—Commercia! & Savings Bank of 
S€UQ Jose V. Hornberger, 78 P. 626, 
140 Cal. 16—Spect v. 'Spect, 26 P. 
203, 88 Cal. 437, 13 L.RAl. 187, 22 
Am.S.R. 314—^M!a.cl>onald v. Pacidc 
Nat Bank of San Francisco, 152 
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P.2d 860, 66 Cal.App.2d 357—In re 
Bank of Oakley, 2l P.2d 164, 181 
Cal.APP. 203. 

Fla.—Pepper v. Beville, 129 So. 834, 
100 Fla. 97. 

Ga.—Johnson v. Hinson, 4 lS.B.2d 661, 
188 Ga. 639. 

La.—^Reconstructlon Flnance Corpo¬ 
ration V. Thomson, 171 fio. 663, 
186 La. 1. 

Mo.—Corpus Juris dted in Russell v. 
Bmplre Storage & Ice Co., Mo.. 
69 8.W.2d 1061, 332 Mo. 707. 

N.J.—Franklin Trust Co. v. Gk>erke, 
185 A 89, 116 N.J.Law 629—Bard¬ 
sley V. First Nat Bank & Trust 
Co. of Montclalr, 168 A 666, 111 
.N.J.Law 612. 

N.T.—^Manufacturers Trust Co, v. 
Bank of Torktown, 282 N.T.fi. 607, 
156 Mlsc. 793. 

Pa.—Tloga No. 2 Bldg. Ass^n v. 
North Philadelphia Trust Co., 189 
A 708, 125 Pa.S>uper. 234. 

Vt—Island Pohd Nat Bank v. La- 
crolx, 168 A 684, 104 Vt 282. 
Wash.—Hodge v. Truax, 61 P.2d 367, 
184 Wash. 360, 103 AL.R. 420— 
Btusser v. Gottptein, 85 P.2d 6, 178 
Wash. 360. 

49 C.J. p 942 note 80. 

Termlnatlon of right to possession 
by payment or other discharge of 
secured debt see infra 5 fi 47-49. 
SxLtire amonnt due 
Creditor In possession of collateral, 
pledged as seourity for debt, cannot 
be compelled to retum it untll he re¬ 
ceives whole payment of Principal, 
interest and costs.—First Nat Bank 
V. Davls, La.App., 147 So. 98, 
di Vt—^Island Pond Nat Bank v. 

Lacroix, 168 A 684, 104 Vt 282. 
Wash.—Hodge v. Truax, 51 P.2d 867; 
184 Wash. 860, 108 AL.R. 420— 
fitusser V. Gottsteln, 86 P.2d 6, 173 
Wash. 360. 
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the secured debt,'^ and entitles the pledgee to retain 
possession of all the property pledged.8 

By special agreement of the parties provision 
may be made for a release of a portion of the col- 
laterals on the pa 3 ntnent of a part of the principal 
debt® or the performance of other condit-ions not 
amounting to a complete discharge of the principal 
obligation.i® 

SuhstiiuHon of property pledged. In order that 
there may be a substitution of property pledged, 
it is necessary that there be an agreement to sub¬ 
stitute it and that it should actually be substituted.li 

Enforcement of right to possession without ac-- 
tion. Where the pledgee is deprived of his pos¬ 
session by the pledgor, in addition to his right to 
bring legal or equitable proceedings,'as considered 
infra §§ 39-42, he may peaceably and without force 
take possession of the pledged property, but he is 
not authorized to take it forcibly or to capture it 
from the pledgor*s wife.i^ 

Duty to enforce pledge. A third person,!® or 
third persons in whose custody the pledged property 
is deposited jointly,!^ are bound to enforce the 
terms of the pHedge. 

b. Termination of Hedgee’s Eight to Posses- 
sion 

The pledgee'8 right to possession of the pledged prop¬ 
erty terminates when the purposes of the pledge have 
been fulfllled. 

The pledgee's right to possession of the pledged 
property, as considered supra subdivision a of this 


section, terminates when the purposes of the pledge 
have been fulfilled.l5 The right is not lost by 
the subsequent bankruptcy of the pledgor,!® or by 
a repledge by the pledgee and payment by the pledge 
or of the debt for which repledged,!*^ or by a re- 
organization of the Corporation the stock of which 
constituted the pledge,!® or by a delivery thereof 
by the pledgee’s agent to a disinterested third per- 
son,!® although in the absence of a demand on the 
agent the pledgee may be unable to recover the 
property from the agenfs depository.®® 

§ 30. Use of Property 

The pledgee ordinarily Is not entitled to use the prop¬ 
erty pledged except with the consent of the pledgor. 

As a general rule the pledgee is not entitled to 
use the property pledged®! except with the express 
or implied consent of the pledgor,®® as where use 
ds esscntial to preservation of the pledged prop¬ 
erty.®® However, it has been hcld that a pledgee 
does not incur liability by using the property 
pledged when it is of such a character as not to. 
be lessened by use.®^ A pledgee of a ship, pledged 
to secure amotmts owed him and others, has been 
held entitled to kccp the vessel employed and to in¬ 
cur some risks thercin.®® However, the pledgee ia 
not entitled to make a profit from the pledged prop¬ 
erty,®® and if, from the use of it profits are de- 
rived, he must, in the absence of a special agree¬ 
ment, account to the pledgor for them.®*^ It haa 
been hcld that the pledgor may use the orSginal 
collatcral for his own purposes on substitution of 
other of equal value.®® 


7. Pa.—Cohen v. Keller, 90 A. 4S3, 
244 Pa. 109. 

49 C.J. p 948 note 81. 

ElTect of llmltatlons see Limltatlons 
of Actions § 10. 

a. Mo.—iSmlth V. Holdoway Const. 
Go.. 129 S.W.2d 894, 344 Mo. 862. 

9. Ind.—^Indianapolis First Nat. 
Bank v. Root, 8 N.B. 106, 107 Ind. 
224. 

Okl.—^Durant Nat. Bank v. Bennett, 
271 P. 141, 133 Okl. 80. 

10. Tex.—Malone v. Wrlglit, 86 S. 
W. 420, 90 Tex. 60. • 

49 O.J. p 948 note 83. 

11. U.S.—Queen City Printinff Ink 
Co. V. Hochester BEerald Co., D.O, 
N.T., 88 F.2d 264. 

12. N.T.—Gehl v. Bachmann-Bech- 
tel Brewingr Co., 141 N.T.Q. 183, 
166 App.Dlv. 61, appeal denied 141 
N.T.Sw 1120, 166 App.Div. 916. 

49 C.J. p 943 note, 87. 

13. CaL—Perry v. Parrott, 67 P. 144, 
186 CaJ. 238. 

14. Cal.—Meyers v. L.ajGcer, 294 P. 
80. 110 Cal.App. 688. 

72 C. J.S.—4 


16. U.S.—Corpus Jnrls gnoted in 
In re Bogrers, D.C.W.Va., 20 F. 
•Supp. 120, 132. 

49 C.J. p 943 note 89. 

16. U.S.—^Teatman v. New Orleans 
'Sav. Inst., La., 96 U.S. 764, 24 L. 
Ed. 689-—Corpus Juris 4 ,uoted in In 
re Rofirers, D.C.W.Va., 20 F.Supp. 
120, 182. 

17. N.Y.—Sistaxe v. Oicott, 7 N.T. 
St. 470. 

18. N.T.—Grlgffs V. Day, 47 N.T.S, 
600, 21 App.Dlv. 442, reversed on 
other grounds 62 N.E. 692, 168 N. 
T. 1. 

49 C.J. p 943 note 92. 

Pledgred stock grenerally see Corpora¬ 
tione §8 417-483. 

19. Cal.—Stephan v. Lageravest, 199 
P. '62, 62 Cal.App. 619. 

49 C.J. p 943 note 93. 

80. Cal.—Stephan v. Lageravest, su¬ 
pra. 

49 C.J. p 948 note 94. 

81. U.6.—CoxnxherclCLl Nat. Bank in 
Shreveport v. Parsons, O.C.A.La., 
144 F.2d 231, rehearlng denied 146 
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F.2d 191, certiorari denied 65 S,. 
Ct. 440, 323 U.S. 706, 80 D.Ed, 
636. 

49 C.J. p 944 note 96. 

Liability to account for inconae or- 
proAts see infra 8 81. 
Rehypothecatlon of pledged property 
see infra 8 43 d. 

Use of corporate stock held in pledge. 

see Oorporatlons 8 426 b. 

28. Cal.—^Damon v. Waldteufel, 83 
P. 903, 90 Cal. 234. 

49 CJ. p 944 note 97. 

83. Hawail,—^Howard v. Hubertson,. 
1 Hawail 74. 

84. Utah.—Hoyt v. Upper Marlon. 
Dltch Co., 76 P.2d 234, 94 Utah 1^4, 

25. U.S.—^Fagan v. Thompson, C,C» 
Mo., 88 F. 467. 

86. tr.'S. —Hellawell v, Towrt of* 
Hempstead, D.C.N.T-» 10 F.SUpp, 
771. 

87- Utah. —^Hoyt v. ppper Mjarlon 
Ditch Co.. 76 P.2d 284, 94 UtaU 184; 

88. U.S.—In PTudenoe CJo.j CaA*. 

N.Y., 88 F.2d 420. 
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§ 31. Income or Profits 

The pledgee Is entitled, In the absence of an agree- 
ment to the contrary, to the possession and control of In¬ 
come accruing from the pledged property during the perl- 
od of the pledge; but he must account to the pledgor for 
all such Income, and ordlnarily It shouid be applied to the 
reduction of the Indebteclness secured. 

The pledgee’s right to possession and control of 
the pledged property ordinarily carries with it right 
to possession and control of income accruing dur¬ 
ing the period of the pledge.^® However, th-is right 
may be modified by an agreement between the par¬ 
ties for a specified portion of the income to be paid 
to the pledgor,30 and, where the agreement so pro¬ 
vides, the pledgee may be entiifled to terminate the 
right to such income on the occurrence of specified 
conditions or events.3i A pledgee who voluntarily 
permits the pledgor to collect the income accruing 
from the pledged property is estopped to claim title 
to collections thereof made prior to the giving of 
notice of claim to it.32 It has been held that a 
pledgor may collect accounts receivable and, in- 
stead of remitting them to the pledgee, make cash 
payments for the equivalent.33 

The pledgee must account to the pledgor for all 
the income, profits, and advantages derived by him 
from the pledged property 34 Ordinarily such prof¬ 
its or income shouid be applied to the reduction of 
the dndebtedness,35 first to the pa3rment of the in- 
terest on the debt, then to the principal,36 and any 


surplus remaining after all proper pa 3 rments to the 
pledgee, including expenses, as considered infra § 
32, is held for the pledgor.37 

Application of fund aHsing from pledged prop~ 
erty. The pledgor cannot compel the pledgee to 
apply to payment of the debt in advance of its 
maturity a fund arising from the property 
pledged.38 

Rental value, A pledgee is not chargeable with 
rental value for unused property.33 

Waiver. 'Statutes providing that acceptance of 
the whole principal is a waiver of interest do not 
apply to a pledgor accepting in different install- 
ments the whole principal of the debt.40 

§ 32. Allowance for Expenses 

a. In general 

b. In subjecting property to purposes of 

pledge 

a. In Q^neral 

The pledgee Is entitled to relmbursement for expenses 
reasonably Incurred by hIm In keeping, caring for, and 
protecting the property pledged. 

The pledgee is entitled to reimbursement for all 
expenses reasonably incurred by him in keeping 
and caring for the property pledged,^! such as rea- 
sonable expenses incurred in connection with the 


29. Ind.—0*Brlen ▼. Planders, 41 
Ind. 486. 

N.Y.—^Manufacturers Trust Co. v. 
Bank of Torktown, 282 N.T.S. 607, 
156 Misc. 793. 

Bespectlve rlghts of pled^ror and 
pledgee to dividende on stock 
pledged see Corporatione § 469 b. 
Dnty to collect 

It is the duty of the pledgee or 
subpledgee to collect the accruals 
from the security.—^Hoyt v. Upper 
Marion Ditch Co., 76 P.2d 234, 94 
trtah 134. 

Znterest on bonds 

Generally, pledgee is entitled to 
interest on pledged bonds.—Detrolt 
Trust Co. V. First Nat. Bank-Detroit, 
D.C.Mich., 7 F.Supp. 117. 
sa Mich,—Stott V. Stott Bealty 
Co., 11 N.W.2d 215, 306 Mich. 492. 

31- Mich.—Stott V. Stott Kealty Co'., 
supra. 

Conrt proceedlngB Impouading 
amoimt allowed 

MiclL —stott V. Stott Realty Co., su¬ 
pra. 

82. TT.S.—Detroit Trust Co. v. First 
Nat. Bank-Detroit, D.C.Mich., 7 F. 
Supp. 117. 

83« D.S.—^In re Prudence Co., C.C.A. 
N.Y., 88 F.2d 420. 


34. Pa—^Thomas v. Waters, 38 A.2d 
237, 860 Pa 214. 

Wash.--4k)rptis Jnxls olted in State 
V. Nicely, 18 P.2d 603, 606, 171 
Wash. 439. 

49 O.J. p 944 note 1. 

Dividends on pledged stock see Cor- 
porations S 469 b. 

35. N.Y.—^Manufacturers Trust Co. 
V. Bank of Torktown, 282 N.T.S. 
607, 156 Misc. 793. 

Utah.—^Hoyt v. Upper Marion Ditch 
Co., 76 P.2d 284, 94 Utah 134. 

36. Pa.—Thomas v. Waters, 88 A.2d 
237, 360 Pa 214. 

Wash.—Corpus JUxls dted In State 
V. Nicely, 18 P.2d 603, 606, 171 
Wash. 439. 

49 O.J. p 944 note 2. 

37. Wash.—Corpus JUris dted in 
Stato V. Nicely, 18 P.2d 603, 606, 
171 Wash. 439. 

49 C.J. p 944 note 4. 

38. Tex.—Caldwell v. Spear, Civ. 
App., 269 S.W. 1007. 

49 C.J. p 944 note 5. 

39. Da—^Loulsiana-Texas Oll, etc., 
Co. V. Atlanta Oil, etc., Co., 60 So. 
409, 124 La 886. 

49 C.J. p 944 note 6. 

40. Mont.—^Leggat v. Palmer, 102 P. 

327, 39 Mont. 302. | 

49 C.J. p 944 note 8, J 
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41. U.S.—Oorpus Jtirls dted In 
Glrand v. Klmbell Milllng Co., C. 
C.A.Tex., 116 P.2d 999, 1001. 

N.J,—Corpus Juxls dted In Fidellty 
Union Trust Co. v. Guaranty Trust 
Co. of New York, 37 A.2d 863, 867, 
136 N.J.Eg. 222, reversed in part 
on other grounds and cause re- 
manded Fidellty Union' Trust Co. v. 
Johnson, 6'6 A.2d 813, 140 N.J.Bql. 
648. 

Pa—Corpus Juris guoted in Gordon 
V. Mohawk Bond & Mortgage Co., 
176 A. 422, 426, 317 Pa 267. 

Tex.—^Moore v. Erenek, Clv.App., 17 
S.W.2d 89, reversed on other 
grounds Moore v. Krenex, Com. 
APP., 39 S.W.2d 828. 

Wash.—Corpus Juris olted in State 
V. Nicely, 18 P.2d 603, 606, 171 
Wash. 439. 

49 C.J. p 944 note 10. 

Duty of pledgee to pay Installments 
due on pledged stock see Corpora- 
tlons 9 426 b. 

Neoessary expenses 
Ga—Johnson v. ]?lrst Nat. Bank, 184 
S.E. 915, 53 GaApp. 56. 

Ownershlp of pledged property 
Fact that security glven to in- 
sure fulflllment of obllgatlon of In- 
dorser of note belongs to maker and 
was pledged to indorser and sub- 
pledged by him to holder does nol; 
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physical pfeservation and care of the property,^^ 
protecting it against liens,^» or in the payment of 
taxes,assessments,^5 and insurance premiums.^® 

However, there can be no recovery on this theory 
for expenses not reasonably incurred in the care 
and preservation of the pledged property.^^ 

Under express agreement Where the parties 
have agreed that the pledgee shall pay specified 
expenses, the pledgee is not entitled to reimburse- 
ment for them.^8 

As hetween joint pledgees. In the absence of a 
contract that compensation for Services shall be 
paid, joint pledgees cannot recover of each other 
compensation for Services rendered in caring for 
the pledged property and converting it into 
money.^^ 

b. Ih Snbjecting Property to Purposes of Pledge 

The pledgee le entitled to reimbursement for reason- 
able expenses necessarlly Incurred In subjecting the 
pledged property to the purposes of the pledge. 

The pledgee is entitled to reimbursement for rea- 
sonable expenses necessarily incurred in subject¬ 
ing the pledged property to the purposes of the 
pledge,such as expenses incurred in collecting 
pledged dioses in action.51 No reimbursement will 
be allowed for unnecessary and unauthorized ex- 

penses.52 

Reasonable attome/s fees necessarily incurred in 


preserving or collecting collateral may be allowed 
the pledgee.53 However, reimbursement for attor- 
ney^s fees will be denied where it was not reasona¬ 
bly necessary to incur them for the purposes of the 
pledge54 or they are unreasonable in amount or 

character.5 5 

§ 33. Care of Property 

a. In general 

b. By pledgee 

a. In General 

A plodgor who has free accesa to the goods pledged, 
equally with the pledgee, has the duty to care for them, 
and he cannot hold the pledgee responsible for a loss 
which oouid have been pnevented by the exerclae of due 
care on his part. 

Where the pledgee permits the pledgor to have 
free access to the goods, it is equally the duty of 
the pledgor to care for them, and he cannot hold 
the pledgee responsible for any loss which could 
have been prevented by due care on his part®® In 
such a case an unexplained loss of the goods does 
not raise any presumption of negligence on the 
part of the pledgee.®^ 

b. By Pledgee 

(1) In general 

(2) Liability for loss 

(3) Pledges of life insurance policics 

(4) Evidence and questions for jury 


derogate from rlght ot holder to 
charge indorser with such payments 
necessary to iprotect and save the 
security.—^Hoyt v. Upper Marlon 
Dltch Co., 76 P.2d 284, 94 Utah 134. 

42. Or.—Seaweard v. Ontario First 
Nat. Bank, 166 P. 282, 84 Or. 678. 

49 C.J. p 944 note 11. 

Bepalrs 

Ga.—Johnson v. First Nat Bank, 184 
G.F. 915, 53 Ga.App. 66. 

Or.—Beaweard v. Ontario First Nat. 
Bank, 165 P. 282, 84 Or. 678. 

43. Wash.—Gray v. Haasze, 246 P. 
24, 138 Wash. 604, 608. 

49 O.J. p 944 note 12. 

44L XJ.S.—^Fagan v. Thompson, C.C. 
Mo., 38 P. 467. 

N.J.—Corpus Juris olted In Fidellty 
Union Trust Co. v. Guaranty Trust 
Co. of New York, N.J.Ch., 37 A.2d 
853, 857, 135 N.J.Fq. 222, reversed 
in part on other grounds and cause 
remanded Fidelity Union Trust Co. 
V. Johnson, 55 A.2d 813, 140 N.J. 
Bq. 548. 

Pa.—Corpns Jnrls gnoted In Gordon 
V. Mohawk Bond & Mortgage Co., 
176 A. 422, 426, 817 Pa. 267. 

Tex.—^Moore v. Krenek, Clv.App., 17 


iS.W.2d 89, reversed on other 
grounds Moore v. Krenex, Com. 
App., 39 B.W.2d 828. 

49 C.J. p 945 note 18. 

45. Pa.—Corpus Juris quoted in 
Gordon v. Mohawk Bond & Mort¬ 
gage Co., 176 A. 422, 426, 817 Pa. 
267. 

Utah.—^Hoyt v. Upper Marlon Ditch 
Co., 76 P.2d 284, 94 Utah 134. 

49 C.J. p 945 note 14. 

46. Pa.—Corpns Juris quoted in 
Gordon v. Mohawk Bond & Mort¬ 
gage Co., 176 A. 422, 425, 817 Pa. 
267. 

49 C.J. p 946 note 16. 

Duty of pledgee to advance money 
for premiums on pledged Insurance 
pollcles see Infra § 33. 

47. U.S.—^Wolf V. American Trust, 
etc., Bank, 111., 214 F. 761, 182 C.C. 
A. 410. 

49 C.J. p 945 note 16. 

48. N.T.—^Meyer v. Carmer, 186 N. 
TJS. 64, 160 App.Div. 921. 

49 C.J. p 946 note 17. 

49. N.T.—Central Trust Co. v. New 

York Bquipment Co., 84 N.Y.S. 849, 
87 Hun 421. < . . I 


60. Okl.—^Plcher Bank v. Harris, 229 
P. 187, 100 Okl. 256, 40 A.I 1 .K. 254. 

49 C.J. p 945 note 18. 

61. Tex.—^Moore v. Krenek, Clv. 
App., 17 S.W.2d 89, reversed on 
other grounds Moore v. Krenex, 
Oom.A|pp., 39 aW.2d 828, 

49 C.J. p 946 note 19. 

52. Mlch.—Austln V. Hayden, 137 
N.W. 817, 171 Mlch. 88, Ann.Cas. 
1915B 894. 

49 C.J. p 945 note 20. 

53« Tex.—^Moore v. KIrenek, Civ. 
App., 17 B.W.2d 89, reversed on 
other grounds Moore v. Krenex, 
Com.App., 39 G.W.2d 828. 

49 C.J. p 946 note 21. 

64. lowa.—^McCormick v. Lundburg, 
88 N.W. 409, 74 lowa 668. 

49 CJ. p 946 note 22. 

56. Neb.—Cressman v. Whltall, 21 
N.W. 468, 16 Neb. 692. 

49 C.J. p 946 note 28. 

66, N.Y.—Wlllets V. Hatch, 80 N.B. 

261, 132 N.T. 41, 17 L.Il.A,'193. 
Care of pledged corporate stock see 
Corporatione $ 426 b. 

57. N.T.—^Lemnos Broad Sllk 

Works, Inc. v. Spiegelberg, 217 N. 
Y.S. 696, 127 Mlsc. 856. , 1 . 
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(1) In General 

The pledgee Is under an Implled agreement to keep 
safe the pledge, and must exercise ordlnary or reasonable 
care In the preservatlon of the property pledged and In 
protecting the pledgor’s rights therein. 

There is an implied agreement on the part of 
the pledgee for the safe-keeping of the pledge.^s 
He is tmder a duty to exercise ordinary or reason- 
ahle care in the preservation of the property 
pledged^^ and in protecting the pledgor’s rights 
therein.®® However, the exercise of ordinary care 
is sufficient;®! the pledgee is not an insurer of the 
property pledged,®2 and he need not exercise every 

58. Fla»—Pepper v. BevUle» 129 So. 

834, 100 Fla» 97. 

Sufflclency of dlli^renoe in collection 
of chose in actlon pledgred see Ixifra 
fi 74^ 

To keep Intact 

Where he does not proceed on the 
pledgred property, the pledsee is un¬ 
der obligation to keep the pledgred 
property Intact, In order that it may 
be retumed when the Principal ob- 
ligration is pald.—^People's Bank v. 

Cookston, Lia»App.. 142 So. 285. 

59. Mich.—Alexander v. Glass, 299 
ISr.W. 165, 298 Mich. 483-—Melvin- 
dale State Bank y. Eckfeld, 277 N. 

W. 875, 288 Mich. 179. 

Minn.—Faunce v. Schueller, 8 N.W* 

2d 523. 214 Minn. 412. 

Miss. — ^BUbemia Bank & Trust Co. y. 

Tumer, 127 So. 291, 156 Miss. 842. 

Wis.—^Rezash y. Bank of Two Riv- 
ers, 227 IST.W. 4, 199 Wis. 419. 

49 C.J. p 946 note 29. 

Care and nefirligrence of baflees gen- 
erally see Ballments fi fi 26-29. 

Puxpose of statui Imposlng duty 
on person receiving collateral securi- 
ty to use reasonable care and dili- 
genoe In connection therewith is to 
require creditor to handle collater- 
als in good faith^—^Irwin y. Life & 

Casi. Ins. Co. of Tenn., 50 'SJBl2d 364, 

204 Ga. 582. 

SO. lowa.—Carter y. McClaln, 244 
N.W. 671, 216 loYra 19. 

Mich.—Alexander y. Glass, 299 N.W. 

155, 298 Mich. 483—MelYindale 

State Bank y. Eckfeld, 277 N.W. 

876, 283 Mich. 179. 

SaoxULoe of pledge 
Pledgee has the duty to protect 
the debtor to the extent that the 
security should not be sacriflced.— 

Wlse Y. Cecil, Tex.CiYJi.pp., 136 S. 

W.2d 235, error refused. 

61. Miss.—BOLbemla BajiTr & Trust 
Co. V. Tumer, 127 So. 291, 166 Miss. 

842. 

Mont.—^Rock Island Plow Co. y. Cut 
Bank Implement Co., 53 P.2d 116, 

101 Mont 117. 

Tex.—Corpus «Turis dted In Savage 
Oil Co. Y. Johnson, CiYJ^pp., 141 
S.W.2d 994, 997. 

49 <XJ. p 94 $ note 30. 


possible precaution to prevent loss.®* Ordinary 
care is that degree of care which prudent men ex¬ 
ercise with respect to their own property of a 
similar kind under similar circumstances,®^ and 
varies in accordance with the conditions affecting 
its exercise.®® 

Some authorities have stated that the pledgee is 
charged with the duty of an agent®® or that he as 
a trustee,®7 first, to pay the debt, and second, to 
pay over the surplus of the pledge to the pledgor;®® 
and that he cannot so deal with the pledged prop¬ 
erty as to destroy or even impair its value.®® 

392—^Bowes y. National City Bank 
of New York, 6 N.T.S.2d 803, 169’ 
Mlsc. 78—Cole v. Manufacturers 
Trust Co.. 299 N.T.S. 418, 164 Mlsc. 
741—^First Trust & Deposit Co. v. 
Potter, 278 N.T..S. 847, 166 Mlsc. 
106. 

49 O.J. p 946 note 35. 

Pledge as creatlng trust relatlonshlp 
generally see supra fi 21 . 

68 , Miss.—Hibernia Bank & Trust 
Co. V. Tumer, 127 So. 291, 166 
Miss. 842—Boswell v. Thlgpen, 22 
So. 823, 75 Miss. 308. 

N.Y.—Toplltz V. Bauer, 55 N.E. 1069, 
161 N.Y. 826—Gillet v. Bank of 
America, 65 N.E. 292, 160 N.Y, 649 
—Wheeler y. Newbould, 16 N.Y. 

, 392—Bowes v. National City Bank 
of New York, 6 N.Y.S.2d 803, 169 
Mlsc. 78—Cole v. Manufacturers 
Trust Co., 299 N.Y.S. 418, 164 Misc. 
741, 

69. Miss,—Hibernia Bank & Tmst 
Co. V. Tumer,' 127 So. 291, 166 
Miss. 842—Boswell v. Thigpen, 22 
So. 823, 75 Miss. 308. 

NT.Y.—Toplltz V. Bauer, 56 N.E. 1069, 
161 N.Y. 326-^illet v. Bank of 
America, 66 N.E. 292, 160 N.Y. 
649—Wheeler v. Newbould, 16 N. 
Y. 392—^Koho Y. Roeth, 260 N.Y.S. 
662, 237 App.Div. 262, reargument 
denled 261 N.Y.S. 1048, 238 App. 
Dlv. 776—Cole v. Majiufacturers 
Trust Co., 299 N.Y.S. 418, 164 Misc. 
741. 

Origln of mle 

The mle has its prigln In the case 
of pledges of tan^ble personal prop¬ 
erty because the possession and con- 
trol are thought to give the trustee 
opportunitles for oppresslon and 
wrong in the management of the 
property which call for the closest 
scmtlny of his acts.—^Bowes v. Na¬ 
tional City Bpnk of New York, 6 N. 
YJ3.2d 803, 169 Mlsc. 78. 

Blsoeuuting paper 
Pledgpe, unless expressly author- 
ized 80 to ^ do, cannot dlscount par 
per at less than Its face value or 
transfer, it fior comprpmlse amount 
tp person w^th notioe or equlvalent 
thereof.—Love v. Rogers, 160 So. 815, 
168'Miss. 1 . 


62. Miss.—^Hibemla Bank & Trust 
Co. v. Tumer. 127 So. 291, 166 Miss. 
342. 

63. S.C.—Scott v. Crews, 2 S.C. 622. 
49 C.J. p 946 note 31. 

Payment of prior Uens 
Pledgee is not compelled to ad- 
vance expenses or pasrments on prior 
Uens on principales property In or¬ 
der to preserve the security pledged. 
—^Faunce v. Schueller, 8 N.W.2d 623, 
214 Minn. 412. 

Thlrd personas enforcement of Jnnlor 
lien 

Fact that holder of note secured hy 
chattel mortgage note permltted sale 
of mortgaged property under Junior 
chattel mortgage wlthout protest 
could not dlscharge makers from lia- 
bility.—^Peoplees Bank v. Cookston, 
La.App., 142 So. 286. 

64. lowa.—Carter v. McClaln, 244 
N.W. 671. 216 lowa 19. 

Miss.—^Hibernia Bank & Trust Co, v. 

Tumer, 127 So. 291, 166 Miss. 842. 
Wis.—^Rezash v. Bank of Two Riv- 
ers, 227 N.W. 4, 199 Wis. 419. 

49 C.Jt P 946 note 32. 

65. Miss.—Hibernia Bank & Tmst 
Co. Y. Tumer, 127 So. 291, 166 
Miss. 842. 

49 C.J. p 946 note 33. 

DlUgeuce reqnlred of pledgee In 
care of pledge depends on character 
of thing pledged and surrounding 
circumstances as well as means of 
protectlon.—^Hibernia Bank & Trust 
Co. Y. Turner, supra. 

. 66 . Mo.—Dibert y. D'Arcy, 164 &W. 
1116, 248 Mo. 617. 

67. Ga»—^Loflin y. Howard, 172 »S. 

B. 831, 48 Ga-App. 373. 

Md.—County Trust Co. of Maryland 
v. Stevenson, 186 A. 436, 170 Md. 
550. 

Miss.—^Hibernia Bjuik & Trust Co. y. 
Tumer, 127 So. 291, 166 Miss. 842— 
Boswell, v. Thlgpen, 22 So. 823, 76 
Miss. 308—^McLemore v. Hawkins, 
'46 Miss. 716. 

N.Y.—Toplltz v. Bauer, 66 N.E. 1069, 
161 N.Y. 326:—Gillet v. Bank of 
America, 65’N.E. 2j92. 160,N.Y. 649 
—Wheeler v. Newbould, 16 N.Y. 
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Employment of agents or attomeys. The pledgee 
must use reasonable skill and diligence in the em- 
ployment of agents and attorneys.'^® 

Insurance. In the absence of an agreement to 
that effect, the pledgee is not obligated to insure 
the pledged property.'^^! 

(2) Liability for Loss 

A pledgee Is llable for the loss, destruction, or de- 
preclation of the property pledged through his negllgence, 
but, In the absence of an express agreement to the con- 
trary, he is not llable for damage arlslng without legal 
fault on his part. 

Loss, destruction, or depreciation of the property 
through the negligence of the pledgee imposes on 
him liability therefor to the pledgorJ^ Such lia- 
biiity continues for’ losses occurring after maturity 
of the debt,78 and even after its discharge, as long 
as the property remains in the possession of the 
pledgee.*^^ However, the pledgee is not liable for 
damage arising without legal fault on his part,76 
as where he makes an honest error in judgment^s 
or where the loss is caused by overpowering force.77 
This rule, however, may be varied by express agree¬ 
ment of the parties.'^8 Where the pledgee has 
agreed to keep pledged property insured he is lia¬ 
ble for loss occurring while it is uninsured,*^® the 
measure of damages in event of total loss being the 
insurable value of the property.^O It has been held 
that a contract expressly excluding the pledgee's 
liability for loss frora specified causes should be 
construed as imposing liability for loss from un- 
specified causes.^i 

Lhni^tions on the liability imposed on the 


pledgee by law must be plainly expressed,82 and 
cannot go so far as to authorize fraud.83 

(3) Pledges of Life Insurance Policies 

In thd absence of an agreement to such effect, a 
pledgee Is not requlred to pay premlums on a life Insur¬ 
ance policy pledged to him. 

In the absence of an agreement to such effect, 
the pledgee is not obligated to pay premiums on 
a life Insurance policy pledged to him.^^ The 
pledgee is not authorized to surrender the policy 
without the pledgor's consent.85 

(4) Evidence and Questions for Jury 

In the case of loss or Injury to the property pledged, 
the burden Is on the. pledgee to show the exerciee of due 
care on his part, where he has been glven exclusive pos¬ 
session of the pledged property. The general rules gov- 
erning the admlssibllity and the weight and sufflclency of 
the evidence apply, and on confllctlng evidence the ques- 
tion of the pledgee'8 negligence In carlng for the pledged 
property Is for the Jury. 

As a general rule, in the case of loss or injury 
to the pledged property, the burden is on the 
pledgee to show the exercise of due care on his 
part®® This rule does not apply, however, in a 
case where he has not been given exclusive posses¬ 
sion of the pledged pro-perty.®*^ Evidence is admis- 
sible as to the nature of the property and all the 
circumstances connected with its keepihg by the 
pledgee.®® Evidert.ee that the pledgee failed to use 
the same care for the pledged property as for'his 
own is strongly persuasive of negligence;®® but 
evidence of the employment of such care, althiough 
entitled to consideration,®® does not create a prima 


7a S.D.—^Plymoutli County Bank v. 
Ollxnan, 68 N.W. 786, 9 S.D. 278, 62 
Am:S.R. 868. 

49 C.J. p 946 note 86. 

71. 'Ga.—^Norris ▼. Iffaneret-Brannon 
Oo., 90 S.E. 79, 18 Ga-App. 639. 

49 C.J. p 946 note 87. 

72. Ga-—^Irwln v. Life & Cas. Ins. 
Co. of rDenn., 50 S.B.2d 354, 204 
Ga. 582. 

Miss.—^Hibernia Bank & Trust Co. v. 

Turner, 127 So. 291, 156 Miss. 842. 
Mont.—^Rock Island -Plow Co. v. Cut 
Bank Implement Co., 53 P.2d 116, 
101 Mont 117. 

N.T.—^Flrst Trust Deposlt Co. v. 
Potter, 278 N.TJ3. 847, 166 Mlsc. 
106. 

Wls.—^Rezash v. Bank of Two Rlv- 
ers, 227 N.W. 4, 199 Wls. 419. 

49 CiJ. p 947 note 40. 

Liability of pawnbroker for loss of 
groods see Pawnbtokers S 8. 

73. Neb.—Butler v. Greene, 68 N.W. 

496, 49 Neb. 280. 

0 

74. Md.-^Baltbnore 'Third Nat Bank 
V. Boyd, 44 Md. 47, 22 Am.R. 36. 


N.T.—Ouderklrk v. Troy Cent. Nat. 

Bank, 23 N.B. 876, 119 N.Y.‘ 263. 

75. Pa.—^Readlng- First Nat. Bank v. 

Forguson, 73 A. 551, 224 Pa. 897. 
49 C.J. p 947 note 43. 

78. Pa.—^Reading First Nat Bank 

V. Perguson, supra. 

49 C.J. p 947 note 44. 

77. U.B.—^MoLenaore v, Louislana 
•State Bank, La., 91 U.S. 27, 23 L. 
Ed. 196. 

49 C.J. p 947 note 45. 

78. Mass.—^Drake v. WWte, 117 
Mass. 10. 

49 C.J. p 047 note 46. 

79. Mo.—^Matthews v. MoGulfin, 166 
S.W. 874, 180 Mo.App. 66. 

49 C.J. p 946 note 88. 

80. Arit—^People^s Bank v. Menden- 
hall, 243 S.W. 806, 164 Ark. 282. 

49 C.J. p 946 note 30. 

81. Ohlo.—Savln v. Butler, 146 N 
E. 673, 111 Ohlo St 695. 

49 C.J. p 947 note 47. - 

82. Mq.—^D lbert v. ’ ETArcy, 164 &, 

W. 1116, 248 Mo. 617. . , , , 

93. Mo.“Dlbert V- D’Afcy, supra., 
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84. N.T.—^Kllloran v, Sweet, 26 N, 
T.S. 295, 72 Hun 104, aiSrmed 89 
N.E. 857, 144 N.T. 703. 

49 C.X p 947 note 60. 

85. R.I.—^Manton v. Roblnson, 87 
A. 8. 

49 C,J. p 947 note 62. 

86. N.T.—^Lomnos Broad Sllk Works, 
Inc. V. Splegeltoerg, 217 N.T.S. 696, 
127 Mlsc. 866. 

Burden of proof as to negligence of 
bailee generally see Ballments S 
60 c. 

Evidence as to care In actlon: 

For fallure to enforce pledged ool- 
lateral see infra { 74. 

To .recover on secured debt see in¬ 
fra S 66. 

87- N.T.—^Lemnos Broad Sllk Works^ 
Inc. V. Splegelberg, sUpra* 

88. S.O.—iSoott V. Creyrs, 2 8.C. 622-, 

89. N.T.—Quderklrk 'v. Tfby Ceiit 
Nat Bank, 28 ObT.E. 876, 119 N;T. 
268. " ' - ■ ■ '' 

49 O.J. P 948 note 66, ^ 

90. Pa.—^^le Bank v. •Smitln • 
Brewst 9, 8 Phlls- ^8. 
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facie case of the exercise of ordinary care, where 
there is direct evidence of the manner in which the 
pledge was kept.^^ The fact that the pledged prop- 
erty is stolen from the pledgee establishes neither 
responsibility nor lack of responsibility on his 
part.®^ The nstial rules as to weight and sufficiency 
of evidence apply with respect to issues involving 
the duty and care of the pledgee as to pledged prop- 
erty.93 

Questions for jury. On conflicting evidence, the 
question whether the pledgee has evercised due 
diligence and care in keeping the pledged propeiiy 
is for the jury to determine.^^ 

§ 34. Sale of Property before Maturity of 
Debt 

a. In general 

b. Duty to sell 

c. Conduct of sale 

d. Effect of unauthorized sale; ratifi- 

cation 

a. In Gkneral 

In the absence of an agreement permlttlng It, a 
pledgee has no right to sell the pledged property before 
maturity of the debt, but such right may be conferred 
by the contract of pledge. 

In the absence of an agreement to such effect, 
the pledgee has no right to sell the pledged property 


before maturity of the debt.®® Such a right may, 
however, be conferred by the contract of pledge, 
although provisions therefor are to be strictly con- 
strued,®7 and a sale is not authorized except on 
happening of the conditions specified.®® In the ab¬ 
sence of the happening of the specified contingen- 
cies, the consent of the pledgor will not authorize 
a sale, by a pledgee with notice, as against the rights 
of an execution purchaser, of the rights of the 
pledgor in the pledged property.®® 

Commercial paper. A pledgee has no right, in the 
absence of special authority or agreement permit- 
ting him to do so, to sell commercial paper held 
as pledge, either at public or private sale,i except 
in execution of a judgment obtained after ordinaiy 
proceedings.2 The power to sell may, however, 
be given the pledgee by express agreement,® al- 
though even in such case notice of the time and 
place of sale must be given the pledgor.^ A stat- 
utory provision that the pledgee has no right to 
sell pledged notes or do otherwise than collect them 
at maturity and apply the proceeds on the secured 
debt is designed for the benefit of the pledgor,® 
who may waive it® 

Waiver of mthoriBation to sell, A contract pro¬ 
vision giving the pledgee the right to sell before 
default is waived by a subsequent agreement ex- 
tending the date of payment and silent as to sale 
before default^ 


91- Pa.—Erie Bank v. Smlth, supra. 

92. Miss.—^Hibernia Bank & Trust 
Co. V. Tumer, 127 So. 291, 166 
Mlss. 842. 

93. Mlnn.—Faunce v. Schueller, 8 N. 
W.2d 523, 214 Hinn. 412. 

49 aj. p 948 note 60. 

94L Wis.—^Rezash v. Bank of Two 
Rivers, 227 N.W. 4, 199 Wis. 419. 

49 dJ. p 948 note 61. 

9S. Ariz.<^Hallenbeck v. Hegional 
Agr- Credit Corporation of Salt 
Lake City, Utak, 56 P.2d 1041, 47 
Ariz. 477. 

Mo.—Corpus Jlurls dted in State v. 
Bagley, 96 S.W.2d 331, 333, 339 Mo. 
215—Allen v. Bagley, 133 S.W.2d 
1027, 234 MOA.PP. 891. 

N.X—Corpus Juris guoted In Prank- 
lin Trust Co. v. Goerke, 185 A. 39, 
40. 116 N.J.L.aw 529. 

B.C.—Corpus Juris guoted in Parrish 
V. W. R. Barringer Co., 179 S.E3. 
485, 488, 175 6.0. 452. 

Wis.—Corpus Juris dted In Gul- 
brandsen v. Chaseburg Btate Bank, 
295 N.W. 729, 734, 236 Wis. 729— 
Corpus Juris dted in First Wis- 
consin Nat. Bank of Milwaukee v. 
Plerce, 278 N'.W. 461, 466, 227 Wis. 
581.' 

49 C.J. p 948 note 68. 


Converslon by sale before default 
see infra § 86 a 

Sale or disposal after maturity see 
infra §§ 66-66. 

Sale or other dispositlon before de¬ 
fault of pledged corporate stock 
see Corporatione 9 429. 

99. S.O.—Corpus Juris guoted in 
Parrish v. W. R. Barringer Co., 
179 S.E. 485. 488, 175 S.d 462. 

49 C.J. p 948 note 64. 

97. Mo.—Corpus Juris dted In 

Allen V. Bagley. 133 B.W.2d 1027, 
1029, 234 Mo.App. 891. 

Pn.—^Unlon Trust Co. of (Plttsburgh 
V. Long, 164 A. 346, 309 Pa. 470. 

S.C.—Corpus Juris gnoted in Parrish 
v.‘ W. R. Barringer Co., 179 B.E. 
486, 488, 175 S.C. 462. 

49 C.J. p 948 note 65. 

98. Mo.—Corpus Juris olted in Al¬ 
len V. Bagley, 188 S.W.2d 1027, 
1029, 234 Mo.App. 891. 

Corpus Juris guoted in Parrish 
V. W. R. Barringer Co., 179 fi.E. 
485. 488. 176 S.C. 452. 

49 C.J. p 948 note 66. 

99. Cal,—Cushlng v. New or Practl- 
cal Psychology Soa Bldg. Assoc.. 
134 P. 324, 16,6 Cal. 731. 

1. Fla.—Gables Racing Ass*n v. 
Persky, 166 So. 392, 116 Fla. 77. 
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La.—Ott V. Sanders, App., 147 'So. 
701. 

5. C.—Corpus Juris guoted in Parrish 
r. W. R. Barringer Co., 179 S.E. 
486, 488, 176 &C. 462. 

49 C.J. p 948 note 69. 

Right to enforce chose In actlon 
pledged see infra §S 68-71. 
Transfer of tltle 

The pledgee of a note has no au¬ 
thority to transfer tltle to it wlth- 
out express authority from the 
pledgor, or the waiver of the pledg- 
or*s rights as owner.—Allardyce v. 
Abraham, App., 178 So. 170, rehearlng 
denled 179 So. 817, afflrmed Allar¬ 
dyce V. Abrahams, 182 So. 717, 190 
I La. 686—Ott v. Sanders, La.App., 147 
So. 701. 

2. La.—Ott V. Sanders, supra. 

3. Mo.—-State v. Castleton, 164 S.W. 
492, 265 Mo. 201, 212. 

Pa—Davls v. Funk, 39 Pa 243, 80 
Am.D. 619. ^ 

4. Mo.—State v. Castleton, 164 S.W. 
492, 25‘5 Mo. 201, 212. 

49 C.J. p 948 note 71. 

6. Cal.—GaiUt v. Wlens, 161 P. 996, 
82 Cal.App. 1. 

6, Cal.—Grault v. Wlens, supra • 

7, N.T.—WyckofC v, Rlverslde Bank, 
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Proceeds of sale. A pledgee aiithorized to scll 
collateral before default must apply tlie proceeds 
in accordance with the tenns of the contract of 
pledge.8 However, where the pledgee is not re- 
quired to sell, no duty to account arises unless and 
imtil there is a sale by the pledgee of the property 
pledged.3 Funds derived from the sale of pledged 
property sold by the pledgor after redelivery by 
the pledgee for the purpose of sale belong to the 
pledgee,and another creditor of the pledgor with 
notice of the pledge cannot assert a lien on such 
funds.i^ 

CoUection of pledged obUgation. The pledgee of 
a note can collect it and apply the proceeds to his 
xlaim against the pledgor.^^ 

b. Duty to Sell 

In tha absenea of a spaclal agraement therafor, a 
•pledgee Is not required to sell the pledged property ahd 
iipply the proceeds on the debt before maturity, even 


§ 34 

though ha has authority to sell or has bean requested to 
sali by tha pledgor. 

In the absence of a special agreement, a pledgee 
is not required,^® nor can he be compelled,^^ to 
sell the pledged property and apply the proceeds 
on the debt before its maturity,^® even though he 
has authority to sell^® or has been requested to sell 
by the pledgor and he is not liable for a loss 
due to depreciation in the value of the property 
after the faiJure or refusal to sell itM However, 
in the case of property of fluctuating value, the 
pledgee has been held liable for loss due to depre¬ 
ciation in its value after he was requested by the 
pledgor to sell it.i® 

Under agreement. The pledgee is under a duty to 
sell the pledged property before maturity of the 
debt on the happening of conditions specified in 
an agreement as imposing the duty to sell,®® which 
agreement may be made subsequent to the time the 
pledge was made,®! and the pledgee is liable for 
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119 N.T.S. 937, 135 App.Div. 400, 
afflrmed 97 N.D. 1119, 204 N.T. 661. 
■Extenslon agrreemesit as waiver of 
right to sell on default see infra 
$ 57. 

;8. Colo.—West V. Bates, 201 P. 662, 
70 Colo. 355. 

Pa.—^Loew V. Austin, 21 A. 240, 140 
Pa. 41. 

■0. Mldh.—^Plldew v. Stockard, 249 N. 

W. 837, 264 Mlch. 238. 

Proflt llrom sale of property not 
pledged 

Where pledgee was unable to con- 
‘jsummate sale of specified amount of 
•securities by deliverlng pledged se- 
•curltles and dellvered Instead a like 
amount of other securities obtained 
tfrom another source, he was not re¬ 
quired to account to the pledgor for 
the proflt realized therefrom, even 
though the transactlon was under- 
taken incident to an attempt to rea- 
lize on the pledged securities.—^PU- 
•dew V. Stockard, supra. 

T.O. Ga.—Grlffln Banking Co. v. Ma¬ 
eon Kat. Bank, 126 S.E. 848, 33 Ga. 
App. 503. 

Und.—^BTletcher American Nat. Bank 
V. Federal Securities Oo., 168 N.E. 
599, 94 Ind.App. 379. 

11. Ga.—Griffln Banking Co. v. Ma¬ 
eon Nat Bank, 126 S.B. 848, 33 Ga. 
App. 503. 

Jnd.—Fletcher American Nat Bank 
V. Federal Securities Co., 168 N. 
E. 599, 94 lnd.App. 379. 

12. La.—Ott V. Sanders, App., 147 
So. 701. 

Enforcement of pledged chose in ac- 
tlon see infra §d 68-78. 

13. ' Ga.—Johnson v. First Nat 
Bank, 184 S.E. 915, 63 Ga.App. 56. 

Mich.—IPildew v. Stockard, 249 N.W. 
837, 264 Mlch. 238. 


N.J.—Corpiu Juris qtioted In Prank- 
lln Trust Co. v. Goerke, 185 A. 

39, 40, 116 NJ.Law 529. 

N.T.—^Flrst Trust & Deposit Co. v. 
Potter, 278 N.T.S. 847, 156 Misc. 
106. 

Wis,—^First Wisconsln Nat Bank of 
Mllwaukee v. Plerce, 278 N.W. 461, 
227 Wis. 581. 

49 C.J. p 948 note 78. 

PaUmre to sell not negUgenos 
Doctrlne that duty Imposed on one 
holdlng and controlllng collateral as 
securlty for a debt is to ezerclse 
ordinary care for its preservation 
does not oblige a pledgee to sell 
such collateral and apply proceeds 
on debt to escape charge of negll- 
gence.—^Faunce v. Schueller, 8 N.W, 
2d 623, 214 Mlnn. 412. 

14. Mass.—^Badiam v. Tuoker, 1 
Plck. 389, 11 Am.D. 202. 

N.J.—Corpus Juris qnoted In Frank- 
lin Trust Co. v. Goerke, 186 A. 89, 

40, 116 N.J.Law 629. 

15. N.J.—Corpus Juris quoted In 
Franklin Trust Co. v. Goerke, 186 
A. 39, 40, 116 NJ.Law 629. 

16. Mich.—Fildew v. Stockard, 249 
N.W. 837, 264 Mich. 238. 

N.J.—^Franklin Trust Co. v. Goerke, 

185 A. 39, 116 N.J.Law 629. 

N.T.—^Pirst Trust & Deposit Co. v. 
Potter, 278 N.T.S. 847, 166 Misc. 
106. 

49 C.J. p 949 note 81. 

17- Mass.—^Bank of TJ. S. v. Thom¬ 
son & Kelly Co., 195 N.E. 116, 290 
Mass. 224. 

N.J.—^Franklin Trust Co. v. Goerke, 

186 A. 39, 40, 116 N.J.Law 629. 
N.T.—^First Trust & Deposit Co. v. 

Potter, 278 N.T.S. 847, 166 Misc. 
106. 

Pa.—Gordon v. Miitchell, 182 A. 386, 
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320 Pa. 277—Union Trust Co. o^ 
Plttsburgh V. Long, 164 A. 34fi, 
809 Pa 470—Tloga No. 2 Bldg. 
Ass'n V. North Philadelphia Tru-^^t 
Co., 189 A. 708, 126 Pa.Super. 234 
—Doty V. Poust, Com.Pl., 83 Lujs* 
Leg.Beg. 321. 

Wis.—First Wisconsln Nat. Bank 
Mllwaukee v, Plerce^ 278 N^W. 461, 
227 Wis. 681. 

49 C.J. p 949 note 82. . 
la N.J.—Frankllf» Trust Co. r. 
Goerke, 185 A. 8'9, 116 N.J.Law 
529. 

Pa.—Union Trust Co. of Plttsburgh 
V. Long, 164 A. 846, 809 Pa. 470. 
Xioss falis on pledgor 
When the pledgor requeats tho 
pledgee to sell and the latter refus- 
es, the loss from a decline In valuo 
of the pledged property thereafter 
occurrlng cannot be charged against 
the pledgee, but falis on the pledgor. 
—Johnson v. First Nat. Bank, 184 S. 
E. 915, 63 Ga.App. 66. 

19. Mo.—^National Exch. Bank v. 
Kllpatrlc, 102 aW. 499, 204 Mo. 
119. 

49 C.J. p 949 note 83. 

ITuotuatlon arlslng from natura of 
securlty 

Fluctuating value of pledge must 
arlse from nature of securlty Itself, 
rather than general fluctuation in 
value of all securities, to charge 
pledgee with negllgence In selllng, 
or falling to sell, collateral pledged 
as securlty for debt.—^Flrst Trust dt 
Deposit Oo. v. Potter, 278 N.T.S. 847, 
156 Misc. 106. 

20. Ga.—Johnson v. First Nat 
Bank, 184 S.E, 93,6, 63 Ga.App. 55 

49 C.J. p 949 note 84. 

21. Ga.—Johnson v. IWrst Nit 
Bank, supra. 
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'§ 34 


loss occasioned by his failure to sell as agreed^^ 
However, a promise .to sell, made without consid- 
eration, has been held unenforceable and imposes 
no duty on the pledgee or liability for loss occa¬ 
sioned by his failure to sell.23 Even where an 
agreement to sell has been made, the pledgee is not 
obligated to sell except in accordance with the pro- 
visions of the agreement.24 

Negligence. Liability of a pledgee for failure 
to sell pledged property may be founded on negli- 
gence as well as on the breach of an express con- 
tract;25 and it has been held that, where the 
pledgee promises to sell the pledged property and 
informs the pledgor that it has been sold accord- 
ing to agreement, the failure to do so constitutes 
such negHgence that, even if there was no consid- 
eration for the agreement to sell, it will render the 
pledgee liable for a loss arising from depreciation 
in value of the property pledged^® 

The measwre of damages for breach of the duty- 
to sell is the resultant loss in value of the pledged 
property.27 

Evidence. The usual rules as to sufficiency of 
evidence apply respecting issues arising on alleged 
breach of the pledgee^s duty to sell.^® 

c. Oondnct of Sale 

A pledgee who sells the pledged property before ma- 
turlty of the debt Is bound to exercise reasonable care 
and diligence In making the sale, and he Is liable for dam¬ 
ages arising from the failure to exercise such care. As 
a general rule a pledgee cannot sell the pledged property 
to hlmself. 

Where, in the exercise of his right or duty, the 
pledgee sells the pledged property before maturity 


of the debt, he is bound to exercise reasonable care 
and diligence^® as to the time,®® place,®^ price,®® 
and terms®® of sale, and is liable for damages aris¬ 
ing from failure to exercise due care in the conduct 
thereof.®^ 

NoHce. A pledgee with authority to sell the 
pledged property before maturity under certain cir- 
cumstances must g^ve notice to the pledgor in case 
he elects to sell on the happening of a contingency- 
of which the pledgor may be in ignorance.®® The 
pledgee is not bound to notify one othef* than the- 
owner of the pledged properly as to his intention- 
to sell it,®® particularly where the sale is made at 
the owner^s request.®"^ 

A guaranty made by the pledgee under authority 
of the pledgor is bdnding on the pledgor,®® and the- 
usual rules goveming the admissibility and suffi¬ 
ciency of evidence apply in connection with the* 
pledgee’s claims for reimbursement on account of 
mon^ys expended in satisfaction of the guaranty.®®* 

Jury quesHon, Whether the pledgee acted with. 
ordinary care and diligence in selling the pledged 
property is a question of fact properly determinable 
by a jury.^® 

Sale hy pledgee to himself. As a general nile the 
pledgee cannot purchase the pledged property^l or 
speculate in it.^® Such is the rule under a contract 
authorizing sale generally,^® but it is competent for 
the parties to agree that under certain conditions the 
pledgee may himself become the purchaser of the 
pledged property before default.44 Even where 
such an agreement has been made, however, the 
sale will be invalidated by fraud.^® If a pledgee 


asa Axk. —People^s Bank -v. Menden- 
hall, 24S S.W. 805, 154 Ark. 28^. 

49 C.J. P 949 note 85. 
aa. Pa.—Grordon v. Mitchelt 182 A. 
886, 320 Pa. 277—Union Trust Co. 
of PittsburgrtL V. Lion^r, 164 A. 346, 
309 Pa. 470. 

24. Pa.—LanaJian v. Clark, 123 A. 
798, 279 Pa. 297. 

49 C.J. P 949 note 86. 

25. Mich.—Melvindale State Bank v. 
Bckfeld, 277 NJW, 876. 283 Mich. 
179. 

ae. Mich.—Melvindale State Bank v. 
Bckfeld, supra. 

27. Ark.—People*s Bank v. Menden- 
hall, 243 S.W. 805, 164 Ark. 282. 
49 C.J. p 949 note 88. 
aa Mass.—^Bank of U. S. v. Thom¬ 
son & Kelly Co., 195 N.B. 115, 290 
Mass. 224. 

49 C.J. p 949 note 90. 

Svidenoe held Insnffleieiit 
To Show damages from failure to 
sell property pledc^ed.—of U. 
S. V. Thomson & Kelly Co., supra. 


29. Ga.—Johnson v. First Nat. 
Bank, 184 S.B. 916, 53 Ga.App. 56. 

49 C.J. p 949 note 94. 

Sale at or after maturity see infra 
S§ 56>66. 

30. Ga.—Johnson v. First Nat. 
Bank, supra. 

49 C.J. p 949 note 95. 

31. Mass.—Jenning's v, Moore, 76 N. 
B. 214, 189 Mass. 197. 

49 C.J. p 949 note 96. 

32. Minn.—Grand Forks Second 
Nat. Bank v. Sproat, 66 N.W. 264, 
55 Minn. 14. 

33. Mass.—Btheridsre v, Binney, 9 
Pick. 272. 

49 C.J. p 949 note 98. 

34. Mass.—JennlngB v. Moore, 75 N. 
B. 214, 189 Mass; 197. 

49 C.J. P 949 note 99. 

35. Mo.—Allen v, Bagrley, 133 S.W. 
2d 1027, 234 Mo.App. 891. 

36. La.—Alezandria Bank, etc., Co. 
V. Honeycutt, 108 So. 475, 161 La. 
261, 

49 C.J. P 949 note 1. 
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37- La.—Alexandria Bank, eto., Ooi. 

V. Honeycutt, supra. 

3& Tex.—Taylor v. HemphiU, Clv- 
' App., 238 «S.W. 986. 

49 C.J. p 949 note 3. 

39. Tex.—^Taylor v. Hencphlll, su- 
pra. 

49 C.J. p 949 note 6. 

40- Ga.—Johnson v. First Nat* 
Bank, 184 S.B. 915, 63 Ga.App. 66* 

41- Md.—County .Trust Co. of Mary- 
land V. Stevenson, 185 A. 435, 170 
Md. 550. 

42- Md.—County Trust Co. of Mary- 
land V. Stevenson, supra. 

40. La.—Shexnelder v. Slmon Rlce 
Milling Co., 83 So. 28, 145 La. 831. 

44- Utah.—Western Securities Co. v. 
Silver King Cons. Mln. Co.. 192 P. 
664, 67 Utah 88. 

49 C.J. P 949 note 8. 

45. D.C.—Ohio Nat. Bank v. Central 
Constr. Co., 17 App.D.C. 624. 
IhadeoLuate pvloe 

An alleged ''sale" by the pledgee 
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to himself -without authorily, the pledgor may 
recover th« market value of the property at the 
time, of such sale.*® 

d. Effectof Unanthoilzed Sale; Satiflcation 
An Invalld sale of pledged property does not affect 
the rights of the parties, but the pledgor may ratify such 
a sale. 

The rights of the parties tinder the pledge are 
not affected by an invalid sale.'*^ The mere pos- 
session of property as pledgee, without any other 
cvidence of title oir authority to sell, will not enable 
the pledgee to give a good title to the property by 
a sale of The pledgor-may, as between the 

pledgee and hamself, ratify an unauthorized sale,4» 
including a sale by the pledgee to himself,60 and 
daim the benefits of it, that is, the proceeds of the 
sale;®^ and he caimot hold the pledgee for any loss 
resulting from a sale which he has expressly rati- 
fied52 or which he has impliedly ratified by failure 
to repudiate within a reasonable time after acquir- 
dng knowledge thereof.5® 

The purchaser from the pledgee at an unauthor- 
ized sale cannot complain diat the pledgee violated 
its obligation to the pledgor.®^ 

§ 35. Conversion of Pledged Property in 
General 

The wrongful or uniawfui approprUflon of property 


deposlted as collateral securlty for a debt constitutos con¬ 
version. 

The uniawfui appropriation o-f property deposited 
as collateral security for a note constitutes conver¬ 
sion.®® Conversion of pledged property by par- 
ticular persons is discussed infra §§ 36-38. 

§ 36. — By Pledgee 

a. In general 

b. Surrender of possession 

c. Sale 

d. Exchange for other securities 

j c. Release or transfer to obligor of col¬ 
lateral 

f. Renewal of pledged collateral 

g. Compromise 

a. In .Gkneral 

A pledgee’s exerclse of dominlon over the property In- 
conslstent with the rights of the pledgor or his wrongful 
or unauthorized dlsposltlon of the pledged property so as 
to put It out of his power to redellver It on payment of 
the debt It secures constitutes a conversion. 

A pledgee's exercise of dominion over the prop¬ 
erty pledged, inconsistent with the rights of the 
pledgor in and to the property,®® or his disposition 
of the whole or part thereof incbnsistent with, and 
subversive of, the pledgor's legal rights,®^ or his 
wrongful or unauthorized disposition of the pledged 


to Itself for several thousand dol- 
lars less tlian the market value of 
securities pledged 'waa invalld for 
fraud even though the pledge con- 
tract authorlzed a sale by the 
pledgee to itself. 

Ala.—Corpus Jtirla guoted In Cole- 
man v. Solomon, 143 So. 576, 578, 
225 Ala. 407. 

D.C.—Ohlo Nat Bank v. Central 
Constr. Co., 17 App.D.C. 624. 

46. La.—Shexneider v. Simon Bice 
miUng Co., 83 So. 28, 145 La. 831. 

4?. Mo.—Oorpna Jtirla olted In Al- 
len V. Bagley, 188 S.‘W'.2d 1027, 
1029, 234 Mo.App. 891. 

49 aJ. P 950 note 15. 

Unauthorized sale as constltutlng 
conversion see infra i 86. 

Sale to pledgee 

If the debtor does not ratify an 
unauthorized sale of the property 
pledged by the pledgee to himself 
and elects to treat it as lllegal, the 
sale is vold and the parties are re- 
mitted to their rights as they exlsted 
before any sale was made or at- 
tempted; the debtor is llable on his 
debt and the creditor stili hojds the 
property in pledge,—^Bardsley v. 
First Nat Bank & trust Co. of 
Montclair, 168 A. 665, 111 N.J.l 4 aw 
612. 

48. Del.—^EL L DuPont de Nemoubs 
& Co. V. Lalrd, 8 A.2d 162* 24 DeL 


Ch. 162, modifled on other grounds 
9 A.2d 76, 24 I>el.Ch. 250. 

Vo power to transfer title 
A pledgee of personalty can trans¬ 
fer no title as against true owner 
even to a person possessing all the 
attributes of an innocent purchaser. 
—Cowan V. Thompson, 162 S.W.2d 
1036, 25 Tenn.App. 130. 

49. Tez.—Brinkman v. Rldlt Clv. 
App., 285 S.W. 885. 

Xnaction and aubaeanent demand 
Pledgor who had knowledge of un¬ 
authorized sale by pledgee but took 
no steps to repudiate sale and sub- 
seauently demanded proceeds in ac- 
tion by pledgor on open account rat- 
ifled unauthorized sale.—W. F. Tay- 
lor Co. V. Whitbeck, La.App., 159 So. 
187. 

Batlflcatlon held abown 
Allegatlons showlng plalntilf'8 un¬ 
authorized sale of pledged property 
at time when price was hlgher than 
when sale was subseauently request- 
ed, and alleging that defendant was 
entitled to any proflt made by plain- 
tllf in sale, was held to Show defend¬ 
entes ratiflcation of sale.— W, F. Tay- 
lor Co. V. Whitbeck, supra, 

50. N.J.—^Bardsley V. FIrtt Nat 
Bank & Trust Co. of Mbhtclalr, 168 

^ A. 665, 111 N.J.L.aw 512. 

61. La.—^W. F. Taylor Co. v. Whlt- 
i beck, App., 159 So. 187. 
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Ownerahlp of prooeeds 
Proceeds of sale of pledged goods 

belong to owner of goods or pledgor. 

—^W*. P. Taylor Co. v. Whitbeck, su¬ 
pra. 

62, N.T.—Tiolett V. Horbach, 104 N. 
Y.S. 249, 119 App.Dlv. 878. 

Pa,—Granger v. Fldellty ins. Trust, 
etc., Co., 48 A. 250, 198 Pa. 428. 

53. N.T.—Violett V. Horbach, 104 N. 
T.S. 249, 119 App,Div. 873—Swann 
V. Baxter, 78 N.T.S. 886, 86 Mlsc. 
288. 

54. Cal.—Oault v. Wlens. 161 P. 
996, 82 Cal.App. 1. 

49 C.J. p 960 note 19. 

65. Cal.—^Nichols v. Leach, 300 P. 
108, 114 Cal.App. 546. 

56. Cal.—Horn v. Klatt, 161 P.2d 
149, 65 Cal.App.2d 510. 

Tex.—^Wallace v. Renfroe, Clv.App., 
124 S.W.2d 456, error dlsmlssed, 
Judgment correot. 

Failure or refusal of pledgee to re- 
turn property pledged on payment 
or dlscharge of debt secured as 
constltutlng conversion of pledge 
see Infra 9 48. 

Negllgence In collectlon of chose in 
action pledged see infra 9 74: 

Bedemptlon ou conversion se^ InfMv 

■9:i60,, 

57. CaL—Horn v. Klatt, ISI felM 
149, 65 OaUtpP-Sd 610. 
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property so as to put it out of his power to redeliver 
it on payment of the debt it secures,constitutes 
a conversion although there is no wrongful intent 
or motive on the part of the pledgee.®® However, 
it has been held that a pledgee of securities right- 
fully in possession thereof, although the legal title 
thereto may be in another, is not guilty of conver¬ 
sion in the absence of an intent to convert.®® Al¬ 
so, a diversion of the property pledged from the 
purpose originally intended is not a conversion 
where it takes place with the consent, knowledge, 
and acquiescence of the pledgor;®! and it has also 
been held that tender of payment of the secured 
debt and demand for the retum of the pledged prop¬ 
erty must be shown before conversion can be es- 

tablished.*52 • 

In order to constitute conversion, a wrongful or 
unauthorized disposition of the pledged property is 
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essentiales except perhaps in a case where, although 
the pledgee may have had actual dominion over 
the collateral, he has asserted the contrary to the 
pledgor.e^ A conversion is not effected by a nom- 
inal transfer of the pledge,®^ or delivery for a mere 
temporary purpose, or for a special purpose, 
which does not put the property beyond the con- 
trol of the pledgee; or by a mere assertion by the 
pledgee of ownership of the pledged propertyS^ 

Qf the right to hold it for purposes other than those 
of the pledge Tnvolved;®® or by the assertion of a 
larger right in the property pledged than he can 
maintainjSS or by his bringing suit on it in his 
own name;*^® or by his collection of the pledged 
collateral*^! or of the income therefrom;^^ or by 
his agsignment of the co-llateral together with the 
Principal obligation;73 or by a transfer of pledged 
certificates of stock under an arrangement by which 
he retains control over them;^^ or by the registra- 
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Partial ocaverslon m conversioiL ofi 
wliole I 

Pledg^ee^s conversion of part of: 
pledged chattel amounts to conver- I 
sion of whole chattel when circum- 
stances evince pledgee’s purpose to 
control or dispose of whole thereof 
or remainlng part is thereby Im- 
paired, in value or utility.—Horn v. 
Klatt, supra. 

B8. Ala.—Stanley v. People's Sav. 

Bank» 157 So. 844, 229 Ala. 446. 
Xnd.—Hammond Pure Ice & Coal Co. 
V. Heitman, 47 N.E.2d 309, 221 
Ind. 362, 146 A.L.H. 997. 

Lra. —W. F. Taylor Co. v. Whltbeck, 
App., 159 So. 187. 

Pa.—^Brooks v. Canithers* Estate, 
Com.Pl., 23 West.Co.Li.J. 138. 

S.C.—Corpus Juris dted lu Daniel v. 
Post, 187 S.E. 915, 917, 181 S.O. 
468. 

Tex.—Cecll v. Wlse, CIvAlPP., 109 
S.W.2d 214, error refused—Smith 
V. Blancas, Civ.App., 87 S.W.2d 
781, error refused—Yaughn v. Cen¬ 
tral State Bank. CivJLpp., 27 S.W. 
2d 1112. 

49 C.J. p 950 note 21. 

Time of oonverslou 

The conversion taJces place at the 
time the pledgee makes the unau¬ 
thorized disposition.—^Allen v. Bag- 
ley. 133 S.W.2d 1027, 234 Mo.App. 
891. 

59. CaJL—Hom v. Klatt, 151 P.2d 
149, 66 Cal.App.2d 510. 

49 C.J. p 950 note 22. 

60. Tex.—AlUson v. Victoria Bank 
& Trust Co,. Civ.App., 138 S.W.2d 
161, petitlon granted Victoria Bank 
& Trust Co. V. Montelth, 158 S.W. 
2d 63. 138 Tex. 216, conformed to, 
CiV.App., 169 S.W.2d 628. 

61. S.D.—^Blesmann v. Black Hilis 
United Mining Co., 264 N.W. 618, 
64 S.D. 82. 


Houoonsent of pledgor is Indis- 
pensable to constitute any use of 
pledged property a conversion. 

U.S.—^Adair v. Reorganlzatlon Inv. 

Co., C.C.A.MO., 126 P.2d 901. 

S.I>.—^Biesmann v. Black Hilis Unit¬ 
ed Mining Co., 264 N.W. 518, 64 S. 
,B. 82 . ' 

62. U.S.—Adair v. Reorganizatlon 
Inv. Co., C.C.A.MO.. 126 P.2d 901. 

63. Ariz.—^Pawley v. Yuma First 
Nat. Bank, 266 P. 607. 

49 C.J. p 950 note 23. 

64. Kan.—^Lynn v. McCue, 147 P. 
808, 94 Kan. 761, rehearing denled 
160 P. 623. 96 Kan. 114. 

49 C.J. P 950 note 24. 

66. Conn.—^Moore v. Waterbury 
Tool Co., 199 A. 97, 124 Conn. 201, 
116 A.L.R. 564. 

N.J.—^Bardsley v. First Nat. Bank 
& Trust Co. of Montclair, 168 A. 
666, 111 N.J.Law 612. 

N.T.—^Kaufman v. Provident Sav. 
Bank & Trust Co. of Cincinnati, 
23 N.T.S.2d 637, affirmed 31 N.T.S. 
2d 664, 263 App.Div. 703, appeal 
denled 32 N.Y.S.2d 129, 263 App. 
Div. 809. 

Ihteut to pass owner^s rlghts 
A transfer of a pledge in deroga- 
tion of the owner^s rights must be 
a transfer with Intent of passlng the 
rights the owner has therein.—^Kauf- 
man v. Provident Sav. Bank & Trust 
Co. of Cincinnati, supra. 

66. N.Y.—^Kaufman v. Provident 
Sav. Bank & Trust Co. of Cincin¬ 
nati, supra. 

67. Conn.—^Moore v. Waterbury Tool 
Co., 199 A. 97, 124 Coim. 201, 116 
A.L.R. 664. 

N.J.—Corpus JUrls olted lu Bardsley 
v. First Nat. Bank & Trust Co. of 


Mbntolalr, 168 A. 665, 668, 111 N. 
J.Iiaw 512. 

N.M.—Corpus Juris clted lu Long- 
well V. Caron, 31 P.2d 690, 696, 38 
N.M. 260. 

N.Y.-—Brown v. Leary, 91 N.Y.S. 463, 
100 App.Div. 421, appeal dismlssed 
/ 80 N.E. 1106. 187 N.Y. 668, 669. 

U.S,—^Plerce v. St Louis Na¬ 
tional Bank of Commerce, C.C.A. 
Mo., 13 P.2d 40. 

^9 aX p 951 note 26. 

69. N.J.—^Bardsley ▼. First Nat. 
Bank & Trust Co. of Montclair, 168 
A. 665. 111 N.J.Law 612. 

70. Tex.~Luter v. Roberts, Civ. 
App., 89 S.W. 1002. 

71. Okl.—Johnston v. American Fl- 
nance Corporation, 79 P.2d 242, 
182 Okl. 667. 

Betentlou for purpose of ooUectlou 
The retentlon by pledgee, after no- 
tice from trustee in bankruptcy to 
deliver collateral to it of some of 
pledged collateral for purpose of 
making further collections to pay 
bajance due on notes for which col¬ 
lateral was pledged would not con¬ 
stitute conversion thereof .by 
pledgee.—Johnston v. American Fl- 
nance Corporation, supra. 

72. U.S.—^In re Harrlman Securities 
Corporation, D.C.N.Y., 9 F.Supp. 
860, affirmed, C.C.A., 77 F.2d 999. 

Me.—Androscoggin R. Co. v. Au- 
bum Bank, 48 Me. 835. 

N.J.—^Bardsley v. First Nat. Bank & 

I Trust Co. of Montclair, 168 A. 665. 
111 N.J.Law 612. 

73. Qal.—^Revert v. Hesse, 193 P. 
948, 184 Cal. 295. 

49 C.J. p 961 note 29. 

74. Colo.—Eaton v. Conunerclal 
Nat. Bank, 182 p. 890, 66 Colo. 450. 

49 C.J, p 961 note 30. 
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tion of pledged bonds in 'his own iiame;76 or by 
his assent to the foredosure of a mortgage by 
which the collateral is secured and to the payment 
of a share of the expenses inddent to such foredo¬ 
sure from the proceeds;*^® or by foredosure with 
consent of the pledgor.'^'^ The pledgee’s abt in hav- 
ing a pledged check certified is not a conversion 
thereof.'^^ 

A pledgee is not liable to the holder of an equi- 
table lien on the property pledged as long as he 
does nothing to prevent the equitable lienee from 
imposing the charge of his lien on the pledge.^^ 

Use, A pledgee^s application of pledged bonds 
to his own separate use in excess of his rights as 
pledgee is an illegal conversion of the property.®® 

Rehypothecation, An unauthorized-rehypotheca- 
tion of collateral for a different deb^®! hr a misap- 
propriation of the pledged property®^ is a conver¬ 
sion thereof. 

Suhordimtion. Where a pledgee of mortgage 
notes, without the authprization or ratification of 
the pledgor, subordinates such notes to receiver's 
certificates and other receivership charges, result- 
ing in the impainnent or total loss of the value of 
such mortgage notes, the pledgor is entitlcd to offset 
^e loss thus occasioned against the daim of the 
pledgee.®® 

Effeci of conversioni. A pledgee's conversion of 
the property pledged does not amount to a pay- 


ment of the pledgor’s obligation,®^ but it only cre- 
ates a right in the pledgor to set off the pledgee*s 
Hability for conversion against his daim.®® 

Right to coUect pledged obligation. The pledgee 
of a note or other obligation of a third person has 
a right to collect it when due,®® particularly where 
he has been authorized to collect it by the pledgor.®*^ 
A pledgee has been held not authorized to accept 
payment before maturity of a pledged note which 
is payable on a day certain.®® Where the obliga- 
tions of a third person are pledged, the pledgee is 
accountable to, the pledgor for payments made on 
such obligations by the third person and applied 
•by the pledgee to other debts owed him by the 
third person.®® 

b. Surrender of Fossession 

A pledgee'8 surrender of the property pledged Is a 
conversion of It for which he Is liable, If It is made with¬ 
out the consent of the pledgor. 

If, without consent of the pledgor, the pledgee 
surrenders possession of collateral,®® either to the 
obligor thereunder®! or to a third person,®® he is 
liable to the pledgor for conversion. Surrender 
with consent of the pledgor is not a conversion.®® 
A surrender to an invalid legal process®^ or a 
passive permission of sale under an attachment®® 
may constitute a conversion, although, on the oth¬ 
er hand, it has been held that there is no conver¬ 
sion by the pledgee where the property is taken 


Broker's repledge or sale of: 
Collateral deposited with hlm as 
security for loan or margin 
transaction see Brokers S 32. 
Property purchaaed by hlm for 
customer see Brokers § 31. 
Conversion of pledged stock general- 
ly see Corporatlons S 480. 

75. U.S.—Rltchle v. Burke, C.C. 
Ohlo, 109 P. 16. 

70. N.T.—Pleld V. Slbley, 77 N.T.S. 
262, 74 App.Dlv. 81, 11 N.T.Ann. 
Cas. 187, afflrmed 66 N.P. 1108, 174 
N.Y. 614. 

77- Wash.—E. I. Du Pont de Nem¬ 
ours Powder Co. v. Pederson, 176 
P. 642, 104 Wash. 433. 

49 C.J. p 961 note 33. 

78. Tex.—Celada v. Mathlas, Clv. 
App., 269 S.W. 469. 

49 CJ. P 961 note 34. 

79. Conn.—Hansel v. Bte-rtford-Con- 
nectlcut Trust Co., 49 A.2d 666, 133 
Conn. 181. 

Extent or character of Indebtedness 
inunaterial 

It Is Immaterial to what extent 
the pledgor Is, or becomes, indebted 
to the pledgee or for what debts the 
pledgee purports to hcid the property 


pledged.-rHansel v. Hartford-Con- 
nectlcut Trust Co., supra. 

80. Cal.—^People v. Plemlng, 32 P.2d 
693, 220 Cal. 601. 

81. Me.—Dubie v. Branz, 73 A.2d 
217. 

Mo,—^Rlchardson v, Ashby, 33 S.W. 

806, 132 Mo. 238. 

49 C.J. P 962 note 76. 

Pledge and repledge of customer's 
stock by broker see Brokers 59 31- 
32. 

Power of pledgee to repledge gener- 
ally see Infra 5 43 d. 

82. Ind.—Sprague v. State, 181 N.E. 
607, 203 Ind. 681, 

83. U.S.—^International Shoe Co. v. 
Picard & Geismar, D.C-La., 30 P. 
Supp. 670, affirmed, C.C.A., May er 
V. Gros, 116 P.2d 733. 

84. Mich.—Crowley v. Atkinson's 
Bstate, 296 N.W. 864, 297 Mich. 
16. 

85. Mich.—Crowley v. Atklnson’s 
Estate, supra. 

86. Cal.—^Beatty 'v. Pacific States 
■Savlngs & Loan Co., 41 P.2d 378, 
4 Cal.App.2d 692. 

87- Tex.—Wise v. Cecll, Civ.App., 
135 S.W.2d 236, error refuSed. 

59 ' 


Authorlzatlon 

A pledgee of a vendor’s lien note, 
who has been given permission by 
the pledgor to use the note to pur- 
chase realty covered by the vendor's 
lien, has a right to collect the noto. 
—^Wlse v. Cecll, Tex.Clv.App., supra. 

88. Ind.—^Hammond Pure Ice & Coal 
Co. V. Heltman, 47 N.B.2d 309, 221 
Ind. 362, 146 A.L.II. 997. 

89. Ga.—^Lofiln v. Howard, 172 S.B. 
831, 48 Ga.App. 873. 

90. Mass.—Stevens v. Wiley, 43 N- 
B. 177, 165 Mass, 402. 

49 C.J. P 951 note 85. 

91. Cal.—Meyer v. Thomas, 63 P.2d 
1176, 18 Cal.App.2d 299. 

49 C.J. P 951 note 36. 

92. N.T.—^MacDonnell v. BufCalo 

Loan, etc., Co., 85 N.B. 801, 193 N. 
T. 92. 

49 C.J. p 951 note 37. 

93. Conn.—^Hoyt v. Stuart, 96 A- 166, 
90 Conn. 41. 

94. N.T.—^MacDonneil v. Bulfalo 

Loan, etc., CO., 86 N.B. 801, 198 N. 
T. 92. 

96. Mass.—^Potter v. Tyler, 2 Mete. 

68 . ' 
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from his possession under an attachment against the 
pledgor.®* 

e. Sale 

A pledgee’8 unauthorized sale of the property pledged 
prior to the maturity of the obllgatlon secured or the 
pledgor's default thereon may constitute converslon, 

A pledgee’s unauthorized sale of the property 
pledged prior to the maturity of the obligation se¬ 
cured or the pledgor’s default thereon may consti¬ 
tute conversion.®7 However, an authorized sale is 
not a conversion,98 nor is a sale by the pledgee to 
himself a conversion and, even if a pledgee’s 
foreclosure of a pledged mortgage or trust deed 
and purchase of the property constitute a conver- 
sion, a pledgor who thereafter gives the pledgee 
a new note for the principal obligation, which re¬ 
cites a pledge of the same coUateral as that fore- 
closed, and pays interest on the new note, thereby 
waives the conversion.^ Irregularities in the sale 
of pledged property have been held not to estab- 
lish a conversion where the pledgor did not suffer 
any prejudice therefrom and the irregularities re- 
sulted from the pledgoris own conduct.^ 

Maker not entitled to object, The maker of a 
pledged note cannot, in the absence of prejudice, 
take advantage of a statute rendering an unauthor¬ 
ized sale thereof a conversion as respects the pledg- 
or.3 

A sale under authority of statute is not a conver¬ 
sioni even though dt purports to be under author¬ 
ity of a reversed judgment® 


Sale of owne/s equity in pledged property, The 
pledgee of notes and mortgages securing them, who 
is also a creditor of the mortgagor, violates no duty 
to the pledgor by attaching and having sold at ex- 
ecution sale the interest of the mortgagor in the 
mortgaged property.® 

d. Ezchange for Other Secuxities 

A pledgee^s exchange of the property pledged for other 
securities constitutos a conversion for which he Is llable, 
If It Is made wlthout the consent of the pledgor. 

If, without consent of the pledgor, the pledgee 
exchanges coUateral for other securities, he is lia- 
ble for conversion.*^ However, it has been held 
that the pledgee's exchange of pledged securities 
is proper and he.will not be penalized therefor, 
where the maker of the pledged securities is in- 
solvent, the exchange is made as a compromise 
and on terms advantageous to the pledgor, and the 
procedure resulting in the exchange was partici- 
pated in by representatives of the pledgor.® With 
the consent of the pledgor the pledgee may law- 
fully exchange the coUateral for other securities.® 
An unexecuted agreement to exchange coUateral 
does not amount to a conversion.^® 

e. Eelease or Transfer to Obligor of CoUateral 

The release or transfer of pledged coUateral to the 
obligor thereon may constitute a conversion thereof. 

Release of pledged coUateral may constitute a 
conversion thereof.i^ However, it is not conver¬ 
sion for the pledgee of a negotiable instrument to 


ae. Cal.—^Barnliart v. Bdwards, 47 
P. 261, 6 Cal.Uurep.Cas. 558. 

97. Cal.—^Beatty v. Pacific States 
Savin^s & Loajo C6., 41 P.2d 378, 4 
CaLApp.2d 692. 

Me.—^Duble v. Branz, 78 A.2d 217. 
Mo.—Allen v. Bagrley, 133 S.W.2d 
1027, 234 Mo.App. 891. 

Wis.—Gulbrandsen ,v. Chaseburgr 
State Bank, 295 N^.TV. 729, 236 WIs. 
391. 

49 C.J. P 951 note 43. 

Snforcement of pledsre by sale of 
choses in actlon see infra 9 57. 
Invalld sale of pledgred property aft- 
er maturity of obligation secured 
as constitutius’ conversion see In- 
* fra 9 63. 

Right to sell before default see su¬ 
pra 9 34. 

Utxauthorized sale of pledged stock 
as constitutlng conversion see Cor¬ 
poratione 9 430. 

Sffeet oxL Principal debt 
Salo of pledged coUateral contrary 
to pledge amounts to conversion and 
extinguls^es Principal debt to extent 
of actual value of coUateral at time 
of oonversiozL—Callfomla tratiTt v. 
Danlel, 288 P. 7. 36 Arlz. 549. 


98. Ga.—^Bennett v. Weil, 110 S.B. 
744. 28 Ga.App. 266. 

99. N.J.—Bardsley v. First Nat. 
Bank & Trust Co. of Montclair, 
168 A 665, 111 N.J.Law 612. 

Purchase of property pledged by 
pledgee after maturity of Princi¬ 
pal obligation see Infra § 61. 
Assertlon of ownership 

Pledgee's assertlon of ownership 
of securities pledged to it was held 
not conversion, even though without 
legal warrant, where it credlted ag- 
I gregate principal sum thereof on 
pledgor's obligatlons, such action be- 
ing in efCect private sale to Itself.— 
Bardsley y. First Nat. Bank & Trust 
Co. of Montclair, supra. 

1. Mich.—Crowley v. Atkinson's BS- 
tate, 296 N.W. 864. 297 Mich. 16. 

2. U.S.—^Fai-vret v. First Nat. Bank 
In Rlchmond, I>.C.Cal., 62 F.Supp. 
1012, afflrmed, C.C.A., 160 F.2d 827. 

3. CaL—Woolf V. Clarke, 121 P. 407, 
17 OalApi). 696. 

4. S.C.—Tolbert v. Fouche, 123 S.B, 
859, 129 S.C. 338. 

5. S.C.—^Tolbert v. Fouche, supra. 
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6. N.D.—^Ingstad V. Farmers* State 
Bank of Mandan, 237 N.W. 704, 61 
N.I>. 194. 

7. U.S.—Oorpns Jnxls gnoted in 

Varden v. First Christian Church 
of Plnevllle, Ky., D.C.B:y., 18 P. 
Supp. 159, 160. 

Ind.—^Hammond Pure Ice & Coal Co. 
V. Heitman, 47 N.B.2d 309, 221 
Ind. 352, 145 AI 4 .R. 997. 

49 C.J. P 951 note 60. 

8 . Minn.—^Flrst & American Nat. 
Bank of Buluth v. Whiteside, 292 
N.W. 770, 207 Minn. 637. 

9- N.T.—Grlggs V. Day, 47 N.T.S. 
609, 21 App.Div. 442, reversed on 
other grounds 52 N.B. 692, 158 N. 
T. 1. 

Tenn.—Randolph v. Merchants’ Nat. 
Bank. 9 Lea 68 . 

10, N.T.—Field v. Sibley, 77 N,T. 
S. 262, 74 App.Dlv. 81. 11 Ann.Cas. 
187, afflrmed ^ 6 ' N.E. 1108, 174 N. 
Y. 614. 

11 . Cal.—^Meyer v. Thomas, 63 P. 2 d 
1176, 18 Cal.App.2d 299—Beatty v. 
Padfie States Sa'vlngs & Loan Co., 
41 P.2d 378, 4 Cal.App.2d 692. 

49 C.J. p 951 note 53. 
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sell and transfer the principal debt, accompanied by 
the pledged negotiable instroment, to the maker of 
the pledge instrument-i® 

Release of indorser. Releasing the solvent in- 
dorser of the note of an insolvent amounts to a 
conversion thereof.i* 

f. Senewal of Pledged Oollateral 

A pledgee’s unauthorized ‘ renewal or extenslon of 
pledged oollateral Is a conversion thereof. 

The pledgee's unauthorized renewal^^ or exten- 
sionis of pledged collateral amounts to a conver¬ 
sion. 

Extension of time for payment of installments 
which the obligor of the pledged installment con- 
tract could nof meet when due is not necessarily a 
conversion.^® 

g. Oompromise 

A pledgee who recelves as collateral security the ob- 


Igatlon of a third person Is llable for conversion 1f he 
compromises It for less than Its full face value, except 
where he compromises It on terms advantageous to the 
pledgor as well as to himseif. 

One who receives from his debtor as collateral 
security the obligation of a third person ordinarily 
has only the power to hold such obligation and to 
receive payment or collect it at maturity.^*^ He is 
not authorized to compromise it for less than its 
full face value,i® or to accept in payment and dis- 
charge of it anything other than the full amount 
due thereon,!® or to discharge a Uen securing it 
on receipt of less than the full amount due on it;2® 
and ordinarily if he compromises with the persons 
liable on the pledged collateral he is liable for con- 
version.2i Even under an express power to sell a 
pledged note the pledgee cannot compromise and 
surrender it to the maker for a sum less than is due 
thereon, but cnough to pay the principal debt, and 
such action will prima facie render him liable for 
the face of the note in excess of his debt .22 Jf, 


XTegUgence linmaterlal 
With respect to pledgee^s conver¬ 
sion of collateral note and surrender 
thereof to maker, it was Immaterlal 
whether pledgee acted negllgently.— 
Vaughn v. Central State Bank, Tex. 
C1V.APP., 27 S.W.2d 1112. 

STo authorlty to discharge pledged 
debt 

£*ledgee to whom an evldence of 
debt has been pledged cannot dis¬ 
charge pledged debt or security 
therefor wlthout consent of pledgor, 
and, if he releases debt or security 
otherwlse thcui on collection, pledgor 
may hold pledgee for conversion.— 
Meyer v. Thomas* 63 P.2d 1176, 18 
Cal.App.2d 299. 

12. S.D.—Buck V, First Nat. Bajik, 
260 N.W. 834, 63 S.D. 607, 99 A.L. 
R. 23. 

13. Ga.—Pace v. Thomasville Bank» 
117 S.B. 741. 166 Ga. 686. 

14. Neb.—Oorpns garlB gnoted In 
Cltizens State Bank of Thedford 
V. TJ. S. Fldelity & Guaranty Co. 
of Baltimore, Md., 266 N.W. 81, 84, 

• 130 Neb. 603, 103 A.L.R. 1401. 

49 C.J. p 952 note 60. 

Benewal of, or new, oertlfloate of de- 
poslt 

Neb.—Cltizens State Bank of Thed¬ 
ford V. U. S. Fldelity & Guaranty 
Co. of Baltimore, Md., supra. 

N.B.—Larson v, National Surety Co., 
236 N.W. 496, 60 N.D. 638, 
Batifloatlon of renewal hold not 
■hown 

Neb.—Cltizens State Bank of Thed¬ 
ford V. U. S. Fldelity & Guaranty 
Co. of Baltimore^ Md., 266 N.W. 81, 
130 Neb. 603. 103 A.L.R. 1401. 

1«. Nebur-Oorpns Jnrls «noted in 
Cltizens State Bank of Thedford 
U» 6. Fldelity & Guaranty Co., 


of Baltimore, Md., 266 N.W. 81, 84, 
130 Neb. 603, 103 A.L.R. 1401. 

49 C.J. p 952 note 61. 

16. S.C.—^Rlley v. Allendale Bank, 
35 S.F. 535, 57 S.C. 98. 

49 C.J. P 952 note 62. 

17. Cal.—Meyer v. Thomas, 63 P.2d 
1176, 18 Cal.App.2d 299. 

N.X—Oorpns Jtirls dted In Shapiro 
Bros. Factors Corporation v. Cher- 
okee Sllk Corporation, 176 A. 893, 
896. 114 N.XLaw 356. 

49 C.J. p 952 note 63. 

18. Fla.—Gables Bacing A8s’n ▼. 
Persky, 166 So. 392, 116 Fla. 77. 

Tex,—^Parmley v. Aynesworth, Civ. 
App., 37 S.W.2d 836, error dis- 
missed—Vaughn v, Central State 
Bank. Civ.App., 27 •S.W.2d 1112. 

19. Ark.—Sohutt v. Arkansas Bice 
Growers’ Agr. Credit Corporation, 
39 S.W.2d 617, 183 Ark. 972. 

Ind.—^Hanunond Pure Ice & Coal Co. 
V. Heltman, 47 N.E.2d 309, 221 Ind. 
352, 145 AL.R. 997. 

Tex.—^Wlse v. Cecil, Civ.App., 136 
S.W.2d- 236, error refused—^Parm- 
ley V. AynesWorth, Civ.App., 37 
S.W.2d 886, error dismissed. 

Froof of obligation In bankmptoy 
prooeedlng 

Where a bankmptoy court author- 
Izes a sale of property covered by a 
vendor’s Uen free and olear of ali 
liens and encumbranoes, a pledgee 
of the vendor's lien note cannot as 
hetween him and the pledgor, who Is 
not a party tO the bankmptoy pro- 
oeeding, prove the note as a clalm 
In the bankmptoy proceedlng and 
thereby authorize the, bankmptoy 
court, If the property sells for less. 
than sufficient to discharge if: ^n full. 
to pay less than the ^ull aihount of 
'the note In discharge of the obllga- 


tlon.—Cecil v. Wlse, Tex.Clv.App., 
109 S.W.2d 214, error refused. 

20. Tex.—Wise v. Cecil, Civ,App., 
135 S.W.2d 235, error refused. 

21. Ark.—iSchutt v, Arkansas Rlce 
Growers' Agr. Credit Corporation, 
89 S.W.2d 617, 183 Ark. 972. 

N.J.—Oorpns Jnrls dted In Shapiro 
Bros. Factors Corporation v. Cher- 
okee Sllk Corporation, 176 A. 893, 
896, 114 N.XLaw 856. 

Tex.—Oorpns Jnrls dted In Parmley 
V. Aynesworth, Civ,App., 87 S.W. 
2d 836, 838, error dismissed. 

49 C.X P 952 note 64. 

Altematlve remedies 
Where court orders the sale of 
property cpvered by a vendor's Uen 
free and ciear from encumbranoes 
I and a pledgee of the vendor's Uen 
note purchases the property for a 
price sufficient to pay the pledgor^s 
indebtedness to him, but insufficient 
to pay the note In full, the pledgor 
may treat thls as a conversion and 
clalm damages therefor or walve the 
tort and Impress the land with a 
tmst, so that the land stands In lieu 
of the note subjeot to a llke Uen to 
secure the Indebtedness as the oollat¬ 
eral note.—Cecil v. Wlse, Tex.Civ. 
App., 109 S.W.2d 214, error refused. 
Estoppel 

Where a bankmptoy court orders a 
sale of property covered by vendor*s 
lien free and ciear from liens, notloe 
by the pledgee to the pledgor of the 
vendor's Uen note of his pprpose to 
purchase the land for his own pro- 
tection, if the pledgor falis to |lo so, 
does not estop pledgor to that 

the land standa in lleu of the co^at- 
eral note and merely as secfirlty, for 
the debt it was pledged to secpirc.^ 
Cedi V. Wlse, supra. 

v22. t/Ttax.—^Parmley t. Aynesworfb; 
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without consent of the pledgor, the pledgee of a 
note and mortgage or deed of tnist releases the 
debt in exchange for a deed to the premises, he 
must account for the face of the mortgage.23 How- 
ever, where one of two joint obligors pledges chos- 
es in action as security for the joint debt, the 
pledgee may accept less than the face of the col- 
lateral with consent of the pledgor and without 
incurring 'liabiHty to account to the other obligor 
for more than the amount received.^^ 

An exception to the general rule exists in the 
case of a compromise by the pledgee of the pledged 
security on terms advantageous to the pledgor as 
well as to himself,25 especially where the maker 
is insolvent and the debt is insufiEciently secured;^® 
and in such case he must account to the pledgor 
only for the amount actually received imder the 
compromise.27 The pledgee ds justified in compro- 
mising where the pledgor’s conduct is such as to 
render the pledgee's recovery by suit uncertain.28 

With the consent of the pledgor the pledgee may 
lawfully compromise litigation respecting the col- 
lateral.2® 

§ 37 . -By Pledgor 

A pledgor converte pledged property where he wrong- 
fully takes or retains posseesion of It or destroys it. 

If the pledgor wrongfully takes or retains posses- 
sion of the pledged property without the consent 
of the pledgee, this constitutes a conversion, for 
which the pledgee may maintadn an action.^o Also 
a pledgor converts pledged collateral where he 


obtains possession of it under an agreement to use 
it for a specific purpose and retum it but instead 
destroys it.3i 

§ 38. -By Third Person 

A third person who converts pledged property may 
be 8U.ed In conversion by either the pledgor or pledgee. 

Where the possession of the property is wrong¬ 
fully secured, or retained by a third person, he 
may be sued in conversion by either the pledgor^s 
or the pledgee.32 

§ 39. Actions for Possession or Proceeds of 
Property 

a. In general 

b. By pledgor 

c. By third person 

d. Conditions precedent 

e. Parties 

f. Pleading 

g. Evidence 

h. Trial 

i. Amount and extent of recovery 
a. In General 

The pledgee’s Interest In the pledged property Is suf¬ 
ficient to enable him to maintain an action against the 
pledgor or a third person for the recovery of the property 
or Its proceeds. 

The pledgee may maintain an action to protect 
his right to the possession of the property pledged,®^ 
such as detinue,35 replevin,^® or trover.^'^ If the 
pledgor has wrongfully disturbed his possession 


Civ.App., 87 S.W.2d 836, error dls- 
missed. 

49 C.J. p 952 note 65. 

23. CaJ.—^Meyer v. Thomas, 63 P.2d 
1176, 18 Cal.App.2d 299. 

49 CJ. p 952 note 66. 

24. 111.—Foltz V. Hardln, 28 
786, 139 IU. 405. 

25. Minn.—^Flrst & American Kat. 
Bank of Buluth v. Whiteslde, 292 
N.W. 770, 207 Minn. 537. 

17.H.—^Bzeter Bank v. Gordon, 8 IST. 
H. 66. 

17.J.—CoTpns gtizls dted in Shaplro 
Bros. Factors Corporation v. Cher- 
okee SUk Corporation, 176 A. 893, 
896, 114 N.J.L.aw 356. 

26. Cal.—Slavln v. Argrood, 191 P. 
2d 120, 84 CalA.pp.2d 610. 

Minn.—^First & American Bank of 
Dulnth V. Whiteslde, 292 N.W. 770, 
207 Minn. 537. 

N.J.—Ctorpiu JnxlH dted In Shaplro 
Bros. Factors Corporation v. Cher- 
okee Silk Corporation, 176 A 893, 
896, 114 NJ.Law 356. 

49 aJ. P 952 note 70. 

217. N.J.—Corpus Jarle dted In 


Shaplro Bros. Fhctors Corporation 
V. Cherokee Silk Corporation, 176 
A 893, 896, 114 N.J.Law 356. 

28. OkL—^Picher Bank v. Harris, 
229 P. 137, 100 Okl. 256, 40 AL.R. 
254. 

29. Ky.—^McI>onald v. Green, 12 Ky. 

Op. 62. ♦ 

30. N.H.—Walcott V. Keith, 22 N.H. 
196. 

49 C.J. P 952 note 76. 

31. Colo.—^Rosrers v. Bogers, 44 P.2d 
909, 96 Colo. 473. 

Belease of mortg'asre note 
Pledgor, who obtalned his mort¬ 
gage note from pledgee thereof os- 
tensibly for purpose of using note 
temporarlly as collateral at hank, 
was liable to pledgee for conversion 
if, after obtaining note, pledgor 
oaused mortgage to be released and 
later conveyed property covered 
thereby.—^Rogers v. Bogers, supra. 

32. Me.—^Duble v. Branz, 73 A2d 
217. 

49 C.J. p 952 note 77. 

33. Cal.—^Tokohama Specie Bank v. 
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Trans-Oceanlc Go., 202 P. 846, 54 
Oal.App. 533. 

49 C.J. p 952 note 78. 

34, Ky.—^Mercer Nat. Bank of Har- 
rodsburg v. Whlte*s Bx’r, 32 S.W. 
2d 734, 236 Ky. 128. 

Actions for damages for conversion 
see Infira §§ 40-41. 

Bar of secured debt as alfectlng 
right of pledgee to realize on col¬ 
lateral see Limltations of Actions 
§ 10 . 

Bffect of taklng of pledge or collat- 
eral security on running of statute 
of llmitatlons on debt secured see 
Limltations of Actions S 162. 

Llmitatlons as to pledgee’s right to 
hold property and apply it to se- 
Gured debt see Llmitatlons of Ac¬ 
tions S 144. 

35. Ky.—^Mercer Nat. Bank of Har- 
rodsburg v. Whlte*s Bx*r, supra: 

36. Ky.—^Mercer Nat. Bank of Har- 
rodsburg v. Whlte's Bx'r, supra. 

37, Ga.—^Rose City Foods v. 'Bank 
of Thomas County, 62 S.E).2d 146, 
207 Ga. 477. 

Ky.—^Mercer Nat. Bank of Harrods- 
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he has a fight of action for the property or ats pro- 
ceeds^s and can maintain replevin against the pledg- 
or for a wrongful taking of the property pledged,®^ 
or trover for its wrongful detention by the pledgor, 
although it may have come rightfully into his hands 
by the pledgee’s consentio 

AgcUnst third person. The pledgee has suflScient 
interest in the pledged property to sustain an ac¬ 
tion against third persons for the recovery of the 
property or its proceeds,^! such as an action in 
trover,or in detinue,^^ or replevin, or other 
action for the recovery of the specific property.**5 
A pledgee redelivering pledged property to the 
pledgor for a special purpose cannot maintain an 
action for its recovery or conversion against an 
innocent purchaser for value from the pledgor.**® 
The pledgee’s recovery is subject to Idens on the 
property existing at the time of its pledge.**^ 

Where the property is in the possession of a 
depositary of the pledgee, the pledgee, having no 
notice of any other rights on the part of the de¬ 
positary, has been held not to lose any of his rights 
against such person by modifications in the contract 
with the pledgor.^® 


b. By Pliedgor 

The pledgor may maintain an action for the pledged 
property or its proceeds against a pledgee or third person 
who has converted It. 

In general the pledgee's conversion of the 
pledged property gives the pledgor a right of ac¬ 
tion against the pledgee.^® He may maintain an 
action for the property itself,®® or, as in the case 
of its unauthorized sale or exchange, for the pro- 
ceeds,®! or he may bring an action for the amount 
of damages suffered by him, as considered infra 
§ 40. However, the pledgor is not entitled to re- 
cover the property unless he establishes either that 
it was o-btained from him by fraud or that the 
pledgee has violated the conditions on which it was 
delivered.®® The pledgor cannot sue in assumpsit 
for the pledgee’s misuse of the property pledged.®® 
Against third person, The pledgor ordinarily 
may maintain an action agajinst a third person for 
the possession of pledged property or its proceeds.®^ 

c. By Third Person 

The owner of property pledged by another may main¬ 
tain an action for the property or Ite proceeds where the 
property was pledged without his consent or where the 
pledge, although wIth his consent, was Invalld and II- 
legal. 


burgr V. Wliite’s Ex’r, 82 S.‘W.2d 
734, 286 Ky. 128. 

sa Ala.—Rolfe v. Huntsvllle Lum- 
ber Co., 62 So. 587, 8 Ala.App. 487, 
500. 

49 C.J. p 953 note 80. 

39. Mass.—Way v. I>avldson, 12 
Gray 465, 74 Ain.D. 604. 

4a Ga.—Bplan v. Wheat, 68 S.B. 
78, 134 Ga. 511. 

Mass.—^Way v. Davldson, 12 Gray 
465, 74 Am.D. 604. 

41. Cal.—^Seymour v. Salsberry, 171 
P. 938, 177 Cal. 755. 

49 CJ. p 953 note 81. 

PairmentB on renewal of pledged note 
One to whom origlnal note was as- 
signed as collateral could recover 
payments received by defendant 
from maker, even though payments 
were made on renewal note.—^Murry 
V. Central Bank, 40 S.W.2d 721, 226 
Mo.App. 400. 

42. Ga.—Hose City Foods v. Bank 
of Thomas County, 62 S.B.2d 145, 
207 Ga. 477—Graham v. Frazler, 
60 S.B.2d 833, 82 Ga.App. 185. 

49 C.J. p 953 note 82. 

43. Ala.—Rolfe v. Huntsvllle Lum- 
ber Co., 62 So. 537, 8 Ala.App. 48,7. 

49 C.J. p 953 note 83. 

44. Mass.—Gamson v. Pritchard, 96 
N.E. 715, 210 Mass. 296. 

49 C.J. p 953 note 84. 


Creditor of pledgor 
A pledgee deprived of his posses¬ 
sion by attachment of the property 
by a creditor of his pledgor is enti¬ 
tled to replevy It.—Currier v. Ford, 
26 111. 488. 

45. S.C.—^Lyons v. Rogers, 8 S.C.I 1 . 
5. 

Suit In egulty see Infra 5 42. 

46. Or.—Schumann v. Callfornla 
Hat. Assoc. Bank, 238 P. 860, 114 
Or. 336, 347. 

49 C.J. P 953 note 88. 

47. N.T.—^Page v. Boggess, 88 H.T. 
S. 569, 41 Mlsc. 46. 

48. H.T.—^Mercantlle Trust Co. v. 
Atlantic Trust Co., 28 N.T.S. 496, 
69 Hun 264. 

49. Aleu—Stanley v. People’s Sav. 
Bank, 157 So. 844, 229 Ala. 446. 

La.— W. F. Taylor Co. v. Whltbeck, 
App., 159 So. 187. 

Tex.—^Leleux v. Seraflno, Clv.App., 
88 S.W.2d 1100. 

50. Tex.—^Leleux v. Serabo, supra. 
49 C.J. p 953 note 92. 

Recovery of property on payment of 
debt see Infra 8S 47-49. 

51. La.— W, F. Taylor Co. v. Whit- 
beck, App., 159 So. 187. 

Tex.—^Leleux v. Seraflno, Civ.App., 88 
S.W.2d 1100. 

49 C.J. p 953 note 98. 

Assumpsit 

(1) Where the property pledged 
has been sold for value. the pledgor 


63 


may sue in assumpsit for such val- 
ue.—May v. StaJUlngs, 16 So.2d 870, 
245 Aia. 292. 

(2) The amount of value received 
by the plSdgee on the sale of the 
property pledged Is the foundatlon 
of the pledgor'|3 olaim for recovery 
in assumpsit,-May v. Stallings, su¬ 
pra. 

Pledgee^s aoguisitlon. of tltle ftom 
third person 

If seller agreed to take the prop¬ 
erty in storage as pledge to protect 
seller against llablllty on guaranty 
to asslgnee of conditlonal sales oon- 
tract, and to glve buyer additional 
time, default of buyer on sales con¬ 
tract would Justlfy assignee’s sel- 
zure of property, but seller repur- 
chaslng from the asslgnee could not 
clalm that It occupled a new status 
for purpose of defeatlng llabllity to 
buyer for vlolatlon of pledge agree- 
ment, and, if buyer was not In de¬ 
fault under storage agreement, there 
was no change in relatlon occupled 
by seller and buyer except seller 
was substituted for asslgnee as cred-« 
itor under the sales contract.—^May 
V. Stallings, supra. 

58. 111.—^Wlnston v. Rawson, 88 HI. 
App. 193. 

53. Ala.—^May v. Stallings, 16 Sojd 
.870, 245 Ala. 292. 

54. H.T.—Treadwell v. Clark, 82 N*. 
B. 505, 190 N.T. 51, motion denled 

' 88 N.B. 1188, 190 N.T. 642. 

49 C.J. p 953 note 98. 
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The owner of property pledged by another may 
maintain an action for the property or its proceeds 
'where the property was pledged without his con- 
•sent,55 or where the pledge, although made with 
the owner*s consent, was invalid and illegal, under 
a statute so providing, because the debt secured 
was usurious.56 

A conditional vendor who has failed to comply 
with statutory requirements cannot recover from 
his vendee’s pledgee or persons claiming under the 

latter.57 

d. Conditions Frecefdezit 

Tho pledgor ordinarlly must tender payment of, or 
have paid, the debt the pledge was given to secure as a 
prerequisite to the maintenance of an action agalnst the 
pledgee, or one holding under hlm, to recover the proper¬ 
ty pledged. 

The pledgor must tender pa 3 maent of, or have 
paid, the debt the pledge was given to secure as a 
prerequisite to the maintenance of an action against 
the pledgee to recover the property itself,58 such 
as an action in replevin,^^ trover to recover the 
property,or other possessory action,unless the 
lien created by the pledge has been otherwise dis- 
charged,®^ or there has been such a conversion of 
the property pledged by the pledgee as renders it 
impossible for him to retum it on payment of the 
debt,®^ or the pledgee has informed the pledgor, or 
his successor in interest, that a tender will not be 
aocepted.®^ Also, where the indebtedness secured 
has not been paid, the pledgor is not entitled to the 
retum of additional collateral pledged to secure 
the debt, in the absence of an adjudication that the 
original collateral was sufficient 


Likewise, ordinarily payment or tender of the 
secured debt is a condition.precedent to the pledg- 
or*s right to recover the property or its proceeds 
from a third personae unless defendant pleads 
ownership of the property pledged and denies the 
pledgor^s right to redeem it®7 However, there is 
authority to the effect that the pledgor may sue 
for the property before paying the debt, the pledgee 
being protected by an order that his claim shall be 
first paid out of the proceeds thereof.®^ A mere 
offer to tender is not sufficient.®® Tender has been 
held not necessary to the maintenance of an ac¬ 
tion to recover the proceeds of the property 
pledged.70 The pledgee of bonds unlawfully 
pledged by one not the owner cannot exact payment 
of their value before surrendering them to the 
©wucr.*^! 

Where the debt has been paid to the pledgee, the 
pledgor need not make a tender to a third person 
in possession of the pledged property."^® 

No demand is necessary unless required by stat¬ 
ute before a pledgee may sue a third person in tro¬ 
ver for the property.'^® 

Subsequenf purchaser or claimant. A subsequent 
purchaser of the property from the pledgor is en¬ 
titled to recover possession from the pledgee only 
on payment or tender to the pledgee of the amount 
of the debt for which it ds security.*^* 

e. Parties 

The usual rules respetoting parties apply In actione 
to recover pledged property or Ite proceeds. 

The usual rules with respect to parties apply in 
actions to recover pledged property or its pro- 
ceeds.^® It is not necessary for the pledgor to 


55. CaL—^Ripley Improvement Co. 
V. Hellman Commerclal Trust & 
■Savings Bank, 265 F. 835, 90 Cal. 
App. 83. 

49 O.J. p 953 notes 99-1. 

56. I7.S.—Mendez v. Murdock, D.C. 
Mo., 83 F.Supp. 630. 

57- W.T.—^Leonard v. Harrls, 131 N. 

T.S. 909, 147 App.Div. 458. 

49 C.J. p 954 note 7. 

58. Ga.—Corpns Jtuls clted in 
Evans v. Odum, 183 S.E. 669, 671, 
52 Ga.App. 453. 

49 C.J. p 954 note 10. 

59. Miss.—Spencer v. 0*Bryent, 106 
So. 6, 140 Mlss. 474. 

49 C.J. P 973 note 99. 

60u Ga.—Evans v. Odum, 183 S.E. 

669, 52 Ga.App. 453. 

61. N.J.—Melsel v, Merchants' l^at. 

Bank, 88 A. 1067, 86 N.J.L.aw 263. 
49 C.J. P 973 note 1. 

68. MIch.—^Pelge v. Burt, 77 NJW. 

928, 118 Mich. 243, 74 AnuSJl. 390. 
49 CX P 954 note 11. 


63. N.Y.—Cortelyou v. Lansingr, 2 
CaACas. 200. 

Answer dhowlng dlsposltlon of prop¬ 
erty 

In trover by pledgor to recover 
pledge, pledgee’s answer alleging 
that pledgee dlsposed of property 
under claim of absolute title showed 
conversion, so as to relieve pledgor 
of duty of proving tender of amount 
of debt secured by pledge prior to 
filing suit.—^Bvans v. Odum, 183 B.B. 
669, 52 Ga.App. 453. 

64. La—Nelson v. Snell, 129 So. 
387, 14 LaA.pp. 256. 

65. Ky.—CItIzens Union ITat. Bank 
V. Klein, 86 S.W.2d 691, 260 Ky. 
730. 

66. Ga—^Pasnae v. Power, 79 S.B. 
771. 140 Ga 769. 

49 C.X P 954 note 12. 

67. 17.0.—^Tesh v. Bomlnger, 1 S.E. 
2d 98, 215 N.C. 52. 
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68. N.C.—Ball-Thrash v. MeCor- 
mlck, 78 S.E. 303. 162 N.a 471. 

69. Ga—Payne v. Power, 79 S.E. 
771, 140 Ga 769. 

49 C.X p S54 note 14. 

70. N.X—^Meisel v. Merchants* Nat. 
Bank, 88 A. 1067, 85 N.J.Law 253. 

N.T.—Cortelyou v. Lanslng, 2 Cal. 
Caa. 200. 

71. Cal.—^Rlpley Improvement Co. v. 
Hellman Commerclal Trust & 
Savings Bank, 265 P. 835, 90 Cal. 
App. 83. 

73. Md.—German Sav. Bank v. Ren- 
shaw, 28 A. 281, 78 Md. 476. 

73. Me.—^Porter v. Poster, 20 Me. 
391, 37 Am.D. 69. 

74. Minn.—Jones v. Rahilly, 16 
Minn_ 320. 

76. Mass.—SutcUlfe v. Cawley, 132 
N.E. 406, 240 Mass. 231. 
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jom as a plaintiff in an action or suit by the pledgee 
against a third person for recoveiy of the pledged 
property or its proceedsJ® Where his daims con- 
flict with those of the pledgee, the pledgor may file 
a cross complaint'^'^ The validity of a pledge to 
secare notes cannot be attacked by a suit to which 
the pledgor nor the holders of the notes 
are parties.^® 

f. Fleading 

The usual rules of pleading apply In actione to re- 
covep pledged property or Its proceeds. 

The usual rules of pleading,*^® including those re- 
specting issiies, proof, and variance,80 apply in pro- 
ceedings to recover pledged property or its proceeds. 

g. Evidence 

General rules governlng the admissibllity and suffi- 
clency of evidence, burden of proof, and presumptione ap¬ 
ply In proceedings for the possession of pledged property 
or Its proceeds. 


§ 39 

The usual rules apply to questions involving ad- 
missibility^l and sufficiency*^ of evidence, and bur¬ 
den of proof83 and presumptions^^ in proceedings 
for the possession of pledged property or its pro¬ 
ceeds. One sued in replevin has the burden of 
proving an alleged defense of a preexisting debt 
and pledge.85 

h. TriaI 

In proceedings for possession of pledged property or 
Its proceeds, questions of fact are for the Jury on con- 
fllcting evidence, and the general rules governlng instruc¬ 
tione and findings apply. 

On confiicting evidence, questions of fact are for 
the jury,8 3 but in a proper case the court may 
direct a verdict.87 Ordinarily it is for the jury 
to find whether plaintiff complied with his duty 
under the pledge, and defendant did not live up 
to his.83 The usual rules apply to instructions 
in proceedings for possession of pledged property 
or its procecds83 and also according to judicial deci- 


Miss.—Hart v. Moore, 168 So. 490, 
171 Mlss. 838. 

49 C.J. p 955 note 28. 

AccommodatloiL Indorser 
Where a bili of ezchange Indorsed 
for accommodatlon is pledgred for 
less than its face and the pledfree 
transfers it and receives its full val- 
ue, and the accommodatlon indorser 
is subsequently compelled to pay it, 
the Indorser cannot maintain an ac¬ 
tion asralnst the pledgee for the sur- 
plus; the action must be in the 
name of the party pledglng it.— 
Gregory v. Burrall, 2 Wend., N.T., 
391. 

Proper parties 

Bank Issuing and paylng cashler^s 
check for portlon of balance of pro¬ 
ceeds of personal check ab ove 
amount of payee’s note, as securlty 
for which check was accepted, to 
payee’s agent, who forged payee’s 
signature on both checks, was held 
proper party in payee'8 suit for such 
balance.—^Hart v. Moore, 168 So. 490, 
171 Miss. 838. 

76. Mass.—^Mlchlgan State Bank v. 
Gardner, 3 Gray 306. 

77. Colo.—^Tom Boy Gold Mines Co. 
V. Green, 53 P. 846, 11 Colo.App. 
447. 

78. U.*S.—^Hubbard v. Tod, lowa, 19 
S.Ct 14, 171 U.S. 474, 43 L.Ed. 246. 

79. Cal.—^BTloyd v. Riskin, 77 P.2d 
233, 26 Cal.App.2d 297. 

49 C.J. p 955 note 27. 

80. Tex.—^Moore ▼. Krenek, Clv. 
App., 17 S.W.2d 89, reversed on 
other grounds Moore v. E>enex, 
CoimApp., 39 S.W.2d 828. 

49 C.J. p 956 note 28. 

Proof requlrod 

Abandonment or walver of the se¬ 
curlty pledged wlll not be adjudged 
. 72C.J.S.—6 


wlthout ciear and satlsfactory proof 
of both intention to abondon or 
waive and actual relinquishment of 
the securlty.—Waken v. Blmstrom, 
46 P.2d 97, 172 Okl. 282. 

81. Wis.—Smith V. Sherry, 18 N.W. 
482, 55 Wis. 480. 

49 C.J. p 956 note 80. 

Bvldence held not admlsslble 
Rejectlon of defendant's evidence 
in payee's suit for balance of pro¬ 
ceeds of check after satisfaotion of 
payee*s note, as securlty for which 
defendant accepted check, that plain¬ 
tiff received proceeds from his agent 
or otherwlse, was held warranted.— 
Hart V. Moore, 168 So. 490, 171 Miss. 
838. 

82. La.—Blckson Ice Cream Co, v. 
Knight, 149 So. 439, 177 La. 736. 

49 C.J. p 955 note 31. 

ISvldence held sufdciexit 

(1) In general. 

U. S.—^Mendez v. Murdook, D.C.Mo., 
83 F.Supp. 630. 

Cal.—Ployd v. Riskin, 77 P.2d 233, 
26 CahApp.2d 297. 

Me.—^Duble v. Branz, 73 A.2d 217. 

49 C.J. p 965 note 31 [a]. 

(2) To establish the identity of 
the property sued for.—N^elson v. 
Snell, 129 So. 387, 14 La.App. 266. 

(8) To Show conversion.—^Luble v, 
Branz, supra. 

(4) To Show tender of amount due 
on debt secured by pledge.—^Bvans 

V. Odum, 183 S.E. 669, 62 Ga.App. 
463. 

(5) To Show that maker of notes 
had notice of their pledge to defend¬ 
ant.—^Dlckson Ice Cream Co. v. 
Knight, 149 So. 439, 177 La. 736. 

(6) To warrant conclusion that 
dealer lending salesman money on 
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automoblle as securlty had notice 
that salesman was not real owner.— 
Rhinock v. Prlce, 23 P.2d 1014, 218 
Cal. 403. 

83. H.T.—^Prisch v. Dulany, 266 M. 
T.S. 383, 238 App.Dlv. 609, motion 
denied 189 N.E. 767, 263 N.Y. 684. 

49 C.JT. p 966 note 32. 

Good faith 

When seller rlghtfully resclnds 
sale for fraud, burden of proof is on 
third person to show that he is 
pledgee from buyer for value wlth¬ 
out notice; but, where third person 
shows that he pald falr value for 
pledge of property from buyer, pre- 
sumptlon of good faith arises, plac- 
ing burden on seller to Show that 
pledgee had knowledge or notice of 
fraud.—^Prlsch v. Dulany, supra. 

84. Minn.—Ware v. Squyer, 84 N. 
W. 126, 81 Minn. 388, 83 Am.S.R. 
390. 

49 C.J. p 966 note 38. 

85. Or.—^Patton v. Washington, 103 
P. 60, 64 Or. 479. 

49 O.X p 966 note 34. 

86. Mo,—Tourse v, Mound City 
Trust Co., App., 62 S.W.2d 611— 
Leedom v. The J. M. Ward Furni- 
ture, Stove and Carpet Company, 
38 Mo.App. 426. 

49 C.X P 966 note 36. 

87. Ga.—Evans v. Odum, 188 S.E. 
669, 52 Ga.App. 463. 

88. Ala.—May v. Stalllngs, 16 6o.2d 
870, 246 Ala. 292. 

89- Tex.—Rlley v. BteJlmark, Civ. 

App., 180 S.W. 134. 

49 C.J. p 966 note 37. 

Xnstmotlons held proper 
GkL—Scott V. Lathem.ds Bons, .161 
S.E. 662, 44 Ga.App. 323. 

49 aj. p 956 note 37 £a]i . . 
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sions on the question, with respect to the findings.so 

i. Amoirnt aad Exteat of Becovery 

(1) In general 

(2) In suit by pledgor 

(3) In suit by third person 

(1) In General 

In an action by a pledgee againat the pledgor^ or one 
Holding under hfm, for the possession of the pledged prop- 
erty the pledgee is entitled to a Judgment for the return 
of the goods or payment of the debt; but, In an action 
against a third person not Holding under the pledgor, the 
pledgee is entitled to Judgment for the return of the prop- 
erty pledged or Its full value. 

In a suit by the pledgee against the pledgor for 
the latter^s retaking of the pledged property, the 
pledgee is entitled to a judgment for the return of 
the goods or payment of the debt due,^^ In other 
words, plaantiff is entitled to recover only the prop¬ 
erty itself, or the debt it was given to secure, with 
interest, since this is the measure of the pledgor^s 
liability to him.^^ 

Against third person. In an action in trover 
against a third person, the pledgee ordinarily is en¬ 
titled to an altemative judgment for the full value 
of the collaterals, irrespective of the amount for 
which they were pledged, since this is the measure 
of his responsibility to the pledgor.^3 However, 
in an action against a purchaser from the pledgor, 
the pledgee can recover only the amount of his 
debt,®4 since this would be the extent of his recov- 
ery against the pledgor himself;®^ and, where the 
pledgee sues on the contract for the purchase price 
of the goods, the purchaser may set off his loss on 
a portion of the goods purchased but never deliv- 
ered.®® 

Income. A pledgee can recover only the income 
or dividends from pledged property which was re- 
ceived subsequent to the time of the pledge.®^ 

(2) In Suit by Pledgor 

In an action by the pledgor against the pledgee for 
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the property pledged, the pledgee ordinarily will be given 
an o>ptlon to return the property or its value, and if ad. 
judged to pay Its value he may deduct the unpaid por¬ 
tion of the loan secured. 

In jurisdictions where trover will lie for the re- 
covery of property, on judgment in trover against 
the pledgee, he will be given an option to return 
the property itself or its value.®® Where the ac¬ 
tion is for the return of the property pledged and 
it develops that part of the property has in fact 
been converted, the pledgor is entitled to the re¬ 
turn of the pledged property held intact and dam- 
ages for that converted.®® A pledgee adjudged to 
pay the cash value of pledged property in event 
of failure to return it may deduct from such cash 
value the amount of the unpaid loan secured.i If 
a pledged note is construed as paid to the pledgee, 
no matter by what means, he is liable for the face 
value, whether or not it was legally collectable.® 
In an action in assumpsit against a pledgee who 
wrongfully sold the property pledged, plaintiif may 
recover the consideration which wcnt to the pledgee 
on the sale, either money or money^s worth.® The 
pledgor may recover the full sales price from the 
pledgee even though the latter took a note for the 
purchase price which he subsequently surrendered 
for less than its face value.^ 

Interest. Where the property is sold by the 
pledgee on credit, without interest, and the sale is 
ratified by the pledgor by his suing for the proceeds, 
the pledgor is chargeable with interest on his debt 
not only to the time of the sale, but until the pay¬ 
ment of sufficient purchase money to discharge his 
debt.® 

Where the property of a number of pledgors has 
been mingled and converted by the pledgee, the 
surplus proceeds of such property remaining on the 
pledgee’s insolvency ds impressed with a trust for 
the benefit of the pledgors in proportion to their 
loss.® 
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Xtistruciions beld erroneons 
N.T.—Frlsch v. Dulany, 266 N.T.S. 
383, 238 App.Div. 609, motion de- 
nied 189 K.B. 767, 263 N.T. 684. 

90. Cal.—^Rhlnock v. Price, 23 P.2d 
1014, 218 Cal. 403. 

Tex.—Cecil v. Wise, Clv.App., 109 
S.W.2d 214, error refused. 

91. Miss.—Jones v. Hlcks, 52 Miss. 
682. 

49 O.J. p 966 note 38. 

92. Ala.—^Rolfe v. Huntsville Lum- 
ber Co., 62 So. 537, 8 Ala.App. 487, 
601. 

49 C.J. p 966 note 39. 


American Dock, etc., Co., 43 N.T.S. 
644, 14 APP.Div. 265. 

49 C.J. P 966 note 41. 

94. Ga.—^Rose City Foods v. Bank 
of Thomas County, 62 S.R2d 146, 
207 Ga. 477. 

N.D.—Grand Porks Second Nat. 
Bank v. St Thomas First Nat. 
Bank, 76 N.W. 604, 8 N.I>. 60. 

95. N.D.—Grand Forks Second Nat. 
Bank v. St Thomas First Nat 
Bank, supra. 

96. Okl.—^Flrst State Bank of Audu- 
bon, lowa, v. Collins-Dietz-Morrla 
Co., 123 P.2d 957, 190 Okl. 409. 

97. U.S.—Reed v. BZellerman, D.C. 
Pa., 40 F.Supp. 46, motion dis- 
missed 2 F.B.D. 195. 
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98. La.—Johnson v. Robblns, 20 La 
Ann. 669. 

99. Cal.—Hom v. Klatt, 161 P.2a 
149, 66 Cal.App.2d 610. 

1. I<a.—Alcolea v. Smith, 90 So. 769, 
160 La. 482, 24 A.L.R. 816. 

49 C.J. P 956 note 45. 

2. m.—^Union Nat. Bank v. Post, 
61 N.H. 607, 192 111. 385. 

3. Ala.—^May v. Stallingrs, 16' So.2d 
870, 245 Ala. 292. 

4. Mont.—Demars v. Hudon, 82 P. 
952, 33 Mont 170. 

5. Mont.—^Demars v. Hudon, supra. 

6. N.T.—^Whitlock v. Seaboard Nat 
Bank, 60 N.Y.S. 611, 29 Misc. 84. 

49 C.J. p 966 note 49. 


93. N.T.—Hanover Nat Bank v. 
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Against third person. Where the pledgor has 
conferred on the pledgee the indicia of ownership 
of the property, he can recover from a third per¬ 
son who has received it from the pledgee in good 
faith as collateral for a loan only the value of the 
property in excess of the loan by defendant to the 
pledgeeJ Where the pledgor consents to a sale 
by one claiming by a transfer from his pledgee, 'he 
cannot hold such person responsdble for more than 
the actual amount received although the property 
is sold for less than it is worth.8 

Cosis. Where plaintiif fails in a suit, the sole 
purpose of which is to secure possession of the 
property pledged, he is properly cast for costs.® 

(3) In Suit by Third Person 

The owner of property pledged by another may re¬ 
cover it or ita proceeds in an action therefor, where it 
waa pledged wlthout his consent and by one on whom he 
had not conferred the Indicia of ownership; but where 
he conferred the indicia of ownership on the pledgor his 
recovery Is iimited to the excess of the proceeds over 
the amount for which It was pledged. 

The owner of property pledged without his con¬ 
sent by one on whom he had not conferred the in¬ 
dicia of ownership may recover the property itself, 
'or the proceeds from the pledgee.i^^ However, he] 
caimot defeat the pledge and his recoveiy is liinitcd 
to the excess of the proceeds over the amount for 
which it was pledged where he conferred the in¬ 
dicia of ownership on the pledgor,or, under some 
statutes, where he has allowed another to assume 
the apparent ownership of the property for the 
purpose of making any transfer of it,l2 unless the 
pledgee had actual or imputed knoWledge of the 
owner’s rights and was not an innocent encum- 
brancer.i® The pledgee is not, however, entitled 
to set off sums advanced to the pledgor on the 
property after notrice of its true ownership,!^ or on 


a negotiable note not belonging to the pledgor and 
received by him otherwise than in the usual course 
of business,l5 or to use the property to extin- 
guish an antecedent indebtedness due him from 
the person making such delivery.i® In a suit to 
recover possession of property which has been 
pledged by another wildi his consent, the pledgee is 
not entitled in reconvention to foreclose on his 
pledge where he has not complied with a statute 
governing the method of foreclosure on pledged 
property.17 These rules apply with equal force in 
favor of bona fide purchasers from the true own- 
er.is 

§ 40. Actions for Damages 

a. In general 

b. By pledgor 

c. By third person 

d. Conditions procedent 

c. Defenses; recoupment, set-off, and 
counterclaim 

f. Pleading 

g. Evidence 

h. Trial and judgment 

a. In General 

A pledgee may maintain an action agaVnst the pledgor 
or a third person to recover damages for the conversioh 
or wrongfui injury of the pledged property. 

The pledgee may recover by an action in tro- 
ver,i9 or the statutory substitute thercfor,20 for 
the plcdgor's conversion of the pledged property, 
and this although the pledged property may have 
come into the pledgor's hands by the pledgee's con- 
sent,2i as where the pledgee has delivered the prop¬ 
erty to the pledgor for a special purpose.^2 

Against third person. The pledgee has such an 
interest or j[>roperty in the pledged property as en- 


7. N.T.—^Van Woert v. Olmstead. 71 
N-.T.fi. 431. 

Pa.--Appeal of Klein, 14 A. 369. 10 
Pa.Cas. 477. 

8. N.T.—^Merchants’ Bank v. Llv- 
Ingston, 17 Hun 321, affirmed 79 
N.T. 618. 

9. La.—^Hoover v. Maddlngr, App., 16 
So.2d 557. 

10. Cal.—^Ripley Improvement Co. v. 
Hellman Commerclal Trust & Sav- 
Ingrs Bank, 266 P. 836, 90 Cal.App. 
83. 

49 C.J. p 953 note 99. 

11. Md.—Patapseo Nat. Bank v. 
Meads, 102 A. 993, 131 Md. 573. 

49 C.J. p 953 note 1. 

Oertifloate of deposlt 
Wkere holder of deposlt certifleate 
indorsed it to defendant bank, which 
obtalned proceeds thereof from issu- 


Ing bank and subseguently Issued 
other certifleates In lieu thereof, 
third person claiming ownership of 
such certifleates on theory that he 
was beneflclary of surety bond to 
which origlnal certifleate was 
pledged was held not entitled to rV 
cover against defendant bank re-, 
gardless of whether or not defendant 
was holder of original certifleate in 
due course.—Seaboard Surety Corpo¬ 
ration of America v. Hollywood 
State Bank, 62 P.2d 752, 17 Cal.App. 
2d 638. 

12. Cal.—Ployd v. RJskin. 77 P.2d 
233, 25 Cal.App.2d 297. 

13. Cal.—Rhlnock v. Price, 23 P.2d 
1014, 218 Cal. 403. 

14. N.T.—^Kaminskl v. Schefer, 61 
N.T.S. 771, 46 App.Dlv. 170. 

49 C.J. p 954 note 2. I 
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16- N.T.—Keutgen v. Parks, 4 N.T. 
Super. 60. 

16- Idaho.—^Van Ausdle Hoifnian 
Plano Co. V. Jaln, 228 P. 342, 39 
Idaho 663. 

N.T.—^Hoppenstedt v. Amy, 174 N. 
T.S. 742. 

17- La.—^Hoover v. Maddlng, App., 

15 So.2d 567. 

18. Cal.—^Ambrose v. Evans, 4 P. 
960, 66 Cal. 74. ' 

49 C.J. p 954 note 6. 

19. Vt.—Jennings' v. Gallagher, 152 
A, 802, 103 Vt. 169. 

20. U.S,—^Hurst V. Coley, C.C.Ga.j 

16 P. 646. 

21. Vt.-^efnnlngs v. Gallagher, 163 
A. 802, 103 Vt 169. 

22. Vt,—Jennings v. (gallagher, 152 
A. 802, 103 Vt 169. 

49 C.J. P 956 note 62. 
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abies liim to maintain an action for the conversion 
of,?s Qr wrong-ftd injury to,^^ it by a third person, 
and even tbough it is taken under an attachment 
regular on its face.25 Such an action may be main- 
ta-ined against one 'who retums the pledged prop- 
erty, mtitiout authority, to the pledgor,26 or against 
one who causes or induces the pledgor to convert 
the pledged property.27 A production credit as- 
sociation to which a tenant pledged his crop has 
been held entitled to bring a personal action against 
the landlord for breach of his agreement not to 
interfere with the associationes lien, and is not re- 
stricted to an hypothecary action against that por- 
tion of the crop produced which was delivered to 
the landlord by the tenant and -disposed of in breach 
of the agreement^s 

b. By Pledgor 

The pledgor may maintain an action against the 
pledgee or a third person for damages for conversion of 
the pledged property. 

On a conversion of the property by the pledgee, 
the pledgor, instead of suing for the property itself 
or its proceeds, as considered supra § 39, may main¬ 
tain an action at law for .damages^s for breach of 
the.contract to keep the property safely and restore 
it to the pledgor on payment of the debt,30 or an 
action on the case,si or he may plead such con¬ 


version" as a. set-off to a suit on the original debt 
by the pjedgee or his representative, as considered 
infra § SS. The pledgor may recover for the pled- 
gee’s misuse of the property pledged by an ac¬ 
tion or cotmt in case.32 A pledgor may maintain 
an action for damages against a pledgee for viola- 
tion of special contractual rights.33 

In the absence of loss, the pledgor cannot recover 
damages for conversion.^^ 

Partial conversion. If the conversion of a part 
of the property pledged has damaged the pledgor 
so that the whole may not be used with the same 
degree of efiSciency or dominion as previously, and 
such dhahge is due to the acts of the pledgee^ the 
pledgor should be compensated for the detriment 
suffered.3’5 

’ Conversion of severat things. The pledgor ordi- 
narily shodld bring one action for conversion of 
several different things pledged under one con- 

tract.36 

Title and possession. If a pledgor’s eqiiitable or 
other rights have been injured or destroyed by 
a person in possession as .pledgee, in violation of the 
terms of the pledge agreement, he may sue in 
case,^'^ but in order for a pledgor to be able to 
maintain an action in trover for qonversion of the 


23. CaL—-Watson ▼. Stockton Mor¬ 
ris Plan Go., 93 P.2d 855, 34 CaL 
App.2d 393. 

Fla.—Corpus JUrls dted ia Alford v. 
Bamett Nat. Bank of Jacksonville, 
188 So. 822, 826, 137 Fla. 564. 

Ga.—^Rose City Foods v. Bank of 
Tkomas County, 62 S.F.2d 145, 207 
Ga. 477—<Iarpenter .v. Williams. 
154 ^S.F. 298, 41 Ga.App. 685. 

Mass.—Way v. Davidson, 12 Gray 
465, 74 Am.D. 604. 

49 C.J. p 957 note 56. 

Trover 

Fla.—Alford v. Bamett Nat. Bank 
of Jacksonville, 188 So. 822, 137 
Fla. 564. 

Ga.—Graham v. Frazier,. 60 S.F.2d 
833, 82 Ga.App. 185. 

24. Mass.—Way Davidson, 12 
Gray 465, 74 AmJ:>. 604. 

49 C.J. P 957 note 55. 

25. Mo.—^Boeder v. Green Tree 
Brewery Co., 33 MoApp. 69. 

49 aJ. P 957 note 57. 

23. CaL—Faulkner v. Santa Barbara 
First Nat Bank, 62 P. 463, 130 Cal. 
258. 

27. Ga.—Carpenter v. WllUams, 154 
S.SI 298. 41 Ga.App. 685. 

28. La.—^T allulalx Production Credit 
Ass*n V. Frauss, App., 8 So.2d 446. 

Xkoaa lield not ezoeaslve 

Da.—Tallulak Production Credit 

A8a'n V. Krauss, supra. 


29. Cal.—^Bell v.‘State Bank, 94 P. 
889, 153 Cal. 234. 

S.C—^Daniel v. Post, 187 S.B. 915, 
181 S.C. 468. 

Tex.—Wallace v. Renfroe, CivAtpp., 
124 S.W.2d 456, error dismlssed, 
Judgment correct—Leleux v. Sera- 
flno, CivA-pp., 88 S.W.2d 1100. 
Action for retum of property on dis- 
char^re of secured debt see infra 9 
49. 

Basio dharaoter of prooeedlag 
A suit for conversion of pledged 
property by pledgee is basically an 
equitable proceeding designed to 
award pledgor and pledgee ali that is 
fair and Just.—Hom v. Klatt 151 P. 
2d 149, 65 Oal.App.2d 510. 

Time canse of aotlon aocrues 
A pledgor's cause of action for 
conversion of pledged securities by 
alleged illegal sale accrued on date 
that pledgee divested Itself of pos¬ 
session and control of securities, and 
pledgor could not by subsequent de- 
mand create new cause of action for 
conversion accruing on day of such 
demand.—Jones v. National Chautau- 
qua County Bank of Jamestown, 74 
N.T.S.2d 498, 272 App.Div. 521. 

Conversion anthozlslng aotioin for 
damages 

(1) Compromlse of pledge by sur- 
render of collateral notes to maker 
at sum less tlian face value.—Farm- 

68 


ley V. Aynesworth, TexCiv.App., 37 
S.W.2d 836, error dismlssed. 

(2) Unauthorized sale of pledged 
property.—F, .Taylor Co. v. Whlt- 
beck, La.App., 159 So. 187. 

(3) Unlawful appropriation, 6f 
property pledged.—^Nichols v. Leach, 
300 P. 108, 114 Cal.App. 545. 

30. Mo.—^Murray v. Farmers', etc., 
Bank, App., 206 S.W. 677. 

49 C.J. p 957 note 62. 

31. ni.—Hughes V. Barrell, 167 IU. 
App. 100. 

49 C.J. p 957 note 63. 

32. Ala.—^May v. Stallings, 16 So.2d 
870, 245 Ala. 292. 

33. Ohlo.—^Francis v. Tlldesley Coal 
Co., App., 82 N.R2d 64. 

34. N.T.—Jones v. National Chau- 
tauqua County Bank of James- 
tpwn. 74 N.T.S.2d 498, 272 App.Div. 
521. 

Pa.—Wolfe V. Pennsylvanla Co. for 
Insurances on Dives and Granting 
Annultles, 185 A. 292, 322 Pa. 344. 
49 C.J. p 957 note 66. 

36. Cal.—Horn v. Klatt, 161 P.2d 
149, 65 Cal.App.2d 610. 

36. Vt.—^Bullard v. Thorpe, 30 A 
36, 66 Vt. 699, 44 Am.S.R. 867, 26 
D.R.A 606. 

49 C.J. p 967 note 67. 

37. Ala.—^May v. Stallings, 16 So.2d 
870, 245 Ala. 292—Stanley v. Peo- 
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pledged property he must have and retain the legal 
title, general or special, to the property pledged.»» 
Also the present right to possession is an essen¬ 
tia! element of a suit for conversion»» unless the 
pledgee has become unable to retum the pledged 
property.^» Thus a purchaser of property on a con- 
ditional sale who pledges it to the seller cannot sue 
in trover either for its misuse or wrongful sale.^^ 

Against third person. The pledgor, as general 
owner of the property, may maintain an action for 
damages against a third person for its dnjury or 
conversion.^2 However, the pledgor, not being en- 
titled to the possession of the property, cannot 
maintain trespass for taking it from the possession 
of the pledgee^» except with the latter’s consent.^^ 
The pledgor may recover damages against a third 
person by reason of whose breach of contract to 
pay the pledgor’s debt to the pledgee the collateral 
has been forfeited.^» 

Where the pledgee has surrendered a note to 
the maker for less than its full value, in addition to 
the pledgor^s remedy against the pledgee for con- 
version, he may also recover from the maker the 
balance on the note.^® 

a By Third Person 

A subsequent purchaser of pledged property from 
the pledgor may maintain an action for Its conversion. 

A subsequent purchaser of the property from the 
pledgor may maintain an action for its conver- 
sion.^7 One to whom the goods have been deliv- 
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ered by the pledgee, with the consent o-f the pledgor, 
may maintain an action for their conversion.^» 

Maker of pledged note. Where the pledgee has 
wrongfully transferred a note pledged to him, he 
will be liable to the maker, on the payment or ten- 
der of his debt, for the amount the maker was ob- 
liged to pay to the holder of the note.^» 

Prior lienor. Any liens existing on the property 
at the time of its pledge may be enforced against 
the pledgee.®® 

d. Oonditions Precedent 

As a general rule a tender of the amount due on the 
debt secured by the pledge or a demand for the return 
of the pledged property Is not required as a condition 
precedent to the maintenance of an action for damages 
for conversion of the pledged property. 

Tender of the amount of the principal debt has 
been held not necessary to the maintenance of an 
action for conversion of the property pledged, 
especially where the pledgee has indicated that he 
wil! not return the property in any event®» or is 
unable to do so because he no longer has posses¬ 
sion thereof.®» However, tender may be required 
where the property remains in the possession of 
the pledgee,®^ and tender has been held necessary 
to support an action for conversion where plaintiif 
has never had possession of the pledged property.®® 
Tender into court of the amount due is proper, al- 
though not necessary, in a trover action by the 
pledgor to recover the property pledged.®® The 
pledgor may sue a third person without previous 




ple*s Sav. Bank, 157 So. 844, 229 
Ala. 446—^Nabringr v. Bank of Mo¬ 
bile. 58 Ala. 204. 

38. Ala.—^May v. Stallingrs. 16 So.2d 
870, 245 Ala. 292—Stanley v. Peo- 
ple’s Sav. Bank, 157 So. 844. 229 
Ala. 446. 

Me.—^Patten v. Dennlson. 14 A.2d 12. 
187 Me. 1. 

89. U.S.—-Byland v. Mlller, D.C.Ky., 
18 F.Supp. 137. 

Ala.—Stanley v. People*s Sav, Bank, 
157 So. 844. 229 Ala. 446. 

Me.—^Patten v. Dennlson, 14 A.2d 12, 
137 Me. 1. 

Mass.—^Moore, etc., Co. v. Manufac- 
turers' Nat. Bank, 168 N.B. 766, 
261 Mass. 328. 

Trover 

Pledgor may not sue In trover for 
conversion when he has conferred on 
pledgee right to possession of prop¬ 
erty as security for debt, although 
there may be an act of conversion by 
pledgee thus In rlghtful possession 
of property.—May v. Stalllngs, 16 
So.2d 870, 245 Ala. 292. 

4a Mass.—^Moore. etc., Go. v. Manu- 
facturers' Nat. Bank, 168 N.E. 766, 
261 Mass. 328. 


41. Ala.—^May v. Stalllngs, 16 So.2d 
870, 245 Ala. 292. 

42. Ala.—^Polytlnsky v, Sharpe,.100 

So. 760, 211 Ala. 610. 

49 C.J. p 967 note 70. 

43. N.H.—Gay V. emlth, 88 N.H. 
171. 

44. Ala,—^Palrbanks v. Chunn, 66 So. 
847, 2 Ala.App. 642. 

46. 111.—Rea V. Forrest, 88 111. 276. 

46. Tex.—Parmley v. Aynesworth, 
Clv.App., 87 S.W.2d 836, error dls- 
mlssed. 

49 C.J. p 967 note 75. 

47. N.T.—^Mercantlle Trust Co. v. 
Atlantic Trust Co., 33 N.T.S. 262, 
86 Hun 213—Genet v. Howland, 46 
Barb. 560, 30 How.Pr. 860. 

Action for surplus after payment of 
debt see infra S 64. 

48. Mass.—Clark v. Dearborn, 108 
Mass. 836. 

49. La.—^Romero v. Newman, 28 So. 
498, 50 La.Ann. 80. 

49 aJ. P 967 note 79. 

50. Ky,—^Blalock v. Eeys, 18 Ky,Ij. 
205. 

51. Ga.—Oorpfu Jorls dted in 
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Evans v. Odum, 183 S.EL 669, 671, 
62 Ga.App. 453. 

Tex,—^Wallace v. Renfroe, Civ.App., 
124 8.177.24 456, error dlsmlssed, 
judgment correct. 

49 C.J. p 958 note 82, p 973 note 8. 

52. Mo.—^Hornsby v. Knorpp, 232 S. 
W. 776, 207 MOA.PP. 802. 

N.C.—Corpus Juris dted In Tesh v. 
Rominger, 1 S.m2d 98, 100, 215 N. 
C. 62. 

53. Ark.—^Meyer Bros. Drug Co. v. 
Matthews, 64 S.W. 264, 69 Ark. 
483. 

54- Mo.—^Amick V, Bmplre Trust 
Co., 296 S.W. 798, 317 Mo. 167, 63 
A.L.R. 1064. 

49 C.JT. p 973 note 6. 

55. Mo.—Andrews v. Buchanan 
County Bank, 234 S.W. 618, 208 
Mo.App. 366. 

49 C.J. p 978 note 7. 

56. Ga.—Evans v, Odum, 188 S.E. 
669, 52 GaApp. 453. 

Beaiion for rule 

If his action is sucoessful in ac- 
tually obtainlng the property or its 
value, under an altemattve verdlct, 
or Its value after judgment oo » 
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tender of the debt.57 An owner of property who 
permitted another to pledge it has heen held not 
required to tender payment of the debt secured in 
order to maintain an action for the conversion 
of the property by its wrongftil sale, particularly 
where it appears that the pledgor had pledged oth- 
er property of his own of sufficient value to dis- 
charge the debt.®* 

The pledgor may sue the pledgee for damages for 
conversion without first demanding a retum of the 
pledged property.®* It has been held that a demand 
for the retum of the property pledged unaccom- 
panied by a legal tender of amount due is insuffi- 
cient to support an action for conversion.®® In 
order to maintain trover against a pledgee, the 
agreement must be such that the property is to be 
kept in its original form as the identical prop¬ 
erty of the owner. 

e. Defenses; Eecoupment, Set-Off, and Cotinter- 

In an actfon for damages for conversion of pledged 
property, a tender back of the property Is not a defense, 
but the plafnttff’s walver or ratification of the wrongfuf 
act may constitute a defense; and the defendant, in a 
proper case, may recoup or set off an Indebtedness due 
from the plaintiff to him. 

A tender back of the property by the wrongdoer 


is not a bar to an action to recover damages for 
its conversion.®* However, where the pledgee had 
previously offered to return the property, but the 
pledgor refused' to pay the debt, he cannot iin his ac¬ 
tion against the pledgee complain that pledgee couid 
not ha ve delivered the property if he had paid.®* 
A waiver®^ or ratification®® of the wrongful act 
by the pledgor may constitute a defense. The 
pledgor is not estopped to recover damages against 
his pledgee for a wrongful sale of the property 
by the fact that he has purchased the property from 
the pledgee’s vendee.®® It is no defense to an 
action by the pledgee against the pledgor for the 
pledgor*s conversion of the property pledged that 
the pledgee wrongfully sold other securities which 
he held for the same debt.®^ 

Laches. The eqpitable doctrine of laches has 
been held not applicable to an action at law for con- 
version of pledged property.®* 

Recoupmeni, set-off, and counterclaim. Under 
rules applicable to the propriety of a set-off or 
counterclaim generally, one sued for a conversion 
of pledged property may set off or recoup an in¬ 
debtedness due from plaintiff to him.®* Generally 
the pledgee is entitled to recoup, or have set off, the 
amount of the debt secured against Ihe amount of 
damages recovered;^® and this rule has been ap- 


replevy bond given by defendant In 
a bail proccedingr, the rl^ht of de¬ 
fendant to be reimbursed to the ex- 
tent of his money loss, If he has 
not already recelved the amount of 
his debt, may be conserved.—-Bvans 
V. Odum, supra. 

57. S.C.—Gresrsr v. Columbla Bank, 
62 S.B. 196, 72 6.0. 468, 110 Am.ait 
683. 

49 C.J. p 968 note 83. 

58. Okl.—Buellesfeld v. Jones, 105 
P.2d 242, 187 Okl. 696. 

58. N.T.—Jones v. National Chau- 
tauaua County Bank of James- 
town, 74 N.T.S.2d 498, 272 App.Dlv. 
621. 

49 C.J. p 968 note 81. 

60. Cal.—(Eiallem v. Vincent, 297 P. 
974, 113 Cal.App. 127. 

61. S.C.—D^iel V. Post, 187 S.B. 
916, 181 S.C. 468. 

68. Tex.—Kingr v. Boerne State 
Bank, Civ.App., 169 S.W. 433. 
Seoessity of taldaier baCfc 

Pledged property having been con- 
verted by pledgee, pledgor need not 
receive back property if tendered by 
pledgee.—Leleux v. Seraflno, Te 3 :.Civ. 
App., 83 S.W.2d 1100. 

63. S.C.—^Tolbert v. Fouche, 123 S. 

B. 859, 129 S.C. 838. 

6d. Or.—Ontario First Nat. Bank v. 

Seaweard, 162 P. 883, 78 Or. 667. 

49 C.J. p 958 note 87. 


65. Ga.—^McEllmurray v. Heard, 119 
S,B. 220, 30 G€uApp. 677. 

49 C.J. p 968 note 88. 

66. Mo.—Hilgert v. Levin, 72 Mo. 
App. 48. 

67. N.T.—Hays v. Riddle, 8 N.T. 
Super. 248. 

68. N.T.—^Hennessey ▼. Merrill, 65 
N.T.S.2d 639. 

69. Mo.—National Bank of Coin- 
merce v. Maryland Casualty Co., 
270 S.W. 691, 807 Mo. 417. 

N.T.—^EAufman v. Provident Sav. 
Bank & Trust Co. of Cincinnati, 
23 N.T.S.2d 637, afflrmed 31 N.T.S. 
2d 664, 263 App.Dlv. 708, appeal 
denied 32 N.T.S.2d 129, 263 App. 
DIv. 809. 

Pledgor*s recoupment for conversion 
In action by pledgee to collect se¬ 
cured debt see infra § 65. 

Oontract not oonnected wlth trana- 
aotion 

In an action against a pledgee for 
conversion of the pledged property, 
a counterclaim based on a contract 
not connected wlth the transactlon 
set forth In the complalnt and not 
wlthin the classes enumerated in the 
statute authorlzlng counterclalms, Is 
not permissible.—Morris v. Windsor 
Trust Co., 106 N.E. 763, 213 N.T. 27, 
Ann.Cas.l916C 972. 

70. XJ.S.—^Rush V. First Nat Bank, 
Kan., 71 F. 102, 17 C.C.A 627. 
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Ala—^Nabring v. Mobile Bank, 68 
Ala 204. 

Ark.—Schutt v. Arkansas Rlce 
Growers', Agr. Credit Corporation, 
39 S.W.2d 617, 183 Ark. 972. 

111.—Stow V. Tarwood, 14 111. 424. 
Mass.—^Fowler v. Gllman, 13 Mete. 
267—Jarvls v. Rodgers, 16 Mass. 
389. 

Mo.—^Russell V. Empire Storage & 
Ice Co., 69 S.W.2d 1061, 332 Mo. 
707. 

N.T.—Stearns v. Marsh, 4 Den. 227, 
47 Am.D. 248. 

Pa—Work v. Bennett 70 Pa 484— 
Neiler v. Kelley, 69 Pa 403. 

Tex.—^Wallace v. Renfroe, Civ.App., 
124 S.W.2d 456, error dismissed, 
Judgment correct 
49 C.J. p 958 note 93. 

Rlght of pledgor to interest on sur- 
plus from date of conversion see 
infra § 41 b (4). 

FaUnre to ask personal Judgment In 
prior foreolosnre suit 
Creditores wlthdrawal of prayer 
for personal Judgment in action to 
foreclose mortgages on land dld not 
predude creditor from setting olE 
balance due on indebtedness against 
debtor*s clalm for damages for con¬ 
version of pledged securities.— 
Kaufman v. Provident Sav. Bank & 
Trust Co. of Cincinnati, 28 N.T.S.2d 
637, aflELrmed 81 N.T.S.2d 664, 263 
App.Div. 703, appeal denied 32 N.T. 
S.2d 129, 263 APP.Dlv. 809. 
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plied in an action by one who pledged his property 
for the debt of another, so as to permit the pledgee 
to recoup the amount of the principal debt, not 
exceeding the value of the property pledged,^! 
although it has also been held that in such an ac¬ 
tion the pledgee may not recoup the debt due him, 
where the pledge was discharged, prior to its con- 
version, by the owner's valid tender of the amount 
due on the principal debt .“^2 an action by the 

pledgor against the pledgee for conversion of the 
property, the latter is entitled to set off damages 
sustained by him by reason of the pledgor^s brcach 
of the contract the pledge was given to secure ;73 
but he cannot show, in an action against bim for 
surrendering notes to the maker for less than their 
face value, that the pledgor was indebted to the 
maker of the notes in an amount greater than the 
pledgor’s 'loss.*^^ 

f. Pleading 

General rules of pleading, pa.rtlciularly those appIFca- 
ble to actfons for conversion, apply In actions for damages 
for conversion of pledged property. 

General rules of pleading, more particularly those 
applicable to actions for conversion, apply respect- 
ing pleadings in actions for damages for conversion 
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'brought by the pledgor against the pledgee^® or 
against a tbird person,*^® or by the pledgee against 
the pledgor77 or a third person,*^® or by a third per- 
son against the pledgee.^® The pledgee^s complaint 
in an action for conversion must allege the amount 
due on the secured debt.so Where the gist of the 
action is conversion, and the proof faiJs to show 
conversion, a nonsuit is proper.81 It is proper to 
exclude evidence not conforming to the dssues as 
raised by the pleadings,22 but evidence pertinent 
and relevant thereto is admissible.82 Where a writ- 
ten contract is not pleaded but appears for the first 
time in the evidence, evidence of fraud, mistake, 
or unduc influence may be admitted without havdng 
been pleaded.^^ 

g. Evidence 

In an action for damages for conversion of pledged 
property, the burden of proof rests on a pledgor suing for 
conversion to establlsh the pledge, the conversion, and the 
fact and extent of hfs loss; and the general rules re- 
specting the admissibillty and the wefght and sufflclency 
of evidence apply. 

The burden of proof rests on a plaintifF suing for 
conversion to establish the pledge,25 and to allege 
and prove not only the conversion, but the fact and 
extent of his loss.2® On his failurc to prove the 


7l> Mo.—(Kegran v. Park Bank of 
St Joseph, 8 S-W.Sd 868, 320 Mo. 
623, modifled on other grounds 15 
S.W.2d 333, 320 Mo. 623. 

72. Utah.—^Lllenguist v. Utah State 
Nat Bank, 100 P.2d 186, 99 Utah 
163. 

73. Mont—Beardon v. Patterson, 
47 P, 966, 19 Mont 231. 

74. 111.—'Union Tnist Co. v. Rlgrdon, 
93 111. 468. 

7B. U.-S.—Byland v. Miller, 2:>.C.Ky., 
13 F.Supp. 187. 

Pa.—^Hendrlcks v. Federal Deposlt 
Ins. Corporation, Com.Pl., 8 Sch. 
Heg. 269. 

49 C.J. p 969 note 99. 

Complaint or petltloii held anfBdeiit 

(1) Generally.—Meyer v. Thomas, 
68 P.2d 1176, 18 CaJ.APP.2d 299— 
Nlchols V. Leach. 300 P. 103, 114 Cal. 
App. 646—49 C.J. p 969 note 99 [a]. 

(2) To Show plalntlfCs ownership 
of the pledged property at the time 
of the alleged conversion.—^Bppert 
v. Lowlsh, 169 N.B. 884, 91 Ind.App. 
231. 

Complaint or petltlon held innn-fw- 
dent 

(1) Petltlon not alleglng posses- 
slon or right of possession- In plaln- 
tiff at time of alleged conversion.— 
Byland v. Miller, D.C.Ky., 13 P.Supp. 
137. 

(2) Petltlon merely alleglng that 
pledgee wrongfully and unlawfully 
converted collateral pledged to se¬ 


cure payment of note.—Strasshurg- 
er V. Irving Trust Co., 24 N.Y.S,2d 
873, 261 APP.D1V. 210, affirmed 41 N. 
B.2d 791, 288 N.T. 499. 

(3) Other complalnls.—Hlckoy v. 
Wyoming Bank & Trust Co., 6 A.2d 
62, 334 Pa. 850—49 O-J. p 969 note 
99 [b]. 

Issues 

(1) Where complaint alleged that 
transactlon was both a sale of se- 
curity with optlon to repurohose and 
a pledge, and asked for damages for 
breach of contract ajid for conver¬ 
sion, and evidence disclosed and an- 
swer admitted that transactlon con- 
stltuted pledge. only Issue was 
whether pledgee had converted prop¬ 
erty.—Beatty V. Pacific States Sav- 
ings & Lioan Co., 41 P.2d 378, 4 Cal. 
App.2d 692. 

(2) In action for alleged wrongful 
conversion of seouritles deposited as 
collateral for a loan, questlon of 
ratidcatlon dld not arise where no 
relatlon of principal and agent was 
pleaded or proved.—^Helmpel v. IFirst 
Nat. Bank & Trust Co. of Bethlehem, 
12 A.2d 28, 337 Pa. 426. 

Proof 

In action of trover for conVerslon 
of property pledged, defendaiit has 
right to rely on lack of proof of 
possessory right In plaintifC notwlth- 
standlng there Is no evldenOe to 
Show that defendant as pledgee took 
requlred statutory action to sell the 
property and terminate plalntllX’s 

71 


right thereln.—Patten r. Dennison, 

14 A.2d 12, 137 Me. 1. 

76. Mont.—^Brennan v. Northern 
Blootrlc Co., 231 P. 888, 71 Mont 
36. 

49 C.J. p 959 note 1. 

77. Colo.—^Hogers v. Bogers, 44 P, 
2d 909, 96 Colo. 473. 

78. N.T.—^MeCoy V. American Ex¬ 
press Co., 171 N.B. 749, 263 N.T. 
477, reargument denied 173 N.B. 
861, 254 N.T. 560. 

79. N.T.—Cole V. Manufacturers 
Trust € 0 ., 299 N.T.S. 418, 164 Misc. 
741. 

sa U.S.—^Plorlda Nat Bank v. Mer- 
chants', etc., Bank, U.C.Ga, 227 
P. 714. 

81. Pa—^Potter v. Botterlinus, 69 
A. 1119, 221 Pa 85. 

82. S.D.—^Aulwes v. Farmers' Bank, 
182 N.W. 628, 44 S.D. 92. 

49 C.J. p 959 note 4. 

83. Fla—Alford v. Barnett Nat 
Bank of Jacksonville, 188 6o. 322, 
137 Fla 664. 

84. Ky.—^Whlteslde v. Murphy, 192 
S.W. 632, 174 Ky. 683. 

85. Wis.—Sloan v. Brown County 
State Bank, 182 N.W. 363, 174 Wls. 
36. 

49 C.J. p 959 note 7. 

86. lowa—Williams v. Herman, 248 
N.W. 216. 214 lowa 499. 

49' C.J. p 969 note 8. 
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actual value o£ the sectirities conveited it will be 
presumed that they were of no value or o£ onJy a 
nominal value, and the pledgor will not be entitled 
to a judgment,87 or he will be entitled to a judg- 
ment £or only a nominal arnount^s 

AdmissibiLity, General rules respecting the ad- 
missibility of evidence apply in actions for. dam- 
ages for conversion.89 In the event of a special 
contract by the parties governing their rights, evi¬ 
dence of a custom or usage in conflict therewith 
is inatoissible, since the effect of such evidence 
would be to vary the express terms of the agree- 
m^,t.®o Where the pledgee is sued for conver- 
sibn of a note and is primarily liable for its face 
value and interest, as considered infra § 41 b (3), 
he may introduce evidence to show that the actual 
value ,of the note was less than its face value.^i 

Sufficiency, General rules apply respecting the 
weight and sufEciency of evidence in actions for 
damages for conversion brought by the pledgor 
against the pledgee®^ or against a third person,93 
or by the pledgee against the pledgor^^ or a third 


’person,®5 or by a third person against the pledgee.®® 
h. Trial and Jndgment 

In actions fop damages fop convepslofi of pledged ppop- 
epty, questions of fact ape fop the Jupy on conflicting evi¬ 
dence op whepe the evidence will admit of diffepent pea- 
sonable Inferences; pules of genepal appUcatlon apply 
with pespect to Instpuctions, and the Judgment sKouId be 
molded so as to conform to the case made and ppotect all 
papties concepned. 

In actions for damages for conversion of pledged 
property, questions of fact are for the jury on con- 
fiicting evidence®^ or where the evidence will ad¬ 
mit of different reasonable inferences;®® and if 
there is evidence to prove an issue it should be sub- 
mitted to the jury.®® A conversion of a pa.rt of 
the pledged property is not a conversion oiE the 
whole as a matter of law, but the question is to 
be determined by the facts of each case.^ General 
rules apply with respect to instructions.® The court 
may mold its judgment so as to protect all parties 
concemed.3 Where a pledgor sues only for dam¬ 
ages for conversion, he is not entitled to judgment 
for the property itself."* The court cannot com- 


BurdexL not aOtlfted, "by mare avttr- 
ment 

There is no such relation of tjrust 
and conddence between pledg-ee and 
pledgor that mere aJlegation that 
pledgee breached his duty will shift 
burden on him to establlsh perform- 
ance of duty.—■■Williams v. Herman, 
supra. 

87. Ga.—^E^sher v. George S. Jones 
Co,. 34 S.B. 172. 108 Ga. 490. 

88. N.T.—Grlggs v. Bay. 52 N.B. 
$92, 158 N.T. 1. 

89. Fla.—Alford V. Bamett Nat. 
Bank of Jacksonville, 188 So. 322. 
137 Fla. 564. 

N.Y.—Jones v. National Chautauqua 
County Bank of Jamestown, 74 N. 
T.S.2d 498, 272 App.Div. 521. 

49 C.J. p 959 note 12. 

SvldexLoe held admisslble 
Fla.—Alford v. Bamett Nat. Bank 
of Jacksonville, 188 So. 322, 137 
Fla. 564. 

49 aJ. p 959 note 12 [a3. 

Bvidanoe held Inadmlsslble 
Ala.—Stanley v. People's Sav. Bank, 
157 So. .844, 229 Ala. 446. 

49 C.J. p 959 note 12 [b]. 

9a Md.—^Rich V. Boyce, 39 Md. 314. 
N.T.—Lawrence v. Maxwell, 53 N.T. 
19. 

91. Ark.—«Schutt v. Arkansas Ride 
“Growers' Agr. Credit Corporation, 
39 S.W.2d 517, 183 Ark. 972. 

Cal.—^Meyer v. Thomas, 63 P.2d 
1176, 18 CalApp.2d 299. 

49 O.J. p 959 note 16. 

98. U.S.—Faivret v. First Nat. 


Bank in Richmond, C.C.AL.Oal., 160 
F.2d 827. 

49 C.J. p 959 note 18. 

BvldeiLoe held suffident 

(1) In general.—^Faivret v. First 
Nat. Bank in Richmond, supra—49 
C.J. p 959 note 18 [a]. 

(2) To prove conversion.—Nichols 
V. Leach, 300 P. 103, 114 Cal.App. 
545—49 aJ. p 959 note 18 [a] (2). 

93. Ark.—Hoffman v. Epperson, 193 
S.W.2d 1008, 210 Ark. 37. 

111.—See Parkyn v. Turley, 206 Hl. 
App. 78. 

94. Hl.—-Knight v. Seney, 211 Hl. 
App. 324. 

49 O.J. p 960 note 20. 

95- Cal.—^Watson v. Stockton Mor¬ 
ris Plan Co., 93 P.2d 865, 34 Cal. 
App.2d 393. 

Evidence held InsiLfflolent 
Ariz.—California Bank v. Daniel, 288 
P. 7, 86 Ariz. 649. 

96. Cal.—^Dellarowe v. IKirchner, 

279 P. 210, 99 Cal.App. 699. 

97. Ark.—^HoflCman v. Epperson, 193 
S.W.2d 1008, 210 Ark. 37. 

Fla.—Alford v. Bamett Nat. Bank of 
Jacksonvllle, 188 So. 322, 137 Fla. 
564. 

49 C.J. p 960 note 21. 

Questions held for Jury 

(1) Value of the property pledged. 
—^Leleux v. Seraflno, Tex.Clv.App., 
88 S.W.2d 1100. 

(2) Whether defendant pledgee*s 
negllgence damaged the pledged 
.property.—^Russell v. Empire Stor- 
age & Ice Co., 59 S.W.2d 1061, 332 
Mo. 707. 


(3) Whether pledgor had actual 
or constructive knowledge of alleged 
conversion.—^Jones v. National Chau- 
tauqua County Bank of Jamestown, 
74 N.T.S.2d 498, 272 App.Div. 621. 

(4) Whether resolution authorlz- 
ing sale of securlties pledged ap- 
plled to p€U3t or future loans.—Cali¬ 
fornia Bank v. Daniel, 288 P. 7, 86 
Ariz. 549. 

(6) Whether substitution of prop¬ 
erty pledged was authorlzed.—Al¬ 
ford V. Bamett Nat. Bank of Jack- 
sonvllle, 188 So. 322, 137 Fla. 564. 

(6) Other questions held for Jury 
see 49 C.J. p 960 note 21 [aJ. 

Jury question not ralsed 
Mlnn.—Goembel v. Heesch, 4 N.W. 
2d 104, 212 Mlnn. 424. 

98. Fla.—Alford v. Bamett Nat. 
Bank of Jacksonvllle, 188 So. 322, 
137 Fla. 664. 

99. Fla—Alford v. Bamett Nat 
Bank of Jacksonvllle, supra 

Evidence held Insuffloient 
AltIz.—C alifornia Bank v. Daniel, 288 
P. 7, 36 Ariz. 649. 

1. Cal.--Horn v. Klatt, 161 P.2d 
149, 65 Cal.App.2d 510. 

2. Fla—Alford v. Bamett Nat. 
Bank of Jacksonvllle, 188 So. 322, 
137 Fla 664. 

Mo.—^Russell V. Empire Storage & 
Ice Co., 59 S.W.2d 1061, 332 Mo. 
707. 

49 C.J. p 960 note 23. 

3. N.C.—Tesh v. Romlnger, 1 S.B. 
2d 98. 216 N.a 52. 

4. Tex.—Flng v. Boerne State Bank, 
CivA.pp., 159 S.W. 483. 
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pel the pledgor to take back his property in an 
action by him for conversion,^ and he cannot re- 
cover the property.® The eJffect of the satisfaction 
by the wrongdoer of the judgment in trover is to 
vest in him title to the property or its proceeds.^ 

§ 41 . -Elements and Measure of Dam- 

ages 

a. In general 

b. In actions by pledgor 

c. In actions by third person 

a. In General 

In a pledgee’8 action for damages for converslon of 
the pledged property, the measure of damages Is that 
which wlll fully compensate him for the detriment sus- 
talned. 

In a pledgee*s action for damages for conversion 
of the pledged property, his recovery is limited to 
a sum which will fully compensate him for the 
detriment sustained.® Where the action is against 
the pledgor for conversion, the measure of dam¬ 
ages is the amount of the debt with interest where 
the value of the property exceeds the debt,® and 
the value of the property with interest where it is 
less than the amount of the debt.^® Subject to the 
rule that the pledgee cannot recover more than the 
amount of his debt with intere st,it has been stat- 
ed that plaintiff may, at his option, take the value 
at the time of conversion or the highest value be- 
tween the conversion and the trial.i® 

Against third person. In an action for damages 
instituted by the pledgee against a third person for 
injury to, or conversion of, the property which has 
been pledged to him, he is not limited to recovery 
for • his interest only, but may recover the total 
amount of the loss, which in a case of the conver¬ 


sion of the property is the actual value of the prop¬ 
erty at the time of the conversion.^® However, as 
against anyone claiming through,!^ or in privity 
with,i® the pledgor, the pledgee is entitled to re¬ 
cover only the amount of his debt, or, if his debt 
is greater than the value of the property, such 
value, with interest to date of judgment.^® 

Where the conversion is by an officer acting un¬ 
der a writ of attachment or execution against the 
pledgor legal and regular in all respects, such oflS- 
cer occupies the same position as the pledgor, and 
is liable to the pledgee only to the same extent;!*^ 
but if the attachment or execution is improperly 
issued, or is otherwise illegal, the officer is liaWe 
for the full value of the goods,!® which will be their 
market value at the time of the conversion,^? and 
not the price for which they were sold by the 
officer.2® 

b. In Actions by Pledgor 

(1) In general 

(2) Property of fluctuating value 

(3) Particular property 

(4) Interest 

(1) In General 

In an action by the pledgor for damages for conver¬ 
sion of the property pledged, the measure of damages Is 
the actual loss sustained, which, In an action against the 
pledgee ordfnarily Is the value of the property pledged 
less the amount of the unpaid secured debt, and In an 
action against a third person Is the full value of the 
pledged property less any of the Indebtedness pald by the 
defendant to the pledgee. 

The measure of damages which the pledgor is 
entitled to recover against the pledgee for conver¬ 
sion of the property is the actual amount of loss 
suffered by the pledgor by reason of the pledgee's 


6. Tex.—Klngr v. Boeme State Bank, 
supra. 

49 C.J. p 960 note 24. 

6. Tex.—^King* v. Boerne State Bank, 
supra. 

7. Cal.—Thompson v, Toland, 48 
Cal. 99 

8. Cal.—Watson v. Stockton l^orrls 
Plan Co., 93 P.2d 865, 34 Cal.App. 
2d 393. 

9. Cal.—Watson v. Stockton Morris 
Plan Co., supra. 

49 C.J. p 960 note 27. 

10. Ala.—^Rolfe v. Huntsville Lum- 
ber Co., 62 So. 637. 8 Ala.App. 487. 

N.T.—Hays v. Rlddle, 3 N.T.Super. 
248. 

11- Ga.—Levy v. American Whole¬ 
sale Corp., 122 S.E. 808, 32 Ga, 
App. 108. 


12. Ga.—^Levy v. American Whole¬ 
sale Corp., supra- 

49 C.J. p 960 note 30. 

13. Ga.—^Parmers', etc., Bank v. 

Hamllton, 117 S.E. 287, 30 Ga.App. 
194, 196. 

49 C.J. P 960 note 31. 

14. Cal.—^Watson v. Stockton Mor¬ 
ris Plan Co., 98 P.2d 855, 34 Cal. 
App.2d 393. 

49 C.J. p 961 note 83. 

Dlrectlon. to flnd fnU amoimt due 
pledgee was held not error where 
value of converted property was‘ In 
excess of totaJl amount due.—^Hose 
City Foods V. Bank of Thomas Coun- 
ty, 62 S.E.2d 146, 207 Ga.App. 477. 

16. Cal.—Watson v. Stockton Mor¬ 
ris Plan Co., 93 P.2d 865, 84 Cal. 
App.2d 393. 

16. Ga.—Bose City Foods v. Banl^ 
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of Thomas County. 62 S.B.2d 145, 
207 Ga. 477. 

49 C.jr. p 961 note 34. 

Electlon as to value 
Measure of damages is elther 
highest provod value of pledged 
property between date of conversion 
and trial, or value of property at 
time of conversion with interest or 
hire thereon.—Hose City Foods v. 
Bank of Thomas County, supra. 

17. Alaska.—BeBlondeau v. Faulk- 
ner, >5 Alaska 56. 

111.—Baldwln V. Bradley, 69 IU. 82. 

18. Cal.—Treadwell v. Davls, 84 
Cal. 601, 94 Am.D. 770. 

Mass.—^Pomeroy v. Smlth, 17 Plck. 

86 . 

19. Tex.—Grabfelder v. Loedeett, 
‘Clv.App., 26 S.W. 168. 

80. Tex.—Grabfelder v. XjOcKdtt, 
supra- 
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wrongful act^i Ordinarily this is the value of the 
pledged property at the time of conversion,^^ or 
its market value at sudh time,23 -with interest, as 
considered infra subdivision h (4) of this section, 
less the amount of the unpaid secured debt^^ In 
the cases where it has been held that the pledgor 
must tender payment of his debt before he is en- 
titled to demand a return of the property or main- 
tain a suit for its conversion, it has been held that 
the measure of his damages is the value of the 
property at the time of such tender and demand,^5 
and not its value at the time of conversion.^® 

If the pledgor is not the absolute owner of the 
property, he should introduce evidence to show the 
extent and value of his interest.27 

Aetion in contract, Where the pledgor waives 
the tort and sues the pledgee in breach of con- 
tract for the wrongful sale of pledged property, his 
damages are the proceeds of the sale.^s Where a 
pledgee, having an option to purchase the property 
pledged at a specified price, converts the property, 
the pledgor may elect to consider the conversion as 
an exercise of the option, and sue for the price.29 

Motk/e, It has been held that the motive of the 
pledgee in converting the property pledged may 


be taken into consideration in assessing damages.30 

Punitive damages. Punitive damages may be re- 
covered for a fraudulent conversion of pledged 
property.® 1 The failure to make the pledgor a 
party to foreclosure proceedings affecting the 
pledged property does not entitle him to punitive 
damages.®® 

Misuse. The pledgor's recovery fbr the pledgee^s 
misuse of the property pledged is limited to the 
damage thereby caused.®® 

Against third person. In an action by the pledgor 
against a third person for conversion, he may re- 
cover the full value of the collateral®^ less any of 
his indebtedness paid by defendant to the pledgee.®® 
Statutory provisions basing the amount of damages 
for conversion on the highest value of the property 
within a reasonable time after notice of conversion 
do not apply to one who acquired the pledged prop¬ 
erty from the pledgee for value and without notice 
of the pledgor’s interest therein.®® 

(2) Property of Fluctuating Value 

In an action for damages for conversion of pledged 
property of fluctuating value, the measure of damages 
has been varlously held to be the highest proved value 
between the date of conversion and that of trlal, the 


21. Ga.—^Blsher v. George S. Jones 
Co., 34 S.E. 172, 108 Ga. 490. 

49 C.J. p 961 note 40. 

Burden of proof as to damages see 
supra S 40 g. 

Qpeolal oontraot 

The measure of damages for a 
pledgee's violatlon of a pledgor*s 
contractuaJ rights, in that he re- 
fused to coSperate with the pledgor 
in wlthdrawlng pledged mortgage 
honds from the control of a reorgan- 
Ization commlttee, as a resuit of 
which the pledgor lost the rlght to 
Ilis bonds and was reauired to ac- 
cept new bonds, is the dlfference be¬ 
tween the value of the new bonds 
and the amount which would have 
been recelved from the proceeds of 
the mortgaged property had the 
bonds not been exchanged.—^Francis 
V. TUdesley Coal Co., Ohio App., 32 
N.E.2d 54. 

22- Cal.—Nlchols v. Leach, 300 P. 

103, 114 CalApp. 545. 

N.T.—Jones v. National OhautauQua 
County Bank of Jamestown, 74 N. 
T,S.2d 498, 272 App.Dlv. 521. 
Property of fluctuating value see 
infra subdivision b (2) of this sec¬ 
tion. 

Padr value 

Pledgee may not be held for face 
value of collateral pledged but only 
for falr value of pledge.—Spadaro 
V. Chenango County Nat. Bank & | 
Trust Co. of Norwich, 281 N.T.S. 
498, 156 Misc. 230. 


23- Ala.—^Nabring v. Bank of Mo¬ 
bile, 68 Ala. 204. 

Mass.—^Perry v. Manufacturer^s Nat. 
Bank of Lynn, 26 N.E.2d 730, 306 
Mass. 368, 127 AL.R. 339. 

Pa.—^Neiler v- Kelley, 69 Pa. 403. 

49 C.J. P 961 note 42. 

24- Ind.—Owen County State Bank 
V, Guard. 26 N.B.2d 396, 217 Ind. 
76. 

Mass.—Perry v. Manufacturers Nat. 
Bank of Lynn, 25 N.E.2d 730, 805 
Mass. 368, 127 A.L.R. 389. 

Mo.—Corpus Jnrls cited In Hussell 
V. Empire Storage & Ice Co., 59 

S. W.2d 1061, 1067, 332 Mo. 707. 

25- N.T.—Hopper v. Smith, 63 How. 
Pr. 34. 

Tex.—^Early-Poster Co. y. Mlx-Tex 
OUs Mills, Clv.App., 208 S.W. 224. 

26. Tex,—^Early-Poster Co, v. Mlx- 
Tex Oil Mills, supra. 

27. Mo.—^Interurban Constr. Co. v. 
Hayes, 89 S.W. 927, 191 Mo. 248. 

28. U.S.—Heinze v, McKlnnon. N. 

T. , 206 F. 866, 123 C.C.A 492. 

49 C.J. p 961 note 49. 

29. Minn.—XJpham v. Barbour, 68 
N.W, 42, 65 Minn. 364. 

30. Cal.~Horn v. Klatt, 161 P.2d 
149, 65 Cal.App.2d 510. 

31. S.C.—Daniel v. Post, 187 S.B. 
915, 181 S.C. 468. 

32. Conn.—^Hoyt v. Stuart, 96 A. 

. 166, 90 Conn. 41. 
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33. Ala.—^May v. Stallings, 16 So. 
2d 870, 245 Ala. 292. 

34. Neb.—^Kaufmann v. Parmele, 
167 N.W. 342, 99 Neb. 623. 

49 C.J. p 963 note 78. 

35. Neb.—‘Kaufmann v. Parmele, 
supra. 

49 C.J. p 963 note 79. 

Credit of amotint on debt by pledgee 
Where pledgee of negotlable bonds 
dellvered bonds to defendant as 
collateral for Indebtedness to de¬ 
fendant who was purchaser for val¬ 
ue without notice, defendant*s sale 
of bonds for pledgee^s debt did not 
regulre defendant to account to 
pledgor, where pledgee credited 
pledgor^s account with market value 
of bonds.—^Wolfe v. Pennsyl vania 
Co. for Insurances on Lives and 
Grantlng Annuities, 186 A 292, 322 
Pa. 344. 

36. Pa.—Wolfe V. Pennsylvania Co. 
for Insurances on Lives and 
Grantlng Annuities, supra. 

Beld purchaser for value without 
notice 

Company which acoepted coupon 
bonds, payable to bearer, as col¬ 
lateral for debt of trust company 
without kuowledge that trust com¬ 
pany held bonds as pledgee, was 
held purchaser for value without no¬ 
tice, as regards company’s liability 
to pledgor for sale of bonds for 
pl6dgee's debt.—Wolfe v. Pennsylva¬ 
nia Co. for Insurances on Lives and 
Granting Annuities, supra. 
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hlghest market price wlthfn a reasonable tlirie after no- 
tlce of converalon, or the hlghest market value between 
the date of conversion and the date of flilng suit, subject» 
In any event In an action by the pledgor agalnst the 
pledgee, to a deduction of the amount unpald on the 
debt secured. 

In the case of property of fluctuating value, the 
pledgor suing in trover may, according to some 
authorities, recover the highest proved value be¬ 
tween the date of conversion and that of trial.^T* 
or, according to others, the highest market price 
within a reasonable time after notice of conver¬ 
sion,3 8 or, under a third view, 'the highest market 
value between the date of conversion and the date 
of filing suit,3® subject, in any event, to deduction 
of whatever he owed the pledgee on the secured 
debt>o 

Plcdgof^s recoupment for conversion, There is 
authority to the effect that a pledgor seeking re- 
coupment for conversion, in an action by the 
pledgee to collect the secured debt, is entitled mere- 
ly to the value of the property at time of conver- 
sion,4i and not to the highest value between the 
date of conversion and triajl.'*^ Other authority 
holds that it lies with the jury to determine which 
measure of damages shall be applied^^ 

For breach of a special coniract not to sell be- 
fore a specified date, the pledgor may recover the 
value of the property up to. the date of permissible 
sale^^ or may recoup such value as damages in an 
action by the pledgee to collect the secured debt.^5 

(3) Particular Property 

The measure of damages In an action for the conver- 


sion of a pledged note, bond, or mortgage Is Its actual 
value at the time of conversion, which prima facie Is Its 
face value; the measure of damages for the conversion of 
an Insurance pollcy Is prima facie the face value of the 
pollcy, less any premlums accrued on the death of the 
Insured. 

On the conversion of a note or bond pledged 
as coMateral, the pledgee is liable to the owner for 
its actual value at the time of such conversioni® 
Prima facie its value is its face value and interest,^*^ 
although, as appears supra § 40 g, the pledgee will. 
be allowed to introduce evidence to prove that its 
actual value was less than its face value; but where 
no evidence is introduced tending to invalidate t(ie 
note or bond or reduce its value tjie prima facie 
case becomes absolutei® Ordinarily its value is 
not the value alone of property given to secure it,^® 
but, in the case of notes worthless when converted, 
damages may be measured by the value of property 
securing such notesi® 

Mortgages. The measure of damages for the 
conversion of a mortgage by the pledgee is prima 
facie the amount for which the mortgage is se- 
curity,®! and not the value of the mortgaged prpp-' 
ertyi^ However, the value of the mortgaged prem- 
ises may be a proper mattcr of consideration in 
determining the value of the converted collaterali® 

Insurance poUcies, On the wrongful surrender 
of a policy of Insurance by the pledgee before the 
death of insured, the measure of damages is the 
face value of the policy,®^ less any premiums ac¬ 
crued on the death of insuredi® 


37. Oa.—La Grange Bank v. Gulnn, 
106 S.E. 308, 26 Ga.App. 411. 

49 C.J. p 961 note 63. 

38. TTtah.—■Western Securities Co. 
V. Sil ver King Cpns. Mln. Co., 192 
P. 664, 67 UtaJhL 88. 

Dillgence to xeplace property con- 
verted regnlred 

A pledgor suing for conversion of 
pledged fluctuatihg securities by 
pledgee must use dlllgence to keep 
down his loss and if, within reason¬ 
able time after knowing 6f conver¬ 
sion, pledgee can replace securities 
for the same price or a less price he 
has suflered no actlonable loss.— 
Jones v. National ChautauQua Coun- 
ty Bank of Jamestown, 74 N.Y.S.2d 
498, 272 App.Div. 621. 

39. Tex.—^Barly-Foster Co. v. Mix- 
Tex on Mills, Civ.App., 208 S.W. 
224. 

49 C.J. p 961 note 66. 

40. Ga.—^Hall v. Vann, 123 S.E. 172, 
82 Ga.App. 281. 

41. Ark.—Tipton 'v. Jonesboro Gro- 
Oer Co., 266 S.W. 270, 166 Ark. 407. 

49 C.J. p 962 note 58.- 


Becoupment by pledgee in plodgor's 
action for conversion see supra $ 
40 e. 

42. Ga.—^Bennett v. Tucker, 128 S. 
E. 165, 32 Ga.App. 288. 

49 C.J. p 962 note 69. 

43. S.C.—Cooper-Smlth Co. v. Bell, 
184 S.B. 668, 137 S.C. 1. 

49 C.J. p 962 note 60. 

44. Ga.—^Park v. Swann, 92 S.B. 
398, 20 Ga.App. 39. 

49 C.J. p 962 note 61. 

45. ,Ga.—^Buckeye Cotton 011 Co. v. 
Malone, 126 S.B. 913, 38 Ga.App. 
519. 

49 C.J. p 962 note 62. 

46. Cal.—Scrivner v. Woodward, 73 
P. 863, 139 Cal. 314. 

49 C.J. p 962 note 68. 

Corporate stock see Corporatione $ 
480. 

(Fluctuating values see supra subdi- 
vislon b (2) of this section. 

47- Ark.—Schutt v. Arkansas ‘Elee 
Growers' Agr. Credit Corporation, 
39 lS.W.2d 617, l83 Ark. 972. 
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Cal.—Meyer v. Thomas, 68 P.2d 1176, 
18 Cal.App.2d 299. 

49 C.jr. p 962 noto 69. 

48. Ark.—Schutt v. Arkansas Eice 
Growers' Agr. Credit Corporation, 
39 S.W.2d 617, 183 Ark. 972. 

49. Cal.—^Meyer v. Thomas, 68 P.2d 
1176, 18 Cal.App.2d 299. 

50. Tex.—^Hazloton v, Holt, Clv. 
App., 285 S.W. 1116. 

61. Conn.—Hoyt v. Stuart, 96 A. 

166, 90 Conn. 41. 

49 C.J. p 962 note 64. 

52. N.T.—Barber v. Hathaway, 62 
N.y.S. 329, 47 App.Div. 166, af- 
armed 61 N.B. 1127, 169 N.T. 676, 

49 C.J. p 962 note 66. 

53. Conn.—^Hoyt v. Stuart, 96 A. 
166, 90 Conn. 41. 

49 C.J. p 962 note 66. 

54. N.T.—^Bailey v. American De- 
posit, etc., Co., 65 N.T.S. 830^ 62 
App.Div. 402, aflarmed 59 N.B. 1118, 
166 N.T. 672. 

55. N.T.—Toplitz V. Bauer, 55 NJS. 
1669, 161 N.T. 825. 
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(4) Interest 

In an aotion for damages for convarslon of the prop- 
9 rty pledged, the pledgor ordinarlly Is entJtled to Interest 
from the date of conversion on the amount due him as of 
that date, that Is, on the difference between the value of 
the property converted and the amount of the debt se- 
cured. 

The pledgor ordinarily 4s entitled to interest from 
the date of conversion^® on the sum due him as of 
such date.®7 In other words, interest ordinarily 
is computed on the difference between the value of 
the property converted and the amount of the debt 
secured.®* 

Usurious interest actually collected by a pledgee 
cannot be recovered by a pledgor.®^ 

a In Acidoxis by Thir^ Person 

The measure of damages In an action by a thlrd per- 
son for conversion of pledged property Is the aetual loss 
sustalned. 

A third person entitled to sue for conversion of 
pledged property may recover damages measured 
by his aetual loss.®® Where the pledged property is 
sold by the pledgee, the value is to be fixed as of 
the time of the sale.®^ 

§ 42. Equitable Proceedings 

a. In general 

b. Accounting 

a. In General 

Under circumstances admittlng equitable Jurisdiction, 


a pledgor or pledgee may maintain a suit In equlty to re- 
oover pledged property or Its value. 

Under circumstances admitting equitable jurisdic¬ 
tion, the pledgor may maintain a suit in equity 
against the pledgee®^ or a third person®® for the re- 
covery of pledged property wrongfully withheld or 
other appropriate relief, or for its proceeds.®^ A1-' 
so, the pledgor may sue in equity to have the value 
of property converted by pledgee credited on the 
prindpal debt.®® On the other hand, the pledgee 
may bring a suit in equity to recover the property 
from the pledgor®® or from a third person®7 who 
has wrongfully taken it from him, or to secure the 
proceeds of the property if it has been transferred 
by defendant.®® In equitable proceedings the rights 
of a pledgor as well as the rights of a pledgee must 
be tested by principies of equity.®® 

On a bili for discovery a decree may be entered 
against pledgee without sending plaintiff to law.^o 

Evidence. In such proceedings the rules gov- 
eming the evidence in equitable proceedings gen- 
erally apply.^^ 

b. Accounting 

A pledgor may sue the pledgee for an accounting 
where there has been a conversion. 

There is authority to the effect that the pledgor 
may 'sue the pledgee for an accounting where it ap- 
pears that there has been a conversion.^® A 
pledgee already in default is not entitled to a de- 
mand before being sued for an accounting.78 


se. Mo.—^Russell V. Ebnplre Storage 
& Ice Oo., 59 S.W.2d 1061, 332 Mo. 
707. 

49 C.J. p 962 note 74. 

57. Ind.—Hazzard v. Duke, 64 Ind. 

220 . 

Tex.—Barly-Foster Co. v. Mlx-Tex 
on MUls, Clv.App., 208 S.W. 224. 

B8m Mass.—Fowler v. Gilman, 13 
Mete. 267. 

49 C.J. P 963 note 76. 

59. m. —Sutphen v, Cushman, 35 
lU. 186. 

60. fU.S.—Fetzer v. South Side Lum- 
ber Co., Wls., 202 F. 878, 121 C.C. 
A. 236. 

49 C.J. p 963 note 81. 

ITesrotiable bonda 

(1) Under law of New York, the 
face value of a corporate bond is 
the prima facie measure of daznag-es 
for its conversion, with respect to 
pledgee.—^Land Oberoesterrelch v. 
Gude. aCLAN-T,, 109 F.2d 635, cer¬ 
tiorari denied 61 S.Ct. 30, 811 U.S. 
670, 85 LuFd. 431. 

(2) In a former opinlon, however, 
it was held that the measure of 
damaires was the market value of 
the bonds rather thaa the ,face value. 


—Land Oberoesterrelch v. Gude, C. 
aA.N.Y., 86 F.2d 621, certiorari de¬ 
nied 57 S.Ct. 493, 300 U.S. 663, 81 
L.Ed. 871. 

Xtnproper measure 
DifEerence between agrgrregate re- 
alized from sale of pledgred securl- 
ties and total prices at which owner 
could have sold them has been held 
not the proper measure of damagres 
for the allesred wrongrful sale there- 
of.—Mlller V. Dillon, 166 A. 64, 108 
Pa.Super. 465. 

61. U.S.—^In re Franklln Saving* & 
Loan Co., D.CTenn., 84 F.Supp. 
585. 

62. Mo.—State ex rei. Shull v. Lib¬ 
erty Nat. Bank of Kansas City, 53 
S,W.2d 899, 331 Mo. 386. 

49 C.J. p 963 note 83. 

Cancellatiou of pled^e 
Fraud In procuringr pled^re may 
justlfy cancellation.—State ex rei. 
Sorensen v. State Bank of Omaha, 
253 N.W. 356, 126 Neb. 343. 

63. U.S.—^Wilson V. Colorado Mln, 
Co., Utah, 227 F- 721, 142 C.C.A 
245. 

49 C.J. p 968 note 84. 

64- Miss.—^Hart v. Moore, 158 So. 
490, 171 Miss. 838. 
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Mo.—State ex rei. Shull v. Liberty 
Nat. Bank of Kansas City, 53 S.W. 
2d 899, 331 Mo. 386. 

65. Ga.—^Pace v. Thomasvllle Bank, 
117 S.E. 741, 155 Ga. 585. 

49 C.J. p 963 note 88. 

66. S.C.—Coleman v. Shelton, 7 S.C. 
Eg. 126, 16 Am.D. 639. 

67. W.Va.—Securlty Bealty Inv. Co. 
V. Lewis, 102 S.B. 702, 86 W.Va. 
10 . 

49 •C.J. P 963 note 86. 

68. N.Y.—Hazard v. Fiske. 83 N.Y. 
287. 

69. Ind.—Walner v. Capron, 66 N. 
E.2d 64, 224 Ind. 267. 

70. Va.—Skinner v. Dodsre, 4 Hen. 
&M. 432, 14 Va. 432. 

49 C.J. p 963 note 89. 

71. La .—K otteman v. Audubon 
Homestead Ass*n, App., 171 So: 
598. 

Neb.—State ex rei. Sorensen v. State 
Bank of Omaha, 253 N.W. 366, 126 
Neb. 343. 

72. N.Y.—^Beugger v. Ashley, 146 N. 
Y.S. 910, 161 App-Dlv. 676. 

49 C.J. p 963 note 91. 

73. Ind.—Dulin v. National City 

I Bank, App., 130 N.E., 426. . , 
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Laches may bar the right to an accounting.^* 

The statute of limitationis against such an ac- 
tion does not begin to nin until plaintiff has notice 


of the fax:ts entitling him to an accountingj® 
Evidence in such proceedings is governed by rulcs 
of general applicationi® 


V. TRANSFER OP DEBT OE PLEDaE 


§ 43. Assignment of Debt or Pledge 

a. In general 

b. Transfer of debt secured 

c. Transfer of pledge without transfer 

of debt 

d. Repledge by pledgce 
a. In General 

In tha absence of an agreement or statute to the 
contrary, as a general rule a pledgee may transfer or 
assign his interest under the contract of pledge. 

In the absence of an agreement or statute to the 
contraryi^ as a general rule the pledgee^® or his 
personal representative*^® may transfer or assign his 
interest under the contract, whether or not the 
Principal debt is negotiable.®® So, in the absence 
of an agreement or statute to the contrary,®^ the 
pledgee may sell or assign the principal debt and 
transfer the collateral to the purchaser®® if nothing 
is done to deprive the pledgor of the right to re- 
deem on payment of the amount due on the principal 
debt;®® and this right is not curtailed by a statute 
relating merely to the procedure to bc followed in 
enforcing a pledge.®^ 

The pledgee of a note may make a valid assign¬ 
ment of it to another simply for collection,®® but 
the pledgee*s assignment of a pledged note to a 
trustee for collection constitutes a complete relin- 


quishment of the note as collateral for future 
advances.®® 

Method of assignment. An assignment of the 
pledgee^s interest may be effected without a formal 
assignment,®7 and may be by a delivery of the col¬ 
lateral to the assignee.®® The pledgee may assign 
his interest without first demanding payment of the 
pledgor®® or notifying him that the assignment is to 
be made.®® 

Conpersion by assignee. Where the debt secured 
is evidenced by a negotiable instrument, if the as¬ 
signee converts the collateral to his own use, the 
original pledgee will not be liable to the pledgor for 
such conversion.®! 

b. Trazusfer of Debt Secured 

Usually, In the absence of an agreement to the eon- 
trary, the pledgee’s transfer of the secured debt carries 

wJth It a transfer of the collateral. 

« < 

While the view has been expressed that no lien 
or right of property in the property pledged passes 
to the assignee of the debt unless the assignment is 
accompanied by a delivery of such property, actual 
or constructive,®-® since the pledge is regarded as 
collateral to the principal obligation, as discussed 
supra ’§§ 1, 2, usually, unless the parties agree other- 
wise,®® the pledgee^s transfer of the secured debt 


74. N.T.—Wbeeler v. Breslln, 96 N. 
T.S. 966, 47 Miae: 607. 

49 C.J. p 963 note 93. 

75. N.T.—^Beusrgrer v. Asbley, 146 
N.T.S. 910, 161 App.Div. 676. 

76. Wls.—Johnson v. State Bank, 
168 N.W. 69, 163 Wls, 869. 

49 C.J^ p 963 note 95. 

77. S.D.—^Buck V. First Nat Bank, 
260 N.W. 834, 63 S.D. 607, 99 A.L. 
R. 28. 

49 C.J. p 963 note 96. 

ProvlaloiL 'not xenderlnsr contract 
aaalffnable 

Provision that collateral was to 
"emain pledgred until withdrawn 
^ith consent of pledgee did not ren- 
ier contract of pledge unasslgnable. 
-Pollak V. Kahn, D.CLa., 17 F. 
3upp. 760. 

^ Cal.—J o h n 8 o n v. Mortgage 
Guarantee Co., 4 P.2d 208, 117 Cal. 
App. 416. 

9 C.J. p 964 notes 1, 99 [a]. 

9. Mich.—^Drake v. Cloonan, 67 N. 
W. 1098. 99 Mich. 121, 41 Am.S.R. 
686 . 


8a N.BL—Goss V. Emerson, 28 N.H, 
38. 

XTegotlahlc oharaoter of ■eonrity 
The security partakes In a sense 
of the negotiable character of the 
debt.—American Brake Shoe & 
Foundry Co. v. Interborough Rapld 
Transit Co., D.C.N.T., 11 P.Supp. 
418. 

81. S.D.—^Buck V. First Nat. Bank, 
260 NW. 834, 63 S.D. 607, 99 A.L. 
R. 23. 

82. N.D.—Sprenger v. Wishek First 
Nat Bank, 206 N.W. 224, 63 N.D. 
398. 

S.D,—Buck V. First Nat. Bank, 260 
N.W. 834, 63 S.D. 607, 99 A.L.R. 
23. 

Tex.—Golden Gate Cemetery Corpo¬ 
ration V. Oak Park Cemetery, Civ. 
App., 88 'S.W.2d 711. 

49 C.J. p 964 note 1. 

83. S.D.—^Buck V. First Nat Bank, 
260 N.W. 834, 63 S.D. 607, 99 A.L. 
R. 23. 

49 C.J. p 963 note 98. 

84. N.D.—Sprenger v. Wishek First 
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Nat Bank, 206 N.W. 224, 63 N.D. 
398. 

85. Me.—^Hunt V. Bessey, 62 A. 906, 
96 Me. 429. 

86. S.C.—^Hodges v. Lake Summlt 
Co., 162 S.B. 658, 166 S.C. 436. 

87. XT.S.—Carpenter v. Longan, Colo., 
16 Wall. 271, 21 L.Bd. 313. 

88. Tenn.—^Pulaski Nat Bank v. 
Wlnston, 6 Baxt 686. 

49 C.J. p 964 note 6. 

89. Mich.—^Drake v. Cloonan, 67 N. 
W. 1098, 99 Mich. 121, 41 Am,S.R. 

, 568. 

90. Mich.—Drake v. Cloonan, supra. 

91- Ga.—Forsyth Bank v. Davis, 88 
S.E. 836, 118 Ga. 341, 84 Am.S.R. 
248. 

N.H.—Goss V. Emerson, 23 N.BL 38. 
Conversion generally see supra {fi 
86-38. 

92. Tenn.—Johnson y. S]^th, 11 
Humphr. 396. 

93. Hl.—Oorptes' JUris anoted In > 
' Painter v. Merchants & Manuftiic- ■ 
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carries witH it a transfer of the collateral,®^ notT 
withstanding the collateral is not actually delivered 
to the transferee,®^ and notwithstanding the rule 
stated and discussed generally infra §§ 47, 48, that, 
on satisfaction or payment of the secured debt, the 
collateral pledged should be returned to the pled- 

gorfiS * 

On an assignment of the principal obligation with- 
out the pledge, generally the assignor holds the col¬ 
lateral as trustee or agent for his assignee,^^ even 
though the assignee takes a renewal of the principal 
obligation in his own name,®8 and payments received 
by the assignor on the collateral will be held for 
the use of the assignee.®^ So, where the pledgee 
assigns the debt to one person and the collateral to 
another, the latter, under sonae circumstances, holds 
the collateral in trust for the assignee of the debt.^ 
Where, however, .it is the evident intention of the 


parties in the delivery of collateral that it shall be 
held for the personal security of the pledgee, on an 
assignment by the pledgee of his debt, without the 
collateral, the collateral becomes the property of the 
pledgor freed from the lien.2 

Enforcement of the principal obligation by an 
assignee is discussed infra § 44 a. 

c. Transfer of Pledge mthout Transfer of Debt 

Generally speaking, the pledgee may not make a 
valfd assignment of the collateral separate from the debt 
secured so as to confer rights on the assignee as against 
the pledgor. 

Generally speaking, the pledgee, having inerely 
a special property in the pledge as security for his 
debt, cannot make a valid assignment of the col¬ 
lateral separate from the debt so as to confer any 
rights on the assignee as against the pledgor,^ and 


turers Bank of Mllwa^ee, 277 Hl. 
App. 208, 229. 

Ky.—Corpus Juris dted In Callebs 
V. Smith, 103 S.W.2d 949. 961, 268 
Ky. 162. 

49 C.J. P 964 note 12. 

941 m.—Corpus Juris q.uot6d In 
Painter v. Merchants & Manufac- 
turers Bank of Milwaukee, 277 111. 
App. 208. 229. 

lowa.—Bates v. Plrst Sav. Bank of 
RicWand, 261 N.W. 797, 219 Idwa 
1368. 

Ky.—Corpus Juris dted in Callebs 
V. Smith, 103 S.W.2d 949, 961, 268 
Ky. 162. 

Mo.—^Barker v. Hunklns-WIllls Lilme 
Sc Cernent Co., App., 39 S.W.2d 391. 
49 C.J. p 964 note 11. 

“The security pledgred for a debt 
follows it no matter how the debt 
may ,be mQdifled or Into whose hands 
the debt may pass."—Schramm v. 
Bank of Califomia, Nat. Ass'n, 20 
P.2d 1093, 1097, 143 Or. 646, rehear- 
injBT denled 23 P.2d 327, 143 Or. 646. 
Transfer of note 

(1> Assignment or transfer of a 
note evidencing au indebtedness gen¬ 
erally carries wlth it the collateral 
pledged as security. 

TJ.S.—Central Hanover Bank & Trust 
Co. V. United Tractiorf Co., C.C.A. 
N.T., 95 P.2d 60—^Rubenstein v. 
Nourse, C.C.A.M 0 ., 70 P.2d 482. 
AJa.—^Folmar v, Beall, 86 So. 640, 
204 Ala. 298. 

lowa.—^Bates v. IF^rst Sav. Bank of 
Richland, 261 N.W. 797, 219 lowa 
1358. 

Mo.—^Barker v. Hunkins-Willis Lime 
& Cernent Co.. App., 39 S.W.2d 891. 
Wash.—^In re Fry&s Estate, 4 P.2d 
639, 164 Wash. 660. 

(2) A person who had lent bonds 
owned by him to the original pledgor 
for the purpose of having them 
pledgeji to secure the debt of such 
pledgor and who had taken an as-' 


signment of the note of the original 
pledgee from a subpledgee, to whom 
the original pledgee had pledged the 
bonds, could not separate such note 
from the bonds as collateral by as- 
slgnlng such note and retainlng the 
bonds.—^Kreider v. Callfornia Thorn 
Cordage, 16 P.2d 1002, 128 Cal.App. 
262. 

(3) Transfer of note as carrying 
rights in collaterals generally see 
Bilis and Notes § 203. 

Right to possession 
Nox^ally, if the pledgee assigns 
the debt, the assignee is entltled to 
possession of the collateral.—Weln- 
ress V. Bland, Del.Ch., 71 A.2d 69. 
Pledged property in possession of 
thlrd person 

(1) An assignment of a debt se¬ 
cured by pledged property in posses¬ 
sion of third person operates as a 
transfer to assignee of all the 
pledgee’s rights.—Schram v. Sage, 
D.C.Mich., 46 F.Supp. 881, petition 
overruled 47 F.Supp, 94. 

(2) Thus au assignee of a Judg- 
ment, secured by a pledge of prop¬ 
erty which was in possession of a 
thlrd person succeeded to all rights 
of the Judgment creditor in the 
pledge agreement,—^Schram v. Sage, 
supra. 

95. U,S.—Central Hanover Bank & 
Trust Co. V. United Tractlon Co., 
C.aA.N.Y., 96 F.2d 60. 

Ala.—Pulmar v. Beall, 86 So. 640, 
204 Ala. 298. 

Ind.—^Hawklns v. New Tork Fourth 
Nat, Bank, 49 N.E. 967, 160 Ind. 
117. 

49 C.J. p 964 note 11. 

96- Ky.—Callebs v. Smith, 103 S.W. 
2d 949, 268 Ky. 162. 

97. Ala.—Folmar v. Beall, 86 So. 

’ 540, 204 Ala. 298. 
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111.— Corpus Jnris guoted in Painter 
V. Merchants & Manufacturers 
Bank of Milwaukee, 277 111.App. 
208, 229. 

Miss.—Hibernia Bank & Trust Co. 

V. Turner, 127 So. 291, 156 Miss. 

. 842. 

49 C.J. p 964 note 14. 

98. 111.— Corpus Juris anot^ :. in 
Painter v. Merchants, Manuf^c- 
turers Bank of Milwaukee, 277 111. 
App. 208, 229. 

Ind.—^Hawklns v. New Tork Fourth , 
Nat. Bauk, 49 N.E. 957, 160 Ind. 
117. 

99. Ill.;"-<Corpus Juris guoted in 
Painter v. Merchants & Manufac¬ 
turers Bank of Milwaukee, 277 m. 
App. 208, 229. 

Pa.—^Painter v. Harding, 3 Phlla. 69. 

1. IU.—Corpus Jorls guoted in 

Painter v. Merchants & Manufac¬ 
turers Bank of Milwaukee, 277 111. 
App. 208, 229. 

49 C.J. P 964 note 17. 

2. 111.—Corpus Jnris guotad In 

Painter v. Merchants & Manufac¬ 
turers Bank of Milwaukee, 277 111. 
App. 208, 229. 

Md.—^Morgan v. Dugan, 30 A. 668. 

3. Minn.—^Van Eman v. Stanchfield. 
13 Minn. 76. 

49 C.J. p 964 note 24. 

Invalld sale after default see infra 
§ 63. 

Pledgee's sale of pledge as conver- 
sion see supra '§ 36. 

Power of pledgee to sell:' 

After default or maurity of debt 
generally see Infra'§ 67. 

Before maturity of debt generally 
see supra | 34. 

Pledged' corporate stock beforb or 
after default ‘ or > maturity of 
debt see Corporatione fiS 429, 
431 d. 
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this rule has been embodied in some statutory pro- 
visions.^ 

A gift of the pledged property by the pledgee to a 
third person does not pass the pledgee^s interest 
in the secured debt.® 

An assignment for collection may be made with- 
out transfer of the secured debt® 

d. Bepledge by Fledgee 

Under certain circum sta nces the pledgee may re- 
pledge property dellvered to him as security. 

■ It has been held or recognized that ordinarily the 
pledgee has the right to repledge property delivered 
to him as security*^ without obtaining the consent of 
the pledgor,8 provided the repledge is not for a sum 
greater than the original secured debt® and pro¬ 
vided the original pledgor may repossess himself of 
the property on payment of his debt.^® Unless au- 
thorized by a special agreement, the pledgee has no 
right, as against the pledgor, to repledge the prop¬ 
erty for a greater amount than that for which it is 
held as security.ii 

It has been held that a pledgee who has ac- 
quired possession of the chattel involved from the 
pledgor by fraud does not have such title as to au- 
I thorize the pledgee to repledge the chattel to a 
third person^2 and that such attempted repledge is 
invalid.^^ 

Rights of the subpledgee are discussed infra § 
44 b. 


Under agreement of the parties, the pledgee may 
have the power to repledge collateral to secure the 
pledgee*s own indebtednessl^ and to repledge for 
an amount greater than the original secured debt.^® 
Conversely, where the contract of pledge forbids 
repledge for more than the original indebtedness, 
the pledgee has no right so to repledge.^® The power 
to repledge under an agreement will in the last 
analysis depend on the terms and construction of 
the particular agreement involved.!*^ 

Right to possession. Under an authorized re¬ 
pledge, the pledgee does not lose his right to posses¬ 
sion as against the pledgor.^® 

§ 44. Rights of Purchaser from Pkdgee 

a. In general 

b. Rights of subpledgee 

a. In General 

In general, on an effective transfer by the pledgee to 
a third person of the pledgee's Interest with respect to 
the pledge, the transferee steps into the shoes of the 
pledgee, and is entitied to the same rights, and has the 
same obligatione, with respect to the pledge, as those 
of the pledgee. 

Subject to certain qualifications and limitations, 
it is a general rule that on an assignment by the 
pledgee of his interest in the pledge,!^ or on a sale 
thereof absolute in form,20 such assignee or pur¬ 
chaser steps into the shoes of the original pledgee; 
usually the transferee is entitied to the same rights 


4. Ala.—^Lunsford v. Marz, 102 So. 
110, 212 Ala. 144. 

5. N.T.—Sheridan v. Presas, 41 N. 
T.S. 451, 18 Mlsc. 180. 

e. U.S.—^Easton v. Hodges, C.C. 

Wls., 18 F. 677. 

49 C.J. p 965 note 27. 

7. Tenn.—^Dlnklns v. Farmers' Bank, 
etc., Co., 265 S.W. 988, 150 Tenn. 
485. 

49 CJ. p 966 note 54. 

Repledge by pledgor see Infra § 45 a. 
Right of: 

Broker to repledge corporate stock 
or other collateral see Brokers 
§§ 81, 32. 

Pledgee to use pledged property 
generally see supra § 30. 

8. Tenn.—^Dlnklns v. Farmers* Bank, 
etc., Co., supra. 

Tex.—Coleman v. Anderson, Civ. 
App., 82 S.W. 1057, afllrmed 86 S. 
W. 730, 98 Tex. 570. 

Unauthorized repledge as conversion 
see supra S 36. 

9. Tenn.—^Dinkins v. Farxners' Bank, 
etc., Co., 265 S.W. 983, 150 Tenn. 
485. 

10« Tenn.— D 1 n k i n s v, DF^mers' 
Bank, etc., Co., supra. 

49 C.J. p 966 note 6,7. 


11. Cal.—^People v. Tambara» 219 
P. 745, 192 Cal. 236. 

49 C.J. p 966 note 59. 

12. ' Me.—^Duble v. Branz, 73 A.2d 
217, 

13. Me.—^Duble v. Branz, supra. 

14. N.T.—^Presser v. Central Trust, 
etc., Co., 179 N.T.S. 259, 189 App. 
Dlv. 721, 736, affirmed 134 N.B. 
677, 232 N.T. 673. 

49 C.J. p 966 note 60. 

15. U.S.—In re Holllns, D.C.K.T.. 
230 P. 917. 

49 C.J. p 966 note 61. 

16. N.T.—Wood V. Flsk, 109 N.E. 
177, 216 N.T. 233. 

17. Mass.—Warfleld v. Adazns, 102 
N.E. 706, 215 Mass. 506. 

49 C.J. p 966 note 63. 

Pledge of negotlable secnxitles 
One recelving negotlable securitles 
as collateral security is unauthor¬ 
ized, without pledgor’s consent, to 
use collateral as security for own 
obligatlons.—Sprague v. State, 181 
N.E. 507, 203 Ind. 681. 

18. La.—Meyer v. Moss, 34 «So. 332, 
110 La. 132. 

19. U.S.—PollaJk V. Kahn, I).C.La., 
17 F.Supp. 760. 
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Ark.—^Union Trust Co, v. Pocahon- 
tas Special School Dist., 76 S.W. 
2d 60, 189 Ark. 1019. 

Cal,—Johnson v. Mortgage Guaranty 
Co., 4 P.2d 208, 117 Cal.App. 416. 
Miss.—^Hibernia Bank & Trust Co. 
V. Turner, 127 So. 291, 156 Mlss. 
842. 

49 C.J. p 465 notes 31, 34. 

Applloatloa of ooUeotloAS to other 
lAdebtedness 

Where note pledged collateral se¬ 
curity for payment of Indebtedness 
to payee, assignee as holder could 
not apply collections from collateral 
to any other Indebtedness, notwlth- 
standing claude givlng right .to sell 
collateral used word "holder!"—^Un¬ 
ion Trust Co. V. Pocahontas Special 
School Dlst, 76 S.W.2d 60, 189 Ark, 
1019. 

20. Cal.—Williams v. Ashe, 48 P, 
696, 111 Cal. 180—Stoner v. Se¬ 
curity Trust Co., 190 P. 600, 47 
Oal.App. 216. 

49 C.J. p 965 note 84. 

Sale by pledgee of property pledged; 
Before maturity of debt generally 
see supra.S 34. 

For enforcement of debt after de- 
fault seer infz^a 5S 66-66. < 
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and benefits witJi respect to the pledge as was the 
pledgee,2i and need not surrender the property to 
the pledgor except on payment or tender of the 
4ebt for which it was originally pledged .22 Con- 
versely, subject to exceptions with respect to the 
pledge of negotiable instniments as collateral, here- 
inafter discussed, the transferee ordinarily acquires 
only the rights possessed by the pledgee,^^ and is 
charged with the same duty or obligations with 
respect to the pledge as was the pledgee.^-^ These 
rules apply with respect to pledged chattels^B or 
nonnegotiable securities,26 and, irrespective of 
whether the transfer is to a third person with notice 
of the pledgor’s rights^^ or without such notice-^S 
If the purchaser has notice that the sale is fraudu- 
lent on the part of the pledgee, he acquires no right 
whatever as against the pleSgor.^^ The view has 
been taken that a pledgee who has acquired posses- 
sion of the chattel involved from the pledgor by 
fraud does not have such special property in, or 
right of possession of, such chattel which the 
pledgee may transfer to a third person,even 
though the purported transferee acts in good faith 
and with reasonable care.^^ 

If, after the assignment of the principal debt 


without recourse and without delivery of the col¬ 
lateral, the pledgee makes an exchange of collateral 
with the pledgor without the authorization of the 
assignee, it has been held that the assignee may 
enforce the principal obligation against the pledg¬ 
or, ^2 without retuming or accounting for the col¬ 
lateral. 

Where the pledgee sells collateral to a third per¬ 
son with the cbnsent of the pledgor, there is no 
trust relation between the pledgee and the pur¬ 
chaser. 

Negotiable instruments. If the collateral security 
is itself a negotiable instrument, the transfer of the 
collateral to a bona fide purchaser for value may 
vest in such purchaser a^valid legal title, without 
any liability to the pledgor’®^ ‘ So, where collateral 
is pledged to secure the pi; 3 hnent of a negotiable 
instrument, if the collateral is transferred to a 
bona fide purchaser for value, under some circmn- 
stances the purchaser may acquire title free from 
the claim of the pledgor,3« and, in such case, on 
the transfer of the principal obligation and the col¬ 
lateral to such a purchaser, the purchaser takes free 
from equities between the pledgor and the pledgee 
affecting the right to enforce the collateral.37 


21 . tr.S,—^Pollak V. Kalm, B.CIia., 
17 F.Supp. 760. 

Ark.—-Union Trust Co. v. Pocahon- 
tas Special School Blst., 76 B.W. 
2d 60. 189 Ark. 1019. 

Mlss.—^Hibernia Bank & Trust Co. v. 
Turner, 127 So, 291, 156 Mlss. 842. 
Poroliaser of note succeeded to aJl 
seller^s rights, Includlng right to 
possession of pledge securing note. 
—^In re Prye's Bstate, 4 P.2d 639, 164 
Wash. 660- 

Bestoration of 1>enelLtB reoeived 
One pledglng note and mortgage 
without Indorsing note could not, 
without restoring beneflts recelved, 
recover note from purchaser there- 
of from pledgee bank.—Rohwer v. 
Young, 233 N.W. 851. 182 Minn. 168. 

22. Ga.—^Payne v. Power, 79 S.E. 
771. 140 Ga. 769. 

49 C.J. p 965 note 35. 

Betention. of pledge by assignor of 
debt 

The right to subject the pledge to 
the pament of the secured debt 
passes to the assignee of such debt. 
even though the assignor retains 
possession of the pledge.—^Hibernia 
Bank & Trust Co. v. Turner, 127 So. 
291. 156 Mlss. 842. 

23. Fla—^Rlchmond v. Gk>urlle, 40 
So.2d 553. 

49 C.J. p 965 note 87. 

24. ur.S.—Pollak v. D.C.L.a, 

17 F.Supp. 760. 

Ark.—Union Trust Co. v. Pocahon- 


tas Special School Dlst., 76 S.W.2d 
60. 189 Ark. 1019.* 

Miss.—^Hibernia Bank & Trust Co. 
V. Turner, 127 So. 291, 166 Mlss. 
842. 

25. m.—^Bradley v. Parks, 83 111. 
169. 

26. N.T.—^McNeil v. New York 
Tenth Nat. Bank, 55 Barb. 59. 
modlfled on other grounds 46 N.Y. 

I 326. 

27. Miss.—^Boswell v. Thigpen, 22 
So. 823. 75 Miss, 308. 

49 C.J. p 965 note 41. 

28. U.S.—Talty v. Freedman*s Sav.. 
etc., Co., D.C., 93 U.S. 321, 23 U. 
Ed. 886. 

Cal.—Williams v. Ashe, 43 P. 695, 
111 Cal. 180. 

29. lil.—^Dana v. Buckeye Coal, etc., 
Co., 88 111.App. 371. 

Ind.—^Eberhart v. Eyre-Shoemaker, 
Inc., 134 N.E. 227, 78 Ind.App. 668. 

30. Me.—Dubie v. Branz, 73 A.2d 
217. 

31. Me.—Dubie v. Branz, supra | 

32. 111.—Corpus Juris quoted In 
Painter v. Merchants & Manufac- 
turers Bank of Milwaukee, 277 
I11.APP. 208, 229. 

N.H.—Haskell v, Africa, 41 A. 73, 
68 N.H. 421. 

Aetion on debt or liability secured 
generally see infra § 55. 

33. III.—Corpus Juris guoted In 
Painter v. Merchants & Manufac- 
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turers Bank of Milwaukee, 277 111. 
App. 208, 229. 

N.H.—^Haskell t, Africa, 41 A. 78, 
68 N.H. 421. 

Xn oonneotlon with the exchange 
of collateral, it was pointed out that 
the pledgor appointed the original 
pledgee trustee to hold the collateral 
for the benefit of the owner of the 
Principal obligation until pald, if 
such owner saw fit to ratify the 
transactlon, and that the assignee 
had never ratifled the action of the 
pledgee in making the exchange of 
collateral.—^Haskell v. Africa, 41 A. 
78, 68 N.H. 421. 

34. N.J.—olhemus v. Holland 
Trust Co., 45 A. 634, 69 N.J.Eq. 93, 
reversed on other grounds 47 A- 
417, 61 N.J.Eq. 664. 

49 C.J. p 965 note 43%. 

35. Ga.—Cumming v. McDade, 45 
S.E. 479, 118 Ga. 612. 

49 C.J. P 965 note 44. 

Bona fide holder of bili or note gen¬ 
erally see Bilis and Notes §§ 301- 
342. 

36. Ala.—^Nelson v. Owen, 21 So. 
76, 118 Ala. 372. 

37. Mass.—White v. Dodge, 73 N.B. 
649, 187 Mass. 449. 

Agreement as to effeotlveness of col¬ 
lateral 

If assignee, at time note and col¬ 
lateral were dellvered to hlm, had 
no knowledge of agreement between 
maker and original payee that deed 
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however, the transferee is not a bona fide holder 
for value, he takes subject to the pledgor’s equi- 
ties.*^ One with notice, buying from a purchas^r 
without notice, acquires the rights of the latter.39 

In action by pledgee against purchaser from him 
for price of pledged property, the purchaser is not 
entitled to inquire into the amount due the pledgee 
on the original obligation.-^® 

i b. Rights of Subpledgee 

Apart from questlons as to the status Qf a bona flde 
purchaser of a negotiable Instrument, as a general rule 
a person wIth whom a pledgee has repledged the prop¬ 
erty pledged takes only the titie of his transferor and 
may not hold the property for an amount In excess of 
the original debt uniess greater rights exist by virtue 
of due authorization or estoppel. 

^Generally the subpledgee, uniess he occupies the 
Wored position of a bona fide purchaser for value 
of a negotiable instrument,takes only the titie of 
his transferor,42 tmt is entitled to hold the property 
until the debt of the original owner has been dis- 
charged.43 Where the subpledgee holds under an un- 
'"authorized repledge for an amount in excess of the 
debt due to the original pledgee from the original 
pledgor, the subpledgee must deliver up the property 
or its proceeds to the original pledgor on the pay- 
ment of the original debt it was delivered to se- 
gure.44 One claiming as subpledgee under a void 
i^assignment acquires no rights.45 A subpledgee 
^olding under an authorized repledge may be en¬ 
titled 'to retain the collateral until his debt is paid,46 
ithe original pledgor being obliged to pay the amount 
bf the subpledge in order to regain possession of the 
.'property.47 It has been held that, under some cir- 
'cumstances, a repledge of collateral carries 'with it 
the pledgec^s rights in the original debt^s 


The subpledgee ordinarily is chargeable with no¬ 
tice of the extent of authority of the original 
pledgee to repledge,42 but, according to some au- 
thorities, the subpledgee is not necessarily charge¬ 
able with notice of the pledgee^s deliberate bad 
faith toward his pledgor,®® although it has been 
held that a subpledgee does not acquire any right 
in a chattel involved as against the original pledgor 
where the original pledgee acquired such chattel 
from the original pledgor by fraud, even though the 
subpledgee has acted in good faith and with rca- 
sonable care.®i 

Estoppel to deny pledgee*s authority to repledge, 
The pledgor may be estopped with respect to a sub¬ 
pledgee to deny the pledgee^s authority to repledge 
the property,as where he has conferred the 
indicia of ownership on the pledgee.53 Under such 
circumstances, the original pledgor may stili require 
that the subpledgee shall first apply to the satisfac- 
tion of the pledgee’s debt to the subpledgee other 
collateral transfcrred to the subpledgee by the 
pledgee,®4 but, where the original pledgor has re- 
ceived payment in full from the pledgee for the 
property converted by him, he has no further right 
against the assignee.®® 

§ 45. Transfer of Interest of Pledgor 

a. In general 

b. Rights of pledgor^s transferee 

c. Sale or transfer to pledgee 

a. In General 

Subject to the rights of the pledgee, the pledgor may 
sell or assign hia Intereat In the pledged property. 

In general, the pledgor may sell or assign his 


and vendoi'’s lien notes constitutlh? 
the collateral should be of no effoet 
uniess lands were sold to particular 
person, agreement was not blnding 
on assigrnee.—^Flrst Nat. Bank v. 
Bell, Tex.Civ.App., 88 S.W.2d 119, er¬ 
ror dismissed. 

38. Miss.—Bckert v. Searcy, 74 So. 
818, 114 Miss. 160. 

49 aj. p 966 note 49. 

39. Ga.—Sparta First Nat. Bank v. 
Sparta, 114 S.E. 221, 164 Ga. 26. 

49 C.J. p 966 note 60. 

40. 111.—^Rice, etc., Maltingr Co. v. 

International Bank, 66 N.E. 1062, 
186 111. 422. . , 

41. N.T.—Thompson v. St. Nicholas 
Nat Bank, 21 N.E. 67, 113 N.T. 
826, afflrmed 13 S.Ct 66, 146 U.S. 
240, 96 L.Ed. 966. 

49 C.J. p 966 note 64. 

48. Cal.—Stoner v. Security Trust 
Oo., 190 P. 6&0, 47 Cal.App. 216. 

49 C.J. p 966 note 66. 

72 C.J.fi.—6 


43. Tenn.—Pulaski Nat. Bank v. 
Windston, 6 Baxt 685. 

49 C.J. p 966 note 66. 

Eigrht of orig-inal pledgor to redeezn 
from subpledgee see infra § 60 d. 

44. N.T.—Covell v. Tradesmen's 
Bank, 1 Paige 131. 

49 C.J. p 966 note 68. 

45. Mass.—Shorman V, Connecticut 
Mut Life Ins. Co., 110 N.E. 169, 
222 Mass. 159. 

49 C.J. p 966 note 69. 

46. N.T.—^Presser v, Ruffer, 179 N. 
T.S, 270, 190 App.Div. 912, afflrmed 
134 N.E. 677, 232 N.T. 673—Pres¬ 
ser V. Central Trust, etc., Co., 179 
N.T.S. 259, 189 App.Div. 721, af- 
firmed 134 N.E. 577, 232 N.T. 673. 

47. TJ.S.—International Banking 

Corp. V. McGraw Tire, etc., Co., 
Ohio, 269 F. 381, 170 C.C.A. 367. 

49 C.J. p 967 note 77. 

4a Ark.—^Whltney v. Peay, 24 Ark. 

22 . 


49- lowa.—Matte.‘Jon v. Dent, 84 N. 
W. 710, 112 lowa 661. 

50- Mass.—Warfleld v. Adams, 102 
N.E. 706, 216 Mass. 506. 

49 C.J. P 967 note 74. 

51- Me.—^Dubie v. Branz, 73 A.2d 
217. 

52- N.T.—Presser v. Central Trust, 
etc., Co., 179 N.T.-S. 269. 189 App. 
Dlv. 721, afflrmed 184 N.E. 677, 232 
N.T. 673. 

49 C.J. p 967 note 79. 

53. Cal.—Fowles v. State Nat. 

Bank, 140 P. 271, 167 Cal. 663. 
Conn,—Skiff v. Stoddard, 26 A. 874, 
28 A. 104, 68 Conn. 198, 21 L.K.A. 
102 . 

64. N.T.—Gould V. Farmers* L. & T. 
Co., 23 Hun 322. 
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55. Cal.—Colton V, Oakland Sfw. 
Bank, 70 P. 226, 137 CaL 376; , 
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interest in the pledged property^® without delivery 
of the property to the purchaser or assignee.S^ The 
assignment of the pledgor’s interest in the pledged 
property to a third person may be effective as a 
junior pledge,®® and, after the discharge of the 
pledge, the pledgor may repledge the collateral.®® 
Where the payee of a note payable in installments 
has pledged some of the installments to secure his 
debt, his assignment of the unpledged installments 
may be valid as to him.®® 

A transfer of the pledgor*s interest ordinarily 
is subject to the rights of the pledgee.®! Thus, de- 
spite such a transfer, the pledgee usually retains 
the right to compromise a suit to collect the col- 
lateral without the consent of the pledgor’s trans- 
feree,®2 to sell the collateral in accordance with the 
terms of the pledge,®® or to have possession of the 
pledged property.®^ The pledgee will be protected 
as to advances against the collateral made after 
transfer of the pledgor’s interest but before notice 
thereof.®® 

A sale made on authority of the pledgee is bind- 
ing on him.®® 

b. Bights of Fledgor^s Transf eree 

As a general rule, the assfgnee of the pledgor^s In¬ 
terest in the property pledged acquires ali the pledgor’8 
rights in such property, at least where the pledgee has 
notice of the assignment. 

As a general rule, the assignee of the pledgor’s 
interest succeeds to all the pledgor*s rights in the 
property,®7 at least where the pledgee has notice 
of the assignment®® | 


I In general one who has acquired the interest of 
the pledgor in pledged property acquires only the 
pledgor’s equily in such property.®® A person who 
acquires from the pledgor the latter’s interest in the 
pledged property, with knowledge of the contract 
of pledge and subject to such contract, takes subject 
to the rights of a person holding the secured debt 
and the pledge under a valid assignment by the 
pledgee.*^® A pledgee who, on payment of the debt 
secured and at the request of the pledgor, has trans- 
ferred to the purchaser from the pledgor mortgages 
which were the subject matter of the pledge is not 
liable to the purchaser because prior mortgages 
were in default at the time of the transfer to such 
purchaser, in the absence of any misrepresentation 
by the pledgee.7i 

If the purchaser of the pledgor’s interest later 
redeems the pledged property, he does not there- 
upon become entitled to enforce the obligation for 
which the security was given.*^® 

Assignee of unpledged part of single collateral, 
Where the payee of a note payable in installments 
has pledged a part of the installments to secure his 
debt, the payee’s assignment of the unpledged in¬ 
stallments may be sufficient to vest an equity in the 
assignee,73 and, where the pledgee of a part of the 
installments, with knowledge of the facts, has col- 
lected the full amount of the note, the assignee who 
has acquired such an equity may recover from the 
pledgee the amount of the unpledged installments.74 

c. Sale or Transfetr to Pledgee 

Subject to the requirements that the transaction 


56. Mo.—Ooxpns Jnzls guoted In 
Murry v. Central Bank, 40 S.W.2d 
721, 724, 226 Mo.App. 400. 

Okl.--CorpiiJi Juris gnoted In Tonlni 
V. Thurman, 136 P.2d 900, 911, 192 
Okl. 421. 

Pa.—^In re McCalian’s Bstate, 18 Pa. 
Dist.&Co. 171, reversed on other 
srrounds 168 A. 685, 312 Pa. 515. 

49 O-J. p 967 note 84. 

67- Mo.— ^Murry v. Central Bank, 40 
S.W.2d 721, 226 Mo.App. 400. 

58- TJ.S.—Schram v. Sagre, D.C.Mlcli., 
46 P.Supp. 381, petition for rehear- 
ingr ovemiled 47 P.Supp. 94. 

S.D.—Agricultura! Credit Corpora¬ 
tion V. Johnson, 260 N.W. 824, 63 
S.D. 476. 

Sufdclency of delivery and posses¬ 
sion in case of successive pledges 
by same pledgor see supra § 19. 

59- Ala.—O^Barr v. Turner, 75 So. 
271. 16 Ala.App. 65. 

60. Mo.—Webster v. Sterling Pi- 
nance Co., 173 S.W.2d 928, 351 Mo. 
754. 

61. Mo-—^Murry v. Central Bank, 40 
S.W.2d 721, 226 Mo.App. 400. 


Pa.—^Pirst Nat. Bank & Trust Co. 
of Tarentum v. JafCe, 173 A. 845, 
114 Pa.Super. 315. 

49 O.J, p 967 note 92. 

Bights as affeoted by possession 
If, by agreement, the subject mat¬ 
ter of a pledge remains in the pledg- 
or*s Dossession, his sale thereof 
binds all claiming under him, except 
purchaser s without notice; but, 
where the pledgee has possession, an 
implication of notice arlses, binding 
the purchaser to ascertain the 
pledgee’s status by Inquiry.—^Bagle, 
Inc. V. Kunkle, 122 A. 276, 278 Pa. 
190. 

62. Okl.—^Tulsa Bxch. Nat Bank v. 
Rogers, 268 P. 293, 131 Okl. 129. 

63. Tex.—Vander Stucken v. Wll- 
loughby. Clv.App., 242 S.W. 478. 

64- TJ.S.—^Dome City Bank v. Bar- 
nett Alaska, 184 P. 607, 106 CC 
A. 611. 

49 C.J. p 967 note 96. 

65. N.T.—Whelen v. Goldman, 116 
N.Y.S. 1006, 62 Misc. 108. 

49 C.J. p 967 note 96. 
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66. Okl.—^Hartshorne First Nat 
Bank v. Anderson, 216 P. 111, 90 
Okl. 146. 

67. Neb.—^Brown v. Omaha Hotel 
Assoc., 88 N.W, 176, 63 Neb. 181. 

68. Neb.—^Brown v. Omaha Hotel 
Assoc., supra. 

69. Ark.—Moore v. First Nat. Bank 
of Jonesboro, 205 S.W. 902, 135 
Ark. 369. 

70- Tex.—Golden Gate Cemetery 
Corporation v. Oak Park Cemetery, 
Civ.App., 83 S.W.2d 711. 

71. Pa.—In re Dollar Title & Trust 
Co., 17 Pa.Dist&Co. 267. 

72. Cal.—-Cushing v. New or Prac- 
tical Psychology Soc. Bldg. Assoc., 
134 P. 324, 165 Cal. 731. 

49 aj. p 967 note 90. 

Redemption generally see infra,5 50.. 

73. Mo.—Webster v. Sterling Fi- 
nance Co., 173 S.W. 928, 351 Mo. 
764. 

74. Mo,—Webster v. Sterling Fi- 
nance Co., supra. 
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must be falr and not Induced by fraud or oppression and 
that the consideration must be adequate,. as a general 
rule the pledgee may acquire from the pledgor the pledg- 
or's Interest in the pledged property, as,, for example, In 
discharge of the debt or obligatlon secured. 

It has been held or recognized that the purchase 
by the pledgee from the pledgor at a private sale of 
the pledgor’s interest in the property pledged is not 
necessarily invalid,*^® and that the pledgee may take 
a transfer of the pledged property from the pledgor 
in satisfaction of the debt secured/® provided such 
property is taken at a fair market value.'^'^ The 
view has been taken, however, that the purchase 
by the pledgee of the remaining interest in the 


property is presumed to be fraudulent and void^» 
unless the pledgee can show that it was fair, open, 
bona fide, and for an adequate consideration/® but 
this rule does not apply to the sale of the property 
under an execution against the pledgor,®® and the 
pledgee is free to buy at such sale.®i A purchase 
of the property by the pledgee does not extinguish 
his rights under the pledge as against an intervening 
gartiishment by a creditor,®® but he will hold the 
legal title subject to the payment of the debt for 
which the property was pledged to hiin and to the 
payment of the debt of the garnishing creditor.®® 


VI. PAYMENT AND REDEMPTION* 


§ 46. Payment or Other ‘ Discharge of Se¬ 
cured Debt 

a. In general 

b. Tender of per for mance or payment 

c. Partial payment or discharge 

d. Negligence or other tort of pledgee 

e. Matters affecting pledge of property 

for debt of third person 

f. Other transactions 

g. Effeqt of discharge of pledged prop¬ 

erty by discharge of secured obliga- 
tion 

a. In G^eneral 

Generally, the discharge of the pledged property 


from the contract of pledge Is effected by the perform- 
ance of the pledgor^s obligatiori secured by the pledge, as, 
for example, by payment or other termination or dis¬ 
charge of the debt secured, 

Where the obligation for which a pledge is given 
no longcr exists, usually the pledge agfccmcnt is 
no longer effective.®^ Accordingly, the discharge 
of the pledged property from the contract of pledge 
may be effected by performance of the pledgor’s 
obligation sedured by the pledge,®® as, for example, 
by payment of the debt secured®® or by other ter¬ 
mination or discharge of such dcht.^*^ ’ Subject to 
rules of general application, stated in Payment §§ 
3-37, what constitutos payment depends on the facts 
and circumstances of the particular case.®® Pay¬ 
ment to the pledgee made by the person who is 


Fleadlnsr neld srijUdent 
Mo.—Webster v. Sterlingr Finance 
Co., supra^ 

75. Hl.—Wetherell v. Johnson, 70 
N.E. 229, 208 111. 247. 

49 C.J. p 968 note 2. 

7a U.S.—^Alexander v. Phillips Pe¬ 
troleum Co., C.C.A.Okl., 130 (P.2d 
593. 

Cal.—^MacDonald v. Pacific Nat. 
Bank of. San Franclsco, 152 P.2d 
360, 66 Cal.App.2d 367. 

111.—Wetherell v. Johnson, 70 N.E. 
229. 208 111. 247. 

Kan.—Snyder v. Lassen, 132 P.2d 
624, 156 Kan. 230. 

77. Cal.—MacDonald v. Pacific Nat. 
Bank of San Prancisco, 162 P.2d 
360, 66 Cal.App.2d 367. 

78. N.C.—Jenningrs v. Hinton, 38 
S.E, 863, 128 N.C. 214. 

Pledgee as trustee for pledgor gen¬ 
erally see supra § 21. 

79. N.C.—Jennings v. Hipton, su¬ 
pra. 

80. lowa.—Clark v. Holland, 38 N. 
W. 360, 72 lowa 34, 2 Am.'S.R. 230. 

81. lowa.—Clark v. Holland, supra. 
Persons who may buy at sale to en- 

force pledge see infra § 61. 


82. IMCinn.—Cooloy v. Minnesota 

Transfer R. Co., 55 N.W. 141, 63 
Minn. 327, 39 Am.S.R. 609. 

83. MJnn.—Cooley v. Minnesota 

Transfer R. Co., supra, 

84. Mont.—Gerard v. Sanner, 103 

P.2d 314, 110 Mont. '/1, 

85. N.T.—^Kirsch v. Provident Loan 
Soc. of New York, 71 N.T.S.2d 241, 
189 Mlsc. 898. 

86. IXT.S.—Cherry v. InsuU Utlllty 
Investments, D.C.I11., 68 P.2d 1022, 
reversed on other grounds, C.C.A., 
Guaranty Trust Co. of New York 
v. Fentress, 61 F.2d 329. 

Ark.—Strickland v. Dyer, 92 S.W.2d 
206, 192 Ark. 46?. 

111.—^Paintor v. Merchants & Manu- 
facturers Bank of Milwaukee, 277 
I11.APP. 208. 

Neb.—Glissmann v. Bauermelster, 19 
N.W.2d 43, 146 Neb. 197. 

Okl.—Cook V. Bingman, 179 P.2d 
470, 198 Okl. 421. 

Tex.—Parmley v. A3>Tiesworth, Civ. 
App., 37 S.W.2d 836, error dis- 
mlssed—^Vaughn v. Central State 
Bank, Civ.App., 27 S.W.2d 1112^ 

49 C.J: p 968 pote 8. 

ajz. Ariz.—Wentz ,v. Pacific States 
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Savings & Loan Co., 83 P.2d 1006, 
52 Ariz. 608. 

Pa.—Potter TiUe & Trust Co. v. 
Berkshire Life Ins. Co., 39 A.2d 
268, 166 Pa.Super. 1. 

49 C.J. p 968 note 9. 

88. Ky.—Blocfc V. Oliver, 43 S.W. 

238, 102 Ky. 269, 19 Ky.Law 1278. 
49 C.J. p 968 note 11. 

PaymeiLt must be of jmch vaUdity 
as to comply wlth the requisltes of 
the law as to payment.—^Peru Van 
Zandt Impl. Co. v. Burnett, 122 P, 
668, 32 Okl. 304. 

Payment not shown 
Where the note of a person who 
had acQulred merely the equity of 
the pledgor in the pledged collatefal 
was taken in substltutlon for the 
note of the pledgor which was 
marked “paid** and the same col- 
lateral was pledged to secure the 
note so substituted, it was held that 
the pledgee dld not lose his Interest 
in the collateral.—^Moore v. First 
Ndt. Bank of Jonesboro, .205 S.W. 
902^ 7.36 Ark. 369. 

Two notes of same debtor 
■ (1) .A creditor who holds two 
notes of Us debtor for the sam^ 
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liable as obligor on tbe pledged collateral may be 
sufficient to'discharge tbe debt secured.^® A pay- 
ment excluding expenses for which the pledgee is 
entitled to reimbursement is insufficint to discharge 
the pledgee’s lien.^® 

Generally, the payment or satisfaction of the 
prindpal debt does not resuit in the discharge or 
payment of the obligation or debt evidenced by 
collateral which has been pledged to secure such 
Principal debt.®i Where, however, the obligor on 
the pledged collateral pays to the pledgee sufficient 
to discharge the principal debt, the payment has 
been regarded as a payment pro tanto on such ob- 
ligor^s own obligation.®^ ^ discharge of the obli¬ 
gation or debt evidenced by the collateral may re¬ 
suit from a transaction between the obligor on 
such collateral and the pledgor.®® 

b. Tender of Ferf omance or Payment 

(1) In general 

(2) Sufficiency of tender 

(1) In General 

On due tender of performance of the obllgatfon for 
which the pledge Is security, the lien of the pledge is 
discharged, even though such tender Is not accepted by 
the pledgee. 

On a proper tender of performance of the pledg- 
or’s obligation,®^ as, for example, tender of the 
amount due on the principal obligation,®^ the lien 
of the pledgee is discharged, even though such 
tender is refused by the pledgee.®® Such tender. 


if it is not accepted, does not, however, discharge 
the debt secured.®*^ 

Tender of a larger amount than is due is not 
necessarily an admission that the amovmt tendered 
is due.®® 

(2) Sufficiency of Tender 
What constitutes a tender of performance of the se- 
cured obligation sufficient to discharge the lien of the 
pledgee depends on the particular facts and circum- 
stances Involved. 

What constitutes a sufficient tender to discharge 
the lien of a pledge will depend on the facts and cir- 
cumstances of the particular case.®® The tender 
must be valid in the sense that it must comply with 
the requisites of the law as to tender,^ and, where 
securities are held as collateral for several items of 
indebtedness, a tender which does not include ali 
such items does not operate to release the se¬ 
curities.® 

A mere offer to pay the amount of the debt for 
which property has been pledged, not accompanied 
by an actual tender of money, is insufficient to dis¬ 
charge the pledgee’s lien or entitle the pledgor to a 
retum of the property.® 

Tender on condition that property he returned. 
It has been held or recognized that a tender is not 
vitiated by the demand of the pledgor at that time 
that the property be retumed to him,^ at least if 
the amount of the debt is not in dispute,® but, where 
the amount is iri dispute, a tender on such condi¬ 
tion has been regarded as insufficient.® 


debt, One note bein^r collateral. Is 
entitled to only one satisfaction. 
m.—Parish Bank & Tmst Co. v. 
Wennerholm Bros., 39 N.E.2d 383, 
313 HLApp. 121. 

Tenn.—Dies v. Wllson County Bank, 
165 S.W. 248, 129 Tenn. 89. Ann. 
Caa.l915A 1090. 

(2) Geperally, payment of one 
note by tbe pledsror operates to dis- 
cbargre botb.—^Parish Bank & Trust 
Co. V. Wennerholm Bros., 39 N.E.2d 
383, 313 111A.PP. 121. 

89. Tex.—^Parmley v. Aynesworth, 
Clv.App., 37 S.W.2d 836, error dis- 
xnls^ed—^Vaughn v. Central State 
Bank, Civ.App., 27 S.W.2d 1112. 

90. Va.—^Moore v, Hermitage Heal- 
ty Inv. Corp., 133 S.E. 881, 145 Va. 
199. 

49 C.J. p 968 note 13. 

Expenses for which pledsree entitled 
to reimbursement srenerally see 
supra 5 32. 

91. Ark.—Wentz v. Pacific States 

Savin^rs & Loan Co., 83 P.2d 1006, 
62 Ariz. 608. " 

Da.—Continental Bank, etc.; Co. * v. 
Sacks, 92 So. 747, 162 La. 97. 


92. Tex.—^Parmley v. Aynesworth, 
Civ.App., 37 S.W.2d 836, error dis- 
mlssed. 

93. N.C.—Holland v. Dulin, 170 S.E. 
784, 205 N.C. 202, rehearingr denied 
173 S.E. 310; 206 N.C. 211. 

94. N.T.—Kirsch v. Provident Loan 
Soc. of New York, 71 N.Y.S.2d 241, 
189 Misc. 898. 

95. Cal.—^Berry v. Bakersfleld Bank, 
170 P. 416, 177 Cal. 206. 

49 C.J. p 969 note 29. 

96. U.S.—Mitchell v. Roberts, C.a 
Ark., 17 P. 776, 6 McGarry 425. 

Pa.—Cunningham v. Kitchen, 181 A. 
387, 119 Pa.Super. 382. 

49 C.J. p 969 note 30. 

97. U.S.—^New York Assets Reali- 
zation Co, v. McKinnon, N.Y., 209 
P. 791, 126 C.C.A. 616. 

Oa.—Renfroe v. Butts, 16 S.E.2d 661, 
192 Ga. 720—Glover v. Central In- 
vestment Co., 65 S.E. 147, 133 Ga. 
62. 

98. N.Y.—^Talmage v. New York 
Third Nat. Bank, ‘91 N.Y. 631. 

49 C.J. P 969 note 31. 
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99. N.Y.—Stratton v. Graham, 149 
N.Y.S. 662, 164 App.Div. 348. 

49 C.J. p 969 note 33. 

Sufficiency of tender generally see 
the C.J.S. title Tender SS 6-44, 
also 62 C.J. p 660 note 77-p 680 
note 16. 

1. Okl.—^Peru Van Zandt Impl. Co. 
V. Burnett, 122 P. 668, 32 Okl. 304. 

2. Tenn.—Nashville Pourth Nat. 
Bank v. Stahlman, 178 S.W. 942, 
132 Tenn. 367, L.R.A.1916A 668— 
Greene County Union Bank v. Mil- 
ler, 76 S.W.2d 49, 18 Tenn.App. 
239. 

3. N.Y.—Lewis v. Mott, 36 N.Y. 
395. 

R.I.—^Potter V. Thompson, 10 R.L 1. 

4. N.Y.—^Plrst Trust & Deposit Co. 

V. Potter, 278 N.Y.S. 847, 156 Misc. 
106. 

49 C.J. p 969 note 38. 

5. Cal.—^Loughborough v, McNevin, 
14 P. 369, 16 P. 773, 74 Cal. 260, 
5 Am.S.R. 435. 

49 C.J. p 969 note 38. 

6. Neb.—Wilkins v. Reddlng, 97 N. 

W. 238, 70 Neb. 182. 

49 C.J. p 969 note 88. 
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Time of Under. Ordinarily tender may be made 
at or after maturity of the debt^ It shoujd, how- 
ever, be made before sale of the collateral for de- 
faiilt.* 

Keeping Under good. It has been held or rec- 
ognized that, under ali drcumstances, it is not neces- 
sary that the tender should be kept good,® at least 
in order to enable the pledgor to avail himself of it 
as a defense to an action by the pledgee to enforce 
the collateral.!® The view has been taken, however, 
ftiat, under some circumstances, if the pledgor secks 
affirmative relief, he must keep his tender good, or 
at least offer to pay the amount into court.!i 

& Partial FaysLent or Discharge 

PartIaI paymenta on the princfpal debt may operate 
pro tanto to reduce the lien of the pledgee on the col- 
iaterals. 

Partial payments on the principal debt operate 
pro tanto to reduce the lien of the pledgee on the 
collaterals,i2 but, in the absence of an agreement to 
the contrary, the pledgee is entitled to hold the 
property pledged until the debt secured has been 
tendered or paid in full, regardless of partial pay- 
ment on the secured debt, as discussed supra § 29. 

Where, on the receipt by the pledgee or his agent 
of funds sufficient to discharge the debt, he is in- 
duced through the fraud of the pledgor to permit 
their application in part on other debts, the pledgc 
remains in full force as to the balance due.^^ 

d. Negligence or Other Tort of Pledgee 

Whlle the vIew has been taken that the secured debt 
Is discharged to the extent of the loss resultlng from the 
pledgee'8 f ali ure to preserve the pledged property, ac- 
cording to some authorities loss or depreclatlon In the 
value of such property caused by the pledgee'8 negli¬ 
gence does not of itself operate to extinguish pro tanto 
the debt secured. 

While the view has been taken that, where the 


§ 46 

pledgee by his own fault fails to preserve the 
pledged property, the secured debt is discharged to 
the extent of the loss,^^ according to some authori¬ 
ties loss or depreciation in value of the property 
pledged, through negligence of the pledgee, does 
not of itself operate to extinguish pro tanto the 
debt secured,^® although it will entitle the pledgor 
to damages, as considered supra § 33. 

Conversion of pledged property, According to 
some authorities, conversion of the collateral by 
the pledgee constitutes a discharge of the secured 
debt to the extent of the value of the property, con- 
verted,!® but conversion by the pledgee of pledged 
property having an ascertainable market value does 
not effect a satisfaction of the entire debt secured 
if the just value of the pledged prop.erty is less than 
the amount of the dobt.!*^ 

6. Matters Affecting Fledge of Property for 
Debt of Third Pexsion 

With respect to a pledge made to secure the debt of 
a third person, generally any materlal alteratlon of the 
Principal contract, whlch Is not consented to by the 
pledgor, will discharge the pledge. Under some circum¬ 
stances, the owner of property which Is pledged to se¬ 
cure the debt of another may make a tender of the 
amount of the secured debt sufficient to discharge the 
Jien on the pledged property. 

Where a pledge is given to secure the debt of 
another, for which the pledgor as^mes the liability 
of a surety, any material alteration in the principal 
contract, not assented to by the pledgor, will dis¬ 
charge the pledge,!® and, where property is pledged 
for the debt of a third person, the discharge of such 
person from liability for- the debt xnay constitute an 
effective release of the lien on t^lle pledged prop¬ 
erty,!® as, for example, where the pledgee releases 
such debt.20 It has been held or recognized, how¬ 
ever, that the collateral is not discharged by the 
extension of time of payment of loan by a lender 


7- Pa.—Cunninaham v. Kltchen, 181 
A. 387, 119 Pa.Super. 882. 

49 C.J. p 970 note 40. 

Tender after oonunenceinent of so- 
tlon on debt 

A tender by the pledsror of the 
amount of the note secured and 
costs made after the commencement 
of an action on such note may be 
sufficient.—Cass v. Higgins, 3 N.E3. 
189, 100 N.Y. 248—First Trust & De- 
posit Co. V. Potter, 278 N.T.S. 847, 
166 Mlsc. 106. 

& N.Y.—^Van Woert v. Olmstead, 71 
N.Y.S. 431. 

49 C.J. p 970 note 41. 

9. ITtah.—liilenaulst v. TTtah State 
Nat Bank, 100 P.2d 186, 99 Utah 
163. 

49 C.J. p 970 note 42. 


la Minn.—Norton v. Baxter, 42 N. 
W. 865, 41 Minn. 146, 16 Am.S.R. 
679, 4 L.R.A. 306. 

49'C.J. P 970 note 42. 

11. N.J.—^Meisel v. Merchants’ Nat 
Bank, 88 A. 1067, 86 N.J.Law 253. 
49 C.J. p 970 note 43. 

la. Okl,—^Durant Nat Bank v. Ben- 
nett, 271 P. 141, 133 Okl. 80. 

49 C.J. p 970 note 55. 

13. La.—^Peters v. Pacific Guano 
Co., 7 So. 790, 42 L*.Ann. 690. 

14. ru.S.—Skud v, Tillirfgrhast, Mlch!, 
196 F. 1, 115 C:C.A. 83. 

15. Mo.—Corpns Xnris oited In Rus- 
sell V. Empire • Storage & Ice Co., 
69 S.WM 1061, 1072, 832 Mo. 707. 

49 C.J. P 970 note 44. 
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18. TT-S.—Skud v. Tlllinghast, Mlch., 
195 F. 1, 116 aC.A. 88. , 

Mo.—Corpus Jxaia gnoted In Slyman 
V. Simon, 48 S.W.2d 140, 142, 226 
Mo.App. 1000. 

17. S.C.—Cooper-Smith Co. v. Bell, 
134 S.E. 6B3, 137 S.C. 1. 

18. Wash.—Thompson v. Metropoli¬ 
tan Bldg. Co., 164' p: 222, 95 Wash. . 
546. 

49 C.J. p 971 note 57—50 C.J. p 118 
note 38. 

19. Pa.—^Lupowltz V. Bouble Shaire 
Bldg. & Loan Ass'n, 14 Pa.Dlst& 
Co. 280. 

ao. U,S.—^Herrmann v, Central, Qar^ t 
Trust Co...N.Y;,a01 F. 41, 41 CXi . 

, A.- 176w,..-, 
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lacking notice. that the collateral was owned by a 
tliird person.2l 

The owner of property which has been pledged 
to secure the debt of another may, under some cir- 
cumstances at least, make a tender of payment of 
such debt sufficient to discharge the lien of the 
pledgee,22 and such tender may be sufficient to dis- 
charge the lien, even though the tender is not kept 

good.23 

f. Other Transactionfl 

A dlschargd of the collateral contract or pledge may 
be effected by a surrender of the Principal obllgation, 
by an avoidance of the Principal contract by the pledgee, 
or by a substantiai fulflilment of the condition accepted 
by the pledgee. 

A discharge of the collateral contract or pledge 
may be eifected by a surrender of the principal 
obligation,24 by an avoidance of the principal con¬ 
tract by the pledgee,2 5 such as the pledgee’s sale of 
the property making it impossible for him to fulfill 
his obligation for ultimate retum thereof to the 
pledgor,26 or by substantiai fulfillment of the condi¬ 
tion accepted by the pledgee.27 On the other hand, 
it h?LS been held or recognized that the collateral 
is not discharged by the giving of a renewal note 
for the secured debt, as discussed supra § 28, failure 


duly to present the secured note for payment,28 
or an unsupported parol promise to release col- 
lateral.29 

g. Effect of Discharge of Pledged Property hy 
Discharge of Secured Obligation 

^ On the discharge of collateral which was pledged by 
the owner, by payment or other discharge of the Prin¬ 
cipal obllgation, the pledgor becomes the absolute owner 
and Is entitied to the possession of the collateral. 

/ On the discharge of ‘collateral ojvned by the 
pledgor by pa 3 rment or other discharge of the prin¬ 
cipal obligation, the pledgor becomes the absolute 
owne;* of the * collateral,20 and is entitied to the 
possession thereqf,2i freed from any right of the 
pledgee to hold it for any debt other than that 
for which it was pledged22 and from any right of 
Set-off which a third person might have against the 

pledg:ge.22 ^ 

Where the pledgee has the legal title to the prop¬ 
erty, he will hold it as.a mere naked trustee for the 
pledgor,24 and any pa 3 rments made to him on the 
collaterals will be held for the use of the pledgor.85 
Where the pledgee realizes enough from a portion 
of the collaterals to .pay, the principal debt, his in- 
terest in the remaining collaterals is extinguished.28 
The pledgee, after collecting from the obligor on 


21. Cal.—Fowles v. State Nat, Bank, 
140 P. 271, 167 Cal. 653, 

49 C.J. p 969 note 22, 

22. ITtaJbi.—^LillenoLuist v. XJtali State 
Nat. BaiUE, 100 P.2d 186, 99 TJtali 
163. 

Befosal of tender 

Hefusal of creditor to accept 
payment of debt by third person 
who has pledged property to secure 
the debt of another discharges the 
lien on the pledged property.-rLUen- 
duist V, XJtah State Nat. Bank, su¬ 
pra, 

23. OJtah.—^Lilenguist'V. ajtah- State 
Nat. Bank, supra, 

24. Tenn.—•'Union, etc., Bank v. 
Smith, 64 S.W. 766, 107 Tenn, 476. 

49 a.J. p 968 note 16. 

26. Ind.—Green v. Sinker, 35 N.B. 
262, 135 Ind. 434. 

26. Colo.—B. F. Hallack Lumber 
Mfg. Co. V. Gray, 34 P. 1000, 19 
Colo. 149. 

49 C.J. P 969 note 19. 

27. U.S.—^Boehxn v. TJ, S., 20 Ct.Cl. 
241. 

Cal.—^Kullman v. Greenebaum, 28 P. 

674, 92 Cal. 403, 27 160. 

Texxolnatlon under tenus of agree- 
ment 

Under the terms of a pledge agree- 
ment contemplating a pledge to se¬ 
cure the payment of dlvidends on 
certain corporate stock owned by 


the pledgee and the repayment of 
the purchase price of such stock to 
the pledgee, the pledge agreement 
was terminated hy the purchase of 
such stock by the pledgor from the 
pledgee.—Slevers v. Sievers, 119 P. 
2d 668, 112 Wash.2d 446. 

28. N.T.—^Reynolds v. Doyle, 211 
N.T.S. 609, 126 Misc. 778. 

Elfect of runnlng of statute of llmi- 
tations against principal debt on 
right of pledgee to resort to 
pledged property see Limitations 
of Actions § 10 a, 

29. Pa.—^Black v, Closser, 26 Pa 
Dist 286. 

49 C.J. p 969 note 26. 

30. 111.—Corpus Juris clted in 
Painter v. Merchants & Manufac- 
turers Bank of Milwaukee, 277 111. 
App. 208, 246. 

49 C.J. p 970 note 48. 

31. 111.—Corpus Juris olted In 
Painter v. Merchants & Manufac- 
turers Bank of Milwaukee, 277 
llLApp. 208, 246. 

N.T.—Birsch v. Provident Loan Soc. 
of New York, 71 N.T.S.2d 241, 189 
Misc. 198. 

Pa,—Corpus Juris oited In Potter 
Title & Trusjc Co. v. Berkshire Life 
Ins. Co.. 39 A.2d 269, 270, 166 Pa 
Super. 1. 

Tex.—Corpus Juris oited in Parm- 
ley V. Aynesworth, Clv.App., 37 
S.W.2d 836, 839, error dismissed. 

49 C.J. p 970 note 49. 
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Pledgee's right to retain possession 
until tender or payment of secured 
debt in full see supra § 29. 

Right to return of property on dls- 
charge of secured debt see infra $ 
47. 

Termination of pledgee's right to 
possession of pledged propertT 
generally see supra § 29. 

Estate of deceased pledgee had no 
interest in the pledged property 
where the pledge agreement had 
been terminated pursuant to Its 
terms.—Sievers v. Sievers, 119 P.2d 
668, 11 Wash.2d 446. 


32. Ark.—Strickland v. Dyer, 92 S. 

W.2d 206, 192 Ark. 462. 

111.—Corpus Juris oited in Painter 
V. Merchants & Manufacturers 
Bank of Milwaukee, 277 IlhApp, 
208, 245. 

49 C.J. p 970 note 60. 


33,j^^'. N.T.—^Thompson v. Harrison, 
jElaly 302. 


l 


34. 111.—Corpus Juris cited In Stom- 
baugh V. Morey, 68 N.E.2d 646, 
648, 388 m. 392—Thomas v, Van 
Meter, 62 111.App. 309. 


35. Mass.—^Merrideld v. Baker, 9 
Allen 29. 

49 C.J. p 970 note 63. 


36. Tex.—Corpus Juris guoted in 
Parmley v. Aynesworth, Civ.App., 
37 S.W.2d 836, 839, error dls-- 
missed. 

49 C.J. p 970 note 54. 
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the pledged collateral sufficient to satisfy the se- 
cured debt, holds the collateral, credited with the 
payment, in trust for the pledgor®7 or his as- 
signee.®* Where the pledgee has collected the 
whole amount due on collateral pledged by two 
debtors, he may, after applying sufficient to dis- 
charge the debt secured, pay over the balance to 
the debtors in such shares as their individual in- 
terests may appear.®® 

Where, after the discharge of the pledge con- 
tract by discharge of the debt secured, the pledged 
property remains in the possession of the pledgee, 
the pledgee has been regarded as a depbsitary for 
the pledgor,^® or, under some circumstances, the 
transaction has been regarded as a gratuitous bail- 
ment.*®- Witii respect to collateral pledged which 
is owned by another than the pledgor, after the pay¬ 
ment of the Principal debt the pledgee holds the 


collateral subject to the equities between the owner 
and the pledgor without regard to questions as to 
notice.*® 

§ 47. Retura of Property «i Discharge of Se¬ 
cured Debt 

Generali/ on discharge of the obllgation secured by 
the pledge, or on due tender of the performance of such 
obllgation, the pledgor or his assignee Is entitled to the 
return of the property pledged. 

While usually the. pledgor is not entitled to the 
return of the pledged property until he has in 
some form discharged his obligation,^3 as, for ex- 
ample, by payment of the debt secured,or has 
made due tender of performance or payment of his 
obligation or debt,4B on the discharge of the obliga- 
.tion the pledge was given to secure, the pledgor 
or his assignee, or successor in interest,^^ is en¬ 
titled to the collateral, or its’ proceeds,^® if any re- 


37. Tex.—^Paxmley v. Aynesworth, 
Civ.App.. 37 S.W.2d 836, error dis- 
missed—Vaugrhn v. Central State 
Bank, Civ.App., 27 S.W.2d 1112. 

38. Tex.—^Parmley v. Aynesworth, 
Civ.App., 37 S.W.2d 836, error dis- 
missed. 

39. Wash.—Brown v. Kliks, 6 P.2d 
409. 165 Wash. 698. 

40. Cal.—^Farr v. Wolcott, 171 P. 
291, 176 Cal. 734. 

41. Xn. absenoa of agxeesneiLt for 
compensatlon 

Okl.—Cook V. Bingrman, 179 P.2d 470, 
198 Okl. 421. 

42. N.Y.—^In re Cooke^s Bstate, 264 
N.T.S. 336, 147 Misc. 628. 

43. Cal.—MacDonald v. Pacific Nat. 
Bank of San Francisco, 152 P.2d 
360, 66 Cal.App. 357. 

Bigrht of pledgree to retaln posses¬ 
sion of pledged property until se¬ 
cured debt tendered or paid in full 
see supra § 29. 

PnmisliliLg different secxirlty 

Where a note payable to the 
pledgor was pledged as additional 
security for a debt of the pledgor 
under an agreeinent that such note 
would be returned when other se¬ 
curity was griven In lieu thereof, 
and such other security was neither 
furnished nor offered, neither the 
pledgor nor his assignee was enti¬ 
tled to the return of such note.— 
Briggs v. 'Kansas City Jolnt Stock 
Land Bank, 40 S.W.2d 682, 328 Mo. 
23. 

44. N.J.—^Bardsley v. First Nat. 
Bank & Trust Co. of Montclair, 
168 A. 666, 111 N.XLaw 612. 

Ohlo.—Glidden v. Mechanlcs* Nat. 
Bank, 42 N.EL 995, 63 Ohlo St. 588, 
43 L..RA.. 737. 

Pa.—^National Bank of Fayette 
County V. .Valentich, 22 A.2d 724, 
343 Pa. 132—Gordon, Secretary of 


Banking, v. Mitchell, 183 A. 386, 
320 Pa. 277. 

Necessity for satlsfaction of mort- 
gage debt 

Mortgagor was not entitled on 
foreclosure of mortgage to assign- 
ment of note given as additional se¬ 
curity for mortgage debt until mort¬ 
gage debt should be satlsfied in full 
by pr *coeds of foreclosure sale or 
otherwise.—^Phillipsburg Nat. Bank 
& Trust Co. V. Rush, 183 A. 913, 
119 N.J.B<i. 387, aifirmed 183 A. 207, 
119 N.J.Ba. 387. 

46. N.J.—^Bardsley v. First Nat. 
Bank & Trust Co. of Montclair, 168 
A. 666, 111 N.J.Law 612. 

Ohio.—Glidden v. Mechanlcs' Nat. 
Bank, 42 N.B. 996, 53 Ohio Bt. 688, 
43 li-R-A. 737. 

46. Ariz.—Corpus Juris oited in 
Wentz V. Pacific States Savings & 
Loan Co., 88 P.2d 1006, 1007, 62 
Ariz. 608. 

Ark.—Grand Nat. Bank of St. Louis 
V. Hutchings, 67 S.W.2d 676, 188 
Ark. 709. 

Cal.—^Post V. City & County Bank, 
183 P. 802, 181 Cal. 238—Horn v. 
Klatt, 151 P.2d 149, 65 Cal.App.2d 
610. 

Del.—^Weinress v. Bland, Ch., 71 A. 
2d 59. 

111.—^People V. Nelson, 176 N.R 60, 
344 111. 46—^Painter v. Merchants 
& Manufacturers Bank of Mllwau- 
kee, 277 Ill.App. 208. 

Ky.—Callebs v. Smith, 108 S.W.2d 
949, 268 Ky. 162. 

Mont.—Ryan v. Stagg, 298 P. 353, 
89 Mont. 390. 

N.T.—^Kirsch v. Provident Loan Soc. 
of N. Y., 71 N.Y.S.2d 241, 189 Misc. 
898. 

Pa.—^In re Ryman’s Bstate, 99 A. 24, 
254 Pa.. 455—^Dlme Bank & Trust 
Co. V. Walsh, Com.Pl., 34 Luz.Leg. 
Reg. 63, afOlrmed Dimb Bank & 
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Trust Co. of Pittston v. Walsh, 17 
A.2d 728, 148 Pa.Super. 189. 
Tenn.—Skidmore v. Llttle, 181 S.W. 

2d 144, 181 Tenn. 280. 

Tex,—^Parmley v. Aynesworth, Civ. 
App., 37 S.W.2d 836, error dlfl- 
mlssed—Vaughn v. Central Stato 
Bank, Civ.App., 27 S.W.2d 1112. 

49 C.J. p 971 note 69. 

Right of pledgor to possession on 
discharge of secured debt goneral- 
ly see supra § 46 g. 

Obllgation of debtor held as ooUater- 
al 

lowa.—^Monticello State Bank v. 
Schatz, 268 N.W. 602, 222 lowa 
335. 

47. Ariz.—^Pacific States Savings & 
Loan Co., 83 P.2d 1006, 62 Ariz. 
508. 

Tex.—^Parmley v. Aynesworth, Civ. 
App., 87 S.W.2d 836, error dis- 
missed. 

49 C.J. p 971 note 60. 

XUght of Junior pledgee and his as¬ 
signee 

(1) On discharge of the debt due 
to a senior pledgee by application of 
the proceeds of part of the collat¬ 
eral, a Junior pledgee to whom the 
pledgor has asslgned his Interest in 
the pledged property may be enti¬ 
tled to the possession of the remain- 
Ing proceeds of the collateral and 
to other collateral.—Schram v. Sage, 
D.C.Mich., 46 F.Supp. 381, petition 
for rehearing overruled 47 F.Supp. 
94. 

(2) In such case the right of the 
assignee of the Junior pledgee to ob- 
tain possession of the remainlng pro¬ 
ceeds and the other collateral was 
not defeated by mere lapse of time 
which was the only clrcumstance In- 
dicating laches.—Schram v. Sage, 
D.C.Mich., 47 F.Supp. 94. 

48. 111.—^Palnter v. Merchants & 
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main.**® So, the pledgor may be entitled to the 
return of the pledged property on due tender of 
performance of the obligation secured by the 
pledge.50 Also, where an indorser of a note se¬ 
cured by collateral, takes it up, he may be entitled 
to the benefit of the collateral,®^ These rights, 
however, are extinguished, it seems, where the en- 
tire collateral has been required to satisfy the 
Principal obligation®^ or where the pledgor’s re- 
maining interest has been exhausted under legal 
process for the payment of other claims against 
him.®® On tender of the amount due on a debt, the 
pledgor is entitled to a surrender only of the col¬ 
lateral which was deposited foir the particular 
debt.54 

The pledgee^s obligation to retum the pledged 
property on the pledgor's performance or pa 3 nnent 
of his obligation or debt or on due tender in that 
respect, as considered generally infra § 48, and the 
pledgoi^s obligation so to perform, pay, or make 
tender are reciprocal,®® and neither can require per¬ 


formance by the other unless he himself is able 
and ready to perform.®® 

If the pledgee has acquired an absolute interest 
in the collateral in his own right, the pledgor is not 
entitled to a return thereof.®*^ 

A pledgor may recover property pledged to se¬ 
cure a note subsequently declared void for illegali- 
ty,®® or the value of such property if it is no longer 
under the pledgee’s control.®® 

WJtat constitutes a sufficient return of the col¬ 
lateral to the pledgor will depend on the facts and 
circumstances involved.®® 

§ 48. -Duty of Pledgee to Retum 

On the discharge of the obligation secured by the 
pledge, or on due tender of performance of such obli¬ 
gation, generally It becomes the duty of the pledgee to 
return the pledged property or Its proceeds to the pledgor. 

Whenever the obligation which the pledge was 
given to secure is discharged, it becomes the duty 
of the pledgee to retum the property or its pro¬ 
ceeds, if any, to the pledgor,®^ and, according to 


Manufacturers Bank of Mllwaukee, 
277 lllJ^pp. 208. 

49 O.J. p 971 note 61. 

49« Neb.—Cressman v. Wliitall, 21 
N.W. 468. 16 Neb. 592. 

N.J.—Wlxittaker v. Amwell Nat. 
Bank, 29 A. 203, 62 N.J.Eg. 400. 

50. N.T.—^Klrscb v. Provident Loan 
Soc. of N. T., 71 N.T.S.2d 241, 189 
Misc. 898. 

51. N.T.—^Lanslngrburg-h Nat. Ezeh. 
Bank v. Silllman, 65 N.T. 476. 

49 C.J. p 972 note 63. 

Subrosratlon of Indorser see the C.J. 
S. title Subrosation { 23, also 60 C. 
J. p 738 note 85. 

52. Neb.—Cressman v. 'Whltall, 21 
N.W. 458. 16 Neb. 592. 

N.J.—‘Whittaker v. Amwell Nat. 
Bank, 29 A. 203, 52 N.JJSlq,. 400. 

BSi N.J.—;McNeal v. Florence lioan 
Assoc., 8 A. 125, 40 N.J.Ecl. 351. 

54. Pa.—Gildner v. First Nat. Bank 
& Trust Co. of Bethlehem, 19 A. 
2d 910, 342 Pa. 145. 

155- N.J.—^Bardsley v. First Nat. 
Bank & Trust Co. of Montclair, 168 
A. 666, 111 N.J.IrfLW 612. 

Ohio.—Grlidden v. Mechanlcs* Nat. 
Bank, 42 N.E. 996, 63 Ohio St. 688, 
43 L..RJL 737. 

56. N.J.—^Bardsley v. First Nat. 
Bank of Montclair, 168 A. 666, 111 
N.J.L.aw 512. 

Ohio.—Glidden v. Mechanies' Nat. 
Bank, 42 N.E. 995, 63 Ohio St. 588, 
43 L.R.A. 737. 

49 aj. p 971 note 69 [c]. 

57. Vt.—-Angrus v. Boblnson. 19 A. 
993, 62 Vt. 60. 

49 C.J. p 972 note 66. 


58. Tex.—Cooper Grocery Co. v. Mc¬ 
Donald, CivA.pp., 266 S.W. 311. 

49 C.J. P 972 note 67. 

59. Ky.—Ttmmons v. Tlmmons, 140 
S.W. 164, 145 Ky. 269. 

49 CJ. P 972 note 68. 

60. Neb.—^Ludden v. Marsters, 21 N. 
W. 442, 16 Neb. 664. 

49 C.J. P 972 note 69. 

61. Ala.—Stanley v. People^s Sav. 
Bank, 157 So. 844, 229 Ala. 446. 

Ark.—Hali v. Pryor, 114 S.W.2d 847, 
195 Ark. 866—Strickland v. Dyer, 
92 S.W.2d 206, 192 Ark. 462. 

111.—Cottrell V. Gerson, 20 N.E.2d 
74, 371 IlL 174-—Palnter v. Mer- 
chants & Manufacturers Bank of 
Milwaukee, 277 llLApp. 208. 

Mass.—^Welss v. Balaban, 63 N.E.2d 
83, 815 Mass. 390. 

N.J.—^Bardsley v. First Nat. Bank & 
Trust Co. of Montclair, 168 A. 666, 
111 N.J.Law 512. 

Ohio.—Glidden v. Mechanlcs' Nat. 
Bank. 42 N.E. 995, 63 Ohio St. 688, 
43 L.R.A. 737. 

Pa.—^In re Gordon, 26 A.2d 304, 344 
Pa. 262—Schwab v. Contlnental- 
Equitable Title & Trust Co., 199 A. 
160, 330 Pa. 640—Gordon, Secre- 
tary of Banking, v. Mitchell, 182 
A. 386, 320 Pa. 277—^In re Berko- 
vitz, 179 A. 746, 319 Pa. 897—Kel¬ 
logg V. Veith, Coin.Pl., 19 Brle Co. 
603. 

Tex.—Cecll v. Wlse, Civ.App., 109 S. 
W.2d 214, error refused—^Parmley 
V. Aynesworth, Civ.App., 37 S.W. 
2d 836, error dismlssed—Vaughn v. 
Central State Banlc, Clv.App., 27 
S.W.2d 1112. 


pledge on paginent of the secured 
debt.—Pepper v. Beville, 129 So. 334, 
100 Fla. 97. 

Bgnity 

Pledgee*s duty to care for the 
pledge and restore It Includes any 
equity.—Overbury v. Platten, C.C.A. 
N.T., 108 F.2d 166, 126 A.1..R. 186,. 
certiorari denied 61 S.Ct. 21, 311 U.S. 
664, 85 L.Ed. 426. 

Agreexnent to proteet pledgor 

Where pledgor of bonds, on pay¬ 
ment of entire debt, received back 
all but one bond which pledgee could: 
not flnd, pledgee^s wrltten agreement 
to replace lost bohd or to secure the 
payment of the amount of such bond 
to the pledgor at maturlty, made pri¬ 
or to such payment in full, was sup- 
ported by sufficient consideratlon, 
even if bond was stolen without 
pledgee’s negligence, since pledgee 
was prima facie under legal duty to 
retum bond on payment of debt and 
pledgor waived right to obtaln bond. 
—^Tlll V, Material Service Corpora¬ 
tion, 6 N.EL2d 769. 288 Ill.App. 103. 
Property pledged for debt of another 

Where a person deposited a sum of 
money to secure the payment of the 
debt of a third person, the creditor 
was not entitled to retaln the depos- 
it after such third person had been 
discharged from llabillty to pay such 
debt, and was Uable for interest bn 
the amount of the deposlt from the 
date of such discharge to the date 
of the retum of the deposlt.—^Liupo- 
wlts V. Double Share Bldg. & Lioan 
Ass*n, 14 Pa.Dlst. & .Co. 230. 
Obligation of debtor held aa ooUat* 

•ral 

lowa.—^Montlcello State Bank v. 

SchatK. 268 N.W. €02. 222 lowa 836.. 


/ 


49 C.J. P 972 note 71. 

/ There Is an IznpUed agreement on 
jthe part of the pledgee to return the 
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some authorities, a Hke nile applies in the case of 
due tender of performance or payment of his obli- 
gation or debt by the pledgor.62 The pledgee can- 
not lawfully retain the property to secure a debt 
distinet from that for which it was pledgedifl^ 

The failurefi^ or refusal^® of the pledgee to return 
the collateral on payment of the principal debt, or 
on performance of the secured obligation,®® is it- 
self a conversion, and a sufficient tender of pay¬ 
ment or performance and an unauthorized refusal 
and retention of the pledged property by the pledgee 
also constitute a conversion,®*^ or at least prima 
facie evidence of a conversion.®® 

Where the obligation. of one who has pledged his 
property to secure the debt of a third person is re- 
leased by reason of a change or alteration in the 
Principal obligation, the pledgee’s refusal to return 
the property constitutes a conversion®® for which 
the pledgee may be liable in damages.*^® While the 
view has been taken that the pledgee is not in de- 


§ 48 

fault until a demand for the return of the pledged 
property, accompanied by tender of payment of the 
secured debt, is made by the pledgor,*^! tender is 
not essential to complete conversion where the 
pledgee has clearly indicated an intention to retain 
the property irrespective of tender A tender of 
payment of the secured debt, a demand for return 
of the pledged property, and failujre to return do 
not constitute a conversion where the tender and 
demand are made when the pledgor knows that the 
law renders it impossible for the pledgee to accept 
the tender or to comply with the demand.*^® Re- 
traction of the refusal before suit has been held to 
Show that there was no conversion.*^^ 

Return of identical property, Usually the pledgee 
on payment of the principal debt must return the 
identical property pledged,*^® but this rule is not 
neccssarily applicable to property of an intcrchange- 
able character.7® It has been stated broadly that^ 
in order to render a pledgee liable for conversion, 


IiixuitatloiL on ot>llgatlon 

Pledg-ee need do no more than re¬ 
turn property remainingr after debt 
is paid, and has no responsibility for 
yiclssitudes thereof unless he pro- 
vokes them.—^Flat-Marks Realty Cor¬ 
poration V. Silver*s Lunch Stores, C. 
C.A.N.T.. 74 F.2d 210, certiorari de- 
nied 56 S.Ct. 640, 294 XJ.S. 731, 79 L. 
Ed. 1260. 

62. m. —Cottrell v. Cerson, 20 N.H. 
2d 74, 371 111. 174. 

N.J.—^Bardsley v. First Nat. Bank & 
Trust Co. of Montclair, 168 A. 665, 
111 N.J.Law 512. 

Ohlo.—Glidden v. Mechanies' Nat. 
Bank, 42 N.B. 995, 53 Ohio St 688, 
43 LI.R.A. 737. 

^ ni. —^Painter y. Merchants & 
'-^'‘Manufacturers Bank of ^ilwaukee, 
-277 ni.App. 208. 

N.Y.—Ck>rpns jnris anoted In People 
ex rei. Bellecl v. Klinger, 300 N. 
Y.S. 408, 417, 164 Misc. 630. 

49 C.J. p 972 note 80. 

64. m. —^Deane v. Fort Dearborn 
Trust, etc., Bank, 241 IlLApp. 617, 
523. 

Dellvery to obligor on pledged ool- 
latexal 

(1) The act of the pledgee who 
has colledted from the obligor on the 
pledged collateral suffieient to sat- 
Isfy the debt secured in delivering 
such collateral to such obligor, with- 
out the consent of the pledgor, con¬ 
stitutes a conversion regardlesb of 
whether the pledgee was negligent^ 
—Vaughn v. Central State Bank,' 
Tex.Clv.App., 27 S.W.2d 1112. 

(2) Transfer of collateral to ob¬ 
ligor thereon as conversion general- 
ly see supra S 36. 


TTnanthorlzed dellvery to pnrported 
agent 

Where one who had previously 
made partlal payment on note pur^ 
ported to be makerh agent, and in 
paying up note claimed to have au- 
thority to recelve the collateral, 
payee, in reposing confldence in pur- 
ported agent and in delivering col¬ 
lateral without ascertainlng whether 
he in fact had authorlty, is liable 
for loss on purported agenth conver¬ 
sion of collateral.—^Post v. City & 
County Bank, 183 P. 802, 181 Cal. 
238. 

65. Cal.—^Kullman v. Greenebaum, 
28 P. 674, 92 Cal. 403, 27 Am.S.R. 
160. 

49 C.X P 972 note 78. 

Proper tender req.nlred 
Before refusal to return collater¬ 
al pledged can constitute conversion 
tliere must be a proper tender of the 
amount actually due.—Greene Coun¬ 
ty Union Bank v. Miller, 76 S.W.2d 
49, 18 Tenn.App. 239. 

66. 111.—Cottrell V. Gerson, 20 N.EI. 
2d 74, 371 111. 174. 

Tex.—Cecil v. Wise, Clv.App., 109 
S.'W‘.2d 214, error refused. 

67. 111.—Cottrell v. Gerson, 20 N.B. 
2d 74, 371 IU. 174. 

Mo.—^Russell v. Bmpire Storage & 
Ice Co., 69 S.W.2d 1061, 332 Mo. 
707. 

N.J.—^Bardsley v. First Nat. Bank & 
Trust Co. of Montclair, 168 A. 665, 
111 N.XLaw 612. 

Tex.—Oorpns Joris oited in Citizens 
Industrial Bank of Austin v. Op- 
penheim, Clv.App., 92 S.W.2d 312, 
315, error dlsmissed. 

49 C.X p 972 note 76. 

Tender by the owner of property 
pledged for the debt of aiLOtheri re- 

89 . 


fusal of tender, and pledgeeh sub se¬ 
quent application of pledged proper¬ 
ty in payment of the indebtedness 
constituted conversion renderlng 
pledgee liable for value thereof, not- 
withstanding the tender was not 
kept good.—^Lillenquist v. Utah State 
Nat. Bank, 100 P.2d 186, 99 Utah 163. 

68. Pa.—^Beadling v. Moore, 93 Pa. 
Super. 544. 

Wyo.—De Clark v. Bell, 66 P. 862, 10 
Wyo. 1. 

69. N.Y.—Rutherford Nat. Bank v. 
Mannlello, 271 N.Y.S. 69, 240 App. 
Div. 606, amrmod 195 N.E. 203, 266 
N.Y. 668. 

70. N.T.—Rutherford Nat Bank v. 
Mannlello, supra. 

71. N.X—^Bardsley v. First Nat. 
Bank & Trust Co. of Montclair, 
168 A. 666, 111 NXLaw 612. 

Demand as condition procedent to 
maintenance of actlon see infra S 
49 c. 

72. Tex.—^King v. Boerne State 
Bank, Civ.App., 169 8.W. 433. 

73. N.Y.—Wood V. Fisk, 141 N.Y.S. 
842, 166 App.Div. 497, afflrmed 109 
N.B. 177, 216 N.Y. 283. 

Beason for rule 

A claim for conversion is predlcat- 
ed on a wrongful assumption of own- 
ershlp or interference with the own- 
er's right to possession.—Wood v. 
Fisk, supra. 

74. Ga.—^MeCaUa v. Clark, 56 Ga. 

68 . 

49 C.X p 972 note 79. 

75. Cal.—Atklns v. Gamble, 42 Cal. 
86, 10 Aip.R. 282—Hennlng v. Akin, 
266 P. 981, 91 Cal.App. 246. 

76. Cal.—HezMilng v. Akin, supra.v, 
49 aX p 972 note 82. 
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it must appear that the pledgee is unable to return 
the original property or, under some circumstances, 
property of the specific kindJ^ 

§ 49. — Actions 

a. In general 

b. Forni of action 

c. Conditions precedent 

d. Defenses 

e. Pleading and evidence 

f. Amount of recovery and judgraent 

a. In (General 

Generally, on the dfscharge or payment of the Prin¬ 
cipal obligation or debt, an appropriate action wlll Ile to 
compei the return of the pledged property, and fallure to 
return may be the basis of an action for converslon. 

Where the prindpal obligation or debt has been 
discharged or paid, delivery back of the collateral 
or of the property pledged may generally be com- 
pelled by appropriate action-^^^ xhe pledgor may 
be entitled to recover the pledged property from a 
remote transferee of the pledgee.'^® 

If the pledgee refuses to return the pledged col¬ 
lateral on discharge of the secured debt, an action 
for the conversion may be maintained by the pledg¬ 
or,or his assignee^i or legal representative.^^ 

b. Form of Action 

Under varylng circumstances, on the discharge of 
the contract of pledge and fallure of the pledgee to re¬ 
turn the pledged property, a possessory action for such 
property Itself, an action for money had and received to 


recover the proceeds of such property, or other appro¬ 
priate action may Ile. 

The remedy of the pledgor for the conversion 
of the pledged property or for a failure to return 
it may be in replevin or other possessory action for 
the property itself,by an action in assumps-it for 
money had and received to recover its proceeds,84 
or damages for breadi of contract,86 by an action 
in trover,86 or under some circumstances, where 
necessary to obtain adequate redress, by a pro- 
ceeding or suit in equity.87 Generally, the rules 
hereinbefore stated apply to the pledgor^s as- 
signee.68 

According to some authorities the pledgor may 
secure return of the collateral by showing pay¬ 
ment and asking return in a suit on the secured 
debt88 

c. Conditions Procedent 

Demand for the return of the pledged property or 
collateral on discharge of the Principal obligation is not 
necessarlly essentlal in order to require such return, but 
under some circumstances such demand Is eseentlal. 

On discharge of his obligation the pledgor usually 
may maintain an action for the recovery of the 
pledge or its proceeds without a distinet demand 
for the return of the property ;80 but the pledgor 
cannot maintain an action without first demanding 
a return of the collateral where the pledgeholder is 
not the person to whom payment is maderi or where 
the pledgor has merely an option to withdraw the 
collateral pro rata on partial payment of the debt 82 


As to pledgred corporate stock: 
Generally see Corporatione § 428. 
In hands of broker see Brokers S§ 
81, 32. 

77. Cal.—Hom v. Klatt, 161 P.2d 
149, 66 Cal.App.2d 610. 

78. CaJ.—^MePherson v. Great West¬ 
ern Milling Co., 187 P. 80, 46 CaJ. 
App. 91. 

S.C.—Sullivan v. Sulllvan, 20 S.C. 
609. 

Wis.—Wenzel v. Conrad Schmitt 
Studlos. 11 N-.W.2d 503, 244 Wis. 
160. 

Action for redemption see infra § 61. 
Basis of action 

Pledgor’s action to recover pledgred 
property after pledgee^s refusa! or 
failure to restore it on pledg:or*s de¬ 
mand, accompanied by tender of 
payment of debt secured is founded 
on breach of contract, althougrb 
treated as for conversion, and 
pledgee is entitled to recoup debt— 
Bardsley v. First Nat Bajik & Trust 
Co. of Montdair, 168 A. 666, 111 N, 
J.Liaw 612. 

79. Fla.—Bichardson v. Gourlie, 40 
So.2d 663. 


80- 111.—^Deane v. Fort Dearbom 
Trust, etc., Bank, 241 Ill.App. 617, 
49 C.J. p 973 note 83. 

81. N.Y.—^Roberts v. Berdell, 61 
Barb. 37. afflrmed 62 N.Y. 644, 16 
Abb.Pr.,N.S., 177. 

49 C.J. p 973 note 84. 

82. Fla.—^Lasseter v. Long, 96 So. 
841, 86 Fla. 439. 

83. Cal.—^MePherson v. Great West¬ 
ern Milling Co., 187 P. 80, 45 Cal. 
App. 91. 

49 C.J. p 973 note 86, p 970 note 49 
Cbl. 

84. Mass.—^BIAncock v. Franklin Ins. 
Co., 114 Mass. 155. 

49 C.J. P 973 note 87. 

85. IU.—^Bldred v, Colvin, 206 111. 
App. 2. 

86. Ala.—Overstreet v. Nunn, 36 
Ala. 649. 

49 C.J. p 973 note 89. 

87. Wis.—^Brown v. Runals, 14 Wis. 
693. 

49 C.J. p 973 note 91. 

BeUef in suit to foreclose anortgage 
on real property 

Where mortgagors, in addition to 
realty described In mortgages, in- ^ 
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cluded a chattel as collateral to se¬ 
cure debt, after foreclosure of mort- 
gages on realty and payment of se¬ 
cured debt in full, court In ‘wbich 
foreclosure suit had been instituted 
had jurisdiction to order that chattel 
be returned.—Hali v. Pryor, 114 S.W. 
2d 847, 196 Ark. 866. 

Where pledgor may obtain ade- 
gnate redress at law, equity is with¬ 
out Jurisdiction. 

Ky.—Flowers v. Sproule, 2 A.K 
Marsh. 64. 

Mass.—^Mather v. Bennett, 9 Cush. 
176. 

88. S.C.—RatcUfl V. Vance, 9 S.C.L. 
239. 

49 CJ. P 973 note 93. 

89. Ga.—^Rylee v. Statham Bank, 67 
S.B. 383, 7 Ga.App. 489, 493. 

49 C.J. P 973 note 94. 

90. Ala.—0*BaiT v, Turner, 75 So. 
271, 16 AlaJ^pp. 66. 

Pa.—Gllpin v. HoweU, 5 Pa. 41, 46 
Am.D. 720. 

91. Pa.—Bewart v. Masser, 40 Pa. 
302. 

92. Pa.—^Willlamson v, McClure, 87 
Pa. 402. 
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The necessity of tender of payment of the Prin¬ 
cipal deht as a condition precedent to an action 
by the pledgor to recover pledged property or its 
proceeds is discussed supra § 39, and the neces- 
sily of such tender as a condition precedent to 
an action by the pledgor for damages for conver- 
sion, supra § 40. 

d. Defenses 

In an action by a pledgor based on the fallure of the 
pledgee to return the pledged property, it is a good de¬ 
fense that the secured obligation has not been discharged 
and that due tender in discharge or payment of such 
obligation has not been made. 

It ds a good defense that the secured obligation 
has not been discharged and that due tender in 
discharge or pajonent of such obligation has not 
been made,^® or that there has been a matcrial al- 
teration in the collateral since its execution.^^ It 
is no defense that the collateral was worthless, or 
of any less value than the amount paid to the 
pledgee on it,^® that plaintiff was not the owner 
of the claim sued on,^® or that, at the time of the 
tender and demand, a suit by a third person claim- 
ing title to the property was pending.^^ 

Laches may bar the right to recover.^® 

e. Fleading and Evidence 

Rules governing pleading and evidence In civii ac- 
tlons generally apply in actions by a pledgor Involving 
want of return of the pledged property. 


Rules governing civii actions generally apply 
to actions involving failure to return pledged prop¬ 
erty with respect to the pleadings.®® In accord- 
ance with the general rules of evidence, plaintiff 
pledgor must prove compliance or tender of com- 
pliance with his obligation,^ and generally the bur- 
den of proof is on the pledgee to show the cir- 
cumstances of the loss relied on to excuse a re- 
turn.2 General rules of evidence also apply with 
respect to the admissibility^ and the weight and 
sufficiency of evidence.^ 

f. ArnouiLt of Becovery and Jiulgment 

In an action against a pledgee for fallure to return 
the pledged property on discharge of the Principal obli¬ 
gation or of the contract of pledge, the amount recover- 
abie is the actual loss .sustalned by reason of defendant^s 
wrongful act. 

In an action against a pledgee for failure to re- 
tum the collateral on payment or tender, the 
amount of recovery is the actual loss suffered by 
reason of defendant’s wrongful act® Where the 
pledgee has wrongfulty refused to return the 
pledged property on due payment or tender of pay¬ 
ment of the Principal debt, generally he is responsi- 
ble for any subsequent depreciation in the value of 
the pledge;® but under an agrccmcnt by which Ihc 
pledgor has a right to return of collateral in pro- 
portion to the amount of the debt paid, the pledgee 
is not liable for depreciation in value of collateral 


93. Neb.—^Parker v. Omaha First 
Nat Bank, 228 N.W. 661, 118 Neb. 
96. 

49 C.J. p 974 note 8. 

94. N.T.—Plint v. Cralg, 66 N.T. 22, 
69 Barb. 319. 

95. 111.—^Unlon Nat Bank v. Post, 
93 IlLApp. 339, afflrmed 61 N.B. 
607, 192 111. 386. 

96. N.T.—Smith v. Hali, 67 N.r. 48. 

97. Cal.—^Loughborough v. McNev-^ 
In, 14 P. 369, 16 P. 773, 74 Cal. 260, 
6 Am.S.R. 436. 

N.T.—Cass V. Higenbotam, 3 N.B. 
189, 100 N.T. 248. 

98. Mass.—Wehrle v. Mercantile 
Nat Bank, 109 N.B. 367, 221 Mass. 
685. 

49 C.J. p 974 note 17. 

Accrual of cause of action for trover 
and converslon with respect to 
statute of llmitations see I/lmita- 
tlons of Actions § 168 b (3). 

Effect of collateral security with re¬ 
spect to operation of statute of 
llmitations as to Principal debt or 
obligation see Llmitations of Ac¬ 
tions §S 61, 162. 

99. Conn.—Whitlng v. McDonald, 1 
Root 444. 

49 C.J. p 974 note 18, 


Necessity of defendant showlng 
right to acoonnting 
A defendant sued In claim and de- 
llvery cannot secure an accountlng 
from plaintiff without pleading the 
facts on which his demand for an ac- 
counting Is based.—MePherson v. 
Great ‘Western Milllng Co., 187 P. 
80, 46 CaLApp. 91. 

1. Me.—^Patten v. Dennlson, 14 A.2d 
12, 137 Me. 1. 

N.T.—Chalfant v. New Tork Evenlng 
Post, 197 N.T.S. 783. 

2. N.T.—Ouderkirk v. Troy Oent. 
Nat. Bank, 23 N.E. 876, 119 N.T. 
263. 

Ooing forward with evidence 
Where plaintiff pledgor had made 
a prima facie case by showing that 
one of the collateral securlties which 
had been pledged was not returned 
when payment of the secured debt 
was made, it devolved on defendant 
pledgee to go forward with evidence 
which would tend to show that loss 
of security did not resuit from his 
fault or neglect.—^Till v. Materia! 
Service Corporation, 6 N.B.2d 769, 
288 I11.APP. 108. 

3. Ill.-rTill V. Material Service Cor¬ 
poration, supra. 

49 C.J. p 974 note 19 [a]. 
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4, Cal.—-Van Hagen v. Clovis First 
State Bank, 173 P. 764, 37 Cal.App. 
141. 

49 O.X p 974 noto 19 [b], [c]. 
Bvidence held snlBlcient 

To establish prima facio 'case for 
plaintiff pledgor.—Till v. Material 
Service Corporation, 6 N.EI.2d 769, 
288 IlLApp. 103. 

Evidence held Insnflloient 
To overcome, on behalf of defend¬ 
ant pledgee, plaintiff pledgor’s prima 
facie case.—Till v. Material Service 
Corporation, supra. 

5. Pa.—^Bangor Silk Rnitting Co. v, 
Wlse, 121 A. 308, 277 Pa. 415. 

49 C.J. p 974 note 22 [a], [b]. 
Balance dne on collateral note and 
Interest 

Where pledgee had collected from 
maker of collateral note sufllciont 
sum to satisfy pledgor’s debt and 
had turned over collateral note to 
niaker, he was liable to pledgor for 
balance of Principal of, and interest 
on, collateral note.—^Vaughn v. Cen¬ 
tral State Bank, Tex.Civ.App., 27 S- 
W.2d 1112. 

e, S.C.—Sullivan v. Sullivan, 20 S. 
C. 609. 

49 C.X P 976 note 23^ 
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intil demand has been made for its retum.^ In 
in action on the principal debt, the pledgor is en- 
titled .to set ofE any sums realized by the creditor 
from' collaterals, as discnissed infra § 55, and may 
in an independent action recover any surplus in the 
pledgee's possession after satisfaction of the debt.^ 
A. judgment in replevin for plaintiff shonld fix the 
amount, if any, plaintiff is required to pay into court 
before recovering the pledged property.^ 

A person who has pledged his money to secure 
pa 3 anent of the debt of another is entitled to inter- 
est from the date of discharge of such debt to the 
date of return bf such money.^0 

§ 50. Redemption 

a. In general 

b. Sale or conversion of pledged prop- 

erty 

c. Time of redemption 

d. Persons entitled to redeem 

c. Amount and medium of payment or 
tender 

f. SurreUder or loss of right 
a. In General 

Generally, on default of the pledgor wlth reepect to 
discharging the Principal obligation, the pledgee holds 
the pledged property subject to the pledgoi^s right of 
redemption untll there hae been a lawful sale of such 
property. 

On default of the pledgor with respect to dis¬ 
charging the Principal obligation at maturity, the 
pledgee does not acquire title to the collateral, but 
holds it subject to the right of redemption in the 


pledgor,or his representative,!^ until this right 
has been extinguished by a lawful sale of the prop- 
erty.13 So also, the assignee of the pledgee who has 
stepped into the shoes of the pledgee holds the 
pledged property subject to the right of the pledgor 
to redeem.14 It has been stated broadly that the 
pledge contract, in so far as it affects the pledgor^s 
equity of redemption, will be construed favorably 
to the pledgor, consistently with the rights of the 
pledgee.1® 

Statutory provisions authorizing the pledgee to 
foreclose the right of redemption by a judicial sale 
shouM not be construed as granting the pledgor a 
right of redemption from tihe foreclosure similar 
to that possessed by a real estate mortgagor.ic 

b. Sale or Conversion of Pledged Property 

Generally the pledgor Is entitled to redeem the 
pledged property within a reasonable time after learn- 
ing that such property has been wrongfully sold or other- 
wise converted by the pledgee. 

Where the pledgee has been guilty of a wrong- 
ful sale or other conversion of the collateral, the 
pledgor is entitled to redeem it within a reason¬ 
able time after learning thereof;!*^ but his right 
of redemption is extinguished where he has au- 
thorizedl® or ratifiedi® the sale, or where he has 
failed to assert his right within a reasonable time 
after receiving notice of a wrongful sale,20 espe- 
cially where the collaterals have increased in value 
since the sale.2i The pledgor is not limited to a 
suit for redemption,22 may sue for conversion, 
as considered supra § 40. 


7. Pa.—WllUamson v. McClure, 87 
Pa. 402. 

8. Lia.—^Bezanson v. Wray-iDicldn- 
SOB. Inc., 140 So. 255, 19 Lia.App. 
788. 

49 C.J. P 975 note 28. 

9. Mo.—^Tumer v. Mountaln View 
Bank, App., 19 S.W.2d 19. 

10- Pa.—^Lupowitz v. Double Share 
Bldg:. & Lroan Ass*xi, 14 Pa.Dist. & 
Co. 280. 

11. N.J.—Moss Industries v. Irvingr 
Metal Co.. 61 A.2d 169. 142 
704. 

49 aJ. P 975 note 28. 

Appropriation of pledgre to payment 
of debt grcnerally see infra 9 52. 
XTature of rSglit to xedeem 

(1) The pledgor has a right of re¬ 
demption, which is akin to the equi¬ 
ty of redemption relatlng to mort- 
gaged real property, that is, the 
right to pay ofC the debt and have 
the pledged property restored to him. 
—City of Albertville v. tJnlversal 
Mectrlc Const. Co. of Alahama, S 
So.2d 801, 241 Ala. 412. 

(2) Bight to redeem from sale of 


pledge is generally controlled by 
rules of law appllcable to mortgages. 
—Coleman v. Solomon. 143 So. 676, 
225 Ala, 407. 

Pledge of xnoxtgage notes 

Pledgor of mortgage notes who of- 
fered to redeem after mortgage was 
foreclosed by pledgee under power 
was entitled to redeem collateral.— 
Coleman v. Solomon, supra. 

12. N.J.—Chambers v. Kunzman, 45 
A. 599, 59 N.J.Eq. 433. 

49 C.J. p 975 note 29. 

13- tJ.S.—^In re International Puel, 
etc., Corp., C.C.A.Pa., 21 P.2d 698. 
49 C.J. p 975 note 30. 

14. Ark.—^Unlon Trust Co. v. Poca- 
hontas Speclal School Dlst., 76 S. 
'W.2d 60, 189 Ark. 1019. 

15- Ind.—^Bppert v. Lowish, 168 N. 
E. 616, 91 Ind.App. 231» reheaxing 
denied 169 N.E. 884, 91 Ind.App. 
231. 

16- CaL—^Prese v. New York Mut. 
Life Ins. Co.. 105 P. 266, 11 Cal. 
App. 387. 

49 C.J. P 975 note 82. 
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17. Cal.—Bell v. State Bank, 94 P. 
889, 153 Cal. 234. 

N.T.—Treadwell v. Clark, 77 N.T.S. 

360, 73 App.Div. 473. 

Wron^ul sale constituting conver¬ 
sion: 

* After maturity of secured debt see 
infra § 68. 

Before maturity of secured debt 
see supra § 36. 

18. N.Y.—Swann v. Baxter, 73 N.Y. 
S. 386, 36 Misc. 233. 

19. U.S.—^Lacombe v. Forstall, La., 
8 'S.Ct. 247, 123 U.S. 662, 81 L.Bd. 
255. 

R.I.—^EJarle v. Grant, 14 R.I. 228. 

2a U.S.—Hasrw-ard v. Eaiot Nat. 
Bank. Mass., 96 U.S. 611, 24 L.Bd. 
855. 

49 C.J. p 975 note 87. 

31. U.S.—^Lacombe v. ForstaU, La.. 
8 S.Ct. 247. 128 U.S. 662, 31 L.Eld. 
255. 

49 C.X p 975 note 38. 

22. Tex,—King v. Boerne State 
Bank, Clv.App., 169 S.W. 433. 

49 C.J. p 975 note'89. 
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c. Time of Bedemption 

The pledgor may redeem at any time before there 
haa been a valid sale or foreclosure of the pledge by the 
pledgee. 

On payment of the proper amotint, the pledgor 
may redeem at any time before a valid sale or fore¬ 
closure of the pledge.23 While the right to re¬ 
deem may be lost by a valid foreclosure,24 such 
right is not extinguished by a wrongful sale or sur- 
•render of the propcrty, since the purchaser will 
acquire no greater dnterest in the property than 
the pledgee had;25 nor is such right of redemption 
barred by a provision in the .contract of pledge 
that, unless it is redeemed by a certain time, the 
collateral is to become the property of the pledgee, 
the pledgor stili having the 'right to redeem after 
the time fixed.26 If no time 'has been fixed' for the 
performance of the principal obligation or for the 
redemption of the pledge, the pledgor is entitled to 
a reasonable time after demand by the pledgee 
before sale or foreclosure.27 

d. Fersons Entitled to Eedeem 

On the death of the pledgor, his right of redemption 
passes to his personal representative, or, under some clr- 
cumstances, to his heirs. The owner of property which 
has been pledged wlthout his consent Oenerally has the 
right to redeem, and the original pledgor has the right 
to redeem from a subpiedgee. 

On the death of the pledgor, his right of redemp¬ 
tion passes to his personal representative,28 or, un¬ 
der some circumstances, to his heirs.29 Redemption 
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may be made by the owner of property which has 
been pledged without his consentio or by a prior 
pledgee who has assented to the subsequent 
pledge.2i 

The original pledgor ordinarily has the right to 
redeem from a subpiedgee on payment of whatever 
is due under the circumstances involved.22 

e. AmoTint and Medium of Payment or Temder 

Generally, as a prerequisite to his right to redeem, the 
pledgor must pay or tender the amount of the principal 
debt, together with any Intereat which is due and the 
amount of any expenses of the pledgee which are charge- 
able on the pledge. 

In the absence of an agreement providing for a 
different procedure, as a prerequisite to his right 
to redeem the pledgor must pay or tender the 
amount of the principal debt,23 together with what¬ 
ever interest is due,24 and any expenses of the 
pledgee properly chargeable on the pledge,®® sub- 
ject to a reduction, however, to the extent of any 
benefit or profits derived by the pledgee from the 
possession or use of the property*®® Where the 
pledged property is in the hands of the plcdgee*s 
transferee who is not an innocent purchaser for 
value, the pledgor is entitled to redeem on pay¬ 
ment of the.amount due from him.®'^ 

The pledgee cannot prevent redemption by re- 
fusing to disclose the exact amount due on the debt, 
and denying that the tender made was the proper 


23. Cal.—Wriffht v. Rosa, 86 Cal. 
414. 

49 C.X P 976 note 48. 

Wbether right of action to redeem. 
defeated by laches see Infra S 
61 d. 

24. Ala.—City of Albertvllle v. Unl- 
versal Electric Const. Co. of Ala- 
bama. 3 So.2d 301, 241 Ala. 412. = 

Wash.—^Preepons v, BUiott, 67 P.2d 
924, 190 Wash. 348. 

25. Md.—^Dungan v. Newarh Mut 
Ben. Life Ins. Co., 46 Md. 469. 

Vt.—Taggart v. Packard, 39 Vt. 628.« 

26. N.T.—Vichers v. Battershall, 32 
JSr.T.S. 314, 84 Hun 496. 

49 C.J. P 976 note 60. 

Agreement to surrender right of re¬ 
demption generally see infra sub- 
dlvislon f of thls section. 

27. Mo.—Perry v. Craig, 8 Mo. 616. 

49 C.J. p 976 note 61. 

Necessity of demand for payment 
and notice to redeem befere sale 
for purpose of enforcement see In¬ 
fra S 58. 

28- N.T.—Cortelyou v, Lanslng, 2 
Oal.Cas. 200. 

29. —Nelson v. Snell, 129 Bo. 

387, 14 La.App. 256. 


30. Ala.—Starr Plano Co. v. Baker, 
62 So. 549, 8 Ala.App. 449, 

49 C.J. P 976 note 55. 

31. U.S.—^Manhattan Trust 'Co. v. 
Sloux City, etc., R. Cb., C.C.Iowa, 
65 F. 559. 

32. Mass.—Warlleld v, Adams, 102 
* N.B. 706, 215 Mass. 506, 

49 C.J. P 967 note 78. 

Repledge by pledgee generally see 
supra S 43. ' 

33. Ry.—Corpus Juris dted In Na¬ 
tional Bank of Kentucky v. Gal- 
lagher, 49 S.W.2d 1006, 1008, 243 
Ky. 740. 

Utah.—^Hoyt v. Upper Marlon Ditch 
Co., 76 P.2d 234, 94 Utah 134. 
Wash.—Porpus Juris dted in Free- 
pons V. Elllott, 67 P.2d 924, 927, 
190 Wash. 348. 

49 O.J. P 976 note 57. 

Joint pledge 

Pledgee was not llable for conver- 
slon in refuslng to suft^ender • Joint 
pledgor*s stock, where such pledgor 
made no olfer to satlsfy entlre debt 
for ■ which stock was pledged.—^Na¬ 
tional Bank of Kentupky v. Gallagh- 
er, 49 aw.2d lp06, 243 . Ky. 740. 
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Collateral pledged for debt of anoth» 
er 

Where the owner of collateral de- 
llvered it to the creditor of a third 
person for the purpose of securing 
sonae indebtodness of such third per¬ 
son, there was no definite agreement 
as to the amount of the indebtednesa 
for which the collateral was securlty, 
and the owner of the collateral nev- 
er agreed that the collateral would 
secure all the indebtedness of such 
third person, it was held that such 
owner was entitled to redeem on 
pacent of an amount less than .the 
full amount of the indebtedness of 
such third person.—^Mats v. Farmers 
& Citizens Bank of Sauk City, Wis.^ 
261 N.W. 755, 218 Wis. 618. 

34. Mass.—Clark v. Seagraves, 71 
N.E. 813, 186 Mass. 430. 

49 C.J. p 976 note 57. 

35. MInn.—^Newton v. Van Busen, 50" 
N.W. 820, 47 Mlnn, 487. 

49 C.jr. p 976 note 58. 

36L Md.—^Rayner v. Bryson, 29 Md« 
478. 

49 C.J.P 976 note 59. 

37. N.T.—Torrey v. Harris, li baly 
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5um;38 and where the pleclgee, without objec- 
:ion, accepts tiie ambunt tendered, he cannot after- 
ward refuse to return the collateral on the ground 
that the amount tendered was insufficient.^^ 

Property pledged to secure a loan in foreign mon- 
ey may be redeemed on pa 3 niient in such currency.^® 

f. Surrender or Loss of Bdglit 

It Is not permlsslble to surrender the rlght of re- 
demptlon by a provision In the orfglnal contract of 
pledge, but the pledgor may surrender such right by a 
contract which Is supported by a separate conslderation 
and which Is made after the contract of pledge has be- 
come operative. 

The right of redemption may not be surrendered 
by the tenns of the original contract of pledge 
a pledge agreement whereby a pledgor is deprived 
of his equity of redemption is void on the grounds 
of public policy,^2 and is inoperative to terminate 
the equity of redemption.^^ The pledgor, however, 
may surrender his right to redeem by a contract 
for a separate consideration made after the orig¬ 
inal contract of pledge.^^ Equity will scrutinize 
such a contract with great care, and set it aside if 
it is harsh or unconscionable.'*'^ The right to re¬ 
deem may not be denied on the ground that it has 
been waived or abandoned by the pledgor, where 
the right is recognized by the pledgee.^® 

§ 51. — Actions 

a. In general 

b. Nature of remedy 

c. Pa 3 anent or tender of amount of debt 


d. Limitations and laches. 

e. Parties 

f. Pleading 

g. Evidence 

h. Judgment or decree 

i. Costs 

a. In General 

The pledgop may maintain an action against the 
pledgee to redeem, and also, where there is doubt or 
dispute as to the amount due on the debt, for an ac- 
counting. 

The pledgor may maintain an action against the 
pledgee not only to redeem,but also, where there 
is doubt or dispute as to the amount due on the 
debt, for an aocotmting.^S The mere relationship 
of pledgor and pledgee, however, is insufficient to 
serve as the basis for an accounting.'*^ In an ac¬ 
tion by the pledgee to enforce the* contract of 
pledge, the pledgor may file a cross bili to redeem, 
on tender of an amount sufficient to discharge the 

debt.50 

b. Natnre of Remedy 

The pledgor'8 remedy to redeem Is, In general, at 
law, but it may be permissiWe to resort to equity where 
a ground of .equitable Jurisdiction Is shown. 

The remedy of the pledgor to redeeiri is, in gen¬ 
erali, at law.5i A bili in equity will not lie to re¬ 
deem pledged property®^ except on a 'showing of 
some additional ground of equitable jurisdiction,63 
such as a sale or assignment of the pledge by the 
pledgee, 'and a demand for its retransfer to the 


38. N.J.—Chambers v. Kunzman, 45 
A. 699, 59 N.J.Ea. 433. 

39. NT.Y.—^Au^st v. 0*Brien, 61 N. 
T.S. 720. 30 Mlsc. 64, affirmed 63 N. 
T.S. 989. 60 App.Div. 626. 

40. N.Y.—Stoker v. Cogswell. 26 
How.Pr. 267. 

49 C.J. p 977 note 64. 

41. Ga.—Corpus JUrls dted in 
Evans v. Odum, 183 S.E. 669, 671, 
52 Ga.App. 453. 

N.J.—^Moss Industries v. Irvln^r Met- 
al Co., 61 A.2d 169, 142 N.J.Eq. 704. 

49 C.J. P 976 note 43. 

Asreement autliorizing- approprlatlon 
of pledge see Infra $ 52. 

48. N.J.—^Moss Industries v. Irvlng 
Metal Co., supra. 

43. K.J.—^Moss Industries v. Irving 
Metal Co., supra. 

44. TJ.S.—Rutherford v. Massachu- 
setts Mut. Life Ins. Co., C.C.N.Y., 
45 F. 712. 

49 CXJ. P 976 notes 44. 45. 


230. 81 N-LEq. 378, 384, affirmed 92 
A. 873, 83 N.J.Bq. 632, and bili of 
revlew denied 96 A. 361, 35 N.J.Bq. 
52. 

49 C.J. P 976 note 46. 

46. 111.—^In re Peters* Bstate, 66 N. 
E.2d 188. 328 IlLApp. 400. 

47. Nev.—^Beatty v. Sylvester, 3 
Nev. 228. 

49 C.J. p 977 note 66. 

48. Ala.—Crowson v. Cody, 96 So. 
876, 209 Ala. 674. 

49 C.J. P 977 note 66. 

Aocountldig as Incident to right to 
redeem 

Pledgor may have accountlng as 
incident to right to redeem.—Arfier- 
Ican-Traders* Nat. Bank v. Hender- 
son, 133 So. 86. 222 Ala. 426. 

49. Alcu—Crowson v. Cody, 96 So. 

876, 209' Ala. 674—Crowson v. 

Cody. 93 So. 420. 207 Ala. 476. 

50. Tex.—^Kountze v. Bonner, 84 S. 
W. 163, 12 Tex.Civ.App. 31, 

51. Fla.—Corpus Juris dted In 
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Pepper v. Beville, 129 So. 384, 338. 
100 Fla. 97, 

49 C.J. p 977 note 68. 

52. Fla.—Corpus Juris dted In 

iPepper v. Beville, 129 So. 334, 338, 

, 100 Fla. 97. 

N.J.—^Fitzsimons v. Irwln Bealty 
Co., 174 A. 717, 116 N.J.Bq. 675. 

49 C.J. p 977 note 69. 

Adeqnate remedy at law 

In general a bili in equity will not 
lie to redeem property pledged as se- 
curity for the performance of a con¬ 
tract, as the law affords remedies. 
Ala.—^Minge v. Clark, 72 So. 167, 196 
Ala. 617. 

Fla.—^Pepper v. Beville, 129 So. 334, 
100 Fla. 97. 

53. Ala.—Colemah v. Solomon, 143 
So. 576, 226 Ala. 407—^American- 
Traders' Nat. Bank v. Henderson, 
133 So. 36, 222 Ala. 426. 

Fla.—Corpus Juris dted in Pepper 
V. Beville, 129 So. 334, 838, 100 
Fla. 97. . 

N.J.—^Fitzsimons v. Irwin Realty 
Co., 174 A. 717, 116 N.J.Eq. 676; 
49 C.J. P 977 note 70. 


45. N.J.—Endicott v. Marvel, 87 A. 
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pledgor,®* or a request for an accounting,®® or 
discovery.®* 

c. Faymfflit or Tender of Amonnt of Debt 

Qenerally payment or tender of the amount of the 
lecured debt Is essentiai In order to permit the pledgor 
to recover possession of the pledged property, but vari- 
}U8 circumstances may excuse want of tender. 

While, in the absence of express provision to the 
wntrary, generally a pledgor cannot recover pos¬ 
session of the pledged property without paying or 
tendering his debt,57 even though the debt is barred 
by the statute of limdtations, as discussed in Limi- 
tations of Actions § 10 a, it has been held or rec- 
Dgnized that tender of the amount of the debt 
is not required where the goods are pledged to se¬ 
cure a running account^^ or where the pledgor sues 
to redeem from a wrongful sale by the pledgee.®® 
It is unnecessary to make a tender where the 
pfledgee gives notice that tender will not be ac- 

:epted.60 

d. Liinitatioiis and Laches 

While mere lapse of time after the maturity of the 
Principal obligation does not bar the pledgor^s right to 
redeem, laches or delay Injurious to the pledgee may bar 
luch right. 

Mere lapse of time after the maturity of the 
Principal obligation does not bar the pledgor^s right 
to redeem,51 or an accounting incidental to redcmp- 
tion,52 unless it is accompanied by elements of 
estoppel.53 Laches, however, injurious to the 


pledgee®^ may bar the right to redeem.®® Whether 
or not laches exist in any particular case will de- 
pend on the facts and circumstances involved.®® 
The right to redeem should not be denied on the 
ground that it has been lost by laches w*here the 
right is recognized by the pledgec.®7 

AccruaJl of cause of action with respect to the 
statute of limitations in the case of a pledge con- 
sidered in the aspect of a trust is discussed in Lim¬ 
itations of Actions § 179 d (2). 

e. Parties 

In a suit by ths pledgor to redeem the pledge, per- 
sons vyrho have an Interest in the pledge, and oniy such 
persons, are necessary parties. 

In a suit for redemption, ali persons having an 
interest in the pledge should be made parties;®® 
but persons not interested in the pledge are not 
necessary parties,®^ and generally are not proper 
parties.70 A decree for accounting and redemption 
with respeet to property sold by the pledgee on 
foreclosure should be dismissed as to independent 
purchasers on foreclosure.7i 

f. Pleading 

The bili or petition to redeem should allege a pledge 
and state the terms of the contract of pledge, should 
Show the plaintifTs Interest In the collateral, and allege 
or tender a fuiffllment of the conditione entitilng the 
plaintitr to redeem. 

The bili or petition to redeem should allege a 
piledge72 and state the terms of the contract of 
pledge,73 should show plaintiff^s interest in the col- 


54. Ala.~Nelson v. Owen, 21 So. 76, 
118 Ala. 372. 

19 C.J. p 977 note 71. 

Xasolvency of pledg'e6 who has as- 
slgned or transferred pledge may be 
STOund for Juiisdiction In equity.— 
Pepper v. Beville, 129 So. 334, 100 
Pia. 97. 

55. Fla.—Oorpns Juris oited ia. 
Pepper v. BevUle, 129 So. 334, 338, 
100 Fla. 97. 

19 C.J. p 977 note 72. 

56. Fla.—Corpus Juris oited in 

Pepper v. Beville, 129 So. 334, 338, 
100 Fla. 97. 

19 C.J. p 977 note 73. 

57. Cal.—Bell v. State Bank, 94 P. 
889, 163 Cal. 234. 

19 C.J. p 978 note 74. 

Pledjee was put lu default when 
pledffoi^s heirs ofCered to redeem and 
:endered money in open court before 
?ledgee complied with law, by sale, 
ite.,—Nelson v. Snell, 126 So. 387, 14 
La^App. 256. 

58. Nev.—^Beatty v. Sylvester." 3 
ISTev. 228. 

59. Mo.—lEagan v. Continental Nat. 
Bank, 81 S.W. 171, 182 Mo. 819: 


Tex.—^Luckett v, Townsend, 8 Tex. 
119, 49 Am.D. 723. 

60. La.—^Nelson v. Snell, 129 So. 
387, 14 La.App. 256. 

61. Pa.—^Reynolds v. Ciidge, 18 A. 
1010, 131 Pa. 189. 

49 C.X P 978 note 78. 

62. Ala.—Keeble v. Jones, 65 So. 384, 
187 Ala. 207. 

49 C.J. p 978 note 79. 

63. N.J.—^Lance v. Bonnell, 43 A. 
288, 68 N.J.Bq. 269. 

Pa.—^Waterman v. Brown, 31 Pa. 
161. 

64. Conn.—'Whittemore v. Hamilton, 
61 Conn. 153. 

lowa.—Groeltz v. Cole, 103 N.W. 977, 
128 lowa 340. 

65. Ala.—City of Albertville v, Unl- 
versal Electric Const. Co. of Ala- 
bama, 8 So.2d 301, 241 Ala. 412— 
Keeble v. Jones, 66 So. 384, 187 Ala. 
207, 213. 

66. Ala.—Keeble v. Jones. supra. 

49 C.J. p 978 note 84. 

^ches xeqLUlrlng disuissal of blU 
held showu 

N.J,—Oocheu V. New Jersey General 
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Securlty Co., 15 A.2d 124, 128 N.J. 
Eq. 64. 

Xiaches held not shown 
111.—Paly V. 'Spiller, 78 N.B. 782, 222 
IU. 421. 

49 C.J. p 978 note 84 [a]. 

67. 111.—^In re Peters' Bstate, 66 N. 
E.2d 188, 328 IlhApp. 400. 

68. XT.S.—Gideon v. Representalive 
Securities Corp., P.C.N.T., 232 P. 
184. 

49 C.J. p 978 note 90. 

69. 111.—Hlnckloy v. Colvln, 84 N.B. 
174, 233 111. 139. 

49 C.J. p 978 note 91. 

70. La.—^Bezanson v. Wray-Dickin- 
son, Inc., 140 So. 265, 19 La.App. 
788. 

49 C.J. p 978 note 92. 

71. Ala.—BCicks v. Dowdy, 106 Sow 
656, 213 Ala. 659. 

49 C.J. p 978 note 98. 

72. Ho.—Cantwell v. Johnson, 189 S. 
W. 366, 236 Mo. 576. 

73. Tex.—Houston, etc., R. Co. t. 
Conner, 67 S.W. 773, 29. Tex.Clv. 
App. 269. 
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lateral,^^ and allege or tender a fulfiUmetit of the 
conditions entitling him to redeem.*^® The hili or 
petition must.be free from inapt allegations and 
purposes,'^^ and must state a cause of action.'^^ a 
bili affirmatively showing that the pledged property 
is not in defendant’s control is defective as a bili 
to redeeni.78 The pledgor in an action for redemp- 
tion and accounting need not allege the amount of 
his claim.79 It has been held or recognized that, 
in a suit against a transferee from the pledgee, it 
is not necessary to allege that defendant took with 
notice of plaintifFs rights.®® 

, g. Evidence 

The general rules of evfdenco apply In an action to 
redeem a plodge. 

Mere delay on the part of the pledgor in redeem- 
ing ordinaiily will not raise a presumption of 
«,bandonment,8i aJthough it would seem that such 
a presumption may arise from a prolonged failure 
to take steps for redemption.82 

Admissibility. In accordance with rules applica- 
ble in civil actions generally, the evidence should 
be relevant and material.®^ The pledgor may in- 
troduce evidence to show that a transfer of the 
collateral by the pledgee was not a sale under the 
contract, but was merely colorable.^^ Exhibits filed 
by plaintiff may constitute evidence to sustain and 
supplement defendant’s pleadings.^5 An action 
by the pledgee on the Principal debt is an admis- 
sion that the pledgor^s right to redeem is stili 
■open.86 

Wiighf and sufficiency. The general rules as to 
the weight and sufficiency of evidence apply in ac¬ 
tions to redeem, and the burden is on bne seek- 
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ing a redemption to establish his case by a pre- 
ponderance of evidence.^® 

1l Jndgment or Decree 

In an action by the pledgor to redeem the pleerge, 

the Judgment or decree may contain a direction for the 

plalntiff's payment of the debt secured as a conditibn 

of rellef to him and such other provislons as clrcum- 

stances and the evidence warrant. 

% 

The judgment in a suit for redemption should 
order a payment of the amount for which the 
pledge is security as a condition to the retum of 
the pledge.89 So too, when a suit is brought against 
a bona fide holder to redeem property wrongfully 
sold or repledged to him, the court may decree the 
payment of defendanfs claim as a condition to re- 
dempltion, and declare plaintifFs rights extinguished 
if the condition is not performed.®® Where, pend- 
ing a suit for redemption and accounting, or be- 
fore suit brought, but unknown to the pledgor, the 
pledgee has sold the property, the judgment may 
be that the pledgee account for the value of the 
pledge at the time of its conversion.^i A pledgor 
redeeming a pledged mortgage after foreclosure of 
the mortgage may be entitled to a decree for the 
reconveyance of the land ,^2 and the decree should 
also specify that the amount paid the mortgagee 
be credited on the pledgor^s debt to the pledgee.®^ 

i. Costs 

While the pledgor may be chargeable with costs 
where his debt had not been pald when his bili to re¬ 
deem was filed, the pledgee may be so chargeable where 
such debt had been paid at the time of the flling of the 
bili. 

While it seems that generally, if the pledgor’s 
debt has not been paid at the time of the filing of 
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'74. Tenn.—Mazin v. Bambersrer, 4 
Helsk. 486. 

Tex.—^Houston, etc., R. Co. v. Conner, 
67 S.W. 778. 29 Tex.Clv,App.. 269. 
■75. Ala.—Cro^wson v. Cody, 96 So. 

875. 209 Ala. 674. 

49 C.J. p 979 note 97. 

ve. Ala,—^EQcks v. Dowdy, 61 So. 

37. 202 Ala. 636. 

49 C.J. p 979 note 98. 

"77. Mo.—Cantwell v. Johnson, 139 S. 

W. 365. 236 Mo. 675. 

'Cosnplalnt held snfflcient 
Colo.—^FWedrlchs v. Midland Savlngrs 
& Loan Co.. 31 F.2d 493. 94 Colo. 
563. 

49 C.J. P 979 note 99 [al. 

VS- Cal.—^Bell v. State Bank, 94 P. 

889, 153 CaL 234. 

49 C.J. P 979 note 1, 

79- S.C,—Haselden v. Hamer. 81 S. 

B3. 424, »7 S,C. 178. 

49 C.J. P 979 note 3. 


sa Ala.—Nelson v. Owen, 21 So. 75, 
113 Ala. 372. 

49 C.J. p 979 note 4. 

81. Ohlo.—^Whelan v. Kinsley, 26 
Ohio St 131. 

82. Pa.—^In re Louchbaum*s Bstate, 
7 Pa.Dist 100. 

49 C.J. p 979 note 7. 

83. Evidence held Imsnaterial and 
properly excluded.—^Matz v. Parmers 
& Citizens Bank of Sauk City, Wls., 
261 N.W. 766, 218 Wis. 613. 

84. Mass.—J enningrs v. Wyzanskl, 
74 N.E. 347, 188 Mass. 285. 

85. Ind.—^Bliser v, Ruddick, 8 

Blackf. 882. 

86. Me.—Cutta v. Tork Mfgr. Co., 18 
Me. 190. 

87. Evidence held sufflolent 

(1) To support flndingrs sufficient 
to support Judgment in fa,vor of 
pledgor^s assignee as plalntiffi in ac¬ 
tion to recover possession of collat- 

96 


eral.—Swanson ▼. Mohr. 14 P.2d 8, 
169 Wash. 461. 

(2) Other evidence held sufficient 
see 49 C.J. p 979 note 13 [a]. 

Weight and sufficiency of evidence 
in dvil actions generally see Bvi- 
dence §§ 1016-1050. 

88. Mo.—-Cantwell v. Johnson, 139 
S.W. 365, 236 Mo. 675. 

89. Tex.—Smlth v. Anderson,- 27 &. 
W. 776, 8 Tex.Civ.App, 188. 

90. U.S.—^Huhbard v. Tod, lowa, 19 
S.Ct 14. 171 U.S. 474, 43 L.Bd. 246. 

91. Mo.—Hagan v. Continental Nat 
Bank, 81 S.W. 171, 182 Mo. 319. 

Pa.—^Blood V. Brle Dlme Sav., etc., 
Co.. 30 A. 362, 164 Pa. 95. 

92. Ala.—^Hlcks v. Dowdy, 81 So. 
37, 202 Ala. 535. 

49 C.J. p 979 note 17. 

93. Ala.—^Hicks v. Dowdy, supra. 

49 C.J. p 980 note 18. 
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his bili to redeem, he must pay the costs of the 
proceeding,^^ the costs are chargeable to the 
pledgee where the debt has been paid before the 


bili is filed,®5 or where the pledgee, having sold 
the pledge, has refused to gi-ve any infonnation with 
respect to the sale.9® 


VII. ENTORCEMENT 


§ 52. Remedies of Pledgee 

a. In general 

b. Concurrent remedies and election 

c. By special agreement 

d. Pledge of commercial paper 

c. Pledge of two or more collaterals 

f. Appropriation of pledge to debt 

g. Against real owner of property 

h. Against adverse claimant 

a. IxL Gleneral 

In the absence of a atatutory or contractual provf- 
slon to the contrary, a pledgee may proceed against the 
pledgor on the original debt or llabillty, or he may pro¬ 
ceed on the pledge, or he may sell the pfedged property 
without JudiciaI process, or he may bring suit to fore- 
close the pledge. 

The pledgee, on default of the pledgor, in the 
discharge of the prinoipad obligation, may proceed 
to coUect the pledge,®7 or he may, in the absence 
of statutory or contractual provision or other law- 
ful agreement aliunde the agreement of pledge, 
proceed personally against the pledgor on the orig¬ 
inal debt or liability, or he may proceed on the 
pledge and may sell the pledged property without 
judicial process, on reasonabde notice to the debtor 
to redeem, or he may bring a suit to foreclose the 
pledge and obtain a judicial sale of the property,®® 
The default gives the pledgee only the right to 
realize on the pledge in som§ appropriate proceed- 
ing,®® and collateral security is to be resorted to 
only if the pledgor fails to perform the principal 
contract.1 A pledge is not a lien within the terms 


of a statute requiring that there be but one action 
for the enforcement of any right secured by 
mortgage or lien.® Where the legal title to property 
held as security is in the creditor, who intrusts the 
property to the debtor, the trust is enforceable at 
law, but if the legal title is in the debtor, who holds 
in trust for the creditor, the trust is enforceable 
in equity only.® A court of equity has been held 
to have an inherent right to deal with pledges.^* 

Ali proceedings in foreclosure of a void pledge 
are without effect, and give the pledgee no better 
title than before.® 

Where property is deposited ^th the pledgor for 
a special purpose, under an express reservation of 
right in the pledgee to retake it, the fact that he 
does retake it does not affect his remedies against 
the pledgor.® 

b. OoiicTUxent Remediesi and Electi^^ 

A pledgee having concurrent remedies may pursue 
them concurrently or separately. 

A pledgee holding collateral securities may bring 
concurrent suits on the principal obligation and 
on the collateral securities held by him,^ or he may 
pursue such remedies singly,® or he may sue to 
foreclose the pledge lien, or on the collateral itself, 
in' tihe same action on the original debt of the 
pledgor.® It has been held that the pledgee may 
proceed under a hypothecation statute or in equi- 
ty.i® The pledgee may not be compelled to make 
an election as to whether he will enforce the prin¬ 
cipal or collateral oMigation,ii although there can 


94. Md.—^Rayner v. Bryson, 29 Md. 
473. 

95. Md.—Bayner Bryson, supra. 

96. N.J.—Cake v. Shull, -Ch., 13 A. 

666 . 

97. N.J.—-Sulken v. TTnited Holding 
Co., 184 A. 405, 14 N.J.Mlsc. 276. 

9a KY.—Corpus onrls dted In 
First Trust & Deposlt Co. v. Pot- 
ter, 278 N.T.S. 847, 864, 165 Misc. 
106. 

Action: 

On debt or liability secured see In¬ 
fra S 65. 

To foreclose pledge see Infra 9 67. 
Default of pledgor see infra 5 63. 
Sale of pledged property see infra § 
66 . 

99. D.C.—Hawley v, HAwley, 114 F. 
2d 745, 72 App.D.C. 376. 

72 C.J.S.—7 


1. N.H.—^Barbin v. Moore, 169 A. 
409, 85 N.HC. 362, 83 A.L..R. 62. 

Va.—^Smith v. Coleman, 35 S.B].2d 107, 
184 Va. 269, 160 A.L..H. 1876. 

2. Nev.—Nevada-Bouglas Consol. 
Copper Co. v. Berryhlll, 76 P.2d 
992, 58 Nev. 261. 

3. N.J .—flchnelder v. BCamilton 
Trust Co. of Paterson, 147 A. 863, 
105 N.J.Bq. 377. 

Trust held enforceable in equity only 
N.J.—Schneider v. Hamllton Trust 
Co. of Paterson, supra. 

4. N.T.—Queen v. Fryer, 249 H.T. 

S. 651, 232 App.Div. 222. 

6. Mo.—Central Missouri Trust Co. 
V. Smith, 247 S.W. 241, 213 Mo. 
App. 106. 

6. Pa.—^Western Nat. Bank v. York 
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Silk Mfg. Co., 74 A. 244, 225 Pa. 
442. 

49 C.J. p 980 note 29. 

7- Miss.—^Rhymes v. Boggess, 111 
So. 844, 146 Miss. 707. 

49 C.X p 980 note 31. 

8. Mass.—Weiss v. Balaban, 53 N. 
m2d 83, 315 Mass. 390. 

Tex.—Spencer v. Cltizens' State 
Bank of Woodville, Clv.App., 28 
'S.W.2d 1104, error disxnlsaed. 

49 C.J. p 980 note 32. 

9- Tex.—^Denmark v. Avinger, Clv. 
App.. 267 S.W. 970. 

Joinder of causes of action in suit to 
foreclose see infra 9 67. 

10> S.O.—'Hodges V. Lake Sumnalt 
Co., 152 SM 658, 155 S.C. 486. 

11. Ohlo.—Cleveland Second Nat 
Bank v. Morrlson, 8 Ohio Dec., Re- 
print, 634. 
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be but one sati-sfaction of tbe prindpal debt or 
obligati'on.12 The fact that a pledgee is seeking 
foreclosure in equity of 'his real estate security does 
not prevent enforcement of his pledge of personal 
property in the statutory manner.^s On the other 
hand, where the pledgee, after the maturity of the 
Principal debt, wrongfully transfers the collateral 
to third persons, he will be held to have elected to 
take them in satisfaction of his debt, and he will 
not thereafter be allowed to sue on the Principal 
obligation for any alleged deficiency.^^ 

If third person stands as surety for the debt the 
pledgee may proceed against the surety personally, 
and at the same time seek to subject any collateral 
which ‘he may hold.^® 

c. By Special Agreemeat 

The method of enforcement of a pledge may be reg- 
ulated by the agreement of the parties as long as the 
agreement Is not frauduient, contrary to statute, or In 
violatlon of pubifc policy. 

The method of enforcement of the pledge may 
be regulated by the agreement of the parties,^® 
provided such agreement is not frauduient,!*^ in 
contravention of statute,!® or against public pol¬ 
icy,!® and ordinarily the rights of the pledgee will 
be protected.®® The parties may stipulate that 


the pledgee may buy the pledged property at ‘pri¬ 
vate sale at the market price on default by 'the 
pledgor®! or that he may sell at public or private 
sale with or without notice, and become the pur- 
chaser,22 or they may agree that the pledgee shall 
exhaust his remedies against the original debtor 
before resorting to the collateral.®® Where, how- 
ever, the method agreed on is not made exclusive, 
it does not preclude a resort to other methods of 
enforcement,®^ especially where another method 
would be to the best interest of both parties.®® 
Thus the pledgee of a mortgage has a right to fore- 
close it, even though the contract of pledge only au- 
thorizes the pledgee to sell the mortgage.®® 

d. Pledge of Gommercial Paper 

Where commerciai paper fs pledged, the pledgee on 
default may proceed by action or sale to collect the col¬ 
lateral, or he may proceed to foreclose the pledge, or 
he may proceed on the original obligation. 

In case of a pledge of commerciai paper, as the 
nature of the property pledged indicates,®^ the 
pledgee, on maturity of the secured debt or obli- 
gation and default in payment thereof, may pro¬ 
ceed, either by action or sale,®® to collect the col¬ 
lateral and apply the proceeds to such debt or ob¬ 
ligation;®® and this rule applies even though the 
pledgee holds other collateral®® and even though 


Okl,—Ricks V, jrohnson, 162 P. 476, 
62 Okl. 125. 

12- Axk.—^Plunkett v. State Nat. 
Bank, 117 S.W. 1079, 90 Ark, 86. 
Paot that pledgee had reconrse lio 
two fimds in no way impaired his 
right to proceed against either or 
both as long as he did not claim or 
secure more than was justly due.— 
Union Trust Co. of Pittsburgh v. 
Liong, 164 A. 346, 809 Pa. 470—^In re 
Fulton's Estate, 66 Pa.Super. 847. 

13. U.S.—Stedham v. Swift & Oo., C. 
C.A.Ga., 79 P.2d 648. 

14. N.T.—^Hawks v. EUnchcliff, 17 
Barb. 492. 

15. Tenn.—^ECarlan v. Sweeny, 1 Lea 
682. 

IG. Wash.—Sherman v. New York 
Mut. Life Ins. Co., 102 P. 419, 53 
Wash. 623. 

49 C.J. P 980 note 39. 

17. Kan.—^Hunter v. Hamilton, 34 
P. 732. 52 Ksil. 195, 

18. Kan.—Hunter v. Hamilton, su¬ 
pra. 

19. Kan.—Hunter v. Hamilton, su¬ 
pra. 

Public or private sala 
Provlsion in pledge agreement for 
sale of pledged property at any pub¬ 
lic or private sale in such manner 
and on such terms and conditlons as 
pledgee deemed proper without no¬ 
tice, demand, or advertisement of 


any kind was controlling and not 
against public policy.—Clapp v. As¬ 
sociated Depositors, Toledo, Ohio, D. 
C.Ohio, 33 P.Supp. 686. 

20. S.C.—Collins V. Colllns Estate, 
36 S.B. 684, 207 S.C. 462. 

IhterfereiLoe in eq.ult7 

Ordlnaxily right of payee of note 
to realize on collateral pledged to 
secure payment of note, in the man¬ 
ner provided in the note, will be pro- 
tected, but a court of equity has the 
Power to interfere with such rights 
in some clrcumstances and to grant 
Injunctlve relief.—Collins v. Collins 
Estate, supra. 

21. Wash.—Sherman v. New York 
Mut. Life Ins. Co., 102 P. 419,. 53 
Wash, 623. 

22. N.Y.—Cole v. Manufacturers 
Trust Oo., 299 N.Y.S. 418, 164 Mlsc. 
741. 

49 C.J, p 980 note 44. 

Contract held not contrary to publio 
policy 

N.Y.—Cole V. Manufacturers Trust 
Co., supra. 

23. Tex.—Spencer v. Citizens' State 
Bank of WoodvlUe, CivA.pp., 28 
S.W.2d 1104, error dlsmissed. 
Contraot anthorizing sale of col¬ 
lateral did not require collection of 
Principal note before prooeeding on 
collateral note.—Spencer v. Citizens* 
State Bank of Woodville, supra. . 
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24. U.S.—Warburton v. Trust Co. of 
America, Pa., 182 P. 769, 105 C.C. 
A. 201. 

49 C.J. p 981 note 45. 

25. U.S.—Warburton v. Trust Co. of 
America, supra. 

26. Pa.—^Huntington Valley Trust 
Co. V, Norristown-Penn Trust Co., 
196 A. 821, 329 Pa. 366— Corpus Ju¬ 
ris dted in Gordon v. Mohawk 
Bond & Mortgage Co., 176 A. 422, 
424, 317 Pa. 257. 

49 C.J. P 981 note 47. 

27. Or.— Corpus JUris quoted in 
Cole V. Vinson, 20 P.2d 436, 438, 
142 Or. 313. 

Tex.—Celada v. Mathlas, Civ.App., 
269 S.W. 469. 

28. Or.—Corpus Juris quoted in 
Cole V. Vinson, 20 P.2d 436, 438, 
142 Or. 313. 

49 C.J. p 981 note 49. 

29. N.J.—^Howell v. Bartlett, 3 A2d 
300, 124 N.J.Eq. 644, modided on 
other grounds 8 A.2d 690, 126 N. 
J.Bq. 316—Sulken v. United Hold¬ 
ing Co., 184 A. 406, 14 N.J.Misc. 
276—^Lodi Trust Co. v. Himadi, 176 
A. 691, 13 N.J.Misc. 169. 

Or.— Corpus Juris quoted in Cole v. 
Vinson, 20 P.2d 436, 438, 142 Or. 
313. 

49 C.J. p 981 note 60. 

30. Mlch.—Shattuck v. Beed, 190 
N.W. 649, 221 Mich. 165. 
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ie pledged collateral contains a provision for its 
sale on default in payment of the principal obliga- 
tion;3i and it has also been held to apply although 
the maker of the paper has, with knowledge of the 
3 ledgee’s right, paid the pledgor the amount due 
bim thereon.32 xhis remedy, however, is not ex- 
:lusive;3S the pledgee may also proceed to fore- 
:lose the pledge,34 or, as discussed infra § 55, he 
may proceed on the original obligation without re- 
storing the collateral. It has been held that, where 
I vendor’s lien notes are pledged as collateral, the 
pledgee may foreclose the lien and recover on the 
Principal debt in the same smt.36 

Bonds. The effect of a pledge of bonds to se¬ 
cure a note of the same obligor is to give the 
pledgee the power to issue the pledged bonds, there- 
by increasing the pledgor's debts by foreclosure of 

ihe pledge.36 

Return of wnsatisfactory paper. Where it is 
igreed that unsatisfactory paper deposited as col¬ 
lateral may be returned, such return may be made 
within a reasonable time,37 even though the pledg¬ 
or has, in the meantime, been placed in the hands 
of a receiver.38 

e. Pledge of Two or More OoUateirals 

A pledgee In possession of two or more collaterale 
aiay, as a general rule, proceed against all or elther of 
bhem at his election. 

As a general nile, where the pledgee is in pos¬ 
session of two or more collaterals for his debt, he 
tnay proceed against either or all of them at his 
electiones and cannot be compelled to subjcct or 
Bxhaust one before resorting to the other;^® and 


§ 52 

where, after he has resorted to one, there stili re- 
mains due a sum exceeding the value of the other 
security, he may proceed against it for its full 
amount ;4l but he is not obliged to resort to either 
but may collect through execution on lh.e debt it- 
self.42 Where a lien is created on property by 
its delivery as a pledge, and also by a contempo- 
rancous deed of trust, the lien of the pledgee as 
such may be enforced, even though the enforce- 
ment of the deed of trust is barred by the statute of 
limitations as to chattel mortgages.^S Where a 
person having possession of securities belonging 
to another pledges them without authority together 
with other securities, and the owner before a sale 
of the securities notifies the pledgee of his claim, 
the owner then stands as a mere surety for the 
claim secured and can compel the pledgee to ap¬ 
ply the proceeds of the other securities held in 
pledge before resorting to those belonging to him.^^ 
It has also been held that, where a creditor holds 
two collateral securities, the indorser on one only 
of whkh is an accommodation indorser to the 
knowledge of the creditor, the other security must 
first be resorted to.*® 

f. Appropriation of Pledge to Debt 

(1) In general 

(2) Effcct of agreement authorizing ap- 

propriation 

(1) In General 

Default on the original debt does not Work a for- 
felture of the pledged property so as to vest It in the 
pledgee» and he Is generally not entitied to take the 
property In satlsfactlon of the debt. 


$1. Cal.—^Farmers*, etc., Bank v. 

Copsey, 66 P. 324, 134 Cal. 287. 

19 C.J. p 981 note 62. 

32. Tex.—^Landa v. Mechler, Clv. 
App., 111 S.W. 752. 

19 C.J. P 981 note 53. 

33. Or.—Ck>Tpiis Juris gnoted in 
Cole V. Vlnson, 20 P.2d 436, 438, 
142 Or. 313. 

19 O.J. p 981 note 54. 

34. Or.—Corpus Juris auoted lu 
Cole V. Vlnson, 20 P.2d 436, 438, 
142 Or. 313. 

19 C.J. p 981 note 55. 

35. Tex.—^Martin v. Lee County 
State Bank, Clv. App., 265 S.W. 
1067. 

36. TT.S.—^In re Chlcago & N. W. Ry. 
Co., 15.0.111., 35 F.Supp. 230, af- 
flrmed, C.C.A., 126 F.2d 361, cer¬ 
tiorari denled Chicagro & N. W. R. 
Co. V. Mutual Sav. Bank Group 
Committee, 63 S-Ct. 987, 318 U.S. 
793, 87 L.Bd. 1168, rehearingr denled 
68 S.Ct. 1160, 819 U.S. 781, 87 L. 
Bd. 1726, certiorari denled Susznan 


V. Mutual Sav. Bank Group Com¬ 
mittee, 63 S.Ct. 987, 318 U.S. 793, 
87 L.Ed. 1158, rehearingr denled 63 
S.Ct. 1161, 319 U.S. 781, 87 L.Bd. 
1726, certiorari denled 63 S.Ct. 988, 
318 U.S. 793, 87 L.Bd. 1168, re- 
hearing denled 63 S.Ct. 1161, 319 
U.S. 781, 87 L.Bd. 1726, certiorari 
denled City Bank Farmers Trust 
Co. V. Life Ins. Group Committee, 
63 S.Ct. 988, 318 U.S. 793, 87 L.Bd. 
1168, certiorari denled Irvingr Trust 
Co. V. Mutual Sav. Bank Group 
Committee, 63 S.Ct. 989, 318 U.S. 
793, 87 L.Bd. 1168, rehearing de- 
nied 63 S.Ct. 1161, 319 U.S. 781, 87 
L.Bd. 1720, certiorari denled Pro- 
tective Committee for Holders of 
Common Stock v. Mutual Sav. 
Bank Group Committee, 63 S.Ct. 
989, 318 U.S. 793, 87 L.Bd. 1168, 
certiorari denled Protective Com¬ 
mittee for Holders of Preferred 
Stock V. Mutual Sav. Bank Group 
Committee, 63 S.Ct 990, 318 U.S. 
793, 87 L.Ed. 1168. 

37. Kan.—^Northrup Nat Bank v, 
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Tates Center Nat Bank, 169 P. 
403, 98 Han. 663. 

38. Kan.—^Northrup Nat, Bank v. 
Yates Center Nat. Bank, supra. 

49 C.J. p 981 note 59. 

39. N.T.—In re Vicinus' Bstate, 290 
N.T.S, 20, 169 Mlsc. 903. 

49 O.J. p 981 note 60. 

40. N.T.—^In re Vicinus' Bstate, su¬ 
pra, 

49 C.X p 981 note 61. 

41. Mo.—Cox V. Sloan, 67 S.W. 1062, 
168 Mo. 411. 

42. N.Y.—^In re Vicinus' Bstate, 290 
N.Y.S. 20, 169 Mlsc. 903. 

43. Colo.—^Rlchardson v. Longmont 
Supply Dltch Co., 76 P. 646, 19 
Colo.App. 483. 

44. N.Y.—Smith v. Savin, 36 N.B. 
338, 141 N.Y. 315—■Farwell y. Im- 
porters', etc.. Nat Bank, 90 N.Y. 
483. 

4B. Mass.—Goodwln v. Massachu- 
setts Loan & Trust Co., 25 N.Bw 
100, 162 Mass. 189. 
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The nonpayment of the original debt at the 
stipulated time does not, either by the civil law 
at common law, work a forfeiture of the pledged 
property so as to vest it in the pledgee;^® and as 
a general rule the pledgee is not entitled, on the 
pledgor’s default, to take the pledged property as 
his own in satisfaction of the debt;^*^ nor can the 
pledgee cut off the pledgor's interest in the col- 
lateral by a mere notice that, if the debt is not paid 
by a certain time, he will take the collateral as 
his own>8 So, where a surety who holds collat- 
eral to indemnify him against lisibility on the debt 
transfers such collateral to the payee for the pur- 
pose of discharging the debt, the transfer does not 
divest the pledgor of his interest in the collateral 
and he may stili redeem it, even after maturity of 
his debt.^® The pledgor, however, may be estopped 
by his conduct to object to the pledgee^s appropri- 
ation of the property to the debt ;50 and it has been 
held that, where the amount of the debt is much 
larger than the value of the collateral which, from 
its nature, could not increase in value, objection 
cannot be made to the pledgee’s appropriation of 
the collateral to the debt.^^ 

(2) Effect of Agreement Authorizing Ap¬ 
propriation 

A provislon In the eontract of pledge by which the 
abeolute property In the pledge Ia to vest In the pledgee 
ie vold, or at least voldable. 

A pledge cannot be taken as, or converted by 
the pledgee into, a payment of the debt without an 
express agreement clearly made between the pledg¬ 
or and the pledgee.®^ A provision in the eontract 
of pledge by which the absolute property in the 
pledge is to vest in the pledgee, on the default of the 
pledgor, is void,53 or at least voidable,®^ and the 


pledgor is stili entitled to redeem.5® This provision, 
however, does not vitiate the principal eontract ;'56 
and it has been held that the pledgee may appro- 
priate the property, under such a provision, but 
•he must make the fact of appropriation clear.57 
After the debt for which the pledge has been given 
has fallen due, the parties may lawfully agree that 
the pledgee may keep the property dn satisfaction of 

the debt® 3 

g. Against Real Owner of Property 

Where the owner of property permits It to be pledged 
to secure the obllgatlon of a third person, he Is not lia- 
ble for a personal Judgment, but the pledge may be fore- 
efosed. 

An owner of property who consents to its use as 
a pledge by a third person, to secure the latter's 
obligation to the pledgee, is not liable for a per¬ 
sonal judgment in favor of the pledgee ]>ut, as 
against him, the pledgee may only foreclose the 
pledge on the property.®® 

li. Against Adverse Claimant 

A pledgeo may proceed In.equity to have his rights 
determined and the pledge foreclosed as against an ad¬ 
verse claimant. 

Where the property has been wrongfully taken 
from the possession of the pledgee without his 
knowledge and consent, by an adverse claimant, if 
default is made in the pa3rment of the debt at ma¬ 
turity and the property stili remains dn the pos¬ 
session of the adverse claimant, the pledgee may 
maintain a bili in equity to determine the rights 
of the parties to the property, and to enforce the 
pledge by judicial sale;®l and the pendency of 
other creditors* bilis against the pledgor does not 
preclude the pledgee from maintaining an original 


46. La.—Alcolea v. Smlth, 90 So. 

769, 150 La. 482, 24 A.L.B. 815. 
‘49 C.J. p 982 note 67. 

47. I>.C.—Hawley v. Hawley, 114 F. 
2d 746, 72 App.D.C. 376. 

Mlnn.—^Flrst & American Nat. Bank 
of Luluth y. Whlteside, 292 N.W. 

770, 207 Minn. 537. 

N.T.—Joseph T. Hyerson & Son v. A. 
V. 0'Donnell, Inc,, 1 N.T.S.2d 608, 
253 App.Div. 1, reversed on other 
grounds 17 N.E.2d 788, 279 N.T. 
109, reargrument denied Joseph T. 
Ryerson & Sons v. Shapiro, 18 N. 
E.2d 870, 279 N.T. 789. 

49 CU. P 982 note 68. 

48. D.C—Hawley v. Hawley, 114 F. 
2d 745, 72 APP.D.C. 376. 

49 C.J. P 982 note 69. 

49. Colo.—Morgan v. Bod, 3 Colo. 
SSL 


6a Pa.—•Waterman v. Brown, 81 Pa. 
161. 

49 C.J. p 982 note 71. 

51. Cal.—^Dn Brutz v. VIsalla Bank, 
87 P. 467, 469, 4 Cal.App. 201. 

49 C.J. P 982 note 72. 

52. Md.—County Trust Co. of Mary- 
land V. Stevenson, 185 A. 435, 170 
Md. 550. 

63. Ga.—Evans v. Odum, 183 S.E. 
669, 52 Ga.App. 453. 

N.J.—^Moss Industries v. Irvlng Met- 
al Co.. 61 A.2d 159, 142 N.LEg. 
704. 

N.T.—First Trust & Deposit Co. v. 
Potter, 278 N.T.S. 847. 156 Misc. 
106. 

49 CJ. p 982 note 73. 

64. Md.—^Kemp v. Kemp, 16 A.2d 
888, 178 Md. 645. 

55. Ga.—^Evans v. Odum, 183 S.E. 

669, 52 Ga.App. 453. 

49 C.J. P 982 note 74. 
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56. Phillpplne.—^Pulg v. Sellner, 46 
Philippine 286—^Mahoney v. Tua- 
son, 39 Philippine 952. 

57. Nev.—^Beatty v. Sylvester, 8 
Nev. 228. 

49 C.J. p 982 note 77. 

58. D.C.—Hawley v. Hawley, 114 F. 
2d 746, 72 APP.D.C. 376. 

La.—Alcolea v. Smith, 90 So. 769, 160 
La. 482, 24 A.L.R. 815. 

69. Teae.—Hillman v. Toung, Civ. 
App., 171 S.W*. 1066. 

60. IlL—Naef v. Potter, 127 IllApp. 
106, amrmed 80 N.E. 1084, 226 Ul. 
628, 11 L.R.A,N.S., 1034. 

Tex.—^Killman v. Toung, Civ.App., 
171 S.W. 1066. 

61. Ala.—American Plg Iron Stor- 
age Warrant Co. v. German, 28 So. 
603, 126 Ala. 194. 86 Am-S.B. 2L 
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bili to determine and enforce his interest in the 
property.®^ 

§ 53. Default by Pledgor 

a. In general 

b. Time of maturity fixed 

a. tn Oaneral 

A pressnt llabllity fs presumed where no time Is fixed 
for maturity of the Principal obllgation, and the pledgor 
wlll be in default on failure to pay or perform within 
a reasonable time after notlce or after his having made 
performance Impossible. 

The pledgee has the right to exact striet per¬ 
formance of the contract.®3 Where no time is fixed 
for the maturity of the principal debt or obligation, 
the law will presume a present liability,®^ and the 
pledgor will be considered in default on his failure 
to pay or perform within a reasonable time after 
notice,®5 or after a reasonable time and after his 
having made performance impossible.®® 

b. Tixne of Maturity Fixed 

Where a definite time for maturity Is fixed, default 
occurs on failure to pay or perform by the time stated. 
If the Principal obllgation Is payable on demand, default 
occurs on failure to pay on demand. 

If a definite time for maturity is fixed, the pledg¬ 
or will be in default on failure to pay or perform 
by the time stated^®^ unless such time has been ex- 
tended by the pledgee, in which case the pledge can- 
not be sold until the expiration of the extension;®® 
and if the extension is indefinite as to time the 
pledgor is not in default until a reasonable time after 
demand and notice.®® Where the extension is con- 
ditional on the payment of interest, the pledgee may 


sell on default in the payment of interest and notice 
to the pledgor of that fact.*^® Where bonds arc 
pledged as security for the payment of a note which 
is in turn pledged as security to pay certain ac- 
ceptances, the time when the pledgee might sell the 
bonds is determined by the maturity of the note, 
and not of the acceptances.*^! 

If the Principal obllgation is payable on demand, 
the pledgor will be in default on his failure to pay 
on demand and where, on such demand, a part 
pa 3 rment only is made it constitutes a default 
and the fact that the pledgee agrees not to press 
the demand without notice does not constitute a 
waiver of his rights to sell the collateral after 
notice,'^^ 

§ 54. Proceeds and Surplus 

a. Application of proceeds to debt 

b. Distribution among claims secured 

c. Disbursements and charges 

d. Right to surplus 

e. Proceedings 

a. ApplicatLon of Proceeds to Debt 

The rights of the parties to the proceeds of a pledge 
depend on the terms of the contract. Qenerally the 
proceeds must be applled exclusively to the debt secured. 

Subject to the rules which govem the debts or 
liabilities secured by a pledge, the rights of the 
parties as to the application of the proceeds of a 
pledge, to particular debts or liabilities, must be 
determined by the terms of the pledge as they ex- 
isted at the time of the sale or collection,^® and the 
application will be made as of that date.*^® Before 


32, AUl—A merican Plgr Iron Stor- 
age Warrant Co. v. German, su¬ 
pra. 

33. Miss.—Hudson v. Belzoni Bquip- 
ment Co., 83 So.2d 798, 203 Hiss. 
212 . 

fT.T.—Toplitz V. Bauer, 65 KB. 1069', 
161 N.T. 326—First Trust & De- 
poalt Co. V. Potter, 278 N.T.S. 847, 
155 Misc. 106. 

54. Ala.—Stokes v. Dlmznlck, 48 So. 
66, 167 Ala. 237. 

36. Mo.—^Perry v. Cralg, 3 Mo. 616. 
NT.T.—Garlick v. James, 12 Johns. 
146, 7 Am.D. 294. 

56. S.C.—parte Flsher, 20 S.C. 
179. 

19 C.J. p 983 note 86. 

57. Cal.—^McAuIay v. Moody,' 60"P. 
778. 128 CaL 202. 

19 C.J. p 983 note 87. 
loceleratlon of maturity 
Where plalntliE made demand for 
;>ayment of delinquent interest in- 
jtallments on note, payees had right 


to exercise option of accelerating 
maturity of note as provided thore- 
in and, having done so, to sell col¬ 
lateral security pledged to secure 
payment of note.—^Paulk v. Futch, 
CiV.App., 209 S.W.2d 1008, amrrned 
214 •S.W.2d 614, 147 Tex. 263, 6 A. 
L.H.2d 963. 

Fostponlng maturity 
Where maturity dates of notes se¬ 
cured are fixed, collateral securltles 
do not suspend the remedy on se¬ 
cured Indebtedness unless such is 
the agreement of the parties ex- 
pressed in collateral instrument or 
clearly to be deduced from Its terms. 
—Turner v. Pugh, Civ.App., 195 S. 
W.2d 374, reversed on other grounds 
197 S.W.2d 822, 146 Tex. 292, 172 A. 
L.R. 707. 

68. 111.—Wadsworth v. Thompson, 8 

ni. 428. 

69. Ky.—^Louisvllle Banking Co, v. 
W. H. Thomas, etc., Co., 69 S.W. 
1078, 24 Ky.L.. 811, 68 S.W. 2, 24 
Ky.L.. 116. 


70. Ky.—^Louisville Banking Co. v. 
W. BC. Thomas, etc., Co., supra. 

71. Mo.—Chouteau v. Allen, 70 Mo. 
290. 

72. Pa.—Corpus JYirls dted in 
Helmpel v. First Nat. Bank & 
Trust Co. of Bethlebem, 12 A.2d 
28, 30, 337 Pa. 425. 

49 C.J. P 983 note 92. 

73. Mass.—^Hallowell v. Blackstone 
Nat. Bank, 28 N.B. 281, 164 Mass. 
359, 13 LJ&.A. 315. 

74. Mass.—^Hallowell v. Blackstone 
Nat Bank, supra. 

75. U.S.—^Burlingham v. Crouse, N. 
T., 181 F. 479, 104 aC.A, 227, af- 
firmed 33 S.Ct 664, 228 TT.S. 459, 
57 L.Bd. 920, 46 L.R.A.,N.<S., 148. 

49 C.jr. P 988 note 96. 

Application of amortlsation pay.« 
ments 

U.S.—^In re Prudence Co., C.C.A.N.T., 
88 F.2d 420. 

76. IU.—Stokes V. Frazier, 72 .iU. 

428. . .. 
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a pledgee may apply the proceeds of securities held 
as collateral he must give the pledgor notice to re- 
deem;'^'^ and wthere collections are made in install- 
ments, in the absence of a special agreement, a 
pledgee of securities to secure payment of a call 
or demand loan cannot apply to the payment of the 
loan money received on collections of collaterals 
as they fall due, but must hold the proceeds as a 
substitute for the collateral collected.78 

To what debts applied. As a general rule, on a 
saile or collection of the collateral security, the pro¬ 
ceeds must be applied to the <iebt or debts it was 
given to secure, and to no others,^® and the pledgee 
is entitled to retain only as much of the proceeds 
as is necessary to satisfy such debt or debts.80 In 
accordance with this rule the pledgee, in the ap- 
plication of the proceeds to his secured debt, takes 
precedence over the general creditors of the pledg- 
or,*l and where the pledgor, after delivery of the 
collateral, has made a general assignment for the 
benefit of creditors, the pledgee is stili entitled to 
apply the proceeds of the collateral to the debts it 
was given to secure, to the exclusion of other 
daims-®^ 

Joinf or several debts. Proceeds of collateral 
pledged for a joint debt may not be applied in pay¬ 
ment of an individual debt of one of the debtors;83 
but the mere fact that the proceeds of separate se¬ 
curities held for different debts are applied in each 
case to the wrong debt is immaterial where neither 
security brings enough to satisfy the smaller debt84 

As to third person. Where the pledge is given 
to secure the pledgee and also a third person, the 
pledgee, in disposing of the collateral and apply- 


ing the proceeds, is charged with a trust in favor 
of sudh third person.®^ 

Right of purchaser to retain purchase money for 
debt. Where the pledged property is sold, the pur¬ 
chaser is not entitled to retain a part of the pur¬ 
chase money in satisfaction of a debt due him by 
the plegor;86 and, where the pledgee acts in igno- 
rance of the facts, he is not estopped to recover the 
sum retained by the purchaser by reason of his hav- 
ing credited such sum to him^^ or by reason of his 
inability to place the parties in statu quo.®® 

b. Distribntion among Claims Secured 

If the pledge secures several obllgations, the pledgee 
may generally apply the proceeds according to his Judg- 
ment; but the contract may prescribe the manner of 
distribution. 

In accordance with the niles rdating to the ap- 
plication of payments in general, in the absence of 
express direction regarding such application or res- 
ervation of right of direction by the owner of the 
collateral, the pledgee may apply the collateral 
to any debt within the pledge that he may deem 
most precarious, or as his judgment may dictate,®^ 
or the debtor, on giving collateral security, may 
authorize the proceeds to be applied to the several 
debts or obligations, as the creditor may elect;®® 
and, if the creditor acts in good faith, other credi¬ 
tors may not interfere with his application.®^ On 
the other hand, the debtor may expressly' direct 
the application of the proceeds;®® and where the 
collateral is delivered as security on the aggregate 
amount of several obligations, the proceeds, if in- 
sufficient to pay all, must be applied, pro rata, on 
each of the obligations.®® Such direction, however, 
must be given in the original contract ;®4 and if 


Pa.—In re Wilhelm, 87 A. 819, 182 
Pa. 281. 

77. N.T.—v. Importers*, 
etc.. Nat. Bank, 90 N.T. 483. 

78- N.T.—^PajTwell v. Importers’, 
etc.. Nat. Bank, supra. 

79. U.S.—Pollak v. Kahn, D.C.L,a., 
17 P.Supp. 760. 

Mo.—Caneer v. Kent, 119 S.W.2d 214, 
342 Mo. 878. 

N.D.—Corpus Juris oited in Security 
Buildinsr & Loan Ass'n v. Bacon, 
244 N.W. 644, 646, 62 N.D. 668. 

49 CJ. P 984 note 1. 

Pidorities of application 

U.S.—^Pollak V. Kahn, D.C.La., 17 P. 
Supp. 760. 

80. Conn.—Saposnick v. Kenig, 184 
A. 584, 121 conn. 253. 

49 aJ. P 984 note 2. 

81- La.—Clay v. BUs Creditors, 9 
Mart 519. 

82. Pia.—Cohen y. State Banki H 
So. 44. 29 Fla. 665. 

49 C.J. p 984 note 4. 


83. Ely.—Corpus JUris oited in 

National Bank of Kentucky v. Gal- 
laeher. 49 S.W.2d 1006, 1008, 243 
Ky. 740. 

Wis.—^Milwaukee First Nat. Bank v. 
Pinck, 76 N.W. 608, 100 Wis. 446. 

84. U.S.—^Morris v. East Side R. 
Co., Or., 104 P. 409. 48 C.C.A. 606. 

85. S.C.—Butler v. Spencer, 107 S. 
B. 164, 116 S.C. 177. 

49 C.J. p 984 note 7. 

86. Tex.—^Whitesboro First Nat, 

Bank v. Andrews, Civ.App., 77 S. 

W. 956. 

87. Tex.—^Whitesboro First Nat 

Bank v. Andrews, supra. 

88. Tex.—Whitesboro First Nat 

Bank v. Andrews, supra. 

89. Tex.—G-uaranty Bond State 
Bank v. Duncan, Civ.App., 19 S. 
W.2d 400. 

W.Va.—^Koblegrard Co. v. Maxwell, 34 
S.E.2d 116, 127 W.Va. 630. 
Application of payments grenerally 
see Payment §§ 50-80. 
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90. U.S.—^Reconstruction Finance 

Corporation v. McCormick, C.C.A. 
111., 102 P.2d 306, certiorari de- 
nied McCormick v. Reconstruction 
Finance Corporation, 60 S.Ct 90, 
two cases, 308 U.S. 658, 84 L.Ed. 
469, Werner v. Reconstruction Pl- 
nance Corporation, 60 S.Ct. 90, 308 
U.S. 668, 84 L.Ed. 469, Bele v. Re¬ 
construction Finance Corporation, 
60 S.Ct. 90, 308 U.S. 658, 84 L.Ed. 
469, and Utility & Industrial Cor¬ 
poration V. Reconstruction Finance 
Corporation, 60 S.Ct. 90, 308 U.S. 
668, 84 L.Ed. 469. 

49 C.J. P 984 note 14. 

91. W.Va.—Donnally v. Hearndon, 
23 S.E. 646, 41 W.Va. 619. 

92. Ind.—^Beach v. State Bank, 2 
Ind. 488. 

93. Ind.—^Beach v. State Bank, su- 
pra. 

94. Tex.—Guaranty Bond State 
Bank v. Duncan, Civ.App., 19 S.W. 
2d 400. 

49 C.J. p 985 note 18, 



72 O.J.S. 

at the time of the delivery o£ the collateral the 
debtor faids to exercise his right to direct the ap- 
plication of its proceeds he cannot do so after- 
ward;®® and the creditor may, at his election, ap- 
ply the proceeds to the payment of any of the se- 
cured debts which are due at the time the money is 
received.®® 

In some jurisdiictions this right of the creditor to 
detennine the application is recognizedi whether 
the proceeds of the collateral are voluntarily paid 
to him or are collected by suitj^*^ but in other ju- 
risdictions it is confined to voluntary payments, 
and where collection is made through resort to le- 
gal proceedings the court wall appJy the proceeds 
to the different debts secured in accordance with 
equitable principies,®® and, if the funds are insuflS- 
cient to pay ali the secured debts, will usually di¬ 
rect application, pro rata, on them;®® and it has 
been held that a court of equity, after dcfault, may 
direct the property to be sold and the proceeds ap- 
plied, not only in payment of debts due, but also 
of debts not due.l 

Mmgled proceeds. Where pledgees mix the pro¬ 
ceeds of goods belonging to one person with the 
proceeds of that of another person on whidi a 
third person has a claim, so that it is impossible 
to identify any specific part of the money in their 
hands as having been derived from the sale of ei- 
ther portion of the goods, and the funds resulting 
from these irringled assets are insufficient to pay 
both claims in full, they may be required to abate 
in proportion to the amount of their respective 
claims.® 

c. DisbTiT9emeQa.ta and Gharges 

The pledgee Is entitied to allowance out of the pro- 


§ 54 

ceeds for ali proper charges and expenses of converting 
the security Into money, 

The pledgee is entitied to allowance out of the 
proceeds for all proper charges and expenses of 
converting the security into money,® including com- 
missions where the pledgee is also a broker or fac¬ 
tor^ or where they are stipulated for in the con- 
tract of pledge,® and also including reasonable at- 
torney*s fees expended for that purpose,® partic- 
ularly where there is an express stipulation for 
such fees,^ together with such amount as he may 
reasonably have been required to expend in keep- 
ing and caring for the property pledged.® It has 
been held that these charges and expenses are 
first to be deducted from the gross proceeds, and 
the balance only applied to the principd debt® The 
pledgee is not .entitied to aiilowance for unreason- 
able expenditures in preserving the pledge^® or 
its value;ll nor is he entitied to the interest on 
the security as a bonus in addition to the payment 
of his debt.i2 

ContribuHon. Where a holder of notes secured 
by collateral forecloses after a sale of one of the 
notes, the purchaser, on rccovering his pro rata 
share of the proceeds on forcclosurc, must contrib¬ 
ute his proportionate share of the expenses of the 
foreclosure proceedings.^® 

d. Bight to Surplus 

The surplus of collaterals sold or colfected belong to 
the pledgor or owner of the pledged property, and the 
pledgee, if he retains it, holds as trustee for the pledgor 
or person entitied thereto. 

The surplus proceeds of collaterals sold or col¬ 
lected after the satisfaction of debts for which they 
are security belong to the pledgor,!^ and, if retained 
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95- Mo.—^Field v. Brown, 229 S.W. 
446, 207 Mo.App. 66. 

49 C.J. p 986 note 19. 

96. Mo.—Cox V, Sloan, 67 S.W. 1062, 
168 Mo. 411. 

49 C.J. P 986 note 20. 

97. Wis.—^Milwaukee First Nat 
Bank v. FInck, 76 N.W. 608, 100 
Wis. 446. 

98. N.T.—Armstrongr v. McLean, 47 
N.E. 912, 163 N.T. 490. 

49 C.J. P 986 note 22. 

99. Idaho.—>-Jenklns v. Greene, 266 
P. 960, 44 Idaho 306, 62 A.L.II. 1386. 

49 C.J. P 986 note 23. 

1. Minn.—^Hagre v. Drake Marble, 
etc., Co., 176 N.W. 192, 144 Minn. 
113. 

a. Pa.—Smitli v. Moors, 64 A. 693, 
216 Pa. 421. 

8. Ariz.—Califomla Bank v. Doniel, 
288 P. 7, 86 Arlz. 649. , 


N.T.— X>. S. Stern & Co. v. Pizitz, 270 
N.T.S. 716, 240 App.DIv. 609— 

Spadaro v. Chenango County Nat. 
Bank & Trust Co. of Norwlch, 281 
N.T.S. 498, 166 Misc. 230. 

49 C.J. p 986 note 27. 

4. N.T.—Sheldon ▼. Raveret, 49 
Barb. 208. 

5. Mass.—Goodwin v, Massachu- 
setts L. & T. Co., 26 N.B3. 100, 162 
Mass. 189. 

6. Neb.—Cressman v. Wbitall, 21 N. 
W. 468, 16 Neb. 692. 

49 C.J. p 986 note 30. 

7. La.—^Union Nat. Bank v. Forsytb, 
23 So. 917, 60 La.Ann. 770. 

49 C.J. p 986 note 31. 

8. Conn.—Saposnlck v. Kenlg, 184 
A. 684, 121 Conn. 263. 

9. N.J.—Pidelity Union Trust Co. v. 
Guaranty Trust Co. of New Tork, 
87 A.2d 863, 136 N.J.Ea. 222, re-1 
versed In part on other grounds 


Fidolity Union Trust Co. v. John¬ 
son, 66 A.2d 813, 140 N.J.Eq. 548. 
N.T.—Shoidon v. Raveret, 49 Barb. 
203. 

10. Xowa.—State Nat Bank r. Coop- 
er, 101 N.W. 469. 

11. Mass.—Goodwin v. Massachu- 
setts liOan & Trust Co., 25 N.E. 
100, 162 Mass. 189. 

12. S.C.—Ruberg V. Brown, 61 S.E. 
96. 71 S.a 287. 

13. Idaho.—Jexiklns v. Greene, 266 
P. 960, 44 Idaho 806, 62 A.Ii.R. 
1386. 

14. Ark.—Schutt v. Arkansas Rlce 
Growers' Agr. Credit Corporation, 
39 S.W.2d 617, 183 Ark. 972. 

Cal.—Tracy v. Stock Assur. Bureau, 
23 P.2d 41, 132 Cal.App. 673. 

D.C.—^Pilcher v. Continental Trust 
Co., 69 P.2d.987^ 68 App.P.C. 111. , 
N.C.—Howell V. Bartlett, 8 A.2d 800. 
124 N.J.E<i, 644, xnodlhed on other 
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by the pledgee, are lield by him in trust for the 
pledgor or person entitled thereto,!® or his estate,^® 
to whom, or ta whose order,^'^ such surplus must 
be paid or accounted for on demand.i8 The pledgee 
cannot relieve himself of liahility for such surplus 
by a transfer of the collateral which does not in 
fact constitute a saleA^ If the pledgee, without 
the consent of the pledgor, buys the pledged col- 
lateral securities at hds own sale and afterward 
collects them, he may be required in equity to ac- 
count to the pledgor for the surplus after pay- 
ment of his debt^o Where expressly authorized 
to do so, the pledgee may apply the surplus to sat- 
isfy other obligations of the debtor.^i 
Where a pledged note is delivered by the pledgee 
to the maker in exchange for another note, which 
is taken in payment of the collateral note, it con- 
stitutes a payment of the pledgor^s debt, and his 


wght to the surplus will not be affected by a sub- 
sequent reexchange of such notes.^^ 

Owner who is not pledgor. When the pledgor 
is not the owner of the collateral but has pledged 
it for his own debt, with^^ or without^^ the con¬ 
sent of the owner, the surplus proceeds are held 
by the pledgee for the owner, who, unless he has 
waived his rights,25 is entitled to such surplus as 
against the pledgor^® or any other person claimmg 
under the pledgor.^*^ It has been held that, where 
the surplus is realized from collaterals, part of 
which belonged to the pledgor and part to a third 
person, the latter may claim the entire surplus and 
not merely the proportion realized on the proper- 
ty,28 but that, where the property of several own- 
ers is wrongfuUy pledged to sefveral pledgees, each 
owner is entitled only to the surplus which accrues 
from his property.^^ 


£rround« 8 A.2d 690, 126 K.J.Sa. 
315. 

Pa.—Huntlngrdon Valley Trust Co. v. 
NorriBtown-Penn Trust Co., 196 
A. 821. 329 Pa. 366—^Keltor v. 
American Bankers* Flnance Co., 
160 A 127, 306 Pa. 483, 82 ALuR. 
999, 

49 C.J. p 986 note 38. 

AoooimtliLg oxL caBli liaBis 
Where pledgree was answerable 
for amount he recelved In excess of 
amount of pledgror^s Indebtedness, 
because of pledgee's wronsfully con- 
ducted sale of pledgred mortsrasre, 
pledgree, who subseQuently foreclosed 
the mortgacre, purchased at foreclo- 
Bure sale^ and sold property pur¬ 
chased, was required to account on 
a cash basis, even thougrh pledsree 
accepted a mort^rase for grreater part 
of purchase prloe of the property.— 
Huntinsrdon Valley Trust Co. v. Nor- 
rlstown-Penn Tsnist Co., 196 A 821, 
329 Pa. 856. 

Asnonnt 

(1) A pledaor who had authorized 
the pledg^ee to sell collateral securl- 
ty is entitled to the dlfCerence be- 
tween the gross sales prlce less the 
selllnsr expenses, and the amount ap- 
pUed in satisfaction of the Indebted¬ 
ness, plus interest on such difterence 
from the time of sale.—^Dow v. 
Brookline Trust Co., 31 NJa].2d 13, 
308 Mass. 90. 

C2) Where asslgnments of ac- 
counts receivable had been grlven by 
defendant as securlty for money lent 
on payment by defendant of amount 
of judgment for money lent, he 
v^ould be entitled to a reassigrnment 
of all uncollected accoimts held by 
plaintilC, togrether wlth amounts re- 
oeived by plaintifiC subsequently to 
late parties asreed the auditor 
should determine amount of the in- 
iebtedness.—Weiss v. Balaban, 53 I 
Sr.R.2d 83, 316 Mass. 390. I 


(3) Seller holdlns mortgage notes 
due buyer from sale of his old car, 
as securlty for note given in pay¬ 
ment of new car, by selling old car 
canceled notes entltling buyer to 
credit for them, notwithstanding he 
consented to sale; but the buyer is 
entitled to credit limlted to face of 
notes, notwithstanding seller sold 
car for grreater amount.—^Bezanson v. 
Wtay-Dickinson, Inc., 140 So. 255, 19 
Lra.App. 788. 

Asslgnee of pledgee 

Indorser on note who paid mali:er’s 
Indebtedness to payee bank and ac- 
QUired collateral deposited wlth 
bank was accountable to maker*s as- 
signee for any excess recelved on 
sale of collateral above debt, Inter¬ 
est, and costs of sale.—^Pilcher v. 
Continental Trust Co., 69 F.2d 987, 
63 APP.D.C. 111. 

15. Conn.—Saposnlck Kenig, 184 

A 684, 121 Conn. 263. 

Ohio.—-Rubei v. Hunt, 179 N.H. 867, 
40 Ohio App. 661. 

Tex.—^Moore v. Krenek. Clv.App., 17 
S.W.2d 89, reversed on other 
grounds Moore v. Eirenex, Com. 
App., 39 S.W.2d 828. 

49 C.J. P 986 note 39. 

Pledgor held estopped to intexpose 
defense of extlnguishment of debt by 
reallzation on collateral.—Dickson v. 
Bank of Chandler, 215 P. 926, 26 Ariz. 
243. 

16. Mo.—^Hornsby v. Knorpp, 232 S. 
W. 776, 207 MoApp. 802. 

17. Miss.—Rnlght v. Yarborough, 16 
Miss. 179. 

49 C.J. p 986 note 41. 

18- lowa.—^Williams v. Herman, 249 
ISr.W. 216, 216 lowa 499. 

N.J.—^Moss Industries v. Irvlng Met- 
al Co., 61 A2d 169, 142 N.J.Eq. 
704. I 


N.T.—Cole ▼. Manufacturers TTust 
Co., 299 N.T.S. 418, 164 Misc. 741. 

49 C.J. P 986 note 42. 

Snflolenoy of aocountlng 
Retum of note to debtor, wlth no- 
tation thereon that note was paid, 
and that collateral had been sold for 
amount of note and interest, was 
sufficient accounting by pledgee, who 
owed debtor no duty to Inform him 
of subsequent sale of note as col¬ 
lateral by purchaser.—^Williams v. 
Herman, 249 N.W. 215, 216 lowa 499. 

19. Colo.—Cripple Oreek State Bank 
V. Russell, 219 P. 212, 74 Colo. 
111 . 

49 C.Jr. P 986 note 43. 

20. Mo.—Dibert v. D'Arcy, 164 S.W. 
1116, 248 Mo. 617. 

49 C.J. P 986 note 44. 

21. Pa.—^Maryland Casualty Co. v. 
National Bank of Germantown & 
Trust Co., 182 A 362, 320 Pa. 129. 

22. 111.—^Post V. Union Nat. Bank, 

• 42 N.m 976, 169 111. 421. 

23. N.T.—Gauntlett v. Patton, 89 N. 
T.S. 386, 96 App.Div. 627. 

49 C.J. p 986 note 46. 

24. N.T,—OOateh Y. New York 

Pourth Nat. Bank. 41 N.E. 403, 147 
N.T. 184. 

49 C-J. p 986 note 47. . 

25. N.T.—^Farwell v. linporters’, 
etc.. Nat. Bank, 90 N.T. 483. 

49 C.J. p 986 note 49. 

26. N.T.—Corpus Juris dted la 
In re Cooke*s Estate, 264 N.T.S. 
336, 344, 147 Misc. 528. 

Pa.—^In re PlelbeTs Bstate, 20 Pa. 

Dist & Co. 389. 

49 C.J. p 986 note 60. 

27. N.T.—^Matter of Bonner, 8 Daly 
76. 

28. N.T.—Smith v. Savin, 9 N.T.S. 
106. 

29. U.S.—In re Jamison, C.C.APa., 
209 P. 641, 126 C.C.A 363. 
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e. Froceedinss 

Surplus proceeds may be recovered by the pledgor 
E)p othop person entitied thereto in appropriate proceed- 
Ings brought for that purpose. 

The pledgor may recover the surplus proceeds 
of the collateral in an action brought for that pur¬ 
pose,30 although he is not the actual owner there- 
of;3i but such recovery cannot be had in a pro- 
ceeding in which it is not in issue.®^ On a sale of 
the pledge with his consent, he may sue the pur- 
chaser or his assignee to recover the balance due,33 
and if the pledgee refuses to pay over the surplus 
to the pledgor he may be held liable in an action 
for conversion;34 and where the pledgee asserts 
a right, and is threatening to apply the proceeds 
of a collateral to the payment of a debt not se- 
cured thereby, the pledgor may sue in equity for 
relief.33 Such surplus may not be recovered by 
the pledgor in an action in trover.36 Where the 
pledge is given to secure several obligations in a 
prescribed order, if sufficient money is collccted to 
satisfy ali the obligations, the pledgor is not re- 
quired to wait until a senior obligation is paid be- 
fore suing to have the proceeds applied to a junior 
obligation.37 The pledgor may be entitied to a 
complete accounting even though he is not entitied 
to a settlement at the time of the accounting.33 

By assignee of pledgor or owner. An assignee of 
the pledgor's intere st in the property pledged ac¬ 
quires the right to recover the surplus proceeds 
from the pledgee,39 and where the pledgee sells 
[he property with the assent of the assignee, in 
an action by the latter to recover the surplus pro¬ 
ceeds, the pledgee can claim agadnst such surplus 
mly such an amount as, if tendered by the as¬ 
signee at the time of the assignment, with interest 
and expenditures, would have canceled and dis- 
charged the pledgee’s claim and hence, where the 
dtle to the property passes to the assignee prior 


to the sale by the pledgee, the title to the surplus, at 
the time of the sale, is vested in the assignee, and 
consequently the pledgee can set off no claim which 
he at that time held against the assignor.^i The 
assignee of the exeeutor of an insured person may 
sue an insurance company for the surplus due on 
a Hfe insurance policy after the payment to the 
pledgee of the secured debt,42 and the company is 
not entitied to set off expense incurred by it in 
resisting unfounded claims of other persons to 
such surplus.42 

By real owner, The owner of property wrong- 
fully pledged by one having dt in possession, on the 
assignment of such pledgor for the benefit of cred- 
itors, may elect to ratify the pledge and look only 
to the pledgor's estate for satisfaction,44 or he may 
file a claim for damages for the wrongful conver- 
sion against the assignee of the plcdgor,^^ and he 
may also sue the pledgee for any surplus realized 
from the collateral after the payment of the debt 
it was pledged to secure,4 6 and may maintain an ac¬ 
tion in equity against the pledgee for an account¬ 
ing wiithout first exhausting his legal remedy 
against the pledgor.47 

§ 55. Action on Debt or Liability Secured 

a. In general 

b. Enforccment or surrender of securi- 

ty as condition precedent 

c. Accounting for pledge or proceeds 

d. Defenses 

c. Parties 

f. Plcading 

g. Evidence 

h. Trial 

i. Judgment 

a. In Q^neral 

Aa a general rule, and notwlthstanding he has tak- 


JO. Cal.—Tracy v. Stock Assur. Bu- 
reau, 23 P.2d 41, 132 Cal«A.pp. 673. 
19 C.J. p 987 note 65. 
aotloii for money had and reoelved 
2al.—^Tracy v. Stock Assur. Bureau, 
23 P.2d 41, 132 Cal.App. 673. 

11. N.T.—Gould V. Famaers* Loan & 
Trust Co., 23 Hun 322. 

19 O.J. p 987 note 66. 

12. N.T.—Powers v. Savln, 19 N.T. 
S. 840, 64 Hun 560, 22 N.Y.Civ. 
Proc. 263, 28 Abb.N.Cas. 463, af- 
firmed 36 N.H. 207, 139 N.T. 652. 

19 C.J. p 987 note 6^. 

13. N.H.—Kimball v. Jackman, 42 
N.H. 242. 

14. Neb.—Palmer v. Parmele, 164 N. 
W. 706, 8.48, 101 Neb. 691. 

19 Cjr. p 987 note 59. 


35. 111.—Smith v. Albany First Nat. 
Bank, 135 N.T.S. 985, 161 App.Div. 
317. 

49 O.J. p 987 note 60. 

36. 111.—Loomis V. Stave, 72 111. 
623. 

37. Colo.—^Mercantlle Nat. Bank v. 
Peabody, 72 P. 611, 18 Colo.App. 
465. 

49 C.J. p 987 note 62. 

38. La.—^Basso v. Hxport Warrant 
Co., 198 So. 654, 194 La. 803. 

39. N.T.—Van Blarcom v. Broad- 
way Bank, 37 N.T. 640, 6 Transcr. 
A. 182. 

40. N.T.—Van Blarcom v. Broad- 
way Bank, supra. 
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41. N.T.—Van Blarcom v. Broad- 
way Bank, supra. 

42. N.T.—^Barle v. New Tork Ldfe 
Ins. Co., 7 Daly 303, aflOrmed 7<1 
N.T. 618. 

43. N.T.—^Earle v. New Tork Iilfe 
Ins. Co., supra. 

44. N.T.—^Le Marehant v. Moore, 44 
N.H. 770, 160 N.T. 209. 

45. N.T.—^Rhlnelander v. Na^onsl 
City Bank, 65 N.T.S. 229, 86 Appu 
Div. 11. 

46. N.T.—^Rhlnelander t. National 
City Bank, supra. 

47. N.T.—^Farwell v. Importers*, 

etc.. Nat. Bank, 90 N.T. 458. , 
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m collateral seeurity, the pledgee may proceed against 
the pledgor personally on the debt or llablllty secured. 

On default of the pledgor in the payment or dis- 
charge of the prindpal obligation, the pledgee, 
notwithstanding he has taken collateral security and 
has a lien thereon for his debt, may, in the absence 
of a stipulation to the contrary, proceed against 
the pledgor personally on the debt or liability se- 
cured,^® and execution may be levied on the pledge 
and sale be made by the sheriff under a personal 
judgment, in such action.^^ This rule applies even 
though the collaterals were taken under an agree- 
ment not to sue on the debt for a limited time,^® 
or under a mistaken belief that no personal liabil¬ 
ity would be enforced,'^! and even though the col¬ 
lateral is illegal.ss if the pledgee proceeds first by 
sale of the pledged property, and the sale does not 
satisfy the debt, he may recover the balance due 


from the pledgor by an action at law.53 

Recovery of interest, Where a pledgor claims 
a conversion of collaterals by the pledgee, and does 
not tender the balance of the debt, the pledgee is 
entitled to recover interest on such balance to the 
time of the trial.^^ 

b. Enfoicement or Surxender of Security as 
Gondition Frecedent 

Aa a general rule tha pledgee may sue on the Prin¬ 
cipal debt or obligation without first returning or sur. 
renderlng the collateral pledged, or without first enforc- 
ing such collateral. 

As a general rule the pledgee may sue on the 
Principal debt or obligation without first retum- 
ing or surrendering the collateral pledged, ^ 5 or of- 
fering to surrender it,56 or without first enforcing 
such collateral,57 even though the debtor is insol- 


48. CaL—^Baird v. Olsheski, 2 P.2d 
493, 116 Cal.App. 109. 

Nev,—Nevada-Douglas Consol. Cop- 
per Co. V. Berryhill, 75 P.2d 992, 
58 Nev. 261. 

N.J.—Case v. Plainfleld Trust Co., 1 
A.2d 406, 121 K.J.Iiaw 239—CJorpns 
Jtula olted tn Lodi Trust Co. v. 
Himadi. 176 A- 691, 692, 13 N.J. 
Mlsc. 169. 

N.T.—-First Trust & Beposit Co. v. 
Fotter, 273 N.Y.S. 847, 156 Mlsc. 
106. 

Pa.—<JorpTia JtirlJi u^ioted in. First 
Nat. Bank of New Wilmingrton v. 
Getty, 179 A. 764, 767, 118 Pa.Su- 
per. 326—In re Geissler*s Bstate, 
Orph., 36 Berks Co. 145, 67 York 
Xjeg.Bec. 2. 

49 C.J. P 987 note 76. 

Hem and for paymeiLt 

Holder may sue maker of note 
without demauding payment.—^Re- 
source Holding Corporation v. Nltke, 
239 N.Y.S. 26, 136 Mlsc. 139. 

49- lowa.—Robinson v. Hurley, 11 
lowa 410, 79 Am.D. 497. 

49 C.J. P 988 note 77. 

50. Ind.—^Mendenhall v. Lenwell, 6 
Blackf. 126, 33 Am.D. 468. 

51. Mo.—^Equltable L, Assur. Soc. v. 
De liisle, 182 S.W. 1026, 194 Mo. 
App. 42. 

49 C.J. P 988 note 79. 

52. Conn.—^Pothier v. Reld Air 
Sprlng Co., 130 A. 383, 103 Conn. 
380. 

53. Mass.—Weiss v. Balaban, 53 N. 
m2d 83, 316 Mass. 390. 

49 C.J. P 988 note 82. 

Hiabllity for defidency 

(1) Ellmination from printed note 
form of provislon regulring makers 
to pay defidency after sale of col¬ 
lateral did not release makers from 
Uabillty for defidency, in view of 
agreement In note to pay entire 


amount and Interest and attorney*s 
fees, and promlse to deposit addl- 
tional security if demanded.—^Mc- 
Cune V. Harris, 60 P.2d 837, 9 Cal. 
App.2d 719. 

(2) Sale of cotton given as securi¬ 
ty for note, made on default without 
notlce to maker and as authorized 
in note without judidal action, did 
not defeat action on renewal note al- 
legedly given without knowledge of 
the sale of security.—^Farmerville 
Bank v. Tucker, La.App., 166 So. 491. 

(3) Where collateral agreeraent 
provlded that, out of the proceeds of 
any sale of collateral pledged to se¬ 
cure note, holder of note, after pay¬ 
ment of all costs and expenses for 
making sale, should first pay off and 
satisfy note in full, and residue, if 
any, should be paid to the holder, 
and, in case of any defidency, the 
making of the note agreed “prompt- 
ly*' to pay the note, maker of the 
note was Uable for the balance due 
after the sale of the collateral and 
suit for its recovery could be maln- 
tained.—Mercantlle-Commerce Bank 
& Trust Co. V. Kieselhorst Co., 164 
S.W.2d 342, 350 Mo. 30. 

54. Tex.—Oriental Bank v. West¬ 
ern Bank, etc., Co., Civ.App., 143 
S.W. 1176. 

55- U.S.—Overbury v. Platten, C.C. 
A.N.Y., 108 F.2d 165, 126 A.L.R. 
186, certiorari denied 61 S.Ct. 21, 
311 U.S. 664, 86 L.Bd. 426—Pederal 
Deposit Ins, Corporation v. Lynch, 
D.C.N.Y., 46 F.Supp. 466. 

Ind.—Newell v. Newell, 12 N.B.2d 
344, 213 Ind. 261. 

Mont.—Rock Island Plow Co. v. Cut 
Bank Implement Co., 63 P.2d 116, 
101 Mont. 117. 

N.Y.—Halght V. Brown, 288 N.Y.S. 
66, 169 Misc. 662—^First Trust & 
Deposit Co. V. Potter, 278 N.Y.S. 
847, 155 Misc. 106. 

49 C.J. P 988 note 86. 
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56. U.S.—^Federal Deposit Ins. Cor¬ 
poration V. Lynch, D.C.N.Y., 46 P. 
Supp. 466. 

Ind.—Newell v. Newell, 12 N.H.2d 
344, 213 Ind. 261. 

Mont.—^Rock island Plow Co. v. Cut 
Bank implement Co., 63 P.2d 116, 
101 Mont. 117. 

N.Y.—^Resource Holding Corporation 
V. Nitke, 239 N.Y.S. 26, 136 Misc. 
139. 

Wash.—Stusser v. Gottsteln, 36 P. 

2d 5, 178 Wash. 360. 

49 C.J. P 988 note 86. 

67. U.S.—Pederal Deposit Ins. Cor¬ 
poration V. Lynch, D.C.N.Y., 46 P. 
Supp. 466. 

Cal.—Joumigan v, Stenzel, 68 P.2d 
738, 14 Cal.App.2d 484—^Bromberg 
V. Brower, 44 P.2d 1063, 6 CaLApp. 
2d 699—^In re Bank of Oakley, 21 
P.2d 164, 131 Cal.App. 203. 

Md.—^Webster v. People^s Loan Sav- 
ings & Deposit Bank of Oambri^ge, 
162 A. 815, 160 Md. 67. 

N.J.—Shepard v. Hllton, 163 A. 806, 
11 NJ.Misc. 8. 

N.Y.—Jefferson County Nat Bank v. 
Dusckas, 2 N.Y.S.2d 336, 166 Mlsc. 
720—^Blress v. Central Trust Co. of 
Rochester, 276 N.Y.S. 14, 163 Mlsc. 
397, afflrmed 283 N.Y.S. 467, 246 
App.Dlv. 76. afiOrmed Eress v. Cen¬ 
tral Trusts Co., 6 N.E.2d 365, 272 
N.Y. 629—Salt Sprlngs Nat Bank 
of Syracuse v. Hltchcock, 259 N. 
Y.S. 24, 144 Mlsc. 547, reversed on 
other grounds 263 N.Y.S. 66, 238 
App.Div. 160. 

N.C.—^Pldelity Bank v. Hessee, 176 
S.B. 826, 207 N.C. 71. 

49 C.J. p 988 note 87. 

PossessloiL of pledged persoxial 
property does not suspend right of 
pledgee to proceed personally 
against payor without selling pledge, 
in absence of statute or stipulation 
to the contrary.—^Bromberg v. Brow¬ 
er, 44 P.2d 1063, 6 Cal.App.2d 699. 
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vent,58 unless he Ihas entered into a special agree- 
ment first to enforce the pledged collateral,59 as 
where the agreement on the pledgor’s part is merely 
to pay any deficiency,®® or unless such enforcement 
is required by statute,or unless the equities of 
the case are such as to require the pledgee to pro- 
ceed first against the collateral.®^ 

In accordance with the general rule, if action is 
commenced to enforce the security, the pledgee may 
discontinue it and proceed for judgment on the 
debt or obligation, if no right of the pledgor is 
forfeited.®9 Such suit may be brought by one to 
whom the debt has been assigned.®^ 

Statute requiring chattel mortgage to he enforced 
before action can be maintained for the debt does 
not apply to pledges, and hence does not preclude 
a pledgee from suing for the debt without first re- 
sorting to the pledge.®® 

Unsuccessful attempt to enforce. A pledgee may 
also sue for the amount of the principal debt or 
obligation although he has sought to procure a sale 
of the pledge by judicial process, but has failed 
because of the pledge not being salable.®® 

c. Accountng for Pledge or Proceeds 

As a general rule the pledgee In a suit on the prln- 
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clpal debt or obligation Is not bound to produce the eol- 
lateral at the triai or to account for It. 

As well as not being required to resort to the 
collateral pledged as a condition to suing on the 
debt, as a general rule the pledgee, in a suit on 
the Principal obligation, ds not bound to produce 
such collateral at the triai or to account for it,®*^ 
especially where the collateral was not given with 
the obligation in suit, but in connection with a pre- 
vious liabildty which constitutes the consideration. 
for the Principal obligation,or where it has never 
been in the pledgee^s possession or control,®® or 
where it has been disposed of in good faith and in 
a lawful manner in an eifort to realize ali that was 
possible out of it."^9 Utider some oircumstances, 
however, a pledgee of collateral may be required 
to produce it as a condition to enforcing the obliga¬ 
tion for which it is security.Thus the pledgee 
must produce the collateral or its proceeds or ac¬ 
count for its nonproduction where it is alleged or 
proved by defendant that the pledgee has realized 
on the collateral,72 or that he has lost or misap- 
propriated it,*^® or that the collateral was actually 
dcposited and that plaintiff is unable to produce 
it;*^^ and the pledgee cannot escape this duty by 
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58. N.Y.—^People v. Remington, 24 
N.E. 793, 121 N.T. 828. 8 KR.A. 
468, 26 Abb.N.Cas. 78. 

59. Ala.—Thompson v. Montgomery 
Fourth Nat. Bank, 108 So. 69, 214 
Ala. 462. 

19 C.jr. p 989 note 89. 

BCere authorlzation i]i8iLjBa.clent 
A note, not directing, but merely 
mthorlzing, payee to sell collateral, 
pledged as security, on maker's de- 
fault, dld not require realization on 
:ollateral 'as condition precedent to 
recovery on note.—^First Trust & De- 
posit Co. V. Potter, 278 N.T.S. 847, 
L66 Misc. 106. 

30. S.D.--Black Hilis Trust, etc., 
Bank v. Plunkett, 166 N.W. 627, 40 
S.D. 130. 

19 C.J. p 989 note 90. 

31. Minn.—Schalck y. Harmon, 6 
Minn. 265. 

19 C.J. p 989 note 91. 

32. Ind.—Alexander v. Alexander, 64 
Ind. 641. 

19 C.J. P 989 note 92. 

33. N.T.—Gilleran v. Owens, 171 N. 
Y.S. 696, 184 App.r)lv. 209—Giller¬ 
an V. Owens, 169 N.Y.S. 958, 182 
App.Div. 680. 

34. Cal.—Williams y. Parker, 167 P. 
660, 30 Cal.App.,71. 

35. Cal.—^Bank of America Nat. 
Trust & Savings Ass’n y. Schu- 


macher, 46 P.2d 239, 6 Cal.App.2d 

661. 

49 C.X P 989 note 96. 

Xn mah 

(1) A pledge is not a mortgage 
withln statute permlttlng only one 
action for recovery of debt or en¬ 
forcement of right secured by mort- 
gage.-^—Campbell v. Peter, 162 P.2d 
764, 108 Utah 666. 

(2) It is the duty of a holder of 
security pledged to secure note to 
exhaust the security before he can 
obtain a deflclency Judgment against 
the Indorser or maker, and the se¬ 
curity holder cannot reasonably ex¬ 
haust the security if at the foreclo- 
sure sale no one would buy it because 
he would not get a good title, be¬ 
cause owner has not been Joined.— 
Hoyt V. Upper Marion Ditch Co., 76 
P.2d 234, 94 Utah 134. 

(3) Secured creditor must first ex¬ 
haust his security and can then pro¬ 
ceed against debtor to collect balance 
due with no better rights than unse- 
cured creditor would have.— V. S. 
Fidelity & Guaranty Co. v. Malia, for 
Use and Benefit of Creditors of Pro- 
vo Commercial & Savings Bank, 49 
P.2d 964, 87 Utah 426. 

(4) Under the statute relatlng* to 
but one action on a debt secured by 
a mortgage on real or personal prop- 
erty, where a debt is secured by col¬ 
lateral in the absence of a showlng 
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that the security has become value- 
less, plaintiff cannot malntain an 
action for a personal Judgment, 
without first exhausting the remedy 
against the security.—National Bank 
of Commerce v. James Pingree Co., 
218 P. 652, 62 Utah 269. 

66. Cal.—Traders Bank v. Wilcox, 
183 P. 256, 42 CaLApp. 24. 

49 C.J. p 989 note 97. 

67. Okl.—^Parmers' Nat. Bank y. 
Cravens, 219 P. 138, 93 Okl. 68. 

49 C.J. p 989 note 99. 

6a D.C.—Ambler v. Ames, 1 App. 
D.C. 191. 

69, Okl.—^Boyd V. Tecumseh State 
Bank, 163 P. 666, 49 Okl. 604. 

49 C.J. p 989 note 2. 

70, U.S.—^Warburton v. Trust Co. 
of America, Pa., 182 F. 769, 105 C. 
C.A. 201. 

71. U.S.—Warburton v. Trust Co. of 
America, supra. 

72. U.S.—OoTpnfl jurls quoted In 
Varden v. First Christi an Church 
of Pinevllle, B.C.Ky., 13 F.Supp. 
159, 160. 

49 C.J. p 989 note 5. 

73, Okl.—^Farmers’ Nat Bank Y. 
Cravens, 219 P. 138, 93 Okl. 68. 

49 C.J. P 989 note 6. 

74. Ga.—^Miller v. Piedmont Fertll- 
izer Co., 94 'S.B. 266, 21 GalApp. 
180. 

49 C.J. P 990 note 7. 
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showing tiat the collateral has become worthlessJ® 
It has also been held that, where the collateral is 
negotiable by the pledgee, he should produce it at 
the trial*^® unless he insists on proceeding after 
being charged with its face value.77 It has been 
held, however, that, where the note in suit does not 
refer to collateral, although defendant had given 
plaintiff other notes as collateral, plaintifT is not 
bound as a condition to recovery to produce or re- 
store the collateral on a plea alleging conversion 
of the collateral-7* 

Amount for whick pledgee accountahle. Where 
it becomes the duty of the pledgee, in an action for 
the Principal debt or obligation, to account for 
the pledgc if, acting strictly within his rights un¬ 
der the pledge, he has realized on the collateral on 
default of the pledgor, he must account for the 
amount actually received by him therefor,^^ and 
not for a higher price at which sdmilar property 
is afterward sold between the date of delivery and 
commencement of the action.®® Where he is guilty 
of conversion of the pledge, or of negligence in 
collecting or selling it, he must account not merely 
for the amount received for it, but for its f»ull 
value;®^ but this does not affect his right to re- 
cover on the obligation of the pledgor to the ex- 
tent that it cxceeds such value.®^ 

d. 'Defenses 

(1) In general 

(2) Set-off and counterclaim 

(3) Nonoerformance of conditions pre- 

cedent 

(1) In General 

In actions oA the Principal debt or obligation, vari» 


oua defenses may be Interposed; but generally It Is no 
defense that the creditor has taken or holds collateral 
security. 

In the absence of an agreement to the contrary, 
the mere fact that the creditor has taken or holds 
collateral security is no defense to an action on 
the Principal debt unless he has realized thereon;®® 
nor does the taking of security of a higher nature 
operate as a merger of the original debt so as to 
bar a suit on the latter.®^ In the absence of any 
agreement it is no defense that the creditor has 
failed to sell collateral security although requested 
to do so,®5 but it is a good defense to such a suit 
that the creditor agreed to realize first on the col¬ 
lateral,®® or that, aside from the collateral, the 
pledgor’s persona! estate is not sufficient to pay 
the debt, without resort to the realty.®*^ In an action 
on a note, a person signing the note as a maker 
cannot dmpeach the unambiguous terms of a col¬ 
lateral agreement which he executed.®® 

Return of property, Where the right to retum 
of the pledged property is asserted by the pledgor 
in a suit on the secured debt by the pledgee, the 
pledgor must show a tender of, the indebtedness.®® 

(2) Set-Off and Counterclaim 

Generally the pledgor may set off agalnst the amount 
of the debt any profits or proceeds realized by the pledgee 
from the collateral, or any damages or loss reaultlng 
from the negligence or wrongfui act of the pledgee with 
respect to the collateral. 

As a general rule the pledgor defendant is cn- 
titied to set off against the amount of the debt any 
profits or proceeds realized by the pledgee plaintiff 
from the collateral,®® and any damage or loss re- 
sulting from the negligence,or any damage or 


75. Pa.—Stuart v. Bigrler, 98 Pa. 
80. 

49 C.J. p 990 note 8. 

76- N.T.—Jenkins v. Conklln. 180 
N.T.S. 778, 146 App.Div. 801. 

77- K.T.—Jenkins v. Conklin, supra. 

78- Ga.—^Mlller v. Piedmont Fertil- 
izer Co., 94 S.B. 266, 21 GkuApp. 
180. 

78- U.S.—Warburton v. Trust Co. of 
America, Pa., 182 P. 769. 106 C.C. 
A. 201. 

49 C.J. p 990 note 14. 

Credit for entire proceeds 
PlaintliX, havlns admitted recelv- 
insr security for note sued on and 
sale tbereof, must give proper cred¬ 
it for entire proceeds.—Security Sav. 
Bank v. Carlson, 231 N.W. 648, 210 
lowa .1117. 

BO- Mo.—^Berlin v. Bddy, 33 Mo. 426. 


[81- U.S.—American Exch. Bank v. 

I Goetz, aCAL,Wis., 283 P. 900. 

49 CJ. p 990 note 18. 

82. U.S.—Warburton v. Trust Co. of 
America, Pa.. 182 P. 769, 106 C.CAl. 
201 . 

83. Kan.—^Pidellty State Bank v. 
Evans, 282 P. 691, 129 Kan. 199. 

49 C.J. P 990 note 21. 

84. N.T.—Davis v. Anable, 2 Hili 
339. 

49 C.J. p 990 note 23. 

85- Ga.—Plrst Nat. Bank v. Hatta- 
way, 168 S.B. 666, 172 Ga. 781, 77 
A.L.R. 876. 

86. Ind.—MlUs v. Gould, 14 Ind. 
278. 

Moi—Corpus Juris guoted Ul Slyman 
V. Simon, 48 S.W.2d 140, 143, 226 
Mo.App. 1000. 

87- Ind.—Alexander v, Alexander, 
64 IntL 641. I 
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88. Tex.—^Pirst Nat. Bank v. Bell, 
Clv.App.. 88 S.W.2d 119, error dis- 
missed. 

89. Ind.—^Thornburgr v. liawrence, 
123 N.E. 430, 73 Ind.App. 692. 

90. U.S.—Corpus juris auoted in 
. Varden v. First Cbristian Churcb 

of Pinevllle, D.C.Ky., 13 P.Suppv 
169, 161. 

La.—COrpus Jnxls dted Iu W. F. 
Taylor Co. v. Whitbeck, App., 169 
So. 187. 189. 

Wasb.—Corpus Juris dted lu ECUr- 
£lns V. Danlel, 106 P.2d 24, 5 Wasb. 
2d 134. 

49 C.J. p 990 note 28. 

91. Mont.—^Rock Island Plow Co. v. 
Cut Bank Implement Co., 63 P.2d 
116, 101 Mont. 117. 

Tex.—^Hughes v. Martin, CivApp., 
160 S.W.2d 413, error refused. 

49 C.J. p 990 note 29. 

Ikack of dllisrenoe 

In action on notes jlven by con- 
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loss resulting from the wrongful sale, or from 
ofher wrongful conversion or act^s of tihe pledgee 
with respect to the collateral; and in some juris- 
dictions this nale applies ajlthough the damages for 
the wrongful act or conversion are unliquidated 
or uncertain.*^^ The pledgor is not entitled to credit 
for notes pledged unless he shows that the pledgee 
was under the duty of collecting and applying them 
before suing on the principal debt;®5 and the giv- 
ing of a new note by the pledgor without claiming 
credit for the conversion of collateral will consti¬ 
tute a waiver of his right to urge their loss or con- 
version as a defense.^® A statutory provision for 
set-off in actions on a bond secured by a mort- 
gage as collateral has been held not applicable in 
an action on a promissory note secured by a pledge 
of personal property.®*^ 

Depreciation in value. In the absence of negli- 
gence or other wrongful act of the pledgee, depre- 
oiation in the value of the coHateral will not be al- 
lowed as a set-off.®® 

Amoum of set-off. In accordance with the rule 
that the pledgee, in case of a conversion or negli- 
gent loss, must account for the actual value of the 
pledged property, the pledgor, in an action against 
him on the principal debt, may set off against the 
amount of the debt the actual value of the prop¬ 
erty,®® with interest, in the discretion of the court 


or jury,l and not the highest value between the 
dates of the conversion and the trial.® In case of 
a sale, the pledgor may recoup the difference be¬ 
tween the amount for which the pledged property 
was sold and the actual value on the date of sale.® 

(3) Nonperformance of Conditions Preced- 
ent 

Compliance with conditions procedent Is essentlal 
to Interposition of defenses or set-offs. 

Tender or payment of the amount due on the 
principal debt is not a condition precedent to the 
pledgor*s right to set off the value of collateral con- 
verted by the pledgee^ or lost through his negli- 
gence.® However, it has been held that in a suit 
on certain notes defendant cannot avail himself 
of the defense that some of the notes sued on were 
delivered as security for the others without first 
paying the amount of his real indebtedness.® 

e. Parties 

Oniy proper and necessary parties shouid be Jolned 
In an action by the pledgee on the principal debt or 
obligatlon. 

In an action by the pledgee on the principal debt 
or obligation, it is improper to join as defendants 
the maker of a note held as security and the pledg¬ 
or,and, in an action against the assignee of a 
mortgage on a debt to secure which the assignee 


signees for shlpment of fertUizer 
vrhere conslgnees delivered to con¬ 
signor a number of farmer*s notes 
vrhlch had theretofore been delivered 
to conslgnees for collectlon under a 
trust receipt, conslgnees were enti¬ 
tled not only to credit or set-ofC for 
sums collected on notes llsted in re¬ 
ceipt glven at tbe time, but for any 
sums which could and shouid have 
been collected by reasonable dili- 
arence under the egultable rules de- 
anlng the duty of the holder of col¬ 
lateral notes.—Hyatt v. Internation¬ 
al Agr. Corporation» 188 So. 670» 236 
Ala. 627. 

>2. Ala.—^Thompson v. Montgomery 
Fourth Nat Bank, 108 6o. 69, 214 
Ala. 452. 

19 C.J. p 991 note 80. 

BTho may oonnterolalm 
In an action on a note, If there 
aras a wrongful sale of collateral se- 
suring defendanfs note, the damage 
iccrulng would be as for a conver¬ 
sion, and would have exlsted in fa- 
^or of the maker pledgor alone, and 
lot in favor of the indorser guar- 
inteelng payment of the note.—Wil¬ 
liams V. Parker, 167 P. 660, 80 Cal. 
APP. 71. 

>3, Wash.—OorpTUi Juris olted In 
Hlgglns V. Danlel,. 106 P.2d 24, 26, 
6 Wash.2d 134. 

19 aJ. p 991 note 81. 


BeftLsal to return adTter tender 
Where pledgor has tendered 
amount due on note, secured by 
pledged collateral, with oosts, on 
condition that pledgee retum 
pledged property, after commence- 
ment of aotion on note, pledgee, re- 
fusing to aocept such tender, could 
be charged with value of property as 
credit on note.—^Pirst Trust & De- 
posit Co. V. Potter, 278 N.T.S. 847, 
166 Mlsc. 106. 

34. N.Y.—Stearns v. Marsh, 4 Den. 

227, 47 Am.D. 248. 

49 C.J. p 991 note 32. 

95. Ind.—^Dugan v. Sprague, 2 Ind. 
600. 

Neb.—Larmer v. Bain, 15 N.W. 823, 
14 Neb. 178. 

96. Pa.—Girard Bank v. Rlchards, 
4 Phlla. 260. 

97. N.Y.—First Trust & Deposlt Co. 
V. Potter, 278 N.Y.S. 847, 166 Misc. 
106. 

9a N.Y.—^First Trust & Deposlt Co. 

V. Potter, supra. 

49 C.J. p 991 note 86. 

99. Tex.—^Leleux v. Seraflno, Clv. 

App., 88 S.W.2d 1100. 

49 C.J. P 991 note 38. 

Where pledgee refnsed to oomply 
with pledgor^s request to sell prop- 
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erty securlng note and elected to 
hold property as security against 
posslble obligatlon on another note 
executed by pledgor and slgned by 
pledgee as surety, pledgee, brlnging 
action on former note, was gullty of 
conversion and was liable to pledgor 
for value of property as of date of 
conyersiozL—Leleux v. SeraUno, su¬ 
pra. 

1. Ga.—^Bennett v. Tucker, 123 S.B. 
165, 82 aa.App. 288. 

3. Ga.—Hulsey v. Forrester, 137 fl. 
B. 904, 86 Ga.App. 729—Bennett v. 
Tucker, 123 S.B. 165, 32 Ga.App. 
288. 

3. Ga.—^Hulsey v. Forrester, 137 S. 
B. 904, 36 Ga.App. 729. 

49 C.jr. p 991 note 41. 

4. lowa.—^Leonard v. Sehman, 220 
N.W. 77, 206 lowa 277. 

49 C.jr. P 991 note 48. 

5. lowa.—^Fort Dodge First Nat. 
Bank v. 0*Connell, 61 N.W. 162, 84 
lowa 877, 85 Am.S.R. 313. 

6. Mass.—^tiiverpool BoyaJ Bank v. 
Grand Junction R., etc., Co., 100 
Mass. 444, 97 AxxlD. 116. 

7. JjiSL —Forstall V. Farmers’ Union 

Commerclal Assoc., 3,6 So. 651, 47 
La.Ann. 105, , ' 
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liad deposited the mortgage as security, the mort- 
^gee is not a necessary party.* 

f. Fleadjng 

The rules of pleading In civII actions are appllcable 
In actions by a pledgee on the Principal debt or obiiga- 
tion, 

The general rules of pleading apply in an ac- 
tion by the pledgee on the principal debt or obliga- 
tion, as to the declaration or petition,^ or answer 
or plea,lo such as the rule that, where the answer 
fails to set up a defense, a verdict or judgment for 
plaintitf may be rendered on the pleadings.^^ 

Misfeasance by pledgee, A general allegation 
that the pledgee has failed properly to keep or en- 
force the pledge is insufficient; specific acts of mis¬ 
feasance must be averred.i2 

Issues, proofj and variance. The general rules 
of pleading also apply as to issues, proof, and vari- 
ance.is The pledgor will usually be allowed to 
prove a conversion of the coUateral by the pledgee, 
or his negligence in realizing on it and applying the 
proceeds to the payment of the debt, under a plea 
of non assumpsit^^ or of pa3unenL^5 The defense 
of damages from the loss of coUateral security 
is the set-off of one cause of action against an- 
other, and must be specially pleaded;!® and the 


pledgee will not be obliged to account for nonne- 
gotiable securities held in pledge unless the an¬ 
swer of defendant alleges that they have been lost 
or converted.^*^ The defense that the debt is not 
yet due must be directly alleged,i8 as must also 
the defense of pa 3 mient of the debt out of the pro¬ 
ceeds of property pledged,!® or of an agreement 
whereby the pledgee has waived his right to sell 
the pledge on default.20 

g. Evidence 

The general rules of evldence are applicable In an 
action by a pledgee on the principal debt or obligation. 

The general rules of evidence apply in an action 
by a pledgee on the principal debt or obligation, 
in respect of the burden of proof and presump- 
tions.2i On an issue raised by defendant as to the 
conversion or loss of collaterals by the pledgee, the 
burden of proof is on the pledgee to account for 
them;22 but, having done so, the burden is on de¬ 
fendant to prove a conversion.^S The burden is on 
the pledgor to show absence of good faith on the 
part of the pledgee in making a sale of the pledge, 
or to establish his contention that the pledge was 
worth more than it sold for,^^ or to establish the 
value of the pledge.which the pledgee refused to 
sell, in order to recover a judgment canceling his 
note.26 Likewise the burden is on defendant to 


& N.C.—Styers v. Alspaugli, 24 S.E. 
422. 118 N.a 631. 

9. Tex.—Hlcks v. Emerson-Brant- 
ingham Impl. Co.» CivA.pp., 229 S. 
W. 348. 

49 aj. p 992 note 52. 

10. Ga.—^Turner v. Commercial Sav. 
Baok. 87 S.E. 918, 17 GaApp. 631. 

49 G.J. P 992 note 53. 

Affdavit of defense held insufficient 
Pa.—Gordon v. Mitchell, 182 A. 386, 
320 Pa. 277—Gordon v. Mohawk 
Bond & Mortgage Co., 176 A. 422. 
817 Pa. 257—Union Trust Co. of 
Pittsburgh v. Long. 164 A. 346, 309 
Pa. 470. 

49 CJ. P 992 note 53 [c]. 

Connterolalm 

Pledgor, setting up counterclaim 
or set-ofC for damage sufCered by 
pledgee*s neglect -with respect to col- 
lateral, must plead facts constltut- 
ing negligence and rendering collat- 
eral worthless, and also his damage. 
—Rock Island Plow Co. v. Cut Bank 
Implement Co., 53 P.2d 116, 101 
Mont. 117. 

11- Mont.—Grant v. Hewltt, 208 P. 
887, 63 Mont. 422. 

49 C.J. P 992 note 54. 

12- Wash.—^Anderson v. Carothers, 
52 P. 229, 18 Wash. 520. 


13. Utah.—^Hoyt v. Upper Marion 
Ditch Co.. 76 P.2d 234, 94 Utah 134. 

49 C.J. p 992 note 57. 

14. Mo.—Corpus Jtizis <iuoted in 
Slyman v. Slmon, 48 S.W.2d 140, 
143, 226 MOA.PP. 1000. 

49 C.J. P 992 note 58. 

15. Mo.—Corpus JUris «inoted in 
Slyman v. Simon, 48 S.W.2d 140, 
143, 226 MoA-pp. 1000. 

49 C.J. p 992 note 59. 

16. Tex.—Carver v. Merrett, Civ. 
APP.. 155 S.W. 633. 

17- Tex.—^Marberry v. Paxmers*, 
etc., Nat. Bank, 26 S.W. 215, 6 Tex. 
Clv.App. 607. 

49 C.J. P 992 note 61. 

18- Tex.—^Eing v. Texas Banking, 
etc., Co., 58 Tex. 669. 

49 C.J. P 992 note 62. 

19. Ark.—^Barnes v. Bradley, 19 S. 
W. 319, 56 Ark. 106. 

20. Tex.—^King v. Texas Banking, 
etc.. Co., 68 Tex. 669. 

21. Wyo.—^Parm Inv. Co. v. Wyom- 
ing College, etc., 68 P. 661, 10 
Wyo. 240. 

49 C.J. p 992 note 67. 

22. U.S.—Corpus Jtiris gnoted in 
Varden v. First Christian Church 
of Pineville, Ky., D.C.Ky., 13 F. 
Supp. 159, 160. 

N.C.—Corpus Juris oited in Meri- 
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den Nat. Bank v. Tumer, 2 S.R2d 
848, 849, 215 N.C. 665. 

49 C.J. p 992 note 68. 

23. Mo.—Cartervllle First Nat. Bank 
V. Hahn, 198 S.W. 489. 197 Mo.APp. 
593. 

Okl.—Wood V. Harris, 203 P.2d 710, 
201 Okl. 201. 

24. Arlz.—^Atlantic Nat. Bank v. 
Korrick, 242 P. 1009, 29 Ariz. 468, 
43 A.LI.R. 1184. 

25- Arlz.—Atlantic Nat. Bank v. 
iKorrick, supra. 

Proof of damage In reooupment 

(1) In suit on note, accommoda- 
tlon Indorsers had burden of prov- 
Ing damages in recoupment for 
payee^s failure to sell coUateral de¬ 
posited hy indorsers.—Bank of U. S- 
y. Thomson & Kelly Co., 195 N.B. 
115, 290 Mass. 224. 

(2) In payee*s suit on note, in¬ 
dorsers were not entitled to recoup¬ 
ment for damages for payee's fail¬ 
ure to sell coUateral deposited by In¬ 
dorsers, where there was no evi¬ 
dence showing lesser market value 
for coUateral at later date than on 
date when payee was allegedly ob¬ 
liged to sell coUateral.—^Bank of U. 
S. V. Thomson & Kelly Co., supra. 

26. Tex.—^Leleux v. Seraflno, Clv. 
App.. 88 B.W.2d 1100. 
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prove alleged usury^^ or pa 3 mient .28 Where the 
pledgee has failed to restore the pledge, the btirden 
is on him to show that it has been lost or de- 
stroyed^® and that he unsuccessfully used all neces- 
sary care and diligence to preserve it.30 On the 
issue of the loss of the pledged property by theft, 
the burden is on the pledgee to show that the loss 
Qccurred without fault on his part.81 The pledgor 
seeking to counterclaim for damage suffered because 
Df the pledgee’s neglect with respect to the collateral 
has the burden of proving negligence32 and dam- 
ageSS 

AdmissibiUiy, The general rules which govem 
the competency, relevancy, and materiality of the 
evidence in civil actions are applicable in an action 
by a pledgee on the principal debt or obligation.84 
Evidence of the willingness of the maker to secure 
a note pledged as collateral is not admissible in the 
absence of a showing of negligence or wrongful 
conduct on the part of the pledgee.®^ Any evidence 
□f a settlement or other conduct of defendant in- 
consistent with his assertion of a set-off or counter¬ 
claim is admissible.®® On an issue of pa 3 mient of 
fche Principal debt by the sale of collateral, parol 
evidence is admissible to -show that the collateral 
was also held as security for another debt,®7 but 
parol evidence is not admissible as to debts due 
plaintiff for which the collateral was not held as 
security.®® 

Weight and suffidency. General rules governing 
fche weight and sufficiency of the evidence are ap¬ 
plicable in an action by a pledgee on the principal 


§ 55 

debt or obligation.®® Testimony that plaintiff said 
he did not have the collateral when defendant of- 
fered to pay the debt aTsthorizes an inference of 
conversion,^® and such inference is not conclusively 
rebutted by testimony of plaintiff's agent that, if 
plaintiff ever received the collateral, it had been lost 
or misplaced and had never been sold.^i 

h. Trial 

The general rules of trial of civil actions appi/ to 
actions by a pledgee on the principal debt or obligation. 

The general rules of trial apply in respect of 
questions of law and fact^® and instructions to the 
jury.'*® Thus, where the evidence is conflicting or 
of a doubtful nature, it is generally a question for 
the jury whether certain property is held by the 
pledgee as collateral security^^ or iwhether the 
pledgee has committed a specific wrongful act with 
respect to the property.**® Where, in a suit against 
the pledgee for a balance due after the sale of the 
pledged property by him, competent evidence does 
not sustain a charge of the pledgee's fraud and neg¬ 
ligence in such sale, a motion for a verdict for 
plaintiff should be granted.^® The value of the 
property pledged may be a question for the jury.^7 

L Jndgment 

A Judgment in an action on the Principal debt or 
obligation does not affect the pledgee's lien on the col¬ 
lateral security, and need not,^ but may In a proper case, 
provide for return of the collateral on satisfaction of 
the Judgment. 

The recovery of a judgment does not affect plain- 
tifFs lien on the collateral security,*® and the 


VT* Okl.—Wood V. Harris, 203 P.2d 
710, 201 Okl. 201. 

28. Okl.—Wood V. Harris, supra. 

29. Lia.—Crocker t. Monrose, 18 Lia. 
553, 36 Ain.D. 660. 

30. La.—Crocker v. Monrose, supra. 

31. CaL—^Pay Fruit Co. v. Ryan. 
229 P. 62, 68 Cal.App. 304. 

19 G.J. p 993 note 75. 

32. Mont.—Rock Island Plow Co. 
V. Cut Bank Implement Co., 53 P. 
2d 116, 101 Mont. 117. 

Pxesumptloiis 

On counterclaim or set-off by 
pledgror for damagre suffered througrb 
E>leds:ee’s negrlect with respect to col¬ 
lateral, negrlisrence and loss may not 
t)e presumed from mere fact that 
collateral remains uncollected, but 
presumx>tions are that person Is Igr- 
aorant of wrongr, that private trans- 
SLctlons have been fair and regular, 
and that ordlnary course of buslness 
lias been followed, burden to over- 
3ome which rests on counterclalm- 
mt—^Rock Island Plow Co. v. Cut 
Bank Implement *Co., supra. 


33. Mont.—^Rock Island Plow Co. 
V. Cut Bank Implement Co., supra. 

34. Colo.—Cone v. Carlton, 169 P. 
281. 64 Colo. 1. 

49 C.J. p 993 note 77. 

35. N.C.—Sllvey v. Axley, 23 S.B. 
933, 118 N.C. 969. 

36. Mo.—^Merriam v. Childs, 5 S.W. 
615, 98 Mo. 131. 

37. Mass.—Globe Nat. Bank v. In- 
gralls, 126 Mass. 209. 

38. N.T.—Weston ▼. Turver, 1 N. 
T.S. 807. 

39. Evidence held suffloient 

La.—Wells v. Dean, 29 So.2d 690, 211 
La. 132. 

Mlss.—^Hibernia Bank & Trust Co. v. 

Turner, 127 So. 291, 156 Mlss. 842. 
Okl.—Wood v. Harris, 203 P.2d 710, 
201 Okl. 201. 

49 C.J. p 993 note 83 [a]. 

Evidence held insnffloient 
Mont.—^Rock Island Plow Co. v. Cut 
Bank Implement Co., 58 P.2d 116, 
101 Mont 117. 

49 C.J. p 993 note 83 [b]. 
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40- Ga.—^Blackwell v. Dannenbergr 
Co., 123 S.E. 179, 82 Ga,App. 307. 

41- Ga.—^Blackwell v. Dannenberg 
Co., supra. 

42. 111.—Whlte V. Parlsh, 23 N.E.2d 
989, 302 IlLApp. 172. 

49 C.J. p 993 note 86. 

43- Ind.—Lindley v. Sullivan, 32 N. 

E. 738, 33 N.B. 361, 133 Ind. 688. 
49 C.J. p 9.93 note 87. 

44. Ga.—^Blackwell v. Dannenberg: 
Co., 123 S.E. 179, 32 Ga.App. 307. 

N.T.—Staten Island Bank v. Silvle, 
86 N.T.fi. 760, 89 App.Div. 466. 

45. N.T.—Cammann v. Huntingrton, 
85 N.Y.S. 434* 89 App.Div. 99. 

46- Ariz.—^Atlantic Nat Bank v, 
Korrick, 242 P. 1009, 29 Arlz. 468, 
43 A.L.R. 1184. 

47- Tex.—^Leleux v. Seraflno, Clv. 
App., 88 S.W.2d 1100. 

48. N.T.—Haigrht v. Brown, 288 N. 
T.S. 65, 159 ^Misc 652—[First, Trust 
& Deposlt Co. V. Potter, 278 N.T.S. 
847, 165 Mxsc. 106. 
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judgment need not provide for surrender of the 
pledge on satisfaction of the judgment but where 
defendant establishes that he has fully paid his 
indebtedness it is proper to order that his collateral 
be retumed to him.^O In a suit on notes secured 
by collateral, it has been held improper for the 
decree directing sale of the collateral to permit the 
pledgee to purchase at the sale, where such purchase 
would be invalid if made without the pledgor’s con- 
sent.®i 

Relief against judgment, The pledgor, on pa 3 dng 
the amount of a judgment on the principal debt into 
court, will be entitled to an order that no execution 
issue until the retum of the collateral.52 He will 
not be entitled to enjoin execution on the judgment 
on the mere allegation of irregularities in the en- 
forcement of the collateral.^^ 

§ 56. Sale of Pledged Property 

Questions relating to the sale of pledged property 
as a means of enforcing the pledge are discussed 
infra §§ 57-66. 

Examine Pocket Parts for later cases. 

§ 57. — Right and Duty to Sell 

a. Right to sell 

b. Duty to seU 


a. Eight to SeU 

(1) In general 

(2) Nature and extent of right in gen¬ 

eral 

(3) As to choses in action pledged 

(4) By and against whom right enforce- 

able 

(5) Waiver or loss of right 
(1) In General 

Aa a general rule, on default of the pledgor on the 
Principal debt or obllgatlon, It becomes the right and 
the privilege of the pledgee to sell the pledged property 
without JudIciaI process. 

The old rule required a judicial decree to warrant 
a sale by the pledgee unless there was a special 
agreement to the contrary;®^ but, except in some 
jurisdictions where the pledge consists of a chose in 
action, it has long been a well settled rule that, on 
default by the pledgor in the performance of the 
princip^ obligation and in the absence of a special 
agreement to the contrary, it becomes the right and 
the privilege of the pledgee, in order to satisfy the 
debt or obligation, to sell the pledged property®^ 


49. Moxxt.—^Rock Island Plow Co. v. 
Cut Bank Implement Co., 53 F.2d 
116, 101 Mont. 117. 

Credit for remaining collateral 
Pa.—National Bank of Payette 
County V. Valentich, Com.Pl., 4 
Pay.LiJr. 155, affirmed 22 A.2d 724, 
343 Pa. 132. 

50u Ga.—^Rylee v. Statham Bank, 
67 S.B. 383, 7 Ga.App. 489. 

51. Miss.—^Ekiochs-Plowers, Limit¬ 
ed, V. Bank of Porest, 157 So. 711, 
172 Miss. 36, suggestlon of error 
ovorruled 159 So. 407, 172 Miss. 
36. 

52. Kan.—^Semple, etc., Mfg. Co. v. 

Betwiler, 2 P. 511, 30 3 S 6 . 

53. Tex.—Carpenter v. Sanborn, Clv. 
App., 26 S.W. 36. 

49 CJr. p 993 note 94. 

54. N.T.—Cole v. Manufacturers 
Trust Co., 299 N.Y.S. 418, 164 
Misc. 741. 

49 aJ. p 994 note 96. 

55. XT.S.—Paivret v. First Nat. 
Bank in. Richmond, C.CA.Cal., 160 
F.2d 827—Goldstein v. Husch, C. 
CLAN.T., 56 F.2d 10, certiorari de- 
nled 53 S.Ct. 9, 287 XT.S. 604, 77 
LkBd. 526—^In re Henry, D.C.Pa., 
50 F.2d 453—Byland v. MUler, D. 
GJKy., 13 F.Supp. 137. 

Ala.—De Moville v, Merchants & 


Farmers Bank of Greene County, 
186 So. 704, 237 Ala. 347. 

N.J.—^Moss Industries v. Irvlngr 
Metal Co., 61 A.2d 159, 142 N.J. 
Eq. 704—^okoloff V. Wildwood 
Pier & Realty Co., 165 A. 126, 108 
N.J.Eq. 362, afOrmed 166 A. 218, 
113 N.JJE3<i. 159. 

N.T.—re Kiamie*s Estate, 76 N. 
T.S.2d 684, 191 Mlsc. 179—Cole v. 
Manufacturers Trust Co., 299 N.T. 
S, 418, 164 Misc. 741—First Trust 
& Deposlt Co. V. Potter, 278 N.T. 
S. 847, 165 Misc. 106. 

Pa.—^In re Gei8sler's Estate, Orph., 
35 Berks Co. 145, 67 Tork Le 2 r.Rec. 
2 . 

S.C.—^Bayfield v. Bank of Chester- 
fleld, 180 S.B. 885, 177 S.C. 176. 
Tenn.—WUson v, Hayes, 193 S.W.2d 
107, 29 TennALpp. 49. 

Tex.—Hurlock v. Mltchell, Civ.App., 
98 S.W.2d 1005, error dismlssed. 
Wash.—CorpTis Jtiris oited in !ECol- 
stad v. Tounglove Grocery Co., 201 
P.2d 142, 144, 32 Wash.2d 212. 

49 C.J. p 994 note 99. 

Lien law Inapplloalile 
A piedgee*s eontract right to sell 
collateral pledged to secure loen 
without notlce to defiaulting pledgor 
is not govemed by statute relating 
to sale of personalty to satisfy lien. 
—In re Kiamle's Estate, 76 N.T.S. 
2d 684, 191 Misc. 179. 
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Sale of pledge aftex resort to Prin¬ 
cipal secnrity 

(1) A creditor, maklng no attempt 
to secure personal judgment against 
debtor for unpald balance of debt 
after resorting to principal security 
therefor by exerclsing power of sale 
In trust deed of realty, but merely 
seeking to realize on addltlonal se¬ 
curity held under pledge agreement 
and another trust deed, need not 
bring action under statute for per¬ 
sonal deflciency judgment against 
debtor.—^Bteitch v. Securlty-First Nat. 
Bank of Los Angeles, 120 P.2d 869, 
19 Cal.2d 254. 

(2) The statute is concemed only 
with actions to recover deflciency 
Judgments after exhaustion of se¬ 
curity, and sales of personalty and 
realty under pledge agreement and 
trust deed, given by Indlvlduals as 
addltlonal security for estate*s In¬ 
debtedness principally secured by 
prior trust deed, were not invalid be- 
cause of failure to sue for deflciency 
judgment after resort to principal 
security.—Hatch v. Security-First 
Nat. Bank of Los Angeles, supra. 

Power to option 

Whlle a power of sale does not 
ordinarily Include a power to optlon, 
since the granting of an optlon to 
purchase precludes exercise of the 
pewer of sale while optlon lasts, a 
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without judicial process,®® provided he complies 
with conditions designed to protect the rights of the 
pledgor,^'^ iinless the character of the property is 
such as to raise a presumption that the parties in- 
tended that it should be used in some other way to 
raise money, if necessary,58 or other matter renders 
it inequitable to make a sale.59 Under some statutes 
the pledgee cannot sell the property in the absence 
of a special power of sale.®® Under other statutes, 
unless the pledgor consents to the sale, the pledgee 
cannot seH the pledged property except by judicial 
process after he has obtained a judgment against the 
pledgor,®^ 

Sales of pledges are frequently controlled by the 
law applicable to inortgages.®^ 

(2) Nature and Extent of Right in General 

The r!ght to sell may be glven expressiy by the con- 
tract of pledge, but It also exlsts as an Incident to, 
or as Implied from, the contract Independently of any 
provislon. It oan be exercised oniy to satisfy a debt In 
default which the property was pledged to secure. 

The right to sell the property, on default, is some- 
times expressiy conferred by the contract of 
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pledge,®3 in which case the terms of the contract are 
binding on the parties and must be strictly pur- 
sued;®^ but an agreement by which the pledgee 
binds himself not to dispose of the collateral will 
usually be construed so as not to deprive him of the 
right to sell after default.®® Even in the absence 
of a provision for sale in the contract, the right of 
the pledgee to sell exists as an incident to, or as 
implied from, the contract of pledge and as a part 
of the security,®® unless an express agreement to 
the contrary is aliirmatively shown.®'^ The pledgee 
may sell the property as his own®® or have another 
dispose of it for his benefit;®® and the property may 
be sold whether it belongs to the pledgor or to 
another who pledged it for his security.*^® The 
pledged property may be sold only in satisfaction of 
a debt in default, which it was pledged to secure 
and, where the property is of a divisible nature, 
only as much thereof may be sold as is necessary to 
satisfy the debt,'^^ unless the contract expressiy au- 
thorizes a sale of all, if any part of the liability is 
unpaid.*^® Where other property is substituted for 
the original pledge, the right to sell attaches to the 
substituted property.*^ ^ 


pledgee wlth power of sale may re- 
sort to other lawful means of reallz- 
ing on pledged collateral, even 
though pledge contract expressiy 
authorizes sale only, and his power 
of sale must be interpreted with eye 
to Its purpose and should carry such 
incidental powers, Includlng power 
to option, as make for advantage of 
both parties to pledge.—^Buder v. 
New York Trust Co., C.CJLN.Y., 82 
F.2d 168, 104 A.L..IU 1036. 

56. U.fc}.—'Faivret v. First Nat Bank 
* in Richmond, C.C.A.CaI., 160 F.2d 

827. 

N.T.—^First Trust & lleposit Co. v. 
Potter. 278 N.TJS. 847, 166 Misc. 
106. 

Tex.—^Hurlock v. Mitchell, Civ.App., 
98 S.W.2d 1005, error dismissed— 
Celada v. Mathias, Clv.App., 269 
S.W. 469. 

Wash.—Corpus JUris oited In Kol- 
stad V. Tounglove Grocery Co., 201 
P.2d 142, 144, 32 Wash.2d 212. 

57. Wash.—OSolstad v. Tounglove 

Grocery Co., 201 P.2d 142, 82 

Wash.2d 212. 

58. Tex.—Klng v. Texas Banking, 
etc., Co., 68 Tex. 669. 

59. Ala—^Persons v. Rusaell, 103 
So. 543, 212 Ala 606. 

Md.—Coipus Juris dted In Mlller v. 
Horowitz, 191 A. 906, 913, 172 Md. 
419. 

60. Arlz.—^Babbitt Bros. Trading 
Co. V. FlagstafC First Nat Bank, 
261 P. 46, 32 Ariz. 688. 

61. Zn lioulsiana 

A pledgee in order to sell prop- 
72 a J.S.—8 


erty legally to satisfy debt for i 
which It was pledged must do so by 
means of legal process unless the 
pledgor authorizes Its sale other- 
wise.—^Rembert v. Fenner & Beane, 
177 «o. 247, 188 La 386—49 C.J. p 
994 note 8 [a]. 

62. Ala—Coleman v. Solomon, 143 
So. 676, 226 Ala 407. 

63. N.Y.—Corpus Jorls oited in Cole 
V. Manufa.cturers Trust Co., 299 
N.T.S. 418, 425, 164 Misc. 741. 

49 C.J. P 994 note 9. 

64. Ind.—^Eppert v. Lowish, 168 N. 
B. 616, 91 Ind.App. 231, rehearlng 
denied 169 N.B. 884, 91 Ind.App. 
231. 

N.T.—Cole V. Manufacturers Trust 
Co., 299 N.T.S. 418, 164 Misc. 741. 
Saie for nonpayment of debt at ma- 
turlty 

Bxpress authorlty in a collateral 
note to sell the collateral for non¬ 
payment of the debt at maturity 
excluded any authorlty to sell it at 
any other time unless speoiflcally 
authorized by other provisions of 
the contract.—^Rocco v. Peoples Nat. 
Bank of Bllwood City, 28 A.2d 363, 
160 PaSuper. 848. 

65. N.T,—Kelley v. Root, 77 N.T.S. 
431, 74 App.Piv. 499. 

66. Mlss.—Trenholm v. Miles, 69 
So. 930, 102 Miss. 835, AniuCas. 
1915A 1079. 

49 C.J. P 995 note 12. 

67. Tex.—^King v. Texas Banking, 
etc., Co., 68 T^ 669. 

68. U.S. —Corpus Juris dtSd In 

113 


Faivret v. First Nat. Bank in 
Richmond, C.C.A.Cal., 160 F.2d 827. 

Or.—^Proebstel v. Trout, 118 P. 661, 
60 Or. 145. 

69. U.S.—Corpus JUris dted iu 
Faivret v. First Nat Bank in 
Richmond, C.C.A.Cal., 160 F.2d 827, 
831. 

Or.—^Proebstel v. Trout, 118 P. 661, 
60 Or. 146. 

70. N.Y.—Greene v. Faber, 143 N.T. 
S. 27, 168 App.Dlv. 149. 

71. U.S.—^BufCum v. Peter Barce- 
loux Co., D.C.Cal., 61 F.2d 80, re- 
versed on other grounds, C.C.A., 
Peter Barceloux Co. v. BuUum, 61 
F.2d 146. reversed on other 
grounds BufCum v. Peter Barce¬ 
loux Co., 63 S.Ct 639, 289 U.S. 227, 
77 L.Bd. 1140—^BuiEum v. Gelinas, 
D.C.Cal., 61 F.2d 80, reversed on 
other grounds, C.C.A., Gelinas v. 
Bulfum, 52 F.2d 698, modlded on 
other grounds 67 F.2d 880, certio¬ 
rari denied BufCum v. Gelinas, 64 
S.Ct 454, 291 U.S. 670, 78 LJBld. 
1060. 

49 C.J. P 995 note 17. 

72. Ala—Whltlock v. Heard, 13 Ala 
776, 48 Am.D. 73. 

Ark.—^Fltzgerald v, Blocher, 82 Ark. 
742, 29 Am.R. 8. 

73. Cal.—^Fisher v. Long Beach 
Bxch. Nat Bank. 188 P. 1038, 46 
CalsApp. 191. 

49 C.J. p 995 note 19. 

74. Pa—Appeal of Jeanea, 11 A 
862, 116 Pa 673, 2 Am.S.R. 62^ 
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Remedy againsf righU The only remedy against 
such a sale is to redeem the pledgeJ® An offer to 
redeem does not affect the right to sell where such 
offer is not accompanied by an appropriate tender.^® 

(3) As to Choses in Aetion Pledged 

In some Jurlsdietlons commerclal paper hefd in pledge 
may be sold, but generally such paper or choses in ac- 
tion, with certain exceptione, may not be soid in the 
absence of express authorization but must be held and 
collected as they become due. 

In a few jurisdictions the doctrine prevails that 
a pledgee, on default of the pledgor, may sell com- 
mercial paper which he holds in pledge but, in 
most jurisdictions, as an exception to his right to 
sell on default, a pledgee who holds commercial 
paper or other choses in action other than stocks 
and bonds of a Corporation and the like may not, on 
the pledgor’s default, sell them for the purpose of 
satisfijring his debt or oblig^tion,^® unless he is ex- 
pressly authorized to do so;79 must hold and 
collect them as they become due, and apply the pro- 
ceeds to the payment of the debt secured.^® This 
rule has been expressly enacted by some statutes, 
but such a provision is for the benefit of the pledgor 
who may waive it.^^ Where, however, bonds hav- 
ing a long time to nin are pledged as security for 
a short-time loan, it would be unreasonable to re¬ 
quire the pledgee to wait until their maturity to 
realize on his security and he may accordingly sell 
them at public auction on default and notice.82 It 
has also been held that, where a debtor pledges his 
own mortgage bond as collateral security, the 


pledgee, having the right to receive and hold such 
a pledge, with the power to sell, has also the right 
to exercise such power.^s 

(4) By and against Whom Right Enforce- 

able 

The right of sale may be enforced by the pledgee 
or his assignee, or personal representative, against the 
pledgor, his recelver, or other person clalming through 
the pledgor. 

The right of sale may be enforced not only by the 
pledgee but also by his assignee, unless restricted 
by positive stipulation and on his death it sur- 
vives to his personal representatives.86 Where all 
the preliminaries are performed in the name of the 
pledgee, the mere act of selling may be performed 
through an agent but the power to make the sale 
cannot be delegated by the pledgee to another, un¬ 
less the contract so provides.^® 

Against whom, The right to sell pledged prop- 
erty may be enforced not only against the pledg¬ 
or,bui also against the receiver,®o qj- the assignee 
of the pledgor for the benefit of creditors,®^ and all 
other persons claiming through the pledgor.^^ 

(5) Waiver or Loss of Right 

(a) In general 

(b) Revocation of power of sale 
(a) In General 

The pledgee may waive his right to sell the piedged 
property on default. 


7B. La.—Union Nat. Bank v. For- 
syth, 23 So. 917, 60 La^Ajin. 770. 

49 C.J. p 996 note 21. 

76- R.L—^Potter v. Thompson, 10 

ILTL 1 . 

77- ILI.—^Potter ▼. Thompson, 10 
R.I. 1. 

49 O.J. p 996 note 24. 

78. Arlz.—CaJifornla Bank v. Daniel, 
288 P. 7, 36 Ariz. 549. 

Fla.—Gables Racing Ass*n v. Per- 
sky, 166 So. 392, 116 Fla. 77. 

111.—Oorn Belt Bank of Bloomin^on 
T. Forman, 264 111.App. 589. 

Ky.—Erlangrer Citlzens Bank v. Wil¬ 
liams, 151 S.W.2d 381, 286 Ky. 492. 

N.T.—Berwin v. Newman, 85 N.T.S. 
2d 568, afflrmed 95 N.Y.S.2d 596, 
276 App.Div. 994. 

49 C.J. p 995 note 26. 

79. Axiz.—California Bank v. Baniel, 
288 P. 7, 36 Ariz. 549. 

I11-—Oom Belt Bank of Bloomins- 
ton V. Forman, 264 Ill.App. 689. 

Ky.—^Brlanger Citizens Bank v. Wil¬ 
liams, 151 S.W.2d 381, 286 Ky. 492. 

49 CJT. p 996 note 27. 

Stlpulation in pXedg'e contract giv- 


, Ing* pledsree right to sell collateral 
was valid.—^Union Trust Co. of 
Pittsburgh v. Long, 164 A. 346, 309 
Pa. 470. 

80. Ky.—^Erlanger Citizens Bank v. 
Williams, 161 S.W.2d 381, 286 Ky. 
492. 

49 C.J. p 996 note 28. 

81. Cal.—J o h n s o n v. Mortgage 
Quarantee Co., 4 P.2d 208, 117 Cal. 
App. 416. 

49 C.J. p 996 note 30. 

82. U.S.—Guaranty Trust Co. v. 
Galveston City R. Co., Tex., 87 P. 
813, 31 C.CJL. 286. 

49 CJr. p 996 note 31. 

83- U.S.—^Rogers Brown & Co. v. 
Tlndel Morris Co., B.C.Pa., 271 F. 
475. 

84. N.Y.—^Fairchild Sons v, Gese- 
cus, 286 N.Y.S. 49, 246 App.Div. 
848. 

49 O.J. P 996 note 34. 

85. N.Y.—Brown v. Ward, 10 N.Y. 
Super. 660, 9 How.Pr. 197, 

Tex.—King v. Texas Banking, etc., 
Co., 58 Tex. 669. 
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SesigrxLated perjroxv 
Power of sale glven designated 
person cannot be delegated, unless 
so provlded, expressly or by plain 
implication, in instrument glving it 
—^Lewls V. Valley Finance Corpora¬ 
tion, Tex.CivA.pp., 17 S.W.2d 138, 
error refused. 

86 . N.H.—Chapman v. Gale, 32 N.H. 
14L 

87. TJ.S.—McDougall v, Hazleton 
Tripod-Boiler Co., Tenn., 88 F. 217, 
31 C.C.A. 487. 

49 C-J. P 996 note 37. 

88 . Tex.—^Lewis v. Valley Finance 
Corp., ClvAjpp., 17 S.W.2d 138— 
Hazleton v. Holt, Civ.App., 285 S. 
W. 1116. 

89. Mass.—^Union Cattle Co. v. In¬ 
ternational Trust Co., 21 N.E. 962, 
149 Mass. 492. 

9a Ohio.—^Harrison v. Frlend, 1 
Ohlo e,&C.P. 268, 1 Ohio N.P. 39. 

91. La.—^Rasch v. His Creditors, 1 
LaAjin. 31. 

N.H.—Chapman v. Gale, 32 N.BL 141. 

92. Tex.—^Vander Stucken v. Wil- 
loughby, Civ.App., 242 S,W. 478. 

49 C.J. p 996 note 42, 
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A pledgee may waive his right to sell the pledged 
property on default of the pledgor,93 and the waiver 
requires no new or independent consideration to sup- 
port it.^^ The waiver may be express or implied,95 
and may arise from the pledgee*s act in extending 
the time for pa 3 rment of the principal debt,®® ex- 
cept where it is apparent from the circumstances 
of the extension for an indefinite time that no 
waiver was intended.97 The pledgee’s right of sale 
is not waived or lost by the pledgor’s assignment 
of the pledged property to a third person,®^ even 
though the pledgee has notice thereof;®® nor is it 
merged in a judgment obtained on the principal 
debt.^ 

(b) Revocation of Power of Sale 

The right to sell Is a power coupled with an Interest 
and Is not revocable at the wlll of the pledgor. 

The right of the pledgee to sell is not a mere 


naked power,^ but is a power coupled with an in¬ 
terest,® and as such is not revocable at the will of 
the pledgor nor is it revoked by the pledgor's in- 
solvency, or bankruptcy,® or death.® 

b. Dnty to Sell 

While the pledgee has the right to sell, In the ab- 
sence of a speciai agreement, he may or may not sell 
at his option, and the pledgor cannot make It the duty 
of the pledgee to sell by directing or requestlng him to 
do so. 

Although the pledgee, for the pledgor^s default, 
is entitled to sell the collateral, in the absence of a 
speciai agreement, he may or may not sell at his 
option,*^ and is under no legal obligation to make a 
sale,® and is not liable for a depreciation in value 
of the property after the failure to sell;® but is 
liable only for damages resulting from bad faith^® 
or negligence^i 


93 . Ky.—National Bank of Kentuc- 
ky V. Gallagher, 49 S.W.2d 1006, 
243 Ky. 740. 

N.T.—^First Tnist & Deposit Co. v. 
Potter, 278 N.T.S. 847, 166 Misc. 
106. 

49 C.J. p 996 note 44. 

94* N.T.—First Tmst & Deposit Co. 

V. Potter, supra. 

49 C.J. p 996 note 46. 

95. N.Y.—(First Trust & Deposit Co. 

V. Potter, supra. 

96* N.T.—^Toplitz V. Bauer, 66 N.E. 
1069. 161 N.T. 326—Wyckoff v. 
Riverside Bank, 119 N.T.S. 937, 136 
App.Div. 400, affirmed 97 N.E. 
1119, 204 N.T. 661. 

97. Ky.—^Liouisvllle Banlcing* Co. v. 

W. H. Thomas, etc., Co., 68 S.W. 
2, 24 Ky.Law 116, 69 S.W. 1078, 
24 Ky.Law 811. 

49 C.J. p 996 note 47. 

98. Tex.—Vander Stucken v. Wll- 
lougkby, Civ.App., 242 S.W. 478. 

99. Tex.—Vander Stucken v, Wil- 
louffkby, supra. 

1. Pa.—^Elbert v. Moffly, 2 Pa.Co. 
71. 

2. 111.—De Wolf V. Pratt, 42 DI. 
198. 

3- N.T.—^In re Kiamie's Estate, 76 
N.T.S.2d 684, 191 Misc. 179—In re 
Tabbagh*s Estate, 3 N.T.S.2d 642, 
167 Misc. 166. 

m.— De Wolf V. Pratt, 42 111. 198. 

4« N.T.—^In re Kiainie's Estate, 76 
N.T.S.2d 684, 191 Misc. 179—^In re 
Tabbagrh's Estate, 3 N.T.S.2d 642, 
167 Misc. 156. 

Hl.—De Wolf V. Pratt, 42 Hl. 198. 

5. Ltfu—^Renshaw v. Bis Creditors, 3 
'So. 403, 40 La.Ann. 37—Jacquet v. 
His Creditors, 38 La.Ann. 863. 

6. N.T.—^In re Kianiie’s Estate, 76 
N.T.S.2d 684, 191 Misc. 179—In re 


TabbagVs Estate, 3 N.TJS.2d 642, 
167 Misc. 166. 

49 O.J. p 997 note 56. 

7- Ga.—First Nat. Bank v. Hatta- 
way, 168 S.E. 666, 172 Ga. 731, 77 
A.L.R. 376. 

La.—Corpus Juris quoted lu Kotte- 
man v. Audubon Homestead Ass'n, 
App., 171 So. 698, 600. 

N.J.—Corpus Juris quoted In Frank- 
lin Trust Co. v. Goerke, 186 A. 39, 
40, 116 N-J.Daw 629. 

N.Y.—^Pirst Trust & Deposit Co. v. 
Potter, 278 N.T.S. 847, 166 Misc. 
106. 

Wls.—Corpus Juris oited in First 
Wisconsin Nat. Bank in Milwau- 
kee V. Pierce, 278 N.W. 461, 466, 
227 Wis. 681. 

49 aJ. p 997 note 69.' 

8. Ga.—^First Nat, Bank v. Hatta- 
way, 168 S.E. 666, 172 Ga. 731, 77 
A.L.‘R. 376. 

Ky.—Corpus Juris cited in Smlth v. 
American & Scottish Inv. Co., 71 
S.W.2d 441, 442, 264 Ky. 211— 
Corpus Juris cited in National 
Bank of Kentucky v. Gallagher, 
49 S.W.2d 1006, 1008, 243 Ky. 740. 

La.-^Corpus Juris quoted In Kotte- 
man v. Audubon Homestead Ass'n, 
App., 171 So. 698, 600. 

Miss.—^Hudson v. Belzoni Equipment 
Co., 33 So.2d 796, 203 Miss. 212. 

N.J.—Corpus Juris quoted in Frank- 
lin Trust Co. v. Goerke, 186 A 39, 
40, 116 N.J.Law 629. 

N.Y.—Conlew, Inc., v. Newman, 270 
N.T.S. 696, 240 App.Div. 611— 

First Trust & Deposit Co. v. Pot¬ 
ter, 278 N.T.S. 847, 166 Misc. 106. 

Pa.—National Bank of Fayette 
County V. Valentich, 22 A2d 724, 
343 Pa. 132. 

Tex.—^Krackau v. Ab e B. Freeman, 
Civ.App., 60 S.W.2d 863, error dis- 
missed. 


Wls.— Corpus Juris cited In First 
Wisconsin Nat. Bank of Mllwau- 
kee V. Pierce, 278 N.W. 461, 466, 
227 Wis. 681. 

49 C.J. p 997 note 60. 

A^eexuent to seU keld not Shown 

N.T.—Conlew, Inc., v. Newman, 270 
N.T.S. 696, 240 App.Div. 611. 

9. Ga.—^First Nat Bank v. Hatta- 
way, 168 S.E. 666, 172 Ga. 731, 77 
AL.R. 376. 

Ky.— Corpus Juris cited in National 
Bank of Kentucky v. Gallagrher, 49 
S.W.2d 1006, 1008, 243 Ky. 740. 

La.— Corpus Juris guoted in Kotte- 
mann v. Audubon Homestead 
Ass*n, App., 171 So. 698, 600. 

N.J.— Corpus Juris quoted in Frank- 
lln Trust Co. v. Gk>Q;rke, 185 A 
39, 40, 116 N.J.Law 629. 

N.T.—lE^rst Trust & Deposit Co. v. 
Potter. 278 N.T.S. 847, 166 Misc. 
106. 

49 C.J. p 997 note 61. 

10. Ky.— Corpus Juris cited In Na¬ 
tional Bank of Kentucky v. Gal¬ 
lagrher, 49 Q.W.2d 1006, 1008, 243 
Ky. 740. 

N.J.— Corpus Juris quoted in Frank- 
lin Trust Co. v. Goerke, 186 A. 

I 39, 40. 116 NJ.Law 629. 

N.T.—^First Trust & Deposit Co. v. 
Potter, 278 N.T.S. 8*7, 166 Misc. 
106—Fleld V. Leavltt, 87 N.T.Su- 
per. 216. 

11. Ky.— Corpus Juris cited in Na¬ 
tional Bank of Kentucky v. Gal- 
la^her, 49 S.W.2d 1006, 1008, 243 
Ky. 740. 

Mich.—^Melvindale State Bank v. 
Eckfeld, 277 N.W. 876. 283 Mich. 
179. 

N.J.— Corpus Juris quoted in Frahk- 
lin Trust Co. v. Goerke, 186 1 a 
39. 40, 116 N.J.Law 629. 

49 C.J. p 997 note 63. 
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A contract of pledge wKcli contains a stipulation 
authorizing the pledgee to sell does not deprive him 
of his option to sell or not as he sees jf there 

is a stipulation that the pledgee shall sell within a 
specified time after default, it is his duty to do so,^^ 
and his failure in this constitutes a breach of dnty 
for which he is liahle in damages to the pledgor,^^ 
without any previous notice or demand by the 

pledgor.15 

Where pledgor requests pledgee to sell, Where 
there is no contract varying the powers and duties 
of the parties, as a general rule the pledgor cannot 
make it the duty of the pledgee to sell by directing 
or requesting him to do so.^® 

§ 58. -Demand of Payment, and Notice 

to Redeem 

a. Necessity 

b, Suflficiency 


a. Necessity 

As a general rule, before selllng collateral the pledgee 
must demand payment and give reasonable notice and 
opportunity for redemption of the pledge. 

As a general rule the pledgee is not entitled to 
sell the collateral on default in the payment of the 
Principal debt by the pledgor tmtil he has demanded 
payment of the pledgor, or of his personal repre- 
sentative,^® or authorized agent and has given 
him reasonable notice and opportunity to redeem 
the pledge.2® A demand for payment is required, al- 
though the debt is payable presently and without 
demand,2i and although the pledge agfeement stipu- 
lates that the pledgee may sell at public or private 
sale without notice to the pledgor.22 

Such a demand and notice to redeem, however, 
are not necessary where the pledgor has expressly 
agreed that the pledgee may sell without demandas 


12. Tex.—Adoue v. Hutches, 75 
W. 41, 32 Tex.CivJLpp. 559. 

49 C.J. p 997 note 64. 

13- Ala.—^Montgromery Bank, etc., 
Co. V. Kelly, 81 So. 612, 202 Ala. 
656. 

49 CJ. p 997 note 65. 

14. Ala.—^Montgromery Bank, etc., 
Co. V. BZelly, supra. 

Tex—Adoue v. Hutches 75 S.W. 41, 
32 TexCly.App. 559. 

15. Ala.—^Montgomery Bank, etc., 
Co. y. KeUy, 81 So. 612, 202 Ala. 
656. 

16- Ga.—Cknrpiu Jlixis gnoted in 
First Nat. Bank of Blakely y. Hat- 
taway, 156 S.B. 565, 567, 172 Ga. 
731, 77 A-LuR. 375. 

Ky.—Corpns Jtirls dted In National 
Bank of Kentucky v. Gallasrher, 
49 S.W.2d 1006, 1008. 243 Ky. 740. 
Miss.—^Hudson v. Belzoni Eaulpment 
Co., 33 So.2d 796, 203 MiSS. 212. 
N.J.—Franklin Trust Co. v. Goerke, 
185 A. 39, 116 N.J.Law 529. 

N-T.—Conlew, Inc. v. Newman, 270 
N.T.S. 695, 240 AppJOiv. 511. 

Pa.—^National Bank of Fayette 
County y. Yalentich, 22 A.2d 724, 
343 Pa. 132. 

49 CJ. p 997 note 68. 

Begnest for retnm of seonxlty 
Under some collateral asreeznents, 
pledgor of security may notify the 
pledgee to sell and apply the secur¬ 
ity to the debt for which It was 
pledged, but pledgor has no action 
against an unaccomznodating pledgee 
because of the lattez^s refusaX to 
grant a reguest to retum the secur¬ 
ity so that it may be sold, and the 
fact that holder of note, with whom 
stocks were pledged by indorsera as 
security, refused to permit sale of 
security and its applicatlon on debt 


and waited four years thereafter be¬ 
fore attemptlng foreclosure of se¬ 
curity, did not affect holder*s rlghts 
against indorsers.—^Hoyt v. Upper 
Marlon Ditch Co., 76 P.2d 284, 94 
Utah 134. 

17. N.J.—Corpus Otirls oited In 
Paine v. Jersey Central Power & 
luight Co., 174 A. 495, 497, 12 N.J. 
Mlsc. 739. 

N.Y.—Joseph T. Ryerson & Son v. 
A, V. 0*Donnell. Inc., 1 N.T.S.2d 
668, 253 AppJDiv. 1, reversed on 
other grounds 17 N.B.2d 788, 279 N. 
Y. 109. reargument denied Joseph 
T. Ryerson & Sons v. Shapiro, 18 
N.E.2d 870, 279 N.Y. 789—First 
Trust & Deposit Co. v, Potter, 278 
N.Y.S. 847. 165 Mlsc. 106. 

Pa.—^Heimpel t. First Nat Bank & 
Trust Co. of Bethlehem, ConuPl., 
27 North.Co. 229. 

49 C.J. p 997 note 69. 

18. U.S.—Bell V. Mills, Cal., 123 F. 
24, 59 C.CJL 104. 

19. N.Y.—Milliken v. Dehon, 27 N. 
Y. 864. 

49 C.J. p 998 note 71. 

2a Mo.—Allen V. Bagley. 133 S.W. 

2d 1027, 234 Mo.App. 891. 

N.J.—Cozpns Jnxls dted in Paine y. 
Jersey Central Power & Light Co., 
174 A. 496, 497, 12 N.J.Mlsc. 739. 
Pa.—Heimpel v. First Nat Bank & 
Trust Co. of Bethlehem, 12 A.2d 
- 28. 337 Pa. 425. 

Tenn.—^WUson v. Hayes, 193 S.W.2d 
107, 29 Tenn.App. 49. 

49 aJ. p 998 note 72. 

21. Pa.—^Heimpel y. First Nat 

Bank & Trust Co. of Bethlehem, 
12 A.2d 28, 337 Pa. 425—In re 
Hendrick^s Bstate, Orph., 9 Sch. 
Reg. 200. 

49 C.J. p 998 note 73. 
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Beuand for payment or additional 
collateral 

(1) Where demand note proylded 
for calls by payee for additional 
collateral and sale of collateral de- 
posited *‘upon default of payment at 
maturity , . , without any pre¬ 
vious demand, advertisement or no¬ 
tice,'* the note itself indicated that 
a demand either for payment or for 
additional collateral was contem- 
plated by the parties as essential 
before conferrlng on payee the ylght 
to sell the collateral.—Heimpel v. 
First Nat. Bank & Trust Co. of 
Bethlehem, 12 A.2d 28, 837 Pa. 425. 

(2) I>ebtor's payment In advance, 
of interest to date of maturity. did 
not deprive creditor of rlght to ac¬ 
celerate maturity under note per- 
nutting acceleratlon if security 
should become unsatlsfactory.—^At- 
kinson v. Bank of Manhattan Trust 
Co., CCA.W1S.. 69 P.2d 736. 

22. N.Y.—Wllson V. Little, 2 N.Y. 

443, 61 Am.D. 307. 

49 C.J. p 998 note 74. 

23. N.Y.—^Falrchlld Sons v. Gese- 

cus, 285 N.Y.S. 49, 246 App.Div. 

843. 

49 C.J. p 998 note 75. 

Asslgnee 

Judgment requiring asslgnee of 
pledgee, who had exeeuted satisfac- 
tion of mortgage given as collateral, 
to asslgrn mortgage to pledgor, on 
payment of pledgor^s Indebtedness. 
with authorlzatlon to pledgee's as- 
signee to sell mortgage after notice 
in event of pledgor*s failure to make 
payment, should be modlfled by 
striking out provislon for notice, 
where collateral agreement author¬ 
ized sale of collateral on default 
without notice or demand.—^Fair- 
child Sons v. Gesecus, 285 N.Y.S. 49, 
246 AppJDiv. 843- 
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or Has otherwise waived demand.24 it has also been 
held that, where the debt is pay^ble at a fixed date, 
unless it has been indefinitely extended,^^ a demand 
of pa 3 mient before sale is not necessary^s provided 
notice of the sale is given,^^ since such notice is re- 
garded as equivalent to a demand.28 

Inability to make demand, The inability of the 
pledgee to make a demand does not entitle him to 
sell without a demand,but, as discussed infra § 
67, the disposition of the pledge should be authorized 
and sanctioned by judicial proceedings. 

b« Snfficiency 

No partfcular formallty Ia required In maklng a de¬ 
mand for paymcnt. 

In making a demand of payment of the pledgor 
it is not necessary that the word "demand” be 
Tised;^® it is sufficient that any means be used to 
press and urge the pledgor to pay the debt secured^i 
or that the pledgee signifies to the pledgor his de- 
sire for payment in such a manner as to be equiva¬ 
lent to a request.82 It is not essential to such de¬ 
mand that the collateral be there produced or be 
shown to be in the possession of the pledgee.^S 

§ 59 . -Notice of Sale 

a. Necessity 

b. To whom given 


c. Requisites and sufficiency 
cL Waiver 

a. Necessity 

(1) To pledgor 

(2) To public 

(1) To Pledgor 

Where default continues after demand and notice 
to redeem, the pledgee, as a general rule, must, before 
sale, glve the pledgor reasonable notice of the time and 
place of sala, or such notice as may be required by the 
contract or by statute. 

If, after a demand and notice to redeem, the 
pledgor continues in default, the pledgee, as a gen¬ 
eral nile, cannot make a valid sale of the collateral 
without first giving to the pledgor reasonable no¬ 
tice of the time and place of sale,^^ or the notice 
prescribed by statute,^® or by the contract of 
pledge,36 unless the giving of such notice is waived 
by the pledgor or is dispensed with by statute 
and some statutes expressly regulate the matter of 
giving such notice.38 This rule is especially ap- 
plicable where the pledgor has been led to believe 
that the collateral will not be sold without actual 
notice to him.^® It has been said that notice of 
sale is required even though demand for payment 
may have been waived or become unnecessary.^o 

Effeci of failure to give notice. A sale without 
reasonable or the prescribed notice to the pledgor, 


W.Va.—^Hlghlajid v. Davls, 195 

S. E, 604. 119 W.Va. 601—Berry v. 
Neuhardt, 1S3 S.R 858, 117 W.Va. 
67—First Nat. Bank v. Neuhardt, 
183 S.E. 859, 117 W.Va. 70—Fisher 
V. Neuhardt. 183 S.E. 861, 117 W. 
Va. 80. 

49 C.J. p 998 note 76. 

Seflniteaesa of waiver 

A noto authorlzingr sale of col¬ 
lateral “upon the nonperformance of 
thIs promlse," without demanding 
payment of note and without any 
advertlsement, notice of Intention to 
sell, or of time or place of sale, 
was sufflciently definite to constitute 
waiver of demand for payment.— 
Berry v. Neuhardt, 183 S.B. 868, 117 
W.Va. 67. 

26. Colo.—Drake v. Pueblo Nat. 

Bank, 96 P. 999. 44 Colo. 49. 

49 C.J. p 998 note 77. 

26. Hl.—state Nat. Bank v. Baker, 
21 N.B. 610, 128 IU. 633, 4 L.iLA 

686. j 

49 CJ. p 998 note 78. 

27. N.T.—^Estes v. Perklns, 121 N. 

T. S. 714, 137 App.Div. 367. 

28. Ala.—Sharpe v, Birminigrham 
Nat. Bank, 7 So. 106. 87 Ala. 644. 

29. Ind,—^Indlana, etc., R. Co. v. 
M<£eman, 24 InfL 62. 


N.T.—Strongr v- National Mechanlcs’ 
Banklnsr Assoc., 46 N.T. 718. 

30. lowa.—Carson v. lowa City 
Oas-Llght Co., 46 N.W. 1068, 80 
lowa 638. 

31. lowa.—Carson v. lowa City 
Gas-Llgrht Co., supra. 

49 CJ. p 999 noto 84. 

32. TJ.S.—^Mc-Douirall v. Hazelton 
Trlpod-Boller Co., Tenn., 88 F, 217, 
81 aC.A. 487. 

33. Hl.—Wing V. Beach, 31 ILl.App. 
78. 

34. Ga.—^Bvans v. Odum, 183 S.B. 
669, 52 Ga.App. 453. 

N.J.—^Moss Industries v. Irving 
Metal Co., 61 A.2d 169, 142 N.J. 
Bq. 704^Blrae Corporation v. 
Bankers* Trust Co., 148 A. 662, 
105 N.J.Eq. 601, affirmed Bankers’ 
Trust Co. V, Second Nat. Bank, 168 

A. 343, 110 N.J.Bq. 64, and Elrae 
Corporation v. Bankers' Trust Co., 
158 A. 344, 110 N.J.Eq. 66. 

N.T.—Joseph T, Hyerson & Son v. A. 
V. 0’DonneU, Inc., 1 N.T.S.2d 608, 
253 App.Div. 1, reversed on other 
grounds 17 N.B.2d 788, 279 N.T. 
109, reargument denied Joseph T. 
Byerson & Sons v. Shapiro, 18 N. 

B. 2d 870, 279 N.T. 789—First 
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Trust & Deposit Co. v. Potter, 278 
N.T.S. 847, 166 Mlsc. 106. 

Tex.—^Hurlock v. Hitchell, Clv.App., 
98 S.W.2d 1006, error dismissed— 
Forrest v. Gaines, CIvAlPp., 21 S. 
W.2d4 326, error dismissed. 

Wash.—Chambers v. Carlyon, 62 P. 

2d 726, 188 Wash. 362. 

W-Va.—^Bilghland v. Davls, 196 S.B. 

604, 119 W.Va. 601. 

49 C.J. p 999 note 89. 

36. Aia.—Persons v. Russell, 103 
So. 643, 212 Aia. 606. 

33. N.T.—Smlth v. Craig, 105 N.B. 
798, 211 N.T, 466, Ann.Cas.l916B 
937. 

37. TJ.S.—Dibert v. Wemicke, Ohio, 
214 P. 673, 131 C.C.A. 109. 

49 C.J. p 999 note 93. 

38- Ga.—Halliday v. Stewart Coun- 
ty Bank, 37 S.B. 721, 11,2 Ga. 461— 
Campbell v. Redwlne, 96 S.B. 347, 
22 Ga.App. 465. 

49 C.J. p 999 note 94. 

39. La.—Smlth v. Shlppers' OU Co., 
45 So. 533, 120 La. 640. 

49 C.J. P 999 note 95. 

40. N.J.—^Paine v. Jersey Central' 
Power A Ljfght Co., 174 A, 4961, 12 
N.J.Misc. 739. 
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as required hy this rtile, in the absence of waiver, 
is invalid,^! and, as discussed infra § 63, consti- 
tutes a conversion of the property for which the 
pledgee is liable. Only the pledgor, however, may 
make objection to a failure to give notice.'*^ 

A custojn that, under certain circumstances, the 
pledged property may be sold without notice can- 
not be availed of in direct variance to the general 
nile requiring notice,**^ 

IVhere title in pledgee. Where the title to the 
property is in the pledgee, he may sell without no¬ 
tice independently of the contract of pledge.**^ 

Excuse for failure to give notice. The inability 
of the pledgee to give notice of the time and place 
of sale does not entitle him to sell without notice^^ 
uniess such inability has been caused by act of the 
pledgor.^® 

(2) To PubKc 

Where a public sale Is required, the publlc must be 
glven due notice. 

Where, as discussed infra § 60, the sale is re¬ 
quired to be made by public auction, notice thereof, 
by due advertisement, must also be given to the 
public.'*'^ Even where the pledge contract au- 
thorizes the pledgee to sell at public or private sale 


without notice to the pledgor, notice by advertise¬ 
ment must be given to the public where the sale is 
made by public auction, not where a private 
sale is made.**® 

b. To Whom G-iven 

Generally the notice must be given to the pledgor 
personally, or to his proper representative, even though 
he Is not the owner of the property pledged; and the 
owner In such case is not entitled to notice. 

The notice of sale must be given to the pledgor 
in person^o or to his authorized agentor in 
case of his death, to his personal representative.^^ 

Where the pledgor is not the owner of the prop¬ 
erty pledged, the pledgor only is entitled to notice 
of sale,53 and not the real owner of the property,®^ 
uniess the pledgee has notice of his ownership.B^ 

A thWd person who is not the ovmer of the 
pledged property is not entitled to notice of an in- 
tended sale thereof,56 although he has an interest 
therein,57 especially where the sale is made by di- 
rection of the owner.®® 

c. Eequisites and Sufidency 

Generally the notice must Inform the pledgor that 
a sale Is to be made, and the time and place of the sale; 
but, except as required by statute^ no particular formal- 
Ity Is necessary. 


41- Ariz.—■'United Bank, etc., Co. v. 

Jones. 249 P. 747, 30 Ariz. 657, 

49 C.J. p 999 note 96. 

42L Kan.—^Water Power Co. v. 

Brown, 23 Kan. 676. 

49 C.J. p 1000 note 98. 

43. K.Y.—Markhajn v. Jandon, 41 

N.T. 235. * 

44. Ala.—Union Sprinsrs First Nat. 
Bank v. Bine, 101 So. 76, 20 Ala. 
App. 107. 

45- N.T .—StroDg v. National Me- 
chanics’ Bankins: Assoc., 45 N.Y. 
718. 

46. H.I.—^Potter v. Thompson. 10 R. 

L 1. 

49 C.J, p 1003 note 55. 

47- Ind.—^Eppert v, liOWlsh. 168 N. 
R 616, 91 lnd.App. 231. rehearingr 
denied 169 N.R 884, 91 IndLApp. 
231. 

49 aX p 1000 note 3. 

48. Pa.—Huntin£:ton Valiey Trust 
Co. V. Nozristown-Penn Tnist Co., 
196 A. 821, 329 Pa. 856—Corpus 
Jnris quoted In. Flnley v. Insur¬ 
ance Finance Co., 163 A. 325, 327, 
106 Fa.Super. 314. 

49 C.J. P 1000 note 4. 

49, Idaho.—Mechanica, etc.. Nat. 
Bank v. Pingrree- 232 P. 5, 40 Ida¬ 
ho 118. 

Tex.—^Amarillo Nat. Bank v, Har- 
rington, 131 S.W. 231, 62 Tex.Civ. 
App. 179- 


BO. Ariiz.—^Valiey Nat. Bank v. 

'Stewart, 89 P.2d 493. 58 Ariz. 328. 
N.Y.—Curtis V. Thomson. 2 N.Y.S.2d 
418, 166 Misc. 870, aCOrmed 2 N. 
Y,S.2d 428, 263 App.Div. 806. 

49 CLJ. p 1000 note 6. 

Pnrpose or ohjeot of notloe 
The purpose of notice to pledgror 
of sale of collateral by pledgree is 
to give pledgor an opportunity to 
redeem and to be present at sale to 
see that- it is fairly conducte d and 
that property is dlsposed of to best 
advantage.—In re ’ICiamie's Fstate, 
76 N.Y.S.2d 684, 191 Misc. 179-^a- 
cobs V, National Bank of IPkr Rock- 
away, 13 N.Y,S.2d 60. 

Necessity for porsonal notloe 
Under the rule discussed in Notice 
§ 18 c, that, where the griving of no¬ 
tice is required without provision as 
to the method, actual notice is es- 
sential, a statute requiring pledgor 
to be given written notice of public 
sale of pledged property by pledgee 
was not complied with and sale was 
void, where written notice was 
mailed to pledgor at his last known 
address instead of being delivered to 
him personally.—Yalley Nat Bank 
v. Stewart 89 P.2d 493, 58 Ariz. 328. 

61- N.Y.—Curtis v. Thomson, 2 N, 
Y.S.2d 418, 166 Misc. 870, afflrmed 
2 N.Y,S.2d 428, 263 App.Div. 806. 
49 C.J. p 1000 note 7. 
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52. U.S.—Bell V. MUls, Cal,. 123 F- 
24, 69 C.C.A. 104. 

N.Y.—^Buffalo German Ins. Co. v- 
Buffalo Thlrd Nat Bank, 43 N.Y.S. 
660, 19 Misc. 664, afflrmed 61 N.Y. 
S. 667, 29 App.Div. 137, reversed 
on other grounds 66 N.E. 621, 162 
N.Y. 163, 48 RRA. 107. 

63. N.Y.—Smith v. Savin, 36 N.R 
338, 141 N.Y. 316. 

54- N.Y.—Smith v. Savln, supra. 
65- N.Y.—^Le Marchant v. Moore, 44 
N.R 770, 160 N.Y. 209. 

56- La.—^Alexandria Bank, etc., Co.. 
V. Honeycutt 108 So. 476, 161 La. 
261. 

Wis.—^Livingston County Trust Co. 

V. Green Bay Canning Co., 234 N. 

W. 346. 204 Wis. 266. 

Where prlnolpal’8 agent was In- 
debted to drawee of principalia 
draft, proceeds of which agent em- 
bezzled, drawee selling agents col¬ 
lateral was not liable to Principal 
for amount received on resale of 
collateral under circumstances.— 
Livingston County Trust Co. v. 
Green Bay Canning Co., 234 N.W. 
346, 204 Wis. 256. 

57. La.—Alexandria Bank, eta, Co. 
V. Honeycutt, 108 So. 475, 161 La. 
261. 

49 C.J. P 1000 note 13. 

58. La.—Alexandria Bank, etc., Co. 
v. Honeycutt, supra. 
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The notice must inform the pledgor, or his agent 
or personal representative, that a sale is to made 
of the pledged property,^» and generally must in- 
fona him of the time and place of sale,®^ and must 
be given a reasonble time before sale so that the 
pledgor may have an opporttmity to protect his in- 
terests.®! The names of the pledgor and pledgee 
may be omitted if the pledgor understands that the 
property to be sold is his.®^ 

Except where the manner in which the notice 
shall be given is prescribed by statute,68 it is not re- 
quired that the notice shall be given in a formal 
manner.®^ The notice must be of the character 
prescribed by the statute.®® Except where public 
notice is required,®® it is sufl&cient that notice is 
sent by mail to the pledgor^s post oflEice,®'^ or is 
left at his place of business, in his absence, with 
a person in charge thereof,®® or that knowledge that 
the sale is to be made is brought horne to the 
pledgor.®® 

Notice to the puhliCj when given, should be given 


§ 59 

in the usual and customary manner for public sales 
at the place where the sale is to be made,*^® allow- 
ing sufficient time and stating sufficient facts to 
enable the public to make an intelligent investiga- 
tion of the title and value of the pledged property 
to be sold.^! Where such statements are not usual, 
it is not necessary for the notice to state that the 
property was pledged or that it was the property of 
the pledgor.^2 

d. Waiver 

(1) Of notice of sale 

(2) Of right to sell without notice 

(1) Of Notice of Sale 

The pledgor may wafve his right to have notice of 
the sale, as by expresS stipulation In the contract of 
pledge. 

The pledgor may waive his right to have notice of 
the sale*^® unless the statute requiring notice makes 
a waiver inoperative.'^^ Such waiver may be made 
by the express consent of the pledgor to a sale with- 


59. N.T.—Stewart v. Drake, 46 N. 
Y. 449—McCutcheon v. Dittman. 
48 N.T.S. 360, 23 App.Dlv. 286. 
modifled on other grounda 68 N.B. 
97, 164 N.T. 365. 

49 C.J. p lOOe note 15. 

«a U.S.—Bell V. Mills, Cal., 123 
F. 24, 59 C.C.A- 104. 

49 C.J. P 1000 note 16. 

61. U.S.—Jacoby v. Jacoby, C.C,N. 
T., 103 F. 473. 

49 C.J. P 1000 note 17. 

62. R.I.—^Earle v. Orant, 14 B.I. 

228. 

63. La.—Andrews v, New Orleans 
City Bank, 5 La.Ann. 737. 

49 C.J. P 1000 note 19. 

64. II.I.—Barle ▼. Orant, 14 R.L 

228. 

Va.—Alexandria, etc,, R. Co. v. 

Burke, 22 Gratt. 254, 63 V€U 254. 
49 C.J. p 1001 note 20. 

65- Ala.—^De Movllle v. Merchants 
& Farmers Bank of Oreene Coun- 
ty, 170 So. 766, 233 Ala. 204. 
SesoriptloiL of sectixlties or property 

(1) Whlle speclal grant of power 
in mortgage to sell collaterals au- 
thorized sale without notice at op- 
tion of mortgagee, when mortgagee 
exercised option to sell wlth notice, 
statute, in absence of anything to 
the contrary in the power, pre¬ 
scribed character of notice to be 
given, that is, “such notice must 
describe the securities or property.” 
—^De Moville v. Merchants & Farm¬ 
ers Bank of Oreene County, supra. 

(2) A statement in mortgage fore- 
closure notice, that “all crops and 
personal property mortgages and 


liens and claims for advances and 
rents of every kind and descriptlon 
for the year 1931 or prior thereto,” 
was too indefinite to meet require- 
ments of statute.—^De Moville v. 
Merchants & Farmers Bank of 
Oreene County, 170 So. 756, 233 Ala. 
204. 

66. Wash.—^Richardson v. Foster, 
170 P. 321, 100 Wash. 67. 

67. D.C.—JXJ. Trust Co. v. Blun- 

don, 42 App.D.C. 500. 

49 C.J. p 1001 note 22. 

Xietter malled to improper addzeBS 
with pledgee*8 knowledge was in- 
sufficient as notice to pledgor of 
time of sale of security.—^Elrae Cor¬ 
poration V. Bankers» Trust Co., 148 
A 652, 105 N.jr.Bq. 501, afflrmed 

Bankers’ Trust Co. v. Second Nat. 
Bank, 158 A. 343, 110 N.J.Bq. 64, and 
Blrae Corporation v. Bankers’ Trust 
Co., 168 A 344. 110 N.J.Eq. 66. 

68. N.T,—^Bryan v. Baldwin, 7 Lans. 
174, afflrmed 62 N.T. 232. 

69. W.Va—Crawford v. liO Fevre, 
88 S.E. 1087, 78 W.Va. 73. 

49 C.J. p 10 01 note 24. 

70. Ind,—^Eppert v. Lowlsh, 168 N. 
£1. 616, 91 Ind-App. 231, rehearlng 
denied 169 N.E. 884, 91 IndLApp. 
231. 

49 C.J. p 1001 note 26. 

71. Ind.—^Eppert v. Lowish, supra. 
Notloe held defective 

Where pledge contract authorized 
sale of pledged bends without ad- 
vertlsing, four-day notice of public 
sale published in newspaper merely 
^ reciting number and amount of 
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bonds and company Issuing them 
was defective, and purchase by as- 
signee of pledge was conversion.— 
Bppert V. Lowish, supra. 

72. U.S.—Bell V. Mills, Cal., 123 F. 
24, 59 C.C.A 104. 

73. Cal.—^Pirst Nat. Bank v. Land- 
reth, 16 P.2d 1010, 128 CaLApp. 
138. 

N.T.—^In re Kiamie's Estate, 76 N.T. 

S.2d 684, 191 Mlsc. 179. 

Pa—^Read v. Pennsylvanla Co. for 
Insurance on Lives and Granting 
Annuitles, 12 A2d 925, 338 Pa 
389. 

W.Va—Highland v. Lavis, 196 S. 
E. 604, 119 W.Va 601—First Nat- 
Bank v. Neuhardt, 183 S.E. 859, 
117 W.Va 70—Fisher v. Neuhardt, 
183 S.E. 861, 117 W.Va 80—Corr 
pus Juris dted lu Berry v. Neu¬ 
hardt, 183 S.E. 868, 869, 117 W.Va 
17. 

49 C.J. p 1001 note 28. 

Waiver after ineffeotlva notloe 
Technically, a notice of sale could 
no longer effectively constitute pub¬ 
lic notice after adjournment, and a 
further notice by publication should 
have been given before actual date 
of sale but, where the pledgor spe- 
ciflcally waived any right to object 
to the sale on such ground, he could 
not suhsequently contend that the 
sale was improper because of any 
Irregularity as to publication.—Gen¬ 
eral Phoenix Corp. v. Cabot, 89 N.E. 
2d 238. 300 N.T. 87. 

74. Fla—Scott v. National City 
Bank of Tampa 146 So, 673, 107 
Fla 818. 
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out notice,'^^ notwithstanding a statutory provisiom 
authorizing a private sale and prescribing the notice 
to be given in such cases or it may be implied 
from the surrounding circumstances.77 
By express stipulation, The general nile requir- 
ing a pledgee to give notice of the sale of the 
pledged property is subject to such other agree- 
ments as the parties may make and, unless there 
is a statutory provision to the contrary,'^^ the right 
of the pledgor to notice of sale may be waived by 
an express stipulation to that effect in the contract 
of pledge;80 and, where the pledgor, at the time of 
making the pledge, waives notice of sale, he may 
not, after the sale of the pledge, complain of want 
of notice;*! nor in such a case is the pledgee 
bound to notify the pledgor of the grounds on which 
he exercises the power of sale.** A stipulation in 
the contract authorizing the pledgee to make a 
pubKc or private sale has been held to authorize 
him to sell without notice of the time or place of 
sale ;** but there is also some authority to the con- 


trary.*^ A waiver stipulation that the pledged 
property may be sold either at public or private sale 
without notice applies only to notice to the pledgor 
of a private sale,** and, if the pledgee elects to sell 
at public sale, he must give public notice thereof.** 
Although the agreement provides for public or 
private sale without notice, where notice of public 
sale is given, the pledgor is cntitled to assume that 
a public sale will be had.**^ 

Without further notice. An agreement authoriz¬ 
ing a sale, on default, without further notice, waives 
notice of the time and place of sale,** but not the 
pledgor^s right to actual notice by demand for pay- 
ment or otherwise.** 

By agent. An agent of the pledgor who has only 
special authority to make the pledge has no au*^ 
thority to waive a statutory notice of sale.*® 

(2) Of Right to Sell without Notice 

A pledgee having been given the right to sell wlth». 
out notice may watve such right. 


75- Vt.—Thomaa v. Graves, 95 A. 

643. 89 Vt. 339. 

49 C.J. p 1001 note 29. 

76. Mlch.—Wilkes v. AJlegaa Frult, 
etc.. Co., 206 N.W. 483, 233 Mlch. 
215. 

49 C.J, p 1001 note 30. 

77. N.Y.—«mith v. Craigr, 106 K.E. 
798, 211 N.T. 456, Ann.Cas.l915B 
937—Jacobs v. National Bank of 
Far Bockaway, 13 N,T.S.2<1 60. 

7a N.T.—Smith v. Cralg, 106 N.R 
798, 211 N.T. 456, Ann.Cas.l915B 
937. 

79. Apiz.—Atlantic Nat. Bank v. 
Moore, 242 P. 1009, 29 Ariz. 468, 43 
A-LJt. 1184. 

80. IT.S.—Urlingr v, Finlc, C.CA.Pa.. 
141 F.2d 58—Jones v. Rineo Trust 
Co., D,C.Me., 45 F.2d 796—In re 
Starks, D.CPa., 55 F.Supp. 66. 

tey.-^udy V. Wbite, 38 S.W.2d 444, 
238 Ky. 547. 

N.T.—In re Kiamle’s Bstate, 76 N.T. 
S.2d 684, 191 Misc. 179-^acobs v. 
National Bank of Far Hockaway, 
13 N.Y.S.2d 60. 

49 C.J. p 1001 note 35. 

CoBstmction of afifreeanezLt 
Notes authorlzingr sale of collat- 
eral by holder without notice are 
coBstrued strlctly airainst maker.— 
Jones V. Emineo Trust Co., D.C.Me., 
46 F.2d 795. 

Zcxevooable zlght 

A pledgee can sell pledged prop¬ 
erty without notice where pledgee 
and pledgor have so stipulated, and 
such right Is irrevocable.—In re 
Siamie's Bstata 76 N.T.S.2d 684, 
191 Misg 179. 

Binding OBL snxety 
Where note expresaly waives no¬ 


tice of sale of collateral deposited 
as security for note, the waiver 
binds the surety as well as Princi¬ 
pal.—^Head v. Pennsylvania Co. for 
Insurance on Lives and Grantlng 
Annuitles, 12 A.2d 925, 338 Pa. 389. 

81. PsL—Bmpire Nat. Bank v. Hlgh 
Grade Oll Reflnlng Co., 108 A. 602, 
260 Pa. 256. 

49 C.J. p 1002 note 86. 

82. XJ.S.—^McDougall T. Hazleton 
Tripod-Boiler Co,, Tenn., 88 F. 217, 
81 C.aA. 487, 

83. Ala.—'Union Springs First Nat 
Bank v. Blue, 101 <So. 75, 20 Ala. 
App. 107. 

49 CJr, p 1002 note 38. 

84. Ohlo.—^Bates v. Wlles, 1 Handy 
682, 12 Ohlo Dea, Reprint 274— 
Lester v. Hieman, 4 Ohlo Dec., 
Reprint 132, 1 Olev.L.Rep. 52. 

85. Ark.—Union, eta, Trust Co. v. 
Harnwell, 260 S.W. 321. 168 Ark. 
295. 

49 C.J. p 1002 note 40. 

86. U.S.—Clapp V. Associated De- 
posltors, Toledo, Ohlo, D.C.Ohlo, 
83 F.Supp. 686. 

Pa.—^Huntingdon Valley Trust Co. v. 
Norristown-Penn Trust Co., 196 
A. 821, 329 Pa. 356. 

49 C.J. p 1002 note 41. 

Electloii to seu at public sale 
Provision of pledge agreement 
authorizing sale of pledged property 
at any public or private sale in such 
manner and on such terms and con- 
ditlons as pledgee deemed proper 
without notice, demand, or adver- 
tisement of any kind, did not give 
pledgee right to determlne condi¬ 
tione of a public sale as well as of 
a private sale, and, If a public sale 

120 


were elected by pledgee, notice was 
‘requfred to be given and other re- 
quirements of a public sale met— 
Clapp V. Associated Depositors, To¬ 
ledo, Ohlo, D.aOhio, 33 F.Supp. 686 
—49 aj. p 1003 note 76 [a]. 

Effect of fallure to give public &<k 
tice 

(1) Where pledgee was under 
terms of collateral agreement with 
pledgor empowered to sell pledged 
security at public or private sale 
and notlfled attomeys for deceased 
pledgor^s estate that public sale- 
would be had, a sale held without 
notice to publla whereln pledgee 
purchased the pledged security for 
nominal price, was Invalid, and 
pledgee held the security subject to. 
provisions of the collateral agree¬ 
ment—Huntlngdon Valley Trust Co. 
V. Norristown-Penn Trust Co., 196 A 
821, 829 Pa. 356. 

(2) The fact that pledgor recelved 
falr vaJue from pledgee’s purported' 
public sale of pledged property 
would not validate the ];nibllc sale- 
which was otherwlse Invalid because 
no notice to public was given or- 
other requirements of public sale- 
met—Clapp v. Associated Deposi¬ 
tors, Toledo, Ohlo, D.aOhlo, 33 F. 
Supp. 686. 

87. Pa,—Huntlngdon Valley Trust 
Co. V. Norristown-Penn Trust Co., 
196 A. 821, 829 Pa. 356. 

88. Md.—‘Maryland P: J/na. Co. v. 
Dalrymple, 25 Md. 242, 89 Am.D. 
779. 

89 ^ La.—Smith v. Shlppers* Oll Co., 
45 So. 538, 120 La. 640. 

49 C.J. p 1002 note 43. 

90. Ga.—^Van ArsdaJe v, Joiner, 44* 
Ga. 173. 
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The right of the pledgee to sell without notice 
may be waived by the pledgee,®^ even where it is 
stipulated that the sale may be made without no¬ 
tice,and such waiver requires no new or inde- 
pendent consideration to support it.^^ The waiver 
may be made either expressly®^ or it may be im- 
plied from the pledgee’s conduct,^5 such as his 
granting indefinite indulgence to the pledgor;S6 but 
it has been held that such power to sell without 
notice is not waived by a mere delay in making 
sale.^^ 

Recalling waiver, Where such a waiver has been 
made, it cannot be recalled by the pledgee without 
notice to the pledgor and an opportunity to protect 
the pledge.^8 

§ 60. -Time, Place, Manner, and Con- 

duct o£ Sale 

a. Time of sale 

b. Place of sale 

c. Manner and conduct of sale 

a. Time of Sale 

The contract of pledge may epecify the time for eale 
after default, but, where It doea not, the sale shouid be 
made wlthln a reaaonable time. 

Unless there is a special agreement making it the 
duty of the pledgee to sell within a specified time 
after default,the pledgee is not bound to sell 
promptly on the pledgor’s default,^ but he may, at 
his election, do so.2 The time of sale, however, 
must be reasonable,* and, where it is so, the pledgee 
is not liable because the market is in poor condi- 
tion,^ and he is not bound to postpone the sale, even 
though the property is then depreciated in value.® 


On the other hand, where the weather is inclement, 
the bidders few, and the bids very low, it has been 
held that it is Idie duiy of the pledgee to postpone 
the sale.® 

Where notice given. Where notice of the time of 
sale has been given, the sale must be held at the 
time mentioned in the notice.^ 

b. Place of Sale 

A reasonable place must be flxed for the sale, and, 
where notice of sale Is qlven, the sale must be held at 
the place mentioned In the notice. 

The pledgee must fix a reasonable place for the 
sale of the property,® and, where notice of the 
place of sale has been given, the sale must be held 
at the place mentioned in the notice;® and, where 
the pledgor, on receiving due notice, makes no ob- 
jection to the place of sale, he may not claim after 
the sale that the place was improper.i® In order to 
constitute the sale a public one, it must be held in a 
public place where there may be competitive bid- 
ding.ii 

c. Manner and Conduct of Sale 

(1) In general 

(2) Public or private sale 

(3) Good faith and diligence in general 

(4) Adequacy of price 

(1) In General 

In the absence of statutory or contractual provtslons 
as to the manner of sale, the manner In which pledges 
are usually sold may be followed. 

In the absence of a special agreement or statute 
as to the manner of sale, a sale of pledged property 


91. D.C.— TJ. S. Trust Co. v. Blun- 
don, 42 APP.D.C. 600. 

92. D.C.—S. Trust Co. v. Blun- 
don, supra. 

N.T.—Toplitz V. Bauer, 55 NJEI. 1059, 
161 N.T, 325. 

93. D.C.—^IT. S. Trust Co. v. Blun- 
don, 42 APP.D.C. 600. 

N.T.—Toplltz V. Bauer. 55 N.EI. 1069, 
161 N.T. 326. 

94. N.T.—^Mannlng* v. Heldelbach, 
138 N.T.®. 760, 153 App.Div, 790. 

95- La.—Smlth v. Shlppers* OH Co., 
45 So. 533, 120 La. 640. 

96. Tenn.—^Moses v. Grainger, 58 

S.W. 1067, 106 Tenn. 7, 53 L.R.A. 
857. 

49 C.J. p 1002 note 51. 

97« Mlch.—Wllkes v. Allegan Pruit, 
etc., Co., 206 N.W. 488, 288 Mich. 
215. 

49 CJ. p 1002 note 52. 


98- N.T,—Toplitz V. Bauer, 66 N.E. 
1059, 161 N.T. 825. 

99. Tex.—Hazleton v. Holt, Civ. 

App., 285 S.W, 1116. 

49 C.J. p 1003 note 56. 

1- Ga.—Thornton v. Martin, 42 S.B. 
848, 116 Ga. 116. 

lowa.—Bobinson v. Hurley, 11 Xowa 
410, 79 Axn.D. 497. 

2. M[^s.—Whltmajt v. Boston Ter¬ 
mina! Befrigreratlngr Co., 124 N.B. 
48, 238 Mass. 386. 

3. Mass.—Guinzburgr v. H. W. 
Downs Co., 43 N.E. 195, 165 Mass. 
467, 52 Am.S.K. 625. 

49 C.J. P 1003 note 59. 

4. N.T.—Pranklln Nat. Bank v, 
Newcombe, 37 NT.S. 271, 1 App. 
Dlv. 294, aJBxmed 51 NJEI. 1090, 157 
N.T. 699. 

49 C.J. p 1003 note 60. 
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6. Cal.—^Hudgrens Cbamberlain, 
120 P. 422, 161 CaJ, 710. 

49 C.J. p 1003 note 61. 

6. Mo.—^Laclede Nat. Bank v. Hlch- 
ardson, 66 S.W. 1117, 166 Mo. 270, 
79 Am.S.B. 628. 

7. N.T.—Genet v. Howland, 45 
Barb. 660, 30 How.Pr. 360. 

8. Mass.—Guinzburgr v. BL W. 
Downs Co., 43 N.E. 195, 165 Mass. 
467. 62 Am.S,R. 626. 

49 C.J. p 1003 note 66. 

9. N.T.—Genet v. Howland, 45 
Barb. 660, 30 E;ow.Pr. 860. 

10. Mass.—Guinzburg v. H. W. 
Downs Co., 48 N.E. 195, 166 Mass. 
467, 62 AJXL&.R. 525. 

11. IT.S.—^In re Thompson, D.C.Pa, 
276 P. 813, affirmed, C.C.A., 284 
P. 65, certiorari denled 48 S.C!t. 
248, 260 IT.S. 748, 67 L.Ed. 49A 

49 C.J. p 1008 note 71. 
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may be made in the same manner in which pledg-es 
are nsually sold.^^ Where the pledge agreement 
authorizes either a public or private sale, the 
pledgee, having elected the manner of sale, is 
bonnd by his election and may not sell in any other 
manner.^® 

The pledgee must comply with spedal provisions 
as to the manner of sale contained in the contract 
of pledge^^ or in a statute,unless the parties have 
expressly contracted otherwise.^® If the pledgee 
sells as provided by law and by the contract, with- 
out doing anything to prevent a fair sale, the 
pledgor may not complain;^*^ nor may he complain 
of irregularities which he ‘himself has invited;^^ 
but the sale, whether public or private, must be 
fair and open.^® A provision in the agreement for 
the sale of pledged assets contemplates a sale for 

cash.20 

(2) Public or Private Sale 

(a) Public sale 

(b) Private sale 


(a) Public sale 

In the absence of a speciai agreement otherwlse, a 
sale of pledged property must be at public auctlon. 

In the absence of a speciai agreement otherwise,^! 
a sale of pledged property must be at public auc- 
tion,22 after due advertisement or notice thereof, 
and an opportunity to the public to bid on the prop¬ 
erty,23 and, as discussed supra § 59, after reason- 
able notice to the pledgor of the time and place of 
sale. Some statutes expressly declare these rules,24 
and a statute requiring public advertisement and 
sale of a pledge has been held to apply to an oral 

pledge.25 

(b) Private Sale 

As a general rule a private sale Is not binding on 
the pledgor in the absence of an express stipulation in 
the contract of pledge or acquiescence In the sale. 

As a general rule a private sale is unauthorized 
and is not binding on the pledgor,26 although a de- 
mand and notice on the part of the pledgee have 
been waived,27 unless the parties have expressly 
stipulated in the contract of pledge that the sale 
may be a private one^S or the pledgor has acqui- 


IS. Colo.—^Drake v. Pueblo Nat. 
Bank» 96 P. 999, 44 Colo. 49. 

13- U.S.—Clapp V. Associated De- 
positors, Toledo, Ohlo, D.C.OIiio, 
33 F.Supp. 686. 

KottfioatloiL as ^eotion 

Where pledge agreement author- 
ized pledgee to sell pledged prop¬ 
erty at either public or private sale 
and pledgee notifled pledgor that the 
sale wouid be a public sale, pledgee 
was bound by his election and could 
not thereafter sell In any other man¬ 
ner.—Clapp V. Associated Deposi- 
tors, Toledo, Ohlo, supra. 

14- Arlz.—^Valley Nat. Bank v. 
Stewart, 89 P.2d 493, 53 Ariz. 328. 

49 C.J. p 1003 note 74. 

15. Arlz.—‘United Bank, etc., Co. v. 
Jones, 249 P. 747. 30 Ariz. 657. 

49 C.J. P 1003 note 75. 

What law govems 

Pledge agreement made in another 
state reauired sale of securities 
thereunder in accordance with law 
of such state.—Callfomia Bank v. 
Daniel, 288 P. 7, 36 Ariz. 649. 

16. Ga.—^Halliday v. Stewart Coun- 
ty Bank, 37 S.E. 721. 112 Ga. 461. 

Okl,—Ardmore State Bank v. Mason, 
120 P. 1080, 30 Okl. 668. 39 L.R.A., 
N.S., 292. 

17. tT.S.—Ckirpiu Jtirls dted In 
Faivret v. P^rst Nat. Bank in 
Richmond, C-OA-Cal., 160 F.2d 827, 
831. 

Cal.—^Williams v. Parker, 157 P. 560, 
30 Cal-App. 71. 

18. U.S.—^Faivret v. First Nat. 


Bank in Richmond, C.C.A.Cal., 160 
F.2d 827. 

Timely objeotion necessary 
A letter written by pledgor to 
pledgee objecting to the sale of 
pledged goods on warehouse prem- 
ises because of a clause in the lease 
prohibiting an auctlon sale, did not 
constitute a valid objection wlthln 
reasonable time where it was sent 
after notice of sale had been given 
and was received on the day of the 
sale.—^Faivret v. First Nat. Bank In 
Richmond, supra. 

19. N.T.—Cole V. Manufacturers 
Trust Co., 299 N.T.S. 418, 164 Misc. 
741. 

20. Pa.—^Huntingdon VaJley Trust 
Co, V, Norristown-Penn Trust Co., 
196 A- 821, 329 Pa. 366. 

21. Ark.—^Unlon, etc., Trust Co. v. 
Harnwell, 250 S.W. 321, 158 Ark. 
295. 

49 C.J. p 1003 note 78. 

22. N.J.—^Moss Industries v. Irvlng 
Metal Co.. 61 A.2d 159, 142 N.J.Eq. 
704. 

Wash.—Corpus Juris oited In Rol- 
stad V. Tounglove Grocery Co.. 
201 P.2d 142, 144, 32 Wash.2d 212. 
49 C.J. p 1003 note 79. 

23. Ark.—Union, eta, Trust Co, v. 
Harnwell, 260 S.W. 321, 158 Ark. 
295. 

24. NJ>.—^Reeves v. Bruening, 114 
N.W. 813, 16 N.D. 398. 

49 C.J. p 1004 note 83. 

25. S.C.—Cooper-Smith Co. v. Bell, 
134 S.E. 668, 137 S.C. 1, overruling 
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Sellers v. Hancock, 20 S.E, 13, 42 
S.C. 40. 

26. Ark.—Union, etc., Trust Co. v. 
Harnwell, 250 S.W. 321, 158 Ark. 
295. 

49 <C.X p 1004 note 86. 

27- N.T,—^Strong v, National Me¬ 
chanica* Banking Assoc. 45 N.T. 
718. 

28. Ariz.—Atlantic Nat Bank v. 
Korrlck, 242 P. 1009, 29 Ariz. 468, 
43 A-L-R. 1184. 

49 C.J. p 1004 note 88. 

‘^Private sale” 

(1) A pledgee of negotiable se¬ 
curities €U3 collateral for note, by 
maklng entries on its books showlng 
a transfer of collateral and credit 
on notes wlthout notice to pledgor, 
did not conduct a “private sale” 
within contract of pledge providing 
that on default pledgee mlght wlth¬ 
out notice sell collateral at publlo 
or private sale and hecome purohas- 
er at such sale, word “sale" within 
contract meanlng a sale where thlrd 
persons bid or are given opportunity 
to bid and to become purchasers; 
the “private sale” which was with¬ 
in Intentlon of parties was a pri¬ 
vate saJe to be made in ordinary 
way. where competltlve biddlng is 
invited and is unrestricted and is 
fair and open.—Cole v. Manufactur¬ 
ers Trust Co., 299 N.T.S. 418, 164 
Misc. 741. 

(2) Under such a contract the 
pledgor was not precluded from 
maintaining action for converslon of 
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esced in such sale.29 A private sale may be valid 
under this rule, although a public sale is required 
by statute, since such statute, being for the benefit 
of the pledgor, may be waived by him;30 such 
an agreement is void where it is contrary to the 
public policy as expressed in the statute.^i An 
attempted public sale which was void because of 
failure to comply with the statutory-requirement, 
and was, therefore, of no effect, will not prevent 
a subsequent private sale authorized by the pledge 
agreement.®^ 


§ 60 

(3) Good Faith and Diligence in General 

The pledgee In making the sale aots as trustee or 
agent of the pledgor and must act fairiy and in good 
faith wIth reasonable sklll and diligence. 

In making the sale the pledgee is regarded as 
acting as a trustee,33 or agent of the pledgor,34 and 
accordingly must act fairiy and in good faith,35 
and with a reasonable degree of skill and diligence36 
to conserve the interests of the pledgor37 and of 
other per sons concemed,33 as well as to secure and 
protect the pledgee’s own rights or interests.39 


collateral by pledgee wMch merely 
transferred collateral on Its books 
on ground that pledgee allegedly 
paid market prlce for collateral, 
since price paid by pledgee was Im- 
materlaJ, determinative factor belng 
wbether pledgee actuaily conducted 
a private sale as required by con- 
tract.—Cole v. Manufacturers Trust 
Co., 299 N.Y.S. 418. 164 Misc. 741. 

(3) As used In a contract provld- 
ing for sale of pledged property 
"private sale*’ comprehends some- 
tblng more than a mere taking over 
of the property by the pledgee at 
such prlce as he may elect to con- 
sider an olEer. It must be a sale 
conducted In the manner usually and 
ordinarily followed in relatlon to 
private saJes of property.—^Lowe v. 
Ozmun, 86 P, 729, 732, 3 Cal.App. 
387. 

29« N.T.—Willoughby v. Comstock, 
3 HUl 389. 

8.0.—^Ex parte Fisher, 20 S.C. 179. 

30. Ariz.—Atlantic Nat. Bank. v. 
iEorrlck, 242 P. 1009, 29 Ariz. 468, 
43 A.L.R. 1184. 

Okl.—^Ardmore State Bank v. Mason, 
120 P. 1080, 30 Okl. 568, 39 L..RJL, 
N.S., 292. 

31. Okl.—^Burke v. Tarrant Inv, Co., 
26 P.2d 949, 166 Okl. 179. 

32. fU.S.—Clapp V. Associated De¬ 
positore, Toledo, Ohlo, D.C.Ohio, 
33 F.Supp. 686. 

Aziz.—Valley Nat. Bank v. Stewart, 
89 P.2d 493, 53 Ariz. 328. 

Private sale without notlce after 
void public saJe held vaiid.—Clapp 
V. Associated Depositors, Toledo, 
Ohlo, D-C.Ohlo, 33 F.Supp. 686. 

33. TJ.S.—Grins v. Mauser Plumbing 
Supply Co., aCJLN.Y., 148 F.2d 
974. 

Ind.—^National Mill Supply Co. v. 
State ex rei. Morton, 6 N.E.2d 643, 
211 Ind. 243, 109 A.L..R. 1101— 
Eppert V. Lowish, 168 N.E. 616, 91 
lnd.App. 231, rehearing denied 169 
N.E. 884, 91 Ind.App. 231. 

]\lo.—Corpus Juris quoted In Mer- 
cantile-Commerce Bank & Trust 
Co. V. Kieselhorst Co., 164 S.W.2d 
342, 347, 350 Mo. 30— Corpus Juris 
dted In Continental ds Commerclal 
Nat. Bank of Chicago v. Klcker, 49 
S.W.2d 20, 23, 330 Mo. 76. 


W.Va.— Corpus JUxls quoted in 
Highland v. Davis, 196 S.B. 604, 
610, 119 W.Va. 501. 

49 C.J. P 1004 note 91. 

Duty as trustee 

A pledgee bank, acting as trustee 
in selling note and trust deed, 
pledged as collateral security for 
another note held by it and due at 
time of sale owed pledgor positive 
duty to use proper exertions to ren- 
der collateral effective.—^Haake v. 
Union Bank & Trust Co., Mo.App., 
64 S.W.2d 469. 

34. Md.—Kemp v. EZemp, 16 A.2d 
888, 178 Md. 645. 

Mo.— Corpus Juris quoted In Mer- 
cantile-Oommerce Bank & Trust 
Co. V. Kieselhorst Co., 164 S.W.2d 
342, 347, 360 Mo. 30. 

W.Va.— Corpus Juris q,uoted in 
Highland v. Davis, 196 S.E. 604, 
610, il9 W.Ta. 601. 

49 C.J. P 1004 note 92. 

35- U.S.—^Faivret v. First Nat. Bank 
in Richmond, C.C.A.Cal., 160 F.2d 
827. 

Ind.—Walner v. Capron, 66 N.B.2d 
64, 224 Ind. 267. 

lowa.—Williams v. Herman, 249 N. 

W. 216, 216 lowa 499. 

Mo.— Corpus Juris quoted in Mer- 
cantile-Commerce Bank & Trust 
Co. V. Kieselhorst Co., 164 S.W.2d 
342, 347, 350 Mo. 30— Corpus Juris 
dted in Continental & Commerclal 
Nat. Bank of Chicago v. Ricker, 
49 S.W.2d 20, 23. 330 Mo. 76. 
Wash.—^Dodge v, Scrlpps, 37 P.2d 
896, 179 Wash. 808, certiorari de¬ 
nied 66 S.Ct 649. 296 U.S. 739, 79 
L.Ed. 1686. 

W.Va.— Corpus Juris quoted in 
Highland v. Davis, 195 S.E. 604, 
610, 119 W.Va 601. 

I 49 C.J. p 1004 note 93. 

36. Mo.— Corpus Juris quoted in 
Mercantile-Commerce Bank & 
Trust Co. V. Kieselhorst Co., 164 
S.W.2d 342. 347. 350 Mo. 30. 

Wash.— Corpus Juris dted In Dodge 
V. Scripps, 37 P.2d 896, 903, 179 
Wash. 308. 

W.Va— Corpus Juris quoted In 
Highland v. Davis, 196 S.E. 604, 
610, 119 W.Va 601. 

49 C.J. p 1005 note 94. 
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Proper oare and dlUgenoe held 
shown 

Mich.—W. P. Sheetz & Co. v. Com- 
monwealth Commerclal State 
Bank, 276 N.W. 781, 282 Mich. 96. 

37. U.S.—^Faivret v. First Nat. Bank 
in Richmond, C.C.ACal., 160 lF.2d 
827—Clapp V. Associated Deposi¬ 
tors, Toledo, Ohio, D.C.Ohio. 33 F. 
Supp. 686. 

Ariz.—California Bank v. Daniel, 288 
P. 7, 36 Ariz. 549. 

Ind.—^National Mill Supply Co. v. 
State ex rei. Morton, 6 N.B.2d 643, 
211 Ind. 243, 109 A.L.R. 1101. 

Mo.— Corpus Juris quoted in Mer- 
cantile-'Commerce Bank & Trust 
Co. V. Kieselhorst Co., 164 S.W.2d 
342, 847, 350 Mo. 30. 

S.C.—In re Lewls, 21 S.E.2d 205, 201 
S.C. 43. 

Wash.—^Dodge v, Scrlpps, 37 P.2d 
896, 179 Wash. 808, certiorari de¬ 
nied 66 S.Ct. 649, 296 U.S. 739, 79 
L.Bd. 1686. 

W.Va— Corpus Juris quoted in 

Highland v. Davis, 195 S.E. 604, 
610, 119 W.Va 601. 

49 O.J. p 1005 note 96. 

38. Ariz.—California Bank v. Daniel, 
288 P. 7, 36 Ariz. 649. 

Mo.— Corpus Juris quoted in Mer¬ 
cantile-Commerce Bank & Trust 
Co. V. Kieselhorst Co., 164 S.W. 
2d 342, 347, 350 Mo. 30. 

W.Va— Corpus Juris quoted in 

Highland v. Davis, ‘195 S.E. 604, 
610, 119 W.Va 501. 

49 C.J. p 1005 note 97. 

Ghiarantors of note 

Pledgee of collateral securlng note 
of bank guaranteed by dlrectors of 
bank was a trustee with respect to 
collateral as to both dlrectors and 
bank.—California Bank v. Daniel, 
288 P. 7, 36 Ariz. 649. 

39. Mo.— Corpus Juris quoted in 
Mercantile-Commerce Bank & 
Trust Co. V. Kieselhorst Co., 164 S. 

I W.2d 342, 347, 350 Mo. 80. 

Wash.—^Dodge v. Scrlpps, 37 P.2d 
896, 179 Wash. 308, certiorari de¬ 
nied 65 S.Ct. 649, 296 U.S. 789, 79 
L.Ed. 1686. 

W.Va— Corpus Juris qubted in 
Highland v. Davis, 195 S.E. 604, 
610, 119 W.Va 601. 

49 C.J. p 1005 note 98. 
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These rules apply, although the pledgee is author- 
ized to sell without appraisement, advertisement, or 
notice,40 or to purchase for himself.^i The pledgee, 
however, i's not bound to use extraordinary care 
and skill,42 and it has been held that he is not re- 
quired to exercise the same care, prudence, and 
diligence as a prudent man would exercise in the 
sale of his Ofwn property.'*^ A sale otherwise open, 
public, and fair is not invalid because the pledgee 
desists from bidding at the request of an intending 
purchaser,44 or because there is only one bidder;^^ 
or because the pledgee fumishes the purchaser with 
a large per cent of the purchase money and takes 
back a pledge of the property as security.^® 

ExJiibiting property^ In making the sale it is the 
pledgee’s duty to exhibit the pledged property in 
such a manner as to attract buyers,^*^ and to disclose 
to them the property to be sold;^® but a statutory 
requirement that the property be present at the time 
and place of sale is substantially complied with 
when it is near-by and there is opportunity for in- 
spection,^® and, where the property sold is a note, 
the sale is not invalidated because made without the 


physical presence of drafts issued therefor but not 
in the possession of, or known to, the pledgee.®® 

(4) Adequacy of Price 

The pledgee must exercise reasonable care, skili, and 
diligence to obtain a falr and adequate price, but, where 
he so acts, mere Inadequacy of price is no ground for 
setting aside the sale. 

The pledgee must exercise reasonable care, skill, 
and diligence to obtain a fair and adequate price 
for the property he must use every reasonable 
means to obtain what the property is reasonably 
worth at the time of the sale.®® According to some 
authority, if a pledgee sells to himself he must pay 
the reasonable market value,®® but according to 
other authority the fact of a purchase for a nominal 
amount is not alone sufficient evidence to establish 
bad faith.®4 In the absence of fraud or unfair 
dealings the pledgee is required to obtain only the 
market value, and not the so-called actual value, 
of the property.®® He must not unduly sacrifice 
the property,®® even though he has the right to buy 
it in for himself.®*^ The pledgee, however, is not 
required to watch the market and take advantage of 
the most favorable opportunity for selling;®® and, 


4a 'llLo .—Corpus Toris guoted in 
Mercantile-Commerce Bank & 
Trust Co. V. S^leselhorst Co., 1S4 S. 
W.2d 342. 347, 850 Mo. 30. 

W.Va.—Coieras Toris gnoted la 
Hlshland v. Davis, 195 S.EL 604, 
610, 119 W.Va. 601. 

49 aJ. p 1005 note 99. 

41, U.S.—^Dibert v. Wernicke, Ohio, 
214 F. 673, 131 C.aA. 109. 

Mo.—Corpus Toris qnoted in Mer- 
cantils-Commerce Bank & Trust 
Co. V. Sieselhorst Co., 164 S.W.2d 
342, 847, 350 Mo. 30. 

W.Va.—Corpus Toris a^ooted In Blgh- 
land V. Davis, 195 S.B. 604, 610, 
119 W.Va. 601. 

40. Mich,—Alexander v. Glass, 299 
N.W. 166, 298 Mlch. 483. 

R.L—Wbltin v. Paul, 13 R.I. 40. 

43. Mass.—-Newsome t. Davis, 133 
Mass. 343. 

49 C.J. p 1005 note 3. 

44i N.T.—Cominsr v. Pond, 29 Hun 
129. 

45. Mass.—GuinzbuTjT v. W. BL 
I>owiis Co., 43 N.E. 195, 165 Mass. 
467, 52 Am.S.R. 525. 

46. TJ.S.—^Morris v. East Side R. 
Co., Or., 104 P, 409. 43 C-OA. 605. 

47. Ohlo.—^Merchants Banking, etc., 
Co. V. Ryder, 25 Ohio Cir.Ct..N.S., 
158. 

48. HL—Farrell r. Stafford, 203 Hl. 
App. 357. 

49 CT. P 1005 note 8. 

0.S.—^Faivret v. «First Nat. Bank 
in Richmond, CLCJLCal., 160 F.2d 
827. 


50. Ariz.—Californla Bank v. Daniel, 
288 P. 7, 36 Ariz. 549. 

51. Mo.—Corpus Toris dted In Con¬ 
tinental & Commercia! Nat Bank 
of Cblcago V. Ricker, 49 S.W.2d 
20, 23, 330 Mo. 75. 

49 C.J. p 1005 note 9, 

52. U.S.—^Faivret v. Urat Nat. 
Bank in Richmond, C.C.A.Cal., 
160 P.2d 827. 

Md.—iKemp v. *Kemp, 16 A.2d 888, 
178 Md. 645. 

Tex.—Cox V. Republic Nat Co., Clv. 
App., 112 S.W.2d SOO, error dis- 
missed. 

49 C.J. p 1005 note 10. 

53. Tex.—Cox V. Republic Nat Co., 
supra. 

Xdabillty for diiference 
A pledgee, who was authorlzed 
under collateral security agreement 
to sell stock on default of pledgor, 
was llable to ludgment creditor of 
pledgor for dlfference between mar¬ 
ket value of stock and what pledgee 
pald for it—Cox v. Republic Nat. 
Co., supra. 

54. N.T.—General Phoenix Corp. v. 
Cabot, 89 N.E.2d 238, 300 N.T. 87. 

55. CaL—Central Nat Bank of Oak- 
land V. Peck, 69 P.2d 699, 15 Cal. 
App.2d 512. 

N.T.—^Murray v. Orange County As¬ 
sociates, 66 N.T.S.2d 473, 187 Misc. 
917. 

3^ted market value 

Where pledge agreement provided 
that it any of the collateral pledged 
to secure note depreclated in value, 
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plaintifC could demand addltional 
collateral, and that in event addl¬ 
tional collateral was not deposited 
wlthin a deslgnated time after de¬ 
mand, plaintilf could elect to sell 
the collateral securities, and because 
of a depression the market value of 
the collateral decllned, and plaintiff 
demanded addltional collateral and, 
when addltional collateral was not 
forthcomlng, sold the collateral, the 
sale of the collateral was valid, 
even though the llsted market value 
of the collateral did not represent 
the true value of the collateral.— 
Mercantile-Conmierce Bank & Trust 
Co. V. Kieselhorst Co., 164 S.W.2d 
342, 350 Mo. 30. 

Burden to jdiow authority of 
pledgee of commercia! paper to dis- 
pose of it at less than Its face value 
rests on person who asserts valld- 
ity of pledgee*s action in so dispos- 
ing.—-Love v. Rogers, 160 So. 815, 
168 msa. 1. 

56- TT.S.—Gins v. Mauser Plumblng 
Supply Co., C.C.A-N.T.. 148 P.2d 
974—^Buder v. New Tork Trust 
Co., iC-C-A-NT., 82 F.2d 168, 104 
A.D.R. 1036. 

Ind.—Bppert v. Lowlsh, 168 N.B. 
616, 91 Ind.App. 231, rehearing de- 
nled 169 N.E. 884, 91 Ind.App. 281. 
49 C.J. p 1005 note 11. 

57. Mlss.—C ommercla 1-German 
Trust, eta, Bank v. Conner, 76 Sa 
445, 114 Mlss. 644. 

49 aj. p 1006 note 12. 

58. R.L—Whltln v. Paul, 13 R.I. 40. 
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if the sale is conducted in good faith and with 
reasonable skill and diligence, mere inadequacy of 
price is no ground for setting aside the sale,®^ or 
for rendering the pledgee liable in damages,®® un- 
less the discrepancy is so great as to establish negli- 
gence or bad faith on his part and make him liable 
for the difference between the selling price and the 
actual value of the property;®^ and it has been held 
that, where the property is readily salable on the 
open market, at a definite market value, the mere 
failure of the pledgee at a private sale to sell at 
such value may of itself amount not only to a fail¬ 
ure of ordinary and reasonable skill and diligence, 
but also, where the facts are plain, amount to such 
lack of good faith as to constitute fraud and con- 
version.®^ 

§ 61 . -Persons Who May Buy at Sale 

a. In general 

b. Pledgee as purchaser 

a. In General 

Persons associated wlth the pledgee have been held 
proper purchasers where they buy for themselves. 

The validity of a sale to a particular person must 
be determined by the facts existing at the time of 
the sale.®® The incapacity of a pledgee to pur- 
chase at his own sale does not prevent the agent 
or attorney of tihe pledgee from purchasing the 
property in good faith for himself,®^ and the sale 
is not rendered voidable by bis subsequent sale of 


the property to the pledgee.®® An agent with whom 
a note has been left for collection and to whom 
collateral securities have been delivered for sale 
if necessary to secure the collection, is not a “hold- 
of such securities within a provision in the 
note authorizing the holders to sell the securities 
and to become the purchaser thereof, and, there- 
fore, such agent may not become the purchaser 
at a sale made by him.®® A pledge to an agent 
personally does not prevent his prindpal from pur¬ 
chasing at a sale thereof.®'^ 

Partner. It has been held that a general partner 
of a firm holding property in pledge may not pur- 
chase the property for himself ,*®® but that this dis- 
ability does not apply to a special partner, who is 
prohibited by statute from transacting any business 
on account of the firm.®® 

b. Pledgee as Fuxcliaser 

(1) Without authority 

(2) Under express authority 

(1) Without Authority 

(a) In general 

(b) Purchase through third person 

(c) Unauthorized purchase as conver- 

s-ion 

(a) In General 

Uniess specially authorized to do ao « pledgee may 
not, aa againat the pledgor, beoome the purchaser of 
the property at hia own sale. 


Tex.—KInff v. Texas Banking, etc., 
C!o., 58 Tex. 689. 

59. TJ.S.—Stedham Swlft & Co., 

•aCJLGa., 79 (P.2d 648. 

N.T.—General Phoenix Corp, v. Cab- 
ot, 89 N.R2d 238, 300 N.T. 87— 
In re Klamle*s Bstate, 76 N.T.S. 
2d 684. 191 Misc. 179. 

49 C.J. p 1005 note 14. 

Zn determlnliig' responslbUity of 
pledgee with authority to liquldate 
collateral and apply proceeds on In- 
debtedness with respect to alleged 
sacrifice sale of certaln pledged as- 
sets wlsdom after the event Is not 
the test.—^Montclair Trust Co. v. 
Star Co., 50 A.2d 481, 139 N.J.Eq. 
211, record remanded for amendment 
57 A-2d 7. 141 N.J.Eq. 263, record 
remanded for amendment 57 A.2d 7, 
141 N.J.E<i. 265. 

Bvidexice of InAdeguacy was held 
Insufflcient to show that pledgee*s 
sale of collateral was Invalid for 
lack of notice to pledgor or for bad 
faith of pledgee.—In re iElamie*s 
Estate. 76 N.Y.S.2d 684. 191 Misc. 
179. 

Pncohase by pledgee 

Where the terms of the contract 
authorize the pledgee to sell and to 


purchase on sale, and due notice 
of the sale is given to pledgor so 
that he has an opportunity to pro- 
tect his Interest, a low or Inade- 
quate price is not sufficient to es¬ 
tablish that lack of good faith or 
diligence on part of pledgee whlch 
would warrant setting aside the 
sale.—General Phoenix Corp. v. Ca- 
bot, 89 N,E.2d 288, 300 N.T. 87. 

60. Mass.—Whipple v. Button, 56 
N.E. 581, 175 Mass. 865. 

49 O-J. P 1006 note 15. 

61. Tex.—^Anchor v. Gose, Clv.App., 
8 e.W.2d 690. 

49 C.J. p 1006 note 16. 

62. Ga.—Southern Exch. Bank v. 
Langston, 127 S.E. 280, 83 Ga.App. 
477. 

Pa.—Corpus Juris quoted ia Brukas 
V. Union Nat. Bank & Trust Co. 
of Shenandoah, 26 A.2d 663, 664, 
845 Pa. 15. 

3?roperty held aot xeadily salable 
Pa.—^Brukas v. Union Nat. Bank & 
Trust Co. of Shenandoah, 26 A.2d 
663, 845 Pa. 15. 

63. lowflu—•Williams v. Herman, 249 
N.W. 215, 216 lowa 499. 

64. lowa.—Corpus JnrUr dted In 
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Williams v. Herman, 249 N.W. 215, 
216 lowa 499. 

Md.—Steelman v. Weisklttel, 42 A. 

216, 88 Md. 519. 

Sou and associate 

Pledgee*s private sale of collateral 
to his son associated with him In 
business, after repeated unsuccess- 
ful efforts to sell to others, and no¬ 
tice to debtor could not be set aside 
where son was not father^s agent 
and there was no proof that price 
was unfalr, and, whlle such fact 
would cause the sale to be scrutin- 
ized, it would not alone invalldate 
it.—Williams v. Herman, 249 N.W. 
215, 216 lowa 499. 

65. Md.—Steelman v. Weiskittel, 42 
A. 216, 88 Md. 519. 

66. Ohio.—^Moore v. Central Nat. 
Bank, 12 Ohio Cir.Ct.,N.fl., 529, 31 
Ohio Cir.Ct. 614. 

67. Ind.—Crescent City Bank v. 
Carpenter, 26 Ind. 108. 

49 C.J. p 1006 note 22. 

68. Or.—Thomas v. GUberl;, 101 P. 
893, 104 P. 88«, 55 Or. 14, Ann. 
Cas.l912A 616. 

69. N.T.—Lewis v. Graham» 4 Abb. 
Pr. 106. 
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The niles relating to the purchase by a mort- 
gagee of the property mortgaged at a sale thereof 
by himself apply to the purchase by a pledgee of 
the property pledged;'^® and accordingly it is a 
well settled rule, that, unless specially authoriz^ 
to do so, a pledgee after a default may not, as 
against the pledgor, become the purchaser of the 
property pledged at a sale thereof by himself.^i 
Such a purchase, however, does not dissolve or 
change the relationship of pledgor and pledgee,'^^ 
and is not void except in case of actual fraud,'^^ 
but is merely voidable,^^ especially where the 
pledgee is the highest bidder for the property 
and passes title until the pledgor disaffirms the 
sale,*^® and as a condition to disafl5rming the pur¬ 


chase, the pledgor must offer to do equity,'^^ which 
usually requires an offer to redeem by pa3anent of 
the secured dobt.*^^ 

Under this rule if the pledgee, either directly or 
indirectly, wrongfully becomes the purchaser at 
his own sale, the pledgor at his election, which 
must be exercised within such a reasonable time as 
to Show due diligence,'^® may either avoid the sale, 
in which case the pledgee will hold the property 
subject to the same conditions as before,80 without 
regard to the question of good faith or fairness in 
the conduct of the sale,®^ or the adequacy of the 
price realized;82 or the pledgor may affirm the 
sale, and hold the pledgee responsible for the ap- 
plication of the proceeds,83 in which case the title 


70- Ala.—^Bamett v. Dowdy, 93 So. 
638, 207 Ala. 641. 

Higlit of mortgagee to purcliase see 
mortg^ages §S 577, 733. 

71. IT.S.—Corpus aruzis clted in 
Simon v, H. F. Wilcoi Oil & Gas 
Co., C.aA.Okl.. 123 F.2d 25, 31. 
Ind.—^Pardy v. Mayerstein, 47 K.E. 

2d 315, 221 Ind. 339. 

Miss.—Corpus Juris dted iu Enochs- 
Flowers, Limited, v. Bank of For- 
est, 157 So. 711, 172 Miss. 36, su^- 
srestion of error overruled 159 So. 
407, 172 Miss. 36. 

Mo.—Corpus Juris dted in State ex 
rei. Shull v. Liberty Nat. Bank of 
Kansas City, 53 S.W.2d 899, 902, 
331 Mo. 386. 

N.J.—^Moss Industries v. Irving 

Metal Co., 61 A.2d 159, 142 N.JJB3Q. 
704—Corpus Juris oited. ia Passaic 
Nat- Bank & Tnist Co. v. Owens, 
162 A- 879, 881. 111 N.J.Bq. 486-— 
Corpus Juris oited in Sokoloif v. 
Wildwood Pier & Realty Co., 155 
A. 125, 127, 108 N.J.Eq. 362, aC- 
flrmed 166 A. 218, 113 N.J.Ea. 169. 
N.T.—Jones v. National Chautauqua 
County Bank of Jamestown, 74 N. 
T.S.2d 496, 272 App.Div. 521— 

First Trust & Deposit Co. v. Pot- 
ter, 278 N.T.S. 847, 155 Mlsc. 106— 
Berwin v. Newman, 85 N.T.S.2d 
668, afBrmed 95 N.T.S.2d 596, 276 
App.Div. 994. 

49 C.J. p 1006 note 29. 

Private sale 

The rule that pledgee, without 
pledgor*s consent, may not purchase 
pledged chattel, irectiy or indirect¬ 
ly, at Public sale, except where sale 
is under control of court of equlty, 
and that if pledgee purchases 
pledged property the sale is voidable 
by pledgor, applies with even great- i 
er strictness to private sales.— j 
Xdnker v. Batavian Nat. Bank of La 
Orosse, 12 N.W.2d 721, 244 Wis. 459. | 
Power to luake private sale wlih- 
■out notloe is inconslstent with the j 
thought that the donee of the pow- 
er may be both the seller and the j 
purc ha ser, and the 'words **or any j 


sale hereunder” within mortgage, 
authorizing mortgagee on mortga- 
gor’s failure to pay note to take im¬ 
mediate possession of property con- 
veyed and sell real estate at publlc 
auction, and **in the event that such 
sale, or of any sale hereunder,*' au¬ 
thorizing mortgagee to purchase 
property, refer to the power and not 
to entire instrument, and hence, 
general power of saJe embodied in 
mortgage related only to realty em¬ 
bodied in mortgage and not to col- 
laterals.—^De Moville v. Merchants 
& Farmers Bank of Greene County, 
170 So. 756, 238 Ala. 204. 

72. U.S.—^Paivret v. First Nat Bank 
In Richmond, I).C.Cal., 62 F.Supp. 
1012. afflrmed, C.C.A., 160 F.2d 827. 

Mo.—Corpus JUris cited iu State ex 
rei, Shull v. Liberty Nat Bank of 
Eansas City, 53 S.W.2d 899, 902, 
331 Mo. 386. 

49 iC.J. p 1006 note 30. 

73. Mo.—Corpus Juris oited iu State 
ex rei. Shull v. Liberty Nat Bank 
of Kansas City, 63 S.W.2d 899, 902, 
331 Mo. 386. 

N.T.—^Berwin v. Newman, 86 N.T.S. 
2d 568, amrrned 95 N.Y.S.2d 596, 
276 App.Div. 994. 

49 G.J. p 1006 note 31. 

74. U.S.—^Faivret v. First Nat. 

Bank in Richmond, I>.C.Cal., 62 
F.Supp. 1012, afflrmed, C.CJL, 160 
F.2d 827. 

Mo.—Corpus Juris cited lu State ex 
rei. Shull v. Liberty Nat Bank of 
Kansas City, 63 S.W.2d 899, 902, 
831 Mo. 386. 

N.J.—^Moss Industries V. Irving 
Metal Co., 61 A.2d 169, 142 N.J.Eq. 
704. 

N.Y,—^Berwin v. Newman, 85 N.Y.S. 
2d 668, afflrmed 95 N.Y.S.2d 696, 
276 App,Div. 994. 

49 C,J. p 1006 note 32. 

75. Vt—^Thomas v. Graves, 95 A. 
643, 89 Vt 339. 

49 C.J. p 1006 note 33. 

78- Ala.—Persons v. Russell, 

So. 543, 212 Ala. 506. 

49 C.J. p 1007 note 34. 

126 


Toldable title 

Pledgee of collateral note not giv- 
en right to purchase at sale of col¬ 
lateral can gain at most only void¬ 
able title.—Seder v, Gould, 174 N.B. 
311, 274 Maas. 223, 76 AL.R. 700. 

77. Ala.—^Persons v. Russell, 103 
So. 643, 212 Aia. 606—^Barnett v. 
Dowdy, 93 So. 638, 207 Aia. 641. 

78. Ala.—^Persons v. Russell, 103 
So. 543, 212 Ala. 506. 

79. Ala.—^Persons v. Russell, supra. 
49 C.J. p 1007 note 37. 

80. U.S.—Gins v. Mauser Plumbing 
Supply Co., C.C.A.N.Y., 148 F.2d 
974. 

Conn.—^Moore v, Waterbury Tool Co., 
199 A 97. 124 Conn. 201, 116 AL. 
R. 664. 

Minn.—Brickson v. Midland Nat 
Bank & Trust Co. of Minneapolis, 
286 N.W. 611, 206 Minn. 224. 

N.J.—^Moss Industries v. Irving 
Metal Co., 61 A2d 169, 142 N.J.Eq. 
704—Corpus Juris cited in Sokololl 
V. Wildwood Pier & Realty Co., 
165 A 126, 127, 108 N.J.Eq. 362, 
afflrmed 166 A 218, 113 N.J.Eq. 
169—'Elrae Corporation v. Bankers’ 
Trust Co., 148 A. 662, 106 N.XEq. 
601, afflrmed Baiikers' Trust Co. v. 
Second Nat Bank, 168 A 343, 110 
NJr.Eq. 64, and Elrae Corporation 
V. Bankers* Trust Co., 168 A 344, 
110 N.J.Eq. 66. 

N.T.—Jones v. National Chautauqua 
County Bank of Jamestown. 74 N. 
T.S.2d 498, 272 App.Dlv. 621. 

49 C.J. p 1007 note 38. 

8L Ala—^Persons v. Russell, 103 
So. 643, 212 Ala 606. 

Ind.—^Dulin v. National City Bank, 
130 N.E. 426. 

82. Ala—^Persons v. Russell, 103 
So. 543, 212 Ala 606. 

N.T.—Manning v. Heidelbach, 138 N. 
Y.S. 760, 153 App.Dlv. 790. 

83. Minn.—^Erlckson v. Midland Nat 
Bank & Trust Co. of Minneapolis, 
286 N.W. 611, 206 Minn. 224. 

N.Y.—^Berwin v. Newman, 85 N.T.S. 
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of the pledgee becomes perfect.84 If be elects to 
affinn tbe sale, be must affirm it as an entirety.85 

The pledgee cannot <woid a sale which he has 
made to himself.86 

The owner of property pledged without his au- 
thority may avoid a sale made in bad faith by the 
pledgee to himself.87 

(b) Purchase through Third Person 

A purchase by a third person for the pledgee Is not 
binding on the pledgor. 

Wbere the purchase is made nominally by a third 
person, but is merely colorable, and in reality is 
by or for the pledgee, it is not binding on the pledg¬ 
or,88 €Specially where the pledgee subsequently re- 
scinds the sale and retakes the property.89 A mere 
subsequent sale by a purchaser in good faith to 
the pledgee does not render the original sale void- 
able^O or the pledgee liable for any profits made 
by him out of the property.®^ 

(c) Unauthorized Purchase as Conversion . 

Generally, an unauthorized purchase by the pledgee 
does not amount to a conversion. 

Since an unauthorized purchase by the pledgee 


is inoperative as long as he retains possession and 
control, it does not amount to a conversion of the 
property, and may not be so treated by the pledg¬ 
or,® 8 unless he thereafter exercises a dominion over 
the property inconsistent with his relationship as 
pledgee and with the rights of the pledgor.®® On 
the other hand, even where the pledgee is author- 
ized to bid at his own sale, if the sale is made in 
bad faith, without notice to the pledgor, it amounts 
to a conversion;®^ and where, in suoh a case, the 
pledgee professes that the property has been sold 
to a stranger, he cannot de feat a charge of con¬ 
version by showing that at all times be has had 
actual control of the property.®^ 

(2) Under Express Authority 

The pledgor may authorize the pledgee to purchase 
the property pledged, but in purchaslng the pledgee must 
exercise good faith, and must conform strictiy to the 
provisions authorlzing the purchase. 

It is well settled that the pledgor, by the pledge 
agTeement or otherwise, may aulihorize the pledgee, 
on default, to purchase the property pledged,®® 
and apply the proceeds to the liquidation of the 
debt,®*^ or he may consent to the pledgee's taking 


2d S6S, amrmed 95 N.T.<S.2d 596, 
276 App.Div. 994. 

49 C.J. P 1007 note 41. 

FledfiTor, by acceptlntr as oredlt on 
oris:lnal note cunount paid by pledgee 
for collateral note, affirmed sale of 
collateral to pledgee.—Seder v. 
Gould. 174 N.B. 811, 274 Mass. 223, 
76 A^luIL 700. 

Bffeot of afflzmaiLce 
Wbere a pledgor afflrms an unau- 
thorlzed sale by the pledgee to him- 
self, his only rlght is to have cred- 
ited on his debt the amount reaJized 
from the sale, with payment to him 
of the surplus, if any.—^Erlckson v. 
Midland Nat. Bank & Tnist Co. of 
Minneapolis, 285 N.W. 611, 205 Mlnn. 
224. 

84. N.X.—Bryan v. Baldwin, 62 N. 
T. 232—^Berwln v. Newman, 86 N. 
T.S.2d 668, afflrmed 95 N.T.S.2d 
596, 276 App.Div. 994. 

85. Mlnn.—^Erickson v. Midland Nat. 
Bank & Trust Co. of Minneapolis, 
285 N.W. 611, 205 Mlnn. 224. 

86. Mass.—^Paulkner v. Hili, 104 
Mass. 188. 

87. trtah.—Foote v. Btah Commer¬ 
cia!. etc., Bank, 64 P. 104, 17 Utah 
283. 

88. lowa.—Corpus Jnrls olted in 
Williams v. Herman, 249 N.W. 
215, 216 lowa 499. 

49 C.J. p 1007 note 46. 

89- XJ.S.—Leahy v. Lobdell, Mich., 
80 P. 665, 26 C.C.A. 76. 

49 C.J. p 1007 note 46. 


90. N.J.—^Morris Canal, eta, Co. v. 
Lewis, 12 N.J.Eq. 323. 

K.L—^Earle v. G-rant, 14 R.I. 228. 

91. Neb.—^Raben v. Aurora First 
Nat. Bank, 66 N.W. 1066, 37 Neb. 
364. 

92. Conn.—^Moore v. Waterbury Tool 
Co., 199 A, 97, 124 iConn. 201, 116 
A.L..R. 664. 

49 C.J. p 1008 note 60. 

BepudiatloiL by pledgor 

(1) If the pledgee wrongfully pur- 
chases the pledged property, such a 
purchase is not a conversion if the 
pledgor repudiates the transaction 
and no change in the actual condl- 
tlon and situation of the property 
has occurred.—^Moore v. Waterbury 
Tool Co., 199 A. 97, 124 Conn. 201, 
116 A.L..R. 664. 

(2) If an unauthorized sale to 
hlmself by a pledgee, who remains 
in possession and control of the 
pledged property, is disafflrmed by 
the pledgor, the contract of pledge 
remains in force, and, thereunder, 
the pledgee retains the rlght of pos¬ 
session, and hence cannot be charged 
with conversion.—^Erlckson v. Mid¬ 
land Nat. Bank & Trust Co. of Min¬ 
neapolis, 286 N.W. 611, 206 Mlnn. 
224. 

93. Tex.—'Klng v. Boeme State 
Bank, Civ.App., 169 S.W. 433. 

94. Mo.—^Ely Walker Dry Goods 
Co. V. Karnes, 9 S.W.2d 246, 223 
Mo.App. 115. 

49 C-J*. P 1008 note 52. 
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95. Kan.—^Lynn v. McCue, 147 P. 
808, 94 Kan. 761. 

96. U.S.—^In re Burton Coal Co., D. 
C.I11., 67 F.Supp. 861. 

N.J.—^Bardsley v. First Nat. Bank & 
Trust Co. of Montclair, 168 A. 
666, 111 N.J.Law 612. 

N.T.—General Phoenix Corp. v. Ca- 
bot, 89 N.B.2d 238, 300 N.T. 87— 
Murray v. Orange County Associa- 
tion, 65 N.Y.S.2d 473, 187 Misc. 
917. 

W.Va.—^Highland v. Davls, 196 S.H. 

604, 119 W.Va. 601. 

49 C.J. p 1008 note 64. 

Asslgnee of pledgee 

Frovlsion in note permlttlng sale 
of collateral and authorlzing holder 
of note to purchase the collateral 
at sale was not unlawful, and 
pledgee*s eussigrnee was entitled to 
purchase collateral.—In re Burton 
Coal Co., D.C.I11., 67 F.Supp. 361. 
Pledgee or agent 

An agrreement in a promlssory 
note, payment of which is secured 
by collateral securities, that, on a 
sale of the securities for default on 
,the part of the maker, the holder of 
'the note may become the purchaser 
of the securities, is valld; and the 
agent of the holder may purchase 
for his Principal.—^Metropolitan 
Loan & Trust Co. v. Schafer, 44 APp. 
D.C. 366. 

97. AJa.—^Penn Mut Life Ins. Oo. v. 
Bancroft, 93 So. 666, 207 Ala. 617, 

, 28 A.L.R. 1102. 
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over l3ke property at an appraised value.®8 Some 
statutes expressly authorize the pledgee to pur- 
chase.^® Where by the terms of the contract, or 
otherwise, the pledgee is authorized to buy at his 
own sale, a purchase made by him in compliance 
with the authority granted,! in good faith and for a 
fair consideration,^ is valid and binding on the pledg- 
or, and the pledgee acquires full right and title 
to the property,3 and cannot be required to ac- 
count for an increased price received by him on a 
resale.4 In order that the sale may be effective, 
however, the pledgee must bring ihimself strictly 
vsrithin the terms of the contract authorizing him 
to purchase,® must exercise good faith toward the 
pledgor in selling and making the purchase,® and 
may not purchase it at a valuation so inadequate 
as to suggest fraud.7 Where the pledgee is the 
purchaser of a collateral note and has credited 
the purchase price on the principal obligation,® he 


may recover from the pledgor, as indorser, on dC’ 
fault of the maker of the collateral note. 

Constniction of prozHsion authorizing purchase, 
If the pledge contract is unambiguous wiffi respect 
to the right of the pledgee to purchase at his sale, 
it will be literally construed;^ but, if it is ambigu- 
ous, it will be strictly construed against the 
pledgee.1® A provision authorizing purchase at a 
public sale by necessary implication excludes the 
right to purchase at a private sale,ii and the sale 
must in fact be public.^^ A provision authorizing 
a pledgee to purchase at his own sale has been 
held to require a public sale,^® unless authority to 
purchase at a private sale is clearly given.i^ Such 
a provision has been held not to' authorize a mere 
transfer of the collateral to the pledgee by satis- 
iying the debt,^® and will be invalid as far as it 
amounts to a mere forfeiture but it has been 
held that no particular form of transfer should 


98. Lia.—Florance v. Greene, S Rob. 

10 . 

99. U.S.—^PaJvret v. First Nat. Bank 
in Rlchmond. C.O.A.CaI., 160 !F.2d 
827- 

Kan.—Ck)lumbia Cas. Co. v. Sodini. 
156 P.2d 524. 159 Kan. 478, statlns 
Illinois rule. 

49 C.J. p 1008 note 58. 

Xa Pnerto Bioo 

(1) Where flrst and second auc- 
tions do not resolt in sale to an- 
other, ownezrship of collateral may 
pass to pledsree, who is obligred to 
give discharge for full amount of 
credit.—^Baldrich v. Rivera^ 82 Puer* 
to Rico 781. 

(2) The reQUirement that the 
pledgee give a discharge for the full 
amount of his credit applies only 
to '*eztra5udiclal sales*' and not to 
'*judicial sales."—^Benitez v. Bank 
of Nova Scotia, C.C.AJE^erto Rico, 
125 F.2d 519, certiorari denied Beni- 
tez Sampayo v. Bank of Nova Sco- 
tia« 62 SX». 1308, 316 tJ.S. 702, 86 
Tfciid. 1770, rehearing denied 63 S. 
CJt. 24. 317 tr.S. 706, 87 L..Ed, 663. 
certiorari denied 63 S.Ct 31, 317 TJ.S. 
624, 87 Ii.£]d. 505, rehearing denied 
63 S.Ct 158, 317 U.S. 708, 87 Ii.Ed. 
565. 

1. Mich.—Frey r, Farmers & 3de- 
chanics Bank of Azm Arbor, 262 
N.W. 911, 278 Mich. 284. 

49 aj. p 1008 note 59. 

2. Mass.—Corpus JtEclji dted £a 
Seder v. Gould, 174 N-E. 811, 312, 
274 Mass. 223, 76 A.Lr.R. 700. 

49 C.J. p 1008 note 60. 

3. CaL—Bank of America Nat. 
Trusrt & Savings Ass'n v. Reidy, 
101 P.2d 77, 15 Cal.2d 243. 

Mass.— Corpus JUzis oited la Seder 
y. Gould, 174 N.B. 311, 312, 274 
Ifa ss » 223, 76 A.T..R, 700. 

Mi^.—Frey v. Farmers Zt Mechan¬ 


ica Bank of Ann Arbor, 262 N.W. 
911, 273 Mich. 284. 

49 C.J. p 1008 note 61. 

Asslguee of pledgee 
Cal.—Johzison v. Mortgage Guaran- 
tee Co., 4 P.2d 208, 117 CaIA.pp. 
416. 

4. Pa,—ColoniaI Trust Oo. v. Cen¬ 
tral Trust Co., 90 A. 189, 243 Pa. 
268. 

5. N.T.—C ole V. Manufacturers 
Trust Co., 299 N.Y.S. 418, 164 Misc. 
741. 

6. U.S.—State Trust, etc., Bank v. 
Dunn, aCA-Tex., 24 P.2d 477, re- 
versed on other grounds 49 S.Ct. 
184, 278 U.S. 582, 73 Li.Ed. 618. 

49 C.J. p 1009 note 63. 

Strlotest good faith and utmost 6^^^- 
geuce 

S.a—^In re Lewis, 21 S.E.2d 205, 201 
S.C. 43, 

7. U.S.—State Trust, etc., Bank v. 
Uunn, C.C.A-Tex., 24 P.2d 477, re- 
versed on other grounds 49 S.CL 
184, 278 U.S. 682, 73 Li.Ed. 618. 

49 C,J- p 1009 note 66. 

8. Mass.—Seder v. Gould, 174 N.E. 
311, 274 Mass. 223, 76 A.L.R. 700. 

9. Ala.—^Barnett v, Dowdy, 93 So. 
638. 207 Ala. 641. 

MOdi—Corpus «Turis Quoted in State 
ex rei. Shull v. Liberty Nat. Bank 
of Kansas City, 63 6.W.2d 899, 902, 
331 Mo. 386. 

10. Mo.—Corpus Jtcrls quoted iu 
State ex reL Shull v. Liberty Nat. 
Bank of Eansas City, 53 S.W.2d 
899, 902, 331 Mo. 386. 

49 G.J. p 1009 note 67. 

Fartloular contracta construed 
Use of phrase that "by sale pledg- 
or’8 right of redemptlon should be 
extingulshed," iu pledge agreement, 
did not authorize pledgee to pur¬ 
chase.—State ex rei. ShuU v. Lib- 
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erty Nat. Bank of Kansas City, 63 S. 
W.2d 899, 331 Mo. 886. 

11. Ind.—^Pardy v. Mayerstein, 47 
N.E.2d 315, 221 Ind. 339. 

12. N.J.—^Passalc Nat. Bank & 
Trust Co. V. Owens, 162 A. 879, 
111 N.J.Eq. 486. 

tmadvertlsed sale in pledgee’8 
private offlce attended by few in- 
terested persons, at which pledgee 
bought bonds, was not "public auc- 
tlon" extlnguishlng pledgor*s equity. 
—Passaic Nat. Bank & Trust Co. v. 
Owens, supra. 

13. Ark.—Union, etc., Trust Co. v. 
Harnwell, 260 S.W. 321, 158 Ark. 
295. 

49 iC.J. P 1009 note 68. 

14. Cal,—^Lowe y. Ozmun, 86 P. 729, 
3 Cal.App. 387. 

j 49 C.J. p 1009 note 69. 

15. Ark.—Union & Mercantile Trust 
Co. V. Harnwell, 250 S.W. 321, 158 
Ark. 295. 

Pa.—Thomas v, Waters, 38 A.2d 237, 
350 Pa. 214. 

A pledgee should not be permltted 
to utilize optlon of becoming pur¬ 
chaser at sale of pledged securltiea 
in any manner ■which would resuit in 
precluding possibillty of competitlve 
biddlng or in dlspensing wlth sale 
as ordinarily conducted.—Cole v. 
Manufacturers Trust Co., 299 N.Y.S. 
418, 164 Misc. 741. 

Fledgee’8 power to sell and to buy 

collateral under the terms of notes 
secured by collateral was not one to 
be executed by a mere taking.— 
Thomas v. Waters, 38 A.2d 237, 350 
'Pa. 214. 

13. Md.—^Kemp v. Kemp, 16 A.2d 
388, 178 Md. 645. 

Agreements for appropriation as 
yoid see supra $ 52. 
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be required under a provision authorizing the 
pledgee to purchase,!*^ that the transaction should 
be upheld if made in good faith,i8 and that the acts 
of the pledgee in appropriating the collateral un¬ 
der a power to sell to himself at a private sale with- 
out notice must be judged by the facts and circum- 
stances of the particular case.^^ 

§ 62. -- Operation and EfiFect of Sale in 

General 

A proper sale by the pledgee binds the pledgor, but 
a sale Illegally or improperly made may be set aside. 

Where a sale of pledged property is made by 
the pledgee fairly and in good faith, the pledgor 
is bound by the sale,^o although the property might 
have brought a higher price under other circum- 
stances.2i The pledgee is accountable only for the 
amount actually received by ham;^^ and the sale 
constitutes a pa3rment of the principal debt to the 
extent that funds for that purpose are realized 
from the sale.^S On the other hand, where the 
sale is made illegally, or where due regard is not 
paid to the interest of tlhe pledgor and due care is 
not exercised, whereby the pledged property is 
sacrificed to the injury of the pledgor, the sale may 
be set aside,or the pledgee may be required to 
account for any loss due to his carelessness or bad 
faith.26 If the pledge remains in the possession of 
the pledgee after an invalid sale, he continues to 
hold it as a pledge, subject to the rights of the 
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pledgor as before the sale, 27 and subject to the 
pledgor^s right to redeem.28 

§ 63. -Invalid Sale as Conversion 

a. In general 

b. Remedies of pledgor or owner 

c. Measure of damages 

a. In General 

A wrongfui sale which puts the property beyond the 
pledgee's controi constitutes a conversion. 

Although the pledgee has a right to sell the 
pledged property on default of the pledgor, if he 
wrongfully sells the property so as to piate it be¬ 
yond his controi it constitutes a conversion for 
which he is liable to the pledgor and it has 
been held that, even though an unauthorized pur- 
chase by the pledgee does not amount to a conver¬ 
sion, if, after such a purchase, the pledgee sells 
the property so as not to be able to return it to 
the pledgor on performance by him, he is liable 
for conversion.20 Thus, a pledgee is liable for 
conversion where, when demand and notice are nec- 
essary, he wrongfully sells the property without de¬ 
mand or notice to the pledgor,®^ or otherwise sells 
it in violation of the rudes of law goveming such 
sales, 22 or dn violation of the terms of the pledge,22 
or of the rights of the pledgor.24: A sale with the 
consent of the pledgor does not, in the absence of 
fraud or bad faith, constitute a conversion ;25 nor 
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DetannlnatioiL of dharaoter 

The more dosely a transfer of 
collateral to pledgree approzlmates a 
forfeiture, the more dosely must 
court scrutinize the tranaction to 
determine whether reallzation of the 
pled£:e*s value has been sought in 
good faith.—^Kemp v. Kemp, supra. 
17. Md.—‘Kemp v. Kemp, supra. 

18- Md.—{Kemp v. Kemp, supra. 

19. Md.—^Kemp v. Kemp, supra, 
ao. Ga—Clajcton Banh v. Smith, 
129 S.E. 142, 34 GaJ^pp. 265. 

49 C.J. P 1009 note 71. 

21. U.S.—^Whlte V. Hahway Board 
of Assessors, C.C.N.J.. 16 F. 833. 

22. Mo.—^Berlln v. Eddy. 33 Mo. 
426. 

23. Ala—Jones v, Moore, 102 So. 
200, 212 Ala 248. 

49 C.J. p 1009 note 75. 

24. N.T.—^Brightson v. Claflin, 122 
N.E. 468, 225 N.T. 469. 

SB. Ala—Coleman v. Solomon, 143 
So. 676. 226 Ala 407. 

49 C.J. p 1009 note 77. 

Bnzden of proof 

(1) Burden is on pledgee, pur- 
«hasing at own sale, to show that 
sale was fairly and openly made in 
striet compliance with power, and 
72 C.J.S.—9 


that price was not so grossly Inade- 
quate as to raise presumption of bad 
faith.—Coleman v. Solomon, supra 
(2) Where collateral is sold in 
conformity with pledge, burden of 
proving that sale was unfair is on 
one asserting unfairness.—^Hiscock 
V, Varick Bank, N.T., 27 SX3t 681, 
206 U.S, 28, 61 Ii.Bd. 946—East Ten- 
nessee Nat. Bank of Knoxville v. 
Day, D.C.Fla, 5 F.Supp. 473. 

26. Ala—^Adams v. Adams, 73 So. 
984, 199 Ala 46. 

49 C.J. p 1009 note 78. 

27. fU.S.—Gins v. Mauser Plumbing 
Supply Co., C.C.A.N.T., 148 F.2d 
974. 

Mo.—Tennent v. Union Cent. Life 
Ins. Co., 112 S.W. 764, 133 Mo. 
App. 345. 

Pledgee, pnrbhaslng at grossly 
Inadeqnate price, obtains only color- 
able title, and is accountable to 
pledgor for falr value of property 
at time of appropriation.—Coleman 
V. Golomon, 143 So. 676, 226 Ala 407. 

28. Hawaii.—Okada v. Akahoshi, 29 
Hawaii 719. 

Tex.—Wllcox V. Dillard, Clv»App., 
3 S.W.2d 607. 

29. Mass.—WMtman v, Boston Ter- | 
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minal Refrigeratlng Co., 124 N.E. 
43, 233 Mass. 386. 

49 C.X P 1009 note 83. 

30. Ohio.—Glldden v. Mechanies* 
Nat. Bank, 42 N.E. 996, 63 Ohio St. 
688, 43 L..R.A. 737. 

49 C.X p 1010 note 86. 

31. Ala— Corpns JTiiris dted In 
Stanley v. People’s Sav. Bank, 167 
So. 844. 846. 229 Ala 446. 

N.T.—^Keleher v. O. Edwin Barnes, 
Inc., 259 N.T.S. 398, 236 App.Uiv. 
760—Curtis v. Thomson, 2 N.T.S. 
2d 418, 166 Misc. 870, aOSlrmed 2 
N.T.S.2d 428, 253 App.Div. 806. 
Okl.—^Buellesfeld v. Jones, 106 P.2d 
242. 187 Okl. 696—Burke v. Tar- 
rant Inv. Co., 26 P.2d 949, 166 Okl. 
179. 

49 C.J. P 1010 note 87. 

32. Ga—^Bvans v. Odum, 183 S.E. 
669, 52 Ga.App. 463. 

49 C.J. p 1010 note 88. 

33. N.T.—Wheeler v. Newbould, 16 
N.T. 392—Kilpatrick v. Dean, 4 
N.T.S. 708, 16 Daly 182. 

34. U.S.—Dibert v. Wemicke, O^o, 
214 F, 673, 131 C.C.A. 109. 

49 C.J. p 1010 note 90. 

35. Conn.-r-Hoyt v. Stuart, 96 A. 

166. 90 Conn, 41. . , . 

49 C.J. p 1010 note 91. 
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does a sale in accordance with the terms of the 
agreement of pledge;^^ and, where the property is 
lawfully sold and the pledgor given credit on his 
indebtedness in an amount greater than the face 
and interest of the debt, he has suffered no dam- 
age by reason of the sale and may not complain 

thereof.37 

Subsequeni sale. Where pledged property is 
converted by a wrongful sale thereof by the pledgee, 
a subsequent sale by the purchaser has been held 
to make him and the subsequent purchaser joint 
tort-feasors in the conversion.38 

Defenses. It is no defense to a pledgee’s liabil- 
ity for conversion by an unauthorized sale that he 
did not profit by the sale,^® or that the pledgor aft- 
erward bought the property from the purchaser at 
about the price for which the pledgee sold it.^® 
Where a part owner of property pledges it for his 
individual benefit, with the authority and consent 
of his codwner, the pledgee is estopped to set up 
the codwner^s title as a defense to an action by the 
.pledgor for its conversion.^^ The pledgee may set 
off the amount of his debt against the amount of 
the pledgor^s recovery.^^ 

h. Remedies of Pledgor or Owner 

On a wrongful sale the pledgor may sue in trover for 
conversion, or he may maintain an action for damages, or 


he may ratify the sale and sue for the proceeds as money 
received for his use, or may sue In equity where his 
remedy at law Is Inadequate. The real owner of prop¬ 
erty pledged by a third person may sue the pledgee for 
conversion by a wrongful sale. 

The pledgor, on being informed of an unauthor¬ 
ized sale by the pledgee, may elect to ratify the 
sale and claim the benefit of the surplus,43 or he 
may repudiate the sale and credit of the surplus 
and hold the pledgee responsible for the property.44 
Accordingly, on such a wrongful sale, the pledgor 
may sue either in trover for the conversion,45 ©r 
he may maintain an action on the case for dam- 
ages,^® even though he «is precluded by lapse of 
time from avoiding the sale or, if he elects to 
ratify the sale, he may sue in assumpsit for the pro¬ 
ceeds, as money received to his use;^^ or, as dis- 
cussed supra § 55, he may plead such conversion 
as a set-off to a suit on the original debt by the 
pledgee; or, where the circumstances are such 
that there is no adequate remedy at law, he may 
sue the pledgee in equity to recover the property,^9 
or to recover the proceeds thereof. 

Righf of real owner. An owner of property, 
pledged by a third person, may sue the pledgee for 
conversion by a wrongful sale,'®! although he per- 
mitted the property to be so pledged.®^ No recov- 
ery can be had where the alleged conversion was 
damnum absque injuria.63 


Wnat oonstitates coiiseiit 

Liessee*s failure to reply to letter 
recitinff that lessee had forfelted 
ownershlp of pledg'ed securlties does 
not amount to consent thereto.— 
Lieslle V. Brown Bros. Incorporatlon, 
283 P. 936, 208 Gal. 606. 

36. Ind.—^Fagan v. Babacz, 1 N.B.2d 
299. 102 Ind.App. 558. 

37- tr.S.—^Pacific Impr. Co. v. Wei- 
denfeld. C.C.A.N.Y., 277 F. 224. 

38. Tex.—^Hazleton v. Holt, Clv. 

App., 285 S.W. 1115. 

89. Tex.—Hazleton v. Holt, supra. 
40 l Wis.—Ainsworth v. Bowen, 9 
Wls. 348. 

49 C.J. p 1010 note 96. 

41. Ala.—Sharp e v. Blrmingham 
Nat. Bank, 7 So. 106, 87 Ala. 644. 

42. Haas.—Whitman v. Boston Ter- 
minal Befrigreratingr Co., 124 NJB. 
43, 233 Mass. 386. 

49 C.J. p 1010 note 98. 

43. La.—Corpus Juris onoted In W. 
P. Taylor Co. v. Whitbeck, App., 
159 So. 187, 189. 

N.T.—Strong v. National Hechanics' 
Banking Assoc., 45 N.T. 718. 

Sate as of w&iolL i^roceeds oredited 
In action for amount due on open 
account brought against pledgor 
of cotton by pledgee who had made 
unauthorized sale at time when price 


was hlgher than when sale was sub- 
sequently requested by pledgor, de¬ 
fendant pledgor was entitled to 
credit for proceeds of sale as of date 
of sale.—W. P. Taylor Co. v. Whit¬ 
beck, lia.App., 169 So. 187. 

4^ La.—Corpus Juris q,uoted in W. 
P. Taylor Co. v. Whitbeck, App., 
159 So. 187, 189. 

N.T.—Strong v. National Mechanics' 
Banking Assoc., 45 N.T. 718. 

45. Ala.—Stanley v. People's Sav. 
Bank, 157 So. 844, 229 Ala. 446. 

Lia.—Corpus JUrls guoted In W. P. 
Taylor Co. v. Whitbeck, App., 169 
So. 187, 189. 

49 C.J. p 1010 note 3. 

46. Ala.—Stanley v. People^s Sav. 
Bank, 157 So. 844, 229 Ala. 446. 

La.—Corpus Juris quoted in W. F. 
Taylor Co. v. Whitbeck, App., 169 
So. 187, 189. 

49 C.J. p 1011 note 4. 

47. La.—Corpus Juris auoted in W. 
F. Taylor Co. v. Whitbeck, App., 
159 So. 187, 189. 

Mass.—^Lord v. Hartford, 56 N.E. 
609. 175 Mass. 320. 

48. La.—Corpus Juris guoted in W. 
P. Taylor Co. v. Whitbeck, App., 
159 So. 187, 189. 

N.T.—Stearns v. Marsh, 4 Den. 227, 
47 Am.D. 248. 

49. La.—Corpus Juris gnoted in 
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W. P. Taylor Co. v. Whitbeck, 
App., 159 So. 187, 189. 

Mo.—Corpus Jtiris cited in State ex 
rei. Shull v. Liberty Nat Bank of 
Eiansas City, 53 iS.W.2d 899, 903, 
331 Mo. 386. 

49 C.J. p 1011 note 8. 

50. La.—Corpus Juris quoted in W. 
P. Taylor Co. v. Whitbeck, App., 
169 So. 187, 189. 

Mo.—Corpus Juris cited in State ex 
rei. Shull v. Liberty Nat, Bank of 
Eansas City, 53 S.W.2d 899, 903, 
331 Mo. 386. 

49 C.J. p 1011 note 9. 

51. N.T.—Smith v. Savln, 36 N.E. 
838, 141 N.T. 816. 

52. 111.—^Horttman v. Illinois State 
Trust Co., 173 IIIAlPP. 234. 

53. N.J.—Eaufman v. Trust Co. of 
New Jersey, 22 A.2d 279, 130 N.J. 
Eq. 346. 

Proceeds properly pald 
Alleged conversion by trust com- 
pany of estate^s stock pledged to the 
trust company by executor was 
damnum absque Injuria and did not 
render trust company liable to es- 
tate, where the proceeds of the sales 
of all stocks by the trust company 
at the dlrection of the executor were 
used In payment of the estate’s debts 
or were deposited to the estat6's 
credit with the exceptlon of a small 



72 C.J.S. 

Conditions precedent As a general rule, a ten- 
der of his debt by the pledgor is not necessary be- 
fore bringing suit,^^ as it would .be useless, since 
the pledgee has put it out of his power to perform 
his part of the contract.55 Where the pledgee has 
bought the property at his own sale, the pledgor may 
not sue him in conversion unless he has first ten- 
dered the amount of his debt and demanded a re¬ 
tura of the property, and the tender and demand 
have been refused by the pledgee nor may the 
sale be set aside unless the pledgor has paid or 
tendered the amount of the debt.57 

e. Measnre of Damages 

Generali/, the pledgor may recover the actual amount 
of loss suffered by hIm by reason of a wrongfui sale of 
the pledged property. 

As a general rule the pledgor is entitled to re¬ 
cover of Ihe pledgee the actual amount of the loss 
suffered by him by reason of the wrongfui sale,®^ 
that is, the value of the pledged property at the 
time of conversion less the amount of the debt se- 
cured by the pledge;^® and the fact that the pledgee 
denies the conversion will not deprive him of the 
right to deduct the principal debt from the amount 
of the collateral.^0 In determin-ing this difference 
the pledgee will be charged with the actual or 
market value of the property at the time of con¬ 
version,and, in the case of oommercial paper, 
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its actual value at the time of sale is prima facie 
its face value.^^ 

Mingled property. Where the pledgee without 
authority buys the property himself and so mingles 
it with the property of others that he cannot show 
the amounts realized therefrom, the pledgor may 
recover for the whole lot of his property at the 
price o-btained by the pledgee for the best grade 
of such property.®^ 

Nominal damages. It has been held that, where 
the amount of the secured debt equals or exceeds 
the value of the property converted, the pledgor is 
entitled to nominal damages only.®^ 

§ 64. — Waiver of Defects and Ratifica- 
tion of Invalid Sale 

Defects In the sale may be walved by the pledgor, 
or he may ratify an invalid sale so as to make it bind- 
ing on him. 

The pledgor may waive, either expressly or im- 
pliedly, his right to object to any defects in making 
a sale of the pledged property,such as in rcspect 
of the time and place of sale ,‘66 or, after acquddng 
full knowledge of an invalid sale, he may ratify 
it, so as to make it binding on lhim,67 and cure de¬ 
fects in the sale as to notice or publicity.68 Such 
ratification need not be express, but may be im- 
plied, from the pledgor's acts,69 unless he was 
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item for Interest.—Kaufmaji v. Trust 
Co. of New Jersey, supra. 

54. Xan .—Jjynn v. McCue, 147 P. 

808, 94 Kan. 761. 

49 C.J. P 1011 note 12. 

55.. N.T.—Ogden v. Lathrop, 31 NT. 
T.Super. 643. 

56. Ohio.—Glidden v. Mechanlcs* 
Nat. Bank, 42 N.B. 996. 53 Ohlo 
St 688, 43 L..R.A. 737. 

57. Md.—Kemp v. Kemp, 16 A.2d 
888, 178 Md. 646. 

iD. absenca of paymeiit or tendex 

of the amount of debt secured by 
pledsre, court would not errant pledg¬ 
or the partlal rellef of relnstatlng 
debt and pledge without showing of 
any advantage to pledgor therefrom. 
—Kemp v. Kemp, supra. 

58. Aia.— Corpus Juris dted in 
Stanley v. People’s Sav. Bank, 167 
So. 844, 846, 229 Ala. 446. 

111.—^Horttman v. Illinois State Trust 
Co., 173 IlLApp. 234. 

49 C.J. P 1011 note 19. 

Spedal assumpsit 

Where pledgee sold pledged prop¬ 
erty at private sale without notice. 
In vlolation of express agreement 
that pledged property was not to be 
sold without pledgor’s consent, 
pledgor could malntain special as¬ 
sumpsit to recover his actual dam¬ 


ages for breach of contract.—'Stan¬ 
ley V. People^s Sav. Bank, 167 So. 
844, 229 Ala. 446. 

Falx market value as Standard 

If trust company, holding as se- 
curity on surety’s note a master"s 
certificate showing purchase of real- 
ty in another state by trust compa¬ 
ny at mortgage foreclosure sale, did 
not acQuire a fee simple title to the 
realty and sold the realty in viola- 
tlon of the surets^s rights under law 
of such state, the surety's only claim 
was a claim for damages against the 
trust company to be measured by the 
difference between the fair market 
value of the realty at time trust 
company disposed of it and amount 
actually received for the realty.— 
Staten v. Loulsville Trust Co., 168 
S.W.2d 387, 289 Ky. 268. 

59. Ala.— Corpus Juris dLted in 
Stanley v. People^s Sav. Bank, 167 
So. 844, 846, 229 Ala. 446. 

49 C.J. P 1011 note 20. 

60. Colo.—^Hallack Lumber, etc., Co. 
V. Gray, 34 P. 1000, 19 Colo. 149. 

61. Tex.—Hazleton v. Holt, Clv. 
App., 286 S.W. 1115. 

49 C.J. p 1011 note 22. 

62. Colo.—^Hallack Lumber Mfg. Co. 
V. Gray, 34 P. 1000, 19 Colo. 149. 

Pa.—^Davis v. Punk, 39 Pa. 243, 80 
Am.D. 619. 


63. La.—'Shexnelder v. Slmon Rice 
Milling Oo., 83 So. 28, 146 La. 831. 

49 CJ. P 1011 note 24. 

64. IlL—Cole V. Dalziel, 13 Ill.App. 
23. 

65. N.J.—^Morris Canal, etc., Co. v. 
Lewis, 12 N.J.Ba. 323. 

N.T.—Weir v. Lwyer, 114 N.T.S. 628, 
62 Misc. 7. 

66. N.T.—^Weir v. Dwyer, supra— 
Willoughby v. Comstock, 3 HUI 
389. 

49 CX P 1012 note 35. 

67. Cal.—^Anglo-Callfomia Trust Co. 
V. Holbrook, 24 P.2d 169, 218 Cal. 
531. 

49 C.J. P 1012 note 36. 

Sale after bar of principal obllga- 
tion 

Pledgor’s consent to pledgee*s sale 
of pledge validated sale, notwith- 
standing llmltations had run on prin¬ 
cipal obligatlon, where only persons> 
with any claim to pledge were pledg¬ 
or and pledgee.—Anglo-Californla 
Trust Co. V. Holbrook, supra. 

68. Cal.—Colton v. Oakland Sav. 
Bank, 70 P. 226, 137 Cal. 376. 

49 C-J. P 1012 note 37. 

69. Ga.—Hali v. Vann, 123 S.B. 172, 
32 Ga.App. 281. 

49 C.Jr. P 1012 note 88. 
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without full knowledg-e of the facts at the time of 
such actsJ*^ Thus, where he acts with fuJl knowl- 
edge, ratification may he implied from the pIedgor’s 
accepting the proceeds of the sale,^! although such 
acceptance is made under protest;'^^ or from his 
recognition of the sale in a subsequent settlement 
or from his negotiations for a repurchase of the 

property;74 or even from his mere acquiescence,75 

especially where such acquiescence is long con- 
tinued.*^® Where counsel for the owner of collat- 
eral is present at the sale by the holder, and an- 
nounces before the sale that he will present his ob- 
jections to such sale to the court, the owner will 
not be held to have acquiesced in the sale by a 
failure to make further objectionJ^ 

An una/utkorized purchase by the pledgee may be 
ratified by the pledgor*s silence, acquiescence, or 
other conduct, with a full knowledge of all the ma¬ 
teria! facts and circumstances,'^* tmless, by reason 
of the pledgee^s fraud, the sale is absolutely void.79 

§ 65. ■ ■■ ■ Restraining Sale 

In a proper casa, and vvtiere ha has no adequate 
ramedy at law, a pledgor may sue to rastrain an unau- 
thorlzad or Invalld sale. 

Subject to the rules relating to injunctions gen- 
erally, the pledgor may sue to restrain an unau- 
thorized or invalid sale by the pledgee, where, un¬ 
der the circumstances of the case, the pledgor has 
no adequate remedy at law,^^^ as where the pledgee 
is insolvent and unable to respond in damages,*! or 
where the property threatened to be sold does not 
have an ascertainable value,82 or where the pledgee 
attempts to use his power of sale to secure for him- 
self or another an unjust or unconscionable ad- 


vantage.^^ tlowever, a preliminary injunction 
against such a sale will not be granted except in a 
ciear case, in order to prevent irreparable injury;84 
nor is the pledgor entitled to a judgment restrain- 
ing the sale, where it does not appear that the 
pledgee is violating any agreement with him.85 
A sale will not be enjoined merely because a de- 
pression prevents realization of the full value of the 
collateral,*® or because of the lenderis oral agree¬ 
ment to extend tame of pa 3 maent where there was 
no fraud in obtaining the note and the lender is not 

insolvent^^ 

§ 66. -Title and Rights of Purchaser 

A valld sale divests the pledgor of his title and veste 
It In the purchaser, but a purchaser at an Invalid sale 
acquires oniy the ptedgee'8 right or Interest In the 
property. 

Where a sale of pledged property by the pledgee, 
on default of the pledgor is legally and validly made 
in compliance with the terms of the pledge and the 
rules of law pertaining thereto, it divests the title 
of the pledgor and vests in the purchaser a good 
and valid title to the property pledged,88 that is, 
all the right and interest in the property which the 
pledgor could empower the pledgee to sell at the 
time the pledge was given,89 even though there 
may stili remain a trust relationship between the 
pledgor and pledgee requiring the pledgee to pay 
any surplus over the amount due him to the pledg¬ 
or and, where the purchaser buys in good faith, 
it is immaterial whether or not he had notice that 
the property was pledged.^1 Under this rule a 
bona fide purchaser of a pledged chose in action, 
where a sale thereof ds authorized, may enforce 
it for its face value against the maker,®^ and is not 


70. Ala.—Sharpe v. Blrmlngrliain 

Nat. Bank, 7 So. 106, 87 Ala. 644. 

49 C.J. P 1012 note 39. 

71. Gla.—McElmurray t. Heard, 119 
S.1L 220. 30 Ga.App. 677. 

49 CJ*. P 1013 note 40. 

79L Ga.—McBlmnrray v. Heard, su¬ 
pra—^Kennedy v. Dexter Bankin^r 
Co., 113 SJB. 819. 29 GaAipp. 95. 

73. Lta.—Lafitte v. Godcbanx, 35 Ia. 
Ann. 1161. 

74. CJal.—HiU v. Finigan, 19 P. 494, 
77 Cal. 267. 11 Am.SJt. 279. 

75. CaL—^Rose v. Doe, 89 P. 135, 4 
CsJAlPp. 680. 

49 ax p 1012 note 44. 

76. Cal.—^Rose v. Doe. supra. 

49 CJr. p 1012 note 45. 

77. Mo.—^Ladede Nat. Bank ▼. 
Rlchardson. 56 S.W. 1117, 156 Mo. 
270. 

78. U.S.-—Hayward v. Ellot Nat. 


Bank, Mass., 96 U.S. 611, 24 KBd. 
855. 

49 C.X p 1012 note 48. 

79. Ky.—^Perkins v, Applegate, 85 
S.W. 723, 27 B:y.L. 622. 

80. N.Y.—^Howley v. Charles Fran¬ 
cis Press, 111 N.T.S. 1080, 127 App. 
Div. 646. 

49 C-X p 1011 note 27. 

81. N.Y.—^Howley v. Charles Fran¬ 
cis Press, supra. 

82. N.T.—^Howley v. Charles Fran¬ 
cis Press, supra. 

83. Ala.—First Nat. Bank v. For- 
man, 160 So. 109, 230 Ala. 185. 

84i Tex.—Labor Bank & Trust Co. 

V. Dow, CivA^pp., 26 S.W.2d 926, 

49 C.X p 1012 note 31. 

85. Ga.—Cooper v. National Fertil- 
Izer Co., 64 S.B. 650, 132 Gra. 529. 

49 aX p 1012 note 32. 

86. <3a.—Darien Bank v. Vamer, 165 
S.E. 82, 175 Ga. 193. 
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87. Ga.—Darien Bank v. Varner, su¬ 
pra. 

88. Cal.—^MacDonald v. Pacific Nat 
Bank of San Franclsco, 152 P.2d 
360, 66 Chl.App.2d 357. 

Pa.—^Union Trust Co. of Pittsburgh 
V. Long. 164 A. 346, 809 Pa. 470— 
In re Doutrich's Bstate, Orph., 64 
DauplLCo. 172. 

49 aX p 1012 note 62. 

Title held superior to that of rabse- 
qnent Judgment creditor 
Ga.—Carratt v. Swift & Co., 191 S. 
F. 926, 55 Ga.App. 858. 

89. R.I.—Potter V. Thompson, 10 R. 

L 1. 

90. CaL—MacDonald v. Pacific Nat. 
Bank of San Franclsco, 152 F.2d 
360, 66 Cal.App.2d 357. 

91. Tex.—^Brlghtman v. Reeves, 21 
Tex. 70. 


92. IJ.S.—^Turner v. Metropolitan 
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limited to the recovery of the original debt.93 
IVhere sale invalid as against pledgor, Where, 
by reason of the terms of the pledge or the rules of 
law not having been complied with, the sale is in¬ 
valid as being in violation of the pledgor’s rights, 
the purchaser, as a general nile, acquires only the 
pledgee’s right or interest in the pledged property,^^ 
and is entitled to hold it, as against the pledgor, only 
t» the extent of the original debt which it se- 
cured;95 and further than this he acquires no title 
to the property as against the pledgor.®® Where, 
however, the pledged collateral consists of a nego- 
tiable instrument, or other chose in action or prop¬ 
erty to which the pledgor has given the pledgee the 
indicia of ownership, a bona fide purchaser thereof 
takes absolute title, «even as against the pledgor 
and the purchaser^s rights are not affected by no- 
tice of the pledgot^s rights after a part of the prop¬ 
erty has been delivered and paid for.®® Fraud of 
the pledgee to which the purchaser is not a party 
does not vitiate the sale as to him.®® Where the 
pledgee of a deed of trust and note secured thereby 
procured by fraud was not a holder in due course, 
and action on the note was barred by limitations, 
a purchaser of such instruments at a sale pursu- 
ant to the pledge agreement is not a holder in due 
course without nolice of the defects.^ 

I 67. Action to Foreclose Pledge 

a. Right of action 

b. Conditions precedent 

c. Defenses 

d. Proceedings in general 


' e. Parties 

f. Pleading 

g. Evidence 

h. Decree or judgment 

tt. Sale 

j. Rights of purchaser 
a. Right of Action 

The pledgee, regardiess of his other remedies, may 
file a bili to foreclose the pledge and obtain a sale of 
the collateral under an order of court. 

Where the debt or obligation for which the prop¬ 
erty is pledged matures and is unpaid, or the pledg¬ 
or otherwise defaults, the pledgee, regardiess of 
any legal or summary remedy he may have,® may, 
at his election, file a bili in equity for the foreclo- 
sure of the pledge and a sale of the pledged prop¬ 
erty under an order of court;® and some statutes 
either expressly or impliedly authorize this rem- 
edy.^ Resort to this remedy is particularly appro- 
priate where there are conflicting claims as to the 
ownership and right of possession of the pledge,& 
or of the surplus,® or there are conflicting liens 
thereon.^ It has been held, however, that, after 
the pledgee has recovered judgment against ihe 
pledpr, if the property pledged is subject to ex- 
ecution, a court of equity has no jurisdiction to en- 
tertain a bili to foreclose the pledgee^s lien, because 
the remedy by execution is adequate.® 

The advantages of such a foreclosure are that it 
concludes the rights of ali parties in interest and 
prevents any recourse against the pledgee for vio¬ 
lation of his duties to the pledgor or to third per- 


Trust Co., Wash., 207 F. 495, 126 
C.OJL 167. 

49 C.J. p 1013 note 66. 

93. XJ.S.—^Iilorrls v, Bast Side R, Co., 
Or., 104 F. 409, 43 C.C.A. 606. 

94L Mont.—^Potter v. Lohse, 77 P. 

419, 31 Mont. 91. 

49 CJ. P 1013 note 69. 

Hl.—^Peacock v. Phillips, 93 17.13. 
415, 247 111. 467, 32 L.R.A.,N.S., 42. 
49 CJ". P 1013 note 60. 


96. Arlz.—United Banlc, etc., Tmst 
Co. V. Jones, 249 P. 747, 80 Arlz. 
667. 

49 C.J. p 1013 note 61. 


97. Cal.—^Brlttan v. Oakland Sav. 
Bank, 67 P. 84. 124 Cal. 282, 71 
Am.S.R 68, 44 P. 339, 112 Cal. 1. 

49 C.J. p 1013 note 63. 

98. N.Y.—Morris v. Grant, 84 Hun 
377. 

49 aj. p 1013 note 64. 

99. HL—Cole V. Cosgrrove. 16 IU. 

App. 157. 


!• CaL—Howell v. DowllngTf 126 P. 
2d 630, 62 CaLApp.2d 487 . 


2 . N.T.—^Flrst Trust & Deposlt Co. 
V. Potter. 278 K.Y.S. 847. 165 Misc. 
106. 

Or.— Corpus auris auoted in Holt v. 
Guaranty & Loan Co., 296 P. 862, 
866, 136 Or. 272. 

49 C.J. p 1013 note 68. 

3. Del,—Claude Banta, Ino*, v. Wil- 
mingrton Suburban Water Co., Ch., 
46 A.2d 876. 

Mo.— Corpus JTaris dted ia Hughes 

V. Community Bank of Dawn, 78 S. 

W. 2d 98, 100, 836 Mo. 806. 

N.T.—Queen v. Fryer, 249 N.Y.S. 661, 
232 App,Div. 222—First Trust & 
Deposit Co. V. Potter, 278 N.Y.S. 
847, 166 Misc. 106. 

Or.— Corpus JUrls q.uotea In Holt v. 
Guaranty & Loan Co., 296 P. 862, 
866, 136 Or. 272. 

S.C.— Corpus auris dted in Judson 
Mills V. Norris, 164 S.E3. 919, 166 
S.C. 422. 

Tex.—Hurlock v. Mitchell, dvJiLpp., 
98 S.‘W'.2d 1006, error dismlssed. 
Wash.— Corpus auris dted la Kol- 
stad V. Younglove Grocery Co., 201 
P.2d 142, 144, 32 Wash. 212. 

49 C.J. p 1018 note 70. 
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4. Or.—Corpus auris anoted in Holt 
V. Guaranty & Loan Co., 296 P. 
862, 866, 136 Or. 272. 

49 C.J. p 1014 note 71. 

5- Mo.—Corpus auris dted in 
Hughes V. Community Ttnnir of 
Dawn, 78 S.W.2d 98, 100, 336 Mo. 
306. 

Or.—Corpus auris anoted In Holt* v. 
Guaranty & Loan Co., 296 P 862 
865, 136 Or. 272. • 

5. C.—Corpus aarls dted In Judson 
Mills V. Horris, 164 S.E. 919, 166 
S.C. 422. 

49 C.J. p 1014 note 72. 

6. N.Y.—Gauntlett v. Patton, 89 H. 
Y.S. 386, 96 App.Dlv. 627. 

7. Ga.—Buena Vista Loan, etc., 
Bank v. Grler, 40 S.B. 284, 114 Ga. 
398. 

Vt —Whlte River Sav. Bank v. Capi¬ 
tal Sav. Bank, eta, Co., 69 A. 197, 
77 Vt. 123, 107 Am.S.R. 764. 

8. Ind.—^XndianapoUs First Hat. 
Bank V. Root, 8 H.B3. 10j5. 107 Ind; 
224. 
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sons® and that it enables the pledgee to buy at the 
sale.i<> 

Striet foreclomre. The lien resulting from a 
pledge has been held to differ from that resulting 
from a mortgage in that it is subject to striet fore- 
dosure.ii 

Where suit to foreclose necessary. In some cases 
the pledgee must resort to a judicial foreclosure 
of his lien, as where he has been wrongfully de- 
prived by the pledgor of the possession of the prop- 
erty,i2 or is unable to find the pledgor,^* or where 
for any other reason he cannot demand payment 
and give the pledgor notice of sale.^^ 

Where chose in action pledged. Under ordinary 
circumstances a pledge of commercial paper or oth¬ 
er chose in action must be enforced by collection, 
and a court of equity will not decree the foreclo- 
snre and sale thereof,!® because the pledgee has, 
in such a case, a complete remedy at law on the 
pledged chose in action.^® Where, however, spe- 
cial circumstances exist which call for equity juris- 
diction, a pledge of commercial paper,^*^ or of a 
note and mortgage,or of a bond and mortgage, 
may be foreclosed by a bili in equity, 

b, Conditions Procedent 

CompHance wlth condltlons precedent to a 8u!t to 
foreclose is necessary. 

Under some statutes a prescribed notice must be 
given to the pledgor before the institution of the 
suit against the pledged property.^o The pledgee 
is not required to retum the collateral as a con- 
dition to suing to foreclose the lien of the pledge 
and, ordinarily, where the pledge is made to secure 


an uniiquidated demand, the pledgee may at once 
file his bili in equity to obtain a sale, without first 
proceeding at law to determine the amount of the 
Principal debt.22 

Indemnity agreement Where one pledges his 
dhattels to secure a debt due from a third person 
to the pledgee, the pledgee, in order to foreclose 
the pledge, must obtain a judgment establishing the 
debt but he is not required to exhaust collateral 
transferred to him before foreclosure, where the 
trust agreement is limited as to time only, and the 
time has expired.^^ 

c. Defenses 

Varlous matters have been consldered as afTording or 
not affordlng defenses In sults to foreclose a pledge. 

This right to judicial foreclosure is not affected 
by the pledgee’s recovery of a judgment against the 
pledgor and the appointment.of a receiver for the 
pledgor^s property;^® and the pledgor cannot set 
up as a defense that he gave the pledge with an 
intention to defraud his creditors, since a convey- 
ance, void as to creditors, is nevertheless good as 
between the parties.^® A third person joined as 
defendant may set up a paramount and adverse title, 
and demand possession of the property.27 

d. Froceedings in General 

Proceedings to foreclose a pledge are governed by 
the general rules of equity procedure. 

The general rules of equity procedure ordinarily 
apply in an action to foreclose a pledge, such as 
with respect to the Service of process,®® and as to 
the findings in the case.2® 


9« Me.—^Boynton v. Payrow, 67 Me. 
587. 

Or. —CoxpQS Otixis gnoted In Holt v. 
Guaranty & Loan Co., 296 P. 852, 
865, 136 Or. 272. 

IOl Or.—Coxpus Juris <xnoted In 
Holt V. Guaranty & Loan Co., 296 
P. 852, 855, 136 Or. 272. 

11. Wash.—^Freepons v. Blliott, 67 
P.2d 924, 190 Wash. 348. 

12 . Ala.—American Plg Iron Stor¬ 
ace Warrant Co. v. German, 28 So. 
603, 126 Ala. 194, 85 Am.S-R. 21. 

13. Ind.—^Indiana, etc., R. Co. v. Mc- 
Keman, 24 Ind. 62. 

N.T.—Stearns v. Marsh, 4 Den. 227, 
47 Ain.I>. 248. 

14. M.Y.—^Markham v. Jandon, 41 N. 
T. 236. 

49 C.J- P 1014 note 81. 

1 &. CaL—^Traders Bank v. Wilcox, 
183 P. 256. 42 CalJLpp. 24. 

49 aJ. P 1014 note 83. 


16. W.Va.—Whitteker v. Charleston 
Gas Co.. 16 W.Va. 717. 

17. N.T.—Queen v. Pryer, 249 N.T. 
S. 661, 232 App.Div. 222. 

49 C.J. p 1014 note 85. 

18. Mlch.—Clark v. Chapman, 184 
N.W. 497, 216 Mlch. 618, 

49 C.J. p 1014 note 86. 

Wliere pledjor denles ezlstence of 
pledje, state law forbidding: sale of 
evidence of debt by pledgee does not 
prevent a decree establishing pledge 
and authorlzlng proceeding for fore¬ 
closure, since denial made it neces¬ 
sary for plaintUE to establish the 
pledge by a decree in equity.—^In¬ 
gram v. Mandler, C.C.A.Okl., 56 P.2d 
994. 

19- Kan.—^Blood v. Shepard, 77 P. 
565, 69 Kan. 752. 

N.T.—^Porter v. Frazer, 27 N.T.S. 617, 
6 Misc. 553. 

20. La.—Gentis t. Blasco, 15 La. 
Ann. 104. 


21. Mo.—Swan v. Tabor, App., 266 
S.W. 764. 

22. Ala.—Jones v. Dimmlck, 59 So. 
623, 178 Ala, 296. 

49 C.J. p 1014 note 90. 

23. Tex.—^Killman v. Toung, Clv. 
App., 171 S.W. 1066. 

24. Wash.—^E^delity Nat. Bank v. 
Fox, 268 P. 336, 144 Wash. 494, 

25. N.T.—Pate v. Hoffman, 16 N.T. 
S. 74, 61 Hun 386. 

26. R.L—Chafee v. A & W. Sprague 
Mfg. Co., 14 R.I. 168. 

27. Wash.—Washington Nat. Bldg., 
etc., Assoc. V. Saunders, 64 P. 646, 
24 Wash. 321. 

28. Tex.—^Leyhe v. Leyhe, Clv App., 
220 S.W. 377. 

49 C.J. P 1015 note 98. 

29. Findings held not Inconslstent 

as to amount remalning unpaid.—An- 
glo-jCallfomla Trust Co. v. Oakiand 
R. Cos., 225 P. 452, 193 Cal. 451« 
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Custody of property. Tn an action to foreclose 
a pledge of property placed with a pledgeholder, 
the pledgee is entitled to its possession and to have 
it remain dn the custody of the pledgeholder.so 

JarisdicHon. The courts of the state in which 
the pledgee resides have power to decree a foreclo- 
sure of a pledge,^! although the pledgor is a resi¬ 
dent of a different state.32 The setting up of a 
counterclaim by defendant does not oust the court 
of its equitable jurisdiction to decree a foreclo- 
sure.2® 

e. Parties 

Generally, the pledgor and all other persons havfng 
an Intereat In the property shouid be made parties to 
proceedings to foreclose a pledge. 

In an action to foreclose the pledge there shouid, 
as a general nile, be jodned as parties defendant 
the pledgor,24 or his personal representative,S5 and 
all other persons having an interest in the pledged 
property, with the right to redeem it,2 2 such as a 
third person to whom the pledgor has assigned all 
his interest, and of whom the pledgee has knowl- 
edge.27 The pledgor, however, although a prop- 
er, is not a necessary, party where he is without 
the ’ jurisdiction of the court and no relief is 
prayed against him;22 where the bankruptcy of the 
pledgor is averred;22 or where the pledgee files 
a written consent of the pledgor that the property 
may be sold under a judicial decree, and the pro- 
ceeds applied first to the payment of the pledgee 
and the remainder to the payment of a subsequently 
acquired lien of a third person.40 The owner of 
the legal title to land is not a necessary party to a 


suit for the sale of a contract for the sale and pur- 
chase of the land by the pledgee of such contract.4i 
In an action on a note and to foreclose the lien on 
a collateral note, the payor of the collateral note, 
who indorsed it in blank, is not a necessary party 

defendant.42 

Interventiofs. Where, pending the foreclosure 
action, the pledgor assigns his interest in the pledge, 
and also any right of action he may have against 
the pledgee for conversion, the assignee may in- 
tervene in iSxt action to assert his rights.48 

f. Fleading 

(1) In general 

(2) Joinder of causes of action 
(1) In General 

The bili or petition for foreclosure must allege facts 
sufficient to state a cause of action and defendant must 
interpose his defenses by proper plea or answer, In ac- 
cordance with the rules of equity pleading generally. 

Subject to the general rules of equity pleading, 
a bili or petition for the foreclosure of a pledge 
must allege facts suiO&cient to constitute a cause of 
action for a decree of foreclosure and sale;44 and, 
where by statute, or by the terms of the contract, 
certain requisites are prescribed before suit for 
foreclosure can be brought, the bili or petition must 
allege compliance with the conditions,42 or allege 
facts showing a sufficient excuse for failing to com- 
ply.42 The allegations need not be made in fof- 
mal terms, and the bili or petition is sufl&cient, as 
against a demurrer, where it States the* substance 
of the contract of pledge and a consaderation 


30. Cal.—Ormsby v. De Borra, 62 P. 
499, 5 Cal.I7nrep.Cas. 947. 

31. N.T.—Coffln V. CblcaffO North¬ 
ern Pac. Constr. Co., 67 Barb. 837. 

32. N.T.—Coffln v. Chlcasro North¬ 
ern Pac. Constr. Co., supra. 

33. Neb.—^Morrissey v. Broomal, 66 
N.W. 388, 37 Neb. 766. 

34. Ala.—Oden-ElUott Lumber Co. 
V. Butler County Bank, 104 So. 3, 
218 Ala. 84. 

49 C.J. p 1016 note 7. 

35. La.—^Rlchardson v, Turner, 28 
So. 168, 62 La.Ann. 1613. 

49 C.J. P 1016 note 8 . 

36. Utah.—Hoyt v. Upper Marlon 
Ditch CO., 76 P.2d 234, 94 Utah 
134. 

49 aJ. p 1016 note 9. 

AssigiLoxB ot moneys dne or to be- 
come due under public constructlon 
contract to secure payment of note 
are necessary parties in suit to en- 
force pledgre.—-U. S. Pldellty & Guar- 
anty Co. y. Blrst Nat. Bank. 140 So. 
766, 224 Ala. 375. 


SEaker of note 

A maker of' note, who owned 
stocks which he pledged as securlty 
to Indorsers, was necessary party 
to action to foreclose the pledge by 
holder, to whom indorsers repledged 
stocks and who knew that maker 
was owner of stocks, since, if judg- 
ment shouid be rendered against 
indorser and indorser shouid pay 
judgment, indorser could brlng ac¬ 
tion for recoupment against maker 
who could flrst require the security 
to be returned on payment, and the 
securlty could not be returned if 
holder had foreclosed against indors¬ 
er and sold the security.—^Hoyt v. 
Upper Marlon Ditch C 04 , 76 P.2d 234, 
94 Utah 134. 

37. Neb.—^Brown v. Omaha Hotel 
AlSSOC., 88 N.W. 176, 68 Neb. 181. ■ 

38. Bla.—Sprlngfleld Oo. v. Bly, 82 
So. 892, 44 Fla. 319. 

39. Ala.—Cleveland Storage Co, v. 

Guardian Trust Co., 136 So. 731, 
223 Ala. 363. | 


40. Vt.—^White River Sav. Bank v. 
Capital Sav. Bank, etc., Co., 69 A. 
197. 77 Vt. 123, 107 Am.S.R, 764. 

41. Ind.—Vaughn v. Cuslilng, 23 
Ind. 184. 

42. Tex.—^Baldwin v. Jordan, Civ, 
App., 171 S.W. 1016. 

43. Cal.—^Loughborough v, McNevln, ’ 
14 P. 369. 15 P. 773. 74 Cal. 260, 5 
Am.S.R. 435. 

44. N.T.—^Farmers', etc., Nat. Bank 

V. Rogers, 1 N.T.S. 767, 16 N.T.Civ. 
Proc. 260. ’ - 

49 C. J. p 1016 note 18. 

45. Maj 3 S.—^BTalmouth Nat. Bank v. 
Cape Cod Ship Canal Co., 44 N.B. 
617, 166 Mass. 650. 

Tex.—^Baldwln v. Jordan, Clv.App., 
171 S.W. 1016. 


46- Mass.—^Palmouth Nat. Bank y. 
Cape .Cod Ship Canal Co., 44 N.EL 
617, 166 2iffass. 560. , 


47. Ala.—Jones v. Dimmlok, JSB 
623, 178.Ala. 296. ■ ' , t , 

49 C.J. P 1015 ^qte 22. . . , ■ 
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for the contract need not be stated^s or proved 
unless the want of consideratiori is set up by the 
answer.^® It is sufficient to allege the pledgor^s 
ownership of the property pledged without alleging 
how he acquired the property.so In an action on 
a Principal obligation for the amount due there- 
on and for a foreclosure of plaintiff^s lien on a note 
given as collateral, the petition is not insufficient 
because it does not allege that the collateral note 
was ever presented to the payor for payinent,^! 
or that payment thereof was ever refused;®^ nor 
is it insufficient because it does not allege that the 
payor of the collateral note had not paid it to plain- 
tiff, or that defendant was not entitled to any credit 
on the Principal note sued on, by reason of any pay¬ 
ment on the collateral note, since such payments 
are defensive inatters.®^ Defenses required to be 
specially pleaded cannot be availed of unless so 
pleaded.5* 

Third personas interesU Where it is desired to 
make a third person a party defendant, the com- 
plaint should allege his interest in the pledge.56 

Prayer for sale, The bili or petition should con- 
tain a prayer for a decree for a sale of the prop¬ 
erty pledged ;56 -^ut it will not be dismissed because 
it may appear on final hearing that it will not be 
necessaxy to seU all the property pledged, as prayed 
in the bill.57 

A plea of a previous tender of the indebtedness 
is good without bringing the money into court^s 

(2) Joinder of Causes of Action 

A suit to foreclose a pledgee's lien may be Jofned 
wfth a cause of action on the Principal debt or obliga¬ 
tion, or wfth a cause of action for an accounting, or with 
other remedies of the pledgee. 

48. Ohio.—Roblnson v> Boyd, 53 N. 

ZJ. 494, 60 Obio St. 57. 

48- Ohlo.—^Robinson v, Boyd, supra. 

50l Wla.—Plankinton y. Hildebrand, 

61 N.W. 839, 89 Wis, 209. 

51. Tex.—^Baldwin v. Jordan, CIv. 

App., 171 S.W, 1016. 

58- Tex.—OSaldwln v. Jordau, sfiipra. 

Sa- Tex.—Baldwln v. Jordan, supra. 

54. lowa.—Hiatt v. HamUton, 243 
N.W. 578, 215 lowa 215. 

Vaut of ooiisidesatlo]i. 

Defendant not specially pleadingr 
want of consideratlon for placing 
collateral could not rely on such de¬ 
fense as reeards collateral, althousrh 
pleadlns want of coxisideration for 
signature to note.—Qiatt v. Hiamll- 
ton, supra. 

55. Wla—PlankLnton v. Hildebrand, 

61 N.W. 839, 89 Wis. 209. 

49 cur. p 1016 note 29. 


A cause of action to foreclose a pledgee*s lien 
may be joined with a cause of action on the Prin¬ 
cipal debt or obligation,®® or with a cause of ac¬ 
tion for an accounting to determine the amount for 
which the lien may be enforced;®® and on proper 
pleadings the pledgee may foreclose his lien on 
the pledge in a suit against the estate of the pledg- 
or and others for conversion of the pledged prop¬ 
erty,®! or in another proceeding in which the court 
may direct an equitable disposition of the property 
among the contesting claimants.®® A foreclosure 
of the pledge may be had in a proceeding to fore¬ 
close a mortgage given as collateral.®® Where 
the property is levied on in the pledgee’s posses- 
sion for another debt of the pledgor, the pledgee 
may have his lien enforced by joining in the pro- 
ceedings, without resort to a separate suit for fore¬ 
closure. ®^ 

g. Evidence 

The rules of evidence In civll acttons govern In sults 
to foreclose a pledge. 

The general rules apply as to the admissibility 
of evidence in actions to foreclose a pledge,®® and 
as to the weight and sufficiency thereof.®® In a suit 
to foreclose a pledge, notes or mortgages held as 
collateral may be admitted as evidence,®7 as may 
also an order from the pledgor directing the prop¬ 
erty to be held in pledge.®® 

h. Eecxee or Jndgment 

(1) In general 

(2) Deficiency or personal judgment 
(1) In General 

Generally, the pledgee, on establishing his case, Is 

Bank v. Grier, 40 S.m 284, 114 Ga. 
398. 

49 CJ. P 3J)16 note 38. 

65. Cal.—^Meyerholtz v. Paxton, 94 
P. 78, 7 Cal.App. 237. 

49 C:.J. p 1016 note 40. 

66. Bvldexice held snUloieiLt 
La.—Tucker v. Legette, App., 200 So. 

31. 

M:o.—^H ughes V- Communlty Bank of 
Dawn, 78 S.W.2d 98, 336 Mo. 305. 
Wash.—^Puget Sound Nat. Bank of 
Tacoma v. Olsen, 24 P.2d 613, 174 
Wash. 200. 

49 C.J. p 1016 note 41 [a]. 

Svldence held liuniffloleiLt 
Okl.—Potts V. First Nat. Bank, 287 
P. 1003, 143 OkL 140. 

67. CaJ.—Fresno First Nat. Bank v. 
Dusy, 42 P. 476, 110 Cal. 69—Orms- 
by V. r>e Borra, 52 P. 499, 5 CaJL 
XTnrep.Ccus. 947. 

68. CaL—Ormsby v. De Borra, su¬ 
pra. 


56, Ala ,—Stokes v. Dlmmick, 48 So. 
66 . 157 Ala. 237. 

49 CuJ. p 1016 note 30. 

57. U.S.—Dand Title, etc., Co. v. As- 
phaJt Co. of Anaerica, N.J., 121 P. 
192, appeal dismissed 127 F. 1, 62 
C.CJL 23. 

68 - Cal.—Lioughborough v. McNev- 
in, 14 P. 369, 16 P. 773, 74 CaL 250, 
5 AZU.S.R. 435. 

59. Wis.—^Plankinton v. Hildebrand, 
61 N.W. 839. 89 Wis. 209. 

49 O.J. p 1016 note 34. 

60. Cal.—San Pedro Lumber Co. v. 
Reynolds, 44 p. 309, 111 Cal. 688. 

61- Tex.—Zivley v. Dampasas First 
Nat. Bank, Civ.App.. 39 S.W. 219. 
68 . Tex.—Clarke v. Dallas First 
State Bank, CivA.pp., 150 S.W. 
203. 

63- Cal.—Caldwell v. Schrock, 68 P. 

2d 216, 14 CaLApp.2d 316. 

64, Ga.—^Buena Vista Loan, etc., 
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entitled to an order for the sale of the collateral, and 
such other rellef as is incidental to that prayed. 

On establishing his case, the pledg-ee, unless the 
peculiar nature of the pledge makes a sale unneces- 
sary,®® is entitled to an order for the sale of the 
property pledged;*^® and in an action on a note 
secured by the piedge of unmatured vendor's lien 
notes, and for foreclosure, the court may foreclose 
the lien on the notes pledged and order tliem sold 
to satisfy the judgment on the note sued on, instead 
of foreclosing the vendor's lien retained in the col¬ 
lateral notes.71 The court may also order such 
other relief as is incidental to that prayed for,72 

such as an accounting.'^^ 

Where property is to be sold, the court has the 
duty of prescribing the time within which it may 
be redeemed.^4 The period is a matter for the dis- 
cretion of the court'^6 which may reserve the power 
to extend the period,*^® and a judgment so reserv- 
ing the power is interlocutory.'^'^ 

Where separate property is pledged for separate 
debts, each parcel must be sold to pay the debt 
which it was given to secure,*^® and an order for a 
sale and application of proceeds in gross is error.^S 

Attorney's fees wiill be allowed where stipulated 
for, notwithstanding a statute providing that, on 


the foreclosure of a mortgage, such fees must be 
fixed by the court and such fees may be deduct- 
ed from the proceeds of sale where the pledgee 
is put to the necessity of overcoming legal ob- 
structions in selling the collateral.81 However, the 
allowance depends entirely on the contract of the 
parties, ^^d fees will not be allowed in the ab- 
sence of stipulation therefor.83 

Ohjection to judgment, A person who has no in- 
terest in the property pledged ds not aggrieved by, 
and may not complain of, the suffiiciency of the 
judgment against a pledgeholder in an action to 
foreclosure the pledge. 84 

Appointment of a commissioner to make the 
sale has been held to be within the discretion of the 
trial court,85 

(2) Deficiency or Personal Judgment 

A personal Judgment for any deficiency between the 
proceeds of the sale and the amount of the debt secured 
may be rendered against the pledgor. 

A personal judgment may be rendered against 
the pledgor for any deficiency, between the pro¬ 
ceeds of the sale and the amount of the debt se¬ 
cured, 86 and on confirmation of a report of sale 
the court may order an execution for the deficiency. 


6d. ¥ex.—(jlulf l^at. Bank v. Bass, 
Civ.App., 177 S.W. 1019. 

49 C.J. P 1016 note 44. 

Wliere oertiilcate of deposit iBsried 
hy bank was pled^red as collateral 
security for valid note executed to 
bank by payee of certlficate, bank 
was entitled on Its cross blll for 
Judgnneut for amount of note and 
for foreclosure of its lien to bave 
face value of certiflcate credited on 
debt rathier than to have certiflcate 
sold under special execution and 
proceeds of sale applled to payment 
of debt.—^Hugrbes v. Communlty 
Bank of Dawn, 78 S.W.2d 98, 336 Mo. 
305. 

70- Mo.—Potter v. Whitten, 161 Mo. 
App. 118. 

49 aJ. p 1017 note 46. 

Commerdal paper 

N.T.—Queen v. Pryer, 249 N^.T.S. 661, 
232 App.Div. 222. 

71. Tex.—City L. & T. Co. v. Stern- 
er, 124 S.W. 207, 57 Tex.Civ.App. 
617. 

72. vt—Thomas v. Graves, 95 A. 
643, 89 Vt. 839. 

^ "V^t.—^Thomas v. Graves, supra. 
49 CJ. p 1017 note 48. 

74. Wis.—Security State Bank v. 
Monona Golf Club, 262 N.W. 287, 
218 Wis. 681. 

75. Wis.—Security State Bank v. 
Monona Golf Club, supra. 


70. Wis.—Security State Bank v. 
Monona Golf Club, supra. 

77. Wis.—Security State Bank v. 
Monona Golf Club, supra. 

78. Cal.—Mahoney v. Caperton, 16 
Cal. 313. 

79. Cal,—Maboney v. Caperton, su¬ 
pra. 

80. Cal.—Hildreth v. Williams, 38 P. 
1113, 4 Cal.Unrep.Cas. 141. 

Wash.—^Pidelity Nat. Bank v. Pox, 
258 P. 835, 144 Wash. 494. 

81. Tenn.—Carolina Spruce Co. v. 
Black Mountain R. Co., 201 S.W. 
770, 139 Tenn. 248. 

82. Wyo.—State Bank of Wbeatland 
V. Bagley Bros., 11 P.2d 672, 44 
Wyo. 244, rehearinsr denied 18 P. 
2d 664, 44 Wyo. 466. 

83. Wyo.—State Bank of Wbeatland 
V. Bagley Bros., supra. 

AUowanoe held improper 
Allowance of attomey's fees in 
pledge foreclosure proceeding was 
error, where contract of pledge did 
not stipulate for any, even though 
notes evidencing indebtedness pro- 
vided for attomey's fees.—State 
Bank of Wheatland v. Bagley Bros., 
supra. 

84. Cal.—Ormsby v. De Borra, 62 P. 
499, 6 Cal.Unrep.Cas. 947. 

85. Miss.—^Enochs & Flowers v. 
Bank of Forest, 169 So. 407, 172 
Miss. 36. 


88. Mo.—Potter v. Whitten. 142 S. 

W. 453, 161 Mo.App. 118. 

49 C J. p 1017 note 64. 

By eonsent 

In action on contract and to fore- 
close security pledged, ' defendant 
may waive sale of security and con- 
sent to personal judgment.—^Tracey 
V. Blood, 8 P.2d 263, 78 Utah 385. 

Xn Paerto Bico 

(1) A creditor who had bought In 
at foreclosure sale ih an equity suit 
before United States district court 
for Puerto Rico could recover a de¬ 
ficiency judgment.—^Benitez v. Bank 
of Nova Scotia, CC.A.Puerto Rico, 
126 F.2d 519, certiorari denied Benl- 
tez Sampayo v. Bank of Nova Scotia, 
62 S.Ct. 1308, 816 U.S. 702, 86 L.Fd. 
1770, rehearing denied 63 S.Ct. 24, 
817 U.S. 706, 87 L.Ed. 668, certiorari 
denied 63 S.Ct. 31, 317 U.S. 624, 87 
Li.Ed. 505, rehearing denied 63 S.Ct. 
163, 817 U.S. 708, 87 UEd. 666— 
Sucesores De Jose Maria Ortiz v. 
Royal Bank of Canada, C.C.A.Fuerto 
Rico, 68 F.2d 933. 

(2) The statute providing that If, 
on alienation of pledge through Pub¬ 
lic sale or auction, creditor becomes 
owner thereof, he shall be obligated 
to glve discharge for full amount bf 
his credit, refers only to extrajudl- 
dal sales before a notary and not to 
Judlclal sales.—^Benjtez v. Bank <of 
Nova Scotia, C.C.AJE^ierto Rirco/ 126 
F.2d 519, certiorari denied B^nitez 
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if aiiy.57 Where property is pledged ta secure 
the debt of a third person, the pledge may be fore- 
closed without a personal judgment against the 
pledgor.s® In some jurisdictions, however, a 
court of equity is without jurisdiction to adjudi¬ 
cate the question of deficiency.89 

i Sale 

(1) In general 

(2) Pledgee as purchaser 

(1) In General 

A foreclosure sale of pledged property, except fo the 
extent that !t is controlled by special statutes, Is gov- 
emed by the rules and provisions relating to Judicfal 
sales. 

A foreclosure sale of pledged property, except 
to the extent that it is controlled by special stat¬ 
utes, is governed by the rtdes and provisions relat¬ 
ing to judicial sales.®® Thus, a statutory provision 
requiring judicial sales to be advertised applies to 
a sale of property pledged as security and ordered 
sold by a foreclosure decree.®! A formal levy on 
the property is not necessar}-" to sustain a special 
execution in foreclosure of the pledged property 
in the possession of the judgment creditor.®^ The 
pledgee may not enter into any covenants with any 
others than the pledgor except the usual implied 
covenants to do nothing to destroy the pledge or 
its value or to encumber it,®® but he must not de- 
ceive or defraud the purchaser by false representa- 
tion.®^ If property is sold under a void decree. 


the court may order its restitution so as to place 
the parties in the same position as before,®5 and 
may also order the sale set aside where there was 
fraud therein.®® The fact that the order under 
which pledged property is sold is reversed on appeal 
does not affect the validity of the sale, where it 
can be referred to the statute relating to sales of 
pledged property under which it is valid.®^ 

(2) Pledgee as Purchaser 

On foreclosure and sale under an order of court the 
pledgee may become the purchaser. 

Contrary to the rule which ordinarily forbids a 
pledgee from purchasing at his own sale of pledged 
property without judicial process, as discussed su¬ 
pra § 61, a pledgee may purchase the property at 
a foreclosure sale made under an order of court,®® 
and, under a prayer for general relief in the fore¬ 
closure action, the court may confirm private sales 
previously made to the pledgee, where it may fairly 
be inferred from the facts found that the pledgor 
assented thereto.®® By such a purchase the pledgee 
acquires the title to the property,^ especially where 
the purchase is made with the pledgor’s knowledge 
and consent;® and foreclosure and purchase at 
the sale are essential if the pledgee wishes to ac¬ 
quire title to the property.® The pledgee must ac- 
count to the pledgor on the basis of the amount of 
his bid at the foreclosure sale;^ and is entitled to 
credit for the amount of the pledgor^s indebted- 
ness,5 and, in case of foreclosure sale of a mort- 


Sampayo v. Bank of Nova Scotia, 62 
S-Ct. 1308, 316 U.S. 702. 86 L.Ed. 
1770, rehearing denied 63 S.Ct. 24, 
317 U.S. 706, 87 L.Ed. 563, certiorari 
denied 63 S.Ct. 31. 317 U.S. 624. 87 
t^Ed. 505, rehearins denied 63 S.Ct. 
153. 317 U.S. 708, 87 LuEd. 665. 

87. 'Wis.—Wilson v. Johnson, 43 N. 
W. 148. 74 Wis. 337. 

8& Tex.—^Patillo v. Citizens' Nat. 

Bank. av.App., 197 S.W. 1054. 

49 C.J. p 1017 note 56. 

89. Sia.—Florida Nat. Bank of 
Jacksonville v. Kassewitz. 26 So. 
271. 156 Fla. 761. 

Mfoct of improper adjudicatton 
A chancellor had no jurisdiction to 
adjudicate question of deflciency in 
proceeds of foreclosure sale of note 
and mortgage, pledgred as collateral 
security for pled«ror’s note, to pay 
balcuice due on primary note, so that 
deniai of such deficiency was not res 
judicata in pledgee^s action for such 
balanoe-—Florida Nat. Bank of Jack- 
soBville .v, Kassewitz; supra. 

90l 3 ^ 0 .—Corpus Jtixis cited in. 

Haake v. Union Bank & Trust Co, 
App., 54 S.W.2d 459, 463. 


91- Ky.—Cemlean Sprlng-s Bank v. 
Gardner, 121 S.W. 608, 134 Ky. 
632. 

92. lowa.—Croft v. Colfax Electric 
Ligrht, etc., Co., 85 N.W. 761, 113 
lowa 455. 

93. Mo.—Haake v. Union Bank & 
Trust Co.. App., 64 S.W.2d 469. 

94. Mo.—Haake v. Union i =tflTiV & 
Trust Co., supra. 

Buty of pledffee 

A bank actinsr as trustee and offl- 
cers actinff as its agents in sale of 
note and trust deed, pledged as se- 
curity for note held by it, were un¬ 
der no duty to teli purchaser tliat 
land had been sold under execution 
to enforce prior uiaterialinan*s lien. 
—^Haake v. Union Bank & Trust Co., 
supra. 

&tae of caveat emptor applies to 
sale of pledged property, in absence 
of suppression of fact, coupled with 
false statement, by one under affirm¬ 
ative duty to teli truth. and an ex- 
perienced banker, purchasing note 
from bank on foreclosure of securi- 
ties pledged for payment of larger 
note held by it, took note subject 
to defects, liens, and encumbrances, 
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of which he was bound to inform 
hlmself.—Haake v. Union Bank & 
Trust Co., supra. 

95. Ky.—Brown v. Vancleave, 21 S. 
W. 766, 14 Ky.Ii. 821. 

96. Wis.—Schmitt v. Schmitt, 171 N. 
W. 655, 169 Wis. 28. 

97. S.C.—^Tolbert v. Fouche, 123 S. 
E. 859, 129 S.C. 388. 

98. Cal.—Horn v. Klatt, 151 P.2d 
149, 65 Cal.App.2d 510. 

49 C.J. p 1017 note 66. 

99* Vt.—Thomas v. Graves, 95 A. 
643, 89 Vt. 339. 

1- Pa.—^Huntlngdon Valley Trust 
Co. v. Norristown-Penn Trust Co., 
196 A. 821, 329 Pa. 356. 

49 C.J. p 1017 note 68. 

2 . Wash.—Munson v. American Sav. 
Bank, etc., Co., 86 P. 1047, 43 Wash. 
549. 

3. Wash,—Carter v. Curlew Cream- 
ery Cb., 147 P.2d 276, 20 Wash.2d 
276, 161 A.L.R. 921. 

4, Wash.——Munson v. American Sav. 
Bank, etc., Co., 86 P. 1047, 48 
Wash. 649. 

5, Wash.—^M^zlson v. American Sav. 
Bank, etc., Co., supra. 
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gage, for expenses incurred in acquiring and per- 
fecting title to the mortgaged property.® If the 
pledgor desires to redeem from such sale, he must 
offer to pay the debt^ 

Obligation to third person, Where the pledgee 
has agreed to hold the pledge after^paying his own 
claim as security for any danxages that might aocrue 
to a third person out of a contract with the pledgor, 
the pledgee’s purchase of the pledged property at 
his own foreclosure sale does not affect his ob¬ 
ligation to such third person.* 


j. Bights of Purchaaer 

The foreciosure sale pasees title ae against the 
Judgment debtor. 

The foreciosure sale passes title as against the 
judgment debtor who does not question the pro- 
ceeddng until after sale,* unless the sale is im- 
peached for fraud.i* The purchaser is entitled to 
the income from the property from the date of 
sale,and, where another person remains in pos- 
session from the date of the sale until its confirma- 
tion, he must account to the purchaser for the net 
income therefrom during such period.^* 


Vm. ENFOROEMEITT OP PLEDaED CHOSE TN AOTION 


§ 68. Right to Enforce 

A person not a party to a pledge contract whereby 
a chose In action Is pledged, and who Is at best oniy an 
incidental beneflciary, may not sue thereon. 

A person not a party to a pledge contract where¬ 
by a chose in action is pledged, and who is at best 
only an incidental beneficiary, may not sue there- 
on.i* 

The pledgor or pledgee as a paiiy plaintiff in 
actions on bilis and notes generally is discussed in 
r 

6 . Wash.—^Munson v. .American Sav. 

Bank, etc., Co., supra. 

49 aJ. P 1017 note 72. 

7. Or,—Hydraulic Min. Co. v. Smitb, 

196 P. 811, 100 Or. 86. 

49 C.J. P 1018 note 73. 
a XJ.S.—Fetzer v. South Side Lum- 
ber Co., Wls., 202 P. 878, 121 C.C. 

A. 236. 

9. lowa.—Croft v. Colfax Electric 
Ligrht, etc., CO., 86 N.W. 761, 113 
lowa 455. 

Blghts of pnrdiaser 

(1) Purchaser at foreciosure sale 
of collateral pledged to secure cor- 
poration’s debt, which collateral con- 
sisted of tax certlficates and a note 
secured by second deed of trust, ac- 
Quired title to the collateral as 
against the Corporation, whose char- 
ter had expired, its statutory trus- 
tees, its stockholders, and its receiv- 
er.—Santa Anita Corporation v. 

Walker, 106 P.2d 469, 106 Colo. 466. 

(2) Where payee of note evidenc- 
ing loan to Corporation secured Judg¬ 
ment on the note, party who pur- 
chased the judgment from such 
payee and, at execution sale under 
the Judgment, purchased the collat¬ 
eral consistlng of another note se¬ 
cured by a second deed of trust and 
paid for it by satisfaction of the 
Judgment, could foreclose the second 
deed of trust to the extent of the 
amount of the Judgment regardless 
of whether such party was a bona 
fide holder for value in due. course, ^ 


Bilis and Notes § SSL 


§ 69. -Pledgor 

The general rule ts that a pledgor has the rtght te 
sue on a pledged chose In action prior to termlnatlon 
of the pledge. 

Although there is some authority to the con- 
trary,i4 the right of ,a pledgor to sue on a pledged 
chose in action prior to termination of the pledge 
is generally recognized,l5 especially df, where re- 

payment of money pledged to secure 
mortgagor's retum of car.—^Lincoln 
Finance Corporation v, Doe, supra. 

14. Wash.—^Hodge v. Truax, 61 P.2d 
357, 184 Wash. 360, 103 A.Lr.R. 420. 

49 C.J. p 1018 no,te 81. 

Blght snspended 

Indorsement and delivery ojf.nego- 
tiable paper as collateral security 
before maturity pass legal title to 
holder, with power to collect by suit 
or otherwise, subject to rlghts of in- 
dorser as to application of proceeds, 
so that right of pledgor to recover on 
paper Is suspended.—Gables Racing 
Ass’n V. Persky, 166 So. 892, 116 
Pia. 77. 

15. Idaho.—Corpus Jnrls guoted In. 
Uhllg V. Diefendorf, 26 P.2d 801, 
804, 63 Idaho 676. 

lowa.—Carter v. MoClaln, 244 N.W. 
671, 216 lowa 19. 

Mass.—^Boston Heating Co. v. Mid- 
dleborough Sav. Bank, 193 N.B. 12, 
288 Mass. 433. 

N.T.—Tioga County General Hospi- 
tal V. Tidd, 298 N.T.S. .460, 164 
Misc. 273—^Prensdorf v. Stumpf, 
30 N.Y.S.2d 211—Corpus J^rls dt. 
ed in National Bank of Bay Bidge 
V. Albers, 278 N.T.S. 381, 884. 

49 C.J. p 1018 note 82. 

ITotes in pledgor’s possesslon 
tJ.S.—Sheehan v. Municipal Llght A 
Power Co., C.CA-N.Y., 161 F.2d 65. 
Right of origlnal pledgee 
Qriglnal pledgee of notes from 
payee was presumptive owner and 


since to that extent Corporation was 
admittedly obligated on the origlnal 
loan.—Santa Anita Corporation v. 
Walker, supra. 

(3) Where Corporation paid its 
note secured by second deed of trust, 
note was Indorsed without recourse 
by payee and returned to Corpora¬ 
tion, and Corporation thereafter 
pledged the note to secure a loan and 
agreed to extenslons of time for pay¬ 
ment, purchaser of the secured note 
wlthln the extended time for pay¬ 
ment, without notice of the history 
of the note except that it was 
pledged as collateral for corpora¬ 
tiones debt, was a bona fide holder 
for value in due course entitled to 
enforce payment by foreciosure of 
the second deed of trust,—Santa Ani¬ 
ta Corporation v. Walker, supra. 

10 , U.S.—Wheelwright v. St Louis, 
etc., Canal Transp. Co., C.C.La., 66 
F. 164. 

49 C.J. p 1018 note 77. 

11 . Ohio.—^Murphy v. Hardee, 22 
Ohlo Cir.Ct 611, 12 Ohio Cir.Dec. 
837. 

12 , Ohio.—Murphy v. Hardee, su¬ 
pra. 

13. Mlnn.—Lincoln Flnance Corpo¬ 
ration V. Doe, 235 N.W. 392, 183 
Minn. 19. 

acortgagee under ohattel mortgage 
executed by one without title was 
not entitled in replevin action to in- 
sist on havlng owner^s, right to pos- 
sess automobUe condltipnsd on re- 
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covery is had, defendant will be protected from the 
assertion of further daims hy the pledgee on the 
same chose in action.i® This rule is recognized 
more particularly where he sues with the consent 
of or under agreement with,or without ob- 
jection by,i8 or for the use of,20 the pledgee, or 
where the pledgee or his assignee refuses to sue,2i 
or where the sum due on the pledged chose in ac- 
tion is greater than the amount of the debt se- 
cured.2* Even where the pledgor is not regarded 
under ordinary circumstances as entitled to sue, 
where the pledgee is also obligor of the pledged 
collateral, the pledgor may join the pledgee as de¬ 
fendant.** 


After termination of the pledge and retum of 
the pledged collateral to the pledgor, he may sue 
to enforce it*^ A right to retake possession of 
goods sold under a conditional sales contract con- 
ferring such right cannot be enforced by the orig- 
inal seller, where he has transferred the contract 
as collateral security.*^ 

§ 70. -Pledgee 

Tha pledgee ordinarii/ has the right to enforce and 
collect a pledged chose in action by suit thereon or by 
foreclosure proceedings. 

Ordinarily the pledgee has the right to enforce 
and collect a pledged chose in action*® by suit there¬ 
on,or by foreclosure proceedings,** as by execu- 


entitled to maintain action on notes 
as liolder for value, notwithstandinsr 
payee bank's repledsre of notes to 
another bank, where orisdnal payee 
had i>osses8ion of notes and produced 
them at tiial with apparent consent 
of last pledgree.—National Bank of 
Bay Ridge in City of New York v. 
Albers, 278 N.T.S. S81, 244 App-Div. 
127. 

la. N.T. — lEYensdorf ▼. Stumpf, 30 
N.T,S.2d 211. 

17. IU.—^Reconstruction Finance 
Corporation v. Lucius, 43 N.E.2d 
852, 320 llLApp. 57. 

49 aj. p 1018 note 84. 

18. Tex. —^Randolph v. Citlzens Nat. 
Bank of Luhbodc, Civ.App., 141 S. 
W'.2d 1030, error dismlssed, Judg- 
ment correct. 

19. lowa.—G-ilman v. Heitman, 113 
N.W. 932, 137 lowa 386. 

49 CLJ. p 1018 note 85. 
ai Ga.—Camp v. Interstate Chem¬ 
ical Co., 89 S.R 491, 18 GaJlpp. 
416. 

49 C.J. p 1018 note 86. 

9L N.T.—^Frensdorf v. Stumpf, 30 
N.T.S.2d 21L 
49 C.J. p 1018 note 87. 

22 . Me.—^Rosenberg: v, Cohen, 143 
A. 97, 127 Me. 260. 

49 aX p 1018 note 88. 

23. Mo.—^Tennent v. Union Cent L. 
Ina Oo., 112 S.W. 754, 133 Mo.App. 
345. 

49 C.J. p 1018 note 91. 

24. N.C.—White v. Winslow, 183 S. 
E, 284, 209 N.C. 207—^Ball-Thrash 
v. McCormIck, 78 S.B. 303, 162 N, 
a 47L 

25- N.Y.—Rapp v. Mabbett Motor 
Car Co., 194 N.T.S. 200, 201 App, 
Dlv. 283. 

28. Ala.—^Winiams v, Tates, 157 So. 
867. 229 Ala. 437—Ck}rpiis Juxis 
oited in Missouri State Life Ins. 
Co. V. Bobertson Bankinsr Co., 184 
So. 25, 27, 223 Aia. 13. 

Aik.—1.6hman v. First Nat. Bank, 
74 &W.2d 773, 189 Ark. 604— 
Schntt V. Arkansas Rice Growers' 


Afirr. Credit Corporation, 39 S.W.2d 
517. 183 Ark. 972. 

Cal.—^Mitchell v. Automobile Owners 
Indemnlty Underwriters, 118 P.2d 
816, 19 CaJ.2d 1. 137 A.L.R. 923— 
Bxchanfe Bank v. Scbolz, 121 P.2d 
526, 49 Cal.App.2d 232. 

Fla.—Corpus JUzis dted in. Ameri¬ 
can Bxpress Co. v. Stone, 189 So. 
694, 696, 138 Fla. 73. 

Ind.—Hammond Pure Ice & Coal Co. 
V. Heitman, 47 N.E.2d 309, 221 Ind. 
852, 146 A.L.R. 997. 

La.—^Bank of Mlnden & Trust Co. t. 
Barron, 152 So. 746. 178 La. 1023 
—Bass V. Blgrsrs, 118 So, 861, 167 
La. 126—rpucker v, LeGette, App., 
8 So.2d 339—Del Bondio v. Al- 
brecbt, App., 181 So. 610—Commer- 
cial Nat. Bank of Sbreveport v, 
McDanlel, App., 156 So. 43. 

N.T.—Corpus juris dted in National 
Bank of Bay Rldje v. Albers, 278 
N.Y.S. 381. 384. 

Ohlo.—Central Nat. Bank of Cleve- 
land V. Mills. 24 N.B.2d 607. 62 
Obio App.. 413, certiorari denied 
Central Nat Bank of develand v. 
03rien, 61 S.Ct, 1114, 313 U.S. 593, 
85 LJBd. 1647. 

Pa.—Corpus Juris dted In Tiogra No. 
2 Bldff. Aj8s'n v. North Philadel¬ 
phia Trust Co., 189 A. 708, 710, 
125 Pa.Super. 234—Corpus Juris 
dted in First Nat Bank of New 
Wilmingrton v. Getty. 179 A. 764, 
766, 118 Pa.Super. 326. 

Wasb.—Hodge v. Truax, 51 P.2d 357, 
184 Wasb. 360, 103 A.L.R. 420. 
W.Va.—Corpus Juris dted in Hood 

V. Warner, 1 S.B.2d 879, 880, 121 

W. Va. 98. 

49 C.X p 1019 note 94. 

Foreclosure by pledg^or beld vold 
CaL—Security-Flrat Nat Bank of 
Los Angeles v. Spring Street Prop- 
erties, 67 P.2d 720, 20 CaJ.App.2d 
618. 

Xack of right to comproxnise 

Fact tbat bolder of commercia! 
paper as collateral securlty cannot,' 
except in extreme cases, compromise 
with maker of collateral and surren- 
der paper for less than amount due 
thereon, does not conflict with rule 
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that Indorsement and delivery of ne- 
gotiable paper as collateral security 
before maturity pass le^al title to 
holder, with power to coUect by suit 
or otherwlse.—Gables Racing Ass^n 
V. Persky, 156 So. 392, 116 Fla. 77. 
XTote secured by lien oontraot 
Where contractor did not substan- 
tially perform mechanlc*s lien con¬ 
tract bank whlch took pledge of ne- 
gotiable note secured by lien con¬ 
tract, not as holder in due course, 
had no lien for whlch bank oould re- 
cover on its claim in guantum meruit 
against makers.—Continental Nat 
Bank of Fort Worth v. Oonner, 214 
S.W.2d 928, 147 Tex. 218, 

Transfer of remedies 
When owner of securitles pledgee 
them to secure payment of his own 
debt he impliedly transfers right 
to remedies which wUl make securl- 
ties availabie for payment of debt 
in case of his own default and 
pledgee has control of property for 
time being and represents not only 
his own interest but that of pledgor, 
in taklng any proper action for pres- 
ervation of property and collection 
and care of Its proceeds.—Securlty- 
First Nat Bank of Los Angeles ▼. 
Sprlng Street Properties, 67 P,2d 720, 
20 Cal.App.2d 618. 

97- Fla,—Gables Racing Ass'n y. 

Persky, 166 So. 392, 116 Fla. 77. 
La-—Tucker v. LeGrette, App., 8 So. 
2d 339. 

Mo.—Welker v. Hayes, 22 S.W.2d 
1052, 224 MoA.pp. 392—Walker v. 
Hayes, App., 25 S.W.2d 623. 

Pa,—Corpus juris oited in Tloga No, 

2 Bldg. Ass»n v. North Philadelphia 
Trust Co., 189 A. 708, 710, 126 Pa. 
Super. 234—Corpus Juris cited in 
First Nat Bank of New Wilming- 
ton V. Getty, 179 A. 764, 766, 118 
Pa.Super. 326. 

49 C.X p 1019 note 95. 

98. Ala.—Williams y. Tates, 157 So. 
867, 229 Ala. 437. 

CaL—Exchange Bank v. Scbolz, 121 
P.2d 626, 49 Cal.App.2d 232—Beat- 
ty V. Pa^flc States Savings & Loan 
Co., 41 P.2d 378, 4 CalJ^p.2d 692. 
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tory process and seizure of property covered by 
the pledged collateral.29 

Even thotigh the pledgee has express power of 
sale, he may, at his option, enforce the pledged col- 
lateral by suit.30 

Where collateral is loaned in order that it may 
be used for the purpose of borrowing money, the 
person receiving such collateral has like power to 
collect dt as though the borrowing had been done 
by the owner of such collateral.2i 

The pledgee’s right of enforcement survives an 
assignment of the pledged collateral to a third per¬ 
son,22 or the impounding thereof in a suit.23 

The pledgee’s right of action exists, even though 
the pledged chose in action is held by the pledgor 
for purposes of collection.^^ 

Where suit has been begun by the pledgor for the 
enforcement of the right of action before his pledge 
of it to the pledgee, on his obtaining judgment, the 
pledgee or his assignee will be entitled to intervene 
and claim the proceeds, without allowance to the 
pledgor out of the funds for the expenses of his 


§ 70 

suit.25 

Maturity of Principal ohligation, The pledgee 
may enforce his right to collect the pledged chose 
in action either before^S or after^^ maturity of 
the Principal debt, or even though a contingent lia- 
bility which the pledge was given to secure has not 
attached.38 The pledgee cannot enforce collateral 
of which the pledgor ds obligor prior to maturity of 
the debt for which it is pledged.39 

After payment of Principal debt. It has been both 
affirmed^O and denied^i that the pledgee may be- 
gin suit to enforce pledged collateral after pay¬ 
ment of the Principal debt. Partial payment of the 
Principal debt does not preclude the pledgee from 
collecting on the pledged security.‘*2 Payment of 
the Principal debt pending the pledgee’s action to 
collect the pledged collateral does not ordinarily 
abate the pledgee's action,^^ although there is also 
authority to the contrary.**^ 

Under agreement. Where the parties have made 
an agreement relating to the right of the pledgee 
to enforce collateral, their rights are govemed 
thereby.45 


Fla.—^Howard v. Roberts, 156 So. 438, 
116 Fla- 381—Gables Racing: Ass’ii 
V. Persky, 156 So. 392, 116 Fla- 77. 
49 C.J. P 1019 note 96. 

Mak6x’s rifflits not Jeopardlzed 
Wbere maker of notes pledgred 
mortgages as securlty, maker’s 
rights were not jeopardized by 
pledgee*s action In forecloslng mort- 
gages and buying in properties, since 
on payment of amount due on notes 
he wonld be entitled to return of 
properties.—Gordon v. Mohawk Bond 
& Mortgage Co., 176 A. 422, 317 Pa. 
2^7. 

29. La.—HoUingsworth v. RatclilC, 
110 So. 422, 162 La. 281. 

80. IU.—Corn Belt Bank of Bloom- 
ington V. Forman, 264 111.App. 589. 
49 aJ. p 1020 note 98. 

31. Ill.—Naef V. Potter, 127 Ill.App. 
106, afflrmed 80 NJB. 1084, 226 111. 
628, 11 L.RA..N.S.. 1034. 

32. N.C.—^Davenport v. Vaughn, 137 
S.E. 714, 193 N.C. 646. 

49 C.J. P 1020 note 1. 

33. U.S.—Gregory v. Plke, Mass., 67 
F. 837, 15 C.C.A. 33, appeal dls- 
missed 16 S.Ct. 431, 160 U.S. 643, 
40 L.Ed. 566. 

49 aj. p 1020 note 2. ■ 

34. Mont.—^National Bank of Repub- 
lic V. American Brewing Co., 257 
P. 1043, 79 MonL 605. 

35. U.S.—^McDougall vl Hazelton 
Tripod-Boller Co,, Tenn., 88 F. 217, 
31 C.C.A. 487. 

36. Fla.—Gables Racing* Ass*n v. 
Persky, 166 So. 39t2, 116 Fla. 77, 


Mo.—CorpuB Juris olted In HcArthur 
V. Pemiseot Connty, 176 S.W.2d 
618, 621. 

Ohio.—Central Nat. Bank of Cleve- 
land V. Mills, 24 N.R2d 607, 62 
Ohio App. 413, certiorari denied 
Central Nat. Bank of Cleveland v. 
0'Brien, 61 S.Ct. 1114, 313 U.S. 593, 
86 L.Ed. 1647. 

Wash.—Corpus Juris dted In Broad- 
way Bank of Kansas City V. Whit- 
taker, 30 P.2d 993, 994, 177 Wash. 
62. 

49 C.J. p 1020 note 6. 

Beason for rule 

If a note pledged as collateral se- 
curity is supported by a valuable and 
legal consideration and is collected 
when due, but before the basic debt 
is due, it is no concern of the maker 
because he owes the entire note, and 
the overplus, If any, after the basic 
debt is pald, would go to the payee 
of note.—^McArthur v, Pemiseot 
County, Mo., 176 S.W.2d 618—^Farm- 
ers' State Bank v. Miller, 300 S.W. 
834, 222 Mo.App. 633. 

37- La.—^People*s Bank v. Cookston, 
App., 142 So. 285. 

Ohio.—Central Nat. Bank of Cleve¬ 
land V. Mills, 24 N.E.2d 607, 62 
Ohio App. 413, certiorari denied 
Central Nat. Bank of Cleveland v. 
0’Brlen, 61 S.Ct. 1114, 313 U.S. 
593, 86 L.Ed. 1647. 

Wash.—Corpus Juris dted In Broad- 
way Bank ot Kansas City v. Whit- 
taker, 30 P.2d 993, 994, 177 Wash. 
62. 

49 C.J. p 1020 note 7. 
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38. Mass.—^Pelonsky v. Wattendorf, 
152 N.E, 337, 255 Mass. 558. 

49 C.J. p 1020 note 9. 

39. Cal.—Stradley v. Tout, 224 P. 
469, 65 Cal.App. 530. 

La.—^Tucker v. Legette, App., 8 So.2d 
339. 

49 C.J. P 1020 note'10. 

Pledgor as Indorser 

Pledgee cannot sue pledgor on ne- 
gotiable paper held as pledge, al¬ 
though Indorsed and guaranteed.— 
Sparks v. Caldwell, 108 P. 276, 167 
Cal. 401—Stradley v. Tout, 224 P. 
469, 65 Cal.App. 530. 

40. Fla.;—^Brown v. Panama City 
First Nat. Bank, 97 So. 351, 86 
Fla. 198. 

49 C.J. P 1020 note 12. 

41- Utah.—Utah Conamercial, etc., 
Bank v. Fox, 140 P. 660, 44 Utah 
323. 

49 C.J. p 968 note 8 [b] (1), p 1020 
note 13. 

42. Ga.—^Morrlson v. Citizens', etc., 
Bank, 91 S.E. 509, 19 Ga.App. 434. 

49 C.J. p 1021 note 15. 

43. Tenn.—Johnson City First Nat. 
Bank v. Mann. 27 S.W. 1016, 94 
Tenn. 17, 24, 27 L.R.A. 566. 

49 C.J. p 1021 note 16., 

44- N.T.—Jackson v. Bhrsam, 123 N. 
7.S. 986. 

49 C.J. P 1021 note 17. 

45. Mass.—^Richmond v. Charles- 
town Five Cents Sav. Bank,, 186 N. 
E. 551, 283 Mass. 380. 

49 aJ. P 1021 note 18. ^ „ 
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71-74 


§ 71. -Assignee after Pledge 

The assignee of a chose in actlon may enforce It 
despite a prior pledge thereof by the assignor. 

The assignee of a chose in action may enforce it 
despite a prior pledge thereof by the assignor,'^® 
snbject to the right of the obligor of the contract, 
if also the pledgee thereof, to retain an amount 
sufficient to pay the debt for which pledged.^^ The 
assignee of a pledgee, who takes the collateral se- 
curity to secure the payment of a debt due to him 
by the pledgee, may enforce the pledged chose in 

action>8 

§ 72. Duty to Enforce 

The duty of a pledgor or pledgee to enforce a 
pledged chose in action is discussed infra §§ 73, 74. 

Examine Pocket Parts for later cases. 

§ 73. -Pledgor 

On the pledge of a chose in action as collateral, the 
pledgor is primarily relleved of the responsibllity for its 
enforcement. 

On the pledge of a chose in action as collateral, 
the pledgor is primarily relieved of the responsibil- 
ity for its enforcement.”*^ Where the pledgor has 
the knowledge, power, and opportunity to enforce 
the collateral against the maker, however, he may 
not complain of loss by reason of the pledgee*s 
failure to enforce it.50 


§ 74 . -Pledgee 

a. In general 

b. Diligence 

c. Agreements as to collection or en¬ 

forcement 

d. Actions for neglect 

e. Damages and amount of recovery 

a. In General 

it Is ordlnarlly the duty of the pledgee to collect 
collateral as It falis due, whether or not the Principal 
obligation is then due, and to secure the proceeds of 
collateral where waste or misapproprlation is threatened. 

Although there is some authority to the con- 
trary,5l it is ordinarily the duty of the pledgee to 
use due diligence in collecting collateral as it falis 
due,52 whether or not the principal obligation is 
then due,52 to take such steps as may be necessary 
to enforce collection,54 and to secure the proceeds 
of collateral where waste or misapproprlation is 
threatened56 The pledgee is not, however, bound 
to enforce a chose in action remaming in the joint 
control of the pledgee and the pledgor.5 6 The 
United States as pledgee is not bound to collect 
collateral in excess of the sum due on the principal 

debt.57 

Where the pledgor assumes an attitude hostile to 
the pledgee, the latter may be justified in com- 
promising litigation for enforcement of pledged 
collateral for less than the face value of the 

claim.58 


PoredlosTire 

Holder ot collateral note empower- 
ing him to sell collateral wlthout de- 
mand or notice had right as against 
mortgragors to foreclose mortgrages 
assigned as collateral, where mort- 
gage notes and taxes were overdue. 
—^Richmond v. Ohaxlestown £lve 
Cents Sav. Bazik, supra. 

AgeuLcy ooupled with Interest 

Under loan agreement stating that 
insurer had loaned to insured money 
in amount of value of insured goods 
lost in transit, repayahle only out of 
net recovery which insurer might 
make from shipper, agency of insur¬ 
er to collect was coupled with an in- 
terest, and was irrevocable. 

X.T.—^Automobile Ins. Co. of Hart¬ 
ford, Conn., V. Hamburg-Amerika 
Liine, 297 N.T.S. 200, 163 Mlsc. 491. 
Wash.—Canadian Bank of Commerce 
V. John J. Sesnon Co., 123 P, 602, 
68 Wash. 434. 

4G, Mo.—^Milliken-Helm Commn. Co. 

V, C. H. Albers Commn. Co., 147 S. 

W. 1065. 244 Mo. 38. 

47- Mo.—Milliken-Helm Commn. Co. 

V. C. H. Albers Commn. Co-, supra. 
49 C.J. P 1021 note 20. 


48- Pia,—Gables Raclng Ass*n v. 
Persky, 166 So. 392, 116 Fla. 77. 

49. Idaho.—Corpus JUrls q.uoted In 
Uhlig V. Dlefendorf, 26 P.2d 801, 
804, 53 Idaho 676. 

49 C.J. p 1021 note 21. 

50. Idaho.—Corpus JUils auoted In 
XJhllg V. Dlefendorf. 26 P.2d 801, 
804, 53 Idaho 676. 

49 C.J. p 1021 note 22. 

51. Ark.—Cravens v. Barr, 186 S.W. 
1084, 123 Ark. 528. 

49 aJ. P 1021 note 23. 

52. Ala—Corpus Juris dted in 
Missouri State Life Ins. Co. v. 
Robertson Banking Co., 134 So. 25, 
27, 223 Ala 13. 

Fla—Corpus Juris dted In Ameri¬ 
can Express Co. v. Stone, 189 So. 
694. 696, 138 Fla 73. 

Ga—^Pirst Hat. Bank v. Hattaway, 
168 S.B. 665, 172 Ga 731, 77 A.L. 
R. 375. 

Ky.—Corpus Juris dted iu Brlanger 
Cltizens Bank v. Williams, 161 S. 
W.2d 381, 383. 286 Ky. 492. 

Tex.—^Randolph v. Cltizens Nat. 
Bank of Lubbock, Civ.App., 141 S. 
W.2d 1030, error dlsmissed, judg- 
ment correct. 

49 C.X p 1021 note 26. 
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Beasou for rule 

It is his duty to collect the evl- 
dence of a debt pledged lest the rem- 
edy on the collateral be barred hy tjie 
statute of llmitatlons and he be held 
liable to the pledgor for failure ade- 
auately to protect the security left 
in his possession.—^Mitchell v. Auto¬ 
mobile Owners Indemnity Underwrit- 
ers, 118 P.2d 816, 19 Cal.2d 1, 137 A. 
L.R. 923. 

53. Tex.—^Daugherty v. Wiles, Civ. 
App., 156 S.W. 1089, reversed on 
other grounds, Com.App., 207 S.W. 
900. 

54. Tex.—^Randolph v. Cltizens Nat 
Bank of Lubbock, Clv.App., 141 S. 
W.2d 1030, error dismlssed, judg- 
ment correct 

55. U.S.—State Nat. Bank v. Bureka 
Springs Syndlcate Co., C.C.Ark., 
178 P. 369. 

49 C.J. p 1021 note 27. 

56. N.T.—WyckofC v. Ithaca Trust 
Co.. 163 N.T.S. 696, 177 App.Div. 
137. 

57. U.S.—Taggart v. U. S., 17 Ct 
<±1. 322. 

58- Okl.—^Plcher Bank v. Harrls, 229 
P. 137, 100 Okl. 266. 40 A.L.R. 264. 
49 O.J..P 1022 note 30. 
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After payment of Principal deht Payinent of the 
secured debt by the pledgor to the pledgee operates 
as a discharge of the pledged securities, as dis- 
cussed supra § 46, and, if they have already been 
collected by the pledgee, he is liable to the pledgor 
for the proceeds;®^ but, if he has not collected 
them, he is no longer under any obligation to do 
so,®® and must hold them for redelivery to the 
pledgor on demand.®^ 

Overdue coUateral. Even where the paper ac- 
cepted by the pledgee as collateral is overdue, it is 
his duty to use due diligence dn collecting it,^^ and 
to sue on it, if necessary.®^ 

Liahility for acts of agent or assignee. In some 
jurisdictions, if the pledgee has exercised ordinary 
diligence in selecting an agent or attorney to whom 
he has intrusted the enforcement of the collateral, 
he is not responsible for loss occasioned by the 
negligence of such agent,although in other ju¬ 
risdictions he is held responsible under the gen- 
eral rule of respondeat superior.®® Where loss re- 
3 ults from the negligence of an assignee of the 
note from the pledgee,®® or from the negligence 
of an agent selected by the pledgee without due 
care,®*^ the pledgee is responsible. 

Ratification and waiver. The pledgee is not lia- 


§ 74 

ble for any loss where his course has been author- 
ized or ratified by the pledgor,®® or where the pledg¬ 
or has waived the observance of the due diligence 
by the pledgee.®® 

b. Diligence 

(1) Necessity 

(2) Sufficiency 

(1) Necessity 

In the enforcement of a pledged chose In action by 
the pledgee, it is his duty to use ordinary diligence^ 

In the enforcement of a pledged chose in ac¬ 
tion by the pledgee, it is his duty to use ordinary 
diligence,^® not only in making deman<i for pay¬ 
ment or performance on the principal debtor,^! 
but also in taking the necessary steps to fix the lia- 
bility of parties secondarily liable,^® in making 
sales when authorized,*^® and in prosecuting suit to 
judgment and execution, as discussed infra subdi- 
vision b (2) of this section, especially where there 
is danger of insolvency of the obligor of the col¬ 
lateral and, where loss has been proximately 
caused by his negligence in the enforcement or 
collection of pledged collateral, the pledgee is lia- 
ble therefor to the pledgor.75 In an action against 
the pledgee for failure to enforce collateral or 


59. Ala.—Overstreet v. Nunn, 36 
Ala. 666. 

lowa.—^Bninson v. Ballow, 29 N.W. 
794, 70 lowa 34. 

60. Me.—Overlock v. Hilis, 8 Me. 
383. 

61. Me.—Overlock v. Hilis, supra, 

62. U.S.—^Baston v. German-Amerl- 
can Bank, C.C.N.T., 24 F. 623, 23 
Blatchf. 271, affirmed 8 S.Ct. 1297, 
127 U.S. 632, 32 L.Bd. 210. 

Ga.— Corpus Juris dted In Loflin v. 
Howard, 172 S.E. 831, 832, 48 Ga. 
APP. 373. 

63. N.T.—^Home v. Iioughman, 34 H. 
T.S.2d 634, 264 App.Div. 124. 

49 C.J. P 1022 note 37. 

64. La.—Chaffe v. Purdy, 8 So. 923, 
43 LaA.nn. 389. 

49 aJ, P 1024 note 80. 

65. Dak.—^Plymouth County Bank v. 
Gilman, 60 N.W. 194, 6 Dak. 304. 

Pa.—^Farmers* Nat. Bank v. Nelson, 
100 A 136, 266 Pa. 466, L.R.A. 
1917E 606. 

66 . Tenn.—^Betterton v. Boope, 3 
Lea 216, 31 Ajn.B. 633. 

Ky.—^Prentice v. Buxton, 3 B. 
Mon. 36. 

68 . N.C.—Silvey v. Axley,. 23 S.E. 

933, 118 N.C. 969. 

49 C.J. p 1026 note 91. 

Ky.—^Deposit, etc., Bank v. 
Wright. 161 S.W. 679, 161 Ky. 274. 
49 C.J. p 1025 note 92. 


70. Ala.—^First Nat. Bank v. For- 
man, 160 So. 109, 230 Ala. 186. 

Ga.—^Irwin v. Life & Cas. Ins. Co. of 
Tenn., 60 S.B.2d 364, 204 Ga. 682— 
Johnson v. Hinson, 4 S.E.2d 661, 
188 Ga. 639—^Flrst Nat. Bank v. 
Hattaway, 168 S.E. 665, 172 Ga. 
731, 77 A.L.B. 376—^Loflin v. How¬ 
ard. 172 S.B. 831, 48 Ga.App. 373. 
Ky.—^Erlansrer Citizens Bank v. Wil¬ 
liams, 161 S.W.2d 381, 286 Ky. 
492. 

Minn.—First & American Nat. Bank 
of Duluth V. Whlteslde, 292 N.W. 
770, ‘207 Minn. 637. 

Mont.—^Bock Island Plow Co. v. Cut 
Bank Implement Co., 63 P.2d 116, 
101 Mont. 117. 

N.T.—^Horne v. Loughman, 34 N.T.S. 

2d 634, 264 App.Div. 124. 

N.D.—^Ingrstad v. Farmers' State 
Bank of Mandan, 287 N.W. 704, 61 
N.D. 194. 

49 C.J. P 1022 note 38. 

Disoretion to foreclose 
Fact that holder of purchase-mon- 
ey note secured by mortgage and 
pledged stock did not foreclose Im- 
mediately on default of note but 
waited because of unfavorable eco- 
nomlc condltions did not require 
cancellation of pledge whlch was 
made by vendor in order to enable 
purchaser to obtain purchase mon- 
ey, in absence of fraud of holder, 
since holder 1:^ discretion in de- 
termining when to foreclose where 
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neither note, mortgage, nor pledge 
required foreclosure at particular 
time.—^Kottemann v. Audubon Home- 
stead Ass'n, La.App., 171 So. 698. 

No duty to oolleot fuU asnoxuit 
A pledgee is under no absolute 
duty to collect the full amount of 
the. obligation, his duty being rather 
one of good falth and reasonable 
diligence in the realization of as 
much as possible for himself and 
the pledgor.—^First & American Nat. 
Bank of Duluth v. Whlteside, 292 
N.W. 770, 207 Minn. 637. 

71- Colo.—^Robertson v. Jackson 
First Nat. Bank, 186 P. 642, 67 
Colo. 617. 

49 C.J. p 1022 note 40. 

72. Wls.—Walmer v. First Accept- 
ance Co., 212 N.W. 638, 641, 192 
Wis. 300, 61 ALi.R. 605. 

49 C.J. p 1022 note 40. 

73- Colo.—^Robertson v. Jackson 
First Nat. Bank, 186 P. 642, 67 
Colo. 617. 

49 C.J. p 1022 note 41. 

74- Minn.—^Lamberton v. Windom, 
12 Minn. 232, 90 Am.D. 301. 

49 C.J. p 1022 note 43. 

75: 'U.S.—^International Shoe Co. v. 
Picard & Geismar, D.C.La., 80 F. 
Supp. 670, affirmed, C.CA., May er* 
V. Gras; 116 F.2d 733. 

Ga.—^Irwin v. Life & Cas. Ins.* Co. 

of Tenn., 50 S.E.2d 354, 204' 

. 682. : * 
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wiiere sudh failure is set up as a defense, counter- 
claim, or set-off in an action on the principal debt, 
it is not enough to show that the collateral has not 
been collected,'^® but it must appear that the pledgee 
has been negligent,'^^ and that loss has resulted 
to the pledgor from such negligenceXhe pledgee 
is not held to so striet a liability as an indorsee of 
negotiable paper;'^^ and, in case of failure to pre- 
sent at maturity, to protest, and give notice, he is 
not liable to the pledgor absolutely for the face 
value of the instniment, but is liable only in the 
event that loss resulted from his negligence and to 
the extent of such loss.SO 

(2) SufSciency 

The dlllgence requZred of a pledgee in enforcing the 
collection of colIateraVs has been deflned as that of an 
ordInarITy prudent man In the conduct of his own busi- 
ness, as that required of a ballee for hlre, and as that 
requlred of an agent or attorney. 

The diligence required of the pledgee in enforc¬ 
ing the collection of collaterals has been defined 
as that of an ordinarily prudent man in the conduct 
of his own business,*! as that required of a bailee 
for hire,82 and as that required of an agent or 
attomey.SS The pledgee is not charged with the 
active duty of watching the movements of the 
debtor, with a view to forestalling or frustrating 
any attempt at fraud on his part^^ Extraordinary 
diligence is not required of the pledgee,85 and, hav- 
ing exerdsed ordinary diligence, he is not respons- 


ible for any loss through failure to enforce the col¬ 
lateral, even though he could 'have prevented such 
loss by the exercise of extraordinary care and dili- 
gence.86 

What is sufficient diligence depends on the facts 
and circumstances of each particular case.87 The 
pledgee is not bound to demand payment of collat¬ 
eral security before its maturity, although he may 
know at the time that payment would be made if 
insisted on.88 Failure to comply with the directions 
of the pledgor to collect or sell the collateral may 
constitute negligence.89 Where a collateral note 
is payable at a bank as to whose solvency the 
pledgee has no doubt, it is his duty to send the note 
to such bank for collection at maturity.90 Where 
the collaterals are in tum secured by a lien on per- 
sonal property, it is sufficient for the pledgee to re¬ 
duce ffie collaterals to judgment, leaving the own- 
er of the collaterals to subject the property and 
apply the proceeds to the payment of his debt.®i 
Where the maker offers to settle the note by a de- 
livery of specified property, the pledgee is not bound 
to communicate such offer to the pledgor.92 The 
pledgee is not liable, however, where, in the ex¬ 
ercise of a sound discretion, he refuses to accept 
pa 3 anent of a bond in property, although requested 
to do so by the pledgor, and loss ensues.83 

Necessity of legul proceedings. Where the cir¬ 
cumstances are such that legal proceedings are re- 


2£ont.—Kock Island Plow iCo. v. Cut 
Bank Implement Co., 53 F.2d 116, 
101 Mont 117. 

N.T.—^Horne v. Lonsrhman, S4 N.T. 

S.2d 634, 264 App.Dir. 124. 

49 C.J. p 1022 note 44. 

SeasoiL for mle 

The rule rests on an implled con- 
tract, where there Is no special 
asreement, that the pledgree will ob- 
senre sood faith and dilisrence in 
respect of its collection. If he is 
suilty of laches resultingr in dam- 
ages to the pledgror, he makes the 
paper his own and must account to 
his debtor on the Principal debt for 
the sum which he could have made 
by pursuingr the maker of the col¬ 
lateral paper with ordinary dili- 
srence.—^Brlanger Citizens Bank v. 
WUliams, 151 S.W.2d 381, 286 Ky. 
492. 

76. Ind.—'Kiser v. Huddick, 8 
Blackf. 382. 

Mo.—Amick v. Bmpire Trust Co., 
296 S.W. 798, 802, 317 Mo, 157, 53 
1064. 

77- Wash.*—Citizens’ Bank, etc., Co. 
V. Rudebeck, 156 P. 831, 90 Wash. 
612. 

49 C.J. p 1023 note 46. 

78. Mo.—Amick v. Empire Trust 


Co., 296 S.W. 798, 802, 317 Mo. 157, 
53 A-L-R. 1064. 

49 C.X p 1023 note 47. 

79. Ky. —Erlanger Citizens Bank v. 
Williams, 151 S.W,2d 381, 286 Ky. 
492. 

49 C.J. p 1023 note 48. 

80. W.Va—^BZanawha Nat. Bank v. 
Harris, 123 S.B. 254, 96 W.Va 419. 

49 C.J. p 1023 note 49. 

81. Ala—Corpus Jnzds dted in First 
Nat. Bank of Birmingrham v. Por- 
man, 160 So. 109, 113, 230 Ala 185. 

49 C.J. p 1023 note 51. 

82. Ala—Corpus Jhrls anoted In 

First Nat. Bank of Birmingham v. 
Forman, 160 So. 109, 113, 230 Ala 
185. 

49 C.J. P 1023 note 52. 

83. Ala—Corpus Juris quoted In 
First Nat. Bank of Birmingrham v. 
Forman, 160 So. 109. 113, 230 Ala 
185. 

Ky.—Erlan&er Citizens Bank v. Wil¬ 
liams, 151 S.W.2d 381, 286 Ky. 492. 
49 C.J. p 1023 note 53. 

84. Ala—Corpns Juris quoted In 

First Nat. Bank of Birmingrham v. 
Forman, 160 So. 109, 113, 230 Ala 
185. 


La—0’Kelly v. Ferguson, 22 So. 783, 
49 LaAnn. 1230. 

85. Ala— Corpus Juris quoted in 
First Nat. Bank of Blrmingham 
V. Forman, 160 So. 109, 113, 230 
Ala 185. 

49 C.J. p 1023 note 55. 

86. Ala— Corpus Jnris quoted in 
First Nat. Bank of Birmingham 
V. Forman, 160 So. 109, 113, 230 
Ala 185. 

49 C.J. p 1028 note 56. 

87- Ky.—^Erlanger Citizens Bank v. 
Williams, 151 S.W.2d 381, 286 Ky. 
492. 

49 C.J. p 1023 note 67. 

88 . Ohio.—^Roberts v. Thompson, 14 
Ohio St 1, 82 Am.D. 465. 

89. Mo.—Amick v. Empire Trust 
Co., 296 S.W. 798, 317 Mo. 167, 63 
A.L,R. 1064. 

9a Ohio.—^Mt. Vernon Bridge Co. 
V. 'Knox. County Sav. Bank, 20 NJS. 
339, 46 Ohio St 224. 

91. Tenn.—Chattanooga First Nat 
Bank V. Chattanooga Pulley Co., 
37 S.W. 8, 97 Tenn. 308. 

92. Ala—^Rives v. McLosky, 5 Stew. 
& P. 330. 

93. N.T.—^Rhinelander v. Barrow, 
17 Johns. 538. 
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quired to enforce and collect collateral in the ex- 
ercise of due diligence, the pledgee is under a duty 
to bring suit,»^ and to prosecute it to execution and 
judgment.95 The pledgee is not justified in failing 
to sue because of an intimation by the maker that 
he has a defense against the pledgor.^^ The 
pledgee should present the collateral in bankruptcy 
proceedings of the obligor but, where the cir- 
cumstances are not such as to require legal proceed¬ 
ings in the exercise of due diligence, the pledgee 
need not bring suit^^ He is not bound to sue an 
insolvent, where nothing could be gained by so do- 
nor is he under a duty to sue where suit 
might involve him in loss and expense.^ 

Where the pledgee has notice that the maker of 
a collateral note is in danger of insolvency, it is 
his duty to bring-suit on it without d.elay;2 but, 
where the maker is reputed in good financial cir- 
cumstances, and the pledgee has not been requested 
to sue, an indulgence for a reasonable time will not 
render the pledgee liable for loss occasioned by the 
maker^s unexpected insolvency.^ In all such cases 
of indulgence, the length of time, the amount in- 
volved, and the circumstances of the debtor are to 
be consideredL^ In no event must the pledgee allow 
the collateral to be barred by the statute of limita- 
tions,5 and he will be liable for all loss occasioned 
by his failure in this respect; and it is no defense 
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that the maker might not have availed himself of 
the bar of the statute.^ 

While the pledgee is not bound to surrender col^ 
lateral to the pledgor to enable the latter to sue,'^ 
he is liable for loss occasioned by his failure to 
comply with the request of the pledgor either to 
take prompt action to collect or secure the collat¬ 
eral, or to surrender possession of it to the pledgor 
for that purpose.8 

The pledgor cannot successfully object to com- 
promise of a suit by the pledgee to collect pledged 
collateral where the pledgor has theretofore con-' 
sented to such compromise.® 

c. Agreements as to Gollection or Enforcement 

Where the contract of pledge defines the duty of the 
pledgee with respect to collectiori of collateral, his duties 
are measured by the contractual provislons. 

Where the contract of pledge defines the duties 
of the pledgee with respect to collection of collat¬ 
eral, his duties are measured by the contractual pro- 
visions,^® and under a contract to collect choses in 
action the usual duty of due diligence in collection 
is imposed,!! although it has been held that such a 
contract does not knpose the duty to collect by legal 
proceedings.^® A contract relieving the pledgee 
from the duty to use ordinary diligence in the 
collection of pledged collateral is valid,!® and un- 
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94. Ky.—Coxpiu JTnris dted in £!r- 
langer Citizens Bank v. Williams, 
151 S.W.2d 381, 384, 286 Ky. 492. 

49 q.J. p 1024 note 65. 

95. N.Y.—^Horne v. Lrougrhman, 34 
N-.T.S.2d 634, 264 App.Div. 124. 

49 O.J. p 1024 note 66. 

96. N.T.—Wakeman v. Gowdy, 23 
N.Y.Super. 208. 

97. U.S. —Warburton v. Trust Co. 
of America, CjC-Pa., 169 F. 974, 
afflrmed 182 F. 769, 106 C.C.A. 201. 

98. La.—Frledlander v. Schmalin- 
ski, 35 La-Ann. 520. 

49 C.J. p 1024 note 69. 

99. Ky.— Corpns Oliris dted In Fr- 
langer Citizens Bank v. Williams, 
161 S.W.2d 381, 384, 286 Ky. 492. 

49 C.J. p 1024 note 70. 

1. Ala.— Corpus Jnxls dted In First 
Nat. Bank v. Forman, 160 So. 109, 
113, 230 Ala. 186. 

Mich.—Rlce v. Benedlct. 19 Mich. 
132. 

Need not prooeed at perii 
Pled£:ee of notes and mortgragres 
need not proceed promptly at perii 
to realize on securlty, especially 
where pled^ror, with knowledgre of 
defaults, failed to reciuest collection 
and renewed note secured by pledgre. 
— ^Insstad V. Farmers' State Bank of 
Mandan, 237 N.W. 704, 61 N.D. 194. 

72 C.J.S.—10 


2. Ky.—Corpus Juris dted in Fr- 
langer Citizens Bank v. Williams, 
161 S.W.2d 381, 384, 286 Ky. 492— 
Bonta V. Curry, 3 Bush 678. 

3. N.H.—Goodall v. Bichardson, 14 
N.3BL 567. 

4. U.S.—^Northwestern Nat. Bank v. 
J. Thompson, etc., Mfff. Co., S.D., 
71 F. 113, 17 C.C.A. 638. 

49 C.J. p 1024 note 74. 

5. N.Y.—^Horne v. Lougrhman, 34 N. 
Y.S.2d 634, 264 App.Div. 124. 

49 C-J* P 1024 note 75. 

6. lowa.—^Ft. Dodge First Nat. 
Bank V. 0’Connell, 61 N.W. 162, 84 
lowa 377, 36 Am.S.R. 313. 

49 C.J. p 1024 note 76. 

7- Pa.—Smouse v. Bail, 1 Grant 397. 

8. Ky.—^Roberts v. Farmers' Bank, 
80 S.W. 441, 118 Ky. 80, 26 Ky. 
Law 2296. 

49 C.J. p 1024 note 78. 

9. Ky.—McDonald v. Green, 12 Ky. 
Op. 62. 

10. ‘U.S.—Commercia! Nat. Bank of 
San Antonio v. Continental Bank 
& Trust Co. of New York, CX3.A. 
Tex., 88 F.2d 160, certiorari denied 
57 S.Ct. 795, 301 U.S. 692, 81 L..Bd. 
1348. 

49 C.J. p 1025 note 84. 

To be held and not ooUeoted 

If certided check deposited by em- 
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ployer with Insurer Issuingr compen- 
sation policy was to be held by 
insurer and not be collected except 
in case of necessity, insurer would 
be pledgree and not debtor, and could 
not be held negrllgrent as matter of 
law in not collecting: certided check 
before failure of bank.—^Atlantic 
Bldgr. Wrecking* Co. v. Maryland 
Casualty Co., 3 N.F.2d 3, 295 Mass. 
42. 

'‘Becourse” construed 
Wis.—^Winkler v. Magdeburg, 76 N 
W. 332, 100 Wis. 421. 

53 iC.J. P 655 note 15. 

Settlement of olalms 
U.S.—Commercial Nat. Bank of San 
Antonio v. Continental Bank & 
Trust Co. of New York, C.C.A. 
Tex., 88 !F.2d 160, certiorari denled 
67 S.Ct. 795, 301 U.S. 692, 81 L.Fd, 
1348. 

11. Ga.—^Pace v. Thomasvllle Bank, 
117 S.B. 741, 166 Ga. 586—Citizens* 
Bank v. Shaw, 66 S.F. 81, 132 Ga. 
771. 

12. U.S.—iCulver v. * Wilkinson, N 
Y., 12 S.Ct. 832, 146 U.S. 206, 36 U, 
Ed. 676. 

49 C.Jr. p 1025 note 87. 

13. Tex.—Guffey v. Farmers', etc.*. 
State Bank, Civ.App., 260 S.W. 801<. 
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der such a contract he is not liable for failure to 
enforce,!^ as where the agreement is simply to ap- 
ply the proceeds of the collateral if paid at matur- 
ity.15 

d. Actioiis for Keglect 

Actions against a pledgee for failure to exerclse 
proper care in the collection or enforcement of the 
pledged choses in actlon are controlled by rufes of gen- 
eral application as to pleading, evidence, and trial. 

Actions against a pledgee for failure to exercise 
proper care in the collection or enforcement of the 
pledged choses in action are controlled by mles of 
general application as to pleading^® and evidence.^^ 
In an action by the pledgor against the pledgee for 
failure to exercise due diligence in the enforcement 
of collateral, or where the pledgor sets up such lack 
of diligence as a defense to a suit on the principal 
obligation, the creditor must account for the col- 
‘laterals, as in the case of their loss, but having done 
so, the mere fact that they have not been collected 
is not even prima facie evidence of negligence 
and the burden is on the pledgor to prove negli- 
gence and damage,!^ although it has also been held 
that the burden is on the creditor to prove dili¬ 
gence,20 especially where he was wamed by the 
debtor of the embarrassed position of the maker,2l 
or the collaterals consisted of numerous notes and 
accounts.22 Where the pledgee has permitted se- 
curities pledged to him to become barred by limita- 
tions,23 or has wrongfully surrendered collateral 
pledged to him,2^ the burden is on him to prove that 
his negligence or wrongful act has not injured the 


pledgor. The solvency of the maker,25 or an in- 
dorser,26 for some time after maturity, together 
with the failure of the pledgee to collect is strong 
evidence of negligence, especially if other creditors 
have during that time enforced claims by suit,27 
while the insolvency of the maker at material times 
is evidence to rebut negligence .22 

Where the facts are undisputed, it has been said 
that diligence is a question, not of fact, but of law, 
to be determined by the court on settled principies 
goveming such cases ;22 but, where the evidence 
is conflicting, or the inferences to be drawn from 
facts proved are doubtful, the question is for the 
jury.30 On conflicting evidence the amount of 
damages is for the jury .21 A peremptory instruc- 
tion for the pledgee is authorized where there is 
no evidence of his negligence.22 

The usual rules govem instructions in proceed- 
ings involving the liability of a pledgee for neg¬ 
ligence in the enforcement or collection of pledged 
collateral .22 

e. Damages and Amount of Becovery 

On establishing loss through the negligence of the 
pledgee, the pledgor is entitied to recover the amount of 
loss sustained by him, the measure of damages being the 
amount the pledgee wouid have collected in the exer¬ 
cise of due diligence. 

On establishing loss through the negligence of 
the pledgee, the pledgor is entitied to recover not 
the value of the collaterals pledged, but the amount 
of loss sustained by him, 2 ^ the measure of damages 
being the amount the pledgee wouid have collect- 


14. Ga.—Coulter v. Wyly, 34 Ga. 
239. 

49 C.J, p 1025 note 89. 

15- Colo.—Dowling v. Dowling, 30 
P. 50, 2 C 0 I 0 .APP. 28. 

Pa.—Ormsby v. Fortune, 16 Serg. & 
R. 302. 

16- Ind.—iCrume v. Brightwell, 122 
N.E. 230, 69 Ind.App. 404. 

49 C.J. p 1025 note 93. 

17- lowa.—Carter v. McClaln. 244 
N.W. 671, 215 lowa 19. 

49 C.J. p 1025 note 94. 

Evidence beld snffldLeni 

(1) To Show that note could have 
heen collected if proper diligence 
had been exercised.—^Hughes v. Mar¬ 
tin, Tex.Civ.App., 150 S.W.2d 413, 
enror refused. 

(2) To Show that note had value 
after pledged.—^Hughes v. Martin, 
Tex.Civ.App., 140 S.W.2d 413, error 
refused. 

Svideaoe held insitfllcleiLt 

(1) To establish amount of dam¬ 
ages pledgor suffered.—Carter v. 
McClain. 244 N.W. 671, 215 lowa 19. 

(2) To Show that pledged chose in 


action was barred by statute of limi- 
tatlons.—^Hughes v. Martin, Tex.Civ, 
App., 160 S.W.2d 413, error reftised. 

18. Mo.—Amlcfc V. Bmpire Trust 
Co., 296 S.W. 798, 802, 817 Mo. 157, 
53 A.Ii.R. 1064. 

49 C.J. p 1026 note 95. 

19. lowa.—Carter v. McClain, 244 
N.W. 671, 215 lowa 19. 

N.D.—^Ingstad v. Parmers* State 
Bank of Mandan, 237 N.W. 704, 61 
N.D. 194. 

49 C.J. p 1025 note 96. 

20. S.C.—Montague v. Stetts, 15 -S. 
E. 968, 37 SjC. 200. 84 Am.S.R. 736. 

21. Ind.—Slevin v. Morrow, 4 Ind. 
426. 

49 C.J, p 1026 note 98. 

22. Ky.—^Prentice v. Buxton, 3 B. 
Mon. 35. 

23- Wyo,—^Parm Inv. Co. v. Wyom- 
ing College, etc., 68 P. 561, 10 
Wyo. 240. 

24. N.T.—^Toplitz V. Bauer, 55 N.E. 
1059. 161 N.T. 325. 

25, La.—Commercial Bank v. Mar¬ 
tin, 1 LaAnn. 344. 45 Am.D. 87. 
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26. W.Va.—^Rumsey v. Laidiey,. 12 
S.E. 866, 34 W.Va. 721, 26 Am.S.R. 
935. 

27. Ky,—Hamilton v. Hamllton, 84 
S.W. 1156, 27 Ky.Law 298. 

28. Minn.—Slevin v. Morrow, 4 Ind. 
426—Spencer v. Plano Mfg. Co., 
81 N.W, 638, 79 Minn. 35. 

29. N.T.—^Wakeman v. Gowdy, 23 
N.T.Super. 208. 

30. lowa.—Carter v. McClain. 244 
N.W. 671, 215 lowa 19. 

Ky.—^Erlanger Citlzens Bank v. Wil¬ 
liams 151 S.W.Bd 381, 286 Ky. 492. 
49 C.J. p 1026 note 8. 

31. Ga.—Gartrell v. Johns, 84 S.E. 
176. 15 Ga.App. 671. 

32. Mo.—Amick v, Empire Trust 
Co., 296 S.W. 798, 317 Mo. 157, 63 
A.L.R. 1064. 

33- Tex.—C. H. Larkin Go. v. Daw- 
son. 83 S.W. 882, 37 Tex.Civ.App. 
345. 

49 C.J. p 1026 note 12 [aL 

34. La.—ChafCe v. Purdy, 8 So. 923, 
43 La.Ann. 389. 

49 GJ. p 1026 note 13. 
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ed in the exercise of due diligence.^S Where, how- 
ever, it is admitted tihat the securities were worth 
their face value at the time of their delivery to 
the creditor, such value will, in the absence of a 
contrary showing, be presumed to continue until 
their maturity.^® Where the pledgee by his neg- 
ligence permits the collaterals to be barred by stat- 
utes of limitations, he will be charged with their 
value as of the date of their bar,37 and not as of 
the date of maturity, since, if they had been col- 
lected after maturity, they would have been credited 
from the date of collection. In an action by the 
pledgor to recover profits realized by the pledgee 
from a purchase and sale of the collateral, the 
pledgee is entitled to allowance for commissions on 
the resale where it appears such sale was made 
by a firm of brokers of which he was a member.^s 
A pledgee unreasonably delaying collection of a 
pledged dhose in action may be chargeable with in- 
terest.*® 

§ 75. Actions to Enforce 

a. Conditions precedent 

b. Defenses 

c. Parties 

‘ d Pleading and evidence 

e. Trial and judgment or decree 

a. Conditiona Precedent 

The pledgee may enforce the pledged chose In action 
wlthout seeklng to enforce the Principal obligation, and 
the maker of a collateral note cannot compei the pledgee, 
before enforcing It, to exhaust other security held by 
him for the Principal debt, 

The pledgee may enforce the pledged chose in 
action without first seeking to enforce the Princi¬ 
pal obligation,40 and without a previous attempt to 
sell the choses in action sued on.4i 


Exhaustion of other security, The maker of a 
collateral note cannot compei the pledgee, before 
enforcing it, to exhaust other security held by him 
for the Principal debt,42 even though the maker has 
a set-oif available against the pledgor nor can a 
surety compei the pledgee to apply the proceeds of 
pledged property on a note to which he is a party, 
rather than to other notes for which the property 
was also held as security,-44 nor will an injunction 
be issued to restrain a pledgee from enforcing 
his collaterals while his debtors and the sureties 
on the collaterals are litigating their equities there- 
in.45 

b. Defenses 

As a general rule a recovery may be had on a pledged 
chose in action without regard to any defense which 
the pledgor may have on the Principal debt. 

As a general rule a recovery may be had on a 
pledged chose in action without regard to any de¬ 
fense which the pledgor may have on the principal 
debt,46 such as a bar by limitations,4^ or to any 
breach of duty as between the pledgor and the 
pledgee,48 such as a failure to collect other col- 
lateraL4® Where the pledgee^s entire interest rests 
on the contract of pledge, it has been held that he 
cannot recover on the collateral if the principal 
debt is entirely invalid.6® The obligor may waive 
a defense which is available to him.5i 

In the absence of an agreement to the contrary, 
at is no defense to an action on the collateral by 
the pledgee that the pledgee has obtained an un- 
satisfied judgment against the pledgor ;52 that he 
has obtained judgment on another note held as col¬ 
lateral for the same debt;®® that the payee of a 
note pledged it to secure a debt less than the 


35. TT.S.—American £3xch. Bank v. 
Goetz, iC.C.A.Wis., 283 F. 900. 

49 C.J. p 1026 note 14. 

36, Wyo.—^Farm Inv. Co. v. Wyom- 
Ingr Colleire, etc., 68 P. 661, 10 
■Wyo. 240. 

37- Wyo.—^Parm Inv. Co. v. Wyom- 
Ing CoUeg-e. etc., supra. 

38. Pa.—^Plucker v. Teller, 84 A. 
208, 174 Pa. 529, 62 Am.S.H. 826. 

39. Md.—^Felgner v. SlinglufiC, 71 A. 
978, 109 Md. 474. 

49 C.J. p 1026 note 18 [a]. 

40. N.D.—^Baird v. Chamberlain, 236 
.N.W. 724, 60 N.D. 724. 

Or.—(Cole V. Vinton, 20 P.2d 436, 142 
Or. 318. 

Pa—South Side Bank of Scranton v. 

Ralne, 160 A. 446, 306 Pa. 661. 
Tex.—Hollins v. Mayfleld Co., Civ. 
App., 23 S.W.2d 886—Central Nat 


Bank v, Latham & Co., Civ.App., 
22 e.W,2d 765, error refused. 

49 C.J. p 1026 note 19. 

41. Wash.—^Broadway Bank of BAn- 
sas City v. Whittaker, 30 P.2d 993, 
177 Wash. 62. 

49 C.J. p 1026 note 20. 

42. Hawaii.—^Merchants Collection 
Agency v. Mitchell, 32 Hawaii 343. 

Mich.—Shattuck v. Beed, 190 N.W. 

649, 221 Mlch. 156. 

49 C.J. p 1026 note 21, 

43. Hawaii.—^Merchants Collection 
Agency v. Mitchell, 32 Hawaii 343. 

49 C.J. p 1026 note 22. 

44. Pa.—^Denniston v. Hili, 34 A. 
462, 173 Pa 633. 

45. S.C.—Ooodwyn v, State Bank, 4 
S.C.Hq,. 389. 

46. N.M.—^Medier v. Childers, 131 
P. 490, 17 N.M. 630, 688. 

49 C*J. p 1027 note 25. 
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Bxtension of time of payment of 
note see Bilis and Notes § 281. 

47. Cal.—^Puckhaber v. Henry, 93 P. 
114, 162 Cal. 419, 126 Am.S.R. 76, 
14 Ann.Cas. 844. 

49 C.J. p 1027 note 26. 

48. Ga—Chandler v. Merchants', 
etc.. Nat Bank, 118 S.E. 786, 30 
GaApp. 694. 

49- 111.—^Zollman v. Jackson Trust, 
etc., Bank, 87 N.E. 297.' 238 HI. 290, 
32 L..R.A.,N.S., 868. 

49 C.J. p 1027 note 28. 

50. Neb.—Omaha Loan, etc., Assoc. 
V. Cocke, 166 N.W. 146, 101 Neb. 
760. 

51. Fla—Gables Baclng Ass'n v. 
Persky, 166 So. 392, 116 Fla 77.. 

52. Mass.—^Burnham v. Windram, 
41 N.E. 806, ;L64 Mass. 318. 

53. Ind.—Smith v. Hunter, 33 Ind. 
106. 
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amount of the nbte,;^^ that a suit "by the pledgee 
against one of the parties to the instrument has 
failed;55 that the pledgee took the note with the 
intention of making illegal use of it;56 that an as- 
siguee of the pledgee who is a party to the ac- 
tion claims a lien on the pledge as security for a 
debt of the pledgee that other parties are claim- 
ing title to the note or its proceedsj^s or that the 
pledgee has exchanged other collateral held by him 
for the Principal debt, unless such exchange has 
caused a loss to the pledgor.®^ In a suit on a note 
by a purchaser from the pledgee, it is no defense 
that it was not proved that the pledgee made de- 
mand and served notice on the pledgor before the 
sale.®® 

Failure io enforce principal debt, The obligor 
may defeat an action by the pledgee on the collat¬ 
eral by proof of an agreement to sue first on the 
Principal debt and a failure to do so,®i but, without 
proof of a special agreement, it is not a good de¬ 
fense that the pledgee has not attempted to collect 
the Principal debt.®^ 

Payment Payment of the pledged collateral to 
the pledgee is a good defense to an action thereon 
by him,®3 but, in the absence of a special agree¬ 
ment, it is no defense that the maker, with knowl- 
edge of the pledge, and without the pledgee’s con- 
sent, has paid the pledgor.®^ Where a pledgee ob- 
tains a judgment against a pledgor, the subsequent 
payment of the principal debt by the pledgor does 
not serve to destroy any rights which the pledgee 
acquired against the maker of the pledged notes by 


reason of the judgment®® 

Set-off, The obligor is not entitied to set off 
money received by the pledgee from a person who 
was only secondarily liable on the pledgor^s debt,®® 
or to set off a debt due him from the pledgor but 
unconnected with the pledge.®^ The obligor can- 
not set off against the pledgee a claim against the 
pledgor reducing the security below the sum due 
the pledgee on the principal debt.®® 

Equities between original parties. One who has 
taken a negotiable instrument as collateral .security 
for a debt which remains unpaid holds it, free from 
any equities existing between the original parties of 
which he had no notice, to the.extent of the-original 
indebtedness,®® and subject to equities of which he 
takes with notice;*^® but,.after payment of the prin¬ 
cipal debt, he retains the collateral subject to all 
equities existing between the original parties with¬ 
out regard to any question of notice.^l The 
pledgee^s action is not defeated by equities arising 
between the maker and the pledgor since the as- 
signment and notice to the maher.*^® 

In the case of nonnegotiahle choses, in action, 
equities between the original parties are ordinarily 
a valid defense to an action by the pledgee.'^® 

Nonnegotiahle collateral used with negotiable in- 
struments. Where nonnegotiahle instruments are 
pledged as collateral, in connection with negotia¬ 
ble instruments, some authorities hold that the rule 
that equities are unavailable on negotiable instru¬ 
ments in the hands of a bona fide holder before ma- 
turity applies also to the nonnegotiahle collateral.74 


B*. Ga.—Harper v. Callioiin Nat.. 

Bank, X68 S.B. 767, 43 Ga.App. 364. 
55. Ala.—Williams v. Jones, 79 Ala. 
119. 

58. Mass.—^Proctor ▼. Wliitcomb, 
137 Mass. 303. 

57. N.T.—^Ridffway v. Bacon, 25 N. 
Y.S. 661, 72 Hun 211. 

58. N.T.—^Moody' v. Andrews, 39 N. 
T.Supep. 302, afflrmed 64 N.T. 641. 

59- Pa.—Gfrard Pire & Marine Ins. 

Co. V. Marr, 46 Pa. 504. 

8a N.T.—^Hatch v. Brewster, 53 
Barb. 276. 

Bnforceman.t alter pnrdiase by 
plediree 

(1) In action on pledered notes 
where rights of pledgor were not 
involved, defense of lack of notice 
of sale of pledged notes was not 
open to maker.—^Plrst Nat. Bank v. 
L4andreth. 16 P.2d 1010, 128 Cal.App. 
138. 

(2) Maker of pledged note can- 
not take advantage of statnte pro- 
hibiting saJe thereof by pledgee 
which was passed solely for pledg- 


, or's benefit.—tBfirst Nat. Bank v. 
Landreth, supra» 

61. Ind.—^Barr v. OSane, 32 Ind. 416. 

62. TJ.S.—St. Louis Third Nat. Bank 
V. Harrison, C.C.Mo., 10 P. 243, 3 
McCrary 316. 

63. Pa—Appeal of Scheppers, 17 A. 
479. 125 Pa 698. 

49 C.J. p 1027 note 40. 

64. Teun.—-Union Nat. Bank v. Wa- 
ters, 9 Tenn.App. 608. 

49 C.J. p 1027 note 41. 

65- Hl.—Stombaugh v. Morey, 68 N. 
E.2a 545, 388 111, 392, 175 A.L..R. 
254. 

The pledgee’s right to retain the 
Jadgment as against the pledgor was 
terminated by the payment of the 
Principal debt, but that was a mat- 
ter between the pledgee and the 
pledgor.—Stombaugh v. Morey, su¬ 
pra 

66. U.S.—Brown v. Pegram, Pa, 126 
P- 677, 60 C.C.A. 383. 

67. Ark.—Walkw v. Brandon & 
Baugh, 4 S.W.2d 2, 176 Ark. 677. 

49 C.J. p 1027 note 43. 
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68. Ark.—Walker ▼. Brandon, su¬ 
pra 

69. Minn.—German-American State 
Bank v. Lyons, 149 N.W. 668, 127 
Minn. 390. 

Okl.—M. Rumley Co. v. Koetter, 178 
P. 116, 74 OkL 204. 

8 C.J. p 718 note 12 [d] (2)—19 C.J. 
p 1027 note 46. 

70- 111.—Barber v. General Automo¬ 
tive Corp., 240 IlLApp. 86. 

La—^Preiler Mercantile Co. v, Cban- 
ey, 83 So. 436, 146 La 138. 

71. 111.—^Barber v. General Automo¬ 
tive Corp., 240 IlLApp. 86. 

N.T.— Corpus Juris cited. in In re 
Cooke’s Bstate, 264 N.T.S. 336, 342, 
147 Misc. 628. 

72. U.S.—^Eastern Tube Co. v, Har¬ 
rison, C.C.Pa, 140 P. 519. 

N.T.—^Moody v. Andrews, 39 N.T. 
Super. 302, afflrmed 64 N.T. 641. 

73- Minn.—^Northwest Thresher Co. 
V. Hulburt, 116 N.W. 169. 103 
Minn . 276. 

49 C.J. p 1027 note 50. 

74. Mo.—Borgess Inv. Co. v. Vette, 
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According to other authorities equities betweeri the 
original parties are available on the nonnegotiable 
collaterales 

c. Parties 

The pledgee of a chose fn action may ordinarlly 
sue thereon in his own name, or In that of the pledgor, 
uniess he has expressiy agreed not to do so. In the 
absence of speciai circumstances or a statute so requir- 
ing, the pledgor is not a necessary party to a suit by 
the pledgee to enforce pledged collateraf, but all persona 
claimirg an fnterest in the pledge adverse to that of the 
pledgee shouid be Joined In the action. 

Ordinaxily the pledgee of a chose in action may 
sue thereon in his own name,*^® or in that of the 
pledgor, 77 according to the practice in the respec- 
tive jurisdictions, uniess he has expressiy agreed 
not to do so.78 The pledgor has similarly been 
permitted to sue in his own name,79 and under stat- 
utes requiring every action to be prosecuted "in 
the name of the real party in interest,” it has been 
held that either the pledgor^o or the pledgee^i 


§ 75 

may sue in his own name 'to enforce a pledged chose 
in action. Under a statute providing that the 
pledgee of evidences of debt "may collect the same 
when due,” the pledgee may maintain an action 
thereon in his own name.82 It has been held that 
suit to foreclose a pledged mortgage shouid be in 
the name of the pledgor,83 or that the pledgor mort- 
gagee shouid at least be brought in as a party de- 
fendant.8^ 

After the obligation secured has been extin- 
guished, the pledgee can no longer sue as the real 
party in interest^S 

A contract giving the pledgor the right to sue in 
the pledgee’s name will not be construed as pre- 
venting the pledgee from suing independently.8® 

Propriety and necessity of joinder. In the ab¬ 
sence of speciai circumstances, or a statute so re¬ 
quiring, 87 the pledgor is not a necessary party to 
a suit by the pledgee to enforce pledged collater- 
al;88 hut all per sons claiming an interest in the 


44 S.W. 754, 142 Ko. 660, 64 Am. 
S.R. 567. 

49 C.J. P 1028 note 52. 

76. La.—^Maryland Pldelity, etc., Co. 
r. Johnston, 42 So. 357, 117 La. 
880. 

49 C.J. p 1028 note 63. 

76. Ind.—^Hammond I>ure Ice & 
Coal Co. V. Heltman, 47 N.B.2d 309, 
221 Ind. 352, 145 A.L.K. 997. 

La.—^Bank of Mlnden & Trust Co. 
V. Barron, 162 So. 746, 178 La. 1023 
—^Del Bondio v. Aibrecht, App., 
181 So. 610. 

Miss.—^Morrlson v. Gulf OIl Corpo¬ 
ration, 196 So. 247, 189 Miss. 212. 
N.Y.—^Automobile Ins. Co. of Hart¬ 
ford, Conn., V. Hamburg-Amerika 
Line, 297 N.T.S. 200, 163 Misc. 491. 
Or.—Cole V. Vinton, 20 P.2d 436, 142 
Or. 313. 

Tex.—Lavls v. First Nat. Bank, Civ. 
App., 135 S.W.2d 259—^Thaxton v. 
Wbitesides, CivA.pp., 64 S.W.2d 
1059—Central Nat. Bank v. Lat- 
'ham & Co., Civ.App., 22 S.W.2d 
765, error refused. 

49 CJ. P 1028 note 54. 

ZTeoeBsltar of proteotingr secnrlty 
Bight of pledgee to sue in his own 
name on note pledged depends on 
necessity to protect security in in- 
terest of pledgor.—^Hodges v. Lake 
Summit Co., 162 S.B. 668, 166 S.C. 
436. 

77. Ky.—Crews v. Yowell, 76 S.W. 
127, 25 Ky.Law 698. 

78. Ga.—Coulter v. Wyly, 34 Ga. 
239. 

79. Mass.—Boston Heatlng Co. v. 
Mlddleborough Sav. Bank, 193 N. 
E. 12, 288 Mass. 433. 

€k>iixt may direot pledgor to col¬ 
lect on hypothecated chose In action 


for pledgee’s benefit, instead of di- 
recting sale at probable sacrifice.— 
Queen v. Freyer, 240 N.T.S. 111, 136 
Misc. 466, reversed on other grounds 
249 N.T.S. 661, 232 App.Div. 222. 

Beas8lgnmaii.t of note held not 
necessary.—Buckman v. Hili Mili- 
tary Academy, 189 P.2d 575, 182 Or. 
621. 

BelxLdorsemeiLt or erasure of in- 
dorsements held not necessary.— 
Vermont Evaporator Co. v. Taft, 181 
A. 100, 107 Vt. 400. 

80. U.S.—Corpus Juris gnoted In 
Brown V. New York Life Ins. Co., 
L.C.S.C.. 22 P.Supp. 82. 90, re¬ 
versed on other grrounds, C.C.A., 
New York Life Ins. Co. v. Brown, 
99 F.2d . 199, certiorari denled 
Brown v. New York Life Ins. Co., 
69 SuCt. 487, 306 U.S. 638, 83 L.Ed. 
1039. 

49 C.J. p 1028 note 68. 

Pledgor of a canse of action may 
sue In his own name even when the 
face value of the assigned chose is 
not greater than the face of the 
debt for which the chose has been 
assigned as collateral.—Brown v. 
New York Life Ins. Co., D.C.S.C., 22 
F.Supp. 82, reversed on other 
grounds, C.C.A., New York Life Ins. 
Co. V. Brown, 99 F.2d 199, certiorari 
denied Brown v. New York Life Ins. 
Co., 69 S.Ct 487, 806 U.S. 638, 83 L. 
Bd. 1039—19 C.J. p 1028 note 68 [b] 
( 2 ). 

81. U.S.—Corpus Juris quoted In 

Brown v. New York Life Ins. Co., 
D.C.S.C., 22 P.Supp. 82, 90, re¬ 

versed on other grounds, C.C.A., 
New York Life Ins. Co. v. Brown, 
99 F.2d 199, certiorari denied 
Brown V. New York Life Ins. Co., 
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69 S.Ct. 487, 306 U.S. 638, 83 L.Bd. 
1039. 

49 C.J. p 1028 note 59. 

Payment of pledgor’8 Interest 
Motion to dismiss complaint on 
ground that insurer was not real 
party in Interest would be denled, 
where complaint stated that Insurer 
had loaned to insured money in 
amount of Insured goods lost In 
transit, repayable only out of net 
recovery which insurer mlght make 
ffom shlpper, slnce insurer, having 
extingulshed lnsured's interest, was 
real party In interest.—^Automobile 
Ins. Co. of Hartford, Conn., v. Ham- 
burg-Amerika Line, 297 N.T.S. 200, 
168 Misc. 491. 

82. Mont—^National Bank of Re- 

public V. American Brewing Co., 
267 P. 1043, 79 Mont. 606—New 
York Nat. Park Bank v. American 
Brewing Co., 267 P. 436, 79 Mont. 
642. ‘ 

83. Wis.—Gardlnier v. Kellogg, 14 
Wis. 605. 

49 C.J. p 1*029 note 62. 

84. Ala.—Lunsford v. Marx, 102 So. 
110, 212 Ala. 144. 

49 C.J. p 1029 note 63. 

85. «S.C.—^Hodges V. Lake Summit 
Co., 162 S.B. 668, 155 S.C. 436. 

Wis.—Gross v. Heckert, 97 N.W. 962, 
120 Wis. 314. 

86. Mont.—National Bank of Re- 
publlc V. American Brewing Co., 
267 P. 1043, 79 Mont 606. 

49 •G.J. p 1029 note 66. 

87. Ky.—^Taylor v. Hoird. 30 S.W. 
603, 17 Ky.Law 95. 

49 C.J. P 1029 note 66. ^ 

8& AIa.-T—Missouri State. Life Ins. 
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pledge adverse to that of the pledgee should be 
joined in the action,89 unless their rights have been 
lost by the running of a statute of limitations.^® 
If the obligor has a defense good as against the 
pledgor, the obligor must bring in the pledgor as 
a party and proceed with such defense.®^ 

In an action by the pledgor the pledgee is a 
necessary party where he retains an interest in the 
pledged chose in action ,^2 but not where he has 
transferred his interest.®® So, where the ultimate 
ownership of the securities is not to be determined, 
the pledgor need not be joined as a party.®^ Al- 
though the pledgor may be held not to have the 
right to sue alone, the suit may properly be prose- 
cuted in the names of both pledgee and pledgor.®® 

In an action against the pledgor for notifying the 
obligor not to pay the pledgee, the obligor is a nec¬ 
essary party.®® 

d. Pleading and Evidence 

The general rules wIth respect to pleading and evi¬ 
dence apply In actione to enforce a pledged chose in 
action. 

In accordance with the general rules of plead¬ 
ing, the pledgee must allege title or ownership in 
the pledged chose in action,®7 his right to enforce 
it against the maker or obligor,®® and nonpayment 


of the secured debt.®® The pledgee need not al¬ 
lege the enforcement of the principal obligation.1 
It is not incumbent on plaintiff to negate in his 
original petition the existence of facts which are 
not inferable from his petition.® The indorsee of 
a note pledged with him as collateral, in ordef to 
recover thereon, need not aver specifically that he 
holds it as collateral.® Where the pledged collateral 
is negotiable and has been paid to the pledgor, the 
pledgee must plead that he is an innocent holder^ 
and likely to lose his original debt if not reaKzed 
through collection of the collateral.® 

A purdhaser from the pledgee must set forth the 
contract between the pledgee and the pledgor.® 

A defendant desiring to prove equities against 
the pledgor, and to limit recovery on the pledged 
collateral to the amount of the original debt, must 
plead both the existence of the equities^ and that 
the original debt is smaller than the face of the 
collateral.® Allegations in an answer, unconnected 
with the subject matter of the main action, are 
demurrable.® 

The proof must conform to the pleadings.^® The 
pledgee need not prove enforcement of the prin¬ 
cipal obligation.ii Under the general issue the 
obligor, when sued by the pledgee, may prove that 
the chose in action was pledged to secure a differ- 


Co. V. Robertson Banking Co., 134 
So. 25, 223 Ala. 13. 

Cal.—Tilden Lumber & Mlll Co. v. 
Bacon Land Co., 8 P.2d 350, 116 
CaJ~A.pp. 689. 

49 QJT. p 1029 note 69. 

Xn. Biilt by aasigiLee ot pledgee of 
mortgage deposited as collateral se- 
curity to enforce lien, mortgagee 
need not have been made party de¬ 
fendant if no relief had been prayed 
against him.—Gables Hacing Ass’n 
V. Persky, 166 So. 392, 116 Bla. 77. 

89. Miss.—Harrlson v. Plke, 48 
lliss. 46. 

N.T.—^Ridgrway v. Bacon, 25 N.T.S. 
651, 72 Hun 211. 

N.C.—North Carollna Bank & Trust 
Go. V. Williams, 1&5 S.R 18, 209 
N.C. 806. 

90. N.Y.—National Bank of Bay 
Ridge in City of New York v. Al- 
bers, 278 N.Y.S. 381, 244 App.Div. 
127. 

91. Colo.—Gold Glen Min., eta, Co. 
V. Dennis, 121 P. 677, 21 Colo. 
App. 284. 

98. U-S.-—Corptur Jorls gnoted In 
Brown v. New York Life Ins, Oo., 
D.C.S.C., 22 F.Supp. 82, 90, re- 
versed on other grounds, C.G.A., 
New York Life Ins. Co., v. Brown, 
99 P.2d 199, certiorari denied 
Brown v. New York Life Ins. Co., 


69 S.Ct. 487, 306 U.S. 638, 83 L.Ed. 
1039. 

49 C.J. p 1029 note 72. 

93. U.S.—CorpTia JTnria gnoted In 
Brown v. New York Life Ins. Co., 

D. C.S.C., 22 F.Supp. 82, 90, re- 

versed on other grounds, 1 C.C.A., 
New York Life Ins. Co. v. Brown, 
99 F.2d 199, certiorari denied 
Brown v. New York Life Ins. Co., 
69 S.Ct. 487, 306 U.S. 638, 83 L.Ed. 
1039. 

49 C.J. p 1029 note 73. 

94. N.Y.—Newcombe v. Lottimer, 12 
N.Y.S. 381, 58 Hun 609, afflrmed 
28 N,B. 264. 128 N.Y. 618. 

49 C.J, p 1029 note 74. 

95- Mo.—^Tennent v. Union Cent. 
L. Ins. Co., 112 S.W. 764, 133 Mo. 
App. 346. 

96. NXJ.—Woodard v. Sauls, 46 S. 

E. 507, 134 N.C 274. 

49 C,J. p 1029 note 77. 

97- Tex.—Martin v. Lee County 
State Bank, Civ.App., 266 S.W. 
1067. 

49 aj. p 1029 note 78. 

98. La.—^Loulsiana Sav. Bank, etc., 
Co. V. Bussey, 27 La.Ann. 472. 

99. Mont— A. H. Averlll Mach. Co. 
V. Baln. 148 P. 334, 60 Mont. 612. 

Tex.—^ECandley v. Canyon First Nat. 
Bank, Civ,App., 149 S.W. 742. j 

ISO 


, 1. Or.—Cole V. Vinton, 20 P.2d 436, 
I 142 Or. 313. 

2. Tex.—Thaxton v. Whltesides, 

Clv.App., 64 S.W.2d 1059. 

Exhanstion of other secnrlty 
In suit on note held as collateral, 
reguirement that other security be 
first exhausted was defenslve plead¬ 
ing to be establlshed by defendant. 
—^Thaxton v. Whitesides, supra. 

3. Ind.—^Baxter v. Moore, 106 N.E. 
688, 66 Iad.App. 472. 

Wis.—Hilton v. Warlng, 7 Wis. 492. 

4. Tex.—^Edwards v. Self, Civ.App., 
280 S.W. 834. 

5. Tex.—^Bdwards v. Self, supra. 

6. Mont—Springhom v- Boberts, 
260 P. 1112, 77 Mont 395. 

49 C.J. p 1029 note 84. 

7. Ga.—Clydesdale Bank v. Black- 
shear Mfg. Co., 89 S.E. 1051, 18 
Ga,App. 515. 

8. Miss.—^Harrlson v. Pike, 48 Miss, 
46. 

49 CJ. P 1030 note 86. 

9. Wash.—Harder v. McKlnney, 60 
P.2d 84, 187 Wash. 467. 

10. La.—Commercia! Nat. Bank of 
Bhreveport v. McDaniel, App., 166 
So. 43. 

49 C.J. p 1030 note 87. 

11. Or.—Cole V, Vinton, 20 P.2d 436, 
142 Or. 313. 
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ent obligation of the pledgor^s than that alleged by 
the pledgee not to have been paicL^^ 

Evidence. Where the obligor proves equities 
as between him and the pledgor, some authorities 
hold that the burden of proof is on the pledgee 
to Show that he is a bona fide holder before ma- 
turity,!^ to establish the existence of the secured 
debt,i4 the amount of the pledge,i5 that the Princi¬ 
pal debt has not been paid,i6 and the amount due 
thereon.!"^ Such authorities also hold that the 
pledgee must further show what other security, if 
any, it holds for the principail debt,18 that such oth¬ 
er collateral is insufficient to satisfy the debt,!® 
and that the circumstances are such as to require 
application of the pledged collateral in order to pay 
the Principal debt.20 Other authorities hold that, 
in the absence of proof to the contrary, there is a 
presumption that the principal obligation equals 
the face value of the collateral,2i and that pledgee 
plaintiff is entitled to enforce collateral for the full 
face value thereof,®^ the burden being on the 
maker to prove the amount of the pledgor^s debt to 
the pledgee less than the face of the collateral.^® 
In an action by the original pledgee on repledged 
notes, where plaintiff produces the notes at trial 
with the apparent consent of the last pledgee, the 
want of consent or the bad faith of plaintiff is a 
matter of defense, and the burden of proof there- 
of is on the maker.®^ 

The rules of general application govern ques- 
tions of admissibility of evidence in proceedings 
by a pledgee to enforce pledged choses in actibn.25 


Since the pledgee may be a bona fide holder of the 
pledged collateral only to the extent for which he 
hoil<is it as security, as discussed infra § 76, the ob¬ 
ligor of a pledged chose in action may introduce evi¬ 
dence of equities against the pledgor.26 

The usual rules with respect to weight and suffi- 
ciency of evidence apply in proceedings by a pledgee 
to collect and enforce pledged choses in action.27 

e. Trial and Jndgnieirt or Decree 

Questlons of fact shouid be submitted to the Jury 
under proper Instructione from the court. Where the 
obligor merely pledgee collateral without assuming per¬ 
sona! liabillty for the collateral or the Principal debt, no 
personal Judgment shouid be entered against him in a 
suit on the collateral by the pledgee. 

In an action to enforce pledged choses in ac¬ 
tion, questions of fact shouid be submitted to the 
jury28 under proper instructions from the court.®® 

Where the obligor merely pledges collateral with¬ 
out assuming personal liability for the collateral 
or the Principal debt, no personal judgment shouid 
be entered against him in a suit on the collateral 
by the pledgee.®® On foreclosure of pledged col¬ 
lateral the decree shouid fix the basis of distribu- 
tion®! and, where provided for, the amount of at- 
torney’s fees.®® 

§ 76. -Amouint and Extent of Recovery 

As a general rule the bona fide pledgee of a chose In 
action may enforce It for the entlre amount thereof 
ngalnst the obligor, but, where the obligor proves a de¬ 
fense not available as a bar to recovery by the pledgee, 
but good as against the pledgor, the pledgee will be al¬ 


ia. Tex.—Handley v. Canyon First 
Nat Bank. Civ.App., 149 S.W. 742. 

13. La.—Calhoun v. David Burk Co., 
App., 153 iSo. 668. 

49 C.J. P 1030 note 90. 

14. Tex.—^Bruyere v. Liberty Nat 
Bank of Waco. Civ.App., 262 S.W. 
844. 

15. Tex.—Thaxton v. Whitesides, 
Civ.App., 64 S.W.2d 1069. 

16. N.C.—Corpus Juris clted lu 
Tesh V. Romingrer, 1 S.F.2d 98, 
100, 216 N.C. 62. 

Tex.—^Blackburn v. Temple Nat. 
Bank, Civ.App., 216 S.W.2d 233, 
refused no reversible error. 

49 C.J. p 1030 note 91. 

17. Neb.—Corpus Juris dted In 
State Bank of Omaha v. Todd, 240 
N.W. 764, 766, 122 Neb. 667. 

N.C.—Corpus Jtixls dted in Tesh v. 
Rominger, 1 S.E.2d 98, 100, 216 N. 
C. 62. 

Tex.—^Blackburn v. Temple Nat. 
Bank, CivA.pp., 216 S.W.2d 233, 
refused no reversible error—Far- 
well V. Tingle, Civ.App., 280 S.W. 
232. 

49 C.J. p 1030 note 92. 


18. Tex.—^Blackburn v. Temple Nat. 
Bank, Clv.App., 216 •S.W.2d 233, 
refused no reversible error— 
Wharton v. Washingrton County 
State Bank, Civ.App., 163 S.W. 
699. 

19. Tex.—City Nat Bank v. Pearce, 
Civ.App.. 291 S.W. 291. 

49 C.J. p 1030 note 94. 

20. Tex.—^Blackburn v. Temple Nat. 
Bank, Civ.App., 216 S.W.2d 233, 
refused no reversible error. 

49 C.J. p 1030 note 96. 

21. Ga.—^Republic Truck Sales Corp. 
V. Padgett 118 S.B. 436, 30 Ga. 
App. 474. 

49 iC.J. P 1030 note 96. 

22. 111.—^Hancock v. Hodgson, 4 111. 
329—Gammon v. Huse, 9 111.App. 
667, afflrmed 100 111. 234. 

2Q. Ga.—^Republic Truck Sales Corp. 
V. Padgett 118 S.E. 436, 30 Ga- 
App. 474; 

49 C.J. p 1030 note 98. 

24. N.T.—National Bank of Bay 
Ridge in City of New York v. Al- 
, bers. 278 N.Y.S. 381, 244 Alip.Div. 

‘ 127. 


25. Hawali.—^Merchants Collection 
Agency v. Mitchell, 32 Hawaii 343. 

49 C.J. p 1030 note 1. 

26. 111.—^Barber v. General Automo¬ 
tive Corp., 240 111.App. 86. 

49 |C.J. P 1030 note 3. 

27. Wash-—^First State Bank of 
Kellogg V. Merritt, 1 P.2d 902, 163 
Wash. 467. 

49 C.J. p 1030 note 5. 

28. Ga—Gartrell v. Johns, 84 S.B. 
175, 15 GaApp. 671. 

49 C.J. p 1030 note 7. 

29. Mass.—Shattuck v. Eldredge, 63 
N.E. 377, 173 Mass. 166. 

49 C.J. p 1030 note 9. 

30. Tex.—^Pattillo v. Citizens' Nat 
Bank, Civ.App., 197 S.W. 1054. 

49 C.J. p 1030 note 10. 

31. Tenn.—Carolina Spruce iCo. v, 
Black Mountain R. Co., 201 S.W. 
770, 139 Tenn..^48. 

32. Tenn.—Carolina Spruce Co., v- 
Black Mountain R. Co.,. supra* i 

49 C.J. p 1031 poto 12. . . 
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lowed to recover oniy to the exteht of the debt for whfch 
he holds the oollateral as security. 

As a general rule the bona fide pledgee of a chose 
in action may enforce it for the entire amount 
thereof against the obligor,^3 and will retain any 
surpltis after the pa 5 Tiient of his debt as trustee for 
the pledgor, as discussed infra § 78. On the other 
hand, where the obligor proves a defense not avail- 
able as a bar to recovery by the pledgee, but good 
as against the pledgor, the pledgee will be allowed 
to recover only to the extent of the debt for wbich 
he holds the collateral as security.^^ So, where 
the suit is by the pledgee against one who became 
a party to the instrument for the accommodation 
of the pledgor,35 or where the pledgor is also the 
maker of the collateral note sued on,®® the amount 
of the pledgee’s recovery will be restricted to the 
Principal debt Where the principal debt equals 
or exceeds the face of the collateral, the pledgee 
may recover the full amount of the collateral de- 
spite equities as between the obligor and pledgor-®"^ 
In a suit to foreclose a mortgage by one to whom 
it has been wrongfully repledged by the original 
pledgee, plaintiff is entitled to receive only the 
amotmt for which it was originally pledged.®^ 

A pledgee sued by the pledgor for damages aris- 


ing from breach of a contract between the parties 
pledged as collateral security may set off the prin¬ 
cipal debt as a defense;®® but, if he does not do so, 
he may not object to recovery of full damages.^o 

Inter est, costs, and attorney*s fees. A pledgee 
recovering from a third person obligor may recover 
the costs of the action,including attorney’s fees,42’ 
where these are allowable as costs. It has been 
held that a pledgee can recover interest and attor- 
ney^s fees only if such is provided for in the notes 
evidencing pledgor*s indebtedness secured by the 
pledge.^® It has also been held that a pledgee re¬ 
covering from a third person obligor may as against 
the pledgor retain reasonable attomey’s fees out 
of the surplus proceeds otherwise due the pledgor 
but a pledgee in a suit against the pledgor on col¬ 
lateral of which the pledgor is obligor cannot re¬ 
cover attomey^s fees for prosecution of such suit,^® 
in the absence of an enforceable agreement to this 
effect^® 

§ 77, Operation and Effect of Enforcement 

The collectiori of the collateral by the pledgee bars 
any further action on It by the pledgor and operates a& 
a discharge of the collateral. 

The coliection of the collateral by the pledgee 


33. Cal.—Adolpti Ramish, Inc., v. 
WToodruff, 40 P.3d 609. 2 iCkl.2d 
190. 96 A.L.H. 1146. 

Ga.—^Harper v. Calhoun NaL Bau]^ 
158 S.E. 767. 43 Ga.App. 364. 
ni. —Chicaffo Title & Trust Co. v. 

Hubin. 265 ULApp. 509. 

Teae.—^Brown v. Cooper Co., Civ. 
App., 99 S,W.2d 637, error dis- 
missed—^Panners' & Merchants’ 
Nat. BaziLk oT Abilene v. Hali, Civ. 
App., 70 S.W.2d 834. 

49 CJ. p 1031 note 14. 

34. Cal.—Adolph Kamlsh, Inc., v. 
Woodrulie, 40 P.2d 609, 2 Cal.2d 
190, 96 A.L 1 .H. 1146—^Bvans v. Rob- 
ert Marsh & Co^ 2 P.2d 882, 116 
Cal.App. 441. 

Ga.—Harper v. Calhonn Nat. Bank, 
168 S.EL 767, 43 Ga.App. 364. 

La.—Steegf v. Codifer, 102 So. 407, 
157 La. 298. 

Tex.—^BlaclEbnrn ▼. Temple Nat. 
Bank, Civ.App., 216 S.W.2d 233, 
reftused no reverslble error— 
Brown v. Cooper Co., Civ.App., 99 
e.W.2d 637, error dismlssed. 

Wyo.—Corpns Jnzis oitad in Wyom- 
ing Inv. Co. v. Wax, 18 P.2d 918, 
922. 45 Wyo. 321. 

49 C.J. p 1031 note 16. 

AdvBaoements 

Pledsee*s recovery on pledgred me¬ 
chanicas lien note mnst be limlted, 
as to any advancements made by 
plederee after maturity, to the ex¬ 
tent that original holder could have 
recovered from makers, and, if con¬ 


tract was not substantially per- 
formed, such recovery would be in 
personam only.—^Blackburn v. Tem¬ 
ple Nat. Bank. Tex.Civ.App., 216 S. 
W.2d 233, refused no reversible er¬ 
ror. 

Paxt payment 

(1) Defendants were entitled to 
credit for part payment made at 
payee’s office, as against pledgee un¬ 
der prior pledge of note and mort¬ 
gage, who subseauently acquired ti¬ 
tle by sale of pledge, where, at time 
of pasnment, note, after deducting 
payment, was for greater amount 
than pledgor’s Indebtedness.—Wyo- 
ming Inv. Co. v. Wax, 18 P.2d 918, 
45 Wyo. 321. 

(2) Pledgee of note and mortgage, 
who acqulred title by sale of pledge, 
could recover full amount, less part 
payment, where other defenses good 
as against payee were not estab- 
llshed.—Wyoming Inv. Co. v. Wax, 
supra. 

Xn, aotlon against maker and in- 
dorsex assigning notes to plaintiff as 
collateral, only amount of lndorser’s 
indebtedness secured could be re¬ 
covered.—State Bank of Norwood v. 
Daggett, 263 N.Y.S. 715, 146 Misc. 
808. 

35. JSy .—Elk Valley Coal lOo. v. 

Lexington Third Nat. Banl^ 163 

S.W. 766, 157 Ky. 617. 

49 CJr. p 1032 note 17. 

38. XJ.S.—^Louisiana Agricultura! 
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Corp. V. Interstate Trust, etc., Co., 
C.C.A.La., 17 £P.2d 761. 

49 C.J. p 1032 note 18. 

37. Conn.—Continental Credit Co. 
V. Ely, 100 A. 484, 91 Conn. 663. 

Ky.—^Bedinger v, Citlzens’ Nat Bank, 
279 S.W. 622, 212 Ky. 486. 

38. N.T.—^Merchants’ Bank v. Llv- 
Ingston, 17 Hun 321, affirmed 79 
N.T. 618. 

39. Mo.—^Mllliken-Helm Commn. Co. 
V. C. H. Albers Commn. Co., 147 

S. W. 1066, 244 Mo. 38. 

40. Mo.—^Milliken-Helm Commn. Co. 
V. C. H. Albers Commn. Co., su¬ 
pra. 

41. Tenn.—Hanover Nat. Bank v, 
Brown, ClLApp., 63 S.W. 206. 

48. Tenn.—Hanover Nat Bank v. 

Brown, supra. 

49 C.J. p 1032 note 26. 

43. Tex.—^Blackburn v. Temple Nat. 
Bank. Civ.App., 216 S.W.2d 233, 
refused no reverslble error. 

44. N.T.—^Mercantile Pactors’ Corp. 
V. Warner Bros. Pictures, 214 N. 

T. S. 273, 216 App.Dlv. 630. 

Okl.—Picher Bank v. Harris, 229 P. 

137, 100 Okl. 266, 40 A.L.R, 264. 

4B. N.T.—^Mercantile Pactors* Corp. 
V. Warner Bros. Pictures, 214 N. 
T.S. 273, 216 App.Dlv. 630. 

49 C.J. p 1032 note 28. 

46. N.T.—^Mercantile Pactors* Corp. 

V. Warner Bros. Pictures, supra. 

49 C.J. p 1032 note 29. 
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T>ars any further action on it by the plecigor,^^ and 
operates as a discharg-e of the collaterali^ The 
amount realized constitutes a payment pro tanto of 
the secured debti^ A judgment ordering execu- 
tion against pledged securities substitutes the judg- 
ment as collateral in place of the securitiesiO' 
When the debt is collected by the pledgor, the debt- 
or is relieved of further liability thereon,5i and the 
pledgee is barred from any action thereon and the 
debtor is fully protected®^ Where a bond of a 
third person has been assigned as security for a 
sum less than the amount of the bond, a judgment 
in favor of the assignee for the amount for which 
it was assigned as security, recovered in a suit on 
the bond brought by the assignee, does not satis- 
fy and extinguish the bond as against the obligeei^ 

§ 78. Proceeds of Enforcement or Sale 

In the collectiori of the pledged chose In action, ae by 


§§ 77-78 

the foreclosure and sale of the property, the pledgee acts 
as the trustee of the pledgor. 

On collection of pledged collateral the pledgee 
must account for the proceeds,applying them to 
payment of the principal debt,'^^ and paying over 
any surpius to the pledgor,56 the pledgee being re- 
garded as trustee for the pledgor as to any amount 
collected in excess of that due the pledgeei^ 
Where the pledgor is permitted to sue, if he is 
successful he holds the proceeds as trustee for the 
pledgee to the extent of his interest.^^ 

Property or proceeds after foreclosure sale. In 
the enforcement by the pledgee of a mortgage as¬ 
signed to him, by foreclosure bf the mortgage and 
sale of the property, he acts as trustee for the 
pledgor i 9 where he buys at the sale himself, he 
holds the land,69 and, where he sells to another, 
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47. TJ.S.—^Laugrhlin v. District of 
Columbia, iCt-Cl., 6 S.Ct. 472, 116 
•U.S. 486, 29 L..Ed. 701. 

48. Fla.—Brown v. Panama City 
First Nat. Bank, 97 So. 361, 86 Fla. 
198. 

49 C.J. p 1033 note 32. 

49- La.—^Hennessey v. Steznpel, 32 
So. 394, 108 La. 169. 

N.Y.—Maxine Bank v. Vail, 19 N.T. 
Super. 421. 

sa Cal.—^Angrlo-Callfornia Trust Co. 

V. Oakland R. Cos., 226 P. 462, 193 
CaJ. 451. 

49 C.J. p 1033 note 34. 

6L Tex.—^Randolph v. Cltizens Nat. 
Bank of Lubbock, Clv.App., 141 S. 

W. 2d 1030, error dismissed, judg- 
znent correct. 

52. Tex.—^Randolph v. Gitizens Nat. 

Bank of Lubbock, Clv.App., 141 S. 
W.2d 1030, error disnaissed, judg¬ 
ment correct. i 

53. N.J.—Brumaglm v. Cbew, 19 N. 
J.Fq. 130, afflrmed 21 N.J.Eq. 620. 

54. Cal.—Bank of America Nat. 
Trust & Savlngs Ass*n v. Reidy, 
101 P.2d 77, 16 Cal.2d 243—Beatty 
V. Padflc States Savings & Loan 
Oo., 41 P.2d 878, 4 Cal.App.2d 692. 

49 C.J. p 1033 note 87. 

Buty of pledgee to account for pro¬ 
ceeds where Principal debt has 
been paid see supra S 74. 
AUocatlon. of proceeds 
Where the parties in interest are 
before the court, the court may by 
■fl-PProprlate orders allocate the sum 
recelved from the sale of the mort- 
gaged property to the parties inter- 
ested in accordance wlth their intei> 
est as evldenced by the respective 
debts.—Howard v. Roberts, 156 So. 
438, 116 Fla. 38L 

55. S.C.—Weatherly v. Medlin, 189 
S.R 638. 141 S.C. 290. 


Tex.—^Davis v. F^rst Nat. Bank, Civ. 
App., 136 S.W.2d 269—Thaxton v. 
Whltesldes, Civ.App., 64 S.W.2d 
1069^Central Nat. Bank v. Lath- 
am & Co., Civ.App., 22 S.W.2d 766, 
error refused. 

49 C.J. P 1033 note 38. 

ICatnrlty of Principal debt 

(1) The pledgee has no rlght to 
apply the proceeds to the payment of 
the debt untll after default in the 
payment of such debt by the pledgor. 
—Gables Raclng Ass'n v. Persky, 166 
So. 392, 116 Fla, 77. 

(2) Fledgee’s retentlon In own 
name of cashiei^s check for interest 
coupons of bonds pledged as collat- 
eraJ security, even if classed as con- 
version, did not, as a matter of law, 
constitute application of checks In 
part payment of note, since note was 
not due.—^In re BCarriman Securities 
Corporation, B.C.N.Y., 9 F.Supp. 860, 
afiSxmed, C.C.A., 77 F.2d 999. 
Knowledge that collateral is not 

debtor^B property 

Ordinarlly, pledgee cannot apply 
Interest collected on collateral se¬ 
curity to payment of principal debt, 
where pledgee knows that collateral 
security is not property of debtor.— 
In re Harriman Secxirlties Corpora¬ 
tion, supra. 

56. La.—^Bass v. Biggs, 118 So. 861, 
167.La. 126, 

49 C.J. P 1033 note 39. 

57. Cal.—^Adolph Ramish, Inc., v. 
Woodruff, 40 P.2d 609, 2 Cal.2d 190, 
96 A.L.R. 1146. 

Ga.—Gleaton v. Bank of Arlington, 
149 S.E. 488, 40 Ga.App. 291. 

111.—Chlcago Title & Trust Co. v. 

Rubin, 266 IlLApp. 609. 

Miss.—^Hart v. Moore, 158 So. 490, 
171 Miss. 838. 

Tex.—^Brown v. Cooper Co., Civ.App., 
99 S.W.2d 637, error dismissed— 
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I Thaxton v. WTiitesides, Civ.App., 
64 S.W.2d 1059. 

49 aJ. P 1033 note 41. 

58. U.S.—^Brown v. New York Life 
Ins. Co., D.C.S.C., 22 F.Supp. 82, re- 
versed on other grounds, C.C.A., 
New York Life Ins. Co. v. Brown, 
99 F.2d 199, certiorari denied 
Brown v, New York Life Ins. Co., 
69 S.Ct 487, 306 U.S. 638, 83 L.Bd. 
1039. 

N.Y.—Collins V. McWilllams, 176 N. 
Y.S. 860, 186 App.Div. 712. 

Where pledgees obtained sherUTs 
deed on foreclosure by pledgors of 
mortgage pledged and on €Lssignment 
of certiflcate of sale, land was af- 
fected by trust to convert it into 
money and pay over balance above 
amount of debt due from pledgors, 
or, upon pledgors* payment of debt 
to release and quitclaim land to 
pledgors.—^FYeepons v. Blllott, 67 P. 
2d 924, 190 Wash. 348. 

59- lowa.—Carter v. McClaln, 244 N. 

W. 671, 216 lowa 19. 

Tex.—Smith v. Cook, Civ.App., 126 
S.W.2d 1049, error dismissed, Judg¬ 
ment correct. 

49 C.J. p 1033 note 42. 

Pledgor was entitled to be oredlted 
with the net amount of pledgee's bld 
for the property at the foreclosure 
sale, and pledgee could not charge 
pledgor with interest on the debt and 
with expenses Incident to holding 
property until resold.—^Phlnney v. 
Cheshlre County Sav. Bank, 16 A.2d 
363, 91 N.H. 184. 

60. Cal.—Bank of America Nat. 
Trust & Savlngs Ass*n v. Reldy, 
101 P.2d 77, 16 CaL2d 243. 

Mlch.—Corpus Juris dted in Crow- 
ley V. Atklnson,'s Bstate, 296 N.W* 
864, 866, 297 Mlch. 16. 

49 C.J. p 1033 note 43. 
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§ 78 

he holds the proceeds,®^ after the payment of his 
debt, in tnist for the pledgor. The pledgee is not, 
however, tmder any obligation to bid at the sale,®^ 
and, where he notifies the pledgor that he will bid 
only enough tb protect himself,®^ or that he will act 
solely for his own interests,®^ or where the parties 
have agreed that the pledgee may purchase free of 
trust,®5 or where he makes the pledgor a party to 
the foredosure proceedings,66 he may purchase at 
the sale, and on accounting for the purchase money 
is under no obligation to surrender the land to the 
pledgor upon tender of the amount of his debt 


Where the pledged collateral is secured by deed of 
trust, the pledgee may purchase at a sale conducted 
by the trustee without any obligation to account 
to the pledgor, 67 but is accountable for the sur- 
plus, if any, over the amount of the pledge.®» The 
pledgee will hold the title free from the pledgor's 
right to redeem, on the latter’s failure to pay the 
debt after reasonable notice.®^ 

Long continued acquiescence on the part of the 
pledgor may prevent his questioning the pledgeds 
title.7<> 


PLEDGOB* Defined see Pledges § L 

FLEQ-nS AOQTTIBTAINDIS. A wxit that ancient- 
ly lay for a surety against him for whom he was 
surety, if he paid not the money at the day.i 

PLEITO. In Spanish law, suit; action; legal pro- 
ceedings.2 


FLENA ET CELERIS JUSTITIA PIAT FARTI- 
BUS. See 49 CJ.p 1034 note 4. 

FLENARIO. Li Spanish law, fuU, without abbrevia- 
tion, as the trial of a possessoiy action without omit- 
ting any step.6 

FLEITART. Pnll, entire, complete, absolute, perfect, 
unqualified.^ 


liTatiire of title 

Wliere title and possession are tskr 
en under sherll£*s deed, title is vested 
in pledgree, is substituted for pledaed 
cboses in action, and is irovemed by 
law of pledaes, and not of mortgages. 
—^FYeepons v, Mliott, 67 P.2d 924, 
190 Wash. 348, 

B^LOity of redemption foredosed 
It appears to be £renerally accepted 
that, when a pled^ree holdina as col¬ 
lateral security a note secured by 
mortsrase forecloses the mortsaae 
under the power of saJe grranted 
therein, or by a suit of foredosure to 
which the pled£:or is not made a par¬ 
ty, without authority to purchase be- 
ing* expressly granted, only the mort- 
gagor^s equity of redemption is fore- 
closed.—Crowley v. Atkinson's EJs- 
tate. 296 N.W, 864, 297 Mich. 15. 

Uor^fagee ceased to have Interest 
in mortgages assigned to secure col¬ 
lateral note, and premises covered by 
mortgages, where selling prlce on 
foredosure became credited on col¬ 
lateral note.—Rlchmond v. Charles- 
town F!ve Cents Sar. Bank, 186 NJEL 
551, 283 Mass. 380. 

61. Mich.—Corpus JUrls dted in. 
Crowley ▼. Atkinson^s Bstate, 296 
l^.W. 864, 866, 297 Mich. 15. 

N.Y,—In re Gilbert, 10 N.ES. 148, 104 
N.Y. 200. 

Xhe bidding in. of the premises hy 
pnrchaser did not constitute a sale 
in sense that price bid weus payment 
of pledgor'8 indebtedness to pledgees 
BO as to require pledgees to account 
for amount for which pledgees re- 
ceipted In excess of amount of the 


f pledgor^s indebtedness.—^Rlddle v. 
I Todd, 28 N.m2d 326, 306 IllJ^p. 252. 
I 62. Pa.—Plucker v. Teller, 34 A. 208, 
I 174 Pa. 529. 52 Am.S.R. 825. 

I 63. N.D.—^Ingstad v. Parmers* State 
Bank of Mandan, 237 N.W. 704, 61 
N.D. 194. 

Pa.—Plucker v. Teller, 84 A. 208, 174 
Pa. 529, 52 Am.S.R. 825. 

64. Mo.—Schelp v. Nicholls, App., 
300 S.W. 1031. 

Tex.—Smith v. Cook, Clv.App., 126 
S.W.2d 1049, error dismiased, Judg- 
ment correct. 

65. Mo.—Schelp v. Nicholls, App., 
300 S.W. 1031. 

Tex.—Smith v. Cook, Clv.App., 126 
S.W.2d 1049, error dismissed, judg- 
ment correct. 

66. Or.—^Hydraullc Min. Co, v. 
Smith, 196 P. 811, 100 Or. 86. 

49 O.J. p 1034 note 50. 

67. Cal.—Sontag v. Strlnger, 99 P. 
2d 1098, 37 Cal.App.2d 663. 

Tex.—Smith v. Cook, Civ.App., 126 
S.W.2d 1049, error dismissed, judg- 
ment correct. 

49 C.J. p 1034 note 51. 

Conplaint held not to state a canae 
of action for failure to allege a sur- 
plus or fraud.—Sontag v. Stringer, 
99 P.2d 1098, 37 CaLApp.2d 663. 

68. Cal.—Sontag v. Stringer, supra. 

69. Kan.—^Blood v. Shepard, 77 p. 
565, 69 Kan. 752. 

70. Mo.—Schelp v, Nicholls, App., 
300 S.W. 1031. 

49 C.J. p 1034 note 54. 

1. Black L..D. 


8. Escriche Dicclonarlo. 

Flelto de oednla 

A suit tried by two or more 
branches of a chancillerla, under a 
presiding judge wlth a royal cedula 
—^Escriche Dicdonaiio. 

Pleltos de menor onantla 

Small causes.—^Escriche Dlcciona- 
rio. 

3. Escriche Dlccionario, 

4. Okl.—^Mashunkashey v. Mashun- 

kashey, 134 P.2d 976, 979, 191 Okl. 

501. 

Phrases 

(1) “Plenary causes" see Actlons 

§ Ic (1). 

(2) "Plenary Inspiration" see 44 
C.J.S. p 407 note 7. 

(3) "Plenary power" of leglslature 
see Constitutional Law § 70 (1); of 
state to provide rural highways see 
Highways § 26; conferred on any 
munlcipality with respect to public 
Utilities see Munlcipal Corporatione 
§ 1050; as used in defining the juris- 
dlction of a court see Oourts § 15 a 

(4) ‘Plenary proceedlngs** see Ac- 
tions § 1 h (1) <a). 

(6) ‘Plenary review" of public 
Service commissiones action on appll- 
cation for contract motor carrier 
permlt see Motor Vehides S 103 li 
( 1 ). 

(6) ‘Plenary suit" see Actlons § 1 
J (1) (a); wlth reference to the 

revisory powers of baxikruptcy 
courts see Bankruptcy § 693; as an 
aotion against collector of intemal 
revenue see Internal Bevenue fi 869. 
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PLENE ADMINISTRAVIT. Literallyhas fally 
administered.”® 

In practioe, a plea by an exeentor or administrator, 
see Exeontors and Administrators § 764 

FLENB COMPUTAVIT. See Acconnting § 7 b (2). 

PLENEPOTENTIARY. One who has fnll power to 
do a thing; a person fnlly commissioned to act for 
another. The teim is applied in intemational law to 
ministers and envoys of the second rank of public 
ministers.® 

PLENTY. Abnndanoe; a fnll or adequate snpply; 
snf&ciencyJ 

PLEURA. The serons membrane enveloping the 
Inngs and lining the walls of the thoracic cavity.8 
PleuraL Relating to the pleura.® 

PLEURISY. Inflammation of the ontside lining or 
bag which contains the lungs; inflammation of the 
pleura.^® In some cases the disease seems to pass off, 
but it leaves the lungs impaired to such an extent 
that the power of resistance is weakened and in the 
future, because of lack of resistance, lung trouble 
which may be serious may result.il 
Pleurisy is classifled in the medical joumals ai 
primary pleurisy and secondaiy pleurisy, The flbrat 
class is pleurisy proper and the second class is simply 
an inflammation of the pleura in sympathy with 
some other organ disease or as an accompaniment of 
an oigan disease.^® 

PLIABLE. Capable of being bentj easy to be bent 
or worked; flexible.^® 


PLICA, Ih Spanish law, the receptacle, closed and 
sealed, in which a doemnent, as a will, is kept for 
future publication.i4 

PLIUHT. Condition; state; originally good or in¬ 
dicerent, now usually qualified as bad.^® 

PLIMSOLL MARE. See the C.J.S. title Shipping § 
142, also 56 C. J. p 995 note 12. 

PLOT. The word ^'plot,^' as a noun, is defined gen- 
erally as meaning a secret plan to accomplish some 
WTongorunlawfulobject; stratagem; intrigue; con- 
spiraey.^® 

With reference to Hterature and dramatic works 
the word “plot” means the stoiy or naxrative; the 
designed sequence of connected incidents. It is the 
thing which moves the play from cause to effect, and 
it means, as its etymology implies, a weaving to- 
gether.i*^ In this sense the word “plot” is distin- 
guishable from “sequence of events” and “therne.”!® 
The word ‘^lot” is treated in Copyright and Literaiy 
Property §§ 29,113. 

As a verb, the word ^^loP’ is defined as meaning to 
lay pians for the accomplishment of; contrive or 
devise; usually in a bad sense.^®. 

‘Q?lot” has been distinguished from “advise” see 
2 C.J.S. p 893 note 90, and “consult^^ see 16 C.J.S. 
p 1519 note 41. 

PLOTTAGrE. The oapacity of development at- 
tributable to a tract of considerable size; value in a 
parcel of land for some larger use than is generally 
considered in a business locality, as for a theater 
or hotel;®® the added value which accrues to two or 


5. Burrill Li.I>. 

6. Black Li.D. 

7. Century D. 

‘Tlenty of changre'* see 14 C.J.S. p 
396 note 91.1. 
a Stedman Med.D. 

Slxnllarly ezpxessed. 

The outside coverlng of the lungs. 
—Standard Life Ins. Co. of the South 
V. Strong, 89 S-W-Sd 367, 376, 19 
Tenn.App. 404. 

9. Stedman Med.D. 

■ Plenral ejTuslon. Is an efCusion or 
collection of fluid which is In the 
pleural cavity or space.—J. L. Wil¬ 
liams & Sons V. Moore, 177 S.W.2d 
761. 762. 206 Ark. 766. 

10. Tenn.—Standard Life Ins. Co. of 
the South V. Strong, 89 S.W.2d 367, 
376, 19 Tenn.App. 404. 

IX, Tenn.—'Standard Life Ins. Co. of 
the South V. Strong, supra. 

12. Tenn.—Standard Life Ins. Co. 
of the South V, Strong, supra. 


13. Webster New Int.D. 

G-lass liL a plastlo coudltloiL means 
that the glass is capable of being 
molded, not merely that it is pliable, 
or able to be indented or bent.— 
Blair y. Jeannette-McKee G-lass 
Works, C.C.Pa.. 161 P. 356, 356. 

14. Escriche Diccionarlo. 

15. Webster New Int.D. 

Slznllarly ezpressed 

While in common usage there has 
been a departure from the slgrnif- 
icance indicated by the derivation of 
the word, it does not universally 
mean a dangerous condition.—Tex¬ 
as, etc., R. Co. V. Bchols, 41 S.W. 
488. 492, 17 Tex.Civ.App. 677. 

16. New Standard D. 

17. Cal.—Golding y. BEO Radio 
Plctures, App., 193 P.2d 153, 163. 

Flot OMexitial to dramatlo produo- 
tlon 

It is essential to a dramatic com- 
position that it should teli some 
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story. The plot may be simple and 
it may be but the narratlon or rep- 
resentation of a single transaction, 
but it must repeat or mimic some 
action, speech, emotion, passion, or 
character, real or imaglnary.—Har- 
old Lloyd Corporation v. Witwer, C. 
C.A.Cal., 66 F.2d 1, 24. 

«The plot of a play is more than 
and different from the envlronment 
or setting of the characters . '. . 

the action, scheme, or plot common- 
ly consists in showlng how human 
effort and intention is aided or 
thwarted by the greater forces with 
which poor humanlty is surround- 
ed.'*-—Frankel v. Irwin. B.C.N.T., 34 
F.2d 142, 144. . 

18. Cal.—Golding y. REO Radio 
Pictures, App., 193 P.2d 163, 163. 

19. New Standard D. 

20. N.J.—In re Widening Mulberry 

St., 166 A 447. 449, 11 N.LMisc. 
296. . * 



PLOTTAGE—PLUMBING 


more lots in one ownersliip, wliere the larger plot can 
be improved to better advantage tban the individual 
lots;2i the additional value which a plot has as 
against the aggregate value of the several lots which 
compose it;22 a percentage added to the aggregate 
value of two or more contiguous lots when held in one 
ownership, as representing an increased value per- 
taining to a group of lots by reason of the fact that 
they admit of more advantageous disposition and 
improvement thaa a single lot.^® 

PLOW. As a nono, an agricultural implement drawn 
by animals or moved by steam power, used to cut 
the ground and tum it up so as to prepare it for the 
reception of seeds ; an implement drawn by horses 
or other power, for malring a furrow in and tuming 
up the earth to prepare it for sowing or planting.^^ 
As an exempt tool or instrument of husbandiy see 
Bxemptions § 46 g. 

As a verb, to break up or tum up the surface of 
the land with a plow.^S 

PLO*WBOTIL See Common Lands § 4 b (2). 

FLTO- As a slang expression, to keep perseveringly 
or doggedly at work, or in actionj to plod.^® 

As used in railroad terminology the words 
^*pli^ged’^ and '^lugging yard” are defined in the C. 
J.S. title Railroads § 1, also 49 C.J. p 1035 notes 
29-3L 

PLTTlfB. Accurate; true; vertical.27 


72 C.J.S. 

PLUMBER. One who fits dwellings and publie 
buildings with tanks, pipes, traps, htting^, and fix- 
tures for the conveyance of gas, water, and sew- 
age;2® a tradesman who fumishes, fits, and repairs 
gas, water, and soil pipes, cistems, tanks, baths, 
waterclosets, and their fittings, and other sanitary 
and fire protection apparatus for a house or other 
building, including junctions in mains and sewers.29 
^Tlumber” has beeh distinguished from ‘^dealer’' see 
26 C.J.S. p 1043 note 7, and compared with “gas 
fitter'’ see 38 C.J.S. p 614 note 20, and '^steamfitter.^^so 

Govemmental regulation of plumbers is treated 
in Health § 25 and Municipal Corporations .§ 286; 
and regolations which constitute a denial of equal 
protection of law are discussed in Constitutional Law 
§ 511 h. Por other' constitutional provisions ap- 
plicable to plumbers see the index to Constitutional 
Law. Occupation taxes and licensing provisions re- 
lating to plumbers are treated in Licenses § 30 c 
(3). 

Phrases employing the word are set out in the 
note.3^ 

PLUMBING. A plumberis occupation the art or 
trade of puttmg into buildings the tanks, pipes, 
traps, fittings, and fixtures for conveying water, gas, 
and sewage;®^ the installing, altering, or repairing 
of pipes, tanks, faueets, valves and other fixtures 
through which gas, water, Waste, or sewage is con- 
dueted and carried;^^ the work of putting together 
pipes used for the disposal of sewage.35 Also, the 
pipes, fittings, and fixtures themselves for the con- 


ai- N.T.—Matter of New Torfc, 217 
N.Y.S. 644. sea, 127 Misc. 710. 

49 C.J. p 1035 note 18. 

22. N.T.—^Matter of Armory Bd., 72 
N.Y.S. 37. 38. 35 Misc. 548. 

23. N.T.—People v. 0’Donnel, 115 
N.Y.S. 609. 511. 130 App.Div. 734. 

49 C.J. P 1035 note 19. 

24. Ark.—^Leighton v. Lewls, 189 S. 
W. 672. 673. 126 Ark. 83. 

2& Ark.—'Liei^liton v. Lewis. supra. 
49 CJ. P 1035 note 23. 
«a>oiil>le-dlAklsg*’ OJstinffnliaMd 
Ark.—^Leishton v. Lewis. supra. 

aa Webster New Int.I>. 

To a Eong means to boost, 

advertlse, and promote the sonsr.— 
Vosel V. Sherldan, 40 P.2d 946. 947. 
4 CalApp.2d 298. 

27* Tex.—Kirby Lumber Ck>. v. Poin- 
dexter, Civ.App.. 103 S.W. 439. 440. 
XkL mecbawlcs, in its primary sense, 
•^umb** means 'VerticaL"—^Kirby 
l>umber Co. v. Poindexter, supra— 
49 O.J. p 1035 note 35 [a]. 


28. N.T.—^People v. Osbome, 269 N. 
Y.S. 409. 414. 149 Misc. 676. 

49 C.J. P 1035 note 37. 

29. N.T.—Coxpns Jttxls oaoted In 
People V. Osborne, 269 N.Y.S. 409. 
414, 149 Misc. 676. 

Pa.—Commonwealth v. Dougrherty, 
40 A2d 902, 903, 156 ^PaSuper. 
520. 

49 C.J. p 1035 note 38. 

30. Mlss.—Warburton - Beacham 
Supply Coi V. City of Jackson, 118 
So. 606, 608, 151 Mlss. 503. 

31. Phrases 

(1) **Bmployinff plumber** see 80 
C-J.S, p 224 notes 79-84, 

(2) “Journeyman plumber” see 48 
C.J.S. p 941 note 29. 

(3) **Master plumber** see 55 C.J. 
S. p 981 note 60. 

(4) *Tlumber*s snake;'* a flexible 
spring Steel tape about slxty feet 
loner, commonly used to clean out ob- 
structed pipe dralns.—^Bellon v. Sil- 
ver Gate Theatres, Inc.. 47 P.2d 462, 
466. 4 Cal.2d 1. 


32. Mlss.—Warburton - Beacham 
Supply Co. V. Jackson, 113 So. 606, 
608, 151 Mlss. 503. 

N.T.—Ck>xpii8 Jtirls gnoted in People 
V. Osbome, 269 N.Y.S. 409, 414, 
149 Misc. 676. 

33. N.Y.—Corpus Juris guoted In 
People V. Osbome, 269 N.Y.S. 409, 
414, 149 Misc. 676. 

Pa.—Commonwealth v. Haupt, 9 Pa 
Dist. & Co. 107, 108. 

Phrases 

(1) “Plumblngr business** see 12 C. 
J.S. p 801 note 60. 

(2) ‘Tlumbing material” see 57 C, 
J.S. p 450 note 48. 

34. Me.—State v. Hahnel, 108 A 765, 
756, 118 Me. 452. 

N.Y.—Corpus JUris uuoted in People 
V. Osbome, 269 N.Y.S. 409, 414, 149 
Misc. 676. 

49 C.J. p 1036 note 42. 

36. Minn.—State v. Foss, 180 N.W. 

104, 105, 147 Minn. 281. 

N.Y.—Corpus Juris uuoted in People 
V. Osborne. 269 N.Y.S. 409, 414, 149 
Misc. 676. 
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veyance of sewa^e froin private dwellings;^® and, 
in this sense, the more common use of the term in- 
clndes only the water supply and house drainage 
Systems, leaving gas fitting and hot water fitting in 
two separate elasses.37 

Plnmbiiig is not regarded as a luxury or conven- 
ience only; it is an essential part of modem city 

dwelling.^8 

PLXJMBO-SOLVENOY. The plnmho-solvency of 
water is the capacity of carbon dioxide, found to 
some extent in all natural water, to dissolve lead 
while water stands in or passes through lead pipe, 
and thus to render the water poisonons.^ ® . 

PLUITDER. A word of very general meaning,^® 
having no especial legal signifioation.-*! 

As a nonn ^^lunder*^ means booty, pillage, rapine, 
spoil; that which is taken from the enemy by foroe.'*^ 

As a verb, in its most common meaning, it signifies 
to take property from persons or places by open 
force, and this may be in the conrse of lawfnl war or 
by n^awful hostility.^3 Jn another and very com¬ 
mon sense, to take by frand; to spoil>4 this 
sense it is nsed to express the idea of taking property 
from a person or place, without just right, but not 
expressing the nature or quality of the wrong 
done.^® 

‘Tlunder^^ as a defamatory accusation see Libel 
and Slander § 70 a (2). 

PLXINDEBAaE. A maritime term for the embezzle- 
ment of goods on board a ship-'*® 

PLXTEAL. Consisting of, or designating, two or 


more.^*^ While the word '^luraF is defined as 
meaning any number except one,48 sometimes it may 
be so expressed that it means only one.**^ 

PLTTEALIS NUMERUS EST DUOBUS CONTEN¬ 
TUS. See 49 C.J. p 1036 note 64. 

PLURALITER. In the plural.®® 

PLURALITY. A term meaning more than one.®^ 

As a term used in elections see Elections § 241.®^ 

PLURES. As the first word of maxims as to which 
there have been no recent applications see 49 C.J. p 
1036 notes 69, 70. 

PLURIES WRIT. See Executions § 85; Judgments 
§ 548 b; Justices of Peace § 123 e, and Process § 21. 

PLUS. A word indicating something added to that 
which has gone before.®® 

As the first word of maxims as to which there have 
been no recent applications see 49 C.J. p 1037 notes 
73, 76, 78-80. 

PLUSH. A textile fabric with a nap or shag on one 
side, longer and softer than velvet. It is made of 
silk, cotton, wool, etc., or a combination of materi- 
als.64 

PLUSPETIOION. In Spanish law, the judioial de-- 
mand of more than is due in pecuniary or other; re- 
lief.®® 

PLY. As a noun, a fold; a thiokness.®® 

As a verb the word ^^ply^’ imports the performance 
of repeated acts of the same kind,®7 and means to 


36. Cal.—In re Nicholls, 241 P. 399, 
400, 74 Cal-A.pp. 504. 

N.T.—OorpiiB Jtiris gnotea Ixi People 
V. Osbome, 269 N.T.S. 409. 414, 
149 Mlsc. 676. 

37. lowa.—CozpuB Jnrls oited in 
State, for Use and Benefit of Sloux 
City V. Harringrton, 296 N.W. 221, 
223, 229 lowa 1092. 

N.Y.—Corpns Jnxls ^noted In Peo¬ 
ple V. Osbome, 269 N.Y.S. 409, 414, 
149 Misc. 676—^Bregman v. Wlnk- 
ler, 198 N.T.S. 768, 769, 120 Misc. 
488. 

“Pliunbing** dlstinguished from 
'*gas fitting" see 38 CU.S. p 614 note 
20 . 

sa Pa.—Owen v. Johnson, 34 A. 

649, 560. 174 Pa. 99. 

89. Mass.—Horton v. Inhabltants of 
North Attleboro, 19 N.E.2d 16. 16, 
302 Mass. 137. 

40. U.S.—^U. S. V. Pitman, D.C.Mass., 
27 P.Cas.No.16,061, 1 Sprague, 196, 
198. 


41. TJ.S.—XJ. S. V. Stone, C.C.Tenn., 
8 F. 232, 246. . 

49 C.J. p 1036! note 49. 

42. U.S.—^U. S. V. Stone, supra. 

43. Mass.—Carter v. Andrews, 16 
Pick. 1, 9. 

Neb.—^Hudson v. Schmid, 272 N.W. 
406, 408, 132 Neb. 683. 

44. U.S,—U. S. V. Pitman, D.C.Mass., 
27 F.Cas.No.16,061, 1 Sprague 196, 
198. 

45. Mass.—Carter v. Andrews, 16 
Pick. 1 9. 

Neb.—Hudson v. Schmid, 272 N.W. 
406, 408, 182 Neb. 683. 

46. U.S.—U. S. V. Stone, C.aTenn.. 
8. F. 232, 246. 

47. Utah.—^Preil v. VYood, 1 Utah 
160, 166. 

'^Inral' wlfe” is a polygamous 
woman, and ia never the first wife. 
—Freil v. Wood, supra. 

48. Utah.—^Freil v. Wood, supra. 

157 


49. lowa.—Pierson.v. Armstrong, 1 
lowa 282, 295, 63 Am.D. 440. 

50- Bng.—^Roe v. Prideamc, 10 Bast 
168, 103 Reprint 735. 

51. U.S.—^In re Dickerman, Oust. & 
Pat.App., 44 F.2d 876, 878. 

52. "Bstates ih plurality" see Bs- 
tates § 18. 

53. Neb.—Central Bridge, etc,, Co. 
V. Saunders County, 184 N.W. 220, 
222, 106 Neb. 484. 

49 C.J. p 1036 note 72. 

54. U.S.—U. S. V. J. J. Gavin & Co., 
23 CtCustApp. 288, 291. 

55. Bscrlche DlccionariQ. 

66* 'Century D. 

Applied to dressed Itimber, /*ply'' 
means thickness.— Jaq.ua v. Witham, 
etc., Oo., 7 N.B. 314, 315, 106 Ind. 
546. 

57. Conn.—New York, etc., IL Co, v. 
Scovill, 41 A. 246, 249, 71 Conni 
136, 71 Am.S.R. 169, 42 L.H.A. 
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make regular trips, as a vessel plies between the two 
places.5® 

has been held to be synonymous with, and 
also has been distinguished from, "handle” see 39 
C.J.S. p 770 note 73. 

PLYWOOD, A product made by taking thin stiips 
of wood and glxdng them together with cross lamina- 
tions of different wood between them.®® 

P, M. See Abbreviations 1 C.J.S. p 276 note 5. 

PiNEUMATIG. Moved or worked, as a tool by pres¬ 
sure of air either by percnssive aetion or by a rotary 
action; also, adapted for holding compressed air.60 

PNEUMOCONIOSIS. There are three altemative 
speUings of the term for this disease; ^^pneumo¬ 
coniosis,’^ ^‘pnenmonoconiosis,” and “pnenmonokonio- 
gig «61 TJie term is derived from three Greek words, 
^^pnenmono,” meaning Inng, “conio,” meaning dust, 
and “osis,” meaning abnormal or diseased condi- 
tion.®2 It is a general term applied to chronie in- 
dnration or fibrons inflammation of the Itmgs dne to 
the inhalation of dust,®® and is recogoized as a gen- 
eiie term nsed to cover all dust diseases of the 


lungs,®^ ineluding silicosis.®® Varions names are 
given to the disease aecording to the kind of dust 
causing the inflammation,®® snch as “anthracosi^” 
see 3 C.J.S. p 1395, “chalicosis,” see 14 C.J,S. p 360, 
and “siderosis,” see the C.J.S. definition Siderosis. 
Pneumoconiosis is not a germ disease.®*^ It is an 
abnormal or diseased condition of the lung;®® a lung 
disease attended by fibroid induration and pigmenta- 
tion;®® a disease of the lungs caused by habitual in- 
haling of minute mineral or metallie particles, as of 
coal dust in anthracosis,'^® quartz dust in silicosis, 
etc."^^ 

^Pneumoconiosis” is a typical illustration of an 
occupational disease,*^® and is evidenced by patho- 
logical changes in the lung structure attributable to 
the effects of the inhalation of harmful dusts over a 
period of time.*^® The onset and progxess of the 
disease is usually very slow, and the victim can con¬ 
tinue Work for a long time with a considerable degxee 
of pneumoconiosis,74 but the usual resuit is a greater 
degree of susceptibility to tuberculosis infeetion.^® 

PNEUMONIA. A well-known and malignant dis¬ 
ease; 76 a bodily germ disease;77 a disease due solely 
to germs;7® also, an infection or disease which often 
foUows seyere bodily wounds and physical injuries.^® 


N.Y.—Commonwealtli v. Long', 188 
S.W. 384, 835. 171 Ky. 132. 
ea, Cal.—^San Franclsco v. Talbot, 
63 CaL 485. 487. 

49 C.J. p 1037 note 83. 

“Plylng coastwise** see 14 C.J.S. p 
1302 note 72. 

59. U.S.—U. S. Plywood Co. v. Unit¬ 
ed Plywood Corporation, 161 A. 
918, 19 DeLCn. 27. 

60- Webster New IntD. 

Pbsases 

(1) ‘Tneuinatic tire*' distinguished 
from “rubber hose” see 41 C.J.S. p 
330 note 37. 

(2) '*Pneumatic tubes** are tubes 
for the transmlssion of parceis, op- 
erated by atmospheric pressure ap¬ 
plied within the tubea—Astor v. 
2Cew York Arcade R. Co., 20 N.E. 594, 
596, 113 N.Y. 93. 2 L.RJL 789. 

61 . Minn.—Golden v. Lerch Bros., 
300 N.W. 207. 210, 211 Minn. 30. 

€2. Mich.—^Mercatante v. Michigan 
Steel Casting Co., 31 N.W.2d 712, 
713, 320 Mich. 542. 

63 . Minn.—Golden v. Lerch Bros., 
300 N.W. 207, 210, 211 Minn. 30. 

64 - Ind.—Walter Bledsoe & Co. v, 
Baker, App., 83 N.E.2d 620, 621. 
31ich.—^Mercatante v. Michigan Steel 
Casting Co,. 31 N,W.2d 712, 713, 
320 Mich. 642. 

65. Mich.—^Mercatante v. Michigan 
Steel Casting Co., supra. 1 


Mo.—^Urle V. Thompson, 210 S.W.2d 
98, 103. 

Slxnilarly expressed 
“The general term of . . . 

Csllicosis], covering both metallie 
and mineral particles, is pneumo¬ 
coniosis, which is acute in metal 
mining, quarrying, drilling, tunnel- 
ing, smelting, foundries, potteries, 
glassworks, as well as in stone, mar- 
ble, and granite manufacturing, es- 
pecially in sand-blasting.”—Svoboda 
V. Mandler, 276 N.W. 699, 600, 133 
Neb. 433. 

66. Minn.—Golden v. Lerch Bros., 
300 N.W. 207, 210, 211 Minn. 30. 

67- Minn.—Golden v. Lerch Bros., 
supra. 

68- Ind.—Walter Bledsoe & Co. v. 
Baker, App., 83 N.B.2d 620, 621. 

69. Idaho.—^Brown v. St. Joseph 
Lead Co., 87 P.2d 1000, 1004, 60 
Idaho 49. 

70. Kan.—^Allen v. Shell Petroleum 
Corporation, €8 P.2d 651, 657, 146 
Kan. 67. 

S.C.—LaCount v. General Asbestos 
& Rubber Co., 192 S.E. 262, 264. 
184 S.C. 232. 

71. S.C.—^LaCount General As¬ 
bestos & Rubber Co., supra. 

72. Kan.—^Allen v. Shell Petroleum 
Corporation, 68 P.2d 651, 667, 146 
Kan. 67. 

Mo,—Bolosino v. Laclede-Christy 
Clay Products Co., App., 124 S.W. 
2d 581, 583. 


“Occupational disease" see 67 C.J.S. 
p 77 note 67-p 82 note 6. 

73. Mo.—'Urie v. Thompson, 210 S. 
W.2d 98, 103—^Bolosino v. Laclede- 
Christy Clay Products Co., App,, 
124 S.W.2d 581, 683. 

74. Minn.—Golden v. Lerch Broa, 
300 N.W. 207, 210, 211 Minn. 30. 

75. Minn.—Golden v. Lerch Bros., 
supra. 

Slmilaxly expressed 
Pneumoconiosis may develop Into 
tuberculosis.—^Rousu v. Collina Co., 
157 A. 264, 266, 114 Conn. 24. 

76. Tex.—'St. Louis, etc., R, Co. v, 
Brosius, 106 S.W. 1131, 1136, 47 
Tex.Civ.App. 647. 

Fartlciilar kinds of pneumonia 

(1) “Broncho-pneumonia" deflned 
see 12 O.J.S. p 372 note 19. 

(2) “Lobar pneumonia” deflned aee 
64 C.J.S. p 669 note 40. 

(3) “Traumatic pneumonia” de* 
fined see the G.J.S. definition Trau¬ 
matic. 

77. Pa.—Gray v. Union Central Life 
Ins. Co., 22 A.2d 767. 758. 146 Pa 
Super. 563. 

78. Ohio.—^Burns v. Bmployers' Lia* 
bllity Assur. Corp., 16 N.E.2d 316 
321, 134 Ohio St. 222, 117 AL.R 
733. 

As a bacteria! Infection see 7 C.J.S 
p 1316 note 98. 

79- U.S.—^Lux V. Western Casualt: 
Co., CCA-Tex., 107 P.2d 1002, 1003 
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^Tnetunonia” is variously deseribed as an acute in- 
flammation of the lungs;^® an inflammation of the 
substanee of the lungs;8i g. temporary inflammation 
of the lungs;82 a disease characterized by inflamma¬ 
tion of the lungs with exudation into lung tissue and 
resulting solidification of the tissne.83 
«Pneumonia” has been distinguished from ^^Dron- 
ehitis” see 12 CJ.S. p 372 note 17. 

pneumothorax, a partiai collapse of the lungS^ 
Gaused by escapage of air from the lung into the 
pleural cavity, either from rupture or puncture.^^ 
Pneumothorax occurs when the negative pressure 
maintained by the chest cavity, between the chest 
wall and lung, is transformed into a positive pres¬ 
sure by air entering the cavity either from without 
the chest wall, following trauma, or from the lung it- 
self, causing the lung to collapse.86 It may be caused 
by physical strain, coughing, laughing, riding, ete.,87 
and it often occurs without any plausible reason, as 
when a person, apparently in good health, is quietly 
lyiog in bed.88 When the condition comes about sud- 
denly it is called '^spontaneous pneumothorax.”^^ 

P, N*. R. See Abbreviations 1C. J.S. p 276 note 5. 

FOAGH. To steal game on a man’s land.^0 

POBRE. In Spanish law, a poor person; pauper,®! 
who is entitled to the gratuitous Service of a lawyer 
to defend him.®^ 

FOCE. Another name for syphiHs, or what has been 
called 'Trench or Spanish pox.”®® 


POGHET. A hoUow;®^ a small bag insexted in a 
garment for carrying small articles.®^ 

As a mining term “pocket” is deflned in Mines and 
Minerals § 3 h. 

As a verb, to conceal or suppress.®® 

In the plural, the term ''pockets” ordinarily means 
to take money, etc., secretly or fraudulently.®'^ 
^Tocket” has been held synonymous with ^'hoUow” 
see 40 C.J.S. p 417 note 6, 

As an adjective the word ‘'pocket” is deflned as 
meaning suitable, as in size, shape, etc., for carrying 
in the pocket; related to one^s poeketbook; pecuni- 
ary; not published; private; seeret.®® 

Phrases employing the word “pocket” are set out 
in the note.®® 

PODAG-RA. A specific name for “gout” see 38 C.J* 
S. p 965 note 20. 

POHER. In Spanish law, power; authority, for 
example, to act for another.! 

PODIATRT. See Physicians and Surgeons § L 

PODNET. SeeFish§l. 

PCENTA As the first word of maxims as to which 
there have been no recent applieations see 49 C.J. 
p 1038 notes 23-33. 

POUTT. A place having deflboite position but no ex- 
tent in space; a place considered as to its position 
only.2 


80. ALa.—Southern L., etc., Ins. CO. 
V. I>rake. 117 So. 402. 217 Ala. 601. 

81. La.—Beck v. Maryland Casualty 
Co., 2 liaA.. Orleans. 16, 17. 

82. 111.—^Metropolitan L. Ins. Co. v. 
Bergen, 64 111.App. 685, 688. 

83. IU.—^Motusas v. Acme Burlal 
Ass'n, 48 N.E.2d 589, 540, 319 111. 
App. 106. 

84 Ind.—^Red Cah v. Ziegner, 29 N. 

E.2d 330, 832, 108 Ind.App. 607. 

La—Spears v. Brown Paper Mill 
Co., App., 9 So.2d 332, 337. 

85. La—Spears v. Brown Paper 

Mill Co., supra 

86. La—^Dort<di v. Louislana Cen¬ 
tral Lumber Co., App., 30 So.2d 792, 
796. 

87. La—Spears v. Brown Paper 

MiU Co., App., 9 So.2d 832, 337. 

88. La—Spears v. Brown Paper 

MUl Co., supra 

89. La—^Dortch v. Louislana Cen¬ 
tral Lumber Co., App., 80 So.2d 792w 
796. 

9a Black L.D. 

9L Escriche Dicclonarlo. 


92. Eecrlche Dlccionarlo Suplemen- 
to. 

93. lowa—Mills v. Flynn, 137 N.W. 
1082, 1084, 167 lowa 477. 

94. TJ.S.—Maxim Mfg. Co. v. Imperi- 
al Mach. Co., C.C.A,I11., 286 F. 79. 
83. 

95. Webster New Int.D. 

96. Webster New Int.D. 

As to Pocket a venlxe 

U.S.—^Keppele v. Williams, Pa, 1 
Dall. 29, 1 L.Bd. 28. 

97. Ala—Bjasner v. State, 26 So.2d 
519, 522, 32 AlaApp. 420. 

98. Webster New. Int.D. 

99. Phrases 

(1) “Pocket judgment” see 48 C.J. 
S. p 1133 note 19. 

(2) “Pocket knlfe*' deflned see 51 
C.J.S. p 460 note 83; distinguished 
from “bowle knife" see 11 C.J.S. p 
761 note 30. 

(3) “Pocket pistol" deflned and 
distinguished from “belt pistoU* see 
the C.jr.S. titie Weapons § 1, also 48 
C.J. p 1210 note 14; and 10 C.J.S. p 
245 note 79. 


(4) ‘Pocket record;” a statute so 
called.—^Black L.D. 

(6) ‘Pocket sherlff;» in Bnglish 
law, a sheriif appointed by the sole 
authority of the crown, without the 
usual form of nomlnation by the 
judges in the exchequer.—^Black L.D. 

(6) “Pocket veto;" nonapproval of 
a legislative act by the president or 
state governor, with the resuit that 
it fails to become a law, not by a 
wrltten disapproval (a veto in the 
ordinary form), but by remaining 
silent until the adjournment of the 
legislative body, when that explra- 
tion takes place before the explra- 
tion of the period allowed by the 
constitution for the. examination of 
the bili by the executive.—^Black L.D. 

1. Escrlehe Dicclonarlo. 

Foder nadonal' 

A branch of the government aa 
poder legislative.—^Escriche Dlc¬ 
cionarlo. 

Foder para testar 

The authority to exeeute another’» 
wlU.—^Escriche Dlccionarlo. 

2. Tex.—Vergara v. Keriyoni Cono. 

App., 261* S.W. 1009, lOlL 
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As a term in matliematics, that wMcli has neither 
parts nor extent, bnt position only; an end o£ a 
line segment; a single intersection of two lines or 
enrves, or of three snrfaces, and so on.^ 

The Word "point” has been held equiralent to, or 
synonymous with, “aim” see 3 C.J-S. p 506 note 0, 
"eontention” see 17 C.J.S. p 175 note 19, and ^^faet” 
see 35 C.J.S. p 385 note 29; it has been compared 
with, or distinguished from ^'aim” see 3 C.J.S. p 
506 note 10, and “level” see 52 C.J.S. p 1117 note 6. 

The Word “point” with respect to boundaries is 
deflned in Bomidaries § 4; as nsed in the printing 
trade as the Standard unit of measnre of t3!pe bodies 
see the C.J.S. title Weights and Measnres § 1, also 
49 C.J. p 1039 note 43; and as nsed in criminal 
statntes prohibiting pointing or exhibiting weapons 
see the C.J.S. title Weapons § 16, also 68 C.J. p 
63 notes 99-7, 

Phrases employing the term are set ont in the 
note,^ and for other phrases as to which more re- 
cent adjndications have not been foxmd see 49 C. 
J. p 1040 notes 54-63. 

—^Li Practicet The word '^oint,'' in practice, 
means a distinet proposition or qnestion of law 
arising or proponnded in a ease.5 Jx^ this sense, 
*^int^' with respect to briefs in appellate practice 
in civil aetions is treated in Appeal and Error §§ 
1324,1326, in criminal prosecntions in Criminal Law 
§ 1813, and in the federal conrts in Federal Conrts 
§ 296 a. It has been held synonymons with "gronnd^^ 
see 38 C.J.S. p 1086 note 25, and ^‘proposition” see 
Appeal and Error § 1323; and it has also been 
compared, with or distinguished from, “ground” see 
38 C. J.S. p 1086 note 27. 


Point reserved. In practice, a term described as 
foUows: When, in the progress of the trial of a 
cause, an important or difficult point of law is pre- 
sented to the court, and the court is not certaia 
of the deeision which should be given, it may re- 
serve the point, that is, decide it provisionally as it 
is asked by the party, but reserve its more mature 
consideration for the hearing on a motion for a new 
trial, when if it shall appear that the flrst ruling was 
wrong, the verdict will be set aside.® 

Other phrases employing the word “point” or the 
plnral form “points” in this sense are set out in 
the note.^ 

POINTER. A machine nsed to point iron bolts.8 

POINTER DOa See 27 C.J.S. p 1314 note 631. 

POINTING'. As nsed of dogs, standing and intent- 
ly looMng in one direction; the attitude taken m 
setting birds.® 

In briek masonry, finishing up the lines of mortar, 
and replacing defective or broken briek in the 
walls;^® a part of a briek mason^s trade.ll 

POISON. See Poisons § 1 et seq. 

POISONING. The term may properly be used as 
an adjective, and one definition is poisonous.^^ 

POISONOUS. A word having a popular as wdl 
as a teehnieal significance,^® and defined as having 
the properties of a poison; containing poison; ven- 
omous.^^ 


3. Tez.—‘Tersara v. Eenyon. supra. 

4. Phrases 

(1> “Directly intermediate point** 
as used with respect to freli^ht 
chargres for carriers of groods see 
Cariiers $ 314 b (1). 

(2) **Fire point" distinguished 
from *'flash point** see 36 C-J.S. p 
806 note 39. 

(5) *Toint of dlstlnatlon** with 
respect to dellvery of sroods by com- 
mon carriers see Carriers § 171 c. 

(4) **Point of intersection'* of two 
streets or' hifhways see Hlg-hways § 
237. Defined and construed within 
statutes relating* to rig^ht of way see 
Motor Vehicles S 351. 

(5) “Point of Juncture,” also 
called **heel poinV* as the point 
where the leg^, heel, and foot por- 
tions of hosiery Joln see 89 C.J.S. p 
880 note 81. 

(6) **Point of orisln*” as used with 
respect to rate maJdng for carriers 
of goods see Carriers S 276. 


(7) ‘Toint of production** as used 
in statute exempting from tax mo¬ 
tor vehicles used exclusively in 
transporting dairy or other farm 
Products see Motor Vehicles § 94 e 
(3). 

(8) “Point or aim” see 8 C.J.S. p 
506 note 12. 

(9) “Terminal point” see the C.J. 

S. title Bailroads § 1, also 62 C.J. p 
730 notes 18-20. 

5. Ark.—Kent v. State, 41 S.W. 849, 
851, 64 Ark. 247. 

6. Black Ii.IX 

7. Phrases 

(1) “Points and authoritles” syn¬ 
onymous with “brief* see 11 C.J.S. p 
1138 note 18. 

(2) “Point of law** see 52 C.J.S. p 
1030 note 12. 

(3) Other phrases employed in 
this sense as to which more recent 
adjudicatlons have not been found 
see 49 C.J. p 1039 note 41. 
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8. Mo'.—Lang v. Kansas City Bolt 
& Nut Co., 110 e.W. 614, 131 Mo. 
App. 146. 

9. Tenn.—Citlzens* Rapld-Translt 

Co. V. Dew, 45 S.W. 790, 109 Teim. 
317, 66 Am.S.R. 754, 40 L..R.A. 518. 

10. Minn.—Wilson v. Northwestern 
Mut. Acc. Assoa, 55 N.W. 626, 628, 
53 Minn. 470. 

11. Minn.—Wilson v. Northwestern 
Mut. Acc. Assoc., supra. 

12. U.S.—Northwestern Nat. Life 
Ins. Co. V. Banning, C.C.A.Neb., 63 
F.2d 736, 737. 

13. N.C.—Slmpson v. American Oil 
Co.. 8 S.E.2d 813, 815, 217 N.C. 542. 

14. Century D. 

Phrases employing the word and 
as to which more recent adjudlca- 
tions have not been found see 49 C. 
X p 1040 notes 81-86. 
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POISONS 

This Tide includes regnila-tion of manufacture, sale, and use of poisons; traflSc in poisonous arti- 
des; liabilities for personal injuries from the sale, use, etc., thereof; violations of laws relating to 
poisons, and prosecution and punishment thereof as public'offenses; and criminal administration of poi¬ 
sons, not constituting any other distinet offense. 

Matters not in this Title, tAoted elsewhere in this wozk, see DesexiptiLve-Word JCndex 

Analysis . 

§ 1, Definitioris—161 

2. Regulation of sale, possession, and use—^p 163 

3. - Constitutionality of statutes—p 164 

4. ^-Construction and operation of statutes—^pl64 

5. Civil liability resulting from sale, use, or exposure—p 166 

6. -Actions—^p 169 

7. Offenses generally and prosecutions therefor—^p 171 

8. - Sales and labeling, prescriptions, and possession and use—180 

9. -Administering, or mixing with food or drink—^p 183 

10. Offenses under particular federal statutes and prosecutions therefor—^p 184 

11. -Anti-Narcotic Act—^p 185 

12. -Manuf acture of smoking opium—p 200 

13. -Narcotic Drugs Import and Export Act—^p 201 

See also descriptive word index in the back of this Volume 


§ 1. Definitions 

<*Poi8on’^ has been delined as any substance which, 
when Introduced Into the system, either directiy or by 
absorption, produces violent, morbld, or fatal changes, 
or which destroys llvlng tissue with which It comes In 
contact. 

The words "poisonous” or "poison” have a 
popular as well as, perhaps, a technical significance.1 
"Poison” may be defined as any substance which. 


when introduced into the system, either directiy or 
by absorption, produces violent, morbid or fatal 
changes, or which destroys living tissue with which 
it comes in contract any agent which when intro¬ 
duced into the animal organism produces a morbid, 
noxious, or deadly effect;^ any substance which by 
reason of an inherent deleterious property tends to 
destroy life or impair health when taken into the 
system;^ a potion containing a noxious or deadly 


li N.C.—Simpson v. American Oil 
Co., 8 S.B.2d 818, 217 N.C. 642. 

a IT.S.—OorpoB JTarlB utioted In 
Watklns v. National Elee. Prod¬ 
ucts Corp., C.C.AJPa., 166 P.2d 980, 
982. 

49 aJ. p 1043 Bote 1. 

Xb loosex lan^rnafirs, It probably Is 
fair to describe the «reneral uncrlti- 
cal concept of a poison as a sub¬ 
stance which ordlnarlly has such a 
harmful or deadly Chemical elfect 
on the body that it ou£rht not to be 
taken intemally wlthout technical 
familiarity or medlcal directlon.~ 
Aubuchon v. ^Metropolitan Life Ins. 
Co., C.CA-MO., 142 F.2d 20, 23. 
iroziouB potion or substance 
(1) “Noxious potion” and "noxious 
substance” both embrace polsdns^ al- 
thougrh they are broader terms.— 

72 C.J.S.—U 


Runnels v. State, 77 S.W. 468, 46 
Tex.Cr. 446. 

C2) "Noxious potion” and "noxious 
substance” deUned see 66 C.J.S. p 
721 note 34. 

Death by "poison” to the average 
layman means death resulting from 
the taklng of some substance com- 
monly classed or called a poison.— 
Hahn v. Home Life Ins. Co. of New 
York, 84 S.W.2d 361, 363, 169 Tenn. 
282. 

3. Arlz.—Stewart v. Robertson, 40 
P.2d 979, 983, 46 Arlz. 143. 

49 C.J. p 1043 note 1 [a] (1), (4). 
Slmllar deUnltions 

(1) Any agent which, Introduced 
into an organism, may chemically 
produce ah injurious or deadly elfect. 
—^Watklns v. National Elee. Products 
Corp., C.C.A.Pa., 166 P.2d 980, 982. 
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(2) Any substance that, when tak¬ 
en into the system, iaets in a noxious 
manner by means not mechanical, 
tendlng to cause death or serious in- 
Jury to health.—Simpson v. Ameri¬ 
can 011 Co., 8 S.E.2d 813, 217 N.C. 
642—C.J. p 1043 note 1 [a] (2). 

4. N.C.—Simpson v. American Oil 
Co., supra. 

49 C.J. p 1043 note 1 [a] (6). 

Slmllar definitions 

(1) Any substance, liquld, soUd, or 
gaseous, which by reason of an In¬ 
herent deleterious property tends to 
destroy life or impair health when 
taken into the system, as into the 
stomach, blood, br lungs.—Urian v. 
Scranton Life Ins. Co., 165 A. 21, 22, 
810 Pa. 144. 

(2) Any substance whichi ' when 
applled to body externally, or In any 
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ingredient;® also, such ingredient® The term has 
also been defined as a substance which, in small 
doses, *will destroy life but this definition has been 
said to be too restricted.* Poison usually denotes 
something received into the system by the mouth or 
breath.^ The term includes narcotic drugs used in 
poisonous doses.^® 

Cocaine is classed as a narcotic drug.ii 

Heroin is a poison.^^ 

“Infection^^ and ‘*poisonin^* are distinguishable 
in that, technically, the illness produced by bacteria 
themselves is referred to as infection, while that 
occasioned by the poison produced by such bacteria 
is referred to as poisoning.13 

Magendie is a morphine solution;^^ it changes 
color on becoming stale.^® 

Marijuana. The definition of "marijuana” as 
used in a statute regulating the sale, possession, or 
distribution of narcotics may depend on the char¬ 
acter of its use in the statute.^® The word should 
be given its natural, ordinary, and commonly un- 
derstood meaning, in the absence of any statutory 
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or well established technical meaning, .unless it is 
plain from the statute that a different meaning is 
intended.i'^ As used in such a statute the term has 
been said to mean the drug known as “mari- 
guana”;^® the preparation or product from the 
piant scientifically known as cannabis sativa and 
not merely the flowering tops and leaves of the 
mariguana piant or weed.^® 

Methyl or wood alcohol is a poison .21 
^^Monoxide^* has been defined as a form of poison 
resulting from inhalation jof gas thrown off by 
gasoline engines, such as are used in the operation 
of tractors and automobiles .22 
Morphine. A word in common use^s with a well 
defined meaning a derivative of opium ;26 the 
Principal alkaloid of opium.2® 

Narcotic. A substance which directly induces 
sleep, allaying sensibility and blunting the senses, 
and which, in large quantities, produces narcotism 
or complete insensibility.27 The term “narcotic 
drugs” is sometimes defined by statute.2® 

Opium. A drug consisting of the inspissated 
juice of the opium poppy.29 Its use has been 


way introduced into the system, 
wlthout acting mechanically, but by 
its own inherent auallties, is capable 
of destroying life.—Stone v. Shaw 
Supply Co., 36 P.2d 606, 148 Or. 416 
—49 aX P 1043 note 1 [a] (8). 

5. XJ.S.—Aubuchon v. Metropolitan 
Iilfe Ins. co., aC-A-Mo., 142 F.2d 
20, 23, 24. 

Mo.-—Cleaver v. Central States Life 
Ins. Co., 142 S.'W.2d 474, 477, 346 
Mo. 548, 129 A.L.B. 1094. 

6. U.S.—^Aubuchon v. Metropolitan 
Life Ins. Co., CCJLMo., 142 F.2d 
20, 23. 

Mo.—Cleaver v. Central States Life 
Ins. Co., 142 S.W.2d 474, 477, 346 
Mo. 648, 129 A.L.R. 1094. 

7. U.S.—Aubuchon v. Metropolitan 
Life Ins, CO., aCJLMo., 142 P.2d 
20, 23. 

Colo.—^Elquitable Life Assur. Soc. of 
U. S, V. Hemenover, 67 P,2d 80, 82, 
100 Colo. 231, 110 A.L.R. 1270. 

TThe commoxily TULdefstood deflnU 
tion of a poison would be a substance 
which, if taJten intemally in small 
doses, is capable of actin^ deleteri- 
oiisly on the body or of destroying 
life,—Aubuchon v. Metropolitan Life 
Ins. Co., C.C.A,Mo., 142 P.2d 20, 23— 
49 C.X p 1043 note 1 [a] (9). 

S. Ga.—^Boswell v. State, 39 S.B. 

897, 114 Ga. 40. 

49 C.X p 1043 note 1 Cd]. 

3. Me.—Pertins v. Kavanaugh, 196 
A. 645, 647, 135 Me. 344. 

le. Puerto Rico.—People v, Cancel, 
18 Puerto Rico 179. 

49 ax p 1043 note 2. 


11. Tex.—^Baker v. State, 68 S.W.2d 
634, 536, 123 Tex.Cr. 209. 

“Cocaine" deflned see 14 C.XS. p 
1303 notes 90-92. 

12. N.T.—Tidd v. Skinner, 122 N.B. 
247, 248, 226 N.T. 422, 3 A.L.R. 
1146. 

"Heroin” deflned see 39 C.XS. p 897 
notes 64-66. 

13. Colo.—New Tork Life Ins. Co. 
V. Mariano, 76 P.2d 417, 418, 102 
Colo. 18. 

14. N.T.—^Volk V, City of New Tork, 
19 N.T.S.2d 63, 61, 259 App.Dlv. 
247. 

15. N.T.—Volk V. City of New Tork, 
supra. 

i 16. Utali.—State v. Navaro, 26 P.2d 
965. 83 Utah 6. j 

“Marijuana” deflned see 55 C.XS. p 
708 note 62-p 709 note 66. 

17. Utah.—State v. Navaro, supra. 
18« Utah.—State v. Navaro, supra. 
Various spellings of term see 66 C. 
XS. p 708 note 63. 

19- Utah.—State v. Navaro, supra. 

20. Utah.—State v. Navaro, supra. 

Vt.—^Fabor v. Green, 47 A. 391, 
72 Vt 117. 

70 C.X p 1193 notes 4, 5 [a]. 

22. Mo.—Adams v. Lilboum Grain 
Co., 48 S.W.2d 147, 148, 226 Mo-App. 
1080. 

23. U.S.—James v. U. S., C.CJLArk., 
279 P. 111, 112. 

24. Ky.—Commonweaith v. Gabbart, 
169 S.W. 614, 160 Ky. 32. 

162 


25. tl.S.—^Mdntosh v. U. S., C.C.A, 
1 P.2d 427, 428. 

Okl.—Jefferson v. State, 244 P. 460, 
461, 34 Okl.Gr. 66. 

MhrphiAe hydroChlorlde and mox- 
phine snlphate are subdivisions of 
morphine. 

U.S.—^Mclntosh V. U. S., aCJL, 1 F. 
2d 427, 428. 

Okl.—Jefferson v. State, 244 P. 460, 
461, 34 Okl.Cr. 66. 

26. Mont.—State v. Brennan, 300 P. 
273, 276, 89 Mont 479. 

41 C.J. p 216 note 68. 

Besorlption; diaraoteristlcs 

(1) “Morphine” is a bltter crystal¬ 
line narcotic alkaloid contained in 
opium.—State v. Vallie. 268 P. 493, 
494, 82 Mont 466. 

(2) **Morphine” is an alkaloid of 
opium. Opium contains at least nlne 
per cent of morphine. Morphine is 
x*6garded as one of the most useful 
of ali drugs for the reason that when 
appUed hypodermically it ia un- 
equaled as a pain-relleving drug. 
Morphine is not soluble in water.— 
Baker v. State, 68 S.W.2d 634. 123 
TexCr. 209. 

27. N.T.—People v. Lee Foon, 294 N. 
T.S. 872. 874, 876, 260 App.I)iv. 
616. 

28. N.T.—People v. Lee Foon, supra 
Okl.—Smith v. State, 240 P. 656, 667. 

32 Okl.Cr, 247. 

29. Mont.—State v. Brennan, 300 P. 
273, 276, 89 Mont 479. 

Habitat and manufactnxe 
“Opium” is the product of a spe- 
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mainly in medicine, as an anodyne;®® and it is 
classed by science among the active poisons.®! It 
is also much used as an intoxicant, with baneful 
effects.3^ 

Gum opium is opium in a very crude form, a 
lump form, containing various impurities, such as 
stones, seeds, ashes, etc., and of a varying alkaloidal 
strength.*® 

Opium ashes are a derivative of opium.^^ 

Powdered opium is a drug prepared from gum 
opium by subjecting the latter to artificial heat at a 
temperature regulated so as to avoid any destruction 
of the alkaloids present, and maintained until the 
water has been dried out^S 

Smoking opium is opium in a form for smoking, 
manufactured or produced from crude opium.^® 

Pantopon is a derivative of opium.87 

Paraphenylenediamine is an aniline derivative of 
a poisonous nature.^8 

Ptomaine, A poisonous product of putrefac- 
tion;^® an alkaloid poison originating in dead or 
decaying matter;^® a putrefactive alkaloid. 

Yen shee is the residuum left after a first smok¬ 
ing of opiunL ^2 


§ 2. Regulation of Sale, Possession, and Use 

The state has a right to controi and regulate the 
trafflc of polsons and narcotic drugs. 

The state has a right to controi and regulate the 
traffic of poisons and narcotic drugs, and any il- 
legitimate and unlawful use of the habit-forming 
drugs is an injury to, and a fraud on, the state or 
the Public as a whole.**^ While the federal govern- 
ment has no power to regulate and punish the 
sale of narcotics, as such,45 nevertheless, as dis- 
cussed infra §§ 10-13, the federal govemment par- 
ticipates in the regulation of dealings in narcotics 
by virtue of other powers possessed by it; and it 
has been said that the regulation and controi of 
the use of narcotic drugs have long been recognized 
as the joint responsibility of the state and federal 
govemments.*^® The object of the Uniform Nar¬ 
cotic Drug Act is to regulate and controi the traffic 
in, and the use of, substances or preparations that 
are extremely injurious to the normal qualities and 
physical structures of human beings;47 it is de- 
signed to make uniform the law relating to narcotic 
drugs,and to parallel and supplement the federal 
narcotic laws.^® A statute dealing with the sale of 
narcotics may be superseded by a later statute on 
the same subject,®® and in some jurisdictions 
earlier statutes on the subject have been held to be 
impliedly repealed by the enactment of the Uniform 
Narcotic Drug Act.®l 


cies of the poppy piant whlch Is 
grown in India, Turkey, Persia, and 
Egypt. The julce or sap of the piant 
is taken before It la rlpe and dried. 
—^Baker v. State, 58 S.W.2d 634, 123 
Tex.Cr. 209. 

sa tr.S.— Ex parte Yungr Jon, D.C, 
Or-. 28 F. 308, 311. 

46 aJ. p 1119 note 45. 

31. TT.S.—^ESx parte Tung Jon, supra. 
46 C.J. P 1119 note 46. 

33. Or.—^E jX parte Mon Lnck, 44 P. 
693, 694. 29 Or. 421, 54 Ani.S.R. 804, 
32 I 4 .R.A. 738. 

46 CJ. P 1119 note 47, 

33. U.S.—Merck v. U. S., N.T., 161 
P. 14, 16, 80 aC.A. 610. . 

34. Phlllppine.—U. S. v. Chong* Ting, 
23 Phlllppine 120, 121—U. S. v. 
Choa Tong, 22 Philipplne 562, 563. 

35. U.S.—Merck v. U. S.. N.T., 151 
P. 14.15, 80 aCJL 510. 

46 CJ. P 1119 note 58. 

38. U.S.—Marks v. U. S., N.T., 196 
P. 476, 116 C.C.A. 250. 

46 C,J. P 1119 note 64. 

87. Ariz.—Bishop v. IndustriaI 
Commisslon, 127 P.2d 129, 59 Ariz. 
831. 

38. N.J.—Zirpola v. Adam Hat 
Stores, 4 A.2d 73, 74. 122 H.J.Law 
21 . 


39. N.T.—^People v. Buchanan, 39 H. 
B. 846, 849, 146 N.T. 1. 

40. S.C.—^Housand v. Armour & Co., 
176 S.E. 616, 518, 173 S.C. 268. 

41- Ark.—^Drury v. Armour, 216 S. 

W. 40, 43, 140 Ark. 371. 

60 C.J. p 844 note 69. 

42. U.S.—U. S. V. Shelley, H.T., 33 
S.Ct 635, 637. 229 U.S. 239, 67 L. 
Ed, 1167. 

Hawali,—Terrltory v. Ah. Goon, 22 
Hawali 31. 

46 O.J. P 1119 note 48 [a]. 

43. La.—State v. Martin, 189 So. 
109, 192 La. 704. 

49 C.J. p 1043 notes 9, 10. 

Use of peyote 

It is within the power of the leg- 
islature to determine whether the 
practice of using peyote is incon- 
sistent with the good order, peace, 
and aafety of the state.—State v. 
Big Sheep. 243 P. 1067, 76 Mont. 219 
—49 C.J. p 1043 note 9 [a]. 

ULcense 

Under some statutes chiropodists 
are not authorized to use or adminis¬ 
ter narcotic drugs for local anaes- 
thetics wlthout first having ohtained 
a llcense to do so from state direc¬ 
tor of drugs and drugstores.—^Kava- 
nagh V. Powler, C.C.A.Mich., 146 P. 
2d 96L 


44. Cal.—^People v. Brown, 298 P. 
503, 113 Cal.APp. 492. 

45. Ariz.—^Du Vall v. Board of Med- 
Ical Bxanainers of Arlzona, 66 P.2d 
1026, 49 Ariz. 329. 

48. N.T.—Application of Palmer, 87 
N.Y.S.2d 656, 275 App.Div. 6, re- 
versed on other grounds Palmer v. 
Spaulding, 87 K.B.2d 301, 299 N.Y. 
868 . 

47. La.—State v. Martin, 192 So. 
694, 193 La. 1036. 

48. La.—State v. Martin, supra. 

49. Ariz.—State v. Wortham, 160 P. 
2d 352, 63 Ariz. 148. 

N.T.—^Application of Palmer, 87 N. 
T.S.2d 666, 275 App.Div. 5. re- 
versed on other grounds Palmer v. 
Spaulding, 87 N.E.2d 301, 299 N.T. 
368—^People v. Gennaro, 26 N.T.S. 
2d 336, 261 App.Div. 683. afflrmed 
39 N.E.2d 283, 287 N.T. 667. 

50. Mont.—State v. Brennan, 800 P. 
273, 89 Mont. 479—State v. Mah 
Sam Hing, 296 P. 1014, 89 Mont 
178. 

51- Nev.—State v. Economy, 180 P. 

2d 264. 61 Nev. 394. 

Okl.—^Rich V. State, 66 P.2d 960, 61 
Okl.Cr. 148. 

W.Va.—State v. Hlnkle, 41 S.E.2d 
107, 129 W.Va, S9S. 
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§§ 2^ 


iPOISONS 


'^Economic poisons.** Some statutes regulate the 
use o£, or dealings in, so-called “economic poisons,” 
such poisons being defined to include substances 
intended to be used for preventing, destroying, or 
repelling insects, fungi bacteria, weeds, rodents, 
predatory animals, or any other form of piant or 
animal life constituting a pest.52 Such statutes 
must be read as a whole in order properly to as- 
certain what they are intended to cover.53 

§ 3. — Constitutionality of Statutes 

Statutes regulating the possesslon, sale, and use of 
poisons, and narcotic or habit forming drugs, are uni- 
formly held to be valld as within the pollce power of 
the state. 

Statutes regulating the possession, sale, labeling, 
and use of poisons, and the possession, sale, dispens- 
ing, and prescribing of narcotic and habit-forming 
drugs, are uniformly held to be valid^^ as within 
the police power of the legislature,^^ and within its 
power to legislate for the public welfare.®® They 
have been held not to be invalid because they dis¬ 
criminate between certain classes or persons,^^ be¬ 
cause they prescribe what shall be presumptive evi- 
dence of guilt,®® or because they contain provisions 
making it unnecessary to negative statutory excep- 
tions in an indictment or information.^^ Such stat¬ 
utas do not infringe on the rights of liberty and 
property guaranteed by the fundamental law of the 
state nor do they violate the Fifth and Four- 
teenth Amendments to the Federal Constitution.^^ 


72 axs. 

Statutes of this nature are not rendered invalid, 
as vague and uncertain, by the use of such phrases 
as ‘‘legitimate use,*’®^ “for actual and necessary 
purposes,”®® *'proper practice,”®^ “good faith,”65 
or “retail,”®® without defining them; or by pro¬ 
visions prohibiting sale except on the prescription 
of a physician, or else on the “personal application 
of some respectable inhabitant of full age.”®7 ^ 
act prohibiting the sale or delivery, or possession 
for the purpose of sale and delivery, of food or 
drink containing poison, is not invalid and uncon- 
stitutional, although so construed as to make a 
violation thereof an offense irrespective of knowl- 
edge of the presence of the poison in the article;®® 
nor, on the other hand, is a statute unreasonable 
and unconstitutional which makes only a conscious 
and voluntary offense punishable, because under 
it one may have possession of the prohibited ar- 
ticle innocently and without knowledge.®® Statutes 
which confer power to regulate the manufacture, 
sale, and use of poison on public bodies or officers 
have been held constitutional.'^® 

§ 4 , - Construction and Operation of 

Statutes 

The construction and operation of statutes relatlng 
to poisons are governed by the general principies appli- 
cable to ali statutes. 

The construction and operation of statutes relat- 
ing to poisons are governed by the general principies 
applicable to all statutes,*^! and such statutes, where 


53. Cal.—People v. Worst, 136 P.2d 
187, S7 GalJ^pp.2d Supp. 1028. 
SabstaiLoes held not wiihin. statute 

(1) Tuberculizi used in dia^rnoslngr 
tuberculosis in cattle.—^Thome v. 
Superior Court in and for Merced 
County, 90 P.2d 364, 32 CaI.App.2d 
521. 

(2) Orowlngr bush represented as 
a repellent to grophers.—^People v. 
Worst, 136 P.2d 137, 67 Cal.App.2d 
6 upp. 1028. 

53. Cal.—^People v. Worst, supra. 

54. I^a.—State v. Bonoa« 136 So. 15, 
172 La. 955. 

49 C.J. p 1043 note 8. 

Ihipxisonauent of habltnal users 
Statute provlding* for Imprlson- 
ment of any person who habitually 
uses narcotic drugs is constitutional. 
—Andrews v. Coznmmonwealth, 229 
S.W.2d 811, 312 Ky. 677—McGrew v. 
Commonwealth, 215 S.W.2d 996, 308 
Sly. 838. 

55w La.—State v. Martin, 189 So. 

109, 192 Lsu, 704. 

49 C.J. P 1043 note 9. 

63. Or.—[ESx parte Mon Luck, 44 P. 


693, 29 Or. 421, 64 Am.S.R. 804, 32 
L.R.A 738. 

49 C.J. P 1043 note 10. 

67. Ky.—Katzman v. Common- 
wealth, 130 S.W. 990, 140 Ky. 124, 
140 Am.S.R. 359, 30 LK,A.,N.S., 
519. 

49 C.J. p 1043 note 11. 

63. Mont.—State v. Mark, 220 P. 

94, 69 Mont. 18. 

49 C.J. p 1043 note 12. 

59. Okl.—^Ex parte Bryson, 205 P. 

190, 21 Okl.Cr. 162. 

60- Or,—^Ex parte Mon Luck, 44 P. 
693, 29 Or. 421, 54 Ain.S.R. 804, 82 
L.R.A 738. 

49 C.J. p 1044 note 14. 

61. Okl.—Ex parte Bryson, 205 P. 
190, 21 Okl.Cr. 152. 

49 C.J. p 1044 note 15. 

62. Bly.—Commonwealth v. Gabhart, 
169 S.W. 614, 160 Ky. 32—Katz¬ 
man V. Commonwealth, 130 S.W. 
990, 140 Ky. 124, 140 Am.S.R. 369, 
30 L.R.A„N.S., 619. 

63. Ohio.—Miller v. State, 18 Ohio 
App. 171. 31 O.C.A. 289. 

6 A Ohio.—^MUler v. State, supra. 

65. 111.—^People V. Guagliata, 200 

164 


N.E. 169, 862 HI. 427, 103 ALR. 
1035. 

66 . Ky.—'K a t z m a n v. Common¬ 
wealth, 130 S.W. 990, 140 Ky. 124. 
140 Am.S.R. 369, 30 L.R.A.N.S., 
619. 

67. Pa.—Commonwealth t. Tealy, 
21 Pa.Dist 643. 

68 . Conn.—State v. Annlcelll, 113 
A. 164, 96 Conn. 102. 

69. Cal.—^Ex parte Tun Quong, 114 
P. 835, 159 iCal. 608, Ann.Cas.l912C 
969. 

70. Cal.—Gregory v. Hecke, 238 P. 
787, 73 Cal.App. 268. 

49 C.J. p 1044 note 24. 

71. TJ.S.—Georgia Ass^n of Osteo- 
pathic Physlclans & Surgeons v. 
Allen, C.C.A.Ga., 112 P.2d 62. 

Ga.—^McGee v. Bennett, 33 S.E.2d 
677, 72 Ga.ApR. 271. 

Pa.—Commonwealth v. LaRosa, 
Quar.Sess., 89 Pittsb.Leg.J. 267, 4 
Pay.Leg.J. 187, 3 Monroe L.R. lOlt 
10 Som.Leg.J. 287, 55 York Leg. 
Rec. 66. 

PersoxLS Intended to be protected 
(1) Statutes reguiring druggist 
before delivering certain poisons, to 
satlsfy hlmself that purchaser 
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penal in nature, are strictly construed and -will not 
1)6 extended by implication beyond their express 
termsJ^ Two statutes which are a part of tbe 
same act and are of equal dignity must be con¬ 
strued together.'^^ Where used in statutes pro- 
hibiting the sale, disposal, furnishing, administer- 
ing, or prescribing of narcotic drugs, except under 
certain conditions, the words ‘"prescribe,’’ “fumish,” 
and “administer” are used in their ordinary sense,74 
The Word “delivery” in a statute denouncing as an 
offense the making of a false representation for the 
purpose of procuring the delivery of a narcotic 
drug, has been held not to include a hypodermic 
injection personally administered by a physician.*^® 
The necessity of complying with statutes requiring 
registration of sales has been held not obviated by 
provisions relieving the seller of certain poisons 
from other restrictions pertaining to transactions 
in poisons.^® 

Statutes regulating the sale, introduction, and 
transportation of narcotics generally apply to phy- 
sicians as well as to others,"^*^ except where the use 
of narcotic drugs is necessary in the treatment of 
disease, and then they may be prescribed only in 


§ 4 

such quantities and manner as designated in the 
statute.*^® Under some statutes a chiropodist may 
use local anaesthetics, including narcotics,*^® and he 

is, therefore, entitled to the issuance of a narcotic 
permit from the proper state ofiicial.®® A statute 
making it unlawful for any person to deliver or 
sell any deadly poison unless on inquiry it be found 
that the purchaser is aware of its poisonous char¬ 
acter has been held applicable to sellers of merchan- 
dise generally, and not restricted in its effect to 
pharmacists and the statutory inhibition has 
been held to apply whether the resuit of the use of 
the poison is occasioned by swallowing it, inhaling 

it, injecting it, or merely coming in close bodily 
contact with it.®^ 

Labeling^ The doctrine of ejusdem generis ap- 
plies in construing a statute pertaining to the label- 
ing of Products containing a poison.®® Statutes 
requiring the labeling of poisons ordinarily do not 
apply to articles of merchandise in the manufacture 
of which poison is incidcntally used,®^ or to med- 
icines which contain poisonous ii^gredients,®® un¬ 
less the ingredients make the medicine itself a 
poison.®® A general statute applying to ali persons 


knows of their poisonous character, 
and that they are to be used for a 
legitimate purpose, and providing 
penalties for failure to do ao, were 
paased to protect the purchaser, as 
well as the publlc.—^Flynt v. Bight- 
meyer, 177 N.T.S. 842/ 107 Misc. 692. 

(2) A'person who is too drunk to 
nnderstand the dangerous nature of 
a poison has been held to be within 
the class intended to. be protected by 
such a statute.—Bennett Drug 
Stores V. Mosely, 20 S.E.2d 208, 67 
GaALpp. 347. 

Statate desigiLed to decrease fatall- 
tiLes 

Statute relating to sale or posses- 
sion of barbiturate drugs or prepa- 
rations wcls designed to meet the 
mounting increase in fatalities that 
were found to resuit from indiscrim- 
inate and unregulated use of barbi¬ 
turate drugs or preparations com- 
monly known as **Sleeping tablets." 
—^People on Complaint of Benedet- 
to V. Wlttpen, 76 N.Y.S.2d 670, 190 
Misc. 566. 


72. Pa.—Commonwealth v, Cohen, 
16 A2d 730. 142 Pa.Super. 199. 

49 C.J. p 1045 note 40. 


I&oarceiatloxL of addict 
A statute providing for the com- 
mitment of persons addicted to the 
use of speclfied drugs does not au- 
thorlze incarceration of a person ad¬ 
dicted to a drug other than those 
specifled.—Oroff v. Zimmerman, 131 
P.2d 822, 110 Colo. 150. 


^ Tex.—De Vine v. State. 206 
W.2d 247, 161 Tex.Cr. 179. 


74. Tex.—De Vine v. State, supra. 
49 C.J. p 1046 note 39. 

DistiiigTiiBhed from seUlag 
The Word “prescribe,” in statute 
making It unlawful to prescribe nar¬ 
cotic drugs, means the unlawful is- 
suance of a prescription by a phy- 
sician, and does not mean to sell a 
narcotic drug.—Tonis v. BoaM of 
Regents of University of State of 
N. Y.. 67 ]Sr.E.2d 245, 296 N.Y. 286. 
75- Mass.—King v. Solomon, 81 N. 

E.2d 838, 323 'Mass. 326. 

76. Ohio.—Krizen v. State, 26 Ohlo 
N.P.,N.S., 358. 

Vlolation of statutes regulating sale 
of narcotics as criminal ofCense 
see infra § 8. 

77- Okl.—Stout V. State, 224 P. 375, 
26 Okl.Cr. 890. 

78, Okl.—Stout V. State, supra. 
Statutory lutent 

Statute providing that physlcian 
may administer narcotics under cer¬ 
tain clrcumstances was intended 
merely to exempt physlcians person¬ 
ally administering narcotics in good 
faith from penal provisions relative 
to sale and distribution of narcotic 
drugs.—King v. Solomon, 81 N-B.2d 
838, 323 Mass. 826. 

79. Mich.—P o w 1 e r v. Michigan 
Board of Pharmacy, 20 N.W.2d 
680, 312 Mich. 605. 

80- Mich.—P 0 w 1 e r v. Michigan 
Board of Pharmacy, supra. 

81. Or.—Stone v.' Shaw Supply Oo., 
36 P.2d 606, 148 Or. 416. 
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82. Or.—Stone. v. Shaw Supply Co., 
supra, 

83- Ga.—McGee v. Bennett, 33 S.E3. 

2d 677, 72 Ga.App. 271. 

Mo.—^MciClaren v. O. S. Robins & Co„ 
162 S.W.2d 866, 349 Mo. 663. 

Class of iusectioldes and fungloides 
Statute reauiring branding and 
statement of contents of packages 
containing calcium arsenate, lead 
arsenate, and dust mixtures contain¬ 
ing sulphur, lead arsenate and lime, 
and “other insecticides and fungi- 
cides,** used Quoted words as em- 
bracing only insecticides and fungl- 
cides of the same class as those 
speclflcally enumerated; and subse- 
Quent enactment of statute. requlr- 
Ing ingredients of ali insecticides to 
be stated on contaiper indicated leg- 
Islative intent not to include all in¬ 
secticides and fungicides in prevlous 
statute.—^McGee v. Bennett, 83 S.H. 
2d 577, 72 Ga.App. 271. 

84. U.S.—^Boyd v. Pjrenchee Cheml-: 
cal Corporation, D.C.N.Y., 37 P. 
Supp. 306. 

49 C.J. p 1044 note 29. 

Violatlon of labeling statutes as: 
Imposing civll liability see infra 
5 6 . 

Orimlnal offense see infra 8 6. ' 

85. Tenn.—-Wise v. Morgan, 48 S-W. 
971, 101 Tenn. 273, 44 L.R.A. 548. 

49 C.J. p 1044 note 30. ‘ 

86- Da.—^Martin v. Johesbol'b Drug 
Co., 7 La.App. 262. 

I ' . . ' 




§§ 4^ 

sdling poisons, and requiring the labeling of all 
poisons without restriction, is not repealed or af- 
fected by a subsequent statute applying only to per- 
sons of a class and to the sale of certam classified 
poisons,87 and under such a general statute one 
making a sale of poison not labeled may be liable, 
although the substance may not be within the classi- 
fication of poisons requiring a label under a later 
act applying to a certain class of persons.88 A stat¬ 
ute requiring persons selling medicine belonging to 
a dass known as poisonous to mark the package 
'with the word ‘‘poison” has been held to apply only 
to the sale of poisons usually sold by druggists and 
apothecaries and not to poisonous articles other 
than medicines,8® and such statutes have been held 
not to apply to a druggist compounding medicine on 
a physician’s prescription,®® and likewise have been 
held not to apply to the sale of poisons in harmless 
mechanical mixtures, or in proprietary mixtures 
that are beneficial medicines.^i 

§ 5. Civil Lriability Resulting from Sale, Use, 
or Bxposure 

The llabiKty of one who manufactures, sells, or 
handles poisons, for death or injury resulting therefrom, 
Ia in general governed by the rules appiicable to lia- 
blllty arising out of the manufacture, sale, or handllng 
of inherently dangerous substances. 


72 C.J.S. 

Poisons are familiar examples of substances rec- 
ognized as mherently dangerous within the meaning 
of tiie rules relating to the liability of a manufac- 
turer or seller for injury or death resulting there- 
from.92 Persons dealing in, and handling, poisons 
owe to the public a positive and active duty to 
limit the danger by labeling or otherwise conveying 
'knowledge of the danger they are held to striet 
accountability, and must exercise the highest de- 
gree of care to prevent injury.®^ A manufacturer 
or vendor putting out and selling poisons, without 
notice to others of their dangerous nature or quali- 
ties, or with a misleading notice, or negligently in 
any other way, is liable for an injury to any third 
person which might have been reasonably foreseen 
by the manufacturer or dealer in the exercise of 
ordinary care;®® and, further, actionable negligence 
may result merely from putting a poisonous product 
on the market, %vithout a showing of negligence in 
some other or independent way.®® It has been held 
to be gross negligence to keep a deadly poison in 
a bottle without a distinguishing mark or label, and 
to intermingle such bottle with other bottles con- 
taining drinkables.®^ On the other hand, a manu¬ 
facturer is not necessarily liable for poisoning re¬ 
sulting, without negligence on his part, from the 
use of a poisonous substance in a manner contrary 
to his dear warnings;®* and a patron who is ap- 
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87. San.—Campbell v. Brown, 117 
F. 1010, 85 Kan. 627. 

88 . Tr«T> —Campbell v. Browzi, su¬ 
pra. 

49 C.J. p 1044 note 34. 

88 . tr.S.—^Boyd v. Frenchee Chemi¬ 
cal Corporation, I>.CLN.Y., 37 F. 
Suppu 306. 

49 aj. p 1044 note 36. 

preparations 

(1> Statute penallzingr every drusr- 
gM who sells and dellvers any ar- 
senlo . . . or *'other substance 
. . . usually denominated as poi¬ 
sonous*' without havlng the word 
**polaon'* thereon does not manlfest 
an intent to Include carbon tetra- 
chloride, which is not a drug, but a 
grease solvent, sold commerclally as 
a «deanlng fluld.—^McClaxen v. G. S. 
Bobins & Oo., 163 aw.2d 856, 349 
Mo. 653. 

(2) The purpose of statute pro- 
vldlng for regulatlon of the practice 
of phannacy was to regulate the 
compounding of physlcians* pre- 
scriptlons, preparlng drugs, and dis- 
penslng thexn, or other Products of 
the apothecary^s calllng, includlng 
poisonous substances, as an incident 
to the practice of pharmacy, and not 
to regulate or control the sale of a 
deaning preparation which hai>- 
pened to be poisonous.—Boyd v. 


Frenchee Chemical Corporation, D.C. i 
N.Y., 87 F.Supp. 806. 

90. Pa.—Commonweaith ex rei. Men- 
gle V. Sherlff of Philadelphia 
County, Quar.Sess., 16 Phlla. 618, 
41 Leg.Int. 366. 

49 iC.J. P 1044 note 37. 

91. Tenn.—^Wise v. Morgan, 48 S. 
W. 971, 101 Tenn. 273, 44 L.R.A. 
548. 

92. Wls.—^Beznor v. Howell, 238 N. 
W. 758, 203 Wls. 1. 

45 C.J. p 890 note 15. 

93. Minn.—^MeCrossin v. Noyes 
Bros. & Cutler, Inc., 178 N.W. 666, 
143 Minn. 181. 

N.Y.—^Wlllson V. Paxon, 101 N.E. 
799, 208 N.Y. 108, 47 L.R.A.,N.S.. 
693, Ann.Cas.l914P 49. 

Sale to third person for own use 
Where intestate came Into pos- 
sesslon of solvent lawfully and used 
it for purpose for which it was 
manufactured, it was immaterlal 
that manufacturer sold solvent to a 
third person for third personas own 
use and not for resale.—^Malze v. 
Atlantic Hefining Co., 41 A.2d 850, 
352 Pa. 61, 160 A-L.R. 449. 

94. Neb.—Corpus Juris auoted In 
Rasmussen v. Benson, 276 N.W. 
674, 677, 133 Neb. 449, 122 A.L.R. 
1468, reheard 280 N.W. 890, 135 
hieb. 232, 122 A.L.R. 1475. 

49 CJ. p 1045 note 41. 
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Authorlty to prescribe standards of 
care 

United States surgeon general and 
other manufacturers of product con- 
taining carbon tetrachloride are not 
authorlzed to prescribe standards of 
care which will be determinatlve of 
manufacturer's liability in a state 
from carbon tetrachloride poisoning 
because of alleged lack of sufficient 
warnlng on Container of a solvent 
containing such Chemical.—Malze v. 
Atlantic Rednlng Co., 41 A.2d 850, 
352 Pa. 51, 160 A.L.R. 449. 

95. Wls.—^Beznor v. Howell, 233 N. 
W. 768, 203 Wis. 1. 

96. N.Y.—^Petzold v. Roux Labora¬ 
tories. 11 N.Y.S.2d 666, 256 App. 
Div. 1096. 

97. Cal.—Peli V. Herbert; 166 P. 
386, 33 CalJLpp. 730. 

49 C.J. p 1045 note 49. 

98. Mo.—^McClaren v. G. S. Robins 
& Co.. 162 S.W.2d 866, 349 Mo. 
653. 

TTso without adeauate ventilation 
A Chemical manufacturer was not 
liable for the death of a workman 
from carbon tetrachloride poisoning 
while workman was cleanlng the In¬ 
side of a boiler, where the Container 
of carbon tetrachloride bore the 
manufacturer*s waming that it con- 
tained a volatile solvent to be used 
with adeauate ventilation and warn- 
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prised of the dangerous and poisonous character of 
a substance prior to its application may thereby as¬ 
sume the risk.^® 

Ordinarily, it is negligent to place poisons within 
the reach of young children or feeble-minded 
adults.^ An unauthorized person who sells a deadly 
poison in violation of a statute making it unlawful 
for any person to deliver or sell any deadly poison, 
unless on inquiry it is found that the purchaser is 
aware of its poisonous character, is guilty of negli- 
gence per se and, where such a sale and delivery 
have been made to a child who in turn has given 
the poison to a younger child, the question whether 
the sale and delivery of the poison to the older child 
were the proximate cause of the injury to the 
younger depends on whether in the exercise of 
ordinary care a reasonably prudent person wouid 
have apprehended that the older child wouid give it 
to a younger child who, not knowing its peculiar 
and dangerous qualities, wouid misuse it.^ On the 
other hand, one using a poison in connection with 
his work is not necessarily liable for an unforeseen 
injury therefrom to a child.^ A widow may main- 
tain an action for loss of consortium and death 
of her husband against one who wrongfully sold 
him opium, where the loss of consortium for a 
period prior to his death, and the death itself, were 
caused by the use of the drug,® and she may recover 
punitive damages where malice is alleged and 
proved.® 


§ 5 

Sale without Idbel, Failure to label a poisonous 
substance as required by statute is negligence per 
se,*^ and one who sells a poisonous substance with¬ 
out labeling it is liable in damages to one who, 
without fault, is injured thereby, where the viola¬ 
tion of the statute is the proximate cause of the 
injury.s However, where statutes requiring the 
labeling of poisons are held not to apply to artides 
of merchandise which contain poison only as an 
incident to their manufacture, as discussed supra 
§ 4, the absence of a label does not of itself give 
rise to a cause of action,® and the same resuit has 
been reached in the case of a sale of a poison with¬ 
out a label for use other than as a medicine.^® It 
is not negligence under such statute for a druggist 
not to label as poison a medicine compounded on 
the prescription of a physician, although the medi¬ 
ane contains poison, or is of a poisonous nature*^^ 

Sale under false label, One who puts on the 
market a deadly poison negligently labeled as a 
harmless medicine is liable to all persons who, with¬ 
out fault on their part, are injured by using it as 
such medicine, relying on the false label,!® whether 
labeled by himself or an agent,!® or whether sold 
to the injured person directly or to a middleman 
and by him resold to the injured person.!^ 

Use other tham that for which sold, A manufac- 
turer or seller is generally not liable for injury aris- 
ing from the use of a poisonous substance for a 
purpose other than that for which it is sold.!^ It 


Ing tliat prolongred breathlngr of va¬ 
por should be avoided, wtiich warn- 
ing had been adopted by mannfac- 
turers and approved by the United 
States surgeon general, slnce no neg¬ 
ligence of the manufacturer was dls- 
closed.—^McClaren v. G. S. Robins & 
Co.. 162 S.W.2d 856, 849 Mo. 653. 

99. N.T.—^Petzold v. Roux Labora¬ 
tories, 11 N.T.S.2d 565, 256 App. 
Dlv. 1096. 

1- Pa.—^Mendola v. Sambol, 71 A-2d 
827, 166 Pa.Super. 351. 

Absence of order of xesponfdble 
adnlt 

Violation of statute prohlbiting 
saJe of poisons to persons under 
speclfled age without wrltten order 
of responslble adult is negligence 
per se for which seller is liable if 
sale is proximate cause of injuries 
to buyer.—^Eckerd*s, Inc., v. McGhee, 
86 S.W.2d 570, 19 Tenn.App. 277. 

2 . Or.—Stone v. Shaw Supply Co., 
36 P.2d 606, 148 Or. 416. 

3. Or.—Stone v. Shaw Supply Co., 
supra. 

4. Va.—^Dennis v. Odend'-Hal-Monks 
Corporation, 28 S.E.2d 4, 182 Va 
77. 


Bottle kept In tmok 
Fact that defendant'8 employee 
placed a bottle used generally in 
sale of a popular beverage and 
labeled as such but containing acid 
used in connection with defendanfs 
Work in defendant^s truck parked in 
close proximity to a sand pile on 
which children, as defendant knew, 
were accustomed to play dld not 
constitute negligence which wouid 
render defendant liable for damages 
resulting from a three-year-old boy 
obtaining bottle from truck and 
drinking part of contents, since 
child’s acts were not reasonably 
foreseeable.—^Dennis v. Odend'-Hal- 
Monks Corporation, 28 S.E.2d 4, 182 
Va 77. 

5. S.D.—Moberg v. Scott, 175 N.W. 
559, 42 S.D. 372. 

6 . S.D.—^Moberg v. Scott, supra 

7. Wis.—Mossrud v. Lee, 157 N.W. 
768, 163 Wis. 229. 

49 CJ. p 1046 note 55—46 C.J. p 722 
note 97. 

8 . lowa—Burk v. Creamery Pack- 
age Mfg. Co., 102 N.W. 793, 126 
lowa 730, 106 Am.S.R. 377. 

49 C.J. p 1046 note 5$. 
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9- Mo.—^McClaren v. 6. S. Robins & 
Co., 162 S.W.2d 856, 349 Mo. 653. 

49 C.J. p 1046 note 67. 

10 . Neb.—^Levin v. Muser, 194 N.W. 

672, 110 Neb. 616. 

49 C.J. p 1046 note 69. 

11 - Tenn.—Wise v. Morgan, 48 S.W. 
971, 101 Tenn. 273, 44 L.R.A. 648. 

13. Ga—^Blood Balm Co. v. Cooper, 
10 S.H. 118, 83 Ga 467, 20 Am.S.R. 
324, 5 L.R.A. 612. 

49 C.J. p 1046 note 61. 

13- K.T.—Thomas v. Winchester, 6 
N.T. 397, 67 Am.D. 466. 

14. N.T.—^Thomas v. Winchester» 
supra 

15. TJ.S.—^Boyd V. Prenchee Chemi¬ 
cal Corporation, D.C.N.T., 37 P. 
Supp. 306. 

49 C.J. p 1046 note 64. 

Consumption of shoe cleaner 
The manufacturer or seller of a 
shoe cleaner was not liable for death 
of child resulting from consumption 
thereof, where it appeared that 
cleaner was marketed in Container 
clearly labeled to disclose use for 
which it was Intended, thereby giv- 
ing notice of dangers likely to re¬ 
suit from human consumption therq- 



P0I80N8 


72 C.J.S. 


i 5 

Ims been lield tHat a manufacturer of poisonous 
fireworks is not liable for the death of a child eating 
tiiem, since that was not the purpose for which 
th^ were sold, and they were not attractive to the 
taste but there is also authority holding a manu¬ 
facturer of poisonous fireworks liable for the death 
of a child eating them where the jury was war- 
ranted in finding that they were attractive to the 
taste of children and injury by children eating them 
might reasonably have been anticipated.i7 In the 
kbsence of statutory requirement, a vendor either 
at Wholesale or retail^* of another^s proprietary 
compoxmd owes no duty to the purchaser, or to the 
public^ to ascertain whether it contains ingredients 
which may be harmful or dangerous, if used for 
purposes other than those for which it was de- 
signed.1® 

Exposure. Where one who knows that a sub- 
stance is poisonous carelessly or negligently leaves 
it where he knows, or has reason to know, or by ordi- 
nary care should know, that it may cause injury to 
9ome one ignorant of its character, he is liable for 
any injury resulting from such exposure,^^ and the 
same liability attaches to one who leaves exposed 
a substance not known to be poisonous where his 
lack of knowledge is due to his own negligence.^^ 
It has been stated broadly that, where a poisonous 
compound is kept on private premises, it is the 
duty of those responsible therefor to keep such 
poisonous compound in a safe place.22 Hence, a 
person carelessly leaving poisonous liquor where a 


guest may obtain and drink it is liable for the re¬ 
sulting injury,23 and a landlord who assumes and 
owes a tenant and family the duty of preparing an 
apartment or premises for occupancy is obligated to 
leave no deleterious substance in such a position 
as will likely resuit in injury to the tenant or his 
family coming on the premises.24 The duty has 
been held to be on a railroad company properly to 
inclose or guard a poisonous compound kept on its 
right of way, so as not to leave it accessible to 
trespassing cattle.26 However, one who leaves a 
poisonous substance, which has been used in making 
tests, on a work bench in a testing room, separate 
from a public office, but entered therefrom, has 
been held not liable for injury to a child entering the 
room from the office and drinking the poison, and 
not negligent under the attractive nuisance doc- 
trine.2® 

Fwnigaiion. One using a dangerous agency, such 
as hydrocyanic gas or acid in fumigating a building, 
owes a high degree of care to all persons rightfully 
on the premises ;27 and the use of such agency for 
fumigation has been held to be an. ultrahazardous 
activity imposing liability on the user for injury 
to persons rightfully on the premises^ regardless of 
fault or negligence on his part.23 As to trespassers, 
however, the user of the fumigating agent owes on- 
ly the duty generally owed to trespassers,23 and in 
this connection one may be a trespasser even in his 
own horne during the period of the fumigation 
where, after due warnings and precautions, he has 


of.—Frenchee Chemical 
Corporation, supra. 

le. Mias.—Victory Sparkler, etc., 
Co. ▼, Price. 111 So. 437, 146 Miss. 
192, 60 A.LuB. 1454. 

17. TJ-S-—^Victory Sparkler & Spe- 
dalty Co. v, Xjatimer, CLC.A.M 0 ., 
53 F.2d 3. 

18. Minn.—^McCrossin v. Noyes 
Bros. & Cutler, Inc., 173 N.W'. 566, 
143 Hinn. 181. 

18. Minn.—^SlcCrossin v. Noyes 
Bros. & Cutler, Inc., supra. 

Neb.—^Lievln v. Muser, 194 N.W. 672, 
110 Neb. 515. 

SOu Ga,— Keiley v. BristoI, 119 S.EL 
334, 30 Ga.App. 725. 

Neb.—Corpus Jnrls auoted ia Ras- 
mussen v. Benson, 275 N.W. 674, 
677, 133 Neb. 449, 122 A.L.R. 1468, 
reheard 280 N.W. 890, 136 Neb. 
232, 122 A.L 4 H. 1475. 

QkL —Moores v. Rumsey, 36 P.2d 16, 
169 OkL 103. 

Bedhise dusnped witb laadownar^s 
permissiorL 

7^ fact that landowner permitted 
defendant to dump refuse on prem¬ 


ises did not absolve defendant from 
duty of due care toward third per¬ 
sons killed by hydrosen sulphide 
emanatin^r from tank dumped by de¬ 
fendant, knowlng- that numerous 
people visited dump to salvage met- 
als without objection.—Sarna v. 
American Bosch Magneto Corpora¬ 
tion, 195 NJS. 328, 290 Mass. 340. 

21. Ga.—Keiley v. BristoI, 119 S,E. 
334, 80 Ga.App. 725. 

22. Okl.—^Moores v. Rumsey, 36 P. 
2d 16, 169 Okl. 103. 

23. Ga.—Keiley v. BristoI, 119 S.E. 
334, 30 Ga.App. 725. 

Store oostomeEr 

Where operator of genera! store 
maintalned drinking place and cup 
in room connected with the store, 
for refreshment of customers and 
patrons, customer 'who had fre- 
quently used the drinking place and 
cup at operatores direction was not 
a mere licensee when she entered 
cream room without speciflc permls- 
sion and taated water in cup, and, 
hence, such customer could recover 
for injuries resulting from injurious 
substances in the cup.—^Duensing v. 
Leaman, 102 P.2d 992, 152 42 . 
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24. Minn.—^Martlnson v. Neubert, 
185 N.W. 651, 160 Minn. 263. 

25. Okl.—Midland Valley R. Co. v. 
Rlppe, 161 P. 233, 61 Okl. 314. 

26. Ind.—Sugar Creek Creamery Co. 
V. Eads, 168 N.B. 620, 87 IndApp. 
381. 

Attractive nuisance doctrlne gener- 
ally see Negligence S 41. 

27. Cal.—^Luthrlnger v. Moore, 190 
P.2d 1, 81 Ca!.2d 489. 

Tenn.—^Ellls v. Orkin Extermlnatlng 
Co., 143 S.W.2d 108, 24 TennApp. 
279. 

28- Cal.—^Luthringer v. Moore, 190 
P.2d 1, 31 Ca!.2d 489. 

29- Tenn.—^Ellls v. Orkin Bxterml- 
nating Co., 148 S.W.2d 108, 24 
Tenn.App. 279. 

Wls.—^Harder v. Maloney, 26 N.W.2d 
830, 250 Wis. 233. 

Safe place statute 
A trespasser entering closed build¬ 
ing belng fumlgated with cyanlde 
gas was not protected by the provl- 
slons of safe place statute.—Harder 
V. Maloney, supra. 
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wrongfully forced an entrance mto the building.30 
Thus, persons using a fumigating agent have been 
held not liable for the death of a child which was 
cau-sed by his own willful and disobedient act in 
returning to his horne while it was being fumigated, 
and climbing through a window in violation of the 
instructions of his parents and the warnings of the 
funiigators.3l 

Spraying. • One who is engaged in spraying or 
dusting fruit, vegetables, or other products with 
the use of an airplane, or otherwise, and who negli- 
gently spreads liquid or powder known to contain 
a dangerous proportion of arsenic or other poisons 
in such a manner as to endanger the lives of bees, 
animals, or property of another person in the im¬ 
mediate vicinity, may become liable for the damages 
resulting therefrom.32 

Contributory negligence. It has been held that it 
is not contributory negligCnce, on the part of one 
offered a drink and handed a bottle, to drink di- 
rectly out of the bottle,®^ and that it was not con¬ 
tributory negligence on the part of a mother, at- 
tributable to 'her child, to leave a bottle containing 
poison where the child could reach it, where the 
bottle was not labeled “poison,” and the mother was 
not aware that it contained poison.®^ Where a mis- 
take is made in delivering to a purchaser of an¬ 
other substance a wrapped-up package containing 
a bottle of poison properly labeled, the mistake be¬ 
ing induced by the action of the purchaser, there 
is no liability on the part of the seller.^® 

§ 6. -Actions 

a. In genera! 

b. Civil action to enforce penalty 


a. In General 

Actions to recover for Injury or death resulting from 
poison ordinarily are governed by the usual ruies apptl- 
cable in civil actions for damages, as for example, with 
respect to such matters as venue, parties, pleading, evi- 
dence, and trial. 

An action based on negligence to recover damages. 
arising from injuries due to poison, as in other ac¬ 
tions for recovery of damages for negligence, is in 
form ex delicto but, where the negligent act in¬ 
volves a breach of warranty or contractual relation- 
ship, the action may be either ex contractu or ex 
delicto-^*^ The remedy against a manufacturer; 
where one has purchased through a dealer, is in 
tort, since there is no contractual relationship 
and, in an action against a seller, where there is no 
express or implied warranty, the only hypothesis' 
on which there can be a recovery for injuries aris- 
ing from poison is that of negligence.®^ 

Venue, The venue of actions arising out of in¬ 
juries by poison is governed by the general ruies ap- 
plicable to causes of action sotmding in damages.'*® 

Parties. General ruies prevail with respect to 
the parties to the action.*^ 

Pleading. As in the case of pleadings in civil 
actions generally the dedaration, complaint, or peti- 
tion must allege the facts essential to a cause of 
action and must conform to the ruies of pleading.*® 
Thus, in order to recover for breach of implied 
warranty under the Uniform Sales Act, in the sale 
of whisky containing poiso-n, it is necessary to allege 
the warranty in the dedaration or complaint.'*® Al- 
legations-which are merely descriptive are not es¬ 


sa Tenn.—^EUlls v. Orkin Exterml- 
natingr Co., 143' S.W.2d 108, 24 
Tenn^App. 279. 

SL Tenn.—^Ellis v. Orkin Extermi- 
nating Co., supra. 

32. Cal.—^Lenk v. Spezia, 213 P.2d 
47, 95 Oal.App.2d 296. 

83. Cal.—Peli V. Herbert, 166 P. 
386, 33 Cal.App. 730. 

34. Tenn.—Wise v. Morgan, 48 S.W. 
971, 101 Tenn. 273, 44 L.R.A. 648. 

35. 111.—Hackett v. Pratt, 62 HI. 
App. 346. 

38, Ga—Kelley v. Bristol, 119 S.B. 
334. 30 GaApp. 725. 

49 C.jr. p 1047 note 81. 

37. m. —Grandt v. Chicago, etc., R. 
Co.. 196 niA.pp. 187. 

8& Md.—Placcomio v. Eysink, 100 
A. 510. 129 Md. 367. 

49 aj. p 1047 note 83. 

39. Mlss.—^Dunagln-Whitaker Co. v. 
Montgomery. 78 So. 680, 117 Miss. 
666 . 


40. Flaoe of accrnol 

A cause of action for the death of 
a buyer brought about by the use 
of an artlcle containing poison has 
been held to accrue where the buyer 
obtalned and used the goods.—^Darks 
V. Scudder-Qale Grocer Co., 130 Stw. 
430, 146 Mo.App. 246. 

41, Adding party defendant 

In action against gas company for 
damages for negligently allowlng 
liquid chlorlne to be shipped in de¬ 
fective tank car and faillng to make 
proper Inspectlon thereof so that gas 
escaped and injured plaintiff who 
was working on Street near car, de¬ 
fendant was held not entitled to 
bring in rallway company as party 
defendant on ground of its negligent 
handllng of car, where gas company 
was not merely passive and second- 
ary wrongdoer, and addltion of rall¬ 
way company would Impede disposl- 
tion of case.—^DeMarchl v, Electro 
Bleaching Gas Co., 278 N.T.S. 571, 
155 Misc. 143. 


42. La.—^Martin v. Jonesboro Erug 
Co.. 7 Lia.App. 262. 

49 C.J. p 1047 note 88. 

Allegatlons held snfflolent 
Ga.—^Bennett Brug iStores v. Mosely, 
20 S.E.2d 208, 67 Ga.App. 347. 
Froof of poisons not spedfLcaUy al- 
leged 

'Allegation of complaint in action 
for injuries from use of depilatory 
cream that defendant ''otherwise 
negligently and unlawfully prepared, 
manufactured, sold and directed the 
use of said cream** authorized proof 
of other poisons therein than those 
speclflcally alleged.—^BClllick v. B. W. 
Edwards & Son, 256 hJ.Y.S. 313, 143 
Misc. 277, modifled and afflrmed as 
modlUed by memorandum declsion 
267 N.T.S. 946, 236 App.Piv. S^S, 
Pearl v. Abraham & Straus, 257 N. 
Y.S. 946, 235 App.Div. 893, and J!!a- 
cobs V. B. W. Edwards & Son, 257 
N.Y.S. 947, 236 App.3>lv. 898. 

43. IJdd.—^Flaccomlo,, v. Byslnk, 100 
A. 510, 129 Mf 367. 
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sential to the cause o£ action.^^ Where the circum- 
stances are such that a seller of a compound con- 
taining poison was under no duty to acquire knowl- 
edge of the ingredients or qualities thereof, a com- 
plaint which alleges that the seller knew, or in the 
exercise of reasonable care ought to have known, 
that the compound contained poisonous matter, 
States no cause of action, since the allegations are 
in the altemative and neutralize each other.^S 

Evidence, In actions for the recovery of dam- 
ages for injuries caused by poison, the general rules 
of evidence controlling in civil actions are applica- 
ble as to the burden of proof,^® admissibility of 
evidence,and the weight and sufficiency thereof.^® 
It has been held, under a statute requiring a record 
of sales of poison and that the seller satisfy himself 
that the purchaser is aware of its dangerous char¬ 
acter and that it is to be used for a legitimate 
purpose, that proof of failure to comply with the 
statute by one delivering a poison makes a prima 
facie case against him.^® It has also been held un- 
necessary for plaintiff, as an essentia! part of a 
cause of action, to establish by direct proof that de- 
fendants had actually manufactured and distributed 
a dangerous and poisonous liquid^O 

Province of court and jury. As in the trial of 
other actions, questions of fact are for the jury in 


72 C.J.S. 

an action to recover damages for injury by poison,5i 
Thus it is for the jury to say whether a workman 
is negligent in leaving poison acid unguarded where 
children are known to play;®2 whether certain ar- 
ticles containing poison were attractive to the taste 
of children,'53 whether, in an action for poisoning 
through mistake, a clerk was negligent in selling 
bichloride of mercury tablets where plaintiff s state- 
ment that he called for triple bromid§ tablets was 
disputed;^^ and whether a poisonous substance 
kept on a railroad company^s right of way was kept 
in a safe place.S5 It has been held that, if a manu- 
facturer or dealer in drugs puts a label on an ar- 
ticle indicating that it is harmless, and the label is 
false and the article poisonous, he is as a matter of 
law liable, since proof of the fact is proof of the 
negHgence, and it is not necessary to submit the 
question of negligence to the jury.66 Ordinarily, 
the question whether any givSh Substance is a 
poison is a matter of fact.®*^ Whether or not the 
issuance of instructions by a manufacturer to 
operators with respect to the use of a po-isonous and 
inherently dangerous preparation constituted an 
exercise of reasonable care has been held to present 
a question of fact®® 

Questions of fact pertaining to an issue of con- 
tributory negligence are for the jury.®® Thus 
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Ga.—Keiley v. Bristol, 119 S.B. 
334. 30 Ga.App. 725. 

49 C.J. p 1047 note 91. 

45. Minn.—^McCrossin v. Noyes Bros. 
& Cutler, Inc., 173 N.W. 566, 143 
Minn. 181. 

• 4e. lowa.—^Burk v. Creamery Pack- 
ase Mfgr. Co., 102 N.W. 793, 126 
lowa 730. 106 Am.S.R. 377. 

49 C.J. p 1047 note 95. 

Bresence of inlarions in^edients 
Burden was on plaintiffs in actions 
for injuries from use of depilatory 
cream to prove that it contained in- 
jurious ingredients.—Hillick v. E. 
W. Bdwards & Son, 266 N.Y.S. 313. 
143 Misc. 277, modtfled and affirmed 
as modifled hy memorandum decision 
257 N.Y.S. 945. 236 App.Div. 893. 
Pearl v. Ahraham & Straus, 267 N. 
Y.S. 946, 235 App.IWv. 893, and Ja- 
oobs V. B. W. Edwards & Son, 257 
N.Y.S. 947, 235 App.I>iv. 893. 

47. N.Y.—^Tidd v. Skinner. 122 N.B. 
247, 225 N.Y. 422. 3 A.L,.R. 1145. 

49 C.J. p 1047 note 96. 

48. S.D.—Moberg v. Scott, 176 N.W. 
659, 42 S.D. 372. 

49 CLJ. P 1047 note 97. 

Bvideiio» hOld 8tL&a.cie]i.t I 

(1) To establish a cause of action | 
generally.—aiaher v. ClairoI, Inc., 311 
N.Y.S.2d 751, 263 App.Div. 848. 


(3) To sustain finding of defend- 
ant*s negligence.—Sama v. American 
Bosch Magneto Corporation, 195 N. 
EL 328, 290 Mass. 340—49 C.J. p 1047 
note 97 [a], 

(3) To warrant finding that moth- 
er had told plaintiff and his family 
that In fumigating house extermi- 
nating company was going to use 
a gas that would kill anythlng that 
had hlood in it. 

U.S.—J, R. Watkins Co. v. Ray- 
mond, CJV-Mimi., 184 r.2d 926— 
Boyd V. Frenchee Chemical Cor¬ 
poration, D.C.N.Y., 37 F.Supp. 306. 
Tenn.—^Bllis v. Orkin Bxtermlnatlng 
Co., 143 S.W.2d 108, 24 TenmApp. 
279. 

49. Colo.—Campbell v. Stamper 
Drug Co., 277 P. 770, 86 Colo. 508. 

50. N.Y.—Petzold V. Roux Labora¬ 
tories, 11 N.Y.S.2d 565, 266 App. 
Div, 1096. 

XnferexLoe 

On establishment of the other es¬ 
sentia! elements, the jury may infer 
that defendants had placed the dan¬ 
gerous and poisonous liquid in the 
bottle, by reason of the fact that it 
was there at the time it was used.— 
Petzold V. Roux Laboratories, supra. 

51. Wis.—^Mossrud v. Lee. 167 N.W. 
758, 163 Wis. 229. 

49 C.J. p 1048 note 99. ^ 
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Questions held for Jury 

(1) In general.—^Maize v. Atlantic 
Redning Co.. 41 A.2d 850, 352 Pa. 51, 
160 A.L.R, 449. 

(2) Proximate cause.—iStone y. 
Shaw Supply Co., 36 P.2d 606, 148 Or. 
416—49 C.J. p 1048 note 99 [a]. 

(3) Dealer’s knowledge of polson- 
ous character of article.—Vlctory 
■Sparkler & Speclalty Co. v. Latlmer, 
C.CJLMO., 53 F.2d 3. 

Evidence held Insnffllolent for jury 
Tenn.—Eckerd*s Inc., v. McGhee, 86 
S.W.2d 670, 19 Tenn.App. 277. 

52. N.J.—NefC v. Danlel, 131 A 900, 
102 N.XLaw 422. 

63. U.S.—Victory «Sparkler & Spe- 
cialty Co. V. Latlmer, C.C.A.Mo., 
63 F.2d 3. 

54. N.Y.—^Moran v. Dake Drug Co., 
134 N.YjS. 996, affirmed 139 N.Y.S. 
1134, 156 App.Div. 879. 

55. Okl.—Midland Valley R, Co. r. 
Rippe, 161 P. 233. 61 Okl. 314. 

56. Mo.—^Darks v. 6cudder-Gale 

Grocer Co., 130 &.W. 430, 146 Mo. 
App. 246. 

57. Mass.—Commonwealth v. Ken- 
nedy, 48 N.E. 770, 170 Mass. 18. 

58. N.Y.—^Maher v. ClairoI, Inc., 81 
N.Y.S.2d 751, 263 App.Div. 848, 

59. Ean.—^Duensing v. Leaman, 102 
P.2d 992, 152 Kan. 42. 
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whether plaintiff was guilty of lack of ordinary 
care when he failed to take measures to ascertain 
the nature of a poisonous substance in a railroad 
car and in brewery refuse purchased for cattle 
feed and shipped in tbe car,®^ and whether plain- 
tiif was guilty of contributory negli^ence in taking 
a poisonous drug without reading the label on the 
package,®! are questions to be determined by the 
jury from the evidence. Where deceased was given 
strychnine instead of quinine, which he had called 
for, and had his wife prepare a dose which he took, 
with fatal results, the question of contributory negli- 
gence was held one for the jury.®^ However, the 
court should not submit to the jury the defense of 
contributory negligence in an action for damages re- 
sulting from the sale of a poisoned product where 
the evidence fails to disclose any negligence on the 
part of plaintiff.®^ 

Instructioris, The instructions must clearly state 
the law of the case,®^ and instructions are properly 
refused where they are confusing®® or are pre- 
dicated on only a part of the pleadings and evidence 
in the case.®® Instructions which correctly state 
the applicable law are properly given.®^ 

b. Givil Aetion to Enf orce Fenialty 

In some Jurisdictions a civii action ma/ be main- 
talned to recover the penalty Impoaed for a vlolatlon of 
the statutes relatlng to polsons. 

Under statutes relating to poisons in some juris¬ 
dictions the penalty imposed for a violation thereof 
may be recovered by civii action, quasi-criminal 
although civii in form,®® Under a statute declaring 
it to be unlawful for any druggist or other person 
to sell cocaine except on the written prescription 


of a duly registered physician, the penalty may be 
recovered from the proprietor of a drug store for a 
sale made by a clerk.®® Where knowledge and in- 
tent are not essentials of the offense, it is no defense 
that a sale was not knowingly and willfully made.^® 

Pleading, In such an action the complaint should 
clearly state the facts constituting the offense.^^ 

Evidence, As in the case of a criminal prosecu- 
tion, in an action to recover a penalty under a 
statute relating to poisons, defendant has the burden 
of bringing himself within the provision of an ex- 
ception by way of defense."^2 if the action is to re¬ 
cover a penalty for a sale, proof of other sales may 
be admissible to prove the manner in which de¬ 
fendant conducted his business,*^® the authority of 
a clerk making a sale,*^^ or intent, where material.'^® 
Proof of intent or knowledge has been admitted for 
the consideration of the jury in determining the 
amount of the penalty.'^® 

Questions of law and fact, Questions of fact 
ordinarily are for the jury,*^*^ such as whether a 
certain substance was a '*poison” so as to subject 
a seller to a penalty imposed by a statute.*^® 

Instructions to the jury are proper when they 
correctly present the law and the facts of the case, 
including the theory of the defense.*^® 

§ 7. Offenses Generally and Prosecutions 
Therefor 

a. In general 

' b. Indictments and informations 

c. Evidence 

d. Trial and verdict 

e. Sentence and punishment 


60. ni. —Grandt v. Chlcago, etc., R. 
Co., 196 niJ^p-p. 187. 

61. N.T.—Moran v. Dake Drug* Co., 
134 N.T.tS. 996. afflrmed 139 K.T.S. 
1134. 166 App.Dlv. 879. 

62. Colo.—Campbell v. Stamper 

Drug Co., 277 P. 770. 86 Colo. 608. 

63. Neb.—Pasmussen v. Benson, 276 
N.W. 674. 133 Neb. 449. 122 A-KR. 
1468. afflrmed 280 N.W. 890, 136 
Neb. 232, 122 A-UR. 1476. 

64. Xnstrnctloiis held proper or~M- 
roaeoTuOy refased 

Ark.—Kennedy v. Clayton. 227 S.W. 
2d 934. 

CaJ.—^Luthrlnger v. Moore, 190 P.2d 
1. 31 Cal.2d 489. 

N.T.—^Petzold V. Roxix Laboratories, 
11 N.TJS.2d 666, 256 App.Dlv. 1096. 
I&Btmotloiui held SQfflcien.tly favor- 
ahle 

Mass.—iSarua t. Amerlcaa Bosch 


Magneto Corporation, 196 N.H. 328, 
290 Mass. 340. 

65. Cal.—^Luthringer v. Moore, 190 
P.2d 1. 31 Cal.2d 489. 

66. Okl.—Midland Valley R. Co. v. 
Rlppe, 161 'P. 233, 61 Okl. 314. 

67. N.T.—Tldd V. Sklnner, 122 N.B. 
247, 226 N.T. 422, 8 A.L.R. 1145. 

49 C.J. p 1048 note 10. 

68. 111.—People v. Zito, 86 N.E. 1041, 
237 m. 434—Chlcago v. Montgom- 
ery, 191 HLApp. 658. 

Actlons and other proceedlngs to en- 
force penaltles generally see Pen- 
altles §§ 7-18. 

69. m. —Zito V. People, 140 HhApp. 
611, afflrmed 86 N.E. 1041, 237 111. 
434. 

70. 111.—Chicago v. Greene, 192 Hl. 
App. 624. 

49 C.J. p 1067 note 70. 

71. 111.—People V. Zito, 86 N.B. 1041, 
237 m. 434. 

49 C.J. P 1056 note 69. 
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72. ni. —Chicago v. Brendecke, 170 
IlLApp. 25. 

73. m,— People v. Zito, 86 N.H. 1041, 
237 m. 434. 

74. 111.—Zito V. People, 140 Dl.App. 
611, afflrmed 86 N.R 1041, 237 111. 
434. 

75. 111.—^People v. Zito, 86 N.E. 1041, 
237 ni. 434. 

76. 111.—Chicago V. Greene, 192 Hl. 
App. 624. 

77. m. —See Chicago v. Greene, 192 
niA.pp. 528. 

N. J.—^Board of Pharmacy v. Morhau- 
ser, 114 A. 562, 96 N.J.Law 16. 

78. N.J.—^Board of Pharmacy v. 
Morhauser, 96 N.J.Law 16, 114 A. 
552. 

79. m. —Chicago r. BrendecOce, 170 
I11.APP. 26. 

49 C.J. p 1057 note 78. 
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a. In Gteneial 

One who violates eriminal statirtes governing trans- 
aictlona in polsons may be prosecuted therefor, and In 
3uch a prosecution he may interpose any proper matter 
of defense. 

The question whether a transaction \vith respect 
to poisons constdtutes a eriminal offense depends on 
the statutes of the particular jurisdiction.80 Under 
some statutory provisions one is guilty of an offense 
who engages in the transportation of narcotics^i or 
who, except in a safe place on his own premises, 
lays out a poison.*^ Xhe manufacture of smoking 
opium within the United States, subject to the 
restrictions imposed by the federal statutes and 
those which may be prescribed by the States, is 
lawful.*® 

Defenses in general. As in other eriminal cases, 
any proper matter of defense may be interposed,*^ 
such as lack of animus possidendi, where accused 
is charged with possession,®^ or a former convic- 
tion or acquittal of an offense so connected with the 
offense charged as to be an incident thereto.®® In 
general, a conviction or acquittal under a city or- 
dinance relating to narcoties cannot be pleaded as 
a bar to a prosecution for the same act constituting 
also an offense under a state law;®^ nor will a con¬ 


viction under a federal statute bar prosecution for 
the same act under a local law by the terms of 
which it is also made an offense;®® but one ac- 
quitted in a federal court on a charge of possessing 
a narcotic cannot be prosecuted for violation of a 
state law prohibiting the unauthorized possession of 
a narcotic where the narcotic statutes of the state 
expressly provide that no person shall be prosecuted 
for a violation thereof if such person has been ac- 
quitted or convicted under the federal narcotic laws 
of the same act or omission which, it is alleged, 
constitutes a violation of the state law.®® 

It is generally held that it is no defense to a 
prosecution for an illegal sale of a narcotic that 
the purchase was made, for the purpose of securing 
evidence for conviction,®® by a detective®! or in¬ 
former.®® Ignorance of the prohibitory provisions 
of a law constitutes no defense.®® Under a statute 
prohibiting the selHng of food or drink containing 
a poison, the lack of intent to violate the statute 
has been held not to be a defense.®^ 

Physicians. Anti-narcotic statutes ordinarily ex- 
empt physicians from the operation of certain pro¬ 
visions thereof,®5 and permit them in good faith, 
and in the course of their professional practice, to 


80. Ezcaptloii depasL^eat on propox- 
Hon of ncurootie 

Section of Narcotic Act providingr 
tliat provisions of ax:t shall not ap- 
ply to preparations, prescriptions, 
and remedies which do not contain 
more than one fourth of a graln of 
morphine in one avoirdupois ounce 
doea not exempt all tablets contaln- 
ingr one fourth of a srain or less, but 
limits the exceptlon to one fourth 
of a grain of morphine in one avoir¬ 
dupois ounce.—^People v. Gua^rliata, 
200 NJBL 169, 3S2 ni. 427. 103 A.L..R. 
1035. 

TClosy or znisdemeaaLor 

Some statutes denouncin^ as a 
misdemeonor the unlawful use of 
narcotic drusrs or the administering 
of such dru^s to any other person 
except under advice of a llcensed and 
practlcing physician or dentist cover 
only the use of narcoties by the user 
or the administration of such drugs 
to another, and do not extend to the 
unlawful possession of narcotic 
dniEs; and such unlawful posses¬ 
sion. by virtue of other provisions. 
constitutes a felony.—Spansrler v. 
State. 117 S.W.2d 63, 135 Tex.Cr. 36. 

81. Oal.—People v. One 1941 Mer- 
cury Sedan. 168 P.2d 443, 74 €^. 
App.2d 199. 

SssMLtbil elameiLts 

In prosecution for transportiniT a 
narcotic, possession while a circum- 
stance tendln? to parove transporta¬ 
tion iB not an essential element; 


nor Is knowledgre of the exact char-l 
acter of the object or a specifle in¬ 
tent to violate the law essential; 
but, as in the case of a prosecution 
for (possession. there must be a 
knowledgre of the presence of the ob¬ 
ject with Intent to exercise, indi- 
vidually or jointly, control over it.— 
People V. Watkins, Cal.App., 214 P. 
2d 414. 

82. Okl.—Voegeli v. State, 133 P.2d 
219, 75 Okl.Cr. 420. 

Purpose of statute is to protect 
persons and animals from Injury by 
being poisoned.—^Larrimore v. Amer¬ 
ican Nat Ins. Co., 89 P.2d 340. 184 
Okl. 614. 

‘*Safe place,’’ under the statute, 
means a safe place in respect of the 
character of the substance as poison. 
that is. where it would not be likely 
to poison people or such animals as 
are within the protection of the law. 
—^Larrimore v. American Nat Ins. 
Co., 89 P.2d 340, 184 Okl. 614—Voe¬ 
geli V. State, 133 P.2d 219, 75 OkLCr. 
420. 

83. U.S.—S. V- Tom Yu, D.CAriz., 
1 P.Supp. 357, 

Federal statutes restricting manu¬ 
facture of smoking opium see In¬ 
fra § 12. 

84. Mass.—^E^ng v. Solomon, 81 N-F. 
2d 838, 323 Mass. 326. 

85- Nev.—State v. Chin Gim, 224 P. 

798, 47 Nev. 431. 

49 C,J. p 1052 note 60. 
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88. Phillpplne.—^IT. S. ▼. Llm Suco. 
11 Phillppine 48^. 

49 C.J. p 1052 note 62. 

87. Phllippine.—U. S. v. Chlng Po, 
23 Philipplne 678. 

88. Philipplne.— jy. S. V. Tan Oco, 84 
Phillppine 772, 

49 C.J. p 1052 note 63. 

89. N.T.—^People ex rei. Lias v. Su¬ 
perintendent of 'Women*s Prlson, 
26 N.E.2d 869. 282 N.T. 116. 

90. Mont—State v. Wong Hlp 
Ohung, 241 P. 620. 74 Mont 523. 

49 C.X p 1052 note 66. 

91. Kan.—State v. Lovell, 272 P. 
666, 127 Kan. 167. 

92. Kan.—State v. Lovell, supra. 

93. Phillppine.— TJ, S. v. Que-Quen- 
co, 12 Phillppine. 449. 

Igrnorance or mlstake of law as de¬ 
fense generally see Crimina! Law 
8 48. 

94. Conn.—State v. Annlcelll, 113 A 
154, 96 Conn. 102. 

49 C.J. p 1062 note 70. 

Intent In violation of food statutes 
generally see Food 8 22. 

95. Pa.—Commonwealth v. Cohen, 
16 A2d 730. 142 Pa.Super. 199. 

Tex.—^De Vine v. State, Civ-App., 206 
S.W.2d 247. 

Prescriptions see Infra § 8. 

Matter of defense 

Exceptlon of llcensed physldan 

acting in good faith' from o];>eration 

of law regrulating sale and use of 
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prescribe, administer, and dispense narcotic dnigs.^® 
The right of a physician to make use of narcotics 
in the course of his practice carries with it the right 
to possess a narcotic, because possession is first 
necessary,^^ and the fact that a physician has come 
into possession of a narcotic by unlawful means 
does not necessarily mean that he cannot thereafter 
be in lawful possession thereof.^S Where the ex- 
cmption is in favor of “licensed physicians,” with- 
out defining the term or restricting its application 
to physicians of any particular school, theory, or 
method, it has been held that the term refers to 
physicians licensed by the state through boards or 
agencies created by the legislature for the purpose.99 

b. Indictmeirts and InformatLons 

General rules apply to Indlctments and Informatione 
In prosecutione for violatlons of statutes relatlng to 
polsons. The proof In a proeecution for violation of 
statutes relatlng to polsons must conform to the Indict- 
ment or Information; but an Immaterlal variance Is not 
fatal. 

General rules apply to indictments and informa- 
tions in prosecutions for violations of statutes relat- 
ing to poisons.^ An indictment or information will 
be held sufficient^ or insufficienti according as it 
States facts necessary to constitute an offense, or 


§ 7 

fails to do so. The indictment or information 
should set forth ali the facts required by the statute 
to establish the offense and the facts necessary to 
bring defendant within the statutory provisions.^ 
On the other hand, allegations charging the offense 
in the language of the statute, to which specific 
reference is made, ordinarily are sufficient, ^ at least 
in the absence of a special demurrer.® An indict¬ 
ment is not insufficient because of a failure to allege 
that accused ‘‘willfully and knowingly** had the 
narcotic in his possession where the statute does 
not use those words in defining the crime, but makes 
the mere possession of the narcotic, except in cer- 
tain circumstances, an offenseJ 

Intent In accordance with the general rule, as 
discussed in Indictments and Informations § 134, 
when the act, in general terms, is made indictable, 
a criminal intent need not be alleged unless from the 
language and effect of the law a purpose to require 
the aliegation of such intent can be discovered.® 

Age or name of purchaser or seller. An informa¬ 
tion has been held not fatally defective because of 
an absence of any statement of the age of the 
purchaser to whom a narcotic was alleged to have 
been unlawfully sold.® In some jurisdictions it is 


narcotics constitutes matter of de¬ 
fense.—^People V. 38Unsley, 6 P.2d 938, 
118 CalJ^pp. 593. 

96. Tex.—De Vine v. State, Civ.App., 
206 S.W.2d 247. 

97. Tex.—^De Vine v. State, supra. 
Aotnal oare, oontrol, and manaffe- 

ment 

'Possession,” within the rule set 
forth in the text, means the actual 
care, control, and manasrement of 
the narcotic.—De Vine v. State, su¬ 
pra 

98. Tex.—^De Vine v. State, supra. 

99. Pa—CommonweaJth v. Cohen, 
15 A.2d 730, 142 PaSuper. 199. 
Zioensed osteopathlo physloians 

are “licensed physlciana" exceptod 
by Anti-Narcotic Act from prohibi- 
tion of prescription of opium and 
derivativos thereof.—Commonwealth 
V. «Cohen, supra 

1. Osteopath ezoeedlngr his anthor- 
ity 

An indictment of licensed osteo¬ 
path, exceedingr his authority as such 
and invadingr field of medicine by 
prescrlbing’ narcotics, should chargre 
violation of act maJting- It mlsde- 
meanor to practice medicine wlthout 
llcense, Instead of violation of Anti- 
Narcotic Act—Commonwealth v. Co- 
lien, 15 A.2d 730, 148 PaSuper. 199. 
8. Cal.—^People v. Gin Shue, 137 P. 
2d 742. 58 Cal.App.2d 625—People 
V. Kinsley, 5 P.2d 938. 118 Cal.App. 
593. 


Pia—Slmpson v. State. 176 So. 515, 
129 Fla 127. 

ni.—People V. Slade, 48 N.B.2d 796, 
319 Ill.A(pp. 114. 

Mont.—State v. Brennan, 300 P. 273, 
89 Mont 479. 

Tex.—^Fawcett v. State, 127 S^W.2d 
906, 137 Tex,Cr. 14. 

Utah.—State v. Navaro, 26 P.2d 956, 
83 Utah 6. 

Wash.—State v. Harkness, 96 P.2d 
460, 1 Wash.2d 530—State v. Hark¬ 
ness, 82 P.2d 641, 196 Wash. 234. 
W.Va—State v. Hlnkle, 41 S.E.2d 
107, 129 W.Va 393. 

49 C.J. p 1051 note 44. 

Prand 

Information, chargring that defend¬ 
ant knew that name of person for 
whom drug was .prescribed and name 
of prescrlbingr physician were fraud- 
ulent and placed on prescription by 
forgrery, sufflciently charged defend¬ 
ant with fraud so as to sustain a 
convlctlon of attempt to obtaln nar¬ 
cotic drug-s by fraud; and it was un- 
necessary to allege ownershlp or pos¬ 
session of drugs in some person, 
since offense charged did not involve 
attempt to injure anyone in respect 
of obtalning or converting property. 
—'State v. Logan, 83 P.2d 1035, 69 
Nev. 24. 

PalslficatioxL of dispeasatloa record 
Count of Indictment charging de¬ 
fendant with falsifying his narcotic 
dispensation record by omitting 
therefrom deslgnated . .amounts of | 

173 


cert^n drugs which were dlspensed 
by him between stated dates was 
sufficient, although it did not state 
time and «place and person of each 
separate dispensation.—^Mitchell v. 
U. S.. C.C.A.Okl.. 143 F:2d 953. 

3. Or.—State v. He Quan Chan. 282 
P. 619, 113 Or. 168. 

49 C.J. p 1051 note 46. 

4. 111.—People V. Sowrd, 18 N.B.2d 
176, 370 111. 140, 119 A.L.R. 1396. 

49 C.J. p 1061 note 46. 

Palse or forged xnrescrlptloa 
Under a statute providing that no 
person shall make or utter any false 
or forged prescription or written or- 
der for any narcotic drug, it must 
be alleged that the Instrument was 
forged and that accused knew that 
the instrument was false and forged. 
—Beasley v. State, 30 So.2d 379, 158 
Fla. 824. 

5. CaJ.—'People v. Kinsley, 6 P.2d 
938, 118 Cal.App. 698. 

Hl.—People V. Slade, 48 N.B.2d 796, 
319 IlLApp. ‘114. 

e. Cal.—People v. Gelardi, 176 P.2d 
856, 77 Cal.App.2d 467. 

7. ‘S.C.—State v. Freeland, 91 B-B. 
3, 106 S.C. 220. 

31 C.J. p 697 note 82 ta]. 

8. Cal.—^People v. Le Baron, 268 P. 
S-Sl. 269 P. 476, 92 CalApp. 550. 

49 C.J. p 1051 note 62. 

9. Mont.—State v. Brennan, 800 P. 
273, 89 ^opt. 479. 
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necessary to name the purchaser, ,where known, in 
an indictment charging sale of poison or narcotic 
drugs in violation of a statute while in others 
an indictment or information will not be quashed 
because the purchaser is not named.^^ It is not 
necessary in all cases to set forth the name of the 
person actually making the sale.^^ In some juris- 
dictions an objection to an information in that it 
faiis to disclose to whom the narcotic was sold must 
be raised by a special demurrer and cannot be raised 
by a general demurrer 

Particular kind of drug^ According to some au- 
thorities, the allegations should charge not merely 
the possession or sale of “narcotic drugs,” but 
should name the particular kind or character of the 
drug possessed or sold;^^ but there is also authority 
to the contrary.^S It has been held that, where a 
specific drug is named, the possession of which is 
forbidden by statute, there need be no allegation 
that it was a narcotic drug.^® Possession of the 
right quality and kind of marijuana is a positive 
factor which must be alleged under some statutes.!*^ 

Quantity, Where the quantity of a narcotic drug 
is part of the description of the offense, the indict¬ 
ment should show that the drug in question was 
possessed in a prohibited quantity.^® However, 
where the statutes prohibit the sale or possession of 
preparations containing a narcotic in any amount, 
except under certain stated conditions, an allegation 


that a preparation in defendant*s possession con- 
tained more than a specified number of grains of 
the narcotic to the ounce ds surplusage and of no 
legal effect.^® 

Negativing exceptions or exemptions. In general, 
particularly tmder statutes in effect so providing or 
making exceptions or exemptions matters of de¬ 
fense, an indictment or information need not nega¬ 
tive an exception or exemption contained in the 
statute.2® Thus ordinarily it need not be alleged 
that possession or sale of a narcotic was not on a 
proper prescription .21 An exception must be neg- 
atived, however, where its inclusion is necessary to 
a complete definition or description of the offense .22 

Bili of particulars. The granting or refusal of an 
application for a bili of particulars in a prosecu- 
tion for violation of a narcotic statute ordinarily 
rests within the sound discretion of the court^® A 
request for a bili of particulars is sometimes proper 
where the allegations charge possession of a nar¬ 
cotic drug but do not specify the drug.^^ 

Issiies, proof, and vaHance. Proof of possession 
of opium will not sustain a conviction under an 
indictment charging possession of a preparation 
containing morphine;25 and proof of past posses¬ 
sion will not suffice under a statute prohibiting 
present possession nor will a proof of sale of 
heroin sustain a conviction under a statute regulat- 
ing the sale of cocaine or eucaine, or their salts, 


10 . OkL—Fletcher v. State, 101 P. 
599, 2 Ofcl.Cr, 300, 23 LJUL^tT.S., 
581. 

49 C.J. p 1051 note 48. 
l>escrlption of persons other than slc- 
cnsed Jn indiotments or Informa- 
tions generally see Indictments 
and Znformations 9 142. 

11. Kan.—State v. Tabb, 261 P. 844, 
124 Kao. 627. 

Minn.—State v. Mayo, 136 N.W. 
849, 118 Minn. 336. 

49 CJr. p 1051 note 50. 

13, Cal.—^People v. Crelardl, 175 P. 
2a 865, 77 CaJ.App.2d 467—People 
V. KInsIey, 5 P.2d 938, 118 Cal.App. 
593. 

14. Tex.—Horton v. State. 58 S.W.2d 
833, 123 Tex.Cr. 237—Baker v. 
State. 68 S.W.2d 634, 123 Tex.Cr. 
209—Baker v. State. 68 S.W.2d 636. 
123 Tea^Cr. 212. 

AUegatioiiS beid sniacleiLt 
An Information, char^lngr that de¬ 
fendant did willfully. unlawfully. 
and feloniously sell narcotic drugrs, 
namely. "marUnana,” In quantity ex- 
oeedin^ one ounce. to named person, 
was broad enough. to sustain convic¬ 
tion of peddlinsr such dru^ under 
Uniform Narcotic Drus Act, although 
such act does not name maxUuana as 


narcotic drug-, since its definition of 
“cannabis," denominated as narcotic 
drug therein, embraces marijuana.— 
State V. Economy, 130 P.2d 264, 61 
Nev. 894. 

16. Cal.—^People v. Gelardl, 176 P. 

2d 855, 77 Cal.App. 467. 

N.Y.—^People v, Lee Poon, 9 N.E.2d 
847, 275 N.T. 229. 

16. Tex.—Santos v. State. 63 S.W, 
2d 609, 122 Tex.Cr. 69. 

17. 111.—People V. Sowrd, 18 N.E.2d 
176. 370 ni. 140, 119 A.L.R. 1396. 

18. Or.—State v. He Quan Chan, 232 
'P, 619, 113 Or. 168. 

19. Cal.—People v. Eose, 79 P.2d 
737, 26 Cal.App.2d 513. 

20. Cal.—^People v. Kinsley, 5 P.2d 
938, 118 Cal.App. 693. 

Fla.—Cortina v. State, 184 Bo. 838. 
Tex,—Medina v. State, 193 S.W.2d 
196, 149 Tex.Cr. 249. 

31 C.J. p 722 note 64 [a]—49 C.J. p 
1051 note 54, p 1052 note 56. 
Persons withdxawn. from aot 
Where statute provided that no 
person except manufacturer, whole- 
saler, or retalier of surgical instru- 
ments, apothecary, physician, den- 
tist, veterinarian, nurse, or interne 
should possess hypodermic syringes, 
such exception related to persons { 
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wlthdrawn from act and need not be 
negatived in information based on 
statute.—^People ex rei. Courtney v. 
Prystalski, 192 N.B. 908, 358 111. 198. 
21, Cal.—^People v. Harmon, 200 P. 
2d 32, 89 Cal.App.2d 65—People v. 
Gelardi, 175 P.2d 855, 77 CalA.pp.2cl 
467—People v. Smith, 129 P.2d 732, 
64 Cad.App.2d 687—People v. Bili, 
35 P.2d 645. 140 Cal.App. 389. 
lowa.—State v. Bailey, 209 N.W. 403, 
202 lowa 146. 

Mont.—State v. Brennan, 300 P. 273, 
89 Mont. 479—State v. Vallie, 268 
P. 493, 82 Mont 466. 

Okl.—Carr v. State, 220 P. 479, 25 
Okl.Cr. 289. 

49 C.J. p 1061 note 64 [al. 

32. 111.—^People ex rei. Courtney v. 
Prystalski, 192 N.E. 908, 368 IU. 
198. 

31 C.J. p 721 note 69 [a] (1), (2)— 
49 C.J. p 1061 note 54. 

23. Fla.—'Simpson v. State, 176 So. 
5X6, 129 Fla. 127. 

24. N.T.—^People v. Lee Foon, 9 N. 
E.2d 847, 276 N.Y. 229. 

25. Or.—State v. He Quan Chan, 232 
P. 619, 113 Or. 168. 

23. Phllipplne.—^U. S. v. Tan Seng 
Ki, 28 Philippine 64. 

49 CJ. p 1052 note 74. 
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in the absence of proof that heroin is one of the 
elements of sucb substances.^^ Under an indict- 
ment charging illegal importation, accused cannot 
be convicted of illegal possession with which he is 
not charged and which is not an element of the 
crime of ianportation-^s 

On the other hand, if the evidence establishes 
the gist of the offense, it is sufficient.29 Thus, a 
charge of a sale of morphine, a derivative of opium, 
is sustained by proof of sale of morphine sulphate, a 
substance which is a subdivision of morphine.^® 
Where the proof shows that a purchaser of a nar- 
cotic was known by the name alleged in the indict- 
ment, there is no variance notwithstanding it .was 
not the true name of the purchaser.^i Where 
neither time nor place is an essential element of 
illegal possession, a variation in the allegation and 
proof touching time and place is not material.^^ A 
variance between the indictment and the proof as 
to the exact quantity of the narcotic sold has been 
held immaterial.33 Where a statute, by different 
sections, makes it a distinet offense to smoke opium 
and to possess paraphemalia for smoking, a convic- 
tion for possession of the paraphemalia will be 
sustained notwithstanding the proof showed that de¬ 
fendant was smoking opium.®^ Under an indict¬ 
ment containing two counts, one charging posses¬ 
sion of a narcotic and the other charging a sale 
thereof, evidence of the sale, as well as the posses¬ 
sion, of the narcotic is admissible.35 


(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 

General rules govern as to presumptions and burden 
of proof in a prosecution for violation of a crfmfnal stat* 
ute relatlng to poisons, except as they may be varied by 
any presumptions created by the statutes defining the 
particular offense. 

General rules apply as to the burden of proof,3® 
and presumptions,37 in cases of this character, ex¬ 
cept as they may be varied by the presumptions, if 
any, created by the statutes defining the particular 
offense, such, for example, as that possession shall 
be prima facie evidence of an intent to sell or dis- 
pense,38 or shall be presumptive evidence of a vio-la- 
tion of the act,®® or of unlawful use;^® or that a 
sale was not made to one of an excepted class^i or 
on a proper prescription.'*^ The finding of a narcot¬ 
ic among defendantis effects will support an infer- 
ence,^3 but does not give rise to a conclusive pre- 
sumption^^ that it was there with defendant's 
knowledge. 

Where the statute relating to poisons or narcotic 
dmgs contains exceptions, a defendant desiring to 
avail himself of any of them by way of defense must 
Show that he comes within its intent.”*® Thus, the 
burden is on one accused of illegal possession to 
show that his possession was lawful under a proviso 


27. N.T.—'People V. Bonnelly, 159 N. 
T.S. 690. 173 App.Div. 713. 

28. Philippine.—U. S. v. Jose, 84 
Philippine 340. 

29. U.S.—Mcintosh v. TJ. S., C.C.A, 
nU 1 F.2d 427.. 

Taxlaaioe lield not f atal 
Where information charged feloni- 
oua possession of a “preparation of 
cocaine/' .proof of felonious posses¬ 
sion of “cocaine” was held not fa- 
tal variance, since statute penalized 
possession of either and defendant 
was not misled.—People v. Bili, 36 P. 
2d 645, 140 CaLApp. 389. 

PalsUoatlon of narcotlo dlspensation 
recoxd 

Where defendant was charged with 
falslfying his narcotic dlspensation 
record, ali that the government was 
reciuired to do was to prove that 
the record was false.—^Mitchell v. U. 
S., aaAOkl., 14S P.2d 963. 

Proof of gnantity held unneoessary 
Where defendant was charged with 
nnlawfully possessing flowerlng tops 
and leaves o-f Indian hemp, common- 
ly known as marijuana. In violation 
of a particular statute, and not with 
unlawful possession of any extract, 
tincture, or other narcotic prepara- 


tion as mentloned in another statute, 
the state was not required to prove 
that the items found and teatlfied to 
contained two grains or more of mar- 
ijuana to the avoirdupols ounce.— 
People V. Oliver, 152 P.2d 329, 66 
Cal.App.2d 431. 

30. Okl.—JefCerson v. State, 244 P. 
460, 34 Okl.Cr. 66. 

31. 111.—Chicago v. Montgomery, 
191 HLApp. 558. 

32. Philippine.—^U. S. v. Tan Coy, 
36 Philippine 974. 

33. Ga.—^Renfroe v. State, 187 S.B. 
623, 64 Ga.App. 215. 

34. Philippine.—U. S. v. Go Tlao, 11 
Philippine 183. 

35. Tex.—^Medina v. State, 193 S.W. 
2d 196, 149 Tex.Cr. 249. 

36. Possession 

In a prosecution for iinlawful pos¬ 
session, the burden of proving pos¬ 
session hy accused rests on the pros¬ 
ecution.—State V. Helmer, 8 P.2d 412, 
166 Wash. 602. 

Shlfting of burden 
In prosecution for vlolating stat¬ 
ute making it a misdemeanor to 
lay out poison except in a safe place 
on one’s own premises, burden never 
shifts to defendant to show that pol- 
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son was placed in a safe place.—Voe- 
geli V. State, 183 P.2d 219, 75 Okl. 
Cr. 420. 

37. Philippine.—U. S. v, Sy Quingeo, 
16 Philippine 416. 

49 C.J. p 1058 note 90. 

38. Wash.—State v. Curtis, 220 P. 
769, 127 Wash. 278. 

49 C.J. p 1053 note 92. 

39. Mont.—State v. Charlle Mun, 246 
P. 267, 76 Mont. 278. 

N.C.—State v. Ross, 83 S.B. 307, 
168 N.C. 130. 

40. Philippine.—U. S. v. Gan Lian 
Po, 34 Philippine 880. 

41. Mlss.—Miller v. State, 63 Bo. 
269, 106 Mlss. 777. 

42. 111.—^People V. Montgomery, 111 
N.B. 678, 271 IU. 680. 

43. Cal.—People v. Gory, 170 P.2d 
433, 28 Cal.2d 460—People v. Cas¬ 
es. 175 P.2d 19, 77 Cal.App.2d 256. 

44. Cal.—^People v. Gory, 170 P.2d 
433, 28 Cal.2d 460. 

45. Fla.—Cortina v. State, 184 So. 
838, 185 Fla. 268. 

Utah.—Corpus Jhris quoted in State 
V. Navaro, 26 P.2d 966, 960, 83 
Utah 6. 

49 C.J. p 1063 note 98. 
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or exception of the statute under whicli lie is being 
prosecuted,^® or, where the animus possidendi is an 
element of the offense, to show honest ignorance of 
the fact of possession.^*^ So, an accused who de- 
fends on the ground, made available by an exception 
in the statute, that possession or a sale was on a 
proper prescription,^^ or that a sale was made to a 
licensed physician^*® or for a legitimate purpose,®® 
or a physician, who defends under a like exception, 
on the gpround that a narcotic drug was administered 
by him in good faith,®^ has the burden of proving 
such matter of defense. 

(2) Admissibility 

The admissibility of evidence In prosecutfons for vlo- 
latlons of statutes relating to polsons Is governed by the 
rutes applicable to the admissibility of evidence In crim¬ 
inat prosecutions generally. 

General rules apply as to the admissibility of 
evidence.52 Hence, under rules touching the com- 
petency of expert witnesses and the admissibility of 
opinion evidence, expert testimony is admissible^® 
to show the character^^ or the effect of a drug,^® 
or whether a certain use thereof is legitimate or 
proper medical practice;^® and, in a prosecution 
for sale of a narcotic drug, proof of other sales 


has been held admissibleST to show intent,58 but not 
where the guilty intent is proved by proving the 
commission of the act itself.^® A confession,®® 
an offer to plead guilty,®^ or an admission by a dc- 
fendant«2 is admissible against him. Evidence has 
been held admissible to show the purpose of the 
possession of a narcotic drug,®® and to show that 
narcoties found and seized were put up in packages 
such as are used by sellers of the drug.®^ Evidence 
is sometimes admissible to show the character and 
reputation of a place where narcoties were found®® 
or delivered.®® However, where accused is charged 
with one specific transaction, the illegal possession 
of a* described quantity of narcotic drugs, not m 
the nature of a continuing offense, it has been held 
that proof of the character and general reputation 
of the place where the narcoties were found is not 
admissible.®^ 

(3) Weight and Sufficiency 

As In other crlmlnal cases, the evidence In a prose- 
cutfon for vlolatlon of a statute relating to poisons must 
be sufficient to show the accused^s gullt beyond a rea- 
sonable doubt. 

The evidence, as in other criminal cases, must 
show the guilt of accused beyond a reasonable 


46« Utah.—Cofzpns Jturla guoted In 
State V. Navaro, 26 P.2d 965, 960. 
83 Utab 6. 

Waj^—State v. Helmer. 8 P.2d 412, 
166 Wash. 602. 

49 C.J. p 1053 note 99. 

47. Utah.—Coxpns ^Taris gtioted in 
State V. Navaro, 26 •P.2d 955, 960, 
83 Utah 6. 

49 OLJ. p 1053 note 1. 

4B. CaJ.—People v. Harmon, 200 P. 
2d 32. 89 Cal.App.2d 65—People v. 
Bili, 35 P.2d 645, 140 Cal.App. 389. 
Mont.—State v. Brennan, 300 P. ^73, 
89 Mont. 479. 

Utah.—State v. Navaro, 26 P.2d 955, 
83 Utah 6. 

49 CJ. p 1053 note 2. 

Pxeaoziption obtained by mlarepre- 
sexLtatlo&B 

One acQUlrlng: possession of nar¬ 
coties on prescription of physician 
by misrepresentlngr his condltion Is 
presumptively gnilty of unlavrful 
possession, and, in prosecution for 
unlaWfully possessing- narcoties, bur¬ 
den is on him to show by reasonable 
and credible explanation his lawful 
possession thereof.—State v. Strode, 
42 P.2d 603. 141 Kan. 721. 

49. Miss.—^MlUer v. State, 63 So. 
269, 105 Miss. 777. 

50* Kjr-—Coxnmonwealth v. Gahhart, 
169 S.W. 614. 160 Ky. 32—Katzman 
v. CommonweaJth. 130 S.W, 990, 
140 Zy. 124, 140 Ani.S.H. 359, 30 
1JEC.A.,N.S., 619. 


51. Okl.—HufEman v. State, 230 P. 
272, 28 Okl.Cr. 296. 

52. Va.—Henderson v. Common- 

wealth. 107 S.K 700, 130 Va. 761. 

49 C.J. p 1063 note 7, 

XSvidence held admissible 

(1) In general. 

Cal.—People v. Gin Hauk Jue, App., 
208 P.2d 717. 93 Cal.2d 72—^People 
V. Albrlght. 196 P.2d 800, 87 CaJ. 
App.2d 222. 

I Mont.—State v. Neidamier, 37 P.2d 
670, 98 Mont. 124. 

(2) Packages or bag containlng 

narcoties.—People v. Salo, 167 P.2d 
269, 73 Cal.App.2d 686—^People v. 

Bili, 36 P,2d 645, 140 Cal.App. 389. 

(3) Testimony as to defendanfs 
possession of a syringe and hypoder- 
mlc needle.—^People v. Noland, 143 
P.2d 86, 61 CalJVpp.2d 364. 

(4) Testimony of federal agent re- 
specting recent smoking of opium 
pipe, method of preparation, and odor 
thereof in apartment.—State v. Wil- 
liams, 153 A. 476, 9 N.J.Misc, 106. 
ZSvidence held inadmissible 

Tex.—^Martlnes v. State, 134 SJW.2d 
276. 138 Tex.Cr. 51. 

Wash.—State v. Harkness, 96 P.2d 
460, 1 Wash.2d 530. 

53. Ga.—^Boswell v. State, 39 S.B, 
897, 114 Ga. 40. 

49 0.*r. p 1054 note 8« 

54. Ga.—^Boswell v. State, supra. 

55. Wash.—State v. Smith. 174 P. 9, 
163 Wash. 267. 
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56. Ky.—Commonwealth v, Gabhart, 
169 S.W. 514, 160 Ky. 32—Katzraan 

V. Commonwealth, 130 S*W. 990, 
140 Ky. 124, 140 AmJ3.B. 859, 80 
L..R.A.,N.S., 619. 

57. Mlnn.—State v. Whipple, 173 K 

W. 801, 143 Minn. 403. 

49 C.J. p 1054 note 12. 

58. Wash.—State v. Ball, 279 P. TS5, 
163 Wash. 316. 

49 O.J. p 1054 note 13. 

69. Wash.—State v. Smith, 174 P. 9, 
103 Wash. 267. 

60. Philippine.—^U, S. v. Lio Team, 
23 Philippine 64. 

Confessions generally see Crlmlnal 
Law §S 816-843. 

61. Wash.—State v. Ball, 279 P. 735, 
163 Wash. 316. 

49 C.J. p 1054 note 16. 

62. Philippine.—U. Sw v. Ching Po, 
23 Philippine 578. 

49 C.J. p 1064 note 17. 

63. Ark.—Starr v. State, 266 S.W. 
54, 165 Ark. 511. 

6^ Va-—^Henderson v. Common¬ 
wealth. 107 S.B. 700, 130 VA 761. 

65. Philippine.—^U. S. v. Sy Toon, 36 
Philippine 738. 

49 C.J, p 1054 note 18. 

66. Wash-—iState v. Shimoaka, 261 
P. 290, 141 Wash. 337. ■ 

67. Okl.—Hurst v. State^ 219 P. 16U 
25 Okl.Cr. 102« 
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doubt,«« and its weight and sufficiency are to be | tested by general rules.®* A reasonable doubt as 


$8. Wash.—State v. Helmer, 8 P.2d 
412, 166 Wash. 602. 

49 O.J. P 1054 note 22. 

Froof held complete 
Proof of unlawful sale of narcotic 
drugs beyond reasonable doubt com- 
pletely proved crime, there being- 
no element of intent Involved.—State 
V. Linder, 287 P. 16, 156 Wash. 462. 
Corpus delloti 

In prosecutlon for possesslon of 
narcotice, defendanfs connectlon 
■wlth the narcotice need not be proved 
in order to establish the corpus de¬ 
licti.—^People V. Chan Ghaun, 107 P. 
2d 456, 41 CaJ.App.2d 586. 

69, Ga.—^Butler v. State, 81 S.Ei. 370, 
14 Ga.A(pp. 446. 

49 CJ. p 1054 note 23. 

Svldence held snffldent 

(1) To warrant conviction in gren- 
eral. 

U. S.—JChan Chaun v. U. S., C.C.A. 
Cal., 144 P.2d 281—Stobble v. XT. I 
S.. C.CA-I11., 91 F.2d 69—Ohingl 
Wan v. U. C.C.A.Cal., 35 P.2d 
665. 

Cal.—^People v. Watkins. App., 214 P. 
2d 414—^People v. Gregoris, 161 
P.2d 568, 70 Cal.App.2d 716—^People 
V. Smith, 129 P.2d 732. 64 Cal.App. 
2d 687—^People v. Moreno, 79 P. 
2d 390, 26 Cal.App.2d 334—^People 
V. Contreras, 73 P.2d 647, 23 Cal, 
App.2d 647—^People v. Terry, 68 P. 
2d 307, 18 Cal.App.2d 199—People 
V. Ruclcer, 8 P.2d 938, 121 Cal.App. 
361. 

N.M.—State v. WaJker, 223 P.2d 943, 
64 N.M. 302. 

(2) To sustaln conviction as to 
male defendant but not as.to female 
defendant—Williams v. U. S., C.A. 
Te:L, 182 P.2d 613, certiorari denled 
71 S.Ct 88. 

(3) To Show illegal possesslon. 
Ala.—Perez v. State, 40 So.2d 344, 252 

Ala. 242. 

CaJU—People v. Rumley, App., 222 P. 
2d 913—^People v. Pascale, App., 
221 P.2d 177—People v. Torres, 
Ax>p., 219 P.2d 480—'People v. Agra- 
Janian, App., 218 P.2d 114—People 
V. Hardeman, 210 P.2d 283, 94 Cal. 
As^.2d 61—People v. Brown, 206 
P.2d 1096, 92 Cal.App.2d 360—^Peo- 
Ple V. Harmon. 200 P.2d 32, 89 Cal. 
App.2d 55—^People v. Physioc, 195 
P.2d 23, 86 Cal.App.2d 660—Peo- 
Ple V. Shapiro, 194 P.3d 731, 85 Cal. 
App.2d 253—People v. Graves, 191 
P.2d 32, 84 Cal.App.2d 631—^People 

V. Hoff, 190 P.2d 616, 84 CaJA.pp. 

. 2d 398—People v. Carlton, 189 P. 

2d 299, 88 Cal.Ap.p.2d 476—^People 
V. Cases, 175 P.2d 19, 77 Cal.App. 

2d 255—People v. Salo, 167 P.2d 
73 Cal.App.2d 685—People v. 
^sett 156 P.2d 457,, 68 Cal.App. 

2d 241—People v. Sweeney. 163 
P*2d 371, 66 Gal.App.2d 855—^Peo- 
Ple V. Seely, 162 P.2d 464, 66 Cal. 
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App.2d 408—People v. Oliver, 162 
P.2d 329, 66 Cal.App.2d 431—^Peo 
ple V. Noland, 143 P.2d 86, 61 Cal. 
App.2d 364—^People v. King, 
140 P.2d 426, 60 Cal.App.2d 239— 
People V. Terrazas, 108 P.2d 680, 
42 Cal.App.2d 281—^People v. Wong: 
Pun. 102 P.2d 774, 39 Cal.App.2d 
211—People V. Noland, 86 P.2d 363, 
30 Cal.App.2d 386-T-People v, Rodri- 
grues, 77 P.2d 503, 25 Cal.App.2d 
393—^People v. Hooper, 61 P.2d 
370, 16 Cal.App.2d 704—People v. 
Gallagrher, 56 P.2d 889, 12 Cal.App. 
2d 434—^People v. Torres, 43 P.2d 
374, 5 Cal.App.2d 680—^People 
Quonff, 42 P.2d 386, 6 Cal.App.2d 
137—People v. Bili, 35 P.2d 646, 
140 Cal.App. 389—^People v. Mar 
quis, 34 P.2d 1056, 140 Cal.App. 72 
—^People V. Sinclair, 19 P.2d 23. 
129 Cal.App. 320—^People v. Belli, 
16 P.2d 809, 127 Cal.App. 269— 
People V. Tureo, 285 P. 349, 104 
Cal.App. 69. 

Mlsa.—Harris v. State, 176 So. 342, 
179 Idiss. 38. 

Nev.—Terrano v. State, 91 P.2d 67, 
69 Nev. 247. 

N.T.—People V. Van Bramer, 257 N. 
Y.S. 99, 236 App.Div. 287, affirmed 
185 N.B. 714, 261 N.Y. 606. 

Ohl.—Griffln v. State, 46 P.2d 382, 67 
Okl.Cr. 176—Reagor v. State, 299 
P. 616, 61 OkLCr. 66. 

Tex.—Pulley v. State, Cr., 217 S.W. 
2d 856—Lrufkin v. State, 164 S.W. 
2d 709, 144 Tex.Cr. 601—Carrizal 

V. State, 134 S.W.2d 287, 138 Tex. 
Cr. 103—Anderson v. State, 131 S-. 

W. 2d 961, 137 Tex.Cr. 461—Hernan- 
dez V. State. 129 S.W.2d 801, 137 
Tex.Cr. 343—^Ramirez v. State, 126 
S.W.2d 697, 135 Tex.Cr. 442—Grove 
v, State. '61 fi.W.2d 316, 121 Tex.Cr. 
477. 

TJtah.—State v. Franco, 289 P. 100, 76 
Utah 202. 

Wash.—State v. Helmer, 8 P.2d 412, 
166 Wash. 602. 

49 C.J. p 1064 note 23 [al (1). 

(4) To Show unlawful sale. 

U.S.—U. S. V. Marzano, C.C.AN.Y., 
149 F.2d 923. 

Cal.—^People v. Johnson, App., 222 P. 
2d 68—People v. Gelardi, 176 P. 
2d 866, 79 Cal.App.2d 467—^People 
V. Grijalva, 121 P.2d 32, 48 Cal 
App.2d 690—^People v. Rosales, 32 
P.2d 662, 138 Cal.App. 473—People 
V. Spinoza, 30 P.2d 627, 137 Cal. 
App. 346—^People v. Kinsley, 5 P.2d 
938, 118 Cal.App. 693. 

111.—^People V. Guaffliata, 200 N.B. 

169, 362 111. 427. 

Ind,—Smifh v. State, 13 N.B.2d 662, 
214 Ind. 169, rehearing denied 14 
N.E.2d 1017, 214 Ind. 169. 

Mont.—State v. Neldamier, 37 P.2d 
670, 98 Mont. 124. 

49 C.J. p 1064 note 23 [a] (11). 

(6) To Show unlawful possesslon 
and sale.—Commonwealth v. E3ng 


Chuingr, 

44'5. 


28 A.2d 710, 160 Pa.Super. 


(6) To Show unlawful possesslon 
and transportallon.—People v. Cuoco, 
193 P.2d 86, 86 Cal.App.2d 448—Peo- 
ple V. Gibson, 149 P.2d 26, 64 Cal. 
App.2d 637—^People v. Salas, 61 P.2d 
771, 17 Cal.App.2d 75. 

(7) To sustain conviction for ob- 
talning, or attempting to obtain, nar¬ 
cotice by fraud, decelt, or misrepre- 
sentation. 

Cal.—People v. Henry. 196 P.2d 478, 
86 Cal.App.2d 785. 

Ga.—Maddox v. State, 13 S.B.2d 113, 
65 Ga.App. 15. 

[^ev.-^tate v. Logran, 83 •P.2d 1035, 
69 Nev. 24. 

(8) To Show defendant's knowl- 
edgre of presence of narcotic.—^Peo- 
ple V. Carlton. 189 P.2d 299, 83 Cal. 
App.2d 475—^People v. Johnston. 166 
P.2d 633, 73 Cal.App.2d 488. 

(9) To Identify packagre or Con¬ 
tainer of narcoties. 

Cal.—People v. Smith, 129 P.2d 732, 
62 Cal.App.2d 687. 

Tex.—Lufkln v. State, 164 S.W.2d 
709, 144 Tex.Cr. 601. 

(10) To Show nature of substance 
possessed by defendant, 

Cal.—People v. Brown, 206 P.2d 1095, 
92 Cal.App.2d 360. 

Mont.—State v. Mah Sam Hingr, 296 
P. 1014, 89 Mont. 178. 

(11) To Show lack of grood falth,— 
Smith V. State, 13 N.B.2d 662, 214 
Ind. 169, rehearlng denled 14 N.B. 
2d 1017, 214 Ind. 169. 

Svldenoe held iiLsii:flik}l6iLt 

(1) To support conviction grener- 
ally. 

UJ3.—Symons v. U. S., CA.Cal., 178 
F.2d 616—Chlngr Wan v. U. S., C.C. 
A.Cal., 35 P.2d 666. 

Mont—State v. Hood, 298 P. 864, 89 
Mont. 432. 

Okl.—^Payne v. State, 283 P. 1030, 46 
OkLCr. 432. 

Tex.—Boyd V. State, 89 S.W.2d 65, 
118 Tex.Cr. 632. 

(2) To establish the corpus delicti. 
—^People V. McDanlel, 140 P.2d 88, 69 
Cal.App.2d 672. 

(3) To sustain conviction of utter- 
Ingr a forgred prescriptlon for narcotic 
drugrs.—Beasley v. State, 30 So.2d 
379, 158 Fla. 824. 

(4) To establish defendan,t's 
knowled&e of presence of marljuana 
cigrarettes in his automoblle.—'People 
V. Bledsoe, 171 P.2d 960, 76 Cal.App. 
2d ^862. 

(6) To establish unlawful posses- 
sion of a hypodermic syrlngre.-^Peo- 
©le, on Complaint of Burke. v. Stein- 
bergr, 73 N.Y.S.2d 476, 190 MIsc. 413. 

Admissi on. 


Defendant who adxnitted that cigra¬ 
rettes found on him contalned ihazi- 
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to the sufficierwy of the evidence to establish guilt 
must be resolved in favor of accused.^^ Circum- 
stantial*^! or presumptive^^ evidence, or evidence 
sufficient under the statute to establish a prima facie 
case,'^3 may be sufficient to sustain a conviction. 
Guilty knowledge and intent to violate the law may 
be shown by the facts and drcumstances of the 
case,74 including the conduct of defendant and any 
false or misleading statements which he may have 
made to the arresting officers or others with relation* 
to the material facts-75 It has been held that the 
mere possession of a narcotic constitutes substantial 
evidence to sustain a finding that the possessor of 
the narcotic knew its nature. 7® 

There may be a rebuttal of a presumptive77 or 
prima facie73 case, but it must be of ali the possible 
elements or conditions imder which the prima facie 
case may arise.73 A. defense that accused had no 
knowledge of the presence of the drug in his posses¬ 
sion merely creates a conflict with a prima facie 
case made out by the prosecution showing posses- 
sion.30 While proof of possession of a prohibited 
drug may require accused to go forward with the 
evidence to the extent of creating in the minds of 


the jury a reasonable doubt as to whether or not 
he had unlawfully acquired possession of the drug, 
if that is his defense rather than denial of posses¬ 
sion of the drugj^i he is not required to go to the 
extent of proving beyond a reasonable doubt that 
he lawfully acquired possession of the drug,®^ 

d. Trial and Verdict 

The trial of a prosecution for violation of statutes re- 
lating to poisons is governed by the usual rules fn crim- 
Inal prosecutions, as for example, with respect to such 
matters as instructlons and the province of the court and 
the Jury. 

The province of the court and j*ury in a prosecu¬ 
tion for an offense relating to poisons is governed 
by the rules of the particular jurisdiction as to the 
functions of the judge and jury in criminal cases 
generally.33 Questions of fact are to be tried by 
the jury,84 who are the sole judges of the weight 
to be given the evidence, where it is admissible and 
sufficient to raise an issue,*^ and of the weight to 
be given to the testimony of witnesses.36 Thus, it 
is ordinarily for the jury to determine from the 
evidence the question of defendanfs guilt in a 
prosecution for illegal possession or sale of a 


juana, adznitted that clgarettes con- 
tained a narcotic referred to in stat¬ 
ute maJclngr illegal possession of cer- 
tain narcotlcs an offense.—^People v. 
Savage, 148 P.2a 654, 64 Cal.App.2d 
314. 

Prohahil&tj of testimony 

In prosecution for possession of 
prohibited drugs, testimony of feder- 
al narcotlG agents was held not so 
improbable as to be unworthy of be- 
lief under evidence showing physl- 
cal oonditions preceding defendanfs 
arrest.—State v. Mah Sam Hing, 295 
P. 1014, 89 Mont- 178. 

70. Phllippine.—U. S. v. Sy Qulngco, 

16 Phllippine 416. 

49 C.J. p 1055 note 24. 

71. Philippine.—TJ. S. v. Tin Hasa, 

17 Philippine 463. 

49 CJT. p 1055 note 25. 

72- Mont.—State v. Charlie Mun, 
246 P, 257, 76 Mont. 278. 

49 O.J. p 1055 note 26. 

73- Kan.—«State v. Mlller, 274 P. 
245, 127 Kan. 487. 

49 C.J. p 1055 note 27. 

74. Cal.—Peoplo v. Gibson, 149 P. 
2d 25. 64 Cal.App.2d 637. 

Character of narcotlcs; paraphema- 
lia 

The faot that possession of nar- 
cotics was with unlawful intent was 
demonstrated by the character of the 
narcotlcs found in apartment, and 
by presence in ai>artment of para- 
phernalia used in smoking; opium.— 


People V. Chan Chaun, 107 P.2d 456, 
41 Cal.App.2d 586. 

75. Cal.—^People v. Gibson, 149 P. 
2d 25, 64 Cal.App.2d 537. 

Contradictoxy statements by several 
defendants 

Ih prosecution of several defend¬ 
ants for Illegal possession of nar¬ 
cotic, guilty knowledge may be in- 
ferred from false and contradictory 
statements made by defendants sep- 
arately to arresting officers.—People 
V. Torres, CalA.pp., 219 P.2d 4S0. 

76. Cal.—People v. Physloc, 196 P. 
2d 23, 86 Cal.App.2d 650—^People v. 
Carlton. 189 P.2d 299, 81 Cal-App. 
2d 475. 

77. Philippine.—XJ. S. v. Gan Llan 
Po, 34 Philippine 880. 

49 C.J. p 1055 note 28. 

78. Philippine.—U. S. v. Bandoc, 23 
Philippine 14. 

Va.-—Henderson v. Commonwealth, 
107 S.E. 700, 130 Va. 761. 

79. BZan.—State v. Miller, 274 P. 
245, 127 Kan. 487. 

49 C.J. p 1055 note 30. 

sa Cal.—^People v. Sweeney, 153 P. 
2d 371, 66 Cal.App.2d 865—People 
V. Randolph. 23 P.2d 777, 133 Cal. 
App. 192. 

81. Wash.—State v. Helmer, 8 P, 
2d 412, 166 Wash. 602. 

82. Wash.—State v. Melmer, supra. 

83. Cal.—^People v. Gibson, 149 p. 
2d 25. 64 CaJi.App.2d 537. 
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Pa.—Commonwealth v. Jones, Quar. 
Sess., 46 Dauph.Co. 300. 

84. Cal.—^People v. Ford, 253 P. 966, 
81 Cal.App. 449. 

49 C.J. p 1056 note 34. 

Questions held for jury 

(1) Identlty of packages. 

TT.e.—Roush V. U. S., ac.AFla., 47 
P.2d 444. 

Cal.—People v. Belli, 16 P.2d 809, 127 
Oal.App. 269. 

(2) Whether defendant threw 

package.—People v. Salas, 61 P.2d 
771, 17 Oal.A>pp.2d 76—People v. 

Belli, supra. 

(3) Defendanfs knowledge of the 
presence of narcotic.—^People v. 
Gory, 170 P.2d 433, 28 Cal.2d 450— 
People V. Quong, 42 P.2d 386, 6 Cal. 
App.2d 137. 

(4) Whether clgarettes selzed in 
accused's room were a product of 
marijuana piant—State v. Shotts, 22 
So.2d 209, 207 La. 898, certiorari de- 
nied 66 S.CL 38, 326 U.S. 730, 90 L. 
Ed. 434. 

(6) Whether polson was lald In a 
safe place In accordance with stat¬ 
ute.—Voegell V. State, 133 P.2d 219, 
75 Okl.Cr. 420. 

85, Cal.—People v. Salo, 167 P.2d 
269, 73 Cal.App.2d 686—People v. 
Gibson. 149 P.2d 25, 64 Cal.App.2d 
637. 

86. Cal.—People v. Rumley, App., 
222 P.2d 913—People v. Gibson, 149 
P.2d 26, 64 Cal.App.2d 537. 

49 C.J. p 1055 note 36. 
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narcotic or habit-fonning drug;»"^ to determine 
whether possession of a narcotic was obtained on 
a prescription for personal use;^^ what constitutes 
“proper practice” in prescribing narcotics wheth¬ 
er a physician believed dnigs obviously were needed 
in the treatment of persons prescribed for wheth¬ 
er a sufficient degree of care was used by a druggist 
selling poison to satisfy himself that it was intended 
for legitimate purposes;'9i and whether a drug 
was arranged in a form suitable for sale within the 
meaning of a statute.92 In the absence of a jury, 
the weight of the evidence is a matter for deter- 
mination by the trier of facts.®^ Where the in- 
formation charges accused in two counts, one for 
unlawful possession of narcotics with intent to sell 
and dispose, and the other with unlawfully acquir- 
ing the narcotic, a dismissal of the second count, un¬ 
lawful acquisition, does not require a directed ver- 
dict of not g^ilty on the first.®^ 

Instructions. The court should instruet the jury 
on the issue of fact presented in such manner as 
will enable them to determine, in view of the de¬ 
fense made by accused, whether or not there has 
been a violation of the statute under which the 
prosecution is being conducted.^5 Where the de¬ 
fense is based on an exception in the statute, the 
instructions should correctly present the excep¬ 
tion,®® and an instruction which excludes from con- 
sideration such an exception, which the jury might 
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have found to exist, is erroneous,®*^ notwithstanding 
other instructions cover the exception where they 
are not connected and hannonized with the former 
instruction.®® The instructions should correctly 
state the evidence®® and also the law as to the fine 
and punishment which may be assessed by the jury.l 
Where there is a constitutional prohibition against 
commenting on the evidence, the court should not 
instruet the jury to view the testimony of any class 
of witnesses with caution or suspicion.® 

Where the statute makes possession prima facie 
evidence of intent, it is proper to give instructions 
as to such presumption,® and generally instructions 
conforming to the statute are proper.^ Notwith¬ 
standing the instructions as a whole are sufficient to 
inform the jury in a general way that defendant's 
knowledge of the presence of a narcotic in his ef- 
fects must be shown, the circumstances may be 
such as to entitle him to a specific instruction indi- 
cating the necessity of such knowledge,® and it has 
been held error to read, and subsequently withdraw, 
an instruction to such effect designed to clari fy the 
law in such a situation.® 

Verdict, A verdict will ordinarily be liberally 
construed in the light of the issue made by the 
pleadmg.7 Under an information charging unlaw¬ 
ful possession of a narcotic with intent to sell, 
furnish, or dispose of it, a verdict of "guilty of pos- 


87. UJS.— xy. B. V. Frank, C.C.A.Pa., 
82 F.2d 816. 

Cal.—People v. Oln Bhue, 137 P.2d 
742, 68 ClEa.App.2d 626—People v. 
Chan Chaun, 107 P.2d 466, 41 Cal. 
App.2d 586. 

D.C.—Killlan v. U. S., 29 F.2d 466, 
68 App.©.C. 256. 

N.J.—State V. Norwood, 93 A. 683, 87 
N.J.Law 82—State v. WiUlams, 153 
A. 476, 9 lir.J.Mlsc, 106. 

WaslL—State v. Wilson, 47 P.2d 21, 
182 Wash. 319—State v. Bherwood, 
6 ‘P.Sd 596, 166 Wash. 160. 

88. Ark.—'Starr v. State, 266 S.W. 
64. 165 Ark. 611. 

89. Okl.—Huirman v. State, 230 P. 
272, 28 Okl.Cr. 296. 

49 aJ. p 1055 note 39. 

90. Mass.—Commonwealth v. Noble, 
119 N.E. 610, 230 Mass. 83. L.R.A. 
1918C 667. 

91- Ky.—Elatzmaji v. Common¬ 
wealth, 130 S.W. 990, 140 Ky. 124, 
140 Am.S.R. 369, 80 Xi.R.A.,N.S., 
619. 

92. Nev.—State v. Muldoon, 274 P. 
922, 51 JSTev. 322. 

93. Cal.—^People v. Brown, 206 P. 
2d 1095, 92 Cal.App.2d 360. 

94. Wash.—State v. Wilson, 47 P. 
2d 21, 182 Wash. 319. 


95. Ky.—Commonwealth v. Gabhart, 
169 S.W. 614, 160 Ky. 82. 

49 C.J. p 1066 note 43. 

mstriictlotis held not exroneons 
Tex.—^Hernandez v. State, 129 S.W. 
2d 301, 137 Tex.Cr. 343—Valdez v. 
State, 117 S.W.2d 469, 136 Tex. 
Cr. 201. 

Wash.—State v. Harkness, 96 P.2d 
460, 1 Wash.2d 630. 

Xnstrnotlonfl held properly refosed 
Cal.—^People v. Noland, 143 P.2d 86, 
61 Cal.App.2d 364. 

Wash.—State v. Harkziess, 96 P.2d 
460, 1 Wash.2d 630. 

Oood falth 

In prosecution of physician for 
unlawful sale of morphine, instruc¬ 
tions that, where physician attends 
patient, it is presumed that treat¬ 
ment is 8lven in grood faith, that 
iTOod faith means grood intentione and 
honest exercise of best judgment as 
to patienfs need, and that errors of 
judgment were not evidence of lack 
of good faith, sufflciently deflned 
‘*good faith,** as used in statute de- 
flning the offense, if any definition 
were necessary, as meaning wlthout 
unlawful intention.—Smith v. State, 
13 N.K2d 662, 214 Ind. 169, rehearing 
denied 14 N.K.2d 1017, 214 Ind. 169. 

179 


96. Okl.—Huffman v. Btate, 230 P. 

272, 28 Okl.Cr. 296. 

49 C.J. p 1066 note 44. 

97- Ark.—IStarr v. Btate, 266 B-W. 
64, 166 Ark. 511. 

Tex.—^BYke v. State, 184 S.W. 197, 
79 Tex.Cr. 247. 

98- Ark.—Starr v. State, 265 S.W. 
64, 165 Ark. 611. 

99. N.T.—^People v. I>avico, 156 N.T. 

6. 399, 170 App.Div. 337. 

Statement and review of evidence In 
instructions in crlmlnal cases gen¬ 
erally see Criminal Law S 1^16. 

1. Mont.—«tate v. Mark. 220 P. 94, 
69 Mont. 18. 

49 G.J. p 1066 note 60. 

8. Wash.—Btate v. Smith, 174 P. 9, 
103 Wash. 267. 

49 C.J. p 1066 note 51. 

3- Kan.—State v. Mlller, 274 P. 245, 
127 Kan. 487. 

49 C.J. p 1066 note 47. 

4. Nev.—State v. Muldoon, 274 P. 

922, 61 Nev. 822. 

49 C.J. p 1056 note 48. 

5- Cal,—^People v. Gory, 170 P.2d 
433, 28 Cal.2d 460. 

6. Cal.—People v. Gk>ry, supra. 

7- Wash.—State v- Lee, 220 P. 768, 
127 Wash. 877. 
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session without intent to sell, fumish or dispose of 
same'' is an acquittaL* 

e. Sentence and Pnnistoent 

The punishment which may be meted out for viola- 
tlon of statutes relating to poisons depends on the terms 
of the provisione, and, withln the limite flxed by such 
statutes, the particular punishment !n a given case rests 
in the sound discretlon of the trial court. 

The punishment for violation of statutory pro- 
visions relating to poisons depends on the terms of 
the statutes of the particular jurisdiction,^ and, with- 
in the range fixed by statute, is a matter within the 
sound discretion of Ilie trial court.^0 The discre- 
tion is a wide one,^l and, while its exercise, within 
proper bounds, ordinarily will not be disturbed,^^ 
it should not be exercised arbitrarily.l* A sentence 
approaching the maximum is not an abuse of dis- 
cretion,^^ nor is a sentence of imprisonment for 
possession of narcotics under a state law, notwith- 
standing prior punishment in a federal court.^^ Al- 
though it is the practice of the court to impose only 
the minimum penalty for a first offense under an 
antinarcotic law, the rule may be disregarded in a 
case where a disposition to exploit the vice is 
shown,^® Where the statute fixes the punishment at 
fine or imprisonment, the sentence cannot be both 
fine and imprisonment.^'^ One who has been con- 
victed imder an invalid narcotic act cannot be held 
in custody on the ground that he violated a prior 
statute on the subject, where such prior statute 
relates only to second offenders and he was not 
charged with a second offense.^* 
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§ 8. _Sales and Labeling, Prescriptions, 

and Possession and Use 

a. Sales, distributiori, and labeling 

b. Prescriptions 

c. Possession and use 

a. Sales, Distribution, and Labeling 

The gulit or Innocence of one charged wIth a vlo- 
latlon of a statute regulatlng the sale or distribution of 
poison depends on whether the accused'8 acts were such 
as to bring him within the terms of the statute. 

The guilt or innocence of one charged with a 
violation of a statute regulating the sale, giving 
away, or distribution of poison depends on whether, 
by a fair construction, the facts of the particular 
case bring defendant within the provisions of the 
statute or statutory regulation Thus, whether 
a person “sells” or is engaged in selling poison or 
a narcotic drug depends on whether his acts are 
within the terms of the statute on a reasonable con- 
struction.^® By like construction it is to be deter- 
mined whether one is guilty of a violation of a 
statute makxng it an offense to give away,2i dis¬ 
pose of,22 or fumish23 a narcotic drug, or the means 
of using it 24 Like principies are applicable in 
determining whether there has been a violation of 
a statute requiring the recordation of a sale of 
poison,25 or prohibiting mislabeling or misbranding 
of poison.26 

b. Prescriptions 

Resort must be had to the statutes of the particular 
Jurisdiction to determino whether the issuance of a 
prescription for a dangerous drug, or the sale or fur- 


Wasb.—State v. I<ee, supra. 


11. Phillppine.—^U. S. v. Delgado, 41 
Pliilippine 372. 

ISfc Phllipplne.—^U. S. t. AkbaJ, 87 
Pliilippine 5. 

49 GU. p 1&56 note 61. 

13. Phillppine.—^U. S. v. Lim Sing, 
23 PhlUppine 424. 


14. Wash.—State v. Shimoaka, 261 
P. 290, 141 Wash. 337. 

15. Wash.—State v. Taylor, 258 P. 
796, 142 Wash. 528. 

16. Phillppine.— XJ. 3. v. Anastaslo, 
36 Phillppine 915. 

49 C.J. p 1056 note 65. 

17. Oltl.—Scruggs V. State, 244 P. 
838, 34 Okl.Cr. 97. 

18. Nev.—Ex parte Medeiros, 64 P. 
2d 346, 67 Nev. 301. 

19. Dexivatlves 

«Statute prohibiting sale of opium, 
morphlne, and thelr derivatives has 
been held to extend to any derivative 
of drugs mentioned, including aJka- 
lold cocaine.—State v. Mah Saxa 
Hing, 295 P. 1014, 89 Mont. 178. 

2a m.—See City of Chlcago v. Tru- 
ax Greene & Co., 192 IlLApp. 528. 
Phillppine.—^U. S. v. Liook Chaw, 19 
Phillppine 343. 

49 C.J. p 1048 notes 13,14. 
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21. lowa.—State v. Korth, 217 N. 

' W. 236, 204 lowa 1360. 

49 C.J. p 1049 note 16. 

Separate offense 

Sale and gift of moiaphine are sep¬ 
arate offenses under some statutes.— 
Boyd V. State, 39 S.W.2d 66, 118 Tex. 
Cr. 532. 

22. I>el.-^tate v. Handy, 105 A. 426, 
30 Del. 224. 

49 C.J. p 1049 note 17. 

23. N.Y.—People v. Davico, 156 N.T. 
S. 399, 170 App.Div. 337. 

49 C.J. p 1049 note 18. 

24. Phillppine,—^U. S. V. Co-Pinco, 
10 Philippine 69. 

49 C.J. p 1049 note 19. 

25« Del.—State v. Hopklna, 88 A 
473, 27 Del. 306. 

49 O.J. p 1049 note 21. 

26. Cal.—Gregory v. Hecke, 238 P. 

787, 73 Cal.App. 268. 

49 C.J. p 1049 note 22. 

I Construction and operation of label- 
1 ing statutes generally see supra 
S 4. 


9. Mich.—^In re Moynahan, 238 N. 

W. 169, 255 Mich. 497. 

Nev.—State v. Economy, 130 P.2d 
264, 61 Nev. 894. 

Okl.—^Ex parte Guster, Cr., 200 P.2d 
781, opinion supplemented 203 P. 
2d 889. 

la Wash.—State v. Shimoalca, 251 
P. 290, 141 Wash. 337. 

Sentences held not excessive 

(1) Three years.—People v. Kin- 
sley, 5 P.2d 938, 118 Cal-App. 593. 

(2) Ten vears* Imprisonment on 
ea^ of two indlctments, the sentenc¬ 
es to run concurrenti y.—^Moore v. 
Aderhold, C.C.A.Kan., 108 F.2d 729. 
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flishino of a polson wJthout a prescrirrtlon, constitutes a 
criminal offense. 

The statutes regulating the issuance of prescrip- 
tions for poison and narcotic and dangerous drugs 
contain varied provisions, and resort must be had 
to the statutes to determine under the facts of any 
given case whetber the issuance of a prescription^? 
or the sale^s or furnishing^^ of a poison or drug 
without a prescription is unlawful. Under a statute 
pennitting an exception in favor of a sale of nar- 
cotics on a written prescription, it is no defense to 
a prosecution against a pharmacist for an unlawful 
sale that the doctor telephoned to let the purchaser 
have the narcotic.30 One who sells a poisonous drug 
to another without a prescription is guilty of the of¬ 
fense without reference to whether he is the propri- 
ctor of a drugstore or merely the employee of such 
proprietor.31 Possession whick was originally law- 
ful because it was obtained on a valid prescription 
may becorae unlawful after the death of the patient 
for whom the prescription was issued.32 

Medical treatmenf of addicis. Statutes making 
it unlawful to fumish to or prescribe narcotic and 
habit-forming drugs for habitual users thereof usu- 
ally contain an exemption permitting the prescribing 
of such drugs to habitual users under treatment for 
addiction;33 and, under these statutes it is held that, 
if the drug is prescribed in good faith to an addict 
under the professional care of the physician, and 
without any intent to evade the purpose of the act, 
there is no violation of the statute.34 However, 
even in such cases the physician may not prescribe 
an amount in excess of that limited by the act as a 
daily treatment.35 

False prescription. Under some statutes it is an 
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offense for any person, knowing a physician’s pre¬ 
scription to have been falsely made, to present it to 
a drugg^st with intent to procure a narcotic drug;36 
and a drug addict has no more right to procure a 
narcotic by a false prescription, even though it is 
issued by a doctor from whom he is taking treat¬ 
ment, than any other person-^*^ A prescription made 
in the name of a fictitious person, and unlawfully 
indorsed, in order to procure a narcotic drug, is a 
false prescription within the condemnation of the 
statute.^8 A statute of this nature, w'here confined 
by its terms to narcotic drugs, cJannot be made the 
basis of a prosecution for obtaining a different kind 
of drug by the use of a false or forged prescrip- 
tion.3® 

c. Possession and Use 

In most Jurlsdictlons the possession or use of narcotic 
and hablt-formlng drugs is unlawful except on the con¬ 
ditione and for the purposes specifled by statute. 

Under the statutes in most jurisdictions the pos¬ 
session or use of narcotic and habit-forming drugs 
is unlawful except on the conditions and for the 
purposes specified by the statutes.^o Illegal sale 
and illegal possession constitute two different crimes 
under statutes pfohibiting sale and possession of 
poisons or drugs.'^! Likewise, the provision of the 
Uniform Narcotic Drug Act making’ it an offense 
to obtain or to attempt to obtain a narcotic drug by 
fraud, deceit, misrepresentation, or subterfuge de¬ 
scribes a crime distinet from the offense denounced 
by the provision of the act dealing with unlawful 
possession.Merely being in possession, without 
a license, of opium and paraphernalia for smoking 
is sufficient to constitute a violation of the law.*^^ 
Where the prohibitory statutes are not limited in 


87. Tenn.—Hyde v. State, 174 S.W. 
1127, 131 Tenn. 208. 

49 C.J. p 1049 note 29. 

88. Ind.—^Nlswonger v. iState, 102 N*. 
B. 135, 179 Ind. 663, 46 L.B.A..N. 

e., 1 . 

49 Cjr. p 1049 note 30. 

89. Mlnn.—State v. Whiptple, 173 IST. 
W. 801, 143 Mlnn. 403. 

49 C.J. p 1060 note 31. 

80. Cal.—People v. Gelardi, 176 P. 
2d 855, 77 CaJ.App.2d 467. 

31. Ga.—Oppenhelm v. State, 77 S. 

E. 662, 12 Ga-App. 480. 

49 C.J. p 1049 note 30 [b]. 

38. Cal.— People v. Ard, 78 iP.2d 264, 
25 Oal.Aipp.2d 630. 

83. Wash.—State v. Harkness, 96 P. 
2d 460, 1 Wash.2d 630. 

34. Mass.—Conomonwealth. v. Noble, 


119 N.B. 510, 230 Mass. 83. Li.ll.A. 
1918C 667. 

49 C.J. p 1050 note 34. 

35. Cal.—In re Lord, 250 P. 711, 199 
Cal. 773. 

36. Wash.—State v. Harlmess, 82 P. 

2d 541, 196 Wash. 234. 

\ 

37. Wash.—State v. Harkness, 96 P. 
2d 460. 1 Wash.2d 530. 

38. Wash.—State v. Harkness, su¬ 
pra—State V. Harkness, 82 P.2d 
641, 196 Wash. 234. 

'*Carryingr a falsehood on Its face, 
the prescription is falsely made.”— 
■State V. Harkpess, 82 P.2d 641, 196 
Wash. 234. 

39. N.T.—^People, on Complaint of 
Benedetto,' v. Wittpen, 76 N.Y.6.2d 
670, 190 Misc, 666. 

*<Seconal” 

TJnsuccessful attempt to obtain 
from a pharmacist a sedative known 
as ”seconal,” which is a barbiturate 
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drus or preparation, by the use of a 
false and forged prescription, could 
not be prosecuted under statute pro- 
hibltlng attempt to -procure admin- 
istration of a narcotic drug by false 
or forged prescription.—People, on 
Complaint of Benedetto, v. Wittpen, 
supra. 

40. Cal.—People v. Rumley, App., 
222 P.2d 913—People v. Barton, 119 
P.2d 952, 48 Cal.App.2d 665. 

La.—iState v. Martin, 192 So. 694, 
193 La. 1036. 

Tex.—^De Vine v. State, 206 StW.2d 
247, 161 Tex.Cr. 179. 

49 C.J. p 1060 note 37. 

41. Philipplne.—U. S. v. Liook Chaw. 
19 Philipplne 343. 

49 C.J. p 1050 note 38. 

42. La-—State v. Broadnax, 45 So. 
2d 604, 216 La. 1003. 

43. Philipplne.—^U. S. v. Uy-Kue- 
Beng, 12 Philipplne 461. 

49 C.J. p 1050 note 40: • 
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their application to those persons who prescribe, 
dispense, deal in, and distribute narcotic drugs, but 
provide broadly that no person, unless authorized, 
shall possess a narcotic drug, an ordinary individ- 
ual who is a possessor of a narcotic drug is amena- 
ble to the law.^^ Under some statutes the only per- 
fect defense to a prosecution for possession is a 
valid prescription under the act.^^ 

In general, in order to sustain a conviction for 
possession, the animus possidendi must be present."*® 
In order that possession of a prohibited drug may 
constitute a violation of the statutes, the possession 
ordinarily must be immediate and exclusive, and 
the drug must be under the dominion and control 
of the person charged with possession.^7 However, 
exclusive possession need not be shown where two 
or more parties are jointly charged,^® and, hence, 
one is guilty of violating a statute prohibiting the 
possession of narcotic drug^ where such drug is 
found in the joint possession of him and another.*^^ 

Possession of a prohibited drug ordinarily is es- 
tablished when it is shown that a person has phy- 
sical control thereof with intent to exercise such 
control, or, having had such physical control, has not 

44. Tau —6tate v. Ifartln» 192 So. 

694, 193 lau 1036. 

45. C3al.—People v. Cucco, 193 P,2d 

86, 85 CaI.App.2d 448—^People v. 

Randolph, 23 P.2d 777, 133 CalApp. 

192. 

Prescrlptlons see supra subdlvlsion 

b of thls section. 

46. Pbilippine.—-U- S. v. Llm Poco, 

25 Phllippine 84. 

49 'C.J. p 1060 note 39. 

Zkfc Cantenia 

(1) Knowledg^e, in the sense of 
awareness of the prohibited drugr* 
and as embraced within the concept 
of physical control with intent to 
exercise such control, is an essential 
element of the offense of possessdon. 

—^People V. Gory, 170 P.2d 433, 28 
Cal.2d 450—^People v. Kumley, App., 

222 P.2d 913—^People v. Hardeman, 

210 P.2d 283. 94 CaJ.App.2d 61—Peo¬ 
ple V. Martin, 172 P.2d 910, 76 Cal. 

App.2d 317—^People v. Bledsoe, 171 
P.2d 950. 75 CaIJ^pp.2d 862. 

(2> It has been said by some lower 
courts that neither intent nor knowl- 
edse is an eleznent of this offense, 
and that the mere possession is a 
violation of the act—^People v. Cuc¬ 
co, 193 P.2d 86, 85 CalApp.2d 448— 

People V. Sweeney, 153 P.2d 371, 66 
Cal.App.2d 855—^People v. Johnson. 

152 P.2d 331. 66 Cal.App.2d 164—Peo¬ 
ple V. Bandolph, 23 P.2d 777, 133 Cal. 

App. 192. 

(3) However, these authorities 
have been explcdned as meaningr 
merdy that knowled^re of the char- 
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abandoned it and no other person has that posses- 
sion.5® The possession may be constructive, as 
well as actual,®^ and it is not indispensable to a con- 
viction for unlawful possession to show that accused 
had the illegal drug on his person nor is posses¬ 
sion at the very time of arrest essential.53 

Substances embraced. Marijuana is ordinarily 
embraced within a statute prohibiting the possession 
of narcotics without a written prescription ;64 but, 
under some statutes, possession of marijuana is not 
a criminal offense unless it is of the specific quality 
and kind defined by the statute.^^ Some statutes 
prohibiting the possession of cannabis have been 
held to prohibit the possession of the green, grow- 
ing piant and not to be limited in their application to 
the dried flowering or fruiting tops.®6 

Possession by pharmacist or apothecary. While a 
pharmacist or apothecary may lawfully possess 
narcotics,®*^ sudi possession is ordinarily limited to 
the regular course of his business, that is, the dis- 
pensation of narcotics on a proper prescription of 

a duly licensed physician.^s 

Attempt Under statutes making it a crime to at- 
tempt to commit an offense, it is unlawful for any 

but that he knowlngrly possessed it 
—People V. Martin, 172 P.2d 910, 76 
Cal.App.2d 317. 

52. Cal.—^People v. Torres, App., 219 
P.2d 480—^People v. Agajanlan, 
App., 218 P.2d 114—^People v. John- 
ston, 166 P.2d 633, 73 CaLApp.2d 
488—^People v, Bassett 166 P.2d 
467, 68 Cal.Apip.2d 241—People v. 
Sinclair. 19 P.2d 23, 129 CaJ-APP^ 
820. 

63. Cal.—People v. Johnston, 166 P. 
2d 633, 73 Cal.App.2d 488—People 

V. Bassett, 156 P.2d 467. 68 CaJ. 
App.2d 241—People v. Belli, 15 P. 
2d 809, 127 Cal.APp. 269. 

64. Cal.—People v. Rumley, 222 P. 
2d 913. 

65. m. —^People V. Sowrd, 18 N.EL2d 
176, 870 ni. 140, 119 A.Ii.R. 1396. 

3>ried foxm; extxactioiL of resln 
In order that possession of mari¬ 
juana be unlawful within section of 
the Uniform Narcotics Bni^r Act de- 
flning’ “cannabis,” it must appear 
that the marijuana was from the 
dried flowarlnfir or fruiting tops of 
the piant and that the resin had not 
been extracted.—'People v. Bowrd, su- 
preu 

56. La.—State v. Bonoa, 136 So. 15, 
172 La. 956. 

Miss.—^EUurrls v. State, 176 So. 842, 
179 Miss. 38. 

67. Tex.—0E>ulley v. State, Cr., 217 S. 

W. 2d 866. 

58. Tex.—PuUey v. State, supra. 


acter of the object and of the unlaw- 
fulness of possession thereof is Im- 
material.—People v. Gory, 170 P.2d 
433, 28 Cal.2d 460—People v. Bledsoe, 
171 P.2d 960, 76 Cal.App.2d 862. 

47. Cal.—People v. Gory, 170 P.2d 
433. 28 Cal.2d 450—People v. John¬ 
ston. 166 P.2d 633, 73 Cal.App.2d 
488—People v. Bassett, 156 P.2d 
457. 68 CaI.App.2d 241—People v. 
Sinclair, 19 P.2d 23, 129 Cal.App. 
820—People v. Belli, 16 P.2d 809, 
127 OalA.pp. 269. 

Aotnal control and Management 
In order to Justify a conviction of 
unlawful possession of a prohibited 
drug there must be proof of actual 
control and management of the thing 
prohibited.—State v. Hood, 298 P. 
354, 89 Mont. 432. 

48. 'Cal.—^People v. Bodrigues, 77 P. 
2d 603, 25 CalA.pp.2d 393. 

49. Cal.—People v. Bili, 85 P.2d 645, 
140 CalApp. 389. 

49 Q.J. p 1060 note 37 [b]. 

50. Cal.—^People v. Bumley, App., 
222 P.2d 913—People v. Johnston, 
166 P.2d 633, 73 Cal.App.2d 488— 
People V. Bassett, 156 P.2d 457, 
68 CalApp.2d 241. 

51. CaL—People v. Gallagher, 65 P. 
2d 889, 12 Cal.App.2d 434. 

49 C.J. p 1050 note 41. 

At least constructive possession 
In prosecution for possessing nar- 
Gotlc, state was bound to prove, not 
only that defendant had at leest 
constructive possession of narcotic. 
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person to attempt the possession which is made 
unlawful under the Uniform Narcotic Drug AcL^® 

§ 9 . --- Administering, or Mixing with 

Food or Drink 

a. In general 

b, Criminal prosecutions 

a. Ia General 

It Is generally an offense under the statutes to ad¬ 
minister to another, or to cause another to take, any 
poison or other destructive substance with intent to 
klil or Iftjure. 

In most, if not ali, jurisdictions there are stat¬ 
utes .making it an offense to administer to, or cause 
to be taken by another any poison, or other destruc¬ 
tive substance with intent to kill or injure; and in 
order to constitute administering with intent to in¬ 
jure, under these statutes, it is not necessary that the 
poison be administered with the specific intent to 
do bodily harm, but it is sufficient if it is admin¬ 
istered as a means for the accomplishment of an¬ 
other unlawful purpose.®® Where one administers 
the poison with a malicious purpose, he may be 
guilty, even though ignorant of the poisonous nature 
of the substance.®! It is not absolutely necessary 
that there should be an actual delivery of the poison 
to another.®^ It is immaterial whether the one tak- 
ing the poison was caused to take it by being over- 
come by force,®® or overreached by fraud,®^ or took 
it willingly to commit suicide, if furnished for that 
purpose;®® and, where taken by another in the 
presence, and by direction, of accused, it is his act 
of administering.®® Where poison is left inten- 
tionally, to be taken by another who takes it, it is 
adirdnisterecL®^ 

Entering the stofnach. Administering does not 
take place within the statute unless some portion of 


the poison actually cnters the stomach of the person 
for whom it was intended,®® but, where the poison 
is actually taken by the person whom accused in- 
tended to kill, there can be no question of the com- 
pletion of the offense, even though the dose is in- 
sufficient®® 

Extent of injury. When poison is administered 
and operates to derange the healthy organization of 
the System, temporarily or permanently, it is an in- 
jury within a statute making it an offense to admin¬ 
ister poison to another with intent to injure.*^® 

Mixing with food or drink. In many jurisdic¬ 
tions there are statutes making it a criminal offense 
to mingle poisons or other noxious substances with 
food, drink, or medicine with intent to injure or 
kill another,*^! and, under these statutes, administer¬ 
ing forms no part of the offense,which is com¬ 
plete when the mingling has taken place, coupled 
with the intent to injure,*^® even though the amount 
of poison or noxious substance mingled was not 
sufficient to cause injury.*^^ 

What constitutes food or drink. The word “food” 
as used in such statutes has been defined as any ar- 
ticle used as food or drink by man, whether simple, 
mixed, or compound, including food adjuncts, such 
as condiments and spices.*^® It is not necessary that 
the article should then be in condition for immediate 
human consumptio^j without further process.'^® 

b. Criminal Prooeculaons 

Prosecutions for administering poison, or mfngllng 
poison with food, drink, or medicine, are governed by 
the rules applicable In criminal cases generally. 

General rules apply and govem in prosecutions 
for administering poison, or mingling poison with 
food, drink, or medicine.'^^ it is no defense that 
accused, after mingling poison with food, attempted 


59. La.—State v. Broadnax, 45 So. 
2d 604. 216 La. 1003. 

60. Mich.—People v. Adwards. 6 
Mich. 22. 

49 C.J.P 1067 note 82. 

61. Ky.—Cay^ood v, Common- 
wealth, 13 Ky.Op. 676. 

49 C.J. p 1057 note 83. 

62. Fla.—Snmpter v. State. 11 Fla. 
247. 

49 C.J. p 1067 note 84. 

63. Ohlo.—^Blackburn v. State, 23 
OMo St 146. 

64. Ohio.—^Blackburn. v. State, su¬ 
pra. 

65. Ohlo.—^Blackburn ▼. State, su¬ 
pra. 

.66. Ohio.—^Blackbura v. State, su¬ 
pra. 


67. Tex.—^Morrison v. State, 61 S.W. 
358, 40 Tex.Cr. 473. 

49 C.J. p 1067 note 89. 

68. Fla.—Sumpter v. State, 11 Fla. 
247. 

49 C.J. p 1067 note 91. 

69. Mass.—Commonwealth v. Ken- 
nedy, 48 N.B. 770, 170 Mass. 18. 

49 C.J. p 1067 notes 92, 93. 

70. Mich.—^People v. Carmlchael, E 
Mich. 10, 21, 71 Am.D. 769. 

49 C.J. p 1068 note 95. 

71. as Inoludlnsr 

The word “Injury,” as used in stat¬ 
ute punishing every person who will- 
fully mingles any poison with any 
food, drink, or medicine, with intent 
that the poison shall be taken by any 
human to his Injury, is broad enough 
to include in its scope the word 
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“kill."—Mlnter v. State, 129 P.2d 210, 
76 Okl.Cr. 133. 

72. Tex.—Garnet v. State, 1 Tex. 
App. 606, 28 AruR. 425. 

49 C.J. p 1058 note 98. 

73. Tex.—Harkey v. State, 234 S.W. 
221, 90 Tex.Cr. 212, 17 A.L 1 .R. 1276. 

49 C.J. p 1058 note 99. 

74. Tex.—^Runnels v. State, 77 S.W. 
468, 46 Tex.Cr. 446. 

75. Tex,—^Harkey v. State, 234 S.W. 
221, 90 Tex.Cr. 212, 17 A.Ii.R, 1276. 

76. Tex.—^Harkey v. State, supra. 

49 C.J. p 1068 note 3. 

77. The corpus delicti under these 
statutes consists of adminlstMng* 
poison, or in mingrling poison with 
food, drink, or medicine.—State v. 
Clark, 62 So. 691, 97 Miss. 806. 
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to remove it, but was prevented;*^® nor that a 
greater injury was produced than was anticipated.*^^ 

An indictmcnt in whicli the charge is so laid as to 
bring the case precisely within the description of 
the offense as given in the statute, and alleging all 
the essential requisites that constitute it, is suffi¬ 
cient,®® and, when this is done, other matters need 
not be alleged.®! One who has allegedly poisoned 
another^s food, which was not eaten, should be 
charged with a violation of the statute punishing 
one who willfully poisons food, rather than under a 
general statute dealing with attempts to commit 
crimes, wherc the general attempt statute by its 
terms is applicable only if no other provision is 
made by law for the punishment of an attempt.®^ 

Evidence. The general rules of evidence in 
criminal cases apply.®® The evidence must establish 
the fact that the substance was of the character de- 
nounced by the statute,®^ and was administered, or 
mingled in the food, drink, or medicine, by ac- 
cused.®5 In a prosecution for administering poison 
to another, proof of a Chemical analysis of the con- 
tents of the stomach should be adduced, if possi- 
ble.86 

QuesHons of fact, The intent®^ and guilt®® of 
accused are questions for the jury. 

Insfructions are govemed by the usual rules ap¬ 


plicable in criminal cases.®® Instructions which do- 
not correctly present the question of intent are 
properly refused.®® 

§ 10. Offenses under Particular Federal Stat- 
utes and Prosecutions Therefor 

Questions relatfng to criminal offenses under partic¬ 
ular federal statutes are to be determlned In the light 
of the statutory provislons and the facts of the case. 

Questions relating to criminal offenses under par¬ 
ticular federal statutes, and prosecutions therefor„ 
are to be determined in the light of the language of 
the statutes and the particular facts of the case.®! 
Under the Opium Poppy Control Act, 21 U.S.CA* 
§ 188 et seq, the production of opium poppies is pro- 
hibited except under license issued by the secretary 
of the treasury or his designated agent;®® and the 
act has been held constitutional as necessary and 
proper for carrying into execution a treaty with 
foreign powers designed to eradicate the opium- 
evil tbrough the exercise of control over the pro¬ 
duction and distribution of raw opium.®® The act 
is directed to the growth of opium 3 rielding poppy 
plants within the United States as the source, not 
of an edible food product, but rather of raw 
opium,‘®^ and its validity does not depend on the 
finding of constitutional authority in congress te 
regulate a food product.®® 


78- Tex.—Harkey v. State, 234 S. 
W. 221, SO Tex.Cr. 212. 17 A.L.R. 
1276. 

79- Mioh.—People v. Carmichael, 5 
MIch. 10, 71 Am.D. 769. 

Sa Miss.—-State v. Clark, 52 So. 691, 
97 Mias. 806. 

49 C.J. p 1058 note 9. 

81. l£iss.—State v. Clark, supra. 

49 C.X p 1058 note 10. 

82. Okl.—Minter v. State. 129 P.2d 
210, 75 Okl.Gr. 183. 

83. Sridence lidd admisslble 

Cal.—^People v. Cline, 31 P.2d 1095, 
138 Cal.App. 184. 

84. Miss.—Osbome v. State. 1 So. 
349, 64 lOss. 318. 

49 C.J. p 1058 note 11. 

85. Fla.—Joe v. State, 6 Fla. 591, 
65 Am.D. 579. 

49 C.J. p 1058 note 12. 

Sridenoe keld snffldent 
Cal.--People v. Torres, 192 P.2d 45, 
84 Cal.App.2d 787—^People v. Cline, 
31 P.2d 1095, 138 Cal.App. 184. 
Ifidi.—People v. Mitchell, 298 N.W. 
496. 298 Mich, 172. 

8& Fla.—Joe T. State. 6 Fla. 591, 65 
AmJD. 679. 

87. Tex.—Harkey v. State, 234 S.W. 
221. 90 Tex.Cr. 212, 17 A.L..R. 1276. 

88. Tex.—^Harkey v. State, supra. 


89. Xnstractloiis not erroneous 

Cal.—People v. Cline, 31 P.2d 109'6, 

138 Cal.App. 184. 

90. Mi<di.—‘People v. Carmichael, 6 

Mich. 10, 71 Am.D. 769. 

49 C.J. p 1058 note 16. 

91. FCarihiLaaa Aot 

(1) In order to authorlze convic- 
tion for maklngr an illegral transfer 
of marihuana in vioiation of the 
Marihuana Tax Act, the govemment 
was not required to prove that a for- 
mal demand had been made on de¬ 
fendant for a written order of trans¬ 
fer, but it was sufficient to estab¬ 
lish that a request for the order 
form was made subsequent to the 
transfer and that defendant had no 
such order fonn.—^Hensley v. U. 'S., 
160 F.2d 267, 82 U.S.App.D.C. 14, cer¬ 
tiorari denied 67 S.Ct. 1305, 331 IT.S. 
817, 91 Ij.FcL 1835, rehearingr denied 
67 S.Ct. 1530, 331 UjS. 867, 91 L.F3d. 
1871. 

(2) An indictment chargringr viola- 
tions of Marihuana Act was not de- 
.fective in that It chargred that sale 
of the drugr was not made in pursu- 
ance of a written order on a form 
issued In blank for that purpose '*by 
the Commissloner of Interna! Reve- 
nue”, whereas the act requires that 
the form be issued by the secretary 
of treasury, in vlew of fact that the 
power to prescribe the' order form 
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had been delegrated to the commis- 
sioner of Intemal revenue pursuaat 
to authority contained in the Act.— 
Kinnison v. IT. S., 158 F.2d 403, 81 
IT.S.App.I>tC. 312, certiorari denied 67 
S.Ct 966, 330 U.S. 834, 91 L.Ed. 1281. 

92. U.S.—Stutz V. Bureau of Nar- 
cotlcs of Department of Treasury 
of U. S., D.aCaJ., 56 PJSupp. 810. 

93. U.S.—Stutz V. Bureau of Nar- 
cotics of Department of Treasury 
of U. S., supra. 

'Wlsdom or success of lesrislatlon 
The constitutionality of Opium 
Poppy Control Act does not depend 
on the wlsdom or success of such 
le^rislation as a method of dlscharg^- 
Ing* obligratlon of United States un¬ 
der International Opium Convention 
of 1912 to control production and 
distribution of raw opium, as lonff 
as a rationally sound basis exista 
for congrressional determlnatlon that 
such legrislatlon is appropriately re- 
lated to the dischargre of constitu¬ 
tional powers.—Stutz v. Bureau of 
Narcotica of Department of Treasury 
of U. S., supra. 

94. U.S.—Stutz V. Bureau of Nar¬ 
cotica of Department of Treasury 
of U. S., supra. 

95. U.S.—Stutz V. Bureau of Nar- 
cotics of Department of Treasury- 
of U. S., supra. 
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g 11 , -- Anti-Narcatic Act 

a. In general 

b. Validity of act and reg^ulations there- 

under 

c Particular offenses under act 

d. Criminal prosecutions 

a. Ia General 

The declared object of the antl-narcotic act Is to 
ppovide revenue, and whatever mora! effect Is attained 
b/ the law Is incidental to fts operation as a revenue 
measure. The act shouid be construed as a whole and 
wlth a view to avoiding a conciusion of unconstitution- 
ailty. 

The declared object of the federal narcotic law, 
commonly known as the Harrison Narcotic Act or 
the Harrison Anti-Narcotic Act, is to provide rev- 
emie;9® and, although its purpose has been said to 
be to restrict the distribution of narcotics to medical 
purposes only,^7 to minimize the spread of addiction 
to the use of drugs,^* and to accomplish a moral 
purpose,^*® whatever moral effect is attained by the 
law is purely incidental to its operation as a reve¬ 
nue measure.1 Direct control of medical practice 
in the States is beyond the power of the federal 
govemment,^ and incidental regulation of such prac¬ 
tice by congress through a taxing act cannot ex- 
tend to matters inappropriate and unnecessary to 


§ 11 

reasonable enforcement of the measure;® hence, 
the act will not be construed to be a regulation of 
professional conduci.^ In accordance with the 
principle that a statute must be construed, if fairly 
possible, so as to avoid not only the conciusion that 
it is unconstitutional,^ but also to avoid g^ave 
doubts as to its constitutionality,® the act will be as- 
sumed to be a taxing measure,'^ since congress has 
no power to restrain the purchase of opiates and 
other drugs.® 

In determining whether the statutory provisions 
have been violated, the original anti-narcotic act 
and the amendments thereto shouid be construed as 
a whole.® Those provisions of the act which reg¬ 
ulate and restrict traflBic in the outlaw drug, and 
which are criminal provisions,, shouid be strictly 
construed.^® A single sale of narcotics by a person 
not authorized to sell them constitutes a crimeA^ 
The act is not aimed at aU purchases or sales of the 
specified drugs,!® but at sales of such drugs in 
violation of the statutory xequirements, enacted as 
aids to the enforcement of the taxes imposed by the 
act;i® and ali those persons who register and pay 
the taxes required of them in their several classes 
may lawfully purchase, sell, dispense, or distribute 
narcotic drugs in or from an original stamped pack- 
age.i4 


96. U.S.—Llnder v. U. Wash., 45 

S.Ct 446, 268 tT.S. 5, 69 L.BdL 819, 
39 A.L.R. 229—Nigro v. U. S., C.C. 
A.MO., 117 F.2d 624, 133 A.L.R. 
1128—TT. S. V. Anthony, D.C.Cal., 
16 P«Supp. 653, 

La.—State v. Vaccaro, 8 So.2d 299, 
200 La. 475. 

Rrevention of deaUnga wltlioiit taxes 
At least one purpose of Harrison 
Anti-Narcotic Act was to prevent 
dealing in narcotics on which no tax¬ 
es had been tpaid.—^Flowers v. U. S., 
C.CJLNeb., 83 P.2d 78. 

97. TJjS.—T rader v. JJ. S., C,C.A.P|l., 
260 P. 923, certiorari denied 40 S. 
Ct 119, 251 U.S. 665, 64 L.Bd. 412. 

98. U.S.—U. S. V. BaJint, N.T., 42 S. 
Ct 301, 268 U.S. 260, 66 L.Ed. 604. 

99. U.S.—^U. e. V. Jin Puey Moy, Pa., 
36 e.Ct 658, 241 U.S. 394, 60 L.Bd. 
1061. Ann.Cas.l917D 864—Thomp¬ 
son V. U. S., Mo., 268 P. 196, 169 
C.C.A. 264, certiorari denied 40 S. 
CL 67, 261 U.S. 653, 64 L.Bd. 411. 

1. U.S.—Llnder v. U. S., Wash., 45 
S.Ct 446, 268 U.S. 6, 69 L,Bd. 819, 
39 A.L.R. 229—Nigro v. U. S., CC. 
AJIo., 7 P.2d 653. 

49 C.J. p 1069 note 22. 

Begnlatton under gulae of revenue 
The Harrison Anti-Narcotic Act is 
an act regulatlng the sale of drugs 
under the guise of a revenue statute. 
—People V. Ctennaro> 26 N.T.S.2d 336, 


261 App.t>lv. 633. affirmed 39 N.B.2d 
283, 287 N.T. 667. 

2. U.S.—^Linder v. U.,S., Wash., 46 
S.Ct 446, 268 U.S. 6, 69 L.Bd. 819, 
39 A.L.R. 229. 

49 C.J. p 1060 note 46. 

3. TJ ^—^Linder v. U. S., supra. 

4. U.S.—^Linder v. U. S., supra—U. 
e. V. Anthony, U.C.Cal., 16 P.Supp. 
563. 

5. U.S.—Linder v. U. S., Wash., 46 
S.Ct 446, 268 U.S. 5, 69 L.Bd. 819, 
39 A.L.R. 229—^U. & v. Anthony, D. 
C.Cal., 15 P.Supp. 663. 

6. U.S.—Linder v. U. S., Wash., 46 
S.Ct 446, 268 U.S. 6, 69 L.Ed. 819, 
39 A.L.R. 229. 

7. U.S.—Nigro v. U. S., Mo., 48 S. 
Ct 388, 276 U.S. 332, 341, 72 L.Bd. 
600, answer conformed to, C.C.A., 
27 P.2d 1019. 

49 C.J. p 1060 note 43. 

8. U.S.—^Blockburger v. U. S., 111., 
62 S.Ct 180, 284 U.S. 299, 76 L.Bd. 
306. 

49 C.J. p 1060 note 44. 

9. U.S.—^Flowers v. U. S., C.C.A. 
Neb., 83 P.2d 78. 

Froductlon of aynthetlo xuorphlne 
BfCorts to produce synthetic mor- 
phine have been held to involve no 
violation of laws wMch regulate 
deallngs only in ^erivatlves of opium 
and coca leaves.—^U. S. y. Liss, C.C. 

18S 


A.N.T., 137 P.2d 995, certiorari de¬ 
nied 64 S.Ct 78, 320 U.S. 773, 88 L. 
Bd. 462, Londoner v. U. S., 64 S.Ct 

78, 320 U.S. 773, 88 L.Ed. 462, Cohen 
V. U. e., 64 S.Ct 79, 320 UjS. 773, 88 
L.Bd. 463, Mainella v. U. S., 64 &Ct 

79, 320 U.iS. 773, 88 L.Bd. 465, Pox 
V. U. S., 64 S.Ct 79, 320 U.S. 773, 88 
L.Bd. 463, and Lowensteln v. U. S., 
64 S.Ct 79, 320 U.S. 773, 88 L.Bd. 463. 
Speolflo Intent 

The government Is not obligated to 
Show any speciflc intent—Coulston 
V. U. S., C.C.A.Okl., 61 P.2d 178. 

10. U.S.—^U. S. V. Doremus, D.C. 
Tex., 246 P. 968, reversed on other 
grounds 39 S.Ct 214, 249 U.S. 86, 
63 L.Bd. 493. 

49 C.J. .p 1060 note 45. 

11. U.S.—^Nicoli V. Brlggs, C.C.A. 
Kan., 83 F.2d 376. 

12. U.S.—^Blockburger v. U. S., IU„ 
62 S.Ct. 180, 284 U.S. 299, 76 L.Ed. 
306—Nigro V. U. S., C.C.A.M 0 ., 117 
P.2d 624, 133 A.L.R. 1128—U. S. v. 
Anthony. D.C.Cal., 15 P.Supp. 563. 

13. U.S.—^Blockburger v. U. S., IlL, 
52 S.Ct 180, 284 UJS. 299, 76 LuBd. 
306. 

14. U.S.—^Flowers v. U. SI, C.C.A. 
Neb., 83 F.2d 78. 

Pailure to register and pay tax see 
infra subdlvislon c (1) of this sec- 
tion. 

Selling or purcha^ing ffom unstamp- 
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Whaf constitutes sale, The word "sale” in the 
anti-narcotic act is nsed in its ordinary and popular 
sense.l5 It has been held that there is a sale within 
the meaning of the act when the parties have agreed 
on ali terms of sale of the narcotic and nothing re- 
mains but payment by the buyer, although the seller 
retains possession until payment,^® and where, if the 
transaction were a lawful one, seller couid maintain 
an action for the purchase price of the goods.!*^ 
In any event, such circumstances are sufficient to 
show an unlawful dealing in narcotics.^® On the 
other hand, it has been held that a sale of narcotics 
under the act is not complete unless either the pur¬ 
chase price has been paid or the property deliv- 
ered.i® 

"Selling” vrithin the meaning of the statute, is 
not confined to parting with one^s own property.^® 
The delivery or transfer of a narcotic h 3 rpoderm- 
ically and the receipt of pa 3 rment for sudh hypo- 
dermic injection has been held to have ali the com¬ 
ponent parts of a sale.^i A sale is complete when 
the drug is delivered on the buyeris direction, even 
though the dnig is not personally handled by the 

buyer.22 

Exempt preparafions and remedies, The anti- 
narcotic act exempts from its operation the manu- 
facture, sale, distribution, giving away, dispensing, 
or possession of certain preparations and remedies 
which do not contain more than a prescribed amount 


of a narcotic drug,®® provided this is done for medi- 
cinal purposes and the manufacturer, producer, com- 
pounder, or vendor, including a dispensing physi- 
cian, keeps a record.24 Under this provision, not 
ali physicians, but only “dispensing” physicians, 
are required to keep records the physician must 
be one who manufactures, produces, compounds, or 
vends, or possibly only one who vends, the drugs,2fi 
and no record need be kept by physicians adminis- 
tering to patients whom they personally attend.^? 
The words “preparations and remedies,” as used in 
this provision, have been construed to mean actual 
medicinal preparations and remedies such as a drug- 
gist or physician would normally dispense.^® 

b. Validity of Act and Begnlatioiis Thereander 

The validity of the federal antl-narcotic act has fre¬ 
quenti/ been upheld; and under It needfui administra¬ 
tive regulations may be made whfch have the efTect of 
law. 

The constitutionality of the act has been upheld 
in numerous decisions as a valid exercise by con- 
gress of the authority given it by the Constitutiones 
to enforce an excise tax,®® and as not being a mere 
attempt to invade,®! or an invasion of,®® a power 
not delegated, the reserved police power of the 
States; and, the legislation being within the taxing 
power of congress, it is not a matter of objection 
that its effect may be to accomplish another pur- 
pose as well as the raising of revenue.®® Provisions 


ed paclEas:e se e infra snbdivision 
c (2) of this section. 

15. U.S,—Aifrontl v. U. S., C.CJ5 l. 
Mo.. 146 P.2d 8. 

ICera STivlng* of inforxnation. 

A physician who grave government 
informer name of man from whom 
heroin miglit be secured to dose mce 
liorses, without any prearrangement 
wlth snch man or expectation of re- 
muneration, was not guilty of selling 
or purchasing narcotics either as 
Principal, aider and abettor, or ac- 
cessory before the fact.—^Morei v. U. 
S., C.aA.Ohio. 127 P.2d 827. 

16. U.S.—^Pisk V. U. S., C.C.A.Tenn., 
279 P. 12—Hammer v. U. S., N.T., 
249 P. 336, 161 C.CAu 344. 

,17- U.S.—Plsk V. U. S., C.CA.Tenn., 
279 P. 12. 

IS. TT.S.—^Leon v. tT. S., C.CJLCaI., 
290 P. 384, certiorari denied 44 S. 
Ct. 37, 263 U.S. 710, 68 L.Bd. 618. 

19. U.S.—Bamett v. U. S., C.CJL 
Wash., 171 P.2d 721. 

20. U.S.—Jin Puey Moy v. U. S., Pa.. 
41 S.Ot. 98, 254 U.S. 189, 65 L.£d. 
214—Nigro v. U. S.. C.C.AMa., 117 
P.2d 624, 133 A.L.R. 1128. 

Particlpation in sale by Issuance of 
prescrlption see Infra subdivlsion 
c (3) of this section. 


^21. U.S.—Hatigan v. U. S.. C.C.A 
Wash., 88 P.2d 919, certiorari de¬ 
nied 67 S.Ct. 938, 301 U-8. 706, 81 
L.Ed. 1359, rehearing denied 58 S. 
Ct 52, 302 U.S. 774, 82 L.Ed. 600. 

22. U.S.—^Ratlgan v. U. S., supra, 

23. U.S.—^Toung v. U. 6., Hawail, 62 
S.Ct 610, 3116 U.S. 257, 89 L.Ed. 
832. 

49 «0.3. p 1062 note 89. 

**Paregoxlo*» is a preparation of 
limited narcotic content within pro¬ 
vision in Harrison Narcotic Act ex- 
empting preparations of limited nar¬ 
cotic content.—^Morris v. U. S., C.C. 
A.Tex., 123 P.2d 957. 

*^SiuoldliLg opium;” "opium prepaxed 
for smokliig” 

The exemptlon does not apply to 
**smoking opium” or **opium prepared 
for smoking” as neither of such sub- 
stances is a remedy or a preparation 
sold as a medicine.—Chln Gum v. 
U. S., C.C.A.Mass., 149 P.2d 675, mo- 
tion denied 160 P.2d 766—49 C.J. p 
1060 note 49 [c]. 

24. U.S.—^Young V. U, S., Hawaii, 62 
S.Ct 610, 316 U.B. 267, 86 LuEd. 832. 

25. U.S.—^Toung ▼. U. S., supra. 

26. U.S.—Young V. U. S., Hawaii. 62 

186 


S.Ct 610, 315 U.S. 267, 86 L.Bd. 
832. 

27. U.S.—^Young v. U. S., supra. 

28. U.S.—Stetson v. U. S., 267 P. 
689, 168 C.C.A. 639. 

49 C.J. p 1060 note 49. 

29. U.S.—Ballstrerl v. U. S., C.C.A 
Cal., 100 F.2d 928—^Beland v. U. S., 
C.C.ATex., 100 P.2d 289, certiorari 
denied 69 S.Ct 485, 306 U.S. 636, 
83 L.Ed. 1087—Mauk v. U. S., C. 

*C.AOr., 88 P.2d 657, certiorari de¬ 
nied 68 S.Ct 17, 302 U.S. 684, 82 
L.Ed. 627—Cook v. U. S., C,C.A 
Okl., 33 P.2d 609, certiorari denied 
50 S.Ct 34, 280 U.S. 688. 74 L.Ed. 
633. 

49 C.J. p 1069 notes 24. 26. 

30. U.S.—^U. S. V. Doremus, Tex., 89 
S.Ct 214, 249 U.S. 86, 63 L.Ed. 493. 

49 C.J. p 1069 noto 27. 

31. U.S.—^U. S. V. Doremus, supra. 

32. U.S.—Watson v. U. S., C.C.A 
Idaho, 16 P.2d 62, certiorari denied 
47 S.Ct 676. 274 U.S. 739, 71 L. 
Ed- 1318. 

49 C.J. p 1059 note 29. 

33. U.S.—^U. S. V. Doremus, Tex., 39 
S.Ct 214, 249 U.S. 86, 63 L.Ed. 
493. 

49 <1J. p 1059 note 30. 
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genuinely calculated to aid in enforcing the revenue 
features of the act, such as the provision prohibit- 
ing the retail sale of narcotics without a prescrip- 
tion,34 or a sale except on the written order of the 
buyer on a prescribed forni,^5 and regardless of 
whether or not the buyer is one of the class required 
to register under the act,36 have been held valid, as 
have the administrative features of the act.37 

Regulations under act Congress has empowered 
the secretary of the treasury to make all needful 
rules and regulations for carrying into effect the 
provisions of the act;36 and the secretary of the 
treasury is further authorized to confer his powers 
respecting regulations on the commissioner of nar¬ 
cotics or the commissioner of intemal revenue.39 A 
regulation which is needful and made in pursuance 
of carrying the statute into effect has the effect of 
law, violation of which may be the subject of a 
criminal penalty.'*® In general, if the regulation 
fulfiUs the purpose of the law, and is not in effect 
an addition to or limitation on it, it is valid^i A 
regulation requiring the name and address of a per- 
son on a prescription by which he obtains narcotics 
has been held reasonable, proper, and needful.42 So, 
too, a ruling of the commissioner of internal reve¬ 
nue excluding from the exemption of registered 
physicians whose who, as a nile, do not see their 
patients, but base most of their prescriptions on 
written statements sent through the mail and who 
prescribe the same remedy for all alike, has been 

uphel(L^3 

On the other hand, only such rules or regulations 
as are required for the enforcement of the act are 
valid under this provision.^^ A regulation specify- 
ing the drugs or the quantity thereof which a phy- 


§11 

sician may prescribe to a addict, or specifying the 
frequency of prescriptions, would be not only con- 
trary to the law, but would also make the law un- 
constitutional as being clearly a regulation of the 
practice of medicine and a rule requiring a phy- 
sician to be in personal attendance on a patient 
‘'away from his office” to come within the exemption 
of the provision, requiring a phy sician to keep a 
record of drugs dispensed or distributed “except 
such as may be dispensed or distributed to a patient 
upon whom such physican . . . shall personally 

attend,” has been held void, as contrary to the lan- 
guage of the act and not necessary to its enforce- 
ment.‘*6 

c. Farticular Offenses under Act 

(1) Failure to register and pay tax 

(2) Selling or purchasing from un- 

stamped package 

(3) Absence or misuse of order forms 

(4) Possession 

(1) Failure to Register and Pay Tax 

Under the ant!-narcotic act it Is an offense for one 
to manufacture, sell, deal in, or distribute certain nar- 
cotic drugs without registerlng with the collector of 
internal revenue and paying the speciai tax required 
by the act. 

Under the anti-narcotic act every person who im- 
ports, manufactures, produces, compounds, sells, 
deals in, dispenses, or gives away certain narcotic 
drugs listed therein must register with the collector 
of internal revenue of the district, and pay a spe¬ 
ciai tax.^7 This section applies to such persons as 
dealers, physicians, dentists, veterinarians, and other 
practitioners, who may lawfully deal in or handle 
narcotics and no one is required to register ex- 


3i. U.S.—-Webb V. TJ. fl., Tenn., 39 S. 
Ct 217, 249 U.S. 96, 68 L.Bd. 497— 
Saunders v. U. 260 F. 386, 171 
aCLA- 252. 

35. U.S.—Nigro v. U. S., Mo., 48 S. 
Ct. 388, 276 U.S. 332, 72 L.Ed. 600, 
answer conformed to, C.C.A., 27 F. 
2d 1019. 

49 C.J. p 1059 note 32. 

36. U.S.—U. S. V. Wong Sing, UtaJhi, 
43 S.CL 7. 260 U.S. 18, 67 L.Ed, 
105—^Lawrence v. U. S., C.C.A.Okl., 
28 F.2d 608. 

37. UjS.—Stetson v. U. S., Mlch., 257 
F. 689, 168 C.C.A. 639. 

Valldlty of statutory presumption 
or prima facie evldence rule see 
infra subdlvlsion d (3) (a) of this 
section. 

38. U.S.—Lewls v. U. S., C.A.Wash., 
170 F.2d 43. 

39. U.S.—Lewls v. U. S., supfa. 

40. U.S.—^Lewis v. U. S., supra. 


41. U.S.—^U. S. V. Josepb Fleming, 
etc., Co., D.C.Pa., 251 P. 932. 

49 C.S, p 1060 note 38. 

42. U.S.—^Lewls v, U. S., C.A.Wash., 
170 F.2d 43. 

43. U.S.—^Tucker v. WllUamson, D. 
CObio, 229 F. 201. 

44. U.S.—^Hurwitz v. U. S., C-U-A. 
Mo., 280 F. 109. 

45. U.S.—U. S^ v. Anthony, D.C.Cal., 
15 F.Supp. 553. 

46. U.S.—Hurwltz v. U. S., supra. 

47. U.S.—Flowers v. U. S., C.OJL 
Neb., 83 F.2d 78. 

Slngle Infjraotion 

An unregistered person of tbe class 
reoLuired to register, wbo gives away 
morphlne, altbough in only a slngle 
instance. Is Indictable for failure to 
register.—Weare v. U. S., C.C.A. 
Minn., 1 F.2d 617—Betbea v. U. S., 
C.CJLI11., 1 F.2d 290. 
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On wbom tax Imposed 
Tbe tax Is Imposed not on a retail 
purchaser for bis own use but on 
importers, manufacturers, producers, 
dealers, and practitioners, persona 
wbo deal in and dispense the drugs. 
—Nigro V, U. S., C.C.A.MO., 117 F. 
2d 624, 133 A.L.IL 1128. 

LlablUty as prlnolpal 
Wbere defendant bad no Interest 
in common with addicts, but admit- 
tedly asslsted anotber to maAe sale 
of cocaine, be was liable as a Prin¬ 
cipal.—Carpenter V. U. S., aCAuGa., 
63 F.2d 174. 

48. U.S.—^Flowers v. U. S., C.C.A., 
Neb., 83 P.2d 78. 

Ordlnary or dlctionary meanlngs 
Words ‘^byslcian,” **dentist," or 
“veterinary surgeon” in provision 
requiring sucb persons to register in 
order to bandle narcotics were uaed 
in tbeir ordlnary or dlctionary mean* 
ing,—Flowers v. U. S., supra. 
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cept those who import, deal m, manufacture, sell, 
or distribute or give away the narcotics embraced 
witliin the act^^ Accordingly, one who peddles^® 
or purchases^i narcotics from unstamped packages 
is not required to register, and cannot be convicted 
for failure to do so. In other words, this section 
applies to offenses that may be committed oniy by 
a limited class of persons, namely, persons eligible 
and required to register under the provisions of 
the act;52 only those who dispense from stamped 
packages and constitute the classes which must pay 
taxes.®^ 

Under the anti-narcotic act and departmental reg- 
ulations, registration is permitted by, and limited 
to, physicians, and other practitioners or persons 
qualified or authorized under the laws of the vari- 
ous jurisdictions to distribute, dispense, give away, 
or administer narcotics.^^ Thus the right to regis¬ 
ter and pay a tax under the statute depends on the 
right to dispense under the state laws.55 Neither a 
collector of intemal revenue nor any other admin¬ 
istrative officer has a discretion to refuse registra¬ 
tion to a practicing physician licensed under the 
laws of a state.56 The w^ord “dispense” in the act 
applies to physicians, and they must register under 
the act,®7 and a physician who dispenses and who is 
also a dealer in narcotic drugs must register as both 
under the act;^* but a physician who does not dis¬ 
pense narcotics is not required to register.^» An 


osteopath who is not authorized to use narcotic 
drugs under the statutes of the particular state is 
not entitled to register under the anti-narcotic 
act,60 whereas an osteopath authorized to use nar¬ 
cotics under the state law is entitled to registra¬ 
tion.®^ 

Those persons required to register must do so ac- 
cording to their manner of dealing, and the amount 
of taxes payable by them differs as their manner of 
dealing differs.®^ No one registered in his par¬ 
ticular statutory category may lawfully invade the 
field of those in other categories, since his registra¬ 
tion and the amount of the tax paid j&x his status.®® 

Place of registration. One registering under the 
act must register in the district where the business 
is to be carried on, notwithstanding his “place of 
business” or “office” may be elsewhere.®^ 

(2) Selling or Purchasing from Unstamped 
Package 

It Is uniawfui under the federal antl-narcotic act 
for any person to purchase, sell, dispense, or distribute, 
except in or from an original stamped package, any of 
the drugs mentioned In the act. 

Under the federal anti-narcotic act it is uniawfui 
to purchase, sell, dispense, or distribute any of the 
drugs mentioned m the act, except in or from orig¬ 
inal stamped packages.®® This provision is of gen-^ 
eral application and applies to ali persons,®® and is 


49. tJJS.—Bngr Jun? T. TJ. S., C.C.A. 
N.J., 46 F.2d 66. 

Sale as distinet from possession 
These provisions apply to the bnsl- 
ness of selling narcotics as distinet 
from mere possession thereof.—Stet- 
son V. U. S., Mich., 257 F. 689. 168 
aOA. 639. 

Sa U.S.—Flowers v. TT. S., C.CJL 
Neb., 83 F.2d 78—Martin v, U. S., 
aCJLTenn., 20 F.2d 786. 

^Other practitioners*’ in provision 
reauiring such persons to register do 
not mean illicit, curbstone peddlers. 
—^Flowers v. XJ. S.. C.CJLNeb., 83 F. 
2d 78. 

51. U.S.—^Ross V. TJ. S., C.C.A.Tenn.. 
23 F.2d 679. 

52. U.S.—Roberts v. TJ. S.. C.C.A. 
Mo., 96 F.2d 39—^Acnna v. U. S., 
C.C.A-Tex., 74 F.2d 369—Stokes v. 
TJ. S., C.C.A.MO.. 39 P.2d 440—But- 
ler V. U. S.. C.C.A-Okl., 20 P.2d 570. 

49 CJ. p 1062 note 3 [a]. 

63. U.S.—Russell v. TJ. S., 'C.C.A.N. 
T.. 26 F.2d 363—^Martin v. TJ. S.. 
C.€LA.Tenn.. 20 F.2d 785. 

54. TJ.S.—^Kavanagh v. Powler, CC. 
AJMCich., 146 P.2d 961—Perry v. 
Xiarson, D.C.Fla., 25 F.Supp. 728. 

49 C.J. p 1060 notes 55. 56. 

55. TJ.S.—Perry v. Larson, CjC.JL 


Fla., 104 F.2d 728—^Perry v. Lar- 
son, D.C.Fla, 25 F.Supp. 728—Con- 
over V, Maloney, 16 F. 

Supp. 419. 

ZTatnzopatlis 

TJnder state statute provlding for 
practlce of naturopathy with proviso 
denylng authority to practlce “ma¬ 
teria medica.*' a naturopath was not 
a **physician” entitled to register and 
pay tax under federal narcotic drug 
act.—^Perry v. Larson. C.CA-Fla, 104 
F.2d 728. 

56. TJ.S.—Georgia Ass’n of Osteo- 
pathlc 'Physicians & Surgeons v. 
Allen, C.C.A.Ga, 112 F.2d 62. 

49 C.J. p 1060 note 57. 

57. U.S.—U. S. V. Case, 8 Puerto Ri- 
co Fed. 255. 

58. U.S.—Blunt V. TJ. S., HI., 26’5 F. 
332, 166 C.C.A. 602, certiorari de- 
nied 39 S.Ct. 290, 249 U.S. 608. 68 
L.Ed. 800. 

59. U.S.—Pendleton v. U. S., aCJL 
W.Va, 290 F. 388. 

60. U.'S.—Georgia Ass*n of Osteo- 
pathic Physicians & Surgeons v. 
AJlen. C.CA..Ga, 112 F,2d 52— 
Burke v. Kansas State Osteo>pathic 
Ass*n, C.C.A.Kan., 111 F.2d 260— 
Conover v. Maloney, D-C-KJ., 16 
F.Supp. 419. 


61. U.S.—Waldo V. Poe, D.C.WaslL, 
14 P.2d 749. 

49 C.J. p 1060 notes 61, 68. 

62. U.S.—^Flowers v; U. S., C.C.A 
Neb., 83 F.2d 78. 

63. U.S.—^Flowers v. U. S., supra 

64. U.e.—Wallace v. U. S., 111., 243 
F^ 300, 166 C.C.A. 80, certiorari de- 
nled 38 S.Ct 11. 245 U.S. 650, 62 
Ii.Ed. 531. 

65. U.S;.—^Flowers v, U. 6., C.CA. 
Neb., 83 F.2d 78. 

"Stamped package,” within statute, 
means a package which has appro- 
priate tax-paid stamps, and proof 
that drug found in defendanfs pos¬ 
session had never been in a stamped 
package. but had been lawfully xnan- 
ufactured and delivered to army 
without stamps and labeled accord- 
ingly, did not establish any defensa 
—^Frazier v. U. S., 163 F.2d 817, 82 
U.S.App.D.C. 332, afflrmed 69 S.Ct 
201, 335 U.S. 497, 93 L.Ed, 187. re- 
hearing denied 69 S.Ct 488, 336 U. 
S. 907, 93 L.Ed. 1072. 

A slngle sale of unstamped nar¬ 
cotics is a crime.—Nicoli v. Briggs, 
C.CA..Ean., 83 F.2d 375. 

66. U.».-Acuna v. U. SL, C.C.A.Tex., 
74 F.2d 359—Stokes v. U. £(.> C-OA. 
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not limited to those required to register and pay a 
special tax.^^ 

One who has registered and paid the tax required 
of persons in the class to which the handler be- 
longs may purchase, sell, dispense, or distribute, as 
his registration may contemplate, provided he does 
so in or from the original stamped package.®^ A 
person who is registered is not, in order that he 
may lawfully sell, required to sell both in and from 
an original stamped package,^» and a sale of drugs 
does not constitute a crime under this particular 
section, even though it is made in an unstamped 
package, unless it is made also from an unstamped 
package.70 Wholesalers may sell in the original 
stamped package,but they are not allowed to sell 
by retail from such a package retail dealers 
may sell or dispense from, but not in, the original 
stamped package registered physicians and 
others of that class may administer from an orig¬ 
inal stamped package, but may not sell in such a 
packageJ^ In short, some may lawfully sell and 
handle in, and some from, an original stamped 
package, depending on their registration, but not 
both in and fromJ® 

Ifiient. Knowledge is a necessary element to con¬ 
stitute an offense under these provisions relating to 
sales, purchases, or dispensing from unstamped 
packages, and one who innocently buys drugs in 
containers bearing counterfeit revenue stamps is 
not guilty of a violation.*^® 


§ 11 

(3) Absence or Misuse of Order Forms 

Except In eertain circumstances, It Is uniawfui un¬ 
der the anti-narcotic act to sell, barter, or glve away 
any of the drugs mentloned In the act unless in pursu- 
ance of a written order on a prescribed form. A writ- 
ten order Is not necessary In the case of dispensing or 
distribution of a narcotic by a physician, dentist, or 
veterinary surgeon In good falth In the course of his 
professional practice. 

The act, with eertain exceptions, forbids the sell- 
ing, bartering, exchanging, or giving away of the 
drugs mentioned except in pursuance of a written 
order on a prescribed form,'^'^ and also makes it un¬ 
iawfui for any person to obtain by means of the 
prescribed order forms any of the prohibited drugs 
for any purpose other than the use, sale, or distribu¬ 
tion thereof in the conduct of a lawful business in 
such drugs or in the legitimate practice of a pro- 
fessionJS This provision applies not only to regis¬ 
tered dealers, but to all sellers*^*^ and to single 
sales.Criminal intent is not an element of the 
offense of selling narcoties in violation of the pro¬ 
vision requiring a written order on a prescribed 
form.si A sale knowingly made on fictitious and 
forged orders constitutes a sale within the inhibi- 
tion of the act.®^ Where there is a sale in violation 
of the act, it is immaterial that there was no actual 
loss of revenue by the government and, where 
money is paid by govemment agents for purchase 
of a narcotic sold in violation of the act, it is im¬ 
material that in making the purchase they intended 
to take the money on the arrest of the seller and 
hold it for evidence.84 


Mo., 39 F.2d ,440—-Butler v. U. S., 
C.C.A.Okl., 20 P.2d 670. 

49 aj. p 1061 note 68. 

Eaual appUcatloiL to cOl persons 
Provision maklngr it uniawfui to 
sell narcoties not in or from original 
stamped package applies equally to 
registered physiclcms, dentists, vet¬ 
erinary surgeons, and other prfitctl- 
tloners, and to all other persons, 
whether or not registered.—^Flowers 
V. U. S., C.C.A.Neb., 83 F.2d 78. 

67. TJ.e.—Acuna v, U. S., C.C.A.Tex., 
74 P.2d 369. 

49 GJ. p 1061 note 68. 

68. TJ.S.—^Flowers v. U. S., GC.A. 
Neb., 83 F.2d 78. 

69. U.S.—Hale V. U. 6., C.C.A.W.Va., 
89 F.2d 678—Flowers v. U. S., GC- 
A.Neb., 83 F.2d 78. 

7a U.S.—Hale v. X7. S., GO.A.Tex., 
89 F.2d 678. 

71. TJ.S.—HaJe v. U. 6., C.C.A.W.Va., 
89 F.2d 578—Flowers v. TJ. S., C. 
CA-Neb, 83 F.2d 78. 

78. TJ.S.—Flowers v, TJ. S., supra. 

78. TJ.S.—Hale v. U. S., C.C.A.W.Va.. 
89 F.2d 678—Flowers v. TJ. S., C.C. 
A.Neb.. 83 F.2d 78. 


74b TJ.®.—^Flowers v. TJ. S., C.C.A. 
Neb., 83 F.2d 78. 

75. TJ.S.—^Flowers v. TJ. S., supra. 

76. TJ.S.—N'igro v. TJ. S*, C.C.A.M 0 ., 
4 F.2d 781. 

77. D.C.—Williams v. TJ. S., 4 F.2d 
432, '56 App.D.a 239. 

49 C.J. p 1061 note 71. 

FnrchaBe for own use 

This provision does not purport to 
punish the purchaser who acquires 
drugs for his own use.—^Nigro v. TJ. 
S., C.C.A.MO., 117 F.2d 624, 133 A.L..R. 
1128. 

78. TJ.S.—TJ. S. V. Direct Sales Co., 
D.C.S.C., 44 F.Supp. 623, affirmed, 
C.C.A., 131 P.2d 836, afflrmed 63 
S.Ct. 1266, 319 TJ.S. 703, 87 L..Hd. 
1674. 

Knowledge of dlverslon of narootLo 
Where a physician regularly and 
with unusual frequency ordered from 
a Wholesale drug dealer one thousand 
one-haJf graln tablets of morphine 
sulphate at a time, and physician, 
with negliglble exceptions, ordered 
no other preparations from dealer, 
< dealer was bound to kn<DW that iphy- 
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sician was dlvertlng morphine Into 
uniawfui channels, particularly after 
dealer was told that twenty-six and 
ninety-slx one hundredths per cent 
of all physicians convicted of viola- 
tions of narcotic laws were dealer's 
customers.—^TJ. S. v. Direct 'Sales Co., 
supreu 

79. U.S.-^tokes V. TJ. S., C.C.A.M 0 ., 
39 F.2d 440. 

49 C.J. p 1060 note 53, jp 1061 note 72. 

80. U.S.—Hosier v. U. 8., Va., 260 
F. 155, 171 C.C.A. 191, certiorari 
denied 40 S.Ct 64, 260 U.S. 674, 63 
L.Bd. 1201. 

81. U.S.—Daugherty v. U. S., C.C.A. 
Minn., 2 F.2d 691, rehearing denied 
4 F.2d 344, reversed on other 
grounds 46 S.Ct 156, 269 U.S. 860, 
70 L.Ed. 309. 

82. UjS.—C. M. Sprlng i)rug Co. v. 
U. CC-A-Mo., 12 F.2d 862. 

83. U.S.—Bush V. U. S., GCjLI.a., 
16 F.2d 709—Hoyt v. U. S.. GOA. 
N.T., 273 F. 792. 

84. U.'S.-Smltai V. ,U. G, C.GA.M 0 , 

284 F. 673, certiorari denied 43 8. 
Ct 862, 261 UJS. 617,. 67 829. 
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Use of drugs in professionaZ practice. By virtue 
of an exception in the statute, a written order is 
not necessary in the case of dispensing or distribu- 
tion of a narcotic by a physician, dentist, or veter- 
inary surgeon in the course of his professional prac- 
tice.85 However, a physician, dentist, or veterinary 
surgeon may not sell or dispense the drugs men- 
tioned in the act without the order on the prescribed 
form, except in the course of his professional prac- 
tice^c in good faith;^^ and he must make and keep 
the record required.88 The only way in which a 
physician can dispose of a prohibited narcotic which 
he has ordered from a wholesaler is by direct ad- 
ministration to his patients in the legitimate practice 
of his profession he cannot merely sell it®o or 
give it away.®l In order to sustain the physician’s 
privilege, there must be both a patient and a dis¬ 
pensing in the course of professional practice 
only and the absence of the element of dispensa- 
tion in the course of professional practice only will 
of itself destroy the physician’s privilege.93 

The statute does not prescribe the diseases for 
which a narcotic may be supplied;^^ nor is there 
any dogmatic rule which the courts have laid down 
for the purpose of determining what is good or bad 
professional practice,®^ and the question of what 
constitutes bona fide medical practice must be de- 


termined on a consideration of the evidence and 
attending circumstances.96 What the law punishes 
is not bad judgment in a physician, but bad faith.97 
In order to be entitled to the benefit of the ex¬ 
ception, the practice of the profession must be real 
and genuine, and resort to it may not be had as a 
subterfuge to cover an otherwise unlawful dispens¬ 
ing of the taxable drug;^*® and mere pretense of such 
practice cannot legalize forbidden sales or otherwise 
nullify valid provisions of the statute,s*» or defeat 
such regulations as may be fairly appropriate to its 
enforcement within the proper limitations of a 
revenue measure.^ 

Dispensation to addicts, A physician who in good 
faith dispenses small quantities of such a drug to 
an addict, to be administered for the relief of condi- 
tions incident to such addiction, is within the excep¬ 
tion good faith moderate dispensation to an ad¬ 
dict for self-administration does not constitute an 
ofFense.3 However, giving or dispensing a drug to 
which the act applies, for the purpose of satisf 3 n[ng 
the craving of an addict for the drug, is not dis¬ 
pensing or distributing it in the course of pro¬ 
fessional practice only so as to come within the 
exception.'^ 

Quantity of narcotic. Altihough there is no limita- 
tion or exception in the act as to the amount of the 


85. TJ.Sw—Mltchell V. U. S., C.CJI. 
Okl., 143 F.2d 953—Weaver v. tJ. 
S.. C.C.A.Neb.. 111 F.2d 603—Tow- 
bin V. U. S., aCXA-Colo., 93 F.2d 
861 . 

86. U.S.—TJ. S. V. Brandenburgr, C.C. 
A.3Sr.J., 155 P.2d 110—^Mitchell v. 
U. S.. C.C.A.Okl.. 143 P.2d 953- 
Heller v. U. S., C.CJV.e.C.. 104 F. 
2d 446—Hawkina v. U. S., C.C.A. 
Ga., 90 F.3d 551, certiorari denied 
68 S.Ct. 118, 302 U.S. 733, 82 L.Ed. 
566—^BYeeman v. U- S., C.G.A.Ga., 
86 F.2d 243, certiorari denied 57 
S.Ct. 323, 229 U.S. 616, 81 L.Ed. 
454. 

49 C.J. p 1061 note 74. 

87- U.S.—U. S. V. Brandenburg, C.C. 
A.Isr.J.. 155 P.2d 110—Hawkins v. 
U. S.. aC.A.Ga., 90 F.2d 551, cer¬ 
tiorari denied 58 S.Ct 118, 302 U. 
S. 733, 86 L.Bd. 566. 

49 C.J. p 1061 note 75. 

88- U.SL—^Thompson v. U. S., Ho., 
258 F. 196, 169 C.CJt 264, certio¬ 
rari denied 40 S.Ot 57, 251 U.S. 
553, 64 L.Ed. 411. 

49 C.J.-P 1061 note 76. 

88. U.S. — ^U. S. V. Uirect Sales Co., 
U.C.S.O., 44 F.Supp. 623, affirmed, 
C.CJt. 131 F.2d 835, afflrmed 63 
act 1265, 319 U.a 703, 87 U.Ed. 
1674. 

90u U.a—^U. a V. Birect Sales Co., 
supra. I 

49 C.J. p 1061 note 79- 


91- U.S.—U. S. V. Direct Sales Co., 
supra. 

92. U.S.—Glatzmayer v. U. a, C.C. 
A.Tex., 84 F.2d 192. 

9a U.S.—Glatzmayer v. U. S., su- 
pra. 

94- U.S.—Strader v. U. S., C.C.A. 
OkL. 72 P.2d 589. 

95. U.S.—U. S. V. Anthony, D.C.Cal., 
15 F.Supp. 553. 

JSTo abstract concept 
What is grood practice in a particu- 
lar case is not to be determlned by 
any abstract concept but by the opln- 
ion of ezperts whose testlmony may 
be given In court—U. S. v. Anthony, 
supra. 

Ordlnory care 

Question of whether physician 
used STood professional practice in 
dispensing: of narcotics so as to de¬ 
termina whether he vlolated Harri- 
son Narcotic Act must be determlned 
under rule that physician is not 
guarantor of cure and merely war- 
rants that he will ezercise ordinary 
care.—U. 6. v. Anthony, supra 

96. U.S.—liinder v. U. S., Wash.. 45 
S.Ot 446, 268 U.S. 5, 69 L.Ed. 819, 
89 A.L.R. 229—Moore v. U. S., C.C. 
A.Ga<^ 128 F.2d 887, certiorari de¬ 
nied 63 e.Ct 46, 817 U.S. 629, 87 
L.Ed. 508—^U. S. V. Anthony, D.C. 
Cal., 15 F.Supp. 553. 
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97. U.S.—U. S. V. Anthony, supra 

98. U.S.—^Freeman v. U. S., C.C.A 
Ga, 86 P.2d 243, certiorari de¬ 
nied 57 S.Ct. 323, 229 U.S^ 616, 
81 L.Ed. 454. 

99. UjS.—^L lnder v. U. S., Wash., 45 
S.Ct. 446, 268 U.S. 5, 69 L.Ed. 819, 
39 A.L.R. 229—^Preeman v. U. S., 
C.C.A.Gra, 86 F.2d 243, certiorari 
denied 57 S.Ct. 323, 229 U.S. 616, 
81 L.Ed. 454. 

1. U.S.—Linder v. U. S., Wash., 45 

S. Ct. 446, 268 UjS. 5, 69 L.Ed. 819, 
39 A.L.B. 229. 

2. U.S.—^U. S. V. Brandenbur^, C.C. 
A.N.J., 155 P.2d 110—Strader v. 
U. S., C.C.A.Okl., 72 F.2d 589. 

49 CJ. p 1061 note 82. 

3. U.S.—Weaver v. U. S., C.C.A.Neb., 
111 P.2d 603—U. S. V. Anthony. D. 
C.Cal.. 15 PJSupp. 653. 

4. U.S.—U. S. V. Abdallah, C.C.A-N. 

T. , 149 P.2d 219, certiorari denied 
66 S.Ct. 29, 326 U.S. 724. 90 L.Ed. 
429—U. S. V. Llndenfeld, C.CJLN. 
T., 142 F.2d 829, certiorari denied 
65 S.Ct. 89, 323 U.S. 761, 89 L.Bd. 
609—Heller v. U. S.. C.aA.S.C., 104 
P.2d 446—Grlgg: v. Bolton, C.C.A 
Mont., 53 F.2d 158, certiorari de¬ 
nied 52 S.Ct. 311. 285 U.S. 638, 76 
LJEJd. 931. 

49 C.J. p 1061 note 81. 
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mentioned narcotics a physician may prescribe,^ 
there is authority to the effect that a physician is- 
suing, and a dealer filling, a prescription for an un- 
reasonable and unusual amount of a drug to which 
the act applies, unless the prescription indicates the 
necessity therefor, would be guilty of a violation of 
the statute.® As has been stated, prescribing gross- 
ly inordinate quantities negatives the notion that 
the physician was in fact administering treatment 
rather than merely catering to the satisfaction of 
the drug craving.*^ 

Prescripiions. A physician is not guility of an 
offense if he issues a prescription in good faith as 
a physician, believing the recipient to be a bona 
fide patient, for the purpose of curing disease or 
relieving suffering.® Moreover, it has been held 
that the mere issuance of a prescription by a physi¬ 
cian, even though not in the course of his pro- 
fessional practice,® and even though done with the 
intent and purpose that the person to whom it is 
given will obtain a drug,^® is not an offense under 
the provisions of the act; the filling of the pre¬ 
scription and acquisition of the drug are necessary 
to constitute the completed offense.ii However, a 
sale made by a physician by means of a prescription 
not issued in the course of his professional prac- 
tice is unlawful, and, hence, a physician issuing 
such a prescription may be guilty of an offense 
where the narcotic is obtained by the use thereof.^® 
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In brief, under the guise of treating a patient a 
physician may not, by issuing prescriptions, make 
it possible for drugs to be peddled or for known 
addicts merely to satisfy their craving.^® Accord- 
ingly the court may inquire into the sufficiency and 
propriety of the reasons assigned by the physician 
for the issuance of prescriptions for narcotics.^* 

It has been held tihat a prescription issued by a 
physician, not in good faith and in the course of his 
professional practice only, is not a prescription 
imder the exception in favor of a sale, dispensa- 
tion, or distribution of narcotics by a dealer to a 
consumer in pursuance of a written prescrption is¬ 
sued by a physician,and that a druggist who 
knowingly filis such a prescription is guilty of a 
violation of the law,i® the physician being guilty 
of aiding and abetting the sale.^^ However, it is 
further held that the responsibility for issuance of 
the prescription is on the physician,^® and that the 
act does not place on a druggist the burden of in- 
quiry into the intent and purpose of the physician 
in issuing it.^® Hence, in the absence of knowledge 
of unlawful issuance, if the druggist keeps within 
the limitations of a prescription issued by a regis- 
tered physician, he is protected thereby.^® 

The statute does not regulate the frequency of 
prescriptions,® 1 or compel a conclusion of bad faith 
to be drawn in all cases where the prescription is 
not limited to one dosage or several dosages.®® 


5. TJ.S.—S. V. Anthony, I>.C.Cal., 
15 F.SiLpp. 558. 

49 C.J. p lOei note 77. 

6. U.S.—U. S. V. Curtis. D.C.N.T., 
229 F. 288. 

49 CJ. p 1061 note 80. 

7. U.S.—XJ. & V. Brandenburg, CLC. 
A.N.X. 165 F.2d 110. 

8. U.S.-^Strader v. XJ. S., C.C.A.Okl., 
72 F.2d 689. 

9. XJ.S.—^Alton V. XJ. S., C.C.A.Ariz., 
3 F.2d 992. 

49 C.J. p 1061 note 78. 

10. XJ.S.—Strader v. U, SL, C.C.A. 
Okl.. 72 F.2d 589. 

IL U.e.--U. S. V. AbdallaJi, C.C.A.N. 

T.. 149 F.2d 219, certiorari denied 
66 S.Ct. 29. 326 U.S. 724. 90 L.Ed. 
429—Strader v. U. S.. C.C.A.Okl., 
72 F.2d 589, 

49 C.J. p 1061 note 78 [a]. 
PrescElptloiui fiUed sfter arrest 
Where defendant was chargred with 
unlawfully dispenslngr morphlne by 
Issuance of prescriptions to a drus 
addict, the fact that prescriptions 
were not fllled untll after defendant*s 
arrest did not preclude convlctlon.— 
XJ. S. V. Abdallah. C.C.A.N.T., 149 F. 
2d 219. certiorari denied 66 S.Ct. 29. 
826 XJ.S. 724. 90 L..Ed. 429. 
la. U.S.—U. e. V. Bloom, aC.AIT.Y., 


164 F.2d 556. certiorari denied 68 
S.Ct. 726. 333 XJ.S. 857, 92 Ii.Bd. 
1137—XJ. S. V. Brandenburgr, C.C.A. 
N.J.. 162 F.2d 980. certiorari de¬ 
nied 68 S.Ct 80. 332 XJ.S. 769, 92 
L.Ed. 354— TJ. S. v. Brandenburg, 
taC.AN.J., 165 F.2d 110—Nigro v. 

U. S.. C.C.AMO., 117 F.2d 624. 133 

AL. R. 1128—Heller v. U. 8.. C.C.A. 
S.C.. 104 P.2d 446—U. S. V. Hlpsch. 
B.C.MO.. 34 F.Supp. 270. 

49 C.J. P 1061 note 79. 

Jjanooence of druggist 

Where a physician Issues a pre¬ 
scription to an addict not in the 
course of his professional practice. 
and the addict on such prescription 
purdxases the narcotic. the physician 
particlpates in an illegal sale even if 
the druggist is innocent—^Nigro v. 
U. S., C.C.A.MO.. 117 F.2d 624, 133 A. 
L.R. 1128—U. S. V. Hipsch, D.C.Mo., 
34 F.Supp. 270. 

Drugglsfs fallura to foUow dlreo- 
tlons 

The wrongful act cannot be ex- 
cused because druggrlst does not fol- 
low dlrectlons precisely, or taJces 
advantage of opportunity to expand 
Illegal trafflc.—^XJ. S. v. Abdallah, C.C. 
A.N.T.. 149 F.2d 219. certiorari de¬ 
nied 66 e.Ct 29, 326 U.S. 724, 90 L. 
Ed. 429. 


13. XJ.S.—XJ. S. V. Brandenburg, C.C. 
A.N.J., 165 F.2d 110. 

14. U.S.—^Freeman v. U. S., C.C.A. 
Ga., 86 F.2d 243, certiorari denied 
57 S.Ct 823, 229 U.S. 616. 81 L. 
Ed. 454. 

15- U.S.—Webb v. U. S., Tenn.. 39 
S.Ct 217, 249 U.S. 96, 63 L.Ed. 497 
—^Doremus v. U. S., C.C.A.Tex., 262 
F. 849, 13 AL.R. 853, certiorari de¬ 
nied 40 S.Ct 483. 253 U.S. 487. 64 
L.Ed. 1026. 

16- U.S.—^Doremus v. U. S., supra. 

49 C.J. p 1061 note 84. 

17. U.S.—Mannlng v. U. 8.. C.C.A. 
Mo., 287 P. 800. 

49 C.J. p 1061 note 85. 

18. U.S.—^Bckert v, U. S., C.C.AMo., 
7 F.2d 257. 

19. U.S.—^Doremus v. U. Si., C.C.A 
Tex., 262 P. 849, 13 AL.R. 853, cer¬ 
tiorari denied 40 S.Ct 483, 253 U. 
S. 487. 64 L.Ed. 1026. 

49 C.J. p 1061 note 87. 

20. U.S.—U. 8. V. Joseph Fleming, 
etc., Co., D.C.Pa., 261 F. 932. 

49 C.J. p 1062 note 88. 

21. U.S.—U. S. V. Anthony, I).C.CaJ.. 
15 F.Supp. 553. 

22. U.S.—^U. S. V. Anthony. supra. 
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(4) Possession 

Mere possession of a narcotlc Is not made an offense 
under the anti-narcotlc act; but possession coupled 
with other circumstancesr such as failure to register 
and pay the tax, may constitute an offense. 

Although, under certain provisions of the anti- 
narcotic act, possession of any of the drugs to 
which it applies will give rise to presumption of a 
violation thereof, a-s discussed infra subdivision d 
(3) (a) of this section, nevertheless mere possession 
in itself of suoh drugs,such as having a small 
amount of opium for personal use,24 is not made 
unlawfuL However, the act makes possession by 
one who, although required to register, has not reg- 
istered and paid the special tax provided for, unlaw- 
ful per se,25 and does not merely provide a rule 
of evidence.28 

d. Oriminal Frosecntions 

(1) Indictments and informations 

(2) Defenses 

(3) Evidence 

(4) Trial 

(5) Sentence and punishment 

(1) Indictments and Informations 

An indlctment under the antl-narcotic act Is suffi* 
cient If it describes the offense with sufficient ciear* 
ness to Show a violation of law, to enable the accused 
to know the nature of the accusatioh, and to plead the 
Judgment in bar of further prosecutlon. 


As in criminal cases generally, it is enough to 
sustain an indictment, under this statute, that the 
offense be described with sufficient cleamess to 
show a violation of law, and to enable accused to 
know the nature and cause of the accusation and 
to plead the judgment, if one is rendered, in bar 
of further prosecution and slight confusion of 
language will not serve to render an indictment or 
infonnation uncertain and ambig^ous.28 An indict¬ 
ment charging the offense substantially in the form 
or language of the statute ordinarily is sufficient, at 
kast where it charges specific overt acts with re- 
spect to all the defendants but the prosecution 

is not aided a reference in the indictment to a 
statutory amendment where the indictment does 
not charge any facts necessary to bring the case 
within the purview of the amendment^O 

Since the mere issuance of a prescription is not 
an offense under the act, an indictment which 
charges that a physician issued and wrote a pre¬ 
scription in violation of, and contrary to, the pro¬ 
visions of the act, and not in the course of his 
professional practice, States no offense but, where 
the indictment charges a physician with making a 
sale without the prescribed order therefor, and by 
means of a prescription not issued in the course of 
his professional practice, it is sufficient, since a sale 
without the order is a violation of the act, even if 
made under the guise of a prescription.32 In a 


23. XJ.S.—^Plerriero v. U. S.» C.C.A. 
Va., 271 F. 912. 

49 C.J. p 1062 note 98. 

24. TT.S.—Wallace v. TT. S,. ni.. 243 
F. 300, 1*56 C.C.A. 80, certiorari de- 
nied 38 S.Ct. 11, 246 U.S. 660. 62 
L.BdL 631--U. S, v. *Wllson, D.G. 
Teun., 225 F. 82. 

25. XJ.S.—^tr. SL v. Jln Puey Moy, 
Fa., 36 S.Ct. 658, 241 U.S. 394, 60 

1061. Ann.Cas.l917D 854. 

49 C.J. p 1062 note 3. 

26. U.S.--U. S. V. 0'Hara, 

242 F. 749. 

27. U.S.—-U. S. V. Behrman, N.T., 42 
S.Ct. 303, 258 JJ.S, 280, 66 L.Fd. 
619. 

49 C.J. p 1062 note 7- 
Allefiratloxis fraffideiLt 

(1) In general. 

U.S.-—Mauk V. U. S., C.C.A.Or., 88 F. 
2d 557, certiorari denied 58 S.Ct. 
17, 802 U.S. 684. 82 L.Ed. 627— 
I>a Vall V. U. S., C.C.A.Ariz., 82 F. 
2d 382. certiorari denied 66 S.Ct. 
751, 298 U.S. 667. «0 L.Ed. 1391— 
Hood V. U. &, aC.A.pkl., 43 F.2d 
353—^Parmagini v. U. li, C.C.A.Cal., 
42 F.2d 721, certiorari denied 51 S. 
Ct. 844, 283 U.S. 818, 76 L..Ed. 1434 
—Stokes V. U. e., C.C.A.MO., 39 F. 
2d 440. 

D.C1—Cromer v. U- S., 142 F.2d 697, 


78 U.S.App.D.C. 400, certiorari de¬ 
nied 64 S-Ct. 1274, 332 U.& 760. 88 
LuEd. 1588. 

(2) Sale or purchase from nn- 
staini>ed package. 

U.S.—Hood V. U. S., C.C.A.Okl.. 76 P. 
2d 275—Stokes v. U. S., C.C.A-Mo., 
39 P.2d 440—Smitb v. U. S., C.C.A 
Okl., 38 F.2d 632—Cook v. U. S., 
C.C.AOkl., 33 P.2d 509, certiorari 
denied 50 S.Ct. 34, 280 U.S. 683. 74 
Ii.Ed. 633. 

D.C.—Randolph v. U. S., 165 P.2d 
20, 83 U.S.APP.D.C. 19. 

49 C.J. P 1062 note 7 [a] (2). 

(3) Sale or possession without 
having registered and paid special 
tax.—^Dlckerson v. U. S., C.A.N.C., 
176 F.2d 440—Wygant v. U. S., C.C. 
A.Or.. 6 F.2d 148—49 <XJ. p 1062 note 
7 Ca3 (4). 

(4) ‘Sale without order on pre¬ 
scribed form.—^Ryles v. U. SL, C.A. 
Okl., 172 F.2d 72, vacated on other 
grounds 69 S.Ct. 882, 336 U.S. 949, 
93 li-Ed. 1104—^Hawkins v. U. S., C. 
C.A.Ga., 90 F.2d 661, certiorari de¬ 
nied 5$ S.Ct. 118, 302 U.S. 733. 82 L. 
Ed. 566—Mauk v. U. 8.. O.C.AOr.. 
88 F,2d 657, certiorari denied 68 S. 
CL 17, 302 U.S. 684, 82 L,Ed. 627— 
49 C.J. p 1062 note 7 [a] (5). 

(5) Sale of znorphlne by means of j 
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hypodermic adminlstratlon.—^Ratlgan 
V. U. S., C.C.AWash., 88 F.2d 919, 
certiorari denied 67 S.CL 938, SOI TI. 
S. 705, 81 Ij.Ed. 1369, rehearlng de¬ 
nied 58 S.Ct. 62, 302 U.S. 774, «2 L. 
Ed. 600—U. S. V. Ratlgan, D.aWash, 
7 P.Supp. 491. ■ 

AUegatlons held insufOLolent 
U.&—Hale V. U. S., C.CjSL.W.Va., 89 
F.2d 678. 

49 C.J. p 1062 note 7 [b]. 

28. U.S.—U. S. V. Hoyt, U.aN.T.. 
265 P. 927, afflrmed, C.C.A.. 273 P. 
792. 

29. U.S.—Beland v. U. 6., C.CA. 
Tex., 100 F.2d 289, certiorari de¬ 
nied 69 S.Ct. 486, 306 U.S. 636, 83 
Ii.Bd. 1037—O^Heill v. U. S-, C.CA 
Neb., 19 F.2d 322—Ray v. U. S., C. 
C.ATenn., 10 F.2d 369. 

31 C.J. p 715 note 10 [bl—49 aj. P 
1062 note 7 [c]. 

3(^ U.SL—Johnson T. U. S., C.C.A 
Cal., 294 F. 763. 

31. U.S.—Alton V. U. S., C.C.AArlar., 
S P.2d 992—U. S. V. X.each, P.C. 
Mich., 291 P. 788. 

32. U.S.—Jln Fuey Moy v. U. S., 
Pa., 41 S-Ct. 98, 264 U.S. 189, 65 
L-Ed. 214—^Poreman v. U. S., Va., 
265 P. 621, 166 C.C.A. 666. 
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prosecation for dealing m narcotics, it is not suffi¬ 
cient to allege merely that accused was a dealer and 
a person required by law to register and pay the 
special tax provided; the allegations should go 
further and aver that accused did not register and 
pay the tax.38 An indictment charging accused with 
having made a sale without registering must charge 
that he was required to register under the act;34 
but an indictment charging a sale which was not 
in or from a stamped padcage^B or a sale not in 
pursuance of a written order on the prescribed 
form^^ need not allege that the seller failed, or was 
required, to register, since these provisions apply 
to ali persons. An indictment charging a sale of 
narcotics from tmstamped containers need not fur¬ 
ther allege that the sale was not on a written 
order.**^ An indictment charging an illegal sale 
need not specifically state whether the narcotic sold 
was in a stamped or unstamped package.^® It is 
unnecessary for the indictment to allege that ac¬ 
cused deprived the govemment of revenue.39 In 
an indictment for selling morphine an allegation 
that morphine is a salt or a derivative of opium 
is not necessary.*® 

DupUcity. If the indictment contains a sufficient 
allegation of an offense under the act, incomplete 
allegations therein respecting other offenses may be 
disregarded as surplusage,^^ and such additional 
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allegations, not sufficient in themselves to charge an 
offense, will not invalidate the indictment as dou- 
ble .^2 An indictment is not double because it 
charges a sale in one count and transportation in 
another,43 or purchase and sale;^^ or because it 
charges accused with selling and dispensing as a 
physician in one count, and as a dealer in an- 

other.45 

Time, Where time is an element of the offense, 
it should be alleged;^® hence, an indictment for 
failure to keep records for the time prescribed by 
the act should bring the offense within the statutory 
period.^*^ 

Intent, Where intent or knowledge is not an ele¬ 
ment of the particular offense under the act, the in- 
dictment need not allege it.^8 

Place of sale and identiiy of purchaser. The place 
of sale^*^ and the identity of the purchaser^o should 
be alleged, unless unknown, in which event the sale 
should be alleged to have been made to a person or 
persons unknown.6i 

Negativing excepHons or exemptions. By the pro¬ 
visions of the act au indictment or information 
charging an offense thereunder need not negative 
the exemptions contained therein,® 2 ^nd this ex- 
tends to every exception or exemption to the entire 
act which may be relied on.®^ Hence, it has been 


33. U.SL—^Bowdry ▼. TJ. S., C.C.A. 
Okl.. 26 F.2d 791. 

3€. TT.S.—Smith v. 0. S., C.C.A.Okl., 
17 F.2d 723, certiorari denled 47 
S.Ct 770. 274 U.S. 762, 71 L,Ed. 
1339. 

49 C.J. p 1063 note 16. 

35. IT.S.—^Ballestrero v. 0. S., C.C. 

A.Cal.. S F.2d 608. 

49 CS.J. p 1063 note 17. 

28, U.S.—Coleman v. tT. jS.. C.CJL 
Cal.. 3 F.2d 248. 

37. 0.S.—fimlth V. 0. S., C.CJLOkl.; 
17 F.2d 723, certiorari denied 47 
S.Ct 770. 274 0.S. 762, 71 L.Bd. 
1339. 

38. 0.S.—4Sauvaln v. 0. S., C.CJL 
Mo., 31 F.2d 732. 

39. U.S.—Du Vall v. 0, g., C.C.A. 
Ariz.. 82 F.2d 382, certiorari denied 
66 S.Ct 761. 298 0.8. 667, 80 L.Bd. 
1391. 

40. 0.S.-^ames v. 0. S., C.C.A.Tex., 
61 P.2d 912, certiorari denied 53 
SX)t. 404. 288 0.S. 613, 77 L.Bld. 
987. 

41. 0.S.—Bowdry v. 0. g., C.C.A. 
Okl., 26 P.2d 791—Sxnltli v. 0. 'S., 
C.-aA.Okl., 17 F.2d 723, certiorari 
denied 47 S.Ct. 770, 274 0,S. 762. 
71 UEd. 1339. 

4a 0.g.—^Bowdry v. 0. C.C,A. 

Okl., 26 F.2d 791. 

49 O.J. p 1063 note 21. 

72 C.J.g,"M>l3 


43. 0.SL—Chlngr Wan v. 0. S., C.C. 
A,Cal., 36 F.2d 665—JVfcIntosli v. 
White, C.C.A.K:an., 21 F.2d 934. 

44. 0.8.—Ohinff Wan v. 0. 8., 0.0 
A.Gal., 85 F.2d 665. 

45. U.g.—^Loewentbal v. 0. fi., C.O.A. 
Ohio, 274 F. 563, certiorari denied 
42 S.Ct 64. 277 0.S. 644, 66 L.Ed. 
418. 

46. U.g,—^0. S. V. Gaag:, D.C.Mont, 
237 F. 728. 

49 C.J. p 1063 note 8, 

47. 0.S.—^0. fi. V. Gaag, supra. 

48. 0.8.—0. S. V. Ballnt, IT.T., 42 g. 
Ot 301, 258 U.S. 250, 66 L..Ed. 604. 

49 C.J. p 1063 note 26. 

49. 0.S.—Milier v. 0. gL, C.C.A. 
Mlsa., 288 F. 816. 

50. '0.S.—^Mlller v. 0. S., supra. 
Omlssloii held not fatal 

Counts of indlctxnent charging vio- 
latlon in language of the act were 
not 80 vague as to be invalld because 
they described violations in general 
terms without naming persons to 
whom the drugs were sold or dellv- 
ered, although It would have been 
better practlce to nome such per¬ 
sons.—Ong V. 0. g., 0CwA-WVa., 131 
F.2d 175. 

Sale for use of untveolfled addlots 

Indictment charging that dimgs 
were sold to a named purchaser for 
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purpose of satisfylng the cravlngs 
of unspeclfled addicts upder physi- 
clan*s prescriptlon giyeh in bad faith 
not in course of his professional 
practlce, was sufficient notwithstand- 
ing it did not charge a sale of drugs 
to a known addlct—0. S. v. Branden- 
burg, C.C.A.N.J.. 155 F.2d 110. 

51. 0.8.—Mlller v. 0. S., C.C.A. 
Miss., 288 P. 816—Gregory v. 0. S^, 
C.C.A.8.C.. 272 F. 119. 

62. 0j 8.—caun Gum y. 0. g., C.CJL 

Mass., 149 F.2d 575, inotion denied 
160 F.2d 766—Nigro v. 0. S., 0.0 
A.MO., 117 P.2d 624, 133 A.L..R. 
1128—Haggerty v!. 0. g., C.C.A. 
Minn., 52 F.2d 11, certiorari denied 
62 S.Ct 203, 284 0.8. 685, 76 L.Bd. 
678—Daugherty v. U. 8., C.C.A. 
Minn., 2 F.2d 691, rehearlng denied 
4 P.2d 344, reversed - on other 
grounds 46 S.Ot 156, 269 0.S. 360, 
70 L..Bd. 309—Brown v. U. S.. 0,0. 
A.Ala., 2 F.2d '689, certiorari denied 
46 S.Ct 638, 268 U.S. 702, 69 L.Bd. 
1166—Weare v. 0. S., C.C.A.Mlnn., 
1 P.2d 617—Bethea v. 0. S., O.CJL 
01., 1 F.2d 290—^Hurwitz v. 0.' fi., 
C.C.A.MO.» 299 F. 449, .certiorari ^ 
nied 45 fi^Ct 95, 266 U.S. 613, 69 L*. 
Ed. 468, , . , 

53. U.Si.—0. g. V. ]poewenthal,> .D.C. 
Ohlc, 257 F. 444, affimed 274 F. 
663. ! , 

49 O.J. p 1063 note .28;: . m. 
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held that an indictment whidi charges the sale of a 
preparation of opium, containing two grains of 
opium to the fluid ouuce, and that the preparation 
was sold not for medicinal purposes, but for the 
purpose of evading the provisions of the act, is not 
only sufficient but is unnecessarily specific in nega- 
tiving the exception of sale for medicinal use,®^ and, 
therefore, that an indictment charging such a sale, 
but which does not negative a sale for medicinal 
purpose, is not demurrable.55 However, it has been 
held that an indictment for violation of the pro¬ 
visions pertaining to stamped packages must nega¬ 
tive a sale *‘in” and also ^*from” an original stamped 
package inasmuch as such exception is contained in 
the enacting clause of the statute.^® 

Where the indictment does not show accused to 
be a physician, it need not challenge the rights 
peculiar to physicians but an indictment which 
alleges that defendant was a registered physician 
and issued prescriptions as such should then go 
further and negative the physician’s privilege.58 in 
a prosecution against a physician an allegation that 
dispensation of the drug was not in the course of 
his professional practice only is sufficient such 
an allegation is not deemed to be a mere condusion 
of the pleader,®® but is rather an allegation of the 
ultimate fact that the dispensing by the physician 
was not done by hkn as a physician.®^ 

BiU of particulars, A bili of particulars is some- 
times appropriate where accused requires more spe¬ 


cific information as to the charge against him,62 
as where the indictment is couched in such language 
that he may be surprised by the production of evi- 
dence for which he is unprepared.®® So, in a proper 
case, accused may be entitled to a bili of particulars 
setting forth the date of possession of a narcotic64 
or the place where it was purchased and deliverecLS® 
However, the grant or refusal of a bili of par¬ 
ticulars in a prosecution for violation of the anti- 
narcotic law rests in the sound discretion of the 
court,®® and a motion for a bili of particulars is 
properly denied where the counts of the indictment 
charge the violations as fully as is necessary to en- 
able accused to prepare his defense.®^ 

Variance. As in other criminal prosecutions, the 
question of variance depends on whether there is a 
material disagreement between the averments of the 
indictment and the proof of some matter essentiai to 
the charge.®® In a prosecution for an unlawful sale, 
the allegation and proof as to the identity of the 
purchaser should be in accord®® to the end that 
accused will be protected against a second prosecu¬ 
tion for the same offense.^® Where the offense 
charged was a sale and the proof showed that de¬ 
fendant issued prescriptions on which narcotics 
were sold, it was held that there was no variance, or 
at least no fatal variance.'^! The proof should 
agree with the indictment as to the narcotic drug al- 
leged in charging the offense.*^® Thus, where the 
indictment charges a sale of morphine, a convic- 
tion cannot be sustained on proof of a sale of 


54w U.S.--01iver v. XT. S., C.C.A.W. 
Va., 267 P. 544. 

55. TJ.S.—Nelson v. U. S., C.C.A.Ala., 
298 F. 93. 

55^ TJ.S.—Hale v. U. aCJLW.Va., 
89 F.2d 578. 

57. TJ.«.—Phllipian v. IT. S., C.CJL 
mctL, 20 F.2d 532. 

68 . IJ.Sw—Glatzmayer v. U. C.C. 
A-Tex., 84 P.2d 192. 
na 'better practioe in drawlns up 
an Indictment chargring* physician 
with sale of dm^rs in violation of 
Harrison Anti-Karcotic Act would 
have been to include an allegation 
that the drugs were diapensed by 
him not in good faith '^In the course 
of his professional practice only/' 
bnt failure to do so would not render 
indictment fataJly defective.—^Nigro 
V. U. S., C.CJLMO., 117 P.2d 624, 133 
AuIi.R. 1128. 

AUegations lulA snffloieiLt 

Indictment alleging that saJles of 
morphine were not made in course of 
professional practice^ or In good 
fatth, or for legltimate medlcal pur- 
posea and that buyer was free trom 
any disease for which morphine was 
indicated, and received drug merely 


to gratify craving therefor, was held 
sufflciently to negative statutory ex¬ 
ception permltting physician to dis¬ 
pense drugs to patient in course of 
professional practice.—^Ratigan v. U. 
S., C.C.A.Wash., 88 P.2d 919, certio¬ 
rari denied 67 S.Ct. 938, 301 TJ.S. 705, 
81 Li.Fd. 1359, rehearing denied 58 S. 
Ct. 62, 302 TJ.Sv 774, 82 L.Ed. 600. 

59. TJ.S.—^Preeman v. TT. S., C.CJL 
Gte-, 86 F.2d 243, certiorari denied 
57 S.Ct, 323, 299 U.S. $16, 81 L.Ed, 
454—Glatzmayer v. XJ. S., C.C.A. 
Tex., 84 F.2d 192. 

60. TJ.S.—^Freeman v. TT. S., C.C.A. 
Ga, 86 P.2d 243, certiorari denied 
67 S.Ct. 323, 299 U.S. 616, 81 Ii.Ed. 
454—Glatzmayer v. U. S., C.C.A. 
Tex., 84 P.2d 192. 

61. U.S.—Glatzmayer v. U- S„ su¬ 
pra. 

62. U.S.—Ong V. U. S., C.C.A.W.Va. 
181 P.2d 176—^NTIgro r. U. S., C.C. 
A-Mo., 117 F2d 624, 133 AX.R. 
1128. 

Bilis of particulars in criminal pros- 
ecutions generally see Indictments 
and Informations § 156. 

63. U.S.—0'Neill V. U. Sw, aCA. 
Keb., 19 F.2d 822. 
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[64. U.S.—Liett V. United States, C. 
C.A.Okl., 15 P.2d 686. 

65. U.S.—Lett V. U. S., C.C.AOkl., 
15 F.2d 690. 

66 . U.S.—Taylor v. U. S.. C.C.A.M 0 ., 
19 F.2d 818. 

Discretion held not ahiised 
U.S.—Hood v. U. S.. C.C.A.Okl., 78 P. 
2d 160—0'NeUl v. U. S.. CC.ANeb., 
19 F.2d 322. 

67. U.S.—Taylor v. U. S., C.C.A.M 0 ., 
19 F.2d 813. 

68 . Tarianoe held not fatal 
D.C.—Cromer v. U. S., 142 P.2d 697, 

78 U.S.App.D.C. 400, certiorari de¬ 
nied 64 S.Ct. 1274, 322 'U.S. 760, 88 
KEd. 1688. 

69. UJS.—^^trader v. U. S.. C.aA. 
Okl., 72 P.2d 589. 

49 aj*. p 1064 note 45. 

70. U.S.—Jackson v. U. S., C.C.A 
Mo., 297 P. 20. 

49 G.J. p 1064 note 46. 

71. U.S.—Nigro v. U.. S.. C.C.A.M 0 ., 
117 P.2d 624. 133 A.Li.R. 1128. 

49f C.J. p 1064 note 47. 

72. U.S.—Coleman v. U. S., C.CA. 
Neb., 26 P.2d 870. 
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sulphate of hydrochloride.7* However, although 
there is some authority to the contrary,^^ proof of 
a sale of morphine hydrocihloride has been held suffi- 
dent to sustain conviction for a sale of morphine 
sulphate, a derivative of opium, morphine being a 
derivative of opium, and morphine sulphate and 
morphine hydrochloride being subdivisions of mor- 
phine;*^® and a charge of selling morphine will be 
met by proof of a sale of 'morphine hydrochloride'^® 
or of morphine sulphate.'^^ 

(2) Defenses 

The accused, In a prosecution under the antl-nar- 
cotlc act, may avaii himself of the usual defenses In 
criminal proceedings, and also any of the exceptions or 
exemptione contained In the act. 

In prosecutions under the anti-narcotic act ac¬ 
cused, in addition to availing himself of such de¬ 
fenses as are common in ali criminal proceedings, 
may prove himself within any of the exceptions or 
exemptions contained in the act.^® It is not a de¬ 
fense in such a prosecution that drugs were fur- 
nished to addicts under the provisions of a state 
law in conflict with the act,*^® although proof of 
such circumstance might be a matter to be con- 
sidered in mitigation of punishment;®® nor is it a 
defense that accused^s acts were not intended and 
did not tend to violate or defeat the revenue pro¬ 
visions of the act,®! ©r that accused acted as agent 
for another.®^ In a prosecution charging a sale 
without reg^stry and pa 3 nnent of the special tax it 
is no defense that accused tendered the tax required 
and offered to reguster, and that the officer had 
refused to receive the tax or permit registry.®® 

Entrapment. As in other criminal prosecutions, 
as discussed in* Criminal Law § 45, entrapment is a 
defense in prosecutions under the act in question.®^ 


(3) Evidence 

(a) Presumptions 

(b) Burden of proof 

(c) Admissibility 

(d) Weight and sufficiency 

(a) Presumptions 

In addition to the presumptions common to all crim¬ 
inal prosecutions, a presumptlon of uniawfui sale or 
purchase arises under the anti-narcotIc act from the 
possession of unstamped narcotics, provided such pos- 
sesslon Is a conscious one and Is personal and exclusive. 

In addition to the presumptions common to all 
criminal prosecutions, a presumption of imlawful 
sale or purchase arises under the provisions of the 
act from possession, unstamped, of the drugs men-. 
tioned in the act,®® and the statutory presumption 
or prima facie evidence rule, arising out of posses¬ 
sion of the proscribed drug, has been held to be 
legal, reasonable, and constitutional.®® While pos¬ 
session and control create a presumption of uniaw¬ 
fui dealing,®*^ nevertheless, xmless titie necessity of 
registering is shown, possession will not create a 
presumption tmder the sections pertaining to a 
failure to register.®® The presumptions created by 
the act are of fact, not of law,®® and they are re- 
buttable.®® 

In order to raise the presiunption the possession 
must be personal and exclusive.®! However, it is 
held that the possession of a confederate is the 
possession of a principal defendant,®® although that 
of one from whom a mere go-between makes a pur¬ 
chase is not the possession of the go-between.'®® The 
statutory rule of prima facie evidence becomes 
operative on propf that the package when sold bore 
no stamps, and it is not necessary to go furtiher and 
prove that the narcotic sold was not taken from 


73. TT.S.—Colemaii v. U. S., supra. 
74L UjS.—G ullbeau v. U. S., C.C.A. 
La., 288 F. 731. 

75. TT.S,—^Mclntosli v. U. S., C.C.A. 
m.. 1 F.2d 427. 

76. TT.S.—Cain v. U. C.C.A.Mlim.. 
19 P.2d 472. 

49 aJ. p 1064 note 61. 

77. TT.S,—Williams v. U. S., O.C.A. 
Tez.. 294 F. 682. 

78. U.S.—Stetson v. tJ. 6.. Mich., 267 
F. 689, 168 C.C.A. 639. 

79. UJS.—Simmons v. U. SL, C.C.A. 
Tenn., 300 F. 321. 

49 C.J. p 1064 note 36. 

80. TJ.S.—Simmons v. U. S., supra. 
81- TT.S.—Barbot v. U. S., C.C.A.S.C., 

273 F. 919. 

82. U.S.—Taylor v. U. S., C.C.A.Mo.. 
19 F.2d 813. 


83. U.S.—Miller v. U. 

Miss., 288 F. 816. 

49 C.J. p 1064 note 39. 

S.. 

C.C.A. 

84. U.S.—^Newman v. U. 

W.Va., 299 F. 128. 

49 C.J. p 1064 note 41. 

S., 

C.CJL 

85. U.S.—Beland v. U. 

S., 

C.C.A. 


Tex., 100 P.2d 289, certiorari de- 
nied 59 S.Ct. 486. 306 U.S. 636, 83 
L.Bd. 1037—^Mullaney v. U. S., C. 
C.A.Mont.. 82 F.2d 638. 

49 G.J. p 1066 notes 66 [a], 66. 

86 . U.S.—^Mullaney v. U. S., supra— 
Plerriero v. U. S., C.C.A.Va., 271 
F. 912. 

D.C.—Goode V. U. S., 149 F.2d 377, 80 
U.S.APP.D.C. 67. 

49 C.J. p 1059 note 35. 

87. D.C.—Williams v. U. S., 4 F.2d 
432, 66 APP.D.C. 239. 
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8 a U.S.—^Lamento v. U. S., C.C.A. 

Mo., 4 F.2d 901. 

49 C.J. P 1066 note 70. 

89. U.S.—^Di Salvo v. U. S., C.C.A. 
Mo., 2 F.2d 222. 

90. U.S.—^Ezzard v. U. fi., C.C.A.Okl., 
7 P.2d 808. 

91. U.S.—Grantello v, U. S., C.OA^ 
Mo.. 3 P.2d 117. 

49 C.J. p 1065 note 71. 

]Landlord’8 oonstmotlve possession. 
of narcotic whlch was actually In 
possession of tenants, to wbom 
rooms in house occupled by hlm 
were separately leased, cannot be 
presumed.—^Engr Jungr v. Uj S., C.O.A; 
N.J., 46 P.2d 66. 

92. U.S.—Willsman v. TT. S., G.C.A. 

Mo., 286 F. 852. , , 

93. U.S.—^Willsm^ V. U. S., si^ra. 
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an original stamped packagfe.®*^ Possession sufficient 
to raise the presuiriptions may be proved prima facie 
by acts, conduct, or declarations of the paity ac- 
cused, or by circumstantiai evidence;®® but it has 
been held that the presumption can arise only from 
a conscious possession.® ® 

Venue. The statutory presumption of an unlaw- 
ful sale or purchase arising from the possession of 
an imstamped package has been held not to include 
the subject of venue;®^ but there is also some au- 
thority to the contrary.®® 

(b) Burden of Proof 

As fn ali crlminal cases, the burden Is on the prose- 
cutfon to prove the guilt of the accused, and the burden. 
fe on the accused to adduce evidence of distinet and 
substantiai matters of defense. 

As in all criminal cases, the burden rests on the 
prosecution to prove the guilt of accused®® beyond 
a reasonable doubt,l whereas the burden rests on 
accused to adduce evidence of distinet and sub¬ 
stantiai matters of defense® or to over come any 
presumption adverse to him created by the act® 
The burden is on accused to prove himself within 
any exception or exemption contained in the act and 
on which he relies;* and, where accused relies 
on the defense that a sale shown to have been made . 


72 C.J.S. 

by ‘him was made on a written order on the pre- 
scribed form,® or that he had registered and paid 
the special tax imposed by the act,® or that he was 
not required to register under the act,7 or that his 
possession was not unlawful,® he has the burden of 
proving such defense. 

(c) Admissibility 

The admissibility of evidence In prosecutlons under 
the federal antl-narcotlc act Is governed by the rules 
respecting the admissibility of evidence in crlminal cases 
generally. 

In prosecutions under the act, general rules re¬ 
specting the admission of evidence in criminal 
cases apply;® and in the application of these rules 
it has been held that, in a prosecution of a physi- 
cian for an unlawful sale, evidence as to recognized 
medical practice is admissible to show that accused 
did or did not come within the exemption as to dis- 
pensing drugs in the course of his professional 
practice.^® So, evidence of the quantity of nar- 
coties purchased by a physician,ii and the record 
required by law to be kept of his disposition there- 
of,^® are admissible on the question whether he was 
using the drugs in the practice of his profession in 
good faith, or whether he was engaged in handlmg 
them as merchandise.1® A physician will not be 
permitted to show that in dispensing narcoties he 


TJJS.—-Plowers ▼. IT, S,t CLCJL 
Neb., 83 F.3d 78. 

05. I>.a—Williams v. IT. S., 4 F.3d 
432. 55 App.D.a 239. 

IT.6.—Ezzard v. IT. S., CLCLA-Okl., 
7 F,2d 808. 

49 a J. p 1065 note 75. 

97- U.S^De Bellis v. U. S., aCJL 
HL, 23 F.2d 948, certiorari denied 
Debellia t. U. 8^ 48 S.C?L 420. 276 
U.S. 634. 72 li.Fd. 743. 

49 CJ. p 1065 note 67. 

0 S. U.S.—esasey v. IT. S., C.C.A. 
Wasli., 20 F.2d 752. affirmed 48 S. 
Ct 373. 276 IT.e. 413. 72 L-Bd. 632, 
rehearins denied 48 &Ct. 603, 276 
IT.S. 413, 72 L-Ed. 632. 

D.C.—Baillan v. U. 29 F.2d 455, 
58 AppJ>.C. 255. 

90. UJ9.—Towbin v. U. fi.. C-CLA. 
Oolo., 93 F.2d 861. 

1. U.S.—Sullivan V. IT. S., COA. 
Okl., 283 F. 865. 

3L U.fi.—Sauvate v. IT. S., CCJLMo., 
81 F.2d 732. 

49 cur. p 1064 note 66. 

8. B.CL—Ooode v. IT. S., 149 F.2d 
877, 80 ITAAppJD.CL 67. 

4 - TT.fi. —Landsbaraush ▼. IT. S., C. 
CtA.Ohio, 168 F.2d 486, ctttioraji 
denied 69 S.Ct 51, 335 U.S. 826. 93 
880. 

49 aj. p 1064 note 58. 

5. tr.S.— Sauvain v. U. B., CCA-Mo., 


81 F.2d 732—Martlneat ▼. U. S., CC. 
A.La, 25 F2d 302. 

Bnrdea not on ffoveniment 
Government need not prove that 
narcotlc vras purchased wlthout 
written order on form prescrlbed.— 
Chln Gum v. U. S., C.C.AMass., 149 
P.2d 676, motion denied 150 F.2d 765. 
e. U.S.—Flowers v. U. fi., C.CJL 
Neb., 83 F.2d 78. 

49 G.J. p 1066 note 60. 

7. U.S.—^Plerrlero v. U. S., C.CA. 
Va., 271 F. 912, foUowed in Senlck 
V. U. 271 P. 918- 

8. U.S-—^Landsborou^rh v. IT. S., C. 
C.A.Ohio, 168 F.2d 486, certiorari 
denied 69 S.Ct. 61, 835 U.B. 826, 98 

I I<.Ed. 380. 

U.C.—Frazier v. U. S., 168 F,2d 817, 

82 U.S.APP.D.C. 332, afflrmed 69 S. 
Ct. 201. 335 U.iS. 497, 93 Ii.Ed. 187, 
rehearlng: denied 69 S.Ct 488, 836 
U.S. 907, 93 JjJSd. 1072. 

49 C.JT. p 1065 note 62. 

9. Evidence held 

(1) In 8:eneral.-^U. S. v. Abdallah, 
CXiJLN.Y^ 149 F.2d 219, certiorari 
denied 66 S.Ct. 29, 326 U.S. 724. 90 
L.Ed. 429—Stahl v. U. S., C.C.A.M 0 ., 
144 P.2d 909—Weaver v. U. S., C.C. 
A.Neb., 111 F.2d 603—Silvermetn v. 
U. S.. aCLAMass., 59 F.2d 636, cer¬ 
tiorari denied 53 S.Ct. 89, 287 U.S. 
640, 77 luEdL 654. 

(2) Character of ezaminatlon made 
by physician, before he prescrlbed 
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for persons applylny for prescrip- 
tlons.—U. S. V. Brandenburg, C.C.A 
K.J., 162 F.2d 980, certiorari denied 
68 S.Ct 80, 832 U.S. 769, 92 L,.Ed, 364. 

(3) Price of bootleg morphlne,— 
Hawldns v. U. S.. C.C.A.Ga., 90 F.2a 
551, certiorari denied 58 SLCt 118, 
802 U.S. 738, 82 Ii.Ed. 566. 

(4) Conversatlons between govem- 
ment agents and helpers and inform¬ 
er relating to pl^s to procure saJes 
of narcoties.—Hayes v. U. fi;, C.C.A 
Neb., 52 F.2d 888. 

Evidence held Inadmlsalhle 
U.S.—Flowers v. U. fi., C.C.A.Neb., 
83 P.2d 78. 

10. U.fi.—^Melanson v. U. S., Tex, 
256 F. 783, 168 C.C.A. 129. 

49 C.J. p 1065 note 80. 

Methods of treatlng dmgr addlctlon 
In prosecution of physician for i^- 
sulng to addlcts prescrlptions for 
narcotlc not on order forms, medi¬ 
cal testlmony concerning methods of 
treating drug addlctlon was proper- 
ly admltted.—^Hawklns v. U. S., C.C. 
A.Ga., 90 F.2d 551, certiorari denied 
68 !S.Ct 118, 802 U.& 733, 82 L.Bd. 
566. 

11. U.B.— Hoyt ▼. U. fi.. aC,A.N,T^ 
278 F. 792. 

13. UJS.—Sima ▼. U S., aCJLOkU 
268 F. 234. 

13. U.S.—Sima v. U. S%, supra. 

49 C.J. p 1066 note 83. 
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vas complying with a state law,i* and thus he ,can- 
not for example, show that those to whom he sold 
drugs were.registered as addicts and entitled to have 
the drugs dispensed to them under a state law 15 

Violation of the* act being provable prima facie 
by acts, conduct, or declarations of accused, or by 
circtnn^tial evidence,!® testimony showing the 
circumstances surrounding the transaction is admis- 
sible.i^ Testimony as to the delivery and identifi- 
cation of a package of drugs by a purchaser to an- 
other government witness, who delivered it to the 
chemist for analysis, is material and relevant.i8 In 
the piosecution of a drug company for unlawful 
sales under the act, it is not proper to admit evi- 
dence of the relative volume of narcotic sales of 
accused as compared with other dealers.i® Since 
the act has defined a lawful business in narcotics 
thereunder, on a prosecution for a violation of the 
act, evidence varying from the statuto ry definition 
will not be admitted to show what constitutes a law¬ 
ful business.*® 

Other offenses- Proof of other transactions in 
vhich accused sold or fumished narcotics is ad- 
missible to show that accused was dealing in or 
dispensing such drugs,*i as is proof t^t subsequent 
to a sale a large quantity of a similar drug was 
found on tihe premises of accused.** However, 
evidence that accused, who was 'm habitual user of 
a iarcotic, had possession of a quantity of the drug 
months before and in another district, was held not 
adxnissible to show unlawful dealing at another time 
and place,** 

(d) Weight and Sufficiency 

As In other crlmlnal 'cases, the proof In a prosecu- 


tlon under the federal anti-narcotic act, In order to 
sustain a conviction, must be sufficient to establlsh'the 
gullt of the accused beyond a reasonable ’doubt. 

There must be proof of guilt beyond a reasonable 
doubt,*^ and facts and circumstances which merely 
g^ve rise to suspicion of the guilt of accused * ate' 
legally insufficient to sustain a conviction.*® If the 
evidence is sudh as to raise a reasonable doubt as 
to whether the practice followed by a physician was 
proper or improper, the doubt must be resolved in 
favor of good faith.*® 

On the other hand, substantial evidence tending to 
prove each and every material allegation of the 
indictmeilt will sustain a conviction.*'^ Possession 
by accused, coupled with the presumption arising 
therefrom, has been held sufficient to sustain a con¬ 
viction;** and it has been held that unlawful sale 
and possession of narcotics may be proved, prima 
facie by. the acts and conduct of accused,** or by 
his declarations or admissions,*® or by circumstan- 
tial evidence.*! It is not necessary to a successful 
prosecution for an unlawful sale to show both that 
the narcotic when sold was not containcd in an 
original stamped package and also that it did not 
come from an original stamped package;*** proof of 
either, as the circumstances call for, will suffice.** 
A conviction for the sale or distribution of smoking 
opium or opium prepared for smoking, without a 
written order on. the pr,escribed form, does not re¬ 
quire proof of a quantitative as Well as a qualitative 
anaylsis thereof.*^ . ' , 

In applying the foregoing rules, particular fevi- 
dence has been held sufficient or insufficient to es- 
tablish that accused was dealing in narcotics in 
violation of the act;*® that there was a "sale” of 


14. IT.S.—Hoyt v, IT. S., C-C-A-K-Y., 
27S F. 792. 

15. ir.S.—Hoyt V. U. S., supra. 

16 . D.C.—Williams v.,XJ. S,, 4 F.2d 
422. 55 AppJD.C. 239. . , 

17. U.S.--Tam Slii Tan v. TJ. S., N., 

T. , 224 F: 422. 140 C.C.A. 116. 

49 CU. p 1065 note 90. 

18. D.C.—-Williams v. IT. S,, 4 F.2d’ 
432. 55 A]pp.D.C. 239. 

19. U.S.—C. M. Gpringr Drug Co. v. 

U. S., C.C.A.MO., 12 F.2d j852. 

20. IT.S.—^U. S. V. Joseph FlemliiLg. 

ete.. Co.. D.CjPa., 251 F. 932.' ' 

21. U.S.—Taylor v. U. S.. CLC.A.M 0 .,. 
19 F.2d 813. 

49 C.J. p 1066 note 91. 

Presoriptions Issue^l to o*t]ier8 
In a prosecution' against a plxysl-' 
cian for dispensihg narcotics not* Ih 
the course of his professlonal prae-, 
tloe, presoriptions Issued, by hlm.^to, 
parties other than those in 

the Indlctment constitute relevant 
ahd material evidence oi^ issue of > 


his, good falth.—^Freeman v. IT. ’ 6., 

C. C.A.Ga., 86 F.2d 243, certiorari 'de- 
nied 57 S.Ct 828, 299 U.S. 616, 81 
L.Bd. 454. 

22. U.S.—Parisi V. U. S.. C.C.A'.N.T., 
279 F. 253. 

23. U.S;.—Paris v. U.' S., Okl., 260 F. 
529, 171 aC.A. 313. 

49 <C.J. p 1066 note 93. 

24. U.S.—Bng Jung v. U. S., C.O.A. 
ISf.J.. 46 F.2d 66. 

25. U.S.—^Eng Jung v. U. S., supra. 
49.C,J. p 1066 note 12. 

26. U.S.—U. S. V. Anthony, D.C.Cal.. 
16 F.Supp. 553. 

27. U.S.—Fisk V. U. S., C.CJLTeim.. 
279 F. 12. 

28. UJS.--U. e. V. Mule, aCjLN:Y, 
46 F.2d 132. 

D. C.—Frazler v. U. S., 163 F.2d 817, 
82 U.S.APP.D.C. 382, aflarmed, 69 
S.Ct. 201. 336 U.S. 497, 93 L.Bd. 
187, rehearing denied 69 S.Ct. 488. 
336 U.S. 907, 93 L.Bd. 1072. 

49 C.J. p 1066 note 8. 

197 


29. U.S.—Hartison v, U. 6.f C.C.X 
N.Y., 7 P.2d 259. 

3a'' U.S,—^Harrlson U. S.| supra. 

D.C.—‘Williams v. It. S., 4 F.2d 482, 
66 App.D.C.'239. ' 

Sefehdanf 8 voluntary statexn^t 
to poUoe that he had purchased drug 
from a d6pe peddler, although siibse- 
quently denied by hlm, was Itself 
evidence on which conviction mlght 
be sustalned.—<^ode v. U. S., 149 F. 
2d 877, 80 U.S-APP.D.C., 67. - ' 

31. D.C.—Williams v. U. S., 4 F.2d 
432. 55 APP.D.C. 289. 

32. U.S.—^Flbwers v. fU. S., CjC.A. 
Neb., 88 F.2d 78. 

33. U.S.—^Flowers v. U. S., supra. 

34. U.S.—Chin GrUih v. tj: S., CC.A1 
‘ Mass., 149 . F.Jd 6^6, inotlon' de¬ 
nied 160 F.^d 766. 

36. r Svldenoie li41d sufflcienjfc 

(1) To warrant conviction .]kefei«P- 
ally. 

U.S.—U. S. v: 'co6]£, c:a.iil. m f. 
2 d 642-JD. 3. v. Wllliains, 
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narcotics;*® that a sale by accused was made with- 
out registering and paying tbe special tax imposed 
the act;3'y that accused was guilty of a sale as 
an accessary before the fact that a purchase or 
sale of narcotics was not in or from an original 
stamped package;^'^ that a sale was not made pur- 
suant to a written order on the prescribed form;^® 
that a dnig was not obtained on 'a stolen order 
that dispensing or distributing by a physidan was 
not in good faith in the course of his professional 
practice that a sale was not on a prescription^^ or 
was on one known to have been unlawfully is- 
sued;^^ that the possession of drugs was unlaw- 
ful;**® and to show that morphine hydrochloride is 
a derivative of opium.^® 


Agenfs opinion as to weakness of case. The 
question of the strength or weakness of the case is 
a matter to be deduced by the jury from the evi- 
dence before it, and not from some opinion held 
as to its weakness by some agent or agents who do 
not even testify.^^ 

Several counfs. In view of the presumption 
created by the statute, the goveriment makes out 
a complete case, on proof of a sale, under each 
count of an indictment which charges failure to 
register and pay the tax, to secure a written order, 
or to sell out of an unstamped package;^® and 
thus on proof of a single sale, and in the absence of 
any proof by defendant, the govemment is entitled 


175 »P.Sd 716-HC3hin aum v. TJ. a. 
aCJLMass^ 149 F.2d 575, motlon 
denied 160 P.2d 765—Morris v, U. 
S, C-CJLTex., 123 P.2d 957—Chad- 
wlck V. U. a, C.C.A.Tex.. 117 P.2d 
S02, certiorari denied 61 S 4 C?t. 1109, 
313 U.a 535; 85 L-Bd. 1541—Mehan 
V. U. S., C-CJLMo., 112 P.2d 561— 
Loaie Huns v. TT. C.C.A-Cal.. 
111 P.2d 326—Roberts v. U. S., C. 
CXA.MO., 96 P-2d 39—^Mullaney v. 
iU. a, C-C-A-Mont.. 82 F.2d 638— 
Gowlin^r V. TT. S., C.C.A.Teiin., 64 
F.2d 796—Rendleman v. U. S., C.C. 
AJWBBtL, 38 F.2d 779—Martin v. 
TT. a, C-OA-Tex., 36 P.2d 954, cer¬ 
tiorari denied 50 aCt 351, 281 U. 
a 746, 74 L.Fd. 1158. 
l>.a—Macaboy v. TJ. a. 160 F.2d 279, 
82 U.SA.PP.D.C. 63—Dear Check 
Qnons: v. U. 6^ 160 IF.2d 251, 82 
TJ.SA.ppJO.O. 8. 

49 CU. p 1066 note 96 [a]. 

(2) To establish that defendant 
hnowinerly aided and abetted seller 
of narcotics, renderingr him suilty 
aa Principal. —^Terry v. TJ. S., C.C1A. 
Va, 61 P.2d 49. 

(3> To warrant ]ary*8 findinsr that 
one defendant was Principal as to 
each of two sales by codefendant.— 
Quercia v. TT. S., CjC.A.Mass., 70 F. 
2d 997. 

<4) To identify the drugs.—Cro- 
mer v. TJ. S, 142 F.2d 697, 78 U.S. 
AppJ>.C. 400, certiorari denied 64 a 
Ct. 1274, 822 TJ-a 760. 88 L.Ed. 1588. 

<5) To Show that search of in¬ 
former before purchase was made of 
defendant was sufficiently thorough 
for sending Informer on his misslon. 
—Dear Check 'Quong v. U. S., 160 
F.2d 261, 82 TT.SA.PP.D.C. 8. 

Svidsnce beld. Immglolimt 

(1) To warrant conviction gener- 
ally.—Morel v. *U. S., C/XA-Ohio, 127 
F.2d 827—Bng Jung v. TJ. a, aCJL 
M.J., 46 F.2d 66—49 CJ. p 1066 note* 
96 [bl. 

(2) To austain conviction of phy- 
fllclan for fraudulently executlng 
and signing reoord required by reve- j 


I nue law showing amount of drugs 
dispensed and dlstributed.—^Towbln 
V. U. a, C.C.A.C 0 I 0 ., 93 F.2d 861. 

36. Evldeace held sufficient 
U.S.—Smith V. TJ. S., C.C.A.M 0 ., 284 

F. 673. 679—TT. S. v. Hipsch, D.C. 
Mo., 34 P.Supp. 270. 

37. TX.S."—“"Sauvaln v, 'O’. S., C.C.A* 
Mo.. 31 F.2d 732. 

49 C.J. p 1066 note 97. 

Svldence held Insuffident 
U.S.—Eng Jung v. U. S., C.C.A.N.J., 
46 F.2d 66. 

49 CJ. p 1066 note 97 

3a U.S.—Parlsl V. C. 6., caA-N-T., 

279 F. 263. 

49 C.J. p 1066 note 98. 

39. Evldenca held sufficient 

TJ.S.—^Du Verney v. TJ. S., CA^Cal., 
181 F.2d 863—^Landsborough v, TJ. 
S., 168 F.2d 486, certiorari denied 
69 S.Ct. 51. 336 U.S. 826. 93 L.Ed. 
380—Sorrentino v. TJ. S., C.CA. 
Cal., 163 F.2d 627—Affronti v. U. 
S., 1 C.CJLM 0 ., 145 F.2d 3—Acuna v. 
TJ. S., aCJV-Tex., 74 F,2d 369— 
Cook V. U. a, C.aA.Okl., 33 F.2d 
509, certiorari denied 50 aCt. 34, 

280 TJ.S. 683, 74 L..Bd. 633. 

49 G.J. p 1066 note 99 Ea]. 

Evldence held Insuffident 

U.S.—Beland v. TJ. S., jC.aA.Tex., 117 
F.2d 968, certiorari denied 61 S.Ct 
1110, 313 U.S. 586, 85 L.Bd. 1641, 
rehearlng denied 62 S.Ct. 54, 314 
U.S. 708, 86 LuEd. 565. 

49 Cjr. p 1066 note 99 [b]. 

40. Evidenoe held suffident 
U.a— Chln Gum v. U. S., C.C.A. 

Mass., 149 F.2d 575, motion denied 
160 F.2d 765. 

49 aj. p 1066 note 1 Ea]. 

41. Evidenoe held insuffident 
U.S.—SuUivan v. U. S., aC.A.Okl„ 

283 F. 865. 

42. Evidenoe held suffident 

(1) To warrant conviction in gen- 
eral.—U. S. v. Brandenburg, C-OA. 
!Nr.J., 162 F.2d 980, certiorari denied 
68 aCt 80, 332 U.S. 769, 92 L.Ed. 
364—U. a V. Abdallah. aCAJST.T., 
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149 F.2d 219, certiorari denied 66 S. 
Ct 29. 326 U.S. 724, 90 L.Bd. 429— 
Mitchell V. U. S., C.aA.Okl., 143 P. 
2d 963—TJ. S. V. Simon, C.CAl.N.J., 
119 F.2d 679, certiorari denied Simon 
V. U. a, 62 S.Ct 78, 814 U.S. 623, 86 
L.Bd. 600—Nigro v. U. S., C.C.AM 0 ., 
117 F.2d 624, 133 A.L.R. 1128—HeUer 
V. U. a. C.C.A.S.IC., 104 P.2d 446— 
Ratigan v. U. S., C.C.A.Waali., 88 P. 
2d 919, certiorari denied 57 aot 938, 
301 U.a 706, 81 L.Bd. 1369, rehearlng 
denied 58 S.Ct 62, 302 U.S. 774. 82 
L.Bd. 600—49 C.J. p 1066 note 3 Ea]. 

(2) To support inference that acts 
of a phyj^ician and a Wholesale drog 
dealer with respect to physlcian^s 
purchase of morphine sulphate tab- 
leta from dealer were performed 
pursuant to a mutual understand- 
ing and a preconcerted .design that 
the narcotic law was to be violated. 
— U. S. V. Direct Sales jCo., D.C.S.C, 
44 F.Supp. 623, afflrmed 131 P.2d 
835, certiorari granted 68 S.Ct 758, 
318 U.a 749, 89 L.Bd. 1125, afflrmed 
63 S.Ct 1265, 319 U.S. 703, 87 L.Bd. 
1674. 

Evidenoe held insuffident 
U.S.—Wesson v. U. S., CAL.Ark., 173 
P.2d 931—U, S. V. Anthony, D.C. 
Cal., 15 F.Supp. 563. 

43. Evidenoe held suffident 

U.S.—Montgomery v. lU. S., aCJL 
IU., 290 F. 961. 

44. U.S.—Jackson v. U. S., COA. 
Mo., 297 F. 20. 

49 C.J. p 1066 note 5. 

45. U.S,— Graham v. U. S.. C.CA. 
Okl., 16 F.2d 740, certiorari denied 
0’Fallon v. U. S., 47 S.Ct 687, 274 
U.a 743, 71 L.Ed. 1321. 

49 aJ. p 1066 note 6. 

46. Evldence held suffident 
U.S.—Bethea v. U. S., C.CA-IU., 1 

F.2d 290. 

47. U.S.—IBTlowers v.* TJ. S., COA. 
Neb., 83 F.2d 78. 

48. U.S.—^Ballerini v. Aderholt, CG. 
A.Ga., 44 F.2d 362. 
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0 ask for a conviction on ali or any one of sucli 
ounts in the indictment.'*® 

(4) Trial 

As In other criminal cases, questlons of fact are for 

Jury in a prosecution under the anti-narcotic act; 
nd In determining whether to take the case from the 
jry by directing a verdict, the court will take that 
lew of the evidence which Is most favorable to the 
arty against whom the direction Is asked. The in- 
tructlons in a prosecution under the anti-narcotic act 
houid distfnctiy and falrly submit to the Jury the ques- 
lons of fact to be determined by them, and shouid not 
ivade the province of the Jury or be misleading or 
rejudiclal* 

As is the general nile in criminal cases, in a 
irosecution under the narcotic act questions of fact 
xe to be tried by the jury.®® Thus it is for the 
etennination of the jury whether the treatment 
»f a patient, to whom a physician has dispensed 
[rugs, was in good faith;5i whether the drugs were 
ispensed in the course of a physician^s professional 
iractice52 or to pander to the 'habits of an addict;®* 
7 hether a prescription for a narcotic was issued in 
;ood faith;®^ or whether a druggist filling prescrip- 
lons knew the true character in which persons hav- 
Qg them filled sought to procure the drug, and that 
tey were addicts.®® 


§ 11 

Taking case from jury. In considering a motion 
to direct a verdict the court will take that view of 
the evidence which is most favorable to the party 
against whom the direction is asked and, if there 
is substantial testimony which, if believed, would 
warrant conviction, a motion by defendant for a 
directed verdict will be overruled but, in the ab- 
sence of such testimony, to the exclusion of every 
hypothesis but that of guilt, the court shouid direct 
a verdict in favor of accused.^8 A request for 
leave to present a motion for a directed verdict in 
the absence of the jury is addressed to the discretion 
of the court,59 and, where no abuse of the discretion 
occurs, a denial of such motion is not error.®® 

Instructions, Where, taking into account the en- 
tire charge, the instructions distinctly and fairly 
submit to the jury the question of fact to be deter¬ 
mined by them,®i and are not misleading®^ or pre- 
judicial to accused,®® and correctly state the law,®^ 
they are not subject to exception. A charge suj05- 
ciently submitting to the jury the issue of good faith 
of accused in issuing a prescription for a narcotic to 
a supposed patient is proper,®® as is an instruction 
that telis the jury that the prohibited drugs must be 
prescribed by a physician in the course of his pro¬ 
fessional practice only.®® 


B. I7.S.—Ballerlnl ▼. Aderholt, su¬ 
pra. 

0. QuestiLons held for Jury 

(1) In general.—^Banks v. U. S., C. 
LA-Wash., 147 F.2d 628—Flowers 
, U. S., CXJJLNeb., 83 F.2d 78— 
[ullaney v. IT. S.. O.C.A.MontM 82 
'.2d 638—U. S. V. Singer, D.C.N.T., 
3 FSupp. 863. 

(2) Possession.—Mullaney ▼, U. 
1 ., aCJLMont.. 82 P.2d 638. 

(3) Entrapment.—^Reddish ▼. U. 
1., C-CLAMo., 55 F.2d 657. 

(4) Whether unlawful sale of nar- 
otics was completed by delivery 
liereof to buyer.—^Barnett v. U. S., 
LAWash., 171 F.2d 721. 

Ivldenoa hM insufflcient to take 
question to lurv 

r.S.—Towbin v. U. S., C 4 C.A.C 0 I 0 .. 93 
F.2d 861. 

L U.S.—XJ. S. V. Brandenbursr* C. 
CLAN.J., 165 F.2d 110—Moore v. 
U S.. C.C.A.(Ja., 128 >F.2d 887, cer¬ 
tiorari denied 63 S.Ct 46, 317 XT.S. 
629, 87 L.Ed. 508—Hawklns v. U. 
&• CLCULGa, 90 P.2d 551, certiorari 
denied 58 S.Ct. 118, 302 U.S. 733, 82 
L.Ed. 566—^Freeman v. TJ. S., C.C. 
A.Ga, 86 F.2d 243, certiorari de- 
nied 57 S.Ct 323, 299 U.S. 616, 81 
L.Bd, 454. 

9 C.J. p 1067 note 16. 

XT.S.—TJ. S. V. Llndenfeld, C. 1 C.A. 
N.T., 142 P.2d 829, certiorari de¬ 
nied 65 S.Ct, 89, 82a UjS- 761. 89 L.. 


Ed. 609—Oakshette v. XT. S., Ga., 
260 P. 830, 171 C.C.A. 556. 

53. U.S.—Teter v. U. S., C.C.A.Ind., 
12 F.2d 224, certiorari denied 47 
S.Ct 99, 273 U.S. 706, 71 L.Bd. 850. 

54. U.S.—^Boehm v. U. S., C.C.A. 
mnn., 21 P.2d 283. 

55. U.S.—^Melanson v. U. S., Tex., 
256 F. 783, 168 C.C.A 129. 

58. U.S.—Hodgo V. U. S., C.C.A. 
Tenn., 13 F.2d 596. 

57. U.S.—Ryan v. U. S., C.C.A.M 0 ., 
283 F. 975, appeal dismissed 44 S. 
Ct 132, 263 U.S. 727, 68 L.Ed. 528. 

49 aJ. p 1067 note 22. 

58. U.S.—Morei v. U. «S., C.CJLOhlo, 
127 F.2d 827—^Towbin v. U. S., C. 
CA.Colo., 93 F.2d 861—Wlllsman 
V. U. S., C.C.A.MO., 286 IF. 852. 

59. U.S.—Ngr Singr V. U. S., IC.C.A. 
Cal., 8 F.2d 919. 

60. U.S.—Ngr Singr V. U. S., supra. 

61. U.S.—Senlck v. TJ. S., C.C.A. 
Va., 271 F. 918—Plerriero v. U. S., 
C.aAVa., 271 F. 912. 

Znstruotlons held proper or not erro- 
neous 

U.S.—Stoppelli V. U. S., C.ACal„ 183 
F.2d 391, certiorari denied 71 SXJt. 
88, rehearingr denied 71 S.Ct 237— 
Mitchell V. U. S., CCA-Okl., 143 
F.2d. 953—^Toungr v. U. S., C.C.A. 
Hawall, 119 F.2d 399, reversed on 
other ^ounds 62 S.Ct 510, 316 U. 
S. 257, 86 L.Ed. 832—Silverman v. j 
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U. s., CjCAuHass., 69 F.2d 636, 
certiorari denied 63 S.Ct 89, 287 
U.S. 640, 77 LuEd. 654. 

Xnstmctlons held properly refused 
U.S.-^MuUaney v. U. S., C.C.AMont, 
82 F.2d 638. 

62. U.S.—C. M. Springr Drugr Co. v. 
U. S., CX;.AMo., 12 F.2d 862. 

49 C.J. p 1067 note 27. 

63. U.S.—^Baumboy v. U. S., C.C.A 
Cal., 24 F.2d 612. 

49 C.J. p 1067 note 28. 

64. U.S.—^D1 Salvo V. U. S., C.C.A 
Ho., 2 F.2d 222. 

49 CJ*. p 1067 note 29. 

65- U.S.—^Melanson v. tJ. S., Teat, 
266 F. 783, 168 C.C.A 129. 
Instruction held Inadvlsable but not 
prejudlolal 

Chargre that moral purpose of 
statute to prevent use of narcotics 
would be defeated if physlcians 
could dispense them irrespective of 
grood faith, althougrh statute was 
primarlly one for revenue, was held 
not error, or at least not prejudlclal, 
but inadvlsable.—Du Vall v. U. S., 
C.C.AArlz., 82 tP.2d 382,. certiorari 
denied 56 S^Ct 751, 298 U.S. 667, 80 
L.Ed. 1391. ’ ■ 

66. U.S.—^Trader v; U. S., aCA 
Pa., 260 F. 923, ceniorari. denied 
. 40 S.Ct 119, 251 U.S. 555, 64 L.Ed. 
412. 

49 C.J. p 1067 note 31- . . / 
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It has been held proper, tmder appropriate circum- 
stances, to instruet a jury that tJie conduct of gov- 
emment agents in effecting a sale was not dishonor- 
able and was in the performance o£ their duty.®^ 
Where the defense relies on, and there is evidence 
tending to show, entrapment, accused is entitled to 
an instniction on the law applicable thereto.®* In- 
structions to the effect that an incidental purpose 
of the act was to prevent sales being made to ad- 
diets,®^ and to discourage trade in the narcoties 
mentioned in the act,*^® have been held proper. An 
instruction requested by accused which ignores in- 
dispensable conditions of the'defense relied on by 
him should be refused.^! Failure of the court to 
define a word so generally used and so well under- 
stood as the word “sale” has been held not error.^^ 

Int/asion of province of jury. It is an invasion 
of the province of the jury for the court to state to 
the jury that they are justified in believing a fact, 
which, if believed, necessarily leads to a verdict of 
guilty;^® but, where the court in its charge as¬ 
sumes the existence as a fact of that which, follow- 
ing the evidence, it would be impossible for it 
rationally not to assume, the charge is not objection- 
aWe-^^ 

(5) Sentence and Punishment 

Sentenoe or punishment may Eie Imposed on a con- 
vfeted offender In accordance with the terms of the act 
and the counts on which he has been convicted. 

Sentence or punishment may be imposed on a 
convicted offender in accordance with the terms of 
the acL^® Where separate and distinet offenses are 
set forth in separate counts of an indictment, on a 
plea of guilty to ali cotmts, accused may be sen- 
tenced on each,^® i§ie sentence to run concurrently.^’^ 
The language of the statute is not to be construed as 
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imposing a single punishment for a violation of the 
distinet requirements of the sections dealing with 
unstamped packages and written orders when ac- 
complished by one and the same sale each offense 
is subject to the penalty prescribedJ® The penalties 
provided for in the original act have been held ap¬ 
plicable to the amendments tiiereto.®® 

§ 12. - Manufacture of Smoking Opium 

a. In general 

b. Criminal prosecutions 

a. In General 

Under the federal statutae, the manufacture of 
smoking opium by persone other than United States 
citizens Is subject to such restrictfons by way of taxa- 
tlon and otherwlse as to be vlrtually prohibited. 

The federal statutes impose an intemal revenuc 
tax on opium manufacture in the United States for 
smoking purposes, and require the filing of such 
bond with the collector of intemal revenue as may 
by regulation be prescribed and such statutes 
are constitutional, although they prohibit such man¬ 
ufacture only by persons other than citizens of the 
United States,®^ and although the tax is so high as 
to amount to a prohibition of such manufacture.** 

The purpose of the original act pertaining to the 
manufacture of smoking opium was to regulate such 
manufacture,*^ and it applied to any process by 
which crude opium was converted into a product fit 
for smoking.*® On the other hand, “manufacture of 
smoking opium” within the meaning of the orig¬ 
inal statute was held to contemplate only a process 
by which crude opium was converted into smoldng 
opium,*® and the mere mixing of smoking opium 
with the residue of opium which has been smoked 
and then put through a purif 3 ring process was not 


67- IT.S.—C. M. Sprint Dmgr Co. v. 

tr. S.. GLiCLAJfo., 12 F.2d 852. 
ea. U.S.—Di Salvo T. U. S., aCA. 

Mo.. 2 F.2d 226. 

49 C-l. p 1067 note 33. 

68l TJ.S.—Trader v. TT. 8 ,, CLCLA-Pa-. 
260 F. 923, certiorari denied 40 
S.Ct. 119, 251 U.S. 555, 64 KFd. 
413. 

m ^.S.—Oliver v. IT. q., C.CJLW. 

Va., 367 F. 544. 

49 cur. p 1067 note 35. 

71- U.S.—Thompson v. TJ, S., Mo., 
353 7. 196, certiorari denied 40 S. 
Gt 67» 351 X7.S. 653, 64 L..Bd. 411. 
49 CJT. p 1067 note 36. 

TSL, Xr.S^Aitronti V. 3J. S., C.CJL 
Mol, 146 F.2d 3. 

78. "OLS.—GL IC. Spriner Dmgr Co. v. 

TJ. S, CjCJLMo., 12 F.2d 852. 

49 cur. p 1067 note 37- ‘ 


74i IT.S.—Crampton v. TJ. S., C.C.A. 
Mo., 16 F.2d 231. 

75. Sentences held proper 

(1) Two years and two months.— 
Boehm v. TJ. 6., C.C.A.MinD., 21 F. 
2d 283—Bailey v. U. S., 1 C.CJLIU., 284 
F. 126. 

(2) Four years.—Heese v, White, 
aClA-KaiL, 25 F,2d 66. 

(3) Flve years* imprisomnent, to 
run concurrently, on each of flve 
counts on which accused was con¬ 
victed.—^Boehm v. TJ. S., C.CJLMinn., 
21 F.2d 283. 

76. D.C.—Solomon v. TJ. S»^ 26 F.2d 
554, 58 App.D.a 182. 

77. D.C,—Solomon v. TJ. S., supra. 

78. TJ.S.—Blockburgrer v. TJ. S., 111., 
62 SOt. 180, 284 TJ.S. 299, 76 L. 
Ed. 306. 

79. TJ.S.—Blockburser v. TJ, S., su- 
pra. 
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80. TJ.S.—Alston V. TJ. S., 47 S.Ct 
634, 274‘UB. 289, 71 L.Eld. 1062— 
Reese v. TJ. S., O.C.A.Mlch., 14 F.2d 
606. 

81. TJ.S.—Lee Mow Lin v. TJ. S., 
Mo., 260 F. 694, 162 C.CJV. 666. 
certiorari denied 38 S.Ct. 681, 247 
U.S, 618, 62 L.Ed. 1245. 

82. lU.S.—^Lee Mow Ifln v. TJ* S., su¬ 
pra. 

49 C.J. p 1068 note 54. 

83. TJ.S.—Lee Mow Lin T. TJ. 8 ^ 
supra. 

49 C-J. p 1068 note 55. 

Constitutlonallty of poison acts gren- 
erally see supra § 3. 

84. U.S.—Marks v. U. S., N.T., 196 
P. 476, 116 C.C.A. 260. 

49 CJ. p 1068 note 57 [a]. 

85. U.S.—^Marks v. U. S., supra. 

86. U.S.—SheUey v, U» S., N.T.,' 198 
F. 88,- 117 C.C.A. 294. 
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the manufacture of smoking opittiti under that 
act*^ 

The purpose of the act, as amended, it has been 
said, is to prohibit the manufacture of smoking 
opium,88 and the act, as amended, prohibits the 
preparation of opium suitable for smoking purposes 
from the residue of smoked, or partially smoked, 
opium.^® The mixing of water with an extract of 
opium fit for smoking for the purpose of making it 
less thick and strong has been held not to be within 
the prohibition of the act.®® The statute being a 
taxing act,®i its prohibition is not more extensive 
than its taxing clause ;'®2 hence, if the article manu- 
factured is not taxable thereunder, there is no viola- 
tion of the act in its production.®® 

Since the act prohibits merely the manufacture 
of smoking opium by aliens, it is not an offense 
for an alien who engages in such manufacture to 
fail to give the bond required by the act and the 
regulations thereunder of those who may legally 
engage therein;®^ hence an accused, shown at 
the trial to be an alien, caimot be lawfully convicted 
on sudh a charge.®® In the absence of a showing 
of properly adopted regulations, as required under 
the act, there can be no conviction on a charge of 
manufacturing smoking opium without giving the 
bond spedfied by law;®® nor can there be a con¬ 
viction for a failure to stamp the opium in such a 
permanent manner as to denote the payment of the 
intemal revenue tax thereon, in the absence of proof 
that such a stamp existed, or that the proper ojKcial 
widi the approval of the secretary of the treasury 
had by regulation required any stamps for such pur¬ 
pose.® ^ 

b. Orimiiial Frosecntioiis 

Prosecutions under the federal act d^allng with the 
manufacture of smoking opium are governed by the 
usual rules appltcable In crlmlnal cases, as for example, 
with respect to the Indictment and the admissibillty, 
or the welght and sufficiency, of evldence. 

87. TT.S.—TJ. S. V. Shelley, N.T., 83 

S.Ct 636, 229 I7.S. 239, 57 L.Ed. 

1167. 

88. TJ.S.—II. fl. V. Slscho, DXJ.Wash., 

262 P. 1001, afflrmed, C.C.A., 270 
P. 968, reversed on other grrounds 
43 S.Ct 611, 262 U.S. 166, 67 Li.Bd. 

925. 

49 C.J. p 1068 note 51. 

89. OJ.S.—caiarley Toy v. TJ. S., C.C. 

AJNT.Y., 266 P. 326, certiorari de- 
nled 41 SXJt. 13. 254 TJ.S. 639, 65 
li.Bd. 492. 

90. Xr.S.—Seldler v. TJ. S., N.T., 228 
P. 836. 142 C.C.A. 628. 

91. tr.S.— TJ. S. V. Shelley. N.T., 33 
S.Ct 686, 229 U.S. 239, 67 L.13d. 

1167. 


Prosecutions under the act are governed by the 
rules applicable in criminal prosecutions generally, 
as, for example, with respect to the suflSciency of 
the indictment to charge the essential elements of 
the offense denoimced by the statute,®® and the ad- 
missibility®*® or the weight and sufl&ciencyi of the 
evidence. 

Sentence and punishmeni. One who, on convic¬ 
tion of a violation of the statute, receives the mini¬ 
mum sentence prescribed by the statute cannot raise 
the objection that a sentence exceeding the mini¬ 
mum would be invalid because the statute imposes 
no maximum, and, hence, kaves the extent of the 
punishment entirely to the discretion of the court, 
thus permitting the infliction of cruel and unusual 
punishments in violation of the constitution.® The 
punishment fixed by the act being for each and 
every violation of the sections thereof, it has been 
held that there can be only one penalty for the 
violation of a section, although it should be violated 
by the same act in different ways.® 

§ 13. - Narcotic Drugs Import and Ex- 

port Act 

a. In general 

b. Indictment 

c. Evidence 

d. Trial, sentence, and punishment 
a. In General 

Under the narcotic drugs Import and export act It Is 
an ofTense knowingly to recelve, conceal, buy, or sell 
opium, or to facilitate the transportatlon, concealment, 
or sale of opium, which has been unlawfully Imported. 

Under the Narcotic Drugs Import and Export 
Act, frequently referred to as the Jones-Mlller Act, 
it is an offense to receive, conceal, buy, sell, or to 
facilitate the transportation, concealment, or sale of 
any narcotic drug after importation, other than as 
excepted in the statute, defendant knowing it to be 
imported contrary to law.'* The .act is constitu- 

supra—Tam Shl Tan v. U. S., N. 
T„ 224 P. 422. 140 C.CJ^ 116. 

49 C.J. P 1069 note 73. 

1. U.S.—Charley Toy v. U. Si, C.C. 
A.N.T., 266 P. 826, certiorari de- 
nied 41 S.Ct. .18, 264 U.S. 639,' 65 
Li.Bd. 492—^Lee Bock v. U. S., N- 

T. , 224 P. 431, 140 CC.A. 126. 

49 C.J. p 1069 note 74. 

2. U.S.—Lee Mow Lln ▼. TJ, S., 
Mo., 250 P. 694, 162 O-CJl. 656,. 
certiorari denied 88 S.Ct 581, 247 

U. S. 618, 62 L.Ed. 1246. 

3. ‘ U.S.—Charley Toy v. U. fi., C,CL 
AJSr.Y., 266 P. 326, certiorari de¬ 
nied 41 S.Ct. 13, 254 U.fi. 689, 85 
L.EJd. 492. 

4. U.S. — ^Iponmafsu Ukicbi v. U. £L» 


92. U.S.—'U. S. V. Shelley, supra. 

93. U.S.—U. S. V. Shelley, supra. 

94. U.S.—^Lee Mow Lln v. U. S., 
Mo., 240 P. 408, 163 C.C.A. 334. cer¬ 
tiorari denied 38 S.Ct. 681, 247 U.S. 
618, 62 L.Bd. 1245. 

95. U.S.—^Lee Mow Lln v, U. S., su- 
prcL 

96. U.S.—Chln Slngr v. U. S., 111., 
227 P. 397, 142 IC.C.A. 98. 

97. U.S.—Chln Slngr v. U. S., supra. 

98. U.S.—Leo Mow Lln v. U. S., 

Mo., 260 F. 694. 162 C.C.A. 666. 
certiorari denied 38 S.Ct 681, 247 
U.S. 618, 62 L.Bd. 1246. 

49 aj. p 1069 note 72. 

99. U.S.—Lee Mow Lln v. U. St, 
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tionaP and not an invasion of the police power of 
the States.® Its aim is to stamp out the existence 
of narcotics in this country except for legitimate 
medical purposes.*^ The act was held not repealed 
by the Harrison Narcotic Act which expressly dis- 
claims such purpose.® It has been held that posses- 
sion of the prescribed narcotic does not give exclu- 
ave federal jurisdiction,® and, where the possession 
comes from a source having no apparent connection 
with any direct importation, the case may well be 
dealt with under a state statute.^® 

Unlawful importation^i and knowledge thereof^® 
are essential elements of the offense. However, it 
is not necessary, in order to constitute unlawful 
importation, that the narcotic be actually landed, 
or carried across the customs lines,the offense 
being committed when the narcotic is brought into 
Ihe territorial limits of the United States.^^ Neither 
System nor intent is an essential element of the 
offense of unlawfully concealing narcotic drugs 
which have been imported contrary to law.^® 

Possession of the narcotic is not a requisite of 
the offense of facilitating the transportation thereof 
or of the offense of facilitating the concealment 
thereof.^® In this connection the term “facilitate” 


72 C.J.S. 

should be given its common and ordinary definition, 
namely, to mahe easy or less difficult; to free from 
difficulty or impediment;^^ and anything done to 
make a continuance of the transportation of the 
narcotic less difficult will constitute facilitatiou of 
its transportation.^® Accordingly, where a trunk 
containing the narcotic is landed for customs in- 
spection, facilitation of transportation may take 
place within the prohibition of the statute notwith- 
standing the trunk is not actually moved except by 
customs officers.^® 

b. IndictoieiLt 

The fndictment In a prosecution for violatlon of the 
narcotic drugs import and export act should contain 
aliegatlons sufficient to set forth the offense and should 
be direct and certain as to the particular oircumstances 
of the crime. 

As in charging statutory offenses generally, the 
indictment should contain ali the essential allega- 
tions requisite to constitute the offense,®® and should 
be direct and certain as to the particular circmn- 
stances of the crime charged.®! Unlawful importa¬ 
tion, being a necessary element of the crime, must 
be alleged.®® In a prosecution for facilitating the 
sale of unlawfully imported narcotics, an allegation 


C.CLA.Hawaii, 281 P. 525, certio¬ 
rari denied 43 SjCL 92, 260 'U.S. 
729, 67 L.Ba, 486. 

PossssBion by one of several defead- 
airts 

In prosecution of several defend- 
ants for concealingr and transporting 
morphine, it was not necessary that 
each of defendants should have the 
narcotics but only that one or more 
of them had possession whlle the 
other aided in the Illicit transactlon 
to which the possession was inci- 
dentaL—U. S. v. Cohen, aC.A.N.Y., 
124 F.2d 164, certiorari denied Bem- 
stein V. U. S., 62 S.Ct. 796, 315 U.S. 
811, 86 Ii.Bd. 1210, rehearin^ denied 
62 S.C?t 941, 316 U.S. 707. 86 L.Ed. 
1774. 

Toifeitfire 

An opium derivative prepared for 
smokinff was contraband and subject 
to forfeitnre under narcotic drug 
import and export act.—^Lfeongr 
axone Wing v. U. S., GjC.A.Wash., 
95 F.2d 903. 

5. U.S.—Stein v. U. S., aC.A.CaI., 
166 P.2d 851, certiorari denied 68 
S.Ct 1612, 334 U.S. 844. 92 U.Ed. 
1768. 

Constitutionality of poison acts gen¬ 
erally see supra § 3. 

8. XJB.—Shepard v. U. S., Cal., 236 
F. 73, 149 aCJL 283. 


[ & U.S.—Copperthwaite v. U. S., C. 
CAuKy., 37 P.2d 846—Gee Woe v. 
U. La., 260 P. 428, 162 C.C.A. 
498, certiorari denied 39 S.Ct 8, 
248 U.S. 562, 63 KBd. 422. 
Nature of acts 

The Import Act is a customs law 
whereas the Harrison Act is a reve- 
nue law.—iCopperthwaite v. U. S., 
C.C.A.Ky,. 37 F,2d 846. 

9. U.S.—U. S. V. AJh Hung. D.C.N.T.. 
243 P. 762. 

49 C.jr. p 1069 note 92. 

10. U.S.—U. S. V. Ah Hung, supra. 

IL ‘U.S.—Pon Wing Quong v. U. S., 

C. C.A.Cal., 111 F.2d 761—U. S. v. 
Ah Hung, DXJ.N.T., 243 F. 762. 

12- U.S,—Kalos V. U. S., C.C.A. 
Utah, 9 P.2d 268—U. S. v. Tom 
Tu, D.aAriz., 1 F.Supp. 357. 

13. U.S.—U. S. V. Lee Foo Yung, 

D. C.N.T.. 46 F.Supp. 147—'U. S. v. 
Camlnta, D.C.Pa., 194 F. 903. 

14k. U.S.—U. S. V. Lee Foo Tung, 
D.C.N.T., 46 F.Supp. 147—U. S. v. 
Camlnta, D.C.Pa., 194 P. 903- 
Three mile Umlt 

The fact of importation is es- 
tablished when a boat containing 
the narcotic crosses the three-mile 
limlt approaching the United States. 
—Pon Wing Quong v. U. S., ac.A. 
Cal.. 111 F.2d 761. 


Speclflo intent need not be shown. 
—Coulston V. ‘U. S., CjC.A.Okl., 61 
P.2d 178. 

16. U.S.—^Pon Wing Quong v. U. S., 
C.C.A.Cal., 111 P.2d 751. 

17- U.S.—^Pon Wing Quong v. U. S., 
supra. 

18. U.S.—Pon Wing Quong v, U. 
S., supra. 

19. U.S.—^Pon Wing Quong v. U. S., 
supra. 

The plaoing of customs label on 
trunk to permit trunk to pass with- 
out customs inspection constltuted 
facilitation of its transportation 
within terms of statute.—^Pon Wing 
Quong V. U. S., supra. 

ao. U.S.—Hiood V. U. S., C.aA.Okl.. 

48 P.2d 363. 

49 C.J. P 1069 note 99. 

Aliegatlons held sufflcient 

(1) In generaJ.—Shafer v. U. S., 
CA..CaI., 179 F.2d 929, certiorari de¬ 
nied 70 S.Ct. 1024, 339 U.S. 979, 94 

L.Ed.-^Hood V. U. S., C.C.A 

Okl., 78 P.24 150. 

(2> Ejuowledge that drugs were 
imported contrary to law.—Jlndra v. 
U. S., C.aA.Fla., 69 F.2d 429, certio¬ 
rari denied 54 SCt. 869, 292 U.S. 651, 
78 L-Ed. 1601. 

21. U.S.—Proffltt V. U. S., CC.A 
Cal., 264 F. 299. 
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that the importation was not under any regulation 
prescribed by the control board may be treated as 
surplusage.23 .a count under the act may properly 
be joined with a count charging a violation of the 
Harrison Anti-Narcotic Act,^^ and in such case each 
count charges a separate and distinet offense.25 

BiU of parficulars. The grant or refusal of a 
bili of particulars in a prosecution for violation 
of the narcotic drugs import and export act rests 
in the sound discretion of the court.26 A bdll of 
particulars' is properly refused where the indict- 
ment is sufficiently certain to enable accused to 
prepare his defense and to plead jeopardy should 
he again be inddeted.^^ 

Issuesj proof, and variance. In general, under a 
count charging that defendant knowingly and un- 
lawfully received and concealed a narcotic which 
had been unlawfully imported, the proof should be 
suflScient to show that the narcotic was concealed by 
accused, that it had been unlawfully imported, and 
that’accused knew that it had been unlawfully im¬ 
ported 8 and, under a count charging that defend¬ 
ant knowingly and unlawfully facilitated the trans- 
portation bf a narcotic which had been imported 
unlawfully, the proof should show that accused had 
facilitated the transportation of the narcotic, that 
it had been unlawfully imported, and that accused 
knew that it had been unlawfully imported.A 
yariance between the indictment and lihe proof as 
to the amount of the drug is not hecessarily fataL®® 


(1) Presumptions and burden of proof 

(2) Admissibility and weight or sufl5- 

ciency 

(1) Presumptions and Burden of Proof 

In a prosecution under the narcotic drugs Import 
and export act, although the government has the bur¬ 
den of proving the accused^s gullt. It Is alded by the 
statutory presumption, arising from unexplalned possea- 
slon and concealment of any of the specifled drugs, that 
they were unlawfully Imported and that the accused had 
knowledge thereof. 

As in other criminal cases, the burden of proof 
is on the government, and every element of the 
offense must be proved by evidence sufl5cierit' to 
satisfy the jury beyond a reasonable doubt.*i How- 
ever, while the burden of proving guilt never shifts 
from the govemment,82 it is aided in ‘carrying tiis 
burden by certain presumptions arising under the 
provisions of the act,S3 such as the presumption 
that opium or smoking opium found in the country 
was unlawfully imported,*^ and the presumption, 
arising from unexplained possession and conceal¬ 
ment of any of the drugs within the provisions of 
the act, of unlawful importation^ 5 and knowledge of 
such unlawful importation by accused.36 As has 
been stated, possession of the narcotic drug in the 
absence of a satisfactory explanation by defendant 
creates, without more, an inference of guilt,sb 
that there is cast on the person found in possession 
of a narcotic drug the burden of showing that it 
came into his possession lawfully.88 Xhe provih 


23. U.S.—Jindra v. TT. S., C.C.A. 
Fla., 69 F.2d 429. certiorari denied 
54 S.Ct 869. 292 i^.S. 651. 78 L..£3d. 
1501. 

24. IT.S.—Foster v. TJ. S.. aC.A.Cal., 
11 F.2d 100. 

49 C.J. p 1069 note 2. 

26, lU.S.—Mills V. Aderhold. CjC.A 
Kan.. 110 P.2d 766. ' 

26. TJ.S.—Hood V. TJ. S., C.CAuOkl.. 
78 F.2d 150. 

DlscretloiL beld not abused 
•U.S.—Hood V. TT. S.. C.C.A.Okl., 78 
F.2d 160. 

27. »U.S.—Hood V. XT. S.. supra. 

28. TJ.S.—Frank v. 'IJ. S.. C.C.A.MO., 
37 F.2d 77. 

29. TJ.S.—^BVank v. TJ. S.. supra. 

80. DjC. —Cromer v. U. S., 142 P.2d 
697, 78 TJ.S.App.D.C. 400, certiorari 
denied 64 S.CL 1274. 322 TJ.S. 760, 
88 L.Hd. 1588. 

31. TJ.S.—^Morlen v. » TJ. S., C.C.A 
GaL. 13 P.2d 626. 

32. TJ.S.—Oonzales v. XJ. S., C.C.A 
Cal., 162 \P.2d 870. 

38. Tenue 

In prosecution for unlawful con¬ 


cealment of narcotlcs, venue was 
presumed where defendant waj3 
shown to have had possession.—^Mul- 
laney ▼. TJ. S.. C.CAL.Mont., 82 F.2d 
638—49 C.J. p 1070 note 10 [b]. 

34. IJ.e.—Pon Wingr Quong v. TJ. S,. 
C.C.A.Cal., 111 P.2d 761. 

49 C.J. p 1069 note 6. 

'When XHresuxnptiou applles 

The presumption that opium pre- 
pared for smoking*. found within the 
United States, has been Imported 
contrary to law does not apply untll 
the opium is found within the Unit¬ 
ed States-—U. S. v. Tom Tu, U.C. 
Arlz., 1 P.Supp. 367. 

35. U.S.—TJ. 6. V. Pelnberg, O.C.A. 
11!.. 128 F.2d 426. certiorari denied 
Feinherg v. U. S.. 69 S.Ct. 626, 316 
U.S. 801, 86 L..Ed. 1201—U. S. v. 
Moe Liss, C.C.A]Sr.T., 106 P.2d 144 

Collettl V. U. S.. C.CA-Ohlo, 63 
P.2d 1017, certiorari denied 52 S. 
Ct. 459, 286 U.S. 659, 76 L.Ed. 947 
—^Parmaglnl v. TJ. S., C.C.AjCal.. 42 
F.2d 721. certiorari denied 61 S.Ct. 
344. 283 U.S. 818, 75 L.Ed. 1434— 
Copperthwalte v. U. S., C-C-A-Ky., 
37 F.2d 846—Frank v. U. S., acJ 
A.Mo.. 37 F.2d 77. 

49 C.J. P 1070 note 7. 
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XTeoesfldty of trlal aiid pxoof of posr 
sesslou 

The presumption arising from un¬ 
explalned possession does not obtain 
untll defendant is placed on trial 
and proof Is made by the govern¬ 
ment of the possession of the drug 
by defendant.—TJ. S. v. Tom Tu, B. 
C.Arlz.. 1 tF.Supp. 367. 

36. U.S.—U. S. V. Felnberg. C.C.A 
IU., 128 F.2d 426, certlorajrl denied 
Felnberg v. iU. S.. 69 S.Ct. 626. 816 
U.S. 801, 86 L.Bd. 1201—U. S. v, 
Moe Lilss, C.CJL.N.Y., 106 F.2d 144 
—^Frank v. U. S., C.C.AMo.. 87 P. 
2d 77. 

37- U.S.—Hood V. U. e., C.CJLOkI., 
78 F.2d 160. 

Frlma faole evldeuce of gullt 

The fact -^at defendant was car¬ 
rying naircoties furnished prima fa¬ 
cie evidence of guilt in prosecution 
for wlllfully facllltatlng the' trans¬ 
portation of narcotlcs.—^U. S. v. U 
Fat Tong, C.C.AJSr.T.. 162 F.2d 660. 

88. U.S,—U. S. V. Id Fat Tong, su¬ 
pra—^Howard y. U; S., Cj&AjIIU 
76 F.2d 662, certiorari denied 66. S. 
Ct. 654, 295 U.S, 740, 79 LuEd. 1687, 
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sions of the act creating presumptions from tHe 
fact of possession havc ^en held to apply to the 
narcotics mentionedin the act regardless of whether 
their importation is restricted or absolutely barred.®^ 
Where unrebutted, such a presumption, when it 
arises, is sufl&cient to sustain a conviction.^<^ 

The statutory provisions creating presiimptions 
growing out of possession merely establish a rule of 
eridence, not substantive law creating offenses, 
and are constitutionali* They do not violate the 
Fifth Amendment to the Federal Constitution as 
requiring accused to take the stand, or as destroy- 
ing the presumption of innocence,^* or as requiring 
defendant to be a witness against himselfi^ Such 
provisions of the act do not constitute a denial of 
due process of lawi^ The provision that possession 
of the narcojfcic shall be deemed sufiBicient evidence 
to authorize conviction unless defendant explains 
the possession to the satisfaction of the jury is not 
unconstitutional as authorizing the jury to adjudge 
its satisfaction of the explanation on its own whim 
or reason without any Standard of measurement^® 
Provisions of this nature, however, are penal and 
in contravention of common-law principies, and, 
hence, must be strictly construed.^^ 

The presumptions created by the act are rebutta- 
Me,^* and a defendant found in possession of a 
narcotic may overcorae the inferences of unlawful 
importation and knowlec^e thereof by satisfactory 
proof that in his case possession of narcotics did 


not involve a violation of the statute, either because 
the narcotics were not imported contrary to law or 
because he had no knowledge of unlawful importa- 
tion.4® While the burden of overcoming the stat¬ 
utory presumptions is on accused,®® there is no 
burden bn him to establish that the drug was law- 
fully brought into the United States he is only 
called on to explain his possession. of the drug to 
the satisfaction of the jury,®* although in this con- 
nection defendantis explanation of his possession 
of the narcotic must not only be believed by the 
jury but must also be one that shows a possession 
which is lawful under the statute.®* 

Character or purpose of possession. Possession 
of any sort is sufficient to raise the presumption 
and place on accused the burden of explaining the 
possession to the satisfaction of the jury.®^ Posses^ 
sion for use, for example, does not diifer in legal 
effect from possession for any other illegitimate 
purpose, such as for sale or distribution.®® 

(2) Admissibility and Weight or Sufficiency 

General rules have been applled In proaecutions under 
tha narcotic drugs Import and export act as to. tbe ad¬ 
missibility of evidence and the weight and sufRcIen^ 
thereof; and, under the statute, possession of a pro- 
hlblted narcotic, unless satisfactorily explalned. Is suffi¬ 
cient evidence to authorize conviction. 

General rules have been applied in prosecutions 
under the act as to the admissibility of the evi¬ 
dence,®® and the weight and sufficiency thereof to 
sustain a conviction.®'^ By virtue of the statutes. 


89U TT.a—Hooper r, la. a, C.CJL 
CaJL, 16 F.2d S66. 

40. tr.S.— Hood V. tr. a, CXIA-Okl., 
7t ISO. 

49 CJI. p 1070 note 10. 

41. Tr.a—TX. S. V. Tom Tu. D.a 
-ATfct, 1 F.Suppw S67. 

49 CLJ. p 1069 Zkote 83. 

42. aJ.S.—U. S. V. Moe Llss, C-QA. 
N.T., 105 F.2d 144—Gee Woe v. U. 
a. CjCLAJUl, 250 F. 428. 162 C.C. 
A. 498, -writ of certiorari denied 
39 act. 6, 248 U.S. 562, 63 L.Sd. 
422. 

48- .U.S.—Ngr Chor Fongr v. u. S„ 
Cai., 245 F. 805, 157 CQA. 497, 
certiorari denied 38 S.Ct. 190, 245 
U.S. 669, 62 L.£d. 539. 

44. U.S.—^Tee Hem v. U. S., Ohio, 
45 S.Ot, 470, 268 'U.S. 178, 69 L. 
Bd. 904—Boronbefgr v. U- a, C.C. 
A.Cal., 13 F.2d 369. 

4B- U.a— Tee Hem v. U, a, .Ohio, 
45 act. 470. 268 U.S. 178, 69 LuHd. 
904—U- a V. Tee Fing, D.aMont., 
222 F. 154. 

4a U.a—Gonzales v. U, S., C.aA. 

CsI., 162 F.2d 870. 

Standard snlBcleatly net foith 
The satisfaction of the Jury as to 


the explanation tums on whether or 
not the possession was withln the 
exceptlons provided in the statutes, 
and, hence, the Standard is suffl- 
clently set forth.—Gk>nzales v. U. S., 
C-OA-Cal., 162 F.2d 870. 

47- UH.—^U. S. V. One Studehaher 
Roadster Motor No. OE-1387, 
Serlal No. 1411692, D.CTenn., 40 
F.2d 557. 

4a U.S.—Pon Wing Quon^r v. fU. S., 
aC.A,Cal., 111 F.2d 751—Gee Woe 
V, U. S., C.C.A.L.a., 260 F. 428, 162 
C.C.A. 498, certiorari denied 39 
act. 8, 248 U.S. 562, 63 LuEd. 422 
—«U. S. V. Sischo, D.C.Wash-, 262 
F. 1001. afflrmed 270 F. 958, re- 
versed on other grounds 43 S.Ct. 
611, 262 U.S. 166, 67 L.Ed. 925. 

49. U.S.—U. S. V. Feinbergr, C-CJl. 
HL, 128 F.2d 425, certiorari denied 
Feinberg v. U, S., 69 S.Ct 626, 316 
U.S. 801, 86 L,.Ed. 1201- 

50. U.S.—White v. U. S.. C.C.A.Cal., 
16 F.2d 870, certiorari denied 47 

S, Ct. 660, 274 U.S. 746, 71 L..Bd. 
1326. 

51. U.S.—U. S. V. Turner, C.C.A.N. 

T. , 66 F.2d 687. 

52. U.S.—U. S. V- Tumer, supra. 
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83. TI.S.—TT. S. T. Felnberg, aOA. 
ni., 123 F.2d 425, certiorari denied 
Feinber^r v. U. S., 62 S.Ct 626, 315 

U. S. 801, 86 L.Ed. 1201--U. S. v. 
Moe I4ss, C.C.A.N.T., 105 F.2d 144. 

54w U.a— Pitta V. U. S., C.OJLCaI., 
164 F.2d 601. 

55. U.S.—Ferrari v. U. S., OA.Cal., 
169 F.2d 353—Pitta v. U. S.. GOA. 
Cal., 164 P.2d bul. 

56. U.S.—Gln Bock Slngr v, U. a, 
CXJJtCal., 8 F.2d 976. 

49 C.J. p 1070 note 12. 

Evldenoe held admissible 
U.S.—Sllverman V. U. S., C.C.A. 
Mass., 59 F.2d 636, certiorari de¬ 
nied 63 S.Ct 89, 287 U.S. 640, 77 
L.Ed. 554. 

57. Evidence held snfflolest 

(1) In general. 

U.S.--U. S. V. Cook, OA-Hl., 184 F.2d 
642—Du Vemey v. U. S., CJLCal., 
181 F.2d 863—U. S. v. Cohen, CA. 
N.T., 177 F.2d 623, certiorari de¬ 
nied Cohen v. U. S., 70 S.Ct 668, 

339 U.S. 914, 94 X..Bd.-rehear- 

ins denied 70 S.Ct 664, 339 U.S. 
936, 94 L.Ed.-^U. S. v. Wil¬ 

liams, CJLIIL, 175 F.2d 715—Pon 

V. U. S., C.>a‘A.Mass., 168 F.2d 373 
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possession of a prohibited narcotic is deemed sufiB- 
dent evidence to authorize conviction unless defend¬ 
ant satisfactorily explains such possession,and, 
hence, in the absence of a satisfactory explanation 
of possession, proof of importation is unnecessary.59 

d. Xiial, Semtence, and P tinia b me nt 

The triai of a prosecution for vlolatlon of the nar¬ 
cotic drugs Import and export act Is governed by the 
usual rulcs, as for example, with respect to such matters 
as the province of the court and Jury and the propriety 
of the Instructions. Sentence. may be imposed In ac- 
cordance wIth the terms of the act. 

In a triai on an indictment for a violation of the 
act, the usual rules prevail as to the province of the 
court and the jury.»® It is for the jury to deter- 
mine whether accused has satisfactorily explained 
his possession of illegally imported opium.®i A mc> 
tion to direct a verdict in favor of defendant is 
properly denied where there is sufficient evidence 


§ 13 

to take the case to the jury.®2 

Instructions. The general rules governing in¬ 
structions in criminal prosecutions apply.®^ it is 
error for the court to instruet the jury that there 
is no evidence to rebut the presumption of defend- 
ant’s knowledge of unlawful importation where de¬ 
fendant has expressly testified that he had no such 
knowledge.®^ Where the instructions fairly and 
correctly state to the jury the general rules of law 
pertinent on a particular defense interposed hy ac¬ 
cused, he cannot complain of a refusal of the court 
to give a requested instruction on the subject®® A 
requested instruction is properly refused where it 
embraces an incomplete and inadequate statement 
of the law®® or where it or is not correct as applied 
to the testimony in the case.®"^ 

Sentence and punishment. Where, on conviction 
on an indictment containing two counts, a sentence 


—Steln V. tr. s., C.C.A.CaI., 166 F. 
2d 861, certiorari denied 68 S.Ct. 
1612, 3:34 U.S. 844, 92 L.Bd. 1768— 

U. S. V. Perillo, C.C.A.lSr.T., 164 P. 

2d 646—Pltta V. 'U. S., C.aA.Cal., 
164 F.2d 601—Sorrentino v. U. S., 
C.CJLCal., 168 tP.2d 627—^Adams v. 
(D. 162 P.2d 743—^U. S. V. Ll 

Fat Tonsr, C.C.A.N.T., 162 F.2d 660 
—^Brady v. U. S., C.C.A.Cal., 148 
P.2d 394—^Kramer v. U. 'S., C.C.A. 
CaL, 147 P.2d 202—Wong Chln 
Pung V. XJ. S., C.C.A.Or.. 142 P.2d 
67—XT. S. V. Cohen, C.C.A-N.T.. 124 
F.2d 164, certioraii denied Bern- 
Bteln V. XT. S., 62 S.Ct .796, 816 U. 

S. 811, 86 lj.£:d. 1210, reheariusr de- 
nled 62 S.Ct 941, 816 U.S. 707, 86 
L..Ed. 1774—Chadwlck v. U. S., C. 
OATex., 117 F.2d 902, certiorari 
denied 61 S.Ct 1109, 318 U.S. 686, 
85 L.E:d. 1541—^Pon Wlnsr Quonff 

V. U. S., C.C.A.Cal., 111 P.2d 751— 
Loule Hungr v. U. S., C.C.A.Cal., 
111 P.2d 326—U. S. V. Adelman, C. 
CA.N.T., 107 F.2d 497—Lee Bip 
V. U. S., C.C.ACal., 92 F.2d 802, 
certiorari denied 68 S.Ct 626, 808 

U. S. 638, 82 L.Bd. 1099—Gowllnsr 

V. U. S., C.C.ATenn., 64 F.2d 796— 
Miller v. U. S., C.C.AI11,, 63 F.2d 
316. 

D.C.—Macaboy v. JJ. S., 160 P.2d 279, 
82 U.S.APP.D.C. 53—Bear Check 
Quong V. U. S., 160 P.2d 261, 82 
U.S.APP.B.C. 8. 

49 C.J. p 1070 note 13 Ca]. 

(2) To sustaln conviction on the-- 
ory that accuaed and another were 
jointly engra^^ed In narcotic transpor- 
tatlon venture.—Collettl v. U. S., C. 
C.AOhlo, 63 P.2d 1017, certiorari de¬ 
nied 62 S.Ct 469, 285 U.S. 669, 76 
L.Ed. 947. 

(3) To identify the drug-s.—Crom- 
er V. U. S., 142 P.2d 697, 78 U.SApp. 
B.C. 400, certiorari denied 64 S.Ct 
1274, 822 U.S. 760, 88 L.Bd. 1688. 


XSvldeiLee held InsnfBLoleiit 
U.S.—Hubby v. U. S., C.C.A.Tex., 160 
P.2d 165—^Beland v. U. S., C.C.A. 
Tex., 117 F.2d 968, certiorari de¬ 
nied 61 S.Ct 1110, 313 U.S. 685, 
85 L.Bd. 1541, rehearlng denied 62 
S.Ct 54, 314 U.S. 708, 86 L.Bd. 566 
—^U. S. V. Bonanzl, C.C.A.N.T., 94 
F.2d 670—U- S. V. Willis, B.C.CaL, 
85 F.Supp. 746. 

49 C.J. p 1070 note 18 [bj. 

58. U.S.—Stoppelll V. U. S., C.A.Cal., 
183 F.2d 391, certiorari denied 71 
S.Ct. 88, rehearlng denied 71 S.Ct 
287—^U. S. V. Feinberg, C.C.A.I11., 
123 F.2d 426, certiorari denied 
Feinberg v. U. S.. 69 S.Ct 626, 316 
U. S. 801, 86 L.Bd. 1201—^Leong 
Chong Wlng v. U. S., C.CAL.Wash., 
96 F.2d 903—Hood V. U. S., CC.A 
Okl., 78 P.2d 160. 

Presumptlons arislng fTom posses¬ 
sion see supra subdivlsion c (1) 
of thls section. 

Provlsloxi nnalfected by Oplnm Pop- 
py Control Act 

The Opium Poppy Control Act does 
not Invalldate the statutbry provi- 
slon that unexplalned possession of 
narcotic drugs shall be deemed suffi¬ 
cient to authorize conviction under 
the statute penallzlng importation of 
narcoties Into the United States or 
facilltatlng its transportation or con- 
cealment, Insofar as provlslon is ap- 
pllcable to possession of cocalne, a 
derivative of coca leaves.—U. S. v. 
Williams, C.A.I11., 176 F.2d 716. 

59. U.S.—Hood V. U. S., C.C.A,Okl., 
78 F.2d 160. 

60. Questlons held for Jury 

(1) In general.—^U. S. v. Toscano, 
C.C.A.lSr.T., 166 F.2d 624—U. S. v. 
Feinberg, C.aAIll., 123 F.2d ,426, 
certiorari denied Feinberg ,v. U. S., 
62 S.Ct 626, 316 U.S. 801, 86 L.Bd. 
1201—^U. S. V. Uwanawich, C.C.A.N. 
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T. , 102 F.2d 46, certiorari denied 
Uwanawich v. U. S., 59 S.Ct. 776, 306 

U. S. 668, 83 L.Bd. 1066—Jindra v. U. 
S., C.C.AFla., 69 F.2'd 429, certiorari 
denied 64 S.Ct. 869, 292 U.S. 661, 78 
L.Bd. 1601—Borgfeldt v. U. S„ C.C.A. 
Cal., 67 P.2d 967—U. S. v. Mule, C.C. 

A. N.T., 46 F.2d 132—U. S. v, Glner, 

B. C.N’.T., 43 F.Supp. 863. 

(2) Whether defendant knew that 
packages In his possession contalned 
drusTS. —Henry Woo v. U. S., CLO«A.. 

W.Va., 73 F.2d 897, certiorari denied 
55 S.Ct. 612, 294 U.S. 714, 79 L.Bd. 
1248. 

61. U.S.—Boyd V. U. S., C.CJLOal., 

30 F.2d 900—Vaphuda y. U. S„. C.C. 
A.N-.T., 21 F.2d 409. 

68 . U.S.—Henry Woo v. U. S., C. 

C.A:W.Va., 73 F.2d 897, . certiorari 
denied 66 S.Ct. 612, 294 U.S. 714, 79 
L.Bd: 1248. 

63. U.S.—Shafer v. U. S.. CJL.Cal., 
179 F.2d 929, certiorari denied 70 

S. Ct. 1024, 339 U.S. 979, 94 L.Bd. 

Xnstmotioiui held not erroneons 
U.S.—Stoppelll V, U.. S., C.ACaL, 188 
F.2d 391, certiorari denied 71 S.Ct. 
88, rehearlng denied 71 S.Ct. 237— 
U. S. V. Moe Liss, C.C.A.N.T., 106 
F.2d 144—^Henry Woo v. U. S., C.C. 
A.W.Va., 73 F.2d 897, certiorari de¬ 
nied 55 S.Ct. 612, 294 U.S. 714, 79 
L.Bd. 1248—Jindra v. U. S., C.C..A 
Fla., 69 F.2d 429, certiorari denied 
64 S.Ct. 869, 29'2 U.S. 661, 78 L.Bd. 
1601. 

64. U.S.—U. S. V. Turner, C.CJLN. 

T. , 66 F.2d 687. 

65. U.S.—^Morlen v. U. S., CCAlCaJ., 
13 F.2d 625. 

66. U.S.— Borgfeldt v. U. S., CiOA. 
Cal., 67 F.2d 967. 

67- U.S.—^Borgrfeldt v. U. S., siipra^ 
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is imposed in excess of what might be imposed on 
the first count, and the ptmishment is such as was 
aiithorized by the second count, which is good and 
supported by sufficient evidence, accused is not pre- 
judiced by such sentence.^^ An alien, having plead- 


ed guilty to a violation of the act, and who has been 
ordered to be deported in accordance with its pro- 
visions, cannot contend that he was only convicted 
for the possession of smoking opium, since he could 
not be so accused under the act®® 


POKEB. Defined see Graming § 1 a (3). 

POZiACEl. A Pole; aPolanderA 

P0LA2O). A countiy constituting a distinet and 
individual part of Europe.2 

POIiARISOOPE. The word ^^polariseope'^ is de- 
rived from the Greek words "polos,'' a pole, and 
"skopeo," to view.3 It is an optical instrument for 
exhibiting or measuiing the polarization of light, 
or for examining snbstanees in polarized light an 
instmment of scienee used in laboratories.^ Many 
forms of the instmment have been contrived,® and 
it is eomx>osed of many parts which vary in details 
of stmctnre so that its operation requires speeial 
knowledge and experience.'^ One of the uses of the 
instroment is to test sugar for taiiff puiposes, and 
regulations dealing with such tests are treated in 
Gustoms Buties § Sfi. 

POLARIZATION*, See Eleetricity § 1 c. 

POLAR STAR RTTLE. The nanae givon to the mle, 
generally referred to as the Cardinal rule for eon- 
struetion of written documents, that the intent of 


the maker of a written document, as gathered from 
its four comers, shall prevail unless such intent an- 
tagonizes a statute or is against public policy.^ 

The application of this mle to particular instm- 
ments is treated in various tities throughout this 
Work, particular reference being made to Bilis and 
Notes § 42, Contracts § 2^5, Deeds § 83, Insurance 
§ 291, and to the C.J.S. title WiUs § 590, also 69 
C.J. p 52 note 26-p 59 note 43. 

POLE. A Word having more than one meaning.® 
Primarily, a piece of wood or metal of mueh greater 
height than thickness;^® a heavy piece of timber.ii 

Also, one of that Slavic people, or their descend- 
ants, who founded Poland.^^ 

^Tole,” as a linear measurement, is defined in the 
C.J.S. title Weights and Measures § 1, also 49 C. 
J. p 1070 note 13. 

POLICE. In legal usage the word '^lice" is not 
a term of indefinite meaning,^^ although it has three 
significations.^^ The first relates to the measures 
which are adopted to keep order, the laws and ordi- 
nances on cleanliness, health, the markets, etc.; the 


ea. U.S.—^Rosenbergr v. U. S., C.C.A. 
Cal., 13 F.2d 369. 

69. U.S.— Chungr Que Fong v. Nag-le, 
C.CJi-CaL. 16 P.2d 789. 

Im N.T,—goninaki v. Vieser, 161 N. 
T.S. 129, 131, 97 Misa 259. 

a. N.T.—Koninskl v. Vieser, 161 N. 

T.S. 129, 130, 131, 97 Mlsc. 269. 
Blstoxical nota 

**Polaiid Is recognized by ali of the 
reliable historians and sreosrraphers 
as a distinet part of Surope. 
Throu^h its many vicissltudes that 
country and Its people have main- 
tained a distinet individuality with 
distinet race, tastes, ideais and as- 
plrations. ... No people of 
modern times have elun^r with great¬ 
er tenacity and devotion to their 
national and racial traditions and 
cuspiratioDs in the face of politica! 
and economic oppression than the 
Poles. Their history goes back to 
the tenth century, and in the seven- 
teenth centnry they stood in the first 
rank among the powers of the 
World.*'—^Koninski v. Vieser, supra, 

3. U.S.—U. S. V. International For- 


wardlng Co., 9 Ct.Cust.App. 166, 
167, 168. 

4. U.S.—^U. S. V. International For- 
warding Co., supra. 

5. U.S.—^U. S. V. Bai^ram Bros., N. 
T., 131 P, 833, 836, 66 C.aA. 657. 

6. U.S.—^U, S. V.. International Fo? 
warding Co., 9 Ct.Cust.App. 156, 
167, 168. 

7. U.S.—^U, S. V. Bartram Bros., N. 
T., 131 F. 833, 835, 66 C.CA, 557. 

8. Ky.—^Hanks v. McDanell, 210 S. 
W.2d 784, 785, 307 Ky. 243. 

9. Ky.—^Kentucky, eta, Power Co. v. 
GiUianoi, 276 S.W. 983, 984, 210 Ky. 
820. 

10- Tex.—Stemmons v, Dallas Pow¬ 
er, etc., Co., Civ.App., 212 8.W. 222, 
224. 

49 C.J. p 1070 note 11. 

“Boom pole** see 11 C.J.S. p 623 note 
36. 

ll» Ky.—^Howard v. Chesapeake, 

etc., R. Co., 90 S.W. 950, 28 Ky.L. 
891. 

12. New Standard D* 
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Term ollloially recogalzed 
The Russian govermnent, on Aug. 
14, 1914, issued a proclamation ad- 
dressed to the **Poles,"' duly signed 
by Nicholas, commander and chief 
and general adjutant of all the 
armies of Russia.—^Koninski v. Vies¬ 
er, 161 N.T.S. 129, 131, 97 Misc. 269. 

13. Miss.—^Monet v. Jones, 18 Misa 
237, 243. 

Zn ooUoottlal speeoli “police** is or- 
dinarily understood as applying only 
to the uniformed constabulary, but 
that is only one of its meanings.— 
Norris v. Mayor and City Councll of 
Baltimore. 192 A. 531, 643, 172 Md. 
667. 

14. Md.—Corpus Jnris dted In 
Norris v. Mayor and City Council 
of Baltimore, 192 A. 631, 640, 172 
Md, 667. 

Miss.—^Monet v. Jones, 18 Miss. 237, 
243. 

N.D.—State v. Frazier, 167 N.W. 510» 
515, 39 N.D. 430. 

OkL—^Lakeview, Inc., v. Davidson, 26 
P.2d 760. 766, 166 Okl. 171. 

S.C.—Green v. City of Bennettsville, 
15 S.E.2d 334, 837, 197 S.C. 313. 
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second has for its object to proenre to the an- 
thoiities the moans of detecting even the smallest 
attempts to commit crime, in order that the guilty 
may be arrested before their pians are carried into 
execution and delivered to the jnstice of the conn- 
tiy; the third comprehends the laws, ordinances, 
and other measures which reqtdre the citizens to 
exercise their righta in a particular form-is 

Blackstone and Cooley have treated the meaning 
of the word "polioe,”i® and Jeremy Bentham wrote 
that ^TPolice is in general a system of precantion^ 
either for the prevention of crime or calainities.”^'^ 
Later legal writers have stated that "polioe” has 
also been divided into "adhainistrative police,” which 
has for ita object to maintain constantly pnblie or¬ 
der in eveiy part of the general administration, and 
^‘judiciary police," which is intended principally to 
prevent crimes by pnnishing crindnals.is 

The word ^‘police” is varionsly defined as meaning 
policy, civil organization, the regnlation, discipline, 
and control of a conmninity; civil administration; 
enforcement of law; pubHo order that species 
of snperintendenee by magistrates which has prin¬ 
cipally for its object the maintenance of public 


tranqtdllity among its citizens the intemal reg- 
rdations and govemment of a kingdom or state;21 
the govemment of a city or town;22 the administra¬ 
tion of the laws and regulations of a city or in- 
corporated town or boroiigh.23 Jn a more restricted 
sense it is the department of govemment which is 
eoncemed with maintenance of order and enforce¬ 
ment of law;2^ and the term is particnlarly applied 
to those ofS-cers who are appointed for the piir- 
pose of the maintenance of pnblie tranqnillity 
among the citizens.25 

As a verb; '^police” means to wateh^ gnard^ or 
maintain order in.26 

The term "police” is treated in various places 
thronghout the title .Municipal Corporations, refer- 
ence being made to the index to that title. The 
powers of connty police officers are discussed in 
Connties § 137. The powers, dnties and fnnetions 
of state police or rangers are treated in the C.J.S. 
title States § 66, also 59 ■C.J. p 122 note 17-p 123 
note 25. 

Police regulation. The term is used to define a 
power which resides in the state.27 In its primary 
or narrow sense it refers to the exercise of the 


15. Md.—Corpus JUrls dted In 
Norris v. Mayor and City Council 
of Baltlmore, 192 A. 531, 540, 172 
Md 667. 

N.D.—state v. Frazler, 167 N.W. 610, 
615, 39 N.l>. 430. 

Okl.—^Lakeview, Inc. v. Davidson, 26 
P,2a 760, 766, 166 Okl. 171. 

S.C.—Q-reen v. City of Bennettsvllle, 
15 S.E.2d 384, 337, 197 S.C. 313. 
The term includes regrulations for 
the safety of the public and Is not 
lixnlted to sanltary or health resrula- 
tions.—^Lakeview, Inc. v. Davidson, 
26 P.2d 760, 766, 166 OkL 171. 

la JUdifs Cooley, in his Constltu- 
tional Liimitations wrote that the po¬ 
lice of a state. In a comprehensive 
sense, embraces Its whole system of 
internal resulatlon, by which the 
state seeks not only to preserve the 
Public order and to prevent offens¬ 
es against the state, but also to es- 
tablish for the intercourse of citl- 
sens wlth citizens those rules of 
good manners and grood nelgrhbor- 
hood which are calculated to prevent 
a confllct of rig-hts, and to insure to 
each the unlnterrupted enjoyment of 
his own so far as Is reasonably con¬ 
sistent wlth a llke enjoyment of 
rights by others. 

N.J.—Levine v. State, 166 A. 300, 
301, 110 ]Sr.J,Law 467. 

Or.—Commissioners of Canals & 
Locks Co. V. Willamette Transp., 
etc., Co., 6 Or. 220, 222, 223. 

49 CJr. P 1071 note 18 [a]. 

• B la ck s tone delines the public po¬ 


lice and economy as **the due regrula- 
tlon and domestlc order of the klngr- 
dom, whereby the Inhabltants of a 
state, llke members of a well-gov- 
emed family, are bound to conform 
their general behavior to the rules of 
propriety, good nelghborhood, and 
good manners, and to be decent, In- 
dustrious and Inoffensive in their 
respecti ve stations.” 

ISr.J.—Levine v. State, 166 A. 300, 301, 
110 N.J.Law 467. 

Pa.—Commonwealth v. McHale, 97 
P. 407, 408. 

17. Levine v. State, 166 A. 
300, 301, 110 iSr.J.Law 467. 

Or.—Commissioners of Canals & 
Locks Co. V. Willamette Transp., 
etc., Co., 6 Or. 220, 222. 

49 C.J. P 1071 note 17. 

Continulngr Bentham - quotatlon 
*Tts buslness may be distributed 
into elght distinet branches: (a) 
Police for the prevention of offenses; 
(b) police for the prevention of cal- 
amatles; (c) police for the preven¬ 
tion of epidemic diseases; (d) po¬ 
lice of charity; (e) police of interior 
Communications; (f) police of pub 7 
Uc amusements; <g) police for re- 
cent intelligence; (h) police for reg- 
istration.”—'Commissioners of Ca¬ 
nals & Locks Co. V. Willamette 
Transp., etc., Co., 6 Or. 220, 222. 

18. S.C.—Grreen v. City of Bennetts- 
viUe, 16 S.H.2d 334, 337, 197 S.C. 
318. 

49 C.J. P 1071 note 18. 

19. Md.—Norris v. Mayor and City 
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Council of Baltlmore, 192 A. 631, 
648, 172 Md. 667. 

80. Okl.—^Lakeview, Inc. v. David¬ 
son, 26 P.2d 766, 766, 166 Okl. 171. 

S.C.—Green v. City of Bennettsvllle, 
15 S.H.2d 834, 337, 197 S.C. 313. 

49 C.J. p 1071 note 20. 

81. N.T.—People v. New Jersey 
Oent. R. Co., 42 N.T. 283, 314. 

88. Conn.—^Dibble v. Merriman, 62 
Conn. 214, 215. 

N.T.—^People v. New Jersey Cent. R. 
Co., 42 N.Y. 283, 814. 

83. Conn.—^Dibble v. Merriman, 62 
Conn. 214, 215. 

N.T.—^People v. New Jersey Cent. R. 
Co., 42 N.T. 283, 314. 

84. Md.—^Norrls v. Mayor and City 
Council of Baltlmore, 192 A 631, 
643, 172 Md. 667. 

85. Conn.—State v. Hlne, 21 A 1024, 
1026, 69 Conn. 60, 10 L.R.A. 83. 

49 0.J.'p 1071 note 19. 

'Policeman’* deilned see Municipal 
Corporatlons § 568 notes 97-16. 

86. Century D. 

Cause land to hf» «'poUeedi” by 
which term was me^t the employ- 
ment of one to ride over the prepa- 
ises and keep off trespassers.—plark 
V. Cochran, 85 So. 250, 264, 79 Fla. 
788. 

87. Wash.—In re 0’Neill, 83 P. 104, 
106, 41 Wash. 174, 3 L.R.A.,N.S., 
658, 6 Ann.OaGk 869. 

Xt is dlfilcult to dbllae the scope pf 
the term. It has been the' subjept 
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poliee power to protect tlie Health, lives, and morais 
of the people.28 In its broader acceptation it em- 
braees eveiytbing to promote the general welfare; 
everything essentia! to the great pnblic needs.^^ 
In tbe plnral, such provisions of law as are designed 
to protect tbe lives, limbs, bealtb, eomfort, and 
qniet of citizens and to secure tbem in tbe enjoy- 
noient of tbeir property;®® regulations adopted in tbe 
exercise of ‘“poliee povrer.^^^i 
Poliee regulations are discussed in varions con- 
neetions tbrougbont this work, partienlar reference 
being made to Carriers § 188, Constitutional Law § 
98, and Distriet of Columbia §§ 3-5. Consuit also 
the Deseriptive-Word Index. 

Other phrases employing tbe word are set out in 
the note.®^ 

FOIiIGIA^ In Spanish law, tbe Science or art of 

government.®3 

POLIOITAOION'. In Spanish law, a promise or 
offer,®^ 


POLICT. The word "policy’^ is defined as meaning 
a settled or definite course or method adopted by a 
govemment,35 institution, body, or individual.36 

As applied to a rule of law, "policy^^ refers to its 
probable effeet, tendency, or object, eonsidered witb 
respeet to the social or politieal well-being of a 
state.37 

The word is employed as tbe name of a game or 
form of gambling, and is treated in this connection 
in Gaming § 1 b (3), and as constituting a lotteiy 
in Lotteries § 10. The word “policy^^ is defined in 
Insurance §'l. Por other references consuit tbe 
index to tbis title sub verbo “Contract or policy.” 

Policy of the Law 

The tenn is difficult to define-^s It has been con- 
sidered to refer to the pxupose and spirit of the 
substantive laws of a state, whether such laws be 
found in tbe constitution and statutes or in judicial 
records.^® The term has been said to be synony- 


of mach discussion by the courts 
and its application has sozaetimes 
been sarcastically critlcized as the 
use of an indeflnable somethlng to 
sustaln lesrislation unsupportable on 
auy other ground.—In re CNelll, su¬ 
pra. 

28. Ky.—^Mitchell v. Oumberland 

TeU etc.. Co.. 221 S.W. 547. 549. 
188 Ky. 263, 10 A-LuR. 846. j 

29. N.B.—State "^v. Northwestern 
Pac. R. Co.. 172 N.W. 824. 831, 43 
N.D. 556. 

30. Misa—^Dantzler Lumber Co. v. 
Texas, etc., R. Co., 80 So. 770, 775, 
119 Mlss. 328, 4 A.LuR. 1669. 

49 OJ. p 1072 note 57. 

31. Ohio.—Myers v. City of Defl- 
anoe, 36 N.R.2d 162, 167, 67 Ohlo 
App. 159. 

32. Fhmsas 

(1) **Police character;** said to be 
a person who Is under the survell- 
lance and under the suspiclon of the 
poliee, and is liable to be arrested 
by the poliee.—See State v. CSancy, 
125 S.W. 458, 459, 225 Mo. 654. 

(2) “Poliee measures;** laws pro- 
viding for preservation of the Pub¬ 
lic peace, health, and safety.—State 
ex reL Haghes v. Clev^and. 141 P.2d 
192, 200, 47 N.1C. 230. 

(3) 'TPollce purposes** are such 
porposes as aiise ordinarily In the 
adminlstration of the affalrs of citles 
and towns, in the exercise by the 
poUoe of their power and dxity to 
promoto the publlc health, conve- 
nienoe, and welfare.—Sesslona v. 
CrunkUton, 29 Ohlo St 349, 358—19 
CX P 1072 note 64. See also Hu- 
nicipal Cozporations ( 411. 


Phrases eXsewhere discussed 

(1) “Poliee board” see Munlclpal 
Corporations § 564. 

(2) “Poliee car** as a motor vehi- 
cle see Motor Vehicles 9 1; and con¬ 
suit index to that title. 

(3) “Poliee chier' see Munlclpal 
Corporations $ 565. 

(4) **Pollce clerk” see Munlclpal 
Corporations $ 590. 

(5) “Poliee commlssloners” see 
Munlclpal Corporations $ 565 a 

(6) "Poliee court" defined see 
Courts 5 11; for jurlsdiction of po- 
llce courts g-enerally, and of poliee 
courts of particular States consuit 
the indexes to the tities Courts and 
Crimina! Law; leglslatlve and mu- 
nicipal power in respeet of poliee 
courts see Cburts $ 131. 

(7) “PoUoe department** see Mu- 
nlcipal Corporations $ 563; and con¬ 
suit the Descrlptive-Word Index. 

(8) “Poliee force” see Munlclpal 
Corporations $ 663. 

(9) **Police inspector*’ see Mupici- 
pal Corporations $ 590. 

(10) ‘TPollce Judge*' or “justice** 
defined, and as a Judicial and mu- 
nicipal officer see Judges $$ 2 b, 3; 
for Jurlsdiction In general, consuit 
index to title Crlminal Law, and en- 
forcement of ordlnances see Municl- 
pal Corporations $ 322. 

(11) “Poliee Juries** as goveming 
bodies of parishes comparable to 
i county boards see Countles $ 74. 

j (12) “Poliee Jurlsdiction** see 60 

I C.J.S. p 1092 note 49. 

I (13) **Pollce magistrate” defined 

I see Judges $ 2 & 
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(14) '*Police matron*' see Municl- 
pal ciorporations §§ 568, 590. 

(15) ‘TPolice offleer** see Munlclpal 
Corporations $ 568. 

(16) '*PoUce ordlnances** see 67 C. 
J.S. p 521 note 76. 

(17) “Poliee power*’ In general see 
Constitutional Law $$ 174-198; of 
munlclpal corporations see Municl- 
pal Corporations $$ 126-137; in re- 
spect of motor vehicles consuit the 
index to the title Motor Vehicles. 
For other appllcations and specific 
uses of the term see the Descrlptlve- 
Word Index. 

(18) “Poliee surgeon** see Munlci- 
pal Corporations $ 590. 

33. Escriche Dlcclonarlo. 

34. Escriche Dlcclonarlo. 

35. Cfid.—^Lockheed Alrcraft Cbrp. v. 
Superior Court of Los Angeles 
County, 171 P.2d 21, 24. 28 Cal.2d 
481, 166 A.L.R. 701. 

N.C,—Williamson v. City of Hlgh 
Polnt, 195 S.E. 90. 97. 213 N.C. 96. 

36. Cal.—^Lockheed Alrcraft Corpo¬ 
ration V. Superior Court In and for 
Los Angeles County, 171 P.2d 21, 
24, 28 Cal.2d 481, 166 A.L.R. 701. 

37. Mo.—^Dllle v. St. Luke’s Hospl- 
tal, 196 S.W.2d 615, 620, 365 Mo. 
436—State v. Bowman, 170 S.W. 
700, 701, 184 Mo.App. 649. 

49 C.J. p 1072 note 64. 

38. Mo.—Johnston v. Cfhicago Great 
Western R. Co., App., 164 S,W. 260, 
262. 

39. Mo.—In re Rahn, 291 S.W. 120, 
122, 316 Mo. 492, 51 A.L.R. 877, 
883—Johnston v. Chlcago Great 
Western B. Co, App., 164 S.W.2d 
260, 262. 
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nwns with “publio policy ”*0 

Pnblic PoKcy 

The term 'pnblic policy’^ is perhaps the most ex- 
pansive and widely comprehensive phrase known to 
the law.^l It has been said that the doetrine of 
pnblie policy originated in England in the early 
of the Fifteenth Century,42 and that the prineiple 
of public policy owes its existence to the veiy 
sources from whieh the conunon law is snpplied.^^ 
The phrase is nsed in several sensess and it may 
mean the common law or general statntory law of 
the state, and it may mean the prevalent notions 
of justice and general fundamental conceptions of 


right and wrong, and it may mean both.44 It is a 
vagae, indefinite, and nebnlous term,and the de- 
eisions under this branch of the law are in such 
eonfusion as to havc provoked the remark by Bur- 
roughs, J., in Richardson v. Mellish, 2 Bing. 229,^® 
whieh is set out infra p 218 note 36. It is a term 
of broad signifieance,^'^ although the deeisions of 
some courts ha ve given it a limited le^l meaning.^^ 
It is a relative term,49 sometimes nsed in a very 
vague, loose, or inaccurate sense,®® and it must be 
interpreted in the light of the oircumstances snr- 
rounding the particular transaction.®i 

Being of such vague and uncertain meaning,®^ 
and of such variable quantity,®^ the term ^‘publio 


4a Ark.—^Bene ■ v. New Tork Life 
Ins. Co., 87 S.W.2d 979, 981, 191 
Ark. 714. 

ma.—State ex rei. Gibbs v. Blood- 
worth, 184 So. 1, 6. 134 Fla. 869. 
Mo.—Dllle V. St. L\ike’s Hospltal, 
196 S.W.2d 616, 620, 365 Mo. 436. 

49 CJ. P 1073 note 70. 

41 . Ky.—^Bankers Bond Co. v, Buck- 
ing^ham, 97 S.W.2d 696, 600, 265 
Ky. 712. 

49, OrlgliL of pnbUo policy doctxlAe 
“Public policles In general are 
those consideratione of publlc Inter- 
est and morality whidx the state en- 
forces by legislatlon or Judlclal ac- 
tion. The earllest trace of thls prln- 
ciple in the Engllsh Law Keports is 
found In a case decided in the reign 
of Henry the Fifth In 1414, when a 
dyer had contracted not to use his 
art withln a certain town for a cer- 
tain time, and the court went upon 
the prineiple that it was not good 
for the realm; that it was agalnst 
pnblic policy for men to bind them- 
selves not to exerclse their trades. 
The prineiple of publlc policy has 
never been repudiated and its appli- 
cation has varled wlth changing con- 
dltlons and public opinlon.”—^In re 
Andrus* Will, 281 N.T.S. 831, 846, 166 
MIscl 268. 

43. N.T.—In re Andrus’ Will, supra. 

44, N.T.—Thuna v. Wolf, 223 N.T.S. 
766, 771, 130 Misc. 306. 

46- Del.—^Tracey v. Franklin, 67 A. 
2d 66, 68. 

Tex.—^Jozpus ynxls clted 1& Grlggs 
Canning Co. v. Josey, 164 S.W.2d 
836. 842, 139 Tex. 623. 

60 C.J. p 857 note 44. 

S l mtla rly expressed. 

In Egerton v. Brownlow, 4 H.L. 
Gas. 1, 10 Reprint 369, Baron Parke 
said, “This (publlc policy) is a vagrue 
snd unsatlsfactory term and 'calcu- 
lated to lead to uncertalnty and er¬ 
ror, when applied to the deeisions of 
legal rights; it is capable of, being 
nnderstood in different senses; it 
niay and does, In its ordlnary sense, 
mean *political expedience' or that 
72 C. J.S.—14 


[whieh is best for the common good 
of the Gommunity; and in that sense 
' there may be every varlety of opin- 
lon, accordlng to the education, hab- 
its, talenta and dlsposltlons of each 
person, who is to decide whether an 
act is against public policy or not. 
To allow this to be the ground of Ju- 
dicial declsion would lead to the 
greatest uncertalnty and eonfusion.” 
—^Woodruff V. Berry, 40 Ark. 261, 
262. 

46. Del.—^Tracey v. Franklin, 67 A. 
2d 56, 68. 

47. Mo.—^Dllle V. St. Luke's Hospi- 
tal, 196 S.W.2d 616, 620, 365 Mo. 
436. 

48- N.T.—Glaser v. Glaser, 12 N.B. 
2d 306, 306, 307, 276 N.Y. 296. 

49. Ohio.—^Dlxon v. Van Swerlngen 
Co., 166 N.B. 887, 889, 121 Ohlo St. 
66 . 

50. N.T.—Glaser v. Glaser, 12 N.B. 
2d 306, 307, 276 N.T. 296—Mertz 
V. Mertz, 3 N.B.2d 697, 699, 271 N. 

T. 466, 108 A.L.R 1120—Feople v. 
Hawkins, 61 N.B. 267, 260, 167 N. 
T. 1, 68 Am-S.R. 736, 42 L.B.A. 490 
—^Leviton v. Leviton, 6 N.T.S.2d 
635, 638. 

51- Ohlo.—Dlxon v. Van Swerlngen 
Co., 166 N.B. 887, 889, 121 Ohlo St. 
66 . 

58. Del—^Ringling v. Rlngllng 

Bros.-Barnum & Bailey Comblned 
Shows, Ch., 49 A.2d 603. 609. 

Fla—Corpus Juris qnoted Ixi Knott 
V. State, 186 So. 788. 796, 136 Fla 
184—Corpus JTuris g.uoted lu City 
of Leeshurg v. Ware, 163 So. 87, 
89, 118 Fla 760. 

111.—ColgTove V. Lowe, 176 N.B. 669, 
670, 340 111. 860. 

Ind.—Underwrlters v. State ex rei. 
Morgan, 5 N.B.2d 908, 912, 211 Ind. 
463. 

Mo.—Corpus Turis quoted lu Dllle v. 
St. Luke's Hospltal, 196 S.W.2d 
616, 619, 620, 366 Mo. 436. 

N.T.—Corpus Jtirls dted ia Hozell 
V. Rozell, 8 N,T.S.2d 901, 903, 256 
App.Div. 61. 


N.D.—James v. Toung, 48 N.W.2d 
692, 697. 

Tex.—Corpus Trurls guoted ia Mead- 
ows V. Edwards, Clv.App., 116 S. 
W.2d 831, 834. 

Vt.—Corpus JtLxls anoted in State v, 
Barnett, 3 A.2d 621, 526, 110 Vt. 
221 . 

Wis.—Good V. 'Starker, 267 N.W. 299, 
301, 216 Wis. 253. 

60 C.J. p 867 note 44. 

Slmllarly expressed 

(1) The meanlng of the phrase 
“public policy" Is vague and vari- 
able. 

U.S.—Twln City Plpe Line Co. v, 
Hardlng Glass Co., Ark., 51 S.Ct. 
476, 477, 283 U.S. 353, 76 L.Bd, 
1112, 83 A.L.R, 1168. 

Ala—^Lowery v. Zorn, 9 So.2d 872, 
874, 243 Ala 285. 

Tenn.—^Horae Beneflclal Ass’n v. 
White. 177 S.W.2d 646, 646. 180 
Tenn. 585. 

(2) “Public policy" is a vague 
phantasmagoria of legal concepts. 
when an effort is made to glve the 
term meanlng aside from considera- 
tlon of constitution and statutes.—< 
Slrman v. Sloss Realty Co., 129 S, 
W.2d 602, 606. 198 Ark. 634. 

(3) “Public policy" is that vague 
apd undeflnable concept—the will of 
the Public.—Simmons v. Newton, 174 
S.B. 703, 707, 178 Qa 806. 

53. Fla— Corpus Jturls guoted la 
Knott V. State, 186 So. 788, 795, 
136 Fla 184— Corpus Toris gtuoted 
in City of Leesburg v. Ware, 163 
So. 87, 89, 113 Fla 760. 

111.—Colgrrove v. Lowe, 175 N.B. 669*. 
570, 340 111. 360. 

Ind.—Underwrlters v. State ex rei, 
Morgan, 6 N.B.2d 908, 912, 211 Ind. 
463. 

Mo.—Corpus Tnrls anoted la Dllle v. 
St. Luke’s Hospltal, 196 S.W.2d 
'616, 619, 620, 365 Mo. 436. 

N.T.— Corpus Tnrls oibed la Rozell 

V. Rozell, 8 N.T.S.2d 901, 903, 266 
App.Div. 61. ' ‘ 

Tex.—Corxms Toris q,uotsd ia M^ad* 
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policy^ lias frequently’ been said not to be suscepti- definition in the same manner as fraud.” Thus, 
bl© of exact or precis© definition.®^ Mr. Cbief Jus- wbile it has been stated that no exact or preeise 
tie© Story, in his work on Confiict of Laws, "writing definition of the term 'Public policy^’ has ever been 
on the doctrine of public poliey States, ^TPnblic given or can be found,®® and that a correct defini- 
policy is in its nature so uncertain and fluctuating, tion, at onee concise and comprehensive, has not 
varying with the habits and fashions of the day, yet been formulated by the couTts,®*^ nevertheless 
with the growth of commerce and the usages of the courts have often found it necessary to define 
trade, that it is difficult to determine its limits with the juridieal meaning of the term,®® and it has been 
any degree of exactness. It has never been defined variously defined.®® 

by the courts, but has been left loose and free from In the case of Egerton v. Brownlow", 4 HJj.Cas. 


jows V. Hdwards, Civ.App., 116 S. 
W.2d 831, 834. 

Vt.—Carpus Jrazls u^^ioted In State v. 
Bamett. 3 A-2d 521, 626. 110 Vt. 
221 . 

50 CJ. P 85T note 45. 

54. Ark.—CoxpuB Jnris eited in 
Jeffrles v. State, for Use of Wood- 
ruff County, 205 S.W.2d 194, 196, 
212 Ark. 213. 

Fla.—CTorpns dtiris Q.tioted is. Knott 
V. State, 186 So. 788. 795. 136 Fla. 
184—Coxxms Jttris nnoted in City 
of Leesburg v, "Ware, 153 So. 87, 
89, 113 Fla. 760. 

IlL—Qroome v. Freyn Enirineeringr 
Co.. 28 N.E.2d 274, 279, 374 111. 113 
—Colgrove v. Lowe, 175 N.E, 569, 
670, 340 111. 360—Shore Manage¬ 
ment Corporation v. Erickson, 41 
N.B.2d 972. 314 Ill.App. 671. 

Ind,—^Underwriters v. State ex 
Morgan, 5 N.E.3d 908. 912, 211 Ind. 
463. 

Md.—^Mayor and Oouncil of City of 
Baltimore v. Maryland Casualty 
jCo., 190 A, 250, 253, 171 Md. 667, 
111 A.L.R. 305. 

Mo.—Oorpos Juris gnoted in Bille v. 
St Liuke’s Hospital, 196 S.W.2d 
615, 619, 620, 355 Mo. 436. I 

NIJ.-—Schafifer v. Federal Trust Co.^ 
28 A.2d 75, 79, 132 236. 

N.Y.—Corpus Jnzis dted in Bozell v. 
Bozell, 8 N.Y.S.2d 901. 903, 256 
App.Div. 61. 

5.C.—Grant v. Butt, 17 S.E.2d 689, 
693, 198 S.C. 298. 

Tex.—Corpus Juris olted in Griggs 
Cannlng Co. v. Josey, 164 S,W.2d 
835. 842, 139 Tex. 623—Corpus Ju¬ 
ris ^uoM in Meadows v. Edwards, 
Civ.App.. 116 S.W.2d 831, 834. 

Vt.—Corpus Juris gnoted in State v. 
Barnett, 3 A.2d 521, 626, 110 Vt 
221 . 

50 C.J. P 857 note 46. 
gatnllaTly stated 

(1) ‘^Public poliey” Is dlfflcult, and 
perbaps iznpossible, to deflna—Smlth 
y. Bell. 41 S.E.2d 695, 700, 129 W.Va. 
749. 

(2) "Appellant says the conditlon 
subseguent is not against public pol- 
,lcy. In Woodruff v. Berry, 40 Ark. 
251, and again in Patii v. Stukey, 126 
Ark. 381, 189 S.W. 676, L.R.A.1917B, 
888 we had oceasion to consider a 
.definition of Vubllc poliey’ as appU- 
pable to the taets' in those cases. It 


Is possible that since these cases, 
the words ‘public poliey’ have ex- 
perlenced such an expansion in use 
and meaning that ‘no exact and pre- 
cise definition . . . can be 

found* to fit all cases.”—Jeffrles v. 
State, for Use of Woodruff County, 
205 S.W.2d 194, 196, 212 Ark. 213. 

55. Mlch.—Skutt v. City of Grand 
Rapids, 266 N.W. 344, 346, 275 
Mich. 258—McNamara v. Gargett. 
36 N.W. 218, 221, 68 Mich. 454, 13 
Am.S.B. 355. 

Mo.—^Llpscomb v. Adams, 91 S.W. 
1046, 1048, 193 Mo. 630, 112 Am.S. 
R. 500. 

Okl.—Chrisfs Methodist Church v. 
Macklanburg. 177 P.2d 1008. 1011, 
198 OkL 297—^Pendleton v. Greev- 
er, 193 P. 885, 887, 80 Okl. 35, 17 
AL..R. 317—Union Cent. Life Ins. 
Co. V. Champlin, 65 P. 836, 837, 11 
Okl. 184, 55 L.R.A. 109. 

Stmilarly expxessed 

(1) The courts have not defined 
the term. 

U.S.—Twin City Pipe Line Co. v. 
Hardlng Glass Co., Ark., 51 S.Ct. 
476, 477, 283 U.S. 353, 75 L.Ed. 
1112, 83 AL.R. 1168.' 

Ala.—Lowery v. Zorn, 9 So.2d 872, 
874, 243 Ala. 286. 

Tenn.—^Home Beneficlal Ass’n v. 
White, 177 S.W.2d 545, 546, 180 
Tenn. 585. 

(2) Public poliey has never been 
defined by the courts, but has been 
let loose and free from definition in 
the same manner as fraud.—State ex 
reL Gibbs v. Bloodworth, 184 So. 1, 
5. 134 Fla. 369. 

(3) "Indeed, the term is as diffl- 
cult to define with accuracy as the 
Word ‘fraud’ or the term ‘public wel- 
fare.* ” 

Fla.—Knott v. State, 186 So. 788, 
795, 136 Fla. 184—City of Leesburg 
V. Ware, 163 So. 87, 89, 113 Fla. 
760. 

Mich.—Sipes v. McGhee, 25 N.W.2d 
638, 642, 316 Mich. 614—Skutt v. 
City of Grand Rapids, 266 N.W. 
344, 346, 275 Mich. 258. 

N.J.—Girard Trust Co. v. Schmitz, 
20 A.2d 21, 29, 129 N.J.Bq. 444. 
Ohio.—^Pittsburgh, C., C. & St. L. R: 

Co. V. Kinneyt^llS N.E. 606. 607, 95 
i Ohlo St, 64. L.R.A.1917D 641, Ann. 

I Cas.l918B 286, 
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(4) The term is as difflcult to de- 
flne as the words “fraud,” “equity,” 
or “welfare,”—^Klntz v. Hairiger, 124 
N.W. 168, 170, 99 Ohlo St. 240. 

56. Ark.— Corpus Juris dted iu 
Jeffrles v. State, 205 S.W.2d 194, 
196, 212 Ark. 213. 

Ky.—^Bankers Bond Co. v. Bucking- 
ham, 97 S.W.2d 596, 600, 265 Ky. 
712. 

Mo.— Corpus Juris gnoted Iu Bille v. 
St. Luke*s Hospital, 196 S.W.2d 
615, 620. 355 Mo. 436. 

N.B.—Mees v. Grewer, 245 N.W. 818, 
814, 63 N.B. 74. 

Tex.— Corpus Juris gnoted lu Mead¬ 
ows V. Edwards, Civ.App., 116 S. 
W.2d 831, 834. 

50 C.J. p 85$ note 47. 

57. Fla.—^Knott v. State, 186,So. 
788. 796, 136 Fla. 184—City of 
Leesburg v. Ware, 163 So. 87, 89, 
113 Fla. 760. 

Mich.—Sipes v. McGhee, 26 N.W.2d 
638. 642, 316 Mich. 614—Skutt v. 
City of Grand Rapids, 266 N.W. 
344, 346. 275 Mich. 258. 

N.J.—Girard Trust Co. v. Schmitr, 
20 A.2d 21, 29, 129 N.J.Eg. 444. 
Ohio.—^Klntz v. Hairiger, 124 N.E. 
168, 170, 99 Ohio St, 240. 12 JLhJL 
1240—^Pittsburgh, etc., R. Co. -v. 
Kinney, 116 N.E. 505, 607, 96 Ohio 
St. 64, 67, L.R.A.1917B 641, Ann. 
Cas.l918B 286. 

Slmilarly ejqpressed 
The words “public poliey” cannot 
be given a definition which wlll af- 
ford a Standard for appllcation In 
the manifold situatlons ^which anse. 
—Chrisfs Methodist Church v. 
Macklanburg. 177 P.2d 1008, 1011, 
198 Okl. 297. 

58- N.Y.—Glaser v. Glaser, 12 N.E. 
2d 305, 307, 276 N.Y. 296—Mertz 
V. Mertz. 3 N,E.2d 697, 699. 271 N. 
Y. 466, 108 A.L.R. 1120—P. A. 
Straus & Co. v. Canadian Pac. Ry. 
Co., 173 N.B. 664, 666, 254 N.Y. 
407—People v. Hawkins, 61 N.E. 
257, 260, 157 N.Y. l, 68 Am.S.R 
736, 42 L.R.A. 490—Hanfeld v. A 
Broido, inc., 3 N.Y.S.2d 463. 465. 
167 Misci 85—^I^eviton v. Leviton, 
6 N.Y.S.2d 636, 538. 

59. 111.—^People ex rei. Nelson v. 
Wlersema State Bank, 197 N.E. 
637. 642, 361 IU. 75, 101 AL.R. 601. 
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1 196 10 Reprmt 359, Lord Brongliani stated, ‘TBy 
pttblio policy is intended that principle of the law 
whicli bolds that no subject can lawfuUy do that 
which has a tendency to be injurious to the public, 
or is against the public good.”®0 Lord Brougham^s 
definition has been approved in American jurisdie- 
tions,®^ and is frequently restated®^ with minor 
vsriations,®^ the most common statement being that 
public policy is that principle of the law which 
holds that no one can lawfuUy do that which has a 


tendency to be injurious to the pubUo or against 
the public good.®^ With respect to the adminis- 
tration of the law, the courts have frequently quoted 
and often approved of this statement.®5 

‘Tublic policy’’ is further defined as being that 
rule of law which declares that no one can lawfuUy 
do that which tends to injure the public, or is detri- 
mental to the public good;®® the principle which 
declares that no one can lawfuUy do that which has 
a tendency to be injurious to the public welfare.®'^ 


60l Colo.—^Peamley v. De MainvUle, 
39 P. 73, 76, 5 Colo.App. 441. 

61. 111.—^People ex rei. Nelson v. 
Wiersema State Bank, 197 N.B3. 
537, 642, 361 IU. 76, 101 A.Ii.R. 
601. 

Ky.—Bajokers Bond Co. v. Bucklng- 
bam, 97 S.W.2d 696, 600, 265 Ky. 
712. 

jT.J.—Glrard Trust Co. v. Schmitz, 
20 A2d 21, 29, 129 N.J.Bql. 144. 
N.T.—^Rozell V. Rozell, 8 W.T.S.2d 
901, 903, 266 APP.Div. 61. 

Ohio.—Campbell v. Monumental Life 
Ius. Co.. APP., 34 ]Sr.B.2d 268. 274. 
Accepted in a xanltltnde of cases 

—Good V. Starker, 267 N^.W. 299, 
SOI, 216 Wis. 263. 

ea. Ky.—^Bankers Bond Co. v. Buck- 
Tir ghfl.Tn. 97 S.W.2d 596, 600, 265 
Ky. 712. 

La.—Purlongr v. National Life & Ac¬ 
cident Ins. Co. of Tennessee, 169 
So. 431, 434, 185 La. 362, 106 A.L. 
R. 40^National Life & Accident 
Ins. Co. v. Turner, App., 174 So. 
646, 648. 

N.D.-—Mees V. Grewer; 246 N.W. 813, 
814, 63 N.D. 74. 

S.D.—^E. P. Wllbur TrUst Co. v. 
Pekrendorf, 266 N.W. 1, 3, 64 S.D. 
124. 

Wia—Good v. Starker, 267 N.W. 299, 
301, 216 Wis 263. 

50 C.J. p 858 note 49 [a] (2). 

63. ZTo person 

Public policy Is that principle of 
law whidbi holds that no person can 
lawfuUy do that which has a ten¬ 
dency to be injurious to the public 
or against public good. 
lowa—Preslcn v. Howell, 267 N.V/. 
415, 420, 219 lowa 230, 97 A.L.R. 
1140. 

Kan.—Master Builders’ Ass'n of 
Kansas v. Carson, 296 P. 693, 694, 
132 Kan. 606. 

N.J.—SchafCer v. Federal Trust Co., 
28 A.2d 76, 79, 132 N.J.Bq. 235— 
Bizey V. Ajax Hcating Co., 158 A. 
861, 852, 10 N.J.Misc. 281. 

S.D.—^Bartron v. Codingrton County, 
2 N.W.Sd 337, 843, 68 S.D. 309, 140 
AX.R. 650. 

Wash.—Grover v. Zook, 87 P. 638, 
642. 648, 44 Wash. 489, 120 Am.S. 
R. 1012, 7'L.RJL,N.S.. 582, 12 Ann. 
Cas. 192. 

60 C.J. p 868 note 49 [a] (4). 


No snhjeot or dtlzen 

Public policy is that principle of 
law which holds that no subject or 
Citizen can lawfuUy do that which 
has a tendency to be injurious to the 
public or against the public good. 
111.—^Buell V. Lanskl, 282 111. App. 
600. 610. 

N.D.—Glass V. Swlmaster Corp., 21 
N.W.2d 468, 472, 74 N.D. 282— 
Ness V. City of Fargo, 261 N.W. 
843, 845, 64 N.D. 231. 

Wis.—^Hawklns Realty Co. v. Hawk- 
ins State Bank, 236 N.W. 657, 662, 
205 Wis. 406. 

60 C.J. p 858 note 49 [aj (5). 

No oltlzen 

“Public policy** is the legal prin¬ 
ciple that no Citizen can lawfuUy do 
that which has tendency to be in¬ 
jurious to Public or against public 
good. 

Mont.—State v. Gateway Mortuaries, 
287 P. 166, 167. 87 Mont. 225, 68 
A.L.R. 1512. 

Wash.—Makiuen v. George. 142 P.2d 
910, 917, 19 W€U3h.2d 340. 

64, U.S.—German Baptist Orphans' 
Home V. Union Banking Co., D.C. 
Mich.. 13 F.Supp. 814, 816. 

Ark.—Corpxis Juris quoted lu Bene 
V. New York Life Ins. Co., 87 S.W. 
2d 979, 981, 191 Ark. 714. • 

Fla.—Oorpus JUrls q.uoted in. Stat.e 
ex rei. Gibbs v. Bloodworth, 184 
So. 1, 6, 134 Fla. 369. 

111.—^Knass v. Madlson & Kedzle 
State Bank, 188 N.D. 836, 842, 854 
IU. 664. 

Ind.—^IroQuols Underwrlters v. State 
ex rei. Morgan, 5 N.K2d 908, 912, 
211 Ind. 463. 

Ky.—Hanks v. McDanell, 210 S.W. 
2d 784, 786, 307 Ky. 243—C?orpuB 
Jtirls QLuoted In Scott County 
Board or Bducation v, McMillen, 
109 S.W.2d 1201, 1206, 270 Ky. 483. 
Md.—^Mayor and Council of City of 
Baltimore v. Maryland Casualty 
Co., 190 A. 260, 263, 171 Md. 667. 
111 A.L.R. 306. 

Mo.—^Dllle V, St. Luke's Hospltal, 
196 S.W.2d 615, 620, 365 Mo. 436. 
N.J.—Jorgenson v. Metropolitan Life 
Ins. Co., 66 A.2d 2, 6, 136 N.J.Law 
148—^Allen v. Commercial Casual¬ 
ty Ins. CO., 37 A.2d 37, 39, 131 N. 
J.Law 476. 


N.D.—Oorpus Jtuls auoted in James 
V. Young, 43 N.W.2d 692, 697. 

Tex.—Corpus Juris guoted in Cheney 

V. CofCey, 118 S.W.2d 162, 166, 131 
Tex. 212—Oorpus Juris guoted In 
Meadows v. Bdwards, Civ.App., 116 
S.W.2d 831, 834—^McQueen v. 
Stephens, Civ.App., 100 S.W.2d 
1053, 1055. 

50 C.J. p 868 note 49. 

65. Colo.—^Russell v. Courier Print- 
ing & Pub. Co., 96 P. 936, 938, 43 
Colo. 321. 

Mo.—Corpus JUrls guoted in Dille v. 
St. Luke*s Hospltal, 196 S.W.2d 
615, 620, 865 Mo. 436. 

66. Ark.—Coi^pus Juris guoted In 
Bene v. New York Life Ins. Co., 
87 S.W.2d 979, 981, 191 Ark. 714. 

Fla.—Oorpus Juris guoted In State 
ex rei. Gibbs v. BloodwOrth, 184 
So. 1, 6, 134 Fla. 369. 

Tex.—Corpus Juris guoted In Mead¬ 
ows V. Bdwards, Clv.App., 116 S. 

W. 2d 831, 834. 

60 C.J. P 858 note 50. 

Similarly expressed 

(1) The underlying basis of the 
doctrine has often been stated thus: 
No one can lawfuUy do that which 
tends to injure the public or is detrl- 
raental to the public good.—^Lowery 
V. Zom, 9 So.2d 872, 874, 243 Ala. 
285. 

(2) Public policy, with respect to 
the administratlon of the law, is 
that rule of law which declares that 
no one can lawfuUy do that which 
tends to Injure the public or is detrl- 
mental to the public good.—^Russell 
V. Courier Printing & Publishlng Co., 
96 P. 936. 938. 43 Colo. 321. 

(8) Public policy is that principle 
of law which provides that parties 
cannot agree to do anything which 
has a tendency to be injurious to the 
public or against the public good.— 
Girard v. Anderson, 257 N.W. 400, 
403, 219 lowa 142. 

87. 111.—^People ex rei. Nelson v. 
Wiersema State Bank, 197 N.B. 
637, 642, 361 111. 76, 101 A.L.R. 
601. 

Ky.—^Bankers Bond Co. v. Bucklng- 
ham, 97 S.W.2d 696, 600, 265 Ky. 
712. 

Mo.—State ex rei. Oity of St. Louls 
y. PubUc Service Conomisslon of 
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^*Public policy^* is also defined as the pnblic 
good;®8 tbe publio interest;®® the manifest will of 
the state,which mnst and does vaiy mth habits, 
capacities, and opportonities of the public.^^ In a 
narrower sense,72 public policy is the principies 
nnder which freedom of contract or private dealing 
is restricted by law for the good of the com- 
Tniinity.78 Another statement, sometimes referred 
to as a definition,74 is that whatever eontravenes 
good morals or any established interests of soeiety 
is against pnblic policy.^® Thus, anything which 
tends dearly to injure pnblic health, the pnblic 
morals, the pnblic confidence in the pnrity of the 
administration of the law, or to nndermine that 


sense of secnrity for individnal rights, whether of 
personal liberty or of private property, which any 
Citizen onght to feel, is against pnblic policy ;76 
or, stated conversely, whatever is not forbidden by 
statute or contrary to judicial decision, or against 
the pnblic health, morals, safety, or welfare, or 
the like, is not against pnblic policy.77 

Tn a judicial sense, pnblic policy does not mean 
simply sonnd policy, or good policy, bnt it means 
the policy of a state established for the pnblic weal 
either by law, by conrts, or by general consentJ® 
In the administration of law by a conrt, pnblic 
policy is essentially different from what may be 
pnblic policy in the view of a legislative body.72 


MissourI, 73 «.W.2d 393. 899, 835 
Mo. 448. 

IT.T.—Hozell V. RozeU. 8 N.T.S.Sd 
901, 903, 256 App.Div. 61. 
Ohio.-><!ampbell v. Monumental Life 
Ins. Co., App., 84 N.B.2d 268. 274. 
ea U.S.—Magree V. McNany, I>.C. 

Pa., 10 P.R.D. 5.12. 

Ark.—Corpns Taxis qnoted In Bene 
V. New Tork Ldfe Ins. Co„ 87 S.W. 
2d 979. 981, 191 Ark. 714. 

Fla.—Coxpiui JUxis ^uoted In State 
ex reL Gibbs v. Bloodworth, 184 
So. 1. 5. 134 Fla. 369. 

Mo.—Coxpiis Jtixis anoted In Bllle t. 
St. liuke's Hospltal, 196 S.W.2d 
615, 620, 355 Mo. 436. 

N.D.---Glass V. Swimaster, 21 N.W.2d 
468, 472, 74 N.D. 282--Ness v. City 
of Fargro, 251 N.W, 843, 845, 64 N, 
D. 231. 

50 C.J« P 858 note 58. 

69. N.J.—Cameron v, International 
Alliance of Theatrlcal St&ge Em~ 
ployees and Movlngr Picture Oper¬ 
atore of U. S. and Canada, Local 
Union No. 384, of Hudaon County, 
176 A. 692, 699, 118 N.J,E<1. 11, 97 
A.UR. 594. 

70. Mich.—^Lieberthal v. Glens 
Falis Indem. Co. of Gleus Falis, N. 
Y.. 24 N.W.2d 547, 549, 816 Micb. 
37. 

N.D.—In re McEee's Fstate, 3 NJW. 

2d 797, 798, 71 N.I>. 545. 

50 CJ. P 859 note 60 [a]. 

71. N.D.—^In re McKee*s Fstate, 3 
N.W.2d 797, 798, 800, 71 N.D. 545 
—Challee v. Fanners* Co-op. Bl. 
Co., 168 N.W. 616, 618, 39 NJD. 
585. 

7a Ky. —Central West Casualty Co. 
V. Stewart, 58 S.W.2d 866, 248 Ky. 
137. 

7a. Arkj—Oorpiu JUria qnnoted In 
Bene v. New Torlt liife Ins. Co., 87 
aw.2d 979, 981, 191 Ark. 714. 

Fla.—Ooarpna Jtizis qnoted In State 
ex rei. Gibbs v. Bloodworth, 184 
So. 1, 5, 134 Fla. 369. 

Ky.—Central West Casualty Co. v. 
Stewart, 58 S.W.3d 366, 248 Ky. 

m. 


Tex.—Oorpns Jniis anoted in Mead- 
ows V. Bdwards, OivApp., 116 S. 
W.2d 831, 834. 

50 C.J. P 858 note 51. 

74. Wis.—Good v. Starker, 257 N. 
W. 299, SOI, 216 Wis. 263. 

75. Wis.—Good V. Starker, supra, 
ynstloe Stoxy^s statement 

(1) That which “conflicts wlth the 
morals of the time, and eontravenes 
any established intereat of soeiety** 
is contrary to public policy. 

IlL—Carnack v. Great Am. Indem. 
Co., 76 N.E}.2d 621, 626, 832 Ill.App. 
354. 

Mo.—^Dille V. St. IiUke’s Hospltal, 
196 S.W.2d 615, 620, 356 Mo. 436— 
State V. Bowman, 170 S.W. 700, 
701, 184 Mo.App. 649. 

N.J.—Girard Trust Co. v. Schmltz, 
20 A.2d 21, 29, 129 N.J.Bq. 444. 
N.T.—^Henfeld v. A. Broido, Inc., 8 
N.Y.S.2d 463, 465, 167 Misc. 85. 
N.D.—James v. Youngr, 43 N.W.2d 
692, 697. 

Vt^tate V. Bamett, 3 A.2d 521, 
526, 110 Vt. 221. 

(2) This statement by Justice 
Story is sometimes referred to as 
"one of tbe best definltions." 

Mo,—^Dille V. St. Luke's Hospltal, 
196 S.W.2d 615, 620, 355 Mo. 436— 
State V. Bowman, 170 S.W. 700, 
701, 184 Mo.App. 549. 

N,J.—Girard Trust Co. v. Schmitz, 
20 A.2d 21, 29. 129 N.J.Ba. 444. 
Vt—State V. Bamett, 3 A.2d 621, 
626, 110 Vt 221. 

76. U.S.—^Magee v. McNany, D.C. 
Pa., 10 F.R.D. 5, 12. 

Pa.—Goodyear v. Brown, 26 A. 666, 
666, 155 Pa. 514, 20 UIUL 838, 35 
Azn.S.R. 903. 

77. Ohlo.—^Dixon v. "Van Sweringen 
Co., 166 N.E. 887, 889, 121 Ohio St 
56. 

Okl.—^Board of County Com'rs of 
Tulsa County v. Mullins, 217 P.2d 
835, 841. 

7& Fla.—Corpus Jtyds quoted In 
State ex rei. Gibbs v. Bloodworth, 
184 So. i, 6. 134 Fla, 369. 
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Ga,—Corpns Jtirls qnoted In Davld 
V. Atlantic Co., 26 S.B.2d 650, 653, 
69 GaAipp. 643. 

La.—Corpns Jnris qnoted In Nation¬ 
al Life & Accident Ins. Co. v. Tur^ 
ner, App., 174 So. 646, 648. 

Md.—Corpns Jnris qnoted In Mayor 
and Council of City of Baltimore 
V. Maryland Casualty Co., 190 A 
250, 263. 171 Md. 667. 111 ADR. 
305. 

N.Y.—^International Ass*n of Ma- 
chinlsts V. E. C. Stearns & Co., 36 
N.Y.S.2d 156, 169, 178 Misc. 661— 
In re Andrus* Will, Sur., 281 N.T. 
S. $31, 846, 156 Misc. 268—Clough 
V. Gardiner, 182 N.Y.S. 808, 806, 
111 Mlsa 244—Herzog v. Stem, 
265 N.Y.S. 72, 74. 48 Misc. 25. 

Tex.—Coirpns jmris qnoted in Cheney 
V. Coffey, 113 S.W.2d 162, 165, 131 
Tex. 212. 

As defined by Daniel Webster in 

the case of Girard v. Mayor, Alder- 
men and Citizens of Philadelphia, 
Pa,, 2 How., U.S., 127, 177, 11 DBd. 
205, it means the policy of a state 
established for the public weal, **ei- 
ther by law, by coux*ta or general 
consent.’*—^Hollis v, Drew Theologi¬ 
ca! Seminary, 95 N.T. 166, 172— 
Domres v. Storms, 260 N.Y.S. 335, 
836, 236 App.Div. 630—^In re Lamp- 
son*s Will, 53 N.Y.S. 531, 532. 33 
App.Div. 49- 
Simllarly expressed 

(1) Public policy does not mean 
simply sound policy or good policy, 
but it means the law of the state as 
found in the constitutlon, statutes, 
or judicial records.—Chubbuck v. 
Holloway. 284 N.W. 814, 315, 182 
Minn. 225. 

(2) Public policy does not mean 
simply sound or good policy, but it 
means the policy of the state estab¬ 
lished for the public weal either by 
law or by judicial decision.—Han- 
feld V. A Broido, Inc., 3 N.Y.S.2d 463, 
465, 167 Misc. 85. 

79. Okl.—Cameron & Henderson v. 
Franks. 184 P.2d 965, 972, 199 OkL 
143. 
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Wtere a legislative body is concexned, tbe term 
«publio policy*’ is employed in a less teclinieal 
sense,*® and may be and often is nothing more tban 
expeiency,*^ political expediency,*^ or the policy 
on wiiich govemmental afCairs are condncted for the 
time being;** pnblic sentiment.^^ With the conrts 
pnblic policy mnst, and may only, be a reliance on 
consistency with soiind policy and good morals as 
to the consideration or thing to be done,85 althongh 
notions of expediency and justice, which at times 
are called '‘pnblic policy," may exercise a controlling 
influence in the development of the law.86 

It has been said that in this conntry dif&cnlty and 
«onfnsion have resnlted becanse of the failnre of 
the conrts nniformly to determine the sonrces of 
pnblic policy.87 in a general way the pnblic policy 
of a state is its attitnde toward certain acts, trans¬ 
actione, and practices, as declared in the constitu- 
tion and statntes, and in the common law f ound in 
the opmions of the conrt of last resort.^S ^ some- 


■what similar statement has been made to the effect 
that the pnblic policy of a state is established either 
by the constitntion and laws of the state or by the 
jndicial deeisions of the conrts of the state or by 
general consent, and general consent is nsnally 
manifested by the constitntion and laws of the state 
or by the judicia! deeisions of the conrts of the 
state.8 9 When pnblic policy is found in the con- 
stitntions, statntes, or brdinances it is referred to 
as "written pnblic policy,” and when it is declared 
by jndicial decision or by pnblic opinion it is re¬ 
ferred to as "nnwritten pnblic policy.”®® 

Primarily it is for the lawmakers to determine 
the pnblic policy of the state,®^ for the pnblic 
policy of a state is a law of the state, 92 and is a 
legislative and not a jndicial fnnetion,®* and it is 
not the function of the judiciary to declare what is 
the pnblic policy of the state rosi)ectmg matters on 
which the legislatnre has spoken94 or to create or 
annonnee a pnblic policy of its own.96 


Pa.—^Mamlln v. Genoe, 17 A.2d 407, 
409, 840 Pa. 320. 

60 C.J. P 858 note 64. 

80. Fla.—Corpns Jtixls anoted In 
State ex rei. Gibbs v. Bloodworth, 
184 So. 1, 5, 134 Fla. 869. 

50 J. p 858 note 54. 

81. ‘Fla.—OoTptLS Jturls OLuoted In 
State ex rei. Gibbs v. Bloodwortb, 
184 So. 1. 6, 184 Fla. 869. 

Pa.—^Mamlln v. Genoe, 17 A.2d 407, 
409, 340 Pa. 320. 

60 C.J. P 858 note 55. 

88. Fla.—Corpns Jlixls anoted in 
State ex rei. Gibbs v. Bloodworth, 
184 So. 1, 6, 134 Fla. 369. 

Chio.—^Hurd v. Robinaon, 11 Ohlo St. 
232, 238. 

83. Fla.—Corpns JTarls anoted In 
State ex reL Gibbs v. Bloodworth, 
184 So. 1, 5, 134 Fla. 369. 

50 C.J. p 858 note 67. 

84k Fla.—Corpns Juris «uoted In 
State ex rei. Gibbs v. Bloodworth, 
184 So. 1. 5, 134 Fla. 369. 

Md.—Corpns JUrls dted In Mayor 
and Councll of City of Baltimore v. 
Maryland Casualty Co., 190 A- 260, 
253. 171 Md. 667, 111 A.L,.R 305. 

60 OJ. p 858 note 68. 

®5. Pa.—^Mamlin v. Genoe, 17 A.2d 
407. 409, 340 Pa. 320. 

50 O.J. p 858 note 64. 

N.T.—^Mertz v. Mertz, 3 N’.E.2d 
597, 698, 699, 271 N.T. 466, 108 A. 
LuR. 1120. 

87. N.J.—Girard Trust Cfo. vl 

Sdiniltz, 20 A.2d 21, 29. 129 N.J. 
Squ 444. 

88. Ky.-^entral West Casualty Co. 
V. Stewart, 58 S.W.2d 866, 248 Ky. 


89. Pa.—^In re M;ohler's Estate, 22 

A. 2d 680, 682, 343 Pa. 299. 

90. lowa.—Tniax v. Bllett, 16 N.W. 
2d 361, 367, 234 lowsL 1217. 

Ohio.—^Klntz v. Harriger, 124 N.E. 
168, 170, 99 Ohio St. 240, 12 A.L 1 .R. 
1240. 

91. U.S.—^Buildingr Service Emp. 
Intern. Union, Local 262 v. Gaz- 
zam. Wash., 70 S.Ct. 784, 787, 339 

U.S. 632, 94 Li.Ed.-Twln City 

Plpe Lilne Co. v. Hardingr Glass 
Co., Ark., 61 S.Ct. 476, 478. 283 

U. S. 353, 76 L.Ed. 1112, 83 A.L..R. 
1168—^Prudential Ins. Co. of Amer¬ 
ica V. Petrii, D.C.Pa., 43 F.Supp. 
768, 774. 

Mo.—State ex rei. City of St. Louls 

V. Public Service Commisslon of 
Missouri, 73 S.W.2d 893, 399, 336 
Mo. 448. 

Mont.—'State ex rei. MeC^rten v. 
Corwin, 177 P.2d 189, 194, 119 

Mont. 620. 

Sixnilarly expressed 

It pertalns to the lawmaklngr Pow¬ 
er to deflne. 

Cal.—Smith v. San Frcmclsco & N. 
P. Ry. Co., 47 P. B82, 587, 688, 116 
CaL 584, 36 L..R.A. 309, 56 Am.S.R. 
119. 

Del.—^Ringrling v. Ringrlingr Bros.- 
Barnum & Balley Combined 
Sbows, Ch., 49 A.2d 603, 609. 

S.C.—^Alderman v. Alderman, 181 S. 

B. 897, 904, 178 S.C. 9, 106 A.L.R 

■ 102 . 

92. Tex.—^liondon Terrace-v. McAl- 
Ister, Civ.App., 179 S.W.2d 516, 
517. 

93. Mo.—State ex rei. City of St. 
Douls V. Public Service Commis¬ 
slon of Missouri, 73 S.W.2d 393; 
400,-835 Mo. 448. 

N.J.—Cholsea-Wheeler Coal . Co. v. 
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Marvin. 24 A.2d 403, 406. 131 N.J. 
Ea. 76. 

See Constitutional Law § 164. 
Aesiarioted power of conrts 

“In our judicial system the power 
of courts to formulate pronounce- 
ments of publlc policy is sharply re- 
stricted; otherwlse they would be- 
come Judicial legrislatures rather 
than instrumentalitles for the Inter- 
pretatlon of law."—Mamlln v. Genoe, 
17 A.2d 407, 409, 340 Pa. 320. 

94. Mont.—Young v. Board of Trus- 
tees of Broadwater County Hlgh 
School. 4 p.2d 725, 727, 90 Mont. 
676. 

96. Mo.—^State ex rei. City of St. 
Louls V. Public Service Commis¬ 
slon of Missouri, 78 S.W.2d 393, 
400, 335 Mo. 448. 

Slmllarly expressed 

“The rlght of a court to declare 
what IB or is not in accord wlth 
Public policy does not extend to spe- 
clflc economic or soclal problems 
which are controvorsial In nature 
and capa^ble of solutlon only as the 
resuit of. a study of various factors 
and condltlons. It is only when & 
glveh policy is so obviously for or 
against publlc health, safety, morals 
or welfare that there Is a Virtual 
unanimlty of opinion In regard to it, 
that a court may constitute Itself 
the volce of the community in so 
declaring. There must be a positive, 
well-defined, universal publlc seuti- 
ment, dseply integrated in the ciis- 
toms and breliefs of the people and in 
their convictlon of what is Just and 
rlght.and In the interests of the Pub¬ 
lic weaL Famlllar illustrktlons are 
those Involvlng unreasohable re- 
strainta of marriage or of trade, cosl- 
luslva. arrangementa foz; obtainlng 
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Fnndamental pubKc poKcy is declared in tbe 
constitutions,^® and, when a constitution declares 
and defines certain public policies, sucb pnblic 
poHcies mxist be paramotint,®^ altbon^h statutes con¬ 
fiet and jndicial decisions be to tbe contraiy.®® 
Jf pnblic policy is not declared by constitution it is 
to be looked for in legislative enactments,®^ and, 
when tbe legislatnre speaks on a particular subject 
over wbich it bas eonstitutional power to legislate, 


its ntterance is tbe pnblic policy of tbe state,i and 
sncb ntterances are condnsive^ nnless tbey contra- 
vene some eonstitutional provision,® and tbe courts 
are reqnired to give effect to sucb policy,^ Wben 
tbe public policy of tbe state on any particular sub- 
ject is establisbed by legislative enactment it is not 
unalterable, but may cbange witb cbanging l^islsr 
tion,® but, if a cbange in tbat policy is desired, ap- 
plication must be made to tbe legislatnre, and not to 


divorces, suppression of blds for 
Public contracts, interference with 
freedom of conscience or rellgion. 
If> in tbe domain of economic and 
socia! controversias, a court were, 
under the £ruise of the applicatlon of 
tbe dootrine of public policy, in ef- 
fect to enact provisions whlcb it 
mi^rht consider expedient and desir- 
able, sucb action would be nothing- 
sbort of judicia! legis!ation, and 
each sucb court would be creating 
positive !aws according to the par- 
ticular views and idiosyncrasies of 
its members. Only in tbe clearest 
cases, tberefore, may a court maJee 
an alleged public policy tbe basis of 
judicia! decision."—^Mamlln v. Genoe» 
17 A.2d 407. 409, 340 Pa 320. 

96- Tex—IMstrlct Grand Lrodge Nb. 

25 Grand United Order of Odd Pel- 
!ows V. Jones, 160 S.W.2d 916, 920, 
138 Tex 637. 

97- Obio.—^Kintz v. Harriger, 124 N. 
BL 168, 170, 99 Oblo St. 240, 12 A. 
L.R 1240. 

Sijnilarly expressed 
If the constitution dxes tbe public 
policy, tben neither statutes nor 
court decisions may go contrary to 
tbe standards so fixed.—-E^nott v. 
State, 186 So. 788, 796, 136 Fla. 184, 
9& Obio.—'Kintz v. Harriger, 124 
N.EI 168. 170, 99 Obio St. 240, 12 
A.Li.11. 1240. 
fflmUarly stated 

(1) There is no public policy of a 
state forbiddlng the legislature fTom 
doing anythlng wbich tbe oonstitu- 
tion does not prohlbit.—BatesviUe 
Casket Oo. v. Plelds, 165 aW.2d 743, 
745, 288 Ky. 104. 

(2) An act autborlzed by the con¬ 
stitution is not agalnst the public 
policy of the state,—State v. Lin¬ 
coln County Power Dist. No. 1, 111 
P.2d 628. 630, 60 Nev. 401. 

99- Tex—District Grand Lodge No. 

26 Grand United Order of Odd Pel- 
lows V. Jones, 160 S.W.2d 915, 920, 
138 Tex 537. 

U.&—U. S. V- Trans-Mlssourl 
Prelgbt Ass*n, 3B:an., 17 act. 640, 
669. 166 U.a 290, 41 L.3Bd. 1007 — 
Wilson & Co. V. N. Ii. R. B., CXX 
A.8, 162 F.2d 310, 314—“-Prudential 
Itts. Oo. of America v. Petril, D.a 
Pa, 43 F.Supp. 768, 774. 
m. —^Pedple ex rei. Healy v. Shedd, 


Harding v. American Glucose Co., 
55 N.B. 677, 699, 182 III. 551, 64 
li-RA. 738. 74 Am.aR. 189. 
lainn.—^Park Const. Co. v. Independ- 
ent Seboo! Dist. No. 32, Carver 
County, 296 N.W. 476, 477. 209 
Minn. 182, 136 A.D.R. 69. 

Mont—Hames v. City of Polson, 215 
P.2d 950. 956—State ex rei. Mc- 
Carten v. Corwin, 177 P.2d 189, 
194, 119 Mont 620—Mieyr v. tFed- 
eral Surety Co. of Davenport, 
lowA 34 P.2d 982, 984, 97 Mont. 
603—State v. Gateway Mortuaries, 
287 P. 166. 157, 87 Mont 225, 68 
A.L.R. 1512. 

N.T.—Rozell V. Rozell, 8 N.T.S.2d 
901, 903, 266 App.Div. 61. 

Wls.—Hughes V. Fetter, 42 N.W.2d 
462, 464. 267 Wls. 35. 

Slndlarly exxtressed 

(1) Wben the legislature has 
spoken and enacted a law embodying 
a certain principle, tbe policy is de- 
termined. 

Micb.—^Lieberthal v. Glens Falis 
Indem, Co. of Glens Falis, N. T., 
24 N.W.2d 647, 549, 316 Micb. 37. 
N.D.—^In re McKee^s Bstate, 3 N.W. 
2d 797, 798, 800, 71 N.D. 646— 
Chaffee v. Farmers' Co-op. EI. Co., 
168 N.W- 616, 618, 89 N.D. 685. 

( 2 ) Wben tbe legrislature eziaots a 
law within tbe Umits of tbe consti¬ 
tution, the enactment in so far as it 
bears on tbe matter of public policy 
is conclusive.—Lieberthal v. Glens 
Falis Indem. Co. of Glens Falis, N. 
T., supra. 

(3) If tbe constitution or statutes 
speak on a sub ject tbe policy of tbe 
state is necessarily flxed to tbat ex- 
tent, and whatever tbey autborlze or 
approve is sanctloned by public pol¬ 
icy, and whatever tbey prohlbit is 
against public policy.—Central West 
Casualty Co. v. Stewart 68 S.W. 2 d 
366, 248 Ky, 137. 

(4) Tbe power to determlne wbat 
the policy of the law shall be rests 
witb tbe legrislature within consti- 
tutional llmltations.—^In re Andrus’ 
Wlll, 281 N.Y.S. 831, 846, 166 Mlsc. 
268—Herzog v. Stem, 266 N.T.S. 72, 
74, 48 Misc. 25. 

( 6 ) Sub Ject to eonstitutional re- 
strictions, the legislature of a state 
bas sole power to say wbat tbe pub¬ 
lic policy of tbe state shall be,— 
City and County of Denver v. Tiben, 
235 P. 777, 780, 781, 77 Colo. 212. 
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( 6 ) Public policy is the policy of 
the common law, eauity, or statu- 
tory, witb statutes paramount.—. 
Federal Trade Commission v. Para¬ 
mount Famous-Lasky Corporation, 
C.C.A. 67 P.2d 162. 164. 

(7) Tbe principies of public policy 
are largely in tbe keeping of tbe leg¬ 
islature.—State V. Tabasso Homes, 
28 A2d 248, 262, 3 Terry, Del., 110. 

( 8 ) 'Tt is a naked assumption to 
say tbat any matter allowed by the 
Legislature is against public policy. 
Tbe best indication of public policy 
is to be found in tbe enactment of 
our legislature.”—State ex rei. City 
of St. Louis V. Public Service Com¬ 
mission of Mlssouri, 73 S.W.2d 393, 
400, 336 Mo. 448—State v* Clarke, 54 
Mo. 17. 86 . 

(9) The legislature bas tbe para¬ 
mount autborlty to promulgate the 
public policy of thls state in matters 
of taxation as in all other matters. 
—Natural Gas Pipe Line Co. v. State 
Commission of R. & T., 126 P.2d 397, 
400, 155 Kan. 416. 

2 - Ky.—Allin v. American Indem- 
nity Co., 56 S.W.2d 44, 45, 246 Ky. 
396—^Bversole v. Bversole, 185 S. 
W. 487. 489, 169 Ky. 793. L.RA 
1916B 693. 

Tex—^District Grand Lodge No. 25 
Grand United Order of Odd Pel- 
lows V, Jones, 160 S.W.2d 916, 920, 
138 Tex. 687. 

3. Tex.—^Dlstrlct Grand Lodge No. 
25 Grand United Order of Odd 
Fellows V, Jones, supra. 

Siinilarly expressed 
If tbe constitution is silent but a 
public policy is flxed by statute, tben 
in so far as the statutes reach witb- 
out violatlng orgranlc law the courts 
may not contravene by decisions tbe 
standards flxed by statute.—Knott 
V. State, 186 So. 788, 796, 136 Fla 
184. 

4. N.T.—In re Andrus' Wlll. Sur., 
281 N.Y.S. 831. 846. 156 Mlsc. 268 
—^Herzog v. Stern, 265 N.Y.S. 72, 
74, 48 Misc. 26. 

5- 111.—Albers v. Lamson, 42 N.B. 

2d 627. 629, 630, 380 111. 35. 
Sabseguent enactmexLts 
Any action wbich by legislation. 
or in tbe absence of legislation 
tbereon, by tbe decisions of the 
court, has been held contrary to the 
public policy of tbe state Is no long- 


89 N.E. 332, 334, 241 HI 166—1 
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the judiciaiy.* 

There are imminerable snbjeots not specificallj 
treated either by constitution or by statute, and as 
to tbese the publio policy of the state is declared by 
the court of last resort.^ That is, in the absence af 
any declaration of public policy on a partioular sub- 
ject in the constitutions and statutes, it may be de- 
termined from judicial decisions,^ the function of 
the judiciaiy in this connection being solely to de- 
teimine and declare what is the public policy of the 
state or nation as sueh policy is found expressed in 


the constitution, statutes, and judicial decisions of 
the state or nation.® 

The statement ia frequently made that the term 
^^ublic policy’' means the law of the state as found 
declared in its constitution, its statutory enactments, 
and its judicial records,^® and' there is uniform 
agreement that the public policy of a state or na¬ 
tion is declared by the constitution and by the leg- 
islative acts, and, where these two sources are silent, 
by the declarations of the courts.^^ Although some 
cases go even further and recognize that when 


er contrary to the public policy 
when such action is expreasly au- 
thorized by subsequent legrislative 
enactments.—Alber;a v. Lamson, su- 
pra. 

& Ky.—^Bversole v. Bversole, 185 S. 
W. 487, 489, 1S9 Ky. 793, LJt.A. 
1916E 593. 

:27.D.—^In re McK66’s Estate, 3 N.W. 

2d 797, 800, 71 N.D. 645. 

■7. Ky.—Central West Casualty Co. 
V. Stewart, 68 S.W.2d 366, 248 Ky. 
137. 

fi. Mo.—State ex rei. City of St. 
Louis V. Public Service Commis- 
sion of Missouri, 73 S.W.2d 393, 
400, 335 Mo. 448. 

Mont.—Hames v. City of Polson, 216 
P.2d 960. 956. 

fi. Mo.—State ex rei. City of St 
Louis V. Public Service Commis- 
sion of Missouri, 73 S.W.2d 393, 
400, 335 Mo. 448. 

Froper Instances for Judicial decla- 
ratioa 

Generally speahing, the leyisla- 
ture is the body to declare the pub¬ 
lic policy of a state and to ordain 
^angres therein. This is peculiarly 
so where a matter of expedlency is 
up for consideratlon. In many cas¬ 
es, on questions of good morals, as 
■opposed to mere expediency, the 
•courts may declare and apply the 
public policy of the state; agaln, 
where an ,alteration in public policy 
•on any point of greneral Interest has 
actually taken place, and is indicat- 
ed by longr-continued change of con- 
•duct on the part of the people af- 
fected, when such a change has be- 
•come practically universal, the 
courts may recognize this fact and 
declare the governing public policy 
accordlngly.'—^Mamlin v. Geno e, 17 
A.2d 407, 409, 340 Pa. 320—Common- 
wealth V. Hali, 140 A. 626, 630, 631, 
291 Pa. 341, 68 A.L.R. 1023. 

H.S.—Building Service Emp. 
Intern. Union, Local 262 v. Gaz- 
zam. Wash., 70 S.Ct. 784, 787, 339 

U.S. 532, 94 L.Ed. ——- —Michigan 
Millers Mut IFire Ins. Co. v. Cana- 
■dian Northern Ry. Co., C.C.A. 
MimiL, 162 P.2d 292, 296—Order of 
United Commercial Travelers of 
America Meinse». C.C.A.Mo., 131 


I P.2d 176, 179—Prudential Ins. Co. 

I of America v. Petril, D.C.Pa, 43 P. 
Supp. 768, 774. 

Ala.—^Denton v. AJabama Cotton 
Co-op. Ass’n, 7 So.2d 604, 506, 30 
Ala.App. 429. 

Del-—Sklllman v. Conner, 193 A. 663, 
565, 8 W.W.Harr. 402. 

Fla—^Knott v. State, 186 So. 788, 
796, 136 Fla 184. 

Ga—Corpus Juris quoied lu David 

V. Atlantic Co., 26 S.B.2d 650, 663. 
69 GaApp. 648. 

Md.—Corpus Juris quoted iu Mayor 
and Council of City of Baltimore 
V. Maryland Casualty Co., 190 A. 
250, 263, 171 Md. 667, 111 A.L.R. 
305. 

Mich.—^Lieberthal v. Glens Palis 
Indem. Co. of Glens Palis, N. T., 
24 N.W.2d 647, 549, 316 Mich. 37. 
Minn.—Chubbuck v. Holloway, 234 
N.W. 314, 316, 182 Minn. 226. 

Mo.—State ex rei. Gaines v. Canada 
113 S.W.2d 783, 786, 342 Mo. 121. 
N.J.—Schaffer v. Pederal Trust Co., 
28 A.2d 76, 79, 132 N.J.Bq. 235. 
N.T.—^In re Rhlnelander's ’ Estate, 47 
N.E.2d 681, 683, 290 N.T. 31— 

Glaser v. Glaser, 12 N.B.2d 306, 
307, 276 N.T. 296—^Mertz v. Mertz, 
3 N.E.2d 697, 699, 271 N.T. 466, 
108 A.L.R. 1120—'Domres v. 
Storms, 260 N.T.S. 336, 336, 236 
App.DIv. 630—Hazeltine Research 
V. De Wald Radio Mfg. Corp., 84 
N.T.S. 697, 602, 194 Mlsc. 81—In 
re Andrus' Will, 281 N.T.S. 831, 846, 
156 Mlsc. 268—Leviton v. Leviton, 
6 N.T.S.2d 636, 638. 

N.D.—^In re McKee’s Estate, 3 NW. 

2d 797, 800, 71 N.D. 646. 

Okl.—Corpus Juris quoted iu Board 
of County Com’rs of Tulsa County 
V. Mulllns, 217 P.2d 836, 841— 
Cameron & Henderson v. Pranhs, 
184 P,2d 965, 972, 199 Okl. 143. 
S.C.—G/ant v. Butt, 17 S.E.2d 689, 
692, §93, 694, 198 S.C. 298. 

60 C.J. p 869 note 60. 

Simllarly expressed 

(1) It' must be conceded that the 
public policy of a state flnds its 
highest source, as w'eU as its most 
authoritative declaration, in its con- 
stitutioh, in its laws, and in the de¬ 
cisions of its courts.—Corpus JUris 
cited lu State ex rei. Bize v. Toung, 
'237 N.W. 677, 683, 121 Neb. 619; 
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(2) The public policy of the state 
is found in the public laws, stat¬ 
utes, and decisions of this court.— 
Bergeflon v. Mullinix, 78 N.E.2d 297, 
302, 399 m. 470. 

(3) That a policy reflected by the 
established trend of constitutlonal 
or statutory provisions, or of the 
decisions of the courts, or of admin¬ 
istrative practices, is publio in char¬ 
acter, is generally accepted.—Bar- 
tron V. Codlngton County, 2 N.W.2d 
337, 343, 344, 68 S.D. 309, 140 A.L.R. 
650. 

(4) In order to determine public 
policy the federal and state consti¬ 
tutions, statutes, and court decisions 
are looked to.—Jeffrles v. State, 205 
S.W.2d 194, 196, 212 Ark. 213. 

(5) The public policy of a state 
does not depend exclusively on leg- 
islation, but may be the resuit of 
Judicial construction and announce- 
ment.—Grlflin v. McCoach, C.C.A. 
Tex., 123 P.2d 660, 661. 

II. U.S.—'Prudential Ins. Co. of 
America v. Petril, D.C.Pa., 43 P. 
Supp. 768, 774. 

III. —^People ex rei. Nelson v. Wier- 

sema State Bank, 197 N.E. 637, 
642, 361 111. 76, 101 A.L.R. 601— 
Colgrove v. Lowe, 176 N.E. 669, 
670, 343 111. 360—Shore Manage¬ 
ment Corporation v. Erickson, 41 
N.E.2d 972, 314 Ill.App. 671— 

American State Bank of Blooming- 
ton V. National Life Ins. Co., 17 
N.E.2d 266, 261, 297 Ill.App. 137. 

Ky.—^Bagle v. City of Corbin, 122 S. 
W.2d 798, 803, 276 Ky. 808—Allin 

V. American Indemnity Co., 55 S. 

W. 2d 44, 46, 246 Ky. 396—^Bver- 
sole V. Eversole, 186 S.W. 487, 489, 
169 Ky. 793, L.R.A.1916H 693. 

Mont.—^Reed v. Jackson County, 142 
'S.W.2d 862, 865, 346 Mo. 720—Rut- 
ledge v. First Presbyterlan Church 
of Stockton, 212 S.W. 869, 860. 278 
Mo. 326—Streedbeck v. Benson, 80 
P.2d 861, 863, 107 Mont. 110—State 
' ex rei. Holt v. Dlstrict Court of 
First Judicial DIst. in and for 
Lewis and Clark County, 63 P.2d 
1026, 1029, 103 Mont. 438—Mieyr 
V. Pederal Surety Co. of Daven- 
port, lowa, 34 P.2d 982, 984, 97 
Mont. 603—^Toung' v. Board of 
. Trustees of Broadwater CoUnty 
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public policy cannot be detennined from tbe consti- 
tntion, tbe statutes, and the decisions of tlie cotirts, 
reconise may be bad to the constant practice of 
govemment ofiieials,^^ sometimes referred to as ad¬ 
ministrative practices,i3 the mnch-cited case of 
Hartford Fire Insurance Company v. Chicago, Mil- 
wankee & St. Pani Railway Company^^ is expressed 
what is known as the ''limited rule,”i5 -v^hich is as 
follows: The pnblic policy of a state or nation 
mnst be detennined by its constitntion, laws, and 
jndieial decisions,not by the vaiying opinions of 
laymen, lawyers, or judges as to the demands of the 
interests of the pnblic;^ ^ that is, that resort mll not 


be had to sources of information other than the con- 
stitution, the statntes, and legislative enactments.^^ 
In this connection the statement has frequently been 
made that for the purposes of jnridical applieation 
it may be regarded as settled that a state has no 
pnblic policy, properly cognizable by the eonrts,. 
which is not derived or derivable by ciear implica- 
tion from the established law of the state, as found 
in the constitntion, statntes, and jndicial deci- 
siohs;^® and some jndicial tribnnals even more 
cantionsly hold that a state ean have no pnblic 
policy exeept that to be fonnd in the statntory laws 
and constitution.20 


Hifirh School, 4 P.2d 725, 727, 90 
Mont 576. 

Sianllarly eacpxessed 
The Public policy of a state is 
deflned by its legislative enactments 
or by its courts of last resort, or 
both.—^McDonald v. Pacific States 
Life Ins. Co., 124 S.W.2d 1167, 1162, 
344 Mo. L 

12, *U.S.—S. V. Trans-Missouri 
Preight Ass'n, Kan., 17 S.Ct 640. 
669, 166 TJ.S. 290, 41 L.Ed. 1007— 
Wllson & Co. V. N. L. R. B., aC.A. 
8, 162 F.2d 310. 314—Prudential 
Ins. Co. of America v. Petril, D.C. 
Pa., 43 P.Supp. 768, 774. 

HI.—Groome v. Freyn Bnglneerlng 
Co.. 28 N.E.2d 274. 279. 374 111. 
113—Colgrove v. Lowe, 176 N.E. 
569, 570, 343 Hl. 360—Zeigler v. 
Illinois Trust & Savings Bank. 91 
•N.R 1041, 1045, 245 111. 180, 28 
L.R.A.,N.S., 1112, 19 Ann,Cas. 127 
—Hardlng v. American Glucose 
Co., 55 N.E. 577, 599, 182 Hl. 661. 
64 L.B.A. 738, 74 Aiu.S.R. 189— 
Shore Hanagement Corporation v, 
Brlckson, 41 N.K2d 972, 314 111. 
App. 671. 

Mlch.—Skntt v. City of Grand 
Baplds. 266 N.W. 344, 846, 276 
Mich. 258. 

Simflarly expressed 
The practice of offlcers in the 
course of administration.—Russell 
V. Johnson, 46 N.E.2d 219, 226, 220 
Ind. 649. 

13- S.I>.—B a r t r o n v. Codington 
County, 2 N.W.2d 337, 344, 68 S. 
D. 309, 140 A.LI.R 650. 

Ancitoe of the executlva depart- 
mezit 

Hl.—^People ex reL Healy v. Shedd, 
89 N.E. 332, 334. 241 ni. 155. 

14- H-S.—Hartford Pire Ins. Co. v, 
Chicago, M. & St P. R. Co., lowa, 
74 P. 201, IT aCA. 62, 30 L.RA. 
193, afflrmed 20 S.Ct 33, 176 U.S. 
91, 44 L.Ed. 84. 

IS. NJr.—Glrard Trust Co. v. 
ectODltaB, 20 A-2d 21, 29, 129 N.J. 
Eq. 444. 

13- KJ.B ,—Lichty v. CSarbon County 
Agr. Ass^xi, D.CLPa., 31 P.Supp. 809, 


810—Marcus Brown Holding Co. v. 
Peldman, D.C.N.T., 269 P. 306, 316. 
ni.—Groome v. IBVeyn Engineering 
Co.. 28 3Sr.B.2d 274. 279, 374 111. 113. 
Md.—Corpus Juris quoted In. Mayor 
and Council of City of Bal timore 
V. Maryland Casualty Co.. 190 A. 
250. 263, 171 Md. 667, 111 A.L.R. 
306. 

Mo.—State ex rei. Smith v. Bowman, 
170 S.W. 700. 701, 184 MoApp. 
649. 

N.T.—^In re Rhlnelander’s Bstate, 47 
N.E.2d 681. 683, 290 N.T. 31—Gla- 
ser V. Glaser, 12 N.E.2d 805, 307, 
276 N.T. 296—^Mertas v. Mertz, 3 
N.B.2d 697, 699, 271 N.T. 466, 108 
A.L.R. 1120—P. A. Straus & Co. v. 
Canadian Pac. Ry. Co., 173 N.B. 
664, 566, 254 N.T. 407—Corpus 

Juris dted In Rozell v. Rozell, 8 
N.T.S.2d 901, 903, 256 App.Dlv. 61 
—Hanfeld v. A. Broido, Inc., 3 N. 
T.S.2d 463, 466, 167 Misc. 86— 
Leviton v. Levlton, 6 N.T,S.2d 636, 
638. 

Okl.—Gable v. Salvatlon Army, 100 
P.2d 244, 247, 186 Okl. 687. 

S:C.—^Alderman v. Alderman, 181 S. 
E. 897, 902, 178 S.C. 9, 106 A.L.IL 
102 . 

60 CJ. p 869 note 61. 

17- U.S.—Hartford P. Ins. Co. v. 
Chicago, M, & St P. R. Co., lowa, 
70 P. 201, 202, 17 COA. 62. 80 

C. C.A. 193, afflrmed 20 S.Ct 33, 
176 U.S. 91, 44 L.Ed, 84—U. S. v. 
Bank of New Tork & Trust Co., 

D. C.N.T., 10 P.Supp. 269, 271. 

Pia.—Nicholson v. Good Samaritan 

Hospital, 199 So. 344, 847, 146 Pia. 
360, 183 A.L.R. 809—Atlantic C. L. 
R. R. Co. V. Beazley, 45 So. 761, 
762, 54 Fla. 311. 

IU.—Groome v. Preyn Engineering 
Co., 28 N.B.2d 274, 280, 374 HI. 
113. 

Mo.—State ex rei. Smith v. Bow¬ 
man, 170 S.W. 700, 701, 184 Mo. 
App. 549. 

N.J,—Girard Trust Co. v. Schmitz, 
20 A.2d 21. 29, 129 N.J.Bq. 444. 

IS. HI,—Groome v. Prejm Engineer¬ 
ing Co., 28 N.B.2d 274, 279, 374 HI. 
113. 

Md.— Corpus Juris guoted in Mayor 
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I and Council of City of Baltlmore 
V. Maryland Casualty Co,, 190 A 
260, 263, 171 Md. 667, 111 ALR. 
306. 

60 C.J. p 859 note 62. 

19. U.S.—^Llchty v. Carbon County 
Agr. Ass*n, D.CPa., 31 P.Supp. 809, 
810. 

N.T.—Rozell V. Rozell, 8 N.T.S.2d 
901, 903, 256 App.Dlv. 61. 

Okl.—Gable v. Salvatlon Army, 100 
P.2d 244, 247, 186 Okl. 687. 

S.C.—Grant v. Butt 17 S.B.2d 689,. 
693, 198 SXJ. 298—Alderman v^ 
Alderman, 181 S.B. 897, 902, 178' 

S. C. 9. 105 AL.R. 102—Weeks v. 
New Tork Life Ins. Co., 122 S.B. 
686, 687, 128 S.C. 223, 35 AL.R. 
1482. 

Judge Story, in the case of Glrard 
V. Mayor, Aldermen and Cltizens of 
Philadelphia, Pa., 2 How., U.S., 127, 
197, 11 L.Bd. 206, said, •'Nor are we 
at liberty to look at general consid- 
erations of the supposed public In¬ 
terests and policy of Pennsylvania 
upon this subject beyond what Its 
constltutlon and laws and Judlclal 
decisions make known to us. The 
Question, what is the public policy 
of a state, and what Is contrary to. 
it, if inquired into beyond these 
limits, will be found to be one of 
great vagueness and uncertainty, 
and to involve dlscusslons whlch 
scarcely come wlthin the range of 
judlclal duty and functione, and up¬ 
on which men may and will com- 
plexlonally differ.”—Cross v. U. S. 
Trust Co.. 30 N.E. 125, 128, 131 N.T. 
330, 16 L.RA. 606, 27 Am.S.R. 597— 
Hollis V. Drew Theologica! Seml- 
nary, 95 N.T. 166, 172—Clough v. 
Gardiner, 182 N.T.S. 808, 807, lU 
Misc. 244. 

20. N.T.—Glaser v. Glaser, 12 N.E. 
2d 305, 306, 307, 276 N.T. 296— 
Mertz V. Mertz, 3 N.E.2d 697, 699. 
271 N.T. 466. 108 AL.R. 1120—F. 
A. Straus & Co. v. Canadian Pac.. 
Ry. Co., 173 N.E. 564. 666, 264 N.. 

T. 407—^People v. Hawkins, 61 N. 
R 267. 260, 167 N.T. 1, 68 Am.S.R 
736, 42 L.R.A 490—^Marburg v. 
Cole, 26 N.T.S.2d 77. 84, 261 APP- 
Div- 824—Hanfeld v- A Broido,. 
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Wliile it has been said tbat tbe 'Timited rule” 
is supported by tbe weigbt of autbority,2i tbe rale 
has also been criticized,22 and mneb broader rules 
have been announcedj^s and tbe United States su¬ 
preme court bas broadened tbe rule tbat was laid 
do\m in tbe Hartford Pire Insurance Comany 
case,and, witb otber conrts, wiJl consider tbe 
eonstitution, laws, judicial deoisions, and as well tbe 
applicable principies of tbe common law.26 In many 
jnrisdictions it is reeognized tbat public policy may 
be establisbed by general consent as we!! as by law 
or tbe eoTirts,26 and a nnmber of conrts bave stated 
tbat public policy is sometimes dedared by consti- 
tution, sometimes by statntes, and sometimes by 
judicial decision; bnt more often it abides only in 
tbe eustoms and conventions of tbe people, in tbeir 
ciear eonseiousness and conviction of wbat is natn- 
lally and inberently just and rigbt between man and 


man, and, wben a conrse of condnct is cmel or 
sbocking to tbe average man^s coneeption of justice, 
sncb conrse of condnct mnst be beld to be obvionsly 
contrary to pnblic policy, altbougb sncb policy bas 
never been so written in tbe bond, wbether it be 
eonstitution, statute, or decree of court. ^ 7 In stat- 
ing wbat is perbaps tbe broadest rule it bas been 
said tbat it is xinwise to attempt to limit tbe sourees 
wbicb may be consnlted to determine wbetber a 
policy has beeome so fixed in tbe commnnity mind 
or conscience tbat it may be regarded as tbe public 
policy of tbe state.^ 8 

One sonrce determinative of tbe public policy of 
tbe state is tbe federal Constitntion,29 but tbere are 
many matters of state policy over wbicb tbe United 
States supreme court bas no jurisdiction,30 and as 
to tbese matters eaeb state bas tbe rigbt to declare 


Inc., 3 N.Y.S.2d 468, 466, 167 Mlsc. 
85—^Leviton v. Leviton, 6 N',Y.S.2d 
535, 538. 

Okl.—Camerou & Henderson v. 
Pranks, 184 P.2d 966, 972, 199 Okl. 
143. 

Simllwly e^ressed 

The state has no public policy ex- 
cept that found in Its eonstitution 
and laws, which are made by the 
law-making power and not by ad¬ 
ministrative offleers actlns solely on 
their own ideas of public policy in 
promulgatingr a rule or so-called 
regulation.—State ex rei. MeCaarten 
V. Corwin, 177 P.2d 189, 194, 119 
Mont. 520. 

81. Md.—^Mayor and City Councll of 
City of Baltlmore v. Maryland 
Casualty Co., 190 A. 250, 253, 171 
Md. 667, 111 A.L..R. 305. 

82. Njr.—G-lrard Trust Co. v. 
Scfamltz, 20 A.2d 21, 29, 129 N.J. 
Bu. 444. 

OtltioUan expressed 
‘Tt has frequently been said that 
such public policy is a composite of 
constitutlonal provisions, statutes 
and Judicial decislons, and some 
courts have gone so f^ as to hold 
that it is llmlted to these. The ob- 
vlous fallacy of such a conclusion 
Is quite apparent from the most su- 
perflcial examination. When a con- 
tract is contrary to some provislon 
of the eonstitution, we say it is pro- 
hlbited by the eonstitution, not by 
Public policy. When a contract is 
contrary to a statute, we say It is 
prohlhited by a statute, not by a 
Public policy. When a contract is 
contrary to a settled line of Judicial 
dedsions, we say It is prohibited by 
the law of the land, 'but we do not 
say it is contrary to public policy. 
Public policy is the. cornerstone— 
the foundatlon of ali constitutions, 
statutes and judicla4 decislons; and 


its latitude and longitude, its height 
and its depth, g^eater than any or all 
of them. If this be not true, whence 
came the flrst Judicial decision on 
matter of public policy? There was 
no precedent for It, else it would not 
have been the flrst." 

Pia.—Knott V. State, 186 So. 788, 
795, 136 Pia. 184—City of Lees- 
burg V. Ware, 153 So. 87, 89, 113 
Fla. 760. 

Mich.^ipes v. McGhee, 26 N.W.2d 
638, 642, 316 Mlch. 614—Skutt v. 
City of Grand Rapids, 266 N.W. 
344, 346, 275 Mlch. 268. 

N.J.—Glrard Trust Co. v. Schmltz, 
20 A.2d 21, 29, 129 N.J.Eq. 444. 
Ohio.—Pittsburgh, C. C. & St. L. B. 
Co. V. Klnney, 116 N.B. 606, 607, 
95 Ohio St: 64, L.R.A.1917D 641, 
Ann.Cas.l918B 286—Snyder v. 

Bidge Hili Memorlal Park, 22 IST.B. 
2d 559, 666, 61 Ohio App. 271. 

23. N.J.—Girard Trust Co. v. 

Schmltz, 20 A.2d 21, 29, SO, 129 N. 
J.Pq. 444. 

60 C.J. p 859 note 64. 

24. N.J.—Glrard Trust Co, v. 

Schmltz, supra. 

25. U.S.—Twln City Pipe Line iCO. 
V. Harding Olass Co., Ark., 61 S.Ct. 
476, 477, 478, 283 U.S. 363, 76 L. 
Bd. 1112,, 83 A.L.B. 1168. 

Tenn.—^Home BeneflLclal As8'n v. 
Whlte, 177 S.W.2d 646, 646, 180 
Tenn. 585. 

26. Fla.—'State ex rei. Gibbs v. 
Bloodworth, 184 So. 1, 6, 134 Fla. 
869. 

Ga.—David v. AUantlc Co., 26 S.B.2d 
660, 653, 69 Ga.App. 643. 

La.—^National Life & Accident Ins. 
Co. V. Turner, App., 174 So. 646, 
648. 

Md.—Mayor and Councll of City of 
BaltSmore v. Maryland Casualty 
Co., 190 A. 260, 268, 171 Md. .667, 
111 A.L.B. 306. 
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N.Y.—^Hollls V, Drew Theologi cal 
Seminary, 96 N.T. 166, 172—^Dom- 
res V. Storms, 260 N.T.S. 835, 336, 
236 App.Div. 630—In re Lamp- 
son^s Will, 63 N.T.S. 631, 632, 33 
App.Div. 49—^International Ass*n 
of Machinists v. B. C. Stearns & 
Co., 36 N.T.S.2d 166, 169, 178 

Misc. 661—In re Andrus' Will, 281 
N.T.S. 831, 846, 156 Misc. 268— 
Clough V. Gardlner, 182 N.T.S. 803, 
806, 111 Misc. 244—^Herzog v, 

Stern, 266 N.T.S. 72. 74, 48 Misc. 
26. 

Okl.—Cameron & Henderson v. 
Pranks, 184 P.2d 966, 972, 199 Okl. 
143. 

Tex—Cheney v. Coffey, 113 S.W.2d 
162, 16(5, 131 Tex. 212. 

27. Fla.—Knott v. State, 186 So. 

788, 796, 136 Pia. 184—City of 

Leesburg v. Ware, 163 So. 87, 89, 
113 Fla. 760. 

Midi.—Sipes V. McGhee, 25 N.W.2d 
638, 642, 316 Mlch. 614—Skutt v. 
City of Grand Bapids, 266 N.W. 
344, 346, 275 Mich. 258. 

N.J.—Girard Trust Co. v. Schmltz, 
20 A.2d 21, 29, 129 N.J.Bq. 444. 
Ohio.—Pittsburgh, C. C. & St. L. B. 
Co. V. Kinney, 116 N.B. 605. 607, 
96 Ohio St. 64, L.B.A.1917D 641. 
Ann.Cas.l918B 286. 

Statement used in. parfe 
Ohio.—Snyder v. Bidge Hili Memo¬ 
ria! Park. 22 N.B.2d 669, 666, 61 
Ohio App. 271. 

28. S.O.—^Bartron v, Codlngton 
County. 2 N.W.2d 337, 844, 68 S. 
B. 309, 140 A.L.B. 660. 

29. Ark.—Jelfrles v. State, for ITse 
of Woodrulf County, 206 S.W.2d 
194, 196, 212 Ark. 213. 

30. N.J.—Glrard Trust Co. v, 
Schmltz, 20 A.2d 21, 29, 129 NUT. 
Bq. 444. . 

N.T.—Glaser v. Glaser, 12 N.B.2d 
306, 306, 276 N.T. 296. 



POLICY 


72 C.J.S. 


its own ptibKc policy, and in so doing is exereising 
its inherent, indefinable police power.^i 

In tbe application of the foregoing general mles, 
Tarions statements have been made conceming tbe 
proper sonrees for tbe deteimination of tbe publie 
policy of particTilar jnrisdictions.32 

It bas been said tbat publie policy is a ebanging 
eoneept;3S a wide domain of sbifting sands;^^ and 
it vas stated by Burroughs, J., in tbe case of Rieb- 
ardson v. Mellisb, 2 Bing. 229, 252;, 9 E.C.L. 557,130 
Reprint 294,35 tbat “Public policy is a veiy unruly 
borse and wben once you get astride it you never 
knov wbere it will carry you.”36 get out supra p 


209 notes 53, 56 are statements to tbe effect tbat 
publie policy is a variable quantity, and vanes witb 
tbe babits and fasbions of tbe day. Otber state¬ 
ments of similar import bave been made to tbe ef¬ 
fect tbat publie policy imports sometbing unceitain 
and fluetuating aeeording to tbe ebanging eeonomic 
needs, social customs, and moral aspirations of tbe 
people;37 and tbat as tbe babits, opinions, and vel- 
fare of a people vary witb tbe times, so publie policy 
may vary,3 3 and so publie policy may mean one 
tbing today and anotber tomorrow, one tbing in 
tbis place and anotber in tbat;39 and wbat may be 
tbe publie policy of one state or eounty may not be 


31. Colo.—City and County of Den- 

ver V. Tlhen, 235 P. 777, 781, 77 

Colo. 212. 

32. PnliUe policy of tiio irnlted 
States srovenuue&t 

(1) Ordlnarily, publie policy of 
the United States government is 
shaped and deflned by the federal 
Oonstitution and aets of contn^ess, 
and it is the United States supreme 
court which not only has the right 
but the power and authority to an- 
nounca the publie policy of the -Unit¬ 
ed States.—^Slrman v. Sloss Healty 
Co., 123 S.W.2d 602. 606, 198 Ark. 
534. 

(2) It is dtfficult to determino the 
Public policy of the United States 
government from any slngle activ- 
ity.—Sirman ▼. Sloss Realty Co., 
supra. 

Publio policy of New Jersey 

(1) 'Perhaps the best statement 
as to the sources of Information for 
the determination of publie policy 
in New Jersey is to be found in 
Bigelow V. Old Dominion Copper, 
etc., Company, 1908, 74 N.J.£j<i. 457, 
71 A. 153, 174. As stated by Chan- 
cellor Pitney: ‘. . . the publie 
policy of New Jersey is not occult 
or mysterious. nor are its sources 
far to seek. Subject to the federal 
Constitution and a written Consti- 
tution of our own, the people of this 
state have adopted in the main the 
common law and equity system of 
Enfland, and this obtains here sub¬ 
ject to modlfication by the Legisla- 
ture. Add to these that New Jersey 
expects ali persons and corporatlons 
to observe the law or abide by the 
consequences, and we have the Pub¬ 
lic policy of New Jersey in a nut- 
shell.* ”—Girard Trust Co. v. 
Schmitz; 20 A.2d 21, 29, 129 N.J.£q. 
444. 

<2> **The sources determinati ve of 
Public policy are, amongr others^ our 
federal and state constitutlons, our 
publie statutes, our judicia! deci- 
sions, the appllcable principies of 
the common law. the admowledged 
prevailins concepts of the federal 
and state sovemments relating to 


and affectingr the safety, health, 
morals, and general welfare of the 
people for whom government—^with 
us—^is factually established.”—Allen 
V. Commerclal Casualty Ins. Co., 37 
A.2d 37. 89, 131 N.J.Daw 475. 

Publio polloy of New Tork 

The publie policy of New York is 
to be found in its constitution, Its 
laws, and its Judicia! decisions.— 
Moscow Pire Ins. Co. of Moscow, 
Russia V. Bank of New Tork & 
Trust Co., 294 N.T.S. 648, 672, 161 
Misc. 903. 

Publio polloy of Noxth Sakota 
The publie policy of the state of 
North Dakota is determined by its 
own leglslature.—^In re McKee*s Es- 
tate, 3 N.W.2d 797, 798, 71 N.D. 545. 
Publio poUcy of Oregou 
The policy of the state is shown 
by its constitution and enacted laws. 
The Public policy of the state of 
Oregon is not indlcated by measures 
which have been introduced in the 
legislature, but have not been en¬ 
acted into law.—Safeway Stores v. 
City of Portland, 42 P.2d 162, 171, 
149 Or. 581. 

33. U.S.—New Amsterdam Casualty 
Co. V. Jones, C-CAuMich., 135 F.2d 
191, 194. 

34. e.C.—Grant v. Butt, 17 S.E.2d 
689, 693, 198 S.C. 298—Alderman 
V. Alderman, 181 S.E. 897, 902, 178 
S.a 9, 105 A.L.R. 102—Weeks v. 
New York Life Ins. Co., 122 S.B. 
586, 587, 128 S.C. 223. 35 A.L.H. 
1482—MacKendree v. Southern 
States Life Ins. Co., 99 S.E. 806, 
807, 112 S.C. 335. 

35. Del.—^Tracey v. Franklin, 67 A. 
2d 56, 58. 

36. Del.—Tracey v. Franklin, supra. 
iPla.—Story v. First Nat. Bank & 

Trust Co. in Orlando, 156 So. 101, 
103, 115 Fla. 436. 

Ind.—^Iroquois Underwriters v. -State 
ex rei. Morgan, 5 N.E.2d 908, 912, 
211 Ind. 463. 

Md.—^Mayor and Council of City of 
Baltimore v. Maryland Casualty 
Co., 190 A. 250, 253. 171 Md. 667, 
1 111 A.D.II. 305. 
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N.J.—Girard Trust Co. v. Schmitz, 
20 A.2d 21, 29, 129 N.J.Eq, 444. 
Tenn.—^Draughon v. Fox-Pelletler 
Corporation, 126 S.W.2d 829, 383, 
174 Tenn. 457. 

Continuing Judge Burroughs’ state- 
meut 

“It may lead you from the sound 
law. It is never argued at a!l but 
when other points fail.”—-Woodruff 
V. Berry, 40 Ark. 251, 261. 

37. Okl.—Gable v. Salvation Army, 
100 P.2d 244, 247, 186 Okl. 687. 

SjC.—G rant v. Butt, 17 S.E.2d 689, 
693, 198 S.C. 298—^Alderman v. 
Alderman, 181 S.R 897, 902, 178 
S.C. 9, 105 A.L.R. 102. 

50 C.J. p 857 note 45 [aj. 

Simllarly ezpressed 
Public policy is necessarily varS- 
able, and It changes with changing 
conditions.—^F. A. Strauss & Co. v. 
Canadian Pac. Ry. Co., 173 N.E. 664, 
566, 254 N.T. 407—Hanfeld v. A. 
Broldo Inc., 3 N.T.S.2d 463, 466. 167 
Misc. 85—In re Andrus' Will, 281 
N.T.S. 831, 846, 166 Misc. 268. 

38. Ind.—Franklin Fire Ins. Co. v. 
Moli, 58 N.B.2d 947, 950, 116 Ind. 
App. 289—Hodnick v. Fidelity 
Trust Co., 183 N.E. 488, 491, 96 
Ind.App. 342. 

39. Md.—^Mayor and Council of 
City of Baltimore v. Maryland 
Casualty Co., 190 A. 250, 253, 171 
Md. 667, 111 A.L.R. 305. 

Simllarly ezpressed 

(1) The very reverse of that 
which is the policy of the publie at 
one time may become publie policy 
at another; hence no flxed rules can 
be given by which to determino 
what is publie policy,—-Nicholson v. 
Good Samaritan Hospita!, 199 So. 
344, 847, 145 Fla. 360, 133 A.L.P^ 
809. 

(2) "Public policy, therefore. Is 
variable; and that which is con- 
trary to the policy of the publie at 
one time may become publie policy 
at another time.”—Gordon v. Gor- 
don. 182 S.W. 220, 222. 168 Ky. 409, 
L.RJL1916D 576^ Ann.Cas.l917D 886. 
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tie public policy in anotlier>® However, it has al¬ 
so been said that pnblie policy is variable only in 
so far as the habits, capaoities, and opportnnities of 
the pnblie have become varied and complex, and the 
principies'to be applied have always remained xin- 
ohanged and nnchangeable.'*! 

While the statement has been made that pnblio. 
policy is to a great extent a matter of individnal 
opinion, because what one man or jndge might 
■j ^yiiTiTr against pnblie policy another might think 
altogether excellent pnblie i)olicy,42 this statement 
is snbject to the qnalification that the conrts mnst 
always endeavor to apply to the facts of a par- 
ticnlar case a general mle of law which they find 
expressed in statnte or jndicial decision or which 
they fonnnlate to meet new conditions; and, even 
in fomnlating a mle, individnal notion of pnblie 
policy may be given effect only where the conrt 
flnds that its notion of pnblie policy is so generally 
held and so obvionsly sonnd that it is in fact a part 
of the law of the state.'*^ Therefore, manifestly 
what is the pnblio ix)licy of a state and what is 
contraiy to it is not to be meansred by the private 
convictions or notiohs of the persons who happen 
to be exercising jndicial fnnetions.^^ 

When a statnte declares a pnblie policy in respeet 
of a matter, it applies to ali citizens of the state 
ftTiTrfij45 and is applioable to ali portions of the 
state,and it proMbits each and eveiy Citizen from 


acting contrary to the declaration of the statnte.^*^ 

Pnblie polcy is a qnestion of law, and not a qnes- 
tion of fact,^8 and is evidenced by the expression 
of the will of the legislatnre contained in statntory 
enactmentsj49 bnt, before a conrt is wairanted in 
invoking the principle of pnblie policy, it mnst be 
firmly and solemnly convinced that an existent 
pnblie policy is clearly revealed.®® The conrts have 
pointed ont the limitations both of jndicial declara¬ 
tion of pnblie policy and of the application of the 
theory, and have made it ciear that the theory of 
pnblio policy embodies a doctrine of vagne and vari¬ 
able qnality and, nnless dedncible in the given cir- 
cnmtances from constitntional or statntory provi- 
sions, shonld be accepted as the basis of a jndicial 
determination, if at all, only with the ntmost cir- 
cnmspection.5i There are no fixed mles by which 
to determine what acts are repngnant to pnblie 
policy ;52 bnt it is well established that no phase 
of private relations shall be contrary to pnblie 
policy,53 although the conrts will not characterize 
a transaction as invalid becanse it is contrary to 
pnblie policy nnless the transaction contravenes 
some positive statnte or some well-established mle 
of law.54 It is regarded as a sonnd principle that a 
mle of law, not statntory, will not be gronnded or 
based on pnblie policy when the enforcement there- 
of will not aceomplish any pnblio good, and its non- 
enforcement will not resnlt in any pnblio injnry.55 


40> Ind.—^Praiiklin Flre Ins. Co. v. 
Moli, 58 N.E.2d 947, 960, 116 Ind. 
App. 289—^Hodnick v. Fidellty 
Trust Co., 183 N.E. 488, 491, 96 
Ind. App. 342. 

41. Pia.—State ex rei. Gibbs v. 
Bloodworth, 184 So. 1, 6, 134 Fla. 
369. 

m.—^Wakefleld v. Van Tassell, 66 
N.B. 830, 831, 202 EI. 41, 65 L.R. 
A. 511, 95 Ain.S.H. 207. 

N.J.—Girard Trust Co. v. Schznitz, 
20 A.2d 21, 30, 129 N.r.Eci. 444. 
Okl.—Cameron & Henderson v. 

Franks, 184 P.2d 965, 972, 199 Okl. 
143. 

42. CaL—Smith v. San Pranclsco & 
N. P. Ry. Co., 47 P. 582, 687, 688, 
115 Cal. 584, 35 L.ILA. 809, 56 Am. 
S.R. 119. 

S.C.—Alderman v. Alderman, 181 S. 
BL 897, 904, 178 S.C. 9, 105 A.L.R. 
102 . 

48. N.T.—Mertz v. Mertz, 3 N.E-2d 
697, 699, 271 N.T. 466, 108 A-L.R. 
1120. 

44k Mont.—Hames v. City of Pol- 
son, 216 P.2d 960, 966—Mieyr v. 
Pederal Surety Co. of Davenport, 
lowa, 34 P.2d 982, 984, 97 Mont. 
503. 

S.I>.—^Bartron v, Codington County, 


2 N.W.2d 337, 843, 68 S.D. 309, 140 
A.L..R. 660. 

Sixnllarly expressed 

‘Tt seems ciear to us, therefore, 
from the grreat weight of Judiclal 
authority, that no act or transaction 
should be held to be vold as against 
Public policy unless it contravenes 
some positive, well-defined expres¬ 
sion of the settled will of the people 
of the state or natlon, as an organ- 
ized body politic, which expression 
must be looked for and found in the 
Constltution, statutes, or judicial 
decislons of the state or nation, and 
not in the varylng persona! opinlons 
and whims of judges or courts, 
charged with the Interpretatlon and 
declaration of the established law, 
as to what they themselves belleve 
to be the demands or Interests of 
the Public.’* 

Mo.—In re Rahn, 291 S.W. 120, 123, 
316 Mo. 492, 61 A.L.R. 77. 

N.J.—Girard Trust Co. v. Schmitz, 
20 A.2d 21. 29, 80, 129 N.J.Ed. 444. 

45. Wis.—Good V. Starker, 267 N.W. 
299, 301, 216 Wis. 263. 

46. Colo.—City and County of Den- 
ver V. Tlhen, 236 P. 777, 780, 781, 
77-Colo. 212. 

47. Wis.—Good v. Starker, 267 N.W. 
299, 301, 216 Wis. 263. • 
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48. N.J.—Allen v. Commercia! Cas- 
ualty Ins. Co., 37 A.2d 37, 89, 131 
N.J.Law 476. 

60 C.J.>p 869 note 66. 

49. N.T.—^F. A. Strauss & Co. v. 
Canadlan Pac. Ry. Co., 173 N.E. 
664, 666, 264 N.T. 407—Hanfeld v. 
A. Broido Inc., 3 N.Y.S.2d 463, 
466, 167 Mlsc. 86—-In re Andrus' 
Will, 281 N.T.S. 831, 846, 166 Misc. 
268. 

60. S.D.—a r t r o n v, Codington 
County, 2 N.W.2d 337, 344, 68 S.D. 
309. 140 A.L.R. 550. 

51. N.D.—James v, Young, 43 N.W. 
2d 692, 697. 

52. N.J.—Girard Trust Co. v. 
Schmitz, 20 A.2d 21, 29, 129 N.J.Bq. 
444. 

53. Fla.—City of Leesburg v. Ware, 
163 So. 87, 90, 113 Fla. 760. 

54. Cal.—Smith v. San Francisco 
& N. P. Ry. Co., 47 P. 682, 687, 
688, 116 Cal. 584, 35 L.RJL 309, 
56 Am.S.R. 119. 

Del.—^Rlngllng v. Rlngllng Bros.- 
■Barnum & BaJley Comblned 
Shows, Ch., 49 A.2d 603, 609. 

S.C.—^Alderman v. Alderman, 181 
S.B. 897, 904, 178 S.C. 9, 106 A.D.R. 
10 , 2 . 

■ 55. Tex.—Griggs Cannlng Ck). v. 
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It lias been saggested tbat publie policy is a 
prineiple of jndicial legislation or interpretation 
fonnded on tbe current n£eds of tbe eoimnunity,^® 
and the tenn implies ascertaimnent of publie needs 
and a declaration of law in view of the publie in- 
terest affeeted,^^ bnt in exereising their legitimate 
functions the courts do no more than declare the 
existence of a policy revealed to them by a proces» 
of interpretation, and this they do to safeguard 
that which the eommunity wants, and not what an 
ideal eonununity ought to want.5S 

Public policy is a course of social behavior where- 
by the rational adherenee to the moral code is re- 
quired of ali who receive, or assert a claim to, the 
piotection of the sovereignty,59 and therefore only 
those elaims which are consonant with the purpose 
and spirit of the law can be within publie policy.®*^ 
It frequently is designated the policy of the law, or 
publie policy in relation to the administration of the 
law,®i and it is considered to be a rule of law re- 
presentiog the poKey of the law in relation to its 
admioistratioiL®^ 

Public policy has its basis in the promotion of the 
publie good,®® the basic prineiple of the doctrine 


being the good of the whole people,®^ and it means 
the interest of persons other than the parties, ®5 
and therefore that interest may not be set at naught 
by the acts or conduct of any party alone.®® 

Public policy regards the primary principies of 
equity and justice,®^ is always in accord with the 
purpose and spirit of the law,®® and is sometimes 
expressed under the title of social and industrial 
justice, as it is conceived by our body politic.®® The 
statement has been made that back of every law 
there is something which is conventionally referred 
to as publie poliey,'^® and publie policy is regarded 
as the inarticulate background of the penal lawJ^ 

Public policy exists and functions generally with¬ 
in a state for the protection and regolation of mat- 
ters of publie morals, publie health, publie safety, 
publie welfare, and similar and related subjects, and 
condemns that which confiets with the morals of 
the time and eontravenes any established interest of 
soeiety.7® It has reference to the general principies 
by which publie affairs are conducted,^® and, as 
appHed to a rule of law, it refers to statutes which 
have for thdr purpose the regolation of personal 
conduct and relations in the interest of the publie 


Josey,, 164 6.W.2d 835, 843, 139 
Tex. 623. 

sa. S.B,—a r t r o n v. Codlngrton 

County, 2 N.W.2d 837, 343, 68 S.D. 
809, 140 A.L.R. 550. 

57. N.H.—^Heath v. Heath, 159 A. 
418, 419, 85 N.H. 419. 

58. S.D.—Bartron t. Codinjgrton 
County, 2 N.W.2d 337, 343, 68 S.D. 
309, 140 A.L.R. 650. 

59. Cal.—Howaxd v. Adajns, App., 
98 P.2d 1057, 1060. 

00. OkL—Ghrisf s Methodist Church 
T. MacklaTiburg, 177 P.2d 1008, 
1011, 198 Okl. 297, 

wMdi is doae lawfolly may 
not be said to be against publie pol¬ 
icy."—Jenkins v. First Kat, Bank, 
D.C.Tez., 26 F.Supp. 312, 314. 

81. ZiU.—09\u:lons v. National Life 
& Aocldent Ins. Co., 159 So. 431, 
434, 185 La. 352, 106 AKR. 40. 
Md.—^Uayor and Council of City of 
Baltimore v. Haryland, Casualty 
Co., 190 A 250, 253, 171 Md. 667, 
111 AL.R. 805. 

Njr. —^Blzey v. Ajax Heatinsr Co., 158 
A 851, 852, 10 NJ’.Misc. 81. 

NJD.—Mees v. Grewer, 245 N.W. 813, 
814, 63 NJ>, 74. 

S.I>.— 'Ei P. Wilbur Tnzst Co. v. 
Falirendorf, 266 N.Wl 1, 3, 64 SJ5. 
124. 

Wksh.—Grover v. Zook; 87 P. 688, 
642, 643, 44 Wasb. 489, 120 Am. 
S.K. 1012, 7 L.IUL,N.S., 682, 12 
Ann.Caa. 192. 


632. N.T.—Moscow Pire Ins. Co. of 
Moscow, Bussia v. Babk of New 
York & Trust Co., 294 N.Y.S. 648, 
672, 161 Mlsc. 903. 

63. lowa.—^Briley v. Board of Sup'rs 
of Story County, 287 N.W. 242, 244. 
227 lowa 55. 

64. N.T.—^In re Andrus’ Will, Sur., 
281 N.Y.S. 881, 156 Misc. 268. 

Stmilarly expressed 
‘‘Its prineiple inbibits that which 
has a tendency to be injurious to 
the sTood of all.—Caxneron & Hen- 
derson v. Franks, 184 P.2d 965, 972, 
199 Okl. 143. 

66. N.Y.—Rozell v. Rozell, 8 N.Y.S. 
2d 901, 903, 256 App.Div. 61—Mon- 
cel B^ty Corporation v. White- 
stone {E^^nns, 68 N.Y.S.2d 673, 676, 
188 Misc. 431. 

66. N.T.—^Moncel Bealty Cprpora- 
tlon vl Whitestone B^axms, supra 

60 C.J. p 858 note 61 [b]. 

Publio policy transoeods Indlvldual 
xl^hts 

N,J.—Oameron v. International Al- 
liance of Theatrical Stage Em- 
ployees and Movingr Picture Oper- 
i ators of U. S. and Canada, Liocal 
Union No. 384, of Hudson County, 

! 176 A 692, 699, 118 N.XEq. 11, 97 

AL.B. 694. 

67. Fla—Enott v. State, 186 So. 
788, 795, 136 Fla • 184—City of 
Leesburg v. Ware, 153 So. 87, 89, 
113 Fla 760. 
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Mich.—'Slpes v. McGhee, 25 N.W.2d 
638. 642, 816 Mich. 614—Skutt v. 
City of' Grand Bapids, 266 N.W. 
344, 346, 275 Mich. 258. 

N.J.—^irard Trust Co. v. Schmitz, 
20 A2d 21, 80, 129 N.J.Eq. 444. 

68. Okl.—Chrlsrs Methodist Church 
y. Macklanburir, 177 P. 2 d 1008 , 

1011. 198 Okl. 297. 

69. Fla—-Knott v. State, 186 So. 
788, 796, 136 Fla 184—City of 
Leesburgr v. Ware, 163 So. 87, 89, 
113 Fla 760. 

Mlch.-iSipes V. McGhee. 25 N.W.2d 
638, 642, 316 Mich., 614—Skutt v. 
City of Grand Bapids, 256 N.W. 
344, 846, 275 Mich. 258. 

N,J.—^irard Trust Co. v. Schmitz, 
20 A2d 21. 80, 129 N.J.Ea. 444. 

7a N.Y.—Mertz v. Mertz, 3 N.B.2d 
697, 698, 699, 271 N.T. 466, 108 AL. 
B. 1120. 

XToderlles aU Judiolal aotion 
• Public policy is not a clrcum- 
scribed lesral prineiple adverted to 
only in a particular case but, rather, 
underlies aU judidal action.—Jor- 
grenson y. Metropolitan Life Ins. Co., 
55 A2d 2, 6, 136 N.J.Law 148. 

7L Cal.—Howard v. Adams, App., 
98 P.2d 1067, 1060. 

72. W.Va—Smith y. Bell. 41 S.B.2d 
696, 700, 129 W.Va 749. 

73. Fla—Story y. First Nat. Bank 
& Trust Co. in Orlando, 166 So. 
101. 103, 116 Fla 436. 
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welfare."^^ In substance it may be said to be the 
comniTinity eominon sense and common conscience 
extended and applied thiougbout the state to mat- 
ters of public morals, pnblic health, pnblic safety, 
pablic welfare, and the like, being that general and 
well- 5 ettled pnblic opinion relating to man^s plain 
palpable dnty to his fellow man, having due regard 
to ali the eireumstances of each particnlar relation 
and sitnation.75 It operates as a ban against gambl- 
ing or wagering contracts, contracts involving 
wrongful acts or omissions, contracts which tend 
to injnre the public. Service, contracts injuriously 
affecting the administration of instice, contracts in 
lestraint of trade, and numerous other intolerable 
practices and nndertakings of like nature, and it 
tends to produce, and is reflected in, constitutional 
provisions, enactments of statutes, and judicial pro- 
nouocements which would render illegal or unen- 
forceable acts and eonduct inimical to the welfare of 
the public.'^® 

*^blie policy^’ has been said to be synonymous 
with "policy of the law” see supra p 209 note 40, 
and ‘‘public order’^ see 67 C.J.S, p 521 note 73> and 
is practically synonymous with “public good” see 
38 C.J.S. p 936 note 12.1. 

It has been distinguished from “comity’^ see Con- 
flict of Laws § 3 b (2).. 

The doctrine of public policy is frequently applied 
to contractual nndertakings, and in this connection 
the term is dedned in Contracts § 211. Agreements 
contraiy to public policy because of interference 
with the administration of govezmnent in general 
are treated in Contracts §§ 212-222, and agree- 
meats contrary to public policy because of inter¬ 
ference with the course of justioe in Contracts §§ 
223-232. Agreements affecting marital relations and 
therefore contrary to public poHcy are discussed in 
Contracts §§ 233-237, and agreements which are 
in restraint of trade and thereiore contrary to public 
policy in Contracts §§ 238—268. Various other agree- 
ments which are contrary to public policy are dis- 
cossed in Contracts §§ 259-271. 

The doctrine of public policy is not restricted in 
its application to contractual relations. Public policy 
disapproves the total exclusion of property* from 
social commerce for long periods of time, and for 

7^ Fla.—Story v. First Nat. Bank 

Sa Tnist Co. in Orlando, supra. 

^ tFla.--Knott v. State, 186 So. 

788, 796, 136 Fla. 184—City of 

Leesburg v. Ware, 163 So. 87, 39, 

113 Fla. 760. 

lowa,—Truax v. Bllett, 16 N.W.2d 

861, 867, 284 lowa 1217. 

Mich.—Slpes v. McGhee, 26 N.W.2d 


that reason general restraints on the alienation of 
property are contrary to public policy, as stated in 
Property § 13. Testamentary limitations on the al¬ 
ienation of property, as well as other testamentary 
conditions and restrictions to which the doctrine of 
public policy is applicable are treated in the C.J.S. 
title Wills §§ 979-991, also 69 C.J. p 660 note 41- 
p 672 note 4. Trust conditions and restrictions of 
the same nature are discussed in the C.J.S. title 
Trusts § 78, also 65 C.J. p 333 note 50. See also 
Perpetuities § 2. 

The term “public policy’* is defined in ConlSict of 
Laws § 4 e (4) in connection with the well-estab- 
lished principle that foreign law or rights based 
thereon will not be given effect or enforced if op- 
posed to the settled public policy of the forum. 

In addition to its application to agreements afEect- 
ing the marital relation as previously stated, the 
doctrine of public policy is also applied to other 
incidents of the domestic relationship. Marriage 
is fostered and protected by public policy, as stated 
in Marriage § 1 b, and public policy requires that 
the marriage should be surrounded with every safe- 
guard, and its severance allowed only in the man- 
ner and for the canses specified by law, as stated in 
Divorce § 8. For other particnlar applications of 
the doctrine to the domestic relationship see the 
indexes to the tities Adoption of Children, Divorce, 
Husband and Wife, Marriage, and Parent and 
Cluld. 

Applications of the doctrine of public policy are 
to be found not only in almost every title in this 
Work, but frequently to a variety of situations with- 
in a single title. By way of illustration, the stare 
decisis rule and the law of the case role are both 
founded on public policy, as stated in Courts §§ 
187, 195. In general, Insurance contracts as a class 
are upheld on the groi^ids of pnblic policy, as stated 
in Insurance § 239, and the “war clause” or “mili- 
taiy Service clause” under which the company stipu- 
lates for a reduction of liability or exemption from 
liability altogetber in oase> the insured dies while 
engaged in military or naval Service in time of w;ar 
is not considered to be contrary to public policy, 
as stated m Insurance § 241 b. However, the doc¬ 
trine of public policy is applied to render void and 

Sluilaarly expressed 

Public policiea, In General, are 
those conslderatlons of public Intel:- 
est and morallty whlcb the state en^ 
forcea by lagrislatloh or judleial ac- 
tion.—In re Andnis' WlII, 281 N.T. 
S. 831, 846, 166 Ml^c. ,268. . 

76. W.Va.—Smlth v. Bell. 41 fl.B:2d 
696, 700, '120 W.Va, 740. 


638, 642; 816 Mlch. 614—Skutt v. 
City of Grand Rapida, '266 N.W. 
344. 346, 275 Mlch. 268. 

N.J.—Glrard Trust Co. v. Schmltz, 
20 A.2d 21, 29. 129 N,J.Bq. 444. 
Ohlo.—Snyder v. Rldsre Hili Memo¬ 
ria! Park, 22 N.B.2d 669, 666, 61 
Ohlo App. 271. 

60 C.J. p 858 note 58 [a]. ' 
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tmeTifoTceaMe a policy of Insurance issued to a per- 
son mthout an insnrable interest in the snbject 
matter, as discnssed in Insnrance § 175 a; and the 
doetiine is also applied where the assignee or bene- 
ficiaiy felonioTLsly canses the death of the insured, 
preventing the 'wrongdoer from recovering on the 
policy, as discnssed in Insurance § 1171. 

For other specidc applications of the doctrine of 
pnblic policy consnlt the indexes to the varions 
tities and also the Descriptive-Word Index. 

POUCYHOLDER. See Insurance § 49. 

POLINQ-. A method of moving railroad cars, and 
defined in this connection in the C.J.S. title Rail- 
roads § 1, also 49 C. J. p 1073 note 74. 

POUSBl To make smooth and glossy by mechani- 
cal process, nsnally by friction; to bumish; to 
give Inster to; as to polish glass, metals, etc.^^ 

POMTIiE LEGIBUS, NON LEGES POLEPnS, 
AUAPTANB-ffi. See 49 aJ.p 1073 note 77. 

POLItIO. a deiivatiYe from a root signifying 

^‘eitizen.’’^» 

POLrnOAIi. A Word of broad meaniiig,79 said to 
have many shades of meaning.SO JA its higher and 
tme sense ^^political” means that which pertains to 
the govemment of a natioru^i So nsed, “politieal” 
is defined to mean belonging to the Science of gov- 
eroment; treating of polity or politics; as political 
theories; qj. pertaining to the conduct of gov- 
eminent ;83 of or pertaining to, or incidental to the 

77« Webster Kew lnt.l>. 

Witb Tespect to fhe anamiraetiire 
of Steel strips ‘‘polishing' is a proc- 
esa of Improvlng the surface by 
the use of eznery and buffing: wheela. 
and planlahing: or glancingr is ap- 
parently the saxne process carried 
out a little more elaborately.*'—«U. 

S. V. Crucible Steel Co., N.T., 137 F. 

384. 386, 69 CaA. 676. 

78. Ohio.—Wiesenthal v. Wlcker- 
sham. 28 N.£.2d 612. 516. 64 Ohio 
App. 124. 

•*Bbdy politic” see 11 OJ.S. p 380 
notes 60-73. 

79. lowa.—State ex rei. Maley v. 

Civic Aetion Comnoilttee. 28 N.W. 

2d 467. 470, 288 lowa 861. 

8a Ky.—Norton v. Letton. 111 S. 

W.2d 1063, 1057, 1060. 271 Ky. 353. 

81. Ky.—^Norton v. Litton, supra. 

Wis.—In re Flemp. 16 Wls. 369, 396. 

83. Idalio.—Fisher v. Kasters, 83 P. 

2d 212. 217. 69 Idaho 366. 

"PoliticaJ*' means of or pertaining 
td polity or politics. or the conduct 


exercise of, fnnetions vested in those chaiged with 
the conduct of the govemment;®^ pertaining to 
poKcy or the administration of govemment;®® relat- 
ing to the management of affairs of state.®® 

'Tolitical” is also defined to mean having or con- 
forming to, a polity, or settled system of admini». 
tration, as a political hody or govemment ;®7 having 
an organized system of govemment, administering 
a polity, as a folly developed political coinmnnity.88 

In a generic sense, ^^litical” means of or per- 
taining to the exercise of the rights and piivileges 
or the infiuence by which individuals of a state seek 
to deteimine or eontrol its pnblic policy; having to 
do with the organization or action of individuals, 
parties, or interests which seek to eontrol the ap- 
pointment or action of those who manage the affaiis 
of a state.®® 

The term "political” in its broadest sense includes 
the entire system of laws, constitutional and stat- 
ntory, of a govemment,®® and should not be nar- 
rowed so as to be exclusively applied to groups and 
parties advocating political views or polieies.®! 

In its ordinaiy meaning the term is not limited to 
something pertaining merely to the actual manage» 
ment of a govemment by individuals for the time 
holding office thereunder, but the essential signifi- 
cance in proper and ordinaiy use of the word in¬ 
cludes anythiog pertaining to the establishment 
of a form of govemment.®^ 

Political Power. The policy of govemment or its 
administration.®® It may be exercised either in the 
formation or administration of govemment or both. 


of govemment, referrlng In the wld- 
est applicatlon to the Judicial, exee- 
utive, and legislatlve branches.— 
Norton v. Letton, 111 S.W.2d 1063, 
1057, 271 Ky. 863. 

83. lowa.—State ex rei. Maley v. 
Clvlc Action Committee, 28 N.W. 
2d 467, 470, 238 lowa 851. 

84. Arlz.—Sorenson v. Marlcopa 

County Super. Ct., 254 P. 230, 231, 
31 Ariz. 421. 

lowa.—State ex rei. Maley v. Civic 
Action Committee. 28 N.W.2d 467, 
470. 238 lowa 861. 

Bly.—Norton v. Lietton, 111 S.W.2d 
1053, 1057, 1058, 271 Ky. 363. 

85. 111.—People V. Morgan, 90 111. 
558, 663. 

lowa.—Corpus Jnrls dted in State 
ex rei. Maley v. Civic Action Com¬ 
mittee, 28 N.W.2d 467, 470, 238 
lowa 861. 

88. Ariz:—Sorenson v, Marlcopa 
County Super. Ct., 254 P. 230, 231, 
81 Ariz. 421. 

Idaho.—^Fisher v. Masters, 83 P.2d 
212. 217. 69 Idaho 366. 
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lowa.—State ex rei. Maley v. Civic 
Action Committee, 28 N.W.2d 467, 
470, 238 lowa 851. 

Ky.—Norton v. Letton, 111 S.W.2d 
* 1063, 1067, 271 Ky. 363. 

87. Ky.—Norton v. Letton, supra. 

88. Idaho.—Fisher v. Masters, 83 
P.2d 212, 217, 69 Idaho 366. 

89. Cal.—^Lockheed Aircraft Corp. 
V. Superior Court of Los Angeles 
County, 171 P.2d 21, 24, 28 CaJ.2cl 
481, 166 A.L.R. 701. 

lowa.—State ex rei, Maley v. Civic 
Action Committee, 28 N.W.2d 467, 
470, 238 lowa 861. 

Ky.—Norton v. Letton, 111 S.W.2d 
1063, 1067. 271 Ky. 363. 

90- Wis.—^In re Kemp, 16 Wis. 369, 
396. 

91- Ky.—Norton v. Letton, 111 S.W. 
2d 1053, 1057. 271 Ky. 353. 

92. Mass.—CommonweaJth v. Mc- 
Carthy, 183 N.B. 495, 497, 281 
Mass. 253, 86 A.L.R. 1141. 

93. 111.—^People V. Morgan, 90 DL 
658, 562. 
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and it embraces ali governmental powers exercised 
by one department or another, or the officers of one 
or tbe otber.®^ 

"Political power^ bas been distingcdsbed from 
"'judicia! power*' see 50 C. J.S. p 571 note 82. 

PoUtical pwrpose, A tenn wbicb has been defined 
as being a purpose in furtheranoe of a politica! 
rigbt;®® a puipose to inflnence the exercise of polit- 
ical lights.®® 

PoUtical subdivision, The tenn is broad and com¬ 
prehensive and denotes any division of a state made 
by the proper authorities thereof, acting within 
their constitutional powers, for the purpose of 
carrying ont those functions of the state which by 
long usage and inherent necessities of govemment 
have always been regarded as publie;97 a division 
of a parent entity for some govemmenta! parpose.98 
The term may be nsed in more than one sense, and 
it may designate a tnie govemmenta! subdivision 
such as a county, township, etc., or it may have a 
broader meaning, denoting any subdivision of the 
state created for a public purpose although au- 
thorized to exercise a portion of the sovereign power 
of the state on!y to a limited degree.®® 

Broadly speaking, a politica! subdivision of a 


state is a subdivision thereof to which has been 
delegated certain functions of loca! govemment.^ 

Municipalities are politica! subdivisions of the 
state, and the term “politica! subdivision” is applied 
to cities, towns, and villages as stated in Municipal 
Corporations § 3 b (2); and also to counties see 
Counties § 1; to drainage districts see Drains § 6 
b; to election districts see Elections § 53; to sani- 
tary districts see Health § 5; to levee districts see 
Levees and Flood Control § 14; and to schoo! dis- 
tricts see the C.J.S. title Schools and Schoo! Dis- 
txicts § 24^ also 49 C.J. p 1077 note 66 [e], [f], and 
56 C.J. p 194 note 99 [a]. 

As used in the Missouri constitution, with refer- 
ence to the appellate jurisdiction of the supreme 
court, the term “politica! subdivision of a state” is 
discussed in Courts § 407. 

Other phrases employing the word “politica!” are 
set out in the note.2 

POLITIGS. The word “poHties” means the Science® 
and art^ of govemment; the Science dealing with 
the oxganization, regulation, and administration of 
a state, in both its intemal and externa! affairs; 
politica! science.5 


As used In the Bili of XUghts de- 

darinff that ali politica! power is 
inherent in the people it consiste of 
the three great attributes of sover- 
elgnty, namely, legislative, execu- 
tive, and judicial authority.—Stew- 
art Y. Polk County, 80 lowa 9, 18, 
1 Am-B. 238. 

94. Hl.—^People V. Morgan, 90 111. 
558, 562. 

The power oonferred on a county 
to raise revenue by taxation is a 
political power.—Btark County v. 
Henry County, 158 N.H. 116, 117, 326 
ni. 635, 64 A.L..R. 777. 

95- TT.S.—C. S. V. Wurzbach, D.C. 
Tex.. 31 F.2d 774, 776. 

96. Mass.—Commonwealth v. Mc- 

Caxthy, 183 N.E. 495, 497, 281 

Mass. 253. 85 A,L..R. 1141. 

97. U.S.—Commissioner of Internal 
Revenue v. Shamberg*s Estate, C. 
aA.2, 144 F.2d 998, 1004. 

98. N.M.—Glbbany v. Ford, 225 P. 
677, 679, 29 N.M. 621. 

99. 'U.S.—Commissioner of Internal 
Revenue v. Shamberg's Estate, C. 
aA.2, 144 F.2d 998, 1004. 

1« La.—Corpus JtiriB dted in. Com- 
mander v. Board of Com*rs of Bu¬ 
ras Levee DisL, 11 So.2d 606, 607, 
202 La. 325. 

49 C.J. p 1077 note 66. 

2. Phrases 

(1) “Politica! action" see 1 C.J.S. 
p 927 note 20.6. 


(2) ‘*Politica! boss“ see 11 C.J.S. 
p 530 note 23. 

(3) “Political campatgn*' see 12 
C.J.S. p 890 notes 42, 43. 

(4) “Politica! character" see 14 C. 
J.S. p 401 note 70.1. 

(6) “Politica! committee" see 15 
C.J.*S. p 585. 

(6) “Politica! Corporation" de¬ 
fined see Corporations § 18, See also 
Municipal Corporations § 1 c. 

(7) “Politica! department" see 26 
C.J.S. p 716 note 42. 

(8) “Political dlscretlon" see 27 C. 
J.S. p 138 note 87. 

(9) “Politica! division" see 27 C.J. 
S. p 612 notes 87—89. 

(10) “Politica! Issues;" in the In¬ 
ternationa! fleld, such matters as the 
recognltion of new governments or 
the making of treaties, not the dl- 
rect determination of Questions of 
property.—Banco do Espana v. Fed- 
era! Reserve Bank of New York, 
C.C.A.N.Y.. 114 F.2d 438, 442. 

(11) “Politica! occurrence" see 67 
C.J.S. p 84 note 64. 

(12) “Politica! offenses" as extra- 
ditable see Extradltion S 26. 

(13) “Political offlces" see Offlcers 

8 2 . 

(14) “Political organlzation" ordi- 
narlly synonymous with “politica! 
party" see Elections § 84 cl 
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(15) “Political party" see Elec¬ 
tions S 84. 

(16) “Politica! auestlons" see Con- 
stltutiona! Law §5 145-149. 

(17) **Polltical right” and **polltl- 
ca! rights" defined and distlnguished 
from “clvil rights" see Civil Rights 
S 2; distlnguished from “legal 
rlght" see 52 C.J.S. p 1043 note 96. 
See also the title index to Constitu¬ 
tione! Law. 

(18) “Politica! status;" a legal 
state or condltlon by which a person 
becomes the subject of a particular 
country. 

U.S.—^U. S. V. Wong Kim Ark, K^a!., 
18 S.Ct. 466, 469, 460, 169 U.S. 649, 
42 L.Ed. 890. 

Eng.—^Udny v. TJdny, [1869] L.II. 1 
H.L.SC. 441, 2 E.R.C. 782. 

49 C.J. p 1077 note 50. 

3. Cal.—^Lockheed Alrcraft Corp. v. 

Superior Court of Los Angeles 

County, 171 P.2d 21, 24, 28 lCa!.2d 
481, 166 A.L.R. 701. 

Okl.—^Dorsett v. State, 289 P. 298, 
304, 144 Okl. 33. 

4. Ca!.—Lockheed Alrcraft Corp. v. 

Superior Court of Los Angeles 

County, 171 P.2d 21. 24, 28 Ca!.2d 
481, 166 A.L.R. 701. 

6. Ca!.—^Lockheed Alrcraft Corp. v. 

Superior Court of Los Angeles 

County, supra. 
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POUZA. In Spanish law, an order or instroment 
to receive or coUect money; or authenticating the 
l^timacy of something; a policy of insnrance.® 

POLL, As a noun, a mmiber or aggregate of beads;*^ 
a list or register of heads .or individnals^ who vote 
at an election;^ tbe register of tbe names of elec- 
tors who may vote at an dection.^® Also, a vote.i^ 

In the plnral ^'poUs,” as the places to which voters 
go to cast their ballots, see Elections § 1 j (5). 

As a verb, to single ont, one by one^ of a nnmber 
of persons.i3 

As an adjective, cnt or shaved smooth or even; 
ont in a stiaight line withont indentation.^^ 

Phrases employing the word ^^11" are set ont in 
the note,^^ 

POLUGITATION. In the civil law, a sort of con- 
tract aiising from a promise made by one party on- 
ly, withont any consent or acceptance by the otherj 
bnt this pecnliar kind of ohligation exists only from 
an individnal toward a body politio or govem- 
ment.i5 

POLLUTE. To coimpt or defile.l® 

PoUuHon, The act of poUuting; the state of be- 
ing pollnted.17 

Pollntion of natnral waterconrses is treated in the 
C.J.S. title Waters §§ 4^7, 67 C-J. p 767 note 27- 
p 799 note 86; the liability of mnnicipalities for 
snch x>ollntion is eonsidered in Mnnicipal Corpora- 
tions § 885. Pollntion of the atmosphere as a nni- 
sance, see Nnisances § 23. For other particnlar ap- 
plieations and speeide nses of the term consnlt the 
Desciiptive-Word Index. 


POUiY. A synonym of ‘^Maxy^^ see Names § 8. 

POLYOYTHEMIA. An increase in the globtdar 
elements of the blood; hyperglobnlism.^® Polycy- 
themia is a chronio condition of slow, insidions 
development, in which the red blood cells increase 
to exceed the Tng-TnTnnTn normal eonnt of five million 
per onbic millimeter and the hemoglobin content of 
the blood increases to exceed the maxiimim normal 
of eighty-five per cent.^® 

In the present state of medical knowledge, the 
canse of the condition is not known, bnt its symp- 
toms are materially different from food poisoniiig.20 

POLYUAMIA EST PLUEIUM SIMUL VIBOEXTM 
UXORUMYE OONNUBIUM. See 49 CJ. p 1078 
note 93. 

POLYG-AMIST. One who practices polygamy .21 
In some jnrisdictions polygamists are depiived of 
the zight to vote see Elections § 33. 

POLYGAMOUS MAEEIAGE. See Marriage § 1 

POLYGAMY. As the proper name for the ciime of 
bigamy see Bigamy § 1. 

POLYQON. A flgnre having many angles;22 a 
closed fignre bounded by straight lines or ares, 
especially more than fonr;^* a plane figore having 
many angles and corseqnently many sides, especial- 
ly one whose perimeter consists of more than fonr 
sides a figore, generally a plane closed figore, 
having many angles, and hence many sides, espe¬ 
cially one of more than fonr angles.^^ 

POLYGBAPH. An instroment for recordiog trae- 
ings of several different pnlsations simnltaneoosly, 


6. Bscriche Diccionaxio. 

7. La.—De Soto Farish v. WlUiains 
SI So. 647, 648, 48 Lrfi.Ann, 422, 
426, 87 L.R.A. 761. 

Tex.—Clary v. Hurst, 138 S-W. 666, 
669, 104 Tex. 423. 

8. La.—De Soto Parish v. Williams, 
21 So. 647, 648, 49 Tia-Arm. 422, 
426, 37 L.R.A. 761. 

9. Tex.—Clary v, Hurst, 138 S.W. 
566, 569, 104 Tex. 423. 

10. La.—De Soto Parlsh v. Wil¬ 
liams, 21 So. 647, 648, 49 La.Ann. 
422, 426, 37 L.IUL 761. 

11. La.—^De Soto Parlsh v. Wll- 
liams, supra. 

49 OJ. p 1078 note 66. 

12. BladkLX». 

13. Black LJX 
nraaes 

(1) **Deed x>oir* see Deeds 3 1 a 
(3). 


(2) •'Poli of Jurors” in civil ac- 
tions see the C.J.S. title Trial § 490, 
64 C.jr. p 1059 note 78-p 1061 note 
24; in crimina! actions see Crtmlnal 
Law 3 1392. 

(3) **Poll parish** see the C.J.S. 
title Hellgious Societies 3 1> also 49 
C.J. p 1078 notes 77-79. 

(4) 'Toll tax;** a term meanlnsr a 
capitation tax, or tax on the person 
simply without any reference to his 
property or occupatlon as stated in 
the C.J.3. title Taxation §3 1068- 
1072, 61 aJ. p 1634 note 74-p 1636 
note 35, also 9 C.J. p 1281 notes 76, 
77, 49 C.J. p 1078 notes 80-87. 

15. Mass.—^McCulloch v. Basrle Tn«. 
Co., 1 Pick. 278, 283. 

16. Ind.—^Toung* v. State, 141 NM. 
309, 311, 194 Ind. 221. 

49 <1J. p 1078 note 88. 

17. Ind .—Yoxmg v. State, supra. 
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18. Stedman hIed.D. 

19. TT.SL—^Mlller v. Lykes Bros.-Elp- 
ley S. S. Co., C.CJLLa., 98 F.2d 185, 
186. 

20. U.S.—Miller v. Lykes Bros.-Rip- 
ley S. S. Co., supra. 

21. Webster New Int.D. 

22. U.S.—Solomon v. Renstrom, D.O. 
Neb., 67 P.Supp. 223, 226. 

23. U.Sw—Welin Davit & Boat Cor¬ 
poration V. G. M. Lane Life Boat 
Co., D.C.N.T., 38 P.2d 686, 688— 
Solomon v. Henstrom, D.CNeb., 57 
F.Supp. 223, 225. 

2^ U.S.—Solomon ▼. Renstrom, su¬ 
pra. 

25. U.S.—Renstrom ▼. Solomon, 
Cust & Pat.App., 133 P.2d 942, 944 
—Solomon v. Renstrom, D.C.Neb.f 

: 67 F.Supp. 223, 225. 
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as of the heart and one or more of the arteries.^s 
The word is sometimes nsed to designate the lie 
detector test,27 

POLYMANIA. See Insane Persons § 2 c. 

POliYMEBIDS* When a vegetable or marine oil 
is heated, certain of the moleeules fuse, and, by that 
process, form larger and structurally more complex 
bodies than existed prior to the application of the 
heat, and these bodies axe called “polymerids.”^8 

POLYMEUIZATION*. The word “polymerization” 
means a fusing or joining together.29 It is the 
Chemical process in which relatively simple moleeules 
of a compound become complex by combination 
amongst themselves.*® 

POLYNET7EITIO INSANITY. See Insane Persons 
§2b (5). 

POMA.CE. The substance of apple br of similar 
fndt croshed by grinding.3i 

PONT). For the eommon signifllcation of the word 
as a body of water naturally or artificially confLned, 
and usually of less extent than a lake, see the C.J.S. 
title Waters § lOS, also 49 C.J. p 1079 notes 7-10, 
07 C.J. p 849 note 14. 

^ond” has been distingaished from ^T)orrow pit” 
see 11 C.J.S. p 629 note 88, and "stream'', see the 
CJ.S. title Waters § 2, also 49 C.J. p 1079 note 12, 
67 0.J. p 849 note 15. 

POlTOERANTXJIt TESTES, NOH NTJMERAETUE. 
See 49 C.J. p 1079 note 13. 

FOEDERE, ETUMERO, ET MENSURA. See 49 
C.J.pl079 note 14. 


FONTAZQO, In Spanish laTT, bridge toll.32 

FONTOON. In nautical language, a lighter; a low 
flat vessel resembling a barge.^s 

PONY. Although deflned by the lexicographers 
as a small horse,^^ in eommon usage “pony^^ is not 
synonymous with “horse” see 41 C.J.S. p 329 note 
29. 

As an adjective, of a size smaller than usual.^S 

FOOL. As a noun the word .^^pool” is deflned as 
meaning a small body of standing or stagnant water, 
and in this sense is treated in the C.J.S. title Waters 
§ 2 . 

‘fPool” as a game is deflned in Qaming § 1 b (3) ; 
with relation to bets or wagers the word is deflned 
in § 1 0 (2). In this sense various related terms, 
"auetion pool,” ^'combination pool,” "pool aeller,” 
"pool selling,” “freneh pool,” "pool table,” and 
"pool tieket’’ are also deflned in Gaming § 1. 

The term is also employed to denote a combination 
of persons contributing money to be used for in- 
creasing or depressing the market piice of com- 
modities as discussed in Monopolies § 1. The word 
"pool” also means a surrender of certain individual 
rights and powers to the eommon holder for the 
beneflt of all, on the theory that accruing beneflts 
gained by joint venture outweigh the individual 
rights surrendered.36 

As a verb, "pooF^ is deflned as meaning to con¬ 
tribute to a eommon fund on the basis of a mntual 
division of proflts or losses, or to make a eommon 

interest.37 

Phrases employing the term “pooP are set out 

in the note.® 2 


ae. Webster Nvw 

27. Mlcb.—People v. Becker, 2 N.W. 
2d 603, 505. 300 Mich. 662, 139 A. 
KR. 1171. 

Admissibillty of evidence obtained 
by means of Ile detector see Crim- 
inal Law S 967. 

LIe detector described see 26 C,J.S. 
P 1265 note 2. 

^•S.—'Veg‘eta.ble Oil Products 
Co. V. Dorward & Sons Co., D.C. 
Oal., 63 P.Supp. 281, 284. 

29. U.S.—Vegretable Oli Products 
Co. V. Dorward & Sons Co., supra. 

I^*C.—Carbide & Carbon Chemi¬ 
cals Corporation v. Coe, 102 P.2d 
236, 237. 69 App.D.a 372‘. 
PolyxnarlsatloiL resln 
The term *^olymerlsatlon resln” Is 
to dlstlngruish a resin which is 
Itonned dlrectly by the polymeriza- 
tion of a Chemical compound, with- 
72 C.J.S.—16 


' out passiniT through a prellminary 
stag-e of condensation.—Carbide & 
Carbon Chemicals Corporation v. Coe, 
supra. 

31. Ind.—Abel v. State, 163 N.E. 91, 
92, 200 Ind. 283. 

Pomace wine 

Any product made by the additlon 
of water and sugrar to the pomace of 
grrapes from which the Juice has 
theretofore been portially expressed 
and by fermentingr the mixture until 
a fermented beveragre is produced.— 
U. S. V. Sixty Barrels of Wine, D.C. 
Mo.. 225 F. 846, 848. 

32. Bscrlche Dlcclonario. 

33. U.S.—^In re The Macklnaw, D.C. 
Or., 166 F. 851, 352. 

49 C.J. p 1080 note 21. 

34. Kan.—Grolden v. CockriU, 1 San. 
269, 266, 81 Am.D. 510. 

35. Webster New Int.D« . j 
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Phrases 

(1) "Pony homestead’* see Exemp- 
tlons S !• 

(2) "Pony-truck" as a part of a 
rallroad locomotive see the C.J-S. 
title Railroads § 1. 

36. 111.—Mcinerney v. Nachman, S 
asr.B.2d 105, 109, 286 Ill.App. 477. 

Ky.—^Burley Tobacco Soclety v. Mun- 
roe, 146 S.W. 726, 730, 148 Ky. 289. 

37. S.C.—^Burcdi v. South Carollna 
Cotton Growers' Co-op. Ass’n, 187 
S.E. 422. 424, 181 S.C. 296. 

38. Phrases 

<1> *‘Pool car*» see Railroads S 1. 

(2) "Pool fuU" see Navlgyable Wa- 
ters S 88.' 

(3) **Pool measure;*' an ailowdnce 
claimed by anclent custom In the 
port of London of one ^'chaldron to 
.every' score,. the basis of which .meas- 
ure Is the chaldron, a well-known 
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POOUNG-. An aggregation o£ pioperfcy or capital 
bdon^ng to different peisons, witli a view to com- 
mon liabilities and proflts.®* 

POOLKOOM. A room wliere tlie game of pool is 
played.'*^ By tisage tlie texm has been held to be 
synonymons with “pool hall.”^^ The term is defined 
as a place where people resort to bet on races, etc.^ 
in G-aTning § 1 f. 

POOB. The term “poor'* is nsed in two senses.^^ 
In one sense it is nsed simply as opposed to the 
teim “rich.”^3 Thns ordinary laborexs, mechanics, 
and artisans are spoken of as poor people^ withont 
a thonght of desciibing persons who are other than 
self-?npporting>^ In the other sense, the term is 
nsed to describe that class who are entirely destitute 
and helpless, and therefore dependent on pnblic 
charity,45 and it is in this sense that the word is 
employed in Paupers § 1. 

The Word “poori^ is defined as meaning destitute 
of property; indigent; needy;^® wanting in mate- 
rial lesourees or goods.^"^ As used in charitable be- 


quests the term “poor” is discussed in Chaiities § 
42 b. 

The Word ^‘poori' has been held equivalent to, or 
synon 3 nnous with, “destitute*^ see 26 C.J.S. p 1246 
note 99, “indigent” see 42 C.J.S. p 1363 note 16, 
“neeessitous” see 65 C.J.S. p 270 note 74.1, and 
^*pauper” see Paupers § 1. 

Phrases employing the word are set out in the 
note.^s 

POP. Explode.49 

POPCOEN. A food see Foods § 1. 

POPPYOOCK Trivial; stuff.60 

POPULAB. Of or pertaining to the people; con- 
stituted by or depending on the people, especially 
the common people.^i 

POPULATION'. The whole number of people or 
inhabitants in a country or a portion of the conn- 
try.®2 ^0 a part of the inhabitants in any way 


quantity, bein^r a mnltlple of so 
many bushels; a measure by the 
ordinary cbaldron witli a certaln al- 
lowanoe of one cbaldron over in 
twenty-—^Parlsib v. Thompson* 3 East 
525, 530, 102 Reprint 698. 

(4) “Pool stock** see Corporatlons 
i 215. 

39. TT.S.—American Biscuit & Mfir-» 
etc., Co. V. Klotz, C.C.Lia., 44 P. 
721, 725. 

“Pooling contracts** defined see Mo* 
nopolies $ 1. 

40. La.—^Town of Eros v. Powell, 68 

So. 632, 634, 137 La. 342. 

41. Ark.—-Wright v. Aaron, 215 S-W. 
2d 725. 214 Ark. 254. 

42. Kan.—City of Liberal v. Blank* 
enshlp, 21 P.2d 893, 894, 136 Kan. 
475—State v. Osawkee Tp., 14 Ran. 
418, 421, 19 Ain.R. 99. 

Ohlo.—Risner v. State ex rei. Martin, 
9 NJB3.2d 151, 153, 55 Ohio App. 
151. 

43; Kan.—City of Liiberal v. Blank- 
enshlp, 21 P.2d 893, 894, 136 Kan. 

475— State v. Osawkee Tp., 14 Kan. 
418, 421, 19 Ain.R. 99. 

Ohio.—^Risner v. State ex reL Martin, 
9 N.E.2d 151, 163, 55 Ohio App. 
161. 

49 C.J. p 1080 note 52. 

44. Kan.—City of Liberal v. Blank- 
eni^p, 21 P.2d 893, 894, 136 Kan. 

476— State v. Osawkee Tp., 14 Kan. 
418, 421, 422, 19 AmJEt. 99. 

45. Kanj—City of Liberal v. Blank-* 
enship, 21 P.2d 893, 894, 136 Karir 
475—State v. Osawkee Tp., 14 Kan. 
413, 482,19 Ain.R. 99. 

Ohio.—^Risner v. State ex reL Mar¬ 


tin, 9 3Sr.E.2d 151, IBS, 66 Ohio App. 
151. 

46. Kan.—State v. Osawkee Tp., 14 
Kan. 418, 421, 19 Am.R. 99. 

Wis.—Holfen*s Bstate, 36 N.W. 407, 
409. 70 Wis. 622. 

47. Kan.—State v. Osawkee Tp., 14 
Kan. 418, 423, 19 Am.R. 99. 

Wis.—^HofCen's Estate, 36 N.W. 407, 
409. 70 Wis. 522. 

48. Phrases 

(1) “Poor law” see 62 C.J.S. p 1029 
note 9. 

(2) “Poor person” defined gener- 
ally see 70 C.J.6. p €89 note 86, and 
defined as nsed in statutes provid- 
Ingr for paupers see Paupers § 1; as 
synonymous with “destitute’* see 26 
C.J.S. p 1245 note 1. 

<3) “Poor relations” as used in a 
wlll see the C.J.S. titie Wills § 670, 
€dso 49 O.J. p 1082 notes 83, 84. 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 49 C.J. p 1081 note 70 
-p 1082 note 82. 

49. 111.—Sargent Co. v, Shukalr, 138 
BLApp. 380, 384. 

Phrases 

<1) “Pop holes’* see 40 C.J.S. p 409 
note 95. 

(2) “Pop shots;” in blasting or 
quarrying, explosions of light charg- 
es of dynamite, which have been in- 
serted in holes drilled in large frag- 
ments of rock, for the purpose of 
breaking up the rock. 

Kan.—^Eterper v. lola Portland Ce¬ 
rnent Co., 98 P. 179, 76 Kan, 612. 
Minn.—^Brede v. Minnesota Crushed, 
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• Stone Co.. 178 N.W. 820, 821, 146 

Minn. 406. 

50. tJ.S.—^U. S. V. M. Kraus & Bros., 

C.C.A.N.T., 149 P.2d 773, 776. 

51. Century D. 

Phrases 

(1) “Popular electlon'* see Elee- 
tions 5 1 3 (5). 

(2) “Popular govemment*’ see 38 
CJ-S. p 968 note 70. 

(3) “Popular or qui tam actions” 
see Penalties § 8'd. 

(4) “Popular sovereignty;” In the 
abstract, the right of each rnnn to 
do precisely as he pleases with him- 
self, and with ali those things which 
exclusively concem him. Applied to 
govemment, the princlple that a gen- 
eral govemment shall do all those 
things which pertain to it, and that 
the locaJ govemments shall do pre¬ 
cisely as they please in respect of 
those matters which exclusively con- 
cern them.—^Perrysburg v. Ridgway, 
140 N.E. 595, 598, 108 Ohio St 245. 

(6) “Popular use;” the occasional 
and precarious enjoyment of proper¬ 
ty by members of society in their 
individua! capacltles—^without the 
power to enforce such enjoyment ac- 
cordlng to law.—Gilmer v. Lime 
Point 18 Cal. 229, 238. 

52. N.T.—Matter of Silkman, 84 N. 

Y.S. 1026, 1031, 88 App.Div. 102. 

Bxiral popnlation 

(1) The phrase is understood to 
signlfy a people scattered over the 
country and engaged in agricultural 
pursuits or some similar avocation 
requiring a considerable area of ter- 
ritory for its support—State v. Eld- 
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distingaished from tlie rest, as the German popnla- 
tion of New York.53 

The classification of connties according to popnla- 
tion is treated in Counties § 4, and the classification 
of eities in Municipal Corporations § 36. The popn- 
lation of a particnlar distriet for official purposes 
is treated in Censns § 6. 

POPUMST. A member of the people’s party.^^ 

POPULUS. As the first word of maxims as to 
which there have been no recent applications see 
49 C.J. p 1083 notes 10,11. 

POECBLAIN. A highly finished translucent Mnd of 
potteiy, nsnally glazed.^^ It has been distinguished 
from "earthenware" see 28 C.J.S. p 615 note 46.1. 

POBCH. The word "x>orch” is nsed in a variety of 
senses, differing somewhat in different localities in 
this cotintry.56 it may be applied to a shelter in 
front of a door, and it may be used as a generic 
teim to inclnde a shelter with closed sides as well 
as one with piUars.®'^ Thus, the forms that a porch 
may take are varioiis;®^ it may be an open append- 
age attached to the inclosed part of the bnildingjSS 
it may be inclosed save for the doorway, and it may 
be open to the outside on three sides, with its onter 
comers supported by eolximns or piers, and it may 


extend above by more than one story.®® It may be 
large enongh to serve as a covered walk.®i 

Practically all of the definitions indicate that a 
porch is a particnlar kind of entrance,®2 and, wheh 
the word is employed by architeets in its technical 
sense, it denotes an entrance or open vestibule in 
connection with a doorway.®® Whatever may have 
been the meaning of the word “porch” in ancient 
times, it is said that in modem architectare it is 
always a part of a bnilding;®^ an integral part of 
a honse;®® but from the standpoint of building line 
restrictions a porch is something apart from the 
main body of the house, as discussed in Municipal 
Corporations § 1705. 

Many good definitions of the word “porch” have 
been given,®® and it has been defined as meaning an 
entranceway or vestibule ;®7 an open passageway;®® 
a portico;®® a terrace;*^® a verandaa covered 
entrance to a building.'^® It has also been defined 
to be a covered place of entrance to a building aud, 
differentiated from its principal mass;*^® a covered 
way or entrance, whether inclosed or uninclosed;74 
an exterior appendage to a building, forming a 
covered approach or vestibule to a doorway. ^5 

“Porch” is embraeed in the definition of “por- 
tico,”*^® and has been held a broad enough term to 
embrace such structures as a marquee,'^'^ a sleeping 
porch,and a sun porch but it does not embrace 


son, 13 S.W. 268. 264, 76 Tex. 302, 
7 Ii.RJL 733. 

(2) The phrase has been dlstin- 
guished from “town population.”— 
State V. Bldson, supra. 

Othar phrases as to which more 
recent adjudications have not been 
fonnd see 49 C.J. p 1082 notes 6-8. 

53. N.T.—Matter of Silkman, 84 N*. 
T.S. 1026. 1038. 88 App.Div. 102. 

54. Neb.—Porter v. Fllck, 84 N.W. 
262. 263, 60 Neb. 773, 778. 

55- UJ5.—Sargent Co. v. IT. S., 4 
CustApp. 462. 463. 

49 C.J. p 1083 note 13. 

56. Mo.—Conrad v. Boogher, 214 S. 

W. 211, 214, 201 Mo.App. 644. 

57- Pa.—^Barker v. Hlllgrove, 2 Pa. 

Dist. & Co. 469, 472. 

5& Del.—^McDermott v. Wllson, 174 
A 282. 284, 20 Del.Ch. 212. 

'Hleronimus v. Moran, 111 IT.E. 
1022, 1026, 272 IU. 264. 

59. Hl.—^Brandenburg v. Lager, 112 
NJ3. 321. 324, 272 111. 622. 

6®- I^el.—^McDermott v. Wilson, 174 
A 282, 284, 20 Del.Ch. 212. 

—Hieronlmus v. Moran, 111 NT.E. 
1022, 1026. 272 ni. 264. 

61. Waah.—^Miller v. American Unl- 
tarlan Assoc., 171 P. 620. 621. 100 
Wa^h. 566. 


62. Tex.—W^atherby v. Travelers 
Indemnlty Co., Civ.App., 171 S.W. 
2d 540. 641. 

63. Pa.—^Readlng City v. .Teager, 62 
PASuper. 268, 270. 

64. Wash.—^Miller v. American Unl- 
tarlan Assoc., 171 P. 520, 621. 100 
wash. 665. 

Boes not mean an Isolated Inde- 
pendent structure, but a part of a 
dwelling house or residence.—^^Sowers 
V. Holy Natlvlty Church, 131 A 786, 
787, 149 Md. 434. 

65. Tex.—Stuckert v. Morris, Clv. 
App.. 194 S.W.2d 606, 608. 

66. Tex.—Corpns Jnxls clted In 
Weatherby v. Travelers Indemnity 
Co.. Civ.App., 171 S.W.2d 640. 641. 

49 C.J. p 1083 notes 16—22. 

67. IU.—Brandenburg v. Lager, 112 
N.E. 321, 324, 272 Ul. 622. 

68. 111.—^Brandenburg v. Lager, su¬ 
pra. 

69. 111.—^Hieronlmus v, Moran. 111 
N.E. 1022, 1025, 272 UL 254. 

49 C.J. p 1083 note 28. 

7CL Pa—^R eadlng City v. Teager, 62 
PASuper. 268, 272. 

7i- 111.—^Brandenburg v. Lager. 112 
N-.E. 321, 324, 272 IU. 622. 

49 C.Jr. p 1083 note 30. j 
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72. Tex.—Weatherby v. Travelers 
Indemnlty Co., Clv.App., 171 iS.W. 
2d 640, 541. 

73- Del.—^McDermott v. Wilson. 174 
A 282, 284. 20 Del.Ch. 212. 

111.—^Hieronlmus v. Moran, 111 N.E. 
1022, 1025, 272 111. 264. 

7A Del.—McDermott v. Wilson, 174 
A 282, 284, 20 Del.Ch. 212. 

Ul.—^Hieronlmus v. Moran, 111 N.E. 
1022. 1026. 272 111. 254. 

75- Del.—^McDermott ▼. Wilson, 174 
A 282, 284, 20 Del.Ch. 212. 

111.—^BUeronimus v. Moran, 111 N.E. 
1022. 1025. 272 111. 254. 

76, Mass.—^Attorney General v. Ay- 
er, 20 N.E. 451, 462, 148 Mass. 684. 

77, Md.—^Bal timore v. Nirdllnger, 
102 A 1014, 1019, 131 Md. 600. 

78- Mo.—Conrad v, Boogher, 214 S. 

W. 211, 214. 201 Mo.App. 644. 
Sleeping poroh 

An exterior constructlon deslgned 
to afford a place for open-air sl^ep- 
Ing, with a certain amount of pro- 
tection from the elements.—Conrs,d 
V. Boogher» suprA 

79. N.J.—^Dalstan v. Circle Amuse- 
ment Co.. 22 A2d 246. 130 NlJ.Ea. 
364. ^ 
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a porte-cochere^O or a flight of steps from the Street 
to the second stoiy o£ a buildiiig.Si 

^‘Porcii” and ^^rtico” have been beld to be 
synonymons^^^ and tbe tenns have also been dis- 

tingi 2 ished. 83 - 

‘TorcF' as nsed in deeds witb respect to bnilding 
restiictions is diseossed in Deeds § 164. 

PORCION. A Spanisb word wbicb, as applied to 
land^ is not a teebnical term^ and means no more 
tban portion or paxcel in Englisb.*^ 

POBEIN. As a Greek word meaning to give or 
beget see Parent 67 C.J.S. p 624 note 8 . 

POBS. The £esh of swme, fresh^ or salted, used 
for food.^^ 

POB;N'OGBAFHIG. Of or pertaining to obscene 
literature; obscene 5 licentious.s^ 

POBT. The word ‘^ort” is somewhat indefinite, and 
its meaning is not exact, bnt depends on the con- 
nection in which it is Tised.87 The term is nsed in 
two senses, and in popnlar nnderstanding it de¬ 
notes a particnlar place, bnt in a laxger acceptation 
a ^^rt” comprises nnder one name a distiict of 


many places classed together for the pnrposes of 
revenue-^S The "word ^‘port” is varionsly defined as 
meaning an artificial or natural harbor or haven;39 
a harbor^® or shelter^^ to vessels from a stormj^s 
a sheltered inlet, cove, bay, or recess, into '^rhich 
vessels can enter and in vliich they can lie in safety 
from storm;^s the waters within the gate, or door, 
or outlet toward the sea.^^ Also, a commercial 
point to which vessels resort;®® a place intended 
for loading or unloading goods;^® a place where 
ships are accustomed to load and unload goods, or 
to take on and let off passengers, and where per- 
sons and merchandise are allowed to pass into and 
out of the reahn ;®7 a place either on the sea coast 
or on a river, where ships stop for the pnrpose of 
loading and unloading, from whence they depart and 
where they fihish their voyages;^^ the place where 
port anthorities are esercising jurisdiction.S9 
A port, in common sea phrase, may be said to be 
any saf e station for ships bnt in legal usage a 
port is a place for arriving and lading and nnlading 
of ships in a manner prescribed by law, and near 
to which is a city or town for the accommodation of 
marines and the securing and vending of their 
merchandise a place where persons and merchan- 
dise are allowed to pass into and out of the realm 
and at which customs ofdcers are stationed for the 


80. Tex,—-Weatlierby v. Travelers 
Indemnity Co., Civ.App., 171 6.W. 
2d 540. 541. 

81. Mich.—^People v. Carpenter, 1 
mcb. 273. 283, 284. 

82. Pa.—CoxnmozLwealtli v. Clare. 18 
iPhila. 2S1. 264. 

83. Mass.—Attorney General v. Ay- 
er. 20 N.B. 451, 45^. 148 Mass. 584. 

8ft. Tex.—State v. Orti?, 90 S.W. 
1084, 1086. 99 Tex. 475. 

85. U.S.—Vita Food Products, Ina, 
T. U. S.» 24 C.C.P.A.Customs 248. 
254. 

Ind.—Whltson v. Oulbertson, 7 Ind. 
195. 196. 

Phrases 

(1) ^Mess pork” see 57 CLJ.S. p 
1072 note 27. 

(2) 'TPori: hogs*' see 40 C.J.S. p 
405 note 22. 

(8) '*Pork house” see 41 GJ.S. p 
866 note 83. 

86. N.T.—^People on Complaint of 
Savery v. Gotham Book Mart. 285 
M.Y.G. 563, 567, 158 Mlsc. 240. 

“Pomographlc book” see 11 C.J.S. p 
521 note 97.5. 

87. XJJS, —Campbell v. American Fx- 

port X4ines, 32 F.Snpp. 

48. 45. 

49 OJ. P1084 note 41. 

88; Or.—Straw v. Harris. 103 P. 777, 
779. 54 Or. 424. 


82; Or.—Straw v. Harris, supra. 

A haven and sometbingr more 
A port is a haven, and somewhat 
more, that Is, for arriving and un¬ 
loading ships, etc.—The Cuzco, D.C. 
Wash., 226 F. 169, 176—49 aJ. p 1084 
note 60. 

90. N.T.—Wall V. East River Ins. 
Co., 10 N.T.-Super. 264, 287—De 
Longuemere v. New York F. Ins. 
Co., 10 Johns. 120, 125. 

91- Ala.—Mobile Bay Pilotage 

Com'rs r. The Cuba. 28 Ala. 186. 
196. 

92. N.Y.—Wall V. East River Ins. 
Co., 10 N.Y.Super. 264, 287—De 
Longuemere v. New York P. Ins. 
Co.. 10 Johns. 120, 125. 

93« Or.—Straw v. Harris, 103 P. 777, 
779. 64 Or. 424. 

94. U.S.—U. S. V. New Bedford 
Brldge, C.C.Mass., 27 F.Cas.No.l5,- 
867, 1 Woodb. & M. 401, 493. 

95. Ala.—Mobile Bay Pilotage 
Oomrs. V. The Cuba, 28 Ala. 185, 
196. . 

96. U.S.—The' BaldhlU, C.CJLN.Y., 
42 P.2d 123, 125. 

49 OJ. p 1084 note 52. 

Xt laelndes the natural shelter 
surroundlng water. and also the ahel- 
tered water produced by artificial 
Jettiea etc,—^The BaldhUl, supra. 

97. U.S.—Campbeli v. American Ex- 
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I port DInes, D.C.N.T., 32 F.Supp. 
' 43, 46—Hamburg-American Steam 

Packet Co.. v. U. S.. N.Y., 260 F, 
747, 762, 163 C.aA- 79. 

98. U.S.—^Bamburg-American Steam 
Packet Co. v. U. S., supra. 

Da—^Packwood r. Walden, 7 Mart, 
NJS., 81, 88. 

49 C.J. p 1084 note 51. 

Plaoe on hlgh seas where ships 
are not accnstomed to stop, or to 
take on or to discharge cargoes, 
where vessels cannot anchor, and 
which Is not a place of safety for ei- 
ther ship or goods, cannot be re- 
garded as a port—Campbell v. Amer¬ 
ican Export Dines, D.C.N.Y.. 32 F. 
Supp. 43, 46—Ham burg-American 
Steam Packet Co. v. U. S., N.Y., 250 
P. 747, 764, 163 C.C.A. 79. 

99. U.S.—Yone Suzuki v, Central 
Argentine R. Co., C.CA,N.Y., 27 
F.2d 796. 802. 

1. Md.—^The Wharf Case, 8 Bland 
361. 369. 

2. Or.—Corpus Juris dted in State 
ex rei. MitcheU v. U. S. F^delity & 
Guaranty Co., 24 P.2d 1037, 1042, 
144 Or. 535. 

49 C.J. p 1085 note 58. 

The legal llmlts of a port are sudi 
as are fixed or recognized by the 
statutes of the state or of the Unit¬ 
ed States.—Devato v. Elght Hundred 
and Twenty-Three Barrels of Plum¬ 
bago, D.C.N.Y., 20 F. 510, 513. 
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pnrpose of inspecting or appraising imported goods.5 
In this sense a port may exist on the frontier, where 
the foreign comiminication is by land.^ 

In the conmiercial sense and by the most ancient 
definitions, a port is an inolosed place where vessels 
lade and xinload goods for export or import.^ 

As nsed in policies of marine insuranoe, the term 
«port” may embraee any place where it is customary 
to load or nnload vessels see Insurance § 312 d. 

^TPort” has been held to be synonymous with 
«distiict” see 27 C.J.S. p 366 note 90.2, and has 
been compared with, or distingoished from, “high 
seas” see 39 C.J.S. p 899 note 18.1, and “place” see 
70 C.J.S. p 1094 note 69. ^Tort” and ^Tiarbor” have 
been held to be synonymous, and the terms have also 
been distinguished see 39 C.J.S. p 774 notes 54> 55. 

Phrases employing the word “port” are set out in 
the note,® and for additional phrases as to which 
more recent adjudications have not been found see 
49 C.J. p 1086 notes 78-98. 

FORTABLE. Capable of being bome or carried; 
easily transported movable.8 

8L IT.S.—Hamburg-Amerlcan Steam 
Packet Co. v. U. S., N.Y.. 250 F. 

747. 762. 163 dC.A. 79. 

4, T7.S;.—Hamburgr-Aznerican Steam 
Packet Co. v. U. S., supra. 

&. U.S.—^Devato v. Eigrht Hundred 
and Twenty-Three Barrels of 
Plumbago. D.C.N.Y., 20 F. 610, 616. 

49 C.J. p 1086 note 67. 

Place of aotnal use 
"Not any place wlthln the geo- 
graphical llmlts of the same name 
where ships might load and unload. 
but where they In fact do so. 1. e., 
where they are accustomed to do so.” 

—Campbell v. ,, American Export 
Lines, D.aN.T., 32 P.Supp. 43. 46— 

Devato V. Elght Hundred and Twen- 
ty-Three Barrels of Plumbago, D.C. 

N.T., 20 P. 610, 616. 

& Phrases 

(1) “Dqmestlc .port” diatingrulshed 
fpom "foreigm port” see Foreign 36 
CLJ.S. p 1247 note 67. 

(2) "Foreign port" see 36 aj.B. 
p 1247 notes 60-67. 

(3) "Home port” see the C.J.S. tl- 
tle Shlpplng S ,3. also 29 C.J. p 768 
note 36-p 769 note 88. 

(4) “Port charges” see the C.J.S. 
tltle Shlpplng § 41. 68 C.J. p 197 note 
43r-p 198 note 69. 

(6> fTort of dellversr” see the C.J. 

5. tltle Seamen S 102, also 49 C.J. 

P 1086 pote 66. 

(6) "Port of departure” see 26 C.J. 

S. p 718 note 70. 

(7) "Port of destinatlon” defined 
and dtotl ng uls h ed from "port of dis- 


'Tortable” has been distinguished from “station- 
ary.”® 

FOBTE-OOCHERE. A term, derived from **port€?' 
(gate) and cochere from “coche” (coach), borrowed 
from the Prench.i® It is a large gateway allowing 
vehicles to drive into a courtyard.^^ Sometimes in 
the United States it is applied erroneously to a 
covered carriageway, or carriage porch.!® In this 
sense it may or may not be inclosed by gates or 
doors, the inclosed porte-cochere being well-known in 
this eountry.i® However, in the United States, it 
is not used exclusively to signiify a carriage poreh.i^ 


PORTER. The term '^orter^' literally means a 
doorkeeper or one who is in charge of a door or a 
gate;i® but in the development of the language it 
has come to have a broader meaning and may des¬ 
ignate an attendant in a sleeping car or parior car 
who makes up the berths and waits on the pas- 
sengers,^® or it may refer to one who carries bur- 
dens or luggage for hire, as at hotels or railway 
stations.^*^ 


8. N.C.—GofE V. Pope, 83 N.C. 123, 

124, 126. 

49 O.X p 1086 note 2. 
phrases 

(1) "Portable erane” see 21 C.J.S. 
p 1036 note 92.1; distinguished from 
"fixed erane” see 36 ,C.J.Si. p 886 note. 
86 . 

(2) "Portable electrlc lampi** see 
Electricity 5 1 b. 

(3) ‘^Portable englne” see 30 C.JfcS. 
p 251 note 13. 

9. N.C.—GofC V. Pope, 83 JST.C. 123, 

125. 

10. Mo.—Conrad v. Boogher, 214 'S. 
W. 211, 216, 201 Mo.App. 644. 

Tex.—Oorpns Juris aaoted la. Weath- 
erby v. Travelers Zndemnlty Co., 
C1V.APP.. 171 e.W.2d 640, 641. 

11. Majss.—Hartt r. Rueter, 111 N.B. 
1046. 1047, 223 Mass.'207. 

Tex.—Corpus Jnrls guoted Ixl Weath- 
erby v. Travelers Indemnity Co., 
,Clv.App„ 171 S.W.2d 640, 641. 

12. . Mass.—Hartt v. Rueter, 111 KJBl. 
1046, 1047, 228 Mass. 207. 

Mo.—Conrad v. Boogher. 214 S.W. 

* 211, 216, 201 Mo.App. 644. 

13. Mo.—Conrad v. Boogher, supra. 

14. Mo.—Conrad v. Boogher, supra. 

16. HI.—^Kaplan v. XT. S. Fidellty '& 
Guaranty Co., 256 niJUpp. 487, 443.. 

16. ,lll.—Eaplan v. U. ^ 

Guaranty Co., supra. 

17- HI.—Kaplan v. XT:^ S. Fiaellty;& 
Guaranty Co., suprf^ 

49 C.J, p 1087 ndte 18. ! 


charge” see 26 C.J.S. p 1245 note 88. 
For construction of the term In ma¬ 
rine Insurance policies see Insurance 
S 334 b (2) (b). 

(8) “Port of discharge” see 26 C.J. 
S. p 1330 note 48, also the C.J^S. tltle 
Seamen § 80, 49 C.J. >p 1086 note 70. 
For construction of the term In ma¬ 
rine Insurance policies see Insurance 
§ 334 b (3) (a). 

(9) "Port of documentation” see 
the C.J.S*. tltle Shlpplng S 3. aJso 49 
C.J. p 1086 note 71. 

(10) "Port of entry” withln reve- 
nue laws see Customs Dutles S 38; 
power to establish ports of entry for 
alrplanes Crossing International bor- 
der see Commerce § 136. 

(11) '^Port of reglstry dr enroll- 
ment” see the C.J.S. tltle Shlpplng S 
3, 68 C.J. p 32 note 32. 

(12) "Port of unlivery” see the 
C.J-S. tltle Seameri § 102, also 49 C.J. 
p 1086 note 76. 

(13) "Port regulatlons” see Com¬ 
merce 5 37. . 

(14) "Fort risk” wlthin terms of 
marine Insurance ipolicy see Insur¬ 
ance 9 312 a. 

(15) "Port warden” see, the C.J.e. 
tltle Shlpplng S 8, also 49 C.J. p 1088 
note 70. 

(16) "Safe port” see, the q.J.S. tl¬ 
tle Shlpplng 9 52, also 49 C.J. p 10^6 
note 77. 

7, Mass.-r*McDonough v., Almy, 105 

K.E. 10l2, 1016, 21,8 Mass. 409, AJun. 

Cas.l916D 855. ., 
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The Word "porter'' is also the name of a variety of 
beer as stated in Intoxieating Liquois § 13. 

PORTPOLIO. A portable case for keeping, nsnally 
witbont folding, loose papers, prints, drawings, or 
the like; sneh a case nsed for docnznents of state; 
bence the office and functions of a minister of state 
ox member of cabinet; as to receive the portfolio of 

war.is 

It has been held synonymons with "position."!® 

POSTICO. A Word nsually applled to a shelter 
in front of a door, althongh formerly in its classic 
sense, and possibly stili in elose discnmination, 
SQggesting length and a roof snpported by pillars.^o 
It is defined as meaning a veranda .21 The teim has 
been held to inclnde snch stractnres as a marqnee 
see 55 CJ'.S. p 802 note 50, and porch see ante p 227 
note 76. "Portico" and "porch” have been held to 
be synonymons, and the terms have also been dis- 
tingiushed see ante p 228 notes 82y 83. 

POBTION. A Word variously defined as, or nsed 
as meaning, a division;22 a partj^S a part of any- 
thing, either separated from a whole or merely 
oonsideired by itself withont actnal separation.24 
Also an allotted part;25 a share;26 a paxcel;27 a 
division in a distribntion;28 a share of an estate 
or the like, reoeived by gift or inheritance.28 

The term may be employed as refeiring to a 
l^jacy,®® a widow's award^i or distribntive share ,22 
or that part of a parenfs estate, or of the estate 
of one standing in the place of a parent, which is 
given to a ehild.28 


When applied to property acqnired from one's an- 
cestor, the word is the most comprehensive which 
can be nsed, broad enongh to inclnde, and intended 
to cover, all the property or estate thns received.®^ 

^Tortion'^ has been held eqnivalent to, or synony¬ 
mons with, ‘Tjlock” see 11 C.J.S. p 364 note 59, ‘^ot” 
see 54 C.J.S. p 841 note 47, "part” see 67 C.J.S. p 
878 note 36, and "share.”35 

Phrases employing the term "portion” are set ont 
in the note.26 

PORTION L^OITIME. TJnder the law of Spain, 
portion 14gitime is only the nsnfmct of one third of 
a testator's property as to which the widow is known 
in Spain as a "forced heir.”27 

PORTLAND GEMENT. See 14 CJT.S. p 61 note 97. 

POETO RIGO. See Pnerto Rico post. 

PORTRAIT. A carved or molded fignre; a statute; 
a scnlptnre; also, a visible representation or like- 
ness, an image, a copy; a likeness of an individual 
prodneed by art.®® The word "portrait” inclndes 
any representation of a person, whether by photo- 
graph, painting, or scnlptnre, and a manikin in 
form, f eatures, and likeness of a hnman modd is a 
portrait.28 

PORTUS EST LOGUS IN QUO EXPORTANTUR 
ET IMPORTANTUR MERES. See 49 C.J. p 1088 
note 68. 

POSE. Affirm;40 to state as a proposition.^^* 


18. Webster New Int.D. 

19. Mont.—Smlth v. School Distrlct 
No. 18, Pondera Connty, 139 P.2d 
518. 528.115 Mont. 102. 

aa Mass.—Attomey General v. 
Ayer. 20 N.E. 451. 452. 148 Mass. 
684. 

21. ni. —^Hleibnlmus v. Morao, 111 
K.SL 1622, 1025. 272 HI. 254. 

22. ni.—Dlcklson v. Dicklson. 28 N. 
H 792, 793, 138 BL 541, 32 Ain.S.R. 
163. 

28 . Ala.—Holly v. State, 54 Ala. 238, 
240. 

49 C.J. p 1087 note 27. 

2^ Wasb.—School Dist. No. 103, 
Clark Connty v. Wilson, 31 P.2d 
, 533, 534, 177 Wash. 304. 

25 . Ky.—Incompte v. Davis* Ex*r, 
148 S.W.2d 29^ 294, 285 EZy. 433. 
Wasb.r-d5<diool Dist. No. 103. Clark 
County V. Wilson, 81 P.2d 533, 634, 
Ifl Wasb. 304: 

28. Ky.—Xiecompte v. Davis* Ex’r, 
143 aW.2d 292, 294, 235 Ky. 438. 


Wash.—School Dist. No. 103, Clark 
County V. Wilson, 31 P.2d 533, 634, 
177 Wash. 304. 

49 C.J. p 1087 note 28. 

27- Ky.—Lecompte v. Davis* Bx'r, 
148 S.W.2d 292. 294. 295. 285 Ky. 
433. 

28. Ky .—Lecompte ▼. Davis* Ex*r, 
supra. 

29. Ky.—Lecompte Davls* Ex’r, 
supra. 

30. Or.—Stubbs v. Abel, 233 P. 852. 
859. 114 Or. 610. 

31. m.—Weaver v. Weaver, 109 111. 
225. 231—'Pavlicek v. Roessler, 121 
HIAlPP. 219. 222. 223. 

32. Hl.—^Pavlicek v. Roessler. supra. 

33. B^y.—^Lecompte v. Davis* Ex*r, 
148 S.W.2d 292. 294, 285 Ky. 433. 

49 C.J. p 1087 note 33. 

34. Pa.—Appeal of Lewis, 108 Pa. 
133, 137. 

35- Pa.—Appeal of Lewis, supra— 
Rankln's Estate, 41 PaSuper. 410, 

I 415. 


36. Fbxases 

(1) “A portion of" is defined as 
meaninsr a component part of a giv- 
en substance which may or may 
not be separated from the whola— 
In re Kllbom's Will, 2 N,T.S.2d 896, 
899. 166 Misc. 627. As not synony- 
mous with “included in” see 42 C.J.3, 
p 527 note 4'5. 

(2) **Marrla8re portion” see 55 C.J. 
S. p 802 notes 54, 55. 

(3) Other phrases as to which 
more recent adjudlcatlons have not 
been found see 49 C.J. p 1088 notes 
35-49. 

37. N.T.—^In re Smlth'8 Estate, 48 
N.T.S.2d 631, 634, 182 Misc. 711. 

See Legitima 52 C.J.Sw p 1049 note 
74. 

38. N.T.—^Toung v. Greneker StU- 
dlos, 26 N.T;S.2d 357, 358. 175 Misa 
1027. 

39. N.T.—^Toung v. Greneker Stu- 
dlos, supra. 

4a m.—Campbell v. Morris, 224 IU. 
App. 569, 573. 

41. m. —Campbell r. Morris, suihra 
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POSITION. An indefinite tenn,42 defined as mean- 
ing place, site, stationj^S situation;44 the spot 
where a peison or thing is placed or takes a place 
the state of being placed 6 the place where any- 
thing is or is placed ;47 the manner in which any- 
thing is placed with reference to other things.48 

The word is also defined as meaning postnre;49 
iank;50 and in this latter sense an approved defini- 
tion of “position” is relative place, situation or 
standing; specifically official rank or statns.si It 
is said that the tenn may inclnde that of an officer 
or may he limited to that of an employee.®^ 

'Tosition” has been held to be synonymons with 
‘7)ed” see 10 C.J.S. p 224 note 71.1, ^Tjerth” see 10 
C.J.S. p 346, %illet” see 10 C.J.S. p 387 note 38JL, 
«'dignity” see, 26 C.J.S. p 1307 note 6.1, “duty'' see 
28 C.J.S. p 596 note 91.1, “incnmbency" see 42 C.J. 
S. p 647 note 17JL, '^intendency” see 46 C.J.S. p 
1102, "place” see 70 C.J.S. p 1094 note 57, "port- 
folio” see ante p 230 note 19, "post,”53 «professor- 

sliip,”5^ "rank,”55 and "situation.”56 


It has been distinguished from "employment” see 
30 G.J.S.p234note77. 

The distinction between a "position” and an 
"office,” with respect to pnblic office generally is 
discnssed in Officers § 2 a. The distinction between 
"position” and "employment,” "office,” and "place” 
with respect to mxinicipal emplo 3 nnent or office hold- 
ing is treated in Municipal Corporations § 701. 

POSITIVE. Absolute ;57 arbitrarily laid down;58 
certain;52 confident; decisive; indispntable;®® de- 
termined by declaration, enactment, or convention, 
and not by natnre;®^ direct; opposed to, circxtm- 
stantial;52 cxpress;®® incontestable; sure; not 
donbtfnl; not admitting of donbt or denial; un- 
deniable.®^ 

As an electrical term, "positive” is defined m 
Electrioity § 1 b. 

‘Tositive” has been distingn^ished from '^rob- 

able.”65 

"Phrases^* employing the word are set ont in the 


42. N.T.—^People V. IBngrland, 46 N. 
T.S. 12, 13, 16 App.Div. 97. 

43. Ind.—^Ittenbach v. Thomas, ^6 
' N-.E. 21. 27, 48 Ind.App. 420. 
niTases 

(1) “Position of dangrer'» see 25 C. 
XS. p 999 note 62. 

(2) “Social position” held synony- 
mous with “rank” or “station.”— 
Thill V. Pohlmaji, 41 N.W. 386, 386, 
76 lowa 638. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 49 O.J. p 1089 notes 
86-92. 

44. Ind.—^Ittenbach v. Thomas, 96 
2<r.B. 21, 27, 48 Ind.App. 420. 

N.C.—Jones v. Tuck, 48 IST.C. 202, 206. 

45. Ind.—^Ittenbach v. Thomas, 96 
N.m 21, 27, 48 Ind.App. 420. 

43. N.C.—Jones v. Tuck, 48 N.C. 
202, 205. 

4!7. Conn.—^Redgrate v. Doyle, 196 A. 
196, 198, 123 Conn. 291. 

43. Conn.—^Redgrate v. Doyle, supra. 

49. KC.—Jones v. Tuck, 48 N.C. 
202, 206. 

sa KY.—Matter of Brown, 141 N. 
T.S. 193, 196, 80 Misc. 4. 

Sl. Mont.—Smith v. School Dlstrlct 
No. 18, PondersC County, 139 P.2d 
. 618, 621, 116 Mont. 102.. 

69. N.T.-—People v. England, 46' N, 
T.S.2d 12,- 13, 16 App.Elv. 97. 

53. Mont.—iSmith v. iSchool Dlstrlct 
No. 18, Pondera County, 139 p.2d 
618, 522, 115 Mont. 102. 


54. Mont.—Smith v. fichool Dlstrlct 
No. 18, Pondera County, supra. 

55. N.T.—^In re Brown, 141 N.Y.S. 
193. 196, 80 Misc. 4. 

56. Mont.—Smith v. School Dlstrlct 
No. 18, Pondera County, 139 P.2d 
618, 522, 116 Mont. 102. 

57. Idaho.—^Molyneux v. Twin Falis 
Canal Oo., 36 P.2d 661, 669. .64 
Idaho 619, 94 A.L..R. 1264. 

58. Idaho.— Corpus Juris ciuoted ia 
Molyneuz: v. Twln Falis Canal Co., 
35 P.2d 651, 656, 54 Idaho 619, 94 
A.L.R. 1264. 

N.T.—^Packard Co. v. New York, 187 
N.T.SL 9, 13, 151 App.Dlv. 941. 

59. Idaho.— Corpus Juris (^noted ia 
Molyneux v. Twin Falis Canal Co., 
35 P.2d 651, 656, 64 Idaho 619, 
94 A.L.R. 1264. 

49 C.J. p 1089 note 96. 

60. Idaho.— Corpus Juris ^uoted in, 
Molyneux v. Twin Falis Canal Co., 
35 P.2d 661, 666, 54 Idaho 619, 94 
A.L.R. 1264. 

Va.—Dejarnette v. Commonweaith, 

, 76 Va. 867, 872. 

61. Idaho.— Corpus Juris atLoteid In 
Molyneux v, Twin Falis Canal Co., 
86 P.2d 651, 656, 64 Idaho 619, 94 
A.L,R. 1264. 

N.T.—Packard Co. v. New' York, 137 
N.Y.S. 9, 13, 151 App.Dlv. 941, 

62. Idaho.— Corpus Juris qnoted In 
Molyneux v. Twin Palis Caual Co., 
35 P.2d 651, 656, 54 Idaho 619, 94 
A.L.R. 1264. 

Pa.—Schrack v. McKnlght,' 84 Pa 
26, 30. : 

63. Idaho.— Corpus Juris iinoted In 
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Molyneux v. Twin Palis Canal Co., 
35 P.2d 65i; 656. 64 Idaho 619, 94 
A.D.R. 1264. 

49 C.J. p 3 089 note 2. 

64. U.'S.—In re Hollywood Cabaret, 
C.C.A.N.Y., 6 F.2d 661, 657. 

Idaho.—Corpus Juris g.noted in Moly¬ 
neux V. Twin Falis Canal Co., 36 P. 
2d 661, 656, 54 Idaho 619, 94 A* 
L.R. 1264. 

Slxnilarly defined 

(1) Not admitting of doubt, con- 
dltlon, or qualin^tion. 

Idaho.—Corpus Juris qnoted in Moly¬ 
neux V. Twin Falis Canal Co., 35 
P.2d 66JL, 656, 64 Idaho 619, 94 A. 
L.R. 1264. 

Va—^Dejarnette v. Commonweaith, 
76 Va 867, 872. 

<2) That which is clearly ex- 
piressed. 

Idaho.—Corpus Juris quoted in Moly¬ 
neux V. Twin Palis Co., 35 P.2d 
651, 656, 54 Idaho 619, 94 A.1..R. 
1264. 

Va—^Dejarnette v. Commonweaith, 
supra 

(8) Deflnitely or formally lald 
down or imposed; prescrtbed by ex- 
press enactment; hence, expllcltly 
or unquallfiedly expressed; admit¬ 
ting of no doubt, condltion, qualifl- 
catlon, or. discretion; compelling a9- 
sent or obedlence; pereznptory; ' in- 
disputable; expliclt; debite; dec^- 
sive; also, colloquially, downrighf; 
absolute; as, a positive declaration, 
promlse, Instruction, proof, ‘' lieA^^ 
Molyneux v. Twin Falis Co., 35 P:dd 
651, 656, 54 Idaho 619, 94 AuD.R. 3L264. 

65. U.S.—^In re Hollywood' Oabsipt, 
C.C.A,N.Y., 6 fi'.2d 651, 668. ^ ; 
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note,®® and for additional plirases as to whieli more 
reoent adjndieations haYe not been found see 49 
C J". p 1090 notes 17,25-27. 

POSITIVELT. Certainly; witbont doxibt.®^ 

“Posiiively^ has been compared mth "actually’' 
see 1 G.J.S. p 1445 note 42. 

POSITO; POSmrS. As the fiist words of max¬ 
ima as to whieh there have been no recent applica- 
tlons see 49 0p 1090 notes 40,4L 

POSSE. A foice with legal anthority; a detaoh- 
ment; an anned band.®® The word "posse” also 
means possibility,®® being chiefy nsed in this sense 
in the phrase "in posse” which is disenssed in 42 C. J. 
S. p 491 note 31. 

POSSESS. Aceording to its etymology, the word 
"possess” means to sit npon.70 It is varionsly de- 
fined aa meaning to have and to hold;*^^ to have 
actnal eontrol, care^ and management and not 
a passing eontrol, fleeting and shadowy in nature;'^® 
to enjoy in peison;^^ to occnpy in person;*^® to 
have a jnst right to;*^® to be master of.*^^ 

The term "possess,” nsed in connection with prop- 
erty, is defined in Property § 14; and in connection 
with statntes relating to nnlawfol possession of in- 
toxicating liqnois is dedned in Intoxieating liqnors 
i222b. 


‘T^ossess” has been held eqnivalent to, or synony- 
mons with, "eontrol,” see 18 C.J.S. p 33 note 68.1, 
"hold,” see 40 C.J.S. p 407 note 62, "occnpy,” see 
67 C.J.S. p 83 note 36, and "own,” see 67 O.J.S. p 
548 note 75. It is snbstantially synonymons with 
"kept” see 51 C.J.S. p 427 note 61. 

Possessing. The present participle of the vexb 

"possess.”78 

Possessed. A variable term, having different 
meanings depending on the circnmstanees in which 
it is nsed.79 It may imply no more than a ooiporeal 
having,®® and it is defined as meaning h^d by law- 
fol title.®! There is nothing in the word ^^ssessed” 
which imports legal title as distinet from beneffeial 
ownership;®® and it sometimes implies no more than 
that one has a property in a thing; that he haa 
it as owner; that it is his.®® In this sense it may 
be nsed even thongh an intmder may have exdnded 
the owner for the time beii^.®^ It is only in its 
technical or strictly legal sense that it can be limited 
to mean only actnal physica! possession, or the 
right of immediate actnal possession.®® 

POSSESSIO. In the civil law that condition of faci 
nnder which one can exercise his power over a 
corporeal thing at his pleasnxe, to the exclusion of 
ali others.®® 

Maxims, ^Tossessio” as the first word of maxims 


68. Tlirasaa 

(1) ‘TPositive and negative evl- 
dence" see EMdence S 2. 

(2) “Positive dnty” see 28 C.J.S. 
p 598 notes 20» 21. 

<3> “Positive fraud*' see Praud S 2. 
(4) “Positive head" see 89 C.J.S. 
p 808 note 68. 

(6> 'W^oeltive knowledge** dlstln- 
goisihed from **belier' see 10 C.J.S. 
p 238 note 49. 

(8) ‘Positive law" see 62 C-J.St 
p 1028 note 98-p 1029 note 4. 

(7) “Positive proof** see Evidence 
I 4. 

(8) "Positive servitude** see Ease- 
ments l 3. 

(9) 'Tosltive wrong" is a wrongful 
act. wilfully committed.—Padgett v. 
Missonri Hbtor Distrlbuting Corpo- 
xation. Mo., 177 8.W.2d 490» 492. 

(10) "Sale positive*' see tbe C.J.S. 
ttOe Sales S 1. also 49 C!^. p 1090 
note M. 

07. SICL—-Kbttman ▼. Ayer» 32 SLCX. 
652. 572. 

ak Webstar Kew Int.D. 

Fosse comitatos see the GLJ.S. title 
Sheri^. and Consiables { 34, 57 CL 
jr. p 733 note 78-p 774 note 89. 
esi. Ia.—G nidry v. Calre. 160 So. 
822r 624. 825^ 181 La. 895. 


70. Me.—Puller v. Puller, 24 A. 946, 
947, 84 Ma 475. 

71. Ma—^FWler v. Puller, supra. 

72. U.S.—U. e. V. Wainer, OA-HL, 
170 F.2d 603, 606. 

Mo.—State v. Cooper, App., 32 6.W. 

2d. 1098, 1099. 

49 C.J. p 1090 note 51. 

Phrases employing the word **pos- 
sess" and as to which more recent 
adjudicatione have not been found 
see 49 O.J. p 1091 notes 68, 70, 73, 74, 
76, 82. 

73. TT.S.—IT. S. V. Wainer, CJLIU., 
170 F.2d 603, 606. 

Mo.—State v. Cooper, App., 82 S.W. 
2d 1098, 1099. 

74. N.T.—In re Von Kleist's Wlll, 
270 N.T.SL 485, 240 App.Div. 436. 

75- Me.—Puller v. Puller, 24 A. 946, 
947, 84 Ma 47'5. 

49 C.J. p 1090 note 56. 

76, Kan.—Trlpp v. U. S. Pire Ins. 
Co. of New York, 44 P.2d 236, 238, 
141 Kan. 897. 

Ky.—^Nevin v. Liouisville Trust Co., 
79 S.W.2d 688, 689, 268 Ky. 187. 

49 C.J. p 1090 note 52. 

77- Kan.—^Tripp v. U. S. Pire Ina 
Co. of New York, 44 P.2d 236, 288, 
141 Kdn. 897. 
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Ky.—Nevin v. Louisville Trust Ca, 
79 S.W.2d 688. 689, 253 Ky. 187. 
49 C,J. p 1090 note 46. 

78. Webster New lnt.D. 

Phrases employing the word "pos- 
sesslng," and as to which more re¬ 
cent adjndieations have not been 
found see 49 C.J. ip 1091 notes 79, 80. 

79, CaL—In re Dlllingham, 238 P. 
367, 369, 196 Cal. 525. 

Mich.—Thompson v. Moran, 7 N.W. 

180, 181, 44 Mich. 602. 
sa Cal.—In re Dillingham, 238 P. 

367, 869, 196 Cal. 525. 

49 CLJ. p 1091 note 63. 

81. N.C.—Wooten v, Whlte, 34 S.B. 
508, 509, 125 N.C. 403. 

Phrases employing the word “pos- 
sessed" and as to which more re¬ 
cent adjudicatione have not been 
found see 49 C.J. p 1091 notes 66-35. 

88. Pa—^Thomson v. pidellty Trust 
Co., 110 A. 770, 773, 268 Pa 203. 

83. Mich.—^Thompson v. Moran, 7 N. 
W. 180, 181, 44 Mich. 602. 

84. Mich.—^Thompson v. Moran, su¬ 
pra 

85. Ky.—^Bingham v. Ctommon- 
wealth, 244 S.W. 781, 783, 196 Ky. 
818. 


86. Black 

49 C.J. p 1092 note 87* 
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as to wMch thexe have been no recent applications 
see 49 C.J. p 1092 notes 88-90, p 1108 notes 
56, 57, 59. 

POSSESSION*. It bas been said tbat in eommon 
speech and in legal terminology no tenn is more 
ambignous tban the word “possession,”»^ whether 
considered in its relation to real property or per- 
sonal property, and tbis is especially true when it 
occnrs in statntoiy provisions.88 The term has a 
variety of meanings,^^ and disassociated from the 
context of a writing, and nnexplained by snrround- 
ing cirenmstances, it is snsoeptible of different 
meanings,^® and may mean several things, or com- 
binations of them-^i It is interchangeably nsed to 
describe actnal possession and constructive posses- 
sion,^^ which often so shade into one another that 
it is difficnlt to say where one ends and the other 
b^ins.^® 

Possession expresses the closest relation of fact 
which can exist between a corporeal thing and the 
person who possesses it, implying an actual ph 3 ^ical 
contact, as by sitting or standing upon a thing; 


denoting custody coupled with a light or interest of 
proprietorship;96 and “possession” is inelusive of 
“custody,” although “custody” is not tantamount to 
“possession.”9® In its full signiflcance, “possession” 
connotes domination or supremacy of authority.®"^ 
It implies a right and a fact; the right to enjoy an- 
nexed to the right of property, and the fact of the 
real detention of a thing which would be in the 
hands of a master or of another for him.®® It also 
implies a right to deal with property at pleasnre 
and to exclude other persons from meddling with 
it.®® Possession involves power of control and in- 
tent to control,1 and all the definitions contained in 
recoghized law dictionaries indicate that the element 
of custody and control is involved in the term 
“possession.”® 

While it has been said that the word “possession” 
is capable of no exact dednition,® and that efforts 
of courts and jurists to fix its meaning with some 
dehniteness and certainty have avoiled little to 
clarify its ambiguity,^ it nevertheless has a variety 
of definitions and interpretations.5 It is variously 
defined as meaning the act® or stateof possessing; 


87. Conn.—Hancock v. Finch, 9 A.2d 
811, 812, 126 Conn. 121. 

TTan. —^T tIpp V. U. S. Flrc Insuranco 
Co. of New York, 44 P.2d 236, 288, 
141 Kan. 897. 

Neb.—^Boyd v. Travelers Flre Ins. 
Co.. 22 N.W.2d 700, 702, 147 Neb. 
237. 

R.L—^Bennett Chevrolet Co. v. Bank- 
ers & Shlppers Ins. Co. of New 
York, 190 A. 863, 864, '68 R.L 16, 
109 A.L..R. 1077. 

Tex.— Gribbs v. Corbett, CivJVjpP-i 292 
&W. 260. 261. 

49 C.J. p 1093 note 92. 

8& Tex.—Clbbs v. Corbett, supra. 

49 CJ. p 1093 notes 93-95, 

89b ILI.—^Bennett Chevrolet Co. v. 
Bankers & iShlppers Ins. Co. of 
New York, 190 A. 863. 864, 68 R.I. 
16. 109 AL..R. 1077. 

, Ky.—^Pemberton y. Hardln, 80 S. 
W,2d 689. 690, 268 Ky. 638—Nevin 
▼. Louisville Trust Co., 79 S.W.2d 
688, 268 Ky. 187. 

81. N.Y.—^In re Merritt*s Bstate, 46 
N.Y.S.2d 497. 604, 182 Mlsc. 1026. 

XT.S.—National Safe Deposlt Co. 
V. Stead. m., 34 S.Ct. 209. 212, 232 
TT.K 68, 68 L..Bd. 604. 

Neb.—Boyd v. Travelers Fire Ins. 
Co., 22 N.W.2d 700, 702, 147 Neb. 
237. 

—Bennett Chevrolet Co.. v. Bank¬ 
ers & ehippers Ins. Co. of NeW 
York. 190 A. 863, 864, 58 ILI. 16. 
109 AL.IL 1077. 

93. XT.S:—National Safe Deposlt Co. 
V. Stead. m., 34 S.Ct. 209, 212, 232 
68, 67, 58 L.Ed. 504. 


Neb.—^Boyd v. Travelers Flre Ins. 
Co., 22 N.W.2d 700, 702, 147 Neb. 
237. 

94. N.C.—Oross v. Seaboard Air 
Line R. Co., 90 S.E. 14, 16, 172 N. 
C. 119. 

95. Or.—Goodrich Sdlvertown Stores 
V. Colllns, Or., 115 P.2d 832, 335, 
167 Or. 40. 

W.Va.—Gibson v. St. Paul Flre & 
Marine Ins. Co., 184 S.E. 562, 663, 
117 W.Va. 166. 

90. Or.—Goodrich Sllvertown Stores 
V. Colllns, 116 P.2d 832, 336, 167 
Or. 40. 

W.Va.—Gibson v. St. Paul Flre & 
Marine Ins. Co.. 184 S.E. 662, 663, 
117 W.Va. 156. 

97. Conn.—^Hancock v. Finch, 9 A. 
2d 811, 812, 126 Conn. 121. 

WWa.—Gibson v. St. Paul Flre & 
Marine Ins. Co., 184 S.E. 662, 663, 
117 W.Va. 156. 

98. Cal.—Sunol v. Hepbum, 1 Cal. 
254, 263. 

99. 111.—Smith V. Thorne, 9 N.B.2d 
651, 291 X11.APP. 610. 

49 C.J. p 1094 note 18 [a] (2). 

1. U.S.—IJ. S. V. Curzio, .C.A.Pa., 
170 F.2d 364, 367. 

2. Mo.—State v. Lane, 297 S.W. 708, 
709, 221 MoA.pp. 148. 

Tex.—^National Fire Ins. Co. v. Da- 
vis, Civ.App., 179 S.W.2d 316, 818. 

3. Neb.-J-Boyd v. Travelers Fire Ins. 
Co., 22 N.W.2d 700, 702, 147 Neb. 
237. 

4 . ILL—^Bennett Chevrolet Co. v. 
Bankers & Shlppers Ins. Oa of 
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New York, 190 A. 868, 864, 68 ILL 
16, 109 A.L.R. 1077. 

5. Tex.—Glbbs v. Corbett, Clv.App., 
292 S.W. 260. 261. 

e. Ka n .—Trlpp v. TJ. S. Flre Ins. Co. 
of New York, 44 P.2d 236, 238, 141 
Kan. 897. 

Ky.—^Nevin v. Louisville Trust Co., 
79 S.W.2d 688, 689, 258 Ky. 187. 
La.—State v. Crappel, 160 So. 809, 
811, 181 La., 716. 

48 C.X p 1093 note 98. 

Phxases 

(1) “ReducWon to possession** slff- 
nifiles the converslon of a rlgrht ex- 
Istingr as a clalm Inio actual custody 
and enjoyment.—Corpus Jtixls oited 
In. Newell v. McLausrhllu, 9 A.2d 816, 
819, 126 Conn. 138—53 . aj. p 666 
notes 66, 67. 

(2) **To reduce into possession** is 
to take Into possession.—^Klee v. 
Grant, 23 N.Y.S. 856, 866, 861, 4 Mlsc. 

88 . 

(8) **To reduce to possession*' is to 
changre a rlgrht exlstingr as an actlon- 
able clalm Into actual custody and 
enjoyment.—^Klee v. drrant, supra— 
68 C.J. p 666 note 67. 

(4) Other phrases as to ' which 
more recent adjudlcations have not 
been found see 49 G.J. p 1098 nbte 8- 
p 1099 note 68. 

7. Kan.—^Tiipp v. U. 1^. Flr^ Jns. 
Co. of New York, 44 P.2d 28^ 288, 
141 Kan. 897. 

Ky.—Nevin v. Louisville Truirt Co., 
79 S.W.2d 688, 689, 268 Ky. 187. 
La.—State v. Crappel, 160 So. 809, 
sil, 181 La. 715. 
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X>osse^iiig, or Holding as one's own;* ownersMp, 
iiether xigjitful or wrongful;® oTniing or having 
tMng in one^s power.^® 

It is forther defined as meaning custody and con- 
rol;^^ actnal care, control, and management 
ctual control by pbysical occupation;^^ tbe present 
igbt and powcr to control a thingj^^ the detention 
nd control of tbe mannal or ideal cnstody of any- 
hing whicb may be the subject of property, for 
oxe^s use or enjoyment, either as owner or as the 
xroprietor of a qoalified right in it, and either held 
sersonally or by another who exercises it in one’s 
;>lace and name;^® the detention or enjoyment of a 
hhing which a Tnan holds or exercises by himself 
)r by another who keeps or exercises it in his 
fiame;^® thafc condition of fact under wMch one 


can exercise his power over a coiporeal thing at his 
pleasTire, to the exelnsion of ali other persons.^^ 

In law, the term is defined as meaning an act, 
fact, or condition of a person having sach control of 
property that he may legally enjoy it to the excln- 
sion of others having no better right than himself 
the physioal control of a thing which belongs of 
right to nnqnalified ownership in snch a manner as 
to exclude control by other persons.^^ 

The Word '^possession” is also defined as mean¬ 
ing the thing possessed;20 that which anyone oc- 
cupies, owns, or Controls and in this sense, as 
applied to the thing possessed, the word is freqTien;t- 
ly employed in the plTiral,22 denoting property in 
the aggregate; wealth;^» and it may include real 


Miss.—^Hara«ss v. State, 95 So. 
130 Miss. 673. 

j, "Ky. —^Field Purniture Co. v. Com- 
munilsr Loan Co., 79 S.W.2d 211, 
215. 257 Ky. 825. 

la HL—Smith V. Thorne, 9 N.E.2d 
661. 291 m.App. €10. 

Ky, —V. Commonwealth, 43 ©.'W. 
2d 62, 63, 240 Ky. 811—Common- 
wealth V. Lee, 264 S,W. 1112, 1113, 
204 Ky. 675. 

49 ax p 1094 note 11. 

IL Ohio,—Kane r. State, 177 N.B. 

650, 651, 39 Ohio App. 456. 

49 C.X p 1093 note 5. 

Bimllaxly defined 

(1) Control of and dominion over. 
—State V. Lane, 297 S.W. 708, 709, 
221 Mo.App. 148—49 C.X p 1093 note 
3. 

(2) The control or custody of a 

thing for occupation and enjoyment. 
—Starits v. Avery, 213 N.W. 769, 771, 
204 lowa 40L | 

(3) Having personal charge of and 
exercising the right of ownership 
and control.—Terry v. State, 275 S. 
IV. 837, 838, 101 Tex.Cr, 267—New- 
ton V. State. 250 S.W. 1036. 1037, 94 
Tex.Cr. 288. 

(4) Not only a mere physical hold- 
inj;, but also including control of the 
Cliing possessed with the right to 
dispose of it in any manner the pos¬ 
sessor sees flt.—State v. Jones, 194 
P. 585, 587. 114 ■Wash. 144. 

12. Tex.—Vanderhider v. 6tate, 265 
S.W. 1041, 1042, 98 Tex.Cr. 648— 
49 cur. p 1093 note 99. 

Tempooraarar care of property does 
not rise to the dignity of possession 
wltldn the ordlnarlly legal meaning 
of that term. 

Conn.—Hancock v- Finch, 9 A.2d 811, 
812, 126 Conn. 121. 

Or-—Goodrich Silvertown Stores v. 
CoiUlns, 115 P.2d 332, 336. 167 Or. 
40. 


W.Va—Gibson v- St. Paul Pire & 
Marine Ins. Co.. 184 S.B. 562, 563. 
117 W.Va. 166. 

13. Tex.—Stewart v. Patterson, Civ. 
App., 204 'S.W. 768, 771. 

49 C.X p 1093 note 1. 

14. I>el.—State v. Shockley, 126 A. 
181, 32 Del. 492. 

49 CX p 1094 note 13. 

15. Tex.—Corpus Jnris uuoted In 
National Pire Ins. Co. v. Davis, 
Civ.App., 179 S.W.2d 316, 318. 

49 aX p 1093 note 6. 

16. CaJ.—People v. McKlnney, 60 P. 
2d 827. 828, 9 CaI.App.2d 523. 

Tex.—National Pire Ins. Co. v. Da- 
Vis, Civ.App., 179 S.W.2d 316, 318. 
49 C.X p 1093 note 7, 

Similarly defined 

The detention of, or dominion over, 
a thing,—State v. Crappel, 160 So. 
309, 310, 181 La. 715. 

17. m. —Smith V. Thome, 9 N.B.2d 
651, 291 niwAP(P. 610. 

49 C.X p 1094 note 16. 

18. Ky.—Nevin v. Loulsville Trust 
Co., 79 S.W.2d 688, 689, 268 Ky. 
187. 

La.—State v. Crappel, 160 So. 309, 

[ 310, 181 La, 715. 

Miss.—^Falkner v. State, 98 So. 691, 
692, 134 Miss. 258. 

Neb,—^Boyd v. Travelers Pire Ins. 
CJo., 22 N.W.2d 700, 702, 147 Neb. 
237. 

Tex.—National Pire Ins. Co, v. Davls, 
Civ.App., 179 S.W.2d 316, 318. 
‘*What constitates sach possession 
depends upon the suhject-matter and 
the legal system involved; hut. in 
general, all legal systema recognize 
as having possession hlm, (as a 
thief) who has actual physical con¬ 
trol of a thing and holds it for him¬ 
self, the Roman and Civil law dis- 
tinguishing these elements aa the 
corpus of possession (detention, or 
naturalis possessio) and the animus 
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possidendi, calling the two together 
simply possession, or civilis .posses¬ 
sio. Bngllsh law does not expressly 
recognize this distinction but dlstin- 
guishes custody, where one does not 
exercise the physical control for his 
own purposes, fTom possession.”— 
Tripp V. U. S. Pire Ins. Co. of New 
York, 44 P.2d 286, 238, 141 Kan. 897. 

19. N.T.—Colten v. Jacgues Mar- 
cJhais, Inc., 61 N.T.S.2d 269, 271. 

Similarly expressed 
Possession is such control of prop¬ 
erty that the person having it may 
legally enjoy It to the exduslon of 
others, and It means that which one 
occuples or Controls.—Shell v. State, 
42 S.W.2d 19, 20, 184 Ark. 248. 

20. TJ.S.—Connell v. Vermilya- 
Brown Co., C.C.A.N.T., 164 P.2d 
924, 927. 

Miss.—Hamess v. State, 95 So. 64, 
130 Miss. 673. 

N.T.—Crowe v. Blmhurst Contract- 
ing Co., 74 N.T.S.2d 446, 447, 191 
Misc. 585. 

49 C.X p 1094 note 19. 

21. U.S,—Corneli v. Vermilya- 
Brown Co.. C.C.A.N.Y., 164 P.2d 
924, 927. 

N.T.—Crowe v. Blmhurst Contract- 
Ing Co., 74 N.T.S.2d 445, 447, 191 
Misc. 585. 

49 C.X p 1094 note 19. 

22. Wis.—First Wisconsin Trust Co. 
V. Helmholz, 225 N.W. 181, 183, 198 
Wis. 573. 

49 C.X p 1096 note 45. 

“Possessions” compared with or dis- 
tinguished from "curtilage” see 26 
C.XS. p 67 note 29.., 

23. U.S.—Corneli v. Vermilya- 

Brown Co., C.C.A.N.T., 164 P.2d 
924, 927. 

N.T.—Crowe v. Blmhurst Contract- 
ing Co., 74 N.Y.S.2d 445, 447, 191 
Misc. 585—^In re Corrato's Will, 10 
I N.Y.K2d 315. 317, 170 Misc. 385.“ 
49 C.X p 1Q94 note 13. 
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estate where snch is the intention, although this 
is not the technical sigrLificatioii.24 

It is also defined as meaning domimon; as, for- 
eign possessiohs;26 and, while in this sense the 
tenn is not a word. of art descriptive of a reeog- 
nised geographica! or govemmental entity, it is em- 
ployed in a nnmber of federal statntes to describe 
the area to which various congressional statntes ap- 

The nse of the word “possession” with qualifying 
adjeetives is common in the law,^^ and possession 
may be actnal^® or constmctive.29 Possession may 
also be adverse, see Adverse Possession § 1 et seq, 
animo domini,by relation of law,9l civil, see 
Property § 14, contested,32 eontinuous, see Adverse 
Possession § 125 b, corporeal, see 20 C.J.S. p 235 
notes 8, 9, derivative, see 26 C.J.S. p 981 note 48, 
dispnted,33 distinet or exclnsive, see Adverse Posses¬ 
sion §§ 47-52, effective, see 28 C.J.S. p 839 note 
13, hostile, see Adverse Possession §§ 53-124, in 
faet,34 in law,35 innocent, see 43 C.J.S. p 1204 note 
10, lawful, see Adverse Possession § 21, legal, see 
52 C.J.S. p 1044 note 15, mixed, see Adverse Posses¬ 
sion § 193, naked, see 64 C.J.S. p 1083 note 6, na- 
tnral,^® open, notorions, and visible, see Adverso 
Possession §§ 41-46, peaceable, see Adverse Posses¬ 
sion § 140 b, sorambliQg,37 substantial,^^ tnie,39 
nnder color of title,^o and virtnal.^l 

'^Possession” has been held eqnivalent to, or 
synonymous with, "care” see 12 C.J.S. p 1144 note 6, 
and "seizin” see Property § 14. 


It has been compared with, or distingnished from, 
"access” see 1 C.J.S. p 412 note 77, "care” see 12 
C.J.S. p 1144 note' 9, “conceal” see 15 C.J.S. p 793 
note 73, “eustod 3 r” and “enstody of property’^ see 
25 C.J.S. p 70 notes 95, 2, "dependency^^ see 26 C.J. 
S. p 719 note 8, "detention” see 26 C.J.S. p. 1256 
note 15, "occnpancy” and "occupation” see the C.J.S. 
title Property § 14, "receiving and concealing” see 
15 C.J.S. p 794 note 7, and "seizin” see Property 
§ 14. 

“Possession” in the sense of ownership, and as a 
degree of title, and as indicating the holding or 
retaining of property in one’s power or control, is 
treated in Property § 14. 

What constitutes “possession” within the meaning 
of statntes relating to the nnlawful possession of 
intoxicants is treated in Intoxicating Liqnors § 222 
b. '^Possession” as an element of the offense of 
receiving stolen goods is disenssed in the C.J.S. title 
Receiving Stolen Goods § 6, also 53 C.J. p 505 note 
38-p 506 note 52. Criminal responsibility for the 
nnlawful possession of weapons is treated in the 
C.J.S. title Weapons §§ 3-16, also 68 C.J. p 16 note 
77-p 63 note 92. 

For other particnlar applicatione and specihc nses 
of the term consuit the indexes to snch tities as 
Adverse Possession, Bnrglary, Deeds, Landlord and 
Tenant, and Mortgages; and see the Descriptive- 
Word Index. 


24. Me.—Blalsdell v. 69 Me. 

806, 308, 31 Am-R. 278. 

49 C.J. p 1096 note 47. 

25. U.S.—Connell v. Vermilya- 
Brown Co., C.C.A.N.T., 164 F.2d 
924, 927. 

N.T.—Crowe v. Elmhurst Contract- 
ing Co., 74 N.T.S.2d 446, 447, 191 
Misc. 585. 

49 C.J. p 1094 note 19. 

26. II.S.—Vermilya-Brown Co. v. 
Connell, N.T., 69 S.Ct. 140, 145, 335 
UjS. 877. 93 L.Bd. 93. 

27. Kan.—^Tripp v. U. -S. Pire Insur¬ 
ance Co. of New York, 44 P.2d 236, 
238, 141 Kan. 897. 

28. Tex.—Gibbs v. Corbett, Clv.App., 
292 S.W. 260, 261. 

49 C.J. p 1096 note 50. 

**Actual possession** grenerally see 1 
C.J.S. p 1435 note 88-p 1437 note 
23, and Adverse Possession S§ 19- 
40. 

29. Tex.—G-ibbs v. Corbett, Civ.App., 
292 S.W. 260, 261. 

49 aj. p 1096 note 61. 

See the index to the title Adverse 
Possession. and also Property { 14. 


30. La.—Vicksburff, etc., R. Co. v. 
Le Rosen, 26 So. 864, 856, 62 La. 
Ann. 192. 

31. N.J.—^Bacon v. Sheppard, 11 N. 
J.Law 197, 198, 20 Am.D. 683. 

49 C.J. p 1097 note 71. 

32. N.J.—'Powell V. Mayo, 24 N.J.Bql. 
178, 181. 

49 C.J. p 1097 note 73. 

33. Ala.—Southern R. Co. v. BCall, 
41 'So. 136, 136, 146 Ala. 224. 

N.J.—Powell V. Mayo, 24 N.J.E<i. 178, 
181. 

34. N.J.—Bacon v. Sheppard, 11 N. 
J.Law 197, 198, 20 Am.D, 683. 

49 C.J. p 1097 note 81. 

“Possession in fact’* as synonymous 
with “actual possession** see 1 C.J. 
S. p 1436 note 16. 

35. N.T.—Churchlll ▼. Onderdonk, 
69 N.T. 134, 186. 

“Possession in law*' distinguished 
from “actual possession’* see 1 C. 
J.‘S. p 1437 note 21. 


1 37. Scramhling' possession 

(1) A possession without any sa- 
vor of the legltlmate enjoyment of 
property riffhts, and neither sougrht 
nor secured on any such account, but 
whl-ch is only scrambled for by ono 
party or by both because of some 
Bupposed advantage it may command 
In a pendin? struggle.—^Dyer v. 
Reitz, 14 Mo.App. 45, 46. 

(2) A struggle for possession on 
the land itself, not such a contest as 
Is waged in the courts.—Splers v. 
Duane, 64 Cal. 176, 177—56 C.J. p 
884 note 36. 

38. S.C.—^McColman v. Wilkea, 34 S. 
C.L. 466, 471, 61 Am.D. 637. 

49 C.J. p 1098 note 92. 

39. Cal.—Suuol V. Hepbum, 1 Cal. 
264, 263. 

49 C.J. p 1098 note 93. 

40. Pa.—iSee Whitney v. Backus, 24 
A. 51, 52, 149 Pa. 29. 

41. S.C.—^McColman v. Wilkes, 34 
S.CL. 466, 471, 61 Am.D. 687. 

49 C.J. P 1098 note 96. 


36. Black L.D. 
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POSSSSSOE. One who possesses; one who has i POSSESSOBY. Of or peitaining to possession or 
possession.^2 j ^ possessor; of the nature of possession.^® 


42. Black HB. 

4S C.J. p 1108 note 61. 

■‘Bona fide possessor^ see 11 CJ.B. 
p 888 notes 58-62. 


43. Webster New Int.B. 
Plirases 

(1) "Possessory action" 
tions Sia C®0>. 


see 


Ac- 


(2) “Possessory clalm** see 14 C,J. 
S. p 1186 notes 4, 5. 

(8) ‘Tossessory daimant** see 14 
C.J.& p 1191 note 65. 
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POSSESSORY WARRANT 

This Title includes summary proceedings to determine the fact of previous peaceable posscssion of 
personal property and to restore it to such previous possessor; nature and scope of the remedy in general; 
grounds of such proceedin^s and defenses thereto; by and against whom and as to what property they 
may be maintained; procedure therein; judgments and enforcement thereof; review of proceeding^s; 
and costs in such proceedings. 

Hattera not in this Title, treated elseT^hero In thls workp see Descrlptlye-WoTd 

Analysis 

§ 1. Definition, nature, and purpose—^p 237 

2. Construction of statutes—^p 237 

3. Persons by and against whom remedy available—p 238 

4. Grounds—^p 239 

5. Property subjecttowarrant—p240 

6. Procedure in general—^p 240 

7. Hearing—^p 241 

8. Determination—^p 242 

9. -Review by certiorari—^p 243 

See also descriptive word index in the back of this Volume 


§ 1. Definition, Nature, and Purpose 

Tha proceeding by possessory warrant Ia a summary 
remedy glven by statute for the recovery of a personal 
chattel whieh has been taken by fraud, violence, en- 
tlcement, or seduc^fon from the possession of the parj^ 
oomplainlng, or whieh, havfng been in hle recent pos¬ 
session, has disappeared and Is belfeved to be In the 
posseesion of the party complained against. 

The proceeding by possessory warrant is a sum¬ 
mary remedy given by the Georgia code for the 
recovery of a personal chattel^ whieh has been taken 
by fraud, violence, enticement, or seduction from 
the possession of the party complaining,^ or whieh, 
having been in his recent possession, has disap¬ 
peared and is believed to be in the possession of the 
party complained against.® The proceeding is sum- 
mary, harsh, and in derogation of the coixunon 
law,4 and quasi-criminal in its nature.® The purpose 
of the proceeding is to protect and quiet the posses- 
siem of personalty,® but only as against acts whieh 
are inhibited by statute, as discussed infra § 4. 

1- Ga.—^Peacock v. American Piant 
Co., 176 S.E. 262, 49 GkuApp. 267, 

49 C.J. p 1111 note 2. 

2. Ga.—^Peacock v. American Piant 
Co., supra—^Dennard v. Butler. 58 
S.B. 297, 2 Ga.App. 198. 

3. Ga.—Cope!and v. Lucas, 64 S.ES. 

118, 6 Ga.App. 6, 8. 

« C«Jipuii note 4. 


A possessory warrant is not the proper remedy 
to recover possession of property where the title*^ 
or right to possession® is in dispute. Bail trover is 
the appropriate remedy to try these issues, as dis¬ 
cussed in the C.J.S. title Replevin § 344 et seq, also 
65 C.J. p 158 note 30 et seq, and in Georgia trover 
is a statutory remedy in whieh plaintiff may recover 
damages or the property itself, as considered in the 
CJ.S. title Replevin § 377, also 65 C.J. p 172 note 
73 et seq. 

§ 2. Construction of Statutes 

statute authorlzlng possessory warrants shouid be 
strictiy construed. 

Since the proceeding is summary, 'hafsh, and in 
derogation of the common law, as discussed supra 
§ 1, the statute authorizing it shouid be strictiy con¬ 
strued ;® and especially so, since the proceeding un- 

Blrod V. Edwards, 168 S.E. 786, 41 
Ga.App. 490. 

C.jr. p 1111 note 7. 

& Ga.—Dew v. Smlth, 61 S.E. 282, 
180 Ga. 564. 

49 C.J. p 1111 note 8. 

9. Ga.—Bllla v. GIsl, 47 &B.2d 826, 
77 Ga.App. 66—Overstreet v. Deejs, 
184 S.E. 368, 62 GauApp. 689; 

49 aj. p 1111 note 18. 


4. Ga.—Overstreet v. Dees, 184 fl.B. 
868, 62 Ga.App. 689. 

49 C.J. p 1111 note 18. 

5. Ga.—Overstreet v. Dees, supra. 

6. Ga.—^Thajcton v. Faln, 167 S.E. 
886, 48 Ga.App. 126. 

49 C.J. p 1111 note 6. 


Qa.—^Tliaxton V. 

23 ^ 


Fain, supra— 


49 



§§ 2-3 

der the statute, to a certain extent, partakes of a 
criminal nature.io 

§ 3. Persons by and against Whom Remedy 
Available 

a, Persons in whose favor remedy avail¬ 

able 

b. Persons against whom remedy avail¬ 

able 

a. Persons in Whose Favor !Etemedy Available 

One who had actual possession of the property at 
the time or shortly before the defendant's taking or 
receiving possessfon In violatlon of the statute may re- 
cover possession by possessory warrant. 

One who had actual possession of the property at 
the time or shortly before defendant^s taking or 
receiving possession in violation of the statute may 
recover possession by possessory warrant.^! Thus, 
a consignee of goods cannot recover them from a 
carrier by possessory warrant in the absence of a 
bili of lading, it appearing under these circum- 
stances that he never had actual or constructive 
possession of the goods ^^2 and the president of a 
Corporation cannot maintain a possessory warrant 
in his oym name to recover possession of the cor¬ 
porate property of which he has had no prior pos¬ 
session either as an ofiicer or an individuaL^^ 

Landlords, In addition to the ordinary cases in 
which a possessory warrant will issue a landlord 
has the right to repossess crops by possessory war¬ 
rant in ali cases where the cropper unlawfully sells 
or otherwise disposes of any part of a crop, or ex¬ 
cludes the landlord from possession thereof, while 
the title thereto remains in the landlord, as dis- 
cTLSsed in Landlord and Tenant §§ 316^ 822. A land¬ 
lord is entitled to recover by possessory warrant 
under this special section, without showing a com- 
pliance with the requirements of the geners^l sec¬ 
tion,but not in the absence of evidence of acts by 


72 C.J.S. 

the cropper in violation of the landlord section.l5 

Persons jointly interested, Where two persons 
are jointly inter-ested in personal property, either 
legally or equitably, and one of them delivers the 
possession of it to a third person, the other cannot 
recover possession of it by possessory warrant sued 
out by himself alone.^® A possessory warrant can¬ 
not be brought as between those jointly interested 
with respect to a share of the joint property, until 
there has been a division into shares and an assign- 
ment to the owners separately.17 however, by 
the terms of partnership, one partner must have and 
has had the exclusive possession of certain per- 
sonalty, in order to carfy out the objects of the 
partnership, the warrant will, at his instance, lie 
against his copartner who has deprived him of pos¬ 
session by fraud.^® 

Principals, The possession of property by an 
agent is in law the possession of his principal, and 
sufiices to support a proceeding by possessory war¬ 
rant whenever the former, after demand, has re- 
fused to deliver the property to the latter,i® or 
whenever ’ there has been a wrongful taking from 
the agents possession by a third person.20 ^ father 
who has placed personal property in the possession 
of his son to use or manage may. recover it by 
possessory warrant from his son who has converted 
it to his own use,^! or from a third person to whom 
the son has transferred it .22 A father may recover 
by possessory warrant a chattel taken from his 
minor son who was in possession of it by his 

father^s perniission.^S 

Tenants, A warrant will lie at the instance of a 
tenant who has been deprived of his lawfully ac- 
quired, quiet, and peaceable possession of property 
by the landlord, although title is in the latter,^^ Also 
a tenant who has been wrongfully deprived of the 
rented premises by his landlord may recover hy 
possessory warrant the “domestic fixtures” which 
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10 . Ga.—Welman v. Harrls, Oa.Dec. 
'Pt. II 6:3. 

11 . Ga.—Cobb v. Megrath, 36 Ga. 

626—Smlth v. WooeU 194 S.E. 829, 
57 Ga.App. 189—^Bracewell v. 

Moora, 161 S.B. 664, 40 Ga.App. 
832. 

UL Ga.—^Bass t. Glover, 63 Ga. 746, 
747. 

49 C.J. p 1111 note IS¬ 
IS. G€l— i&iiESvoy V. Hussey, 64 Ga. 
814. 

14. Ga.—Yisage v. Bowers, 60 S.E. 

952, 122 Ga. 760—-lAnfl nim v. 

Smlth. 57 S.B. 913, 1 Ga.App. 216. 

15. Ga.—Vlsaffe v. Bowers» 69 S.E. 
962, 122 Ga. 760. 


16. Ga.—^Askew v. 17i<^olson, 10 S. 
EL 1089, 84 Ga. 478. 

17. Ga.—Peebles v. Morris, 3 S.B. 
89, 77 Ga. 636. 

49 C.J. p 1112 note 22. 

18. Ga.— Ivey v. Hammock, 68 Ga. 
428. 

19. Ga.—^Industria! Lximber Co. v, 
Strickland, 30 S.B.2d 792, 71 Ga. 
App. 298—^Headrick Bros. v. 
Wbeat, 174 S.E. 646, 49 Ga.App. 
149. 

49 C.J. p 1112 note 24. 

Kefosal of ballee 

Wbere a paxtnership, succoedlniT 
to ali of the assets of Corporation, 
demanded of bailees of, Corporation 
retum of personalty loaned by cor- 
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poration to bailees, on refusal hy 
bailees to deliver property, posses¬ 
sory wajrrant by partnership was ap- 
propriate remedy.—^Industria! Lum- 
ber Co. v. Strickland. 80 S.B .24 792, 
71 Ga-App. 298. 

20. Gsu—^Hlllyer v. Brogrden, 67 Ga. 
24—^Bracewell v. Moore, 151 S.B. 
664, 40 Ga.App. 832. 

21 . Ga.—^Roseberry v. Hoseberry, 81 
Ga. 122. 

22. Ga.—^Rosebeny v. Roseberry, 
supra. 

23. Ga.—Wynn v. Harrison, 35 S. 
a^'643, 111 Ga. 816.* 

24. Ga.—^Ivey v. Hamnaopk^i 68 Ga. 
428. 
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he has attached to the premises for his own comfort 
and convenience.*® 

h. Feisons agaiost Whom Bemedy Availahle 

A possessory warrant wIII Ile agalnst anyone who has 
uniawfully taken or recelved possession of personal prop- 
erty In the modes detalled in the statute. 

A possessory warrant will lie against anyone who 
has uniawfully taken or received possession of per¬ 
sonal property in the modes detailed in the stat- 
ute.2® Thus the warrant will lie against a principal 
who has the power, custody, and control of the 
chattel, even though it is in the actual possession 
of the agent27 

Public officers, Public officers who, in the dis- 
charge of their oflScial duties, take possession of 
property under a valid statute are not amenable to 
a proceeding by possessory warrant,2 8 although a 
warrant may issue where the officeres act is under 
an invalid statute.29 

Purchasers at judicial sales, The warrant will 
not lie against the purchaser at a judicial sale made 
under Ihe forms prescribed by law, on the ground 
that the trespass was committed by a levying officer 
in taking possession of the property, since the pur¬ 
chaser did not participate in the tort.20 

§ 4. Groimds • 

A possessory warrant lies oniy where It Is shown 
that the defendant acquired possession of the property 
in dlspute In one of the modes prescribed by the statute. 

A possessory warrant lies only where it is shown 
that defendant acquired possession of the property 
in dispute in one of the modes prescribed by the 


statute.2i Since the statute is strictly construed, 
as discussed supra § 2, unless it clearly appears that 
possession was acquired by defendant in one of the 
modes inhibited by the statute, there is nothing for 
the other proeeedings to rest on.22 

Fraud, If one obtains the possession alone by 
fraud, a possessory warrant will lie against him at 
the instance of the person injured,23 but it will 
not lie where the title is obtained by fraud and the 
possession accompanies it by the consent of the 
owner.24 Even where the defrauded party*with- 
draws his consent and tenders back what he re¬ 
ceived in the exchange, the continued possession 
is not the statutory possession on which the issue 
of the warrant is authorized.®® 

Force or duress, The warrant lies whenever 
personal property has been taken from the posses¬ 
sion of the complaining party by force or violence.26 
So, too, the warrant lies when a husband xmder 
duress of threats to prosecute him criminally de- 
livers to a fhird person property belonging to his 
wife without her consent,27 and the fact that the 
wife subsequently, under duress of threats to prose¬ 
cute her husband, assented to the retention of pos¬ 
session, will not affect her right to invoke the 
remedy.22 

Enticement, Where a personal chattel is taken by 
enticement from the possession of another, a possds- 
sory warrant lies at the instance of the injuted 
party to recover possession thereof.®® 

Consent, Where possession of the property was 
obtained by none of the means inhibited by the 
statute, but by consent, express or implied, a posses- 


25. GkL—Hayinond v. Strlckland, 62 
S.B. 619, 124 Ga. 504. 3 L.R.A.,N. 
S., 69. 

26. Ga.—^Manning v. Mitclierson, 69 
Qa. 447, 47 Am.R. 764. 

49 C.J. p 1112 note 34, 

27. Ga.—^Mannins v. Mitcherson, su¬ 
pra. 

49 C.J. p 1112 note 35. 

28. Ga.—Haiford v- Hyde, 36 Ga. 
93. 

49 C.J. p 1113 note 37. 

2^ Qa.—^Reeves v. Gay, 18 S.E, 61, 
92 Ga. 309—Cunningrham v. Camp¬ 
bell, 33 Ga. 625. 

30, Ga—^Finney v. Fechtner, 54 Ga 
501. 

31- Ga.—Davls v. Logran, 67 S.E.2d 
568, 206 Ga 624—J. L. Stifel & 
Gons V. McCorinick, 1 S.E.2d 220, 
69 GaApp. 449—■Weatherby v. Gen- 
try, 179 S.E. 170, 60 GaApp. 618— 
Peacock v. American Piant Co., l’76 
S.E. 262, 49 GaApp. 267. 

49 CJ. p. 1113 note 41. 


AsslfirximexLt by defendaaib 

Rigrlit to malntaln possessory war¬ 
rant proceeding was not divested by 
defendanfs assignment of Interest In 
property to Insurance company prior 
to suit.—Thaxton v. Faln, 157 S.E. 
886 , 43 GaApp. 125. 

32. Ga—Dennard v. Butler, 58 S.E. 

297, 2 GaApp. 198. 

49 C.J. p 1113 note 43. 

XmpoiuidlxLgr anlxnals 

(1) Generally.—^Weatherby v. Gen- 
try, 179 S.B. 170, 60 GaApp. 618— 
Burbli V. Holllday, 172 .S.E. 581, 48 
GaApp. 237—Smlth v. Whelchel, 74 
S.E. 673, 11 GaApp. 46—49 C.J. p 
1113 note 43 [a3. 

(2) Owner could not by possessoiy 
warrant recover animal Impounded 
when it strayed on>lihpounder*s land, 
resrardless of wh.ether animal had 
committed actual damagre.—Weather- 
by V. Gentjy, supra 

( 8 ) Possessory warrant will lie 
1 where impounder falis tO comply 
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wi^h law and his possession changres 
to a wrongrful and tortious act.— 
Goodwlll V. Peeples, 68 S.E. 1116, 2 
GaApp. 673. 

33. Ga—Ward v. Capital Automo¬ 
bile Co., 186 S.E. 700, 63 GaApp. 
•637. 

49 C.J. p 1113 note 44. 

34. Ga—Ward v. Capital Automo¬ 
bile Co., supra 

49 C.J. p 1113 note 46. 

35. Ga—Amos v. Doufirherty, 65 Ga 
612. 

36. Ga—^Felton v. TJnderwood, 71 S. 
E. 498, 9 GaApp. 369. 

49 C.J. p 1113 note 47. 

37. Ga—Harris v. Webb, 28 S.^. 
620,* 101 Ga 84. . 

38. Ga—Harris v. Webb, aupra- 

39i ’ Ga—^Hanii v. Waters, 30 Ga 
207. 

49 C.J. p ,1118 note 50. 
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sory warrant will not lie.**® However, where con- 
sent is limited to a particular time after which the 
property shall be retumed on demand, a continued 
possession after demand is gpround for issuing the 
warrant.**! Possession lawfnlly acquired but sub- 
sequently changed to a wrongful tortious and fraud- 
ulent one is a proper case for a possessory war- 

rant.^2 

Possession received without legal authority, The 
warrant lies whenever property in the recent peace- 
able and lawfully acquired possession of one person 
has disappeared without his knowledge and consent, 
and has been received into the possession of another 
without lawful authority.^* 

§ 5. Property Subject to Warrant 

Tho remedy Is Invocable to quiet the possession of all 
kinds of personal property of which the holder had the 
immediate possession and use. 

The remedy is invocable to quiet the possession 
of all kinds of personal property of which the 
holder had the immediate possession and use,*^ of 
concealed property as well as where it is held 
openIy.*5 It does not issue for the recoveiy of 
immature crops stili a part of the land,**® or of 
shrubbery and flowers attached to the realty.^7 

§ 6. Procedure in General 

Prior possession In the plaintlfT Is a eonditien proced¬ 
ent to ths rlght to maintain the proceedingi and pos¬ 
session of the property In the defendant at the time 
the warrant Is Issued is necessary. Slnce the proceed- 
Ing Is summary and speciai, statutory requirements as 
to procedure raust be foHowed. 

Prior possession in plaintiff is a condition preced- 
ent to the right to maintain the proceeding.^s In 
some cases, the prior possession of defendant may 
be in law the prior possession of plaintiff sufficient 
to support a proceeding by possessory warrant*^ 
Where recovery is sought on the ground of taking 


by fraud, violence, or enticement, it is not necessary 
to show plaintifFs prior possession within any limit 
of time preceding the issuing out of the warrant, 
provided defendant does not show four years' un- 
interrupted possession.^® It is only where defend¬ 
ant does show four years* uninterrupted possession 
that plaintifFs right to recover is lost under the 
statute.5! 

Defendanfs possession. Possession of the proper- 
1y in defendant at the time the warrant is issued is 
necessary, although personal physical possession is 
not necessary if it is shown that the property is in 
his power, custody, or control, or in the possession 
of some agent or custodian holding it for defendant 
or in collusion with him.53 Where defendanfs pos¬ 
session, originally lawful, subsequently becomes tm- 
lawful, the property may be recovered by possessoiy 
warrant, even though the case is not within the 
words of the statute.®^ 

Jurisdiction. Since the proceeding is summaiy 
and special, as discussed supra § 1, the jurisdiction 
must clearly appear on the face of the papers.®^ 
Where a possessory warrant is sued out before a 
magistrate having jurisdiction, the magistrate mak- 
ing the order alone has power to enforce the execu- 
tion of it®® 

Venue. Possessory warrant may be had in the 
county where the property in dispute is found,®^ and 
the statutory requirement in this respect is presum- 
ably satisfied by bringing the proceedings in the 
coimty where defendant is found.®® 

Affidavit for warrant The affidavit is the fotmda- 
tion of the proceeding.®® It is not necessary that 
it should be sworn to before the judge issuing the 
warrant; it may be swom to before anyone having 
power to administer the oath.®® The affidavit re- 
quired by the statute must be made by the injured 
party,®! his agent or attomey in fact or at law.®^ 


40u Qa.—^Peacock v. American Piant 
Co., 175 S.E. 262, 49 267. 

49 aj. p 1113 note 51. 

41- Gku—Drawdy v. Lane, 89 S.R 
302, 18 6a.App. 275—GrantliELm v. 
Iduace, 79 S.R 481, 13 GkuApp. 555. 
4ft. Ga.—Sberifl v. Thoxnpaon, 42 S. 

EL 738, 116 Ga. 436. 

49 O.J. p 1113 note 53. 

43. Ga-—Hosran v. 0'Dell, 146 6J5. 
43. 39 GkuApp. 43. 

49 CLJ. p 1113 note 54. 

44. Ga.—Landrum v. Smfth, 57 S.R 
913. 1 Ga.App. 215. 

49 C.X p 1114 note 57. 

45. Ga^—Claton v. Ganey, 63 Ga. 
331. 

4& Ga.—Gaiztous v. Kartin. 72 S.R 
1100. 10 GaJlpp. 210. 


47. Ga.—Bingrham v. Halnes, 102 5. 
E. 923, 25 Ga-App. 136. 

48. Ga.—Smlth v, Wood, 194 S.BL 
829, 57 GaApp. 189—^Bracewell v. 
Moore. 151 S.E. 664, 40 Ga-App. 832. 

49 C.J. p 1114 note 61. 

49- Ga.—^Industrial Lumber Co, v. 
Strlckland, 30 S.E.2d 792, 71 Ga. 
App. 298. 

49 aJ. p 1114 note 62. 

50. Ga.—New v, Le Hardy, 46 Ga. 
616. 

51. Ga.—MUls V, Glover, 22 Ga 319. 

58. Ga.—Butler v. Lazenby, 68 S.E. 

521, 8 GaApp. 88. 

53. Ga.—^Butler v. Lazenby, supra. 

54. Ga.—Sherifl v. Thompson. 42 S. 
R 738. 116 Ga. 436. 

49 O.J. p 114 note 68- 
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55. Ga.—Qaton v. Ganey, 63 Q€l 
331. 

56. Ga.—«heriU v. Parrott, 26 Ga. 
388. 

57. Ga-—Jordan v. Owens, 67 Ga 
616—Overstreet v. Dees, 184 SJS. 
368, 52 GaApp. 689. 

68 . Ga—Claton v. Ganey, 63 Ga 
331. 

49 C.J. p 1114 note 73. 

59. Ga—Mills v. Glover, 22 Ga 319. 

60. Ga—Meredlth v. Knott 84 Ga 

222 . 

61. Ga—Mills V. Glover. 22 Ga 319. 
49 C.J. p 1114 note 76. 

68 . Ga—McEvoy v. Hussey, 64 Qa 
314. 
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If made by one in a representative capacity, it must 
ciearly appear that it is made in behalf of the party 
represented, if that is the fact,63 or else it will be 
taken as the affidavit of affiant individually.64 

In dedding what averments will suffice, regard 
must be had to the general scope and scheme of the 
statute, and to what, in the nature of things, is prac- 
ticable or impracticable, in applying it to the actual 
cases whch it is intended to reach,66 as, for example, 
the allegation of defendanfs residence in a certain 
county, to give jurisdiction where the statute piaces 
it in the county where the property is found,®® or 
the description of the property for purposes of 
identification.®^ Where proceedings are brought 
under the special section relating to landlords and 
croppers, it is not necessary that the affidavit should 
contain allegations required in proceedings under 
the general sections.®® An affidavit and a posses- 
sory warrant is amendable to the same extent and 
with the same consequences as in the case of or- 
dinary declarations.®® 

Execution of warrant. Under the statutory pro- 
visions for execution and retum of the warrant, au- 
thorizing the officer having the warrant to arrest 
defendant and seize the property, it has been held 
that a superior court has no jurisdiction by man¬ 
damus to enforce the order of the inferior court to 
imprison defendant on failure to produce the prop¬ 
erty, the inferior court which issued the warrant 
having sole power to exeeute its own orders.*^® An 
order of an inferior court in a habeas corpus pro- 
ceeding disdiarging a defendant in a suit for pos- 
sessory warrant from jail, to which he had been 
committed for failure to deliver the property to the 
sheriflF, may be reviewed on certiorari, even though 
there is no statute providing for such procedure, the 
court having constitutional power to correct errors 
by writ of certiorariJi The officer exeeuting the 
warrant is declared by statute to be the authorized 


custodian of the property until final judgment is 
rendered if there is no certiorari, or until the 
certiorari is finally disposed of, if one has been 
properly sanctioned,*^® and it is the duty of the of¬ 
ficer to retain custody of it until final hearing and 
judgment, 78 and he should not be interfered with 
while he is discharging this duty,74 tmless it is 
made to appear that he is allowing the property to 
be removed beyond the jurisdiction of the state, 
that he is insolvent and has no sufficient bond, or 
the securities on his bond are insolvent, or other 
sufficient reason exists for a court of equity to 
entertain a proceeding quia timet,76 Where no 
such reason appears, an injxmction will not He to 
prevent the officer leaving the property in the pos- 
session of defendant.76 

§ 7. Hearing 

On tho return of the warrant the magistrate Is re¬ 
quired to hear the evidence In a summary way. The 
sole Issue to be determined is in whose lawfully acqufred, 
quiet, and peaceable possession the property last was, 
and the burden Is on the plaintiff to support the faots 
contained in his affidavit by competent and sufficient 
evidence. 

The magistrate, on the retum of the warrant, is 
required by the statute to hear the evidence in a 
summary way.77 However, the parties should al- 
ways be allowed a reasonable opportunity to bring 
forward their proof.78 A continuance, however, in 
order to obtain testimony, is properly refus,ed where 
such evidence is irrelevant.7® 

Issues. Since the proceeding is not the proper 
remedy to recover possession of property. where the 
title or right to possession is involved, as discussed 
supra i§ 1, the sole issue to b.e determined on the 
trial of the proceeding is in • whose lawfully ac- 
quired, quiet, and peaceable possession the property 
last was,®® and whether possession thereof has been 
obtained from such party in any of the several 
modes prohibited by the statute. 81 The issue raised 


63. Ga.—^McEvoy v. Hussey, supra. 
49 CJr. .p lii4 note 78. 

Sft, Ga.—^McClain v. Cherokee Iron 
Co., 58 Ga. 233. 

65w Ga,—Claton v. Ganey, 63 Ga. 
331. 

49 C.J. p 1114 note 80. 

66 , Ga—Olaton y, Gajiey, supra 

67. Ga— Mltch fl.Tn y. Cochran, 46 S. 
989, 119 Ga 184. 

8 ®* —Vlaagre y. Bowers, 50 S.E, 

962, 122 Ga 760. 

69 . Ga—Grant y. Kelley, 163 6.B. 
242, 44 Ga.App. 830. 

70. Ga—Sherill y. Barro tt. 26 Ga 
388. 

72 C. J.S.—16 


71. Ga—^Lilyingrston y. Iilvlngrston, j 
24 Ga 379. 

72. Ga—^Davls v. Logran, 67 &B.2d 
668 , 206 Ga 624—Sumner v. Bell, 
44 S.E. 973, 118 Ga 240—^MeCants 
y. ITnderwood, 29 S.E.2d 287, 70 
GaApp. 641. 

73. Ga—Sumner y. Bell, 44 S.E. 973, 
118 Ga 240—^MeCants v. TTnder- 
wood, 29 S.E.2d 287, 70 GaApp. 
641. 

74. Ga—Sumner y. Bell, 44 S.E. 973, 
118 Ga 240. 

76. Ga—Sumner y. Bell, supra 

76. Ga—Sumner v. Bell, stipra 

77- Ga—-Welman y. Harrls, GaPec. 
Pt. II 63. 
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) 78. Ga—Marchman y. Todd, 16 Ga 
1 26. 

79- Ga—^Mann y. Waters, 80 Ga 
207. 

49 O.J. p 1115 note 92. 

80. Ga—Cravey v. Drugrslsts Co-op. 
Ice Cream Co., 19 S.B.2d 845, 66 
GaApp. 909—Wf^^sworth v. Olive, 
186 S.E. 690, 63 GaApp. 639 -t^BI- 
rod V. Edwards, 158 S.E. 786, 41 Qa 
App. 490. 

49 C.J. p 1115 note 96. 

81. Ga—Mann y;. Waters, 80 Qa 207 

—Wadswortli y. Ollye, 186 690, 

63 GaApp. 639. , ; ' . , 

Acqulsitloii of. pOBSdssloni 
Bole Question Is ka to mcuiner , Ih 

which defendant acqulred possession. 
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by a possessory warrant does not involve criminal 
intent,®^ and so a finding for defendant in a search- 
warrant proceeding establishing lack of criminal in- 
tent does not bar a later proceeding by possessory 
warrant against liim.®^ 

Evidence, On the bearing the burden rests on 
plaintiff to support the facts contained in his affi- 
davit by competent and sufficient evidence.®'^ He 
establishes a prima facie case, however, by showing 
that he was in prior, peaceable possession of the 
property, and that it later was found in defendant’s 
possession.85 The burden then shifts to defend- 
ant.86 The burden is also on defendant to establish 
four years^ prior possession, the affirmative defense 
allowed under the statute, where he sets it up.S7 

The evidence must be confined to the question of 
possession solely, and any other evidence not per¬ 
tinent to that issue, exclusively, the magistrate has 
no right to receive,*® although evidence tending to 
show title is admissible for the purpose of identify- 
ing the property,89 and showing prior possession in 
plaintiff.®® There have been decisions holding the 
evidence as to various matters sufficient^i or in¬ 
sufficienti* on the hearing on the retum of the war¬ 
rant Thus, where the undisputed evidence shows 
that a lienholder of personal property surrendered 
possession to one who later returned the property to 
the rightful owner, a judgment in favor of the 
owner and against the lienholder in proceedings 
brought by the* lienholder is justified by the evi¬ 
dence.®* Where it appears that plaintiff had never 
voluntarily parted with possession of her goods and 
that they were obtained by defendant to secure an 
indebtedness of plaintiffis husband or father, with- 
out her conseiit and without authority of law, a 
finding for plaintiff is justified.®^ 


Quesiions of fact Whether plaintiff has or has 
not consented is a question of fact which must vary 
in each particular case, and may, or may not, be 
inferred, according to the circumstances which may 
have been proved.®® 

§ 8. Determination 

If the magistrate finds from the evidence that pos¬ 
session of the property has been obtained from the 
plaintiff In any of the modes prohibited by statute, it is 
his duty to restore possession to the plaintiff, on his 
giving the bond required by statute, but, if the plain- 
tiff fails to establish such facts, or If the defendant 
shows quiet and peacefui possession of the property in 
himself, the warrant shouid be dismissed. 

Generally, no final order disposing of the proper¬ 
ty shouid be made by the primary court until after 
it is produced and placed within the power of the 
court or its officers.®® If the return of the warrant 
shows that the property could not be found, the 
magistrate hears evidence on the ability of defend¬ 
ant to produce, and, if he decides against defend¬ 
ant on that issue, he may order defendant to be com- 
mitted to jail tmtil the property shall be produced®7 

If the magistrate finds from the evidence that 
possession of the property has been obtained from 
plaintiff in any of the modes prohibited by the stat¬ 
ute, it is his duty to restore possession to plain¬ 
tiff,®® on his giving the bond required by statute,®® 
•which is conditioned to have the property forth- 
coming to answer in any suit brought by defend¬ 
ant in relation to any lien or claim on it within 
four years thereafter ,*l or on plaintifFs failure to 
give such bond to turn over the property to defend¬ 
ant on his giving a like bond.* Where the property 
has been turned over to defendant on plaintifFs 
failure to give bond, the court cannot later, by 
parol order and without notice to defendant, retake 


—^Mann v. Waters, 30 Ga. 207—^Burch 
V. Holliday, 172 SJE. 581, 48 Ga.App, 
237—^Maihewson v. Brlgman Motors 
Co., 98 S.EL 98, 23 Ga.App. 304. 

82. Ga.—Claton v. Ganey, 63 Qa. 
331. 

83. Ga.—Claton v. Ganey, supra. 

8 & Ga.—'Welman v. Harrls, Ga-Dec. 

Pt. II 63—Wadsworth v. OUve» 186 
S.R 590, 53 GaApp. 539. 

85. Ga.—-Waclswortli v, Ollve, supra. 
49 C.J. p 1115 note 1. 

86 . Ga.—Marchman v, TodO, 15 Ga. 
25. 

87- Ga.—New ▼. lie Hardy, 46 Ga. 
616. 

88 . Ga.—-Welinan v. Harrls, Ga.I>ec. 
Pt. Xl 63—^Thaxton v. Pain, 157 S. 
BL 886, 43 Ga.App. 125“—Jones v. 
Berry, 161 S.B. 538, 40 Ga.App. 813. 
88 . Ga,—^Mitcham v. Cochran, 45 
B. 38», 119 Ga. 181. 


90. Ga.—Mitcham v. Cochran, supra 
—Mann v. Waters, 30 Ga. 207. 

91. Ga.—Grant v. Kelley, 163 S.B. 
242, 44 Ga.App. 830—^Bracewell v. 
Moore, 151 S.B. 664, 40 Ga.App. 
832. 

92. Ga.—Smith v. Wood, 194 S.B. 

829, 67 Ga.App. 189—JSmith v. 

Whitaker, 148 S.E. 746, 40 Ga.App. 
73. 

93. Geu —Dennard v. Butler, 58 S.E. 
297, 2 Ga.App. 198. 

94. Ga.—Copeland v. Lucas, 64 S.R 
113, 6 Ga.App. 6 . 

95. Ga.—^Marchman v. Todd, 15 Ga. 
26—^Butler v. Lazenby, 68 S.B, 521, 
8 Ga-App. 88 . 

98. Ga.—Davis v. IiOgan, 67 S.E.2d 
668 , 206 Ga. 624—^McCants v. Unr 
derwood, 29 S.E.2d 287, 70 Ga.App. 
641. 

49 C.J. p 1116 note 11, 
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97. Ga.—Nash v. Mangrum, 81 S.R 
883, 141 Ga. 648. 

49 C.J. p 1116 note 12. 

9a Ga.—Sherlff v. Thompson, 42 S. 

E. 738, 116 Ga. 436. 

49 C.J. p 1115 note 13. 

99. Ga.—Hillyer v. Brogrden, 67 Ga. 
24. 

49 C.J. p 1115 note 14. 

Paliure of Judgment to require 
successful plaintilE In possessory 
warrant proceedingrs to give bond 
was held not reversible error, where 
proper bond was actually given.— 
Headrick Bros. v. Wheat, 174 S.R 
545, 49 Ga.App. 149. 

1 - Ga.—Hillyer v. Brogden, 67 Gra. 
24. 

2 . Ga.—^Roseberry v. Roseberry, 31 
Ga. 122. 
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the property and give it to plaintifF on his giving 
bond, even though his failure to give bond in the 
first instance was excusable.3 A decree in favor of 
plaintiff and against defendant, if it conforms to 
the statntory requirements in other respects, is not 
invalidated by its containing a warrant for the 
arrest of a third person who wrongfully took the 
property from plaintiff and placed it in the posses** 
sion of defendant.4 

If plaintiff fails on the hearing to support the 
facts contained in his affidavit by compefent and 
sufficient evidence, it is the duty of the magistrate 
to dismiss the proceeding for want of jurisdiction, 
and leave plaintiff for redress to the ordinary pro- 
ceedings at law.5 If defendant satisfactorily shows 
quiet and peaceable possession of the property in 
himself,® or in himself and those under whom he 
claims,'^ for four years next immediately preceding 
the issuance of the warrant, it is the duty of the 
magistrate to dismiss the proceeding, without any 
bond to plaintiff for its forthcoming.8 

Effect of disfuissal. When a possessory war¬ 
rant proceeding is dismissed without a trial on the 
merits, it is the officer's duty to retum the property 
to the person from whom it was taken under the 
warrant,9 but the dismissal will not be regarded as 
an adjudication of the right of possession in favor 
of (iefendant^o 

Mode of restoring property, The final order, 
when proper to be made by the primary court, 
should be for delivery of the property to the ofHcer 
and then by the officer to the party.^l 

§ 9. -Review by Certiorari 

Under a permlssive statute certiorari will lle to re- 


vlew the decislon of a magistrate In proceedinge on a 
possessory warrant. 

Under a permissive statute certiorari will lie to 
review .the decision of a magistrate in proceedings 
on a possessory warrant, ^2 even though rendered 
out of term,i® but not the verdict of a jury to 
which an appeal from the magistrate’s order had 
been taken without authority of law, such proceed¬ 
ings on appeal being a nullity, and there being no 
law to review by certiorari in such cases>4 Under 
an early statute it was held that certiorari to re¬ 
view the decisipn of the magistrate did not lie, not- 
withstanding the constitutional provision,^® Cer¬ 
tiorari will not lie on the ground of evidence newly 
discovered since the trial,^6 or in cases where tro- 
ver, and not possessory warrant, is the proper 
remedy.!*^ 

Proceedings. Certiorari from a decision in a 
proceeding by possessory warrant must be sued out 
within the time prescribed by statute,^® and.must 
be directed against the adverse party in the war¬ 
rant,^® as, for example, against the adverse party 
individually where the warrant is sued out by him 
individually,^® and not against the firm of whicH he 
is a member.21 The writ of certiorari niust be 
served on the magistrate who tried the case within 
the time prescribed by statute unless Service is 
waived,^^ and written notice of the sakctidn of p(eti- 
tion for Service, and of the time and place of hear¬ 
ing, is required by the statute to be' given t6 'the 
adverse party, unless such notice is waived in 

writing.23 ^ 

Under statutory provisions the notice of intention 
to apply for a writ of certiorari when sei^^ed on the 
opposite party operates as a • supersedeas for a cer- 


3. Ga.—^Duckworth v. Duckworth, 43 
Ga. 265. 

4. Ga.—SavannaJi, etc., R. Co. v. 
Wilcox, 48 Ga. 432. 

49 C.J. p 1116 note 18. 

6 - Oa.—J. Ii. Stlfel & Sons v., Mc- 
Cormlck» 1 S.R2d 220, 69 Ga.App. 
449. 

49 C.J. p 1116 note 19. 

& Ga.—^New v. Le Hardy, 46. Ga. 
616—Mills V. Glover. 22 Ga. 319. 

7. Ga.—Galllard v. Hudson, 8 S.B. 
634, 81 Ga. 738. 

a . Ga.—^Bush V. Hawllns, 5 S.E. 761, 
80 Ga. 583. 

49 C.J. p 1116 note 22. 

9. Ga.—^Barton v. Thompson, 80“ *S. 
E. 30, 13 Ga.App. 786. 

Ift. Ga.—^Roseberry v. Roseherry, 3l 
Ga. 122. " . “ 

49 QJ. p 1116 note 25. ’ ’ ’ 

li- Ga.—^McClain vl Cherokee ITon 


Co., 68 Ga. 233—^Roseherry v. 
Roseherry, 31 Ga. 122. 

12 . G€l—C arter v. Commander, 36 
Ga. 265—McCants v. fUnderwood, 
29 S.E.2d 287, 70 GaA.pp. 641. 

13. Ga.—Caj^ter v. Commander, 36 

Ga. 265. ^ 

14. Ga,—Gassett v. Duke, 34 S.B. 
168. 108 Ga. 816. 

16. Ga.—^Heard v. Heard, ,18 Ga. 
739. 

16. Ga.—Marchman v. Todd, 15 Ga. 
25. 

17. Ga.—^Brown v. Todd, 53 6 .B. 
678, 124 Ga. 939. 

18. Ga.—Smith v. Whltaker, 148 S. 
^ E. 746, 40 Ga.App. 73. 

Decision of connty Jodffe 

Ga.—^Robin v.. ]Srobles, 86 Ga. 271, 

19. Ga.—^McClain v: Cheroke4' Iron 
' Co.. 68 Ga. 23S.' 

20 . Ga.—^McClaln v. Cherokee Iron' 
Co., supra. 


21 . Ga.—^McClaln , y. Cherokee Iron 
Co., supra. 

22 . SflCasflfiitrate^B answer ^ to .jwifit of 

certiorari w^ves statutory Service 
of writ and petition on' magristrnte. 
—^Peacock v. Americjui Piant Co., 176 
Q.B. 262, 49 G^a.App. 267, , 

23- Ga.—^NTew y. Le Hardy, 46 Ga. 
616—^Peacock v. American Piant 
Co., 175 S.E. 262, 49 Ga.App. 267. 

Answer of magistrate to certiorari 
in possessory.^warrant proceedinST 
stating fhat defendant caz^e. to co- 
defendimt bjr whom he ..waSj notifled 
that possebsory' warrant had been 
sued out, and that property 'should 
not be tiirned over to ‘him until atfter 
hearing’ thereof, was held ‘ sufficient 
.to es tablini, notice to defendant-^.of 
pendehcy' bf proceeding:’ .pi, al^sence 
of exception or traverse to Einswer. 
"—Wadsworth -V. ^OliVe, 186 S.E, 690, 
53 Ga.App. 589. .j' 
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tain niimber of days,*^ and the writ of certiorari 
when granted operates as a supersedeas until the 
final hearing.25 Thus it is not error for a superior 
court judge in sanctioning the petition for certiorari 
to stay the entire proceedings until the further order 
of the court26 However, if no notice of applica- 
tion is given to the opposite party, and a writ of 
certiorari is subsequently granted, notice of the 
g^anting o-f the writ must be given to the officer to 
hold him personally liable for delivery under the 
order of the inagistrate.27 

The superior court, in hearing a certiorari, has 
full jurisdiction over ali issues of fact,26 but is re- 
stricted to the errors alleged to have been committed 
by the primary court on the trial,^# 

Detennination. Unless the judgment complained 
of is demanded under the evidence adduced on the 
hearing,66 the superior court, may, in its discretion, 
remand the case and order a new trial or rehear- 
ing,6i or make a final disposition of a proceeding by 
possessory warrant without sending it back for a 
new trial,22 even though the evidence before the 
magistrate was conflicting on controlling issues ;22 
fixing the amount of the bond to be given if the 


magistrate failed to do so.®^ However, the court 
has no power to order the delivery of the property 
in dispute to plaintiff without the bond required by 
the statute ;26 nor can it make final order requiring 
one party to a proceeding to deliver the property 
directly to the other.26 

Ali issues under the Possessory Warrant Act are 
mixed questions of law and fact, and whenever the 
finding of the primary court is against the principies 
of equity and justice, a new trial should be 
ordered.27 However, the superior court, on cer¬ 
tiorari, cannot order a rehearing on the ground of 
newly discovered evidence since the trial of the 
proceeding.26 

Enforcement of judgmeni of reversol. When the 
‘property is, in pursuance of the judgment, tumed 
over to plaintiff, on his giving the bond required 
by the statute, the judgment is performed, and 
if certiorari is afterward sued out and judgment re- 
versed, defendant is left to the ordinary remedies, 
and the court cannot attach plaintiff for contempt 
in failing to ohey its order to redeliver the property 
which he has sold before reversal and cannot pro- 
duce,26 


POSSIBlIirrAS. As the fibrst word of a maxim as 
to which there have been no recent applications see 
4^aJ.plll7notel. 

POSSTBTTiTTY. In a 1^1 sense the word ^*possibil- 


ity’^ means a contingenoy,^ an uncertain thing 
which may happen.2 However, it is not always to 
be taken in its absolute or literal sense, but rathei 
as having the practical meaning which the law 
ordinaiily ascribes to such abstract tenns.® 


34. Ga.—Klzis V. Haley, 90 S.B. 716, 
146 Ga- 85—^MeCants v. Under- 
wood, 29 S.B.2d 287, 70 Ga-App. 641 
—Smith V. Whitaker, 148 S.E. 746, 
40 Ga.App. 73. 

XtailiLre to serve notioe of appUea^ 
tioo. 

Where certiorari is applied for 
within time prescribed by law, pro- 
ceedtntr ie not rendered moot and 
snbject to dlsmissal merely becanse 
petition failed to srive notice of in- 
tention to certiorari posslessory-war- 
rant case, as provided by statute, 
and dld not obtain certiorari until 
opposite party had given bond for 
property under statute.—Smith v, 
Whitaher. supra. 

25. Ga.—^King v. Haley, 90 S.E3. 715 
146 Ga. 85—MeCants v. Under- 
wood, 29 S.£i.2d 287, 70 Ga.App. 
641. ; 

26l Ga-—^MeCants v. XJnderwood, 
aupm. 

27- Ga-—;^ng v. Haley, 90 S.B. 
715; 146 Ga. 85. 

2 S. Ga.—^McCSants v. ITnderwood, 29 
S.B.2d. 287, 70 GaApp. 641—Hezk- 


derson v. Henderson, 71 S.E. 876, 
9 Ga.App. 559. 

Issues not moot 

Fact that defendant, after Judge 
of superior court had sanctioned pe¬ 
tition for certiorari from order of 
justice Gommitting defendant to Jail 
for failure to produce property de- 
scribed in possessory warrant, vol- 
untarily ezecuted bond to offleer 
ezecuting warrant, which bond obli- 
gated defendant and surety to care 
for property described in warrant 
until certiorari was determlned and 
property was called for by officer did 
not demand finding by superior 
court Judge that Issues raised by 
certiorari were moot.—^^cCants v. 
Underwood, 29 S.B.2d 287, 70 Ga. 
App. 641. 

29. Ga.—Marchman v. Todd, 16 Ga. 
25. 

30. Ga.—Wadsworth v. Ollve, 186 
S.B. 590, 53 Ga-App. 539. 

31. Ga.—MeCants v. ITnderwood, 29 
S.E.2d 287, 70 Ga-App. 641—Wads¬ 
worth V. Olive, 186 S.B. 590, 53 Ga. 
App. 539. 

32- Ga.—^MeCants v. 'Underwood, 2$ j 
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S.E.2d 287, 70 Ga.App. 641—Wads¬ 
worth V. Olive, 186 S.B. 690. 63 
Ga-App. 539. 

49 C.J. p 1116 note 43. 

ViTaxrant dismissed 

Ga—MeCants v. Underwood, 29 S.B. 

2d 287, 70 GaApp. 641. 

33- Ga—^MeCants v. Underwood, 
supra 

49 CJ. p 1117 note 44. 

34b Qa—West v. Williams, 11 S.E. 
605, 84 Ga 665. 

35. Ga—^McClaln v. Cherokee Iron 
Co.. 58 Ga 233. 

36. Ga—^McClain v. Cherokee Iron 
Co., supra 

37. Ga—Marchman v. Todd, 15 Ga 
25. 

38. Ga—Marchman v. Todd, supra 

39. Ga—Johnson v. Yoemans, 41 
Ga 368. 

1 - Cal.—Vandegrift v. Rlley, 30 P. 

2d 516, 522, 220 Cal. 340. 

49 aJ. p 1117 note 6. 

2 . N.C.—Bodenhamer v. Welch, 89 

N.a 78, 81. . 

3. Pa—Frame v. Prudential Ina 
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The Word ‘^ossibility^' is sometimes applied to an 
estate or an interest in property, and in this sense 
is treated in Estates § 5 and in the C.J.S. title 
Wills § 85, also 68 C.J. p 498 note 89-p 499 note 
98, The assignability of a possibility is treated in 
^ssignments § 12. 

Phrases employing the word are set out in the 
note.* 

POSSIBLE. The word "possible” is derived from 
the Latin words ^"potis,” meaning able or oapable, 
and- "esse,” meaning to be.® It is defined as mean- 
ing capable of being done;® capable of being, be- 
Corning, or coming to pass;^ capable of existing or 
of being conceived or thought of liable to happen, 
or to come to pass;^ that whieh can or may be 
done;^® free to happen or not;ii not contrary to 
the nature of things;l2 neither necessitated nor 
precluded.^® '‘Possible” means that something may 
or may not occur; that may chance; dependent on 
contingency;^* and the word is frequently employed 
to describe a contingency whieh may but is not 
likely to occur.is The word "possible” is also used 


at times to intensify the meaning of such words as 
"might” or "eould.”i6 

^OPossible” has been held to be eqxiivalent to, or 
synonymous with, "may be” see 57 C.J.S. p 460 note 
60, "praeticable,”i7 «^easonable,”i8 and “reasonably 
practicable.”^® 

It has been oomx>aTed with, or distingnished from, 
"actnal” see 1 C.J.S. p 1433 note 51, "impossible’' 
see 42 C.J.S. p 409 note 75.1, "natural” see 65 C.J.S. 
p 40 note 38, "necessary” see 65 C.J.S. p 270 note 
66.1, "praeticable,”20 "probable,”^! and "snscepti- 
ble”22 

Phrases employing the word are set out in the 

note.^3 

POSSIBLY. By any power, mental or physical, 
that is possible; by eictreme or improbable chance; 
perhaps.^* 

POST (English). 

As a noTin. The word "post” is derived from 
"positi,” the horses whieh were used in carxying 


Co. of America, 56 A.2d 76, 77, 858 
Pa. 103. 


4i Pbrasea 

(1) ‘TosslblUty of reverter" see 
Estates S 105 b. 

( 2 ) '*Beasonable possibility** Is no 
more than a possibility.—^Bonner v. 
State, 18 So. 226, 229, 107 Ala. 97. 

(3) Otber phrases as to whieh 
more recent adjudications have not 
been found see 49 C.J. p 1118 notes 
20 , 21 . 

& La.—Ouidry v, Caire, 160 So. 622, 
625, 181 La. 895. 

a Wash.—Corpus Xnzls gnoted In 
In, re Eaton*s Estate, 16 P.2d 433, 
434, 170 Wash. 280. 

49 aj. p 1118 note 25. 

% La.—Guidry v. Calre, 160 So. 622, 
625, 181 La. 895. 

Tex.—Polk V. Davidson, 196 S.W. 

2d 632, 634. 145 Tex. 200. 
a Kan.-~Topeka City R. Co. v. 

Higgs, 16 P. 667. 674, 38 Trq, n . 375, 
5 Am.S.R. 754. 

a Kan.—Topeka City R. Co. v. 

Higgs, supra. 


la Md.—Potomac Edison Co. v. 
State, for Use of Hoffman, 177 A. 
133, 170, 168 Md. 156. 


IL La.—Guidry v. iCaJre, 160 So. 

«32. 625, 181 La. 895,. 

Tex.—Polk V. Davidson, 196 S.W. 2 d 
632, 634, 145 Tex. 200. 


la liS.—Ouidry v. Caire, 160 
622^625, 181 La. 895. 

49 OJ. p 1118 note 28 . 


So.' 


la La.—Guidry v; Catte, :«upra. 


Tex.—^Polk V. Davidson, 196 S.W.2d 
632, 634, 145 Tex. 200. 

14. Tex.—^Polk V. Davidson, supra. 

15. Md.—^Potomac Edison Co. v. 

State, for*'Use of Hoffman, 177 A. 
163, 170, 168 Md. 156. 

"Vhat wMch cannot ba parcelved 
or imagined may quite well be pos- 
sible.**—Stearns v. Graves, 111 P.2d 
882, 887, 62 Idaho 312. 
la Md.—^Potomac Edison Co. y. 

State, for Use of Hoffman, 177 iL 
163, 170, 168 Md. 156. 

17. Md.—Potomac Edison Co. v. 

State, for Use of Hoffman, supra. 
Or.—Corpus Juris cited ia Sulllvan 
V. Mountain States Power Co., 9 
P.2d 1038. 1047, 139 Or, 282. 

S.C.—^Port Sumter Hotel v. South 
CaroUna Tax poxnmission, 21 S.E. 
2d 393, 396, 201 S.C. 50. 

49 C.J. p 1118 note 29. 

la Or.—Sulllvan v. Moi^ntain States 
Power Co,, 9 P.2d 1038, 1047, 139 
Or. 282. 

la Md.—^Potomac Edison Co. v. 
State, for Use of Hoffman, 177 A- 
163, 170, 168 Md. 166. 

20 . Wash.—'State v. Kuykendall, 222 
P. 211, 213, 128 Wash. 88 . 

49 C.J. p 1118 note 29 [b]. 
Dlatinotloa stated 

Things whieh are posslble may 
never happen,r but those ' whieh are 
natural or probabje are those whieh 
do 'happen, and happen with' such 
frequency or ,reg:ularlty ss. to become 
a matter of definite tnferenee.—Cor¬ 
pus Juris quoted la la re Eatox^s 


Estate, 16 P.2d 433, 434, 436. 170 
Wash. 280—50 C.J. p 420 note 73. 
ITot aecessarlly synonyanons 
Ili.—Williams V. Rittenhouse & Em- 
bree Co., 64 N.B. 996, 997, 198 HI. 
602. 

49 C.J. p 1118 note 29 [a]. 

Hot syaonymous 

U.S.—^In re Kenllworth Bldg. Corpo- 
[ ratlon, CX^A.H1., 105 P.2d 678, 676 
—^In re Philadelphia & Readlng 
Coal & Iron Coi, C.C.A.Pa., 104 P. 
2d 126, 127—^In re Northern Red- 
wood I,.umber Co.^, D.CJCal., 43 P. 
Supp. 15, 17. 

W.Va.—Beech Pork Coal Co. v. Poca- 
hontas Corporation, 162 S.B. 786, 
788, 109 W.Va. 89. 

21. Wash.—^In re Eaton's Estate, 16 
P.2d 438, 434, 486, 170 Wash. 280. 

22. Tenn.—Bensdorff v. Uihleln, 177 

S.W. 481, 482; 182 Tenn. 193 2 

A.L.R. 1364. 

23. 'Phrases 

(1) *'As far as posslble'* see 6 
C.J.S. p 785 note 98. 

(2) “As soon as posslble’* see 6 
C.J.S. p 783 note 24-p 784 note 49. 

(3) ’*Rea8onably posslble” would 
mean substantially the same as 
“practlcable.”— WooAy v. South Car- 
olina Power Co., 24 S.E.2d 121, 124, 
202 S.C. 78. 

(4) Other phrases to whieh 
more recent adjudications 'have not 
been found see 49 C.J. p' 1118 note 
8ii-p 1119 note 42. 

24. ' Pa.—^Eichenhofer v. Philadel¬ 
phia, 93 A. 1^6|5,, 106,7, 2,48 Pa. 866. 
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etters or dispatches and were kept or placed at 
Sxed stations,25 in ^ne sense the word means 
X mode of conveying written or nnwritten intelli- 
^ence to and fiom appointed stations at regalar in- 
tervals or whenever the perf ormance of such Service 
may properly be reqnirecL^® 

In a different sense^ a piece of timber, metal 
(solid or bnilt-ap), or otber solid substance, of 
considerable size, set nprigbt, and intended as a 
support to a weight or structure resting upon it, or 
as a firm point of attacbment for sometbing.^^ 

The Word “]^ost” is also defined as meaning an 
ofdce or employiuent; a position, as of tmst or 
emolument; situation; especially, a public office ;28 
and in this sense the word "post” has been held to 
be synonymous with "office” see Officers § 1 a, and 
"position” see ante p 231 note 53. . 

As a military term the word "post” is defined in 
Army and Navy § 104 a. 

As a verb. It has been said that the popular 
meaning of the word "post,” as a verb, corresponds 
with that meaning attached to it by lexicograph- 
ers.28 It is defined as meaning to advertise;^® to 
publish, announce, or advertise by or as by the use 
of a placard;3l- to placardj^s to attach to a post, a 
wall^ or other usual place of affixing public no- 
tioes;^3 to attach to a signpost or other usual 
place of affixing public notices;®^ to nail, attach, 
affiix, or otherwise fasten up physically and to dis- 
play in a conspieuous manner, and not theoretical- 
Iy;35 to bxing to the notice or attention of the 
public by affixing to a post^fi or wall,87 or putting up 


in some public place to stick up in a irablio 
placeas, to post a notice^O or playbilL^l 

The word ^‘post^^ is further defined as meaning to 
dispatch by post or mail; to place in the post office 
or mail box for transmittal; to mail; to send 
through the post office.^^ 

Posting, The present participio of ^‘post.”^^ 
When the word "posting” is employed in the sense 
of dispatching mail matter it means placing in the 
post office or in a letter box,^^ and, when the tem 
is used as denoting the act of putting up a notice in 
a public place, it has been held that "posting*' is 
not made by printing or reeording a notice in a book 
or on a card and keepmg it on a desk.^5 

The word "posting” is also employed as meaning 
the giving of notice to a tavem dealer not to sell 
intoxicating liquors io a certain persou, as stated 
in Intoxicating Ldquors § 440. 

Posting of rates by carriers of goods is treated 
in Carriers § 302 a (1), and by caniiers of passen- 
gers in Carriers § 572. Posting of notice by ion- 
keepers regarding the deposit of property of ^ests 
to establish a limitation of liability in the event of 
loss is discussed in Innkeepers § 17 c (2). 

Posted, Preteiit and past parfciciple of "post.”^® 
Among bookkeepers the word "posted” is a weU- 
known teincL meaning to transfer original entries of 
business transactions frbm a day book or joumal to 
a methodically abridged and classified record called 
a ledger.^^ 

As a prefiz. After; afterwards.^8 


25. Black Xi.l>. 

2 & TJ.S.—*D. S. V. Ko<^ersperger, C. 
OPa, 26 F.CaBJSro.15,641. 

27- U.fi.—Kirker-Bender Fire-Bscape 
Co. V. Chicago Beach Hotel Co.. 
nU 116 F. 359. 362. 58 aC.A- 579. 
49 C.J. p 1120 note 50. 

New Standard D. 

29. Pa.—^Pittsburgh ' v. PIttsburgrb 
R. Co., 103 A. 372, 373, ,259 Pa, 558 
—^Pittsburs:h R. Co. y. I^blic Serv. 
Commn., 66 Pa-Super. 243. 249. • • 

80. Ark.—Tedford v. Emison. 34 S. 
W.2d 214, 216. 182 Ark. 1054. 

Cal.—Penn v. Byba, 1 P.2d 461, 464, 
115 CalJlpp. 67. 

49 OJ. p 1120 note 58. 

81. Wyo.—^Texas Co. v. Maloney, 44 

P.2d 903, 904, 48 Wyo. 280. . 

39L <il.—Penn v. Dyba* 1 P^2d 461, 
464. 115 CaJ.App. 67. 

VVyo.—Corpus jtirls cttad 1^ Texas 
Co. y. Maloney, 44 P.2d 903, 904, 
48 "Wyoi 280. ■ 

49 CU. p 1120 note 6S. 


33. Cal.—Penn v. Dyba, 1 P.2d 461, 
464, 116 Cal.App. 67. 

49 aj. p 1120 note 60. 

Sixuilarly defined 

(1) To afflx to a post (as especial¬ 
ly formerly. before a sberiiTs offlce 
or in some otber public place) wall, 
or otber usual place for public no- 
tices.—^Penn v. Dyba, supra. , 

(2) To aflSx (a paper. etc.) to a 
post or in a prominent posltion.— 
Rex V. Minbinnldk, 13' Ont.W.N. 440, 
441, 

34. Ark.—^Tedford v. Emison, 34 S. 
W.2d 214. 216, 182 Ark. 1064. 

49 C.J. p 1120 note 61. 

35. NjYi—^E pp y. Bowmaji-Biltmore 
Hotels Corporation, 12 N.Y.S.2d 
384, 388, 171 Mlsc. 338. 

36- Wis.—^Pedro y. Grootemaat, 183 
N.W. 153, 155, 174 Wls. 412. 

49 C.J. p 1120 note 62. 

37- Pa.—^Pittsburgh y,- Pitteburgh 

R. Co., 103 A. 372, 373, 259 Pa. 
558—^Pittsburgb R. Ca v. Public 
Sery. Commn., 66 Pa.Super. 243. 
249. ' ^ ; 

\2A6 


38. Wis.—Allen v. AUen, 91 N.W. 
218, 220, 114 Wis. 615. 

49 C.J. p 1120 notes 62, 64. 

39. Ont.—^Rex v. Mlnhlnninfr, 13 Qnt. 
W.N. 440, 441. 

40. Ark.—^Tedford v. Emison, 34 S. 
W.2d 214, 216, 182 Ark. 1054. 

Cal.—^Penn v, Dyba^ 1 P.2d 461, 464, 
*11'5 Cal.App. 67. 

Tex.—Stanford v. State, 268 S.W. 
161. 162, 99 Tex.Cr. 111. 

41. Tex.—Stanford y. State, supra. 

42- Cal.—^Digrss V. EI Royale Corp., 
154 P.2d 444, 445, 446, 67 CaI.App. 
2d 341. 

43- Webster New Int.D. 

44. Cal.—^Digrgrs v. EI Royale Corp., 
154 P.2d 444, 446, 67 Cal.App.2d 
341. 

45. N.T.—Bpp 'y' feowman-BIltmore 
Hotels Corporation, 12 N.T.S.2d 
384, 388, 171 ^Isc. 338. 

46^ Webster New Int.l>. ■. ' 

47- BAn.—*Arnold v. Bamer, 163 P- 
805, 806, 100 'Kan.' 36 . ’ - 

4a BurriU LuD. . 
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Phrases employmg the Englisli word ‘‘post” and 
its cognate fonns are set out in the note.^® 

POST (Latin), A Latin word meaning “after.” It 
is employed in a report or text-book to send the 
reader to a subseqnent part o£ the book.^o 
Post litem 'motam. The literal meaning of the 
phrase is "After the suit was commenced or the oon- 
troversy had arisen,” or “After a dispnte has 
arisen,”^^ and it is applied to deelarations made 
after the contioversy to which they relate had 
arisen,52 and also to writing made for the purpose 
of comparison under like cireumstances.53 
The post litem motam rule does not apply to 
contradictory statements made out of eourt and 
offered for the purpose simply of attacking the 
eredit of the witness, as stated in the C.J.S. title 
Witnesses § 614, also 70 C.J. p 1126 note 68. 

Other phrases employing the Latin word “post” 
are set out in the note.^^ 

Maxims. ‘Tost” as the firat word of maxims as 
to which there have been no recent applications see 
49 C.J. p 1122 notes 16,17. 

POSTAGE. See Post OfGlee § 23. 

POSTAGtE STAMP. See Post Ofdce § 24. 

POSTAL OABD. See Post Of&ce § 24. 

POSTEA. In the common-law practice, a forxnal 
statement indorsed on the nisi piius record which 


givea an aeeount of the proceedings at the trial of 

the action.55 

POSTER. A large bili posted for advertising;^® 
a placard posted or displayed in a public place as 
an announcement or advertisement.^'? 

POSTERI; POSTERIORA; POSTERIORE; POS¬ 
TERIORES. As the first words of maxims as to 
which there have been no recent applications see 49 
C. J. p 1122 notes 9-12. 

POSTERITT. It has been said that there is no 
broader or more comprehensive term than the word 
“posterity” which embraces not only children, but 
descendants to the remotest generations;^^ and it 
is defined as meaning ali the descendants of a per- 
son in a direct line to the remotest generation.69 

“Posterity’' has been held to be equivalent to, or 
synonymous with, “increase” see 42 CJ^.S. p 545 
note 85. 

POSTHUMOTTS. Bom after the father^s death; 
being or appearing after that to which it owes ex- 
istence has ceased to appear or be; arising or con- 
tinuing after a personas death. 

POSTSUMUS; POSTLIMINIUM. As the first 
words of maxims as to which there have been no 
recent applications see 49 C.J. p 1122 notes 21, 25. 

POSTLIMINART. Done or carried on subsequently 
or as a conclusion; subseqnent.®^ A word which is 


49. PlixaseB 

(1) ‘*Post concussion syndrome” Is 
an injury to the brain tissue which 
may follow a severe concussion of 
ihe brain, caused by trauma.—^Rals¬ 
ton V. Baldwin Locomotive Works, 
41 A.2d 361, 368, 156 Pa.Super. 673. 

(2) “Post ezchan^e’' and “post 
funds" see Army and Navy § 105 b. 

(3) “Posted person" as the person 
named in a notice given to a tavern 
keeper not to sell intoxlcatingr liquor 
to such person see Intoxlcatlngr Llq- 
uors S 440. 

(4) **Postin8r a notice’* see l^otice 
5 18. 

(6) “Post road** and “post route” 
see Post Office § 1. 

(6) “Post traumatic psychosis” 
see Insane Persons § 2 d. 

(7) Other phrases as to which 
more recent adjudications have not 
been found see 49 C.J. p 1120 notes 
71-74. 

50. Black Ii.D. 

51- Eng.—Berkeley Peeragre Case, 4 

Campb. 401, 406, 11 B.R.C. 319. 

52. Tex.—Kirby v. Boaz, 91 S.W. 

642, 41 Tex.Civ.App, 282. 


53. U.S.—Hickory v, TJ. S., Ark.,! 
14 S.Ct. 334, 151 TJ.S. 303, 306, 38 
L..Ed. 170. 

Mass.—^EZing: v. Donahue, 110 Mass. 
155, 156, 14 Am.R. 589. 

54. Phrases 

(1) “Post diem;’* after the day.— 
Black Li.D. 

(2) “Post hoc, ergo propter hoc” 
is defLned as after this, therefore on 
account of the fallacy of argulng 
from mere temporal sequence to 
cause and effect relationship.—^Bal- 
lenger v. Southern Worsted Corp., 
40 •S.E.2d 681, 682, 209 S.C. 463. 

(3) “Post mortem;’’ llterally, 
“After death.”—Black L.D. Post 
mortem examination see 32 C.J.S. p 
1147 note 19. 

(4) “Post obit contracts” see the 
C.J.S. title (Usury § 25, also 66 C.J. 
p 195 notes 79, 80. 

55. Black L.D. 

Blackstone qnoted 

“Whatever, in short, Is done sub- 
sequent to the jolning of Issue and 
awarding the trial, it is entered on 
record, and is called a postea. The 
substance of which is, that postea,, 


I afterwards, the said plaintlff and de¬ 
fendant appeared by their attorneys 
at the place of trial; and a jury, be¬ 
ing sworn, found such a verdict; or, 
that the plalntilC, after the jury 
sworn, made default, and did not 
prosecute his suit; or, as the case 
may happen. This is added to the 
roll, which Is now retumed to the 
eourt from which it was sent; and 
the history of the cause, from the 
time it was carried out, is thus con- 
tinued by the postea.”—3 Blackstone 
Comm. c xxiv, quoted in Van I>e- 
mark v. Sartorius, 7 A.2d 168, 169, 
122 N.J.L.aw 603. 

56. Fla.—State v. Pensacola, etc., 
R. Co., 9 So. 89, 92. 27 Fla. 403. 

Ont.—^Rex v. Minhinnick, 13 Ont.W. 
N. 440, 441, 

57. Ont.—^Rex v. Minhinnick, supra. 

58. Ky.—^Breckenridge v, Denny, 8 
Bush 523, 527. 

59. Black Ij.D. 

60. Kew Standard D. 

“Posthumous child” see 14 C.J.S, p 

1109 notes 68-70. 


61. Webster New Int.D. 
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not of dnbioTis, or recondite, or confnsing signifi- tlie C.J.S. title War § 26, also 67 C.J. p 393 noto 
eance, even though not freqnently employed.®^ It ^'s 34-p 394 note 36. 

the antonym of “preliinmary.”®^ 

POSTMARK. See Post Office §1. 

POSTIiIMlN y. In the civil law, the doctrine or 

fiction of the law by which the restoration of a per- POSTMASTER. See Post Office § 1. 
son to any status or right formerly possessed by 

him was considered as relating back to the time of POSTMASTER GrENERAL. See Post Office § 4. 
his original loss or deprivation.®^ The doctrine of 

postliminy as applied in time of war is treated in POSTNUPTIAL. After marriage.®® 

02 . TJ.S.—^McComb v. C. A. Swanson 64. Black LuD. (2) ‘Tostnuptlal settlement** sea 

& Sons, D.C.Neb., 77 F.Supp» 716, 55 . Black Li.D. the Index to the title Husband and 

7*3- Phrases Wlfe. 

63. tJ.fi.—MoComb a A. Swanson (1) “PostnuptIaI contract" deflned 

4s Sons, supra. see Husband and Wlfe S 39. 
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POST OFFICE 

This Title includes conduct and reg^ulation of communication by mail; constitutional and statutory 
provisions relating tbereto; establishment, organization, and powers of post ofiSce department; establish- 
raent, cbange, and discontinuance of post offices, post roads, postal routes, etc.; appointment and removal, 
rights, powers, duties, and liabilities of postmasters and other postal ofEcers and agents; carriage of the 
mails and contracts therefor; mailable matter, rates of postage thereon, and receipt and delivery thereof; 
and violations of postal laws. 

H&.tten not in Tltle^ treated elsewliere in this woifk, see Dttserlptlve-Word Eadex 

Analysis 

L IN GENEEAIi, §§ 1-3 

IL POST OFFICE DEPARTMENT, POST OPPICES, POSTMASTER, AED OTHER OPPI- 
OERS AND EMPLOYEES, §§ 4r-18 

nt MAELABLE MATTER, TRANSMISSION AND DEUVBRY OF MAIL^ AND MOMTET ORDERS, 
§§ 19-33 

IV*. OFFENSES AGAENST POSTADLAWS, §§ 34-64 

V. PENALTIES AND FORFEITURES, AND SEARCHES AND SEIZX7RES, §§ 65-66 
VI CIVIL LIABILITT FOR OBSTRUCTING MAIL, § 67 
VH. POSTAL SAVINGS DEPOSITORIES, §§ 68-69 

Sub-Analysis, 


L IN GENERAIr-p 251 

§ 1. Terminology—^p 251 

2. Control and regulation of postal service—^p 252 

3. - Post roads and post routes—^p253 

n. POST OFFICE DEPARTMENT, POST OFFICES, POSTMASTER, AND OTHER OFPICERS AND 

EMPLOYEES—p 254 

§ 4. Postmaster general—^p 254 

5. Chief clerk—^p 255 

6. Post offices—p 255 

7. Postmasters—^p 257 

S. -Liability of postmaster and sureties on officia! bond—p 264 

9. Deputy and assistant postmasters—^p 270 

10. Qerks or employees in post office—^p 271 

11. Letter carriers—^p 273 

12. -In City delivery service—^p 273 

13. - Rural letter carriers—^p 276 

14. Railway postal derl^s—^p 277 

15. Mail clerks of armed forces—^p 277 

16. Post office inspectors— 'p277 

17. Postal revenues, property, funds, aiid accounts— p 277 

18. Contracts for post office supplies—^p 278 


See also descriptive word ind^ in the back of this Volume 
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HL MAILABLE MATTER, TRAESMISSION AND DELIVERT OP MAIL, AND MONEY ORDERs 

—p 279 

§ 19. Mailable matter—279 

20. -Qasses—279 

21. -Exclusion of matter from mails—285 

22. -Fraud orders and retum of mail to sender—289 

23. Postage—^p 295 

24. Postage stamps, stamped envelopes, and postal cards—p 296 

25. Money orders—^p 298 

26. Deposit, collection, and forwarding of mail matter—299 

27. Contracts for carrying mails—^p 300 

28. -Bonds—^p304 

29. -Transfer, assignment, or subletting of contracts—306 

30. Rates or compensation for carrying mails—^p 307 

31. Carriage and delivery of mails—^p 320 

32. -Undelivered letters and request for retum—p 324 

33. The franking privilege—^p 324 

IV. OPPENSES AGhAINST POSTAL LAW—p 326 

§ 34. Ingeneral—^p326 

35. Obstructing passage of mail—^p 326 

36. Conveyance of mail matter out of mail—^p 326 

37. Mailing unmailable matter generally—328 

38. Mailing obscene, lewd, or lascivious matter—^p 329 

39. -Indictment—332 

40. -Evidence—^p334 

41. -Trial—p 334 

42. Information as to obtaining obscene, lewd, or lascivious matter—p 335 

43. Information as to preventing conception or procuring abortion—^p 335 

44. -Indictment—337 

45. -Evidence and trial—^p 338 

46. Articles designed to procure abortion or prevent conception—^p 338 

47. Indecent, libelous, defamatory, or threatening matter on envelopes, wrappers, 

or postal cards—^p 338 

48. -Mail matter from creditors and collection agencies—^p 340 

49. Matter in furtherance of scheme or artifice to defraud, etc.—p 340 

50. -Indictment—^p 353 

51. -Evidence—^p 363 

52. -Trial—p 371 

53. Matter conceraing lotteries or similar scbemes—^p 374 

54. -Indictment—p 375 

55. -Evidence and trial—p 375 

56. Embezzlement or stealing mail matter—^p 375 

57. Buying, receiving, or concealing, or 'having in possession property stolen from 

mails—^p 380 

58. Embezzlement of postal funds—^p 381 

59. Taking or opening mail matter to obstruet correspondence, etc.—^p 383 

60. Detention, delay, or opening of mail matter by postmaster or postal employee 

—p 384 • 

61. Illegal sale or other disposition of stamps—^p 384 

62. Robbery of custodian of mail—^p 385 

63. Breaking and entering post oflBcei—p 387 

64. Other offenses—^p 388 


See also des^iptive word index in the baek of this Yolaine 
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T. PENALTIBS AIH) FOBFEITTTBES, AND SFASCEES ANB SFIZUBES—p 389 

§ 65. Penalties and forfeitures—389 
66. Searches and seizures—389 

VL CIVIIi LIABILITT FOR OBSTRUCTINa MAII»—p 391 

§ 67. Liabilily to addressee of obstructed mail—^p 391 

vn. POSTAL SAVINGS DEPOSITOEIES —p 391 
§ 68. In general—^p 391 
69. Deposits—p 392 

See also descriptive word index in the back of this Voluine 


I. IDNT GENIER AT» 


§ 1. Tenninology 

a. Post office 

b. Postmaster; post road and post route 

c. Other ternis 

ft. Post Office 

The term “post office" embraces a room or bulfdlng 
for the local transaction of the business of the mails and 
the business of keeping, forwarding, and dlstributlng 
mallable matter. 

The term "post office,” as conmionly understood, 
embraces two distinet meanings: (1) A room, apart- 
ment, or building at an appointed stage for the lo¬ 
cal transaction of the business of the mails.i (2) 
The business of keeping, forwarding, and distribut- 
ing mailable matter.* 

b. Postmaster; Post Road and Post Route 

A postmaster Is an Instrument used by the govern- 
ment to discharge fts functlon In the carriage of mali. 


A post road Is a publlc hlghway whose use by the post 
Is prescribed or authorized by law, 

A postmaster is an instrument used by the gov- 
emment to discharge its function in the carriage 
or deldvery of mail.* A post road is a public high- 
way, whose use by the post is prescribed or au¬ 
thorized by law;4 a highway by land or water made 
by statute an avenue over which mails may be law- 
fully transmitted.® 

A "post route” is the appointed course or pre¬ 
scribed line of transportation of mails a post road 
or definite portion thereof over which mails are 
usually tra^nsported by contract.7 

c. Other Tenus 

Varlous other terms have been defined, such as 
“mail" and “mali matter." 

Various other terms have been defined in con- 
nection with post office.* 


1. IT.S.—^U. S. V. Kocherspererer, C 
CPa., 26 F.Cas.No.16,641. 

49 aJ. p 1131 note 3. 

2. TT.S.-^. S. V. Marsells, D.C.N.T., 
26 F.aas.No.15.724. 2 Blatchf. 111. 

49 CJr. p 1131 note 4. 

8. U.S.—TJ. S. V. Hogrde, 

214 F. 283. 

4. «CJ.S.—S. V. Kochersperg-er C. 
OPa., 26 F.C3as.No.l6.541. 

*9ostal xonte" and road" as 

synonymons 

N.D. — Cosgriff V. Tri-State Tele- 
pbone & Teleirraph Co., 107 N.W. 
625, 527. 15 N.D. 210. 

49 OJ. p 1121 note 04 [a]. 

5. U-S.—Philadelphia, etc., R. Co. v. 
XT. S., 13 CLCl. 199, afdrmed 103 
XT.S. 703. 26 UEd. 454. 

49 C.J. p 1131 note 7. 

6. U.S.—Philadelphia, etc., R. Co. v. 
XT. S., supra 

f. «U-S.—Philadelphia, etc., R. Co. 
V. XT. S., supra. 


8. Beat 

A beat is a letter addressed to a 
person not to be found in the dls- 
trlct.—Goode v. TJ. S., Mass., 16 S.Ct. 
136. 137, 159 U.S. 663, 40 L.Bd. 297. 
Becoy letter s 

(1) Decoy letters, wlthln the 
meanlngr of the postal laws, are let¬ 
ters prepared and mailed on purpose 
to detect ofCenders agralnst those 
laws.—^U. S. V. Whlltler, C.C.Mo., 28 
F.Cas.No.16,688. 5 Blll. 35. 

(2) Use of decoy letters as basis 
for prosecutlngr offenses agralnst pos¬ 
tal laws see Infra SS 38, 56. 

Fraud order 

(1) A fraud order Is one dlrectlnsr 
the post office of the addressee to 
retum aJl mail of such addressee to 
the senders, sendlng* It back to the 
senders dlrectly If the name of such 
sender Is on the envelope, and. when 
such name Is not on the envelope. 
to send the same to the dead letter 
office 80 that that branch of the de- 
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partment can retum the letters to 
the senders, both classes of mail 
first beingr sthmped “fraudulent."— 
Donnell Mfgr. Co. v. Wyman, C.C.Mo., 
166 F. 416. 

(2) Fraud order and retum of 
mail to sender sr^nerally see infra § 
22 . 

Nlx 

A letter addressed to a flctltlous 
person or to a place where there is 
no post office; a decoy letter used 
by the post-office inspectors for the 
purpose of discoveringr any meddllngr 
or Interference wlth the mails.— 
Goode V. U. S., Mass., 16 G.Ct 136, 
137, 169 U.S. 668, 40 Li.Bd. 297—U. 
S. V. Denicke. C.C.aa., 35 F. 407, 408. 

mz basket 

A receptacle for unmailahle mat¬ 
ter.—U. S. V. Denicke, supra. 

Fostmark 

The word “postmark" used as a 
noun means the mark or stamp of a 
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MaU. The term "mail” as defined t>y the courts 
has several distinet meanings: The whole body of 
matter transported hy the postal agents, or any let- 
ter or package forming a component part of it;® 
the portable bag, valise, or other receptacle in 
which letters, packages, or papers are carried;^® 
the vehicle by means o£ which they are trans¬ 
ported, or any other means employed for their car- 
riage and delivery by public authori^;ii the plac- 
ing of letters or parcels in the post oflSce to be de- 
livered under the public authority.^® 

Mail matter. The term *^mail matter” includes 
letters, packets, etc., received for transmission and 
to be transmitted by post to the persons to whom 
such matter is directed-l® It does not include tele- 
graphic correspondence as such.^^ 

§ 2. Control and Regulation of Postal Serv¬ 
ice 

The control and regulation of the postal Service Is 
vested in congress by the federal Constltutlon. 

By the Cbnstitution of the United States article 


§ 8, power is vested in congress to establish post 
offices and post roads.^^ This power embraces the 
regulation of the entire postal system of the coun- 
try.i® When the power to establish post offices 
and post roads was surrendered to the congress it 
was as a complete power, and the grant carried 
with it the right to exercise ali the powers which 
made that power effective.!*^ 

Under its postal power congress may designate 
what shall be carried in the mail, as discussed infra 
§ 21, the routes over which the mai-l shall be car- 
ried^i® the offices where letters and other docu- 
ments shall be received to be distributed or for- 
warded,!® the transportation of the mail,20 and it 
may prescribe all measures necessary to secure its 
safe and speedy transit, and the prompt delivery 
of its contents.21 

In conducting the post office department, the 
United States is engaged in discharging a govem- 
mental function .22 However, the power of con¬ 
gress over the mails is not absolute.23 It must be 
considered in the light of definite prohibitions in 


post office on mail matter handled 
there; and as a verb it means to 
put a postmark on, as a letter.—^Ap¬ 
plication of George, 57 N.T.S.2d 494, 
496, 185 Misc. 671. 

«Bender” dlstlngnislied from **mall*’ 
IU.—^Maniifacturers* & Merchants' 
Mut. Ins. Co. V. Zeitinger, 48 N. 
£3. 179, 180. 168 111. 286. 61 Am.S.IL 
105. 

9- IT.S.—^TJ. S. V. Inabnet, D.C.S.C., 
41 P. 130, 131—U. S. V. Marselis, 
C.'C.N.Y., 26 P.Cas.No.16,724, 2 

Blatchf. 108, 110. 

IOl TJ.S.—^U. S. V. Kocliersperger. C. 

C.Pa.. 26 !P.Cas.No,16.541. 

49 C.J. p 1132 note 12. 

11 , N.Y.—Wynen v. Schappert, 6 
Daly 558, 56 How.Pr. 156. 

49 C.J. p 1132 note 13. 

12 . N.T.—National Butchers', etc., 
Bank v. De Qroot, 43 N.Y.Super. 
341. 

”The Word *mailed,* when applied 
to a letter, means that it was prop- 
erly prepared for transmission In 
the due course of mail, and that It 
was placed in the custody of tbe of- 
ficer charged with the dnty of for- 
warding the mail.”—Southern En¬ 
gine A Boiler Works v. Vanghan, 135 
S.W. 913, 915, 98 Ark. 388. 

13; 11.8.—U. S. V. Huggett. CXXOhlo, 
40 P. 636, 641--U. S, v. Rapp, C.C. 
Ga., 30 F. 818, 820. 

14L 19 Oplnion Attomey General 
650. 

15- TJ.S.—^Transcontlnental A West¬ 
ern Air v. Parley, C.CJLN.Y., 71 P. 
M 288, certiorari denled 65 S.Ct. 


119, 293 U.S. 603, 79 L.Bd. 696— 
Acret V. Harwood, D.CCal., 41 F. 
Supp. 492—^U. S. V. Certain Parcels 
of Land in Town of Denton of 
Caroline County, D.C.Md.. 30 F. 
Supp. 372. 

Cal.—'Postal Tel.-Oable Co. v. Ball- 
road Commlsslon, 254 P. 258, 200 
Cal. 463. 

Fla.—Florida Motor Linea v. State 
Hallroad Commission, 132 So. 851, 
101 Fla. 1018. 

Ind.—^Lutz V. Amold, 193 N.E. 840, 
208 Ind. 480, rehearlng overruled 
196 N.E. 702, 208 Ind. 480. 

Ohio.—^Black v. City of Berea, 32 N. 
B.2d 1, 137 Ohio St. 611, 182 A.L.II, 
1391, 

16- TJ.S.—^Public Clearing House v. 
Coyne, 111.. 24 S.Ct. 789, 194 U.S. 
497^ 48 L.Bd. 1092. 

49 aJ. p 1132 note 21. 

Pnll control of malis 

Congress, under its power to es¬ 
tablish post offices and post roads, 
has full control of mails.—^Bogy v. 
U. S., C.C.A.Tenn., 96 P.2d 734, cer¬ 
tiorari denled 59 S.Ct. 68, 306 U.S. 
608, 83 L.Bd. 387. 

17. U.S.—parte Rapier, 12 S.Ct. 

374, 143 U.S, 110, 36 L.Bd. 93. 
Ohio.—^Black v. City of Berea, 32 N. 
E.2d 1, 137 Ohio St. 611, 132 AJUR. 
1391. 

18- U.S.—Ex parte Bapier, 12 S-Ct. 
374, 143 U.S. 110, 36 L.Ed. 93—3Bx 
parte Jackson, N.Y-, 96 U.S. 727, 24 
L.Ed. 877. 

19. U.S.—^Ex parte Rapier, 12 S.Ct. 
374, 143 U.S. 110, 36 L.Ed. 93—Ex 
parte Jackson, N.Y., 96 U.S. 727, 
24 LuEd. 877. 


20 . U.S.—^Ex parte Rapier, 12 S,Ct 
374, 143 U.S. 110, 86 L.Ed. 93—Ex 
parte Jackson, N.Y., 96 U.S. 727, 
24 L.Ed. 877. 

21 . U.S.—^Ex parte Rapier, 12 S.Ct 
874, 143 U.S. 110, 36 L.Ed. 93—Ex 
parte Jackson, N.Y., 96 U.S. 727, 
.24 L.Bd. 877. 

22 . U.S.—^Transcontinental A West¬ 
ern Air V. Parley, C.C.A.N.Y., 71IF. 
2d 288, certiorari denled 55 S.Ct 
119, 293 U.S. 603, 79 L.Ed. 696. 

49 C.J. p 1132 note 27. 

23. U.S.—^Burco, Inc, v. Whitworth, 
CX:;.AMd., 81 P.2d 721, certiorari 
denled 66 SlCt. 670 (two cases), 
297 U.S. 924, 80 L.Bd. 1008^ones 
V. Securltles and Exchange Oom- 
mission. C.C.A.N.Y., 79 P.2d 617, 
certiorari denied in part Jones v, 
Securltles and Exchange Commis¬ 
sion, 56 S.Ct. 497 (fourth case), 
297 U.S. 706, 80 L.Ed. 993, certio¬ 
rari granted in part 66 SJCt. 497 
(flfth case), 297 U.S. 699, 80 L.Ed. 
988, reversed in part on other 
grounds 56 S.Ct. 664, 298 U.S. 1, 
80 L.Bd, 1016—Securltles and Ex¬ 
change Commission v. Tlmetrust, 
Inc., D.C.Cal., 28 P.Supp. 34. 

Federal statates within postal power 
Public UtiUty Holding Coznpany 
Act was not within constitutional 
power of congress to establish post 
roads and post offices as applied to 
holding company sought to be reor- 
ganized under Bankruptcy Act, no 
Question of fraud or Improper use of 
mails being Involved, in view of ne- 
cessity for district court*s approval 
of reorganization plan.—^Burco, Inc., 
V. Whitworth, GC.A.Md., 81 F.2d 721, 
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the federal Constitutioni^ and is subject to the 
limitations imposed by the Bili of Rights.25 Con- 
gress may not exercise its postal powers to meet 
evils which are not spread or perpetuated by the 
use of the mails.2® 

Power of States, The postal power of congress 
is not subject to state authority^^ and the States 
may not interfere with federal activities under the 
postal power.ii 

g 3 . - Post Roads and Post Routes 

Congress has established varlous post roads and post 
routes, but the post roads are the property of the States 
through which they pass. 

Acting'under its constitutional authority, con¬ 
gress has enacted legislation, 39 U.S.C.A. § 481, 
establishing various post roads,i ^ such as all the 
waters of the United States during the time the 
mail is carried thereon,^® all railroads or parts of 
railroads and all air routes which are now, and 


hereafter may be, in operation,8i all canals during 
the time the mail is carried thereon,^^ and all let- 
ter carrier routes established in any city or town 
for the collection and delivery of mail matter.Si 
It is also provided by statute, 39 U.S.C.A. § 482, 
that all public roads and hi^hways which are kept 
up and maintained as such are post routes.i^ 

The power to establish post roads, it is said, was 
given to enable the general govemment '*to make, 
repair, keep open, and improve post roads, when- 
ever the exercise of any such independent, national 
power shall be deemed proper for effectuating the 
satisfactory transportation of the mail,'*®^ and is 
generally construed to mean such roads as were 
regularly laid out by authority of the States or by 
counties under the laws of the states.®® Neverthe- 
less congress may continue a post route a road 
once established as a post road even after it shall 
have been discontinued as a state road,i and con¬ 
gress may also construet de novo a post road with- 


certiorari denied 56 tS.Ct, 670 (two 
cases), 297 TT.S. 724, 80 L.Ed. 1008. 

Federal Secnrltles Aot of 1933 Is 
not Improper regulatlon of znails.— 
Securities and Exebange Coxnmls- 
Blon V. Crude Oil Corporation of 
America, D.C.Wis., 17 F.Supp. 164, 
afarmed, C.CJV-, 93 F.2d 844. 

24 . ixj.s. —^In re American States 
Public Service Co., DjC.Md., 12 F. 
Supp. 667, modifled on otber 
grounds, C.C.A., Burco, Inc. v. 
Wbitwortb, 81 F.2d 721, certiorari 
denied 56 S.Ct. 670, two cases, 297 
U^. 724, 80 L.Ed. 1008. 

25. U.S.—Securities and Bxebange 
Commission v. Timetrust, Inc., D. 
aCal., 28 F.Supp. 34. 

Personal, civll, and politica! rigrbts 
see Constitutional Law §§ 199—214. 

2G. TJ-S.—^Electric Bond & Sbare Co. 
V. Securities and Exebange Com¬ 
mission, C.C.A.N.Y., 92 fF.2d 580, 
affirmed 58 S.Ct..678, 303 U.S. 419, 
82 L.Ed. 936, 115 A.L..II. 105. 

27. Fla.—^Florida Motor Lines v. 
State Bailroad Commission, 132 
So. 851, 101 Fla. 1018. 

28. U.S.—Johnson v. State of Mary- 
land, Md., 41 S.Ct. 16, 264 U.S. 61, 
65 L.Ed. 126. 

Applicabllity of state and loca! reg- 
ulatlons to mail motor veblcles see 
Motor Vebicles § 21 . 

“The decided cases which indicate 
the limits of state regulatory power 
in relation to the federal mail Serv¬ 
ice Involve situations where state 
regulation InvolVed a dlrect, physl- 
caJ Interference with federal activi¬ 
ties under the postaJ power or some 
direct, immediate bxirden on the per- 
formance of the postal functlons."— 


Rallway Mail Ass'n v. Corsi, N.T., 
65 S.Ct. 1483, 1488, 326 U.S. 88 , 89 
L.Ed. 2072. 

StatTLtes or ordinanoes as Ixifrlaglng 
power 

• (1) In general. 

Ind,—Lutz V. Arnold, 193 N.B. 840, 
208 Ind. 480, rehearing overruled 
196 N.E. 702, 208 Ind. 480. 

Mo.—^Ex parte Williams, 139 S.W.2d 
486, 846 Mo. 1121, certiorari de¬ 
nied Williams v. Golden, 61 S.Ct. 
42. 311 U.S. 676, 86 L.Ed. 434. 

49 C.J. p 1132 note 20 [a]. 

(2) Provision of New York civil 
rights law forhidding labor organl- 
zatlons from denying membershlp 
therein because of race, color, or 
creed, as applled to rallway postal 
clerks association, is not repugnapt 
to constitutional provision confer- 
ring on congress the authority over 
postal matters, and hence is not un- 
constitutlonal as an attempt to reg¬ 
ulate a federal instrumentality slnce 
the law does not impinge on federal 
mail Service or the power of the 
govemment to conduct it.—^Railway 
Mail Ass'n v. Corsi. N.Y., 65 S.Ct. 
1483, 326 U.S. 88 , 89 L.Ed. 2072. 

(3) Virginia securities law, con¬ 

strued as permittlng the state Cor¬ 
poration commission to Issue order 
restralning foreign association from 
using United States mails in such a 
manner as to commit crlmlnaJ act 
in Virginia by sale of securities 
without permlt, is not an unconstl- 
tutlonal attempt to regulate use of 
United States mails.—Travelers 
Health Ass^n v. Commonwealth, 51 
S.E.2d 263, 188 Va. 877, affirmed 
Ti^veiers Health' Ass'n v. Common¬ 
wealth of Virginia ex rei. State 
Oorp. Commission, 70 S.Ct. 927, 339 
U.S. 643, 94 L.Bd.- 
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29. Idaho.—Ada County v. Wrlght, 
92 P.2d 134, 60 Idaho 394. 

Applicabllity of state regulations to 
mail motor vehicles see Motor 
Vehlcles S 21. 

Constitutional authority of congress 
see supra § 2. 

Construction and maintenance of 
telegraph lines along post roads 
see the C.J.S. title Telegraphs and 
Telephones § 24, also 62 C.J. p 29 
note 87 et seq. 

“Post road" and “post route" deflned 
see supra fi 1 b. 

30- U.S.—^Buck V, (Kuykendall, D.C. 
Wash., 296 F. 197, reversed on 
other grounds 45 S.Ct. 324, 267 U. 
S. 307, 69 L.Bd. 623, 38 A.L.R. 286. 

49 C.J. P 1132 note 30. 

31- U.S.—^Buck V. Euykendall, su¬ 
pra. 

N.Y.—^Rumsey v. New York & N. E, 
B. Co., 17 N.Y.S. 672, 63 Hun 200. 
affirmed 83 N.E. 338, 137 N.Y. 663. 

49 C.J. p 1132 note 31. 

32. U.S.—Buck V. Kuykendall, D.C. 
Wash., 295 F. 197, reversed on 
other grounds 46 S.Ct. 324, 267 
U.S. 307, 69 L.Ed. 623, 38 A.L.R. 
286. 

33. Ohlo.—^Black v. City of Berea, 
32 N.B.2d 1, 137 Chio St. 611, 132 
A.L.R. 1391, 

49 C.J. p 1133 note 36. 

34. N.Y.—Postal Tel.-Cable Co. v. 
Depew, Etc., Conduit Co., 222 N.Y. 
S. 104, 129 Misc. 691. 

49 C.J. p 1133 note 37. 

35 . Ky.—^Dlckey v. MaysvUlc, -etc., 
Turnp. Road Cb.„ 7 Dana 11^. 

36- U-S.—Cleveland, etc., R. Co. v, 
Franklin Canal Co., C.C.Pa., 6 F. 
Cas.No.2,890. ' - 

37. Ky.—^Dickdy v. M^svllle, etc., 
Tump. Road Co., 7 pana 113. 
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in a state with the consent of the state^s by pay- 
ment of just compensationi 9 or by exercise of the 
right of eminent domain;^^ but not othenvise.^^ 
Congress is not authorized to adopt and use state 
roads as post roads without compensation if any 
should be just and should be demandecL^^ 

Propcrty in post roads, The post roads of the 
United States are the property of the States through 


72 C.J.S. 

which they pass they may temporarily part -with 
the possession of .them by charter, and the grantees, 
while the charter continues, have the right to pre- 
serve such roads, and prevent their threatened de- 
struction.^^ The United States has the mere right 
of transit over these roads for the purpose of car- 
rying the mail,^ and in case of an obstruction of 
this right dts laws provide an adequate remedy.^e 


IL POST OPFIOE DEPARTMENT, POST OPTICES, POSTMASTER, AND OTHER OFPICERS AND 

EMPLOYEES 


§ 4. Postmaster General 
a. Iu general 

b- Power to negotiate and conclude post- 
al conventions 
c. Liability 

a. In Gmeral 

The management of the business of the post office 
Is lodged with the postmaster general and his asslstants. 

By statute, 5 U.S.C.A. § 361 et seq, the manage¬ 
ment of the post office business of the country is 
placed in the hands of the postmaster general and 
his assistants,^*^ and the postmaster general is vest- 
ed with a wide discretion in the management there- 
of.^i It is his duty to superintend generally the 
business of,^^ and to execute all laws relating to, 
the postal Service.®® To this end he has power 
to promulgate postal regulations which are con- 
trolling and have the force of laws,®l subject to 
the limitations that the regulations must not be 
inconsistent with the Postal Act®^ and that they 
do not trench on legislative power btrt are designed 
and purport oniy to be administrative in character.®^ 

Nevertheless the postmaster general is merely 


the agent of the govemment; and none of his 
acts except those which are within the scope of 
his authority and conformable to law are obliga- 
tory on the govemment,®^ and where rights, du- 
ties, and obligations are defined by statute they 
cannot be taken away or abridged by r-egulations 
promulgated by him.®® 

Control by president. In the discharge of those 
duties which are prescribed by law the postmaster 
general is not subject to the control of the presi- 
dent®® 

b. Power to Negotiate and Conclnde Postal Con- 
ventions 

The postmaster general Is authorized, by and with 
the advice and consent of the president, to negotiate 
and conclude postal treatles or conventions between the 
United States and forelgn countries. 

By statute, 5 U.S.C.A. § 372, the postmaster gen¬ 
eral is authorized, by and with the advice and con¬ 
sent of the president, to negotiate and conclude 
postal treaties or conventions between the United 
States and foreign countries.®^ Postal conventions 
are a part of the postal laws and regulations,®® 
Jbut it has been held that they are not statutes or 


38. Ky.—Dickey v. Maysville, etc., 
Turnp. Hoad Co., supra. 

49 aj. p 1133 note 42. 

39- Ky.—Dickey v. Maysville, etc., 
Tump. Road C!o., supra. 

40u Ky.—Dickey v. Maysville, etc., 
Tump. Hoad Co., suprsu 
41. Ky.—^Dickey v. adaysvlUe, eta, 
Tump. Road Co., supra. 

49 C.J. P 1133 note 45. 

42- Ky.—^Dickey v. Maysville, etc., 
Tump. Road Co., supra. 

43- TJ.S,—Cleveland, etc., R. Co. v, 
Franklln Caual Co., C.C.Pa., 5 P. 
Cas.No.2,890. 

44- T7.S.—Cleveland, eta, R. Co. v. 
Pranklln Canai Co., supra. 

4B. OJ.S.—Cleveland, eta, R, Co. v. 
Pranklln Canal Co., supra. 

4& TJ.S.—Cleveland, eta, R. Co. v. 
IPranklin Canal Ca, supra. 


47- cr.S,—^Transcontinental & West¬ 
ern Air V. Parley, C.CJV.N.T., 71 
F.2d 288, certiorari denied 66 S.Ct. 
119, 293 TJ.S. 603, 79 L.Bd. 695. 

49 C.J. p 1134 note 72. 

Mandamus to compel performance of 
duties by postmasters greneral see 
Mandamus S§ 119 b, 137. 

48. TJ.S.—^Transcontlnental & West¬ 
ern Air V. Parley, supra. 

49 C.J. p 1136 note 78. 

49. TJ.S.— lEix. parte Willman, D.C. 
Ohio, 277 P. 819. 

50. TJ.S.—Ex parte Willman, supra. 

51. TJ.S.—Fussell v. TJ. S., C.C.A., 
Pia., 100 F.2d 995—TJ. S. v. Sehon 
Chinn, D.aW.Va., 86 P.Supp. 668. 

Omo.—^Black V- City of Berea, 32 K. 
B.2d 1, 137 Ohio St 611, 132 AJL..R. 
1391. 

49 C.J, p 1136 note 76. 
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52. TJ.S.—^Myrick v. TJ. S., Mass., 
219 P. 1, 134 aCJL 619. 

49 C.J. p 1136 note 77. 

63- TJ.S.—^Petersen v. TJ. S., Hawaii, 
287 P. 17. 

54. TJ.S.—^Brown v. TJ. S., D.C., 9 
How. 487, 13 L.Bd. 228. 

49 C.J. p 1136 note 79. 

65. TJ.S.—Boody v. U. S., C.CMe., 3 
P.Cas.No.1,636, 1 Woodb.&M. 160. 

49 ICJ. p 1136 note 80. 

56. TJ.S.—TJ. S. V, Kendall, D.a. 26 
P.Cas.No.15,617. 5 Cranch CC. 163, 
afflrmed 12 Pet 624, 9 L.Bd. 1181. 

57. TJ.S.—Standard Pmlt & Steam- 
ship Co. V. U. S., 103 CtCl. 669. 

49 CJ. p 1135 notes 82 [a], 83. 

58. TJ.S.—Pour Packa^es of Cut 

Diamonds v. TJ. S., N.T., 266 P. 
306, 167 C.C.A. 477—Standard 

Pruit & Steamshlp Co. v. TJ. S„ 
103 CtCL 669- 
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laws because they are not enacted by congress.59 
Postal conventions have the same force and effect 
as any other regulation issued by the postmaster 
general imder authority of law.^o By a conven- 
tion concluded under this authority all matters may 
be provided for which are appropriate subjects of 
regulation by the post office department.6i 

In the absence of an enabling statute, the post- 
master general is not authorized to negotiate a 
postal convention providing for the payment of 
indemnity for the loss of rfegistered articles or let- 
ters;®^ but authority has been conferred by a 
statute, 39 U.S.CA. § 381, permitting him to es- 
tablish a uniform System of registration, and to 
provide for a limited indemnity for first-class reg- 
istered matter lost in the mails.®3 

a lilability 

The postmaster general Is not responsible for the 
negligence of postmasters or their deputies or assfstants. 

The postmaster general is not responsible for 
the negligence of postmasters or their deputies or 
assistants.®^ Public policy requires liie recognition 
and application of this rule.®® 

§ 5. Chief Clerk 

Where the offlclal duties of the chief clerk of the 
post office department embrace all matters relatlng to 
finance in the department, he is not entltled to charge 
a commission for negotiating loans for the use of the 
department. 

Under a postal regulation providing for a divi- 
sion of finance under the supeiintendence of the 
chief clerk who shall be treasurer of the depart¬ 
ment, the official duties of the chief clerk of the 
post office department embrace all matters relating 
to finance in that department, and in consequence 
he is not entitled to charge a commission for ne¬ 
gotiating loans for the use of the department.®® 

§ 6. Post Offices 

a. In general 

b. Lease of buildings for post offices 


s. In. Gfeneral 

The postmaster general Ts required by law to estab- 
llsh post offices at such places as he may deem expedient 
on post roads estabitshed by law. 

By express statutory provision, 39 U.S.C.A. § 1, 
the postmaster general is required to establish post 
offices at such places as he may deem expedient on 
post roads established by law.®*^ The power to dis- 
continue post offices is incident to the power to es¬ 
tablish them®8 unless there is some provision in 
the acts of congress restrainiiig its exercise,®® and 
postmasters occupy their offices subject to the con-' 
tingency that such offices may be so discontinued.7o 
Under the statutes, 39 U.S.C.A. §§ 2, 3, the power 
to discontinue post offices on designated grounds 
is now expressly conferred by statute, subject to 
the limitation that no post officfe established at any 
county Seat shall be abolished or discontinued by 
reason of any consolidation of post offices made 
by the postmaster general ;7i and, where such con¬ 
solidation has taken place, such post office must be 
reestablished regardless of any view the postmaster 
general may entertain in respect of the public in- 

terests affected.'^^ 

RemovaL Under a statute xwoviding that a post 
office in a designated city shall not be removed 
from its present. location until after a certain date 
and that remonstrants against its removal shall 
xndemnify the government for any additional ex¬ 
penses growing out of any contract for another site, 
if the post office as illegally removed from its pres- 
ent location, it cannot be restored thereto unless 
the indemnity provided for is fumished, and this 
indemnity must be tendered in due form by the 
remonstrants and within a reasonable time.*^® 

Acquisition of property for post offices. The fed- 
eral government has authority under the federal 
Constitution to acquire property necessary or suit- 
able for post offices.By act of congress, 40 U.S. 
CA. § 341, the secretary of the treasury is author¬ 
ized and directed to acquire by purchase, condem- 


B9. U.S.—^Four Packagres of Cut 
Dlainonds v. U. S., C.C.A.N.T., 266 
F. 305, 167 C.C.A. 477. 

Postal conventions as treaties see 
the C.J.S. title Tr^ties { 1, also 
63 OJ, p 827 note 26. 

ea U.S.—Standard Pniit db Steam- 
ship iCo. V. U. S., 103 GLCL 669. 

19 Opinion Attomey General 
Opinion Attorney General 
39—^15 Opinion Attorney General 
462. 

62. 16 Opinion Attorney General 


63. 22 Opinion Attorney General 
363. ' 

64. Ala—^Raisler v. Oliver, 12 So. 
238, 97 Ala 710, 38 Ani.S.B. 213. 

49 C.J. p 1135 note 89. 

66. Ala—^Halsler v. Oliver, supra 

66. U.S.—^Brown v. U. S., D.C., 9 
How. 487, 18 L..Ed. 228. 

67. U.S.—Ware v. U. S., Pa, 4 WalL 
617, 18 L.Bd. 389. 

49 C.J, p 1138 not^s 62-64. 

"Post office” deflned see supra S 1 a- 

68. U.S.—Ware v. U. S., supra 
49 C.J. p 1133 note 66. « 

69. U.S.—Ware v. U. S., 'supra 
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70. U.S.—Ware v. U. S., supra 
49 C.J. p 1133 note 67. 

71. D.C.—^U. S. V. Cortelyou, 26 App. 
D.C. 298, appeaJ disnaissed 26 S.Ct. 
759, 201 U.S. 649, 60 L.Ed. 905. 

72. D.C.—U. S. V, Cortelyou, supra. 
49 C.J. P 1133 note 60. 

Mandamus to compel reSstabllsh- 
ment see Mandamus S 210. ' 

73- 9 Opinion Attomey GeneraU 315. 
74i U.S.—^U. S. V. Certain Parcels of 
Land in Town of Deqton of Caj^o- 
line County, D.C.M:d.,^ 30 i’.Supp. 
372. 

Condemnation proceeSiihera see Emi¬ 
nent Domain S 1 et se<L. 



POST OFFICE 


72 C.J.S. 


§ 6 

nation, or otherwise such sites as he may deem nec- 
essary for post offices in the States, territories, and 
possessions of the United StatesJ'^ If the secretary 
acts arbitrarily or capridonsly the courts may 
intervene to restrain the exercise of the power con- 
ferred by statute but, if it is not affirmatively 
shown that the secretary has acted arbitrarily or 
capriciously in selecting the site, his decision is 
conclusive and is not subject to judicial review.'''^ 
The secretary may select sites already in public 
use if he does not act arbitrarily or 'without reason- 
able regard for the state or municipal interest in- 

volved.*^* 

b. Loase of Bxdldings for Post 0£ces 

Tho postmaster generat 2s authorlzed to tease prem- 
!ses for the use of post offices of certain classes. 

The postmaster general, under the power to es- 
tablish post offices, may designate the places, that 
is, the localities, at which the mails are to be re- 
ceived,7S and he may lease property to be used 
for a post office where the power to do so is ex- 
pressly conferred on him by statute, 39 U.S.C.A. § 
11, or is necessaiily implied.^® 

Requisites of lease. In the absence of a statu- 
tory requirement, the contracts of the post office 
department for the renting of post office accom- 
modations need not be in writing.*! 

Termination of lease. The lease may be canceldd 
on the occurrence of such contingencies as may 


be provided for in the lease,82 such as a provision 
that on notice to the lessor the lease may be can- 
celed by the govemment whenever the post office 
department shall decide to move the office into a 
government-owned building which shall have been 
provided for it.®8 A statute providing that a lease 
shall cease and terminate whenever a post office 
can be moved into a govemment building becomes 
a part of a lease exeeuted by the govemment ab 
though no express provision is inserted in the 
lease,and the repeal of the statute after the lease 
has l^en exeeuted does not abrogate the provision 
as an implied term of the «lease.85 

Where the tenancy of the United States on 
premises leased for a post office is from year to 
year, it may be terminated by giving such notice 
as is required by the law of the state in which the 
property is situated.®® 

Rents. Where the govemment breaches the 
lease, the lessor is entitled to recover such rents 
as are due.®*^ The amount of rental which the 
lessor may recover depends on the terms of the 
lease.®® Where the lease is breached by the gov¬ 
emment, the lessor can claim no better position 
as to the amount which he may recover than that 
which would have existed if the contract had been 
■performed by both parties.®®’ Where the post of¬ 
fice is removed prior to the expiration of the 
term of the lease, there must be deducted from the 
stipulated rental such amounts as were saved by 


75. TJ.S.—S. V. Certain Parcels 
of Liand In Town of Denton of 
Carollne County, supra. 

75. TJ.S.—S. V. Certain Parcels 
of Land in Town of Denton of Car- 
oline County, supra. 

77. XJ.S.—^TJ. S. T. Certain Parcels of 
Dand in Town of Denton of Caro- 
line County, supra. 

78. U-S.—^D. S. V. Certain Parcels of 
Ijand in Town of Denton of Caro- 
line County, supra. 

75- TJ.S.—Chase v. tJ. S.. Ind., 16 S. 
Ct. 174, 166 U.S. 489, 602, 39 L..Ed. 
284. 

8a U.S.—Chase v. U- S., supra. 

49 aj. p 1184 note 64. 

81 . U.S.—liittle v. JS. S., 19 cta. 
272. 278. 

49 C.J. p 1134 note 66. 

82. U.S.—Postnikoff v. XJ. S., 78 Ct. 
CL 676- 

83. U.S.—Postnikoff v. U. supra. 

84i Bldg*. Corporation 

V. U. S., 96 Ct.(iJL 399, certiorari de- 
nied 63 S.Ct 46, 817 U.S. 660, 87 
DJBSd. 623- 


85. Bepeal statute held not zetxo- 
active 

U. S.—Eastern Bldg. Corporation v. 
U. S.. supra. 

Bnecntlon of new lease 

Where property was leased to the 
govemment. for post office purposes 
in October 1922, in accordance with 
negotiatlons begun in 1921, with the 
understanding that if and when the 
Act of March 3, 1885, 28 U.S.St. at 
Ii. p 386, prohibiting the Insertion 
of a noncancellahle clause in post 
office leases was repealed, a lease 
without such clause would be sub- 
stituted for the orlginal lease; and 
where' subsequent to the repeal of 
sald act by the Act of June 19, 1922, 
42 n.S.St. at It. p 655, a new lease, 
without such cancellation clause, 
was prepared by the post office de¬ 
partment and submitted to the les¬ 
sor in December 1923, and properly 
signed and recorded. it was held that 
the second lease was exeeuted sole- 
ly for the purpose of elfectuating the 
origlnal understanding of the par¬ 
ties, was a valid lease, and was not 
void for want of consideration.— 
Twln Cities Propertles, Claytozi, Mo., 

V. U. S.. 87 CLCL 631. 
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86. 18 Oplnion Attomey General 
215. 

87- XJ.S.—^Twln Cities Propertles v. 

U. S., 90 Ct.CL 119. 

Personal liabillty of postmaster see 
infra 9 7 g. 

Bent on building In oeded teziitozy 

The postmaster general could 
properly refuse the demand of the 
Insular govemment of Puerto Rico 
for rent for the post office buUdlng 
at San Juan which belonged to the 
Spanish govemment and came into 
the possession of the United States 
with the cession of Puerto Rico.— 
23 Oplnion Attomey General 671. 

88. U.S.—^Twin Cities Propertles v. 
U. S.. 90 Ct.Cl. 119. 

Bent as dependent on nnnual apporo- 
pilation 

Where a lease has been entered 
into under the express authorization 
of an act of congress, the ohllga- 
tion of the govemment to pay the 
rent stipulated in the lease was not 
dependent on an annual appropriar 
tlon by congress to pay the rent as 
it accmed.—Twln Cities Propertles 
V. U. S., 90 Ct.CL 119. 

89. U.S.—^Twln Cities Propertles v. 
U. S., 90 CtCL 119. 
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the lessor by reason of tbe removal of the post of¬ 
fice, such as expenses for heat, light, power, and 
other Services.®® One who has leased premises 
to be used as a post office is not entitled to recover 
the rental value thereof, where he has defaulted 
under an express contract by not paving a Street 
and grading an alley in accordance with the pro- 
posal for lease.®^ 

Where the lease by its terms may be canceled 
on notice by the post office prior to the expiration 
of the term of the lease, the lessor is not entitled 
to recover rent for any period subsequent to a 
valid cancellation of the lease.®^ Where the post 
office is continued on the (leased premises after the 
expiration of the lease with no agreement as to 
rental, the lessor as entitled to reasonable com- 
pensation for such occupancy.®® 

In the absence of a provision to the contrary 
in the lease, the lessor is not, on the abandonment 
of the demised premises by the post office in viola- 
tion of the lease, required to relet for the protection 
of the govemment, but the lessor may at his elec- 
tion suffer the premises to remain vacant and re¬ 
cover his rent for the remainder of the term.®^ 

§ 7. Postmasters 

a. In general 

b. Selecfcion and qualification 

c. Title to, and possession of, office 

d. Term of office, removal, and vacancies 

e. Compensation 

f. Exemptions 

g. Duties and liabilities 

a. In Gten^eral 

A postmaster Is an offlcer under the United States, 
and in order to be eligible he must be competent to take 
the required oath of offlce. 


A postmaster is an officer under the United States 
and his office is one of profit.®6 Postmasters are 
not common carriers and there is no analogy be- 
tween them.®® 

Eligihility, One who is not in legal contempla- 
tion competent to take the required oath of office is 
not eligible to appointment as postmaster.®? 

b. Selection anid Qualification 

The appointment and qualification of postmasters 
are regulated by federal statutes. 

The statutes, 39 U.S.C.A. §§ 31-31d, make pro- 
vision for the appointment of postmasters.®® Un¬ 
der the statute, 39 U.S.C.A. § 31, nomination by the 
president, confirmation by the senate, the signing 
of the commissdon and affixing to it the seal of the 
United States are ali tihe acts necessary to ren- 
der the appointment complete.®® The appointment 
is not rendered invalid by the subsequent death of 
the president before the transmission of the com- 
mission to the appointee^ even though it is neces¬ 
sary that the person appointed should perform cer- 
tain acts before he can legally enter on the duties 
of the office.® 

Qualification. The statute, 39 U.S.C.A. § 34, re¬ 
quires that a bond shall be given by every post¬ 
master.® The bond is a part of an integrated Sys¬ 
tem of postal regulations^ and the primary pur- 
pose of the bond is to protect the govemment and 
to insure the inviolability of govemment property.® 
Elaborate provisions have been promulgated by the 
post office department regarding surety companies 
which are authorized to write bonds, the limitation 
on the penal sum of the bond with relation to tlie 
paid-up capital and surplus of the surety, and the 
status and qualification of surety companies.® 


90. U.S.—^Twln Cltles Propertles v. 
U. S.. 90 Ct.CL 119. 

91. U.S.—McMamis y. XJ. S.. C.CJL 
Tex., 10 F.2d 971. 

92. U.S.—Bastern Bldg. Corpora¬ 
tion y. U. S., 96 Ct.CL 438, certio¬ 
rari denied 63 S.Ct. 45, 317 U.S. 
650, 87 L.Ed. 523—^Eastern Bldg-. 
Corporation v. U. S., 96 Ct.Cl. 399, 
certiorari denied 63 S.Ct. 45, 317 
U.S. 650, 87 L..Ed. 523. 

93. U.S.--Leech y. U. S., 63 Ct.Cl, 
667. 

94. U.S.—^Twin Cltles Propertles v. 
TJ. S., 90 CtCL 119. 


95, Iifl.—State y. Barham, 137 So. 
862. 173 La. 488. 


*^08tinaster*' deflned see supra 
1 b. 


S 


postmaster to contract for 
<aJTylng malis see infra 9 27. 


72 C.J.S.—17 


96. Ala.—Ralsler v. Oliver, 12 So. 
238, 97 Ala. 710, 38 Am.S.K. 213. 

Pa.—'Schroyer v. Lynch, 8 Watts 463. 

97. 18 Opinion Attorney General 
181. 

49 C.J. p 1135 note 94. 

98. U.S.—Myers y. U. S., Ct.Cl., 
S.Ct. 21, 272 U.S. 62, 71 L.Bd. 160. 

49 C.J. P 1136 note 96. 

Fraudulent agreement In conneotlon 
with appointment 
In actlon for fraudulently obtaln- 
Ing agreement from plalntlf^ before 
apopintment as postmaster, to re- 
taln another as assistant, and uslng 
agreement to obtaln plalntlff’s re¬ 
moval, evldence was held Insufflclent 
to authorlze verdlct for plalntlfC, and 
court erred In overrullng motlon for 
new trlal.—Wilbanks v, Dunn, 14 8. 
E.2d 229, 64 GcuApp. 787. 
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99. U.S.—^U. S. V. Le Baron, Ala., 19 
How. 78, 15 L.£!d. 525. 

1. U.S.—U. S. V. Le Baron, supra. 

2. U.S.—^U. S. V. Le Baron, supra. 

3. U.S.—U. S., for Use and Benefit 
of Midland Loan Plnance Co. v. 
National Surety Corporation, 
Minn., 60 S.Ct. 458, 309 U.S. 165, 
84 L.Hd. 677. • 

49 C.J. p 1136 note 5. 

4. U.S.—^U. S., for Use and Benefit 
of Midland Loan Plnance Co. v. 
National Surety CJorporatlon, su¬ 
pra. 

5. U:S.—^U. S., for Use and Benefit 
of Midland Loan Finance Co. v. 
National Surety Corporatio]^ I>.,C. 
Minn., 23 F.Supp. 411, afflnned. C 

■ UA., 103 F.2d 450, afflnned 60 S.Ct. 
458, 309 U.S. 165,; 84 677. 

6. U.S.—U. S., for Use and Bene^t 
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Under statute, 5 U.S.CA. § 377, the bond must 
be madt to the United States J The bond must be 
duly executed by the postmaster; otherwise it is 
not such a bond as is provided for by the statute.^ 
Likewise, it does not constitute a binding contract 
until approved and accepted by the postmaster gen- 
eral.® 

c. Title to, and Fossesaion of, OjQice 

A duly appolnted and qualffled postmaster Is au- 
thorized to take charge of the post office to whfch he 
has been appointed and to demand and recefve govern- 
ment property In the custody of hfs predecessor. 

After a postmaster has been duly appointed and 
has qualified by giving bond, he is authorized to 
take charge of the post ofEce and to demandi and 
receive from his predecessor in office the govem- 
ment property in his custody and for this pur- 
pose it is lawful for hdm or for his assistant act- 
ing under his authority to enter the post office and, 
if the property be unlawfully withheld from him, 
to take it by force, if necessaryjH and this is so 
although the post office is a part of the building 
the title to which is dn the former postmaster who 
is in possession at the time of entryA^ A person is 
not entitled to take charge of the office of post¬ 
master where the postmaster general fails or re- 
fuses to deliver his commission to him and an- 
other person is nominated and confirmed as the 
postmasterA® 

The generally accepted method of testing the 
right of a postmaster to hold office is to sue at law 
in the court of claims for salary.^^ Even if a suit 
to obtain possession of the office of postmaster is 
maintainable in equity, the postmaster general is an 
indispensable party.^5 


d. Teim of Office, Eemoval, and Vacancies 

The president has the power to remove postmaster» 
without the consent of the senate. 

The president has, by virtue of the federal Con- 
stitution, article II § 2 clause 2, the sole power of 
removal of postmasters, the power not being sub- 
ject in its exercise to the consent of the senate.i6 
As much of the statute as attempts to make the 
presidenfs power of removal of a postmaster de¬ 
pendent on the consent of the senate is in violation 
of the provisions set forth, and invalid.!*^ No par- 
ticular form of removal of a postmaster is pre- 
scribed; df the incumbent has notice that he has 
been removed and another appointed, and the ap- 
pointing power in fact makes such appointment and 
recognizes the appointee as the legal officer, it is 
sufficient.^® 

Suspension, vacation, or termination of office. 
Under the Tenure of Office Act, 16 U.S.St. at L. p 
6, which is no longer in force, the president had 
authority to suspend a postmaster, his commission 
being in terms “subject to the conditions prescribed 
by law.”i® Notwithstanding a statute providing 
that no person shall hold the office of postmaster 
who does not reside at the place where the office 
is kept, until action is taken by the postmaster 
general, a postmaster does not vacate his office by 
remaining out of the neighborhood of the office.-® 
If he keeps an office by an assistant, he is stili re- 
sponsible for the department and to individuals 
who should be injured by any negligence of duty 
in the office.®^ 

One who is postmaster ceases to be such on the 
discontinuance of the post office.®® While there is 


of Midland Lioan Finance Co. v. 
National Surety Corporation, D.C. 
Minn.. 23 P.Supp. 411, aflarmed, C. 
CJL, 103 F.2d 450, affirmed 60 S. 
Ct. 458, 309 U.S. 165, 84 L.Bd. 677. 

7. TJ.S.—S., for TTse and Benefit 
of Midland Loan Finance Co. v. 
National Surety Corporation, D.C. 
Minn., 23 P.Supp. 411, afflrmed, C. 
C.A., 103 P.2d 450, afilnned 60 S.Ct. 
458, 309 U.S. 165, 84 L.Ed. 677. 

Idalio.—Idalio Gold Reduction Co. v. 

Cro^han, 56 P. 164, 6 Idalio 471. 
Persons entitled to sue on bond see 
infra § 8 e. 

8. Idalio.—^Idalio Gold Reduction Co. 
V. Croghan, supra. 

9- U.S.—Postmaster General v. Nor- 
vell, D.C.Pa., 19 F.Cafl.No.11,310, 
Gilp. 106. 

49 CLJ. p 1136 note 9. 

la N.H.—Sterlingr v Warden, 51 N. 
H. 217, 242, 12 Am.R. 80. 


11- N.H.—Sterling v. Warden, su¬ 
pra. 

49 C.J. p 1136 note 13. 

12. N.H.—Sterlingr v. Warden, su¬ 
pra. 

13. U.S.—Curran v. Hlggrlston, D.C. 
Mass., 18 F.Supp. 969. 

14. U.S.—Curran v. Higrgriston, su¬ 
pra. 

15. U.S.—Curran ▼. Higrgriston, su¬ 
pra. 

16- U.S.—Curran v. Hlffgriston, D.C. 

Mass., 18 F.Supp. 969. 

49 C.J. P 1136 notes 1, 2. 

17. U.S.—Myers v. U. S., CtCl., 47 
S.Ct. 21, 272 U.S. 52, 122, 71 L.Ed. 
160. 

49 CJ. P 1136 note 3. 

IB. N.H,—Sterling v. Warden, 51 N. 

H. 217,12 Am.R. 80. 

Pailnxe of postmaster greneral to de¬ 
liver commissioxL 

PlaintlfC*s allegration that he was 
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eli^ble for appointment as postmas¬ 
ter, that his name was sent to sen¬ 
ate and appointment confirmed, that 
commission was sigrned and sent to 
postmaster general, hut never deliv- 
ered to plalntlft and that he quaJi- 
fied, that subsequently president 
sent defendajit*s name as postmas¬ 
ter, and that nomlnatlon was con¬ 
firmed, dlsclosed that refusal or fail- 
ure to deliver commission to plain- 
tiff, together with subsequent ap¬ 
pointment of defendant, were to be 
treated as tantamount to removal 
from Office, even If plalntllf was duly 
appointed.—Curran v. Higglston, D. 

I C.Mass., 18 F.Supp. 969. 

19. U.S.—Embry v. U. S., Ct.Cl., 100 
U,S. 680, 26 LJEd.’ 772. 

20. U.S.—U. S. V. Pearce, CC.Mich., 
j 27 F.Cas.No.16,020, 2 McLean 14. 

21. U.S.—^U. S. V. Pearce, supra. 

i 22. U.S.—Ware v. U. S., Pa.. 4 Wall, 
i 617, 18 L.Ed. 389. 
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some authority to tfae contrary,*» the better view is 
that his tenn of ofSce does not expire on a change 
in the class of his ofGce by increase or decrease of 
salaty.** He is entitled to remain in ofSce during 
the tenn for which he was appointed unless sooner 
removed according to law.26 
paiing vacancies. Under the federal Constitu- 
tion, artiole XI § 2, providing that the president 
shall have power to fili up “ali Vacancies that may 
happen during the Recess of the Senate"’ by grant- 
ing conunissions which shall expire at the end of 
the session, where a vacancy in a postmaster- 
ship occurred during the session of the senate which 
failed to confirm an appointment, the president may 
then in recess appoint a person to fili the vacancy 
by temporary commission to expire at the end of 
the next session of the senate.®® The expression 
in the constitution “ali vacancies that may happen 
during the recess” signifies ali vacancies that may 
happen to exist dtiring the recess.®^ 

e. Compensation 

(1) In general 

(2) Expenses connected with runndng 

office 

(3) Readjustment and increase 

(4) Withholding commissions 

(1) In General ' 

The compensation allowed postmasters Is fixed and 
controlled by congress. 

Congress has power to fix and control the sal- 
aries of postmasters, and an amount fixed at any 
one time may be added to, or taken from, at wilL^S 


Postmasters of first, second, and third classes. 
Under the statute, 39 U.S.C.A. § 54, now super- 
seded by 39 U.S.C.A. § 858, provision was made 
for compensation to postmasters of the first, sec¬ 
ond, and third classes.^® The whole theory of the 
statutes, it is said, is that every postmaster shall 
receive a salary dependent on, and regulated by, 
the amount of business done at his office and 
this is represented by the normal and natural sale 
of stamps, not sales of stamps unlawfully induced.®! 
If there are no receipts in an office and nothing 
on which to base the compensation of the post¬ 
master, no allowance can be made therefor.®^ 

Postmasters of fourth class. Under the statute, 
39 U.S.C.A. § 57, now superseded by 39 U.S.C.A, 
§ 858, provision was made for compensation of 
postmasters of the fourth class.®® 

Cojiipensation during suspension. A person ap¬ 
pointed by the president to perform the duties of 
a postmaster, suspended under the Tenure of Office 
Act, is entitled to the salary and emoluments of the 
office while he performs the duties of the suspended 
officer.®^ The latter is ‘*not entitled to pay or emol- 
ument while not performing its duties because of 
his suspension.”®® 

(2) Expenses Connected with Running Office 

The postmaster general Is authorized by statute to 
allow postmasters of the first and second class reason- 
able sums for expenses connected with the runnlng of 
their offices. 

The statute, 39 U.S.C.A. § 64, permits the post¬ 
master general to allow postmasters of the* first 
and second class reasonable sums for expenses 
connected with the running of their offices.®® This 


23. 18 Opinion Attorney General 

271. 

24. U.S.—Wllson V. U. S., 26 Ct.Cl. 
186. affirmed 12 S.Ct. 639. 144 U.S. 
24. 36 L.Ed. 332—16 Opinion At- 
toraey General 18. 

25. 16 Opinion Attorney General 

18. 

3$. 30 Opinion Attorney General 
314. 

49 C.J. p 1136 note 24. 

27. 30 Opinion Attorney General 

314. 

2a U.S.—Bmbry v. U. S.. Ct.Cl.. 100 
U.S. 686, 26 L.Ed. 772. 

29. TT.S.—S. V. Fostei, Mass., 34 
S.Ct 666. 233 TJ.S. 615, 68 I*Ed. 
1034. 

49 aj. p 1187 note 28. 

Asdgniii^ ofiLoe of foturtii class to 
tliird Class 

Where the office of a postmaster 
of the fourth class is assigrned to 
the third class at a desi^rnated sal¬ 


ary from a designated date, a post¬ 
master is entitled, If he performs 
the duties of the office, to compensa- 
tiou at the rate of that salary flrom 
that date, without regard to his ap¬ 
pointment by the president and con- 
firmation by the senate; nor can his 
salary be allected by any subsequent 
order made by a superior offlcer.— 
U. S. V. Wilson, Ct.Cl., 12 S.Ct 639, 
144 U.S. 24, 36 L.Bd. 382. 

30. U.S.—^U. S. V.- Poster, Mass., 34 
S.Ct. 666, 233 U.S, 616, 68 L.Bd. 
1034—U. S. V. Wilson, Ct.CL, 12 S. 
Ct. 639, 144 U.S. 24. 36 L.Ed. 832. 

31. U.S.—^U. S. V. Foster, Mass., 84 
S.Ct. 666, 233 U.S. 615, 627, 68 L. 
Ed. 1034. 

49 C.J. P 1137 note 30. 

32. U.S.—^Ware v. U. S., Pa., 4 Wall. 
617. 18 L.Ed. 389. 

33. U.S.—^Fussell v. U. S., C,C.A. 
Fla., 100 F.2d 996 

49 C.J. P 1137 not' 
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CommlasioiL on stamps canoeled . 

Statute authorlzing compensation 
of postmasters by commissions on 
canceled stamps **on matter actual- 
ly malled at their office” manlfests 
intent that compensation be made 
on the basis of business regularly 
done under normal circumstances.— 
Fussell V. U. S., supra. 

Fostal regulation providing that 
postmasters and post offices of 
fourth class shall not clalm credit 
for cancellation of postage stamps 
on matter diverted from other post 
offices to their post office for mailing, 
etc., is reasonable and valid.—Fus¬ 
sell V. U. S., supra. 

34. U.S.—Embry v. U. S.. Ct.Cl., 100 
U.S. 680, 686, 26 L.Bd. 772. 

35. U.S.—Embry v. U. S., supra. 

36. U.S.—Moffett V. U. S., 37 Ct.Cl. 
499: 

49 C.J. P 1187 note 88. 

Under former statute 

Under the act of 3‘une 22, 1864, 10 
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statute, it is said, allows the postmaster general ta 
do justice to his subordinates in the manner pre- 
scribed,®*^ but does not invest him with discretion 
to allow reimbursement to one postmaster and re¬ 
fuse it to another.S® It has further been held that 
the provision that no such allowance shall be made 
except on the order of the postmaster general mere- 
ly prohibits such allowance from being made by 
other administrative officers,3® and does not exclude 
a postmaster from judicial redress.^® 

Under postal regulations by which the depart- 
ment fixes a maximum sum which it will allow for 
rent, the allowance made by the department to a 
postmaster for the purpose of renting an office is 
not an absolute allowance, but ds to be disbursed by 
him as agent of the United States, and must be 
accounted for under the striet law of agency.'*! If 
he secures an office for less than the allowance, he 
is entitled to retain therefrom only the amount ac- 
tually expended.'*^ If he contracts to pay more 
than the allowance for a building or room, and sub- 
lets a portion for a sum which, together with the 
allowance, exceeds the rent paid, he must credit 
the excess to the govemment to be deducted from 

the allowance>3 

(3) Readjustment and Increase 

^afarles of postmasters of the various classes are 
to be readjusted In accordance with statutory directions. 

Under the statute, 39 U.S.C.A. § 54, now super- 
seded by 39 U.S.C.A. § 858, which provides for 
readjustment of the salaries of postmasters of the 
various classes at stated dntervals, the postmaster 
general is to ascertain the revenue of each office at 
designated intervals and, on a state of facts to be 
fumished under oath by the postmaster, he fixes the 
compensation and this process is called '-read- 
justment.”^^ After a postmaster*s salary has been 


fixed, a readjustment by the postmaster general 
must be made before it can be increased.46 The re¬ 
adjustment is an exeeutive act,^*^ requiring the ex- 
ercise of skill and discretion,^® taking effect in all 
cases prospectively and, if it is not perfonned, 
the law imposes no obligation on the govemment to 
pay an increased salary and the postmaster can- 
not recover for adjustment of salary unless therc 
has actually been a readjustment by the postmas¬ 
ter general.®^ Courts cannot treat exeeutive du- 
ties as performed when they have been neglected, 
or enforce rights dependent for their existence on 
a prior performance by an exeeutive officer of du- 
ties he failed to perform.52 

Mandamus to compel readjustment, If the post¬ 
master general fails to do his duty in the matter 
of readjusting a postmaster’s salary, he may be com- 
pelled by mandamus to do so,®® but the court cannot 
direct the postmaster general as to what adjust¬ 
ment should be made.®^ After a readjustment has 
been made by the postmaster general, he is beyond 
the reach of the compulsory process of manda¬ 
mus;®® nor in these circumstances will mandamus 
issue to compel a subsequent postmaster general 
to readjust the salary so fixed by his predecessor.®® 

(4) Withholding Commissions 

The postmaster general Is authorized by statute to 
wlthhold the commissions of a postmaster in certain 
Instances. 

The statute, 39 U.S.CA. § 45, authorizes the 
postmaster general to withhold commissions of a 
postmaster in certain instances.'®'^ The statute is 
applicahle only to postmasters whose accounts are 
pending and unsettled, and gives the postmaster 
general no authority to make an order reducing 
the compensation of a postmaster after his accounts 
have been settled and allowed.®® The postmaster 
general may, in a proper case, withhold commis- 


U.S.St. at 1 m pp 298, 299, authorlzing 
the postmaster general in his discre¬ 
tion to make an extra allowance to 
postmasters for extra labor and ex- 
X>ense in certain cases, it was held 
that no postmaster hsid a right to 
such allowance until it was made 
him by the postmaster general, and 
the action of the latter in the prem- 
ises was final, and not snbject to ju¬ 
dicial review.—S. v. Davis, C.C. 
Or., 25 F.Cas.No.14,927, Deady 294, 

37. U.S.-—Moffett v. XJ, S., 37 Ct.GL 
499. 

38. U.S.—^Moffett V. U. S., supra. 

39. U.S.—^Moffett v. TJ. S., supra. 

49 aJ- P 1137 note 41. 

40- U.S.—^Moffett V. U. S., supra. 
43^ U.S.—U. S. V. Conan, aC.Wis., 
92 F. 104. 


43. U.S.—^U. S. V. Conan, supra. 

43. U.S,—^U. S. V. Conan. supra. 

44. D.a—U. S. V. Key, 10 D.C. 328. 
49 CJ. P 1137 note 50. 

45. U.S.—U. S. V. Key, supra. 

48. U.S.—^U. S. V. McLean, Ct.Cl., 96 
U.S. 760, 24 L..Ed. 679. 

49 C.J. p 1138 note 62. 

47. U.S.—^U. S. V. McLean, supra— 
Trask v. U. S., 27 Ct.CL 330. 

48. D.C.—U. S. V. Key, 10 D.C. 328. 

49. U.S.—-U. S. V. Bwihg. Ct.Cl., 22 
S.Ct 480, 184 U.S. 140, 46 L.Fd. 
471. 

49 C.J. P 1138 note 65. 

6<K U.S.—U. S. V. McLean, Ct-Cl., 95 
U.S. 760, 24 L.Bd. 679—Peysert v. 
U. S.. 41 Cta. 311. 
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61. U.S.—Peysert v. U. S., supra. 

49 C.J. p 1138 note 67. 

52. U.S.—U. S. V. McLean, CtCL. 96 
U.S. 760, 24 L.Ed. 579—Trask v. 
U. S., 27 CLCl. 330. 

53. U.S.—U. S. V. McLean, CtCL, 95 
U.S. 760. 24 L.Ed. 679. 

49 C.J. P 1138 note 60. 

Mandamus to public offleers general- 
ly see Mandamus S 118 et seq. 

54. U.S.—Blrdsong v. U. S„ 34 Ct 
CL 437. 

55- D.C.—tr. S. V. Keys, 10 D.a 828. 

56. D.C.—^U. S. V. Keys, supra. , 

67- U.S.—^U, S. V. Bryant, D.CJKy., 
41 F.Supp. 1009. 

68. U.S.—Jaedicke v. U- Kan., 85 
F. 372, 29 C.CJL. 199. 

49 O.J. p 1138 note 65. 
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sions,®® but, having allowed them, he cannot re- 
cover them wdthout due process of law.®0 The 
statute does not imply that the postmaster general 
shall impose a penalty or forfeiture on the post- 
master as a punishment;®! but inasmuch as the re¬ 
turas are false they may not be used as a basis to 
fix the compensation,®2 and, therefore, power is 
given the postmaster general to fix the compensa- 
tion;®® and in doing so he has to consider the cir- 
sumstances and determine is reasonable, ap- 

proximating what the postmaster would have re- 
ceived if his retums had been correct, whether the 
returas were false for inadvertence, incompetency 
in himself, or his assistant, or for the purpose of 
fraudulently increasing his compensation,®^ 

An order made in pursuance of the statute is not 
conclusive on a postmaster that his returas of busi- 
ness are actually false in fact,®® or a conclusive de- 
termination that the postmaster is not entitled to 
any commissions as such,®® or that his compensa- 
tion shall be absolutely fixed and limited by the al- 
lowance made.®^ 

f. Ezemptions 

In the absence of statute, a postmaster Is not ex- 
empt from road duty or from arrest in civII cases. 

A postmaster is not exempt from road duty im- 
posed on the inhabitants by the legislature of the 
state of which he is a Citizen, in the absence of an 
act of congress exempting postmasters from such 
duty.®® The mere incumbency of the ofl&ce of post- 
master constitutes no privilege from arrest in civil 
cases in an action of tort for obtaining credit under 
false pretenses.®® 

g. Dnties and Liabilildes 

(1) In general 

(2) As to moneys Corning into postmas- 

ter’s hands 

(3) As to mail matter 


(1) In General 

The postmaster Is under the duty to locate the post 
Office and to continue It at a place suitabie and rea- 
sonabiy convenient for the use of the public. 

In the discharge of his duties as such, a post¬ 
master is bound to locate the post office and to con¬ 
tinue it at a place suitabie and reasonably con¬ 
venient for the use of the public;*^® he is bound 
to exercise his judgment for the public benefit and 
any contract by which this exercise of his judg¬ 
ment is sold for his private emolument interferes 
with the proper discharge of his duties as a pub¬ 
lic officer, and such contract is against public poKcy 
and void.*^! 

A postmaster acting by legal authority as the 
agent of the United States govemment in renting 
premises for a post office is not personally liable 
for rent after removal of the post office from the 
premises rented by direction of the govemment.^® 

Arrangemeni of schedules for delivery and coU 
lection of mail. The postmaster is authorized, 
and it is his duty, to arraiige all schedules for the 
collection and delivery of mails,*^® and so to arrange 
them as to conform to the instructions of the post¬ 
master general.74 

(2) As to Moneys Corning into Postmaster’s 

Hands 

Tha postmaster Is under the duty to keep safely all 
moneys which may come Into his hands by vlrtue of 
his offlciai positlon. 

It is the duty of a postmaster to keep safely all 
moneys which may come into his hands by virtue 
of his official position,75 and to account for and dis- 
burse them as required by law and by the rules of 
the United States post office department,^® although 
they may have been stolen or embezzled without 
his fault.77 He must pay over the public funds 
in his hands at the expiration of each successive 


59- TJ.S.—S. V. Bryant, D.C.Ky., 
41 F.Supp. 1009. 

49 C.J. p 1138 note 66. 

ea TJ.S.— U. S. V. Case, D.c.]sr.r.. 
49 P. 270. 

61. TJ.S.—^TJ. S. V. Jaedicke, D.C. 
Kan., 73 P. 100. 

^ — ^U. S. V. Jaedicke, supra, 

ea TJ.S.—^U. S. V. Jaedicke, supra, 
e^ TJ.S.—TJ. S. V. Jaedicke, supra. 

—^TJ. S. V. Dumas, La., 13 
act 872, 149 U.S. 278. 288, 37 L.. 
Bd- 734. 


U-S.—TT. S. V. Dumas, 


supra. 


67. TJ.S.—TT. S. V. Dumas, 
49 CJ. p 1138 note 74. 


supra. 


68 . S.C.—State v. Laurens Dist. 
Boad Comrs., 25 S.C.L. 210. 

Bxemptions: 

From Work on roads «renerally see 
Hlffhways 9 807. 

Of: 

Contractors and carrlers of mail 
from arrest see infra § 31 d. 
Postmaster from Jury Service 
see Juries 9 163 a. 

69. Vt.—^Bartlett v. Bonnazzl, 98 A. 
80, 90 Vt 284. 

Fzemption of f ederal offlcer firom ar¬ 
rest see Arrest 99 3, 29 d. 

7a Cal.—Spence v. Etorvey, 22 Cal. 
336, 83 Am.D. 69. 

71- Cal.—Spence v. Horvey, supra. 


I 72. IT.Y.—Herrick v. Wiltsie, 160 N. 

T.S. 1109, 96 MIsc. 186. 

49 C.J. p 1138 note 80. 

73. U.S.—Rush V. U. S., 38 CtCl. 
417. 

74. U.S,—^Rush V. U. S., supra. 

76. U.S.—^U. S., for Use and Benefit 
of Midlitnd Loan Finance Co. y. 
National Surety Corporation, 
Miim., 60 S.Ct 468, 309 U.S. 165, 
84 UBd. 677. 

Ohio.—Seward v. National Surety 
Co., 166 N.B. 637, 120 Ohio St 47. 

76. Ohio.—Sewar^ v. National Sure¬ 
ty Co., supra. 

77, Ohio.—Seward v. National Sure¬ 
ty Co., supra. 
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qtiarter of his Service,^* and no preliminary demand 
of payment is necessary to put him in default for 
failure to pay over such funds,79 and no proof of 
sudb. demand having been made is requisite to sus- 
tain an action against him.so 

(3) As to Mail Matter 

(a) In general 

(b) Destniction or theft of stamps 

(c) Refusal to deliver mail 

(d) Loss or theft of mail 

(a) In General 

Postmasters are under the duty to care for and to 
foward mail matter coming Into thelr hands. 

Postmasters are under obligation to care for,8i 
and to forward,S2 or, as discussed infra § 31, make 
delivery of, mail matter coming into their hands, 
subject to the limitation that the matter is not such 
as the law declares to be nonmailable. 

Delivery of registered letter containing bank de- 
posif to impostor. Where an impostor, by forging 
a depositores name, induced a bank to send the de- 
posit by registered mail, and, by impersonating the 
depositor, induced the postmaster to deliver the 
package, the postmaster was not hable to the de- 
frauded depositor, there being no privity of con- 
tract between them,^3 

(b) Destniction or Theft of Stamps 

A postmaster is entitled to credit for stamps which 
have been destroyed without his fault before he sold 
or used them, but he is liable if stamps are stolen or 
lost or they get into the hands of persone who might use 
them. 

A postmaster should have credit for stamps which 
he is charged wdth when he can show that they were 


destroyed without fault of his own before he 
sold or used them;®^ but if the stamps should be 
stolen or lost or should get into the Hands of those 
who might use them and thus deprive the govem- 
ment of so much revenue, the postmaster should 
be held for them.®® If he destroys them by his 
own wanton act or negligently suffers them to be 
destroyed, he is liable.®® 

If stamps were sent to a postmaster by mail, they 
will be charged against him at the time they were 
sent, and the presumption is that he received 
them;®*^ but, if the postmaster general is satisfied 
by proof fumished by the postmaster that 'he never 
received the stamps, he is not legally responsible for 
them.®® If a postmaster asserts that he retumed 
stamps to the department, which never came, and 
proves that he mailed them, he is entitled to credit, 
since in sending them he does his duty and the 
subsequent loss of them is not his loss.®® 

(c) Refusal to Deliver Mail 

The wrongfui refusal of a postmaster to deliver a 
letter or newspaper to a person to whom it was sent 
constitutes a tort. 

A postmaster who wrongfully refuses to deliver 
a letter or newspaper to a person to whom it was 
sent is guilty of a tortious act which renders him 
liable for the resulting damages.®® The conver- 
sion should be clearly proved,®! and withholding of 
the mails should be shown to be without cause or 
right,®2 and plaintiff must establish his title thereto 
by unquestioned evidence.®® 

Either trover®^ or case®® is a proper remedy; 
and it has been held that the aggrieved party also 
has a remedy by replevin®® or mandamus,®^ but not 
by injunction.®® 


78. 4 
304. 

Opinion 

Attorney 

General 

79. 4 
304. 

Oplnion 

Attomey 

General 

80l 4 
304. 

Oplnion 

Attomey 

General 


81. U.S.—Spinney v. V. S., 32 CLCL 
397. 


82. XJ.S.—Dunlop V. Munroe, D.C., 8 
F.Cas.No.4,167, 1 Cranch C.a 536, 
afiOrxned 7 Cranch 242, 3 Li.Bd. 329. 

N.T.—TeaU v. Pelton. 1 N.T. 637. 
49 AxelD. 352. 

83. Ark.—Polk v. Garrison. 258 S. 
W. 631, 162 Aric. 624. 

aft. U.S.—9 Oplnion Attomey Gen¬ 
eral 105. 

49 C.J. P 1139 note 94. 

85. 9 Oplnion Attorney General 
105. 

49 aJ. p 1139 note 95w 


86 . 9 Oplnion Attomey 

105. 

49 C.J. p 1139 note 96. 

General 

87, 9 

105. 

Opinion 

Attomey 

General 

88 . 9 

105. 

Opinion 

Attorney 

General 

89. 9 

106. 

Opinion 

Attomey 

General 

90. U.S.—Teal 

V. Felton, 

N.T., 12 


How. 284, 13 Li.Ed. 990. 

49 C.J. P 1139 note 2. 

Criminal liability of postmaster de- 
tainlng, delaying, or openlng mail 
see infra § 60. 

Duty of postmaster to deliver mail 
see Infra § 31. 

91. N.T.—^Teall v. Felton, 3 Barb. 
512. afflrmed 1 K*.?. 537. 49 Am.D. 
862, afflrmed 12 How. 284, 13 D. 
Ed. 990. 

98. N.T.—^Teall ▼, Felton, 3 Barb. 
612, afflrmed 1 N.T. 637, 49 Am.D. 
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352, afflrmed 12 How. 284, 18 Li.Ed. 
990. 

93. N.T.—TeaJl v. Felton, 3 Barb. 
612, afflrmed 1 N.T. 537, 49 Am.D. 
352, afflrmed 12 How. 284, 13 Ii.Ed. 
990. 

94. U.S.—Teal v. FeZton, N.T., 12 
How. 284, 13 L.Ed. 990. 

Mail matter as subject to conver- 
sion see the C.J.S. title Trover and 
Conversion S 21, also 65 C.J. p 
22 note 29. 

95. Ala.—Moody v. Eeener, 7 Fort 
218. 

49 CJ.J. p 1139 note 7. 

96. TT.S.—^Boardman v. Thompson, 
C.aKy.. 12 F. 676. 

97. XJ.S.—^Boardman v, Thompson, 
supra. 

Mandamus to publlc offlcers general- 
ly see Mandamus 9 118 et seg. 

98. XJ.S.—^Boardman y, Thompson, 
supra. 
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Jurisdiction of courts. State courts have jiiris- 
diction of actions of trover or case for wrongful 
refusal to deliver inail.89 

(d) Loss or Theft of Mail 
aa. In general 

bb. Default or misfeasance of clerks or 
assistants 

cc. Actions to enforce liability 
aa. In General 

A postmaster Is Ilable for damages resulting from 
the loss or theft of mali matter which has come Into 
his hands where such loss or theft Is due to his negJI- 
gence or wrongful act. 

A postmaster is liable for damagres resulting from 
the loss or theft of mail matter which has come 
into his hands where such loss or theft is due to 
his negligencei ©r wrongful act.2 Nevertheless, a 
postmaster is not liable as a common carrier^ or 
as an insurer.-* He is held to ordinary diligence in 
the discharge of the duties of his office, and can 
only be made liable for loss occasioned by want 
of such diligence.5 

bb. Default or Misfeasance of Qerks or As¬ 
sistants 

A postmaster Is responsible for the default and mis¬ 
feasance of hie clerks or assistants appointed by him 
where he has been negligent in his selection or In his 
superintendence of such clerks or assistants. 

A postmaster is not responsible for the default 
and misfeasance of his clerks or assistants, although 
appointed by him, and under his control, unless it 
be shown that the postmaster was negligent in not 
exercising proper care and prudence in the selection 
of suitable and competent persons to perform the 
duties of clerks or deputy assistants,® or unless it 
be shown that the postmaster himself was negli¬ 
gent in the duty resting on him properly to super- 
intend such clerks or assistants in the perform- 
ance of the particular acts or duty, the doing of 
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which or the omission to do which caused the loss 
and injury.*^ On the other hand, if he is negli¬ 
gent in either respect mentioned, he is liable for 
any loss resulting from suoh negligence.® Exemp- 
tion from liability for default or misfeasance of 
his clerks or assistants is available to the postmaster 
only in cases where they are appointed in pursuance 
of some law expressly authorizing it, so that by 
virtue of the law and the appointment the ap^ 
pointees become in some sort public officers them- 
selves; and if a postmaster employs a clerk or as¬ 
sistant independently of express authority, who is 
paid by him out of his own salary or means, he is 
liable for his default or misfeasance as any pri¬ 
vate person would be for the acts of his agent or 
employee; in such cases the doctrine of respondeat 
superior applies.® If the loss be occasioned by the 
negligence of clerks who were not regularly ap¬ 
pointed and sworn as his assistants, the postmas¬ 
ter will be responsible.!® 

Aetion against personat representative. Wheth- 
er or not an action will lie against a postmaster 
in his lifetime for money feloniously taken out of 
a letter by one of his clerks, dt has been held that 
no action will lie therefor against his personal 
representatives after his death.!! 

cc. Actions to Enforce Liability 

state courte have Jurisdiction of actions for damages 
resulting from loss or theft of mail caused by the negli¬ 
gence of the postmaster In the discharge of his offlcial 
duties. 

State courts have jurisdiction of actions for 
damages accruing from loss or theft of mail caused 
by negligence of the postmaster in the discharge 
of his official duties.!^ 

Case will lie against a postmaster for negligence 
whereby a letter containing money was stolen from 
his office;!® i>ut an action for money had and re- 
ceived is not a proper form of action to recover 
the money.!^ 


99. nr.S.— Teal v. Felton, N.T., 12 
How. 284, 13 L..Fd. 990. 

Ala.—Moody v. Keener, 7 Fort 218, 

1. Idaho.—Idaho Gold Reduction Co. 
V. Croghan, 56 P. 164, 6 Idaho 471. 

49 aJ. P 1189 note 13. 

Liability on bond see infra § 8. 

2. Idaho.—^Idaho Gk>ld Reduction 

Co. V. Croghan, supra. 

Crimlnal liability of postmaster for 
embezzlin^r or stealln^r mail mat¬ 
ter see infra S 56. 

3« Ala.—^Ralsler v. Oliver, 12 So. 

238. 97 Ala. 710. 38 Am.S.R. 213. 
49 CJFw:p 1189'note 15. 


4. U.S.—U. S. V. Rogde, D.C.S.D., 
214 F. 283. 

49 C.J. p 1140 note 16. 

5. Ala.—^Raisler v. Oliver, 12 So. 

38, 97 Ala. 710, 88 Am.S.R. 213. 

49 C.J. p 1140 note 17. 

6. Ala.—^Ralsler v. Oliver, 12 So. 

238, 97 Ala. 710, 38 Am.S.R. 213. 

49 C.J. P 1140 note 18. 

7. Ala.—^Raisler v. Oliver, supra. 

49 C.J. p 1140 note 18. 

8. U.S.—^Dunlop V. Munroe, D.C., 7 
Cranch 242, 3 L-Ed. 329. 

Pa.—'Schroyer v. Lynch, 8 Watts 463. 

9. Ala.—^Raisler v. Oliver, 12 So. 

238, 97 Ala. 710, 88 Am.S.R. 213. 

49 C.J. P 1140 note 21. 
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10. Me.—^Bishop v. Wllliamson, 11 
Me. 495. 

Vt.—Christy v. Smith, 23 Vt. 663. 

11. N.T.—^Franklln v. Low, 1 Johns. 
396. 

49 C.J. p 1140 note 24. 

12. Ala.—^Ralsler v. Oliver, 12 So. 
238, 97 Ala. 710, 88 Am.S.R. 213. 

49 aJ. p 1140 note 25. 

13. S.C.—Coleman v. Frazier, 38 S. 
C.L. 146, 53 Am.D. 727. 

49 O.J. p 1140 note 26. 

14. Vt.—Danforth v. Grant, 14 Vt 
283, 89 Am.D. 224. 

49 C.J. p 1140 note 27. 
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Pleading. General rules of pleading in civil 
actions ordinarily are applicable,i5 including rules 
goveming issues, proof, and variance.^® Where it 
is intended to charge a postmaster for the negli- 
gence of his assistants, the pleadings must be made 
up according to the case, and his liability will re¬ 
suit only from his own neglect in not properly su- 
perintending the discharge of their duties in his 
office.^^ However, a count in the alternative charg- 
ing the loss to have been caused by the misfeas- 
ance of defendant or some other person employed 
by him is good on general demurrer.^8 With re- 
spect to negligence, it will be sufiScient to declare 
generally that the loss complained of was occa- 
sioned by defendant^s carelessness and negligence.i® 
Ezndence. Generali rules goveming evidence in 
civil actions usually apply^o with respect to the bur- 
den of proof and presumptions^i and the admissi- 
bility of evidence22 and its weight and sufficiency.^^ 
Review, General rules pertaining to the review 
of judgments and orders in civil actions ordinarily 
are applicable.^^ 

§ 8. -Liability of Postmaster and Sure- 

ties on Offidal Bond 
a. For what losses liable 
h. Amount recoverable on bond 
c. Period of liability 
<L Discharge from liability 
e. Proceedings to enforce liability 

a. For What Losses Liable 

(1) In general 

(2) Public money or properly 

(3) Money order funds 

(4) Stamps; funds remitted to de^si- 

tory 


(1) In General 

The sureties on the bond of a postmaster are liable 
for various losses, Including loss of reglstered mall re- 
sultlng from the negligence of the postmaster. 

Liability on the bond of a postmaster is gov- 
eraed by the terms of the bond, the duties secured, 
and the statute under which the bond is given, 
and, under this rule, sureties on postmasters’ bonds 
have been held responsible for various losses.25 

Registered letters or packages. Where registered 
mail is lost through the negligence of a postmaster, 
the sureties on his bond, conditioned as required by 
statute, are liable for the loss,^ 6 and the sureties 
are «liable on such bond for money embezzled by 
the postmaster from registered letters.27 It has 
also been held that the postmaster and his sureties 
are liable absolutely on the bond for the value of 
registered mail delivered to the postmaster, which 
was stolen without negligence on his part;28 but 
later decisions, among which is a decision of the 
supreme court of the United States, have definite- 
ly decided the rule to the contrary.29 Under postal 
regulations a postmaster and his sureties are re¬ 
sponsible for registered maSl lost when a post of¬ 
fice has been robbed only if the depredation or 
loss is due to negligence or disregard of the reg¬ 
ulations and in order to authorize a recovery on 
the bond, there must not only be negligence or dis¬ 
regard of regulations, but there must be a causal 
connection between the loss and the negligence or 
disregard of regulations.3i It has similarly been 
held in construing these regulations that a post¬ 
master is not liable for the loss of a registered 
package, which in the usual course came into the 
possession of a swom clerk in his office, not ap- 
pointed by him, but in the classified civil service, 
without his knowledge, and which was lost or stolen 


15. U.S.—Dunlop V. Munroe, D.C., 7 
CFattdi 242, S L.£ld. 329. 

18. Vt—Chrlsty v. Smltli, 23 Vt. 
663. 

49 C.J. P 1140 note 30 [a]. 

17- XT.S.—Dunlop v. Munroe, D.C, 7 
Cranch 243, 3 D.Ed. 329. 

49 ax p 1140 note 28. 

1& TT.S.—Dunlop v. Munroe, D.C., 8 
F.CasJfo,4.167, 1 Cranch CC. 536, 
afOrmed 7 CrancOi 242, 3 Li.Fd. 329. 

19u Vt.—<Jbristy v. Smith, 23 VL 

668 . 

49 GLJ. p 1140 note 30. 

aOk Ala.—^Ralsler v. Oliver. 12 So. 
238, 97 Ala. 710, 38 Azn.S.R. 213. 

ax. Ala.—'Haisler v. Oliver, supra. 

48 OJ. p 1140 note 31. 

SS. Ala.—Raisler v. Oliver, Erapra. 

49 OX p 1140 nPte 33. 


83. U.S.—^Dunlop v. Munroe, D.G., 7 
Cran<^ 242, 3 Li.Ed. 329. 

49 O.X p 1141 note 33. 

24. Presumptlons on appeal 

In an action agalnst a postmaster 
for the value of the contents of reg¬ 
istered letters alleged to have been 
lost, in the absence of any showlng 
to the contrary on the record, the 
appellate court will, in order to sus- 
tain the rulings of the court below, 
presume that his clerh or assistant 
is employed without ezpress author- 
ity.—Raisler v. Oliver, 12 So. 238, 
97 Ala. 710, 38 Am.S.B. 213. 

25. XJ.S.—'TT. S. V. Barker, Pa., 100 
F. 34, 40 C.aA. 264. 

49 ax p 1142 note 76. 

Bond of postmaster generally see su¬ 
pra 0 7 b. 

Liiability on bonds of officers: 

. GteneraUy see Officers $9 155-177. 
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Deputy and assistant postmasters 
see Infra S 3. 

Federal officers generally see the 
C.XS. tltle United States §§58- 
56, also 65 C.X p 1287 note 73 et 
seq. 

26. Ariz.—U. S. ▼. Oriswold, 76 P. 
596, 8 Ariz. 453. 

87. U.S.—Gibson v. U. S., hr.H., 208 
P. 534, 126 C.<1A. 636. 

28. Ariz.—^U. Sw v. Grlswold, 80 P. 
317, 9 Ariz. 304. 

29. U.S.—Deal v. U. S., Aiaska, 47 
S.Ct. 618, 274 U.S. 277, 71 L.Ed. 
1045—U. S- V. Rogde, D.C.S.D., 214 
F. 283. 

sa U.S.—Deal v. U. S., Aiaska, 47 
S.Ct 613, 274 U.S. 277, 71 L-Bd. 
1045. 

49 C.X p 1142 note 71. 

31. U.S.—Deal v. U. 8^ supra. 
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therefrom without his negligence or wrongdoing or 
disregard of the regulations.»* 

(2) Public Money or Property 

A Dostmaster and his sureties are liable on a bond 
conditioned on the falthful discharge of his duty for the 
loss of pubilc moneys coming Into the hands of the 
postmaster. 

A postmaster and bis sureties are liable on a 
bond conditioned on the faithful discharge of his 
duty for the loss of public moneys coming into the 
hands of the postmaster, although such moneys may 
have been lost without fault or negligence on his 
part33 The policy of the govemment of the Unit¬ 
ed States requires that principals and sureties on 
the bond of postmasters shall be held liable at all 
events,®^ and the only exceptions are those pro- 
vided for by the acts of congress.36 It has been 
held, howefver, that money collected on C O. D. 
parcels and held by a postmaster for use in pur- 
chasing money orders to be sent to the senders of 
the parcels is not public money until it is used to 
purchase money orders, for the embezzlement of 
which the postmaster’s bond is liable, within the 
statute prescribing the duty of postmasters in re- 
spect of public moneys coming into their posses- 
sion.8® Siinilarly it has been held that a regis- 
tered package containing money belonging to the 
United States, but which is not such that it may 
be "ordered by the Postmaster General to be trans- 
ferred or paid out,” is not public money, within 
such statute, and that a postmaster and his sure¬ 
ties are not liable as insurers under the statute for 
the loss thereof.37 

Robbery by postmaster. The sureties on a post- 
master^s bond are liable to the govemment for 
loss of public moneys due to an act of robbery by 
the postmaster of a carrier to whom he had de- 
livered the money to be carried through the mails 
to the postal depository.^^ 

(3) Money Order Funds 

A postmaster and his sureties are liable on his bond 


§ 8 

for money order funds received by him and not ac- 
counted for. 

In addition to the statute, 39 U.S.CA. § 46, re- 
quiring postmasters to keep safely all public mon¬ 
eys collected by them or which may come into, their 
possession, it is further provided by statute, 39 U.S. 
C.A. § 736, that ''all money received for the sale 
of money orders, including all fees tihereon 
. . . shall be deemed and taken to be money- 
order funds and money in the Treasury of the 
United States.”89 Money order funds are accord- 
ingly part of the public moneys of the United 
States, as considered infra § 17, and a postmaster 
and his sureties are liable on his bond for money 
order funds received by him and not accounted 
for,^0 although they may have been lost through 
burglary without fault or negligence on his part;^l 
and his Hability is not affected by the fact that 
the United States fumished the building and the 
safe therein, both of which he was required to use 
and from which the property was taken by the bur- 
glars.^2 The only way provided by statute for a 
postmaster to obtain relief in case of robbery of 
larceny is by applying to the postmaster gcneral,^^. 
in whidh case, if the evidence is satisfactory to that^ 
ofiicer, he may, in his discretion, allow the post¬ 
master credit for the amount thus lost.^^ So, also, 
the postmaster and his sureties are liable for money 
order funds embezzled by a clerk in charge of the 
money order accounts and money order funds of 
the post office,45 and the facts that the clerk who 
embezzled money was not appointed by the Prin¬ 
cipal in the bond and that the tenure of office of 
the clerk was held linder a civil servdce act do not 
affect the obligation of the bond.^® 

It has been held, however, that funds in other 
offices on which a postmaster could draw a,re not 
money order funds in his custody within the mean- 
ing of the statute and postal regulations.^7 Moneys 
collected on C. O. D. parcels and held by the post¬ 
master for use in purchasing money orders to be 
sent to the senders of the parcels are not "money 
order funds*^ for the embezzlement of which the 
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82. U.S.—U. S. V. Rogde, D.C.S.D., 
214 F. 288. 

83. TJ.S.—S. V. Fordyce, D.C.Ky., 
122 F. 962. 

49 aj. p 1141 note 89. 

84. ■ U.S.~tr. S. V.' Morrtson, ‘C-^STC., 
26 F.Cas.No.16.817, Chase 521, 624. 

49 dJ. p 1141 note 40. 

85. XJ.S.—S. V. Morrlson, supra. 
49 C.J. p 1141 note 41. 


S.Ct. 376, 273 TJ.S. 333, 71 Ii.Ed. 
667, 61 A.L.R. 780. 

49 C.J. P 1141 note 42. 

37. U.S.—Deal v. U. S., Alasfea, 47 
S.Ct. 613, 274 .TJ.S. 277, 71 L.Bd. 
1045. 

38. TJ.S.—^TJ. 3. V, Jones, C.C.Lia., 36 
P. 769. 

39. TJ.S.—Smyer v. TJ. S., Ala., 47 S. 
Ct 376, 273 TJ.S., 833, 71 Li.Pd. 667, 
51 A.L.R. 780. 

49 C.J. P 1141 note 47. 

40. TJ.S.—TJ. S. V. Fordyce, P.CKy., 
122 F. 962. 


41. TJ.S.—^U. S. V, Fordyce, supra. - 

42. TJ.S.—^U. S. V. Fordyce, supra. 

49 C.J. p 1141 note 62. 

43. TJ.S.—^TJ. S. V. Fordyce, supra. 

44. TJ.S.—^U. S. V. Fordyce, supra. 

45. TJ.S.—^TJ. S. V. Adamo, C.(XA. 
Mass., 64 F.2d 764—Bryan v. U. 

Cal., 90 P. 473, 83 CX.A 617, BS 
L.R.A. 218. 

46. TJ.S.—^Bryan v. TJ. S., supra. 

47. U.S.—-U. S. V. Norton, Tex, 107 

P. 412, 46 C.C.A 387. , , 


aa U.S.—Smyer v, V. S., Ala., 47 
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postmaster and his sureties are liable within the 
statute, 39 U.S.CA. § 736, providing that "all 
money received for the sale of money-orders, in- 
cluding ali fees thereon . . . shall be deemed 
and taken to be money-order funds and money in 
the Treasury of the United States.”^» 

(4) Stamps; Funds Remitted to Depository 

A postmaster and his sureties are liable on his bond 
for stamps received by him and not accounted for. 

A postmaster and his sureties are liable on his 
bond for stamps received by him and not account¬ 
ed for, although they may have been lost through 
burgjary and without fault or negligence on his 
part;^® and he is not relieved from such liability 
by the fact that the United States furnished the 
building and the safe therein, both of which he was 
required to use and from which the property was 
taken by the burglars.50 A statute which provides 
“that it shall be the duty of the postmaster generaj 
to provide and fumish to all deputy postmasters, 
and to all other persons applying and paying there- 
for, suitable postage stamps,” etc., authorizes the 
postmaster general to deliver postage stamps to a 
deputy postmaster without repa>Tiient; and the 
sureties on the o£Scial bond of a postmaster are lia¬ 
ble for postage stamps so received by their prin- 
cipal.51 

i 

Funds remitted to depository, A postmaster and 
his sureties are not liable for loss of funds which, 
in the discharge of his ofl&cial duty, the postmas¬ 
ter had remitted by registered package to the de- 
positary of his ofl&ce by reason of the negligence 
or misconduct of the depositary after the recep- 
tion of the package by This is so, although 

the postal r^ulations provide that the postmaster 
shall not take credit in his cash book or weekly 
statement for money sent by him until he has re¬ 
ceived fhe certificate of deposit.53 


b. Arnount Recoverable on Bond 

A postmaster and his sureties are bound to pay 
the actual loss sustalned by the government within the 
arnount of the penalty fixed by the bond. 

A postmaster and his sureties are bound to pay 
the actual loss which the government may sustain 
by any failure to discharge his duties faithfully54 
within the arnount of the pena-lty fixed by the bond 
but not in excess thereof.^S Where a registered 
package is lost through the negligence of the post- 
master,56 or money contained in a registered letter 
is embezzled by him,®^ the govemment’s recovery 
is not limited to the sum which the government 
obligates itself to pay the sender of registered 
mail in case of loss, but it is entitled to recover 
from the sureties the full arnount lost^^ 

c. Feriod of Liability 

Uniess otherwise qualffled by statute the liability 
of sureties on the bond of a postmaster extends to and 
covers the due performance of his official duties during 
his term of office under the appolntment or commission 
which placed him in office at the time the bond was 
given. 

Except when and to the extent that the rule may 
have been changed or qualified by statute, 39 U.S. 
C.A. § 38,69 the liability of sureties on the bond of 
a postmaster extends to and covers the^.due per¬ 
formance of his ofiScial duties during his term of 
office imder the appointment or commission which 
placed him in office at the time the bond was giv- 
en.69 The exception in the statute applies as well 
to a vacancy caused by expiration of commission, 
as by removal, suspension, resignation, or death;6i 
but it applies only in the case of a vacancy.62 Aft¬ 
er the postmaster^s commission has expired, it has 
been held that the sureties may lawfully assume 
possession of the post office and the government 
property therein and depute one of their num- 
ber, or another person, as acting postmaster, to 
perform the duties of the office until a successor 
is appointed to take possession.®* 


48. U.S.— Smyer v. .U. S.. AIsl, 47 
S.Ct- 375, 273 U.S. 333, 335, 71 L. 
Ed. 667, 51 A.Ii.R. 780. 

49 C.J. P 1142 note 58. 

49. U.S.—^U. S. V. Fordyce, D.C.B:y., 
123 p. 952. 

SOi U.S.—^U. s. V. Fordyce, sapra. 

51. U.S.—^U. S. V. Mason, C.C.OhIo, 
2« F.CasJre.15.737, 2 Bond 183. 

52. K.Mv->U. S. V. Swan, 45 P. 980, 
8 NJC. 401. 

58. N.M.—U, S. V. Swan, supra 
49 C.J. P 1142 note 55. 

54, U.S.—Jaedlcke v. U. S., Kan., 85 
F. 372, 29 C-CLA. 199. 

55. U.S.—Boody V. U. S., C.C,Me., 8 


F.Cas.N'o.l,6S6, 1 Woodb. & M: 150 
—Lawrence v. U. S., aC.Mlch., 15 
P.Cas.No.8,145, 2 McLean 581. 

56. Arlz.—^U. S. v. Griswold, 76 P. 
595. 8 Arlz, 453. 

67. U.S.—Gibson v. U. S.. N.H., 208 
P. 684, 125 C.C.A. 536. 

58. U.S.—Gibson v, U. S., supra. 

49 C.J. P 113 notes 80-82. 

59. U.S.—U, S. V. I^ational Sur. 
Corp., D.C.N.J., 71 F.Supp. 14. 

49 C.J. P 1143 note 83. 

60. U.S.—^Postmaster General v. 

Reeder, 19 F.Cas.No.11,311. 4 

Wash.C.C. 678—^20 Opinion Attor- 
ney General 447. 

61. 20 Opinion Attorney General 
447. 


Snooessor without color of authority 

Where postmaster*s son, after 
postmaster’s death, assumed duties 
of postmaster without color of au¬ 
thority and thereafter postmaster^s 
account showed a deficlency arising 
in part duringr servlce of postmaster 
and in part during: Service of his so^, 
surety on postmaster's bond was lia¬ 
ble for the defalcation, not only as 
to the postmaster, but also as to the 
son.—^U. S. V. National Sur. Cforp., D. 
C.NT.J., 71 F.Supp. 14. 

62. U.S.—U. S. V. W^rlgrht, I).C.X.J., 
28 P.Cas.No.16.776. 

49 C.J. p 1148 note 88. 

63. 20 Opinion Attorney General 
447. 
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Successive honds. While tlhe sureties on a sec- 
ond bond are not liable for a shortage in the ac- 
counts of the postmaster occurring before the bond 
executed by them took effect,®^ equity may con- 
sider the two sets of sureties as jointly responsi- 
ble for the defaults occurring after the givdng of 
the second bond.®^ 

Under the existing statute, 39 U.S.C.A. § 36, 
whenever any postmaster is required to execute a 
new bond, aU pa 3 rments made by him after its ex- 
ecution may, if the postmaster general or the comp- 
troller general deem it just, be applied first to dis- 
charge any balance which may be due from the 
postmaster under his old bond.®® 

d. Discharge fxom Liability 

(1) Ii? general 

(2) Indulgence or forbearance 
(1) In General 

Varlous matters have been considered as dfscharg- 
fng or failing to discharge the sureties on the bond of 
a postmaster, such as the taking of a second bond. 

Various matters have been considered as dis- 
chargdng or failing to discharge the sureties on the 
bond of a postmaster.®*^ The order of the post¬ 
master general to the postmaster not to remit the 
money he may receive, but to retain it to answer 
his drafts, does not discharge the sureties,®® al- 
though the order is issued subsequent to the ex- 
tcution of the bond.®® The sureties are liable for 
noncompliance by the postmaster with subsequent 
as weM as with past laws or orders until his offi- 
cial term expires if the orders are such as are 
justified by law.*^® 

Taking of second bond, The giving of a new 


official bond by a postmaster does not discharge 
his sureties under the old bond either for the past 
or subsequent defaults of his principal,'^^ unless 
the new bond is given under a statute wbich de¬ 
clares in terms or by just construction that it 
shall have that effect*^® 

(2) Indulgence or Forbearance 

The sureties on a postmaster’s bond are not dls- 
charged by mere indulgence or forbearance on the part 
of the government, but the sureties are discharged by 
the government^s failure to bring suit on the bond wlth- 
in the time limited by statute. 

Mere indulgence or forbearance on the part of 
tihe government toward a postmaster who is in de- 
fault, in the absence of fraud, will not discharge 
his sureties from their obligations on his bond.^® 
Likewise, the fact that the government continued a 
postmaster in ofi&ce after discovery of a defalca- 
tion, and delayed to disclose it, will not relieve his 
sureties from liability for subsequent defalcations.*^^ 

Delay in bringing suit. In the absence of a 
statute so providing, neither a postmaster nor his 
sureties are discharged from liability on his bond 
by the neglect of the postmaster general to sue, 
wit-hin the time prescribed by law, for balances 
due from the postmaster.*^® The responsibility of 
the postmaster general is superadded to, not sub- 
stituted for, thatof the obligors.*^® 

By statute, 39 U.S.C.A. § 40, it is now provided 
that, if it shall appear on the settlement of the 
account of any postmaster that he is indebted to the 
United States, the sureties cannot be held liable 
for such indebtedness imless suit therefor shall be 
instituted within three years after the close of the 
account.*^ *^ The statute commences to rtm from 


S4, TT.S.—^U. S. V. Van Stelnbergr, D. 

C.Iowa,, 77 F. 860. 

49 C.J. P 1143 note 93. 

Discharge ftom liability by giving 
new bond see infra subdivision d 
(1) of thls section. 

65. U.S.—^Postmaster-Gen. v. Mung- 
er. aC.N.T., 19 F.Cas.N'o.11,309, 2 
Paine 189. 

66. U.S.—U. S. V. Honsman, Mont., 
70 P. 681, 17 C.C.A. 283. 

49 C.J. p 1143 note 96. 

Fzlox to the enaotsuent of thls or 
gh nilaT statntes, there was a con- 
flict of authority as to whether mon- 
eys received' subsequent to the exe- 
cution of the last bond could, before 
its discharge, be applied to a former 
indebtedness accrued while the for¬ 
mer bond was in force.—Postmaster- 
Gen. V. Furber, C.0.Me., 19 P.Cas.No. 
11.308, 4 Mason 333—^Postmaster- 

Gen. V. Norvell, D.C.Pa., 19 F.Cas. 
No.ll, 810, Gilp. 106. 


67. Zncxease of responsibility 

(1) An act of congrress Increaslng 
rates of postage, and consequently 
the responsibility of the postmast- 
er’s sureties, will not discharge 
them.—^Postmaster-Gen. v. Munger, 
C.C.N.Y., 19 P.Cas.No.11,309, 2 Paine 
189. 

(2) It would be otherwise, how- 
ever, if the act of congress enlarged 
the powers of the postmaster, or su¬ 
peradded new dutles, whereby he 
was made the receiver of other mon- 
eys than for postages.—^Postmaster- 
Gen. V. Munger, supra. 

68. U.S.—^Postmaster-Gen, v. Boed¬ 
er, C.C.Nr.J., 19 p;Cas.Nro.ll,311, 4 
Wash.C.C. 678. 

49 O.J. p 1144 note 15. 

69. U.S.—Boody v. U. S., C.C.Me., 3 
F.-Cas.No.l,686, 1 Woodb. & M. 160, 
163. 

70- U.S.—^Boody v. U. S.. supra. 

49 C.J. p 1144 note 17. 
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71. U.S.—^PostmasteivGen. v. Boed¬ 
er, N.X, 19 P.Cas.No.11,311, 4 

Wash.C.C. 678. 

49 C.J. p 1144 note 19. 

72. U.S.—^Postmaster-Gen. v. Mung¬ 
er, C.C.N.T., 19 F.Cas.No.11.309, 2 
Paine 189. 

73. U.S.—U. S. V. Wright, D.C.N.T., 
28 P.Cas.No.16,776. 

49 a J. p 1144 note 1. 

74. U.S.—U. S. V. Wright, supra. 

49 C.J. P 1144 note 2. 

75. U.S.—^Liocke v. Postmaster-GeiL, 
O.C.Mass., 15 F.Cas.No.8,441, 3 Ma¬ 
son 446. 

49 C.J. p 1144 note 3. 

76. U.S.—^Dox V. U. S. Postmaster- 
Gen., N.T., 1 Pet. 318, 7 L..Bd. 160. 

77. U.S.—U. S. V. Arthur, D.aETia., 
68 F.Supp. 986. 

49 C.J. p 1144 note 8. 

^peal of statute 

The statute, 39 U.S.C.A | 40, was 
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the time the postmaster^s account is "closed/^ by 
audit and settlement,*^* not by the default or by 
the principales ceasing to be postmaster.'^® Where 
the action on the bond is for recovery of amounts 
embezzled by a clerk during the postmaster’s term 
of office, the statute begins to run wihen demand 
is made on the surety by a post office inspector 
under direction of an assistant postmaster gen- 
eral, and not when notice from the general ac- 
counting office is given to the surety.^o Where an 
amended petition States a new and different cause 
of action not within the original lis pendens, it 
does not relate back to the commencement of the 
action so as to prevent limitations from running 
in favor of the sureties of a new cause of action 
alleged in the amendment*! 

6. Proceedings to Enfoice Liabilitsr 

(1) In general 

(2) Defenses 

(3) Persons entitled to sue 

(4) Pleading, evidence, and trial 

(1) In General 

Such courts fiave Jurisdiction to entertaln actions on 
bonds of postmasters as are designated by statute. 


The rules goveming the enforcement of officers* 
bonds, especially bonds of federal officers, ordi- 
narily apply to the enforcement of bonds of post¬ 
masters except as it may otherwise be specifically 
provided by statute.®^ Such courts as are desig¬ 
nated by statute have jurisdiction to entertain ac¬ 
tions on bonds of postmasters.S3 

(2) Defenses 

Various defenses have been urged and eonsidered In 
actions on bonds of postmasters, including claims for 
credit. 

In actions on bonds of postmasters various de¬ 
fenses have been urged.®^ In an action on a post- 
inaster’s bond to recover for money embezzled by 
him, it is not a defense that the senders of the 
letters were negligent in sending the money.85 
Voluntary payment to a creditor of the govemment 
may not be set up as a defense.86 It is no defense 
to an action on the bond, to recover public funds 
unaccounted for, that such funds were embezzled 
by a clerk appointed tmder the civil Service laws.87 

Claims for credit. In an action on a postmasteris 
bond, a claim for a credit may be set up if the 
claim, in accordance with statutory requirements, 
has been duly presented to ihe department desig¬ 


net repeaJed by 6 IT.S.CLA- 9 5, re- 
quiring- suits on tbe offleiaJ bonds of 
any offleer chaxg’eable wltli public 
money to be Instituted within flve 
years to hold the sureties liable, 
since the latter act is a ^reneral stat¬ 
ute manifestly intended to cover cas¬ 
es not otherwise provided for.— 

S. V. Arthur, D.C.Fla., 68 F.Supp. 
936—^U. S. V. Maxwell, D.C.Ga., 286 
F. 740, reversed oh other grounds, 
CaA., 293 F. 684. 

Dbetter coastltutiiier settOLement aad 
dosisff of account 
A letter from the general account- 
ing office to the surety on former 
postmaster^s offlcial bond, stating 
that an audit of former pQstmaster*s 
account showed a specifled balance 
due the United States and that for¬ 
mer postmaster was short in his 
fixed credit account in a stated 
amount, and requesting remlttance 
to the postmaster at New Tork City, 
constituted a *'settlement and clos- 
ing of the account” of former post¬ 
master within statute rellevlng sure¬ 
ty from liability for principales de- 
falcation if suit therefor is not In¬ 
stituted within three years after the 
eloee of such account.—^U. S. v. Bry- 
ant, D.CJCy.. 41 F.Supp. 1009. 

TThAsc fodraus statute 

By the act of March 3, 1835, 4 U.S. 
St. at Ij., pp 102, 103, c 64, 9 8, the 
sureties on a postznaster*s bond were 
dlscharged from ali liability by two 
yeanf delay to bring suit after a de¬ 


fault In not paying, when required 
by law, a auarterly balance found 
due by the auditor.—Postmaster- 
Gen. V. Rice, B.C.Pa., 19 F.CJas.No. 
11,312, Gilp. 654—49 C.J. p 1144 note 
S. 

78- U.SL—U. S. V. Oash, C.C.A.Ga., 
293 F. 584. 

49 C.J. p 1144 note 9. 

Action held timely 
Where postmaster's account show- 
ing deficlency was closed on May 3, 
1937, action on postmaster’s bond 
brought on Aug. 16, 1939, was time¬ 
ly.—TT. S. V. National Sur. Corp., D.C. 
N.J., 71 F.Supp. 14. 

79. UjS.—U. S. V. Cash, aC.A.Ga, 
I 293 F. 584. 

80. U.S.—^U. S. V. Arthur, D.C.Fla, 
68 F.Supp. 936. 

81. U.S^—^U. S. V. Norton. Tex., 107 
P. 412. 46 C.C.A. 387. 

82. U.S.—0. S. for Use and Benefit 
of Midland Loan Finance Co. y. 
National Surety Corporation, 
Minn., 60 S.Ct. 458, 809 U.S. 165, 
84 L.Bd. 677. 

Arlz.—U. S. V, Grlswald, 76 P. 596, 
8 Arlz. 453. 

Enforcement of officers* bonds: 
Generally see Officers 99 167-177. 
Federal officers generally see the 
C.XS. tltle United States 9 56, 
also 65 CJ. (P 1289 note 97 et seg. 


Early, Ga, 12 Wheat 136, 6 Ii.Ed. 
577. 

49 C.J. p 1144 note 22. 

JTurisdiction of United States dlstrict 
courts see Federal Courts § 30$f 

84. SCatters urged as defense 
Under post-office regulation pro- 

hlbiting grantlng of credit on com- 
missions to postmasters as respects 
mail dlverted from other post offloes, 
fact that such dlversion was not so- 
licited was no defense in action 
against postmaster and her surety 
for commlsslons retained and disal- 
lowed.—^Fussell v. U. S., C.C.A.FIa, 
100 F.2d 996. 

Aoqulttal TUder Indletment foz 
making false and Ifandulent xetnms 
of the business done at his office, for 
the purpose of Increasing his com- 
pensatlon, is not a bar to an action 
by the United States on the bond 
of a postmaster to recover the 
amount found due, on the adjustment 
of his accounts, as shown hy the 
same retums.—U. S. v. Jaedidee, B. 
C.Kan., 73 P. 100—49 C.J. P 1146 note 
26. 

85. U.S.—Gibson v. U. S., NJB:., 208 
F. 534, 125 aC.A. 536. 

49 aj. p 1145 note 24. 

88. U.S.—U. SL V. Keehler, N.C., 9 
Wall. 83, 19 Ii.Ed. 574. 

87. U.S.—U. 8. V. Bryan, C.C.Cal., 
82 F. 290, afflrmed 90 F. 473« 33 C. 
C.A 617« 63 Ii.R.A 218. 


83. U.S.—^Postmaster-G e n e r a 1 v. 
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nated by statute for allowance and rejected;88 
but sudh credit is not so available unJess the claim 
bad been presented and rejected in whole or in part 
before the commencement of the smt,®^ or unless, 
as provided by statute, at the time of trial it ap- 
pears that defendant was in possession of vouchers 
not before in his power to procure and that he was 
prevented from presenting the claim for credit by 
some unavoidable accident.®® 

The statutory requirement of presentment for 
claims for allowance and rejection thereof does 
not prevent a postmaster, against whom suit is 
brought for default on his official bond, from de- 
fending by showing that the money, or a part there¬ 
of daimed by Ae govemment, never actually came 
into his hands, without presenting the claim to the 
post oflBice department, and having it disallowed.®! 

(3) Persons Entitled to Sue 
The postmater general may sue on a postma$ter*8 
official bond, but, without the consent of the United 
States, a private person may not bring suit on such a 
bond. 

The postmaster general may sue on bonds given 
by postmasters for the faithful discharge of the 
duties imposed on them by their office. How- 
ever, it is well settled that, in the absence of spe- 
dal statutory authorization, a private person can- 
not sue on a postmaster*s bond payable to the 
United States for moneys coming into his hands 
in his official capacity and lost through his negli- 
gence or default®® Under such circumstances, the 
United States may sue for the benefit of the injured 
person and recover from the sureties on the offi- 
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cial bond of the postmaster the full amount of the 
loss.®^ 

(4) Pleading, Evidence, and Trial 

The general rules of pleading, evldence, and trial 
in clvll actions are appllcable in an action on the bond 
of a postmaster. 

General rules of pleading in civil actions, espe- 
cially in actions on official bonds, ordinarily apply 
in actions on bonds of postmasters.®® A petition 
in a suit against a postmaster for breaoh of his 
bond which alleges the time, manner, and sub- 
stance of the breach sufficiently to enable him to 
defend is sufficient as against him.®® In an action 
on a postmaster^s bond for loss by theft of govern- 
ment money from a reg^stered package, a com- 
plaint alleging that the loss was due to the post- 
master^s negligence and disregard of postal laws 
and regulations, in failing to use ordinary care to 
protect the package, although subject to motion 
to make more definite, is sufficient as against a 
general demurrer.®*^ In an action to recover the 
value of registered mail negligently lost by him, 
'brought 'by the United States for the benefit of the 
injured person, it is not necessary to allege that 
the suit is brought for his benefit, but it will be 
sufficient that the facts stated in the complaint show 
that such is the case,®® 

General rules as to issues, proof, and variance, 
especially in actions on other officers* bonds, apply 
in actions on postmasters’ bonds.®® 

Evidence. In , actions on postmasters’ bonds the 
general rules in civil actions ordinarily apply with 
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88. U.S.—-U. «S. V. Davls, C.C.Or., 26 
F.Cas.No.14,927, Deady 294. 

88. Arlz.—U. S. v. Bamard, 2'6 P. 

623, 1 Arlz. 319. 

49 CU. p 1145 note 29. 

90. IT.S.—Ware v. tJ. Sv, Pa., 4 Wall. 
617, 18 L,.Ed. 389. 

49 a J. p 1145 note 31. 

91. U.S.—^Norton v. U. S., Tex., 81 
P. 819, 26 C.C.A. 637. 

49 aj. p 1145 note 82. 

92. U.S.—^Postnaaster General v. 
Early, Ga., 12 Wheat 136, 6 L.Ed, 
677—^Postmaster General v. Pur- 
ber, C.C.Me,. 19 P.'Cas.No.ll,308, 4 
Mason 333. 

98. U.S.—OorptiB Juris gnoted In tJ. 
e., for Use and Benefit of Midland 
Loan Plnanoe Co. v. National Sure- 
ty Corporation, D.C.Mlnn., 23 P, 
Supp. 411, 418, afflrmed, C.C.A., 103 
P.2d 460, affirmed 60 S.Ct 468, 80 
U.S. 166, 84 L..Ed. 677. 

49 aj. p 1146 note 85. 

mthont the consent of tlie TTnlted 
States a private person may not 
bring* suit on a postmastei^s bond 


payable to the United States.—^U. S., 
for Use and Benefit of Midland Loan 
Plnance Co. v. National Surety Cor¬ 
poration, Mlnn., 60 •S.Ct. 458, 309 U. 
S. 165, 84 L.Ed. 677. 

Paot that bond had been snpplant* 
ed by new bond obtalned when he 
was elevated from acting postmas¬ 
ter to postmaster dld not authorlze 
a thlrd person to malntaln action.— 
U. -S., for Use and Benefit of Midland 
Loan Plnance Co. v. National Surety 
Corporation, D.C.Minn., 23 P.Supp. 
411, afllrmed, C.C.A., 108 P.2d 460. af¬ 
firmed 60 !S.Ct. 4‘58, 309 U.B. 165, 84 
L.Ea, 677. 

94. Arlz.—U. S. V. Grlswold, 76 iP. 

596, 8 Arlz. 468. 

Moral obUgation to xelmbnrse in- 
Jnred persons 

The govemment may proceed to 
recover on a postmaster’^ bond for 
the total loss' incnrred and has a 
moral obligatlon to dlsburse tbe pro- 
ceeds to persons who may have sus- 
talned the loss.—U. S., for Use and 
Benefit of Midland Loan Plnance 
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Co. V. National Surety Corporation, 
D.C.Mlnn., 23 P.Supp. 411, afflrmed, 
C.C.A., 108 P.2d 460, afflrmed 60 S.Ct. 
468, 309 U.S. 165, 84 L.Ed. 677. 

96. Arlz.—^U. S. v. Grlswold, 76 P. 
596, 8 Arlz. 463. 

Flea of connterolalm for extra 
Services and expenses Incurred by a 
postmaster must show that the offlce 
kept by defendant was within the act 
authorlzlng an allowance therefor. 
—U. S. V. Davls, C.C.Or., 25 F.Cas. 
No. 14,927, Deady 294. 

96. U.S.—U. S. y. Maxwell, D.C.Ga., 
286 P. 740. 

49 C.J. p 1145 note 89. 

97. U.S.—Deal v. U. S., C.C.A.Aaas- 
ka, 11 F.2d 8, 6, reversed on other 
grounds 47 S.Ct. 613, 274 U.S. 277, 
71 L.Ed. 1045. 

98. Arlz.—U. B. v. Grlswold, 76 P. 
596, 8; Arlz. 453. 

99. UjS.-t-U. e. V. Kennard, N.T., 
101'.F. 89, 41 C.C.A 173—U. 6. v. 
Barker, Pa., 100 P. 84, 40 C.C.A- 
264. 

49 •aJ. p 1145 note 47. 
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respect to evidenceincluding presumptions and 
burden of proof,^ and the admissibility^ and weight 
and sufficiency^ of tihe evidence, and with respect 
to trial.5 

§ 9. Deputy and Assistant Postnaasters 

Thd office of assistant postmaster Zs recognized by 
law, and he, together wIth the sureties on his bond, or- 
dinarily Is liable for losses and Injuries caused by his 
own defaults or negllgence. 

The office o£ assistant postmaster is recognized 
by law, and appropriations are made by congress 
for paying such officers.® An assistant postmas¬ 
ter can be removed by that authority only in which 
by law the power of appointment is vestedJ 

Liability of deputy or assistant postmasters. It 
is veiy generally held that deputy or assistant post- 
masters are liable for losses and injuries caused 
by their own defaults or negligence.® However, it 
hcLs also been held that in order to render this rule 
appKcable it is essential that they diould be duly 
appointed officers of the department recognized by 
law® and that one who is not authorized to act as 
deputy by any regular appointment or authority 
but was merely occasionally employed and allowed 
by the postmaster to act in the office as an assistant 
or sen,'ant in receiving and delivering letters should 
not be held liable for a loss, although occasioned 
solely by his own default.^® 

Bond and liability thereon. Assistant postmasters 
are required by statute, 39 U.S.CA. § 132, to give 
bond to the United States^l and, as a measure of 
self-protection, a postmaster may exact a bond 
from his deputy.^® 


A postmaster who has repaid to the United States 
post office funds embezzied by an assistant post¬ 
master cannot maintain an action against the as¬ 
sistant and a bonding company which has given 
security to the United States for the faithful per- 
formance of his duty by the assistant for the pur- 
pose of recovering the deficit, since the bond was 
given to, and for the protection of, the United 
States only. 13 Furthermore, the govemment as 
obligee of a deputy postmaster’s bond may not 
maintain an action on the bond for the benefit of 
the postmaster who voluntarily has paid to the gov- 
ernment the shortages of his deputy.l^ Where, 
however, the bond is given to the postmaster in- 
stead of to the United States, it has been held that 
a complaint in an action by the postmaster against 
the assistant and sureties on his bond which al¬ 
leges that the assistant postmaster had neglected 
actually and faithfully to account for stamps, mon- 
eys, and mail matter tumed over to him by the post¬ 
master and stating the amount of the shortage, 
sufficiently alleges a breach of the bond without 
an allegation of the assistant’s negligence.1® Nei- 
ther the negligence or carelessness of a postmas¬ 
ter, obligee in a bond given by an assistant post¬ 
master, nor the incompetence of the principal in the 
bond constitutes a defense to an action on the bond 
for loss occasioned by the principales failure to ac¬ 
count for funds coming into his hands.l® 

The statute, 39 U.S.CA. § 40, prescribing a 
three-year limitation for suits against sureties on a 
postmasteres bond has no application to actions 
against sureties on a bond given to the postmaster 

by (his assistant.17 


1. U.S.—^IT. SL V, Bryant, D.C.Ky., 
41 F.Supp. 1009. 

2. N.M.—U. S. V. Swan, 45 P. 980, 

8 401. 

49 O.J, p 1140 note 48 [aj. 

3. U.S.—U. S. V. Bryant, D.CLKy., 
41 pjSupp. 1009. 

49 CJ". p 1146 note 49. 

Becords ot post office department 
and ireneral accounting: office are 
competent evidence.—^U. SL v. Bryant, 
supra. 

4. U.S.—U. S. V, Bryant, sxtpra. 

49 C.J. p 1146 note 50. 

Prima fade evidence 

(1) In action against former post¬ 
master and surety on liis officlal 
bond to recover money allegediy 11- 
legally witbheld from United States, 
records of the post office department 
and the general accountlng office, 
dlsclosing tltat an audit of former 
postmaster*s quarCerly account show- 
ed a balance due the United States, 
made a prima facie case that former 
postmaster was indebted to the Unit¬ 


ed States in the amount shown.—U. 

S. V. Bryant, supra. 

(2) Other prima facie evidence see 
49 C.J. p 1146 note 50 [aj. 

5, U.S.—Deal v. U. S., C.C.A.Alaska, 
11 F.2d 3, reversed on other 
grounds 47 S.Ct. 613, 274 U.S. 277, 
71 L.Ed. 1045. 

49 C.J. p 1146 note 50 [bj. 

6, ' U.S.-^McBride v. U. fi., Utah, 101 
F. 821, 42 aC-A. 38. 

Formerly It was held that under 
the postal regulations an assistant 
postmaster was not an offleer of the 
govemment.—CoQeman v. Frazier, 88 
S.C.L. 146, 63 Am.D. 727. 

7, 17 Opinion Attorney General 475. 
Postmaster may cause deputy^s 

removal.—^Massachusetts Bonding & 
Insurance Co,^ aC.A.Wls., 64 F.2d 
1039. 

Si Ala.—^Raisler v. Oliver, 12 So. 

238, 97 Ala. 710, 38 Am.S.R. 213. 
49 <XJ. p 1146 note 53. l 
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9. S.C.—^Bolan v. Willlamson, 3 S.C. 
L. 181. 

10. S.C.—^Bolan v. Willlamson, su¬ 
pra. 

11. U.S.—^U. S. V. American Sur. Co. 
of N. T., C.A.Ohio. 172 F.2d 135, 
certiorari denied 69 S.Ct. 1494, 
337 U.S. 930, 93 L.Ed. 1737. 

12. U.S.—^Massachusetts Bonding & 
Insurance Co., C.C.A.Wis., 54 F-2d 
1039. 

13. Alaska.-—Wiles v. U. S. Pidelity, 
etc., Co., 6 Alaska 48. 

14. U.S.—Massachusetts Bonding & 
Insurance Co. v. U. S., C-C.A.W1S., 
64 F.2d 1039. 

15. Ariz.—^Lassetter v. Becker, 224 
P. 810, 26 Ariz. 224, 230. 

16. Ariz.—Lassetter v. Becker, su¬ 
pra. 

49 C.J. p 1147 note 58. • 

17. Tenn.--Wllls v. ECurst, 49 «.W. 
74Q, 101 Tenn. 656. 

Llmitatlons of actions on postmas- 
ters' bonds see supra S 8 d (2). 
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§ 10. Clerks or Employees in Post Office 

a. In general 

b. Compensation and fines 

c. Liability 

a. In (General 

Provision is made by the statutes for the appoint- 
ment of post offlce clerks and employees who may be 
required to Qlve bond. 

Provision is made ‘by the statutes for the ap- 
pointment of clerks and employees in post offices,!^ 
and they may be required by the postmaster gen- 
eral under the statute, 39 U.S.CA. § 132, to give 
bond to the United States conditioned for 
the faithful discharge of all duties and trusts im- 
posed on them either by law or by the rules and 
regulations of the post office department^^ A new 
bond may be substituted under the procedure stat- 
ed in the statute, 39 U.S.CA. § 815,-20 and under 
the amendment to 6 U.S.CA. § 3 the payment and 
acceptance of the annual premium on corporate 
surety bonds fumished by postal employees are a 
compliance with the statute requiring the renewal 
of bonds of federa.1 officers every four years after 
their dates.2l 

Removal and retirement. Postal clerks and em¬ 
ployees are removable in such manner as the law 
provides, and, where they are in the classified civil 
Service, they may be dismissed for such cause and 
in such manner as the statute, 5 U.S.CA. § 6S2, 

provides.22 

Postal clerks and employees within the provi- 
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sions of the Civil Service Retirement Act, 5 U.S. 
C.A. § 691 et seq, may retire or be retired in ac- 
cordance with its provisions.^S 

b. Compensation and Fines 

A post Office clerk or employee Is entitied to such 
compensation as Is fixed by law. 

A clerk or employee in a post office is entitied 
to such compensation as is provided for by law.24 
Statutes which in terms '*authorize” the postmas¬ 
ter general to classify and fix the salaries of clerks 
and employees of post offices do not confer a mere 
discretionary power but are held to impose a duty 
or obligation to dassify and fix such salaries in 
the manner prescribed by the statute.25 
The official position of a clerk or . employee in 
a post office and the amount of his salary must be 
determined by the roster of the office approved by 
the postmaster general,26 and, where he is bome on 
the roster as occupying a designated position, he 
can recover only the salary attached to that posi¬ 
tion, although he in fact performs the duties of 
a position to which a higher salary is attached.27 
So it has been held that, where a postal clerk is 
lawfully employed in work that is not inconsistent 
with 'his general business under his general employ- 
ment as a postal clerk, he remains a postal clerk, 
and is entitied only to compensation as such.28 
The time spent by a local post office clerk oiitside 
of office hours in preparation for an examination 
required by the post office department is not over- 
time work for which the clerk may recover ex¬ 
tra compensaf3ion.22 


la U.S.—U. S. V. American Sur. Co. 
of N.- T., C.A.Conn„ 172 F.2d 135, 
certiorari denied 69 S.Ot. 1494, 337 
U.S. 930. 93 L..Bd, 1737. 

19. U.S.—U. S. V. American iSur. Co. 
of N. T., supra. 

Liability on bond see infra subdivi- 
sion c (2) of this sectlon. 

GoTemmeiLt secnrities In lien of 
bond 

Under 6 U.S.C.A. § 15, postal em¬ 
ployees may deposit ffovernment se- 
curities in a sum equal to amount 
of bond.—^U. S. V, American Sur. Co. 
of N. T., supra. 

flO. U.S.—^U. S. V. American Sur. Co. 
of N. Y., supra 

ai. U.S.—^U. S. V. American STzr. Co. 
of N. T., supra 

22. U.S.—Bennett v. U. S., 89 Ct.Cl. 
322. 

D.C.-—Levine v. Farley, 107 P.2d 186, 
70 App.D.C. 381, certiorari denied 
60 e.Ct. 377, 308 U.S. 622, 84 L.Ed. 
519. 

Condnot teadluff to dlsrnpt Service 
Publication in newspapers of false 
reports that post offlce clerks were j 


discrlminated agrainst and in somo 
instances dismissed because of Un¬ 
ion activities, for purpose of intimi- 
dation or brlnglng’ pressure to bear 
on offlclals whose duty it was to pre- 
serve efflciency of Service, would 
constitute conduct tendingr to dlsrupt 
Service for whicbL clerk partlcipatingr 
therein could be dismissed.—^Levine 
V. Farley, supra 

23. U.S.—Wennstrom v. U. S., D.C. 

N.Y., 37 F.Supp. 619. 

Dlscretlon of administrative offloers 

WTiere the iprovisions of the Civil 
Service Retirement Act, 5 U.S.C.A. 
§ 691 et seq, have been complied 
with and the rlffhts of plalntiffi have 
been fully exerclsed, his reduction in 
ffrade and retirement were matters 
solely within the dlscretlon of the 
authorlzed administrative offlcers.— 
Bennett v. U. S., 89 Ct.CL 322, 
Dlsposltlon of retirement fnnd of de- 
ceased employee 

Under statute, 5 U.S.C.A. 9 724 (d), 
provldlng that money payable from 
retirement fund of federal postal 
System may be pald to an adminis- 
tratrlXf it is Implied that admlnis- 
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tration expenses should be payable 
out of the fund, and that such pay¬ 
ment is not .prohibited by statute, 5 
U.iS.C.A. § 729, provlding: that money 
payable from retirement fund shall 
not be assignable or subject to legral 
process.—^In re Holder’s Bslate, 35 
N.T.S.2d 1020, 264 App.Div. 898. 

24. U.S.—Gayhart v. U. S., 82 Ct.Cl. 
499. 

Bffect of Economy Aot and amend¬ 
ment thereto 

D.C.—Farley v. U. S. ex rei. Welch, 
92 F.2d 533, 67 App.D.C. 382. 

25. 19 Opinlon Attomey General 
324. 

49 C.J. p 1147 note 62. 

26. U.S.—Gayhart v. U. S., 82 Ct. 
Cl. 499. 

49 C.J. p 1147 note 63. 

27- U.S.—Gayhart v. U. ©.r supra. 

49 C.J. p 1147 notes 63, 64. 

28. U.S.—Wells V. U. S., 49 Ct.Cl. 
48. 

49 C.J. p 1147 note 65. 

29. U.S.—Deland v. U. S.,. 77 Ct.Cl. 

, 65. 
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Insufficient appropriation. Where by statute an 
appropriation has been made £or the hire of tem- 
porary and anxiliary derks for a fiscal year, the 
postmaster general is not jtistified in incurring a 
deficiency in respect of their employment, although 
the failure to incur the deficiency will seriously 
cripple the service.^O The authority to employ 
temporary and auxiliary derks is dependent entire- 
ly on an appropriation for that purpose, in view 
of a statute providing that no executive department 
shall expend in any one fiscal year any sum in ex- 
cess of the appropriations made by congress for 
that fiscal year.Sl 

Fines, A statute giving the postmaster general 
authority to fix the salary of post office derks 
confers no authority on ‘him to impose fines and 
enforce their collection from such salaries,S2 and 
fines imposed under invalid regulations providing 
for the imposition thereof may be recovered back.83 
It is of no consequence whether or not the clerk 
on whom the fine was imposed had notice of the 
regulation, since a departmental regulation contrary 
to law is no regulation.^^ 

c. Idability 

(1) In general 

(2) Liability on bond 

(1) In General 

In discharging their duties, postal derks are bound 
to use oniy suoh care and dlllgence as a prudent man 
exerdses In his own afTalrs. 

Postal derks are bound to use only such care 
and diligence in the discharge of their duties as 
a prudent man exercises in his own affairs.35 How- 
ever, where a derk received a letter containing 
money to be sent by mail as a registered letter 
under a mutually mistaken beilief that letters could 


be registered to the place to which it was ad- 
dressed, and then on discovering the mistake with- 
out authority from the sender of the letter sent it 
by mail unregistered by direction of his superior 
officer, and it was lost, both he and the superior 
officer are liable to the sender for its value.^® 

(2) Liability on Bond 

The sureties on the bond of a post office clerk or 
employee are liable within the penalty of the bond for 
the los8 sustained by the government because of the 
default of the prtncipal. 

The sureties on the bond of a clerk cr employee 
in a post office are liable under the terms of thje 
bond for the default of the principal.^7 1 ^ 3 ^. 

bility of the sureties continues for a default of the 
Principal whether or not a renewal premium is 
paid for a later year.^s Where the bond is 
conditioned on the faithful discharge of the duties 
and trusts imposed and for the accounting of ali 
moneys, mail matter, and other propeity which 
shall come dnto the hands of the postal clerk or 
employee, the sureties on a clerk^s bond are not 
liable for funds which never came into the hands 
of the clerk, but which came into the hands of 
another postal clerk.89 

Amotmf recoverable, The government may re- 
cover the loss sustained within the amount of the 
penalty fixed by the bond.^® In the absence of 
proof of special damages, the recovery is necessar- 
ily remitted to a nominal amount in order to carry 
costs in favor of the United States.^^ 

Where a post office clerk or employee embez- 
zles money contained in a registered letter or pack- 
age, the United States may recover on his official 
bond the fuU amount lost if it is not in excess of 
the penalty of the bond, although it is only re- 
sponsible in case of the loss of a registered letter 


30. 30 Opinlon Attomey Greneral 
167. 

31. 30 Opinlon Attomey General 
167. 

32. XJ.S.—Sberlock v. U. 6., 43 CtCL 
161. 

33. TJj8 .—SherloOk v. TT. S., supra. 

34. U.S.—Sberlock v. XJ. S., supra. 

35. U-S.—Dunlop v- Munroe. D.C., 8 
F.C:as.No.4,167, 1 Crancb C.C. 636, 
affirmed 7 Cranch 242, 3 L-Bd. 329. 

33. Mass.—Fitzgerald v. Burtill, 106 
Ifass. 44«. 

37. U.S.—6. V. American Sur. 
Co. of N. T.. C.AConn., 172 F-2d 
135, certiorari denied 69 S.Ct. 1494, 
337 U.S. 930. 93 L.Bd. 1737. 

Bond of derks and employees gen- 
eraliy see supra subdivision a of 
this sectioB. 


38- U.S.—^U. S. V. American Sur. 

Co. of N. T., supra. 

39. Clerk In postal contraot statlon 

Wliere a drugstore company^s of¬ 
ficer was a postal clerk in charge of 
a postal Gontract station located In 
the drugstore, but he took no active 
part in the conduct of the station 
and received none of the funds em- 
bezzled by another person appolnted 
postal clerk at the station, the sure¬ 
ties on the bond of the drugstore 
company's officer were not liable.— 
U. 3. V. Adamo, C-CLAllass., 64 F.2d 
764. 

40. Penalty as couulative or ooniin- 
tLons 

Under surety bond oonditloned up- 
on faithful performance of duties by 
a postal employee, where bond had 
no stated period of duration* was re- 
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j newed annually by pasrment of pre-^ 
I miums and did not contain express 
limltlng provlsions, penalty of bond 
vas cumulative rather than merely 
continuous, Irrespective of facts that 
premium was pald by employee, that 
bond was required as conditlon of 
employment, and that bond was on a 
government form, and hence where 
embezzlements had occurred In a 
number of successive years before 
discovery, government was entitled 
to recover an amount up to the penaJ 
sum of the bond, for each year In 
which defalcations occurred.—^U. “S- 
V. American Sur. Co. of N. Y., C.A 
Conn., 172 P.2d 135, certiorari denied 
69 S.Ct 1494, 337 VjS. 930. 93 Ii.Ed. 
1787. 

41. U.S.—U. S. V. American Surety 
Co., Md., 163 F. 228, 89 C.CA. 668. 
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or package for an amoiint not exceeding fifty dol- 
lars.^- When recovery has heen had by ihe Unit¬ 
ed States, it holds the amount recovered above the 
amount it has paid on a trust for the benefit of 
those injured,43 and the money will be paid over 
to those entitled thereto.^^ 

Apportionment of loss. Where the bond makes 
no provision for apportionment of loss and there 
was no such identity between a company which in- 
sured the safe transmission of the registered pack- 
a^e stolen and defendant which insured the con- 
duct of the postal employee as to risk or subject 
matter, as would warrant the right to contribu- 
ticm, there can be no apportionment of loss.'*^ 

Proceedings to enforce liability, The enforce- 
ment of bonds of clerks and employees in post of- 
fices is govemed ordinarily by the rules goveming 
the enforcement of bonds of other oflficers and espe- 
dally bonds of federal officers.^® Where an insurer 
of the safe transmission of registered packages 
indemnified the senders, the packages having been 
stolen by a post ofl&ce employee, and the United 
States for the benefit of the senders and insurer 
sued on the bond of such employee, the questions 
as to which insurer*s liaibility was primary are for 
determination by the chief postal inspector under 
statutes and postal laws and regulations, providing 
for forwarding of moneys recovered to the chief 
inspector and directing that he shall determine 
on satisfactory evidence the proper persons or 
owners to whom the money shall be restored, and 
such questions cannot be determined by the federal 
district court in an action on the post office em- 
ployee^s bond,^7 


§ IL Letter Carriers 

Letter carriers in city delivery Service and rural 
letter carriers are considered infra §§ 12, 13. 

Examine Pocket Parts for later cases. 

§ 12. - In City Delivery Service 

a. In general 

b. Hours of work and compensation 

c. Duties and liabilities 

a. In General 

Letter carriers In cIty delivery servIce are appointed 
by the postmaster general and they are required to give 
bond. 

Under the statute, 39 U.S.CA. § 151, letter car¬ 
riers in city delivery Service shall be employed for 
the free delivery of mail matter, as frequently as 
the public business may require.**® The power 
to appoint letter carriers is vested in the postmas¬ 
ter general^® and he alone has the power to ap¬ 
point them.®® 

Bond. Under the statute, 39 U.S.C.A. § 157, 
every letter carrier shall give a bond with sure- 
ties, to be approved by the postmaster general, 
for the safe custody and delivery of all mail mat¬ 
ter, and the faithful account and payment of all 
money received by him.®i 

Removed and suspension. Subject to the provi- 
sions of the classified civil Service statute, 5 U.S. 
C.A. § 652, providing for written charges, notice, 
and an opportunity to be heard,®® incident to the 
power of appointment of letter carriers is the power 
of removal®® or suspension.®^ The power to re¬ 
move or suspend letter carriers is vested in the 


42. U.S.—U. S. V. tr. S. Fidelity, 
eta, Co.. C.C.A.Ky., 247 F. 16. 

49 C.J. p 1148 note 76. 

43. TTJS.— TJ. S. V. U. S. Fldellty, etc., 
Co., supra. 

44. y.S.—U. S. Fidelity, etc., Co. v. 
U. S., Cal., 246 F. 483, 168 C.C.A. 
497. 

49 CJ. p 1148 note 78. 

^ —^tJ. S. FIdelily, etc., Co. v. 

tl. S., supra. 

46. DafeiLses 

Where, in an action to recover the 
penalty for breach of a' bond given 
by a postal clerk, conditloned to dis- 
<*arffe faithfully ali the duties and 
trosts imposed on him. it Is shoym 
that he opened letters coming^ into 
Ws hands and stole the contents, it 
is no defehse that the United States 
ia not llable to the senders for the 
loss. ^U, S. V. American Surety Co., 
Md., 163 F. 228, 89 C.CJL 668. 

72 C.J.S.—18 


47. U.S.—U. S. V. U. Sl Fidelity, etc., 
Co., C.C.A.Ky., 247 F. 16. 

48. Zketter carriers are offleers of 

the United States wlthin certaln 
statutes.—TJ. S. v. MeCrory, Ala., 
91 F. 296, 33 C.C.A, 616. 

IVearlng* of the unlform prescrlbed 
by the postmaster greneral under the 
statute, 39 U.S.C.A. § 164, is required 
while letter carriers are on duty.— 
Kingr V. U. S., 32 Ct.Cl. 234. 

49. U.S.—U. S. V. lilcCrory, Ala., 91 
F. 296, 33 C.C.A. 616. 

49 C.J. p 1148 note 81. 

60. U.S.—Corcoran v. U. S., 38 CtCl. 
341. 

51. U.S.—Boerner v. U. S., C.C.A.3Sr. 
Y., 117 F.2d 387-^U. S. v. MeCrory, 
Ala., 91 F. 295, 33 C.C.A. 615. - 
49 C.J. p 1150 note 42. 

Liability on bond see Infra subdi- 
vlslon c of this section. 
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58. U.S.—^U. S. V, Postmaster of 
City of Buffalo, D.C.N.Y., 221 F. 
687. 

Effect of post-offloe rnle 
Although a rule obtalned in the 
post office department which provid- 
ed that no carrier should be removed 
except for cause and on written 
chargres of which the carrier had 
full notice and an opportunity to 
make a defense. In the ahsence of 
some specifle provision of law which 
g“ave a carrier a permanent place on 
the regrular carrier roll, his removai 
from that roll. was a matter beyond 
review by the courts, as by compel- 
llng payment of salary as though he 
had not been removed.—^Dearie v. 
U. ‘S., 36 Ct-Cl. 6--49 C.J. p 1148 note 
90. 

53. U.S.—^Beuhringr v. U. S., 46 Ct. 
Cl. 404. 

49 C.J. p 1148 note 83. 

54. U.S.—^Beuhrlng v. U. S., supra. 
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postmaster general alone,55 and a removal or sus- 
pension must be on the direct order of the post- 
master general.^® A postmaster has no authority 
to remove or suspend a carrier without the ap- 
proval of the postmaster general,^^ the approval 
of the first assistant postmaster general being insuf¬ 
ficientes However, it has been held that a re¬ 
moval by the first assistant postmaster general, 
approved by the postmaster general, is valid and ef¬ 
fective e® 

Reinstaiemenf, The resignation of a letter car¬ 
rier and its acceptance constitutes such a separa- 
tion from his position as is contemplated by a civil 
Service rule goveming reinstatement and providing 
for the reinstatement in the departments in which 
they fonnerly served of men separated without de- 
linquencies or misconduct on their parts from com- 
petitive positions on certificates from the ci\dl Serv¬ 
ice commission.s® However, under a civil service 
rule providing that any person who has been sepa¬ 
rated from the Service by reason of a reduction of 
force specifically required by law may be reinstat- 
ed without regard to the length of time he has 
been separated from the service, where certain car- 
riers were separated from the service by the aboli- 
tion of free delivery service at a designated town, 
by the postmaster general, acting in the exercise 
of his discretion, the former carriers are not en- 
titled to be reinstated on the reestablishment of free 
delivery service in that town.®i 

Reduction of rating of letter carriers. The power 
conferred on the postmaster general to employ let¬ 
ter carriers includes, the power to reduce them to 
the list of substitutes,®2 and, dn the absence of evi- 
dence to the contrary, when a postmaster general 
takes action of this character, it must be assumed 
that his discretion was lawfully exercised.®® Nev- 
ertheless, the only way in which the postmaster 
general can legally reduce a carrier from a higher 


to a lower grade and thereby reduce his salaiy- 
is to proceed in the manner set forth in the statutes 
goveming the matter.®* If the statutes require 
tests of the efificiency of the carriers before re- 
ducing their rating, the postmaster general is with¬ 
out authority arbitrarily to change the rating with¬ 
out any test of efficiency.®® 

Retirement. Letter carriers within the provi- 
sions of the Civil Service Retirement Act, 5 U.S. 
C.A. § 691 et seq, may retire or be retired in ac- 
cordance with its provisions.®® Under the stat¬ 
ute, 5 U.S.C.A. § 724, on separation from the 
Service under the conditions specified, a letter car¬ 
rier is entitled to a refund of moneys withheld 
from his salary for pension purposes.®^ An action 
to recover the refund may ibe maintained by the 
letter carrier®® and he is not required first to ex- 
haust remedies before the civil service commis- 
sion.®® In such action the govemment may coun- 
terdaim for losses sustained by reason .of the con- 
duct of the letter carrier.*^® General rules ordinari- 
ly are applicable with respect to burden of proof^i 
and the admissibility^® and weight and sufficiency^® 
of the evidence. 

b. ISours of Work and Compensation 

(1) In general 

(2) Extra service 

(1) In General 

The right of a letter carHer to salary depends on 
appointment which Is wholly a matter of statute. 

The right of a letter carrier to salary depends on 
appointment, whioh ds wholly a matter of statuteJ^ 
Under the existing statute, 39 U.S.C.A. § 852 et 
seq, with certain exceptions carriers shall be re¬ 
quired to work not more than eight hours per 
day, and a postmaster is without authority to in- 
crease or diminish the number of hours constitut- 


5S. U.S.—Corcoran v. XT. S., 38 Ct. 
Cl. 341. 

5€k U.S.—Beuhring^ v, XJ. S., 46 CL 
Cl. 404. 

57. U.S.—^Beubring* v. U. S., suprfu— 
Corcoran v. U. S., 38 CLOl. 341. 

58. U.S.—Beuhrinff v. U. S., 45 CL 
Cl. 404. 

59. U.S.—^Kellom v. U. S., 55 CLCL 
174. 

49 C.J. p 1148 note 89. 

60l U.S.—^U. Sl v. Buffalo Postmas- 
ter, D.aK.Y., 221 F. 687. 

91. 22 Oplnion Attomey Generat 
G63. 

49 C.J. p 1149 note 94. 

92. U-S.—Dearle v. U. S., 36 CLCl. 

S. 


63. U.S.—Dearie v. U. S., supra 

64. U.S.—SpanhaJce v. U. S., 55 CL 
Cl. 70. 

65. U.Sw—6panhake v. U. S., supra 

69. U.S.—■Wennstrom v. U. S., D.C. 
N.T., 37 P.Supp. 519. 

67. U.S.—Boemer v. U. S., D.C.N.T., 
30 P.Supp. 635, aflfirmed, C.C.A., 117 
P.2d 387, certiorari denied 61 S.CL 
1120, 313 U.®. 687, 85 L.Ed. 1542. 

68. U.S.—Boemer v. U. S., supra 

69. U-S.—^Boemer v- U. S., supra 

70- N.T ,—Boemer v. U. S., C.C.A. 
N.T.. 117 P.2d 387, certiorari de- 
nied 61 S.CL 1120, 313 U.S. 687, 
85 L.Ed. 1542. 
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71. Burden of carrier to explain 
losses 

Where federal govemment estab- 
lished that it had accepted the hur- 
den for losses of postal matter after 
falr Investigation, carrier whose 
duty it was to make safe delivery 
and to account for all losses caused 
the govemment had burden of ex- 
plainlng losses If he would avoid 
liability therefor on counterclaim.— 
Boemer v. U. S., supra 

72. Bvidenoe held admissible 
U.G.—^Boemer v. U- S., supra 

73. Evideaoe held snfflcient 
U.S.—^Boemer v, U. S., supra ^ 

74. U.S.—Hallenbeck v. U. 48 Ct 
Cl. 475—Rush V. U. S., 33 CLCL 
417. 



F08T OFFICE 


72 C» J- S- 

ing a day^s work as fixed by the statute.75 Under 
its provisions the carrier is entitled to eight hours’ 
work and to his pay if work is not furnished to 

himJ® 

A delivery carrier’s Service may be made to be- 
gin when he arrives at the post office, and to end 
when he completes his delivery.77 A collecting car- 
rier^s Service may be made to begin when he reaches 
the first mail box on each tour, and to end when he 
delivers such mail matter at the post office.78 

As a substitute. Where a letter carrier accepts 
the terms of an order which takes his name from 
the roll of regular letter carriers and places it on 
the roll of substitutes, without objection or protest, 
he thereby assents to the arrangement, and cannot 
recover the compensation of a regular carrier while 
paid for his Services as a substitute.*^® He must 
stand on the kind of Service which he agreed to en- 
ter and for which he had been compensated.S® So 
a substitute cannot recover for the time when he is 
required to report and hold himself in readiness 
for assignment to Service,®^ or for the time spent 
by him in qualifying himself to perform the Service 
when the regular letter carrier ceases to perform 
it.82 

During suspension. When a letter carrier is sus- 
pended, nothing being said as to deprivation of 
pay, and is afterward restored to duty, he is en¬ 
titled to his pay during the period of suspension.88 
In order to deprive him of his statutory compen¬ 
sation two things, it is said, are essential: That 
the power so to do must be lodged directly, or by 
necessary implication, in some official hand;®^ and 
that the power must be exercised actually and ex- 
pressly, and not indirectly or by implication.®® 

(2) Extra Service 

If emergencles or the needs of the servIce require It, 
a letter carrier may be employed in excess of eight hours 
per day and receive overtime pay. 

75. TJ.S.—^Rush V. XJ. S., supra. 

78. U.S.—U. S. V. Gates, Ct,Cl., 13 
S.Ct. 570, ,148 U.S. 134, 37 L.Ed. 

396. 

49 C.J. p 1149 note 6. 

77. U.S.—Sevllle v. U. S.. 83 CtCl. 

495. 

Ta. U.S.—Sevllle v. U. S., supra. 

79. U.S.--Dearie V. U. S., 36 Ct.Cl. 6. 
aa U.S.—Uearie v. U. S., supra. 

81. U.S.—^Dearie v. U. S., supra. 

82. .UjS.—K lngston v. U. S.. 44 CtCl. 

44. 

83. U.S.—S.teele v. U. S., 40 CtCl. 

403—Corcoran v. U. S., 38 Ct.Cl. 

341. 

8^ U.S.—Corcoran v. U. S., supra. 
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Under the statute, 39 U.S.C.A, § 854, if emer- 
gencies or the needs of the Service require it, a 
letter carrier may be employed in excess of eight 
hours per day and receive overtime pay.®® 

It has been said, however, that the statute does 
not authorize a postmaster to employ a letter car¬ 
rier to work more than eight hours a day except 
where it may be required by the public ■Service.®'^ 
In order to entitle carriers to extra pay, they must 
be actually “employed,” that is to say, actually en- 
gaged in performing Services for the post office,®® 
and the employment must be for the benefit of the 
government,®® and not for the convenience of the 
carrier.®® 

The Services must be performed with the knowl- 
edge and consent of the postmaster,because oth- 
erwise the government would not be a party to any 
contract of employment therefor.®® However, let¬ 
ter carriers will be considered as “employed” with- 
in the meaning of the act, and entitled to extra pay, 
either where tihe postmaster requests or directs 
the Services to be performed®® or where in good 
faith they perform postal duties more than eight 
hours a day with the knowledge and consent of the 
postmaster.®^ While subordinates have no author- 
ity to require overtime from letter carriers without 
the consent of the postmaster,®® when overtime has 
been necessarily made under the supervision of sub¬ 
ordinates who report the fact to the postmaster and 
he takes no steps to check or otherwise regulate 
such overtime, his consent thereto must be pre- 
sumed.®® So it has been held that, where extra 
Services are performed at the request of the post¬ 
master, the carrier will be entitled to extra pay, 
although the postmaster understood that the Serv¬ 
ices were to be voluntary®^ or although he forbade 
the carriers to register overtime,®® since he is with¬ 
out power to require actual Services without com¬ 
pensation contrary to the intent of the statute.®® 

U.S.—^Laurey v. U. S., 82 CtCl. 
259. 

93. U.S.—Rush V. U. S., 33 CtCl. 
417—^Laurey v. U. S., 32 CtCl. 269. 

94. U.S.— RusIl v. tr. S., 33 CtCl. 
417. 

49 C.J. p 1149 note 25. 

95. U.S.—.Sevllle v. U. S., 33 CtCl. 
495. 

96. U.S.—Clilcago Letter Carriers v. 
U. S., 34 CtCl. '531. 

97- U.S.—Laurey v. U. S., 32 CtCl. 
259. 

98. U.&—^Laurey v. U- S., supra. 

99. U.S.—Laurey v. U- S.. supra. 


85. U.S.—Steele v. U. S., 40 CtCl. 
403—Corcoran v. U. S., 88 CtCl. 
341. 

6. U.S.—Rush V. U. S., 33 Ct.Cl. 
417. 

49 C. J. p 1149 note 17. 

87. U.S.—^Rush V. U. S., supra. 

49 C.J. p 1149 note 18. 

B. U.S.—^U. e. V. MoCrory, Ala., 
119 F. 861, 56 C.C.A. 373. 

49 C.J. p 1149 note 19. 

9. U.S.—Kingr V. U. 3., 82 CtCl. 
234. 

90. U.^S.—^King v. U. S., supra. 

91. U.S.—U. S. V. Post CtCl., 13 
S.Ct 667, 148 U.6. 124, 37 L.Ed. 
392. 

49 C.J. p 1149 note 22. 
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The method of computm^ overtime compensation 
is fixed by the statute, 39 U.S.CA. § 8S4.1 

Character of employment Where the statute 
does not specify how the carrier must be employed, 
or of what such employment is to consist, in order 
to entitle him to extra pay, it is necessary only 
that he should be a letter carrier and be lawfully 
employed in work that is not inconsistent with his 
general business under his employment as a let¬ 
ter carrier.^ A claim for extra Services and pay 
may include an employment of a letter carrier, 
not only in the delivery and collection of mail mat- 
ter,3 but also for work done in the post ofSce 
during the intervals between trips for delivering 
and collecting mail matter, which is authorized by 
the postal regulations and required by the postmas- 
ter> 

Set~off against claim for overtime. Under the 
provisions of the statute, if a letter carrier is em¬ 
ployed in excess of eight hours on any day during 
the month he is entitled to extra pay therefor, al- 
though during the residue of the month he may 
have worked less than eight hours each day.5 The 
govemment cannot set off against a claim for ex¬ 
tra hours’ work on certain days a deficit of hours 
occurring because the carrier worked less than eight 
hours on Sundays and legal holidays.® The only 
set-off that can be maintained is when the carrier 
is absent from duty without leave.^ 

Substitute carriers. Where the statute is, in 
tenns, limited to letter carriers, it does not author- 
ize the giving of extra pay to substitute letter car¬ 
riers for work in excess of eight hours.* 

Waiver. The compensation of a letter carrier 
for Services in excess of eight hours a day is fixed 
by statute, and not by contract, and a postmaster 
has no authority to increase or diminish it, or to 
take it away, even though the carrier consents to 
serve without compensation.^ 


c. Dnties and Liabllitiea 

A letter carrier has regularly prescibed duties to per- 
form, and the sureties on his bond are llable for such 
defaults of the carrier as are covered by the bond. 

A letter carrier has regularly prescribed du¬ 
ties to perform.i® The duty of collecting letters 
and packages to be registered, imposed on letter 
carriers by the order of the postmaster general, 
is within the scope of the ofiSce of the letter car¬ 
rier, and germane to the previous duties pertaining 
to it.il 

Liability on bond. The bond of a letter carrier 
extends to and covers all duties prescribed by sub- 
sequent legislation or regulation of the same kind 
as those previously pertaining to the office, which 
are within its scope and naturally belong to its 
business.12 The sureties on a carrier^s bond are 
liable for his embezzlement of private funds col- 
lected by him for transmission to senders of C. 0. 
D. parcels delivered by him,i3 and the United States 
may maintain an action against a surety for money 
embezzled by the carrier from registered letters, 
although the owners of the letters have made no 
claim against the govemment for indemnity and 
nothing has been paid to them.l^ 

§ 13. Rural Letter Carriers 

Rural letter carriers may be appointed and required 
to give bond. 

The postmaster general is authorized by law to 
appoint rural letter carriers.^® Under the statute, 
39 U.S.CA § 197, now superseded by 39 U.S. 
CA § 867, on the appointment of rural delivery 
carriers, the agents of the department estimate the 
length of the routes, and the carriers are assigned 
to the different classes aocordingly.i* Where a 
rural delivery route is found by actual measure- 
ment to be longer than its distance, estimated at 
the time of the carrier^s appointment, the postmas¬ 
ter general may correct the error so as to bring 
the carrier into the class in which the distance trav- 
eled entitles him to be,l^ but the carrier cannot 


1. Coxnputatlon. under previons stat- 
ntes 

U.S.—Post V. U. S.. 27 Ct.Cl. 244, a£- 
firmed 13 S.Ct. 667, 148 U.S. 124, 
37 L.Ed. 392. 

a. U.S.—u. S. Y. ‘Post 13 S,Ct. 567, 
148 U.S. 124, 37 L.Ed. 392—Laurey 
v. U. S., 32 Ct.Cl. 259. 

a. U.S.—U. S. V. Post, Ct.Cl., 13 S. 
CL 567, 148 U.S. 124, 37 KEd. 392, 
affinned 27 CtCI. 244. 

4. U.Sw—U, S. V. Post, supra, 

5. U.S.—U. S. Y. Gates, 13 

S.Ct 570, 148 U.S. 134, 37 KEd. 
396. 


e. U.S.— u. S. Y. Gates, supra. 

7- U.S.—U. S. V. Gates, supra. 

8. U.S;.—Alderman v. U. S., 44 CLCl. 
85. 

49 C.J. p 1150 note 38. 

9- U.S.—Rush Y. U. S., 85 CtCI. 223. 
49 C.J. p 1150 note 40. 

la U.S.—U. s. V. MeCrory, Ala., 91 
F. 295, 33 C.C.A. 515. 

11- U.S.—National Surety Co. v. U. 

S., Neb., 129 P. 70, 63 C.C.A. 512. 

12. U.S.—National Surety Co. v. U. 

S., supra. 

49 CJ. p 1150 note 43. 
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Bond of letter carrier srenerally see 
supra subdlYlslon a of this sec¬ 
tion¬ 
is. U.S.—^U. S. Y. Bloys, D.C.Teac., 
19 P.2d 364, 

14, U.S.—^National Surety Co. v. U. 

6., Neb., 129 P. 70, 73, 63 C.C.A. 
612. 

49 C.J. p 1150 note 45. 

16. U.S.—Hallenbeck v. U. S., 48 
CtCI. 476. 

16. U.S.—Hallenbeck v. U. S., su¬ 
pra. 

17. U.S.—Hallenbeck v. U. S., supra. 
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maintain an action for back pay during the pe- 
riod of the mistake.1* 

Bond. The govemment may require the ex- 
cution of a bond by a rural mail carrier.i» The 
sureties on the bond are liable for damages occa- 
sioned by a breach of the bond^o not to exceed the 
amount of the bond.*! 

I 14 . Railway Postal Clorks 

The statutes make provislon for railway postal clerks 
and thelr compensatlon. 

The appointment of one as a railway postal derk 
without a civil Service examination at a time when 
such examination is not required by statute is val- 
id,** although he does not take the oath of ofiSce 
and enter on his duties until after a date when a 
dvil Service examination is required as a pre- 
liminary to the making of an appointment.** 

Under the statute, 39 U.S.C.A. § 610, now su- 
perseded by 39 U.S.CA. § 866, railway postal clerks 
were divided into two classes, and seven grades, 
and the salary for each grade was designated;*^ 
and, under the statute, 39 U.S.C.A. § 618 a, com- 
monly referred to as the Terminal Reclassification 
Act, provision is made for the terminal 'post oflBce 
System, and the clerks in the terminal post offices 
shall be classified as railway postal clerks.** 

§ 15. Mail Clerks of Armed Forces 

Eniisted men of the armed forces may be selected 
as mali clerks in thelr respecti ve Services and required 
to glve bond. 


Under the statutes, 39 U.S.CA. §§ 134, 135, 138, 
eniisted men of the United States Navy, Marine 
Corps, Coast Guard, and Army may be selected 
as mail clerks and required to take the oath of 
office and give a bond to the United States.^® 

§ 16. Post Office Inspectors 

The postmaster general has statutory authority to 
appoint post office inspectors. 

Provision is made by statute, 39 U.S.CA. § 692, 
for the appointment of post office inspectors by 
the postmaster general.^^ Under regulations of 
the post office department so providing, a post office 
inspector cannot recover pay for such time as he 
was excused from performing the duties of his 
office by reason of sickness,28 although there is no 
express statutory authority for the regulation.^S 

§ 17. Postal Revenues, Property, Funds, and 
Accounts 

Postal receipts, including fees from the money order 
business, may be deposlted in federal reserve banks, or 
In their member banks, as revenue of the govemment. 

Post office money order funds are part of the 
public moneys of the United States-^® Under the 
statute, 12 U.S.CA. § 391, providing that the "rev¬ 
enue” of the govemment, or any part thereof, 
"may” be deposited in federal reserve banks, it 
has been held that all postal receipts, including 
fees only from the money order business, are "rev¬ 
enues of the Govemment” within the meamng of 
this provision, and may be deposited in federal 


18. XI.S.—^HaJlenbeck v. tJ. S., supra, i 

19. U.S.—U. S. V. Williams. D.C. 
Idaho, 41 F.2d 229. 

SO. In absence of proof of spedal 
damacres suffered by the govemment 
by reason of the carrler*s wrongful 
act, such as his employment of other 
persons to deliver the mali, the gov¬ 
emment Is entitled to recover only a 
nominal amount.—S. v.'Williams, 
supra. 

81. IT.S.—TJ. S. V. Williams, supra. 

88- 19 Oplnlon Attorney General 
410. 

Railway postal clerk as passenger 
see Carriers § 648. 

23. 19 Oplnlon Attorney General 
410. 

49 aj. p 1161 note 6S. 

84. D.C.—Farley v. U. S. ex rei. 
Welch, 92 F.2d 683, 67 App.B.C. 
382. 

Compensatlon nnder former statute 
(1) In construlng a former stat¬ 
ute. U.S.Rev;St. § 4026. it was held 
that the statute authorlzed and fixed 


the compensatlon of railway postal 
clerks and constituted an express 
contract and that the postmaster 
general could not, by his appoint¬ 
ment, either detract from or enlarge 
the compensatlon.—^Hartman v. U. S., 
40 CLCl. 133. 

(2) In other decisions the contrary 
view was malntained.—Gleeson v. TJ. 
S., 23 Ct.Cl. 207—Gleeson v, U. S., 
22 Ct.Cl. 82, reversed on other 
grounds 8 R.Ct. 602, 124 TJ.S. 266, 31 
L..Fd. 421. 

Traveling expenses nnder former 
regulations 

Formerly railway postal clerks 
were under necessity of paylng their 
own traveling expenses.—^Parshall v. 
U. fl., Mo.. 147 F. 433, 77 C.C.A. 467— 
49 C.J. p 1161 note 68. 

85. D.C.—^Farley v. Abbetmeier, 114 
F.2d 669, 72 App.D.C. 260. 

Statute held not retroaotive 
D.C.—^U. S. ex rei. Welch v. Farley, 
. D.C., 18 F.Supp. 76, afflrmed Farley 
V. TJ. S. ex rei. Welch, 92 F.2d 533, 
67 App.D.C. 882. 
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ZSffect of Zioonomy Aot and amend- 
ment thereto 

D.C.—^Farley v. TJ. S. ex rei. Welch, 
92 F.2d >533, 67 App.D.C. 382. 
Transfer of clerks ont of termlnals 
D.C.—Farley v. Abbetmeier, 114 F.2d 
669, 72 APP.D.C. 260. 

26. liTavy mail clerks 

Absolute power was conferred on 
the postmaster general and secre- 
tary of the navy to designate in thelr 
uncontrolled discretlon navy mail 
clerks, and the speclal designatlon by 
the postmaster general of a navy 
mail clerk for the Atlantic Fleet aft¬ 
er his selection by the secretary of 
the navy but without the promulga- 
tlon by the secretary of the navy of 
a general regulatlon covering the 
designatlon of a navy mail clerk for 
the Atlantic Fleet was valid.—31 
Oplnlon Attorney General 320. 

27. TJ.S.—Small v. U. S., 46 CtCl. 18. 

28. TJ.S.—Small v. TJ. S., supra. 

29. TJ.S.—Small v., U. S., supra. 

49 C.J. P 1161 note 64. 

30/ TJ.S.—Woodrufl v. U. S., C.C. 
K^., 68 F. 766. 
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reserve banks or in tlieir member banks.®^ The 
statute relating" to “revenues/' it has been said, 
is pennissive as to deposits in federal reserve 
banks.S2 

It has been held that the statute, 39 U.S.C.A. § 
47, providing that any postmaster having public 
money belonging to the govemment at an office in 
a City or town where there is no designated de- 
pository may deposit it at his own risk and in his 
official capacity in any national or state bank in 
the City in which the postmaster resides, does not 
deprive the United States of any rights or interest 
in cashier’s checks and drafts purchased by the 
postmaster in his official capacity from public mon¬ 
ey received in operation of the post office in view 
of a further provision that postmasters shall keep 
safely, without loaning, using, depositing in any 
unauthorized bank, or exohanging for other funds 
all the public money collected by them, or which 
may come into their hands.®® A deposit of post- 
office receipts in the joint naine of the postmaster 
and his assistant does not make them jointly rc- 
sponsible therefor to the govemment.S4 

Under the provisions of a statute, 31 U.S.C.A. 
§ 73, now repealed and covered by 39 U.S.C.A. §§ 
794-794 f, all accounts of the post office, in com- 
mon with other public accounts, were to be ad- 
justed quarterly, with such vouchers as the post¬ 
master general might prescribe.35 xhe auditor of 
the treasury for the post office department was re- 
garded as the custodian of ali accounts arising in 
the post office department or relative thereto, with 
the vouchers necessary to a correct adjustment 
thereof, this custody being subject, however, to the 
control of the postmaster general.36 These accounts 
were to be regarded as papers in the treasury de¬ 
partment within a statute providing that the court 
of daims should have power to call on any depart- 
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ment for any infonnation or papers which may h 
necessary.3^ 

§ 18. Contracts for Post OfBce Suppiles 

Contracts for suppiles for the post office departmen 
shall be made by the postmaster general In his name. 

Under the statute, 5 U.S.CA. § 366, as amended 
contracts for supplies for the post office depart 
ment shall be made by the postmaster general ii 
his name subject to his approval.^S The powei 
to make contracts for supplies for the post offici 
department is subject to the condition that con 
gress has made an appropriation to pay for tli< 
supplies.S^ 

Advertisements and persons with whom contracU 
made. It has been provided by statute, 41 U.S.CA 
§ 5, that all contracts for supplies in any of th( 
departments of the govemment shall be made b) 
advertising a sufficient time previously for pro 
posals with respect thereto when the public exigen- 
cies do not require the immediate delivery of the 
articles or the immediate performance of the Serv¬ 
ices,^® and, prior to its amendment the statute, ! 
U.S.C.A. § 366, provided that the purchasing agenl 
in making purchases of supplies necessary for the 
post office department should advertise as providec 
by law and award contracts for such supplies tc 
the lowest responsible bidder in pursuance of ex- 
isting law.^i These statutes are broad enough tc 
prohibit the renewal or extension of a contracl 
at the pleasure of the postmaster general withoui 

advertisement.^2 

It is competent for the postmaster general ir 
advertising for proposals for furaishing the post- 
office department with supplies to reserve “the 
right to reject any and alll bids, if in his judgment 
the interests of the govemment required it’’ and 
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31. 30 Opinion Attomey General 
553. 

49 C.J. p 1153 note 16. 

Deposit of postal savinss funds with 
banks see infra § 68. 

32. 30 Opinion Attomey General 

553. 

33. U.S.—U. S. V. Adams, D.C.Wash., 
9 F.2d 624, afflrmed, C-CA.. 24 F. 
Sa 907. 

34. U-S.—^Trafton v. U. S., C.C.Me., 
24 F.Cas.No.14,135, 3 Story 646. 

35. 8 Opinion Attomey General 125. 
49 aJ. p 1154 note 22. 

33. 20 Opinion Attomey General 

677. 

37. 20 Opinion Attomey General 

677. 

38. Pnrchaslng affeat 

Frior to the amendment of the 


statute, 6 n.SwC.A. § 366, there ezist- 
ed the ofBlce of purchasing: agrent for 
the post Office department who was 
subject to the dlrection and control 
of the postmaster greneral and who 
made the contract for supplies in the 
name of the postmaster general sub¬ 
ject to his approval. Under the stat¬ 
ute responsibility rested on the post¬ 
master general.—^Thomson v. U. 6., 
37 App.D.0. 461. 

Contracts with United States gener- 
ally see the C.J.S. tltle United 
States S§ 81-116, also 65 G.J. p 
1310 note 45 et seq. 

FarUcnlar statntes relatlng to postal 
caxds 

The postmaster general is author- 
Ized to contract for, pnrchase, and 
Inspect paper for the printing of 
postal cards which are furnished un¬ 
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der a statute which authorizes tli£ 
postmaster general to furnlsh .postaJ 
cards *‘manufactured of good stifl 
paper, of such quallty, form, and slzc 
as he may deem best adapted foi 
general use.”—^30 Opinion Attomey 
General 241. 

39. 27 Opinion Attomey General 
684. 

49 aj. p 1164 note 30. 

40. 26 Opinion Attomey General 
281—^22 Opinion Attomey Greneral 
40. 

49 C.J. p 1154 note 31. 

41. 13 Opinion Attomey General 
174. 

42. 13 Opinion Attomey General 
174. 

49 C.J. p 1154 note 33. 
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to act on such reservation.^8 Where there is no 
express provision as to the persons with whom 
the department shall contract or to whom pro- 
posals shall be addressed by advertisin^, the ad- 
vertisements for bids may be limited to those only 
wbo are able to do the work or fumish the sup¬ 
piles needed by the department and in the ab- 
sence o£ any statutory prohibition the postmaster 
general may award a contract for fumishing sup- 
plies to a firm, it being* the lowest bidder, one of 
the members of which is an officer of the depart- 
ment^s So, also, it has been held that a statute, 
prohibiting exnployees of the post-office depart- 
ment from becoming interested in mail contracts 
or acting as agents for mail contractors, does not 
forbid an employee from supplying it at agreed 
rates with any device or improvement invented 
and patented by him that may be useful or con¬ 


venient in the postal Service.'*® 

Bids, Where the advertisement requires the pro- 
posals to be made on blank fonns furnished by the 
department, the omission or erasure of immate- 
rial words dn the proposal of a bidder does not 
affect the validity of his bid.‘*7 An award of con¬ 
tract, by the issuance of an order of the postmas¬ 
ter general in the usual way and its transmittal to 
the bidder, thus indicating the acceptance of his 
proposal, is sufficient, and, when received by the 
latter, the award thus made is beyond recall, and 
the agreement ds complete and binding on the 
govemment.'*® 

Construction and operation of contract. Rules 
applicaMe to the construction and operation of con¬ 
tracts generally apply to contracts for the fumish¬ 
ing of supplies to the post office department^® 


m. MMLABLGS MATTEB., OIB^ANSMISSION AND DELIVEET OF MAH^ AND MONET OEDEBS 


§ 19. Mailable Matter 

There Is a ciear eut dlvislon between mailable and 
noninanable matter under the postal laws. 

There is a ciear cut division between mailable and 
nonmailable matter under the postal laws.50 

§ 20. -Classes 

a. In general 

b. First-class matter 

c. Second-class matter 

d. Third-class matter 

e. Fourth-class matter 

a. In General 

Congress has dlvlded mailable matter fnto four 
classes, which are generally described by objectlve stand- 
ards which pefer In part to thelr contents but not to 
the quality of thelr contents. 


Congress has divided mailable matter into four 
classes.®^ The four classes of mailable matter are 
generally described by objecti ve standards which 
refer in part to their contents but not to the quality 
of their contents,®^ and congress has not committecl 
to the postmaster general or to anyone else the 
matter of determining what should be carried in 
the mails as matter of one class and what as matter 
of another class, but has reseryejd to itself that 
power exclusively, itself making.the classification.®® 
The postmaster general and his subprdinates are re- 
quired to use, judgment and discretion, and it may 
sometimes be a matter of much diflficulty to identify 
a publication as one induded in the category pre- 
scribed by congress but their discretion is limited 
to this question of identification and it is not 
competent for the postmaster general and his sub- 
ordinates to add anythmg to the statute or take any- 


43. 14 Opinion Attorney General 

683. 

44. 15 Opinion Attorney General 

226. 

49 CJr. p 1154 note 35. 

45. 24 Opinion Attorney General 

557. 

49 C.J. p 1154 note 36. 

46. 10 Opinion Attorney General 2. 

47. 15 Opinion Attorney General 

226. 

48. 15 Opinion Attorney General 

226. 

49. U.S.—^Plimpton Mfff. Co. v. U. S., 
15 CtCL 14. 

49 CJr. p 1155 note 41, 


Construction and operation of con¬ 
tracts : 

Generally see Contracts §§ 294- 
872. 

Witb United States see the C.J.S. 
title United States §§ 91-94, also 
65 C.J. p 1335 note 97 et seg. 

sa U.S.—^Hannegan v. Esqulre, Inc., 
APP.D.C., 66 S.Ct. 466, 327 U.SL 146, 
90 L..Ed. 686. 

'*Mail matter'* deflned see supra 9 1. 

51. U.S.—Hannegan v. Esguire, Inc., 
APP.D.C., 66, S.Ct. 466, 327 U.S. 
146, 90 Li-Ed. 686. 

52. U.S.—^EEannegan v. Esquire, Inc., 
supra. 


C. '581, appeal dlsmissed 24 S.Ct. 
849, 192 U.-S. 602, 48 L.Ed. 583. 

54u D.C.—^Payne v. U. S., supra. 

55. B.C.—■‘Payne v. U. S., supra. 

Fact-flndlng agency 

The statute, providlng four classl- 
ficatlons for mail and maldng It ipost- 
master's duty to determlne to which 
group a particular parcel belongs, 
constitutos postmaster a fact-Unding 
agency and makes his act In classi- 
fying mail quasi-JudiciaL—^Esquire, 
Inc., V. Walker, D.O.D.C., 56 F.'Supp. 
1015, reversed on other grounds 151 
F.2d 49, 80 U.S.App.D.C. 145, afUrmed 
66 S.Ct. 466. 327 U.S. 146, 90 L.Ed. 
586. 


53. U.C.—^Payne v. U. S., 20 App.D. 
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thing from it;56 they can only apply the law as it 
exists.®’^ 

b. First-Claas Matter 

Mallable matter of the first class embraces letters 
or postal cards wholly or partiy in writing. 

Under statutory provisions, 39 U.S.CA. § 222, 
mailable matter of the first class embraces letters, 
postal cards, and, subject to some exceptions, ali 
matters wholly or partiy in writing.ss 

c. Second-Glass Matter 

(1) In general 

. (2) Conditions admitting publications to 
second class 

(3) Conditions imposed on admission to 

■ second class 

(4) Suspension or revocation of second- 

class mail privileges generally 

(5) Review by courts 

(1) In General 

Mailable matter of the second class embraces all 
newspapers or other periodical publications issued at 
stated Intervais and as frequently as four times a year 
If they are within the conditions named in other statu¬ 
tory provisions relating to matter of thls class. 

Under statutory provisions, 39 U.S.C.A. § 224, 
mailable matter of the second class embraces all 
newspapers or other periodical publications issued 
at stated intervais and as frequently as four times a 
year if they are within the conditions named in 
other statutory provisions relating to matter of this 
class-®^ The second-class privilege is a form of 
subsidy,®® and the rates prescribed for this class 
of matter, which are much lower than those pre¬ 


scribed for other classes of mail matter, and the 
resulting pecuniary advantages to the publishers of 
newspapers and periodicals taken in connection with 
the exceptional administrative and other privileges 
accorded them undoubtedly work a very great dis- 
crimination in their favor but these rates are 
granted periodicals meeting the requirements of the 
statute to encourage the distribution of periodicals 
which disseminate the particular information re- 
qtiired by the statute so that the public good may be 
served,®2 and the validity of legislation of this 
character is upheld on the ground that its purpose 
is to secure to the public the benefits to resuit from 
"the wide dissemination of intelligence as to current 
events."®® The second-class privilege is granted 
only on the application of a publisher for entry 
of his publication to that class.On such an ap¬ 
plication a searching investigation of the character 
of the publication is made by the postmaster general 
under rules and regulations prescribed by him,®5 
although such rules or regulations cannot add any- 
thing to the characteristics required by statutory 
provisions, 6® and, if the publication is found to be 
entitied to the second-class privilege, a permit to 
that effect is issuecL®^ A person who fully and 
fairly complies with all the requirements of the 
statute with respect to the admission of a publication 
to the mails as second-class matter acquires a posi¬ 
tive legal right to have it so carried.®* 

Periodical publications. By the express provisions 
of the statute, 39 U.S.C.A, i§ 224, in order to en- 
title a publication to second-class postage rates, it 
must be a "periodical publication,”®^ and the terms 
"periodicals” and "periodical publications” are sy- 
nonyrnous.*^® The requirement that mail matter of 
the second class shall be a "periodical publication” 


Sa. D.C3.—Payne v. IT. S., 20 App.IXC. 
681» appeal dismissed 24-'S.'Ct. 849» 
192 U.S. 602, 48 L..B<L 583. 

49 aj. p 1155 note 47. 

57- D.C.—^Hitc^cock v. Smitli» 84 
APP.D.C. 521, amrrned 33 S.Ct. 6» 
226 VJS. 63. 57 L.Ed. 119. 

58. 17.9.—^Hannegan v. Esquire» Inc.» 
APP.D.C., 66 S.Ct. 456» 327 U.S. 146, 
90 L-Ed. 586. 

49 •aj. p 1155 note 49. 

59u IT.S.—-Hannegan v. Esquire, Xnc., 
AppJ>.a. 66 S.Ct 466, 327 XJ.S. 146, 
90 Zj.Bd. 586. 

GQ. TT.S;.—Hannegan v. Esqufre, Inc., 
supra— U. S. ex r^ Bodrlquez v. 
Weekly Publications, D.CJSr.T., 68 
FJSupp. 767. 

& U.S.—Iiewis Pub. Oo. v. Morgan, 
K.T., 83 S.Ct 867, 229 U.S. 288, 57 
USeL 1190. 

68 . U.S.—Hannegan v. Esquire, Inc., 


APP.D.C., 66 9.Ct. 466, 327 TJ.S. 146, 
90 L.Ed. 586. 

63. XJ.Sw—^LewiS Pub. Co. v. Morgan, 
K.Y., 33 S.Ct. 867, 229 U.S. 288, 
57 Ii.Ed. 1190. 

64. U.S.—^U. S. V. Burleson, App.IT. 
C., 41 S.Ct. 362, 255 U.S. 407, 65 L. 
Ed. 704—U. S. ex rei. Hodrlquez v. 
Weekly Publications, D.C.N.T., 68 
F.Supp. 767. 

66. U.S.—U. S. V. Burleson» App.D. 
C., 41 S.CL 352, ZSS U.S. 407. 66 
Xj.Ed. 704—^U. S. ex rei. Hodriquez 
V, Weekly Publications, D.C.N.T., 
68 F.Supp. 767. 

66. B.C.—^Payne v. IT. S.» 20 App,D. 
O. 581» appeal dismissed 24 S.Ct. 
849, 192 U.S. 602, 48 L,.Ed. 683. 

49 C.J. p 1155 note 47 [a]. . 

67- U.S.—U- V. Burleson» App.D. 

a. 41 S.Ct 352, 255 U.S. 407, 66 
Li.Ed. 704—U. S. ex rei- Rodriquez 
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V. Weekly (Publications, D.C.N.T., 
68 P.Supp. 767. 

68. U.S.—^U. B. ex rei. Bodrlquez v. 
Weekly Publications, D.C.N.T., 68 
P.Supp. 767. 

D.C.—^Payne v. U. Sw, 20 App.D.G. 581, 
appeal dismissed 24 S.Ct. 849, 192 
U.S. 602, 48 L.Bd. 683. 

69. B.C.—^U. S, V. Cortelyou, 28 Appw 
B.C. 670, «6 Ii.B.A.,N.S., 166. 

70. D.C.—Smith v. Payne, 22 AppJT. 
a 463, afflrmed 24 S.Ct. 595, 194 
U.S. 104, 48 L.Bd. 893—Payne v. 
Houghton, 22 Ap*p.D.C. 234» aillrm- 
ed 24 S.Ct. 690. 194 U.S. 88, 48 L. 
Ed. 888. 

*7«Elodlcal*’ means that it must be 
like a newspaper printed at given 
periods or not less than four times 
a year.—^Esqulre, Inc., v. Walker, D. 
C.B.C., 65 P.6upp. 1016, reversed on 
other grounds 151 F.2d 49, 80 U.Sw 
App.D.C. 145, afflrmed 66 S.Ct. 456. 
327 U.S. 146, 90 LuEd. 586. 
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means that it shall not only have the feature of 
periodicity, but that it shall be a periodical in the 
ordinary sense of the term,7i and, although it com- 
plies in ali respects with other conditions imposed by 
statute as a prerequisite to the transmission of anail 
as matter of the second class, as discussed infra 
subdivision c (2) of this section, it will not be con- 
sidered a ‘‘periodical publication” unless it is a 
periodical publication in the ordinary sense of the 
tcrin.'^^ 

Publications issued by institutions of learning. 
Within the statute, 39 U.S.CA. § 229, providing that 
periodical publications issued by regularly incor- 
porated institutions of learning shall be admitted to 
the mails aS second-class matter, institutions of 
learning are those organizations of a permanent na¬ 
ture, wherein instruction is given in the higher 
branches of education only, and which owe their 
origin to private or public munificence, and are 
established solely for the public good and not for 
private gain.73 An incorporated educational insti- 
tution conducting a correspondence college for the 
gain and profit of its stockholders is not a regularly 
incorporated institution of learning 

Magazine issued with newspaper. The statute, 
39 U.S.CA. § 228, providing that publishers of mat¬ 
ter of the second class may, without subjecting it to 
extra postage, fold within their regular issues a 
supplement, the matter of which must be germane 
to the publication which it supplements, has no ap- 
plication to a magazine issued with a newspaper 
which is a separate and distinet periodical having no 
connection whatever with the newspaper either in 
its physical form or in the nature of its contents.76 
Such magazine and paper are, however, entitled to 
second-class rates of postage under the provisions 
of the statute, 39 U,S.C.A. § 224, as being a publica¬ 
tion “issued at stated intervals and as frequently as 
four times a year.”76 

Sample copies, Although by existing statutory 
provisions, 39 U.S.C.A. § 283, sample copies of 
publications of the second class shall be accepted for 
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mailing at the second-class rates to the extent of 
ten per cent of the weight of copies mailed to sub- 
scribers during the calendar year, prior to the en- 
actment of this statute postal regulations limiting 
the amount of sample copies had been held valid,^^ 
although there was some authority to the contraryJS 

Examxnation of second-class fnaU, Under the 
statute, 39 U.S.C.A. § 225, providing that matter of 
the second class may be examined at the office of 
mailing, and, if found to contain matter which is 
subject to a higher rate of postage, the higher rate 
of postage shall be charged, it has been stated that 
such provision means more than examining the 
bundle or wrapper, but means an examination of the 
contents of the printed matter.*^® 

(2) Conditions Admitting Publications to 
Second Qass 

The statute specfffes four conditions on which a 
publication, except as otherwise provided by law, shall 
be admitted to the second class, but It does not specify 
that they shall be the only requlsltes. 

The statute, 39 U.S.CA. § 226, specifies four 
conditions on which a publication, except as other- 
wise provided by law, shall be admitted to the sec¬ 
ond class,*o but it does not declare that they shall 
be the only requisites.^i 

The first condition is that it must iregularly be 
issued at stated intervals as frequently as four times 
a year, and bear a date of issue, and be numbered 
consecutively.s^ However, this condition is limited 
by the express provision of statute, 39 U.S.CA. § 
224, that the publication must be a periodical publi¬ 
cation, as discussed supra subsection (1) of this sub¬ 
division, and, accordingly, it has been held that 
books complete in themselves and which have no 
connection with each other are not entitled to be 
classified as second-class mail matter merely be- 
cause, in compliance with the statutory require- 
ments, they are serially issued at stated intervals 
more than four times a year, bear dates of issue, 
and are numbered consecutively;®^ and the posH- 
master general can exclude them from second-class 


fl. TT.S.—Houghton v. Payne, App. 
D.C., 24 S.Ct 690, 194 U.S. 88, 48 
888 . . 

D.a— U. V. Cortelyou, 28 App.D.C. 

570, 5 Ii.R.A..N.S., 166. 


78. XT.S.—^Houg-hton v. Payne, App. 
I>.a, 24 S.Ct 690, 194 U.S. 88, 48 
L.Ed. 888. 


B.C.—U. S. V. Cortelyou, 28 App.D.C. 
570, 6 L.R.A.,N.S., 166. 


^ APP-D. 

D.C.—Columblaa Correspondence 
College V. Wyiine, 26 App.D.C, 149 
—C’- Sw V. Payne, 20 App.D.C. 606. 


76. 25 Oplnion Attorney General 
594. 

49 C.J. p 1166 note 72. 

7e. 25 Opinlon Attorney General 
594. 

77. U.S.—^Lewis Pub. Co. v. Wyman, 

C. C.MO., 182 P. 13, 104 C.C.A. 463, 
afflrmed 33 S.Ct. BOO, 228 U.S. 610, 
57 L.Ed. 989. 

78. U.S.—U. S. V. Atlanta Journal 
Co., Ga.. 210 F. 276. 127 C.C.A. 123. 

79. D.C.—^EsQulre, Inc., v. Wallcer. 

D. C., 65 P.Supp. 1015, reversed on 
other grounds 161 F.2d 49, 80 U.S. 
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APP.D.C. 146, afflrmed 66 S.Ct 466, 
327 U.S. 146, 90 L.Bd. 686. 

80, U.S.—Hannegan v. Esquire, Inc., 
APP.D.C., 66 S.Ct 456, 327 U.S. 
146, 90 L.Ed. 586. 

81. U.S.—Houghton v. Payne, App. 
D.C., 24 S.Ct 690, 194 U.S. 88, 48 
L.Ed. 888. 

49 C.J. p 115® note 69. 

88. U.S.—Hannegan v. Esquire, Inc., 
AppJJ.C., 66 S.Ct 466. 327 UjS. 
146, 90 D.Ed. 686. 

83. U.S.—-Houghton v. Pas^ App. 
D.C., 24 S.Ct 590, 194 U.S. 88, 48 
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mail notwithstanding they Iiave been heretofore 
transxnitted as such by his predecessors in office.*^ 

The second condition is that the publication must 
be issued from a known office of publication-^® Un¬ 
der this condition, the fact that the magazine part of 
the publication is edited and printed in one place, 
and the newspaper in another, is not material, if 
they are both issued from the same place.®® 

The third condition is that it must be fonned of 
printed paper sheets, without board, cloth, leather, 
or other substantial binding, such as distinguished 
printed books for preservation from periodical pub- 
lications.®^ Under this condition the fact that a 
publication, having the characteristics of a book, is 
not boimd when issued, or intended for preserva¬ 
tion, is immaterial,®® as it is not to be inferred from 
this condition that in order to constitute a book the 
publication must have a substantial binding.®® 

The fourth condition is that it must be originated 
and published for the dissemination of information 
of a public character, or devoted to literature, the 
Sciences, arts, or some special industry, and must 
have a legitimate list of subscribers.®® A ‘legiti- 
mate list of subscribers” within this condition means 
a list of subscribers taken at more than a nominal 
price, and that the price must have been paid by 
the subscriber or some one in his behalf or under 
obligation to pay the price,®i and subscriptions 
taken at a nominal price or without price do not 
answer the requirements of the statute in that par- 
ticular and may not be counted in making up a 
legitimate list.®® The condition that it must be 
originated and published for the dissemination of 
information of a public character or devoted to 
literature, Sciences, or arts, or some special industry 
supplies the standards which relate to the format 


of the publication and to the nature of its con- 
tents,®3 but not to their quality, worth, or value.®4 
Accordingly, the words "literature” or "arts” mean 
no more than productions which convey ideas by 
words, pictures, or drawings.®^ Thus, the post- 
master general does not have discretion to deny 
periodicals the second-class rate if in his view they 
do not contribute to the public good,®® and has no 
power to prescribe the Standard for literature or art 
which a mailable periodical disseminates,®^ since 
such a power would constitute a power of censorship 
which is so abhorrent to tradition that a purpose to 
grant it should not be easily inferred.®'® Therefore, 
the postmaster general has the power to determine 
whether a periodical whidh is mailable contains in¬ 
formation of a public character, literature, or art,®® 
but not the power to determine whether the contents 
meet some Standard of the public good or welfare.^ 

The statute, 39 tJ.S.CA.. § 226, also provides that 
regular publications designed primarily for advertis- 
ing purposes, or for free circulation, or for dr- 
culation at nominal rates, shall not be admitted to 
the second-dass rate, and the word “primarily” 
means “chiefly” or “principally and the words 
"regular publications designed primarily for ad- 
vertising purposes” mean publications diiefly or 
principally designed for advertising purposes.® A 
newspaper otherwise entitled to be admitted to the 
second class would violate the law by mailing un¬ 
der the second-class rate only where the papers 
mailed are designed primarily for advertising pur¬ 
poses, or for free circulation, or for drculation at 
nominal rates.^ Whether or not the chief or Prin¬ 
cipal design of any publication is for such purposes 
is a question of fact which must be determined by 
the postmaster general in each individual case from 
the evidence he may be able to obtain.® 


L.Ed. 888> followed in Smith v. 
Payne, 24 S.CL 595, 194 U.S, 104, 
48 L.Ed. 893. 

84. tr.S.—^Houghton v. Payne, App. 
D.C.. 24 S.Ct 590, 194 U.S. 88, 48 
Ij.Ed- 888, followed In Smith v. 
Pasme, 24 S.Ct. 596, 194 U.S. 104, 48 
LuEd. 893. 

85. U.S.—^Hannegaa v. EsQuIre, Inc., 
App.D,C., 66 S.Ct. 466, 327 U.S. 146, 
90 L.Ed. 586. 

86. 26 Op^nion Attorney General 
S94. 

87. U.S.—Hannegan v. Esquire, Inc., 
APP.D.C., 66 S.Ct. 466, 827 U.S. 146, 
90 L-Ed. 586. 

88. U.6.—^Hougliton V. Pasme, App. 
D.a, 24 S.Ct 690, 194 U.a 88. 48 
Ij.Ed. 888, followed In Smith v. 
Payne, 24 S.Ct 596. 194 U.S. 104, 
48 LEd. 893. 

89. U.S.—Houghton v. Payne, App. 


D.C., 24 S.Ct. 690, 194 U.S. 88. 48 
Lt.Ed. 888, followed in Smith v. 
Payne. 24 S.Ct 695, 194 U.S. 104, 
48 L.Ed. 893. 

9(X U.S.—^Hannegan v. Esquire, Inc., 
App.I).C., 66 S.CL 456, 327 U.S. 146, 
90 L.Ed. 586. 

91. U.S.—Myrick v. U. S., Mass., 219 
P. 1. 134 C.C.A- 619. 

Pa.—Commonwealth v. Eehoe-Berge 
Coal Co., Quar.Sess., 41 Luz.Leg. 
Reg. 173. 

92. U.S.—Myrick v. U. S., Mass., 219 
P. 1, 134 C-C-A. 619. 

93. U.S.—^Hannegan v. Esquire, Inc., 
APP.D.C., 66 S.Ct 456, 327 U.S. 
146, 90 L.Ed. 686. 

94. U.S.—^Hannegan v. Esquire, Inc., 
supra. 

95. U.S.—Hannegan v. Esquire, Inc., 
supra. 


96. U.S.—Hannegan v. Esquire, Inc.. 
supra. 

97- U.S.—^Hannegan v. Esquire, Inc., 
supra. 

98. U.S.—Hannegan v. Esquire, Inc., 
supra. 

99. U.S.—Hannegan v- Esquire, Inc., 
supra. 

1. U.S.—Hannegan ▼. Esquire, Inc., 
supra. 

2. U.S-—^Lewis Puh. Co. v. Wyman, 
Mo., 182 P. 13, 104 C.C.A. 463, af- 
firmed 33 S.Ct 699. 228 U.S. 610, 
57 L.Ed. 989. 

3. 16 Oplnlon Attorney General 303. 

4. U.S.—U. S. V. Atlanta Joumad 
Co., C.C.Ga., 186 P. 656, error dis- 
mlssed 33 S.Ct 775, 229 U.S. 605, 
67 L.Ed. 1348. 

5. 16 Oplnlon Attorney General 303. 
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(3) Conditions Imposed on Admission to 

Second Class 

Statutes requiring the flHng and publishing of certatn 
sworn statements of ownership, etc., and the marking 
of mattep as «'advertisements,” are intended merely to 
supplement existlng legislation relative to second-class 
matter. 

The statute, 39 U.S.C.A. § 233, requiring the filing 
and publishing of certain sworn statements of own¬ 
ership, etc., and the statute, 39 U.S.C.A. § 234, re¬ 
quiring the marking of matter as “advertisements” 
were intended merely to supplement existing legis¬ 
lation relative to second-class mail matter, and to 
impose additional conditions for admission to the 
privileged class of mail,® and were not enacted as 
an exercise of legislative power to regulate the 
press or curtail its freedom.'^ The statute, 39 U.S. 
CA. § 233, requiring statement of ownership, etc., 
it has been said, applies only to such publications 
as are regularly entered as second-class mail mat¬ 
ter;® and the statement of circulation should cover 
the whole bona fide paid circulation, however at- 
tained, whether sold over the counter, distributed 
through news agencies and news routes, or disposed 
of in any other way.® 

(4) Suspension or Revocation of Second- 

Class Mail Privileges Generally 

(a) Power to suspend or revoke 

(b) Hearing 

(a) Power to Suspend or Revoke 

The power to suspend or revoke admission to the 
privilege of second-class mali Is a necessary Incident to 
the power to grant It. 

The power to suspend or revoke admission to the 
privilege of second-class mail is a necessary inci¬ 
dent to the power to grant it;l® and this power is 
recognized by statute, the constitutionality of which 
has been upheld.ii A permit issued by the post 
office department permitting certain publications to 
the privilege of second-class mail matter, which by 
its own terms continues in effect until revoked, is 
a mere license,!^ and the postmaster general is not 
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bound by the construction placed by a predecessor 
in office on the statute relating to second-class mail 
matter, so as to preclude him from revoking such a 
certificate which had been issued by such predeces¬ 
sor, where no vested right has been created by such 
certificate.i® Furthermore, in order to authorize a 
revocation of admission of a publication to the 
privilege of second-class mail matter, it is not neces¬ 
sary that the permit should contain a specific reser- 
vation of the right to revoke.^^ However, an order 
revoking a second-class mailing permit for failure 
to comply with the fourth condition of the statute, 
39 U.S.C.A. '§ 226, because the publication does not 
contribute to the public good, has been held in- 
valid,^® since the postmaster general does not havc 
discretion to deny periodicals the second-class rate 
if in his view they do not contribute to the public 
good, as discussed supra c (2) of this section. 

(b) Hearing 

When a publication has been accorded second-class 
mail privileges, the permit may not be suspended or re¬ 
voked until a hearing shali have been granted to the 
persons interested. 

Under statutory provisions, 39 U.S.C.A. § 232, 
when a publication has been accorded second-class 
mail privileges, the permit may not be suspended or 
revoked until a hearing shall have been granted to 
the persons interested.^® However, where a tempo- 
rary permit is issued according second-class mail 
privileges to a publication until the post office de¬ 
partment shall determine whether ‘it is admissible 
as second-class mail matter, and the department for 
several years delays action on the publisheris ap- 
plication for second-class mail privileges, this does 
not entitle him to a hearing on his application be- 
fore the department acts as in case of a revocation 
of a privilege once granted.^^ A .ngtice that at a 
certain time and place publishers will be given a 
hearing to show cause why their second-class permit 
should not be revoked on grounds designated in the 
notice is sufficiently specific,^® and hearings to de¬ 
termine whether permits admitting to second-class 

AppJD.C., 66 S.Ct. 456, 327 U.S. 146, 
90 L.Ed. 586. 

16. TT.S.—^Hannegran v. Esquire, Inc., 
App.D,C., 66 S.Ct. 466, 327 U.S. 
146, 90 ii.Ed. 586—^Lewls Pub. Co. 
V. WyTuan, C.C.Mo., 162 P. 787. 

17. TT.S.—^Lewls Pub. Co. v. Wyman, 
C.C.MO., 168 F. 752, modified on 
other grounds 182 P. 13, 104 C.C. 
A. 453, affirmed 38 S.Ct. 599, 228 
U.S. 610, 57 L.Ed. 989. 

49 C.J. p 1157 note 96. 

18. D.C.—^Hltchcock v. Smlth, 34 
App.D.C. 521, afflrmed 33 S.Ct 6, 
226 U.S. 53, 57 L.Ed. 119. 


e. U.S.—^Lewis Pub. Co. v. Morgan, 
N.T., 33 S.Ct 867, 229 U.S. 288, 
67 L.Ed. 1190. 

7. U.S.—Lewis Pub. Co. v. Morgan, 
supra. 

8. 29 Opinion Attorney General 560. 

9. 80 Opinion Attorney General 244. 
xa U.S.—^U. S. V. Burleson, App.U. 

C., 41 S.Ct 362, 266 U.S. 407, 65 
L.Bd. 704. 

49 C.J. p 1166 note 90. 

11. U,S.—^U. 8. ▼. Burleson, supra. 

lA D-C.—^Payne v. Houghton, 22 
AppJD.C, 234, afflnued 24 S.Ct 690, 


194 U.S. 88, 48 L.Bd. 888, followed 
in Smlth v. Payne, 22 App.D.C. 463, 
afflrmed 24 S.Ct 695, 194 U.S. 104, 
48 L.Ed. 893. 

13. U.S.—^Houghton v. Payne, App. 
D.C., 24 S.Ct 690, 194 U.S. 88. 48 
L.Bd. 888. 

49 C.J. p 1167 note 93. 

14- U.S^—U. S. V. Burleson, App.D. 
C., 41 S.Ct 362, 265 U.S. 407, 66 
L.Ed. 704—Smith v. Hitchcock, 
App-D.C., 33 S.Ct 6, 226 U.S. 63, 67 
L.Ed. 119. 

15« U.S.—Hannegan v. Esquire, Inc., 
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mail privileges shall be revoked are necessarily 
more informal than judicial hearings, and no fixed 
or arbitrary rules can be laid down as to whether a 
sufficient hearing has been given.^^ The only duty 
of the officer at the hearing is to hear, and, if the 
interested parties are given a chance to offer evi- 
dence, they are not denied a hearing within the 
meaning of this statute.20 

(5) Review by Courts 

The decislon of the postmaster general refusfng to 
admit matter to the maifs as second-class matter or 
revokfng an order granting the prlvllege calls for the 
exercise of Judgment and discretion on the part of the 
postmaster general, and is entitled to great welght, and, 
unless clearly erroneous. It will not be disturbed. 

The dedsion of the postmaster general refusing 
to admit matter to the mails as second-class matter 
or revoking an order granting that privilege calls 
for the exercise of judgment and discretion on the 
part of the postmaster general^i and is entitled to 
great weight,^^ and, unless clearly erroneous, it 
will not be disturbed.^® Nevertheless, the courts 
have the power to review orders of this kind^^ and 
will do so where the order is clearly erroneous^^ 
or where the postmaster general acted without au- 
thority of law or in cxcess of the power granted 
him.26 The general question of the extent and 
limitations of the judicial power to supervise the 
determination of the postmaster general with re- 
spect to the admission of publications to carriage 
in the mails at second-class rates is not affected by 
differences in the form of relief sougfht, whether 
mandamus in one case or injunction in another,^^ 
except that greater circumspection should be exer- 
dsed where the remedy sought is injunction, which 
may have a continued mandatory operation.^^ 

Review of application for second-class mail privi¬ 


leges, Where, on application for second-class mail 
privileges, a temporary permit is granted until the 
post office department shall determine whether the 
publication is admissible as second-class mail mat¬ 
ter, the fact that the department delays for several 
years to take final action on the application for the 
privilege does not give the courts authority to re¬ 
view the action of the postmaster general in re¬ 
fusing to grant a hearing before the department 
acts on the application, as in the case of revocation 
of a privilege once grantecL^s 

d. Thiid-Glass Matter 

Mallable matter of the third class Includes books, 
clrculars, and other matter wholly In print, except news- 
papers and other periodicais entered as second-class mat¬ 
ter, proof sheets, corrected proof sheets, and manuscrlpt 
copy accompanying them, merchandise, including farm 
and factory producta, and all other mallable matter not 
fncluded in the first, second, or fourth classes. 

Under statute, 39 U.S.CA. § 235, mailable matter 
of the third class includes books^ circulars, and 
other matter wholly in print, except newspapers and 
other periodicais entered as second-class matter, 
proof sheets, corrected proof sheets, and manuscript 
copy accompanying them, merchandise, including 
farm and factory products, and all other mailable 
matter not included in the first, second, or fourth 
classes.30 Books, being expressly dassified as 
third-class matter and so made liable to a higher 
rate of postage than second-class matter, cannot 
be removed from the third class and brought into 
the second by the simple device of publishing them 
in a series at regular intervals of time,^! and this is 
so whether such publications are reprints of well- 
known works or new matter,^^ and although every 
publication devotes a few'pages to matters relating 
to its circulation and to questions and answers re¬ 
lating to athletics.®® 


la. 3>.G,—Hitchcoc^ v. Smith, su¬ 
pra. 

ao. U.S.—Smlth V. Hitchcock, App. 
D.a, 33 BLCt 6, 226 U.S. 63. 67 L. 
Ed. 119. 

49 aj. p 1157 note 99 [a] <2). [b]. 
21« U.S.—^Bates, etc., Co. v. Payne, 
App-D.C.. 24 S.Ct. 695, 194 U.S. 106. 
48 Li.Ed. 894. 

U.CL—U. SL V. Cortelyou. 28 A(pp.D.C. 
670, 12 Ii.RJL.NJS.. 166. 

22 . U.C.—Hitchcock v. Tousey, 34 
App-D.G. 535. affirmed 33 S.Ct. 6, 
226 U.S. 53. 57 LuBd. 119—Hitdh- 
cock V. Smith. 34 App.D.a 521, af¬ 
firmed 33 6.0t. 6. 226 U.S. 53. 57 
Ii.Bd. 119. 

23. UJ3.—U. S. T. Bnrleson, App.D. 
C, 41 aCL 352, 266 U.a 407. 65 
L-Bd. 704. 

49 C.J. p 1157 note 4. 


'24. U.S.—^Bates, etc., Co. v. Payne, 
App.D.a, 24 S.Ct. 596, 194 U.S. 106, 

, 48 Lr.Bd. 894. 

49 C.J. p 1157 note 5. 

25. D.C.—^U. S. V. Cortelyou, 28 App. 
D.C. 570, 12 LJRJL,N.S.. 166. 

26. U.S.—^liewis Pub. Co. v. Wy- 
man, aC.Mo., 162 P. 787. 

D.C.—^Payne v. U. S., 20 App.D.C. 
581, appeal dismissed 24 S.Ct. 849. 
192 U.S. 602, 48 L.13d. 583. 

27. D.C.—Columblan Correspondence 
College V. Wynne, 25 App.D.C. 149. 

49 C.J. p 1157 note 8. 

SSi D.C.—Payne v. Houghton, 22 
APP.D.C. 234. affirmed 24 S.Ct. 690, 
194 U.S. 88, 48 L.Bd. 888. foUowed 
In Smith v. Pasme, 22 App.D.C. 
463, affirmed 24 S.Ct. 696, 194 U.S. 
104, 48 Ii.Ed. 893. i 
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r 29. U.S,—^Lewls Pub. Co. v. wy- 
man, C.C.Mo.. 168 F. 762, modified 
on other grounds 182 F. 13. 104 

C. C.A. 463. affirmed 33 S.Ct. 699. 
228 U.S. 610, 67 L.Bd, 989. 

30. U.S.—^Bittleston Collection Agen- 
cy V. U. S., 76 CtXa. 681. 

31. U.S.—Houghton v. Payne, App. 

D. C., 24 S.Ct 690. 194 U.S. 88, 48 
L.Ed. 888. 

D.C.—Hitchcock v. Tousey. 84 App. 
D.C. 536, affirmed 33 S.Ct. 6, 226 
U.S. 63, 67 L.Ed. 119. 

32. D.C.—Payne v. Houghton, 22 
App.D.C. 234, affirmed 24 S.Ct. 690, 
194 U.S. 88. 48 L.Ed. 888. 

33. D.C.—[^tchcock v. Smith, 34 
APP.D.C. 621, affirmed 33 S.Ct. 6; 
226 U.S. 53, 67 L.Ed. 119. 
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e. Fourtli-Olass Matter 

Mallable matter of the fourth class Includes mali 
matter In excess ot a' certain welght, and Includes books, 
and all other mallable matter not Included In the tirst, 
seeond, or third classes. 

Under statute, 39 U.S.C.A. § 240, mailable mat¬ 
ter of the fourth class includes mail matter in ex¬ 
cess of a certain weight, and includes books, and all 
other mailable matter not included in the first, 
seeond, or third classes.®^ 

g 21. _Exclusion of Matter from Mails 

a. In general 

b. Constitutionality of statutes 

c. Particular classes of matter excluded 

from mails 

d. Determination as to mailability and 

review 

a. In General 

Constitutional power of congress to establlsh post 
offlees and post roads includes, as a necessary Incident, 
the right to determine what may be carried in the mails 
and what shall not be carried. 

Since the constitutional power of congress to 
establish post ofl&ces and post roads embraces the 
regulation of the entife postal system, as discussed 
supra § 2, it includes, as a necessary incident, the 
right to determine what may be carried in the mails 
and what shall not be so carried,^® and to prescribe 
the size, weight, shape, and character of the con- 


tents of every mailable package, and limit the su- 
perscription,®8 and impose penalties fbr the viola- 
tion of its regulations to be enforced through the 
courts.®'^ Thus, the power of congress over the 
mails is not limited to the protection of the facilities 
of the mails,38 but may be exercised to prevent the 
use of the mails for purposes which it deems ob- 
jectionable to sound public policy,®^ or injurious to 
the public morals,^® or inimical to the general wel- 
fare>i Hence, congress may enact reasonable 
regulations to prevent the mails from being used as 
Instruments of fraud and impositioni^ xhe use of 
the postal Service is not a matter of right, but of 
privilege, limited by the statutes declaring certain 
classes of matter to be nonmailable,^^ and, when 
congress lays down a valid regulation pertinent to 
the use of the mails, it may withdraw the privilege 
of that use from those who disobey.^^ It has been 
said that it is doubtless within the power of the 
govemment to withdraw or discontinue its postal 

System entirelyi® 

Enforcement. In the enforcement of regulations 
excluding matter from the mail, a distinction is to 
be made between what is intended to be kept free 
from inspection, such as letters, and sealed packages 
subject to letter postage, and what is open to in¬ 
spection, such as newspapers, magazines, pamphlets, 
and other printed matter, purposely left in a condi- 
tion 'to be examinedi® Regulations with respect to 
printed matter open to examination in some cases 


84. tJ.S.—Hannegran v. Esquire, Inc., 
APP.D.C., 66 S.Ct. 466, 327 U.S. 146, 

90 Li.Ed. 586—^Bittleston CoUeetion 
A^ency v. XT. S., 76 Ct.Cl. 681. 

35. U.S.—^Public Clearinsr House v. 
Coyne, 111., 24 S.Ct. 789, 194 TJ.S. 
497, 48 L-Ed. 1092. 

49 aj. p 1168 note 16. 

36. U.S.—Warren v. TJ. 6., Kan., 183 
F, 718, 106 C.aA. 166, 33 I 1 .R.A., 
N.S., 800. 

37. U.S.—U. S. V. Loring, D.C.I11.. 

91 P. 881. 

D.C.—Dauphin v. Key, 11 B.C. 203. 

38. U.S.—^Electric Bond & Share Co. 
V. Securities and Exchang^e Com- 
mission, C.CJLN.T., 92 F.2d 680, 
afflnned 68 S.Ct. 678, 803 U.S. 419, 
82 LuBd. 936, 116 A.L,.Il. 106. 

39. U.S.—^Electric ll^ond & Share Co. 
V. Securities ajid Exohangre ,Com- 
mission, supra—Butler vi TJ. S., 
CCA-Utab, 63 F.2d 800. 

Exclusion from mails of matter re- 
lating: to stocks and securities see 
Ucenses 59 72-78. 

Effeet of xnroprletary Interest 
The po^er probably may be re- 
saided as even more comprehensive 
tban that exercised over interstate 
coxnmerce, since the g'ovemment’s 
Interest in the mails is proprletary 


as well as regrulatory.—^Electric 

Bond & Share Co. v. Securities and 

Bxchange Commission, C.C.A.N.T., 

92 F.2d 680, afflrmed 68 S.Ct 678, 

303 US. 419, 82 L.Ed. 936, 116 A.L..R. 

106. 

40. U.S.—^Ex parte Jackson, N.Y., 
96 U.S. 727, 24 L.Ed. 877. 

49 C.J. p 1158 note 16 [a]. 

41. U.S.—^Bogy V. U. S., C.C.A.Tenn., 
96 F.2d 734, certiorari denied 69 
S.Ct 68, 306 U.S. 608, 83 L-Ed. 
887—Electric Bond & Share Co. v. 
Securities and Exchange Commis¬ 
sion, C.C.A.N.T., 92 F.2d 680, af¬ 
flrmed 68 S.Ct. 678, 803 U.S. 419, 
82 L.Ed. 936, 115 A.L.R. 106. 

42. U.S.—Oklahoma-Texas Trust v. 

Securities and Exchange Commis¬ 
sion, C.C.A.10, 100 F.2d 888—Se- 
curities & Exchange Commission 
V. Torr, D.C.N.T.,, i6 F.Supp. 316, 
reversed oh other grounds, C.C.A., 
87 F.2d 446. . . - 

48. U.S.—GiUow V. Kiely, D.CN.T., 
44 F.2d 227, afflrmed; q.C,A., 49 F. 
2d 1077, certiorari denied. 62 S.Ct 
29; 284 U.S: 648, 76 L.Ed. 650— 
Acret V. Harwood, D.C.CaI.,. 41 F. 
Supp. 492. 

D.C.—Pike V. Wallcer, 121 F.2d 37, 
73 App.D.C. 289, certiorari denied 
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62 S.Ct 94, 814 U.S. 625, 86 L.Ed. 
602, rehearing denied 62 S.Ct. 117, 
314 U.S. 710, 86 L.Ed. 666. 

49 C.J. p 1158 note 19. 

Oonformlty to postal laws and 
regulations is required of publishers 
seeking privilege of sending publl- 
cation through mails.—G-itlow v. 
Kiely, D.C.N.T., 44 F.2d 227, af¬ 
flrmed, C.C.A., 49 r.2d 1077, certio¬ 
rari denied 52 S.Ct. 29, 284 U.S. 648,. 
76 L.Ed. 660. 

STot speolal prlvUege 

Mail Service is not a special privi¬ 
lege, but is a highway over which 
all business must travel.—Esquire,. 
Inc., V. Walher, 161 P.2d 49, 180 lU.S. 
App.D.C. 145, afflrmed Hannegan v. 
Esquire, Inc., 66 S.Ct 456, 327 U.S» 
146, 90 L.Ed. 686. 

44. U.S.—Electric Bond & Share Co» 
V. Securities and Slxchange.. Com¬ 
mission, KT., 68 S.Ct 678, 303 U. 
S. 419, 82 L.Ed. 936, 116 A.L.B» 
106—^Bgan v. U. S., C.C.A.M 0 ., 137 
F.2d 369, certiorari denied 64 S.Ct- 
195, 320 U.S. 788, 88 L.Ed. 474. 

46. U.S.—^U. S. V, Journal Co., Inc.^ 
X>.C.Va., 197 P. 416. 

46. TJ.S.—^Bx parte Jacksoz), 

96 U.S. 727, 24 L.Ed. 877. 
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may be enforced by tbe oflficers of tbe postal Service 
on their own inspection, as wbere tbe object is ex- 
posed and shows that it is prohibited.^7 However, 
letters and sealed packages subject to letter postage 
in tbe mails can be opened and examined only un¬ 
der like warrant issued on similar oath or affirma- 
tion particularly describing tbe tbing to be seized as 
is required when papers are subjected to searcb in 
one’s own bousehold^^ Nevertheless, regulations 
for tbe exclusion of this class of matter from tbe 
mails may be enforced on competent evidence of 
their violation obtained in other ways,^® as from tbe 
persons receiving tbe letters or packages,6® or from 
tbe agents depositing them in the post office, or otb- 
ers cognizant of the fact®i 

b. Constilnitionality of SUtn^ 

Although statutes designating what may be carried 
In the malis and what must be excluded therefrom must 
be consistent with the rlghts of the people as reserved 
by the Constitution, statutes which forbid the use of the 
mails for the transmission of designated classes of let¬ 
ters, clrcuiars, newspapers, publfcations, etc., have been 
uniformly upheld as not belng In violation of any con- 
stitutionai provislon. 

Although statutes designating what may be car¬ 
ried in the mails and what must be excluded there¬ 
from must be consistent with the rights of the 
people as reserved by the Constitution,and con- 
gressional exclusion of matter from the mails must 
rest directly on regulation of the mails which is 
use of the mails or things mailed, and not on a 
regulation of the user,53 statutes which forbid the 
use of the mails for the transmission of designated 
classes of letters, circulars, newspapers, publications, 
etc., have been uniformly upheld as not being in 
violation of any constitutional provision.54 Thus the 
courts have upheld the validity of statutes forbid- 


ding the transmission of a wide variety of mail mat¬ 
ter, such as letters, circulars, newspapers and publi¬ 
cations conceming lotteries,®® matter in furtherance 
of schemes to defraud,®® matter on the surface of 
which appears language, scurrilous, defamatory, 
threatening, or calculated and obviously intended to 
refiect injuriously on the character or conduct of 
others,®^ matter alleging or advocating treason, or 
forcible resistance to any law of the United States, 
and obscene, lewd, lascivious, indecent, or filthy mat¬ 
ter.®^ 

Places over which congress has no controL It is 
not necessary that congress should have the power 
to deal with crime or immorality within the States 
in order to maintain that it possesses the power to 
forbid the use of the mails in aid of the perpetration 
of crime or immorality.®® 

c. Particular Classes of Matter Excluded from 

Varicus classes of matter are excluded from the mails 
by statutes. 

Under the provisions of the Criminal Code, 18 U. 
S.C.A. § 1463, ali matter otherwise mailable by law 
on the envelope or outside cover or wrapper of 
which, and ali post cards on which, any delineations, 
epithets, terms, or language of an indecent, lewd, 
lascivious, or obscene character are written or 
printed or otherwise impressed or apparent are ex- 
pressly declared to be nonmailable matter, and the 
postmaster general is thereby vested with power to 
exclude such matter from the mails.®i However, 
the postmaster general may not exclude such matter 
from the mail unless the inscriptions thereon are 
libelous, scurrilous, defamatory, or reflect injuri- 


47. ir.S.—^Ebc parte Jackson, supra. 

49 CJ. p 1162 note 97. 

48. I7.S.—^Ex parte Jackson, supra. 

49 C.J. p 1162 note 98. 

49. U.S.—^Ex parte Jackson, supra. 

50- tr.S.—^Bx parte Jackson, supra. 

51. U.S.—^Ex parte Jackson, supra. 

52. U.S.—Securities & Ebcchan^re 
Commission v. Torr, D.CXN.Y., 16 
F.Supp. 315, reversed on other 
grounds, C.C.A., 87 F.2d 446. 

D.a—-Plke V. Walker, 121 P.2d 87, 
73 APP.D.C. 289, certiorari denled 
62 S.Ct 94, 314 U.S. 625, 86 L.md. 
602, rehearinsT denied 62 S.Ct. 117, 
814 U.S. 710, 86 LuEd. 566. 

53. U.S.—In re American States 
Public Service Co., D.G.Md., 12 P. 
Supp. 667, modifled on other 
grounds, C.CXA., Burco, Inc. v. 
Whitworth, 81 P.2d 721, certiorari 
denied 56 S.CL 670, two cases, 297 
U.& 724, 80 L.Ed. 1008. 


54. U.S.—^U. S. V. Burleson, App.D. 
C., 41 S.Ct. 352, 266 U.S. 470, 65 
L.Bd. 704. 

49 C.J. p 1158 note 22. 

Constitutional rlght of freedom of 
speech and of press see Constitu¬ 
tional Law § 213. 

Due process of law in creation or 
dednition of offenses see Constitu¬ 
tional Liaw $ 580. 

Exclusion from mails as denial of 
equal protection of laws see Con¬ 
stitutional Law S 563. 

55- U.S.—^Horner v. U. S., N.Y., 12 
S.Ct. 407, 143 U.S. 207, 86 L.Ed. 
126. 

49 C.J. p 1158 note 23. 

56. U.S.—Public Clearlng’ House v. 
Coyne, Ul., 24 S.Ct 789, 194 U.S. 
497, 48 L.Ed. 1092—EEissourl Lrug 
Co. V. Wyman, CLCMo.. 129 P. 623. 

57. U.S.—Warren v. U. S., Kan., 183 
P, 718. 106 C.C.A. 166, 33 L.H.A., 
N.S., 800. 


58. U.S.—U. S. V, Burleson. App.D. 
C.. 41 S.Ct 362. 255 U.S. 407, 66 L. 
Ed. 704. 

49 C.J. p 1159 note 26. 

59- U.S.—Coomer v. U. S., Okl., 213 
P. 1. 129 C.aA. 617. 

49 C.J. p 1169 note 27. 

60. U.S.—Ex parte Rapler, 12 S.Ct 
374, 143 U.S. 110, 36 L.Ed. 93— 
Securities & Exchange' Commis- 
sion V. CSrude Oil Corporation of 
America, C.aA.Wis., 93 P.2d 844. 

61- U.S.—Davls V. Brown, C.C.Ohio, 
103 P. 909. 

Mailing indecent, libelous, defama¬ 
tory, or threatening matter on en- 
velopes, wrappers, or postal cards 
as crimina! offense see infra S 47. 

Uatter held properly excluded 

U.S.—Hardy v. Gk)ldman, B.C-N.Y., 
38 P.Supp. 1011. 

D.C.—Shoemaker v. Burke, 92 P.2d 
205, 67 App.D.a 281, 112 A.L.B. 
1142. 


286 



POST OFFICE 


72 O.J.S. 

ously on another^s character or conduct,62 and the 
libel law determines whether the inscribed words are 
defaniatory.^2 Thus, the words, in order to be 
defamatory and, therefore, nonmailable, must 
charge some identifiable person with something.®^ 
Hence, the statute has no application to the defama- 
tion of a state-^^ 

LetierSj circulars, and advertisements concerning 
lotteries. Under a statute providing that no letters, 
packages, postal cards, or circulars concerning any 
lottery or gift enterprise or similar scheme, and no 
newspaper, circular, or publication of any kind con- 
taining any advertisement of any lottery, gift, enter¬ 
prise, or similar scheme, shall be deposited in, or 
carried by, the mails of the United States, it was 
held that letters or circulars concerning lotteries, 
whether considered legal or illegal, might be ex- 
cluded from the mails®® if known, and not merely 
supposed or suspected, to concem lotteries.®*^ How- 
ever, letters addressed to lottery associations or lot¬ 
tery agents could not, simply because they were 
thus addressed, be deemed to be letters concerning 
lotteries and as such excluded.®® By the provisions 
of this statute, newspapers which publish in their 
columns advertisements for lotteries, or similar 
schemes, could be excluded from the mails; but, in- 
asmudi as exclusion of newspapers and other publi- 
cations from the mails is highly arbitrary in its 
character, it could be justified only where the stat¬ 
ute was clearly applicable to the supposed objection- 
able publication.®® There were various decisions 
under this statute as to what were, or were not, 
Iotteries.7® 

Mait er in violation of Espionage Act, One of the 
purposes of the Espionage Act is to prevent dis- 
semination and distribution through the mails o£ 
publications intended to embarrass the government 
in its successful prosecution of war,7i and to the 


§ 21 

end that a united front should be presented to the 
enemy.72 Thus, it excludes from the mails any 
publication, the natural effect of which is to en- 
courage resistance to a law of the United States, 
and the words of which are used in an endeavor to 
persuade to resistance,*^® although the duty to resist 
is not mentioned directly, and the interests of the 
persons addressed in resistance are not directly sug- 
gested.'^^ Accordingly, it has been held that news¬ 
paper articles, denouncing the war, the government, 
the president, and congress, and wartime legislation, 
and impliedly counseling violations of the draft law, 
stating that soldiers in large numbers were becom- 
ing insane, etc., render the newspaper nonmailable 
on the ground that it was conve 3 nng false reports 
and false statements with intent to promote the suc- 
cess of the enemies of the United States, and at- 
tempting to cause disloyalty and refusal of duty in 
the military and naval forces and obstruet the re- 
cruiting and enlistment Service of the United 
States.*^® Hence, where a newspaper publishes non¬ 
mailable matter of this character so frequently as 
to justify the presumption that it will continue to do 
so, the postmaster general may revoke the privilege 
not merely as to particular issues containing such 
matter, but indefinitely for the future, subject to the 
publisher's right to secure a renewal on proper 
application and proof that the paper will conform 
to the law.*^® 

Matter tending. to incite a/rson, murder, or assas-' 
sination. Under a statute declaring nonmailable 
matter of a character tending to incite arson, mur- 
der, or assassination, a newspaper which published 
articles encouraging insurrections against the gov¬ 
ernment and destruction o£ the established society 
and which approved and justified the crimes com- 
mitted in the Russion Revolution could be excluded 
from the mails.'^'^ This, it was said, was not a 
censorship of the press but merely a refusal of the 


62. U.S —American <31vll Llbertles 
Union v. Kiely, C.C.A.N.T., 40 F. 
2d 451. 

63. U.S.—American CivU LIberties 
Union v. Kiely. supra. 

64i TT.S.—American Civil Liberties 
Union v. Kiely. supra. 

X&soxlptloxL oA envelopes chargrlug’ 
conviction wajs “frameup," and maJk- 
ing generaJ charges against state, 
System, or Indefinite class, was beld 
not to render envelopes nomnailable. 
—American Civil Liberties Union v. 
Kiely, supra. 

65. U.S.—American Civil Liberties 
Union v. Kiely, supra. 

6S. 16 Opinion Attorney General 
203. 


Mailing matter concerning lotteries 
or similar schemes as criminal of¬ 
fense see Infra §§ 53-56. 

67. 18 Opinion Attorney General 
306. 

68. 18 Opinion Attorney General 
306. 

69. U.S.—Post Pub. Co. V. Murray, 
Mass.. 230 F. 773, 146 C.C.A. 83. 
certiorari denled 36 S.Ct. 725, 241 
U.S. 675, 60 L.Fd. 1232. 

70. U.S.-—Post Pub. Co. V. Murray, 
supra. 

49 C.J. p 1160 note 61. 

What constitutos “lottery** generally 
see Lotteries §§ 1-10. 

17L U.S.—^Masses Pub. Co. v. Pat- 
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ten. N.T„ 246 P. 24, 168 C.C.A. 2-50, 
L.R.A.1918C 79. Ann.Cas.l918B 999. 

72. U.S.—U. S. V. Burleson, App.U. 
C., 41 S.Ct. 362, 266 U.S. 407, 66 
L.Bd. 704. 

73. U.S.—Masses Pub. Co. v. Pat- 
ten, N.T., 246 P. 24, 168 C.C.A. 260. 
L.R.A.1918C 79, Ann.Cas.l918B 999. 

74. U.S.—^Masses Pub. Co. v. Pat- 
ten, supra. 

75. U.S.—^U. S. V. Burleson, App.D. 
C., 41 S.Ct. 352, 266 U.S. 407, 65 
L.Ed. 704. 

49 C.J. p 1160 note 67. 

76. U.S.—^U. S. V. Burleson, supra. 

77. D.C.—^Burleson v. U. S., 274 F. 
749, 61 App.D.C. 66. 

49 1C.J. P 1161 note 70. 
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government to distribute mail matter tending to its 

own destruction.’^8 

Obscene matter and articles adapted for immoral 
use. Under the statute, 18 U.S.C.A. § 1461, all mat- 
ter which is obscene, lewd, and lascivious, and every 
article or thing designed or intended for the pre- 
vention of conception or procuring of abortion, or 
intended or adapted for any indecent or immoral 
use, and all matter giving Information how any of 
these things may be obtained, are expressly declared 
to be nonmailable matter, and may be excluded 
from the mails.^® However, in order to bar matter 
from the mails as obscene, the Standard must be 
the likelihood that the matter will so arouse the 
salacity of the reader to whom it is sent as to out- 
weigh any literary, scienti fic, or other merits it may 
have in that readeris hands.^® The fact that some 
of the phrases of a publication may stimulate the 
senses of some persons is insufficient to bar the 
publication from the mails if the publication as a 
whole is not stimulating to the senses of the ordi- 
nary reader.The provisions of the statute relat- 
ing to the prevention of conception or procuring of 
abortion do not exclude from the mails properly 
prepared Information intended for properly quali- 
fied persons.*^ Thus, it does not prohibit the dis- 
tribution of properly prepared Information to phy- 


sicians or other qualified persons.^^ 

Poisons, Under the statute declaring poisons to 
be nonmailable matter, it was held that the authority 
of the postmaster general to prescribe regulations 
for the mailing of poisons or compositions contain- 
ing poison not outwardly or of their own force 
dangerous or injurious to life, health, or property 
was limited to regulations as to the "preparation 
and packing'’ thereof.^^ 

d. Determinatioii as to Mailability and EevieiiF 

The postmaster general Is vested with power to de- 
termine what matter Is mallable, and It Is his duty to do 
so. In determining what matter Is nonmailable the post¬ 
master general Is requlred to use Judgment and dlscre- 
tlon, and his declsion is regarded as concluslve, uniess 
he has exceeded his authority, and the courts will not 
Interfere wIth such action uniess It Is clearly shown to 
be wrong. 

The postmaster general is vested with power to 
determine what matter is mailable,^^ and it is his 
duty to do so.^® Such questions, it has been said, 
can be decided most conveniently by those who are 
charged with the administration of the postal laws.*^ 
In determining what matter is nonmailable the post¬ 
master general is required to use judgment and dis- 
cretion.^® Every intendment of the law is in favor 
of his action,^® and his decision is regarded as con- 


78. D.C.—^Burleson v. U. S-, supra. 

79. U.S.—Anderson v. Patten. D.C. 

247 P. 882. 

49 C.J. p 1161 note 76. 

:Mallinir obscene, lewd, or lascivious 
matter as criznlnal offense see In¬ 
fra §S 88-41. 

Validity of obBcenity laws is rec- 
ognltion that mails may not be used 
to satisfy all tastes, no matter how 
perverted.—OStonegan v. Dsgulre, 
Inc., App.D,C., 66 S.Ct. 456, 327 TJ.S. 
146, 90 LuEd. 586. 

80. D.C.—Walker v. Popenoe, 149 P. 
2d. 611, 80 U.SA.PP.D.C. 129. 

Sexlons worlcs of physiologry, saed- 

loine, sdeiLce, and sez instmetloii, 
ezpressed In decent langruage, are 
not ^'obscene, lewd, or lascivious’* 
within statute baning such publlca- 
tions from the mails.—-Walker v. 
Popenoe, supra. 

81. D.C,—Walker v. Popenoe, supra 
Work oa. maxzlafire 

The pamphlet called 'Preparing 
for Marriage,*' containlng detailed 
Information and fLdvice regarding 
the pbyslcal and emotional aspects 
of marriaga was not ^'obscene” 
within statute barrlng obscene, lewd, 
•or lascivious p>iibUcatlons from the 
malla—Walker v, Popenoe, supra 
D.C.—Consumers 'Union of U. S. 
T. Walker, 145 P.2d 88, 79 U.S. 
APP.D.C. 229. 


83. U.S.—U. S. V. Nicholas, CC-A. 

N.Y., 97 P.2d 510. 

D.C.—Consumers Union of TJ. S. v. 

Walker, 146 P.2d 33, 79 U.S.App. 

D.C. 229. 

Qualifled persons 

(1) Where pamphlet concernlng 
contraceptive materials was intend¬ 
ed to be distributed by nonprofit 
membershlp organization, engaged 
in business of testing and analyzing 
quality of merchandlse offered gener- 
ally for sale, for use solely of its 
members, on certiffcatlon in each In- 
stance that applicant was married 
and used prophylactics on advice of 
physidLan, there was a fair and rea- 
sonable limitation, and postmaster 
was unauthorized to bar the pamph¬ 
let from the mails.—Consumers Un¬ 
ion of U. S. V. Walker, supra. 

(2) Magazines dealing with con- 
traconception, published In foreign 
country and addressed to local edi¬ 
tor of the magazine, which were not 
subject to forfeiture, should be de- 
livered to local editor as one in 
whose hands the magazines would 
be lawful, notwithstanding possibll- 
ity that editor might subsequently 
mlsuse his privilege.—^U. S. v. Nich- 

I olas, aaA.N.T.. 97 F.2d 610. 

j &L ahseacs of sOiowliig that ad- 
dressee would not abuse the In- 
i formatlon contalned therein, book 

288 


dealing with contraconceptlon mailed 
from abroad, although not subject 
to forfeiture, should be sent to dead 
letter offlce without prejudice to 
sender's rights to recover his prop¬ 
erty, rather than delivered to ad- 
dressee.—U. S. v, Nicholas, supra. 

84. !U.S.—^Bruce v. U. S., C.C.A.M 0 ., 
202 P. 98, 120 aC.A. 370. 

49 C-J. p 1161 note 77. 

85. U.S.—^Davls v. Brown, CtClOhio, 
103 F. 909. 

Philippine.—Sotto ▼. Kuiz, 41 Phil- 
lippine 468. 

86. U.S.—^Masses Pub. Co. v. Pat- 
ten, N.T., 246 P. 24, 168 C.C.A. 260, 
D.R.A.1918C 79, Ann.Cas.l91SB 999 
—^Missouri Drug Co. v. Ws^nan, 
C.C.MO., 129 P. 623. 

87. U.S.—^Missourl Drug Co. v, 
Wyman, supra. 

88. TJ.S.—Roth V. Goldman, OAN. 
T., 172 P.2d 788, certiorari denied 
69 S.Ct. 1614, 887 U.S. 938, 93 L. 
Ed. 1748—-American Civil Llber- 
ties Union v. Klely, aCLAJ^.T.. 40 
P.2d 451—Masses Pub. Co. v. Pat- 
ten, N.T., 246 !P. 24. 168 aCA. 260, 
L..RJL1918C 79, Ann.Cas.l918B 999. 

89. PhlUppine.—Sotto v. Rui?. 41 
Philippine 468. 

49 C.J. p 1161 note 88. 
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clusive,9® unless he has exceeded his .authority.^i 
and the courts will ‘not interfere with such action 
unless it is clearly shown to be wrong.92 Neverthe- 
less, such action may be subject to revision by the 
courts^^ which have power in a proper proceeding 
to grant appropriate relief.^^ Thus, a decision ex- 
cluding matter from the mails as nonmailable is 
subject to review by the court where it is clearly 
wrong,'^® or, as otherwise expressed, where there 
is a cIgslt mistake of law as applied to the admitted 
facts,®® or an abuse of discretion;97 or eycess of 
authority.9® Where matter has been improperly ex- 
duded from the mails,, the party! aggrieved has a 
remedy by injunction to compel the postmaster gen- 
eral to transmit ‘throiigh the mails the matter im¬ 
properly excluded therefrom but an injunction 
is not wafranted where'th^ decision is not clearly 
wrong,^ and, where judicial review is sought by ac¬ 
tion for an injunction, the review should not be 
overextensive.2 Furthermore, the burden of proof 
is in all cases on the party claiming that matter has 
been wrongfully excluded from the mails,3 or that 
the postmaster general has exceeded his power and 
exerdsed it wantbnly' and maliciously,^ and this 
should be done by a prepondefance of the evidence.® 

§ 22. -Fraud Orders and Retum of Mail 

to Sender 

a. In general 

b. Constitutionality of statutes 

c. Application of statutes 


d jProceedings 

e. Review, of decisions granting fraud 
orders 

a. tn Goneral 

Under the statutes the postmaster general, on evl- 
dence satisfactory to him, Is authorized to deny the right 
to receive mail to any person or Corporation engaged in 
one of the schemes or enterprises therein described, and, 
when the postmaster general acts under these statutes, 
he Issues what Is called a “fraud order''. 

The right of the postmaster general to exclude 
letters or to refuse to permit their delivery to per- 
sons addressed is wholly statutory,® and, in order 
to authorize. the postmaster general to exclude 
matter from the mails, the facts- iriust in some as- 
pect ibe sujBScient to permit him under the statute 
to make the orderJ Under the statutes the post¬ 
master general, on evidence satisfactory to him, 
is authorized to deny the right to receive mail to 
any person or Corporation engaged in one of the 
schemes or enterprises therein described,® and, 
when the postmaster general acts under these stat¬ 
utes, he issues what is called a “fraud order,”® 
which is defined supra § 1, and the postmaster is 
bound to obey such an order unless the postmaster 
general exceeded his authority in making it-i® 
Hence, when the postmaster general is satisfied that 
any person or Corporation is engaged in one of 
the 'schemes or enterprises therein described, he 
may and sihould issue a fraud order forbidding the 
delivery of registered letters, and the payment of 


sa D.tJ.—Shoemaker v. Burke, 92 
F.2d 2DS, 67 App.D.C. 281, 112 A. 
L.R. 1142. 

49 C.J. p 1161 note 84. 

Slsoretlon lield not abnsed 
Order of postmaster greneral ex- 
cludlng from the mails as obscene, 
lewd, or lasclvious, a book consist- 
of many “wagrfflsh tales/* sup- 
posed to have been brou^rht down 
from another era and cllme, but con- 
stitutlng' In fact Americ€ua-made or 
shared smokln^r room Jests and 
fitories, , obscene by any reflned 
standards, was not abuse of admin¬ 
istrative dlscretlon or power.—Roth 
V. Goldman, C.A.]Sr.T., 172 F.2d 788, 
certiorari denled 69 S.Ct. 1614, 337 
XT.S. 938, 93 L.Bd. 1743. 

91- D.C.—Shoemaker v. Burke, 92 P. 
2d 205, 67 App.D.C. 281, H2 A.Ii.R. 
U42. 

92- US.—Gitlow V. Baely, D.C.N.T.. 
44 P,2d 227, affirmed, !C.aA., 49 P. 
2d 1077, certiorari denled 62 S.Ct. 
29, 284 U.S. 648, 76 L.Bd. 560. 

D.C,—Shoemaker v. Burke, 92 P.2d 
265, 67 APP.D.C. 281. 112 A.L:R. 
1142. 

49 CuT. p 1161 note 84. 

72 C. J.S.—19 


93. Phllippine.'—feotto v. Ruiz, 41 

Philippine 468. 

94. U.S.—American School of Mag-- 
netic Heallnff v. McAnnulty, Mo., 
23 S.Ct. 33, 187 U.S. 94, 47 L.Bd. 
90. 

95- Philippine.—Sotto v. Ruiz, 41 

Phllippine 468. 

96. U.S.—^American School of Mag- 
netic Healing v. McAnnulty, Mo., 
23 S.Ct. 33, 187 U.S. 94, 47 L.Ed. 
90. 

97. Philippine.—Sotto v. Ruiz, 41 

Philippine 468. 

9& Phllippine.—Sotto v. Ruiz, su¬ 

pra. 

99. U.S.--Gitlow V. B^ely, D.C.N.T., 
44 P.2d 227, afflrmed, C.C.A., 49 P. 
2d 1077, certiorari denled 62 S.Ct. 
29,. 284 U.S. 648, 76 L.Bd. 650. 

49 C.J. p 1161 note 92. 

1. U.S.—Gltlow V. Kiely, D.C.N.Y., 
44 P.2d 227, afflrmed, C.C.A., 49 P. 
2d 1077, certiorari denled 62 S.Ct. 
29, 284 U.S. 648, 76 L.Bd. 650. 

2. U.S.—Roth V. Gk>ldman, C-C-A. 
N.T., 172 F.2d 788, certiorari de- 
nied 69 S.Ct. 1614, 337 U.S. 938, 93 
L.Bd. 1743. 


3. TJ.S.—Masses Pub. Co. v. Patten, 
N.T., 246 P. 24; 168 C.C.A. 260, 
L.R.A.1918C 79, Ann.Cas.l918B 999. 

4. U.S.—^Masses Pub. Co. v. Patten, 
supra. 

5. U.S.—^Masses Pub. Co. v, Patten, 
supra. 

6. U.S.—American School of Mag- 
netlc Heallng v. McAnnulty, Mo., 
23 S.Ct 33. 187 U.S. 94, 47 L.Ed. 
90. 

D.C.—Plke V. WaJker, 121 P.2d 37. 
73 App.D.C. 289, certiorari denled 
62 S.Ct 94, 314 U.S. 626. 86 L.Bd. 
502, rehearlng denled 62 S.Ct 177, 
314 U.S. 710, 86 L.Ed. 666. 

7- U.S.—^American School of Mag- 
netlc Heallng v. McAnnulty, Mo., 
23 S.Ct 33, 187 U.S. 94. 47 L.Ed. 
90. 

& D.C.—Plke V. Walker, 121 P.2d 
37, 78 App.D.C. 289, certiorari de- 
nied 62 S.Ct 94,* 314 U.S. 626, 86 
L.Ed. 502, rehearlng denled 62 S. 
Ct 177, 814 U.S.-710. 86 L.Bd. 666. 
49 C.J. p 1162 note 7. 

9. ‘ D.C.—^Plke V. "Wlalker; supra. 

10. U.S.—Gargllls v. Gleavy, D.C. 
Mass., 46 F.Supp. 721. 

49 aJ. P 1162 note* 10. ' 
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§ 22 

mcmey orders to such person or Corporation, 
and such person or Corporation is not entitled to 
receive through the mails either the registered let- 
ters or money orders provided for in the statute 
when the postmaster general has made an order for- 
bidding the delivery of such articles.^^ Although 
former statutory provisions were in terms con- 
fined to registered letters and money orders, and 
it was accordingly held that no order could validly 
be made depriving a Citizen or Corporation of the 
ordinary use of the mails, notwithstanding his or 
its violation of some provision of the statute, 
the present statutory provision, 39 U.S.C.A. § 259, 
permits the order to include any other letters or 
mail matter directed to any such person or com- 
pany, and the effect of the provision is to deny all 
mail facilities to those shown to have violated any 
provision of the statute.^^ 

The obvious purpose of the statute is to purge the 
mails of objectionable or nonmailable matter, 
so as to protect the public from fraudulent prac- 
tices through use of the mails,^® and to prevent 
future injury to the public by denying the use of 
the mails to aid a fraudulent scheme,!^ and not to 
impose punishment on violators,!* and, therefore, 
congress wisely provided that such mails could 
be arrested at the destination offices and returned 
to the senders with the advice that such mail was 
ensnaring innocent senders.^s Thus, the decisive 
factor in the issuance of a fraud order is not wheth- 
er anyone complains of fraud or was in fact de- 
frauded,20 but whether the mails are being used 
to project a scheme which may resuit in obtaining 
money from members of the public by means of 


false and fraudulent statements.2i 

Opening registered letters. Under the provisions 
of the statute, neither the making of a fraud or¬ 
der nor its enforcement requires or permits the 
opening of any registered letter, and the statute 
expressly prohibits the opening of any such reg¬ 
istered letter by the postmaster not addressed to 
him.22 

b. Oonstitatioiiality of Statutos 

The statutes airthorlzlng the postmaster general to 
deny the use of postal facflltles to a person or Corpo¬ 
ration which, on satisfactory evidence to him, is found 
to be engaged In a violation of some provision of the 
statutes have been held constitutlonal. 

The constitutionality of the statutes in so far as 
they confer authority on the postmaster general 
to direct a postmaster to refuse the delivery of 
registered letters or the payment of money orders 
to a person or Corporation which, on evidence sat¬ 
isfactory to him, is found to be engaged in a vio¬ 
lation of some provision of the statutes has been 
very generally upheld.^® So, also, while there are 
a limited number of decisions in which it is ei¬ 
ther held or said that congress is without power to 
enact a provision denying all mail facilities what- 
ever to those shown to 'have violated any provi¬ 
sion of the statutes,^^ the constitutionality of that 
part of the statute which so provides has been up- 
held by a decision of the supreme court of the 
United States,25 by decisions of the federal 
courts,^® and of the Philippine courts,^^ and by an 
opinion of the attorney general of the United 
States.2^ 


11. —New Orleans Nat. Bank 
V. Merebant, C-CLa., 18 F. 841. 

49 C.J. p 1162 note 8. 

12. U.S.—^New Orleans Nat. Bank 
V. Merebant, supra. 

49 aj, p 1162 note 9. 

13. D.C.—Dauphin v, Key, 11 B.C. 
203. 

49 C.J. p 1162 note 11. 

14. U.S.—^Public Clearing House v. 
Coyne, 111., 24 S.Ct. 789, 194 U.S. 
497, 48 L,.Ed, 1092. 

49 C.J. P 1162 note 13. 

15. U.S.—^Acret v. Harwood, D.C. 
Cal., 41 F.Supp. 492. 

D.C.—^Farley v. Heinlngrer, 105 F.2d 
79, 70 App.D.C. 200, certiorari de- 
nled Helninger v. Farley, 60 S.Ct. 
110, 308 U.S. 587, 84 L.Bd. 491— 
New V. Tribond Sales Corp-, 19 
P.2d 671, 67 APP.D.C. 197. 

15. U.S.—Coznznissioner of Intemal 
Revenue v. Heininsrer, 64 S.Ct. 249, 
320 U.S. 467, 88 L.Ed. 171. 
BmployueiLt of oouiuieL 

Pollcy of statutes is not to deter 


persons from employing counsel to 
asslst in presentingr bona flde de¬ 
fense to a proposed fraud order.— 
Commissioner of Internal Revenue 
V. Bieinlnger, supra. 

17- U.S.—^Donaldson v. Read Maga- 
zine, APP.D.C., 68 S.Ct. 591, 333 
U.S. 178, 92 L.Ed. 628. 

18- U.S.—^Donaldson v. Read Maga- 
zine, supra—Commissioner of In¬ 
ternal Revenue v. Heininger, 64 
S.Ct. 249, 320 U.S. 467, 88 L.Ed. 
171. 

19. U.S.—^Donnell Mfg. Co. v. Wy- 
man, C.C.Mo., 166 F. 415. 

20. U.S.—^Fairfield Floral Co. v. 
Bradbury, C.C.Me., 89 F. 893. 

D.C.—^Farley v. Heininger, 106 F.2d 
79. 70 App.D.C. 200, certiorari de- 
nied Heininger v. Farley, 60 S.Ct. 
110, 808 U.S. 587. 84 L.Ed. 491. 

, 21. D.C.—Farley v. Heininger, 106 
F.2d 79, 70 App.D;C. 200, certio¬ 
rari denied Heininger v. Farley, 
60 S.Ct 110, 308 U.S. 687, 84 KEd. 
491. 


22. U.S.—^Enterprise Sav. Assoc. v. 
Zumstein, Obio, 67 F. 1000. 15 C. 
C.A. 163—Commerford v. Thomp¬ 
son, C.C.B:y., 1 F, 417, 2 Fllpp. 61L 

23. U.S.—Donaldson v. Read Maga- 
zlne, App.D.C., 68 S.Ct 591, 333 
U.S. 178, 92 L.Ed. 628. 

49 C.J. p 1162 note 16. 

24. U.S.—Fairfield Floral Co. v. 
Bradbury, C.C.Me., 89 F. 393— 
Hoover v. McCbesney, iC.CJKy., 81 
F. 472. 

25. U.S.—^Donaldson v. Read Maga- 
zine, 68 S.Ct 591. 338 U.S. 178, 92 
KBd. 628. 

49 CJ. p 1163 note 18, 

26. U.S.—^American Scbool of Mag- 
netie Heallng v. McAnnulty, 102 
P. 566, reversed on other grounda 
23 S.Ct. 33. 187 U.S: 94, 47 L.Ed. 
90. 

49 aJ. p 1163 note 19, 

27- Philippine.—^Reyes v. Topacio,- 
44 Philippine 207. 

28. 21 Opinion Attorney General 
313. 


290 



POST OFFICE 


72 C.J.S. 

c. Application of Statute^ 

The mail-fraud statutes apply to schemes for the dls- 
tribution of money, etc., by lot, chance, or drawing of 
any Wnd, and to aH schemes or devfces for obtainfng 
money or property of any kind by means of false or 
fraudulent pretenses, representations, or promises, 

The mail-fraud statutes apply to schemes for the 
distribution of money, etc., by lot, chance, or draw¬ 
ing of any kind, and to all schemes or devices for 
obtaining money or property of any kind by means 
of false or fraudulent pretenses, representations, or 
promises.2® With respect to the first class of cases, 
although the rule was formerly otherwise,30 the 
statutes include all lotteries, whether or not fraud- 
ulent.3i However, no case can be brought with- 
in the second class except on a showing of actual 
fraud in fact.32 The statute was not intended to 
cover any case which the postmaster general might 
regard as based on false opinions,^^ or, in other 
words, it is not the design of the statute to vest the 
postmaster general with authority to determine 
between contradictory views held in apparent good 
faith and the subject of merits or demerits of 
which may fairly be said to be a matter of opin- 
ion.3^ On the other hand, the issuance of fraud 
orders is justified in case of misrepresentations of 
fact as distinguished from mere statements of opin- 
ion and laudatory statenients used in advertising,^5 
if made with intent to deceive,36 or where the al- 


§ 22 

leged nonmailable matter makes extravagant and 
unfounded claims in support of the article sought 
to be sold;^'^ and what might otherwise be a legiti- 
mate business or profession may be so conducted 
as to render it a fraud and deception and author- 
ize the issuance of a fraud order.^s The statutes 
are not restricted to schemes or devices which are 
wanting in all the elements of a legitimate busi¬ 
ness,3 9 and the govemment is not called on to sep¬ 
arate the legitimate from the dllegitimate matter 
but will suppress the whole from the mails.^o It 
is not material to the power to issue a fraud or- 
der that the business in question is so successful 
that the time when the fraud in the schemes will 
find its victims is delayed indefinitely, as long as 
it is certain that such time will come, and may 
come, sooner or later, dependent on contingencies 
which neither the promisors nor the investors can 
control or forecast.^i In any event, however, it 
has been said that the fraudulent intent -in any 
particular case should be made clearly to appear 
before a fraud order is made .‘*2 
In order to be subject to the mail-fraud statutes, 
it is not necessary that an advertisement make an 
express misrepresentation,^^ it is sufficient if it 
is so artfully designed as to mislead tihose respond- 
ing to itM The determination as to whether ad- 
vertisements constituted part of a fraudulent 


39. n.S. —^Public Clearing House v. 
Coyne. 111., 24 S.Ct. 789, 194 U.S. 
497, 48 L.Ed. 1092. 

D.C.—Degge v. Hitchcock, 35 App. 
D.a 218. 

Saladously-mlnded perBonjs, as 
well as Inaocent persons, are enti- 
tled to the protection of mail-fraud 
statutes against schemes calculated 
to prey on their curiosity.—IFarley 
V. Simmons, 99 F.2d 343, 69 App.D.C. 
110, certiorari denied 69 S.Ct. 244, 
365 U.S. 661, 83 L.£d. 422, rehearing 
denied 59 S.Ct 356, 305 U.S. 676, 83 
LJSd. 438. 

Xntentlon to make false and ftaud- 
QleiLt inl8repxesentatlon.B by means 
of circulars and letters transmltted 
through the malis, and then obtain 
money from the credulous, consti¬ 
tutos a scheme.—^Harris v.- Rosen- 
berger, Mo., 146 F. 449, 76 C.C.A. 
225, 13 L.R.A.J^.S.. 762. 

3a 17 Opinion Attorney General 77. 
49 aj. p 1163 note 23. 

31. U.S.—Public Clearing House v. 
Coyne, Rl., 24 S.Ct 789, 194 U.S. 
497, 48 L.Ed. 1092. 

49 C.J. p 1163 note 24. 

Test 

Under statute authorizing fraud 
order by postmaster general, test 
whether contest is a “lottery” or 
“scheme for distribution of money 
by chance” is whether success in 


any given contest depends on skill 
or on chance, and, if award of prize 
depends on exercise by partlcipants 
of judgment, plan Is not -a “lottery” 
since then element of chance is 
lacklng and wlnning depends on ex¬ 
ercise of superior knowledge or skill. 
—^National Conference on Legalizing 
Lotteries v. Parley, 96 F.2d 861, 63 
App.D.C. 319, certiorari denied 69 
S.Ct 85. 306 U.S. 624, 83 L.Ed. 399. 

33. D.C.—^Parley v. Helnlnger, 106 
P.2d 79, 70 APP.D.C. 200, certiorari 
denied Helninger v. Farley, 60 S. 
Ct 110, 308 U.S. 687, 84 L.Ed. 491. 
49 C.J, p 1163 notes 26, 27. 

33. U.S.—Rellly v. Plnkus, N.J., 70 
S.Ct 110, 338 U.S. 269, 94 L.Ed. 

D.C.—^Parley v. Helninger, 105 P.2d 
79, 70 App.D.C. 200, certiorari de¬ 
nied Helninger v. Parley, 60 S.Ct 
110, 308 U.S. 687, 84 L.Ed. 491. 

49 C.J. p 1163 note 26. 

34. U.S.—^Leach v. Carlisle, 'C.C.A. 
111., 267 P. 61, afflrmed 42 S.Qt 
227, 268 U.S. 138, 66 L.Ed. 611. 

35. U.S.—^Missouri Drug Co. v. 

Wyman, C.C.Mo., 129 P. 623. 

36. U.S.—Rellly v. Plnkus, H;J., 70 
S.Ct 110, 338 U.S. 269. 

37. U.S.—^Leach v. Carlisle, C.C.A. 
ni., 267 P. 61, afflrmed 42 S.Ct 
227, 258 U.S. 188, 66 L.Ed. 611. 
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38. U.S.—^Branaman v. Harrls, C.C. 
Mo., 189 P. 461—Peopld's U. S. 
Bank v. Gilson, C.C.Mo., 140 P. 1, 
afflrmed 161 P. 286, 88 C.aA. 332. 

39. D.C.—^Parley v. Helninger, 105 
P.2d 79, 70 App.D.C. 200, certiorari 
denied Helninger y. Parley, 60 S. 
Ct 110, 308 U.S. 687, 84 3L.Ed. 491. 

49 C.J. p 1163 note 31. 

40. U.S.—^People’s U. S.‘ Bank v. 
Gilson, C.C.MO., 140 P. 1, afflrmed 
161 P, 286, 88 C.C.A. 332. 

41. D*C.—^Parley v. Helnlnger, 105 
P.2d 79, 70 App.D.C. 200, certiorari 
denied Helnlnger v. Parley, 60 S. 
Ct 110, 308 U.S. 687, 84 L.Ed. 491. 

42. U.S.—Rellly v. Plnkus, H.J., 70 
S.Ct 110, 338 U.S. 269. 

49 C.J. p 1164 note 34. 

43. D.C.—^Parley v. Simmons, 99 IP. 
2d 343, 69 App.D.C. 110, certiorari 
denied 69 S.Ct 244, 306 U.S. 661, 
,83 L.Ed. 422, rehearing denied 69 
S.Ct. 356, 306 U.S. 676, 83 L.Ed. 
438. 

Words *<iio obsoenl^’* In one ad¬ 
vertisement were not, controlllng in 
respect of such advertisement and 
were immaterial in respect of other 
advertisements where advertlse- 
ments gave false Impresslon that 
goods were obi^cene.—Parley v. Sim¬ 
mons, supra. 

44. D.C.—Parley. V. Simmons^ supra. 



§22 


POST OFFICE 


72 C.J.S 


scheme in violation of mail-fraud statutes would 
be made in the light of the effect whidi the adver- 
tisements would most probably produce on ordinary 

minds.^5 

d. Proceedings 

Since It Is essentlal that the evfdence of a violation 
of the statute be satfsfactory to the postmaster general 
In order to authorize the Issuance of a fraud order, an 
Investigatlon and hearlng are necessary to determino 
whether or not the statute has been violated. No par- 
ticular form of hearing is required and no particular 
per*»on need conduct the hearlng, and rules of evfdence 
need not be applied with all the strictness with which 
they are required to be applied in proceedings in a court. 

While the fraud-order statutes do not in terms 
require a hearing,^® it is essentia! that the evidence 
of a violation of the statute be satisfactory to 
the postmaster general in order to authorize the 
issuance of a fraud order, otherwise, by the ex- 
press terms of the statute, he is v-nthout power to 
act.'*8 Hence, an investigation and hearing are 
necessary to determine whether or not the statute 


has been violated.^® While it has been said that i* 
is competent for the post oflSce department to de* 
termine ex parte that a «person or Corporation i« 
using the mails in conducting a scheme to defraud 
and base a fraud order on such finding,^® althougl 
on demand a full and fair hearing should be per- 
mitted,5i it has been held that a fraud order, tc 
be of any effect, must be on an investigation anc 
hearing at which evidence is received both for anc 
against the party against whom the fraud order i{ 
sought,^^ or at least an opportunity is given hin 
to present evidence.^® 

The methods and procedure of a court hearin§ 
are not required,54 and no particular form of hear¬ 
ing is necessary and no particular person need con¬ 
duct ffie hearing.55 A large amount of discre- 
tion in the conduct of the hearing is reposed ir 
the person conducting it,®5 and such person is noi 
bound to apply the rules of evidence with all th( 
strictness with whicih they are required to be ap 
plied in proceedings in a court®^ Thus, the persor 


AdveartUdiiir medlnin 
Where seller of Innocent but 
worthless pbotograplis and books 
advertised booldet on "Art of Love,** 
cartoon booklets, and *'actual pbotos, 
Hontmartre Type,” in “pulp** magra- 
zines contalnlng salacious stories 
and advertisements, evidence that 
other publicatione of similar names 
were known to be groesly obscene, 
althougrb. other siznilar publicatlons 
were not obscene, authorized fraud 
order, since an advertiser is bound 
by the consequences of his choice of 
magazlnes, which xnade his adver¬ 
tisements misleading, irrespective of 
whether he knew Ihe contents of 
such magrazines in advance of publi- 
cation.—^Perley v. Simmons, supra. 

4S. tr.S.—Donaldson v. Read Magra- 
zine, App.D.C., 68 S.Ct. 591. 333 
TJ.S, 178, 92 LkEld. 628—BersofC v, 
Donaldson, 174 F.2d 494, 84 D.S. 
App.D.Cl 226. 

AdvearfrtsementB as a whole may 
be completely misleadingr. althougrh 
every sentence separately considered 
Is literally true. Thls may be be- 
cause thingrs are omitted that should 
be said, or because they are com- 
posed or purposely printed in such 
way as to mlslead.—^Donaldson v. 
Re^ Magrazine, App.D.C., 68 S.Ct 
591, 333 D.S. 178, 99 L.Rd. 628. 

Tact that Tapreseiitatlons were of 
zeligicms Batare is no defense to 
fraud.—Flelds v. Hannegan, 162 F. 
2d 17, 82 U.SwApp.D*.C. 234, certiorari 
denied 68 S.Ct 88; 832 U.S. 773, 92 Jj, 
FdL 358- 

Fxofeactloii of tmstliigr 
People have a right to assume 
that fraudulent advertising traps 
will not be laid to ensnare theru. 


Laws are made to protect the trust- 
ing: as well as the susplclous. 

U.S.—^Donaldson v. Read Magazlne, 
APP.D.C.. 68 S.Ct 681, 333 U.S. 
178, 92 L..Ed. 628. 

D.C.—^Bersolf v. Donaldson. 174 F. 

2d 494, 84 U.S.App.D.«C. 226. 
Xralned and ezperienoed persous 
Fact that false statement may be 
obvlously false to those who are 
tralned and ezperlenced does not 
change its character or take away 
its power to deceive others less ex- 
perienced.—^Fields v. Hannegan, 162 
F.2d 17, 82 AppJD.C. 234, certiorari 
denied 68 S.Ct'88, 332 U.S. 773, 92 
L.Fd. 858. 

46. D.C.—Bersoff v. Donaldson, 174 
!F.2d 494, 84 U.S.App.D.C. 226. 
Administrative Procedure Aot con- 

flning prescrlbed procedure to cases 
of adjudicatlon required by statute 
to be determlned on the record after 
opportunity for an agency hearing. 
does not apply to a hearing held 
before a trlal examiner In the post 
offlce department to determine rec- 
ommendatlons for issuance of mail 
fraud order by the postmaster gen¬ 
eral since fraud order statutes re¬ 
quire no hearing.—^BersofC v. Don- 
; aldson, supra. 

47. TT.S.—New Orleans Nat Bank 
I V. Merchant, C.C.La., 18 F. 841. 

49 C.J. p 1164 note 35. 

48- U.S.—New Orleans Nat Bank v. 

Merchant supra. 

; 49 C.J. p 1164 note 35. 

49. "U.S.—Donnell Mfg. Co. v. 'Wy- 
man, C.C.MO., 156 F. 415. 

50. U.S.—Mllott Works v. Frisk, D. 
C.Iowa« 68 P.2d 820—People^s U. 
S. Bank V. Gilson, C.C.Mo., 140 F. 
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1, afflrmed 161 F. 286, 88 C.CJV 
332. 

51. U.S.—Elllott Works v. Frisk 
D.aiowa, 58 F.2d 820. 

52. U.S.—Donnell Mfg. Co. v. Wy- 
man, C.C.Mo., 156 F. 415. 

53. U.S.—^Donnell Mfg. Co. v. Wy- 
man, C.C.Mo., supra. 

54. «U.S,—^EHliott Works v. Frisk 
D.C.Iowa, 58 F.2d 820. 

55. U.S.—Crane v. Nichols, D.C 
Tex., 1 F.2d 33. 

49 C.J. p 1164 note 45. 

Aotlng postmaster general 
D.C.—^Plapao Laboratories v. iB^rley 
92 F.2d 228, 67 App.D.C. 304, cer 
tiorari denied 58 S.Ct 56, 302 U.S 
782, 82 L,Ed. 666. 

56. U.S.—Reilly v. Pinkus, NJ’, 71 
S.Ct 110, 388 U.S. 269. 

57. U.S.—Elliott Works v. Frisk, D 
C.Iowa^ 58 F.2d 820. 

D.C.—^Farley v. Simmons, 99 F-2< 
343, 69 App.D.C. 110, certiorer 

denied 69 S.Ct 244, 305 U.S. 651 
83 L.Ed. 422, rehearing denied 51 
S.Ct 356, 305 US. 676, 83 L.Ed 
438. 

EzpezlmentB ' 

Refuslng to permit expe];imenti 
before him was held wlthin discre 
tion of postal solicitor holdinj 
hearing concernlng allegedly fraud 
ulent scheme involving preparatioi 
claimed to charge batteries.—^EUliot 
Works V. Frisk, D.C.Iowa, 58 F.2< 
820. 

Kearsay evidence 

(1) A hearing held by assistan 
solicitor of post office department 
which resulted in fraud orde 
against magazlne advertis''r, wai 
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whose conduct is being investigfated may properly 
be required to assume the burden of proof to show 
that his business is legitimate it has been held 
that the person whose conduct is being investigated 
must be-given a reasonable opportunity to cross- 
cxamine witnesses on the vital issue .of fraudulent 
intent,59 and that an undue limitation of bhis right 
of cross-examination constitutes error.60 The 
granting or refusal of a continuance is within the 
discretion of the person conducting the hearing,^! 
and a fraud order ^11 not be considered errone- 
ous because of the denial of a general request for 
a continuance made without any showing of factj 
to support 

Hearing pending, If a date several weeks in ad' 
vance is fixed for a hearing on the question of the 
issuance of a. fraud order against a person or com- 
pany, the postmaster general is without power to 
direct ali mail addressed to such person or company 
to be withheld in the meantime.®^ However, a stip- 
ulation under which a person against whom a fraud 
order had been prepared ag^eed that mail addressed 
to him might be impounded by the post oflSce au- 
thorities pending a hearing on the fraud order is 
proper.®^ 

Modification or suspension of fraud order. A 
mail-fraud order prohibiting the use of the mails 
is similar to an equitable injunction to restrain fu¬ 
ture conduct,®® and, like such an injunction, should 


$ 22 

be subject to modification whenever it appears 
that one or more o£ the restraints imposed are no 
longer needed to protect the public.®® Thus, where 
the postmaster general concludes that the fraud or¬ 
der is broader than is necessary to reach the fraud 
proved, he has not only the power but the duty to 
reduce its scope to what is essential for that pur- 
pose.®7 However, where, after issuing a fraud 
order, the postmaster general ceases to be satisfied 
and so found and certified, he has no authority to 
suspend the order,®® but it is his duty to revoke 
it;®® and, if the finding on which the order was 
based is revoked, this in effect constitutes a rev- 
ocation of the order.^® 

e. Ee^eiw of Decisions Granting Fraud Orders 

(1) In general 

(2) Injunction 

(1) In General 

The decision of the postmaster general granting a 
fraud order wlil not be reviewed by the courts, where It 
Is falrly arrived at, and there is substantiai evidence to 
support ft, so that it cannot justly be sald to be pal- 
pably wrong and, therefore, arbltrary. 

The decision of the postmaster general grant¬ 
ing a fraud.order will not be reviewed by the 
courts, where it is fairly arrived at, and there is 
substantia! evidence to support it, so that it can¬ 
not justly be said to bq palpably wrong and, there¬ 
fore, arbitrary.^i Nevertheless, within a limited 


not vltiated by the conslderation of 
post Office inspector*s hearsay testi- 
mony repeatizifir statements made by 
magazlne salesman concernlngr na¬ 
ture of contents of the magazine, in- 
cludlngr advertlsements complained 
of.—^Farley v. Simmons, 99 F.2d 343, 
69 App-D.C. 110, certiorari denled 69 
S.Ct 244, 806 'D.S. 661, 83 L.Ed. 422, 
rehearing denled 59 S.Ct. 866. 306 U. 
S. 676, 88 L..Ed. 438. 

(2) At hearlngr before postal so- 
licitor concernlngr allegredly fraud- 
ulent scheme involvingr preparation 
dalmed to chargre batteries, testi- 
moniaJs could properly be refused 
conslderation as hearsay.—^Elliott 
Works V. Frisk, D.C.Iowa, 68 F.2d 
820. 

Sa U.S.—^People's U.. S. Bank v. 

Oilson, C.C.MO., 140 F. 1. affirmed 

161 F. 286, 88 C.C.A, 332. 

S9. U.S.—^Reilly v. Plnkus, 17.J., 70 

S.Ct 110. 338 U.S. 269. 

6a U.S.—^Reilly v. Plnkus, supra. 
Prejudiclal error 

Where in proceedingr looklngr, to 
entry of fraud order by postmaster 
STcneral witnesses for grovernment 
relled on greneral professional knowl- 
edge ac^ulred In part from medical 
text-books on which they relled, re¬ 


fusal to permlt cross-e±aminatlon 
concerning statements In other med¬ 
ical books, some of which were 
shown to be respectable authorlties, 
was prejudlclal error, even though 
some of the books were merely med¬ 
ical dlctlonaries which grovernment 
experts testlfled they would not con¬ 
suit to ascertain the efflcacy of a 
remedy, and the fact-flnding officia! 
indicated that he had read the ex- 
cluded materlala and would have 
mado the same adverse findingrs if 
such materials, had been admltted.^ 
Reilly v. Plnkus, supra. 

61. U.S.—Blliott Works v. E>isk, D. 
C.Iowa, 68 F.2d 820. 

62. U.S.—Branaman vi- Harrls, C.’C. 
Mo., 189 F. 461.‘ 

63. U.S.—^Donnell Mfgr. Co. v. Wy- 
man, C.C.Mo., 166 F. 416. 

49 O.J. p 1164 note 48. 

64. U.S.—Jn re Rlce, D.C.N^.T., 266 
P. 868. 

49 C.J. p 1164 note 49. 

65. U.S.—^Donaldson v: Read Magra- 
zine, App.D.C., 68 S.Ct. 691, 333 U. 
S. 173. 92 L.E<h 628. 

66. U.S.—^Donaldson v. Re'ad'Magra- 
■ zine, supra. 

67. U.S.^—Donaldson v. Read 2)lagra- 
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zlne, supra^PlnkuS v. Reilly, ciA. 
N.J., 170 P.2d 786, afflhned 70 'S.Ct. 

110, 838 U.S. 269, 94 U.Ed.'- 

Party henefited by modification 
may not complain of modification of 
fraud order.—^Donaldson v. Read 
Magrazine, App.D.C., 68 S.Ct 691, 333 
U.S. 178, 92 L.Bd. 628. 

68- U.S.—^New Orleans Nat Bank v. 

Merchant C.C.La., 18 F. 84l. 

'69,. U.S.—^New Orleans Nat Bank v. 

Merchant, supra. 

49 C.J. p 1164 note 88. 

70. U.S.—New Orleans Nat Bank v. 
Merchant, supra. 

71. U.S.—'Blliott Works v. Frisk, D. 
C.Iowa, 68 F.2d 820—Acret v. Har- 
wood, D.C.Cal., 41 F.Supp. 492— 
Wheeler v. Farley, D.C.Cal., 7 P. 
Supp. 433, appeal dismissed 66 S. 

|, Ct. 144, 293 U.S. 626, 79 Ii.Ed. 637. 
D.C.—Farley v. Heininger, 106 P.2d 
79, 70 App.D.C. 200, certiorari de¬ 
nled Helnlnger v. Farley, 60 S.Ct 
110,. 308 U.S. 689,. 84 L.Bd. 491r- 
. Farley v. Simmons, 99 P.2d ,3,48. 
69 - .App.D.C.. IIQ, certiorari de¬ 
nled 69 S.Ct 244» . 306 U.S. 661, 88 
i Xi.Bd. 42^,^ r^earing denled 69. S. 
Ct 356, 805 U.S. 67&, 88 L.Bd. 488 
-rNatlonal <!k>nference oh Xtegailz- 
ingr Lotteries . v. JB^ley, 96 FJId 
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range, courts of equity will gprant relief against 
fraud orders,*^® bttt the power of a court of equity 
to review a fraud order issued by the postmaster 
general is limited to a determination of whether, 
from the evidence adduced the hearing, there is 
substantial evidence in fact, as distinguished fro*m 
opinion, to support the order.'^^ Hence, one who is 
injured by a fraud order may apply to the courts 
for redress in cases where it is shown that the 
postmaster general exceeded his authority,^^ or that 
his act was palpably wrong'^^ or an unwarranted ar- 
bitrary invasion of the rights of the party against 
whom the order was issued;*^® and this is so even 
if the order was made after a hearing.'^^ 

Certiorari, The decision of the postmaster gen¬ 
eral that a fraud order shall issue cannot be re- 
viewed by certiorari because the decision is not 
the exercise of a judicial * function,^^ and for the 
further reason that, if there was an arbitrary ex¬ 
ercise of statutory power or a ruling in excess of 
the jurisdiction conferred by statute on the post¬ 
master, appropriate relief might be obtained in a 
court of equityJ® 

Mandamus will not lie to compel the annulment of 
a fraud order where the director of the posts did 
not exceed his authority in making the order.*<^ 

(2) Injunction 

The enforcament of a fraud order wiH not be en- 
Joined when falrly arrived at and supported by substan¬ 
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t!al evidence, where there le any evidence to support the 
order, or where It Is not palpably wrong. 

In accordance with the general rules applicable 
to the granting of injunctions against public offi- 
cers, as discussed in Injunctions §§ 108, 109, the 
enforcement of a fraud order will not be enjoined 
when fairly arrived at^^ and supported by sub¬ 
stantial evidence,where there is any evidence to 
support the order, 83 or where it is not palpably 
wrong.8^ In any ewent, a preliminary injunction 
will not issue unless the court is clearly convinced 
that plaintiff would ultimately prevail,85 and a very 
strong'showing is necessary to warrant the grant¬ 
ing of an order for a preliminary injunction.36 Ac- 
cordingly, in applying these principies, it has been 
held that the enforcement of a fraud order will 
not be enjoined where the business involved is 
shown to be one for which the postal system can¬ 
not lawfully be used.87 So an injunction will not 
lie against the enforcement of a fraud order where 
plaintiff admitted quackery in his electric belt busi¬ 
ness, but claimed that the course of business indi- 
cated by the past had -been mended by the em- 
ployment of a licensed physician, nothing being 
shown conceming his professional qualifications 
and his pecuniary independence of plaintiff and the 
electric belt business,88 and an injunction will 
not issue to prevent the detaining by a postmaster 
of letters addressed to the secretary of a lottery 
company under the direction of the postmaster gen- 
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861, 68 App-D.c. 319, certiorari de- 
nied 59 S.Ct. 85. 305 TJ.S. 624, 83 Li. 
Bd. 399—^Plapao Laboratories v. 
Parley, 92 I’.2d 228, 67 AppJD.C. 
304, certiorari denied 58 S.Ct. 66, 
302 TJ.S. 732, 82 L-Ed. 566. 

49 C.J. P 1164 note 51- 

72. TJ.S.—^Aycock v. OTBrien, C.C.A. 

Cal., 28 P.2d 817. 

49 CJ*. p 1165 note 52. 

73- TJ.S.—^DonaJdson v. Kead Maga- 
zine, App.D.a, 68 S.Ct. 691, 333 
TJ.S. 178, 92 L.Ed. 628—Jarvis v, 
Shackelton Inhaler Co., C.C.A. 
Midi., 136 F.2d 116—^PlnJcus v. 
Reniy, D.C.3Sr.J.. 71 P.Supp. 993, 
afflrmed, CA-, 170 P.2d 786, b£- 
flrmed 70 S.Ct. 110, 338 U.S. 269, 94 

L.Ed.-^Pinkus v. WaUcer, D. 

CJ7.J., 61 P.SUPP. 610. 

Svldanoe lidd nifflcieiLlr 

U.S,—ReiUy v. Pinkns, N.J.. 70 S.Ct 

110, 338 U.S. 260, 94 L.Ed,- 

iB^anning v. Williams, C.ACal., 173 
P.2d 95—Roth. v. Goldman, CIA. 
N.Y., 172 P.2d 788, certiorari de¬ 
nied 69 S.Ct. 1514, 337 U.S. 938, 93 
UBd. 1743—^Blliott Works v. Prisk, 
I>.C.Iowa, 68 P.2d 820. 
D.C.~Bersoff v. Uonaldson, 174 P.2d 
494, 84 U.SApp.D.a 226—Parley v. 
Helnlnger, 105 P.2d 79, 70 App.B.C. 
200, certiorari denied Heininger v. 


Parley. 60 S.Ct. 110, 308 U.S. 687, 
84 L.Ed. 491—National Conference 
on Legallzing Lotteries v. Parley, 
96 P.2d 861, 68 App.D.C. 319, cer¬ 
tiorari denied 59 S.Ct. 85, 305 U. 
S. 624. 83 L.Ed. 399. 

Bridenoe held issiiAelent 

U-S,—Pinkus v. Walker, I).C.N.J., 61 
P.Supp. 610. 

74. U.S.—American School of Mag- 
netic Heallng v. McAnnulty, Mo., 
23 S.Ct. 33, 187 U.S. 94, 47 L.Ed, 
90. 

49 C.J. p 1164 note 54. 

76. U.S.—Hurley v. Dolan, C.C.A 
Masa., 297 P. 826. 

Phillppine.—^Reyes v. Topacio, 44 
Phlllppine 2p7. 

76. U.S.—CJrane v. Nichols, D.G.Tex., 
1 lP.2d 83. 

77. U.S.—American School of Mag- 
netic Heallng v. McAnnulty, Mo., 
23 S,Ct. 38, 187 U.S. 94, 47 L.Ed. 
90. 

78. U.S.—Begge v. Hitchcock, App. 
D.a. 33 SXJt. 639, 229 U.S. 162, 67 
L.Ed. 1135. 

D.C.—^Maury v. Hitchcock, 35 App. 
D.a 228. 

79- U.S.—^Degge v. Hitchcock, App. 

i D.a, 33 S.Ct. 639, 229 U.S- 162, 67 
L.Ed. 1185. 


sa Phillppine.—Reyes v. Topacio, 
44 Phillppine 207. 

81. U.S.—^Leach v. Carllle. IU., 42 

S. Ct. 227, 258 U.S. 138, 66 LuEd. 
611. 

82. 'U.S.—^Leach v. Carllle, supra— 
Bailey Gaunce Oil & Refining Co. 
V. Duncan, D.C.L^, 10 P.Supp. 280. 

D.C.—Fields v. Hahnegan, 162 P.2d 
17, 82 U.S.AppD.C. 234, certiorari 
denied 68 S.Ct. 88, 832 U.S. 773, 
92 L.Ed. 258. 

83. D.a—Parley v. Slmmons, 99 P. 
2d 343, 69 APP.D.C. 110, certiorari 
denied Slmmons v. Parley, 59 S.Ct 
244, 305 U.S. 651, 83 L.Ed. 422. re- 
hearlng denied 59 S.Ct. 356, 305 
U.S. 676, 83 L.Bd. 438. 

49 aJ. p 1164 note 62. 

84- D.C.—New v. Trlbond Sales 
Corp., 19 P.2d 671, 67 APP-U.C. 197. 

86. U-S.—Sanden v. Morgan, D.C.N. 

T. , 226 P. 266. 

88- U.S.—Branaman v. Hariis, CC. 
Mo., 189 P. 461. 

87. U.S.—Pairfield Ploral Co. v. 
Bradbury, C.CJU[e.. 89 P. 393. 

88; U.S,—Hali v. Willcox, aC.N.Y., 
225 tP. 333. 
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eral where the pleadings fail to show that the let- 
ters had no connection with the lottery business.»» 

On the other hand, if the order is palpably wrong 
or without any evidence to sustain it, an injunction 
will issue against its enforoement, i£ it appears 
that the enforcement of the order will inilict ir- 
reparable injury and that no adequate remedy at 
law exists.®® In order to warrant a court in is- 
suing an .injunction restraining the enforcement 
of a fraud order, it should be averred and shown 
that there is at least a reasonable doubt on the 
inerits,9i and a bili to enjoin'a fraud order will 
not be sustained unless it makes a ciear prima fa¬ 
cie case that the facts could not possibly support 
the order or that complainant's legal or constitu- 
tional right has been violated,^^ and such a bili is 
insuificieilt where it shows a hearing on due no- 
tice on charges of fraud olearly within the statute 
but does not show what proofs were adduced.93 

Rules of evidence goverhing actioris generally 
and suits for injunctions in relation lo burden of 
proof,®^ presumptk)ns,®6 and weight and sufficien- 
of evidence apply in suits to enjoin the en¬ 
forcement of fraud orders. However, as to the 
admissibility of evidence, it has been held that 
the decision must be based on the administrative 


record aloiie,57 and that evidence involving the 
merits of the controversy at the hearing before 
the postmaster general may not be considered as 
evidence,^® since the court on such an application 
is not acting as a court bf review but only on the 
question whether the postmaster general in the 
hearing and the execution of the fraud order acted 
arbitrarily and whether the order was issued in 
the absence of any evidence to sustain it, or wheth¬ 
er the order as issued was induced by any other 
error of law.^® 

§ 23. Postage 

Postage is the fee charged by law for carrying letters, 
packets, and documents by the publlc malis, and, except 
In certaln cases speclally provided for by law, postage 
on all matter Is required to be prepald by stamps at. the 
time of malling. 

Postage is the fee charged by law for carrying 
•letters, packets, and documents by the public mails,^ 
and, except in certain cases specially provided for 
by law, postage on all matter is required to be pre- 
paid by stamps at the time of mailing.^ Allhough 
congress has divided mailable matter into several 
classes and prescribed the rates of postage to be 
charged for each class, the rates charged must pot 
discriminate between competing businesses of the 
same kind.^ Under a statute providing that all 


89. IJ.S.—Commerford v. Thompson, 
CCJEy., 1 F. 417, 2 Fllpp. 611. 

90. TJ.S.—Jarvls v. Shackelton In¬ 
haler Go., C.C.A.Mlch., 136 F.2d 
116—^Pinkus v. Beilly, D.C.N.J., 
71 P^Siipp. 993, afflrmed, C.A., 170 
P.2d 786, afflrmed 70 S.Ct. 110, 338 

TJ.S. 269, 94 Li.Ed.-Pinkus v. 

WaJker, D.C.N.J., 61 F.Supp. 610. 

49 C.J. p 1164 note 70. 

91. D.C.—^Pike V. WaJker, 121 F,2d 
37, 73 App.D.C. 289, certiorari de- 
nied 62 S.Ct. 94, 314 U.S, 626, 86 
Ii.Fd. 502, rehearingr denied 62 S. 
Ct 177, 314 TJ.S. 710, 86 KEd. 566, 

Vecesslty of prejudice 
Where alleged wrongdoers were 
given due notice of charge of vio- 
lation of mail-fraud statutes, were 
given a hearing at whlch they were 
represented by counsel, and were 
permitted the fullest latitude in 
maidng thelr defense before the trial 
examiner, even If manner of maklng 
up findings of facts was improper 
and failure of postmaster general to 
acquaint lUmself with the evidence 
before signlng fraud order ^vas Ir- 
regular, some prejudice must be 
shown to have resulted to alleged 
wfongdoers to 'justi fy the issuance 
of an injunction restraining enforce¬ 
ment of fraud order.—Pike v. WaJk- 
er, supra, . 

Complaint held insnfflclent 
‘Where complaint seeking to enjoin 


postmaster frdm carrying out fraud 
order issued by postmaster* general 
alleged that plaintlfC had been en- 
gaged in business bf furnishing to 
customers a Service which consisted 
of placing a prayer card containing 
customer*s naxne in a machlne called 
a cosmlc generator, whlch gathered 
from the ether and distributed forces 
which had a beneficent effect on 
health of customers, partlcularly of 
customers who had faith, complaint 
stated no cause of action and was 
properly dismlssed.—Neher v. Har- 
wood, C.C.A,Gal., 128 F.2d 846, 168 
A.Li.H. 1116, certiorari denied 63 S. 
Ct 67, 317 U.S. 669, 87 L.Ed. 629. 

92. U.S.—^Appleby v. Cluss, C.C.N. 
J.. 160 F. 984. 

93. U.S.—Appleby v. Cluss, supra. 

94. U.S.—Sanden v. Morgan, E.C.N, 
Y., 226 F. 266. 

49 C.J. p 1166 note 74. 

95. U.S.—Hali V. Willcox, :aC.N.T., 
226 F. 333. 

49 C.J. p 1165 note 76. 

96. U.S.—Jarvls v. Shackelton In¬ 
haler Co., C.C»A.Mlch., 136 F.2d 
116. 

Bvidenoe heid rafflolent to sustain 
fraud order 

U.S.—Donaldson v. Read Ms^azine, 
App.D.e. 68 S.Ct 591, 333 U.S. 178, 
92 L..Ed. 628. . , 

D.C.--Cable v. WaJker, .162 IF.2d 23, 
80 U.S~A.pp.I>.C. 283, certiorari de- 
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nied 66 S.Ct 1349, 328 U.S. 860, 
90 li.Ed. 1631. 

49 C.J. p 1166 note 76 [aj. 

97. U.S.—Pinkus v. Beilly, C,A.N,J., 
170 F.2d 786, afflrmed 70 S.Ct 110, 

338 U.S. 269, 94 L.Bd.-Jarvls 

V. Shackelton Inhaler Co., C.C.A. 
Mich., 136 F.2d 116. 

Xfonprejudloial error 
In aption to restrain postmaster 
from obeying an order of, acting 
postmaster general excluding manu- 
facturer from use of malis in cou- 
ductlng its buslness, dlstrlct court 
erred in admlttlng evidence in addl- 
tion to that appearing in adminis¬ 
trative record before acting post¬ 
master general but the error dld not 
require reversa! where flndlngs and 
conclusions clearly demonstrated 
that they were based solely on evi¬ 
dence before solicitor for post offlce 
department—Jarvls v. Shackelton 
Inhaler Co., supra, 

9a U.S.—Hlliott Works V. Prlsk, 
D.C.Iowa, 68 F.2d 820. 

99. U.S.—^Blliott Works v. Frlsk, 
supra. 

1. Black Ij.D. 

2. 25 Oplnlon Attorney General' 354. 
49 C.J.. p 1151 note 67. 

3. D.C.—Esquire, Inc., v. Walker, 
161 F.2d 49. 80 U.SAlPPxD.C. 146, 
afflrmed Hannegan v. Esquire, Inp., 
66 S.Ct 466, 827 U.S, 146, SO X^Ed. 
586. 



§§ 23-24 


POST OFFICE 


72 aj.&. 


inail matte^iOf the first class on which <me MI rate 
of postage has been prepaid shall be fonvarded 
tD its 'destination, charged with the unpaid rate to 
be cjollected on delivery, letters on which postage 
has not been fully prepaid at the time bf maiKng 
them should be charged at the office of delivery oniy 
■wdth the amount of the ideficiency.^ A letter on 
which postage has not been fully paid may be re- 
tained until such payment is made.5 

Under a statute fixing the postage rates on books 
consisting wholly of reading matter or readirig mat- 
ter with incidental blank spaces for students’ no- 
tation, school work books having perforated pages 
bapable of removal in the daily dass work of the 
student are books within the meaning,of the stat¬ 
ute,® even though they lack the feature of perma- 
nency,^ since congress is assumed to have intended 
the well settled meaning of ffie words used in the 
statute.® Therefore, such a statute does not au- 
thorize an administratire regulation interposing the 
additional factor of permanency.® Post office reg- 
tdations defining the term ‘hooks”' in aid of stat- 
utes prescribing the fate of postage on books, whidh 
were not defined by congress, have ‘Been held rea- 
sonable,^® and as having the force and effect of 
law.ii 

Recovery of postage paid. Under a statute pro- 
viding that the postmaster general in his discretion 
may authorize a refund of any postage paid on any 
mail matter for which Service is not rendered, or 
is coUected in excess of the lawful rate, it has been 
held that such statute does not create a right to 
sue,i® but such right of action exists pnly when 
the postmaster general has been satisfied that the 
requirements of the statute have been met,i® and 
this, under the statute, depends entirely on the dis¬ 


cretion of the postmaster general.^^ However, it 
has been held that the pajTnent of excess postage 
is the proper subject matter of an action at law,i5 
and that the special remedy under the statute is not 
necessarily' exclusive.1® Furthermore, where news- 
papers intended for shipment by express were sent 
to the station in the same conveyance as those in¬ 
tended for mailing, and on the failure of the ex¬ 
press company to take charge of them were weighed 
and shipped by mail, the amount paid for the trans- 
'portation of such papers was not paid under a 
mistake which entitles .the publisher to recover ei- 
ther the total sum br the difference between that 
sum and the express rates on the newspapers so 
transported.17 

§ 24. Postage Stamps,. Stamped Envelopes, 
and Postal Cards 

a. Postage stamps . . 

b. Stamped envelopes 

c. Postal cards 

a. Postage Stamps 

A postage stamp. is evidence of the’ prepayment of 
the charges fmposed by the government for earrylng 
matter through the malle. 

A postage stamp is evidence of the prepayment 
of the charges imposed by the government for car- 
rying matter through the mails.i® Postage stamps 
pass from hand to hand and may be used by any 
person who holds them,^® but there is no contracf^' 
either express or implied, that the government will 
reimburse a purchaser in case of loss of stamps 
which have been purchased,®® and the government 
does not guarantee the holder against loss by de- 
struction of the stamps while in his possession.®! 


4k 14 Qpiziion Attomey General 185. 
49 CJr. p 1151 note 69. 

5. 16 Opinion Attomey General 6, 
e. D.C.—McCormlck-Mathers Pub. 
Co. V. Hannegan, 161 F.2d 873, 82 
Tr.SA.ppJ>.C. 97. 

7- 1>.C.—^SCcCormick-Mathers Pub. 

Co. V. Hannegan, supra. 

8. B.G.—HcCormick-3l£atliers Pub. 

Co. V. Hannegan, supra. 

9(i I>.C.—^McCormlclc-Matliers flPub. 

Co. V. Hannegan, supra. 

IOl XJ.S.— ^Bittleston Collectlon 

A^rency v. U- S., 76 CLCL 681. 

IX. V.S ,— ^Bittleston Collectlon 

Agenoy t. U. S., supra. 

12. U.S.—^Montgomery Ward & Co., 
for Use of Pettibone y. U. S., 94 Gt. 
CL 899. 

1& U.S.—^Montgomery Ward & Co. 
for Use of Pettibone v. U. S., su- 
Pta. i 


14. U.S.—^Montgomery Ward & Co. 
for Use of Pettibone v. U. S., su¬ 
pra. 

Beftmd not aUowed 

Where plalntlff, after afliixing post¬ 
age stamps to a shipment of cata- 
lognies, delivered such shipment to 
a railroad company to be carried as 
frelght to a certaln polnt and there 
to be mailed, and, where in a rail¬ 
road. wreck catalogues were thrown 
into a river, and the catalogues so 
stamped were lost and never recov- 
ered, and, where the postmaster gen¬ 
eral ruled that the vaJue of the 
stamps could not be refunded, it 
was held that plaintiff is not enti- 
tled to recover.—^Montgomery Ward 
& Co., for Use of Pettibone y. Ui S., 
supra. 

15. U.S.—Schreiber v. U. S., CCA. 
ILU 129 P.2d 836, 141 AJL.R. 1394 
—Lewls Pub. Co. v. Wyman,- C.C. j 

2Q6 


A. Mo., 182 P. 18, afllrmed 8S S.CL 
699, 228 U.S. 610, 67 L.Ed. 989. 
Ezoess not reooverable where al- 

leged excess was properly demanded 
by postmaster.—Schrelber v. U. S., 
aCA-IlL, 129 F.2d 835, 141 A.UB. 
1394. 

le. U.S.—Schrelber v. U- S., supra. 

17. U.S.—Journal, eta, Co. v. U. S., 
CtCL. 41 S.Ct. 202. 254 U.S. 681, 
65 LkFd. 416. 

18. U.S.—United States v. One Zum- 
stein Briefmarken Katalog 1988, 

B. aPa., 24 F.Supp. 616, 619. 

49 CJ. P 1121 note 90%. 

19. U.S.—Montgomery Ward & Co., 
for Use of Pettibone v. U. S., 94 
CtCL 309. 

20. U.S.—Montgomery Ward & Oo., 
for Use of Pettibone v. U- 6., su¬ 
pra. 

21. U.S.—Montgomery Ward & Co., 
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Silice the statute, 39 TJ.S.C.A. § '3^1,.provides that 
postage stamps and stamped eavelopes shall be fur- 
nished by the postmaster general tq all postmasters 
and kept for sale at ali post offices, and .each post- 
master shall be held accountable for ali such stamps 
and envelopes fumished to him, the only disposition. 
that a postmaster can make of stamps intrusted to 
him is the sale thereof at their face value for cash 
to third. persons,22 and they may not- be sold fojr 
any larger or less sum than the values indicated on 
their faces.23 The postmaster general has power 
to prescribe regulations requiring postmasters ,to 
make proper retums.of sales of stamps at their 
respective oflfices, and such regulations have the 
force of law.2* , • 

Sde of "‘specimen*^ siamps. The sale df newspa- 
per.and periodical:stamps as a “specimen” under 
order of an assistant postmaster general to alhper- 
sons willing to pay face, value therefor, in accqrd- 
ance with a circular sent throughout the c?ommunity, 
never canceled or repudiated by the -postmaster gen- 
cral, is not ^unlawful, and'the goverhment, having 
ratified the sale by accepting the proceeds thereof, 
cannot maintain replevin for the recovery of the 
stamps so sold on the theory that they -were stolen, 
embezzled, and purloined froni' the United States 
and are stili its property.25 
Defacing or canceling stamps, . Since stamps, 
under the statute, 39 U.S.CA. § 36S, are to b^ide- 
faced by the postmaster at, the mailing office in 
such manner. as the. postmaster general may di- 
rcc^ imder the sta,tute, 39- U.S.CA. § 367, relating 
to the method of canceling .stamps the postmaster 
general is authorized to substitute for the black 
printing inks and writing fluida used under ,the 
postal regulations any * canceling ink which is uni- 
form and which actual experiment and test have 
shown to his satisfaction to .be best calculated to 
guard against fraud, and to.order its use in all post 
offices where Stamps are canceled. 26 
As secwrities, Postage stamps* are not securi- 
ties of the United States within tlie meaninjg of a 
statute requiring the name of each person whose 
portrait shall be placed on any of the plates for 
securiti^ of the United States to be inscribed be-. 


low the portrait,27 and .the. postmaster generaj is 
not obliged to insert names of persons in connection 
'mth portraits on postage stamps.2? Under statutes 
forbidding the making of anything in the likeness 
of, or similitude to, the “securities” of the lij^nited 
States and declaring that securities of the United 
States shall include stamps, canceled,postage stamps 
are not securities or obligations “of the United 
States.22 It has been held otherwise, however, 
in respcct of uncanceled obsolete postage stamps 
which resemble in general appearance ordinary 
postage stamps, and which are calculated to mis- 
lead the casual observer into thitiking that they are 
ordinary postage stamps, and susc,eptible of use as 
such.30 

b. Stamped Envelopes , 

Except as otherwise provided by law, the postmaster 
general Is required to provide sultable letter and news> 
paper envelopes, to be known as stamped envelopes, and 
tb sell them, as nearly as may be, at the cost of pro- 
curlng them, with the addition of the value of the post¬ 
age stam^ps fmpressed thereon. 

Except where authority is givcn by statute, 39 
U.S.>CA. § 363, to sell theip at a discount to cer- 
tain ■ designated agents who will agree to resell 
thdm without discount under rulcs to be prescribed 
by* the..postmaster general, the postmaster general 
is required by law to provide suitable letter. and 
newspaper envelopes, to be known.,as stamps,d en¬ 
velopes, and to ^sell them, as nearjy as may )be, at 
the cost ,of procuring I them, with, the addition of 
the value of the postage stamps impressed therc- 
on;3l and no stamped envelopes or newspaper 
wrappers .shall be sold by the post office depart- 
ment at less, in addition to the legal postage, than 
'the cost, including all salaries, .clerical, and other 
expensps coniiected therewilh.32 , ’. 

. c, Postal Oards 

A postal card is a card bearing a printed stamp and 
Issued by a government as a convenient substitute for 
paper and envelope, and a post card Is an unofTIclal ^rd 
transmissible through the^malls on the prepayment bf the 
samo postage as a. postal card. 

A postal card is a card bearing a printed stamp 
and issued by a government as a convenient sub¬ 
stitute for paper and enve}ope,23 and, a post card is 


for.Use of Pettibone v. U. S., ffu- 
pra. 

M. U.S.—U. S. V. Douglass. ’ D.O.S. 

CL, 33 F. 381. 

49 CJ. p 1162 note 76. 

23. 26 Opinlon Attorney (General 
364 . ; ' ‘ 

Hi TT.S%— tU. -i V. JFoQter, Mass., 34 
S.Ct. 666, 288 U.S. S15, 68 L.Ed. 
1074. I 


35. U.S.—TT. S. ‘v. • Waltet 'Scott 
Stamp Co., aC.N.Y., 87 F. 721. 

26. 18 Oplniou Attorney 'General' 

131. , ■ , 

27. 26 Opinlon Attorney General 

' ' 231. ■ "j 

28. 26 Opinlon Attorney ‘ General j 

231. ‘ ‘ 

,29. 27 Opinlon Attorney ,G|^neral; 
125—20 Opinion Attorney. .Generali 
691. , ' ; 


30. 28 Opinlon Attorney General 

201 . 

31. 25 Opinlon 'Attorney General 

354' ’ ‘ - 

40 C.J. p 1152 note 88. * 

32. 25 Opinion Attorney Geheral 

^ '3154. ■ ' ' ! 

(33. U.S.—Wolpa V. United Staf^, C. 

. C.yAiNreb., 86 F.2d 35. 

49 C.J. p 1121 note 91. . , . , 
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an unoflSdal card transmissible througli the mails 
on prepayment of the same postage as a postal 
card*^ The issuance of postal cards is authorized 
by the statute authorizing and directing the post- 
master general to furnrsh and issue postal cardsSB 
and this statute imposes on him the duty of issuing 
postal cards and charges him with responsibility 
as to their quality.SS 

§ 25. Money Orders 

a. In gei^eral 

b. Negotiability 

'a. Ih Gteneral 

A money order is an order for a specifled sum of 
money, not less than, or exceedlng, the amounts desfg- 
nated by statute, made out at a money ordem office, on 
a bfank form prescribed by law and the post office regu* 
iatlons, and payable at some other money order office. 
The government exercises a governmental power in the 
establishment and operation of the postal money order 
System. 

A money order is an order for a specified sum 
of money, not less than, or exceeding, the amounts 
designated by statute, made out at a money order 
office, on a blank form prescribed by law and the 
post office regulations, and payable at some other 
money order office-^*^ The person who purchases 
tihe money order is known as the remitter, and 
the person to *whom it is payable as the payee.S8 
The establishment of the postal money order Sys¬ 
tem was a voluntary act of the govemment^s for 
the convenience of the public,^*^ and is merely an 
incident of the postal system and was inaugurated 
to enable the citizens to transmit small sums safe- 


ly through the mails,^l and, as it had the right to 
do, it made sudh provisions as it saw fit as to the 
issuance and payment of the orders and in other 
particulars.^2 xhe government exercises a govem- 
mental power for the public benefit in the estab- 
lishment and operation of the postal money order 
system,and is not engaging in commercial trans- 
actions,44 notwithstanding it may have some as- 
pects of commercial banking.45 Thus the issuance 
of postal money orders is a governmental function 
rather than a commercial function.46 

Indorsement The provasion that the payee may 
by written indorsement direct it to be paid to any 
other person does not require that the indorsement 
shall be by the hands of the payee, but it will be 
sufl5k:ient if the payee directs another 'to indorse 
his name on the order.47 So also, by tihe express 
provisions of this statute, more than one indorse¬ 
ment of a money order renders it invalid and not 

payable.48 

Recovery by United States of wrong or fraudu- 
lent payment. Under a statute providing that, 
where money of the post office department has 
been paid to any person in consequence of fraudu- 
lent representations, or by the mistake, collusion, 
or misconduct of any officer or other employee in 
the postal Service, the postmaster general shall 
cause stiif to be brought to recover such wrong or 
fraudulent pa 3 rment, the United States may recov¬ 
er the amount paid out on money orders fraudu- 
lently issued from the persons to whom it was 
paid regardless of the good faith of such persons 
in acquiring the orders.49 


—Wolpa V. United States, 

supra. 

49 C.J. p 1121 note 97. 

35. U.S.—Wolpa V. United Statps, 
supra. 

3a U-CV—^Thomson v. U. S., 37 App. 
D.C. 461. 

37. U-S.—^U. S. V. Lionff, C.C.Ga., 30 
P. 678. 

49 C.J. P 1152 note 95. 

Money order funds as public moneys 
of the United States see supra § 
17. 

IlUer former procedTxre a money 
order was issued alongr with what 
was termed in the postal Service a 
“letter of advice.”—U. S. v. Longr. su¬ 
pra—49 C.J. p 1152 note 98. 

38. U.S.—^U. S. V. liOng:, supra. 

39. U.S.—^Former Corporation v. U. 

S., 66 CLCl. 83. 

40- U.S.—^U. S. V. Northwestern 
Nat. Bank & Trust Co. of Min- 
neapolis, D.C.Minn.. 35 F.Supp. 484 
—POrmer Corporation v. U. S.» 66 
<5tCL 83. 


Frlmary ohject is to further the 
safety of the postal system and to 
insure the sanctlty of the malis 
from loss and theft.—^U. S. v. North¬ 
western Nat. Bank & Trust Co. of 
Minneapolis, l>.C.Minn., 35 F.Supp. 
484. 

41. D.C.—Jaselll v. Blggs Nat. 
Bank, 36 APP.D.C. 159, 31 Ii.R.A.,N. 

5.. 763, Ann.Cas.l912C 119. 

49 C.J. p 1152 note 96. 

48. U.S.—^Pormer Corporation v. U. 

5., 66 Ct.Cl. 83. 

43. U.S.—^U. S- V. Northwestern Nat. 
Bank & Trust Co. of Minneapolis, 
D.dMinn., 35 F.Supp, 484—Bologr- 
nesi V. U. S., N.Y., XS9 P. 335, 111 
C.C.A, 67. 36 L,.R.A..N.S., 143. cer¬ 
tiorari denled 32 S.Ct. 525, 223 U.S. 
726. 56 Ir.Ed. 632. 

44. U.S.—U. S. V. Northwestern 
Nat. Bank & Trust Co. of Minne¬ 
apolis, D.C.Minn., 35 F.Supp. 484— 
Bolognesi v. U. S., N.Y., 189 P. 
336, 111 ac.A. 67, 36 L.R.A..N.S., 
143, certiorari denied 32 S.Ct. 526, 
223 U.S. 726, 56 L.Ed. 632. 
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145. U.S.—U. S. V. Northwestern 
I Nat. Bank & Trust Co. of Minne¬ 
apolis, D.C.Mlnn.. 35 F.Supp. 484. 
46. U.S.—Currency Services v. Mat- 
thews, U.C.WIS., 96 F.Supp. 40— 

U. S. V. Northwestern Nat. Bank & 
Trust Co. of Minneapolis, D.C 
Mlnn., 36 F.Supp. 484—^feolognesl 

V. U. S., N.Y., 189 P. 835, 111 C.C. 
A. 67, 36 L.RAl.,N,S., 143, certio¬ 
rari denied 32 S.Ct. 525, 223 U.S. 
726, 56 D.Ed. 632, 

47- D.C.—Jaselll v. Riggs Nat. 

Bank, 36 App.D.C. 159, 31 L.RJL, 
N.S., 763, Ann.Cas.l912C 119. 

48. Mont.—^Moore v. Skyles, 82 P. 
799, 33 Mont. 136, 114 Am.S.R. 801, 
3 L..R.A.,N.S., 136. 

49. U.S.—^U. S. V. Northwestern 
Nat. Bank & Trust Co. of Minne¬ 
apolis, D.C.Minn., 35 F.Supp. 484. 

49 aJ. p 1163 note 8. 

Negligenoe of postal employee 
Where bank telephoned branch 
post office and was erroneously ad- 
vised by unidentified clerk that de- 
scribed postal money orders were 
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Liability of govemment m case of wrong pay- 
ment. Under Postail Regulations 1902 §' 1006 the 
post office department disclaims any responsibility ■ 
after a money order has once been paid, “but' in 
case of wrong payment it wiH endeavor to recover 
the amount for tihe owner, provided such wrong 
pa}ment was no't brought about through the fault 
of the remitter, payee, or indorsee.”^^ 

Repayment of order. Under a statute providing 
that the postmaster issuing a money order shall re- 
pay the amount of it on application of the person 
who obtained it, and the retum of the order, the 
remitter of the order cannot revoke it and demand 
back his money against the will of the ^payee after 
it has come into tihe possession of' the latter, since 
•by the express provisions of the statute, in order 
to enable the former to obtain a repayment of the, 
funds deposited, he nlust produce the order.^i The 
payee of the order, on complying with the require- 
ments of the law and bf the regulations of the 
post office department, is entitled to payment bf 
the money on demand ;52 and the remitter of the 
order cannot, previous to its being paid, by any 
notice that he may give to the office at which it is, 
payable, forbid the payment thereof to tHe payee.^s 

Lost money orders, The govemment may make 
sudi regulations as it deems fit with respect to the 
payment of lost money ordefs,^^ and under the 
statutes the issuance and payment of warrants for 
lost money orders are placed within the judgment 
of the postmaster general or under rules and reg¬ 
ulations issued by him,®® and payment for a lost 
money order can only be secured by proof satisfac- 
tory to him.®® 


b. Negotiability 

Postal money orders are not negotiable Instrumenta. 

Since the issuance of postal money orders is a 
governmental function rather than a commercial 
function, as discussed supra subdivision a of this 
section, postal money orders are not negotiable 
instruments®7 subject to the defenses permitted 
to bona fide holders for value by the law mer- 
chant,58 and necessarily whoever takes one is 
charged with knowledge of that fact.®® 

§ 26. Deposit, CoUection, and Forwarding of 
Mail Matter 

The postmaster general may determlne what shall 
be regarded as a depository for mail. 

The postmaster general may determine w>hat shall 
be regarded as a depository for mail,®.® and the de¬ 
pository so designated becomes an authorized de¬ 
pository, that is to say, a depository authorized by 
the post office department as a receptacle for the 
receipt or delivery of mail matter.®^ He may des¬ 
ignate as such a depository boxes privately owned 
and controlled, and placed.in buildings or otherwise 
on any mail route.®2 A letter is properly mailed 
when it is addressed, stamped, and deposited in the 
proper place for the receipt of the mails to be de- 
livered under the public authority,®® such as the 
post office,®^ or a Street letter box,®® or a mail 
chute under the control of the postal department.®® 
So also, it has been held that a statute providing 
that every railway postal clerk or other carrier 
of the mails Shall receive any mail matter prescntcd 
to him if properly prepaid by stanips and 'deliver 
it at the next post office at which he arrives in¬ 
cludes City letter carriers®^ and rural route mail 


valid and bank thereupon cashed the 
orders which in fact were invalid, 
the nesligence of the unidentlfled 
postal clerk did not prejudice gov- 
ernmenfs rigrht to refuse payment 
of the spurious orders or to recover 
money paid by govemment to bank 
on presentatlon of the orders before 
invalidity of the orders was discov- 
ered.—^U. S. v. 'Northwestern Nat. 
Bank & Trust. Co. of Mlnneapolls, 
supra. 

50. D.C.—Jaselli v. Riggs Nat. 
Bank, 36 App.D.C. 169, 172, 31 L..R. 
A..N.S., 763, Ann.Cas.l912C 119. 

51. 14 Opinlon Attorney General 
1191 

52. 14 Opinlon Attorney General 
119. 

53. 14 Opinion Attorney General 

119.. 

54. U.S,—Former Corporation v. U. 

5., 66 Ct.Cl. 83. 


55. U.S.—^Former Corporation v. U. 

S., supra. 

56. U.S.—^Former Corporation v. U. 

S., supra. 

57. U.S.—U. S. V. Northwestern 
Nat. Bank & Trust Co. of Minne- 
apollSt D.C.Mlnn., 35 -F.Supp. 484. 

49 C.J. p 1153 note 4. 

58. U.S.—U. S. V. Northwestern 
Nat. Bank & Trust Co. of Mlnne- 
apolis, supra. 

49 C.J. p 1163 note 6. 

59. D.C.—^Jaselli v. Riggs Nat. 

Bank, 36 App.D.C. 159, 31 L.R.A.,N. 

S., 763, Ann.Cas.l912C 119. 

60. U.S.—Pakas v. U. S., N.T., 240 

F. 350, 163 C.C.A 2'76, aiarmed”38 
S.Ct. 148, ’ 246 • U.S.. 467, 62 l,.Bd. 
406. ’ ... 

49 C.J.,p 1166 note 80. 

61. li.S.-l-U, S. y. Sehon Chinn, D.C. 
W.Va., 86 F.Supp. 663TrPakas v. U. 

S., N.T., 240 F. 360, 153 C.C.A 276, 
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afflrmed*38 S.Ct. 148, 246 U.S. 467, 
62 L.:E]d. 406. 

62. U.S.—Pakas v. U. S., supra. 

63. Me.—Casco Nat. Bank v. Shaw, 
10 A. 67, 79 Me. 376, 1 Am.S.R. 
319. 

49 C.J. p 1166 note 83. 

Presumption from mailing as to de¬ 
livery of mail matter see Bvidence 
$ 136. 

64. Mo.—^Ward v. D. A Morr Trans¬ 
fer, etc., Co., 95 S.W. 964, 119 Mo. 
App. 83. 

49 C.J. p 1166 note 84. 

65. Me.—Casco Nat. Bank v. Shaw, 
10 A 67. 79 Me. 376, l Am.S.R. 
319 

49 C.J. P 11^6 note 86. 

66. Ohlo.—Hitz v. Ohio Fuel Gas 
Co.. 183 N.b; 768. 43 Ohlo App. 

’484.‘ ■ J ' 

67. N.Y.—■Wsmen .y. ;Sch^ppertp 5 
Daly 558, 55 How.Pr. 156. 
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carriers,®* and that a letter addressed and stamped 
and handed to ^either of them is properly “mailed.”®® 

Word ^^depositf* as applied to mail matter, refers 
to such matter as is left in any way for official 
transmission with a post office employee in the 
course of his employmentJO 

§ 27. Contracts for CBrrying Mails 

a. In general 

b. Advertisements and bids 

c. Duration 

d. Form, requisites, and sufficiency 

e. Constmction and operation 

f. hiodification 

g. Performance or breach 

h. Annulment, vacation, or suspension 

a. In General 

Generally the power to contract for the earriage of 
the malis Is, by statute, vested in the postmaster general. 

Generally the power to contract for the earriage 
of the mails is, by statute, vested in the postmaster 
general,and, in the absence of statute, a post¬ 
master has no authority to make contracts with 
respect to the mail-messenger Service, or to direct 
it, and cannot bind the government for that pur- 
poseJ2 The collector of customs is under no dis- 
ability by reason of his office to contract with the 
government for the earriage of the mails,and a 
Corporation organized under the laws of any state 
in the United States is an American Citizen within 
a statute authorizing bids by "American citizens” 
for the carrying of mails on American steamships 
between ports of the United States and foreign 
ports.^^ 

Damages for refusal to award contract An in- 
demnity agreed on as the amount to be paid for 
canceling a contract affords the measure of damages 
for illegally refusing to award it'^^ 

j mails" As used in a contract to carry the 


mails, wherein the contractor agrees to be responsi- 
ble for any "miss mails” which occur on the part of 
the mail route on which he has to transport the 
mails, the term “miss mails” means that the parties 
were stipulating for the accidental or casual omis- 
sions to deliver the mail within the prescribed pe- 
riod.'^® 

b. Advertisements and Bids 

The manlfest objects of statutes provldlng for ad¬ 
vertisements and bids. as to general mail lettings Is to 
secure for the government the benefit of competition, to 
obtain efficiency and economy in servIce, and to prevent 
favoritism. 

The manifest objects of statutes providing for ad¬ 
vertisements and bids as to general mail lettings 
is to secure for the government the benefit of com- 
petition,^^ to obtain efficiency and economy in the 
Service,^® and to prevent favoritism.'^® Neverthe- 
less, other statutes dispense with the necessity of 
advertisements and bids in enumerated cases, such, 
for instance, as temporary mail lettings,®® and con¬ 
tracts with railway companies®! or with the owners 
or masters of steamships, steamboats, or other ves- 
sels, plying on the waters, or between ports, of the 
United States, for carrying the mails on such 
routes.®* 

New advertisements and hids, Where part of an 
established post route is found to be impracticable, 
that portion of it may be changed by the post office 
department without thereby creating a new route 
requiring a new advertisement and bid.®® A propos- 
al for expedited and increased Service, with the 
order made thereon, does not constitute a new con¬ 
tract requiring a new advertisement, ®4 _but makes 
simply an alteration of the existing contract in a 
manner authorjzed by statute.®^ So it has been held 
that the postmaster geenral may accept a proposal 
from a steamship company, the holder of a contract 
with the government for performing second-dass 
mail Service, to perform first-class mail Service on 
the condition that, if the proposal be accepted, the 


Pa.—Pearce v. Lausrfit, 101 Pa. 507, 
47 AmJR. 737- 

68. Mo.—Seneca Co. v. Bllison, 208 
S.W. 103, 203 Mo.App. 179. 

69. Mass.—^Kenney v. Boston Mut. 
lilfe Ins. Co., 28 N.E.2d 490, 306 
Mass. 282. 

49 CJ. P 1166 note 89. 

70. U.e.—Walster v. tJ. S., C.C.N.T., 
42 F. 891. 

18 CLJ. p 559 note 87. 

71- TJ.S.—York Cent. R. Oo. v. 

TJ. S., 21 CtCl. 468. 

49 CmI. P 1166 note 92. 

72. U.S.—Slavens v. U. S.. Ct.CT., 26 


S.Ct. 229, 196 U.S. 229, 49 li.Ed. 
467. 

49 G.J. p 1166 note 93. 

73. 14 Opinion Attomey General 

388. 

74. 20 Opinion Attomey General 

16U 

49 CJ. p 1166 note 95. 
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existing contract shall be rescinded,86 but the com- 
pany should be required to stipulate for the safety 
of the government that, in consideration of the 
above, the existing contract shall, at the option of 
the government, be void in case some party other 
than the company shall be the successful bidder for 
first-class Service.»*^ On the other hand, where a 
contract has been entered into for foreign mail 
ser\dce for a term of ten years, no authority exists 
to make a new contract with the same party for 
five years in lieu of the ten years^» unless the party 
procured the contract by new bidding after due ad- 
vertisement.89 A condition may not be inserted in 
a contract by which the postmaster general and the 
contractor may subsequently vary the terms of the 
contract, both as to price of ships and rate of com- 
pensation, without submitting the rate to the effect 
of competition, because otherwise it would indirectly 
empower the postmaster general to make a contract 
without inviting bids.^o So also, under a statute 
providing that all contracts for carrying the mails 
shall be awarded to the lowest bidder tendering 
sufficient guaranties for faithful performance, it has 
been held that if the lowest bidder fails to enter into 
a contract and perform the Service, the postmaster 
general cannot legally contract with the next lowest 
bidder who will agree to perform the Service at his 
bid for the whole term, without readvertising,^! and 
that, after once advertising and failing to secure a 
contractor, a contract cannot be lawfully made with 
a person who has not been a bidder on a proposi- 
tion informally submitted for the contract term.'^^ 

Requisites and sufficiency. As a condition preced- 
ent to the making of a valid contract for carrying 
the mails, the advertisements for bids must satis fy 
the statutory requirements,®^ and no amount of 
precision in the bid can obviate a want of compli- 
ance with the statute in the advertisement.^^ If the 
statute provides that the advertisement shall state 
the time and frequency of the Service, no valid con¬ 
tract can be made on an advertisement which does 
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not comply with this requirement^® Under a stat¬ 
ute empowering the postmaster general to enter 
into contracts with American citizens for the carry¬ 
ing of mails on American steamships, between ports 
of the United States and ports in foreign countries, 
the mail Service on such lines to be equitably dis- 
tributed, and contracts to be made with the lowest 
responsible bidder for the performance of the mail 
Service on each route, the postmaster general is re¬ 
quired to advertise for separate proposals for each 
separate and distinet line of Service.'^® Specific in- 
formation in an advertisement of existing conditions 
within the governmenfs knowledge and not within 
the knowledge of the bidders must be regarded as in 
the nature of a warranty on which the bidders are 
entitled to rely.®*^ 

Bids. Bids must conform to all proper and rea- 
sonable administrative regulations of the post office 
department®® A bid may be signed by a person 
without writing his name at the foot of the instru- 
ment.®^ In the absence of statutory authority, the 
post office department has no power to enforce a rule 
'that bids for carrying the mails should not be with- 
drawn after a certain time, whether or not accept- 
ed,i and this is so although the bidder promised not 
to withdraw the bid before the department decides 
on it because the common law refuses to hold any 
man responsible for what he has promised^ unless he 
has either received a valuable consideration or 
bound himself by a sealed instrument.® However, 
notice must be given in order to constitute a with- 
drawal,^ and mere intention to withdraw does not 
constitute a withdrawal.® 

Acceptance or rejection of bids. Where adver¬ 
tisements and bids for mail contracts are made nec- 
essary by statute, all contracts for carrying the mails 
are required to be awarded to the lowest bidder 
tendering sufficient guaranties for faithful perform¬ 
ance in accordance with the terms of the advertise¬ 
ment,® except that, in case of contracts for ocean 
mail Service on American vessels, the postmaster 
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general may reject ali bids not in his opinion rea- 
sonable for the obtaining of the purposes named.'^ 
The first-mentioned provision is subject to limita- 
tions contained in another statute that all bids be 
accompanied by a bond with approved sureties to 
perform the Services proposed in the bid.® Where 
the postmaster general is empowered by statute to 
enter into contracts for carrying the maiis without 
preliminary advertisements and bids, he may disre- 
gard a bid made on an advertisement to carry mail 
over a designated route, and, without advertising, 
make a contract with another party.® 

c. Duration 

The statute limiting the duration of a contract for 
carrying the mails does not prescribe the duration of 
the contract made under Its provisions, but merely fixes 
a maximum time which the postmaster general may not 
exceed. 

Since the statute, 39 U.S.CA. § 436, provides 
that, except as otherwise provided by law, no con¬ 
tract for carrying the mails shall be made for a 
term longer than four years, and no contract for 
carrying the mails on the seas shall be made for a 
term longer than two years, the only limitation of 
time which can be placed on the postmaster general 
is that prescribed by this statute.^® This statute, 
it has been held, does not prescribe the duration of 
the contract made under its provisions, but merely 
fixes a maximum time which the postmaster general 
may not exceed.^l Under a statute authorizing the 
postmaster general to make a contract with Ameri¬ 
can citizens for the carrying of mails to foreign 
ports on American vessels, for. a term not less than 
five, and not more than ten, years in duration, when- 
ever the Service begins under a contract, no matter 
what its character, the term has begun, and no 
power exists to make that term longer than ten 
years.^2 

Implied contract. A continuance of Service after 
the termination of a written contract for carrying 
the mails for a designated term of years creates no 
obligation of a renewed contract on a like compen- 


sation and for the same duration of time.i3 Tj^e 
more reasonable implication is that the Service is 
temporary, and terminable at the option of either 
party.^^ 

d. Fonn, Itegtiisites, and SnfELdency 

No particular form of contract Is necessary, and the 
acceptance by the post office department of the propos- 
al of a bfdder after public notice to carry the mails in 
accordance therewith creates a contract. 

No particular form of contract is necessary.15 
The acceptance by the post office department of the 
proposal of a bidder after public notice to carry the 
mails in accordance therewith creates a contract of 
the same force and effect as though a formal con¬ 
tract had been written out and signed by the 
parties,^® and where the postmaster general States 
the terms on which a mail transportation Service 
may be performed, and a railroad company acquies¬ 
ces and performs, it constitutes a contract.^^. So 
a contract to carry the mails by a railroad company 
is entered into by the acceptance of the railroad 
company of a so-called. "distance circular^' provid- 
ing that it should be carried subject to acts of con- 
gress and rules and regulations of the post office 
department.^® While it is provided by statute that 
contracts entered into by the post office department 
should be in the name of the United States, the non- 
observance of this requirement will not invalidate 
a contract made for, and in behalf of, the United 
States which is otherwise unobjectionable.i® 

e. Gonstmction and Operation 

General principies governlng the construction and 
operation of contracts apply to contracts for carrying 
the mails. 

General principies goveming the. construction and 
operation of contracts apply to contracts for carry¬ 
ing the mails.2<^ A contract -for postal car facilities, 
which makes the liability of the United States con- 
ditional on future appropriations, is valid, and be- 
comes operative if appropriations are subsequently 
made;2i and if a contract, dependent on an ap- 
propriation for its validity, does not exceed the ap- 
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propriation it will be deemed valid, although the ap- 
propriation is exhausted.®® Nevertheless, a contract 
with the postmaster general for carrying the mails 
to a foreign country, which by its ternis is to com- 
mence when it is ratified by congress, and to be 
void in case such ratification is withheld, does not 
bind either party until the ratification stipulated 
for is given;23 and such a contract does not bind 
the postmaster general who makes it, or his succes¬ 
sor, to recommend the ratification of the contract 
to congress and, if congress does not ratify the 
contract, the contractor has no right to carry the 
niail,2® and the postmaster general has no lawful au- 
thority to permit letters or packages to be trans- 
ported by him from one post ofifice to another.26 

f. Modification 

While contracta for carrying the mails customarily 
provida that the postmaster general may discontinue the 
Services whenever the publlc interest require such dls- 
contlnuance, in no other mode can the contract be 
changed except as provided by statute or by the mutual 
assent of the parties. 

While contracts for transportation of the mails 
customarily provide that the postmaster general 
may discontinue the Services whenever the public 
interest in his judgment shall require such discon- 
tinuance on payment by the government of a 
designated indemnity,' as discussed infra § 30, in 
no other mode can the qontract be changed excedit, 
as provided by statute, by advertisement and bids 
as in the case of original contracts,^7 or by the 
mutual assent of the parties,‘28 and any attempted 
change by the United States will render it liable 
in damages in the same manner, and to the same 
extent, as a private party.^s Furthermore, an au- 
thorized contract for the carriage of the mails by 
a postmaster general can no more be changed by his 
successor without the assent of the contractor than 
by himself, the change of incumbents not in anywise 
affecting or impairing the rights of the contrac- 
tors.8® So, where a contract for continuous Service 
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in the carriage of mails by a railroad company has 
been entered into, and performance thereof com- 
menced and continued by the company, the contract, 
the terms of which are specified, cannot be changed 
or modified by the mere protest of the company, 
and no action can be predicated on such protest, 
the remedy of the company being in a refusal to 

perform.^2 

g. Performance or Breach 

A contractor shouid be released from further obliga- 
tions under a contract for carrying the mails where 
performance is Impossible. 

In accord^nce with elementary principies, where 
a contract for carriage of the mails is impossible 
of performance and the parties entered into the 
contract with a mutual want of information for 
which neither can be -properly held responsible, the 
contractor shouid be released from further obliga- 
tions under it8 3 

h. Anmilment, Vacation, or Snspension 

Contracts for carriage of the mails may be annulled 
or vacated by the postmaster general on grounds pre- 
scribed by statute, by the postal regiriations, or by the 
contract itseif. 

Contracts for carriage of the mails may be an- 
nullcd or vacated by the postmaster general on 
grounds prescribed by statute, by the postal regula- 
tions, or by the contract itseif.®^ Thus violation of 
the statute- prohibiting contractors fron?i delivery of 
the mails to a person not authorized to receive them 
is a ground for the annulment of the contract.®® 

Combination to prevent hidding. Under a statute 
making it a ground for annulling a contract for the 
carriage of the mails that the contractor entered 
into a combination to prevent bids for carrying 
the mails, or made any agreement to induce any 
other person. not to bid on such contract, the con¬ 
tracts held by parties to an agreement; which is in 
violation of this statute, are subject to annulment, 
by the postmaster general,® 8 and it is immate^ial 


22. U.S.—^NTew York Cent., etc., R. 
Co. V. U. Sm supra. 


23. 9 
10. 

Opinion 

Attorney 

General 

24. 9 
10. 

Opinion 

Attorney 

General 

25. 9 
10. 

Opinion 

Attorney 

General 

26. 9 
10. 

Opinion 

Attorney 

General 


27. U.S.—Cosgrrove v. U. S., 31 Ct. 
CL 332. 

28. U.*S.—Great Northern R, Co. v. 
U. S, Minn., 236 F. 433, 149 C.C.A. 
485. 


29. U.S.—Great Northern R. Co. v. 
U. S., supra. 

30. 3 Opinion Attorney General 

1 . 

31. U.S.—Chlcagro, etc., R Co. v. U. 

5.. 57 Ct.Cl. 300—Texas, etc., R. 
Co. V. U. S., 28 Ct.Cl. 379, 390. 

49 C.J. P 1170 note 99. 

32. U.S.—Chicagro, etc., R. Co. v. U. 

5., 67 Ct.Cl. 300—New York, etc., 
R. Co. V. U. S., 63 Ct.Cl. 222, af- 
flrined 40 S.Ct. 67, 261 U.S. 123, 64 
L.E!d. 182. 

33. ,3 Opinion Attom^y General 
492. 

34. U.S.—Slavens v. U. S., Ct.Cl^, '25 

303 


S.Ct; 229, -196. U.S. 229, 49 Li.Bd. 
467. 

49 C. J. p 1170 note 3. 

Annulment of contract for violation 
of statutes. relating to transfer, 
assigrnment, or sublettlng of con¬ 
tracts see infra § 29. 

35. 16 Opinion Attorney General 
70. 

36. U.S.—^Pacific Air Transport v. 
U. -S.. 98 Ct.Cl. 649. 

Seld oomlilnatloiL to preveat oompet- 
itive 'blddinsr 

Agreement among operators of air 
mali lines to carry out a device by 
which extenslons of exlstlng lines 
would be granted and contracts for 



§§ 27-28 

that the postmaster general consented to the agree- 
ment to alio cate the contracts without competitive 
bidding,®*^ or that the postmaster general urged 
such agreement on the parties,since the statute 
makes no exceptionrof a combination or agreement 
consented to, or iustigated by, a public officer.39 
However, this statute does not authorize annulment 
of the contract of a successful bidder by reason of 
the fact that he had transferred his contract to an- 
other person, who was a competitor in the bidding, 
since this does npt show any combination to prevent 
bidding,^<> and it is not a ground for annulment of 
a contract for carriage of the mails that one person 
bid for the contract in behalf of himself and others 
unless the arrangement was made and designed to 
defraud the govemment by preventing competition 
in the bids, or in some other way.^i 

Failure to perform Service or disohedience of in- 
structions. The postmaster general may annui a 
contract in accordance with a, stipulation therein 
contained that he might do so in case of repeated 
failures, or for a failure, to perform Services ac- 
cording to contract.'*^ So also, if a contractor re- 
fused, after being instructed so to do, to give in- 
formation as to the preparations made by him for 
the performance of his contract, it may be an- 
nulled^® 

On discontinuance or curtailment of Services on 
route. The postal regulations authorize the post¬ 
master general to discontinue or curtail the Service 
on any route in whole or in part whenever, in his 
judgment, the public interest shall require it, or 
for any other cause, on allowing as full indemnity to 
the contractor one month’s pay on the amount of 
Services dispensed with and a p?:o rata compensation- 
for the amount of Services retained and con- 
tinued;^* and, where on discontinuing part of the 
Services the contractor refuses to accept the re- 
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maining work at a lower compensation, the post¬ 
master general may annui the contract on allowing 
one month*s pay as indemnity and relet the remain- 
ing Services.^® The power to terminate the con¬ 
tract by order of discontinuance allowing one 
month's extra pay is not predicated on an aban- 
donment of the entire Service.'* ^ Furthermore, after 
discontinuing the contract, the govemment is free 
to make such contracts as may be deemed best.*7 
Accordingly, after a portion of the Service is dis- 
continued, the department may permit the balance 
to be performed by others without first giving the 
contractor an opportunity to perform.^® The regu- 
lation authorizes a discontinuance for the purpose 
of readvertising and reletting the Service on an in- 
creased schedule, in preference to permitting the 
contractor to perform the increased Service at the 
pro rata to which he will be entitled under his con- 
tract*^ The exercise by the postmaster general 
of his authority to discontinue the contract cannot 
be reversed by the courts, in the absence of the 
existence of a fraudulent moti ve or bad faith,50 and 
relief to the contractor for hardships resulting 
from his mistake in making an improvident con¬ 
tract can only be obtained at the hands of con- 
gress.si 

Restoration of suspended contract, Where a mail 
traqsportation service, suspended because of alleged 
imperfect performance, is restored on conditiqn that 
the contractor shall pay the cost of the service dur- 
ing suspension, he is bound thereby, and cannot 
thereafter recover from the governtnent the amount 
paid by it for such service, and deducted from the 
moneys due him.52 

§ 28. - Bonds 

a. In general 

b. Scope, extent, and period of liability 
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c. Discharge or release of .sureties 

d. Enforcement and cancellation 

a. Ia General 

The object of the statute requirlng, all bids for 
carrylng the malis to be accompanied by a bond wlth 
approved sureties to pertorm the Services proposed In 
the bW Is to protect the government trom imposition 
through worthless bids, and other statutory provfsions 
requiring contracts for carrying the malis to be awarded 
to the lowest bidder must be construed In connection 
with the requlrements of this statute. 

The object o£ the statute requiring 'all bids for 
carrying the mails to be accompanied by a bond 
with approved sureties to perfoiim the Services 
proposed in the bid is to protect the government 
from imposition through worthless bids,53 and other 
statutory provisions requiring contracts for carry¬ 
ing the mails to be awarded to the lowest bidder 
must be construed in connection with the require- 
ments of this statute.S^ Even if the statutory re- 
quirements have been complied with in point of 
form, if the postmaster general is satisfied from 
other sources of Information that the bond is worth¬ 
less, he may and should treat the bid as though the 
bond had not accompanied it.® 5 A bond appearing 
on its face to have been alterM should not be ac- 
cepted®® unless by a note or in some way it is at- 
tested that the change was made with the assent 
of the parties.57 The law does not rejjuire that 
there should be witnesses to the b'ond, but it is ex¬ 
pedient, and safety requires thenl.®® An admitted 
derical error in a contractores bond due to a mis- 
take of a clerk in the post office department will not 
be pennitted to operate to the prejudice of the con- 
tractor.53 

h. Scope, Extent, and Feiiod of liiability 

General rules governing the scope and extent of lla- 
blHty on offlcers' bonds apply to bonds of mail con- 
tractors. 

General rules governing the scope and extent of 
liability on officers’ bonds apply to bonds of mail 


•contractors.®® The ^reties of a mail contractor 
are responsible to the goVernment for the whole 
term of the contract,®! and as well after the death 
of their principal as before,®2 and on the death of 
the prinqipal, before the expiration of the term for 
which the' contract was made, are bound to fulhll' 
its stipulation,®3 or, in case of nonfulfillment, are 
liable for the damages which may ensue from let- 
ting it at a higher price.®^ 

c. Discharge br Eelease of Sureties 

Any chande In the terms of the contract for carry- 
fng the mails releases the sureties on the contract for. 
subsequent liability thereon, and If a materlal change iSL, 
made in the bond by interiIneation or otherwise, subse¬ 
quent to Its exeeution, the Instrument Is thereby ren., 
dered vold. . 

Any change in the terms of a contract for carry-. 
ing the mails releases the sureties on the contract 
from subsequent liability thereon,®® and if a mate- 
rial change is made in the bond by interlineation or- 
otherwise, subsequent to its exeeution, the instru-. 
ment is thereby rendered void®® unless it can clear- 
ly be shown that after the change the parties as- 
sented to it and stili acknowledge the signing and' 
sealing as their act.®*^ So, where the contractors, 
have fuUy performed their duties in accordance with 
the terms bf the coritract, and their accounts have 
been adjusted and settied, and the route discon- 
tinued, this operate^ as a discharge of the sureties.®® 

EnfoxcemeiLt aaxd Cancellatiqp. 

An actlon wlil He against the contractor, and the. 
sureties on his bid for a breach of the bond; general, 
rules relating to the burden of proof and the admisslbil- 
Ity and weight and'suffleiency of the evidence ln actions. 
on bonds appJy in such actions. , 

An action will lie against the contractor and the. 
sureties 6n his bid for a breach of the bond.®® It 
is no defense to’ Isuch action that,' previous to the. 
.time when the surety entered into his obligation, 
the government had taken the obligation of another- 
surety for the* performance by the principal of the. 
same contract*^® pr that an action brought to enforce 
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eo. U.S.—U. S. V. Aicorn, C.C;Mo., 
145 F. 996. 

49 C.J. p 1168 note 48. ' 

Scope and extent of liability bn offl- 
c^al bonds g-enerally see Offleers § 


161. 
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321—18 Opinion Attorney General, 
414. 

Bischarg-e of sureties on offlcial 


bonds generally see Offleers § 165, 
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49 C.J. p 1169 note 58. . ' , 
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70. U.S.—^National Surety Co. y. TT^ 

' S., N.T., 123 F, 59 C.C.A 479. 
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it had been voluntarily dismissedJl Furthermore, 
it has been held that, where there are two inde- 
pendent undertakings, by one of which the prindpal 
and sureties shall be liable for the amount of the 
bond as liquidated damages to be recovered in an 
action of debt on the bond in case of a breach there- 
of, and the other constituting a contract of indem- 
nity to pay the govemment an amount contingent on 
the actual loss to the govemment occasioned by 
breach of stipulations to perform the Service by the 
bidder, a recovery on the latter bond for actual 
damages, occasioned by a breach of its provisions, 
constitutes no bar to an action on the other bond 
to recover the sum fixed as liquidated damages 
but there is also authority directly to the contraryJ^ 

Evidence. General rules relating to the burden 
of proof^^ and the admissibility*^® and weight and 
sufficiency'^® of the evidence in actions on bonds or 
official bonds apply in actions on bonds of this 
character, 

Cancellation, A bili by the surety on a contrac¬ 
tores bond to procure the cancellation thereof will 
not be entertained where complainant has an ade- 
quate remedy at lawJ'^ 

§ 29. -Transfer, Assignment, or Sublet-. 

ting o£ Contracts 

The purposes of the statutes relating to the trans¬ 
fer, assignment, or subletting of contracts for the car- 
riage of the maiis are to prevent llabllity of the govern- 
ment on the contract to any person other than the 
accepted bidder and to prevent speculating contractors 
from reapfng a proflt. Under these statutes the sublet¬ 
ting or transfer of a contract for the carriage of the 
maiis without the consent of the postmaster generat 
empowers the postmaster general to terminate the 
contract. 

The purposes of the statutes relating to the trans¬ 
fer, assignment, or subletting of contracts for the 
carriage of the maiis, are to prevent liability of the 


govemment on the contract to any person other than 
the accepted bidder^S and to prevent speculating 
contractors from reaping a profit out of the govem¬ 
ment by subletting for a sum smaller than contract- 
ed for.'^9 Under these statutes the subletting or 
transfer of a contract for the carriage of the maiis 
without the consent of the postmaster general,80 or 
for a sum smaller than that for which the con¬ 
tractor agreed to perform the Services,81 empowers 
the postmaster general to terminate the contract, 
and an annulment of the contract on this ground is 
effective even though no reason is assigned.82 

Nevertheless, under these statutes, the subletting 
or transfer of a contract for the carriage of the 
maiis without the consent of the postmaster gen¬ 
eral,83 or for a sum smaller than that for which 
the original contractor had stipulated to perform 
the contract,8^ does not render the original con¬ 
tract void, but merely voidable at the option of the 
govemment, it being discretionary with the post¬ 
master general whether or not he shall annui the 
contract;85 nor does the statute making null and 
void ali assignments or transfers of contracts for 
transporting the mail in any way affect the original 
contract for carrying the maiis, but operates only 
on the assignment or transfer thereof.85 Since the 
statutes relating specifically to contracts for the 
carriage of the maiis prohibit the assignment, trans¬ 
fer, or subletting of any contracts for the carriage 
of the maiis without the consent of the postmaster 
general, and declare -that contracts in violation 
thereof shall be “null and void,” it has accordingly 
been held that, because these contracts are illegal, 
the parties acquire no rights under them and they 
will not be enforced,87 and, prior to the enactment 
of these statutes, it had been held, under the stat¬ 
ute relating to transfers of public contracts general- 
ly, that one to whom a contract for carrying the 


71. U.S.—-National Surety Co. v. U- 
S., supra. 

49 C.J. P 1169 note 63. 

72. U.S.—S. V. Alcom, C.C.Mo., 
145 F. 995. 

73- U.S.—U. S. V. Oliver. C.C.L.a., 36 
F. 758. 

74. U.S.—^U, S. V. McCoy. Wash.. 24 
fi.Ct. 628. 193 U.S. 593, 48 LuEd. 
805. 

49 C.J. p 1169 note 66. 

Burden of proof on officlal bonds 
generally see Officers S 176 a. 

75. U.S.—National Surety Co. v. U. 
S., N.T.. 123 P. 294. 59 C.CJL 479. 

49 C.J. p 1169 note 67. 

76- U.S.—U. S. V, McCoy. Wash., 24 
S.Ct. 528, 193 U.S. 593, 48 LuBd. 
805. 

49 CJ. P 1169 note 63- 


77. D.C.—Pechstein v. Smlth, 14 
App.D.C. 27. 

78. N.T.—Oregron SS. Co. v. Otis, 3 
N.B. 485, 100 N.T. 446, 53 Am.R. 
221, appeal dismissed 6 S.Ct. 523, 
116 U.S. 548. 29 L.Bd. 719. 

79. Tex.—^Myers v. Pickett, 16 S.W. 
643, 81 Tex. 53. 

80. U.S.—McGinnis v. U. S., 27 Ct. 
Cl. 146—^16 Opinlon Attomey Gen¬ 
eral 61. 

49 C.J. p 1172 note 33. 

Surety on bond 

When, on mail carrier's default, 
surety on a bond takes over con¬ 
tract to carry naall, he stands for alj 
practical purposes in shoes of con¬ 
tractor and becomes the contractor 
within statutes restrictiniT assigrn- 
ment or transfer of aoy mail con- 
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tracts.—Clemons v. Huckaby, 37 So. 
2d 504, 251 Ala. 419. 

81. Tex,—^Myers v. Pickett, 16 S.W. 
643, 81 Tex. 63. 

82. U.S.—McGinnis v. U. S., 27 Ct 
CI, 146. 

83. Ala»—Clemons v, Huckaby, 37 
So,2d 504, 251 Ala. 419. 

49 C.J. P 1172 note 36. 

84. Tex,—Myers v. Pickett, 16 S.W. 
643, 81 Tex. 53. 

8B. Ala.—Clemons v, Huckaby, 37 
So.2d 604, 261 Ala 419. 

49 C.J. P 1172 note 38. 

86. Pa—Peet v. Hnight, 2 Pa.Co. 
445. 

87- Ga—-Nlx V. Bell, 66 Ga. 664. 

Pa—Peet v. Knlgfht, 2 Pa.Co. 446. 

49 C.J. P 1172 note 45. 
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mails had been transferred could maintain no aclion 
thereon against the United States,«s although it 
wouid seem that such a transfer would not be ab- 
solutely void under the statute, but that the govern- 
ment might treat the contract as annulled or recog- 
nize the transfer at its option, as discussed in 'the 
C.J.S. title United States § 95, also 65 C.J. p 1345 
note 10. 

Agreemcnts not forbiddcn by statui es. The stat- 
utes relating to the transfer or assignment of mail 
contracts do not prevent one who has contracted 
for carrjdng the mails from lawfully contracting 
with, or employing, another to perform for him 
the Services required by the contract,^» since the 
statute does not debar the contractor from having 
the assistance of servants®o or prevent a person 
who is actually agent for another, but who con¬ 
tracts in his own name, from holding the contract 
for the benefit of the person who performs the Serv¬ 
ice, and agreeing to collect and hold the pay for 
him and as his property when received.^^ 

Permission to sublet contract. Where a contract 
is sublet with the permission of the postmaster gen- 
eral, it creates a privity of contract between the sub-’ 
contractor and the United States on which’ he can 
maintain an action,?2 and this privity extends not 
only to compensation for Services, performed, but 
to extra pay for Services dispensed with.^® 

Reqtdsites and sufficiency of contract of sublet- 
ting. A statute providing that, when any person 
who has contracted for carrying the mails shall 
lawfully sublet any such contract, he shall file in 
the office of the postmaster general a copy of the 
contract, notice of which shall be sent to the general 
accounting office, contemplates only written con¬ 
tracts, and in no event can a contract for carrying 
the mails be sublet by an oral contract.®^ 

Breach of contract of subletiing. After a con¬ 
tract of subletting or substitution has been made and 
approved by the postmaster general’, a breach there- 


of by either party will render him liable in damages 
to the other.^5 

Termination of suhcontraci. The postmaster gen¬ 
erales approval of a subcontract for the carrying 
of the mails can be withdrawn at any time,^® and 
such withdrawal will have the effect of terminating 
the contractual relations between the contractor and 
his subcontractor;^7 and if, for any of the reasons 
stated in the original contract and also in the sub¬ 
contract, the postmaster general should annui the 
former, the latter would fail with it.®® Where a 
contract of subletting stipulated for a discharge 
thereof on the removal of the contractor before 
the expiration of his term, the contractor may re¬ 
fuse a contract for increased Service without be- 
coming liable in damages to the subcontractor.®® 

If a subcontractor for the conveyance of the mails 
abandons his contract, the post office department 
may employ temporary Service on the route,i and 
may reinstate the original cpntractor without per- 
mitting the subcontractor to resume Service under 
the subcontract.2 Without the consent of that de¬ 
partment the subcontractor cannot be rein stated by 
the contractor.® 

Bonds of subcdntractors. A bond given by a sub¬ 
contractor or.assignee of a mail contract, sublet 
in violation of the statute which renders the sub¬ 
letting null and void, is also null and void,^ and its 
invalidity may be asserted in an action thereon, not- 
withstanding defendant was a party to the illegal 
act® If, however, the contract between the parties 
does not amount to an assignment or transfer of 
the mail contract, the bond may be enforced.® 

§ 30. Rates or Compensation for Carr 3 Hhig 

MaUs 

a. In general 

b. Air carriers 

c. Railroad companies 


sa U.S.—SL Paul, eta, H. Co, v. TJ. 
S., Ct.CL, 5 S.Ct. 366, 112 U.S. 733, 
28 L.Bd. 861. 

49 CJ. p 1172 note 30. 

89. Ala.—Clemons v. Huckaby, 37 
So.2d 604. 251 Ala. 419. 

49 CJr. p 1172 note 47. 

WhexL snzety on liond, on mail car-. 
rier's • default, took over contract to- 
carry mail. surety could g-et soifie- 
one else to do the work for 'hfni 
without 'violation. of the statute re- ■ 
strictius assignment or, transfer of 
mail contracts.—Clemons v. Hucka- 
hy, supra. 

80, Me.—Frye v. Burdiclc, 67 Me. 
408.- 


91. Isr.Y.— Oregon SS. Co. v. Otis, 3 
N.E. 486, 100 N.T. 446, 450. 53 Am. 
R. 221, appoal dismissed 6 S.Ct. 
623. 116 U.S. 648, 29 L..Bd. 719. 

92. U.S.—Salisbury v. U. S., 28 Ct. 
‘ Cl. 62. 

49 C.J. p 1173 note 50. 

-93. U.S.—«Salisbury v. U. S., supra. 

^94. 16 Opinion Attorney General 
/ 280. 

95. Tex.—-Bort Wor^ etc.,,B. Co. v. 
Nabers. ' Cl'v.App.. 288 S.W. 255. 

49.,C.J- P 1173 note 64. 

96. Minn.—Gaines v. Trengrove, 79 
-N.W. 1046, 77 Minn. 349. 
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97. Minn.—Gaines v. Trengrove, su¬ 
pra. 

98. Minn.—Gaines v. Trengrove, su¬ 
pra. 

99. Ind.—'Wlngate v. McNamar, 28 
Ind. 481. 

1- lie-—^Liogan V. WoodJief, 17 So. 
69;8, 47 LaAnn. 1142. 

2. La.—^Lrogan v. Woodlief, supra. 

3. La,—Logan v. 'Woodlief, supra. 

4. Pa.—Peet v,- Knlght,. 2 Pa.Co. 
446w 

5. Pa.—Peet' v^ Kf^jght, supra. 

6. Ga.—Moon v, Potter, 42 S.H, 43, 

116 673. ' , . 
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d. Ocean carriers 

e. Effect of suspension or discontinuance 

of. Service 

f. Extra compensation 

g. Deductions and fines 

li. Overpayments and recovery thereof 

i. Waiver of, or estoppel to claim, com¬ 
pensation 

a. In General 

Where contracts for carry!ng the mails are made 
on advertisements and bids for the Service, the com¬ 
pensation Is flxed by the contract fn accordance with the 
amount of the bid aecepted. 

Where, as discussed supra § 27 'b, contracts for 
carrying the mails are made on advertisements and 
bids for the Service, the compensation is fixed by the 
contract in accordance with the amount of the bid 
accepted.7 

Reduction of speed and compensation. A proposi- 
tion for a reduction of speed with a corresponding 
reduction of compensation may be dealt with by 
the postmaster general as in his judgment the good 
of the Service and the interests of the public may 
demand.^ The statute relating to expedited Service 
has no application to a situation of this character 
and imposes no restriction on the postmaster gen¬ 
eral in dealing therewith.® 


V olunt ary Service. Where voluntary Service is 
aecepted by the department, and congress passes an 
act referring the claim therefor and directing how 
damages thereon, if any, shall be computed, the 
Service is thereby validated and the contractor en- 
titled to compensation><^ The fact that the post¬ 
master general made the order irregularly will not 
deprive the contractor of his right to compensation 
when he has performed the Services ordered.ii 

Presentaiion of claim for compensation. Presenta- 
tion of a claim for compensation to the second as¬ 
sistant postmaster general, his being the proper 
ofl5ce in the department for considering it, is equiva- 
lent to, and a compliance with, any mle requiring 
presentation to the postmaster general.12 

b. Air Oaniers 

Under statutory provisione the clvfl aeronauties 
board Is empowered and directed to flx and determine 
from tfme to time, after notice and hearing, the falr 
and reasonable rates of compensation for the transporta- 
tlon of mall by aircraft. 

Under statutory provisions the dvil aeronauties 
board is empowered and directed, on its own initia- 
tive, or on petition of the postmaster general or an 
air carrier, to fix and determine from time to time, 
after notice and hearing, the fair and reasonable 
rates of compensation for the transportation of 
mail by aircraft,and to make such rates effective 


7. U.S,—Gregory v. U. S., 100 Ct.Cl. 


319. 




17 

240. 

Opinion 

Attorney 

General 

17 

240. 

Opinion 

Attorney 

General 


10. U.S.—Wightman v. U. S., 23 Ct 
Cl. 144. 

IX. U.-B.—Sallsbury v. U. S., 28 C?t. 
CL 404. 

la. U.S.—Alvord V. TJ. S., Ct.Cl.. 95 
TJ.8. 366, 24 Li.Ed. 414. 

13. U.S.—Transcontlnental & West¬ 
ern Air V. Civil Aeronauties Board, 
App.D.a, 69 S.Ct. 756, 336 tJ.S. 601, 
93 L.Ed. 911—Capital Airlines v. 
Civil Aeronauties Board, 171 F.2d 
339, 84 U.SA.pp.I).C. 176, eertloraii 
denled 69 S.Ct. 890, 336 U.S. 961, 
93 T^-Ed. 1113—^Pan American Air¬ 
ways V. Civil Aeronauties Board, 
171 F.2d 139, 84 U.S.AppiD.C. 96. 
Power of board 

Where board properly reguired air 
carrier separately to repbrt expens¬ 
es of holding: company originaBy in- 
curred by air carrier, paliure to maie 
such report neeessitated bbard’s 
judsmesit allocation of certaln per 
cent of air carrlei^s exeeutive' de¬ 
partment expense to holdln^ compa¬ 
ny in determinins compensation for 
canylns the mail and such iallooa- 
tlon which Involved a large degree 


of Judgment was well wlthin the 
powers of the board.—^Pan American 
Airways v. Civil Aeronauties Board, 
supra. 

PresnxnptioaLS 

Where statute empowering board 
to fix fair and reasonable rates for 
transportation of air mail was not 
necessarily retroactive and was as 
apt with respect to the future as it 
was to the past, eourt was requlred 
to ffive great welght to presumptlon 
against retroactivlty and to limited 
legislative purpose apparent from 
history.—Transcontlnental & West¬ 
ern Air V. Civil Aeronauties Board, 
169 P.2d 893, 83 U.S.App.D.C. 358, 
afflrmed 69 S.Ct. 766, 336 U.S. 601, 
93 LiJESd. 911. 

JTLSt compensation. 

Congress, in enacting statute au- 
thorizlng board to fix fair and rea¬ 
sonable rate of compensation . for 
transportation of mail by aircraft, 
did not Intend that board should de¬ 
termine and pay Just compensation 
in the sezise' in whlch that term IS' 
used in Fifth Amendment to federal 
Constitution.—Capital Airlines v. U. 
S., 90 P.Supp. 926, 116 Ct.CL 860, cer¬ 
tiorari denled 71 S.Ct. 121. 
Xntexventlon 

(1) In proceedlng by board for de- 
termination of mail rates to be paid 
to certlficated transatlsntlc air mnii 
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carriers, board could permlt noncer- 
tlficated transatlantic airline carry¬ 
ing cargo between many of the same 
areas and points without advantage 
of mail payments to Intervene and 
could limlt Intervention to final rate 
determinations and to Issues Involv- 
Ing extent, If any, to which ordinary 
cargo operations of mail carriers 
should be underwritten with mail 
pay.—Seaboard & Western Airlines 
V. Civil Aeronauties Board, C.A-D.C., 
181 F.2d 515, certiorari denied, 70 S. 
Ct. 997, 339 U.S. 963, 94 L.Ed. - 

(2) Under statute providlng that 
board is empowered on its own 
initiative or on petition of postmas¬ 
ter general or of air carrier to deter¬ 
mine reasonable rates for compensa¬ 
tion for transportation of mail by 
aircraft, presence of postmaster gen¬ 
eral is intended to protect the pub¬ 
lic interest, and hence a private ob- 
Jecting air carrier is not entitled to 
intervene on sole ground of protec- 
tion of the public interest.—Sea- 
board & Western Airlines v. CivU 
Ajeronautlcs Board, supra. 

tJhder prior statutory pxovlslonsi 
where air mail contracts were an- 
nulled by the postmaster general by 
virtue of statutory authorlty, it was 
held that such annulment did not 
forfelt air mail pay eamed by plain- 
titCs under the contracts before such 
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from stich date as it shall determine to be proper;i4. 
but such statutory provisions are not intended' to 
underwrite the profitable operation of the carrier’s 
business^S or to indemnify the carrier against loSs 
and guarantee any retum on the investments,^® 
since such a construction in practical effect would 
have the tendency to transform it into a cost-plus 
System of regulation.i'^ It has been stated that in the 
administration of these statutory provisions a com- 
putation of the revenues and expenses of the car¬ 
rier is required,i8 since the board in fixing and 
determining the fair and reasonable rates of com- 
pensation should take into' consideration the heed 
of the air carrier to insure the performance bf the 
Service and to maintain and continue the develop- 
ment of air transportation required for commerce, 
postal Service, and national defense.^^ However, 
these statutory provisions do not give the board au- 
thority to make rates retroactive beyond the date 
on which the carrier*s petition was filed .20 Since 
the statutory provisions require notice and hearing, 
notice and an opportunity to be heard are requisite 


§ 30 

to the validity of an order of the bodrd as to rates, 
and, where no issue is framed on the subject of the 
order, as required by the rules*of the 'civil aeronau- 
tics board, and no evidence is received on the sub¬ 
ject, the order of the board is without the requisite 
notice and opportunity to be heard .22 

Judicial review. Under the statute providing that 
any order, affirmative or negative, issued by the 
board, except any order in respect of any foreign 
air carrier subject. to presidential* approval, shall 
be subject to review by a designated court, it has 
been held that temporary rate orders are not re- 
viewable,^^ since they are not final.^^. By ,the pro¬ 
visions of the statute the right of review is hmited 
to a person having a substantial interest.in such 
order,25 and, since the presence of the postmaster 
general in a rate proceeding is for the protection of 
the public interest, an objecting private air carrier 
is not entitled to appeal an order determining the 
rate of mail pay on the sole ground of protecting 
the public interest.26 


annulznexitj and not pald to plalntllEs 
at the time of such annulment; and 
plaintllEs were therefore entitled to 
recover the amount of such accnied 
pay,—Pacific Air Transport v. U. S., 
98 Cta. 649, 

14 U.S.—^Transcontlnental & West¬ 
ern Air V. Civil Aeronautlcs Board, 
APP.D.C., 69 S.Ct. 766, 336 U.S. 601, 
93 L.Ed. 911. 

15. U.S.—Capital Airlines v. Civil 
Aeronautlcs Board, 171 F.2d 339, 
84 U-S-App.D.C. 176, certiorari de- 
nied 69 S.Ct. 890. 836 U.S, 961, 93 
KEd. 1113. 

16. U.S.—Capital Airlines v. U. S., 
90 F.Supp. 926, 116 Ct.Cl. 860, cer¬ 
tiorari denied 71 S.Ct. 121. 

17. U.S.—^Transcontinental & West¬ 
ern Air V. Civil Aeronautlcs Board, 
App.I).C., 69 S.Ct. 766, 336 U.S. 601, 
93 LuEd. 911. 

18. D.C.—^Pan American Airways v. 
Civil Aeronautlcs Board, 171 F.2d 
139, 84 U.S.APP.D.C. 96. 

Set-offs 

Where civil aeronautlcs hoard had 
set up reserve against receivables 
due from Axis and Axis-dominated 
countries for caniagre of mail ap- 
pearing on air carrier^s books as 
revenue and such receivables later 
became collectlble and board 'deter- 
mined that such amounts would not 
be treated as'income fn computation 
of net revenue 6f air carrier in test 
year In determining' compensatlon 
for carrylng the mail, board properly 
directed that when postmaster gen¬ 
era! should collect any of the old ac- 


counts he should set them olC 
agalnst the amounts otherwise due 
the air carrier.—^Pan American Air¬ 
ways V, Civil Aeronautlcs Board, 171 
P.2d 139, 84 U.S.APP.D.C. 96. 

19. U.S.—^Transcontinental & West¬ 
ern Air V. Civil Aeronautlcs Board, 
App.D.C., 69 S.Ct. 766, 336 U.S. 601, 
93 L.Bd. 911. 

D.C.—^Seaboard & Western Airlines 
V. Civil Aeronautlcs Board, C.A, 
181 F.2d 616, certiorari denied 70 

S.Ct. 997, 339 U.S. 963, 94 L.Bd.- 

—^Pan American Airways v. Civil 
Aeronautlcs Board, 171 F.2d 139, 
84 U.S.APP.-D.C. 96. 

Reasonable retum 

Since the board may consider need 
of air carrier for compensation to 
insure transportation of mail and 
enable carrier under efficient man- 
agement to continue development of 
air transportation for postal Service 
and national defense, a carrier is en¬ 
titled 'to reasonable return plus need 
measured by economicaJ manage- 
ment, and any excess used to offset 
uneconomical management or opera¬ 
tion is not permitted.—Seaboard & 
Western Airlines v. Civil Aeronau- 
ties Board, C.AD.C., 181 F.2d 616, 
certiorari denied 70 S.Ct. 997, 339 
‘U.S. 968, 94 L.Ed. —. 

20. U.S.—^Transcontinental & West¬ 
ern Air v: Civil Aeronautlcs Board, 
APP.U.C., 69 S.Ct. 766, 336 U.S. 601, 
93 L.Erd. 911. 

■' ' ' I . ' 

TTnchallenged order 

Final rate fllxed by order of civil 
aeronautlcs board for caprlng of 
mail by an airline could not be r^- 
vis^d retroactiveiy by 'board-to cov- 
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er period in which -order was un- 
challenged.—Capital Airlines v. Civil 
Aeronautlcs Boailrd, 171 F.2d 339, 84 
U.S.App.B.C. 176, .certiorari denied 
69 S.Ct. 890, 336 U.S. 961, 93 L.Bd. 


21. D.C,—^Pan American Airways v. 
Civil Aeronautlcs Board, 171 F.2d 
139, 84 U.S:App.D;C. 96. 

22. D.C.—-Pan American Airways v. 
Civil Aeronautlcs Board, supra. 

23. U.S.—Seaboard & Western Air¬ 

lines V. Civil Aeronautlcs Board, 
C.A.D.C.. 181 F.2d 616, certiorari 
denied, 70 S.Ct 997, 339 U.S. 963, 
94 L.Bd.-. 

24 D.C.—Seaboard & Western Air¬ 
lines V. Civil Aeronautlcs Board, 
supra. ■ 

25. D.C.—Seaboard & Western Air¬ 
lines V. : Civil Aeronautlcs Board, 
supra. 

Denlal of lutexventlon 

Under the statute providing that 
a person having a suhstantlal Inter¬ 
est may appeal from an' order of the 
civil..aeronautlcs board, court of ap- 
peals could review orders denylng 
air carrier interventlon In proceed- 
^ng for determlnatlon of mail > pay 
to be allowed other air carriers only 
if those orders disposed of any 
rights ‘ of I Intervener by eifeotually 
denying them.—Seaboard & Weistern 
Airlines v. ClvU Aeronautlcs Bo^d. 
supra. - T . 

26. D.C.-*-Seaboard & Western Alr- 
. lines V. Cfvil' Aeronautlcs Board, 

supra. .t . 
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c. EaOroad Coznpasues 

(1) In general 

(2) Land grant railroads 

(1) In General 

Statutory provfslons require ali railway common car- 
riers to transport such mail matter as may be offered 
for transportation by the United States for which Serv¬ 
ice they are to receive a falr and reasonable compensa- 
tion to be fixed by the Interstate Commerce Commission. 

Althougli a railway company owes no common- 
carrier obligation to eitber the United States or 
the general public to transport mail,27 on the en- 
actment *of the statute which 'requires all railway 
common carriers to transport such mail matter as 
may be' offered for transportation by the'United 
States in the manner, under the conditions, and with 
the Service prescribed by the postmaster general,^» 
it became not only proper, but necessary, that pro- 
Vision be made for compensating them,*2-9 and the 
statute accordingly declared that they should be en- 
titled to receive fair and reasonable compensation 
for such transportation and for the Service con- 
nected therewith.20 To this end the statute em- 
powered and directed the Interstate Commerce 
Commission to fix the fair and reasonable compen- 
sation which the carrier is entitled to receive,and 
to prescribe the methods for ascertaining such 
rates,22 and to make such classification of carriers 
as may be just and reasonable and, where just and 
equitable, fix general rates applicable to all car¬ 


riers in the same classification and this last pro- 
vision does not preclude an examination of the gen¬ 
eral rate applicable to a particular carrier,24 
on the contrary, requires the commission to take 
rates paid to other carriers into account^s Such 
rates are to be fixed by the Interstate Commerce 
Commission only after notice and hearing,26 and 
the determination of the commission as to fair and 
reasonable compensation to a railroad for carry- 
ing the mail is given presumptive weight27 and 
places the burden on the carrier to show that the 
general rate is unfair and unreasonable as applied 
to it,22 and the burden is not on the commission to 
show that the rate is fair and reasonable.29 

By virtue of these provisions, the commission h 
authorized to state a fair and reasonable rate of 
compensation for mail Service rendered from and 
after the date of application for such determina¬ 
tioni® The statute provides that after a specified 
time from the entry of the rate order^the post¬ 
master general or a carrier is authorized to apply 
for a reexamination of the order,4i and under this 
provision, where the commission changes the classi¬ 
fication of a carrier as to give it a higher general 
classification and rate of compensation,'the carrier 
is entitled to compensation at such rate from the 
date of the order effecting fhe changei2 Where 
application is made for reexamination, the commis¬ 
sion has power to determine that the rate of com¬ 
pensation being received is proper and sufficient. 


27. U.S.—Lovisville & N. R. Co. v. 
Alabama Public Service Commis¬ 
sion, D.C.AIa., 93 F.Supp, 644— 
Soutbem Ry. Co. v. Alabama Pub¬ 
lic Service Commission, P.CAla., 
91 F.Supp. 980. 

Va.—^Plemingr v. Commonwealth ex 
reL Clinchfield R. Co., 61 S.E.2d 1, 
191 Va. 288. 

28. U.S.—^U. S. V. Jones, Ct.Cl., 69 
S.Ct. 787, 336 U.S. 641, 93 L.Ed. 
938, rebearingr denied 69 S.Ct. 1150, 
1161, 337 U.S. 920, 93 luEd. 1729. 

49 C.J. p 1173 note 65. 

29. U.S.—^New York Cent. R. Co. v. 
U. S., 66 CLCl. 115, affirmed 49 S. 
Ct 260, 279 U.S. 73, 73 L.Ed. 619. 

30. U.S.—U. S. V. Jones, Ct.CL, 69 
S.Ct. 787, 337 U.S. 641, 93 L.Ed. 
938, rehearlns denied 69 S.Ct. 1150, 
1161, 337 U.S. 920, 98 L,.Ed. 1729. 

31. U.S.—^U. S. V. Jonesv supra— 
New Jersey & N. T. R, Co. v. U. 
S., 80 CtCl. 243. 

32. U.S.—^U. S. V. Jones, CtCL, 69 
S.Ct. 787, 336 U.S. 641. 93 L.Ed. 
938, rebearing denied 69 S.Ct. 1150, 
U61, 337 U.S. 920, 93 LJEkL 1729. 

49 CJ. P 1173 note 70. 


ICetliod of computatioaL eonstmed 
The order of the Interstate Com¬ 
merce Commission, under statute, 
that *‘in computingT the miles of 
Service of a storage car or lesser 
unit, the maximum space authorized 
in either direetion of a round-trip 
car run shall be regarded as the 
space to be computed In both direc- 
tions unless any part of the car con- 
talnlng such unit be used by the 
railroad company In the return 
movement,” was held to include, un¬ 
der the term “lesser unit,” “closed- 
pouch space” and not solely “stor- 
age-space” units.—Chlcago & B. I. 
R. Co. V. U. S.. 72 CLCl. 407. 

33. U.S.—U. S. V. Jones. CLCl., 69 
S.Ct. 787, 336 U.S. 641, 93 L,Ed. 
938, rehearing denied 69 S.Ct. 1150, 
1151, 337 U.S.. 920, 93 L.Ed. 1729— 
New Jersey & N. T. R. Co. v. U. 
S., 80 CtCl. 243. 

34. U.S.—U. S. V. Jones. Ct.Cl.. 69 S. 
Ct. 787, 336 U.S. 641, 93 L.Ed. 938, 
rehearing denied 69 S.Ct. 1150, 
1161, 337 U.S. 920. 93 L.Ed. 1729, 

35. U.S.—^U. S. V. Jones, supra; 

36. U.S.—^U. S. V. Jones, supra. 

,37- U.S.—^U. S. V. Jones, supra. ^ 
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38. U.S.—U. S. V. Jones, supra. 

39. U.S.—^U. S. V. Jones, supra. 

40. U.S.—^Nevada County Narrow 
Gauge R. Co. v. U. S., 65 CtCl. 327. 
affirmed 49 S.Ct. 260, 279 U.S. 73, 
73 l,.Bd. 619—New York Cent. R. 
Co. V. U. S.. 66 Ct.a. 116, affirmed 
49 S.Ct. 260. 279 U.S. 73, 73 L.Ed. 
619. 

41. U.S.—^U. S. V. Jones, CtCL, 69 
S.Ct. 787, 336 U.S. 641, 93 L.Ed. 
938, rehearing denied 69 S.Ct. 1150, 
1151, 337 U.S. 920, 93 Li.Ed. 1729. 

42. U.S.—^acon. D. & S. R. Co. v. 
U. S., 79 Ct.Cl. 29S-^Macon, D. & 
S. R. Co. V. U. S.. 78 Ct.CL 261. 

Acqxdesceuoe 

The acceptance by a ralliHjad for 
a short perlod of time, without pro- 
test, of continued payment for trans¬ 
portation of malis at former classi¬ 
fication rates less than those of a 
new classification ellected by an or¬ 
der of the Interstate Commerce Com¬ 
mission, did not amount to acQuies- 
cence on the part of the carrier or 
bar Its right to recpver compensa¬ 
tion at the higher classification rate. 
—Maeon, D. & S. R. ,Co. v. U. S., 79 
CtCl. 298—^Macon, D. & S. R. Co. v. 
U. S.. 78 CtCL 251. . 
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or it may find that the carrier is entitled to more 
and order that it be paid,43 and, since the application 
forreexaraination initiates the proceeding, the order 
for increased rates should relate to the time it was 
filed.^'^ In other words, if the claim of the rail- 
roads is just they should be paid the increased rates 
from the moment the application is filed.45 The 
rate of pay for storag^e space of cars on round-trip 
mail routes, as fixed retroactively by the Interstate 
Commerce Commission, applies on the return trip 
where no part thereof was used by the railroad com- 
pany,^® and the carrier*s right thereto is not de- 
feated by the failure of the post ofiSce department 
to restate the Service accordingly.**'^ 

It has been held that an order of the commission 
refasing to increase an allowance to a railroad mail 
carrier is a negative order, and not an aflSrmative 
order, within the Urgent Deficiencies Act, 28 U.S. 
CA. § 41, giving the district court jurisdiction of 
cases to enjoin, set aside, annui, or suspend orders 
of the commission.^3 Furthermore, it has been 
stated that congress cannot be assumed to have 
made the extraordinary remedy of the Urgent 
Deficiencies Act applicable for the determination of 
the validity of railroad mail orders, even if affirma¬ 
tive.^® However, the absence from the Railway 
Mail Pay Act, 39 U.S.C.A. § S23 et seq, of a pro- 
vision for judicial review and the denial of juris¬ 
diction imder the Urgent Deficiencies Act, 28 U.S. 
CA. § 41, does not preclude every character of 
judicial review,®^ as, under certain circumstances, 
such as the failure of the commission to order pay- 
ment of the full amount payable under the finding 
of reasonable compensation, or if the order for 

43 . U.S.—^NTevada County Nairow 
Gange R. Co. v. U. S., 65 Ct.Cl. 327, 
afflrmed 49 S.Ct. 260, 279 U.S. 73, 

73 L.Ed. 619—New York Cent. R. 

CJo. V. U. S., 65 Ct.Cl. 115, afflrmed 
49 S.Ct 260, 279 U.S. 73. 73 L.Ed. 

619. 

44 . U.S.—Nevada County Narrow 
Gauge R. Co. v. U. S., 65 Ct.Cl. 327, 
afflrmed 49 S.Ct. 260, 279 U.S. 73, 

73 L.Ed. 619. 

49 CJ. p 1174 note 77. 

45. U.S.—U. S. V. New York Cent. 

R. Co., Ct.Cl., 49 S.Ct. 260, 279 U. 

S. 78, 79, 73 L.Ed. 619. 

49 CJ. P 1174 note 78. 

48, U.S.—Chicago, etc., R, Co. v. U. 

S., 63 Ct.Cl. 585. 

«7. U.S.—Chicago, etc., R. Co. v. U. 

S., supra. 

49 aj. p 1174 note 80. 

48 , y.S.—^U. s. V. Griffln, Ga., 58 S. 

Ct 601, 303 U.S. 226. 82 L.Ed. 764. 

Actions to enjoin or set aside orders 
of Interstate Commerce Commls- 


additional compensation is confiscatory, the court of 
claims may have jurisdiction, as discussed in Federal 
Courts § 330, and, since the district courts have ju¬ 
risdiction of any civil action relating to the postal 
laws, a suit will lie if the commission is alleged to 
have acted in excess of authority or otherwise il- 
legally.51 

Prior to the ohligatory statute considered above, 
no railroad company, except those aided by land 
g^ants, discussed infra subsection (2) of this sub- 
division, could be compelled to carry the mails,®^ 
and such a company was at liberty to decline the 
Service if it chose to do so.^® Under former stat- 
utes which fixed maximum rates for the carrying of 
mails by railroad companies, the compensation for 
carrying the mails by such companies was entirely 
within the discretion of the postmaster general, sub- 
ject to the limitaton as to the maximum imposed by 
congress.54 A • railroad company was not neces- 
sarily entitled to the maximum rate allowed by law, 
but the postmaster general could make contracts 
at lower rates if he was able to do so,55 the stat- 
utes merely fixing a maximum price, beyond which 
he could not incur a liability,56 and of which the 
carrier was bound to take notice.^*^ Furthermore, 
it has been held that, even in the absence of any 
contract, express or implied, where a railroad ren- 
ders Service under compulsion as a public necessity, 
expecting that a satisfactory arrangement will be 
made, and the department accepts the Services, it 
should in conscience be paid for.^S 

Inferior Service suhstituted by dgreement Where 
the govemment accepts from a railroad company an 
inferior substituted Service in lieu of an agreed 

Co., Ct.Cl., 49 S.Ct. 260, 279 U.S. 
73, 73 L.Bd. 619. 

49 C.J. p 1174 note 83. 

63, U.S.-—^Alabama Great Southern 

R. Co. V. U. S., 25 Ct.Cl. 30, af¬ 
flrmed 12 S.Ct. 306, 142 U.S. 616, 
35 L.Ed. 1134. 

49 O.J. p 1174 note 83. 

Co. V. 

U. S., Kan., 32 S.Ct. 702, 225 U.S. 
640, 56 L.Ed. 1236. 

49 C.J. P 1174 note 85. 

55. U.S.—Chicago, etc., R. Co. v. U. 

S. , 49 Ct.Cl. 463, afflrmed 87 S.Ct. 
241, 242 U.S. 621, 61 L.Ed. 533. 

49 C.J. P 1174 note 86. 

56., U.S.—Alabama Great Southern 
R. Co. V. U. S., 25 CtCl. 30, af¬ 
flrmed 12 S.Ct. 306, 142 U.S. 615, 
35 L.Ed. 1134—*18 Oplnlon .Attorr, 
ney General 248. 

57. U.S.—Alabama Great Southerxi 

R. Co. V. U. S., supra. 

58. U.S.—Chicago, etc., R. Co. v. U. 

S. , 48 Ct.Cl. 149. 


sion generally see Commerce 9 148 
d (3). 

49. U.S.—U. S. V. Griffln, supra. 

50. U.S.—U. S. V. Griffln, supra. 

51. U.S.—^U. S. V. Griffln, supra. 
Aetion held not arhltrary 

Determination of Interstate Com¬ 
merce Commission that general rates 
applicable to a partlcular class of 
carriers for carrying mail were fair 
and reasonable as applied to par¬ 
tlcular railroad was not arbitrary or 
unreasonable under the partlcular 
circumstances dlscloslng that com¬ 
mission in the Initial stage made its 
statlstical and mathematical com- 
putatlons under a partlcular plan 
and in the final stage auaJlfled such 
computatione by the consideration of 
other pertinent factors.—^U. S. v. 
Jones, CLCl., 69 S.Ct. 787, 336 U.S. 
641, 93 L.Ed. 938, rehearing denied 
69 S.Ct. 1160, 1151, 837 U.S. 920, 93 
L.Bd. 1729. 

52. U.S.—U. S. V. New York, etc., R. 

311 


54. U.S.—Atchlson, etc., R. 
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Service 'rendered impossible of performance by a 
washout of a raiirbad compan/s tracks and pays 
fifty per cent of the contract price which the rail- 
road 6ompany atcepts without objection or reserva- 
tion, no action will lie for further conipensation.59 

(2) Land Grant Railroads 

Under the land grant acts, railroads alded by land 
grants are obJiged to carry the malis, and statutory pro- 
vfsions allowlng land grant railroads a certain per cent 
of the fuit compensatlon to be paid railroads generally 
for carrying the mails are not subject to Judlcial review. 

Under the land grant acts, railroads aided by land 
grants are obliged to carry the mails,and, since 
it is provided by statute that 'United States mails 
shall be transported on railroads receiving land 
grants in aid of their construction at suoh pricie as 
congress may by law direct, statutory provisions al- 
lowing land gprant railroads a certain per cent of' 
the full compensation to be paid iailroads generally 
for carrying the mails are not subject to judicial 
review.®! In order to constitute a land grant with- 
in the statutes, the lands granted must aid or help 
the construction and a road so constructed is 
a land aided or land grant road, and not other- 
wise.®^ However, the burden imposed by the stat¬ 
utes attaches on the acceptance of the aid,®^ no 
matter how disproportionate to the cost of con- 
structing the road aided®® The provisions of the 
statutes limiting the amount of compensation at- 
tach to ali tracks of a land grant company,®® in- 


cluding those subsequently built,®*^ although ^ a 
railroad built partly by a land grant is entitled, ‘for 
transportation of the mails, to full rates for such 
portion of the road as was not aided by tfie land 
grant.®® The provisions of the statutes are not 
confined to the mere transportation of the mails, 
but include all Services in connection therewith,®^ 
and they attach to the carrier like an easelnent or 
charge,*^® and affect every carrier which may'there- 
after use the road whatever the nature of its ten- 
ure,*^! although it received none of the Isbid and 
obtained no benefit from the grant.72 - . 

Matter not within purview of statute. The stat¬ 
utes governing the compensation to be paid to land 
grant railroads do not include,; as paft of the mail, 
empty mail bags, which, by another statute, are 
classified with other property of the United States 
for transportation by freight or express.^^ 

Estoppcl of govemment to enforce statutes. In- 
action of the post office department for a long pe- 
riod to require a land aided railroad to transport 
mail at eighty per cent of the compensation of other 
railroadis which are not land aided does not estop it 
to force such road to transport mails *at the eighty 
per cent rate.l^ 

d. Ocean Camers 

Under the statute providing for the eompensatlorr 
for the carrlage of mali by ocean carriers, In the case 
of a vessei of the United States the postmaster general 


59. U.S.—Chicago, etc., R. Co. v. U. 

S-, 46 Ct.Cl. 396. 

49 CJ". P 1179 note 75. 
eo. U.5.—New York, etc., R. Co. v. 
IT. S., Ct.Cl.. 40 S.Ct. 67, 251 U.S. 
123, 64 L..Ed. 182. 

49 CJ. P 1174 note 82. 

61- U.S.—^Missouri Pac. R. Co. v. 
U. S., Ct.CL, 46 S.Ct. 598, 271 U.S. 
603, 70 L.Ed. 1109. 

49 aJ. p 1174 note 90. 

62. U.S.—Grand Tmnk Western R. 
Co. V. U. S.. CtCl., 40 S.Ct. 309, 
252 U.S. 112, 64 L.Bd. 484—Chicas- 
go, etc., R -Co. V. U. S., 14 Ct.Cl. 
125, reversed on other grounds 104 
U.S. 687, 26 UEd- 893. 

Bffect of release 

(1> Under Transportation, Act, 
railroad acquired status of a non- 
land grant road for purpose of de- 
terminlng rates for transportation of 
United States mail immediately on 
filSng reguired release wIth secre- 
tary of inteiior, and its rlght was 
not conditioned on subsequent ap- 
proval of the release l>y secretary-— 
Seahoard Air Liine R. Co. v. U. St^ 
83 F.Supp. 1012^ 113 Ct.Cl. 437, cer¬ 
tiorari denied 70 S.Ct. 88, 338 U.S. 
849, 94 L.Ed;- 

(2) Where purported releases llled 


hy railroad with secretary of in¬ 
terior for purpose of securlng status 
of a nonland grant road for purpose 
of determinlng rates for transporta¬ 
tion of United States mail did not 
conform with requirements pre- 
scribed by secretary when they were 
flled, but a few weeks thereafter the 
releases were approved by secretary 
despite their variance, railroad*s 
transition from a land gprant to a 
nonland grant road did not take place 
untll date of secretary’s approval.—- 
Southern Pac. Co. v. U. S., 69 P. 
Supp. 211, 107 Ct.CL 513, certiorari 
denied 68 S.Ct. 55, 332 U.S. 767, 92 
L..Ed. 343. 

63- U.S.—Grand Tmnk Western R. 
Co. V. U. S., Ct.Cl., 40 S.Ct. 309, 262 
U.S. 112, 64 LuEd. 484—Chicago, 
etc., R. Co. V. U. S., 14 CtCl. 126. 
reversed on other grounds 104 U. 
S. 687, 26 L,.Ed. 893. 

64. U.S.—Grand Tmnk Western R. 
■ Co. V. U. S., Ct.Cl., 40 S.Ct. 309, 262 

U.S. 112, 64 L.Ed. 484. 

65. U.S.—Grand Tmnk , Western R. 
Co. v, U. S., supra. 

66- U.S.—Chicago, etc,, R. Co. v.‘U. 

S., Ct.Cl.. 30 S.Ct. 470, 217 U.S. 
' 180, 54 L.Ed. 721. 
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67. U.S.—Chicago. etc., R. Co. ▼. U. 

S., CtCl., 80 S.Ct 470, 217 U.S. 180, 
64 L.Ed. 721. 

68. U.S.—U. S. V. Alabama, etti,'* R 

Co.. CtCl., 12 S.Ct 306, 142 U.S. 
616, 36 L.Ed. 1134. . . 

49 C.J. p 1174 note 97. 

69- U.S.—^Mlssouri Pac. R Co. v. U. 

S., 60 CtCl. 183—^Missouri Pac. R 
Co. V. U. S.. 69 CtCl. 624.' 

49 C.J. p 1174 note 98. 

70. U.S.—Grand Tmnk Western R 
Co. V. U. S., CtCl., 40 S.Ct 309, 
262 U.S. 112, 64 REd. 484. 

49 'C.3-. p 1176 note 99. 

71- U.&—Grand Tmnk Western R 
Co. V. U. S., supra. 

49 C.J. p 1175 notes 99,1, 

72. U.S.—Grand Tmnk Western R. 
Co. V. U. S., supra—Chicago,. etc., 
R Co. V. U. S., CtCl., 30 S.Ct 470, 
217 U.S. 180, 64 L..Ed. 721. 

73. U.S.—-St Liouis, etc., R Co. ▼. TT- 

S., CtCl., 40 S.Ct 120, 261 U.S. 198, 

■ 64 L..Ed. 226. 

49 C.J. p 1175 note 3. 

74L U.S.—Grand Tmnk Western R 
Co. V. U. S., 63 CtCl. 473, affirmed 
40 S.Ct 309; 262 U.S. 112, 64 JjJSO. 
484. 
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-may allow compensatlon not In excess of a designated 
maximum.' 

Under the statute, 39 U.S.C.A. § 654, and similar 
statutes, in the case of a vessel of tiija United States, 
the postmaster general may allow for carriage of 
mail by ocean carriers -compensation not in ex¬ 
cess of a designated maxiinum,^^ and where he fixes 
the compensation at the maximum rate he may not 
pay less.76 The annulment by act of congress of 
a contract for the carriage of ocean mails is not 
intended’to operate on a voyage previously started 
by one of the vessels of the contractor,77 and,, 
such vessel having made the round trip, the con¬ 
tractor is entitled to compensation therefor.78 

’ Since^ the ppstmaster general, by statute, may re¬ 
quire the taransportation by any steamships of mail 
between the United States and any foreign port 
at the compensation fixed under authority of kw,- 
except 'as otherwise provided by treaty or conven- 
tion, ali ships, fegardless of fiag, are required to 
transport such mail tendered by the postmaster gen¬ 
eral, or his representative, under penalty of a fine 
and a refusal of clearance.^^ Thus, where mail is 
transported to a foreign port without any express 
contract but in accordance with the above statutory 
provisions, and it is not shown that the carrier 
agreed to look to some one else for its compensa¬ 
tion, the primary liability to pay for these Services 
is on the United States,®® since the carrier, except 
where the United States has disavowed liability for 
the charges for'the carrying of convention mails 
prior to deinanding the Services under this sec- 
tion,8i ha's the right to assume that the one who 
demanded the Service intended to pay for it,®^ 

75. XT.S.—Pacific Mail SS. Co. v. U. 

S., 28 CtCl. 1. 

Cfomptroller ffenoral 
There was no Justificatlon for the 
comptroller generales applicatlon of 
a rate and classificatlon lower than 
that certlfled to him by the post of¬ 
fice department and provided by the 
contract for carrying*'mails.—United 
Fnilt Co. V. U. ’S., 93 Ct.Cl. 97. 

f oxeifim porta 

In determlnlng compensation for 
carrylngr mails between ports of 
United States and ports of Canal 
Zone, latter are considered foreigrn 
ports.—^Luckenbach S. S. Co. v. U. S., 

CtCl., 50 S.Ct. 148, 280 U.S. 173, 74 
Ir.£d. 356. 

'«ea poBtage,” wlthin meaning of 
prior statute, is difference between 
total postage and United States in- 
land postage, plus Inland postage of 
foreign receivlng country ■ when 
•charged, and all Intermediate trans¬ 
it charges when made.—^Pacific 
fiS. Co. V. U. S., 28 Ct.CL 1. I 
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and a contract to pay compensation is implied.®® 
Fuxthermore, where the carrier looks primarily to 
the United States for payment, although there has 
been a disavowal of liability by the United States 
subsequent to the demand for Services under this 
section which is protested by the carrier, the Unit¬ 
ed States is liable for, t^ie payment of the compen¬ 
sation provided for in the postal laws and regula- 
tions,®4 especially where convention and noncon- 
vention mails are commingled.®® 

e. Effect of Snspension or Discontinnaiice of 
Service 

The authority of the po8‘tmaster. general, under the 
postal regulatlons, to dlscontinue or curtaii the servlce 
on any route In whole or In part on allowlng as full In- 
demnlty to the contractor one month’s pay on the amount 
of the Services dispensed with, and a pro rata com¬ 
pensation for the amount of Services retalned and con- 
tinued, Is, |n substance, Incorporated In the instructions 
given by the department to bidders for contracts, and 
constitutes a part of the contract when made. 

The authority of the posmaster general, under 
the postal regulations, to discontinue or curtaii the 
Service on any route in whole or in part whenever, 
in his judgment, the public interest shall require it, 
or for any other cause, on allowing as full indem- 
nity to the contractor one month^s pay on the 
amount of Services dispensed with, and a pro rata 
•compensation for the amount of Services retained 
and continued, is, in substance, incorporated in the 
instructions given by the department to bidders for 
contracts, and constitutes a part of the contract 
when made.®® The contractor takes the risk if the 
exercise of this authority might leave bnly the in- 
demnity stipulated, that is,, one month’s extra pay.®7 

assumed by country under whose 
fiag tbe sWp was reglstered in ac¬ 
cordance with postal convention pro¬ 
visions, no recovery of compensation 
was allowed for the carriage of con¬ 
vention mails after such refusal.— 
Standard Frult & Steamshlp Co. v. 
U. a., supra. 

82. U.S.—^United Fruit Co. v. U. S., 
81 F.Supp. 602, 112 CtCl. 6i9— 
United Fniit Co. v. U. S., 103 CtCl. 
303. 

83. U.S.—^United Fruit Co. v. U. S., 
103 CtCl. 303. 

84k U.S.—^United Fruit Co. v. U. S., 
81 F.Supp. 602, 112 CtCl. 519. 

85. U.S.—^United Fruit Co: v. U. S., 
81 F.Supp. •602, 112 CtCl. 619. 

86. 19 <!>plnlon Attomey General 
146. 

49 C.X p 3,176 note 17. 

87. U.S.—Slavens v. U. a., Ct.Cl., 25 

S.Ct 229, 196 U.a. 229, 49 li.£d. 
467. ’ ' ‘ 


Oontpensa-fcloii. of particnlar carriers 
determlned 

U.S.—United Fruit Co. v. U. S., 93 
Ct.Cl. 97—^Dollar Steamship Lines 
V. U. S., 84 CtCl. 346—^American- 
West African Line, Inc., v. U. S., 
76 CtCl. 235. certiorari denied 64 
S.Ct 48, 290 U.S. 628, 78 L.Ed. 547. 

76. U.S.—Pacific Mail aS. Co. v. U. 
S., 28 CtCl. 1. 

77. U.S.-—Pacific Mail SS. Co. v. U. 
S., CtCl., 103 U.S. 721, 26 L.Ed. 
419. 

78. U.S.—Pacific Mail SS. Co. v. U. 
S., CtCl., 103 U.S. 721, 26 L.Ed. 
419. 

79. U.S.—United Fruit Co. v. U. S., 
81 F.Supp. 602, 112 CtCl. 619. 

80. U.S.—United Fruit: Co. v. U. S., 
103 CtCl. 303. 

81. U;S.—^Standard Fruit & Steam- 
ship Co. V. U. S., 103 CtCl. 669. 

33ffeot,of oonventloii . 

Where. defendant disavowed..lia¬ 
bility, claiming that obllgation was 
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The extra pay given hy the contract for Services 
dispensed with is not a penalty for breach of con¬ 
tract, but a compensation for changes in the Serv¬ 
ice,88 and is in the nature of liquidated damages.89 
Thus, it was held that the contractor was entitied 
to the extra pay provided for in the regulations 
and contract, when the postmaster general availed 
himself of his right thereunder to discontinue the 
Service by reason of the Civil War,®^ although the 
contractores routes lay within the enemies’ lines,81 
or where the postmaster general, on refusal of the 
contractor to perform the Services contracted for 
at a reduced rate, transferred the Service to another 
person.82 The claim for extra compensation does 
not accrue until payment thereof is due, namely, 
one month after the end of the current quarter.83 

Right as affected by default of contractor, If 
the contractor is himself in default for neglect or 
failure to perform and the contract is annulled on 
that ground by the department,84 or the Service is 
discontinued at the request of the defaulting con¬ 
tractor himself, he cannot recover the one month’s 
extra pay;®® but, if the discontinuance as only in 
part, the contractores right to extra pay is not for- 
feited by subsequent misconduct on the other part, 
although the one may be set off against the other.® 6 

Right of subcontractor to extra pay. The privity 
of contract between a subcontractor and the United 
States created by the subletting of the original con¬ 
tract with the permission of the postmaster gen¬ 
eral, as discussed supra § 29, extends not only to 
compensation for Services performed but to extra 
pay for Services dispensed with,®^ and the subcon¬ 
tractor may sue to recover such extra pay,® 8 and 
the fact that the contract sublet was obtained by 
fraudulent and corrupt practices will not affect the 
right of the subcontractor to extra pay on discon- 
tinuing the contract where he performed the Serv¬ 
ice apparently in good faith and without notice of 
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the corrupt and fraudulent practices whidh had se- 
cured it.®® 

f. Extra Oompensatioii 

(1) Additional Service 

(2) Expedited Service 

(3) Additional and expedited Service 

(1) Additional Service 

(a) In general 

(b) Contracts requiring additional Serv¬ 

ice without compensation 

(a) In General • 

A contractor, !n the absence of an expresa contract 
80 providing, is not entitied to extra compensation, ai- 
though by statute the postmaster generat is empowered 
to allow a contractor compensation for additional Service. 

Where Service performed by a mail contractor 
in addition to that required by an express con¬ 
tract between him and the govemment is voluntary, 
the govemment is not liable for such additional 
Service,! since a contractor, in the absence of an 
express contract so providing, is not entitied to 
extra compensation,® although by -statute the post¬ 
master general is empowered to allow a contractor 
compensation for additional Service,® but before it 
can be paid it must appear that the sum to be paid 
is expressed in the order and added on the books 
of the department,^ and that Service additional to 
that required by the contract has been performed.® 
A proposal for increased Service with the order 
made thereon does not constitute a new contract, 
but simply an alteration of the existing contract in 
the manner provided by statute.® 

Delivery within eighty rods of railroad station. 
Under regulations so providing, the delivery of 
the mails by a railway carrier within eighty rods 
of a railway station is included as part of the rail¬ 
road route, and the railway company is not entitied 
to additional pay for such Services^ in the absence 
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88. U-S.—Salisbury v. IT. S., 28 Ct. 
Cl. 52. 

89. U-S.—Mordecal v. U. S., 19 CLCl. 
11 . 

9a U.S.— Campbell v. U. S., 19 Ct 
Cl. 320. 

49 C.J. p 1176 note 21. 

91. U-S.—Campbell v. TT. S., supra. 

92. U.S.—Wreford v. U. S., 32 Ct 
Cl. 416. 

49 aJ. p 1176 note 23. 

93. U.S.—Salisbury t. U. S., 28 Ct 
Cl. 404. 

94. U.S.—Huse v. U. S.. 44 Cl^Cl. 19, 
affirmed 32 S.Ct 119, 222 U.S. 496, 
56 I<.Sd. 285. 

95. U.S-—Walsb V. XJ, 21 CtCl. 
268. 


98. U.S.—Walsh v. U. S., supra. 

97. U.S.—Garman v. U. S.. 34 CtCl. 
237—Salisbury v. U. S., 28 CtCl. 
62. 

98. U.S.—Salisbury v. U. S., supra. 

99. U.S.—Garman v. U. S., 34 CtCl. 
237. 

1- U.S.—St Louls Southwestem R. 
Co. V. U. S.. CtCl., 43 S.Ct 490, 
262 U.S. 70, 67 L.Ed. 868. 

49 C.J. p 1176 note 12. 

2. U.S.—Gregory v. U. S., lOO CtCl. 
' 319. 

Xacreased mali 

Contractor who, for a stated sum, 
si^eed for a definite period to carry 
the mail “■whatever may be Its size, 

314 


welght or Increase'* durin^ the term 
of the contract Is not entitied to re¬ 
cover extra compensation because of 
increased mail.—Gregory v. U. S., 
supra. 

3. 3 Opinlon Attorney General 1. 

49 C.J. p 1176 note 34. 

4. U.S.—Cosffrove v. U. S., 31 CtCl. 
382. 

5. U.S.—Cosgrrove v. U. S., supra. 

6. U.S.—Grifflth v. U. S., 22 Ct.Cl. 
166. appeal dismissed 11 S.Ct 1005, 
141 U.Sw 212, 35 LuEd. 719. 

7. .U.S.—Jacksonville, etc., R. Co. t. 
U. S., 21 Ct.Cl. 166, aflirmed 7 S.Ct 
48. 118 U.S. 626, 30 L.Ed. 278. 

49 CJr. p 1176 note 38. 
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of an express contract so providin^.S The pay for 
such Services must ,be held to be included in the 
general compensation fixed for the routes.» 

Delivery to clevated railway station. The car- 
riage of the mails up and down the steps at ele- 
vated railroad stations is called for 'by a contract 
for performing the covered regulation wagon, mail 
messenger, transfer, and mail station Service on a 
mail route, in whioh the contractor agreed to take 
the mails from and deliver them to the post offices, 
mail stations, and cars, since delivery of the mail at 
the foot of the steps would not be sufi&cient^O 

Additional Services perfortned on request of un- 
authorised agent. A contractor for carrying the 
mails is not entitled to extra compensation for Serv¬ 
ices outside the terms of his contract, which were 
performed on compliance with the unauthorized de- 
mand of the local postmaster, where, on protest to 
the postmaster general, the contractor was prompt- 
ly relieved from such Services and another contract 
was made for their performance.il 

Increased weight resulfing from cnactment of 
parcel post hm. Under a statute authorizing the 
postmaster general to add to the compensation for 
transportation of mails on railroad routes for the 
remainder of the contract term not exceeding a 
certain per cent thereof, because of the increased 
weight resulting from the enactment of the par¬ 
cel post provision, the power of the postmaster 
general to grant or withhold additional comperisa- 
tion within the limit set is conclusive except on con- 
gress, so that a railroad company cannot by reason 
of an increase in the weight of the mails due to 
the postal provision maintain, a olaim for addition¬ 
al compensation in excess of that allowed by its 
contractio 

Quarters for distribution of registered mail, 
R^lations requiring railroad companies to pro¬ 
vide at stations where transfer clerks are employed 
suitable and sufficient rooms for handling and stor- 
ing the mails were intended. to embrace transfer 
Service at those points where mails are transferred 
from one railway company to another, but not to 
include the fumishing of quarters free of expense 
for the distribution of registered mail where it is 


handled in ali respects as in a local post office.i* ‘ 

Who may sue for extra compensation. Where a 
contract for mail carriage was sublet, without filing 
a copy of the subcontract or obtaining the written 
consent of the postmaster general, and the govern- 
ment, although accepting the Service performed by 
the subcontractor, neither had nor recognized any 
cohtractual relation except with his principal, treat- 
ing the former as the agent of the latter, an ac- 
tion for extra Service exacted by the government 
over his protest, but performed by the subcontrac¬ 
tor, was properly brought by and in the name of 
the contractor.i^ 

On reversat of direction of route. Under postal 
regulations which authorize the postmaster general 
to change schedules of departures and arrivals in 
ali cases witliout increase in pay provided that the 
running time be not abridged, if the direction of a 
mail route is reversed but the change requires no 
greater speed or increase of distance, the carrier 
is not entitled to any increase in pay, even though 
the change may involve him in serious loss.l5 

(b) Contracts Requiring Additional Service 
without Compensation 

Withiii well-deflned limitations, the postmaster gen¬ 
eral may Incorporate In contracts 'for the carriage of 
the malis and enforce stipulations requiring the per- 
formance of new or additional servIce, without extra 
compensation. 

Within weft-defined limitations, the postmaster 
general may incorporate in contracts for the car¬ 
riage of the mails and enforce stipulations requir¬ 
ing the performance of new or additional Service 
without extra compensation.i® The purpose of the, 
provisions is to require performance without ad¬ 
ditional compensation for new or additional Serv¬ 
ice which might arise from improved methods in 
the transaction of business of the post office de- 
partment and in the increased .demand or Service 
resulting from the grovrth and development of 
towns and cities,!*^ and gives to the postmaster 
general very considerable discretion calling for 
additional Service which might resuit from these 
causes without compensation.The phrase "new 
and additional service” is generally held to mean 
such Service as only increases the volume of the 


8. U.S.—Minneapolis, etc., B. Co. v. 
U. S., 24 Ct.Cl. 360. 

9 . U.S.—Jacksonville, etc.. R. Co. v. 
U. s.. 21 <;:t.Cl. 166. afflrmed 7 S. 
Ct. 48, 118 U.S. 626. 30 L..Bd. 273. 

10. XT.S.—TJ. S. V. Utali. etc.. Stage 
Co.. 26 S.Ct. 69. 199 U.S. 414, 60 L.. 
BcL 251. 

11. U.S.—Travis v. U. S., CtCL, 26 
S.Ct. 233, 196 U.S. 239. 49 L..Ed. 


461—Slavens v. U. S., CtCl.. 25 S. 
Ct. 229, 196 UjS. 229, 49 457. 

12. U.S^—St. Louis Soutixwestern R. 
Co. V. U. S., Ct.Cl.. 43 S.Ct, 490, 262 
U.S. 70, 67 L-Bd. 868. 

13. U.S.—Bush V. TJ. e., 66 Ct.Cl. 88. 
49 C.J. p 1177 note 46. 

14. U.S.—Hunt V. U. S., Ct.Cl., 42 S. 
Ct. 6. 257 U.S. 126, 66 L.Bd. 163. 

31S 


16. U.S.—In re Smlth, 26 Ct.Cl. 178. 

16. U.S.—Slavens v. U. Sw, Ct.CI., 26 
S.Ct. 229. 196 U.S. 229, 49 L..Bd. 457. 

49 C.J. p 1177 note 48. 

17. U.S.—U. S. V. Utali. etc., Stage 
Co., Ct.CI., 26 S.Gt.. 69. 199 U.S. 
414. 50 L.Bd. 251. 

18. U.S.—^U. S. V. Utah, eta, Stage 
Co.. supra. 
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kind of Service specified in tlie contract,!® and as 
a general nile no claim can be made for extra com- 
pensation for such services .20 However, the phrase 
is not one of exact meaning, defining the pre- 
cise extent of the obligation incurred, and permits 
the court to give it a reasonable. construction with 
a view to doing justice between the parties,^! and 
if the Services, altihough of the same character, 
greatly increase the burden of the contractor and 
are not such as are contemplated by either of the 
parties when the contract was made, the contractor 
will be entitled to extra compensation and it is 
also well settled that the postmaster cannot under 
contracts of the character under consideration or- 
der Services of a different character not within the 
contractual arrangement-^s New and additional 
Service is not Service differing in kind.^^ 

(2) Expedited Servio 

Under the statute providing compensatlon for^lex- 
pedited Service in the carrying of maii, ^‘expedited Serv¬ 
ice” means a speedier performance of each trfp than 
was originaiiy stipuiated. 

Under the statute, 39 U.S.C.A. § 441, providing 
compensation for expedited Service in the carry¬ 
ing of mail, “expedited service’" means a speedier 
performance of each trip than was originaiiy stip¬ 
uiated for.25 “Men and horses” are included iiti 
the term “stock and carriers*' as used in the stat- 
ute,26 and increased compensation for expedited 
Service is to be calculated on the basis of the nec- 
essary men and stock required to perform the Serv¬ 
ice under the original contract.27 The “fifty per 
centum upon the contract as originaiiy let,” within 
the meaning of the statute, is fifty per cent on 
the compensation for ali tihe Service rendered both 
as originaiiy stipuiated and as increased by addi¬ 
tional Service,28 which is to be determined by the 
rates fixed in the original contractas The statu- 
tory limitation on the amount of compensation to 
be allowed for expedited mail Service is equally 


obligatory on both parties, limiting the authority of 
the postmaster general, and notifying the contractor 
of such limitation,‘20 and, if the compensation al¬ 
lowed is in excess of the statute, the action of the 
postmaster general is ultra vires, and to that ex¬ 
tent void,8i and, if shown by the evidence to be 
materially in excess, the contract will be deemed 
to have been made in mutual mistake of fact^^ 
The postmaster general must decide ali the facts ex- 
isting and prospective which relate to expedited mail 
Service, and from his decision, which is the resuit 
of his judgment and discretion, no appeal lies.38 
A proposal for expedited Service with the order 
made therein does not constitute a new contract, 
but simply an alteration of the existing contract in 
the manner authorized by the statute.84 

Actions. An order expediting Service ordinarily 
is received as evidence of its value, but if made in 
mistake of fact or through fraudulent representa- 
tions, and rescinded by the postmaster general, the 
contractor must prove his case,85 although where 
the gQvernment seeks to set aside an order of ex- 
pedition on the ground that the compensation ex- 
ceeds the limitation of the statute the burden of 
proof is on it®8 

(3) Additional and Expedited Service 

A contractor may be entitled to compensation for 
both additional and expedited Service. 

Where the postmaster general increases expedi- 
tion and requires additional Service by one order 
at the same time, and the contractor performs ac- 
cordingly, he is entitled to compensation for both.37 

g. Dednctioiis and Fines 

The postmaster Is authorized to make deductlons 
from the pay of contractors for failures to perform Serv¬ 
ice according to contract, and Impose flnes on them for 
other delinquencles; and when mali contracts are made 
they become subject to the provision of the statute, and 
the authority to make deductlons and to Impose fines 
becomes a part of the contract. 


19. U.S.—^Union Transfer Co. v. TJ. 
S., 36 Ct.Cl. 216—Otis v. U. S.. 20 
CtCl. 815, afflnned 7 S.Ct 449. 120 
TJ.S. 115. 80 Ii.Ed. 609. 

20, U.S.-^lav€ns v. U. S., Ct-d., 25 
S.Ct 229, 196 TJ.S. 229, 49 L.Ed. 
457. 

49 C.J. p 1177 note 52. 

21m TJ.S.—^U. S. V. tJtah, etc., Stage 
Co., Ct.Cl.. 26 S.Ct. 69. 199'U-S. 
414, 50 L..Ed. 251. 

22. TJ.S.—^U. S. V. Utali, etc., Stage 
Co., supra. 

49 aJ. p 1177 note 54. 


43 S.Ct. 70, 260 U.S, 60, 67 L.Ed. 
131. 

49 C.J, p 1178 note 65..- 
24- TJ.S.—Woolverton v. U. S., 27 Ct 
Cl. 292. 

25. 17 Opinion Attomey General 

166. 

26. U.S.—U. S. v. Piatt, Cal., 15 S.Ct. 
498, 167 U.S. 113, 39 L.Ed. 639— 
TJ. S. V. Yoorbees, Neb., 10 S.Ct. 
841. 136 U'S. 660, 34 L.Ed. 258, 

27- TJ.S.—^U. S. V. Voorbees, supra. 

28. TJ.S.—Allman v. TJ. S., CtCL. 9 
S.Ct. 632, 131 U.S. 31, 33 L.Ed. 51. ^ 
overruling 17 Opinion Attorney i 

General 166. i 

49 C.J. p 1178 note 61. | 
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29. TJ.S.—^Allman v. TJ. S., supra. 

30. TJ.S.—Parker v. TJ. S., 26 Ct-CL 
344. 

31. TJ.S.—Parker v. TJ. S., supra. 

32. TJ.S.—Parker v. TJ. S., supra. 

33. TJ.S.—Grifflth v. TJ. S,. 22 CtCl. 
165, appeal dlsmlssed 11 S.Ct. 1005, 
141 U.S. 212, 36 L.Ed. 719. 

34. U.S.—Grifiltb v. U. S., supra. 

35. U.S.—Parker v. U. S., 26 CtCL 
344. 

49 G.J. p 1178 note 68. 

86. U.S.—^Parker v. U. S., supra. 

37- U.S.—Salisbury v. U- S.. ,28 Ct 
Cl. 404. 


23. U.S.—Preund v. U. S., CtCl., 
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The postmaster general is authorized to make 
deductions froin the pay of contractors for failures 
to perfonn Service according to contract, and im- 
pose fines on them for other delinquencies,38 and 
-wiien mail contracts are made they become subject 
to the provision of the statute, and the authority to 
make deductions and to impose fines becomes a 
part of the contract.39 pines imposed by virtue of 
the statute are in the nature of liquidated damages 
for the public inconvenience caused by a contrac¬ 
tores negligence,40 and take contracts for carrying 
the mails out of the ordinary rules of law regulat- 
ing penalties and liquidated damages^^ 

Contractors sul?ject to statute. Except as to 
contractors for transporting the mail between the 
United States and a foreign country who are gov- 
emed by a statute somewhat different in its pro- 
visions, the statute applies to all contractors wheth- 
er they be natural persons* or corporations^^ 

Grounds for deductions or fines. Under the stat¬ 
ute under consideration, a railroad which enters 
into a contract to carry the mails on the conditions 
prescribed by law, among which are that contracts 
shall be made for the conveyance of the mails with 
due frequency and speed, and that the postmaster 
general shall require all railroads carrying mails 
to comply with the tenns of their contracts as to 
time of arrival and departure of said mails, is lia- 
ble to fines or deductions from its compensation 
for failure to maintain its mail train schedules;^3 
and an omission by the post oflSce department for 
a number of years to exercise its power to impose 
fines or make deductions on this ground, where 
the delays were of less than twenty-four hours, 
does not prevent it from exercising its power in 
case of shorter delays^^ So the violation of a stat¬ 
ute prohibiting the contractor from delivering mail 
matter to a person not authorized to receive it 

38. TJ.S.—Chlcago, etc., R. Co. v. U. 

S., CtCl., 8 S.Ct. 1194, 127 U.S. 406, 

32 li^Sd. 180. 

49 CLJ. p 1179 note 76. 

PtovlBloii essentlal 

‘The Service to be performed Is of 
sncli a character that a provision of 
that kind is 'essent^al to the succeas- 
ful performance of the most impor¬ 
tant function incident to the execu- 
tive hranch of the Government.**—■ 

Otis V. U. S., 24 ChCl, 61, 72. 

39. IT.S.—Otis V. TJ. ^ supra, - 

^ XJ.S.—Parher v. U. B., 26 Ct.Ca. 

844. 

4L TT.S.—Parker v. U. 'S., supra, 

49. IT.S.— Chicago, etc.„ R. Co. v. XJt 

S., CtCa., 8 S.Ct. 1194p 127 U.S. 

406, 82 L.Bd. 180. 

49 C.J. p 1179 hote 82. 
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authorizes the imposition of a fine,^^ and, where a 
railway company refiises or neglects to execute 
its contract by furnishing the necessary space in 
a depot for the proper handling of the mails, the 
department may rent it and withhold the cost there- 
of from the contract earnings of the road.^^ On 
the other hand, under a statute providing that no 
pay shall be allowed for the use of ‘'wooden full 
railway post-office cars run in any train between 
adjoining Steel cars,” the postmaster general is 
not authorized to refuse compensation to the con¬ 
tractor because it had run wooden cars in its trains 
between the engine and Steel underframe cars and 
adjoining Steel underframe cars.^*^ Where certain 
mail containers carried on plaintifFs road were des- 
tined for a connecting line, the station of which 
was more than eighty rods distant, plaintifFs duty 
in connection therewith ceased when they left the 
cars of plaintifT, and it became the duty of defend- 
ants under their own postal regulations to trans¬ 
fer them to their destination and to provide for 
their carriage, and a deduction from the compensa¬ 
tion of the railroad of the cost of such transfer is 
unauthorized.^3 

Discretion of postmaster general. The postmas¬ 
ter general is the judge whether deductions sihall 
be made or fines imposed,^9 and it has very gener- 
ally been held that the power conferred on the 
postmaster general to make deductions for failure 
to perform Services according to contract or to im- 
pbse fines for other delinquencies is discretionary,so 
and his decision is not reviewable by the courts^i 
in the absence of fraud52 or a manifest abuse53 
or excess®^ of the power conferred on him by the 
statute. He may make deductions or impose fines 
according as it may seem to him just and proper 
to do so under the particular oircumstances of 
the case,55 and prior to statutory amendment spe- 

60. U.S.—^Minneapolls, etc., R. Co. v. 

U. S., 24 Ct.Cl. 850. 

49 C.J. p 1179 note 93. 

51- U.S.—Allman v. U. S., Ct.Cl., 9 
SvCt. 632. 131 U.S. 31. 33 L.Ed. 51 
—Parker v. U. S.. 26 Ct.Cl. 344. 

52. U.S.—^Minneapolis, etc., R. Co. v. 
U. S., 24 Ct.Cl. 360. 

53. ' U.S.—Great Northern R. Co. v, 
U. S., Minn., 236 F. 433, 149 C.C.A. 

. 485. 

64. U.S.—Great Northern R. Co. v. 
U. B., supra—^Minneapolls, etc., R. 
Co. V. U. S., 24 Ct.Cl. 350. 

49 C;X p 1180 note 97. 

55. 18 OplzLlon Attomey Ctenerai 

313—14 Oplnlon Attomey General 
. 179. 


43. U.S.—^Kansas City Southern R. 
Co. V. U. S., Ct.Cl., 40 S.Ct. 267, 
252'U.S. 147, 64 L.Ed. 500—Louis- 
ville, etc., R. Co. v. U. S., 63 Ct.Cl. 
238. 

44. U.S,—^Kansas City Southern R. 
Co. V. U. S., Ct.Cl., 40 -S.Ct. 257. 262 
U.S. 147, 64 L.Ed. 600—Louisville, 
etc., R. Co. V. U. S... 63 Ct.Cl. 238. 

45. 15 Opinlon Attomev General 
.? 0 . . 

46; 'U.Si^—^Mlssouri Pac. R. Co. v. U. 
S., 47 Ct-Cl. 377. 

47. U.S.—^Missourl Pac. R. Co. v. U. 

S., '63 Ct.Cl. 12. . 

48. U.S,—Chlcago, .etc;, R. Co. v. U. 
S., 62 Ct.Cl. 490. 

49'. Uis.—Parker v.' U^ S., 26 ‘Ct.Cl. 

344r—Otis V. U. S.. 24 Ct.Cl. 61. 

49 C.J. p 1179 note 92. ‘ 
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cifically authorizing a change or remissiori of fines 
and deductions in his discretion it had been held 
that where a deduction had been ordered by the 
postmaster general, and he subsequently became 
satisfied that the order was made under a mis- 
apprehensron of the facts, he could rescind it.^® 

Amount of fine hnposed. The statute places no 
limitation on the amount of the fine which may be 
imposed against the contractor,'®and, under postal 
laws and regulations providing that. the fine shall 
in each case be such as the postmaster general may 
impose in view of the gravity of the delinquency, 
the penalty imposed may be commensurate to the 
loss sustained by t3ie govemment by reason of 
such delinquency.®® The exercise by the postmas¬ 
ter general of his discretion as to the amount of 
fine imposed cannot be reviewed by the courts un- 
less he marufestly abuses or exceeds the power thus 
conferred on him.®® 

From what moneys collected, The power to im¬ 
pose a fine can be exercised as long as there is. 
money remaining due on the particular contract 
violated,®® since the authority to impose a fine, 
as a general rule, is limited to the subject matter 
of the particular contract violated and, to the pay- 
ments which would otherwise be due to the con¬ 
tractor, and the postmaster general caimot de- 
duct a fine from moneys due on other contracts.®® 
It has been held, however, that a contract for car- 
riage of the maiis may be so drafted as to authorize 
the postmaster general to deduct • from compensa- 
tion due under it the amount of a fine imposed for 
delinquency under a previous contract fuUy com- 
pleted.®® 

Evidence of imposiHon or payinent of fine. A 
document authenticated by the postmaster general, 
under the seal of the department, reciting the im- 
position of a fine on a mail route contractor is ad- 
missible as evidence of such fact,®^ and is suffi¬ 
cient prima facie to support a charge against the 
contractor, in his account with the department, of 
the amount of the fine;®® but it is not sufficient 


evidence that the fine has been paid, so as to au¬ 
thorize a judgment for its amount against a sub- 
contractor, through whose fault it. was incurred.®® 

Exclusiveness of remedy. Although under the 
present statute it is provided that contractors shall 
also be answerable in damages for the proper care 
and transportation, and be accountable for any loss 
or damage resulting by reason of the failure to ex¬ 
ercise due care, under the prior statute, not so 
providing, it was held that where the postal au- 
thorities established regulations for imposition of 
fines and making deductions for failure to perfonn 
Services according to contracts, and for other de- 
linquencies, and contracts for carrying the maiis 
were made in contemplation of these regfulations, 
the only remedy of the United States in case of de- 
fault of contractors resulting in loss of maiis was 
through the imposition of fines and the making 
of deductions,®*^ although it was also held that such 
remedy was not exclusive.®® Furthermore, under 
the prior statute, it was held that the United States 
could not sue the contractor for breach of con¬ 
tract;®® and especially was thi»s so where the post 
office department, with full knowledge of the facts, 
deducted from the compensation of a mail carrier 
a penalty for loss and damage to mail.^® 

Under contracts for carriage of maiis to foreign 
coimtries. Under the former statute authorizing 
imposition of fines on contractors for carriage of 
mail to foreign countries, it was held that the power 
of the postmaster general to impose a fine on a con¬ 
tractor for the transmi^ion of maiis to and from 
foreign countries for any unreasonable or unneces- 
sary delay in the departure of the maiis, or in the 
performance of the trips, was limited to the cases 
and for the causes specified in the act^^ Further¬ 
more, it was held that a recommendation made by 
the postmaster general to the secretary of the navy 
to make a deduction from the pay of a contractor, 
on the ground that a portion of the serviCe was 
performed by a steamer not of the class stipulated 
for in the contract, was not the imposition of a fine, 
within the terms of that act^® 


56;. 18 Oplnion Attorney General 
313. 

57. U.S.—Great Northern R. Co. v. 
U. S., Minn., 236 F. 433. 149 C.C.A. 
485. 

58. U.S.—Great Northern R. Co. v. 
U. S., supra. 

49 OJT. p 1180 note 3. 

59. U.S.—Great Northern R. Co. v. 
U. S., supra. 

eo. U.S.—Parker v. U. S., 26 Ct.Cl. 
344. 

49 C.J. p 1180 note 5. 


61. U.S.—^Parker v. U. S., supra. 

62. U.S.—^Parker v. U. S., supra. 

49 C.J. p 1180 note 7. 

63. U.S.—Great Northern R. Co. v. 
U. S.. Minn., 236 F. 433. 149 C.C.A. 
485. 

64. U.S.—U. S. V. McCoy, Wash., 104 
F. 669, 44 aCJ^ 125. 

65. U.S.—^U. S. V. McCoy, supra. 

66. Iia.—^Riley v. Hart, 3 La.Ann. 
184. 

67. U.S.—^U. S. V. Atlantic Coast 
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Line R. Co.. NXL, 216 F. 66, 131 C. 
C.A. 364, L.R-A.1915A 374. 

49 CJ. p 1180 note 13. 

68. U.S.—United Fruit Co. v. U. S., 

C. C.A.La., 33 F.2d 664. 

69. U.S.—U. S. V. United Fruit Co., 

D. C.Mass., 292 F. 308. 

70. U.S.—Union Pac. R. Co. v. U. S., 
Utah. 219 F. 427, 134 C.CJL 325. 

71. U.S.—U. S. V. Collins, C.C.N.T., 
26 F:Oas.No.l4.8S4. 4 Blatchf. 142. 

72. U.S.—^U. S. V, Collins, supra^. 
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1l Overpaymeiits and Eecovery Thereof 

Under a statute provldlng for the recovery of wrong- 
ful or fraudulent payments of compensatlon, overpay- 
ments which have been made In consequence of fraud¬ 
ulent representatlons, or under a mistake of fact, or by 
rcason of misconstruction or misapprehension of the law 
by an offlcer of the department, may be recovered. 

Under a statute providing for the recovery of 
wrongful or fraudulent payments of compensation, 
it has been held that, where overpayments have 
been made to mail contractors in consequence of 

fraudulent representations,'^^ or under a mistake of 

fact,"^^ or by reason of misconstruction or misap- 
prehension of the law* by an officer of the depart¬ 
ment,they may be recovered in an action by the 
govemment,'^® or the money so paid out may be 
deducted from other money due the payee,77 with- 
out waiting for the amount of Ihe overpayments to 
be ascertained by suit,78 or a counterclaim there- 
for may be set up in an action by the contractor 
to recover compensation due him,^» In this way, a 
multiplicity of suits and circuity of action are 
avoided.80 However, the statute does not extend 
to a case where an additional allowance was not in 
excess of the maximum permitted, where no fraud 
is shown on the part of the contractor or of a post 
office employee, and where there -was no mistake of 
fact®^ 

EstoppeL The inaction of the post office depart¬ 
ment during a long period does not fumish any es- 
toppel against the govemment.82 

Actions. Rules governing actions for recovery 
of pa 3 rments generally apply to actions against mail 
contractors to riecover money obtained by them 
fraudulently or through mistake.*^ 


§ 30 

i. Waiver of, or Estoppel to Claim, Compeusar 
tion 

A mail contractor may walve, or be estopped to 
claim, compensation. 

A mail contractor accepting compensation for 
Services at a certain rate without objection will be 
held to have assented to such rate and cannot re¬ 
cover more than the sum so accepted,^^ and he 
cannot recover on an implied contract for a greater 
amount.* 5 So also, it has been held that, where 
Service, whether rightly or wrongfully, is demanded 
as mail Service and is rendered and paid for as 
such without protest, the contractor waives any 
right to additional pay.*® Furthermore, where a 
mail contractor renders Service within the route of 
another contractor, and allows the latter to receive 
pay therefor from the government, without objec¬ 
tion, he is estopped to call on the government for 
payment.**^ On the other hand, where a mail car- 
rier has no means of knowing the amount of com¬ 
pensation to which he is entitled, and accepts what 
is paid to him on the assurance that it is the full 
amount of the agreed compensation, he is not con- 
cluded by his acquiescence,** and a mail contractor 
carrying mails between the post office and trains 
transporting it, who performs under protest serv- 
, ices which should have been performed by the rail- 
road company, is entitled to recover from it the 
value of the Services so performed, the Services not 
being performed without expectation of pay on his 
part.** The filing of an application for increased 
rates "with the Interstate Commerce Commission 
has been held to be a sufficient protest against ex- 
isting rates.®® 

Evidence of waiver. The fact that a railroad 
company has claimed and been awarded compen- 
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73. U.S.—U, S, V. Platt, Cal., 1-6 S. 
Ct, 498, 167 U.S. 113, 39 L.Ed, 639. 

49 C.J. p 1181 note 20. 

74. U.S.—Grand Trunk Western R. 
Co. V. U. S., Ct.Cl., 40 S.Ct. 809, 262 
U.S. 112, 64 L.Ed. 484. 

49 C.J. p 1181 note 21. 

75. UjS.—W isconsln Cent. R. Co. v. 
U. S., Ct.Cl., 17 S.Ct. 46, 164 U.S. 
190, 41 L.Ed. 399. 

49 C.J. p 1181 note 22. 

7a U.S.— u. s. V. Platt, Cal., 16 S. 

Ct 498. 157 U.S. 113, 39 LuEd. 639. 
49 C.J. p 1181 note 23. 

77. U.S.—u’ S. V. Carr, CtCl., 10 S. 

Ct 182, 132 U.S. 644, 33 .L.Ed. 483. 
49 aj. p 1181 note 24. 

78- U.S.—Grand Trunk Western R. 
Co. V. U. S., CtCl., 40 S.Ct 809, 262 
U-& 112,. 64 liJCd. 484. 

79, U.S.—Cosgrove v. U. S., 31 Ct. 
Cl. 332- .' 1 1 


I Recovery on oonntexolalms denled 
U.S.—^Pacific Air Transport v. U. S., 
98 CtCl. 649. 

80- U.S.—Wisconsin Cent R. Co. v. 
* U. S., CtCl., 17 S.Ct 46, 164 U.S. 
190, 41 L..Ed. 399. 

81. U.S.—Griffltli V. U. S., 22 CtCl. 
166, appeal dlsmissed 11 S.Ct. 1006, 
141 U.S. 212, 36 L.Bd. 719. 

82. U.®.—Grand Trunk Western R. 
Co. V. U. S., 63 CtCl. 473, afflrmed 
40 S.Ct 309, 262 U;S. 112, 64 E.Ed. 
484. 

49 C. J. p 1181 nota 31. 

Runninir of statute of llmitatlons 
agrainst government see Limlta- 
tions of 'Actions '§ 16 a (1). 

83. U.S.—^U. S. v-^Vcorliees, ITeb., 10 
S.Ct 841, 185, tis.’^60. 84 KBd. 

.. ‘268. 

49 C.J. p 1181 note 33. . 

84. U.S.—U.. S. V. Kew Tork,* etc., 


R. Co., CtCl., 49 .S.Ct 260, 279 U.S. 
73, 73 L.Ed. 619. 

49 C.J. p 1182 notes 36, 36. 

85. U.S.—New Tork, etc., R. Co. v. 
U. S., CtCl., 40 S.Ct 67, 261 U.S. 
123, 64 L.Ed. 182. 

49 C.J. p 1182 note 36. 

86. U.Sw—Central Pac. R. Co. v. U. 

S. , CtCl., 17 S.Ct 36, 164 U.S. 93, 
41 Li.Ed. 362. 

49 aj. p 1182 note 37. 

87. U.S.—^Utlca, etc., R. Co. v. U. 
S., 22 CtCl. 266. 

49 C.J. p 1182 note 38. 

88. U.S.—Pacific Mail SS. Co. v. U. 
S., 28 CtCl. 1. 

89. Wis.—Grossbler v, Chicago, etc., 
R..CO., 181 N.W. 746, 173 Wis. 608. 

90. U.S.—^U. S. T. New Tork Cent 
R. Co., CtCl., 49 S.Ct 260, 279' U.B. 
73, 73 L.Ed. 619. 

49 C^J* p 1182 note 41., 
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saticea for certain - Services ih connection with the 
mails, and at the same time has failed to make any 
•charge or claim for certain other Services, is evi- 
■dence of a waiver of any daim for the latter serv- 
ices.®i 

§ 31. Carriage and Delivery of Mails 

a. In general 

h. Arrival and departure of mails; fre- 
quency of Service 

c. Delivery 

d. Rights, duties, and liabilities of car- 

riers and contractors 

e. Liability of govemment for lost mail 

a. Ih (leiiieral 

Congress has full constitutional power to reservo to 
the postar department a monopoly bf the busfness of re- 
celvlng, transmittlng, and dellverlng mails. 

Congress has full constitutional power to .re- 
serve to the pbstal department a monopoly of the 
business of receiving, transmitting, and delivering 
mails,32 and by statutes the monopoly of carrying 
the mails is secured to the post office department^^ 
In so doing the govemment is engaged in the dis- 
charge of a govemmental function,^^ and it has 
assumed exdusive charge and carriage of the mails, 
prohibiting anyone other than the govemment f rom 
engaging therein.^*^ Nevertheless, this monopoly 
extends only to letters, packets of letters, and like 
mailable matter, and not to the transportation of 
merdhandise in parcels or packages of such a char¬ 
acter as might be carried through the mails 
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and it Ims been said that congress perhaps lacks the 
constitutional power to create such a monopoly.97 
In accordance with general rules the courts have 
.held that these statutes must be construed strictly 
because they are penal statutes^* and also because 
they are in derogati ori of common right,^® although 
there are opinions of the attoraey general in which 
the opposite colidusion has been reaohed.1 

Power to detain letters, Where the statutes 
merely provide for the enforcement of penalties 
against unauthorized carriers of letters on the mail 
routes, it is not competent for the post office de¬ 
partment to detain a bag containing letters carried 
on a mail route contrary to law.2 

Mailed matter as property, The United States 
has a property right in the mails^ and has a direct 
interest in protecting the property it has in the 
transportation of the mails.^ By postal regnlations 
the rights of the addressee or sender as to a mailed 
letter prior to its ddivery have been settled.6 Un¬ 
der these regulations a writer or sender'may now 
apply for a letter, which is put in the mail, and 
when it is properly identified, the postmaster must 
retum it to him, or telegraph to the post office of 
the addressee, whose postmaster must return it to 
the poBt office where mailed, if it has not been de- 
liverecL® 

b. Arrival and Departure of Mails; Frequenc^ 
of Service 

It rests altogether In the discretion of the postmaster 


91. TT.S.—Central Pac. R, Co. v. U. 
S,, Ct-Cl., 17 S.Ct. 35, 164 U.S. 93, 
41 L-Ed. 362. 

92. TJ.S.—-Williams v. Wells, etc., 
Express, AtIe.. 177 P. 352, 101 C.C. 
A. 328, 35 IuRJL,N.S., 1034, 21 Ann. 
Cas. 699. 

93. n.S. —Blaekham v. Gresham, C. 
CJSr.T., 16 P. 609, 21 Blatchf. 3'64. 

49 CLJ- p 1182 note 45. 

94. 111.—^Barker v. Chlcasro^ eto, R. 
Co.. 90 N.E. 1067, 243 111. 482, 134 
Am.SJEl. 382, 26 Li.R.A.,N.S.. 1058. 

Service of United States 
Wlioever performs these functions 
is in the Service of the United States. 
—uffltna Ins. Co. v. niinois Cent. R. 
Co., 6 27.E.2d 189, 365 1\1. ,303. cer¬ 
tiorari granted 57 S.Ct. 939, 301 U.S. 
679, 81 luEd. 1338, certiorari dis- 
missed 58 SLCt. 269, 302 UJ3L 652, 82 
L.Ed. 505. 

95- IlL—^Barker v. Ghicaso, eto, R. 
Ca, 90 NJE. 1067, 243 111. 482, 134 
Ani.S.R. 382, 26 LuRJL,N.S., 1068. 
Conveyanoe of mail matter out of 
mail see Inflra S 36. 

96. U.S.—WUUams v. Wells» etc.. 


Express, Ark., 177 P. 352, 101 C.C. 
A. 828, 36 Ii.R.A.,N.S., 1034, 21 
Ann.Cas. 699. 

97. U.S.—Ex parte Jackson, N". T., 
96 U.S. 727, 24 L.Ed. 877—Williams 
V. Wells, etc., Express, Ark., 177 P. 
362, 101 C.C.A. 828, 35 L.R.A.,N.S., 
1034, 21 Ann.Cas. 699. 

98. Mass.—Ewight v. Brewster, 1 
Pick. 50, 11 Am.D. 133. 

99. U.S.—^U. S. V. U. S. Express Co., 
C,C.I11.. 28 P.Cas.No.16,602, 5 Biss. 
91. 

1. 21 Opinion Attorney General 394. 

49 C.J. p 1183 note 53. 

2. 4 Opinion Attorney General 349. 

3. U.S.—In re Dehs, Ul., 16 S.Ct. 
900, 158 TJS. 664, 39 L.Ed- 1092— 

U. S. V. Atlantic Ooast Line R. Co., 
JT.C., 216 P. 66, 131 aCjL 364, L. 
R.A-1915A 374. 

D.C.—^Boelngr Air Transport v. Par- 
ley, 75 P.2d 765, 64 App.D.C. 162, 
followed in Pennsylvanla Airlines 

V. Parley. 75 P.2d 769, 64 APp.D'.C. 
166, certiorari dtenied Pacific Air 
Transport v. Parley, 55 S.CL 637, 
294 U.S. 728, 79 L.Ed. 1268. 

50 C.J. p 737 note 27 [al. 
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4. D.C.—^Boeing: Air Transport v. 
Parley, 75 P.2d 765, 64 App.D.C. 
162, followed in Pennsylvanla Alr- 
. lines V. Parley, 76 P.2d 769, 64 App. 
D.C. 166, certiorari denled Pacific 
Air Transport v. Parley, 55 S.Ct. 
: 637, 294 U.S. 728, 79 L.Ed. 1258. 

5- Tenn.—^Traders' Nat Bank v. 
First Nat Bank, 217 S.W. 977, 142 
Tenn. 229. 

6. Tenn.—^Traders’ Nat Bank v. 

First Nat. Bank, supra. 
Regulations as to reclaiming letters 
as afCectlng contracts by mail see 
Contracts § 52 b. 

Frior conilict 

(1) There have been decisions 
holding that a mailed letter prior to 
its delivery Is the property of the 
addressee.—^Eennedy v. Dr. David 
Kennedy Corp.. 66 N.T.S. 225, 82 
Misc. 480—50 C.J. p 737 note 27 thl. 
[d]. 

<2) There are also' decisions hold- 
Ing that sfich a letter Is the proper¬ 
ty of the sender.—U. S. v. Bulllng- 
ton, C.C.Ala., 170 P. 121—50 GJ. P 
737 ‘note 27 £c]. 
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«.nsral where the power has been conferred on him by 
f * nrnr-j to determina at what hours the mall ehall 
leave partleular places and arrlve at others and to de- 
termlne whether It shall leave the same place oniy once 
or more frequently. 


It rests altogether in the discretion of the post- 
aiaster general, where the power has been con¬ 
ferred on him by congress, to determine at what 
hours the mail shall leave particular places and 
arrive at others^ and to determine whether it shall 
leave the same place only once a day or more fre¬ 
quently.* His decision is absolute when the dis¬ 
cretion is committed to him by the laws of the 
United States, and cannot be OMitrolled by a state 
or by the courts.* However, under a contract for 
cariyii^ the mails between- two points agreeably 
to a sdiedule appended which regulates the time 
of arrival and departure only at the ends of the 
route, the postmaster general cannot require the 
contractor to deliver the mails at an intermediate 
point at a particular hour of the day, since this 
would be the making of a new schedule, while the 
postmaster general has power only to change the 
schedule.to 


c. Deliveiy 

Postmasters are under the obligation to care for and 
deliver mail which comes Into their hands, and if a 
letter has been dellvered to the person to whom It Is 
directed, or to his authorized agent, all authority of the 
government over the letter and responsibillty therefor 
Is at an end, 

Postmasters are under obligation to care for and 
deliver mail which comes into their hands^l in so 
far as possible to the individual,!^ firm,13 or Cor¬ 
poration^^ for whom at is intended. 


Enjoimng delivery of mail, Where conflicting 
claims are set up in respect of letters addressed 
to a finn which has ceased to exist, the postmaster 
may be enjoined from delivering the letters until 
it shall be finally ascertained by the court who- is 
legally entitled to them.^® However, the court has 
no power to command the postmaster *‘to refraan 
from withholding'* the letters from plaintiffs in 
such a suit.i® Generally, where an injunction is 
sought to prevent delivery of mails in case of con¬ 
flicting claims thereto, the court will not grant an 
injunction unless the parly seeking it demon¬ 
stratas by the evidence that he has a ciear right 
to receive the mail^^ and that failure of the post 
oflSce department to deliver it to him impairs a 
substantial right.^^ Furthermore, a court will not 
interfere with a ruling of the post office depart¬ 
ment as to delivery of mail in case of conflicting 
claim thereto unless palpable error appears.^^ 

Effeci of delivery, While any letter which gets 
into the mails is within the protection of the Unit¬ 
ed States from the time it is received by the postal 
authorities until its possession is surrendered vol- 
untarily and rightfully to the one entitled to re¬ 
ceive it,20 if a letter has been delivered to the per¬ 
son to whom it is directed, or to his authorized 
agent^ all authority of the government over the 
letter and responsibility therefor is at an end;2i 
and such is the case where a letter is surrendered 
to the writer thereof on demand therefor by him 
at any time before it is placed- in transitis Be- 
yond the protection of the mail while discharging 
the functions of postal «ervice with respect to it 
the federal government has no rightful power or 
legal concem.23 


7. U.S.—Neil V. State of OWo, Ohio, 
8 How. 720, 11 L.Ed. 800. 

& U.S.—^Neil V. State of Ohlo, su¬ 
pra. 

niBoadittliiatory delivery Service 
Businessmen of one city were enti¬ 
tled, followlng* directive of postmas¬ 
ter general relating to reduction of 
mail delivery Service, to receive same 
sort of mail delivery Service as that 
received by businessmen of a nearby 
City, and could not be dlscrlmlnated 
against as compared with mail de¬ 
livery Service received by business¬ 
men of such City.—Pite v. Payne, D. 
C.Tex., 91 F.Supp. 896, reversed on 
other grounds, CjL, Pasme v. Plte, 
184 P.8d 977. 

a. U.S.—iSTell V. State of Ohio, Ohio, 
3 How. 720, 11 Li.Ed. 800. 

lOi 9 Opinion Attorney General 252. 

U» Mieh.—Nevius v. Xiansingburgh 
Bank, 10 Mlch. 647. 

4» aj. p 1183 note 60. 

72 C. J.S.—21 


Llablllty of postmaster for refusal 
to deliver mail see supra § 7. 

Dnty to complete contract 
When a postage stamp, in accord- 
ance with the flxed amount for post¬ 
al Service, is attached to a piece of 
mail, it is the duty of the post office 
in whibh such mail is deposited to 
complete the contract for which it 
has been paid.—^Pite v. Payne, D.C. 
Tex., 91 F.Supp. 21, reversed on oth¬ 
er grounds, C.A., Payne v. Pite, 184 
P.2d 977. 

12. U,S.—^Plte V. Payne, D.C.Tex., 
91 F.Supp. 21, reversed on other 
grounds. C.A., Payne v. Pite, 184 
r.2d 977. 

49 C;.J. p 1183 note 61. 

13. U.S.—Grlfflth V. W, S. VIck Gro- 
cery Co., C.C.A.K:y., 272 P. 246. 

14. U.&--Grlfflth V. W. S, Vick Gro- 
cery Co., supra 

49 C.jr. p 1183 note 63. 
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15. 13 Opinion Attorney General 
395. 

16. 13 Opinion Attorney General 
406. 

17. U.S.—Central Trust Co. v. Cen¬ 
tral Trust Co., 111., 30 'S.Ct. 341, 
216 U.S. 261, 64 L.Ed. 469, 17 Ann. 
Cas. 1066. 

49 C.J. p 1183 note 66. 

18. U.S.—Griffith v. W. S. Vick Gro- 
cery Co., C.C.A.Ky., 272 P. 246. 

19. U.S.—Central Trust Co. v. Cen¬ 
tral Trust Co., IU., 30 S.Ct. 341, 
216 U.S. 261, 64 L.Ed. 469. 17 Ann. 
Cas. 1066. 

49 C.J. p 1183 note 68. 

20. U.S.—U. S. V. Bullington,. C.C. 
Ala, 170 F. 121. 

21. U.S-—U. S. V. Bullington, supra 
49 C.J. p 1184 note 71. 

22. U.S.—U. S. V. Bullington, s/upra 

23. U.S.—^U. S. V. Salford, b.C.Mo., 
66 P. 942. 
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d. Bights^ Bnties, and liabilities of Carriers 
and Contractors 

(1) Exemption from arrest 

(2) Lost, stolen, or delayed mail 

(3) Loss of mail equipment 

(1) Exemption from Arrest 

A mail carrier is exempt from arrest on civii process 
whlle engaged in such service, but the rule Is different 
where the process Is issued on a charge of felony. 

While a mail carrier is exempt, as a matter of 
Public policy, from arrest on civii process while 
engaged in such service,^^ the rule is different 
where the process is issued on a charge of felony^‘5 
or other criminal offense affecting the public wel- 
fare,26 

(2) Lost, Stolen, or Delayed Mail 

(a) Liability to individuals 

(b) Liability to the govemment 

(a) Liability to Individuals 

While persons or corporations carrylng the matis are 
not common carriers In respect of such service, and as 
such liable to the senders or addressees of lost or stolen 
mail, Individuals or rallroad companies carrylng the matis 
may be liable for a loss caused by negllgence or mls- 
feasance. 

Neither persons^'^ nor corporations^» carrying 
the mails under contract with the govemment, nor 
corporations carrying mails not under contract but 
by compulsion of statute,29 are common carriers in 
respect of such Service, and as such liable to the 
senders or addressees of lost or stolen mail delivered 
to them for carriage or those subrogated to their 


rights, but are public agents of the United States, 
employed to perform a govemmental function»0 
The fact that a Corporation is a common carrier of 
goods for the public as well as a contractor with 
the govemment for carrying the mails does not 
transform it into a common carrier as to the 
mails.»^ So also, contractors for the carriage of 
the mails, whether individuals» ^ or corporations,»» 
are not private carriers of the mails and liable 
to individuals as such, since they do not carry for 
individuals or receive any compensation from 
them.»^ An individual member of the public is 
not a party to a contract between the govemment 
and a person or Corporation for carrying maiI,3S 
and such a contract is not made for his benefit,»» 
although there is an indirect benefit or interest in 
the addressee or sender in the performance of 
the contract.»'^ However, such indirect benefit or 
interest is too indirect to make him a privy to 
the contract, so as to have a right of action there- 
on»» or to justify a suit under the mail contract 
in his own right without the consent of the United 
States.»» Furthermore, where suit by the United 
States on the contract is authorized and such au- 
thorization is subsequently revoked, suit cannot 
be ibrought in the name of the United States on 
behalf of the senders of the mail and their private 
insurers.**» 

On theory of relationship of vuxster and scnmi. 
The relationship of master and servant does not 
exist between the sender or addressee of mail mat¬ 
ter and a railroad company carrying the mails un¬ 
der contract with the govemment or under re- 
quirements of constitution or statute so as to ren- 


24. U.S.—U. S. V. Bamey, C.C.N.T,. 
24 P.Cas.No.14,525. 3 Hughes 545. 
2 Wheel.Cr. 613. 

49 C.J. p 1184 note 82. 

Property used in carrying mails as 
exmpt from attachment see At- 
tachment § 74 b (8). 

25. IJ.S.—U. S. V. Kirby, Ky., 7 Wall. 
482. 19 L.Ed. 278. 

25. U.S.—U. S. V. Hart, IT.T.. 26 F. 
CasJ7o.l5.316. Pet.C.C. 390. 3 

Wheel-Cr. 304. 

49 C.J. p 1184 note 84. 

27. Mlss.—^Foster v. Metts, 55 Mlss. 
77. 30 Am.R. 604. 

49 C.J. p 1184 note 86—-10 C.J. p 62 
note 73. 

28. U.S.—^Bankers’ Mut, Casualty 
Co. V. Minneapolis, etc., R. Co.. 
Minn., 117 P. 434. 54 C.C.A. 608. 
'65 Li.RA.. 397, error dismlssed 24 
S.Ct. 825. 192 U.S. 371. 48 UEd. 
484. 

49 CJ. p 1184 note 86. 

29. U.S.—^Banlcers* Mut. Casualty 
Co. V. Minneapolis, eto, B. Co., su- 
pra. 


lowa.—^Boston Ins. Co. v. Chicago, 
etc., R. Co., 92 N.W. 88, 118 lowa 
423, 69 L.R.A. 796. 

30. Ohio.—Conwell v. Voorhees, 13 
Ohio 523, 542, 42 Am.D. 206. 

49 C.J, p 1184 notes 85. 86. 

31. Ala.—Central R., etc.. Co. v. 
Lampley, 76 Ala. 367, 52 Am.R. 
334. 

49 C.J. p 1184 note 89. 

32. Mlss.—^Foster v. Metts, 65 Miss. 
77. 30 Am.R. 504. 

33. lowa.—^Boston Ins. Co. v. Chi¬ 
cago, etc., R. Co., 92 N.W. 88, 118 
lowa 423, 69 L.R.A. 796. 

3A Miss.—^Poster v. Metts, 55 Miss. 
77, 30 Am.R. 504. 

35. 111.—^tna Ins. Co. v. Illinois 
Cent. R. Co., 6 N,E.2d 189, 365 Hl. 
303, certiorari granted 57 S.Ct. 
939, 301 U;S. 679, 81 L-Ed. 1338, 
certiorari dismlssed 58 S.Ct. 269, 
302 U.S. 652, 82 L.Ed. 596. 

49 aj. p 1184 note 88—10 C.J. p 52 
note 73. 


.36- 111.—^tna Ins. Co. v. Illinois 
Cent. R. Co., supra. 

37. U.S.—^U. S., on Behalf of Feder- 
al Ins. Co. V. U. S. Lines Co., D.C. 
N.T., 24 P.Supp. 427. 

lowa.—^Boston Ins. Co. v. Chicago, R. 
I. & P. R. Co., 92 N.W. 88, 118 
lowa 423, 59 L.R.A. 796. 

38. U.S.—^U. fi., on Behalf of Feder- 
al Ins. Co. V. U. S. Lines Co., D.C 
N.T., 24 F.Supp. 427. 

lowa.—^Boston Ins. Co, v. Chicago, 
R. I. & P. R, Co., 92 N.W. 88, 118 
lowa 423, 59 L.R.A. 796. 

39. U.S,—U. S., on Behalf of Pederal 
Ins. Co., V. U. S. Lines Co., D.C.X. 
T., 24 P.Supp. 427. 

40. U.S.—U. fi., on Behalf of Peder¬ 
al Ins. Co., V. U. S^ Lines Co., su¬ 
pra. 

Authority to sue In name of United 
States generally see the C.J.S. titie 
United States § 193, also 66 C.J. p 
1419 notes 99-2. 
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der the company liable for loss of mail to the ad- 
'dressee, since neither the sender nor the addressee 
has any control over the railroad company in the 
handling of mail matter.^i 
For negligence or misfeasance of contractor or 
carrier or his agents or servants. Individuals who 
contract with the government to carry the mails 
are liable to the addressees or sendees of mail de- 
livered to them for transpo-rtation for a loss there- 
of caused by their own negligence, misfeasance, 
or default in the discharge of their duties.^^ Al- 
though there is some authority to the contrary,43 
the better rule is that an individual contractor for 
the carriage of the mails is not liable to the owners 
o£ letters lost by the negligence of a carrier em- 
ployed by him, where the contractor has used prop- 
er care in emplo-ying persons of suitable skill and 
diligence,^^ or for the theft of a letter by such car¬ 
rier,these decisions proceeding on the principle 
that the carrier employed by the contractor acts 
as a public agent in the discharge of a public duty 
and not as a mere servant of the contractor who 
employs him,^® and that he alone is liable for loss 
or injury caused by his negligence or misfeasance.^*^ 
Thus, in case of theft by the carrier, it has been 
held that an additional reason for holding the con¬ 
tractor not liable is that, even if the carrier were 
considered an agent of the contractor and would be 
liable for his acts within the scope of his employ- 
ment, the contractor would not be liable for his 

crimes.^8 

Railroad companies, The decisions relating to 
the liability of a railroad company to the sender 
or addressee of mail matter, or one subrogated to 
their rights, are conflicting. On the one hand, 

41. lowa.—^Boston Ins. Co. v. Chica- 
go, etc., H. Co., 92 IT.W. 88, 118 
lowa 423, 69 L.R.A. 796. 

49 aj. p 1184 note 93. 

42. Va.—Sawyer v. Corse, 17 Gratt. 

230, 58 Va. 230, 94 Am.D. 446. 

49 C.J. p 1186 note 94. 

48. Va.—Sawyer v. Corse, supra. 

44. NJEL—^Hutchins v. Brackett, 22 
Jf.H. 252, 63 Am.D. 248. 

Ohlo.—Conwell v. Voorhees, 13 Ohio 
523, 42 Am.D. 206. 

45. Miss.—Foster v. Metts, 66 Mlss. 

77, 30 Am.R. 604. 

4& Miss.—Foster v. Metts, supra. 

49 C.J. p 1185 note 98. 

47. Miss.—^Foster v. Metts, supra. 

49 C.J. p 1185 note 98. 

4& Miss.—^Poster v. Metts, supra. 

49. U.S.—German State Bank v. 

Minneapolls, etc., R. Co., C.C.Minn., 

113 P. 414, ajQarmed 117 P. 434, 54 1 
C.C.A. 608, 65 Li.R.A. 397, error dis- 


§ 31 

there is authority to the effect that a railroad com¬ 
pany carrying mails owes no duty whatever to the 
sender, addressee, or owner of the contents of any 
letter or package contained in the mails which can 
'be made the basis of an action at law.49' ‘ Further- 
more it has been held that railway employees when 
handling mail are agents of the United States for 
whose negligence the railroad is not liable.so On 
the other hand, it has been held that a railroad com¬ 
pany carr3n[ng the mails, wjhether under contract or 
by compulsion, is a public agent of the United 
States employed in performing a government func- 
tion, and as such is liable to the owner of mails lost 
through its negligence or to thoise subrogated to 
his rights,51 but that it is not liable for the negli- 
gent or tortious acts of its 'employees, subagents, 
or subordinates, in the selection of whom* it has 
exercised ordinary care.52 However, there is au¬ 
thority to the contrary of this last proposition, it 
being held that the status of a railroad company 
carrying mails under contract with the govern¬ 
ment is that of bailee for hire, and that it is lia¬ 
ble to the sender of mail for the loss or theft there- 
of caused through the negligence or want of care 
of its agents or servants employed in the general 
business of transportation, and not for the spe- 
oial business of transporting the mails.53 

(b) Liability to the Government 

While railroad or steamshlp companies carrying the 
.mails are not liable as common or private carriers, they 
are liable as government agents. 

Railroad or steamboat companies carrying the 
mails, either by virtue of contract or statutory re- 
quirement, are neither common54 nor private^® 

r Co. V. Minneapolls, ete., R. Co., su¬ 
pra. 

I 49 C.J. p 1185 note 5. 

53. Mo.—Skagrgrs v. Mlssouri-Kan- 
sas-Texas R. Co., 73 S.W.2d 302, 
228 Mo. 808. 

49 C.J. p 1185 note 6. 

InstnictloiL held aot exroaeous 
Plaintilf's instructlon, in action 
against railroad company for loss 
of chicks shipped by mail, was held 
not erroneous as based on theory 
that defendant, as common carrier, 
was engraged in transporting mail 
and liable for its subordinate's neg¬ 
ligence.—Skaggs V. Mlssouri-KAnsas- 
Texas R. Co., supra. 

54. tJ.S.—United Frult Co. v. U. S., 
C.C.A.L.a„ 33 P.2d 664. 

49 C.J. p 1186 note 7. • 

55. U.S.—U. S. V. Atlantic Coast 
Line R. Co., D.aiT.C., 206 P. 190, 
afflrmed 216 P. 66, 131 C.C.A. 364,. 
L.R.A.191'5A 374. 

lowa.—^Boston Ins. Co. v. Chlcago, 


mlssed 24 S.Ct. 326, 192 U.S. 371, 
48 L.Bd. 484. 

49 C.J. p 1186. note 3. 

50. 111.—-.Stna Ins. Co. v. Illinois 

Cent. R. Co., 6 NJB3.2d 189, 366 111. 
303, certiorari granted '67 SjCt 939, 
301 U.S. 679, 81 L.Ed. 1338, certio¬ 
rari dlsmissed 68 S.Ct 269, 302 U. 
S. 662, 82 L.Ed. 505. 

Seclaratloxi. held not fatally defec¬ 
tive 

111.—^^tna Ins. Co, v. Illinois Cent. 

R. Co., 283 111.App. 627, reversed 
on other grounds 6 N.E.2d 189, 
366 111. 303. certiorari granted 67 

S. Ct 939, 301 U.S. 679, 81 L.Ed. 
1338, certiorari dlsmissed 58 S.Ct 
269, 302 U.S. 652, 82 L.Ed. 605. 

51- U.S.—Bankers* Mut Casualty 
Co. V. Minneapolls, etc., R. Co., 
Mlnn., 117 F. 434, 439, 64 CXJ.A. 
608, 65 L.R.A. 397, error dlsmissed 
24 S.Ct 326, 192 U.S. 371, 48 L.Ed. 
484. 

52. U.S.—^Bankers' Mut Casualty 
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carriers, and not liable as sucli;5® but tbey are lia- 
ble as govermnent agents and as such are subject 
to postal regulations to the same extent as any 
otber brancb of the post office.57 Since the United 
States has a property right in the mails, as dis- 
cussed supra subdivision a of this section, such 
companies may be liable to the govemment as par¬ 
ties to a private contract for damages resulting 
from loss or delay of mails due to their negligence^s 
or to the dishonesty of their employees^s unless 
the mail in question is nonmailable matter.®® In 
such a case the government is entitled to recover 
the full value of the property lost in the mails re- 
gardless of the extent of the govemment^s own 
loss or liability,®! and it is immaterial whether the 
amount sued for exceeds the liability of the gov¬ 
ernment as fixed by the postal regulations^^ or 
whether payment has been made to the sender be- 
fore recovery,®^ 

(3) Loss of Mail Equipment 

A ratlroad company carrylng the mall under a con¬ 
tract may be liable for the loss of mail equipment. 

A railroad company carrying the mails under 
a contract providing that, in consideration of the 
payment of a stipulated sum for the Service, it 
would "accept and perform the service upon the 
conditions prescribed by law and the regulations 
of the department,” may be liable to the United 
States for the loss of mail equipment directly caused 
by the negligence of its employees.®^ 

e. Liability of Gh)venmieiit for Lost Mail 

The government Is not liable to the owner of mail 
lost in transportation. 

The govemment is not liable to the owner of 
mail lost in transportation.®^ 

§ 32. -Undelivered Letters and Roquost 

for Retum 

In complying with a statute which provides that the 


postmaster general may direct publlcation of a list of 
undelivered letters at any post office in a regularly pub. 
lished newspaper which has the largest circulation with. 
in the post-offlce delivery, the postmaster general is the 
oniy Judge as to what paper has the largest circulation. 
Under a statute requiring the return of an uncalled-for 
letter to the writer, where there Is a return address, a 
presumption may arlse that the postmaster has dis- 
charged his duty. 

In complying with a statute which provides that 
the postmaster general may direct publication of 
a list of undelivered letters at any post office, in 
the newspaper, regularly published, within the post 
office delivery which has the largest circulation 
within such delivery, the postmaster general is 
the only judge as to which paper has the largest 
circulation.®® A newspaper publisher has no cause 
of action against a postmaster for refusing to give 
him the publication of a list of uncalled-for let¬ 
ters, ®'^ even though the refusal is malicious.®® 
A refractory postmaster, it has been said, can be 
dealt with only by complaint to a superior or per- 
haps to a grand jury.®® Under a statute requir¬ 
ing the retum of an uncalled-for letter to the writ¬ 
er, where he has indorsed on the outside thereof 
his name and address without additional charge 
for postage, if such letter is not returaed it has 
been held that the postmaster is presumed to have 
discharged his duty by delivering the letter to the 
addressee in person or by mail where the post- 
ma«ster at the place of delivery knew the where- 
abouts of the addressee and the letter had a retum 
address on it and was not returned to the sender 
as required by the statute.*^® 

§ 33. The Franldng Privilege 

By statute, a privilege or right, known as the '^frank- 
Ing privilege,” or the right to use the “penalty envelope,” 
has been conferred on certain persons by virtue of which 
they may transmit certain matter through the mail free 
of postage. The privilege exists only in favor of those 
who are within the terms of the statute. 

By statute, a privilege or right, known as the 
"franking privilege,”^! or the right to use the 


etc., R. Co., 92 N.W. 88, 118 lowa 
423, 59 I..RJL 796. 

56. IT.S.—TJ. S. V- Atlantic Coast 
Line R. Co., C.CJSr.C., 189 P. 779. 

49 aJ. p 1185 notes 7, 8. 

57. U.S.—United Pmit Co. v. U. S., 
aUA-La., 33 P.2d 664. 

58- UjS.—U. S. V. Atlantic Coast 
Ldne R. Co., NjC.. 215 P. 56, 131 
aCJL 364, IJ.RJL1915A 374—U. S. 
V. Atlantic Coast Ldne R, Co., C.C. 
N.a, 189 P. 779. 

59. U.S.—United Pmit Co. v. U- S., 
CXU-La,, 33 P.2d 664. 
ea U.S.— u. s. v. Atlantic Coast 
Line R. Co., N.C., 215 P. '56, 131 C. 
GA. 364. L..R.A1915A 374. 

49 C.J. p 1186 note 14. | 


61. UjS. —U. S., on Behalf of Pederal 
Ins. Co., V. U. Lines Co., D.C. 
N.Y., 24 P.Supp. 427. 

Froceeds in eacoess of its own loss 
would be held by the grovernment for 
the benefit of users of the mail who 
sulfered a loss of their property.— 

U. S., on Behalf of Pederal Ins. Co., 

V. U. S. Lines Co., supra. 

62. U.S.—United Pruit Co. v. U. S., 
C.C.A.La., 33 F.2d 664. 

63. U.S.—United Pmit Co. v. U. S., 
supra. 

64. U.S.—Union Pac. R. Co. v. U. 
S., Utah, 219 F. 427, 134 C.C.A, 825. 

49 C.J. p 1186 note 18. 
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65. U.S.—^U. S. V. Atlantic Coast 
Line R. Co., N.C.. 215 P. 56, 131 
C.C.A 364, i:i.R.A.1915A 374. 

ea ‘Pa.—^Posters v. McKibben, 4 Pa. 
L.J.R. 303, affirmed 14 Pa. 168. 

67. N.T.—Strong v. Campbell, 11 
Barb. 136. 

49 C.J. p 1184 note 76. 

68. Pa.—^Fosters v. McKibben, 4 Pa. 
L.J.R. 303, afflrmed 14 Pa, 168. 

69. Pa.—^Fosters v. McKibben, su¬ 
pra. 

7a Va.—Myers v. Bibble Grocery 
Co., 138 S.B. 670, 148 Va. 282. 

71. Bouvler, Rawles 3d ed, LuD. 



72 O.J.S. 


F08T OFFICE 


, § 33 


"pcnalty erivelope,”72 has been conferred on cer- 
tain persons by virtue of which they may trans- 
jmt certain matter through the mail free of post- 
The franking privilege exists only in fa¬ 
vor of those who are within’ the terms of the stat- 
utes.74 Under a statute,39 U.S.C.A. § 321, grant- 
ing the franking privilege to matter relating to 
offidal business, the privilege exists in favor of 
officers of the United States government,^® and 
this privilege extends to all officers of the United 
States, whether or not departmental,76 regardless 
of where they are located,'^^ although under earlier 
statutes the privilege was restricted to officers of 
the govemment located at the seat of govemment'^8 

Parcel post matter. The phrase in the statute, 
39 U.S.CA. § 321, referring to ''any letters, pack- 
ages, or other matter relating exclusively to the 
business of the Government,” ds broad enough to 
cover any class thereafter establisbed*^® Thus 
penalty envelopes and labeis may be used in send- 
ing, by parcel post, fourth-class mail matter not 
exceeding in weight the limit fixed by statute.^O 

Duty to furnish and prepare envelopes. The stat¬ 
ute, 39 U.S.C.A. § 321, does not impose on the ex- 
ecutive departments at Washington the duty of 
fumishing penalty envelopes to the various «ubor- 
dinate officers throughout the United States who 
are under their supervision, but whose offices are 
not offices in those departments, except in cases 
where that duty is required by other statutory pro- 
visions.*! However, where the envelopes are not 
fumished by the departments, they rpiay be pre- 
pared for their own use by the officers authorized to 
use them.82 The express provision of the statute 
that eveiy letter or package relating to .the busi¬ 
ness of the govemment of the United States must 
be indorsed with the proper designation of the of¬ 
fice from which it is transmitted with a statement 
of the penalty imposed by the statute for an un- 
lawful use of the envelope does' not require that 


the* penalty on the envelopes should be printed 
rather than written.^s 

Penalty envelopes used by PhUippine Islands. 
Congress having intended that the govemment for 
the Philippine Islands should be regarded as a 
branch of the war department, the penalty en¬ 
velopes used for the transmission of official mail 
from those islands were, accordingly, required to 
bear the indorsement of the war department.®^ 

Free registration of letters or packets. Constru- 
ing the provision of statute, 39 U.S.C.A. § 384, that 
any letters or packets relating to the official busi¬ 
ness of the post office department may be regjs- 
tered %y any of the executive departments or bu-- 
reaus” thereof without the payment of any registry- 
fee, it has been held that a department officer, who 
in the course of public business is called tempo- 
rarily to discharge his official duties at some place 
away from the seat of govemment, during such 
absence and for such duties, comes within the 
meaning of the words “Executive Departments, or 
Bureaus thereof,” and, in the discharge of his du¬ 
ties, is entitled to make use of the facilities of 
registry without the pa 5 mient of a fee;®5 but the 
statute does not embrace subordinate officers of the 
govemment permanently and regularly located 
elsewhere than in Washington.^® Although the 
statute is no longer in force, the privilege of free 
registration was at one time, by express statutory 
provision, extended to pension agents.®^ 

Memhers elect of congress; unseated memhers. 
Members elect of either house of congress may 
exercise the franking privilege from the commence- 
ment of their term, although no session has actually 
been called, and they have not therefore been able 
to take the oath of office,«8 but a member who has 
been unseated has no right thereafter to exercise 
the privilege.8® 

Delegation of framkirug privilege. Prior to the 


17 Opinlon Attomey General 
529. 

73. Webster Int.3D. 

26 CJT. p 1048 notes 2, 3. 

74, 11 Opinion Attorney General 
23. 


Opinlon Attorney 


75. 17 
529. 

49 C.J. p 1186 note 24. 

‘WUdal mail matter'' means 
which ^elates to the business of 
^vemment—17 Opinlon Attoi 
General 188—49 C.J. p 1186 note 

Opinlon Attorney <3en 
466. 


^'^8 Opinion Attomey General 


,78. 15 Opinlon Attorney General 

262. 

7a. 30 Opinion Attomey General 

112 . 

80. 30 Opinlon Attomey General 

112 . 

81. 16 Opinlon Attorney General 

455. 

82. 16 Opinion Attomey General 

455. 

83. 16 Opinlon Attomey General 

455. 

49 C.J. p 1187 note 35 [a]. 

84. 24 Opinion Attomey, General 

. 534. ^ 


86. 23 Opinlon Attorney General 

316—^18 Opinlon Attorney General 
49. 

88, 23 Opinion Attomey General 

316. 

49 C.J, p 1187 note 40. 

87. 26 Opinlon Attorney General 
101—25 Opinion Attomey General 
617. 

88. 16 Opinlon Attomey General 
271—5 Opinion Attorney General 
3*58. 

49 iC.J. p 1187 note 43. 

89. 19 Opinlon, Attomey General 

592. _ 

49 C.J. p 1187 note 44. 


325 



§§3^-36 

enactment of the statute, 39 U.S.C.A. § 335, mak- 
ing it unlawftil to lend or permit the use of the 
franking privilege, 'it was held that the franking 
privilege was a strictly personal privilege and could 
not be delegated by one enjoying it to any other 
person,®*^ although it had been held that the post- 
master general could by regulation authorize oflS- 
cers in, or belonging to, the various executive de- 
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partriiehts leg^lly designable as chief clerks, wheth- 
er of the departments pfoper or of the bureaus 
therein, to enjoy free Communications.®^ 

Federal reserve notes, The Federal Reserve Act 
has been held to prohibit the sending of federal re¬ 
serve notes through the mails under penalty en- 
velopes or labeis by members of the federal reserve 
board.®2 
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IV. OFFENSES AGAINST POSTAL LAWS 


§ 34. In General 

The particular statutory offenses against the post- 
al laws, with the adjective rules of law applica- 
ble thereto, are considered infra §§ 35-64. 

Examine Pocket Parts for later cases. 

§ 35. Obstructing Passage of Mail 

The statute making it a criminal offense knowingiy 
and wlllfully to obstruet or retard the passage of the 
mall, or Its carrier, applles oniy to persons who know 
that the acts performed will obstruet or retard the pas¬ 
sage of the mail, or Its carrier, and who perform them 
with the Intention that such shaii be their operatlon. 

The statute making it a criminal offense know¬ 
ingiy and willfully to obstruet or retard the passage 
of the mail, or its carrier, 18 U.S.C.A. § 1701, is 
not unconstitutional.®® The statute applies only 
tp persons who know that the acts performed will 
obstruet or retard the passage of the mail, or its 
carrier, and who perform them with the intention 
that such shall be their operation but when the 
acts which create the obstruction are in themselves 
unlawful the intention to obstruet will be imputed 
to their author, although the attainment of other 
ends may have been his primary object.®^ The stat¬ 
ute has no reference to acts lawful in themselves, 
from the exeeution of which a temporary delay to 
the mails unavoidably follows;®® and if an ob¬ 
struction is necessarily caused thereby it is not a 
crime.®^ By the term “passage of the mails” is 
lueant the transmission of mail matter from the 
time it is deposited in a place designated by law 
or by the rules of the post office department up 


to the time it is delivered to the person to whom 
it is addressed.®® 

Although obstruction of the mails is a statutory 
offense, the government may obtain an injunCtion 
against a continuihg obstruction and enforce it 
by proceedings >in contempt.®® 

§ 36. Conveyance of Mail Matter Out of Mail 

a. In general 

b. Over post route 

c. By private express 

a. In G-eneral 

Wlthin the statute prohibltlng the collecting, receiv- 
ing, or carrying of any letter or packet contrary to law 
by anyone concerned In carrying the mails, a letter Is 
a message in writing and a packet Is two'or more letters 
under one cover, The conveyance or transmission of 
letters or packets by private hands without compensation, 
or by .speciai messenger employed for the particular 
occasion only, is not prohibited. 

Within the statute prohibiting the collecting, 
receiving, or carrying of any letter or packet, or 
causing or procuring the same to be done contraiy^ 
to law, by anyone concerned in carrying the mails, 
18 U.S.C.A. § 1693, a letter is a message in writ- 
ingi and a packet is two or more letters under one 
cover,2 but not a package containing other arti- 
cles.3 The fact that a letter relating to the pack¬ 
age accompanies it does not constitute a violation 
of the statute, where a further statute excepts from 
its operation the carrying of letters to the person 
to whom the package is intended to be delivered^ 


sa IS Opinion Attorney General 
157—11 Opinion Attorney General 
35. 

91- 13 Opinion Attorney General 2. 

92. 30 Opinion Attorney General 
456. 

93. U.S.—^tJ. S. V. Sears, D.C.Ky., 55 
F. 268. 

49 C.J. p 1187 notes 53, 54. 

94. IT.S.—^U. S. V. Cla 3 T)Ooi,' D.C.Mo., 
14 F. 127. 

49 CJ. p 1188 note 56. 


95. TJ.S.—U. S. V. Hali, D.C.Ga., 206 
F. 484. ' 

49 C. J. p 1188 note 67. 

96« TJ.S.—Harper v. Endert, C.C.Cal., 
103 F. 911. 

49 C.J. p 1188 note 58. 

97. U.S.—U. S. V. Kane, 3>.C.Or., 
19 F. 42, 9 Sawy. 614. 

49 C.J. p llSS.note 59. 

98. U.5.—U, S. V. Claypool, D.CMo., 
14 F. 127. 

49 aj. p 1187 note 55. 
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99. TT.S.—In re Debs. 111., 16 S.Ct 
900, 158 U.S. 564, 39 L.Ed. 1092. 

1. Mass.—Dwigrlit v. Brewster, 1 
Plck. 60. 11 Am.D. 133. 

2. U.S.—U. S. V. Chaloner, U.C.Me., 

25 F.Cas.No.14,777, 1 Ware 214. 
Mass.—^Dwlght v. Brewster, 1 PIck. 

60, 11 Am-D. 133. 

3. U.S.—U. S. V. Chaloner, 

26 F.Cas-No.14.777, 1 Ware 214. 

49 C-jr. p 1188 note 68. 

4. Mass.—Dwigrht v. Brewster, 1 
Plck. 50, 11 Azn.D. 133. 
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By private persons or special messengers. Under 
express provisions in the statute, 18 U.S.C.A. § 
1696 (c), the conveyance or transmission of letters 
or packets by private hands without compensation, 
or by special messenger employed for the particu- 
lar occasion only, is not prohibited.5 

b. Over Post Eoute 

In accorcfance with express statutory provisions» 
whoever, having charge or controi of a conveyance whicK 
regularly performs tripe on any post route or from one 
place to another between which the mail is carried, car- 
ries otherwise than in the mail letters or packets» except 
thbse of a particular nature, is guilty of an offense. 

In accordance with express statutory provi¬ 
sions, 18 U.S.CA. § 1694, whoever, having charge 
or controi of a conveyance which regularly per¬ 
forms trips on any post route or from one place 
to another between whidh the mail is carried, car- 
ries otherwise than in the mail letters or packets, 
except those of a particular nature, is guilty of an 
offense.® A letter or order, although unsealed, di- 
recting merchandise to be sent by the return boat as 
a commercial transactibn is within the prohibition 
pf the statute."^ The persons designated in the 
statute are not guilty of the offense therein de- 
scribed unless the letters or packets are carried 
with their knowledge and consent® 

Current husiness of carrier. The statute creates 
an exception with respect to letters or packets 
which relate to the current business of the carrier, 
and as used in the statute, the phrase “current 
business of the carrier” means that business which 
is, at any particular time, in the present course of 
the carrier^s transactions.® In order that a carrier 
may avail himself of the benefit of the exception, 
it is essential: (1) That the letters should be the 
letters of the carrier itself, that is to say, letters 
writfen by or addressed to the carrier.^® (2) That 


they should relate to its own current business.^i 

The statute does not permit free transportation 
of letters and packets belonging to railroads or 
persons other than the carrier,i2 whether such let¬ 
ters or packets relate to the current business of the 
carrier^® or to the business of the railroad for 
which tie letters or packets are carried.1^ 

c. By Private Express 

In accordance with provisione of the statute, one 
who establishes a private express, one of the purposes 
of which Is the carrying of letters or packets over a 
post route, and one who carrles a letter or packet In 
his private express are guilty of offenses. 

In accordance with provisions of the statute, 18 
U.S.CA. § 1696, which has been upheld as con¬ 
stitutionali® one who establishes a private express, 
one of the purposes of which is the carrying of 
letters or packets over a post route,!®. and one who 
carries a letter or packet in his private express,!^ 
whether carried with or without distinet compen¬ 
sation,!® are guilty of offenses. “Letters or packets” 
within the meaning of the statute include Com¬ 
munications in writing conveyed from one person 
to another,!® and dp not include a package of mer¬ 
chandise which by reason of its weight and char¬ 
acter might lawfully be transmitted through the 
mails.2® The statute does not prohibit private 
express companies making regular trips over es- 
tablished post routes from engaging in the busi¬ 
ness of carrying such parcels for hire.®! 

If the mail is actually carried over a railroad un¬ 
der the authority of the post office department, 
with the assent of, and by an arrangement with, 
the railroad Corporation, this is sufficient to consti¬ 
tute the railroad a post route within the meaning 
of the statute, although there is no formal written 
contract.22 Letter-carrier routes are post routes 


5. T7.S.—^U. S. V. Easson, D.C.N.T., 
18 F. 590. 

49 C.J. p 1190 notes 5, 6. 

6. U.S.—U. S. V. Bromley, N.T., 12 
How. 88, IS L.Ed. 905. 

49 C.J. -p 1189 note 89. 

Exoeption In. case of letters relatlng' 
to carg‘0 

U.S.—^U. S. V. TJ. S. Express Co., iC.C. 

111., 28 F.Cas.lsro.16,602, 5 Biss. 91. 
40 C.J. p 1189 note 91-p 1190 note 94. 

7. U.S.—U. S. V. Bromley, N.T., 12 
How. 88, 13 L..Ed. 905. 

8. U.S.—U. S. V. Hali, -C.aPa., 26 
P.Cas.No.15,281. 

40C.J. p 1190 note 3. 

9L U.S.—U. S. V. Erie R. Co., 3SLT., 
35 S.Ct 193, 235 U.S. 513, 59 L.. 
Ed. 335. 

17 CJr, p 408 note 7. 


10- U.S.—U. S. V. Southern Pac. Co., 
I>.C.Ariz., 29 P.2d 433. 

49 C.J. p 1190 notes 95, 97. 

11. U.S.—^U. S. V. Southern Paxj. Co., 
supra. 

49 C.J. p 1190 note 98. 

12. U.S.—^U. S. V. Southern Pac. Co., 
supra. 

13. 28 Opinion Attorney General 
637. 

14. U.S.—U. S. V. Southern Pac. Co., 
D.C.Ariz., 29 F.2d 433. 

15. U.S.—^U. S. V. Thompson, D.C. 
Mass., 28 P.Cas.No.16,489. 

16. U.S.—^U. S. V. Thompson* supra. 
49 C.X P 1189 notes 70, 73. 

'^Prlvdte express’' 

An express owned and managred 
by a private person for his private 
benefit or profit, and not as a branch 
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of the Public Service or under Gov¬ 
ernment controi, is a “private ex¬ 
press.’' —^U. S. V. Easson, B.C.N.Y., 
18 P. 690. 

17. U.S.—^U. S. V. Gray, D.C.Mass., 
26 P.Cas.No.15,263—U. S. v. 

Thompson, D.C.Mass, 28 P.CaB.Ho. 
16,489. 

la. U.S. 7 — u. S. V. Thompson, supra. 

19. U.S.—Williams v. Wells Fargo 

& Co. Express, Arlc., 177 P. 352, 
101 C.C.A. 328, 35 L..R.A..N-.S., 

1034, 21 Ann.Cas. 699. 

49 C.J. p 1189 note 76. 

20. U.S.—Williams v. Wells Fargo 
& Co. Express, supra. 

21. U.S.—Williams v. Wells £^go 
& Co. Express, supra. 

22. U.S.—^U. S. V. Thompson, JD.O. 
Mass., 28 ■F.Cas.No.16.489, 
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lin the meaning of the statute,feut the streets | 
L city for whicTi no free delivery of mail matter ! 
nrovided are not post routeis,^^ and the statute 
s not prohibit its citizens from arranging with 
rivate agency for the carriage and delivery of 
ir mail matter within the city, including sealed 
ers on which no United States postage has been 
dLS!5 

^Regular trips or at siated periods** Provision 
‘ a delivery daily, once, twice, or thrice, as the 
le may be, over the streets of a city, wherever 
nted, is a prpvision for a delivery '7)y regular 
ps or at stated periods,” within the prohibition 
the statute.26 * - 

Liability for acfs of agenis. The owner of a 
ivate express is not liable for any acts of his 
ents which were not authorized by him either 
pressly or impliedly,^^ but if his instructions 
ire in general terms not to carry any mailable 
itter and he stili assented to, or approved of, the 
rrying of what was mailable, he violates the 
itute whether or not he knew that the statute 
ibraced such matter.^^ 

Evidence and triaL General rules of evidence^^ 
id trial^o in criminal cases apply in prosecutions 
•r this offense, 

37, Mailing Unmailable Matter Generally 

Under express statutory provisione, it is an offense 
deposit fn the maiis a letter containing a threat to 
(ure another with Intent to extort money, matter tend- 
3 to incite arson, murder, or assasslnation, matter con- 
Ining a threat to Injure the presldent of the United 
ates, or non mailable matter with intent to kili or 
iure another person. 

Under express statutory provisions, 18 U.S.CA. 
876, it is an offense knowingly to deposit or cause 
be deposited in any authorized depository for 
ail matter, to be sent or delivered by the post 
fice establishment of the United States, with in- 
nt to extort money, any letter addressed to any 
her person containing any threat to injure the 
irson of the addressee or of another.^i Where 
ere are two or more defendants, it is sufficient. 


under the statute, if one of the defendants mailed, 
and the other or others caused him to mail, the 
letter,32 or if all of the defendants caused a third 
person to mail the letter'.33 

'Matter tending to incite arson, murder, etc. 
While, in the absence of stattite so providing, the 
mailing of matter counseling murder, arson, or 
treason may not constitute an offense against the 
United States,by statute, 18 U.S.C.A. § 1461, it 
is an offense against the United States to mail mat¬ 
ter of a character tenchng to incite arson, murder, 
or 'assassination 25 In construing this statute, it 
has been held that, if articles in a newspaper serit 
through the maiis have a tendency to incite murder 
or assassination,. it is not necessary to constitute 
the offense to show any specific intent on the part 
of accused in writing, publishing, or mailing them,36 
or that accused knew that the articles were of a 
character tending to incite murder or assassina¬ 
tion,3 7 he being confessedly familiar with the con- 
tents thereof, 

Where an indictaient alleges that a newspaper 
contained matter of a character to incite, in the 
minds of persons reading it, murder and assassi¬ 
nation, and also sets out the objectionable language 
in full, the additional particular averment that it 
was so nonmailable is not required.28 An indict- 
ment, alleging that accused knowingly, willfully, 
unlawfully, and feloniously deposited in the post 
office a newspaper containing matter intended to 
incite murder and assassination is sufficient, with- 
out specifically alleging that he knew that the paper 
contained matter intending to incite murder and 
assassination^® or comprehended its import.”*® 

Matter containing threat to injure president. In 
order to constitute a violation of the statute, 18 
U.S.C.A. § 871, which makes it an offense fOr any 
•person knowingly and willfully to deposit or cause 
to be deposited for conveyance any letter, paper, 
writing, print, missive, or document containing 
"any threat to take the life of or to inflict bodily 
harm upon the President of the United States,’’ 
it is necessary that the writer intended that the 


u TJ.S.— s. V. Basson, D.CJN‘.Y., 

15 F. 590—Blackham v. Gresham» 

16 F. 609. 21 Blatchf, S54. 

. 14 Opinlon Attomey General 
152. 

. 14 Opinion Attorney General 
152. 

• TT.S.—U. S. V. Easson, D.C.N.T., 
18 F. 690. 

. XJ.S.—^TT. S. V. Thompson, D.CL 
Mass., 28 F.Cas.No.l6.4S9. 

- OJ. P 1189 note 84. 


28. U.S.—^U. S. V. Thompson, supra. 

29. Burden of proof 

U.S.—U. S. V. Adams, D.C.N.Y., 24 F. 

Cas.No.14,421. 

49 C.J. P 1189 note 88 fal. 

30. Xnstractioiui 

U.S.—^U. S. V. Thompson, I>.C.Mass.. 
28 F.Cas.No.16.489. 

31. U.S.—Spencer v. Hunter, C.C.A. 
Kan., 139 F.2d 828. 

32. U.S.—Spencer v. Hunter, supra. 

33. U.S.—Spencer v. Hunter, supra. 
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34. 26 Opinlon Attorney General 
555. 

35. U.S.—Magon v. U. S., Cal., 248 
F. 201. 160 C.C.A. 279. 

49 C.J. p 1201 note 40. 

36- U.S.—Magon v. U. S., supra. 

37. U.S.—Magon v. U. S., suprju 

38. U.S.—^Magon v. U. S., supra. 

39. U.S.—^Magon v. U. S., sxipra. 

40. U.S.—^Magon v. U. S., supra. 
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letter be communicated to the president and thereby 
influence 'his action.*^^ 

Mailing or delivery of fionmaUable matter with 
intent to kill or injure another, The statute relat- 
ing to the offense of depositing for mail or deliv¬ 
ery by mail of certain nonmailable matter with 
intent to kill or injure another, 18 U.S.C.A. § 1716, 
creates two distinet offenses, one.of which consists 
in depositing or causing to be deposited the non¬ 
mailable matter42 and the other in delivering it or 
causing it to be delivered.^3 

Where the' offense charged is depositing, or 
causing to be deposited for mailing and delivery, 
poison with intent to kill, etc., a designated per- 
son, it is not necessary to allege that the letter de¬ 
posited for mailing was sent to any particular per- 
son, or at what point or post office it was ad- 
dressed.^^ Where the offense alleged in the in- 
dictment is causing to be delivered by mail poison 
to a designated person with intent to injure him, 
it is sufficient to show a violation of the statute in 
this respect.**® The indictment may also be so 
drawn as to include both offenses.^® A conviction 
under the statute cannot be had on an indictment 
charging a violation of a postal regulation relat- 
ing to the transmission through the mails of a com- 
position containing poison, but held insufficient be- 
cause the regulation was beyond the jurisdiction 
of the postmaster general.^'^^ 

Mailing prize-fighi films. Under a statute, now 
repealed, which prohibited the depositing of prize- 
fight films in the mails, it was held that a trans- 
portation by mail was nbt necessary to the offense.'* 8 

§ 38. Mailing Obscene, Lewd, or Lascivious 
Matter 

a. In general- 


b. Elements of offense 

c. Persons liable 

a. In General 

In accordance with statutory provisions. It Is an 
offense knowingly to deposit for malllng or deljvery any 
obscene, lewd, lascivious, or fllthy book, pamphlet, pic¬ 
ture, paper, letter, writing, prfnt, or other publication of 
an Indecent character. 

In accordance with statutory provisions, 18 U.S. 
C.A. § 1461, which have been upheld as constitu- 
tional*® and a valid exercise of the power to estab- 
lish a postal system,50 it is an offense knowingly 
to deposit for mailing or delivery any'obscene, 
lewd, lascivious, or filthy book, pamphlet, picture, 
paper, letter, writing, print, or other publication ^f 
an indecent character.®^ The substance of the of¬ 
fense is the employment of, or attempt .to employ, 
the mails for the transmission of obscene matter,®^ 
and, since the statute: is applicable only to use of 
the mails, it is not objectionable as prohibiting the 
deposit of such matter in private depositories or 
other places over which congress has no control.®® 
The purpose of the statute is to prevent the use of 
the mails to circulate or delivei* matter to corrttpt 
the morals of people,®^ 

Construction of the statute must be reasonable, 
having regard to the manifest object had in view 
in its enactment,®® but inasmuch as it is highly 
penal it cannot: be construed to include acts not 
fairiy within itsTetter and spirit.®® It is not to be 
construed only by the specific words used in the 
statute, but its meaning must be arrived at from^the 
general language used, the circumstances tnbd^r 
which the thing was writteh, and in the Hght of the 
purposes of the particular act and evils sought to 
'be remedied by. its passage.®^ The words '^obscene, 
lewd, or lascivious,” as used in the statute, describe 
one and-the same offense®® and signify that fonn of 


41- U.S.—U. S. V. French, D.C.Fla.. 

243 F. 786. 

49 C-J. P 1202 note 47.' 

42. TJ.S.—^Murray v. U. S., W.Va., 
247 F. 874,, 160 aC.A. 96. 

49 aJ. P 1202 note 49. 

43- U.S.—Murray v. U. supra. 

44. U.S.—^STurray v. U- S., supra. 
49 C.J. p 1202 note 51. 

45. U.S.~—Fstabrook v. S., O.Ci A ■ 
Mo.. 28 F.2d 150. 

49 aJ. p 1203 note 52. 

46. U.S.—Kerr v. U. a, C.C.A.Cal., 
11 F.2d 227, certiorari denled 46 
S.Ct. 6339, 271 U.S. 689, 70 LuEd. 
1163. 

49 C.J. P 1202 BO«e «8. 


47. U.S.—Bruce v. U. S.. aC-A-MD;,. 
202 F. 98, 120 C.C.A. 370.". ' ’ 

49 G.jr. p 1202 note 54. 

48. U.S.—^Atlanta Bnten>rlses v. 

Crawford, D.C.Ga., 22 F.2d 834. 

49. U.S.—Rebhuhn v. Caelii, 

T.. ai F.Supp. 47. 

49:C.J. p 1190 note 11. 

50. U.Sj—Coomer v. U. S., OkL, 213 
F. 1, 129 C.C.A- 617' 

51. U.S.—^U. S. V. Peller, C.AJN.T., 

170 F.2d 1006. 

52. U.S.—U. S. V. Harrls. 't).C.Nev.. 
122 F. 651—^U. a V. BraJEAan, CC 
R.L-78F. 464. 

53. U.S.—fCoomer v. Okl., 213 

F. 1, 129 C.C.A. 617—Tyomies Pub. 

I Co. V. U, S., Mich., 211 386, 128 

I CXXA. 47- • . 


54. U.S.—Swearingen v. U. S., ^an ., 
16 S.Ct 562, 161 U.S. 446. 40 LJBSd. 

' 766. 

■49' dJ. P 1190 notes 12, 18. 

55. U.S.—^U. S. V. Rebhuhn, C.d^ 
N.Y., 109 F.2d 612, certiorari Ae- 
nied Rebhuhn v. U. S-, 50 S.Ct. 976, 
310 U.S. 629, 84 L-Bd.’ 1399—U. S. 
V. Dennett, C.C.A.N^.Y., 89 F,2d 664, 
76 A.L..R. 1092—U. a v. Maleo, D. 
C.Ind.. 61 P. 41. 

56. ,U.&.—^U. S. V. Barlow, D.dUtah, 
6^ If.Supp. 796, appeal dismissed 65 
S-Ct. 2S. 823 U.S. 8(15. 89 L.J2d. 
642. 

49 C.J. P 1191 note 15. 

B7i U.S.—^Krause v. U- S., d^-^LJIlid., 
29 P.2d 248. 

58. U.S.—Swearlngeil v. U. S., Kan., 
16 aOt 562, 161 U.S. 446, .40 L..Ed. 
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immorality which has relation to sexual impurity.^s 
The words have the same meaning as is given to 
them at common law®0 in prosecutions for obscene 
libeL«l 

MaHer inclosed in envelope or wrapper, The 
mailing of a sealed letter containing obscene matter 
in an envelope on which nothing appears but the 
name and address of the sender is a violation of the 
statute,but the mailing of such sealed letters ad- 
dressed to the sender himself is not an offense.®^ 
Books,®^ newspapers,®® writings,®® or other publica- 
tions®*^ of an obscene, lewd, or lascivious character 
are not rendered mailable by sealing them in en- 
velop^ or otherwise wrapping them up. 

FiLm, Exposed film, although undeveloped, con- 
stitutes a picture or print within the meaning of the 
statute,®® and hence the mailing of an exposed film 
which on being developed will reveal pictures of a 
an obscene or lewd character is a violation of the 
statute.®® 

Matfer objectionable in part only. In order to 
constitute an offense xmder the statute it is not es- 
sential that the entire contents of the matter mailed 
should be nonmailable;*^® nor is it essential to the 
commission of the offense that the offenderas re- 
sponsibility for its being put in the mail should ex- 


tend to its entire contents-'^^ 

Use of decoy letters. It is not an objection to a 
conviction of sending obscene, lewd, or lascivious 
matter through the mail that the matter was sent 
in response to a decoy letter written by a govern- 
ment officer.*^® 

b. Elements of Offense 

In order to constitute a violation of the statute the 
matter sent by mail must have a tendency to corrupt 
and deprave the morais of those whose minds are open 
to such influences. Knowledge of the contents of the 
matter malled Is a necessary element of the offense, but 
if the contents are known to the sender intent is Imma- 
terial. 

In order to constitute a violation of the statute the 
matter sent by mail must have a tendency to cor¬ 
rupt and deprave the morais of those whose minds 
are open to such influences and into whose hands 
it may fall by arousing or implanting in such minds 
lewd or lascivious thoughts or sexual desires,^® or 
the matter must be such as may be characteriied as 
filthy.'^^ The mere fact that the writing is con- 
cemed with matters pertaining to the sexes or with 
sexual relations is not sufficient to bring it within 
the statute,'^® and so the mailing of serious works 
of physiology, medicine, Science, and sex instruction 
expressed in decent language ordinarily do not vio- 


59. ir.S.— s. V. Barlow, D.C.UtaJi, 
56 F.Supp. 795, appeal dismissed 
€5 S.Ct. 25. S23 U.S. 805, 89 L.Bd. 
642—Rebhuhn v. Caliill, D.C.N.Y., 
31 F.Snpp. 47. 

49'/C>J.P 1191 note 18. 

80. U.S.—Knowles v. U. S., S.D., 170 
F. 409. 96 C-C.A. 579. 

49 ax P 1191 note 19. 

61. U.S.—U. S. V. Barlow. D.C.UtaIi, 
56 F.Supp. 795. appeal dismissed 65 
S.Ct. 25, 323 U.S. 805. 89 L.Ed. 642 
—Rebhuhn v. Cahill, D,C.N.r.. 31 
F.Supp. 47. 

49 CX p 1191 note 20. 

82. U.S.—Andrews v. U. S., Cal., 16 i 
S.Ct. 798, 162 U.S. 420, 40 L.Bd. 

. 1023. 

49 CLX p 1193 notes 45, 46. 

ITnider foxBier statute which did 
not in terms include letters. it was 
held that no olfense was commltted 
by deposltin^ in the malis an obscene 
letter inclosed in an envelope or 
wrapper upon which there is noth- 
Ine but the name and address of the 
sender.—^U. S. v. Chase, Mass., 10 S. 
Ct. 766, 135 U.S. 265, 34 L.Ed. 117— 
49 C.X p 1192 note 43 [a]. 

sa. U.S.—^U. s. V. Reinhelmer, D.C, 
Pa., 233 F. 646. 

49 CJr. p 1193 note 47. 

64. tJ.S.—U. S. V. Nathan, D.C.Iowa, 
61 F. 936. 


65. U.S.—U. S. V. Janes, D.C.Cal., 74 
F. 645. 

66. U.S.—U. S. V. Gaylord, B.CJll., 
60 F. 410. 

67. U.S.—U. S. V. Peller, C.A.N.T., 
170 P.2d 1006. 

68 . SflCotioiL picture illau 

V.8.—V. S. V. Peller, C.A.N.T., 170 
F.2d 1006. 

69. U.S.—^U. S. V. Peller, supfa. 

70. U.S.—Grlffln v. U. S., Mass., 248 
F. 6, 160 C.C.Ai 146. 

49 C.X P 1193 note 62. 

71. U.S.—^U. S. V. Harman, D.C.E:an., 
88 F. 827. 

72. U.S.—Weathers v. U. S., C.C.A. 

' Fla., 117 F.2d 685. 

49 C.X P 1193 note 65. 

Entrapment and insti^ratlon ^eneral- 
ly see Crimlnal Law § 46. 

73. U.S.—U. S. V. Barlow, I>.C.Utah, 
66 F.Supp. 796, appeal dismissed 65 
S.Ct. 25, 323 U.S. 805, 89 L.Ed. 642. 

49 C.X p 1191 note 24. 

The test for determinin^ whether 
matter is obscene, lewd, or lascivious 
within the statute is whether Its lan- 
ffuage has a tendency to deprave and 
corrupt the morais of those whose 
minds are open to such influences, 
and into whose hands it may fall by 
arousingr br implanting- in such 
minds lewd or lascivious thoughts 
or deslres.—^U. S. v. Goldsteln, D.C. 


N.X, 73 F.Supp. 876—U. S. v. Bar¬ 
low, D.C.Utah, 66 F.Supp. 796, ap¬ 
peal dismissed 66 S.Ct. 26, 323 U.S. 
805, 89 L.Ed. 642—^U. S. v. Bebout, D. 

C. Ohlo, 28 F. 622—49 C.X p 1191 note 

21 . 

Advocaoy of plural xnazrlages, 
Editorlals advocatlng restoration 
of celestial or plural marriages be- 
cause God.allegedly has restored the 
principle thereof, did not contain ob¬ 
scene, lewd or lascivious matter 
within the statute.—^U. S. v. Barlow, 

D. C.Utah, 66 F.Supp. 796, appeal dis¬ 
missed 66 S.Ct. 26, 323 U.S. 806, 89 
L.Bd. 642. 

74. Corruptlon of iMiTi/iff ai r fl morais 

(1) Letters characterized as fllthy 

under a statute which declares un- 
mailable “every obscene, lewd, or 
lascivious, and every fllthy book 
. . . letter” etc., are unmailable 

although they are not calculated to 
corrupt the addressee^s minds and 
morais.—U, S. v, Llmehouse, S.C., 62 
S.Ct. 412, 286 U.S. 424, 76 L.Ed. 843 
—U. S. V. Dempsey, D.C.Ark., 188 F. 
450. 

(2) The actual efCect on the mind 
of the recipient Is immaterial.—^Ver¬ 
ner V. U. S., C.A.Wash., 183 F.2d 184. 
Xetter held tathy wltlilu statute < 
U.S.—Verner v, U. S., supra. 

75. U.S.—U. S. V. Goldstein, D.C.N. 
X, 73 F.Supp. 875, 
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late the statute^® tinless the publication is such 
as will so arouse the salacity of Ihe reader as to 
.outweigh any literary, scientific, pr other merits it 
may possess.'^'!^ The statute is not violated by mail- 
ing matter which is coarse, vulgar, indecent, abu¬ 
sive, scurrilous, or even libelous,78 unless the mat¬ 
ter may be characterized as filthy.79 The fact that 
language is libelous will not take it out of the in- 
hibition of the statute, if it is otherwise of such a 
character as to bring it within the meaning of the 
statute.^® 

Nature of words used. In order to justify a con- 
viction under the statute it is not essential that the 
letter or. publication alleged to be. nonmailable be 
in any ‘particular words,but its evil character may 
appear in the structure of the sentences, and either 
direttly or indirectly by innuendo or suggestion, 
or in the thought conveyed.S2 While there is some 
authority to the contrary,83 the better view is that, 
where the necessary inference from the words in 
the matter mailed is obscene, it is not essential to 
constitute the offense that the words used were 
themselves obscene.S^ Nevertheless, if the letter 
or. .publication is in itself unobjectionable on its 
face* the sender cannot be convicted on an undis- 
closed, motive or intent.*^ 

Knowledge^ intcntj or motive, Knowledge of the 
contents of the letters, writing, publication, etc., 
deposited for mailing or delivery at the time of so 
depositing them is an indispensable element of the 
offense denounced by the statute.®® If matter so 


deposited is of a nonmailable character and the 
contents thereof are known to' the sender, he is 
guilty of a violation of the statute regardless of his 
intent or motive in sending it,®*^ and, accordingly, 
it is not a defense that his motive was good.®® It 
is not material that the sender did not regard the 
matter to be of the character forbidden by statute to 
be carried through the mails.®^ 

Prcpayment of postage. Prepayment of postage 
is not a constituent of the offense of sending ob¬ 
scene matter through the mail,®® there being no 
statutory requirement to that effecti®! 

Depositing in niail. It is an indispensable element 
of the offense that the nonmailable matter be, de¬ 
posited for mailing and delivery.®2 When tjie other 
elemepts of the offense are present, the offense is 
completed by depositing the nonmailable matter in 
the mail,®'® and it is not necessary to constitute the 
offense that the matter should be delivered to the 
sender or to any other person.®^ 

c. Persons Idable 

Corporations, as well as indivlduals, may be guilty 
of the offense of depositing an obscene publication In the 
mail. It is not essential to a convietlon that the accused 
personally deposited the nonmailable matter In the mail; 
It Is sufficient if the act was done wlth his authorlza- 
tion, or with his knowledge and consent, 

Corporations, as well as individuals, may be guilty 
of'the offense of depositing an obscene publication 
in the mail.®® It is not essential to the offense of 
mailing nonmailable matter that it should have been 


76. U.S.—U. S. v. Dennett, C.CJLN. 
Y., 39 F.2d 664. 76 A.L.R. 1092. 

77. U.S.—U. S. V. Goldsteln, D.'C.N. 
Jt,.73 P.Supp. 875. 

49 0.3. p 1191 note 24 [al. [b]. 
PnblicatloiL of obscene matter as ed- 
ncational treatlse 
The statute asralnst mallingr ob¬ 
scene matter does not Intend that 
treatment of sex in writing be re- 
duced to the Standard of a child's 
library, but It does not intend that 
the publication of obscene and II 7 
centibus accounts of ordlnary sexu- 
al relation shall be justilled under 
the gulae of publishing an education- 
al treatise.—^U. S. v. Goldstein, su¬ 
pra. 

78. U.S.—^Dysart v. U. S., Tex., 47 S. 
Qt. 234. 272 U.S. ,656. 71 L.Ed. 461. 

49 C.J. P 1191 note, 26. 

79. U.S.—U. S. V. Limehouse, S.C..' 
62 S.Ct. 412. 285 U.S. 424. 76 L:Ed. 
843. 

80- U.S.—U. S. V. Clifford. C.C.W. 
Va., 104 P. 296.' : , : 

81. U.S.—Sales v. U. 'S., Mo., 268 P. 
697, 169 C.G.A. 537—^U. S. v. Moore, 
D.C.MO.. 12 S^ P, 169, 


82. U.S.—Sales v. U. S.. Mo., 268 P. 
597. 169 C.C.A. 637. 

49 CJ. p 1192 note 29. 

83. U.S.—U. S. V. Lamkin. C.C.Va., 
73 P. 459. 

84. U.S.—U. S. V. Goldstein, D.C.N. 
J.. 73 P.Supp. 876. 

49 C.J. p 1192 note 31. 

'Offezlng matter. for sale 

Letter ofifering photographs and 
reading matter for sale at stated 
prices was held obscene within the 
statute.—0’Neal 'V. U. S.'. C.C.A.I11., 
66 P.2d 61. 

85. U.S.—Sales v. U. S., Mo„ 268 P. 
697. 169 C.C.A. 537. 

49 C.J. p 1192i note 32. 

88 . ' U.S.—Price -v. U. S.; Cal-v 17 S. 

Ct 366. 165 U.S. 311, 41 LiBd; 727. 
49 ,aJ-P 1192 note 33. 

87. U.S.—^Verner v. U. ' S., CA.. 
Wash.. 183 P.2d 184—-U. S. v. Den¬ 
nett. ‘ C.C.A.N.T.. 39 P.2d*664> 76 
A.L.R. 1092. 

49' C.J. P 1192 note 34. 

Zntent. not contrpUing 
U.S.—u! 'S. V. Goldstein, D.aN.J., 73 
P.^upp.^ 876. 
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88 . U.S.—U. S. V. Dennett, C.O.A.N. 

Y., 39 p,2d 664. 76 A.L.R. 1092. 

49 C.J. P 1192 note 36. 

89- U.S.—^Rosen v. U. S., N.Y., 16 S. 

Ct. 434, 161 U.S. 29, 40 L.Ed. 606. 
49 C.J. P 1192 note 36. 

90. U.S.—U. S. V. Harris, D.C.Nev., 
122 P. 551—U. S.v. Janes, D.C.Cal., 
74 P. 646. 

91. U.S.—^U. S. V. Harris, HaNev., 
122 P. 661. 

92. U.S.—U. S. V. Brazeau, C.C.R-L, 
78 P. 464. 

49 aJ. p 1193 note 39. 

93. U.S.—U. S. V. Strewl, ,C.CJLN. 
Y., 99 F.2d 474, certiorari denied 
Strewl V. U. S., 69 S.Ct. 489, 306 
U.S. 638, 83 L.Ed. 1039, rehearing 
denied 69 S.Ct 690, 306 U.S. 668 , 83 
L.Ed. 1063, motion denied 162 F.2d 
819. certiorari denied 68 S.Ct. 92. 
332 U.S. 801, 92 L.Ed. 381. 

49 C.J. p 1192 note 41. 

94. U.S.—Ackley v. U., S., Mo., 200 
P. 217. 118 C.CA. 403. 

95. U.S.—^U, S. V. New York Herald 
Co.. C.C.N.Y.-, 169 P 296. 
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personally deposited in the mail by acctised him- 
self.^® It is sufficient if the act was authorized by 
him^ or that it was committed with his knowledge 
and acquiescence;®* and it has even been held that 
he may be liable if the, objectionable matter is de¬ 
posited in the mail as a natural and probable con- 
sequence of an act intentionally done by him with 
knowledge that such will be its natural and probable 
effect®® 

Aider or ahetior. It has been held that one who 
prepares for another an obscene communication 
knowing that he will deposit it in the mail may be 
inxiicted and convicted as a principal under a stat¬ 
ute providing that whoever directly commits any 
act constituting an offense defined in any law of the 
United States or aids, abets, induces, or procures 
its commission is a principal.^ 

§ 39. -Indictment 

a. In general 

b. Setting out obscene matter 

c. Knowledge of contents of matter 

mailed 

d. Issues, proof, and variance 
a. In Geneial 

The Indictment must be sufflciently definite to advise 
the accused of the charge and to enable him to avall 
himself of his conviction or acquittal as a protection 
against further prosecution for the same offense. 

Under the general rules the indictment must dis- 
close the nature of the offense with sufficient defin- 
iteness to advise accused with what he is charged 
and to enable him to avail himself of his convic¬ 
tion or acquittal as a protection against further 
prosecution for the same offense.® It is sufficient 
to allege that the pubEcation mailed was "obscene, 
lewd, and lascivious” without adding “and of an in¬ 


decent character,''® but the addition of the word 
“indecent” will not render the indictment bad.** 

While it has been , held that an indictment for 
sending through the mail obscene, lewd, or lascivi- 
ous n^atter will be sufficient if it describes the par- 
ticular matter so as to identify it and then allege 
in the language of the statute that it was of the 
character therein described,® it has also been held 
necessary that the indictment should allege that 
the matter mailed was of the character declared 
nonmailable by the statute and that it is not suffi¬ 
cient merely to set out a copy of the matter mailed, 
leaving its nonmailable character to be inferred 
therefrom,® and that an indictment defective in this 
respect is not cured by the conclusion of a sub- 
sequent count “contrary to the form of the stat- 
ute.''7 In accordance with the rule that it is not 
essential to the commission of the offense that the 
entire contents qf the publicatidn be objectionable, 
it is not necessary for the indictment to allege that 
the entire publication containing the alleged non¬ 
mailable matter was nonmailable.® 

It has been held that an indictment sufficiently 
charges that defendant deposited an obscene letter 
in the post office “for raailing and delivery,” al- 
though not in that precise language, where the 
plain and reasonable meaning of the language used 
was that such was the purpose with which the letter 
was deposited in the post office.® It will not be 
sufficient to allege in general terms that newspapers 
containing obscene matter were “deposited for mail- 
ing and delivery;”^® it must be alleged that the 
newspapers were addressed or that direction was 
given for mailingqr delivery.ll 

Innuendo, It is not necessary to add anything by 
way of innuendo to an indictment which sets out 
the articles alleged to be nonmailable, if no meaning 

the mails allegred nonmailable plc- 
tures, the Indictment need not refer 
to the entire publication of which 
the plctures were only a portlon, the 
language accompanying the pic- 
tures not being alleged to be obscene 
and it only being necessary that the 
jury shoul4 conslder so much of the 
context as is essential to a proper 
understandlng of what is claimed to 
be in violatlon bf the statute.—^Tyo- 
mles Pub. Co. v. U. S., Mlch., 211 F. 
886, 128 C.O.A. 47. 

9 . U.S.—Rinker v. U. 'S., Kan., 151 
F. 756. 81 C.C.A. 379. 

49 C.J. P 1196 note 87. 

lOi U.S.—S. V. Brazeaju. 

78 F. 464. 


96. rr.S.— Demolii v. U. S., Colo.. 144 
F. 363, 75 C.C.A. 365, 6 I,.R,A-,3Sr. 
S., 424. 7 Ann.Cas. 121. 

49 C.J. p 1193 note 67. 

97. U.S.—Bates v. U. S., C.C.m., 10 
F. 92. 10 BIss. 70. 

96- U-S.—^Burton v. U. S., Minn., 142 
F. 57. 73 C.C.A. 243. 

49 C.J. p 1193 note 59. 

99- U,S.—Demolii v. U. S., Colo., 144 
F. 363. 76 CC,A. 865. 6 L.RJL.N.S., 
424. 

49 C.J. p 1193 note 60. 

1. BjawaU.—XJ. S. v. Popov. 4 Ha- 
waii Fbd. 386. 

49 CU. p 1193 note 62. 


[ denied 83 S.Ct 773, 229 U.S. 614, 
67 D.Ed. 1352. 

[ 49 C.J. p 1193 note 65. 

3. U.S.—U. S. V. 0'DonnelI. C.C.N. 
T.. 166 P. 218. 

49 C.J. p 1194 note 66. 

4. IJ.S.—Lockhart v. TT. S., S.D., 250 
F. 610,162 G.C.A. 626. 

5., U.S.—Bates v. U. S.. aC.IU., 10 
P. 92. 10 Biss. 70. 

6. U.S.—U. S. V. Clifford, C.C.W.Va.. 
104 F. 296. 

7- IJ.S.—U. S. V. Clilford. supra. 

8. XJ.S.—Coomer v. U. S., Okl., 213 
F. 1. 129 aC.A. 617. 


Piotores oompxlsliig part of publloa- 
tioiL 

On a prosecution for depositing In 
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2. U.S.—Winters v, U. S., Kbjl, 2oi 
F. 846. 120 C.CLA. 176, certiorari 


11. TJ.S.—^tJ. S. V. Brazeau. supra. 
49 C.J. p 1196'note 89. 
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for the language is claimed except such as it would 
convey to any ordinary reader.12 

Matter of defense. Since the statute contains no 
exceptions to the rule making obscene publications 
nonmailable, the fact that a publication which would 
ordinarily be classed as within its meaning might 
lawfully be sent to certain persons does not render 
it necessary to aver in the indictment that it was 
not sent to such persons, it being matter of defense 
to show that it was sent to such persons.^* 

b. Setting Out Obscene Matter 

The Indictment may omit the obscene matter as be¬ 
ing of such a character as Is not proper to be spread 
upon the records of the court, provided the crime charged 
Is described sufflciently to inform the accused of the 
nature of the charge against him. 

The constitutional right of accused to be informed 
of the nature and cause of the accusation against 
him is not infringed by the omission from the indict- 
ment of indecent and obscene matter, alleged as not 
proper to be spread upon the records of the court,!^ 
provided the crime charged, however general the 
language used, is so described as reasonably to 
inform accused of the nature of the charge sought 
to be established against him;i® and in such case 
accused may apply to the court before the trial 
is entered on for a bili of particulars, showing what 
parts of the paper would be relied o-n by the prose- 
cution as being obscene, lewd, and lascivious, which 
motion will be granted or refused, as the court, in 
the exercise of a sound legal discretion, may find 
necessary to the ends of justice.i® Nevertheless, 
if the indictment omits to set out the offensive mat¬ 
ter as being of such a character as is not proper 
to be spread upon the records of the court, there 
should be sufficient in the indictment to describe the 
thing alleged to have been mailed and to distlnguish 
it from other matter so that accused may be ap- 
prised with reasonable certainty of the identical 
matter which he is charged with having deposited 
in the mails.^'^ 


c. iCnowledge of Ooutents of Matter Mailed 

The indictment must contain an allegatlon that the 
accused had knowledge of the contenis of the matter 
mailed at the time of malling. 

Since knowledge of the contents of the matter 
mailed at the time of mailing is an indispensable 
element of the offense, an indictment which contains 
no allegation of such knowledge is fatally defec- 
tive.i8 It has been held that an allegation that ac¬ 
cused “did unlawfully and knowingly deposit” in 
the mails certain obscene matter is insufficient for 
this purpose, if objection is taken on motion to 
quash before trial^® or by demurrer;20 but it has 
been held that an allegation that accused '‘unlaw¬ 
fully, wilfully and knowingly,*' “unlawfully and 
knowingly,” or “knowingly” deposited certain ob¬ 
scene matter in the mail, if defective for the pur¬ 
pose of charging knowledge of the offensive char¬ 
acter of the matter mailed, is at least sufficient after 
verdict,2i the view being taken that the defect, if 
any, is one of form only.^^ averment that ac¬ 
cused knowingly deposited, in a post office for mail¬ 
ing, circulars giving Information how, where, or by 
whom and by what means obscene, lewd, and las- 
civious books might be obtained, and that defendant 
unlawfully and knowingly meant and intended 
thereby to give such information, is a sufficient 
averment that defendant knew the character and 
contents of such circulars, and it is not necessary 
to set them out or further to characterize or de¬ 
scribe the books referred to therein other than to 
aver that they are obscene, lewd, and lascivious.^3 

d. Issnes, Froof, and Variance 

General rules as to issues, proof, and variance apply 
In prosecutione for sending obscene matter through the 
malis. 

General rules as to issues, proof, and variance, 
as considered in Indictments and Informations' §§ 
244-270, apply in prosecutions for sending obscene 
matter through the mails.^^ 


12. U.S.—^Lockhart v. U. S., S.D., 
250 F. 610, 162 aC.A. 626, 

13. U.S,—XJ. S. V. Clarke, D.C.Mo.. 
38 P. 500. 

14. U.S.—Bartell v, U, S., S.B., 33 
S.Ct. 383, 227 U.S. 427, 67 L.Ed. 
583. 

49 a.J. P 1194 note 69. 

15- U.S.—Rosen v. U. S., N.T., 16 S. 

Gt. 434, 161 U.S. 29. 40 L..Ed. 606. 

49 C.J. P 1194 note 70. 

18. U.S.—Bartell v. U. S., S.D., 33 
S.Ct. 883, 227 U.S. 427, 67 L..Ed. 
583. 

49 C. J. P 1194 note 71. 


17. U.S.—Winters v. U. S., Kan., 201 
P. 845, 120 C.C.A. 175, certiorari 
denied 33 S.Ct. 773, 229 U.S. 614, 
67 L.Ed. 1352. 

49 C.J. p 1194 note 72. 


18. U.S.~U. S. V. Clifford, C.C.W. 
Va., 104 F. 296. 

49 C.J. P 1196 note 80. 

19. U.S.—U. S. V. Reid, D.C.Mich.. 
73 P. 289. 


20. U.S.—U. S. V, Clifford, C.C.W. 
Va.. 104 P. 296. 
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21. U.S.—Prlce v. U. S., Cal., 17 S. 
Ct 866, 166 U.S. 311, 41 L.Ed. 727. 

49 CJ. p 1195 note 83. 

22. U.S.—U. S. v. Reid, D.C.Micli., 
73 P. 289. 

49 C.J. p 1195 note 84. 

23. U.S.—Shepard v. U. S., Utah, 
160 P. 684, 87 aC.A. 486, certiorari 
denied 29 S.Ct. 682, 212 U.S. 571, 
53 L..Ed. 655. 

24. U.fiJ.—^U. S. V. Rebhulin, C.C.A. 
N.Y., 109 P.2d 512, certiorari' de¬ 
nied Rebhuhn v. U. S., 60 S.Ct. 
976, 310 U.S. 629, 84 li.Ed. 1399. 

49 C.J. P 1195 note 4.. 
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§ 40. -Evidence 

General rules of evidence In criminal cases apply In 
prosecutione for maillng obscene, lewd, or lascivious 
matter. 

In accordance with the nile in criminal cases 
generally, in a prosecution for mailing obscene, 
lewd, or lascivious matter, the prosecution has the 
burden of proving every essential element of the 
offense.^® Where the publication is of some scien- 
tific or literary value so that it could lawfully pass 
through the mails if directed to properly qualified 
persons, the prosecution must prove that accused 
has abused the conditional privilege which the law 
gives him.26 

Admissibility. Rules for the admissibility of 
evidence in criminal cases generally are applicable 
in a prosecution for mailing obscene, lewd, or las- 
dvious matter.27 Correspondence by a post office 
official carried on with accused through the mails 
for the sole purpose of obtaining evidence on which 
to base the prosecution is admissible.^^ Where the 
particular portions of the writing claimed to be 
obscene are marked, other portions thereof can- 
not be read in evidence nor can clauses of al- 
leged similar character be read from other books 
by way of illustration.^o Proof of the reputation 
for chastity of the addressee of the letter alleged to 
be nonmailable is irrelevant and inadmissible.^i 
Evidence as to the effect of letters on the minds 
and conduct of the recipients thereof is not admis- 
sible on the issue whether the letters were obscene, 
lewd, or filthy.^^ 


Weight and snfficiency of the evidence is governed 
by general rules.33 The elements of the offense 
must be proved beyond a reasonable doubt,34 but 
they may be proved by circumstantial as well as 
direct evidence.^® Failure to introduce the enve- 
lopes in which obscene matter was mailed does not 
necessarily constitute failure to prove that such 
matter was sent through the mails. 36 

§ 41- -Trial 

General principies applicable In the trial of criminal 
cases apply in prosecutions for mailing obscene, lewd, 
or lascivious matter. 

In accordance with general principies applicable 
in the trial of criminal cases, as a general rule, in 
prosecutions for sending obscene, lewd, or lascivious 
matter through the mails, the question whether or 
not matter is “obscene,” “lewd,” or “lascivious” is 
one for the jury, under appropriate instructions 
from the court as to the meaning of these terms as 
contemplated by the statute under which the indict- 
ment was framed.37 Nevertheless, it is for the court 
to determine in the first instance whether matter 
claimed to have been obscene, lewd, or lascivious 
is capable of having such tendency;®® and if it 
has no such tendency,36 or‘could not by any rea¬ 
sonable interpretation be held to come within the 
prohibition of that statute,^® the court may so in¬ 
struet the jury as a matter of law. A verdict for 
accused should not be directed if there is evidence 
to support the charge,^! but the sufficiency of the 


25- U.S.—U. S. V. Bebout. D.C.Ohio, 
28 P. 522. 

49 ax P 119S note 6 [a]. 

26- U.S.—U. S. V. Rebhuhn. C.C.A. 
N.T., 109 F.2d 612, certiorari de- 
nied Rebhuhn v. U. S., 60 S-Ct, 976, 
310 U.S. 629, 84 Ii.Pd. 1399. 

27. Identlty of obscene snatter 
Evidence tendingr to prove the 

identity of tbe obscene matter Is ad- 
mlssible.—^Tyomles Pub. Co, v. U. S., 
Mich., 211 P. 386, 128 aC.A. 47-—19 
C.X p 1196 note 9. 

Uotlve or Intent 

A letter is not admisslble to show 
motive or intent where it has no 
bearin^ on the matter.—^U. S. v. 
Xorth, D.C.Or., 184 P. 151. 

Opinlons of ezperts are admisslble 
to Show the standing of the chal- 
lengred publication.—^U. S. v. Reb- 
huhn, C.C.AN.T., 109 P.2d 512, cer¬ 
tiorari denied Rebhuhn v. U. S., 60 
S.Ct, 976, 310 U.S. 629, 84 L.Ed. 1399. 

28. U.S.—^Andrews v. U. S., Cal„ 16 
S.Ct 798, 162 U.S. 420, 40 L.Ed. 
1023. 

22. U.S.—^U. S. V. Bennett, C.C.]Sr.Y., 
24 P.Caa.No.14,571, 16 Blatchf. 338. 


30. U.S.—U. S. V. Bennett, supra. 

31. U.S.—Robbins v. U. S., Cal., 229 
P. 987, 144 aC.A. 269. 

49 C.X p 1196 note 15. 

32. U.S.—^Verner v. U. S., C.A 
Wash., 188 P.2d 184. 

33. Evidence held 8TLflS.clent 

(1) To charge defendant with 
'knowledge of contents of books.— 
'U. S. V. Rebhuhn, C.C.AI^.Y., 109 P. 

2d 612, certiorari denied Rebhuhn v. 
U. S., 60 S.Ct. 976, 310 U.S. 629, 84 
L.Ed. 1399.’ 

(2) To connect defendants with 
mailingr.—U. S. v. Rebhuhn, C.C.A]Sr. 
Y., 109 F.2d 612, certiorari denied 
Rebhuhn v. U, S., 60 S.Ct. 976, 310 
U.S. 629, 84 L.Ed. 1399—Dampier v. 

U. S., C.CA..Idaho, 2 P.2d 329. 

(3) To Show other matters. —^U. S. 

V. Rebhuhn, C.C.A.N.Y., 109 P.2d 612, 
certiorari denied Rebhuhn v. U. S., 
60 S.Ct. 976, 310 U,S, 629, 84 L.Ed. 
1399—49 C.X p 1196 note 18 [a]. 

Evidence held InsuAcient for convlo- 
tlon 

U.S.—U. S. V. Goldstein, D.C.N.X, 73 
P.Supp. 875. 
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34- U.S.—^Lau Fook Kau v. U. S., C. 

C. AHawaii, 34 P.2d 86—U. S. v. 
Bebout, L.C.OhIo, 28 P. 622. 

49 C.X p 1196 note 20. 

35. U.S.—Ross V. U. S., C.C.A.Cal., 
103 P.2d 600—0’Neal v. U. S., C.C. 
A.IU„ 66 P.2d 61. 

49 C.X p 1196 note 21. 

36- U.S.—0'Neal v. U. S., supra. 

37. U.S.—^Burstein v. U. S., C.A.Cal„ 
178 P.2d 666. 

49 C.X p 1196 note 26. 

38. U.S.—U. S. V. Dennett, C.C.A.N. 
Y., 39 P.2d 564, 76 A.L.R. 1092— 
U. S. V. Bario w. D.C.Utah, 66 P. 
Supp. 795, appeal dlsmissed 65 S. 
Ct. 26, 323 U.S. 805, 89 L.Ed. 642. 

49 C.X p 1196 ?iote 26. 

39. U.S.—Rosen v. U. S., N.Y., 16 S. 
Ct. 434, 161 U.S. 29, 40 L.Ed. 606. 

40. U.S.—^U. S. V. Journal Co., Inc., 

D. aVa., 197 p. 416. 

41. U.S.—Dunlop V. U. S., III., 17 S. 
Ct. 3T5, 165 U.S. 486, 41 L.Ed. 799 
—Dysart v. U. S., C.C.A.Tex., 4 P. 
2d 766, reversed on other grounds 
47 S.Ct. 234* ^72 U.S. 666, U L.Ed. 
461. 
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evidence for submission to the jury is for the court 
to decide.'*^ 

General rules in criminal cases apply to the giv- 
ing and refusing of instructions in prosecutions for 
this offense.'*^ 

§ 42. Information as to Obtaining Obscene, 
Lewd, or Lasdvious Matter 

Under the statute which makes It an offense to give 
Information as to the obtaining of obscene, lewd, or 
lascivlous matter by depositing or causing to be de- 
posited for malllng or dellvery any card, letter, or cir¬ 
cular containtng such information, the offense Is com¬ 
plete when a card, letter, or circular glving such Infor¬ 
mation is deposited in the mail. 

It is made an offense by statute, 18 U.S.C.A. § 
1461, to give information directly or indirectly, 
where, how, from whom, or by what means, any 
obscene, lewd, lascivious, or filthy book, pamphlet, 
picture, writing, or other publication of an indecent 
character may be obtained' by depositing or causing 
to be deposited for mailing or delivery any written 
or printed card, letter, or circular containing such 
information. The gist of the offense is the mailing 
of matter giving information of the character 
therein designated,^^ and the offense is complete 
when a card, letter, or circular giving such informa¬ 
tion is deposited in the inail.^® The letter or cir¬ 
cular giving the information need not describe the 
objectionable matter or state its character;^® it is 
sufficient if the writing, although unobjectionable 
on its face, gives information as to where matter of 
the character specified in the statute can be ob- 
tained.-**^ Also it is not necessary that an unlawful 
intent should exist as to any particular matter with 
respect to which the statute prohibits information 
to be given through the mails>® 

Indictment While it is proper in an indictment 


for this offense that the card, circular, or letter giv¬ 
ing the information should be so described or set 
out as to identify the offense,^9 it is not necessary 
that the card, circular, or letter be set forth in full,®® 
and it is not necessary that all the words constitut- 
ing the information should be pleaded with the par- 
ticularity used in cases for libel and forgery.®! It 
will be sufficient to describe the character of the 
book, pamphlet, or picture of which information is 
given and leave further disclosures to the introduc- 
tion of evidence.®^ It is not necessary to allege 
that an unlawful intent existed as to any particular 
objectionable matter®^ or to allege ownership or 
possession of the objectionable matter since this* 
is not an offense under the statute,^^ although an 
allegation of ownership is proper merely as the 
statement of a fact tending to interpret a letter.®® 
In like manner, it is not necessary to allege that 
the information was given to one who inquired for 
or desired it®® or that the letter actually conveyed 
the prohibited information to a particular person or 
persons.®*^ 

Evidence and triaL General rules with respect to 
evidence®® and trial®® apply in prosecutions for this 
offense. 

§ 43. Information as to Prcventing Concep- 
tion or Procuring Abortion 

In accordance with express atatutory provisiona, It 
Is an offense for a person to mail Information relatlng 
to the prevention of conceptlon or to the procurement 
of abortion. 

In accordance with the express provisions of the 
statute, 18 U.S.C.A. § 1461, it is an offense for a 
person to mail a written or printed card, circular, 
book, pamphlet, advertisement, or notice of any kind 


42. Bvidence held safiLdent to ero to 
Jnry 

U.S.—Smith V. U. S.. C.C.A.Tex.. 63 
F.2d 110. 

43. U.S.—^U. S. V. Levine, C.C.A.N. 
Y.. 83 F.2d 166, 

49 CJ. P 1196 note 23. 

44. XJ.S.—Grimm v. U. S., Mo., 15 
S.Ct 470, 156 U.S. 604, 39 L.Ed. 
550. 

45 . XJ.S.—^U. S. V. Grimm, D.C.Mo., 
60 F. 528, afllrmed 15 S.Ct 470, 
156 U.S. 604, 39 L.Ed. 550. 

46. U.S.—^De Gignac v. U. S., 111., 
113 F. 197, 52 C.C.A. 71, certiorari 
denied 22 S.Ct. 941, 186 U.S. 482, 
46 L.Ed. 1266. 

47. U.S.—^De Gignac v. U. S., supra. 

49 C.J. p 1197 note 34. 

48. U.S.—Grimm v. U. S., Mo., 15 S. 


Ct 470, 156 U.S. 604, 609, 39 L.Ed- 
550. 

49 C.J. P 1197 note 36. 

49. U.S.—Grimm v. U. S., Mo., 16 S. 
Ct 470, 156 U.S. 604, 39 L.Ed. 650. 

50. U.S.—U. S. V. Rebhuhn, C.C.A. 
N.T., 109 F.3d 612, certiorari de¬ 
nied Rebhuhn v. U. S., 60 S.Ct 976, 
310 U.S. 629, 84 L.Ed. 1399. 

51- U.S.—De Gljmac v. U. S., 111., 
113 F. 197, 62 C.C.A. 71, certiorari 
denlfed 22 S.Ct 941, 186 U.S. 482, 
46 Ii.Ed. 1266. 

49 CI.J. p 1197 note 39. 

52. U.S.—Grimm v. U. S., Mo., 16 S. 
Ct 470, 156 U.S..604, 39 L.Ed. 650. 

49 C.J. P 1197 note 40. 

53. U.S.—Grimm v. U. S., Mo., 16 S. 
Ct 470, 156 U.S. 604, 39 L.Ed. 550. 

54. U.S.—De Gignac v. U. S., 111.,, 
113 F. 197, 62 C.C.A. 71, certiorari 
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denied 22 S.Ct 941, 186'U.S. 482, 
46 L.Ed. 1266. 

55. U.S.—Grimm v. U. S., Mo., 15 
S.Ct 470, 156 U.S. 604, 39 L.Ed. 
550. 

56. U.S.—^De Glgrnac v. U. S., 111., 
113 F. 197, 52 C.C.A. 71, certiorari, 
denied 22 S-Ct. 941, 186 U.S. 482, .46, 
L.Ed. 1266. 

67. U.S.—U. S. V. Grimm. C.C.Mo., 
45 F. 558. 

58. Bvldence held admlasible 
U.S.—U. s. V. Grimm. D.C.Mo., 60 

F. 628. afflrmed 15 S.Ct 470, 166 U. 
S. 604, 39 L.Ed. 550. 

49 C.J. P 1197 note 34 [a]. 

Evldenbe held sniBLoleut 
U.S.—^Bursteln v. U. S.', CJtCal., 178 
F.2d 665. 

59. Znstmctlons held proper 
U.S.-T-Burstein v. U- S., supra. 
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jiving information directly or indirectly -where, 
low, or from whom articles designed or intended 
:o prevent conceptiori or to produce abortion inay be 
:>btamed,®® or information as to where and by whom 
iny act by any person of any kind for procuring 
or producing ah abortion will be done or per- 
formed.®! The statute must be given a reasonable 
construction.®^ 

The offense of sending through the mails informa¬ 
tion as to where articles to prevent conception may 
be obtained®® or as to how or where or by whom an 
abortion may be procured®^ is complete when the 
matter containing the information is deposited for 
mailing. In order to constitute the offense of send¬ 
ing through the mails information as to the place 
where an article to produce an abortion may be ob- 
tained, it is not necessary that the article should, in 
fact, be at the place designated.®® If a person uses 
the mails to g^ve information that he elects, intends, 
or is willing to perfonn an illegal abortion he is 
guilty, although he does not expressly or impliedly 
bind himself to operate;®® but, while no obligation, 
promise, or assurance is essential, there must be the 
indication of a positive intent that the act will be 
done and not merely that it may perhaps be per- 
formed.®*^ Where one mails matter within the pro- 
hibition of the statute, it is 'not material wh^tSier 
the inducement to do so was sent to him by mail 
or otherwise.®® 

Knowledge and intent. In order to render a per¬ 
son liable for mailing information as to where ar¬ 
ticles to prevent conception might be obtained, it 
is necessary that he have an intent that the articles 
to which the information pertained should be used 
for the condemned purposes.®® Actual knowledge 


that the articles were nonmailable is unnecessary 
where the articles were designed, adapted, and in¬ 
tended for the prevention of conception.^® An in¬ 
tent to violate the statute need not be apparent from 
the matter mailed,^! and a letter, although innocent 
on its face, may convey the prohibited informa- 
tion.*^® ' 

Description of articles. It is not necessary that 
the matter mailed, giving information as to where 
or from whom articles for the prevention of con¬ 
ception or the production of abortion may be ob¬ 
tained, should indicate any particular article or 
thing or its properties.^® It will be sufficient that 
accused States in the matter mailed that the remedies 
can be furnished by him and where and under what 
circumstances they can be obtained. 

Efficacy of article or possibility of legitimate use. 
It is not a defense to a prosecution for sending mat¬ 
ter through the mail ^ving information as to 
where articles to prevent conception may be pro- 
cured that the article would not be effective for 
that purpose*^® or that the article may have a legiti¬ 
mate use.'^® 

Decoy letters. It is not an objection to a convic- 
tion for sending through the mail matter contain¬ 
ing information as to preventing conception or prp- 
curing abortion that the matter was sent in re¬ 
sponse to a decoy letter written by a govemment 
officer or agent,or even by a private Citizen 
desirous of enforcing the law;*^® that the letter was 
never delivered to the sender or any other person;*^® 
or that, by reason of the fact that the information 
was sent in response to a decoy letter signed by a 
fictitious name, it could never have reached the per¬ 
son addressed.®® Where the decoy letter is sent 


60. U.S.-T-Ackley v. U. S.. Mo., 200 
F. 217. Ili aCJL 403. 

49 C.J. P 1197 note 49. 

Wliat eonstltnt^s noiloe 
A written slip of paper wlthout 
address or siernature. giving: Infor¬ 
mation as to how an article designed 
to prevent conception may be ob¬ 
tained. is a notice within the mean- 
ing of the statute, although not vol- 
imteer»^ but sent in reply to a let¬ 
ter asklng for the Information.—^U. 
S. V. Poote^ aCJSr.T.. 26 F.Cas.No. 
16.128, 13 Blatchf, 418. 

InfciaiiLation. glvan Indlxeoily 
If an advertisement gives the for- 
bidden information indirectly it is as 
much within the prohibitlon of the 
law as though it were given in dl- 
rect terma—^U, S. v. Kelly, C.C.Nev., 
26 F.Cas.No.15,514, 8 Sawy. 556. 

61. U.S.—^Bours V. U. S., Wis., 229 
F. 960. 144 C.C.A 242—U. S. v. 
BreinhoUn. X).C,Wash., 208 F. 492. 


62. U.S.—Davls V. U. S., C.C.AOhio, 
62 F.2‘d 473. 

63. U.S.—^Ackley v. U. S., Mo., 200 
F. 217, 118 aC.A. 403. 

64. D.C.—Kemp v. U. S., 41 App.B. 
C. 639, 51 L.R.A.N.S., 825. 

65. U.S.—U. S. V. Bott, C.C.N.Y., 24 
F.Cas.No.14,626, 11 Blatchf. 346. 

66. U.S.—^Bours v. U. S., Wis., 229 
F. 960, 144 C.GA. 242. 

67. U.S.—^Bours v. U. S., supra. 

68. U.S.—Ackley v. U. S., Mo’.. 200 
F. 217, 118 C.C.A, 403. 

69. U.Su—Davis v. U. S., C.aA.Ohio. 
62 P.2d 473. 

70- U.S.—^U. S. V. 'Currey, I>.C.Or., 
206 F. 322. 

71. U.S.—^Bours V. U. S., Wis., 229 
F. 960, 144 aCA. 242. 

49 C.J. p 1197 note 53. 
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72. U.S.—^Bours v. U. S., supra. 

49 C.J. p 1197 note 53. 

73. U.S.—U. S. V. Kelly, C.C.Nev.. 

26 F.'Cas.No:i6.614, 3 Sawy. 566. 

74- U.S.—U. S. V. Kelly, D.C.Mass., * 
26 F.Cas.No.16,616, 2 Sprague 77. 

7f. U.S.—Ackley v. U. S., Mo., 200 
P. 217, 118 C.C.A 403—Bates v. U. 
S.. C.C.I1L, 10 F. 92, 10 Blss. 70. 

76. U.S.—Ackley v. U. S., Mo., 200 
F. 217, 118 C.C.A 403. 

77. ' U.S.—-Weathers v. U. S., C.C.A. 
Fla., 126 P.2d 118, certiorari denied 
62 S.Ct. 1267, 316 U.S. 681, 86 L. 
Bd. 1754. 

49 C.J. p 1198'note 62. 

78. U.S.—Ackley v. U. S., Mo., 200 
P. 217, 118 aC.A. 403. 

79. U.S.—Ackley v. U. S., supra. 

8a D.C.—Kemp Vu U. S., 41App.D. 

C. 639, 61 L.R.A.,N.S., 826. 
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by a government officer, it is immaterial whether 
he acted on his own initiative or on complaints from 
others.®^ 

§ 44. -Indictment 

a. Prevention of conception 

b. Obtaining articles for procuring abor- 

tion 

c. Where or by whom abortion may be 

had 

a. Prevention of Conception 

An indictment for maillng a letter containlng In¬ 
formation as to the procurement of an article intended 
to prevent conception must be certain and specific, and 
it must state the nature of the articie. 

In accordance with well-settled mles governing 
indictments generally, an indictment for mailing a 
letter cqntaining information where, or froih whom, 
an article intended to prevent conception may be ob- 
tained must contain averments of the facts which 
constitute the offense intended to be chairged so cer¬ 
tain and specific that accused not dnly may know the 
particular charge against him,*^ may be able to 
prove a judgment of conviction or acquittal in bar 
of a second prosecution arising out of the same 
facts and if the indictment satisfies this require- 
ment it is suflScient*^ The indictment must state 
what the article 'consisted of,85 but.if several ar¬ 
ticles are .nlcntioned in the indictment it need not 
specify or allege which of them is relied on for con¬ 
viction.®® It is sufficient to allege that accused 
knew that the letter rnailed gave the prohibited in- 
formation,®^- and it is not necessary to allege that 
accused knew that the articles described therein 
were lionmailable where the indictment shows that 
they were designed and adapted and intended for 
preventing conception.®.® Since it is the mailing of 
the letter. which is denounced by the statute, and not 
the writing of it or causing it to be written, it is 
unnecessdry to allege that defendant' wrote the 
letter or caused it to be written^®® nor it is neces- 

81. D.C.—^Kemp v. TJ. S-v supra. 

82. U.S.—U. 

133 F. 243. 

83. U.S.—Floren v. U. S.. N.D.. 186 
F, 961, 108 C.C.A. 677. 

49 C.J. P 1198 note 73. 

84. U.S.* 

F. 328. 161 aC.A. 336. 

49 C.J. P 1198 note 74. , 

85. U.S.—U. S. V. Pupke, D.O.MO.. 

133 F. 243. 

49 ClJ. P 1198 note 75, 

86. .U.S.-r:U. S. V. Currey, D.C.Or., 

206 F. 322. 

87. U.S.—U. S. V. Currey, supra. 

72 C. J.S.—22 


sary to allege that the letter containing the informa¬ 
tion was ever delivered to any person;®® it will be 
sufficient for the indictment to show that it waa 
deposited in the post office and was thus; mailed for 
delivery, since the deposit for mailing constitutea 
the offense.®! 

b. Obtaining Articies for Procuring Abortion 

An Indictment for mailing a jetter glving Information 
as to the obtaining of an article for the procuring of 
an abortion must In some way Identify the letter, and 
for that purpose the letter shouid be set out in the in¬ 
dictment or a sufficient reason glven for not doing so^ 

An indictment for mailing a letter giving informa¬ 
tion where, how, and from whom might be pbtained 
an article for the procuring of abortion must in 
some way identify the letter to the end that accused 
may be informed of the nature of the charge®® and 
that a judgment may be pleaded in bar 'to a second 
prosecution for the same offense;®® and for that 
purpose the letter shouid be set out in the indict¬ 
ment® ^ or a sufficient reason given for 'not doing’ 
so;®® but it is not necessary that the letter set out 
, be such that a stranger would know it gave the in-, 
formation®® or that the indictment shouid- contain 
explanatory matter to show that it gave the informa-i 
tion.®'^ 

Variancel Rules relatiilg''to variance b^tween al-i 
legations and proo-f in criminal prosecutions gen¬ 
erally,- as considered in Indictments apd Informa- 
fiohs §§ 254-270, apply in prosecutions for. - the. 
offense under consideratiori.®® ’ 

I c. Where or by Whom Abortion May Be Had. 

An Indictment for giving Information through the. 
malis as to where or by whom an abortion may be had 
miist contain allegations sufficient to sustain the chsirge. 

An indictment for- giying information through 
the mails as to where .or by whom any act or opera- 
tion for procuring or producing abortion will be 
•done or perfoimed must contain allegations suffi- 
, cient to sustain the charge,®® and, where the words. 

U.S.—^U. s. V. Brelnholm, D.C.. 
Wash., 208 F. 492. 

49 C.J. p 1199 note 88. 

97. U.S.—Grimm v. U. S., Mo., 16 S. 
Ct. 470, 156 U.S. 604, 609. 39 L.Ed. 
650. 

49 C.J. p 1199 note 89. 

98. Tarianoe held not fatal 
D.C.—^Kemp v. U. S., 41 App.D.C. 639, 

541, 61 L.R.A.,N.S., 826. 

49 C.J. p 1199 note 92. 

99. U.S,—Bour3 v. U, S^.Wls., 22^ 
F. 960, 144 aCJL ^42. ., 

XndlotmaiLt held antHcient.. , 

U.S.—Weathers v. U. S., C-d^LFla., 
117 F.2d 685. , , , . ' 

49 C.J. P 1199 note 95 [a]. 


S. V. Pupke, D.C.MO., 


-:^ilson. V. U. S., N.T., 249 


88. U.S.—U. S. Ti Currey, supra. 

49 C.J.' P 1198 note 78. 

89. ' U.S.—^U. S. V. Cuirey, supra. 

90. U.S,—Ackley v. U. S., Mo., 200 
F. 217, 118 C.C.A. 403. 

91. U.S.—Ackley v, U. S., supra. 

92. U.S.—U. S. T. Tubbs, D.C.N.T., 
94 F. 356. 

93. U.S.—^U. S. V. Tubbs, supra. 

49 aJ. P 1198 note 85. . 

94. U.S.—^U. S. V. Tubbs, supra— 
U. S. V. Kaltmeyer, C.C.Mo., 16 F^ 
760, 5 McCrary 260. 

95. U.S.—U. S. V. Tubbs, D.CN.Y., 
94 P. 366. 

49 C.J. p 1199 note 87. 


96. 
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in a letter mailed do not apparently convey the 
prohibited Information, it must charge that they 
were intended to give such informationi An indict- 
ment for this offense is fatally defective in charging 
that accused by his letter intended to give informa- 
tion only as to where or by whom an abortion 
“might” be produced, not as to where or by whom 
it “would” be produced,^ and in failing to allege 
facts that would support a construction of the letter 
as conveying and intending to convey information 
that the act would be performedi An indictment 
which charges that accused knowingly deposited in 
the post office a letter, giving information as to 
where an abortion could be performed, sufficiently 
charges that accused knew of the contents of the 
letteri 

§ 45. — Evidence and Trial 

General rules of evidence and trial apply tn prose- 
«utions for maillng Information pertainlng to the pre- 
vention of conceptlon or the procurement of abortion. 

General rules of evidence® and trial® apply in 
prosecutions for mailing information pertaining to 
the prevention of conception or the procurement of 
abortion. 

§ 46. Articles Designed to Procure Abortion 
or Prevent Conception 

In order to constitute a violation of the statute mak- 
Ing it an offense to mail articles designed for proeurlng 
abortion or preveniing conception, it Is sufficient that the 
article was put up in a form and described In a manner 
Intended to Insure its unlavsrful use by anyone desiring to 
accompllsh that resuit, and Into whose hands It might 
fall. 

In order to constitute a violation of the statute 
making it an offense to mail articles designed for 
preventing conception or producing abortion, 18 U. 
S.C.A. § 1461, it is sufficient that the article, when 

3- U-Sj-^Bours v. U- S.. Wis., 229 F. 

960. 144 C.C.A. 242. 

ja TJ.S.—Bours V. 

G. U.S.—^Boars v. U. S., supra. 

4. U.S.—Stayton v. U. S., Tex., 213 
P. 224. 129 O.C^ 568. certiorari 
denied 34 S.Ct. 998. 234 U-S. 764, 

68 U-Bd. 1582. 

5. U.S.—^U. S. V. Kline. D.C.Pa., 201 
P. 954. 

49 C-J. P 1199 note 8. 

Xntent 

Bvidence showlng* absence of In- 
tept that artlde or thing- described 
in circular deposited in mails should 
be used for unlawful purposes to 
prevent conception is materlal since 
intent is an essential element of the 
offense, and exclusion thereof is er< 


deposited, was put up in a form, and described in a 
manner, calculated to insure its use to prevent con¬ 
ception or procure abortion, by anyone desiring to 
accomplish that resuit, and into whose hands it 
might fall.7 Accused cannot show, in defense, that 
the article deposited in the mail would not in fact 
have any tendencj' to prevent conception or procure 
abortion, and that its harmless character was known 
to him when he deposited it® The offense is com¬ 
plete when such objectionable article is knowingly 
deposited in the mail.® 

§ 47. Indecent, Libelous, Defamatory, or 
Threatening Matter on Envelopes, 
Wrappers, or Postal Cards 

In accordance with statutory provisions, It Is a 
criminal offense for any person knowingly to deposit 
in the mail matter upon the envelope or outside cover 
or wrapper of which, or any postal card upon which, 
any delineatlons, epithets, terms, or language of an 
Indecent, lewd, lascivious, or obscene character, or of a 
libelous, scurrllous, defamatory, or threatening character, 
is written or printed. 

In accordance with statutory provisions, 18 U.S. 
C.A. §§ 1463, 1718, it is a criminal offense for any 
person knowingly to deposit in the mail matter upon 
the envelope or outside cover or wrapper of which, 
or any postal card npon which, any delineations, 
epithets, terms, or language of an indecent, lewd, 
lascivious, or obscene character,^® or of a libelous, 
scurrilous, defamatory, or threatening character, 
or calculated by the terms or manner or style of 
display and obviously intended to reflect injuriously 
upon the character or conduct of another,i2 {q 
written or printed, or otherwise impressed or. ap¬ 
parent. Within the meaning of the statute, ''delin- 
eation” signifies representations expressed other¬ 
wise than by language.i® The offense defined by 
these provisions is distinet and separate * f rom the 

11. Mo.—Grlffiu V. Pembroke, 64 Mo. 
App. 263. 

49 C.J. p 1200 uote'11. 

12. U.S.—Warren v. U. S-, Kan., 183 
P. 718. 106 C.C.A. 166. 33 L.R.A., 
N.S., 800. 

C.J. p 1200 note 12. 

V. Bodgre, D.C.Pa., 

70 P. 236, 

C.J. P 1200 note 9—18 C.J. p 474 
note 64 [a]. 

‘‘Display»» appUoable to delineatlons 
The term “display,” as used in the 
statute prohibitingr the mailing of 
any matter in envelopes with a style 
of display intended tb reflect on the 
character or conduct of another, is 
as applicable to delineations as it is 
to writingr or printingr.-^U. S. v. 
Dodere, supra. 


U. S., supra. 


ror.—^Davls v. U. S., C.CJLOhio, 62 
P.2d 473. 

8. QnestLon for Juxy 

In prosecution for mailing: letter 
concernlng: procurement of abortion, 
evidence whether there was unlaw¬ 
ful entrapment of defendant who 
sent letter in answer to decoy let¬ 
ter sent out by post office inspector 
was for jury.—Weathers v. U. S., C. 
C.AWis., 126 F.2d 118, certiorari de- 
nied 62 S.Ct. 1267, 316 U.S. 681, 86 L. 
Bd. 1764. 

7. U.S.—U. S. V. Bott. C.aN.T., 24 
P.'Gas.No.l:4,626, 11 Blatchf. 346. 

8. U:S.^-U. S. V. Bott, supra. 

9- U.S.—U. S. V. Bott, supra. 

10. U.S.—^U. S- V. Davis, C-C.Tenn., 
38 P. 326. 

49 C.J. p 1200 note 10. 


49 

13. U.S.- 

49 


-U. S. 
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offense of mailing obscene, lewd, or lascivious 

matter.14 

The statute is intended to operate as a protec- 
tion against delineations or words which will con- 
vey or imply insuit, threat, or harm to the person 
addressed, operating either directly in injuring his 
feelings, or indirectly by attracting the notice of 
other persons, and raising injurious inferences,^® 
and also to protect the government from being made 
a tool or assistant in the exposure of the matter 
therein described.^® The protection concerning the 
mail Service contained in this statute is clearly with- 
in the purview of congress^*^ and is not objectionable 
as denying or abridging freedom of speech, as con- 
sidered in Constitutional Law § 213 a. The statute, 
being of a penal character,. should be strictly con- 
strued,^^ and there can be no extension of the stat¬ 
ute by construction beyond its terms.^^ Both the 
purpose and the terms of the act fairly construed 
must appear to have been violated in order to sus- 
tain a charge.^O 

In order to render matter nonmailable as being of 
libelous, scurrilous, defamatory,^! or threatening^^ 
character, or as being calculated and obviously in¬ 
tended to reflect injuriously on the character or 
conduct of another,23 this fact must be apparent 
from an inspection of the envelope, cover, wrapper, 
or postal card on which it is written. The design 
and intent must appear from that, and not from 
extrinsic facts averred or shown.24 According to 
some decisions the statute cannot be extended by 
construction to cases where there is no outside 
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wrapper or cover at ali, even though such cases 
may be within the reason and policy of the stat¬ 
ute,25 and it has accordingly been held that a news- 
paper25 or circular^*? without a wrapper, the ad- 
dress being written on the paper or circular itself, 
of a scurrilous and defamatory nature, and so 
folded as to expose it to view, is not nonmailable 
matter within the statute; but there is also au- 
thority directly to *the contrary.28 It has also been 
held that a string or cord wrapped around papers or 
other mailable matter with a tag attached thereto 
for the purpose of writing the address is an outside 
wrapper within the meaning of the statute,29 and 
that the writing of any of the matter prohibited by 
the statute on such tag is written upon an outside 
wrapper and subjects the writer to the penalty pro- 
vided by the statute.30 

The other elements of the offense being present, 
the contents of the envelope or wrapper, upon which 
the prohibited matter appears, are immaterial.^i 
Inasmuch as a prosecution under the statute does 
not proceed as one for libel, it is immaterial whether 
the objectionable language be true or false,32 and 
it is also immaterial whether accused was actuated 
by public spirit or private-malice.®2 

In a prosecution for violation of the statute, the 
court must first determine as a matter of law wheth¬ 
er the writing in question is within the prohibition 
of the statute®^ and should consider whether there 
is any privilege attaching to the writing in ques- 
tion.25 


14. U.S.—Botsford v. XJ. S., Ohlo, 
215 F. 510, 132 O.C.A. 22, certiorari 
denied 34 S.Ct 998, 234 U.S. 763, 
58 L..Fd. 1581. 

49 C.J. p 1200 note 14. 

15. U.S.—^In re Barber, D.C.W1S., 75 
P. 980—^U. S. V. Nathan, D.C-Iowa, 
61 F. 036. 

16. Hawaii.—^U. S. v. Uchiyama, 3 
Hawaii Fed. 431. 

49 aX P 1200 note 16. 

17. U.S.—In re Barber. D.C.Wis., 75 
P 980. 

18. U.S.—Corpiu Jtizls dted lu 
McKnigrbt v. U. S., C.C.A.Cal.. 78 
P.2d 931, 932. 

49 C.X p 1200 note 19. 

19. U.S.—In re Barber, D.C.Wis., 75 
P. 980. 

CharfiTo of inlsmaaag‘exiieiLt of 

flxLaxLces written on a postal card is 

not nonmailable matter within the 

statute.—^McKnight v. U. S., C.C.A. 

Cal., 78 P.2d 931. 

20. U.S.—^U. S. V. H3&grins, D.C.Scy., 
194 P. 539. 

49 C.X p 1200 note 21. 


21. U.S.—McKnlgrht v. U. S., C.C.A. 
Cal., 78 P.2d 931. 

49 aX p 1200 note 24. 

22. Mo.—Griffin v. Pembroke, 64 Mo. 
App. 263. 

23. U.S.—-U. S. V. Davldson. U.aN. 
T., 244 P. 523—U. S. v. Brown, C. 
avt., 43 P. 135. 

24. U.S.—^U. S. V. Brown, supra. 
Mo.—Griffln v. Pembroke, 64 Mo.App. 

263. 

25. U.S.—U. S. V. Higffins, D.C.Ky., 
194 P. 539—U. S. V. Gee, D.C.Mich., 
45 P. 194. 

49 C.X p 1201 note 28. 

26. U.S.—U. S. V. Hlggrins, D.aKy., 
194 P. 539. 

27. U.S.'—U. S. V. Gee, D.C.Mich., 45 

P. 194. ■ 

28. U.S.—U. S. V, Burnell, D.C.Iowa. 
75 F. 824. 

49 C.X p 1201 note 31. 

28. Hawaii.- 7 ^U. S. v. Uchiyama, 3 
Hawaii Fed. 431. 
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30. Hawaii.—^U. S. v. Uchiyama, su¬ 
pra. 

31. U.S.—^U. S. V. Anderson, D.C. 
Mont,,268 P. 696. 

49 C.X p 1201 note 33%. 

32. U.S.—Warren v. U. S., Kan., 183 
P. 718, 160 C.C.A. 166, 33 L.HAl., 
N.S., 800. 

33. U.S.—^Warren v. U. S., supra. 

34. U.S.—McKnigrht, v. U. S., CiC.A. 
Cal., 78 P,2d 931. 

35. U.S.—McKnight v. U. S., sapra. 
Folltical propacranda 

Where postal cards, mailed as po- 
litical propa^randa to defeat candi- 
date*s election, did not per se ofifend 
statute, charge that cards were li¬ 
belous, where ii was not contended 
that chargres were false, must be 
considered in light of rule that pub- 
licatlon of truthful Information re- 
gardins candidates for public office 
is for interast of public, and there- 
fore privilog:ed.—McKnlght v. U. S., 
supra. 
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Mail Matter from. Creditors and 
CoUection Agencies 

Thd statute prohlblting the mailing of llbelous, de- 
famatory, or threatening matter on wrappers or en- 
velopes covers mail- matter from creditors and collection 
agencies addressed to debtors and bearlng externally 
visible charges or fmputations of habitual refusal to 
pay debts, threats of suits, etc. 

The statute prohibiting the mailing of libelous, 
defamatory, or threatening matter on wrappers or 
envelopes, 18 U.S.C.A. § 1718, covers mail matter 
from creditors and collection agencies addressed to 
debtors and bearing externally visible charges or 
imputations of habitual refusal to pay debts, threats 
of suits, etc.,not alone because it is of a threaten¬ 
ing character, but because it is calculated and ob- 
viously intended to reflect injuriously on the char¬ 
acter and conduct of others,^^ whether upon a let- 
ter33 or a postal card.^^ 

§ 49. Matter in Furtherance of Scheme or 

Artifice to Defraud, Etc. 

a. In general 

b. Gist of offense 

c. Elements of offense 

d. Persons liable 

e. Defenses 

a. la General 

The statute making It an offense to use the mail In 
furtherance of schemes or artifices to defraud Is a valld 
exercise of the constitutional power of congress and 
should be construed broadly to carry out its purpose. 


A violation of the statute, 18 U.S.C.A. § 1341, 
making it an offense to use the mail in further¬ 
ance of schemes or artifices to defraud is an of¬ 
fense against the United States.'^® The statute 
is a valid exercise of the constitutional power of 
congress,and is not in contravention of any 
provision of the federal Constitution.^2 Congress 
may make the use of the mails in furtherance of 
the scheme denounced by the statute a criminal 
offense, although it is without power to forbid the 
scheme dtself,'*^ and it may make eaoh putting of a 
letter in a post office a separate offense without 
rendering the statute objectionable on the ground 
that it infringes the constitutional prohibition of 
inflicting cruel and unusual punishment.'*^ 

The purpose of the statute vs to prevent the use 
of the mails in aid of schemes and artifices to de¬ 
fraud others of their money and property,46 and the 
statute must be construed broadly to carry out its 
purpose.4® It has not been repealed by the pro- 
visions of the Securities Act, 15 U.S.C.A § 77 q, 
which prohibit the fraudulent sale of securities by 
mail.^'^ 

b. Gist of Offense 

The gist of the offense under the mall-fraud statute 
Is not the scheme to defraud but the use, or attempted 
use, of the mails In execution of the scheme. 

The gist of the offense under the mail-fraud 
statute is not the scheme to defraud,^» or the devis- 
ing thereof,^® or the fraudulent design which is 


36. tr.S.—XJ. S. V. Prendergrast, D.C. 
Or.. 237 F. 410. 

49 C.J. p 1201 note 35. 

Pnnntng letters enclosed in l>laok 
MLVelopes 

The sendingr througrh the mail by a 
collection asency of dnnningr letters. 
inclosed in black envelopes. ad¬ 
dressed in white letteringr, the pur¬ 
pose of which was universally 
known to the post office employees. 
is a “delineatlon,” within the act.— 
U. S. V. rtodgre, D.C.Pa., 70 F. 236, 

37. TJ.S.—U. S. V. Prendersrast. D.C. 
Or., 237 F- 410. 

38. U.S.—U. S. V. Brown, aC.Vt., 43 
F. 135. 

49 C.J. p 1201 note 37. 

39. U.S.—^U. S. V. Prendergast, D.C. 
Or., 237 F. 410. 

49 C.J. p 1201 note 38. 

40- U.S.—Stryker v- U- S., C.C.A. 
Colo... 95 F.2d eoi. 

Usln^r mails to defraud in violation 
of Securities Act, 15 U.S.C.A $ 
77» see Lioenses SS 72-78. 

State law 

(1) The crimes of nsingr the mails 
'to defraud ahd consplrin^ so to do 
are crimes co^mlzable only by the, 


laws of the United States and are 
unknown to the New York law.— 
People ex rei. Marks v. Brophy, 58 
N.E.2d 497, 293 N.T. 469. 

(2) The mail-fraud statute is not 
dependent on state law in the sense 
that what is done must also be a 
crlme thereunder.—U. S. v. Kandle, 
D.C.La., '39 F.Supp. 759.. 

41. U.S.—Badders v. U- S., Kan., 36 
S.Ct. 367. 240 U.S. 391. 60 L.Ed. 
706—^U. S. V. Liorinff, D.C.Ill., 91 
F. 88L 

Exclusion of matter 'from mails un¬ 
der power of congrress see supra 
§ 21 . 

42. U.S.—^Badders v. U. S., Kan., 36 
• S.Ct. 367, 240 U.S. 391, 60 L.Ed. 

706—New V. U. S., Cal., 246 F. 710, 
168 C.C.A 112, certiorari denied 
38 S.Ct. 334, 246 U.S. 666, 62 L.Ed. 
928. 

43. U.S.—Badders v. U. S., Kan., 36 
S.Ct. 367, 240 U.S. 391, 60 L.Ed. 
706. 

44. U.S,—^Badders v. U. S., supra. 

45. U.S.—Stryker v. U. S., C.C.A 
Colo., 96 P.2d 601—^Fournler v. U. 
S., C.C.A.111., 68 F.2d 3, certiorari 
denied 52 S.Ct 647, 286 U.S. 666, 
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76 L.Ed. 1297—U. S. v. Procter & 
Gamble Co., D.C.Mass., .47 F.Supp. 
676—Wilson v. U. S., N.T., 190 F. 
427, 111 C.C.A .231. 

49 C.J. p 1202 note 61. 

46. U.S.—Splllers v. U. S., C.C.A. 
Tex., 47 P.2d 893—U. S. v. Procter 
& .Gamble Co., D.C.Mass., 47 F. 
Supp. 676. 

The Word “defraud” must be con¬ 
strued broadly.—^U. S. v. Buckner, C. 
C.AN.T., 108 F.2d 921, certiorari de¬ 
nied Buckner v. U. S., 60 S.Ct. 613, 
309 U.S. .669, 84 L.Ed. 1016—^U. S. v. 
McKay, D.C.Mich., 45 F.Supp. 1007. 

47. U.S.—Edwards v. U. S., Okl., 61 
S.Ct 669, 312 U.S. 473, 85 L.Ed, 
957—U. S. V. Eollnick, C.C.AN.T., 
91 F.2d 911—S. V. Montgromery, 
D.C.N.M., 21 F.Supp. 770—^U. S. v. 
Alluan, D.C.Tex., 13 F.Supp. 289. 

48. U.S.—^Boatrlght v. U. S., C.C.A. 
Mo., 106 F.2d 737—^Wortjiington v. 
U. S., C.,C.A.I11., 64 F.2d 936—^Coch- 
ran v. U. S., C.CA.Mlnn., 41 F.2d 
193. 

49 C.J. P 1203 note 62. 

49- U.S.—^Holmes v. U. S., C.C.A 
Neb.,' 134 F.2d 126, certiorari de¬ 
nied 63 S.Ct 1434, 319 U.S. 776, 87 
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merely an element of the offense,50 but the use, 
or attempted use, of the mails in execution of the 
scheme and the mailing of a letter in execution 
of the unlawful scheme constitutes the corpus de- 
licti.52 

c. Elements of Offense 

(1) In general 

(2) Scheme to defraud 

(3) Use of mails 

(1) In General 

The elements of the offense under the mall-fraud 
statute must be present to sustain a conviction. 

The elements of the offense under the mail-fraud 


statute are a scheme to defraud, as discussed infra 
subdivision c (2) of this section, and a use of the 
mails to cxecute the scheme, or attempting to do 
so, as discussed infra subdivision c (3) of this 
section. Both of these elements must be present 
to sustain a conviction,53 and the offense is com¬ 
plete and a conviction authorized if both elements 
are shown to exist.*®-^ The present statute is broad- 
er in its provisions than those of a former stat¬ 
ute, and the offense consists of fewer elements.55 

(2) Scheme to Defraud 

(a) In general 

(b) Intent to defraud 

(c) Representations used 


Li.E3d. 1722—Stapp v. U. S., C.C.A. 
Tex., 120 F.2d 898. 

49 C.J. p 1203 note 63. 
uro oxima 

The devlsing of a scheme or arti¬ 
fice to defraud or to obtain money 
by means of fraud or false pretenses 
Is not a crime under the mail-fraud 
statute.—^Harper v. U, S., C.C.A.M 0 ., 
143 F.2d 796—^Baker v. U. S., C.C.A. 
Ark., 115 F.2d 633, certiorari denied 
61 S.Ct. 711, 312 U.S. 692, 85 L-Ed. 
1128, rehearingr denied 61 S.Ot. 731, 
312 U.S. 716, 85 L-Bd. 1128, 312 U.S. 
715, 86 Li.Ed. 1145; motion denied, 
C.C.A., 139 F-2d 721, rehearinff de¬ 
nied 65 S.Ct. 1399, 326 U.S. 894, 89 
Li.Ed. 2006—Busch v. U. S., C.CjA 
Mo., 62 F.2d 79, certiorari denied 
Grelble v. U. S., 62 S-Ct. 209, 284 U.S. 
687, 76 L.Ed. 680. 

BO. ’ U.S.—Whltehead v. U. S., Ala., 
245 F. 386, 157 C.C.A. 647, certio¬ 
rari denied 38 S.Ct. 191, 246 U.S. 
670, 62 L.Bd. 640. 

51. U.S.—U. S. V. Crummer, C.C.A. 
Kan., 151 F.2'd 958, certiorari de¬ 
nied 66 S.Ct. 704, 327 U.S. 786, 90 

L.Ed. 1012—Weatherby v. U. S., C. 
C.A.Ok;l.. 150 F.2d 465—Marshall 
V. U. S., C.C.A.CaJ., 146 F.2d 618, 
157 A.L..R. 241—U. S. v. Bergr, C.C. 
A.N.J., 144 F.2d 173—Harper v. U. 

S., C.C.A.MO., 143 F.2d 795—Mltch- 
ell V. U. S., C.C.A.N.M., 142 F.2d 
480, certiorari denied 65 S.Ct. 49, 
323 U.S. 747, 89 L.Ed. 698—Bozel 
V. U. S., C.C.A,Ohio, 139 F.2d 163, 
certiorari denied 64 S.Ct. 937, 321 
n.S.' 800, 88 L.Bd. 1087, rehearlng 
denied 64 S.Ct. 1054, 322 U.S. 768,; 
88 L.Ed. 1594—^Holmes v. U. S., C. 
C.A.ireb., 134 F.2d 126, certiorari 
denied 63 S.Ct. 1434. 319 U.S. 776, 
87 L.Ed. 1722—Gates v. U. S.. C.C: 
A.C 0 I 0 ., 122 F.2d 671, certiorari de¬ 
nied 62 S.Ct. 478, 314 U.S. 698, 86 
L.EId. 568, and 62 S.Ct. 483, 314 U. 
S. 698, 88 L.Ed. 658—Bosenbercr v. 
U. S., C.C.A.3Sr,M.. 120 F.2d 936— 
Stapp V. U. S., C.C.A.Tex., 120 P.2d 
898—^Lelles v. U. S-, O.C.A.'W'ash., 
120 F.2d 447, certiorari denied 62 j 


S.Ct. 108, 314 U.S. 626, 86 L.Ed. 503 
—U. S. V. Lowe, C.C.A.Wis., 115 P. 
2d 596, certiorari denied Lowe v. 
U. S., 61 S.Ct. 441, 311 U.S. 717, 86 
L.Ed. ,466—Baker v. U. S., C.C.A. 
Ark.. 116 P.2d 633, certiorari de¬ 
nied 61 S.Ct. 711, 312 U.S. 692, 85 

L. Ed. 1128, rehearingr denied 61 S. 
Ct. 731, 312 U.S. 715, 85 L.Bd. 1145, 
motion denied 139 F.2d 721. He- 
hearingr denied 65 S.Ct. 1399, 325 
U.S. 894, 89 LJBJd. 2006—U. S. v. 
Minnec, C.G,A.I11., 104 F.2d 675, 
certiorari denied Minnec v. U. S., 
60 S.Ct 94. 308 U.S. 677, 84 L.Bd. 
484—Stryker v. U. S., C-CA-Colo., 
96 F.2d 601—Mackett v. U. S., C. 
C.A.W1S., 90 P.2d 462—Lonergan v. 
U. S.. C.C.A.Wash.. 88 F.2d 591, re- 
versed on other grounds 68 S.Ct. 
430, 303 U.S. 33, 82 L.Ed. 630— 
Rude V. U. S., C.C.A.C 0 I 0 ., 74 P.2d 
673—^Uartzell v. U. S., C.C.A-Iowa, 
72 F.2d 569, certiorari denied 55 
S.Ct. 216, 293 U.S. 621. 79 L.Ed. 
708—^Armstrongr v. U. S., C,CA-N. 

M. , 65 P.2d 863—Worthlngton v. 
U. S., C.C.A.I11., 64 P.2d 936—But- 
ler V. U. S., C.C.A.Utah. 53 F-2d 800 
—Busch V. U. S., C.CA..MO.. 62 P. 
2d 79, certiorari denied Qreible v. 

U. S., 62 S.Ct. 209, 284 U.S. 687, 76 
L.Ed. 680—U. S. V. Quimby, C.C.A. 

N. T., 61 P.2d 167—Havener v. U. 
S., C.C.A.Kan., 49 F.2d 196, certio¬ 
rari denied 62 S-Ct. 24, 284 U.S. 
644, 76 L.Ed. 547—Cochran v. U. 

S. , C.C.A.Minn., 41 P.2d 193—U. S. 

V. Corlin, D,C.Cal., 44 F.Supp. 940 
—^U. S. V. Shecter, D.C.Pa^, 36 P. 
Supp. 11—U. S. V. Brown, D.C,N.T.; 
5 F.Supp. 81. affirmed, C.CA.., 79 P. 
2d 321, certiorari denied McCarthy 
V. U. S., 66 S.Ct. 309, 296 U.S. 660, 
80 L.Ed. 462-^U. S. v. Bucker, D. 
aOkJ.. 1 F.Supp. 690. 

49 aJ. P 1203 note 65. 

52. U.S.—U. S. V. Cohen, CC.A.N. 

T. , 146. F.2d 82, certiorari denied 
66 S.Ct. 558, 323 U.S. 799, 89 L.Bd. 
637, fodr* cases;,and, 66 S.Ct. 654, 
323 U.S. 800, 89 L.Ed. 638—Bozel 
V. U. S., aCJLOhio, 139 P.2d 163, 
certiorari denied 64 S.Ct. 937, $21 
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U. S. 800, 88 L.Bd. 1087, rehearin? 
denied 64 S.Ct. 1064. 322 U.S. 768. 
88 LlBd. 1594—U. S. v. Jones, C.C. 
^•.T., 10 P. 469, 20 Blatchf. 235. 

53. U.S.—U. S. V. Berg, C.C-AN.X, 

144 P.2d 173-^ohen v. U. S., C.C. 
A.N.J., 50 P.2d 819—U. S. v. Deck¬ 
er, D.C.Md., 61 F.Supp. 16, afflrmed, 

C. C.A., Decker v. U. S., 140 P.2d 
378, 151 A.L.R. 764—U. S. v. Corlin, 

D. C.Cal., 44 F.Supp. 940. 

49 C.J. P 1203 note 71. 

64, U.S.—^Decker v. U. S., C.C.A.Md., 
140 F.2d 378, 161 A.L.R. 764— 
Clarke v. U. S., C.C.A.Wash., 132 
P.2d 538, certiorari denied 63 S.Ct. 
992 ; 318 U.S. 789, 87 L.Ed. 1165— 
Glover v. U. S., C.C.A.Ga., 125 F.2d 
291, certiorari denied 62 S.Ct. 1280, 
316 U.S. 690, 86 L;Bd, 1761—Weiss 

V. U. S., 'C.C.A.La., 122 P.2d 675, 
certiorari denied 62 S.Ct. 300, 314 
U.S. 687, 86 L.Bd. 560, rehearingr 
denied 62 S.Ct. 478, 314 U.S.' 716, 86 
L.Bd. 570—^Norman v. U. S., C.C.A. 
Tenn., 100 P.2d 905, certiorari de¬ 
nied 59 S.Ct. 790, 306 U.S. 660, 83 
L.Ed. 1067—Alexander v. U. S., C. 

C. A.M 0 ., 95 P.2d 873, certiorari de¬ 
nied 59 S.Ct. 99, 306 U.S. 637, 83 
L.Bd. 409, Debeh v. U. S., 59 S.Ct 

99, 305 U.S. 637, 83 L.Ed. 409, 
Lindsay v. U. S., 69 S.Ct. 100, 306 
U.S. 637, 83 L.Bd. 409 and 69 S.Ct 

100, 306 U.S; 637, 83 L.Bd. 410— 
Stryker v. U. S., C.C.A.C 0 I 0 .. 96 P. 
2d 601—Hass v. U. s:, C.aA.Iowa, 
93 F.2d 427—Butler v. U. S., C.C.A. 
Utah, 63 P.2d 800—U. 'S. v. Ames, 

D. C.N.T., 39 F.Supp. 885. 

D.C.—Deaver v. U. S., 155 P.2d 740, 
81 U.S.App.D.C. 148, certiorari de¬ 
nied 67 S.Ct. 121, 329 U.S. 766, 91 
L.Ed. 659. 

49 C.X p 1203 note 72. 

Sale of securlties is not essentlal 
to violation of act prohibiting- use of 
mails to defraud.—^U. S. v. Alluan, 
D.C.Te:^ 13 F.Supp. 289. 

55. 'U-S.—U. S. V. Goldman, D.C. 
Ohio, 207. P. 1002, afflrmed 220 P. 
57, 135 C.C.A. 626. 

49 C.J. P 1203 note 68. 
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(d) Lawfulness or unlawfulness of 

scheme 

(e) Success of scheme or ejficacy to 

defraud 

(f) Benefit accruing to accused 
(a) In General 

The first element of the offense under the mail-fraud 
statute is a schenne devised, or Intended to be devised, 
to defraud or for obtalning money or property by means 
of false or fraudulent pretenses. The statute includes 
any scheme or artifice to defraud or to obtafn money or 
property by means of false or fraudulent pretenses. 

The first element of the offense under the mail- 
fraud statute is a scheme devised, or intended to 
be devised, to defraud or for obtaining money or 


property by means of false* or fraudulept pretens- 
es.56 The statute includes any scheme or artifice 
of whatsoever nature, the purpose of which is to 
defraud or to obtain money or property by means 
of false or fraudulent pretenses,®^ provided the 
scheme is intended to be carried into effect,58 and 
it is not limited to the particular frauds enumer- 
ated therein.s® The word “devise,” as used in the 
statute, it is said conveys the idea of being- deviotis, 
contriving, disingenuous; a scheme or plan whose 
appearance differs from the reality; an artifice, 
trick, false pretense, or token.60 

A scheme or artifice to defraud within the stat¬ 
ute consists in forming some plan or devising some 
trick to perpetrate a fraud on another.61 The 


56. U.S.—Crosby v. U. S., CLA-Okl., 
183 P.2d 373— "U. S. v. Cnimmer. 
C.C.A.K;aii., 151 P.2d 958, certiorari 
denied 66 S.Ct. 704. 327 U.S. 785. 
90 Lr.Bd. 1012—Graham v. U. S., 
C.C.A.N.M.. 120 P.2d 643—U. S. v. 
Momsen, C.C.A.Wis.. 116 P.2d 635. 
certiorari denied Monsen v. U. S., 
61 S.Ct. 806, 312 U.S. 701, 85 U.Ed. 
1134—^U. S. V. Lowe. C.C.A.Wis., 
115 P.2d 696, certiorari denied 
Lowe v. U. S., 61 S.Ct. 441. 311 U. 
S. 717. 86 L.Bd. 466—Baker v. U. 

S., C.C,A.Ark.. 116 P.2d 633, cer¬ 
tiorari denied 61 S.Ct. 711, 312 U.S. 
692, 85 L.Ed. 1128, rehearingr de- 
niBd 61 S.Ct. 731, 312 U.S. 716, 85 
L.Ed- 1145; motion denied. C.CA-. 
139 P.2d 721, rehearlnsr denied 65 
S.Ct. 1399. 326 U.S. 894, 89 LEd. 
2006—^Alken v. U. S., C.C.A.S.C.. 
108 P.2d 182—U. S. V. Minnec, C.C. 
A.I1L, 104 P.2d 675, certiorari de¬ 
nied Minnec v. U. S., 60 S.Ct. 94, 
308 U.S. 677. 84 L.Bd. 484—^Maz- 
urosky v. U. S., C.C.A.Or., 100 P.2d 
968—Stryker v. U. S., C.C.A.C 0 I 0 .. 
96 P.2d 601—Hass v. U. S., C.C.A.. 
lowa, 93 P.2d 427—Stumbo v. U. 

S., C.aA.Ky., 90 P.2d 828. certio¬ 
rari denied 58 S.Ct. 282, 302 U.S. 
766, 82 L.Bd. 684—Rude v. U. S., 

C. C.A.C 0 I 0 ., 74 F.2d 673—Worth- 

ington V. U. S.. C-CA-Ul., 64 P.2d 
936—Ftournier v. U. S., C.CJLIU., 
58 P.2d S, certiorari denied 62 S.Ct. 
647, 286 U.S. 665, 76 L.Ed. 1297— 
Cohen v. U. S., C-CA-N.J., 50 P.2d. 
819—^Barrett v. U. S., C.C.A.M 0 ., 
33 F.2d 115—^Havener v. U. S., C.C. 
AJCan., 49 F.2d 196, certiorari de¬ 
nied 62 S.Ct. .24, 284 U.S. 644, 76 
L,Bd, 647—^U. S- v. Decker, D.C. 
Md.. 51 F.Supp.r. .15, afflrmed, C.C. 
A, Decker v. U. S., 140 F.2d 378, 
161 AJL.R. 764—U- S. v. Corlin, D. i 
C-Cial., 44 P.Supp. 940—^U. S. v. 
Shecter, D.CPa., 35 P.Supp. 11— 
U. S. V. Graham, D.C.NT.T., 8 P. 
Supp. 87—U. S. V. Gasomiser Oorp., 

D. C.Del.. 7 P.R.D. 712. 

49 C.J. p 1203 note 69- ' 

57- U.S.—^Foshay v. U, S., C.C.A 


Minn., 68 P.2d 206, certiorari de¬ 
nied 64 S.Ct. 631, 291 U.S. 674, 78 
L.Ed. 1063—Fournier v. U. S., C.C. 
AIll., 68 P.2d 3, certiorari denied 
62 S.Ct. 647, 286 U.S. 666, 76 L.Ed. 
1297—U. S. V. McKay, D.C.Mich., 
45 P.Supp. 1007. 

49 C.J. P 1207 note 34, p 1208 note 41. 

58. U.S.—Streep v. U. S., N.Y., 16 
S.Ct. 244, 160 U.S. 128, 40 L.Ed. 366 
—^Lemon v. U. S., Ark., 164 F. 953, 
90 C.CJL 617. 

59. U.S.—^MacKnight v. U. S., C.C.A. 
Mass., 263 P. 832, certiorari de¬ 
nied 40 S.Ct. 686, 263 U.S. 493, 64 
L.Ed. 1029. 

49 C.J. p 1208 note 40. 

60. U.S.—Stockton v. U. S., IU., 206 
P. 462, 123 aC.A. 630, 46 L.R.A.,N. 

S., 936. 

61- U.S.—U: S. V. Corlin, D.C.Cal., 
44 P.Supp. 940—U. S. V. Dexter, D. 
C.Iowa. 154 P. 890. 

Schemes or ao^flces within statute 

(1) Use of checks to defraud.— 
U. S. V. Peldman, C-C.AN.T., 136 F. 
2d 394, afflrmed 64 S.Ct. 1082, 322 U. 
S. 487, 88 L.Ed. 1408, 164 A.L.R. 982, 
rehearing denied 65 S.Ct. 26. 323 U. 
S. 811, 89 L.Ed. 646—U. S. v. Lowe, 

C. CA_Wis., 116 P.2d 696, certiorari 
denied Lowe v. U. S., 61 S.Ct. 441, 311 
U.S. 717, 85 L.Ed. 466—^Federman v. 
U. S., C-C-AInd., 36 P.2d 441, cer¬ 
tiorari denied 60 S.Ct 246, 281 U.S. 
729, 74 L.Ed. 1146—U. S. V. Citrln, 

D. C.N.T.. 68 P.Supp. 766. 

(2) Praud by flduclary.—^U. S. v. 
Groves, C.C.AN.T., 122 P.2d 87, cer¬ 
tiorari denied Groves v^ U. S., 62 S. 
Ct 135. 314 U.S. ^70, 86 L.Bd. 536— 
U. S. V. Biickner, C.C.AN.T., 108 P.2d 
921, certiorari denied Buckner v. U. 

S., 60 S.Ct 613, 309 U.S: 669, 84 L. 
Ed. 1016. 

(3) Scheme to obtain advantage 
by corrupting a publlc offlcial.— 
Bradford v. U. S., C.C.ALa.. 129 p.2d 
274, afflrmed 130 P.2d 630, certiorari 
denied 63 S.Ct 206, 317 U.S- 683, 87 
L.Ed. 647—Shushan v. U. S., C.C.A. 
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La., 117 F.2d 110, l23 A.L.R. 1040, 
certiorari denied 61 S.Ct 1086. 313 

U. S. 574, 86 L.Ed. 1631, rehearing de¬ 
nied 62 S.Ct 53, 314 U.S. 706, 86 L. 
Ed. 564, certiorari denied Newman 

V. U. S., 61 S.Ct. 1086, 313 U.S. 574, 

85 L.Ed. 1532, rehearing denied 62 S. 
Ot 63, 314 U.S. 706, 86 L.Bd. 564, 
certiorari denied Mlller v. U. S,, 61 
S.Ct 1086, ‘SIS U.S. 574,. 86 L.Ed. 
1532, rehearing denied 62 S.Ct. 53, 
314 U.S. 706, 86 L.Ed. 664, certiorari 
denied Waguespack v. U. S., 61 S.Ct. 
1086, 313 U.S. 674, 86 L.Bd. 1632, re- 
hearing denied 62 S.Ct. 63, 314 U.S. 
706. 86 L.Ed. 564—U..S. v. McKay. 
D.C.Mlch., 46 P.Supp. 1007. 

(4) Scheme to induce purchase of 
stock.—^Poshay v. U. S., C.C.AMlnn.. 
68 F.2d 205, certiorari denied 64 S. 
Ct 531, 291 U.S. 674, 78 LEd. 1063— 

U. S. V. Brown, D.C.N.T., 5 P.Supp. 
81, afflrmed, C.C.A., 79 P.2d 321, cer¬ 
tiorari denied McCarthy v. U. S., 66 
S.Ct. 309, 296 U.S. 660, 80 L.Ed. 462 
—49 C.J. p 1208 note 44 [e]. 

(6) Financial statements for pur¬ 
pose of obtalning credit.—U. S. v. 
Torsaner, D.C.N.T., 20 P.Supp. 902 
—49 C.J. p 1208 note 44 [b]. 

(6) Other schemes within statute. 
—U. S. V. Stever, Ky., 32 S.Ct. 61, 
222 U.S. 167, 56 L.Ed. 146—Whitson 

V. U. S.. C.C.ACal., 122 F.2d 1016— 

Shushan v. U. S., C.C,A.La., 117 P.2d 
110, 133 AL.R. 1040, certiorari de¬ 
nied 61 S.Ct 1086, 313,U.S. 574, 86 
L.Bd. 1631, rehearing denied 62 S.Ct 
63, 314 U.S. 706, 86 L.Ed. 664,' cer¬ 
tiorari denied Newman v. U. S., 61 
S.Ct 1086, 313 U.S. 674, 85 L.Ed. 

1532, rehearing denied 62 S.Ct. 53, 
314 U.S. 706, 86 L.Ed. 664, certiorari 
denied Mlller v. U. S., 61 S.Ct 1086, 
318 U.S. 674, 85 L.Ed. 1632, rehear¬ 
ing denied 62 S.Ct 63, ,314 U.S. 706, 

86 L.Ed. 664, certiorari ; denied 
Wagruespack v. U, S., 61 S.Ct. 1086, 
313 U.S. 674, 86 L.Ed., -1532; rehear¬ 
ing denied 62 S.Ct. 63, 314 U.S. 706, 
86 LEd. 664—^U. S. v. Dilllard, C.C.A. 
N.Y., 101 P.2d 829, certiorari' denied 
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scheme to defraud condemned is not confined to 
devices by which it is intended that the customer 
shall receive nothing for his money,®^ but the stat- 
utory scheme may be found in any plan to get mon- 
ey or property of others by deceiving them as to 
the substatitial identity of the thing which they 
are to receive in exchange.®^ So, a scheme where- 
by customers are to be induced to part with their 
money by leading them to believe they are receiv- 
ing something different from, superior to, and 
worth more than what is actually being sold, is 
within the statute,®^ although the thing to be sold 
will approximate in commercial value the price to 
be asked and received.®® 

A single scheme to defraud may involve a multi- 
plicity of ways and means of action and proce- 
dure,®® and it may be such that the complete ex- 
ecution of it would involve the comraission of more 
than one criminal offense.®*^ In order to bring a 
scheme within the statute, it must be fraudulenti 
in its inception,®® but a scheme is not incomplete! 
because ways and means for carrying it into ef-^‘ 


§ 49 

fect are subsequently to be devised,®® In order 
to sustain a conviction, there need not be a scheme 
definitely devised in the first instance with respect 
to the particular instruments of fraud"^® or the par- 
ticular proposed victims;7i it is sufficient i£, after 
the devising of a scheme of general features, it is 
shown that, in the execution thereof, particular in¬ 
struments and particular victims were developed 
and the use attempted to be made of them .'^2 jt 
is not necessary that the soheme should be fraudu- 
lent on its face.*^® Where a person who devised a 
scheme to defraud by use of the mails prior to 
the enactment of the statute cOntinued his scheme 
thereafter, his contiriuance constitutes a devising 
of a scheme after the taking effect of the statute.74 

As a general rule, the elements of fraud de¬ 
veloped in civil cases are applicable to prosecu- 
tions under the statute.*^® It is not necessary that 
the scheme in furtherance of which the mails are 
used should constitute a fraud either at common 
law or by statute,^® or give rise to a civil action 


Dilliard v. U. S., 69 S.Ct. 484, 306 U. 
S. 636. Koven v. U. S., 69 S.Ct 484, 
83 L.Ed. 1036, and Donegran v. U. S., 
59 S.Ct. 484, 83 L.Bd. 1036—-Alexan¬ 
der V. U. S., C.G.AMO., 95 F.2d 873, 
certiorari denied 59 S.Ct. 99, 305 
U.S. 637, 83 L.Bd. 409, Debeh v. XJ, 

5., 69 S.Ct. 99, 306 U.S. 637, 83 L.Bd. 
409. Lindsay v. U. S., 59 S.Ct. 100, 
305 U.S. 637, 83 L.Ed. 409 and 69 S. 
Ct. 100, 306 U.S. 637, 88 L.Ed. 410— 
Stephens v. U. S., C.C.A.Cal., 41 E. 
2d 440, certiorari denied Spicer v. U. 

5.. 61 S.Ct 83, 282 U.S. 880, 75 L.Ed. 
777—U. S. V. McKay, D.C.Mich., 46 
P.Supp. 1007—U. S. V. Classic, D.C. 
La., 35 F.Supp. 467—0’Hara v. U. S., 
Ohio, 129 P. 661, 64 C.C.A, 81—49 C. 
X p 1208 note 44. 

Sohexnes or artifleei not within stat¬ 
ute 

TJ.S.—Epsteln v. U. S., C.C.A.Mich., 
174 P.2d 764—Rude v. U. S., C.C.A- 
Colo., 74 P.2d 673. 

49 C.X p 1209 note 46. 

62. D.C.—Deaver v. U. S., 166 P.2d 
740, 81 U.S.App.U.C. 148, certiorari 
denied 67 S.Ct. 121, 329 U.S. 766, 91 
L.Ed. 669. 

49 C.X p 1208 note 39. 

63. U.S.—U. S. V. Holdsworth, D.C. 
Me., 77 P.Supp. 148—Charles v. U. 

S.. C.C.A.S.C.. 213 P. 707—Harrison 
V. U. S., C.C.A.Ohio, 200 P. 662. 

D.C.—Deaver v. U. S., 165 P2d 740, 
81 U.S.App.D.C. 148, certiorari de¬ 
nied 67 S.Ct. 121, 329 U.S. 766,' 91 
L.Ed. 659. 

64. U.S.—Rude V. U. S., C.aA.Colo., 
74 P.2d 673—^U. S. v. Holdsworth, 
D.C.Me., 77 P.Supp. 148. 

.65. U.S.—U. S. V. New South Parxn 


& Home Co., Pia., 36 S.Ct. 605, 607, 
241 U.S. 64, 60 L.Ed. 890—Rude v. 
U. S., C.C.A.C 0 I 0 ., 74 P.2d 673— 

U. S. V. Holdsworth, D.C.Me., 77 
P.Supp. 148. ‘ 

68 . U.S.—Mansfleld v. U. S., C.C.A. 
Tex., 165 P.2d 952, certiorari de¬ 
nied Brown V. U. S., 67 S.Ct. 364, 
329 U.S. 792, 91 L.Ed. 678—U. S. 

V. MacAlpine, C.C.A.I11.. 129 P.2d 
737—Weiss v. U, S., C.C.A.I11., 122 
P.2d 675, certiorari denied 62 S.Ct. 
300, 314 U.S, 687, 86 L.Ed. 660, re- 
hearlngr denied 62 S.Ct. 478, 314 

U. S. 716, 86 L.Ed. 670. 

67. U.S.—^Mansfleld v. U. S., C.C.A. 
Tex., 156 P.2d 962, certiorari de¬ 
nied Brown v. U. S., 67 S.Ct. 364, 
329 U.S. 792, 91 L.Ed. 678—U. S. 

V. MacAlpine, C.C.A-I1L, 129 P.2d 
737—Weiss v. U. S.. C.C,A.La., 122 
P.2d 676, certiorari denied 62 S. 
Ct. 300, 314 U.S. 687, 86 L.Ed. 660, 
rehearingr denied 62 S.Ct. 478, 314 
U.S. 716, 86 L.Ed. 670—U, S. v. 
Procter & Gamble Co., D.C.Maas., 
47 P.Supp. 676. 

68 . U.S,—U. S. v. Bachman, D.C. 
Pa.. 246 P. 1009. 

49 C.J. p 1207 note 36. 

69. U.S.—Weiss V. U. S., CLCA-La., 
122 P.2d 675, certiorari denied 62 
S.Ct 300, 314 U.S. 687, 86 L.Ed. 
660, rehearing: denied 62 S.Ct. 478, 
814 U.S. 716, 86 L.Ed. 670—Gold¬ 
man V. U. S., Ohio, 220 P. 67, 136 
C.C,A. 626. 

70. U.S.—^U. S. V. Parmer, D.C.N.Y., 
218 P. 929. 

49 C.X p 1203 note 75. 

71. U.S.—^U. S, V. Parmer, supra. 

49 C.X p 1203 note 76. ' 
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72. U.S.—^U. S. V. Parmer, supra. 

73. U.S.—Oestingr v. U. S., Cai., 234 
P. 304, 148 C.C.A. 206, certiorari 
denied 37 S.Ct. 241, 242 U.S. 647, 
61 L.Ed. 644. 

49 C.X p 1207 note 27 [a], p 1208 
note 38. 

Aots Innooent In themselves may 

in combinatlon constitute a “fraud" 
or Intention to commit fraud, as ba¬ 
sis of conviction of uslngr the mails 
to defraud.—^Holmes v. U. S., C.CAl. 
Neb., 134 P.2d 126, certiorari denied 
63 S.Ct. 1434, 319 U.S. 776, 87 L.Bd. 
1722—U. S. V, McKay, D.C.Mich., 46 
P.Supp. 1007. 

74. U.S.—Myers v. U. S., N.T., 223 
P. 919, 139 C.C-A. 399, certiorari 
denied 87 S.Ct.. 13, 242 U.S. 627, 61 
L.Ed. 636. 

49 C.J. p 1204 note 78. 

75. U.S.—^Epsteln v. U. S., CJL 
Mich., 174 P.2d 754—^U. S. v. Buck- 
ner, C.dAN.Y., 108 P.2d 921, cer¬ 
tiorari denied Buckner v. U. S., 60 
S.Ct. 613, 309 U.S. 669, 84 L.Ed. 
1016—U. S. V, Brown, C.CJLN.Y., 
79 P.2d 321, certiorari denied Mc- 
Carthy v. U. S., 66 S.Ct 809, 296 U. 
S, 650, 80 L.?3d. 462—Poshay v. U. 

S., C.C.A-MInn., 68 P.2d 206, Cer¬ 
tiorari denied 64 S.Ct 631, 291 U.S. 
674, 78 L.Ed. 1063. 

76. U.S.—^U. S. V. McHay, D.C.Miph., 
46 F.Supp, 1007. 

49 C.J. P 1208 note 37. 

Fzosecntion for false pratenses 
The mall-fraud statute is broad 
in scope and not limited by the coin- 
mon-law rules applicable to a prose- 
cution for false pretenses.—^Deaver 
V. U- S., 155 P.2d 740, 81 U.S.App.D. 
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for deceit-fT The scheme must embrace active or 
actual fraud, and mere constructive fraud is in- 

sufficient.'^^ 

Extortion hy force or threats. A scheme to ex- 
tort money by force or threats is not within the 
mail-fraud statute.'^^ 

(b) Intent to Defraud 

An Intent to'defraud must exist at the time the malis 
are used In furtherance of the scheme. 

In order to bring a case within the operation of 
the statute, an intent to defraud must exist. 
There can be an intent to defraud, even though 
the scheme is not successful,^! and even though 
the person against whom it is directed naay know 
that the facts represented to him are not as they 
actually exist.^^ The intent must exist at the time 
the maiis are used in furtherance of the scheme 
to defraud.®® An intent* to defraud cannot be 
foimd ’in any mere - expression of honest opinion 
as to quality®^ or as to future performance,®® or. 


a mere pufEng or exaggeratiojh in respect of ar- 
ticles possessing substantiai merit if within proper 
or reasonable bounds.®® When a proposed seller 
sends advertisements through the mail assigning to 
an article oifered for sale qu alitie s which it does 
not possess and f alsel y asserting the exis^ce of 
certain advantages, lie exceeds the limits of “puff- 
ing*’ and engages in false representations and pre- 
tenses and is guilty of a violation of the statute. 8*^ 

(c) Representations Used 
The mall-fraud statute Includes representations of 
law or fac t. expressed or. implled, or representations as to 
the past, present, or future. Knowle dge of the accused 
as to the truth or falsity of representations made by 
him Is an essentiai element of the offense. 

In order to constitute a violation of the mail- 
fraud statute, it is not necessary that there should 
be actual misrepresentations as to an existing 
fact®® The statute includes everything designed 
to defraud by misrepresentations as to the past iand 
present,®® or by .promises as to the future.®® A 


G. 148, certiorari denied 67 S.Ct 121, 
329 U.S. 766, 91 L.Bd. 659. 

77. TT-S.—^Epstein v. IJ. S., C.A. 
Mich., 174 F.2d 764—^U. S. v. 
Oroves, C.aA-N.T., 122 F.2d 87, 
certiorari denied Groves v. U. S., 
62 S.Gt 135, 314 TT.S. 670, 86 L.Ed. 
636—^U. S. V. McKay, D.aMich., 
45 F.Supp. 1007. 

78- U.S.—-Epstein v. U. S.. C.A.Mlcli., 
174 F.2d 764—Bradford v. U. S., C. 
CJ^La., 129 F.2d 274, afflrmed 130 
F.2d 630, certiorari denied 63 S.Ct 
206, 317 U.S. 683, 87 L..Ed. 647— 
Shushan v. U, S., C.C~A-Lia., 117 
F.2d 110, 133 A.L.II, 1040, certiP- 
rari denied 61 S.Ct 1086, 313 U.S. 
574, 86 IjJSd. 1531, rehearin^ de¬ 
nied 62 S.Ct 63, 314 U.S. 706, 86 
564, certiorari denied I^ew- 
man v. U. S., 61 S.Ct 1086, 313 U. 
S. 674, 86 Li.Fd. 1632, rebearlns* de¬ 
nied 62 S.Ct. -63, 314 U.S. 706, 86 
LiuBd. 664/ certiorari denied Mlller 
■ V. U. S., 61 S.Ct 1086, 313 U.S. 674, 
85 LbBdL 1632, rehearins denied 62 
S.Ct 63, 314 U.S. 706, 86 Ii.Fd. 564, 
certiorari dezkied Wacraespack v. 

U. S., 61 S.Ct 1086, 313 U.S. 574, 85 
Li.Bd. 1532, rehearing: denied 62 S. 

. Ot 53, 314 U.S. 706, 86 L..Fd. 564. 

“79. * U.S.—^^Jbrton v. U. S., C.CJtCal., 
912 F.2d 753—U. S. v. Zalewski, I>. 
CJ£y., 29 F.Supp. 765. 

49 C.J. P 1209 note 45 [c]. 

TRie wozd ^ef^rand,’’ as used in 
mail-fraud statute, does not include 
threats and coercion throu^rh fear or 
force,-^tF. S. V. IdcKay, l>.C.Mich., 45 
F.Supp. 1007. 

sa U.S.—Rice V. U. S., C.CJLN^.M.. 
149 P.2d €01—^Troutman v. U, S., 
CLCLAuColo., 100 F.2d 628 —Norton 

V. U. S., C.C.A.Cal., 92 F.2d 763—^ 


Fournier v. U. S.. C.C.A.I11., 68- F. 
2d 8, certiorari denied 62 S.Ct 647, 
286 U.S. 565, 76 L.Ed. 1297—^U. S. 
V. McKay, D.C.Mich., 46 F.Supp. 
1007—U S. V. Corlin, D.C.Cal., 44 
F.Supp. 940—r-U. S. V. Zalewski, U. 
C.Ky., 29 F.Supp. 766—U. S. v. 
Gasomlser Corp., I).C.I>el., 7 F.R. 
J>. 712. 

49 G.J. p 12.04 note 80. 

Sale of .Btoole in' le^tlmate mining 
operation . 

Where the dominant purpose and 
object of an enterprise are to en- 
gage in legltlznate mining opjera- 
tions, and the sale of mining ^^tock, 
through use of the malis Is purely 
subordinate to that end, such pur- 
poses lend ‘ themselves to legltimacy 
and tend to deny criminal Intent to 
defraud in selling the stock.—Estep 
V. U. S., C.C.A.Utah, 140 F.2d 40. 

81- U.S.—S. V. Zalewski, D.C.Ky., 
29 ,F.Supp. 765. 

89L U.S.—^U. S. V. Zalewski, supra. 

83. U.S.—Watlington v. U. S., Okl., 
233 F. 247, 147 C.C.A- 253, certio¬ 
rari denied 37 S.Ct 214, 242 U.S. 
645. 61 L,.Ed. 643—^U. S. V. Woot- 
ten, D.as.a, 29 F. 702. 

XxLown drctunstanoes determlnatlve 
Defendants' motives and inten- 
tions are Judged. by known clrcum- 
stances existing wlien representa¬ 
tions were made.—Norcott v, U. S-, C. 
C.A.I11., 66 F.2d 913, certiorari de¬ 
nied U. S. V. Norcott, 64 S-Ct ISO, 
290 U.S. 694, 78 LuEd, 597, U. S. v. 
Bennett, 54 S.Ct 130, 290 U.S. 694, 
78‘L.Ed. 697, U. S. v. Packer, 64 S. 
Ct. 130. 290 U.S. 694. 78 L.Ed. 697, 
U. S. V. Carroll, 64 S.Gt. 130, 290 
U.S. 694, 78 L,Bd. 697, and U. S, v. 
Needham, fe4 S.Ct 130, 290 U.S. 694, 
78 L.Ed. 597. , 


84. U.S.—^Harrison v. U. S., Ohio^ 
200 F. 662, 119 C.C.A. 78. 

85. U.S.—^Harrlson v. • U. S., supra.. 

86. U.C.—^Deaver v. U. S., 166 F.2d 
740, 81 U.S.App.D.C. 148, certiorari 
denied 67 S.Ct 121, 329 U.S.-766, 91 
L.Ed. 669. 

49 C.J. p 1204 note 84. 

87. U.S.—^U. S. V. New South Farm,, 
etc., Co., Fla., 36 S.Ct. 606, 241 U. 
S. 64, 60 L.Ed. 890, Ann.Cas.l917C 
456—^Harris v. Rosenberger, Mo.,. 
146 F. 449, 76 C.C.A. 225, 13 L.K. 
Au,N.S., 762, certiorari denied 27" 
S.Ct 778, 20'3 U.S. 691, 61 L.EiL 
331. 

Valne of stook 

Representations as to value, 
soundness, and worth of securities 
may go sq far beyond what may be 
considered the proper limits of ex-- 
aggerating enthusiasm of normal 
salesman, or the mlstaken JudgxiOtent 
of the honest man, as to Impress. 
them with badge of **fraud” as basis* 
of prosecutlon for using the malis ta 
defraud.—^Holmes v- U, S., C.GA^ 
Neb., 134 F.2d 125. 

88 - U.S.—^Fournier v. U. S., C.C.A. 
111., 68 F.2d 3, certiorari denied 62 
S.Ct 647, 286 U.S. 666, 76 L.Ed. 
1297-7-U. s. v. McKay, D.C.Mich.. 
46 F.Supp. 1007. 

D.C.—^Deaver v. U. S., 166 F.2d 740, 
81 U.S.App.D.C. 148, certiorari de¬ 
nied 67 S.Ct 121, 329 U.S. 766, 91 
L.Ed. 659. 

4'9 C.J. P 1204 note 87. 

89- U.S.—U. S. V. McKay, D.C.Mich., 
46 F.Supp. 1007. 

49 C.J. p 1204 note 88. 

90. U.S.—U. S. V. Grayson. C.C.A.N, 
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fraud or deception which wouid justify a conviction 
for using the mails to defraud may be either by 
express words or by implication reasonably de- 
rived therefrom by the reader.s^ Misrepresenta- 
tions 6f law as well as o£ fact may bring. the case 
within the statute, since deception may be prac- 
ticed on the unsophisticated and unlearned, even 
though the representations made were those of 
law.®^ 

Knowledge of falsiiy, Khowle dge^ acc used as 
to the truth or falsity of representations made by 
him is an essential element of the offense, ^3 and 
such knowledge must exist at the time the mails 
were used for the purpose bf executing the 
scheme.®^ If accused believed in the truth of the 
representations made by him, it matters not how 
visionary or illusory the scheme may be, there is 
no yiolation of the statute.®® On the other hand, 
the statute is violated if the party making the rep¬ 
resentations had no belief that they were true,®® 
or if the representaEioilS were made with a reck- 
less disregard as to ■ whether they were true or 
false,®7 it being the duty of the party sending out 
representations through the mail to make such in- 
vestigation as is necessary to enable him honestly 
to sign and send them out.®® He must exer cise 
such discretion in ascertaining t lie facts as wou id 


be expected of a reasonably prudent person.®® 
Representations, in order to be justifi ed, cannot 
fairly ^ceed what was believed to be actually true.^ 


(d) Lawfulness or Unlawfulness of Scheme 

In ordep that there may be a violatlon of the mall- 
fraud statute, it Is not necessary that ali or even the 
main part of the business or scheme should be of a fraud- 
ulent character/ 

In order that there may be a violation of the 
mail-fraud statute, it is not necessary that all or 
even the main part of the business or scheme should 
be of a fraudulent character.^ If fraudulent in 
important and continuing branches of its activ- 
ities, the enterprise as a'whole may properly be 
characterized a's a fraudulent scheme.3 The statute 
includes schemes to defraud by means of false pre- 
tenses, although used in the prosecution of an 
tablished business legitimate if honestly conducted.^ 
The intent to use lawfully the money obtained by 
a fraudulent scheme does not render the scheme 
less fraudulent.® 

(e) Success of Scheme or Efl&cacy to De¬ 

fraud 

In order to authorize a conviction under the mail- 
fraud statute, It Is not essential that the fraudufent 
scheme should have met with success. 


T., 166 F.2d 863—U. S. v. McKay, 
D.C.Mlch.. 45 F.Supp. 1007. 

49 C.J. p 1204 note 89. 

91. U.S.—U. S. V. Holdsworth, D.C. 
Me.. 77 P.Supp. 148. . 

49 C.J. p 1204 note 90. 

ConoealmeiLt of In^lvexLcy 
Where mortgsLge and loan business 
became Insolvent.'the continuance of 
the business, payment of Interest, 
sending out of statements as before, 
with concealment of the known In- 
solvency, as respects mail fraud, 
constituted a false pretense that the 
firmas affalrs were as they had been 
in the past.—^Zimmerman v. U. S., C. 
A.Tex., 171 F.2d 790. 

Offerincr for sale 

Iioan company ofCering’ notes and 
live-stock mortgages for sale to 
banks Impliedly represented bona 
fides of transactions.—^Butler v. U. 
S., C.O.A.mah, 53 P.2d 800. 

92. U.S.—^Lesselyoungr v. U. S., C.C. 
A.Minn., 18 P.2d 472, certiorari de- 
nied 48 S.Ct. 31, 276 U.S. 536, 72 
L..£:d. 412. 

49 C.J. p 1204 note 91. 

93. U.S.—West v. U. S.. aCJLColo., 
68 F.2d 96. 

49 C.J. P 1204 note 92. 

94. U.S.—^Benham v. U. S:, O.C.A. 
Ohio, 13 P.2d 668, certiorari denled 
47 S.Ct. 111, 273 U.S. ‘731, 71 UESd. 
858. 


95. U.S.—Sandals v. U. S.. Ohio, 213 
P. 569, 130 'C-aA. 149. 

49 C.J. P 1205 note 94. 

Snbseanent business adverslty 
does not necessarily spell fraud.— 
Gold V. U. S., C.C.A.Mlnn., 36 P.2d 
16. 

96. U.S .—Vaji RIper V. U. S., C.C»4. 
N.T., 13 P.2d 961, certiorari denled 
Ackerson v. U. S., 47 S.Ct. 102, 273 
U.S. 702, 71 L.Ed. 848. 

49 C.J. P 1205 note 95. 

BepetitioiL after txne statement be- 
coxnes false 

The Gontlnuous repetltlon of .what 
was once a true statement but had 
become false and was known to be 
false at the time of the repetition is 
enousrh to constitute a “scheme to 
defraud“ within terms of statuta— 
U. S. V. miiard, C.C.A.N.T., 101 P. 
2d 829, certiorari denled Dilliard v. 
U. S., 69 S.Ct. 484, 306 U.S. 636, 83 L. 
Ed. 1036, Koven v, U. S.. 69 S.Ct. 484, 
306 U.S. 635, 83 lli-Pd. 1036. and 
Dpnegran v. U. S., 59 S.Ct. 484, 306 
U-S. 635, 83 Li.Ed. 1036. 

97. U.S.—West V. U. S.. C.C.A.C 0 I 0 ., 
68 P.2d 96. 

49 C.J. p 1406 note 96. 

Self-delnslon wlll not justify an 
otherwlse baseless representatlon to 
others.—^Estep v. U. S., C.CA,Utah, 
140 P.2d 40—Hawley v. U. S.. C.C,A. 
Colo., 133 P.2d 966. 
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98- U.S.—Stone v. U. S., C.C.A. 

Tenn., 113 P.2ct 70—Slakoff v. U. 
S., C.C,A-Pa, 8 P.2d 9. 

99. u:s.— Stone v. U. S., C.C.A. 

Tenn., 113 P.2d 70. 

1 . U.S.^tunz v. U. S., C.C.A.MO., 
27 P.2d 676. 

2 . U.S.—Bames v. U. S., 26 P.2d 61. 
certiorari denled 49 S.Ct. 12, 278 
U.Sl 607, 73 Li.Bd. 533. 

49 C.J. p 1206 note 23. 

]bawfi:iliieBS in form and appearanoe 

Even though .business is lawful in 
form and appearance, an enterprise 
cannot be furthered by sending 
fraudulent representations through 
the mails.—Securltles and Exchango 
Commisslon v. Timetrust, Ina, D.C. 
Cal., 28 P.Supp. 34. 

3. U.S.—Stephens v. U. S., C.CLA. 
Cal., 41 PJ2d 440, certloraxl denled 
Spicer v. U. S., 61 S.Ct. 88. 282 -U. 
S. 880, 76 L.Ed. 777. 

4. U.S.—^parks v. U. S., Tenn., 241 
P. 777. 164 aC-A. 479; 

49 CX P 120^ note 24. 

5. U.S.—Hyney v. U; S., <XC.A. 
Mich., 44 P.2d 134, certiorari de- 
nied 51 S.Ct. 347, 283 U.S. 824, 75 
L.Ed. 1438. 
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In order to authorize a conviction under the mail- 
fraud statute, it is not essential that the fraudu- 
lent scheme should have met with success,® or that 
anyone should hav e been actuallv defra uded:*^ the 
crime is complete fiefore the letter designed to mis- 
lead or otherwise used in carrying^ out the scheme 
to defraud is received by the intended victim.8 
The damage resulting from the fraudulent scheme 
i^ not an essential ingredient of the offense,9 and 
tihe damage calculated to resuit may be large or 
smalLl<> The scheme is not required to be reason- 
able^^ or practical,!^ and it is not even necessary 
to a conviction that the matter mailed should be 
of a nature calculated to be effective in carrying 
out the fraudulent scheme.^^ It is enough if, hav- 


ing devised the scheme to defraud, defendant, with 
a view of executing it, deposits in the post office 
letters which he thinks may assist in carrying it 
into effect, although they may be .absolutely inef- 
fective therefor.^^ 

(f) Benefit Accruing to Accused 

It is not an element of the offense that the accused 
obtalned any benefit by the execution of the scheme. 

It is not an element of the offense that accused 
obtained any benefit by the execution of the 
scheme,!® or that he intended^® or expected^^ to 
realize any benefit to himself from the execution of 
the scheme, or to convert the money obtained there- 
by to his own use,!® 


& U.S.—S. V. Feldman, C.C.A.N. 
T., 136 F.2d 394, affirmed 64 S.Ct. 
1082, 323 U.S. 487, 88 L.EdL 1408, 
154 A.Lf.R. 982, rehearln? denied 
65 S.Ct. 26, 323 U.S. 811, 89 L.Ed. 
646—Glover v. U. S., C.C.A.Ga., 125 
F.2d 291, certiorari denied 62 S.Ct. 
1280, 316 U.S. 690, 86 L.Ed. 1761— 
Baker v. U. S., 116 P.2d 533, certio¬ 
rari denied 61 S.Ct. 711, 312 U.S. 
692, 85 L.Ed. 1128, rehearin^ de¬ 
nied 61 S.Ct. 731, 312 U.S. 716, 86 L. 
Ed. 1145, motion denied, C.CJV.., 139 
F:2d 721, rehearing: denied 65 S. 
Ct. 1399, 325 U.S. 894, 89 L.Ed. 2005 
—^Norman v. U. S., C.C.A.Tenn., 100 
F.2d 905, certiorari denied 59 S.Ct. 
790, 306 U.S. 660, 83 L.Ed. 1067— 
Muench v. U. S., C.C.A.Mo„ 96 F. 
2d 332—Hili V. U. S., C.C.A.Ga., 73 
P.2d 233—BuUer v. U. S., C.C.A. 
Utah, 63 F.2d 800—Busch v. U. S., 

C. O.A.M 0 .. 62 F.2d 79, certiorari de¬ 
nied Greible v. U. S., 62 S.Ct. 209. 
284 U.S. 687, 76 L.Ed. 680—Cohen 
V. U. S.. C.CJLN.J., 60 P.2d 819— 
Cochran v. U. S., C.C.A-Minn., 41 
P.2d 193—<31ymer v. U. S., C.C.A. 
Colo., 38 F.2d 581—U. S. v. McKay, 

D. C.ldCich., 46 F.Supp. 1007—U. S. 
V. Coriln, D.C.Oal., 44 F.Supp. 940 
—^U. S. V. Ames. D.aN.T., 39 P. 
Supp. 885—U, S. V. Zalewskl, D.C. 
Ey., 29 F.Supp. 756. 

E.a—Deaver v. U. S., 156 P.2d 740, 
81 U.S.AppJD.C. 148, certiorari de¬ 
nied 67 S.Ct. 121, 329 U.S. 766, 91 
LJE3d. 659. 

49 C.J. P 1206 note 25. 

7. U.S.—U. S. V. Berg, C.C.A.N.J., 

144 P.2d 173—^Blue v. U. S., C.C.A. 
. Ohio, 138 F.2d 361, certiorari de¬ 
nied 64 S.Ct. 1046, 322 U.S. 736, 88 
L.Ed. 1670, rebearingr denied 64 
S.Ct. 1269, 322 U.S. 771, 88 L.Ed. 
1596, certiorari denied Clark v. U. 

S., 64 S.Ci 1046, 322 U.S. 736, 88 
L.£^ 1670, rehearing: denied 64 
S.Ct. 1259, 322 U.S, 771, 88 L.Ed. 
1596, certiorari denied Pardee v. U. 

S., 64 S.Ct. 1046. 322 U.S. 737, 88 
L.Ed. 1570, rehearing denied 64 S. 
Ct. 1259, 322 U.S. 771, 88 L.Ed. 


1696—Stapp V. U. S., C.C.A.Tex., 
120 P.2d 898—Hass v. .U. S., C.C-A- 
lowa, 93 P.2d 427—Norton v. U. 

S., C.C.A.Cal., 92 P.2d 763—Butler 
V. U. S.. C.C.A.Utah, 63 F.2d 800— 
Schauble v. U. S., C.C.A,Mo., 40 
P.2d 363—^U. S. V. McKay, D.C. 
Mich., 45 F.Supp. 1007—U. S. v. 
Ames, D-C-NT., 39 F.Supp. 886. 

49 C.J. P 1207 note 26. 

8. U.S.—Whitehead v. U. S., Ala., 
245 P. 385, 167 C.C.A. 647, certio¬ 
rari denied 38 S.Ct. 191, 246 U.S. 
670, 62 L.Ed. 640. 

9. U.S.—Cowl V. U. S., C.C.A.Neb.. 
35 P.2d 794—U. S. v. McKay. D.C. 
Mich-, 46 F.Supp. 1007—Wllson v. 
U. S.. N.T., 190 P. 427, 111 C.C.A. 
231. 

49 C.J. p 1207 note 26 [b]. 

10- U.S.—Glover v. U. S., C.C.A.Ga., 

125 P.2d 291, certiorari denied 62 
S.Ct. 1280, 316 U.S. 690. 86 L.Ed. 
1761. 

D.C.—Deaver v. U. S., 165 F.2d 740, 
81 U.S.App.D.C. 148, certiorari de¬ 
nied 67 S.Ct. 121, 329 U.S. 766, 91 
L.Ed. 659. 

11. U.S.—Glover v. U. S., C.C.A.Ga.. 

126 F.2d 291, certiorari denied 62 
S.Ct. 1280, 316 U.S. 690, 86 L.Ed. 
1761—^U. S. V. Zalewski, D.C.Ky., 
29 F.Supp. 755. 

PersoxL of ordlnary IntelUgreiiLoe 
The fact that the scheme would 
not have deceived a person of ordi- 
nary Intellisence does not relieve the 
wrongrdoer from liability. 

U.S.—^U. 'S. V. Monjar, D.C.Del., 47 

F.Supp. 421, afflrmed, C.C.A., 147 
F.2d 916, certiorari denied Mon¬ 
jar V. U. S., 66 S-Ct. 1191, two 
cases. 326 U.S. 869. 89 L.Bd. 1979, 
Coofc V. U. S., 65 S.Ct. 1192, 326 U. 
S. 869, 89 L.Ed. 1979, Drew v. U. 

S., 65 S.Ct. 1192, 326 U.S. 869, 89 
L.Ed. 1979, Jones v. U. S., 65 S.Ct. 
1192, 326 U.S. 869, 89 L.Ed. 1979. 
Moore .v. U. S.. 66 S.Ct. 1192, 326 
U.S. 859, 89 L.Ed. 1980, Candlin v. 
U. S., 66 S.Ct. 1193, 326 U.S. 859, 89 
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L,Ed. 1980, Pitzpatrick v. U. S., -66 
S.Ct. 1193, 326 U.S. 859, 89 L.Ed. 
1980, Llndh v. U. S., 66 S.Ct. 1193, 
326 U.S, 869, 89 L.Ed. 1980, Cand¬ 
lin V. U. S., 66 S.Ct. 1193, 326 U.S. 
869, 89 L.Ed. 1980, Cruser v. U. 

S., 65 S.Ct. 1194, 325 U.S. 859, 89 
L.Ed. 1981, and Maddams v. U. S., 
66 S.Ct. 1194, 325 U.S. 859, 89 L. 
Ed. 1981—Securities and Exchangre 
Commission v. Timetrust, Inc,, D. 

C. Cal., 28 F.Supp. 34. 

D.C.—^Deaver v. U. S.. 166 P.2d 740. 
81 U.S.App.D.C. 148, certiorari de¬ 
nied 67 S.Ct. 12il. 829 U.S, 766, 91 
L.Ed. 659. 

49 C.J. p 1207 note 27 [cL 

12. U.S.—Glover v. U. S., C.C.A.Ga., 
125 F.2d 291, certiorari denied 62 
S.Ct. 1280, 316 U.S. 690, 86 L.Ed. 
1761. 

D.C.—^Deaver v. U. S., 156 F.2d 740, 
81 U.S.App.D.C. 148, certiorari de¬ 
nied 67 S.Ct. 121, 329 U.S. 766, 91 
L.Ed. 659. 

13. U.S.—U. S. V. Main, D.C.Tex., 28 
F.Supp. 660—^U. S. V. Spielbergrer, 

D. C.Va., 28 F Supp. 380. 

49 C.J. p 1207 note 27. 

14. U.S.—U. S. V. Berff, C.C.A.N.J.. 
144 P.2d 173—^U. S. V. Spielbergrer, 
D.C.Va, 28 F.Supp. 380. 

49 C.J. p 1207 note 28. 

15. U.S.—Butler v. U. S., C.C.A. 
Utah, 63 P.2d 800. 

D.C.—Deaver v. U. S., 166 F.2d 740, 
81 U.S.APP.D.C. 148, certiorari de¬ 
nied 67 S.Ct. 121, 329 U.S. 766, 91 
L.Ed. 669. 

49 C.J. p 1207 note 80. 

16- U.S.—Barnes v. U. S.. C.C.A. 
Minn., 25 P.2d 61, certiorari denied 
49 S.Ct. 12, 278 U.S. 607, 73 L.Ed. 
533. 

49 C.J. p 1207 note 31. 

17- U.S.—^Butler v, U. 6., C.C.A. 
Utah, 63 F.2d 800. 

49 C.J. p 1207 note 32. 

18- U.S.—^Butler V. U. S., supra. 

49 C.J. p 1207 note 33. 
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(3) Use of Mails 

(a) In general 

(b) Time and number of mailings 

(c) Person to whom mail directed 

(d) Mailing by agents or employees 

(e) Nature and contents of matter 

mailed 

(a) In General 

The second etement of the offense under the mall- 
fraud statute is a use of the malis for the purpose of 
executing the scheme or artifice to defraud or attempt- 
ing to do so. 

The second element of the offense under the mail- 
fraud statute is a u-se of the mails for the pur¬ 
pose of executing the scheme or artifice to defraud 


or attempting to do so.^^ The mails must be u sed 
with t he inte nt of assisting iiTtEe^ ^ecution of the 
schemeg£jajtitice.^^ 

An intent to use the mails to effect a scheme to 
defraud need not be embraced in the scheme in 
order to constitute the offense of using the mails 
to defraud,21 and, in order to sustain a conviction 
under the statute, it is sufficient Jf, a scheme to de- 
fr aud having been 'devised b y accused, the mails 
we re actual ly u^d in effecting or attempting to ef- 
fect the scEenie.22 When a person does an act 
with knowledge that use of the mails will follow in 
the usual course of business, or where such use 
may reasonably be foreseen, although not actually 
intended, he has caused the mails to be used,23 al¬ 


is. ir.S. —Kann v. U. S., Md., 66 S. 
Ct. 148, 323 U.S. 88. 89 L.Ed. 88. 
167 A.L.R. 406—Crosby v. TT. S., 
C-A.Okl., 183 F.2d 373—U. S. v. 
Crummer, C.C.A.Klan., 161 iF.2d 
968, certiorari denied 66 S.Ct. 704, 
327 U.S. 786, 90 L.Ed. 1012—Gra- 
ham V. U. S., aCA-N.M., 120 F.2d 
543—^Baker v. TJ. S., C.C.A.Ar]E., 
116 F.2d 633, certiorari denied 61 

S.Ct. 711, 312 U.S. 692, 86 L.Ed. 
1128, rehearingr denied 61 S.Ct. 
731, 312 U.S. 715, 85 L.Ed. 1145, 
motion denied, C.C.A., 139 F.2d 721, 
rehearinsr denied 66 kct. 1399, 325 

U. S. 894, 89 l4.Ed. 2006—^Mazu- 

rosky v. U. S., C.C.A.Or., 100 F.2d 
958—Stryker v. U. <S., C.C.A.C 0 I 0 ., 
95 F.2d 601—Hass v. U. S., C.C.A. 
lowa, 93 F.2d 427—Stumbo v. U. 

S., C.C.A,Ky.. 90 F.2d 828, certio¬ 
rari denied 68 S.Ct. 282, 302 U.S. 
766, 82 L.Ed. 684—^Foumier v. U. 

S., C.C.A.m., 58 F.2d 3, certiorari 
denied 62 S.Ct. 647, 286 U.S. 666, 
76 L,.Bd. 1297—Cohen v. U. S., C.C. 
A.N.J., 60 F.2d 819—Barrett v. U. 

S., aC.A.Mo.. 33 F.2d 116—U. fi. 

V. Decker, D.C.Md., 51 tF.Supp. 15, 
afflrmed, C.C.A., Decker v. U. S., 
140 F.2d 378, 161 A.L.R. 764—U. 
S. V. Corlin, D.C.Cal., 44 F.Supp. 
940 — ^U. S. V. Graham, D.C.N.T., 
S F.Supp, 87 — U. S. V, Gasomiser 
Corp., D.C.Del.. 7 F.R.D. 712. 

49 C.J. p 1203 note 69. 

Use of mails as glst of offense see 
supra subdi Vision b of this sec- 
tion. 

Basis for JurlsdlctiozL 

It is the use of the mails for the 
purpose of executing the scheme 
which gives federal courts jurisdic- 
tion over the offense.—Mitchell v. 
U. S., C.C.A.N.M., 142 F.2d 480, cer¬ 
tiorari denied 66 S.Ct. 49, 323 U.S. 
747, 89 L.Ed, 698—^Rosenbergr v, U. 
S„ C.C.AJSr.M.. 120 F.2d 935. 

Altematira means of nslngr mali 

The statute penalizingr a person 
who with Intent to defraud shall for 
purpose of executing the scheme 
plade or cause to be placed any let- 


ter in any post office or shall know- 
ingrly cause to be delivered any such 
letter describes three altemative 
means by which one may commit 
crime of use of mails to defraud, 
but does not charg-e three separate 
crimes.—^Holdsworth v, U. S., C.A 
Me., 179 F.2d 933. 

20 . U.S.—U. S. V. Berg, C.C.A.N.J., 
144 F.2d 173—Barnes v. U. S., C. 
C.A.Minn,, 25 F.2d 61, certiorari 
denied 49 S.Ct. 12, 278 U.S. 607, 
73 Li-Ed. 633—U. S. v. McKay, D. 
C.Mich., 45 F.Supp. 1001—^Brewer 
V. U. S.. C.C.A.N.Y., 290 F. 807, 
certiorari denied 44 S.Ct. 35, 263 

U. S. 707, 68 L.Ed. 617. 

21. U.S.—^Richardson v. U. S., C.C. 
A.Tenn., 160 P.2d 68—^Rosenbloom 

V. Hunter, C.C.A.Kan., 143 F.2d 673 
—Blue V. U. S., C.C.A.Ohio, 138 F. 
2d 351, certiorari denied 64 S.Ct. 
1046, 322 U.S. 736, 88 L.Ed. 1570, 
rehearing denied 64 S.Ct 1259, 322 

U. S. 771, 88 L.Ed. 1596, certiorari 
denied Clark v. U. 'S., 64 S.Ct, 1046, 
322 U.S. 736, 88 L.Ed. 1670, rehear- 
ing denied 64 S.Ct 1269. 322 U.S. 
771, 88 L.Ed. 1596, certiorari de¬ 
nied Pardee v. U. S., 64 S.Ct 1046, 
322 U.S, 737. 88 L.Ed. 1670, rehear- 
ing denied 64 S.Ct 1259, 322 U.S. 
771, 88 L.Bd. 1696—Guardaliblni 

V. U. S., C.C.A.Ala.. 128 P.2d 984— 
Stapp V. U. S„ C.C.A.Tex., 120 F.2d 
898—Goodman v. U. S., C.C.A.Pa, 
97 P.2d 197, certiorari dismlssed 
59 S.Ct 363. 306 U.S. 678, 88 L. 
Bd. 364—Wolpa V. U. S., C.C.A. 
Neb., 86 F.2d 35, certiorari denied 
67 S.Ct. 317, 299 U.S. 611, 81 L.Ed. 
461—U. S. V. Welsman, C.C.A.N. 

T. , 83 P.2d 470, certiorari denied 
Weisman v. U. S., 67 S.Ct 22, 299 

U. S. 560, 81 L.Ed. 412, rehearing 
denied 67 S.Ct 113, 299 U.S. 621, 
81 LuEd. 467—Bogy v, U. S., C.a 
A.Tenn., 96 P.2d 734, certiorari 
denied Bogy v. U. S., 69 S.Ct 68, 
306 U.S. 608, 83 l^Ed. 387. 

49 C.J. p 1205 note 1. 

Under an early Btatnte it was es¬ 
sentia! that an intent to use the 
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mails in furtherance of a scheme 
to defraud should have existed at 
the time the scheme was devised 
and constitute a part of the scheme. 
—Morris v. U. S., C.C.A.Ark., 7 P.2d 
785, certiorari denied 46 S.Ct 206, 
270 U.S. 640, 70 L.Ed. 776—19 C.J. 
p 1205 note 99 [a]. 

22. U.S.—Mansfleld v. U. S., C.C.A. 
Tex., 166 P.2d 962, certiorari de¬ 
nied Browne v. U. S., 67 S.Ct 364, 
329 U.S. 792, 91 L.Ed. 678—U. S. 
V- Cohen, aC.A.N.T., 145 F.2d 82, 
certiorari denied 66 S.Ct 563, 323 

U. S. 799, 89 L.Ed. 637, four cases, 
and 65 S.Ct 654, 323 U.S. 800. 89 
Li.Erd. 638—^Rosenbloom v. Hunter, 
C.C.A.Kan., 143 P.2d 673—Decker 

V. U. S., CCAuMd., 140 P.2d 378. 
151 A.L.R. 754—Blue v. U. S., C.C. 
A.Ohlo, 138 F.2d 351, certiorari de¬ 
nied 64 S‘.Ct. 1046, 322 U.S. 736, 
88 L.Ed. 1670, rehearing denied 64 
S.Ct 1269, 322 U.S. 771, 88 L.Ed. 
1696, certiorari denied Clark v. U. 

S., 64 S.Ct 1046, 322 U.S. 736, 88 
Li.Ed. 1570, rehearing denied 64 S. 
CFt 1269, 322 U.S. 771, 88 L.Ed. 1696 
—Stapp V. U. S., C.C.A.Tex., 120 
P.2d 898—Morris v. U. S., aCJL 
Lia., 112 F.2d 622, certiorari denied 
61 S.Ct 41, 311 U.S. 663, 86 L.Ed. 
418—Goodman v. U. S., aC.A.Pa, 
97 F.2d 197, certiorari dismlssed 
59 S.Ct 363, 306 U.S. 678, 83 L.Ed. 
364—^Bogy v. U. S., C.C.A.Tenn., 96 
P.2d 734, certiorari denied Bogy v. 
U. S., 69 S.Ct 68, 806 U.S. 608, 83 
L.Bd. 387—U. S. v. Classic, D.C. 
L.a, 36 F.Supp. 457—U. S. v. Weis¬ 
man, caA-N.T., 83 F.2d 470, cer¬ 
tiorari denied Weisman v. U. S., 67 
S.Ct 22, 299 U.S. 660, 81 L.Ed. 
412, rehearing denied 57 S.Ct 118, 
299 U.S. 621, 81 L.Bd. 467. 

49 CJ. 'p 1206 note 2. 

23. U.S.—Richardson v. U. S.. C.C. 
A.Tenn., 160 P.2d 68—^U. S. Vi Co¬ 
hen, C.C.A.H.T,, 146 F.2d 82, cer¬ 
tiorari denied 65 S.Ct 563, 323 U. 
S. 799, 89 L.Ed. 638, four cases, 
and 65 S.Ct 554, 328 U.S. 800, 89 
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though the use may be incidental^^ and without tbe 
consent or knowledge of the participants charged.25 
Although the scheme may have been carefully 
designed to avoid using the mails altogether, if, in 
the execution of the scheme, the mails are in fact 
used, the act is violated,^® but it has been held 
that, where use of the mails could not reasonably 
have been foreseen, accused is not guilty of caus- 
ing the mails to be used.27 

(b) Time and Number of Mailings 

Each separate use of the mails in the execution of 
a continuing scheme constitutes a separate and distinet 
offense. Use of the mails after the frults of the fraud 
have been received, for the purpose of retaining them, Is 
wlthin the purvlew of the mall-fraud statute, but use of 
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the malis after the scheme has been completed or aban- 
doned does not violate the statute. 

While tihe scheme or plan to defraud by use of 
the mails must be planned or devised before the 
actual use of the mails, 28 its consummation may 
be brought about by one or many mailings.29 Each 
separate use of the mails in the execution of a con¬ 
tinuing scheme constitutes a separate and distinet 
offense.20 A letter which ds mailed as merely a 
step in a general scheme to defraud at an early 
stage in the proceedings, although not in further- 
ance of the execution of the final scheme, is never- 
theless within the scope of the statute.21 The use 
of the mails, even after the fruits of the fraud have 
been received, for the purpose of assisting in re¬ 
taining them,22 or to lull the victim dnto a false 


POST OFFICE 


LuEd. 638—Blue v. U. S., aC.A. 
Ohlo, 138 F.2d 351, certiorari de- 
nied 64 S.Ct. 1046, 322 TJ.S. 736, 88 
li.Ed. 1670, rehearingr denied 64 S. 
Ct. 1259, 322 U.S. 771, 88 L..Ed. 
1596, certiorari denied Clark v. U. 

S., 64 S.Ct. 1046. 322 U.S. 736, 88 
Ii.Ed. 1570, rehearing’ denied 64 S. 
Ct. 1269, 322 U.S. 771, 88 L.Ed. 
1596, certiorari denied Pardae v. 
U. S.. 64 S.Ct 1046, 322 U.S. 737, 
88 Li.Ed. 1570, rehearlnsr denied 64 
S.Ct. 1259, 322 U.S. 771, 88 Lf.Ed. 
159e—Smith v. U. S., caA.Ga., 61 
P.2d 681, certiorari denied 63 S.Ct. 
401, 288 U.S. 608, 77 L.Bd. 983, and 
BUIs V. U- a. 63 S.Ct. 402, 288 U.S. 
607, 77^.Ed, 982. FoUowed In C 
C.A., Fowler v. Aderhold, 73 F.2d 
998—Spillers v. U. S., aC.A.Tex., 
47 F.2d 893. 

"KB.owlngly,” within mail-fraud 
statute, does not involve absolute 
knowledgre or intent, but it is suffi¬ 
cient if use of mails may falrly be 
foreseen by defendant as step in eze- 
cution of scheme to defraud, or that 
steps in causal chain resulting: in de- 
livery througrh mails should have 
been knowinsrly set on foot—U. S. v. 
Weiszoan, C.CLAJ^.Y., 83 F.2d 470, 
certiorari denied Weisman v, U. S., 
57 S.Ct. 22, 299 U.S. 560, 81 L..Ed. 
412, rehearing denied 57 S.CL 113, 
299 U.S. 621, 81 KEd. 467. 

Obedes deposited in baalc 

Cl) One who deposited check In 
bank for collection became liable for 
every link in the chain of events 
which he had set in motion which 
reajBonably or ordinarily regulred 
use of mails to complete the trans- 
action includins: the use of the mails 
by the correspondent bank in New 
Tork to notify collectins bank that 
item had been paid.—^Moffitt v. U. S., 
aCJLOkl., 154 F.2d 402. certiorari 
denied 66 S.Ct. 1343, 328 U.S. 853, 90 
LJad. 1625. 

(2> VThere accused corporate pres- 
ident and vice-president, in order to 
conceal, by false entries on corpo¬ 


rate books, withdrawals of corporate 
funds for their own benefit, collect- 
ed throu^h a local bank checks 
drawn on corporation's bank ac- 
count, accused **caused'* local bank 
to forward checks by mali to drawee 
bank within the mali fraud statute 
notwlthstandingr absence of express 
directions from accused to local 
bank.—^U. S. v. Decker, D.C.Md., 61 
F.Supp. 15, affirmed Decker v. U. S., 
140 F.2d 378, 151 A.L.R. 754. 

24. U.S.—Blue V. U. S., aaA.Ohio. 
138 F.2d 351, certiorari denied 64 
S.Ct. 1046, 322 U.S. 736, 88 L.Ed. 
1570, rehearing- denied 64 S.Ct. 1259, 
322 U.S. 771, 88 L.Bd. 1596. cer¬ 
tiorari denied Clark v. U. S., 64 
S.Ct 1046. 322 U.S. 736, 88 L.Ed. 
1570, rehearing denied 64 S.Ct. 
1269, 322 U.S. 771, 88 UBd. 1696, 
certiorari denied Pardee v. U. S., 
64 S.Ct 1046, 322 U.S. 737, 88 L. 
Bd. 1670, rehearing denied 64 S.Ct. 
1259, 322 U.S. 771, 88 L.Ed. 1696 
—Bogy V. U. S.. C.C.A.Tenn., 96 
F.2d 734, certiorari denied Bogy v. 
U, S., 69 S.Ct 68. 306 U.S. 608, 83 
L.Ed. 887—^MeCutchan v. U. S., C 
C.A.MO., 70 P.2d 658, certiorari de¬ 
nied 65 S.Ct 79, 293 U.S. 668, 79 
L.Ed. 667. 

D.C.—Deaver vl U. S., 166 P.2d 740, 
81 U.SAlPp.D.C. 148, certiorari de¬ 
nied 67 S.Gt 121, 329 U.S. 766, 91 
L.Ed. 659. 

25. U.S.—^Blue v. U. S., C.C.A.Ohio, 

138 F.2d. 361, certiorari denied 64 
S.Ct 1046, 322 U.S. 736, 88 L.Ed. 
1670, rehearing denied 64 S.Ct 

1269. 322 U.S. 771, 88 L.Ed. 1696. 
certiorari denied Clark v. U. S., 64 
S,Ct 1046, 322 U.S. 736, 88 L.Bd. 
1670, rehearing denied 64 S.Ct. 

1269. 322 U.S. 771. 88 L.Bd. 1696. 
certiorari denied Pardee v. U. S., 64 
S^Ct 1046, 322 U.S. 737. 88 L.Bd. 
1570, rehearing denied 64 S.Ct 

1259, 322 U.S. 771, 88 L.Ed. 1696. 

26. U.S.—^Preeman v. U. S., IlL, 244 
F. L 156 C.C.A. 429, certiorari de- 
nled 38 &Ct 12 , 246 TT.S. 664, 621 
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L.Ed. 633—^Farmer v. U- S., N.T., 
223 F. 903, 139 C.C.A. 341, cer¬ 
tiorari denied 35 S.Ct 940, 238 U.S. 
638, 69 L.Ed. 1600. 

27. U.S.—Moffitt V. U. S., C.C.A.Okl., 
164 P.2d 402. certiorari denied 66 
S.Ct 1343, 328 U.S. 863, 90 L.Ed. 
1625. 

28. U.S.—U. S. V. Herzig. D.C.N.Y., 
26 F.2d 487.' 

29. U.S.—^U. S. V. Herzig, supra. 

30. U.S.—Weatherby v. U. S.. C.C.A. 
OkL, 160 F.2d 466—Mltchell v. U. 

S., C.C.A.N.M., 142 F.2d 480, cer¬ 
tiorari denied 65 S.Ct 49, 323 U.S. 
747, 89 L.Bd. 698—Bozel v. U. S., 
C.CA.Ohio, 139 F.2d 163, certio¬ 
rari denied 64 S.Ct 937, 321 U.S. 
800, 88 L.Ed. 1087, rehearing de¬ 
nied 64 S.Ct 1064, 322 U.S. 768, 88 
L.Ed. 1694—Stumbo v. U. S., C.C. 
A.Ky., 90 F.2d 828, certiorari de¬ 
nied 68 S.Ct 282, 302 U.S. 766, 82 
L.Ed. 684—^U. S. ex reL Bemstein 
V. Hili, C.C.A.Pa., 71 F.2d 169— 
U. S. V. Holdsworth, D.C.Me.. 9 F. 
,R.D. 198, appeal dismissed, C.C.A., 
179 F.2d 933. 

49 C.J. p 1205 note 10. 

31. U.S.—U. S. V. McKay, D.C.Mich., 
45 F.Supp. 1007—^Bdwards v. U. 

S., Ohio, 249 F. 686, 161 C.C.A. 696, 
certiorari denied 248 U.S. 660, 39 
S.Ct 7, 63 L.Ed. 422. 

32. U.S.—Blue V. U. S., C.C.A.Ohio, 

138 F.2d 361, certiorari denied 64 
S.Ct 1046, 322 U.S. 736, 88 L.Ed. 
1670, rehearing denied 64 S.Ct 

1269, 322 U.S. 771, 88 L.Ed. 1696, 
certiorari denied Clark v. U. S., 64 
S.Ct 1046, 822 U.S. 736. 88 L-Ed. 
1670, rehearing denied 64 S.Ct 

-1269, 322 U.S. 771, 88 L-Ed. 1696, 
certiorari denied Pardee v. U. S., 
64 S.Ct 1046, 322 U.S. 737, 88 L.Ed. 
1570, rehearing denied 64 S.Ct 

1259, 322 U.S. 771, 88 LJEd. 1696 
—Davls V. U. S., C.C.A.Mich., 126 
F.2d 144—^U. S. V. Spielberger, D. 
C.Va., 28 F.Supp. 380—Preem 9 ,n v. 
U. S., HL, 244 F. 1, 166 C.CJL 429, 
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jense of security^S and inaction,^^ or to restore 
:onfidence and allay discontent,35 oiLlp._jpostpone 
iiscovery,36 or to stimulate active support for the 
interprise,37 is within the purview of the statute. 

The use of the mails after the scheme has been 
:ompleted or abandoned is not a use for the pur- 
pose of executing the scheme and, therefore, the 
statute is not violated.38 

(c) Person to Whom Mail Directed 

-Under the mail-fraud statute It is immaterlal to 
Afhat person the mail is sent. 

If matter is ‘mailed in execution of, or by way of, 
an attempt to execute a scheme to defraud, an 
offense is committed under the mail-fraud statute, 
and it is immaterial to what person it is sent.^® Ac- 
cordingly it is not necessary that the mails be 
used in commimicating with the person or persons 
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intended to be defrauded,^® and it is sufficient if it 
is mailed to another in furtherance of the sdheme.^^ 
The sending through the mails of letters by sev- 
eral accused persons to each other may consti¬ 
tute the offense, and one who causes a letter to 
be delivered by mail to himself pursuant to a fraud- 
ulent scheme commits the offense.'^® The taking of 
a letter by accused from the post office, although it 
was mailed to him by his agent, is sufficient as a 
basis for a prosecution under the statute if the 
letter is otherwise of the character condemned 
thereby.^^ 

(d) Mailing by Agents or Employees 

Mailing of letters by agents or employees of the ac¬ 
cused in furtherance of his scheme to defraud Is sufTI- 
clent to establish vlolation of the mail-fraud statute by 
the accused. 

In order to be guilty of mailing letters in fur- 


certiorari denied 38 S.Ct. 12, 245 
n.S. 654, 62 L.Bd. 533. 

33. XT.S.—^U. S. V. Bowcott, C.A.I11., 
170 F.2d 173, certiorari denied 69 
S.Ct. 482. 335 U.S. 911. 93 L.Ed. 
444—Mitchell v. U. S-, C.C.A.N.M., 
126 F.2d 550. certiorari denied 62 
S.Ct. 1307, 316 U.S. 702, 86 L..Ed. 
1771. rehearing: denied 65 S.Ct. 855, 
324 U.S. 887, 89 Ii.Bd. 1436—Davia 
V. U. S., aC.A.Micli., 126 F.2d 144 

*—McNear v. U. S.. C.C.A.Kan., 60 
F.2d 861—Lewis v. U. S.. C.C.A. 
Cal., 38 F.2d 406. 

34. U.S.—MarshaU v. U. S., C.CJL 
Cal., 146 F.2d 618, 157 A.L.R. 241 
—Blue V. U. S., C.CJLOhio, 138 F. 
2d 351, certiorari denied 64 S.Ct. 
1046, 322 U.S. 736, 88 L.Ed. 1570, 
reheariniT denied 64 S.Ct. 1259, 322 
U.S. 771, 88 L.Ed. 1696, certiorari 
denied Clark v. U. S., 64 S.Ct 1046. 
322 U.S. 736, 88 L.Ed. 1570, rehear- 
ing denied 64 S.Ct 1259, 322 U.S. 
771, 88 L.Ed. 1596, certiorari de¬ 
nied Pardee v. U. S., 64 S.Ct 1046. 
322 U.S. 737, 88 L.Ed. 1570, re- 
hearin? denied 64 S.Ct 1259, 322 
U.S. 771, 88 L.Ed. 1696r-Davls v. 
U. S., C.C.A.MlcIi„ 125 F.2d 144— 
U. S. V. Spielberffer, D.C.Va., 28 F. 
Supp. 380. 

35. U.S.—Brady v. U. S.. C.C.A.CaI.. 
26 F.2d 400. certiorari denied 49 
S.Ct 24, 278 U.S. 621, 73 L.Ed. 542. 

49 C.J. p 1205 note 7. 

36. U.S,—Davia v. U. S., C.CJL 
Mich., 125 F.2d 144. 

37. U.S .—Brady v. U. S., C.C.A.Cal., 
26 F,2d 400, certiorari denied 49 
S.Ct 24, 278 U.S. 621, 73 L.Ed. 
542. 

88. U.S.—U. S. V. Coken, aaA.N.T.. 
145 F.2d 82, certiorari denied 65 S. 
Ct 553, 323 U.S. 799, 89 L.Ed. 637, 
four cases, and 65 S.Qt 554, 323 
U.S. 800, 89 L.Ed. 638—^Marsliall 


V. U. S., C.C.A.Cal., 146 P.2d 618, 
157 A.L.R. 241—U. S. v. Decker, 
D.C.Md., 51 F.Supp. 15. afflrmed 
Decker v. U. S., 140 F.2d 378, 151 
A.L.R. 764—Mitchell v. U. S., C.C. 
A.N,M., 126 P.2d 560, certiorari de¬ 
nied 62 S.Ct. 1307. 316 U.S. 702, 86 
L.Ed. 1771, rehearingr denied 65 S. 
Ct 865, 324 U.S. 887, 89 L.Ed. 1436 
—U. S. V. Riedel, C.C.A.I11., 126 F. 
2d 81—McNear v. U. S., C.C.A.Kan., 
60 F.2d 861—U. S. v. McKay, D.C. 
Mich.. 45 F-Supp. 1007—U. S. v. 
McKay, D.C.Mich., 45 F.Supp. 1001 
—U. S. V. Main, D.C.Tex., 28 F. 
Supp. 550. 

LuUlng' commuiiioatioii 

The rule that sending of a lulling 
communlcation through the znails 
after defrauded party has parted 
with' money constitutes an offense 
within mail-frauds statute is appli- 
cable ozdy where the scheme is con- 
tinulng "and ^he 'communication is 
transmitted by mail durlng its exist- 
ence, or where the scheme contem- 
plates and consists of several parts 
and the mails are used in further¬ 
ance of it before it is fully complet- 
ed.—Mitchell v. U. S.. C.CA-N.M., 
118 FMJB63. 

Sohemes held exeouted or abandoned 

U.S.—Kann v. U. S., Md., 65 S.Ct 
148, 323 U.S. 88, 89 L.Ed. 88. 157 
A.L.R. 406—Stapp v. U. S.', C.C~A 
Tex., 120 F.2d 898—Merrill v. U. 
S., C.C.A.Mont, 95 F.2d 669—U. ‘S. 
V. M6Kay. D.C.Mich., 45 F.Supp. 
1007—U. S. v. McKay, D.C.M1<^., 
46 F.Supp. 1001. 

Sohemes held not oompleted 
U.S.—King V. U. S.. C.C.A.Ark.. 144 
P.2d 729, certiorari denied 66 S.Ct 
711, 324 U.S. 854, 89, L.Ed. 1413— 
Decker v. U. s:, C.C.A.Md., 140 F. 
2d 378, 161 A.L.R. 754—Steiner v. 
U. S.. C.CJLLa., 134 F.2d 931. cer¬ 
tiorari denied 63 S.Ct 1439. 319 U. 
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s. 774, 87 L.Ed. 1721—Hines v. U. 
S., C.C.A.N.M.. 131 F.2d 971—U. S. 
V. Lowe. C.C.A.Wis., 115 F.2d 696, 
certiorari denied Lowe v. U. S., 61 
S.Ct 441. 311 U.S. 717, 85 ‘ L.Ed. 
466—Hart v. U. S., C.C.A.La., 112 
F.2d 128, certiorari dismissed 61 
S.Ct 6. 311 U.S. 722, 85 L.Ed. 471, 
certiorari denied 61 S.Ct 60, 311 
U.S. 684, 85 L.Ed. 441, rehearing 
denied 61 S.Ct 131. 311 U.S. 726, 
85 L.Ed. 473—Bogy v. U. S., C.C.A. 
Tenn., 96 F.2d 734, certiorari de¬ 
nied Bogy V. U. S., 59 S.Ct 68, 305 
U.S. 608, 83 L.Ed. 387—Corhett v. 
U. S., C.C.A.MO., 89 F.2d 124—U. 
S. V, Vidaver, D.C.Va, 73 F.Supp. 
882—U. S. V. Citrin, D.C.N.Y., 58 
F.Supp. 766. 

39. U.S.—Ader v. U. S., CCJLUl., 

284 F. 13. certiorari denied 43 S.Ct 
247, 260 U.S. 746. 67 L.Ed. 493. 

49 C.J. p 1205 note 11. 

40- U.S.—Blue V. U. S., C.CJLOhio, 

138 F.2d 351, certiorari denied 64 
S.Ct 1046, 322 U.S. 736, ^8 L.Ed. 
1570, rehearing denied 64 S.Ct 

1259, 322 U.S. 771, 88 L.Ed. 1696, 
certiorari denied Clark v. U. S., 64 
S.Ct 1046, 322 U.S. 736, 88 tuEd. 
1570, rehearing denied 64 S.Ct. 

1259, 322 U.S. 771, 88 L.Ed. 1596, 
certiorari denied Pardee v. U. S., 
64 S.Ct 1046, 322 U.S. 737, 88 L.Ed. 
1670, rehearing denied 64 S.Ctl 

1259, 322 U.S. 771, 88 LuEd. 1696. 
49 C.J. p 1206 note 12. 

41. U.S.—McNear v. U. S., C.C.A. 
Kan., 60 F.2d <861. 

42- U.S.—Steward v. U. S., C.C.A. 
Mo., 300 F. 769. 

43. U.S.—U. S. V. Guest C.aA.N.T., 
74 F.2d 730, certiorari denied 
Guest V. U. S.. 66 S.Ct 664, 295 U. 
S. 742, 79 LJSd. 1688. 

44. U.S.—Trent v. U. a. llo, 228 F. 
648, 143 aCJl. 170. 
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therance of a scheme to defraud within the ptir- 
view of the mail-fraud statute, accused need not 
personally have mailed the letters;^^ it is suffi¬ 
cient if the letters have been mailed by agents or 
employees of accused in furtherance of his scheme 
to defraud.^® Responsibility cannot be avoided by 
the use of an innocent agency intentionally em- 
ployed to reach and use the mails in effecting a 
scheme to defraud.^*^ 

(e) Nature and Contents of Matter Mailed 

In order that an offense under the mall-fraud statute 
may be commltted, the matter mailed must have some 
relation to, and must be a step in the execution or at- 
tempted execution of, the scheme or artifice to defraud. 

In order that an offense under the mail-fraud 
statute may be committed, the matter mailed must 
have some relation to, and must be a step in the 
execution or attempted execution of, the scheme 
or artifice to defraud.'*^ It is not necessary to a 
conviction under the statute that the letter or other 
matter mailed in furtherance of the scheme to de¬ 


fraud should, on its face or by its terms, contain 
an 3 rthing criminal or objectionable,^® disclose a 
fraudulent purpose,®® or show that it was in fur¬ 
therance of a scheme to defraud and it is of 
nd importance whether the contents thereof are 
true or false.52 The matter mailed may be wholly 
innocuous in itself, and yet be evidentiary of the 
crime charged.53 Ali that is necessary is that the 
letter mailed be designed or calculated to aid or 
assist in the execution or attempted execution of a 
scheme to defraud already devised.®^ 

Sig^natiire. Accused may be guilty of the of¬ 
fense, although he has not personally signed the 
letter. 5 5 

d. Persons Liable 

Ali who with crimina! intent Join themselves to the 
Principal scheme to defraud by use of the malis may be 
guilty of vioiation of the statute, and each party Is lia- 
ble for the acts of the other parties. 

In order to render one liable to a prosecution 
under the statute it is not necessary that he shpuld 


45. U.S.—Clarke v. U. S., C.C.A. 
Wash., 132 F.2d 538—Alexander v. 
TJ. S., C,C.A.Mo., 95 P.2d 873, cer¬ 
tiorari denied 59 S.Ct. 99, 305 U.S. 
€37, 83 Li.£id. 409, and Debeh v. U. 

S., 69 S.Ct. 99, 306 U.S. 637, 83 L. 
Ed. 409, Lindsay v. U. S.. 59 S.Ct. 
100, 305 U.S. 637, 83 L.Ed. 409, and 
59 S.Ct. 100, 305 U.S. 637, 83 L.Ed. 
410—^Davis v. U. S., C.C.-ATex., 55 
F.2d 550, certiorari denied 52 S.Ct. 
646, 286 U.S. 664, 76 L.Ed. 1296— 
Butler V. U. S., C.C~4-UtaIi, 63 F. 
2d 800. 

Fresenoe at time of postlnsr 

Defendanfs presence at time of 
postins of letter formini: basis of 
prosecution for using* the malis to 
defraud was not necessary to sustain 
conviction.—Eing: v. U. S., C.C.A. 
Aric., 144 F.2d 729, certiorari denied 
65 S.Ct. 711, 324 U.S. 864, 89 L.Ed. 
1413. 

4e. U.S.—Barnard v. U. S., C.CA- 
Cal., 16 F.2d 451, certiorari denied 
47 S.Ct. 576, 274 U.S. 736, 71 L.Bd. 
1316. 

49 C.J. p 1206 note 15. 

Bmployees of oolleotlon hanlc 

Defendants, depositin^ for^ed 
checks in banks of certain city for 
GoUection in another city pursuant 
to scheme to defraud, must be held 
to have caused letters, transmittingr 
checks to bank in latter city, to be 
placed in mails hy employees of foi> 
mer bank as defendants* agents.— 
Goodman v. U. S., C.CA,Pa., 97 F.2d 
197, certiorari dismissed 59 S.Ct. 363, 
306 U.S. 578, 83 I^JBd. 364. 

47. U.S.—^Blue V. U. S., C.C.A.Ohio, 
138 F.2d 351, certiorari denied 64 
S-Ct. 1046, 323 U.S. 736, 88 UEd. 
1570, rehearing denied 64 S.Ct 


1269, 322 U.S. 771, 88 L.Ed. 1696, 
certiorari denied Clark v. U. S., 64 
S.Ct. 1046, 322 U.S. 736, 88 L.Ed. 
1570, rehearing denied 64 S.Ct. 
1259, 322 U.S. 771, 88 L.Bd. 1696, 
certiorari denied Pardee v. U. S., 
64 S.Ct. 1046, 322 U.S. 737, 88 L. 
Ed. 1570, rehearing denied 64 S.Ct. 
1259, 322 U.S. 771, 88 L.Bd. 1696— 
Stapp V. U. S., C.C.A.Tex., 120 F.2d 
898—Creech v. Hudspeth, C.C.A. 
Kan., 112 F.2d 603. 

49 C.J. P 1210 note 71. 

Foreseeahllity of use of mails as af- 
fecting grullt see supra subdivlslon 
c (3) (a) of this section. 

48. U.S.—Kann v. U. S., Md., 65 S. 
Ct 148, 323 U.S. 88, 89 L.Bd. 88, 
167 A.L.lt. 406—^Hichardson v. U. 

S., C.C.A.Tenn„ 160 F.2d 68—U. S. 
V. Berg, aCJLN.J., 144 F.2d 173 
—Stapp V. U. S., C.C.A.Tex., 120 
F.2d 898—^Morgan v. U. S., C.C.A. 
Ark., 98 F.2d 473, certiorari denied 

59 S.Ct. 229, rehearing denied 59 
S.Ct. 248, 306 U.S. 674, 83 L.Bd. 
437—Kercheval v. U. S., C.C.A. 
Tex., 36 F.2d 766, certiorari denied 

60 S.Ct. 361, 281 U.S. 745, 74 L.Bd. 
1167—U. S. V. Decker, D.C.Md., 61 
F.Supp. 16, afflrmed, C.C.A., Decker 
V. U. S., 140 F.2d 378, 161 A.L.R. 
764—U. S. V. McKay, D.C.Mich., 
45 F.Supp. 1007—U. S. v. McKay, 
D.C.Mich., 45 F.Supp. 1001—^U. S. 
V. Main, D.C.Tex., 28 F.Supp. 650. 

49 C.J. P 1206 note 22. 

SaooesB of letters as test 
The fact that letters may or may 
not have been successful may be 
consldered, but is not sole test of 
whether letters were in furtherance 
of aJleged continuing scheme to de¬ 
fraud.—^U. S. V. Carruthers, C.C.A. 
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111., 162 F.2d 612, certiorari denied 
66 S.Ct. 806, 327 U.S. 787, 90 L.Bd. 
1014, rehearing denied 66 S.Ct. 816, 
327 U.S. 817, 90 L.Bd. 1040, rehearing 
denied 66 S.Ct. 897, 327 U.S. 810, 90 
L.Ed. 1014. 

ILetter held not related to sCheme 
U.S.—^Rlchardson v. U. S., C.C.A. 
Tenn., 150 F.2d 68. 

49. U.S.—Holmes v. U. S., C.C.A. 
Neb., 134 F.2d 125, certiorari de¬ 
nied 63 S.Ct 1434, 319 U.S. 776, 87 
L.Ed. 1722—U. S. v. Main, D.C. 
Tex., 28 F.Supp. 560. 

49 C.J. P 1206 note 16. 

50. U.S.—^U. S. v. Berg, C.C.A.N-J., 
144 F.2d 173—Holmes v. U. S., C. 
C.A.Neb., 134 F.2d 125, certiorari 
denied 63 S.Ct 1434, 319 U.S. 776, 
87 L.Ed. 1722—U. S. v. Main, D.C. 
Tex., 28 F.Supp. 650. 

49 C.J. p 1206 note 17. 

51. U.S.—Morgan v. U. S., C.C.A. 
Ark., 98 F.2d 473, certiorari de¬ 
nied 69 S.Ct. 229, 306 U.S. 648, 83 
L.Ed. 419, rehearing denied 69 S. 
Ct 248, 305 U.S. 674, 83 L.Ed. 437 
—U. S. V. Main, D.C.Tex., 28 F. 
Supp. 660. 

49 C.J. P 1206 note 18. 

52. U.S.—^Robinson v. U. S., C.C.A. 
Cal., 33 F.2d 238. 

49 C.J. P 1206 note 19. 

53. U.S.—U. S. v. Herzig, D.C.N.T,, 
26 F.2d 487. 

54. U.S.—^Roblnson v. U. S., C.C.A. 
Cal., 33 F.2d 238—Chew v. U. S., 
C.CA-Ark.', 9 F.2d 348. 

55. U.S.—^Davis v. U. S., C.C.A.Tex., 
66 F.2d 650, certiorari denied 52 
S.Ct 646, 286 U.S. 664, 76 L.Bd. 
1296—Butler v.'U. S., C.C.A.Utah, 
63 F.2d 800. 
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have been the originator of the fraudulent scheme 
in which he participated,56 or that he should have 
been a party to the formation of the scheme.®*^ If 
he k nowio gly j oined it su bse quent. tQ.,it& for ma- 
tidn, 'he ‘i s as muc IT respon sible as th ough he had 
joined in the scheme a Fthe time of its formatio n.^^ 
and all who with criminaLintent join themselves 
to the Principal scheme may be guilty of violation 
of the statute,59 even though their participation in 
the scheme may be slight,®® or although. they may 
know nothing but their own share in the aggregate 
wrongdoing.6^ 

Each per^n who is knowingly a partv to the 


scheme is liable for the acts of the other part ies,^^ 
an?* a person, even though he is not imme3iately 
concemed in a particular transaction, may none- 
theless be liable if the transaction is within the 
general scope of a scheme on which all had em- 
barked.59 So, "where several persons devise or 
participate in a scheme to defraud intending to ex- 
ecute the scheme by using the mails, or knowing, 
or having reason to believe, that the mails would 
be used in execution of the scheme, the act of one 
participant in using the mails or causing the mails 
to be used in furtherance of the scheme is the act 
of all, and all may be guilty of the offense,®^ A 


56. U.S.—^U. S. V. Flemmingr, D.C. 
ni., 18 F. 907. 

49 C.J. P 1209 note 47. 

57. U.S.—Blue v. U. S.. C.C.A.Ohio, 
138 F.2d 351, certiorari denied 64 

S.Ct. 1046, 322 U.S. 736, 88 L.Ed. 
1570, rehearing denied 64 S.Ct. 
1259, 322 U.S. 771, 88 L..Bd. 1696, 
certiorari denied Clark v. U. S., 
64 S.Ct. 1046, 322 U.S. 736, 88 L. 
Ed. 1570, rehearins denied 64 S.Ct. 
1259, 322 U.S. 771, 88 L.Ed, 1696, 
certiorari denied Pardee v. U. S., 
64 S.Ct. 1046, 322 U.S. 737, 88 L. 
Ed. 1670, rehearlng denied 64 S.Ct 
1269, 322 U-S. 771, 88 L.Ed. 1696— 
Bogy V. U. S., C.C.A.Tenn., 96 P.2d 
734, certiorari denied Bogy v. U. 

5., 69 S.Ct 68, 306 U.S. 608, 83 L. 
Ed. 387—^Alexander v. U. S., C.C.A. 
Mo., 95 F.2d 873, certiorari denied 
59 S.Ct 99, 305 U.S. 637, 83 L.Ed. 
409, Debeh v. U. S., 69 S.Ct 99, 

305 U.B. 637, 83 L.Ed. 409, Llnd- 
say V. U. S., 69 S.Ct. 100, 306 U.S. 
637, 83 L.Ed. 409 and 69 S.Ct 100, 

306 U.S. 637, 83 L.Ed. 410—^Reuban 
V. U. S., C.C,A.I11., S6 P.2d 464, cei^ 
tiorarl denied ^7 S.Ct 613, 300 U, 
S. 671, 81 L.Ed. 877—^Laven V. U. 

5., C.C.A.I11., 86 F.2d 464, certio¬ 
rari denied 67 S.Ct 513, 300 U.S. 
671, 81 L.Ed. 877, rehearing denied 
57 S.Ct 782, 301 U.S. 712, 81 L.Ed. 
1364—Rollnick v. U. S., C.C.A.I11.. 
86 F.2d 464, certiorari denied 57 S. 
Ct. 611, 300 U.S. 671, 81 L.Ed. 877. 

58. U.S.—Kaplan v. U. S., C.C.A.N. 

T., 18 F.2d 939. 

59- U.S.—Mazurosky v. U. S., C,CA- 

Or., 100 F.2d 968—^Taggart v. U. 

5., C.C.A.C 0 I 0 ., 63 P.2d 286. 

49 C.J. p 1209 note 50. 

Physioal preseitoe 

The nature of the offense of using 
the mails to defraud is such that a 
defendant could participate in its 
commission, even though he was not 
physically Ureseht.—^King v. U. S., 
C.C.A.Ark., 144 P.2d 729, certiorari 
denied 65 S.Ct .711, 324 U.S. 854, 89 
L.Ed. 1413. 

60. U.S.—^Blue ▼. U. S., U.C.A.Ohlo, 
138 F.2d 361, certiorari denied 64 
S.Ct 1046, 322 U.S. 736, 88 L.Ed. 


1670, rehearing denied 64 S.Ct. 

1259, 322 U.S. 771, 88 L.Ed. 1696, 
certiorari denied Clark v. U. S.. 64 
S.Ct 1046, 322 U.S. 736, 88 L.Ed. 
1670, rehearing denied 64 S.Ct. 

1259, 322 U.S. 771, 88 L.Ed. 1696, 
certiorari denied Pardee v. U. S., 
64 S.Ct 1046, 322 U.S. 737, 88 L.Ed. 
1570, rehearing denied 64 S.Ct. 

1269, 322 U.S. 771, 88 L.Ed, 1696— 
Bogy V. U. S., C.C.A.Tenn., 96 F.2d 
734, certiorari denied Bogy v. U. 

5.. 59 S.Ct 68. 306 U.S. 608, 83 
L.Ed. 387—Silkworth v. U. S.. C.C. 
A.N.T., 10 P.2d 711, certiorari de¬ 
nied 46 S.Ct 476, 271 U.S. 664, 70 
L.Ed. 1139. 

61, U.S.—Silkworth v. U. S., supra. 
49 GJ. p 1209 note 62. 

62, U.S.—Blue v. U- S., C.C.A.Ohlo. 

138 F.2d 351, certiorari denied 64 
S.Ct. 1046, 322 U.S. 736, 88 L.Bd. 
1670, rehearing denied 64 S.Ct. 

1269, 322 U.S. 771, 88 L.Ed. 1696, 
certiorari denied Clark v. U. S., 64 
S.Ct 1046. 322 U.S. 736, 88 L.Bd. 
1670, rehearing denied 64 S.Ct. 

1269, 322 U.S. 771, 88 L.Ed. 1696. 
certiorari denied Pardee v. U. S., 
64 S.Ct 1046, 322 U.S. 737. 88 KEd. 
1570, rehearing denied 64 S.Ct. 

1259, 322 U.S. 771, 88 L.Bd. 1696— 
Alexander v. U. S., C.C.A.M 0 ., 96 F. 
2d 873, certiorari denied 69 S.Ct 
99, 306 U.S. 637, 83 L.Ed. 409, 

Debeh v. U. S.. 59 S.Ct 99, 306 U.S. 
637, 83 L.Bd. 409, Lindsay v. U. 

5.. 59 S.Ct 100, 305 U.S. 637, 83 

L.Ed. 409 and 59 S.Ct 100, 305 U. 
S. 637, 83 LJEd. 410—Belt v. 

Zerbst, C.C.A.Kan., 82 F.2d 18, cer¬ 
tiorari denied 66 S.Ct 836, 298 U. 
S, 667, 80 L.Ed. 1391—Belt v. U. 

5.. C.C.A.Tex., 73 F.2d 888, certio¬ 
rari denied 56 S.Ct 613, 294 U.S. 
713, 79 L.Ed. 1247—U. S. v. Corlln, 
D.aCal., 44 F.SUPP. 940. 

Agenoy 

In a scheme to defraud which con¬ 
templatos use of the mails one and 
all become agents of the entlre 
grroup.—Welss v. U. S., C.CA..La., 
120 P.2d 472, rehearing denied 122 F. 
2d 675, certiorari denied 62 S.Ct 300, 
314 U.S. 687, 86 L.Ed. 560, rehearing 
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denied 62 S.Ct 478, 314 U.S. 716, 86 
L.Ed. 670—U. S. V. Wimberly, D.C. 
La., 34 F.Supp. 904. 

63- U.S.—U. S. V. Bpsteln, C.C.A.]Sr. 

T. , 154 F.2d 806, certiorari denied 
66 S.Ct 1360, 328 U.S. 858, 90 L. 
Ed. 1629—U. S. V. Cohen, C.C.A.X. 
Y., 146 F.2d 82, certiorari denied 

66 S.Ct 653, 323 U.S. 799, 89 L.Ed. 
637, four cases, and 65 S.Ct 554, 
323 U.S. 800, 89 L.Ed. 638. 

64. U.S.—Kann v. U. S., Md., 66 S. 

Ct 148, 323 U.S. 88, 89 L.Ed. 88, 
167 A.L.R. 406—Kann v. U. S., C.C. 
A.Md., 140 F.2d 380, certiorari 
granted 64 S.Ct 938, 321 U.S. 761, 
88' L.Ed.' 1069, reversed 66 S.Ct. 
148, 323 U.S. 88, 89 LJld. 88, 167 
A.L.R. 406—Blue v. U S., aC.A. 
Ohio, 138, P.2d 361, certiorari de¬ 
nied 64 S.Ct 1046, 322 U.S. 736. 
88 L.Ed. 1670, rehearing denied 64 
S.Ct 1269, 322 U.S. 771, 83 L.Bd. 
1696, certiorari denied Clafk v. U. 

S., 64 S.Ct. 1046, 322 U.S. 736, 88 
L.Ed. 1570, rehearing denied 64 S. 
Ct 1259, 322 U.S. 771, 88 L.Bd. 
1696, certiorari denied Pardee v. 

U. S., 64 S.Ct. 1046, 322 U.S. 737, 
88 L.Ed. 1570, rehearing denied 64 
S.Ct. 1259, 322 U.S. 771, 88 L.Bd. 
1696—Steiner v. U. S., C.C.A.La., 
134 F.2d 931, certiorari denied 63 
S.Ct. 1439, 319 U.S. 774, 87 L.Ed. 
1721—Weiss v. U. S., C.C.A.La.. 
120 F.2d 472, rehearing denied 123 
F.2d 676, certiorari denied 62 S.Ct. 
300, 314 U.S. 687, 86 L.EJd. 660, re¬ 
hearing denied 62 S.Ct 478, 314 U. 
S. 716, 86 L.Ed. 670—Baker v. U. 

5., C.C.AAjk., 116 P.2d 633, cer¬ 
tiorari denied 61 S.Ct 711, 812 U. 
S. 692. 85 L.Ed. 1128, rehearing de¬ 
nied 61 S.Ct 731, 312 U.S.. 716, 85 
L.Ed. 1146, motion denied, C.CJL, 
139 F.2d 721, rehearing denied 65 
S.Ct 1399, 325 U.S, 894, 89 L.Bd. 
2006—Mackett v. U. S., C.C.A.Wis.. 
90 P.2d 462—^Reuben v. ii. S., C.C. 
A.I1U 86 F.2d 464, certiorari de¬ 
nied 67 S.Ct 613, 300 U.$. ,671, 81 
L.Ed. 877—Laven v. U. S., aC.A. 

111., 86 F.2d 464, certiorart denied 

67 S.Ct 613, 300 U.S. 671, 81 L.Ed. 
877, rehearing denied 67 S.Ot 782, 
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former participant, who Jias ended his associa- 
tiou with the fraudulent scheme long before the 
mails were used, is not an aider or abettor under 
the statute.65 

While a corporate officer who devises a schetne 
to obtain money by false pretenses or promises and 
uses the mails in furtherance of such scheme is 
guilty of a violation of the statute,®® a managing 
officer of a Corporation cannot be convicted of us- 
ing the mails to defraud if he did not know of, 
or participate in, the scheme,®7 no matter how care- 
less and negligent he may have been in the man- 
agement of the affairs of the Corporation.®® 

e. Defenses 

As a general rule. In a prosecution for violation of 
the mail-fraud statute, the accused m^y Interpose as a 
defense any matter which constitutes a bar to the prose¬ 
cution or a legal excuse or Justlficatlon for the act. 


As a general rule, in a prosecution for violation 
of the mail-fraud statute, accused may interpose as 
a defense ,any matter which constitutes a bar to 
the prosecution or a legal excuse or justification for 
the act.®9 Matters which do not constitute a bar 
to the prosecution or which do not constitute a le¬ 
gal excuse or justification for the act are not avail- 
able as a defense.^o Ordinarily, good faitih of ac¬ 
cused is a complete defense,*^! but an honest be- 
Jief in the success ofjn^^enterprise does^not ex¬ 
cuse or justify fi‘3u3ulent representations or ac- 
tivities.^^ 

Scheme ohnoxious to state laws. It is not an 
objection to a prosecution under the statute that 
the scheme to carry out which the assistance of 
the mails is to be invoked is obnoxious to some 
state law,*^® or that it is of a character responsible 
to the police powers of the state only,'^^ and has no 


301 TJ.S. 712, 81 L.E3d. 1364—Roll- 
nlcfc V. U. S., C.aA.111., 86 F.2d 
464, certiorari denied 57 S.Ct. 511, 
800 U.S. d71, 81 L..Ed. 877—Belt v. 
Zerbst, C.C-A..Kan.. 82 F.2d 18, cer¬ 
tiorari denied 56 S.Ct. 835, 298 U.S. 
667, 80 L.Ed. 1391—Belt v. U. S., 
C.CA.Tex., 73 p.2d 888, certiorari 
denied 55 S.Ct. 613, 294 U.S. 713, 
79 L.Fd. 1247—Oorpns JHzls dt- 
od in Smith v. U. S., C.C.A.Ga., 61 
F.2d 681, 686, certiorari denied 63 
S.Ct 401, 288 U.S. 608, 77 Li.Ed. 
983, and BlUs-V. U. S., 53 S.Ct. 402, 
288 U.S. 607, 77 L.Ed. 982, followed 
lu, C.C.A., Fowler v. Aderhold, 73 
F.2d 998. 

49 C.J. p 1209 note 63-p 1210 note 
58. 

Receipt of letter 

The act of one in receivinsr a let¬ 
ter in the execntion of the scheme is 
the act of ali,—Grant v. U. S.. C.C.A. 
Ky., 268 F. 443, certiorari denied 41 
S.Ct. 638, 256 U.S. 700, 65 L.Ed. 1178. 

65. U.S.—Blue v. U. S., C.C.A.Ohlo, 
138 P.2d 351, certiorari denied 64 
S.Ct. 1046, 322 U.S. 736, 88 L.Ed. 
1570, rehearing denied 64 S.Ct. 

1259. 822 U.S. 771, 88 L.Ed. 1696, 
certiorari denied Clark v. U. S., 64 
S.CL 1046, 822 U.S. 736, 88 L.Ed. 
1670, rehearing denied 64 S.Ct. 

1259, 322 U.S. 771, 88 LJJd. 1696. 
certiorari denied Pardee v. U. S., 
64 S.Ct. 1046, 322 U.S. 737, 88 L.Ed. 
1570, rehearing denied 64 S.Ct. 

1269, 322 U.S. 771, 88 L.Ed. 1696. 
Gbanffe Crom e^reu and teleffraph 
to 

Where accused had been a party to 
a scheme to defraud durlngr a period 
when the persons conducting it had 
done so solely by means of express 
and telesrraph companies, and was 

not shown to have had any connec- 
tion .with his former confederates 
after they commenced unlawfuUy to 


use the mails for such purpose, he 
was not guilty of a violation of the 
statute.—^Dalton v. U. S., 111., 164 F. 
461, 83 C.C,A. 317.. 

66. U.S.—Barrett v. U. S.. C.C.A. 
Mo., 33 F.2d 116. 

49 C.J. p 1310 note 60. 

67. U.S.—^U. S. V. Foster, D.C.Tex.,, 
10 F.2d 677. 

68. U.S.—^Foster v. TJ- S., supra. 

69. TrviB repzeaentationB 

Where defendants were charged 
with use of mails in executinir 
scheme to defraud based on sale of 
compound as cure for certain dis- 
ease or allment, offense charged was 
not commltted if compound consti- 
tuted cure or remedy for disease or 
ailment as represented.—^West v.' U, 
S„ C.C.A.C 0 I 0 ., 68 F.2d 96. 

70. XCatters not oonstituting de¬ 
fense 

(1) In prosecution for using mails 
to defraud in saie of gold mine stock, 
if letters were malled in execution 
of scheme to defraud, it was no de- 

I fense that thereafter company was 
I successful in that and other ven- 
tures.—Little v. U. S., C.C.A.C 0 I 0 .. 
73 P.2d 861, 96 A.L.R. 889. 

(2) Fact that defendant*s convlc- 
tion for embezzlement under a state 
statute was reversed by state su¬ 
preme court was not a defense to in- 
dictment under mail fraud statute.— 
Dunham v. U. S., C.CA..Fla., 126 F.2d 
895. 

(3) That the mails were employed 
in executlng a part of a scheme to 
defraud immediately after it was de- 
vised, and at varlous times before 
entlre scheme was completely de- 
vised, was no defense.—Weiss v. U. 
S., C.C«A.La., 122 F.2d €75, certiorari 
denied 62 S.Ct. 300, 814 U.S. 687, 86 
L.Ed. 550, rehearing denied 62 S.Ct. 
478, 314 U.S. 716, 86 L.Ed. 570. 
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(4) The fact that a partnership 
relation exlsts between person com- 
mitting offense and person to be de- 
frauded does. not absolve former 
from criminal responsibility.—Stryk- 
er V. U. S., C.C.A.C 0 I 0 ., 96 F.2d 601. 

(6) Where Indictment for uslng 
mails to defraud charged scheme to 
palm off to customers enticed into 
defendants* store by false advertis- 
ing, cheap, shoddy suits aa sults ad- 
vertlsed as having value greater 
than actual value and as being ob- 
tainable at special prlce because pur- 
chaser*s deposit had been forfelted, 
that prospective customers had op- 
portunity to inspect suits before pur- 
chasing did not prevent scheme from 
being fraudulent.—^Rude v. U. S., C. 
’C.AColo., 74 F.2d 673. 

(6) Other matters not constituting 
defense.—Knight v. U. S., C.C.A.Tex., 
123 F.2d 969—19 C,J. p 1210 note 64 
[a]. 

71. U.S.—Coleman v. U. S., C.CA- 
Tex., 167 F.2d 837—Gold v. U, S., 
C.C.A.Mlnn., 36 F.2d 16—^U. S. v. 
'Corlln, U.C.Cal., 44 F.Supp. 940. 

72. U.S.—U. S. V. Oldenburg, C.C.A. 
IlL, 136 F,2d 616—Foshay v. U. 
S., C.C.A.Minn., 68 F.2d 205, cer^ 
tlorarl denied 64 S.Ct. 631, 291 U. 
S. 674, 78 L.Ed. 1063. 

D.C.—Deaver v. U. S., 166 F.2d 740, 
81 U.S.App.I>.C. 148, certiorari de¬ 
nied 67 S.Ct. 121, 329 U.S. 766, 91 
L.Ed. 659. 

49 C.J. p 1210 note 64 [a] (6). 

73. U'S.—^MUench v. U. S., C.C.A. 
Mo., 96 P.2d 332. 

49 O.J. p 1210 note 65. 

74. U.S.—U. S. V. Farmer, D.C.N.T., 
218 F. 929. 

S<dLe]iie by eleotloiL conunissioiLers 
Mere fact that alleged scheme or 
artifice to def;raud originated with 
respect to, and in course of, dis- 
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rektion to any law of tihe United States,since the 
prosecution is for using the mails in executing a 
scheme to defrauda® . 

Use of decoy letters. The fact that letters taken 
from a post office pursuant to a scheme to defraud 
were decoy letters does not render their receipt any 
less an offense, if they were written in an effort to 
detect, and not to induce the commission of, a 
crime;77 if there were no reasonable grounds 
to suspect defendants of misusing the mails, nei- 
thcr the course of the officials nor the conviction 
can be sanctioned.^® 

§ 50. -Indictment 

a. In general 

b. Statement of scheme to defraud 


c. Statement of use of mails 
d- Issues, proof, and variance 

a. Ih General 

An Indictment for violatlon of the mall-fraud stat¬ 
ute must state the nature of the accusation and the facts 
essentiai to constitute the offense with sufficient cer- 
tainty and deflniteness to enable the accused to prepare 
his defense and to plead any Judspnent In bar of a fur- 
ther prosecution therefor. 

In accordance *writh tihe rulcs applicable in crim- 
inal prosecutions generally, an indictment for viola- 
tion of the mail-frand statute must state the nature 
of the accusation and the facts essentiai to con¬ 
stitute the offense with sufficient certainty and defi- 
niteness to enable accused to prepare his defense 
and to plead any judgment in bar of a further 
prosecution therefor.'^® When this is done, the in¬ 
dictment is sufficient,®® and it will not be held in- 


charse of defendants' dutles as pri- 
mary election commlssloners did not 
relieve defendants of crlmlnal re- 
sponsibillty on ^ound that since it 
was policy of congrress to leave con- 
dnct of election of Its niembers to 
state laws, administered by state 
officers, defendants could not be 
chargred and tried for crlme de- 
nounced by statute punlshing: use of 
mails to promote frauds.—^U. S. v. 
Classic, D.C.La., 35 F.Supp. 457. 

7B. U.S.—^Hendrey v. XX. S., Tenn., 
233 F. 5, 147 aC.A. 75. 

76. U.S.—0’Hara v. U. S., Ohio, 129 
F. 661, 64 C.C.A. 81. 

77- U.S.—Goldman v. U. S., Ohio, 
220 F. 67, 135 aC.A. 625. 

49 OJ, p 1210 note 69. 

78. U.S.—Goldman v, U- S., supra. 

79. U.S.—U. S. y. Smith, D.aNeb.. 
29 F.2d 926—Benham v. U. S., C.C. 
A.Ohio. 7 F.2d 271. 

Testlnsr saffldenoy by demnrrer 
The proper way to test legral suffl- 
dency of Indictment for usingr mails 
to defraud is by demurrer.—^Lamb v. 
U. a, C.aA.Ga.. 116 F.2d 167. 
fiiaiotment held insufflcient 
U.S.—^U. S. V. Kucker, D.C.Okl., 1 F. 
Supp. 690. 

80. U.S.—EColmes ▼. U. S., CLGJL 
Neb., 134 F.2d 126, certiorari de- 
nled 63 S.Ct 434, 319 U.S. 776, 87 
Ii.Ed. 1722—Comes v. U. S., aC.A. 
Ariz., 119 p.2d 127—Cowl v. U. S., 
C.aANeb., 35 F.2d 794—Krotkie- 
wicz V. U. S., C.C.AMich., 19 F.2d 
421—U. S. V. Main, I>.C.Te3:., 28 F. 
Supp. 650. 

XteelevaxLt oz fawmn.tA-rtn.T mattem 
are properly ezduded from the in¬ 
dictment—^Busch y. U. S., C.CJLMO., 
62 F.2d 79. certiorari dehled Grelble 
y. U. S., 52 S.Ct 209, 284 U.S. 687, 
76 t,.Ed. 580—U. S. y. Wimberly, D. 
C.La.. 34 F.Supp. 904. 
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ZkLdlctments held not Indeftaite or 
nzLcertain 

U.S.—^U. S. y. Cnimmer, G.CA.Kan., 

151 F.2d 958, certiorari denled 66 
S.Ct 704, 327 U.S. 786, 90 L.Bd. 
1012—^Lonergran y. U. S., C.C.A. 
Wash., 88 F.2d 591, reyersed on 
other STOunds 68 S.Ct 430, 803 
U.S. 33. 82 I,.Bd. 630—Wolpa v. 
U. S., C-OA-Neb., 86 F.2d 36. cer¬ 
tiorari denled 57 S.Ct 817, 299 U. 
S. 611, 81 KKd. 461—Wheeler y. 
U. S., C.CA.CaI., 77 F.2d 216, cer¬ 
tiorari denied 65 S.Ct 927, 295 U. 
S. 765, 79 Li.Sid. 1707, rehearingr de¬ 
nied 56 S.Ct 83, 296 U.S. 661, 30 
L.Fd. 471, certiorari denled Wheel¬ 
er y. Clark, 56 S.Ct 164, 296 U.S. 
631, 80 L.Fd. 448, rehearlnff de¬ 
nied 56 S.Ct. 246, 296 U.S. 663, 80 
L.Ed. 473—Gridley y. U. S., Ca 
AMich., 44 F.2d 716, certiorari de¬ 
nied 61 S.Ct 351, 283 U.S. 827. 76 
U.Ed. 1441—U. a y. Heral*:. D.C. 
N.T., 26 F.2d 487-^ew y. U. S., 
C.CJLArk.. 9 F.2d 848—U. S. y. 
GUbert D.C.Ohio, 31 F.Stipp. 196. 

Xadictments he^d siLfltoieiLt 

U.S.—^U. S, y. Camithers, CCLAUL, 

152 F.2d 512, certiorari denied 66 
S.Ct. 805, rehearingr denied 66 S.Ct 
816, 327 U.S. 817, 90 L.Bd. 1040, re- 
hearlner denied 66 S.Ct 897, 327 U. 
S. 819, 90 JUSd. 1014—U. S. y. 
Crummer, C.C.AK^, W1 F.Jd $68, 
certiorari denied 66 S.Ct 704, 327 
U.S. 785, 90 L..Bd, 1012—U. S. y. 
Monjar, CCA.DeL. 147 F.2d 916. 
certiorari denled 65 act 1191, two 
cases, 825 U.S. 869, 89 LJBVL 1979, 
Cook y. U. a, 65 S.Ct 1192, 325 U. 
a 869, 89 I^Ed. 1979, JXrew y. U. 
a, 65 act 1192, 325 U.l^. 859, 89 
Ii.Ed. 1979, Jones y. U. S.. 65 SlCt 
1192, 325 U.S. 359, 89 L..Bd. 1979, 
Moore y. U. S., 66 S.Ct 1192, 826 
U.S. 859, 89 L.Bd. 1979, CandUn v. 
U. a, 65 S.Ct 1193, 325 U.S. 859, 
89 L.Fd. 1980, Fltzpatrick y. U. 
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a, 65 S.Ct 1193, 325 U.S. 859. 89 
U-Bd. 1980, Llndh y. U. S.. 65 aCt 
1193, 325 U.S. '859, 89 Lr.Fd. 1981, 
Wlllard y. U. S., 65 S.Ct 1193, 326 
U.S. 869, 89 Li.Ed, 1980, Cruser y. 
U. S., 65 act. 1194, 325 U.S. 869, 89 
Li.Bd. 1981, and Maddams v. U. S., 
65 act. 1194, 325 U.S. 859, 89 L.Ed. 
1981—^Rosenbloom y. Hunter, C.C. 
AKan.. 143 F.2d 673—Ballard y. U. 
a, C.O.ACal„ 138 F.2d 540, re- 
yersed on other grrounds 64 S.Ct. 
882, 322 U.S. 78, 88 L.E!d. 1148— 
Steiner y. U. S., C.C.ALa., 134 F.2d 
931, certiorari denled 63 S.Ct 1439, 
319 U.S. 774, 87 I/.Ed. 1721— 

BColmes y. U. S., aCA.Neb., 134 
F.2d 125, certiorari denied 63 S.Ct 
484, 319 UjS. 776, 87 L-Bd. 1722— 
Beckett v. Hudspeth. C.CA.B:aji., 
131 F.2d 195—^Bozel t. Hudspeth, 
C.CA.Kan., 126 F.2d 585—Comes 
y. U. S., C.C.AAriz., 119 F.2d 127 
-^ushan y. U. S., C.C.AIia., 117 
F.2d 110, 133 AI..R. 1040, certio¬ 
rari denied 61 aCt 1086, 313 U.S. 
674, 85 KEd. 1631, rehearingr de¬ 
nied. 62 act 53, 314 U.S. 706, 85 Lu 
Bd. 564, certiorari denled Hewman 
y. U. S., 61 act 1086, 313 U.S. 674, 
85 Lr.Bd. 1532, rehearingr denied 62 
S.Ct 53, 314 U.S. 706, 86 JUEd. 564, 
certiorari denied Mlller y. U. S., 
61 S.Ct 1086, 313 U.S. 574, 85 Ii.Bd. 
1532, rehearing denied 62 S.Ot 53i 
3i4 U.S. 706, 86 Lr-Ed. 564. certio¬ 
rari denied Wagruespack y. U. S., 61 
act 1086, 313 U.S. 674, 85 U.Ed. 
1532, rehearingr denied 62 aCt 53, 
814 U.S. 706, 86 L..Ed. 664—U. S. 
y. Moznsen, C.CA.W1S., 115 F.2d 
635, certiorari denled Monsen y. U. 
S.* 61 act 805, 312 U.S. 701, 85 U. 
Bd. llS4r—Baker y. U. S., aCA. 
Ark., 115 F.2d 533, certiorari de¬ 
nied 61 act 711, 312 U.a 692, 85 
Lr.Ed. 1128, rehearingr denled 61 S. 
Ct 731, 312 U.S, 715, 86 L.Ed. 1146, 
motion denled 139 F.2d 721, re- 
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§ 50 


sufficient by reason of purely formal defects.8l 
The indictment need only allege the elements speci- 
fied in the statute.82 It need not allege the viola- 
tion of a particular statute,88 or follow the lan- 
guage of the statute if the averments bring the 
charge within the substance and true meaning of 
the statute.84 

BiU of particulars. In accordance with the rule 
in criminal prosecutions generally, accused is en- 
titled to a bili of particulars where the charges are 
so general in theif nature that they do not fully 
advise him of the specific acts with which he is 
charged so that he may properly prepare his 
defense.85 An indefinite description of the matter 
mafled is a pfoper ^ound tor requestitlg a ‘bil Tof 
particulars.88 The court need not require the gov- 


emment to give additional information unless it is 
necessary to protect the rights of accusecL87 

Persons accused, The^person accused should be 
properly designated or identified,88 and it is im- 
proper to couple an alias with the real name of 
accused where there 'is no question of identity.89 
Since each party to a sdheme to defraud is an 
agent of the entire group, as discussed supra § 49, 
an allegation which charges an act by one of the 
parties acting in concert with the others is suffi¬ 
cient to charge all the parties to the scheme with 
the commission of the act.80 The failure to name 
a participant in a scheme to defraud in one indict¬ 
ment does not estop the govemment to prosecute 
such participant under a subsequent indictment.81 

Joinder of offenses, The mail-fraud statute con- 


hearinsr denied 65 S.OL 1399, S25 
U.S. 894, 89 Li-Ed. 2005—Wagner v. 
TT. S.. C.C.A.Fla., 110 P.2d 595. cer¬ 
tiorari denied 60 S.Ct. 1104, 310 U. 
S. 643, 84 L..Bd. 1411—Spivey v. U. 

5.. C.C.AJUa.. 109 F.2d 181, cer¬ 
tiorari denied 60 S.Ct. 1079, 310 U. 
S. 631, 84 LuEd. 1401—U. S. v. Min- 
nec, C.CJLni.. 104 P.2d 575. Cer¬ 
tiorari denied Minnec v. U. S., 60 
S.Ct. 94, 308 U.S. 57. 84 L..Ed. 484 
— TJ, S. V. Womack, C.C.A.I11., 98 
P.2d 742-^e V. U. a, CC.A.Ga.. 
91 P.2d 326, certiorari denied 58 
S.Ct 263, 302 U.S. 745, 82 L.Bd. 
576—Priscia v. U. S.. C.C.A.Pla., 
63 F.2d 977, certiorari denied 63 
S.Ct. 797, 289 U.S. 762, 77 L.Bd, 
1505—McCllntock v. U. S.. aC.A. 
Kan ., 60 F.2d 839—Johnson v. U. 

5., C-CLACal., 69 F.2d 42, certio¬ 
rari denied 63 aCt. 83, 287 U.S. 
631, 77 L,.Bd. 647—Butler v. U. S.. 
C.C!jLUtah, 53 F.2d 800—^Munch v. 
U. S, C.C.A,Fla., 38 F.2d 1017— 
U. S. V. Procter & Gamble Co., D. 
C.3Cass., 47 P.Snpp. 676—^U. S. v. 
McKay, D.C.Mich., 45 F.Sttpp. 1007 
—^U. S. V. Carpenter, D.C.N.Y., 44 
P.Supp. 654—U. S. V. Classic, D.C. 
La., 35 F.Supp. 457—^U. S. v. Wlm- 
berly, D.C,Lia., 34 F.Supp. 904— 

U. a V. Bogy. D.C.Tenn., 16 F. 
Supp. 407, aflarmed Bogy v. U. S., 
96 F.2d 734, certiorari denied 69 
S.Ct 68, 305 U.a 608 , 83 Li.Ed. 
387. 

49 C.J. p 1210 note 73 [a]. 

8L. U.S.—U. S. V, Carruthers, C.C.A. 
Hl., 162 P.2d 612, certiorari denied 
66 S.Ct 806, rehearing denied 66 
S.Ct. 816, 327 U.a 817, 90 l 4 .Ed. 
1040, rehearing denied 66 S.Ct 897, 
327 U.S. 819, 90 L..Bd. 1014—U. a 

V. Momsen, C-CA-Wls., 115 F.2d 
635, certiorari deziied Konsen v. 
U. S.. 61 S.Ct 806, 312 U.S. 701, 
85 LiJBIcL 1134. 

49 C.J. P 1211 ncite 74. 

£oose statemeitt of Sleme&ts of 
crime wUl not Invalldate indictment 


for using malis to defraud.—Cowl v. 
U. a. C.C.A.Neb., 36 F.2d 794. 

82. U.S.—U. S. V. Toung, Ala., 84 
act 303, 282 U.a 165, 68 L-Bd. 
548. 

49 CJ. P 1211 note 79. 

83. U.S.—^Holmes v, U. S., C.C.A. 
Neb., 134 P.2d 125, certiorari de¬ 
nied 63 S.Ct 484. 319 U.S. 776. 87 
L..Ed. 1722. 

84. U.S.—Olsen v. U. S., C.C.A.N.T., 
287 F. 86—Grey v, U. S., IU., 172 
F. 101, 96 C.O.A. 416—Lemon v. 
U. a, Ark., 164 F. 963, 90 CC.A. 
617. 

85. U.S.—^U. S. V, Halsey, Stuart & 
Co., D.C.Wis., 4 F.Supp. 662. 

B3I1 of particulars properly grant- 
ed 

(1) To Show approximate time 
when scheme referred to in charge 
was devlsed by defendants.—^U. S. 
y. National Title Guaranty Co., D.C. 
N.Y., 12 F.Supp. 473. 

(2) To Show whether certaln al- 
leged false representatlons charged 
in indictment were written or oral, 
and, If written, in what majiner, and, 
if oral, by whom made.—^U. S. v. Na¬ 
tional Title Guaranty Co., D.C.N.Y., 
12 F.Supp. 478. 

(3) To Show properties, mortgag- 
es, and certlflcates involved.—^U. S. v. 
National Title Guaranty Co., D.C.N. 
Y., 12 F.Supp. 473. 

(4) To Show substance of tele- 
phone conversations and representa¬ 
tlons made hy salesmen and agents, 
and also names of such persons.— 
U. S. V. National Title Guaranty Co,, 
D.C.N.Y., 12 F.Supp. 473. 

(6) To Show copies of letters con- 
tainlng false representations used In 
scheme.— TJ, S. v. National Title 
Guaranty Co., D.C.N.Y., 12 F.Supp. 
473. 

(6) To Show whether it was claim- 
ed that accused in any way partlcl- 
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pated in the scheme in preparlng no- 
tice of bond sale as set forth in In¬ 
dictment, and if any false represent¬ 
ations or promises were claimed to 
have been made by that accused, the 
time and manner thereof, and the 
person to whom made.—^U. S. v. Mc¬ 
Kay. D.C.Mich., 46 F.Supp. 1007. 

(7) To inform defendants as to 
how and In what way descrlbed 
drafts figured in prosecution, and 
what relationshlp such drafts hore 
to alleged scheme and artifice of de¬ 
fendants to defraud.—U. B. v, heche, 
D.C.La., 34 F.Supp. 982, affirmed, C, 
C.A., Leche v. U. S., 118 F.2d 246. 

86 . U.S.—Baker v. U. S., C.C.A.Ark., 
116 F.2d 633, certiorari denied 61 
S.Ct. 711, 312 U.S. 692, 86 L.Ed. 
1128, rehearing denied 61 S.Ct. 731, 
312 U.S. 716, 86 L.Ed. 1146. 

87. U.S.—Hass y. U. S., C,C.A.Iowa, 
93 F.2d 427—U. S. v. National Title 
Guaranty Co., D.C.N.Y., 12 F.Supp. 
473. 

BUl of particulars held properly de¬ 
nied 

U.S.—Grell v. U. S., C.CJLMo.. 112 
F.2d 861—Hartzell v. U. S., C.C.A. 
lowa, 72 P.2d 569, certiorari denied 
65 S.Ct. 216, 293 U.S. 621, 79 L.Bd. 
708. 

88 . U.S.—^U. S. V. Grayson, C.C.A.N. 
Y., 166 F.2d 863. 

49 C.J. p 1210 note 73 [a]. 

89. U.S.—^U. S. V. Grayson, C.C.A 
N.Y., 166 F.2d 863. 

90. U.S.—U. S. V. Wimberly, D.C. 
La., 34 F.Supp. 904. 

91. U.S.—Alexander v. U. S., C.C.A. 
Mo., 95 F.2d 873, certiorari denied 
69 S.Ct. 99, 306 U.S. 637, 83 L.Bd. 
409, Debeh v. U. S., 69 S.Ct 99. 305 
U.S. 637, 83 L.Bd. 409. and Lind- 
say V. U. S., 69 S.Ct 100, 306 U. 
S. 637, 83 L.Bd. 409, and 69 S.Ct 
100, 805 U.S. 637, 83 L.Bd. 410. 
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tains no restriction as to the number of counts an 
indictment may contain^^ or tbe period within 
which the several offenses charg^ed must have been 
comniitted.®^ 

Negativing matter of defense. In accordance 
with the rules in criminal prosecutions generally, 
tihe indictment need not negative matters of de¬ 
fense.®^ 

Mafters of evidence, The in^cHctment. need-not 
allege evidentiary facts^B or set out evidence t o 
Show the manner dn whic h the scheme to defra ud 
would be made effective.^6 

Surplusage, As in other prosecutions, surplusage 
will not vitiate an indictment for using the mails 
to defraud, and may be disregarded.®^ 

b. Statement of Scheme to Defraud 

(1) In general 

(2) Description of scheme 

(3) Representations used 

(4) Designation of persons 

(1) In General 

An Indictment for violatlon of the marl-fraud statute 
must allege that a scheme of the character denounced 


§ 50 

the statute was devi sed or intended to be devised. 
It need not allege success of the scheme. 

An indictment for violation of the mail-fraud 
statute must allege that a schenie of the character 
denounced by the statute was devised or intended 
to be devised 8 and for this purpose, it is suffi¬ 
cient to allege that accused on a given day had 
devised a scheme to defraud.®^ The indictment 
must state facts which show that there was some- 
thing of value, within the meaning of the statute, 
of which the named victim could be defrauded.^ 

It is not necessary that the scheme set out in the 
indictment should appear to be fraudulent on its 
face,2 and an indictment which describes the en- 
tire scheme as devised and charges it to be in some, 
but not in ali, essential respects fraudulent is not 
defective.® An indictment is not dnsufficient as 
showing only a preparation to devise a scheme to 
defraud because ways and means for carrying it 
into effect were subsequently to be devised,^ and it 
has been held that an indictment is not rendered 
bad by the fact that allegations show that repre¬ 
sentations made were inconsistent with eaoh other.® 
Where an indictment sufficiently charges a scheme 
or artifice to defraud, the fact that it also added 
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92. U.S.—Stem v. U. S., N.T., 223 
F. 762, 139 C.C.A. 292. 

93. U.S.—Stem V. U. S., supra. 
ITnder an early statute only three 

offenses committed within the six 
calendar months could be joined in 
the same indictment.—^Ex parte Hen- 
ry, S.C.. 8 S.C?t. 142, 123 U.S. 372, 31 
L.Bd. 174—U. S. V. Clark, B.aPa., 125 
F. 92—U. S. V. Nye, aC.Ohio, 4 P. 
S88. 

94. U.S.—^U. S. V. Monjar, D.C.Del., 
47 F.Supp. 421, afflrmed, caA., 147 
F.2d 916, certiorari denied Monjar 
V. U. S., 65 S.Ct. 1191, two cases, 

325 U.S. 859, 89 luBd. 1979, Cook 
V. U. S., 65 S.Ct. 1192, 326 U.S. 869, 
89 L..Ed. 1979, Drew v. U. S., 66 S. 
Ct 1192, 326 U.S. 869, 89 L-Bd. 

1979, Jones v, U. S., 66 S.Ct. 1192, 

326 U.S. 859. 89 L.Ed. 1979, Moore 
V. U. S., 66 S.Ct 1192, 825 U.S. 859, 
89 Ii.Bd. 1980, Candlin v. U. S., 65 

S.Ct 1193, 335 US. 859, 89 L.Ed. 

1980, Fitzpatrick v. U. S., 65 S.Ct 
1193, 325 U.S. 859, 89 LuBd. 1980, 
Lindh v. U. S., 65 S.Ct 1193, 326 
U.S. 859, 89 L.Ed, 1980, Willard v. 
U. S.. 66 S.Ct 1193, 326 US. 869, 
89 L-Bd. 1980. Cmser v. U S.. 66 
S.Ct 1194, 325 U.S. 869, 89 L.Ed. 

1981, and Maddams v. U. S., 65 S. 
Ct 1194, 326 US. 859, 89 L.Ed. 
1981. 

49 CJ. P 1215 note 56. 

95. U.S.—Graham v. U. S., C.CJLN. 
M., 120 F.2d 643—U. S. v. Womack, 
C.C.A.I11., 98 P.2d 742—«mith v. U. 
S., C.C.A.(5a., 61 P.2d 681, certio¬ 


rari denied 53 S.Ct 401, 288 U.S. 
608, 77 L.Bd. 983, and Eliis v. U. 

S. , 63 S.Ct 402, 288 US. 607, 77 L. 
Bd, 982, followed in, C.C.A., Fowler 
V. Aderhold, 73 F.2d 998—U. S. v. 
Shecter, D.CLFa., 35 F.Supp. 11. 

96. US.—Preeman v. U- S., IIL, 244 
P. 1, 156 C.CJL 429, certiorari de¬ 
nied 38 S.Ct 12, 245 U.S. 654, 62 
L.Bd. 533. 

49 CJ. P 1216 note 64. 

97- U.S.—^U. S. V. Buckner, C.CAlN’. 

T. , 108 p.2d 921, certiorari denied 
Buckner v. U S., 60 S.Ct 613, 309 

U. S. 669, 84 L.Ed. 1016. 

49 C.X P 1211 note 77. 

98. US.—^Bauman v. U* S., C.C.A. 

La., 166 F.2d 634. 

49 C.J. p 1211 note 82. 

Soheue heUL saffldently alleged 
U.S.—Bichardson v. U S., C.CJL 
Tenn., 150 P.2d 68—^U. S. v. Lowe, 
C.CAuWis.. 116 P.2d 696, certiorari 
denied Lowe v. U S., 61 S.Ct 441, 
811 US. 717, 85 L.Ed. 466—Muench 

V. U. S., C.CAl.Mo., 96 F.2d 332— 
Johnson v, U. S.. C.CJLKy., 82 P. 
2d 600, certiorari denied 56 S.Ct 
957, 298 US. 688, 80 L.Ed. 1407— 
Czarlinsky v. U S., C.CJLN.M., 64 
F.2d 889, certiorari denied 52 S.Ct 
406, 285 U.S. 549. 76 UBd. 940— 
Cowl V, U S., C.CJLNeb.. 36 P.2d 
794—^U. S. V. Procter & Gamble 
Co., D.C.Mass., 47 F.Supp. 676— 
U S. V. Zalewski, I>.CJB:y., 29 P. 
Supp. 765—U. S. V. Brown, LUU 
Y., 6 F.Supp. 81, afflrmed, C.CA.., 79 
F.2d 321, certiorari denied Mc- 


Carthy ▼. U S., 56 S.Ct 309, 296 
U.S. 660, 80 L.Bd. 462—Poster v. 
U. S.. Ohio, 178 P. 166, 101 CCA. 
485—U. S. V. Horman, D.C.Ohio, 
118 P. 780. 

99. U.S.—WUson v. U. S., X.T., 190 
P- 427, 111 C.CJL 281. 

49 CJ’. p 1211 note 88. 

1. US.—^U. S. V. Wimberly, IXCLLa., 
84 P.Supp. 904. 

Clvll or poUtloal rlglits 
An indictment chargin^r that de- 
fendants used the malis in further- 
ance of a scheme to defraud by mak- 
Ing false primary electlon returns is 
demuxrable in the absence of a show¬ 
ing that by the alleged scheme the 
persons to be defrauded were or 
could have been deprlved of money 
or property of some value other than 
mere civll or politlcal rlghts.—^U. S. 
V. Randle, D.C.La., 89 P.Supp. 759. 

2. US.—Link V. U. S., C-CLAColo.. 
30 P.2d 342—^Rowe v. Boyle, C.CA. 
Wash., 268 P. 809, certiorari de¬ 
nied 41 S.Ct 218, 254 U.S. 656, 65 
L.Bd. 460. 

3. US.—Link v. U. S., C.e.A.Colo., 
80 P.2d 842. 

83 C.J. p 1211 note 84. 

4. US.—Goldman v. U. S., Ohio, 220 
P. 67. 136 aUA. 625. 

49 CJ. p 1211 note 86. 

6 . US.— 'Byroji v. U Or., 269 P. 
371, 170 C.CA. 347, certiorari de¬ 
nied 40 S.Ct 177, 251 U.S. 666, 64 
L.Bd. 412. 

49 C.J. p 1211 note 86. 
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the words "in and by inducing’ by false and fraudu- 
knt representations and pretenses” persons to part 
with their money does not limit the government to 
the common-law offense of obtaining money or 
property by false pretenses.® 

Intenf to defratid. Since an intent to defraud 
is a necessary element of the offense, it is essential 
that the indictment allege an intent to defraud 
and this may be done by stating facts from which 
such intent must be necessarily inferred,® without 
the use of the word "intent.”® 

Success of scheme. The indictment need not 
allege the success of the scheme^® or that the ob- 
jects of the scheme were actually accomplished,^^ 
or that anyone had actually lost money or had been 
defrauded by the execution of the scheme alleged 
through the use of the niails.i 2 

Benefit accruing to acaised. It is not necessary 
to allege in the indictment that accused expected 
to,i® or did,^^ benefit from the execution of the 
scheme to defraud, or that he intended to, or did. 


convert the money obtained by the execution of 
sudh scheme to his own use.^® If an intention to 
convert is charged, it is unnecessary to specify 
the manner in which the conversion was accom- 
plished.^® 

(2) Description of Scheme 

The scheme shouid be charged with sufficient par- 
tlcularlty to enable the accused to know the charge 
agalnst him and to protect himseif against further prose- 
cution for the same offense. 

The indictment must describe the alleged scheme 
with such certainty as clearly to inform accused 
of the charge against him, and of the nature of the 
evidence to be adduced in proof of the execution 
of the scheme,17 by direct and positive averment, 
and not inferentially and an indictment which 
faiJs to meet this requirement is defective in sub- 
stance and is not aided or cured by verdict.l® Nev- 
ertheless, it is only essential to charge the scheme 
with such particularity as will enable accused to 
know the charge against him and what he will be 
required to meet on the trial,^® and that the indict- 


e. TJ.S.—Wllson V. U. S., N.T., 190 
F. 427, 432, 111 C.CJL 231. 

49 OJ. p 1212 note 87. 

7- U.S.—^Troutman v. U. S., CC.A. 

Colo., 100 F.2d 628. 

49 C.J. P 1213 note 3. 

AllegatiojLs beld sufficient 

Busch V. U. S.. aCJLMo., 52 
P.2d 79, certiorari denied Greible 
V. U. S., 52 S.Ct. 209, 284 TJ.S, 687, 
76 L.Fd. 580. 

& U.S.—Hass V. U, S., C.CJLIowa, 
93 P.2d 427—U. S, v. Holdsworth, 
D.C.Me., 77 P.Supp, 148. 

49 aJ. P 1213 note 4. 

9- U.S.--&iebel v. U. S., aCA.!!!., 
8 P.2d 692, certiorari denied 46 S. 
Ct. 119, 269 TJ.S. 582, 70 L.Ed. 424, 
and Pommery v. U. S., 46 S.Ct. 120, 
296 U.S. 583, 70 L.Ed. 424, 

10. U.S.—Muench v. U. S., C.C.A. 
Mo., 96 P.2d 332. 

11. U.S.—Comes v. U. £f., C.CXA. 
Ariz,, 119 P.2d 127—Lonergan v. U. 

5., C.C.A.Wasli., 88 P.2d 591, re- 
versed on other grounds 58 S.Ct. 
430, 303 U.S. 33, 82 L-Ed. 630. 

la. U.S.—BaJeer v. U. S.. aaA-Ark., 
115 P,2d 633, certiorari denied 61 
S.Ct 711, 312 U.S. 692, 85 Ii.Ed. 
1128. reliearing denied 61 S.Ct. 
731. 312 UJ5. 715, 85 LuEd. 1146. 
motion denied. C.C.A., 139 P.2d 721, 
reheariner denied 65 S.Ct 1399. 326 
U.S. 894, 89 L..Bd. 2005—Hass v. 

U. S., C-C.A.Iowa, 93 P,2d 427_ 

, U. S. V. Rowe. C.(XA.H.T., 56 P.2d 
747, ceriiorari denied Rowe v. U. 

5.. 62 S.Ct 679. 286 U.S. 564, 76 L. 
Ed. 1289. 

49 OJ. p 1212 note 98. 


Talne of property sold 
Allegntion that lots were worth- 
iess was held unnecessary to es- 
tablish crlme of using mails to de¬ 
fraud in sale thereof.—Cowl v. U. S., 
C.C.A.Neb., 35 P.2d 794. 

13. U.S.—Levinson v. U. S., C.C.A. 
Ohio. 5 P.2d 567, certiorari denied 
46 S.Ct 23, 269 U.S. 664, 70 L.Ed. 
414. 

14. U.S.—Nelson ▼. U. S.. C.C.A. 
Ark., 16 P.2d 71—Chew v. U. S., C. 
CA-Ark., 9 P.2d 348—Linn v. U. 

S., 111., 234 F. 543, 148 C.C.A. 309. 

15. U.S.—Harper v. U. S., C.C.A.M 0 .. 
143 F.2d 795. 

49 C.J. p 1216 note 51. 
le. U.S.—U. S. T. Lorlny. U.C.I1L, 91 
F, 881. 

17- U.S,—^U. S, v. Crummer, C.C.A, 
Kan., 151 F.2d 958, certiorari de¬ 
nied 66 S.Ct 704, 327 U.S. 786, 80 
L.Bd. 1012—U. S. V. Beck, aC.A. 
IlL, 118 P.2d 178, certiorari denied 
Beck V. U, S., 61 S.Ct 1121, 313 U. 
S. 687, 85 L,Ed. 1542—Wolpa v. U. 

S., OCA^I^Teb., 86 F.2d 35, certio¬ 
rari denied 67 S.Ct 317, 299 U.S. 
611, 81 L.Bd. 451—Rude v. U. S.. 
C.C.A.C 0 I 0 ., 74 F.2d 673—U. S. v. 
Halsey, Stuart & Co., D.C.Wls., 4 
F.Supp. 662. 

49 C.J. p 1212 note 88. 

18. U.S.—DaJton v. U. S., HU 127 
F. 644, 62 CCJL 238. 

19. U.S.—U. S. V. Hess, Cal.. 8 S.Ct 
671, 124 U.S. 483, 31 LHd. 616. 

20. U,S.—^U. S, V. Crummer, C.C,A. 
Kan., 151 F.2d 958, certiorari de¬ 
nied 66 S.Ct 704, 327 U.S. 785, 90 
L.Ed. 1012—^U. S. V. Beclc, C.C.A. 
IlL, 118 F.2d 178, certiorari denied 
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Beck V. U. S., 61 S.Ct 1121, 813 
U.S. 587, 86 L.Ed. 1542—U. S. v. 
Momsen, C.CAL.Wis., 116 P.2d 635, 
certiorari denied Monsen v. U. S., 
61 S.Ct 805, 312 U.S. 701, 85 L.Ed. 
• 1184—Boatright v. U. S., C.CJLM 0 ., 
105 F.2d 737—U. S. v. Minnec, C.C. 
A.I1I., 104 P.2d 675, certiorari de¬ 
nied Minnec v. U.. S., 60 S.Ct 94, 
308 U.S. 277, 84 L.Ed. 484—^Hass v. 
U. S., C.C.A.Iowa, 93 P.2d 427— 
Goddard v. U. S., C.C.A.Utah, 86 
P.2d 884p-Wolpa v. U. S., C.C.A. 
Neb., 86 F.2d 35, certiorari denied 
57 S.Ct 317, 299 U.S. 611, 81 L.Ed. 

461— Weber v. U. S., C.C.A.Utah. 
80 F.2d 687—Rude v. U. S., C.CJt 
Colo., 74 F.2d 673—^Havener v. U. 

S., C.C.A.Kan., 49 F.2d 196, certio¬ 
rari denied 52 S.Ct 24, 284 U.S. 
644, 76 L.Bd. 647—Brady v. U. S., 

C. C.AEan., 24 F.2d 397, certiorari 
denied 49 S.Ct 10, 278 U.S. 603, 73 
L.Bd. 631—^Brady v. U. S., C.C.A- 
Kan., 24 P.2d 399—U. S. v. Shecter, 

D. CPa., 35 P.Supp. 11—^U. S. v. 
Brown, D.C.N.T., 6 P.Supp. 81, af- 
flrmed, C.C.A., 79 F.2d 321, cer¬ 
tiorari denied MeCarthy v. U. S., 
56 S.Ct 309, 296 U.S. 650, 80 L.Ed. 

462— U. S. V. Halsey, Stuart & Co., 
D.C.W1S., 4 P.Supp. 662. 

49 aJ. p 1212 note 9L 

BUl of partlcnlars 
In charglng the use of the mails to 
defraud, where the scheme is set out 
In the Indictment with a degree of 
certainty sufficient to show its ex- 
istence and character and fairly to 
acQLualnt defendant with the particu- 
lar fraudulent scheme charged 
against him, but defendant is enti- 
tled to further Identification or spec¬ 
ificatiori, his remedy is to apply for 
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ment be such as wHl avoid another pnosecution 
for the same offense .21 It is not necessary that 
the scheme be set forth with that particularity as 
to time, place, and circumstance which wouid be 
required if the scheme itself, and not the use of 
the post office in the execution thereof, was the 
gist of the offense,22 or with the detail and particu¬ 
larity necessary in an indictment for the specific of¬ 
fense of obtaining property through false repre- 
sentations,23 or an indictment for swindling or a 
like crime.2^ 


§ 50 

The indictment should disclose the facts or ele- 
ments whidh constitute the scheme or artifice,^^ 
and an indictment which merely uses the words 
of the statute in setting out the scheme, without 
alleging the particulars which constitute the scheme, 
is insuffioient.^® If the allegations as a whole de¬ 
scribe the scheme to defraud, it is not necessary 
that each paragraph of a count describe the of- 
fense.27 It is also unnecessary for the indictment 
to identify each defendant with the particular role 
that he was to take in the execution of the 


a blll of particulars.—U. S. v. Crum- 
mer, C.C.A.B:an., 161 F,2d 958, certio¬ 
rari denied 66 S.Ct, 704, 827 XT.S. 
785, 90 L..Ed. 1012. 

AUesratloiLS lield imfllcleiLt 
U.S.—Reiningr v. U. S.. aCJLFla., 167 
F.2d 862, certiorari denied 69 S.Ct. 
49. 885 U.S. 830, 93 L..Bd. 383— 
Mansfleld v. XJ. S., C.C.A.Tex., 165 
F.2d 952, certiorari denied Browne 
V. TJ. S., 67 S.Ct. 364, 829 U.S. 792, 
91 li.Bd. 678—U. S. v. Crummer, C. 
C.A.Kan., 151 F.2d 968, certiorari 
denied 66 S.Ct. 704. 327 U.S. 785, 
90 L.Ed. 1012—^U. S. v. Beck, C.C. 
A.I11., 118 F.2d 178, certiorari de¬ 
nied Beck V. U. S., 61 S.Ct. 1121, 
313 U.S. 687. 85 L..Bd. 1642—^U. S. 
V. Buckner, C.C.A.N.Y., 108 F.2d 
921, certiorari denied Buckner v, 

U. S., 60 S.Ct 613, 309 U.S. 669, 84 
L-Ud. 1016—Hass v. U. S., C.C.A. 
lowa, 93 F.2d 427—Wolpa v. U. S,, 
C.CJLNeb., 86 F.2d 86, certiorari 
denied 67 S-Ct 317. 299 U.S. 611, 
81 Ii.Bd. 461—Weber v. U. S., C.C. 
A.Utah, 80 F.2d 687—^Rude v. U. 

S., aC.A.Colo., 74 F.2d 673— 
Worthiu&ton v. U. S., C-C-A^Ill., 64 
F.2d 936—Havener v. U. S., C.C.A. 
Kan., 49 F.2d 196, certiorari denied 
52 S.Ct 24, 284 U.S. 644, 76 KEd. 
647—Cochran v. U. S., C.C.A.Mlnn., 
41 F.2d 193—Cowl v. U. S., CCjL 
Neb.. 36 F.2d 794—Brady v. U. S., 
C.CJLKan., 24 F.2d 397, certiorari 
denied 49 S.Ct 10, 278 U.S. 603, 73 
L.Ed. 681—Brady v. U. S.. C.C.A. 
Kan., 24 F.2d 399—U. S. v. Proc¬ 
ter & Gamble Co., D.C-Mass., 47 F. 
Supp. 676—^U. S. V. Monjar, D.C. 
DeL, 47 F.Supp. 421, afflrmed, C.C. 
A., 147 F.2d 916, certiorari denied 
65 S.Ct 1191, two cases, 326 U.S. 
869, 89 Ir.Bd. 1979, Cook v. U. S., 65 
S.Ot 1192, 825 U.S. 869, 89 L.Ed. 

1979. Drew v. U. S., 65 S.Ct 1192, 
326 U.S. 869, 89 L.Ed. 1979, Jones 

V. U. S., 66 S.Ct 1192, 326 U.S. 
859, 89 L..Ed. 1979, Moore v. U. Sh 
65 S.Ct. 1192, 326 U.S. 859, 89 L. 
Ed. 1980, Candlln v. U. S., 66 S.Ct 
1193, 325 U.S. 859, 89 L.Ed. 1980, 
Fltzpatrick v. U. S., 65 S.Ct 1193, 
325 U.S. 859, 89 L.Ed. 1980, Lindk 
V. U. S.. 66 S.Ct 1193, 326 U.S. 869. 
89 L-Ed. 1980, Willard v. U. S., 66 
S.(3t 1193, 326 U.S. 869. 89 L.Bd. 

1980, Cruser v, U. S., 66 S.Ct 1194, 


326 U.S. 859, 89 L-Ed. 1981, and 
Maddams v. U. S., 66 S.Ct 1194, 
325 U.S. 869, 89 L.Ed. 1981. 

49 C.J. P 1212 note 91 ta]. 

Stateme&t of oontraot beld proper 
U.S.—Wbitehead v. U. S.. Ala.. 246 
F. 386, 167 C.C.A 647, certiorari 
denied 38 S.Ct 191, 246 U.S. 670, 
62 L.Ed. 540. 

49 C.J. p 1210 note 73 [b]. 

ai. U.S.—Weber v. U. S., C.C.A. 
Utah, 80 F.2d 687—^U. S. v. Brown, 
D.C.N.Y., 6 F.Supp. 81, afflimed, C. 
C.A., 79 F.2d 321, certiorari denied 
McCarthy v. U. S., 66 S.Ct 309, 296 
U.S. 660, 80 L.Ed. 462—Grant v. 
U. S.. aCARy., 268 F. 443, certio¬ 
rari denied 41 S.Ct 638, 266 U.S. 
700, 65 L.Ed. 1178. 

AUesrationjB beld snflloieiLt 
U.S.—U. S. V. Beck, aC.AIll., 118 
F.2d 178, certiorari denied Beck v. 

U. S., 61 S.Ct 1121, 313 U.S. 687, 
85 L.Bd. 1542—Wolpa v. U. S., C. 
O-A-N^eb., 86 F.2d 36, certiorari de¬ 
nied 67 S.Ct 317, 299 U.S. 611, 81 
L.Ed. 461—Roper v. U. S., C.C.A 
Colo., 64 F.2d 845. 

22. U.S.—^U. S. V. Crummer, C-CA. 
Kan., 151 F.2d 958, certiorari de¬ 
nied 66 S.Ct 704, 327 U.S. 786, 90 
L.Ed. 1012—Leche v. U. S., C.C.A 
La., 118 F.2d 246, certiorari denied 
62 S.Ct 73, 314 U.S. 617, 86 L.Bd. 
496, rehearin^ denied 62 S.Ot 295, 
314 U.S. 712, 86 LEd. 667—U. S. 

V. Lowe, C.C.AWi8., 115 F.2d 696, 
certiorari denied Lowe v. U. S., 61 
S.Ct 441. 311 U.S. 717, 85 L.Bd. 
466—Baker v. U. S., C-CAArk.. 115 
F.2d 533, certiorari denied 61 S.Ct 
711, 312 U.S. 692, 85 L.Ed. 1128, re- 
bearinfiT denied 61 S.Ct 731, 312 U. 
Sw 715, 85 L.Ed. 1146, motlon de¬ 
nied, C,aA. 189 P.2d 721, rebear- 
Ingr denied 65 S.Ct 1399, 325 U.S. 
894, 89 L.Ed. 2005—^Hass v. U. S., 
C.C.A.Iowa, 93 F.2d 427—Wolpa v. 

U. S., C.CA.Neb., 86 F.2d 36, cer¬ 
tiorari denied 67 S.Ot 317, 299 U. 
S. 611, 81 L-Bd. 461—Weber v. U. 

S,, C.C.AUtah, 80 F^d 687—Rude 

V. U. S.. C.CA.C 0 I 0 ., 74 F.2d 6,73— 
Wortbingrton v. U. S., aC.AIU., 64 
P.2d 936—Busch v. U. S., C.G.A 
Mo., 52 F.2d 79, certiorari denied 
Greible v. U. S., 62 S.Ot. 209, 284 
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U.S. 687, 76 L.Bd. 680—Havener v, 

U. S.. C.CA.Kan., 49 F.2d 196, cer¬ 
tiorari denied 62 S.Ct 24, 284 U.S. 
644, 76 L.Bd. 647—Cochran v. U. 

S., C.C.AMlnn., 41 P.2d 193—Cowl 

V. U. S.. C.C.ANeb.. 36 F.2d 794. 

49 C.J. P 1212 note 93. 

Ezeouted scbeme 

An indictment is not fatally de¬ 
fective because It cbar^es an eacecut- 
ed scheme by allegring’ that defendant 
falsely represented or pretended cer- 
tain thingrs, instead of alle^ngr that 
it was the plan that defendant wouid 
falsely represent and pretend such 
thlngs.—U. S. V. Momsen, C.C.AWis., 
115 F.2d 636, certiorari denied Mon- 
sen V. U. S., 61 S.Ct 806, 812 U.S. 
701, 85 L.Ed, 1134. 

23. U.S.—Preeman v. U. S., HI., 244 
F. 1, 156 CC.A 429, certiorari de¬ 
nied 38 S.Ct 12, 245 U.S. 664, 62 
L.Bd. 633. 

49 C.J.P. 1212 note 94. 

2«. U.S.—Wbitehead v. U. S., Ala., 
245 F. 385, 157 C.CA 647, certio¬ 
rari denied 38 S.Ct. 191, 246 U.S. 
670, 62 L.Ed.- 540. 

25. U.S.—U. S. V. Halsey, Stuart & 
Co., D.CLWis., 4 F.Supp. 662. 

26. U.S.—^U. S. v, Halsey, Stuart & 
Co., supra. 

27. U.S.—U. S. V. Monjar, D.ai>el., 
47 F.Supp. 421, afflrmed, aC.A, 147 
F.2d 916, certiorari denied Monjar 
V. U. S., 66 S.Ct.. 1191, two cases, 
825 U.S. 869, 89 L.Ed. 1979, COok 
V. U. S., 66 S.Ct 1192, 325 U.S. 

■ 859, 89 L.Bd. 1979, Drew v. U. S., 

65 S.Ct 1192, 325 U.S. 869, .89 Jj, 
Bd. 1979, Jones V. U. S., 65 S.Ct 

1192, 325 'U.S. 859, <89 L.Ed. 1979, 
Moore v. U. S., 66 S.Ct. 1192. 826 
U.S. 859, 89 L.Ed. 1980, Candlln v. 
U. S., 66 S.Ct. 1193, 326 U.S. 869; 
89 L.Bd. 1980, Fltzpatrick v. U. 

S., 65 S.Ct. 1198, 325 U.S. 859, 89 
L.Bd. 1980, Lindh v. U. S.. 66 S.Ct. 

1193, 325 U.S. 859, 89 L:Ed. 1980, 
Willard v. U. S., 66 S.Ct 1193, 326 
U.S. 869, 89 L.Bki. 1980, Cruser v. 
U. S., 65 S.Ct 1194, 826 U.S. ■ 859, 
89 L.Ed. 1981, and Maddams V. U. 

S., 66 S.Ct 1194, 325 U.S. 859, 89 
L.Ed. 1981. 
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scheiiie.2® 

Reference for descripfion fo another count An 
indictment, whidh. sets out the scheme in detail in 
tHe first count, may in other counts describe it by 
reference to the first.^^ If the incorporation by 
reference of the alleged scheme is sufficiently ciear 
and specific, the indictment will be sufficient, even 
though the count describing the scheme is 

quashed.30 

(3) Representations.Used 

The particular false representatfon made or eon- 
templated In furtherance of the scheme shouid be al¬ 
leged, and Its falsity shouId be pointed out. The in¬ 
dictment must allege that the accused had knowledge 
of the falsity of the representatlons, and that such 
knowledge exlsted at the time the malis were used. 

The particular false representation made or con- 
templated in furtherance of the scheme shouid be 
alleged,®^ and its falsity shouid be pointed out,32 
at least where tEere’is no averment^ atiy^irilent 
to convert the 'moneys' "obtained^tiEzae^sed^s own 
use but the allegations with respect to the false 
representations need not be made with the high 
degree of particularity or certainty requisite in 
charging unlawful use of the mails.®^ The indict¬ 
ment need not expressly allege that the false rep¬ 


resentations were an integral part of the scheme 
to defraud where such fact is necessarily inferred.35 
When the alleged transactions, as conducted, suffi¬ 
ciently constitute false representations, the lack 
of an allegation of a particular false representa¬ 
tion in words is immaterial.36 More than one false 
representation may be charged as long as they are 
part of the same scheme.®'^ 

Since it ds the devising or intending to devise 
the scheme wihich constitutes the element of the 
offense, it is not necessary to allege that'the 
representations which the scheme contemplated 
would be made were actually madeas directly to 
any person or class of persons.8® 

Knowledge of falsity. The indictment must al¬ 
lege that accused had knowledge of the falsity of 
the representations made by him in furtherance 
of the scheme to defraud, and that such know l- 
edge e?sisted-at the time the mails were used for 
the pu rpose of ex egiting the 
sion of an allegation of this character, it is said, 
is one of matter of substance, and not a defect of 
form only.**^ 

(4) Designation of Persons 

The Indictment shouid describe by name the Indivld- 
uals Intended to be defrauded, or charge a scheme to 


28. XT.S. —Alexander v. U. S., C.CA- 
Mo., 96 F.2d 873, certiorari denied 
59 S.Ot. 99, 805 n.S. 637, 83 L.Ed. 
409, Debeh v. U. S., 69 S.Ct. 99. 806 
U. S. 637, 83 L.13d. 409, Lindsay v. 
U. S.. 69 S.CL 100, 305 XJ.S. 637. 83 
L.S3d. 409, and 59 S.Ct. 100, 805 
n.S. 637, 83 l^Ed. 410. 

89. U.S.—Rlddell v. U. S., Or., 244 
P. 695, 167 aOA 143, certiorari 
denied 38 S.Ct. 134, 245 U.S. 668, 
62 li.Ed. 539. 

49 C.J. p 1212 note 96. 

8a IJ.S.—Alken v. U. S., C.CJLS.C., 
108 F.2d 182. 

31. U.S.—U. S. V. Brown, C.CAK.Y., 
79 P.2d 321, certiorari denied Mc- 
Carthy v. U. S., 66 S.Ct. 309, 296 
U.S. 660, 80 L,.Bd. 462—Beck v. tJ. 

S., aCJLMo., 33 P.2d 107—U. S. v. 
Bernard, C.C.N.T., 84 P. 634. 

38. U.S.—^U. S. V. Bernard, supra. 

33, U.S.—S. V. Bernard, supra. 

49 CJ. P 1213 note 17. 

34. U.S.—Hyney v. U. S., C.C.A 
ICicli., 44 P.2d 134, certiorari de¬ 
nied 51 S.Ct. 847, 283 U.S. 824, 76 
UEd. 1488. 

Statement of use of mails see infra 
subdivision c of this sectlon. 

Cuxe T )7 W1 of partloulars 
An indictment is not demurrable 

for failure to allesre the particulars 

in which the representations char^r- 

ed were false, where such defects 


could be cured by fumishlng: a bili 
of particulars.—U. S. v. Palmieri, C. 
aN.T,, 169 P. 490—49 C.J. P 1218 
note 18, p 1214 note 19. 

XTature of representatloiis sufflclent- 
ly aUeged. 

U.S.—U. S. T. Rowe, C.C.AJ7.T., 66 P. 
2d 747, certiorari deziied Rowe r. 
U S., 52 S.Ct 679, 286 U.S. 664, 76 
Lt.£kL. 1289—^B[yney v. U. S., C.C.A 
Mich., 44 P.2d 134, certiorari de¬ 
nied 61 S.Ct. 347. 288 U.S. 824, 75 
Ij.Ed. 1438—^U .S. V. Carpenter, D. 
aN.T., 44 P.Supp. 66^U. S. v. 
Shecter, B.CLPa., 36 P.Supp. 11— 
U S. V. Wlmberly, D.C.L.a., 34 P. 
Supp. 904—U. S. V. Spielbergrer, I>. 
CLVa., 28 P,Supp. 380. 

Falsity of representatloiis suffident- 
ly alleged 

U.S.—^Hass V. U. S., C.CA.Iowa, 93 
P.2d 427—ITorcott v. U. S., aC.A 
Ul., 65 P.2d 913, certiorari denied 
U. S. V, Norcott, 64 S.Ct. 130, 290 
US. 694, 78 L.Ed. 597, U. S. v. 
Bennett, 64 S.Ct. 130, 290 U.S. 694, 
78 L..Bd, 697, U. S. v. Packer, 54 S. 
Ct 130, 290 U.S. 694, 78 UBd. 597. 
U. S. V. Carroll, 64 S.Ct. 130, 290 

U. S. 694, 78 UEd. 697, and U. S. 

V. Needham, 64 S.Ct. 130, 290 U. 
S. 694, 78 UEd. 697—Busch v. U. 

S., C.CA.MO., 52 P.2d 79, certiorari 
denied Greible v. U. S., 62 S.Ct. 
209, 284 U.S. 687, 76 L.Ed. 580— 
U. S. V. Shecter. D.C.Pa., 35 P. 

^ Supp. 11—^U. S. V. Wlmberly, D.C. 
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La, 84 P.Supp. 904—^U. S. v. Gra- 
ham, D.C.N.Y., 8 P.Supp. 87. 

35. U.S.—U. S. V. Stevens, D.C.N.T., 
18 P.Supp. 909. 

36. U.S.—^U. S. y. Holdsworth. D.C. 
Me., 77 P.Supp. 148. 

37. U.S.—Sllkworth v. U S., C.C.A 
N.T., 10 P.2d 711, certiorari denied 
46 S.Ct. 475, 271 U.S. 664, 70 L.Ed. 
1189—Myers v. U. S., N.Y., 223 P. 
919, 189 C.CAu 399, certiorari de¬ 
nied 37 S.Ct. 18, 242 U.S. 627, 61 

L. Ed. 535. 

38. U.S.—Graham v. U. S., C.C.A.N. 

M. , 120 P.2d 643—^Lonergan v. U. 

S., C.C.AWash.. 88 P.2d 591, re- 
versed on other grounds 58 S.Ct. 
430, 803 U.S. 33, 82 L.Ed. 630. 

39. U.S.—Hyney v. U. S.. C.C.A 
Mich., 44 P.2d 134, certiorari de¬ 
nied 51 S.Ct. 347, 283 U.S. 824, 75 
LuEd. 1488. 

40. U.S.—U. S. V. Brown, aC.A]Sr.Y., 
79 F.2d 821, certiorari denied Mc- 
Carthy v. U. S., 56 S.Ct 809, 296 
U.S. 650, 80 L.Ed. 462. 

49 C.J. P 1214 note 22. 

41. U.S.—^Benham v. U. S., GC.A 
Ohio, 13 F.2d 658, certiorari de¬ 
nied 47 S.Ct 111, 273 U.S. 721, 71 
L.Ed. 858. 

49 C.J. P 1214 note 23. 

42. U.S,—Birotkiewlcz v. U. S., C.C. 
AMich., 19 P.2d 421—U. S. v. Ball, 
D.C.Pa, 294 P. 750. 
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defraud the public generally, op a class of persona not 
capable of belng reaolved into Indlvlduala. 

If lihe indictment does not charg^e a scheme to 
defraud the public generally, or a class not capable 
of being resolved into individuals, but clearly im- 
ports an dntention to defraud definite individuals, 
it must describe them by name,^^ or give a good and 
true reason for the omission,^^ as that such names 
are to the grand jury unknown.^5 An indictment 
is not defective as failing to give the names of the 
individuals intended to be defrauded or to allege 
that they were not known where it alleges that 
the scheme was to defraud, not an individual or 
group of 'individuals, but the general public or a 
class of persons not resolvable into individuals.^® 
It ia sufficient to allege that defendant devised or 
intended to devise any soheme or artifice to defraud 
generally, and set forth only the names of the in¬ 
tended victims if known, or, if unknown, then the 
class of persons to be defrauded.^^ An indictment 
alleging a scheme to defraud the public generally 
and also certain persons thereln named sufficient- 
ly describes the persons to be defrauded.^® An 
indictment is not insufficient because it restricts 
the class of persons to be defrauded to ignorant 
persons It is sufficient if the purpose was to de¬ 
fraud any person or persons whomsoever.®® 


Persons who were defrauded. It is not neces- 
-sary to allege the names of the persons who parted 
with money or property in reliance on the repre- 
sentations,®! especially where the allegations of 
the indictment cannot be construed as charging 
accused with intending to defraud only those per¬ 
sons who were induced to part with their money.®^ 
The use of the term "victims,” in describing the 
persons alleged to be defrauded, is not prejudicial.®* 

Persons receiving maU, The statute does not 
require the names of the persons to whom deliv- 
ery of the mail as made to be stated.®^ 

c. Statement of Use of Mails 

(1) In general 

(2) Nature and contents of matter 

mailed 

(1) In General 

An indictment fop violation of the mall-fraud stat¬ 
ute must allege that the maiis were used for the pur¬ 
pose of executing or attemptlng to execute the scheme 
or artifice to defraud. 

An indictment for violation of the mail-fraud 
statute must allege that the maiis were used for 
the purpose of executing or attempting to execute 
the scheme or artifice to defraud,®® and it must 


43. U.S.—^Berry v. tJ. S., CC.A.Ala-, 

15 F.2d 634. 

49 CJ. P 1213 note 8. 

Veohnloal mlsnomer 
A count of an Indictment drawn 
under the mail-fraud statutes was 
not objectionable for chargingr that 
defendant devised a scheme to de¬ 
fraud the natlonal housin^ admlnis- 
tration Instead of charging that the 
scheme was to defraud the federal 
houslng administratlon.—Hartwell v. 
U. S., C.C.AJUa.. 107 F.2d 369. 

44. U.S.—Berry v. U. S.. C.C.A-AJa.. 

16 F.2d 634—Larkin v. U. S., IU., 
107 F. 697, 46 C-C-A. 688. 

46- tr.S.—^Durland v. U. S., Pa., 16 
S,Ct 608, 161 U.S. 806, 40 L.Bd. 
709. 

49 C-J. p 1213 note 10. 

4 e. U.S.—Wolpa V. U. S., C.C.A.Neb., 

86 F.2d 36, certiorari denied 67 
S.Ct. 317, 299 U.S. 611, 81 L.Ed. 
451. 

49 C.J. P 1213 note 11. 

47. U.S.—^Hyney v. U. S., C.C-4, 
Mlch., 44 F.2d 134, certiorari de¬ 
nied 61 S-Ct. 347, 283 U.S. 824, 76 
L.Bd. 1433. 

48. U.S.—Krlebel v. U. S., CCA.!!!., 
8 F.2d 692, certiorari denied 46 S. 
Ct. 119, 269 U.S. 682, 70 LuBd. 424, 
and 46 S.Ct 120, 269 U.S. 683, 70 
Ij.Bd. 424. 

49. U.S.—^Lesselyoung v. U. S., C.C. 
A.Minn., 18 F.2d 472, certiorari de¬ 


nied 48 S.Ct. 31, 276 U.S. 535. 72 
L.Bd. 412. 

50. U.S.—^Lesselyoung v. U. S., su- 
pra. 

51- U.S.—Norcott v. United States, 
C.C.A.I11., 65 P.2d 913, certiorari 
denied U. S. v. Norcott, 64 S.Ct. 
130, 290 U.S. 694, 78 L.Bd. 697, U. 
S. V. Bennett, 64 S.Ct. ISO, 290 U. 
S. 694, 78 Ii.Bd. 697, U. S. v. Pack- 
er. 64 S.Ct. ISO, 290 U.S. 694, 78 
L.Bd. 697, U. S. v. CarroU. 64 S.Ct. 
130, 290 U.S. 694, 78 L.Bd. 697, and 
U. S. V. Needham, 64 S.C?t 130, 290 
U.S. 694, 78 L..Bd. 697—U. S. v. 
Main, l>.C.Tex., 28 F.Supp. 560. 

52. U.S.—U. S. V. Maln, supra. 

53. U.S.—Stearn v. U. S., CC.A.Va., 
18 F.2d 465, certiorari denied 48 
S.Ct 36, 276 U.S. 689, 72 L..Bd. 
414. 

54. U.S.—^Baker v. U. S., C.C.A-Ar3E., 
115 F.2d 533, certiorari denied 61 
S.Ct. 711, 312 U.S. 692, 85 LJBd. 
1128, rehearing denied 61 S.Ct. 731, 
312 U.S. 715, 86 LuEd. 1146, mo- 
tion denied, C.C.A,, 139 F.2d 721, 
rehearing denied 65 S.Ct. 1399, 326 
U.S. 894, 89 l/.Bd. 2006. 

Hetltioiui persons 

In prosecution for uslng malis In 
furtherance of scheme to defraud by 
representlng that defendants had 
discovered and were applylng, at 
their hospitals, a sure cure for cer¬ 
tain diseases and allments, the fact 
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that lin two counts defendants were 
charged with havlng caused the mail 
matter to he dellvered to flctitious 
names employed by post office in- 
spectors was not materlal.—^Baker v. 
U. S., supra. 

55- U.S.—^Bauman v. U. S., C.C.A. 
La., 166 F.2d 534—Huntley v. 
Schilder, C.C.A.Okl., 125 F.2d 260 
—^U. S. V. Monjar, I>.C.Del., 47 F. 
Supp. 421, affirmed, C.CJL, 147 F. 
2d 916, certiorari denied Monjar v. 
U. S.. 66 S.Ct. 1191, two cases, 325 
U.S. 869, 89 KBd. 1979, Cook v. U. 
S., 66 S.Ct. 1192, 326 U.S. 869, 89 
L.Ed. 1979, Drew v. U. S., 65 S.Ct- 

1192, 326 U.S. 869, 89 L.Bd. 1979, 
Jones V. U. S., 66 S.Ct 1192, 325 
U.S. 859, 89 If.Bd. 1979, Moore v. 
U. S., 66 S.Ct. 1192, 826 U.S. 859, 
89 L.Ed. 1980, Cfendlin v. U. S., 65 
S.Ct. 1193, 326 U.S. 859, 89 L.Bd. 

1980, Fit 2 !patrick v. U. S., 66 S.Ct. 

1193, 326 U.S. 869, 89 L.Bd. 1980, 
Llndh V. U. S., 66 S.Ct. 1193, 325 

U. S. 869, 89 LuBd. 1980, -Willard 

V. U. S.. 65 S.Ct 1198, 326 U.S. 869, 
89 L.Bd. 1980, Cruser v. U. S., 66 
S.Ct. 1194, 325 U.S. 859, 89 luBd. 

1981, and Maddams v. U. S., 65 S. 
Ct 1194, 326 U.S. 869, 89 L.Ed. 
1981—U. S. V. Brown, D.CJN-.T., 6 
F.Supp. 81, affirmed, C.C.A., 79 F.2d 
321, certiorari denied McCarthy v. 
U. S., 56 S.Ct 309, 296 U.S. 650, 80 
L.Ed. 462. 

49 CJ. P 1214 notes 28, 30. 
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plead the mailing of the matter -with great certainty 
as to time, place, and circumstance, where that is 
necessary in order to advise accused of the exact 
nature of the accusation against him, so that he may 
properly prepare his defense, and be able to make 
use of a conviction or acquittal as a protection 
ag^ainst any further prosecution for the same of- 
fense.56 An allegation which specifically charges 
the use of the mails and that the scheme was one 
which reasonably contemplated the use of the 
mails may be sufficient,^7 and it need not definitely 
state accused’s connection with the mailing of the 
matter.58 Under an indictment alleging that ac¬ 
cused caused a certain letter to be delivered by 
mail, it was held not necessary to allege how, or 
in what way, or by what means, accused caused the 
letter to be mailed.^^ An allegation that accused 
deposited, or caused to be deposited, a letter or 
packet in the post office®® or in an authorized de- 
pository for mail matter in a stated city,®^ that 
accused took or received a letter or packet from 
the post office,or that accused caused matter to 
be delivered by mail,®® sufficiently charges use of 
the mails, and it has been held that an indictment 
which charges that accused caused to be adver- 
tised in a newspaper as of a certain date a scheme 
to defraud subscribers is not fatally defective, al- 


though it fails to allege the time when the news¬ 
paper was placed in the mails.®^ It is not necessary 
to use the word ‘'knowingly’’ in charg^ng the de- 
positing of letters in the mails in execution of a 
scheme to defraud, where this is necessarily im- 
plied from the other averments.®® 

Failure of the indictment to allege the date when 
the scheme for using the mails to defraud was 
devised does not vitiate the indictment on the 
§n’oimd that, for all that appears, the offense 
charged was barred or could have been barred by 
the statute of limitations, where the indictment 
shows that the letters in furtherance of the scheme 
were written and mailed within the period pre- 
scribed by the statute for prosecutions for using 
the mails to defraud.®® For the same reason 
an indictment which alleges the devising of the 
scheme on one date and the use of the mails on 
another is not objectionable as charging the com- 
mission of the offense on two separate dates.®7 An 
indictment which alleges that a "scheme was formed 
on a designated date and continued and consum- 
mated from day to day until another designated 
date charges but one scheme to defraud.®® An 
indictment which shows that the mailing did not 
take place tmtil after the scheme was consummat- 
ed does not charge an offense under the statute.®® 


56. U.S.—Colburn v. U. S., Mo.» 223 
P. 590, 139 C.C.A. 136, certiorari 
denied 36 S-Ct. 163, 239 U.S. 643. 
60 li-Pd. 483. 

49 C.J. p 1216 notes 42, 43. 

57. TJ.S.—BCyney v. U. C.C-A. 

Micli.» 44 P.2d 134, certiorari de¬ 
nied 51 S.Ot. 347, 283 U.S. 824, 75 

l i. Pd. 1438. 

49 OJ. p 12X4 notes 29, 30. 
AvexmeiLis lield snfflcient 
U.S.—Mitchell v. U. S., aCJLN.ld., 
126 P.2d 560, certiorari denied 62 
S.Ct. 1307, 316 U.S. 702, 86 L.Ed. 
1771, rehearlng denied 65 S.Ct. 855, 
324 U.S. 887, 89 L..Bd- 1436—Have- 
ner v. U. S., C-C-AJECao., 49 F.2d 
196. certiorari denied 52 S.Ct. 24, 
284 U.S. 644, 76 L.Ed. 647—Ooch- 
ran v. U. C.CJLMlnn., 41 P.2d 
193 — ^xj. s. V. Procter & Gamble 
Co., D.O.Mas3., 47 F.Supp. 676. 

49 C.J. P 1214 notes 29[a], 30[a]. 

58. U.S.—Lamb v. U. S., C.C.A.Ga., 
115 P.2d 167—Hart v. U. S., aC.A. 
Lia., 112 F.2d 128, certiorari dis- 
missed 61 S.Ct. 6, 311 U.S. 722, 85 

lj. Ek3. 491, certiorari denied 61 S. 
Ct. 60, 311 U.a 684, 86 L.Bd. 441, 
relieaxlng denied 61 S.Ct. 131, 311 
U.S. 726, 85 LuEd. 473—Splvey v. 
U. S., C-OA-AIa., 109 P.2d 181. cer¬ 
tiorari denied 60 S.Ct. 1079, 310 
U.S. 631, 84 I..£3d. 1401. 

69. U.S.—Graham v. U. S., C.C.AJ7. 
H.* 120 F.2d 643—Smiib v. U. a. 


C.O.A.Ga., 61 F.2d 681, certiorari 
denied 63 S.Ct 401, 288 U.S. 608, 
77 LuBa. 983. and Bllla v. U. S., 53 
S.Ct 402, 288 U.S. 607, 77 L.Ed. 
982, followed in. C.C.A., Fowler v. 
Aderhold, 73 F.2d 998. 

Causia^ Tnafis to be used 
In prosecution for causing mails 
to be used to promote fraud, indict¬ 
ment need not allege that letter was 
placed or caused to be placed In 
mails for purpose of executlng 
scheme to defraud.-U. S. v. Graham, 
D.C.N.Y., 8 F.Supp. 87. 

60. U.S.—Graham v. U. S., C.CJLN, 
M., 120 P.2d 643. 

31 C.J. p 696 note 67 W —49 ax p 
1214 note 81. 

ei- U.S.— U. Sw v. Herarig, U.ClSr.T., 
26 P.2d 487. 

69. U.S.—Stokes v. U. S,. Ala., 16 S. 
Ct 617, 167 U.S. 187, 39 U-Ed. 667. 

63. U.S.—Hyney v. U. S., C.C.A. 
Mich., 44 F.2d 134, certiorari de¬ 
nied 51 S.Ct 347, 283 U.S. 824, 75 
JjJEXL. 1438. 

Delivexy aocordlag to dlrectioiL 
Indictment charging that defend¬ 
ant caused to be sent and delivered 
by post Office a letter addressed to 
himself, pursuant to fraudulent 
scheme to obtain money under prom- 
ise of fumishing garments for home- 
work, , was held sufficient wlthout 
charging that defendant caused let- 
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ter to be delivered according to dl- 
rection thereon.—U. S. v. Guest C.C. 
A-N.T., 74 F.2d 730, certiorari denied 
Guest V. U. S.. 56 act 654, 295 U.S. 
742, 79 Li.Bd. 1688. 

64. U.S.—Weatherby v. U. ®., C.CJL 
Okl., 150 F.2d 466. 

65. U.S.—Samuels v. U. S., Kan., 
232 P. 636, 146 C.C.A. 494, Ann. 
Cas.igiTA 711. 

66. U.S.—Lelles v. U. S., C.G.A. 
Wash., 120 P.2d 447, certiorari de¬ 
nied 62 S.Ct. 108. 314 U.S. 636, 86 
UEd. 603—Munch v. U. S., aC.A. 
Fla., 24 F.2d 618. 

67. U.S.—Sandals v. U. S., Ohlo, 213 
P. 669, 130 C.C.A. 149. ‘ 

ea U.S.— u. s. v. Herzig, D.C.2Sr.T., 
26 F.2d 487. 

49 C.X p 1215 note 47. 

69. U.S.—Dyhre v. Hudspeth, C.C. 

A.Kan.. 106 F.2d 286. 

Use of mails b^ore oonsmumatloii 
of scheme suffloieiLtly shown 
U.S.—Bauman v. U. a, C.C.A.Lia., 166 
P.2d 634—U. S. V. Earnhardt, C.C. 
A.Ind., 163 F.2d 472, certiorari de¬ 
nied 66 S.Ct 1350, 828 U.S. 858, 90 
Li.Ed. 1629—^Rosenbloom v. Hunt- 
er, C.C.A.Kan.. 143 P.2d 678—U. S. 
V. I/eche, D.C.Lia., 34 F.Supp. 982, 
afflrmed, C.CA.., Leche v. U. S., 118 
F.2d 246, certiorari denied 62 S.Ot. 
73, 314 U.S. 617, 86 L..Ed. 496, re- 
hearing denied 62 S.Ct. 295, 314 
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Ifitent to execute hy use of mails. It is not nec- 
essary to allege that accused intended as a part 
of the scheme to use the mail to carry out the 
purposes of the scheme,*^** as was the case under 
an earlier statute.^^ 

(2) Nature and Contents of Matter Mailed 

It Is not necessary to set out In the Indictment the 
contents of the matter mailed provided it Is sufficiently 
identified. 

While it has been said that dt would be better 
pleading to set out in the indictment the contents 
of the letters or other matter deposited in the 
mails in furtherance of the scheme to defraud,'^^ 
the courts have uniformly held that it is not nec¬ 
essary, to the sufficiency of the indictment, to do 
so,73 provided the letter or other matter is suifi- 
ciently identifiedJ^ It is not necessary to descend 
into particulars in describing l3ie communication'^^ 
or to identify it so specifically that no other com- 
munication would fit the description.76 The indict¬ 
ment need not allege specifically that the letters or 
other Communications had any directions thereon^'^ 
It is unnecessary to allege that the letter was 
inclosed in an envelope^* on which was placed the 
proper postage,*^^ since the term “letter,” when 
used in the indictment, signifies a communication 


§ 60 

inclosed, sealed, and stamped, and being carried 
as first-class mail.so In like manner, it is unneces¬ 
sary to allege that postal cards were official gov- 
emment postal cards^^ or that accused had placed 
proper postage on them.®® 

In accordance with principies considered, supra 
§ 49 c (3), the letter or other writing set out dn 
the indictment must have had some relation to the 
scheme, 8 3 and it must have been deposited in the 
mail with the intent of assisting in carrying the 
scheme into effect;*^ but the fact that a letter 
does not show on its face that it was sent in fur¬ 
therance of the scheme does not render the in¬ 
dictment insufficient.®® The indictment need not 
show in what way the letter could have aided in 
carrying out the scheme it is enough to allege 
that it was mailed in the execution of the scheme,3*^ 
unless the letter or writing clearly shows on its 
face that it probably could not have had any ef- 
fect in the furtherance of the scheme. 38 

The indictment need not allege that the matter 
mailed in furtherance of the scheme indicated 
on its face an intent to defraud,39 or that it was 
cakulated to be effective in carrying out the 
scheme,®® or that the contents of the letter or oth¬ 
er matter mailed in furtherance of the scheme to 
defraud were false.®^ Where the indictment alleges 


U.S. 712. S6 L,.Ed. 667—U. S. v. 
Spielbersrer. D.C.Va,, 28 F.Supp. 
380. 

70. U.S.—^Wolpa V. U. S., C.C.A.Neb., 
86 F.2d 35, certiorari denied 67 S. 
Ct. 317, 299 U.S. 611, 81 L.Ed. 451. 

49 C.J. p 1211 note 80. p 1214 note 
26. 

71. U.S.—U, S. V, Toung-, Ala., 34 
S.Ct. 303, 232 U.S. 156, 68 L.Ed. 
648. 

49 C.J. p 1211 note 81, p 1214 note 
27. 

72. U.S.—^U. S. V. Wupperman, D.C. 
N.Y., 215 P. 136, 

49 C.J. P 1214 note 34. 

73. U.S.—Haxtwell v. U. S., C.C.A 
Ala., 107 P.2d 359. 

49 C.J. p 1214 note 36. 

74. U.S.—^Tenenbaum v. U. S.. C.C.A. 
Ga.. 11 P.2d 927—U. S. v. Wupper¬ 
man. D.aN.T., 216 P. 136. 

75- U.S.—Moffltt V. U. S.. C.C.AOkl., 
154 F.2d 402, certiorari denied 66 S. 
Ct. 1343, 828 U.S. 853, 90 L.Bd. 
1625. 

76. U.S.—U. S. V, Guest. C.C.AN.Y., 
74 P.2d 730, certiorari denied 
Guest V. U. S., 56 S.Ct. 654, 296 U. 
S. 742. 79 L.Ed. 1688. 

77. U.S.—Hyney v. U. S., C.C.A 
Mich., 44 P.2d 134, certiorari de¬ 
nied 61 S.Ct. 347, 288 U.S. 824. 76 
L.Ed. 1438. 


78. U.S.—Wolpa V. U. S., C.CA.]Sreb., 
86 P.2d 35. certiorari denied 57 S. 
Ct 317, 299 U.S. 617, 81 L.Ed. 461. 

79. U.S.—^Wolpa V. U. S., supra. 
AUesratloii. that letter was stamped 

when it was deposited in the mails 
is not necessary to the statement of 
an offense under the mall-fraud stat- 
utes.—^Hartwell ▼. U. S.. C.C.AAIa., 
107 F.2d 369. 

80. U.S.—Wolpa V. U. S., aCJ^N^eb., 
86 F.2d 36. certiorari denied 67 S. 
Ct 317, 299 U.S. 611, 81 ^^.Ed. 451 
—Hyney v. U. S., C.C.A.M:ich., 44 
P.2d 134, certiorari denied 51 S.Ct 
347, 283 U.S. 824. 76 L.Ed. 1438. 

81. U.S.—Wolpa V. U. S.. C.C,AKeb.. 
86 P.2d 35, certiorari denied 67 S. 
Ct 817, 299 U.S. 611, 81 L.Bd. 451. 

82. U.S;—Wolpa V. U. S., supra. 
Term <<po8tal oard" could have con- 

veyed no other meanlng' than that of 
official United States postal card 
with postage stamp prlnted thereon. 
—^Wolpa V. U. S., supra. 

83. U.S.—^U. S. V. Crummer, C.C.A. 
Ean., 161 F.2d 968, certiorari de¬ 
nied 66 S.Ct 704, 327 U.S.” 785, 90 
L.Ed. 1012. 

Belation held suffioleiLt 

U.S.—Baker v. U. S., aCJLArk., 116 
F.2d 533, certiorari denied 61 S.Ct 
711, 812 U.S. 692, 85 L.Bd. 1128, 
rehearing* denied 61 S.Ct 731, 312 
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U.S. 716, 86 L.Ed. 1145, motion 
denied, C.C.A., 139 F.2d 721, re- 
hearingr denied 65 S.Ct 1399, 325 
U.S. 894, 89 L.Ed. 2005. 

84. U.S.—U. S. V. Crummer, CC.A. 
Ean., 151 F.2d 958, certiorari de¬ 
nied 66 S.Ct 704, 327 U.S. 785, 90 
L.Bd, 1012. 

85. U.S.—^U. S. V. Crummer, supra— 
Muench v. U. S., C.C.AMo., 96 P. 
2d 332—U. S. V. Main, D.C.Tex., 28 
F.Supp. 550. 

86. U.S.—^Hartwell t. U. S., C.C.A. 
Ala., 107 P.2d 369. 

87. U.S.—^U. S. V. Crummer, C.C.A. 
Ean.. 151 F.2d 968, certiorari de¬ 
nied 66 S.Ct 704, 327 U.S. 786, 90 
L.Bd. 1012—Stewart v. U. S., C.C. 
A.MO., 300 P. 769. 

88. U.S.—^U. S. V. Crummer. C.C.A. 
Ean., 161 P.2d 968, certiorari de¬ 
nied 66 S.Ct 704. 327 U.S. 785, 90 
L.Bd. 1012—Stewart v. U. S., C.C. 
A.Mo., 300 F. 769. 

89. U.S.—^Byron v. U. S., C.C.A. 
Wash., 273 F. 769, certiorari de¬ 
nied 42 S.Ct 94, 257 U.S. 635, 66 
L.Ed. 418. 

90. U.S.—^Rosenbloom y. Hunter, C. 
C.AEan., 143 F.2d 673. 

49 C.J. P 1215 note 39. 

91. U.S.—^Robinson v. Ui E, GCLA. 
Cal., 33 F.2d 238. 

49 C.J. P 1215 note 40. 
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§ 50 

that the contents were false, that part of the in- 
dictment may t»e considered as surplusage.92 

d. Xssnes, Pioof, and Yariamce 

While It is not necessary to prove every averment 
In the Indictment !n a prosecution for using the malis to 
defraud, ali the materlal allegations must be proved. 

Wihile it is not necessary to prove every aver- 
ment in the indictment in a prosecution for using 
the mails to defraud,®^ ali the material allegations 
must be proved.®^ The existence of the scheme 
must be proved substantially as alleged in the in¬ 
dictment® 5 It is sufficient to prove, in accordance 
with allegations in the indictment, that there was 
a scheme to defraud, that the mails were used or 
caused to be used in furtherance of the scheme, 
and that the scheme was one which reasonably con- 
templated the use of the mails,®® and, if this is 
shown, it is unnecessary to prove accused’s con- 
nection with the mailing of the matter.®^ A spe- 
cific intent to defraud need not be shown where 


an intent to defraud is obvious from the nature of 
the scheme itself.®® In the absence of an express 
allegation in the indictment that defendants in- 
tended to defraud every one who deposited mon- 
ey with them, the government is not bound to 
prove such an intent,®® but it is otherwise where 
the indictment expressly alleges that defendants 
intended to defraud every one with whom they 
dealt, since, in these circumstances, the government 
is bound to prove the charge as made.i Trivial de- 
tails or matters need not be proved.® 

Where the scheme is made up of many ele- 
ments, it is essential to prove a sufficient number 
of the elements of the scheme, so that the jury 
may be justified in finding the existence of the 
scheme;® but no particular element need be proved, 
if the other elements, when proved, are sufficient 
to establish the scheme.^ It is not necessary to 
prove every misrepresentation charged in the in¬ 
dictment,® but it will be sufficient if enough of the 


92. U.S.—^Tenenbaum v. XT. S.t C.C. 
A.Ga.. 11 F.2d 927. 

93. U.S.—Holmes v. U. S., C.C.A. 
Neb., 134 F.2d 125, certiorari de- 
nied 63 S.Ct. 1434, 319 U.S. 776, 87 
KEd. 1722—Butler v. U. S.. C.C.A, 
UtabL, 53 F.2d 800. 

49 O.J. p 1214 note 20, p 1216 note 
72. 

Plaa of esoape 

PSallure to prove alleiration re- 
spectln^r defendanfs plan for escape 
from predicament in which fraud 
plaoed him will not upset a convic- 
tion.—Alford v. U. S., C.OJ^Cal., 41 
F.2d 157, reversed on other ^ounds 
61 S-Ct. 218, 282 U.S. 687, 75 L.Ed. 
624. 

Parffoi&B defranded 

Contention that evldence tendingr 
to Show only some purchasers of se- 
curities were defrauded was Insuffl- 
cient under indictment for usingr 
mails to defraud chargring intentlon 
to defraud all purchasers was held 
without merlt.—Stephens v. U. S., C. 
C.A.CaI., 41 F.2d 440, certiorari de- 
nied Spicer v. U. S., 61 8,Ct 83, 282 
U.S. 880. 76 L.Ed. 777. 

94. U.S.—Post v. U. S., Fla, 135 F. 
1, 67 aC.A, 669, 70 L.R-A. 989, re- 
hearlng: denied 136 F. 1022, 67 C.C. 
A. 679, 70 L.R.A. 989. 

Prandulent Oharaeter of soheme and 
falsity of representations 
U.S.—^Holmes v. U. S., C.C.A.Neb., 
134 F.2d 126, certiorari denied 63 
S.Ct. 1434, 319 U.S. 776, 87 L.Ed. 
1722. 

Uadlinff of letter 

U.S.—U, S. V. Bergr, C.C.AJ!^‘.J., 144 
P.2d 173. 


[ 93 F.2d 427—U. S. v. Corlin, U.C. 

! Cal., 44 F.Supp. 940. 

49 aX P 1216 note 74. 

96. U.S.—Stelner v. U. S.. C.C.A.L.a, 
134 F.2d 931, certiorari denied 63 
S.CL 1439, 319 U.S. 774, 87 L.Ed. 
1721—Spivey V. U. S., C.C.A.Ala.. 
109 F.2d 181, certiorari denied 60 
S.Ct. 1079. 310 U.S. 631, 84 L.Ed. 
1401. 

97. U.S.—Lamb v. U. S., C.aA.Ga, 

, 116 P.2d 167—Hart v. U. S., 112 

F.2d 128, certiorari dismissed 61 
S.Ct. 6. 311 U.S. 722, 85 L.Ed. 491, 
certiorari denied 61 S.Ct. 60, 311 
U.S. 684, 85 L.Ed. 441, rehearing 
denied 61 S.Ct. 131, 311 U.S. 726. 
86 L.Ed. 473—Spivey v. U. S., C. 
C.A.Ala, 109 F.2d 181, certiorari 
denied 60 S.Ct 1079, 310 U.S. 631, 
84 L.Ed. 1401. 

98. U.S.—Walker v. U. S., Wash., 
152 F. 111, 81 C.C.A. 329. 

49 C.J. p 1204 note 86. 

99. U.S.—Stem v. U. S., N.T., 223 
F. 762, 139 C.C.A. 292. 

1. U.S.—U. S. V. Staples, D.C.Mich., 
45 F. 195. 

2. U.S.—Johnson v. U. S.. C.C.A.Ky.. 
82 F.2d 500, certiorari denied 56 
S.Ct 957, 298 U.S. 688, 80 L.Ed. 
1407. 

Place of hancrinsr flotltlous certlfloate 
In prosecution for the use of the 
mails to defraud by Issuance of flcti- 
tious medical and chiropractic di- 
plomas and llcenses to practice med¬ 
icine, surgery, and chiropractic to 
be displayed on waJls of ofiices of 
persons to whom they were Issued, 
grovernment was not requlred to 
Show exact spot on wall on which 
such fictitlous certiflcates and li- 
censes were hungr.—Alexander v. U., 

362 


'S., C.C.A.MO., 95 F.2d 873, certiorari 
denied 69 S.Ct 99. 305 U.S. 637, 83 
L.Bd. 409, Debeh v. U. S., 69 S.Ct 
99, 306 U.S. 637, 83 L.Ed. 409, Lind- 
say V. U. S., 69 S.Ct 100, 30>6 U.S. 
637, 83 L.Ed. 409, and 59 S.Ct 100, 
305 U.S. 687, 83 L.Bd. 410. 

3. U.S.—^Mathews v. U. S., C.CJi. 
Neb., 16 F.2d 139. 

4. U.S.—Holmes v. U. S., C.C.A. 
Neb., 134 F.2d 126, certiorari de¬ 
nied 63 S.Ct 1434, 319 U.S. 776, 

87 L.Ed. 1722—Baker v. U. S., C.C. 
A.Ark., 116 P.2d 633, certiorari de¬ 
nied 61 S.Ct 711, 312 U.S. 692, 86 
L.Ed. 1128, rehearln^ denied 61 

S.Ct 731, 312 U.S. 716, 85 L.Ed. 
1145, motion denied, C.C.A., 139 P. 
2d 721, rehearing denied 65 &Ct 
1399, 826 U.S. 894, 89 L.Ed. 2006— 
Cowl V. U. S., C.C.A.Neb., 35 F.2d 
794. 

49 C.J. .p 1216 note 78. 

5. U.S.—Ballard v. U. S., C.C.A.Csa., 
138 P.2d 640, reversed on other 
grrounds 64 S.Ct 882, 322 U.S. 78, 

88 L.Ed. 1148—Holmes v. U. S.. 
C.C.A.Neb., 134 P.2d 126, certio¬ 
rari denied 63 S.Ct 1434, 913 U.S. 
776, 87 L.Bd. 1722—Graham v. U. 

5.. C.C.A.N.M., 120 P.2d 643—Baker 
V. U. S., C.C.A.Ark., 116 P.2d 633, 
certiorari denied 61 S.Ct 711, 812 

U. S. 692, 85 L.Ed. 1128, rehearingr 
denied 61 S.Ct 731, 312 U.S. 715, 
8>6 L.Bd. 1145, motion denied 139 P. 
2d 721, rehearinff denied 66 S.Ct 
1399, 326 U.S. 894, 89 L.Ed. 2006— 
Weber v. U. S., C.C.A.Utah, 80 P. 
2d 687—Levine v. U. S., C.C.A. 
Wash., 79 P.2d 364—^Rude v. U. 

5., C.C.A.C 0 I 0 ., 74 P.2d 673—Belt 

V. U. S., C.C.A.Tex., 73 P.2d 888, 
certiorari denied 56 S.Ct 613, 294 
U.S. 713, 79 L.Ed. 1247—Goldsteln 


95. U.S.—Hass v. U. S, C.C.A.Iowa, 
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misrepresentations to prove the scheme are shown.® 

Evidence admissible under pleadings. General 
rules relating to the admissibility of evidence un¬ 
der pleading’s in criminal prosecutions, as discussed 
in Indictments and Informations § 253, apply in 
prosecutions for use of the mails to defraud.^ Evi¬ 
dence of the mailing of letters other than those 
set out in the indictment, but of similar character, 
is admissible to show the character of the scheme® 
and its participants,® or to show intent to defraud.10 

Variance, General rules, as discussed in In¬ 
dictments and Informations §§ 254-270, govem as 
to what constitutes,!! and what does not consti¬ 
tute,a variance. Where the continuity of a 
scheme is relied on, the govemment is not limited 
strictly, in point of time, to the starting point it 
ohooses to designate in the indictment,although 
the govemment may circumscribe itself to the pe- 
riod it chooses through the evidence it offers.i^ 
Defendant cannot be convicted on evidence suffi¬ 
cient to sustain an offense not charged,!® al¬ 
though such offense is equally within the statute.^® 


If the indictment charges a specific scheme for a 
specific purpose, then proof of the use of the mails 
after the purpose has been achieved will not author- 

ize a conviction.i7 

§ 51, - Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presnmplaoiis and Burden of Proof 

General rules In criminal prosecutions appiy as to 
presumptions In prosecutions for using the mails to de- 
fraud. The burden is on the govemment to prove the 
essentiai elements of the offense. 

General rules in criminal prosecutions, as dis¬ 
cussed in Criminal Law §§ 579-599, apply as to 
presumptions in prosecutions for using the mails 
to defraud.1® There is no presumptipn. that a 
sche me to defraud, once established, continues to 
exist.i^ In a prosecution for using the mails to 
deffaud, the burden is on the govemment to prove 
the essentiai elements of the ofTense.20 The bur- 


V. TT. S., CjC.A.Mo., 68 F.2d 609— 
Havener v. U. S., C.C.A.B:an., 49 F. 
2d 196, certiorari denied 52 S.Ct. 
24. 284 TT.S. 644, 76 L..EcL 647— 
Lewls V. XJ. S., C.C.A.Cal., 38 F.2d 
406—Oowl V. U. S.. C.C.A.Neb.. 35 
F.2d 794. 

49 C.J. p 1216 note 79. 

6. TJ.S.—Graham v. U. S., C.C.AJT. 
ML. 120 F.2d 643—Weber v. U. S., 
C.C,A.XItah, 80 F.2d 687—Rude v. 
TT. S.. aCJLColo., 74 P.2d 673—j 
Goldstein v. TT. S., C.C.A.M 0 ., 63 F. | 
2d 609—Havener V. TJ. S^, C.C.A. 
gan.. 49 F.2d 196, certiorari de¬ 
nied 52 S.Ct. 24. 284 U.& 644, 76 
L..Bd. 647. 

49 ax p 1216 note 79. 

7- T7.S.—Troutman v. TJ- S., C.C.A. 

Colo.. 100 F.2d 628. 

49 C.X p 1216 note 86. 

& TT.S.—^Morris v. TT. B., G.O.A.L>a., 
112 F.2d 522, certiorari denied 61 
S.Ct 41, 311 TJ.S. 653, 85 KEd. 418 
—^Morgan v. TT. S., C.C!.A.Ark., 98 
F.2d 478. certiorari denied 69 S.Ct. 
229, 806 U.S. 648. 83 LuEd. 419, 
rehearinsr denied 69 S.Ct. 248, 306 
T7.S. 674, 88 li.Ed. 437. 

9. TT.S.— yLorgan v. TT. S., supra. 

10. TT.S.—^I>avls V. TT. S., O.CXA.Ark., 

9 F.2d 826. 

49 ax p 1219 note 23. 

11- TT.SL—Epstein v. TT- S., CJL 
Mlch., 174 P.2d 764. 

49 ax p 1216 note 87. 

Vaiianoe lield fatal 

U.S.—^Epstein v. U. S., supra. 

la. U.S.—U. S. V. Epstein, C.C.A. 
N.T., 154 F.2d 806, certiorari de¬ 


nied 66 S.Ct. 1360, 828 U.S. 868, 
90 L.Ed. 1629—Alexander v. U. 
S., C.C.A.MO.. 95 P.2d 878, certio¬ 
rari denied 69 &Ct. 99, 306 U.S. 
637, 83 L.Ed. 409, Debrii v. U. ‘S., 
59 S.Ct. 99, 306 U.S. 637, 83 KEd. 
409, Lindsay v. U. S., 59 S.Ct 100, 

I 306 VJS. 637, 88 L..Ed. 409 and 69 
S.Ct. 100, 805 VJS. 637, 88 Ii.Ed. 
410—Corbett v. U. 8., C.CA..M:o., 
89 F.2d 124—Weber v. U. S., C.C. 
A-Utabi. 80 P.2d 687—U. S. v. Weis- 
man, aC.A-lSr,T., 83 P.2d 470, 107 
A.L.R. 293. Certiorari denied 
Weisman v. U. 'S., 67 S.Ct. 22, 299 
U.S. 660, 81 L..Ed. 412, rehearlng: 
denied 67 &Ct 113, 229 U.S. 621, 
81 L..Ed. 467. 

49 ax p 1216 note 88. 

TSrot fatal variance 

U.S.—Steiner v. U. S., C.aA.Iia., 134 
F.2d 931, certiorari denied 63 S.Ct. 
1439. 819 U.B. 774, 87 L.Ed. 1721 
—^U. S. V. Rosenfeld, C.C.A.N.T., 
67 F.2d 74, certiorari denied Nach- 
man v. U. S., 52 S.Ct. 642, 286 

U. S. 666, 76 L.Ed. 1290—Kercheval 

V. U. S., aaA.Tex., 36 F.2d 766, 
certiorari denied 50 S.Ct 361, 281 
U.S. 746, 74 L.Ed. 1157—^Perry v. 
U. S., C.CJLN.M., 136 P.2d 109, cer¬ 
tiorari denied 64 S.Ct 44, 320 U.S. 
743, 88 L.Bd. 441—U, S. v. Wemes. 
C.aA.m., 167 F.2d 797—Harris v. 
U. S., C.aA.Md., 140 F.2d 667. 

13. U.S.—U. S. V. Corlin, D.aCal., 
44 F.Supp. 940. 

14. UjS.—U. SL V. Corlin, supra. 

15. U.S.—Gammon v. U. S., aaA- 
lowa, 12 F.2d 226—^Beck v. U. S., 
ISr.T., 146 F. 625. 76 C-OA. 417. 


16- U.S.—Beck v. U. S., supra. 

17. U.S.—Mitcliell V. U. SL, C.aA.N: 
ML, 118 F.2d 653. 

^tilling commnnieatlon 

The indictment xnust charge a 
continuing scheme or a scheme 
which conslsts of several parts, and 
the.proof must show that the com- 
munlcation was sent during the ex- 
istence of the scheme, before proof 
of a lulling communlcation, sent aft¬ 
er a person has parted wlth some- 
thing of value, wlll authorlze a con- 
viction.—^Mltchell v, U. 6., supra. 

18. U.S.—Hyney v. U. S., C.CA- 
Mlch., 44 F.2d 184, certiorari de¬ 
nied 61 S.Ct 847, 283 U.S. 824, 
76 U.Ed. 1438. 

49 C.X p 1217 note 90. 

Knowledge of falsity 
In prosecution for using mails to 
defraud in stock sale scheme, there 
is presumption that president, chlef 
stockholder, and active head of Cor¬ 
poration knew of falsity of flnanclal 
statement— "Byn&y v. U. B., C.C.A. 
Mich., 44 F.2d 134, certiorari denied 
51 S.Ct 347, 288 U.S. 824, 75 L.Ed. 
1488. 

Farticipation In formation of scheme 
Defendant accused of using mails 
to defraud Is concluslvely presumed 
to have known that it was unneces- 
sary that he should in flrst Instance 
have participated In formation of 
scheme to defraud.—Cochran v. U. 
S., aaA-Minn., 41 F.2d 193. 

19- U.S.—Merrill v. U. B., aCJL 
Mont.. 96 F.2d 669. 

20. U.S.—U. S. V. Carpenter, D.CJ7. 
T., 44 F.Supp. 664. 
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den is on the gtovernment to prove a scheme to 
defraud,^! the essentia! elements of the scheme ,22 
falsity of the statements and representations,^^ 
defendant^s knowing participation in the crime,^^ 
an intent to defraud,2S the use of the mails in fur- 
therance of the fraudulent -scheme,^5 and that the 
mailing was done within the jurisdiction of the 
court in which the prosecution is had.^7 The prose- 
cution must prove that the transaction, in further- 
ance of which the mails were used, was part of 
a scheme in which defendant was implicated,^* 
although it is not necessary to prove that defend¬ 
ant had any part in the immediate transactiones 
or knew of each individual and minute act in the 
execution of the scheme.30 Where there is other 
evidence sufficient to connect accused with the 
scheme and its execution, the govemment need not 
prove that accused personally wrote the letters^i 
or mailed them.ee 

The burden of proof is on the prosecution 
throughout the trial, and does not shift during 
the trial.e3 Once the existence of a scheme has 


been established, defendant does not have the 
burden of showing its termination,e4 since the 
prosecution has the burden of proving that the 
scheme was stili in existence when the mails were 
used.35 

It is not necessary for the government to prove 
that there was an intent on the part of defendants 
to execute their fraudulent scheme by the use of 
the mails, se that the matter sent through the mails 
was calculated to be effective in carrying out the 
scheme, 37 that every step of the scheme was ac- 
complished,e8 that the representations which the 
scheme contemplated would be made were actual- 
ly made,S9 or that the scheme was successful.40 
The government need not prove either the existence 
or extent of damage to the victims.^^ 

b. Admissibility 

(1) In genera! 

(2) Scheme to defraud and execution 

thereof 

(3) Intent 


21 . U.S.—Merrill v. U. S., C.C.A. 
Mont., 95 F.2d 669—U. S. v. Car- 
penter, D-C-N-T., 44 F.Supp. 654. 

22. XJ.S.—Alexander v. U. S., C-CA. 
Mo., 95 F.2d 873, certiorari de- 
nied 59 S.Ct. 99, 305 U.S. 637. 83 
L..Bd. 409, Debeh v. U. S.. 69 S.Ct. 

99, 306 U.S. 637, 83 L.Bd. 409, Llnd- 
say V. U. S., 69 S.Ct. 100, 306 U. 
S. 637, 83 L..Bd. 409, and 59 S.Ct. 

100, 315 U.S. 637, 83 L,Ed. 410. | 

23. U.S.—Holmes v. U. S., C.C.A- 
Neb., 134 F.2d 125, certiorari de- 
nled 63 S.Ct. 1434, 319 U.S. 776, 
87 L.Ed. 1722—U. S. v. Brown, C.C. 
A.N.T., 79 F.2d 321, certiorari de- 
nled MdCartliy v. U. S., 56 ‘S.Ct. 
309, 296 U.S. 650, 80 li-Bd. 462— 
Little V. U. S., aO.A.Colo., 73 F. 
2d 861, 96 A.L.R. 889.. 

24. U.&—^MsCTTOsky V. U. S., C.C.A. 
Or., 100 F.2d 968—U. S. v. Morley, 
CX).A.Ind., 99 F.2d 683, certiorari 
denied Morley v. U. S., 69 S.Ct. 463. 
306 U.S. 631, 83 L.Ed. 1033. 

25. U.S.—Troutman v. U. S., C.C.A. 
Colo., 100 F.2d 628—Shaddy v. U. 
S., aCJLColo., 30 F.2d 340. 

26h U.S.—-Whealton v. U. C.C.A- 
N.J.. 113 F.2d 710—U. S. v, Buck- 
ner, C.CJLN.Y., 108 P.2d 921, cer¬ 
tiorari denied Buckner v. U. S., 
60 S.Ct. 613, 309 U.S. $69, 84 L. 
Ed. 1016—U. S. V. Morley. aC.A. 
IndL, 99 F.2d 683, certiorari denied 
Morley ▼. U. S., 59 S-Ct. 463, 306 
U.S. 631. 83 L.Ed. 1033—U. S. v, 
Baker, aC.A-N.T., 50 F.2d 122— 
Berliner v. U. S-. C.C.A.N.J.. 41 
P.2d 221—U. S. V. Decker. D.C.Md.. 
51 F.Supp. 10, affirmed, C.OJL, 


Decker v. U. S.. 140 F.2d 378, 161 
A.L.R. 764—U. S. v. Carpenter, D. 
ClSr.Y., 44 F.Supp. 654. 

49 C.J. p 1217 note 93. 

27. U.S—U. S. v. Coken, C.C.A.N.Y., 
145 F.2d 82, certiorari denied 66 S. 
Ct 553, 323 U.S. 799, 89 L.Ed. 638, 
four cases, and 65 SCt. 554, 323 
U.S. 800, 89 L.Ed. 638—U. S, v. 
Herzig. D.C.N.Y.. 26 F.2d 487. 

28. U.S.—U. S. V. Epstein, C.C.A. 
ISr.Y., 164 F.2d 806, certiorari de¬ 
nied 66 S.Ct. 1360, 328 U.S 858, 
90 L.Bd. 1629—U. S, v. Cohen, C.C. 
A-N.Y., 146 F.2d 82, certiorari de¬ 
nied 65 SCt 663, 323 U.S. 799. 89 
L.Ed. 637, four c^es, and 65 S. 
Ot. 554, 323 U.S. 800, 89 L.Ed. 638. 

29. U.S.—U. S. V. Epstein, CJC.A.N. 
Y., 154 F.2d 806, certiorari denied 
66 SCt 1350, 328 U.S. 868, 90 
L.Ed. 1629—U. S. v. Cohen, C.CA.. 
N.Y., 146 F.2d 82, certiorari denied 
65 SCt 653, 323 U.S. 799, 89 L.Ed. 
637, four cases, and 65 S.Ct 554, 
323 U.S. 800, 89 L.Ed. 638. 

30. U.S.—Shreve v. U. S., C.C.A- 
Ariz., 103 P.2d 796, certiorari de¬ 
nied 60 SCt 84, 308 U.S. 670, 84 
L.Ed. 479. 

31. U.S.—Shreve v. U. S., supra. 

32 . U.S.—Shreve v. U. S., C.C.A. 
Ariz., 103 P.2d 796, certiorari de¬ 
nied 60 SCt 84, 308 U.S. 570, 84 
L.Ed. 479. 

3S U.S—Post V. U. S., Fla., 135 F. 
1, 67 aCA. 669, 70 L.R.A. 989, 
rehearing denied 135 F. 1022, 67 C. 
C.A. 679—Melton v. U. S, Ala., 120 
F. 604, 67 C.C.A. 134. 

3C4 


34. U.S.—Merrill v. U. S., C.C.A. 

Mont, 96 F.2d 669. 

35- U.S.—^Merfill v. U. S., supra, 

36. U.S.—Morris v. U. S., C.C.A.La,, 
112 F.2d 522, certiorari denied 61 
S.Ct 41, 311 U.S 663, 85 L.Bd. 418. 

37. U.S.—^Rosenbloom v. Hunter; C. 
C.A.Kan., 143 F.2d 673—Tincher v. 

U. S., C.C.A.W.Va,, 11 F.2d 18, cer¬ 
tiorari denied 46 S.Ct 476, 271 

- U.S. 664, 70 L.Ed. 1189. 

38. U.S.—^Alexander v. U. S., C.C.A. 
Mo., 96 F.2d 873, certiorari denied 
69 S.Ct 99, 305 U.S 637, 83 L.Ed. 
409, Debeh v. U. S., 69 S.Ct 99, 
806 U.S. 637, 83 L.Bd. 409, Lindsay 

V. U. S, 59 SCt 100, 306 U.S. 637. 
83 L.Ed. 409, and 59 S.Ct 100, 305 
U.S 637, 83 L.Ed. 410. 

39. U.S.—Graham v. U. S., C.CA- 
N.M.. 120 F.2d 543. 

40. U.S.—Gridley v. U. S., C.C.A. 
Mlch., 44 P.2d 716, certiorari de¬ 
nied 61 S.Ct 361, 283 U.S. 827, 75 
L.Ed. 1441—Frefeman v. U. S., C.C. 
A.N.J.. 20 F.2d 748—Bettman v. 
U. S, Ohio. 224 F. 819, 140 CjC.A. 
265, certiorari denied 36 S.Ct 163, 
239 U.S. 642. 60 L.Ed. 482. 
BellaiLce on representations need 

not be proved.—Alexander v. U. S., 
C.C.A.MO., 96 F.2d 873, certiorari 
denied 59 S.Ct 99, 305 U.S 637. 83 
L.Ed. 409, Debeh v. U. S. 69 S.Ct 
99, 305 U.S. 637, 83 L.Ed. 409, Lind¬ 
say V. U. S., 59 SCt 100, 305 U.S. 
637, 83 L.Ed. 409 and 69 S.Ct 100, 
305 U.S. 637, 83 L.Ed. 410. 

41. U.S.-^owl V. U. S., CjC.A.Nreb.. 
36 P.2d 794—Wilson v. U. S, N.Y.. 
190 P. 427, 111 C.C.A. 231. 
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(1) In General 

In prosecutions for use of the malis to defraud, great 
latitude Is allowed In the Introduction of evldence, and 
any evldence which is competent, material, and relevant 
on any Issue or phase of the case Is properly admitted. 

In prosecutions for use of the mails to defraud, 
great latitude is allowed in the introduction of 
evidence,^^ and any evidence which is competent, 
material, and relevant on any issue or phase of 
the case is properly admitted.^5 The fact that such 
evidence might tend to establish defendanfs guilt 
of another offense does not render it inadmissible.**^ 


Under the general rules in criminal prosecutions, 
incompetent, immaterial, or irrelevant evidence is 

properly excluded,^^ 

(2) Scheme to Defraud and Execution 
Thereof 

Any competent, relevant, and material evldence hav- 
ing a tendency to prove or disprove the scheme, or the 
methods of Its execution, is admissible. 

In proving a scheme to defraud, great latitude 
is allowed^^ The scope of the evidence to es¬ 
tablish the scheme is extensive^*^ and rests largely 


42. U.S.—Suetter v. U. S., C.C.A.Or„ 
140 F.2d 103—Haxtzell v. U. S., C. 
C.A.Iowa, 72 P.2d 669, certiorari 
denied 55 S.Ct 216, 293 U.S. 621, 

79 L-Ed. 708. 

JSa, U.S.—^Richardson v. U. S., C.C.A. 
Tenii., 150 P.2d 68—Harper v. U. 

S., C.CJLMO.. 143 P.2d 796—U. S. 
V. Peinberff, C.C.A.N.Y.. 140 P.2d 
692, 1S4 A.D.R. 272. certiorari de¬ 
nied 64 S.Ct. 943, 322 U.S. 726. 88 
L..Bd. 1562—^Ryan v. U. S., C.C.A. 
Ala., 129 P.2d 783—Sheridan v. U- 

S., C.CJLCaJ.. 112 P.2d 603, re- 
versed on other grounds 61 S.Ct. 
619, 312 U.S. 664, 85 L.Ed. 1104, 
mandate conformed to, C.C.A., 118 
P.'2d 828, certiorari •denied 61 & 
Ct. 1116, 313 U.S. 686, 86 L.Ed. 
1541—^Sherwin v. U. S., aC.A.Cal., 
112 P.2d 603, reversed on other 
frrounds 61 S.Ct. 618, 312 U.S. 664, 
85 L.Ed. 1104, mandate conformed 
to, C.CJL, 118 P.2d 828, certiorari 
denied 61 S.Ct. 1116, 313 U.S. 686. 
85 Li.Ed. 1541—^U. S. v. Sprengrel, 
aCJLPa., 103 P.2d 876—Morgan 
V. U. S., CCJLArk.. 98 P.2d 473, 
certiorari denied 59 S.Ct. 229, 305 
U.S. 648, 83 Ii.Ed. 419, rehearlng 
denied 59 S.Ct. 248, 305 U.S. 674, 
83 L.Ed. 437—^Lonergan v. U. S., 
C.C.A.Wash., 96 P.2d 642, certiorari 
denied 58 S.Ct. 1061, 304 U.S. 581, 
82 L.Ed. 1543, rehearlng denied 59 

5. Ct. 60, 305 U.S. 670, 83 Li.Ed. 434 
— ^Liuke V. U. S., C.<iA.Ga., 84 P. 
2d 711, certiorari denied 57 S.Ct. 
46, 299 U.S. 542, 81 L..Bd. 399— 

U. S. V, Brown, C.aA.N.Y., 79 P. 
2d 321, certiorari denied McCarthy 

V. U. S., 56 S.Ct. 309, 296 U.S. 660, 

80 KEd. 462—Hartzell v. U. S., C. 
GLA.Iowa, 72 F.2d 569, certiorari 
denied 65 S.Ct. 216, 293 U.S. 621, 
79 L.Ed. 708—^Brouse v. U. S., C.C. 
A.Mass., 68 P.2d 294—Norcott v. 

U. S., C.C.A.I11., 65 P.2d 913, cer¬ 
tiorari denied U. S. v. Norcott, 64 

6. Ct. 130, 290 U.a 694, 78 L-Ed. 
697, U. S. V. Bennett, 64 S.Ct. 130, 
290 U.S. 694. 78 L..Ed. 697, U. S. 

V. Packer, 54 S.Ct. 130, 290 U.S. 
694, 78 L,.Ed. 597, U. S. v. Carroll, 
64 S-CL ISO, 290 U.S. 694, 78 L. 
Ed. 597, and U. S. v. Needham, 64 
S.Ct 130, 290 U.S. 694, 78 E.Ed. 
597—Goldstein v. U. S., C.C.A.M 0 ., 
63 P.2d 609—^Richards v. U. S.; C. 


C.A.Mass., 63 P.2d 338, certiorari 
denied 53 S.Ct. 790, 289 U.S. 757, 
77 L..Ed. 1601—Butler v. U. S., 
C.O.A.Utah, 63 P.2d 800—Vause v. 

U. S., aC.A.N.T.. 63 P.2d 846, cer¬ 
tiorari denied 62 S.Ct. 37. 284 U. 
S. 661, 76 Li.Ed. 560—Cohen v. U. 

S.. C.C.AJT.J., 60 P.2d 819—Nichols 

V. U. S., C.C.A.Pla., 48 F.2d 46 

—Grldley v. U. S.. C.C.A.Mich., 
44 P.2d 716, certiorari denied 61 
S.Ct, 361. 283 UjS. 827. 76 L. 

Bd. 1441—U. S. V. Shurtlefl. C.C. 
A.N.T., 43 P.2d 944—Stephens v. 

U. S.. C.C.A.Cal., 41 P.2d 440, cer¬ 
tiorari denied Spicer v. U. S., 61 
S.Ct. 83, 282 U.S. 880. 75 UBd. 
777—Alford v. U. S., OC-A-Cal., 41 
F.2d 157, reversed on other 
grounds 61 S,Ct 218. 282 U.S. 687, 
76 Li.Ed. 624—Uewis v. U. S., C.C. 
A.Cal., 38 P.2d 406. 

49 C.J. p 1217 note 97. 

44. U.S.—^Tucker v. U. S., Ky., 224 
P. 833, 140 C.C.A. 279, certiorari 
denied 86 S.Ct. 552, 241 U.S. 668, 
60 L-Ed. 1229. 

45. U.S.—^Richardson v. U. S., CXJ.A. 
Tenn., 160 P,2d 58—^Harper v. U. 
e., C.C.A.MO., 148 P.2d 795—Blue 

V. U. S., C.C.A.Ohio, 138 P.2d 361, 
certiorari denied 64 S.Ct. 1046, 322 
.U.S. 736, 88 Li.Ed. 1570, rehearlng 
denied 64 S.Ct. 1259, 322 U.S. 771, 

' 88 Li.Ed. 1596, certiorari denied 
Clark V. U. S., 64 S.Ct. 1046, 322 

U. S. 736, 88 L,Ed. 1670, rehear¬ 
lng denied 64 S.Ct. 1259, 322 U. 
& 771, 88 L.Ed. 1596, certiorari 
denied Pardee v. U. S., 64 SXJt. 
1046, 322 U.S. 737, 88 L.Ed. 1670, 
rehearlng denied 64 S.Ct 1269, 
322 U.S. 771, 88 L.Ed. 1696—U. S. 

V. Levy, aC.A.Ind., 138 P.’2d 429, 
certiorari denied Levy v. tl. S., 64 
S.Ct. 628. 321 U.S. 770, 88 L.Ed. 
1065, rehearlng denied 64 S.Ct. 
635, 321 U.S. 803, 88 L.Ed. 1089— 
Pandolfo V. U. S., C.C.A.N.M., 128 
P.2d 917, certiorari denied 63 S.Ct. 

- 47, 317 tr.S. 661 , 8.7 L.Ed. 624— 
Mlller V. U. S., C.C.A.Kan., 120 
P.2d 968—Grell y. U. S., CCJLMo.,. 
112 F.2d 861—Landay v. U. S., C. 
C.A.Mlch., 108 P.2d 698, certiorari 1 
denied 60 S.Ct. 721, 309 U.S. 681, 
84 L.Ed. 1024, Lane V. U. S., 60! 
S.Ct. 722, 809 U.S. 681, 84 L.Bi i 
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1025, Attix V. U. S., 60 S.Ct. 722, 
309 U.S. 681, 84 L.Ed. 1025, and 
Brown v. U. S., 60 S.Ct 722, 309 
U.S. 681, 84 L.Ed. 1026—U. S, v. 
Sprengel, C.CA.Pa., 103 P.2d 876 
—^Morgan y. U. S., C.C.A.Ark., 98 
P.2d 473, certiorari denied 59 S. 
Ct 229, 305 U.S. 648, 83 L.Ed. 419, 
rehearlng denied 59 S.Ct. 248, 805 

U. S. 674, 83 L.Ed. 487—Norcott 
y. U. S.. C.C.A.I11.. 65 P.2d 913, 
certiorari denied U. S. v. Norcott, 
64 S.Ct. 130, 290 U.S. 694, 78 L.Ed. 
697, U. S. y. Bennett 64 S.Ct 130, 
290 U.S. 694, 78 L.Ed. 597. U. S. 

V. Packer, 54 S.Ct 130; 290 U.S. 
694, 78 L.Bd. 697, U. S. y. Carroll, 
64 S.Ct 130, 290 U.S. 694, 78 L. 
Ed. 597, aud U. S. v. Needham, 64 
S.Ct 130, 290 U.S. 694, 78 L.Ed. 597 
—Goldstein v. U. S., CC.A.M 0 ., 63 
P.2d 609—Blchards v. U. S., C.C.A. 
Mass., 63 P.2d 338, certiorari de¬ 
nied 63 S.Ct 790, 289 U.S. 757, 77 
L.Bd. 1501—Busch v- U. S., C.C.A. 
Mo,, 52 F.2d 79, certiorari denied 
Grelble y. U, S., 62 S.Ct 209, 284 
U.S. .687, 76 L.£kL 580—^Harrls v. 
U. S., CaA.Wash., 48 P.2d 771— 
Gridley v. U. S., C.C.A.Mich., 44 
P.2d 716, certiorari denied 61 S^ 
Ct 361, 283 U.S. 827, 75 L.Ed. 1441 
—Warfield y. U. S., C.C.A.La., 86 
P.2d. 903—Gold y. U. S., C.CJL 
Mlnn., 36 P.2d 16. 

Conseguence of losses 
In prosecutidn for use of mails In 
scheme to manlpulate stock without 
regard to its real yalue, admittlng 
testimony of persons who had sus- 
talned losses through buylng such 
stock to effect that in conseCLuence 
of losses some buyers had lost 
homes and buslness and gone hope- 
lessly into debt that losses went in- 
to mllllbns, and that one vlctim had 
commltted suicide, was held error 
as exceeding permissible limits of 
such eyidence.—^U- S. v. Brown, C.C. 
A.N.T., 79 P.2d 321, certiorari denied 
MoCarthy y. U. S., 66 S.Ct 309. 296 
JJ.S, 660, 80 L.Ed. 462. 

46. U.S.—Tenenbaum y. U. S., C.C. 
A-Ga.. 11 P.2d 927. 

47. U.S.—Hertzell 'U. S.. C.dA. 
lowa, 72 P.2d 569, certiorari de¬ 
nied 55 S.Ct 216, 293 U.S. 621. 79 
L.Ed. 708—Corpus Jtuis cited Iu 
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in the discretion of the trial court>® Any com¬ 
petent, relevant, and material evidence having a 
tendency to prove^^ or disprove^o the scheme, or 
the methods of its execution,®! is admissihle. Com¬ 
petent and relevant evidence may properly be ad- 
mitted to show the representations madeas and 
the falsity thereof,53 good faith or knowledge of 
the falsity of the representations,54 the success of 
the scheme,55 and the age and status of the vic- 
tims of the scheme.55 Testimony as to events re- 
lating to the scheme, but occurring before the 
time allowed for commencing prosecutions, is ad- 


missible where, within that time, mails had been 
used in furtherance of the scheme.57 

(3) Intent 

Any competent, relevant, and materiaf evidence tend- 
ing to prove or disprove a fraudulent intent Is admls- 
sible. 

Any competent, relevant, and material evidence 
tending to prove or disprove an intent to defraud 
is admissible.58 The evidence admissible for this 
purpose may be extensive in scope,53 and rests 


McCutchan v. U. S., C-CtA-Mo.. 70 
F.2d 658, 663, certiorari denied 55 
S.Ct. 79. 293 U.S. 568, 79 L.Ed. 667. 
49 C.J. p 1217 note 1. 

4a. U.S.—Hartzell v. TT. S., C.C.A. 
lowa, 72 F.2d 569, certiorari de¬ 
nied 55 S.Ct. 216, 293 XJ.S. 621, 79 L. 
Ed. 708. 

49 C.J. p 1217 note 2. 

49. XJ.S.—^Relninir v. U. S., C.C.A. 

Fla., 167 P.2d 362, certiorari de¬ 
nied 69 S-Ct. 49. 335 U.Sw 830, 93 
L.Ed. 383—Suetter v. U. S.. O.C.A. 
Or., 140 F.2d 103—Ballard v. U. 
S., O.CJLCal.,- 138 F.2d 540, re- 
versed on other grrounds 64 S.Ct. 
882, 322 U.S. 78, 88 L.Bd. 1148— 
Sheridan v. U. S., C.CJLCaI., 112 
F.2d «OS, reversed on other 
grounds 61 RCt 619, 812 U.S. 654, 
85 lj.Ed. 1104, mandate conformed 
to, dCA-, 118 F.2d 828, certio¬ 
rari denied 61 S.Ct 1115, 313 U.S. 
586, 85 L.Ed. 1541—Sherwln v. 

U. S., aC.A.CJal., 112 P.2d 503, re¬ 
versed on other grounds 61 S.Ct. 
618, 312 n.S. 654, 85 L.Ed. 1104, 
mandate conformed to, C.C.A,, 118 
F,2d 828, certiorari denied 61 S. 
Ct. 1116, 313 U.a 586, 85 L.Ed. 
1541—Greenbaum v. U. 6., C.C.A. 
Ariz., 80 F.2d 113—U. S. v. Hirsch. 
C.C.AJNr.T., 74 F.2d 216, certiorari 
denied Hirsch v. U. S.. 65 S.Ct. 658, 
295 U.S. 739, 79 L-Ed. 1686, re- 
hearing denied 55 SXJt. 826, 295 
U.S. 768, 79 L.Bd. 1709—Llttle v. 
U. S., C.CAl.Co1o.. 73 F.2d 861, 96 
A.L 1 .R. 889—McCutchan v., U. S., 
C.C.A.M 0 ., 70 F.2d 668, certiorari 
denied 55 S.Ct 79, 293 U.S. 668, 79 
L.Ed. 667. 

49 C.J. p 1217 note 3. 

50. U.S.—-Worthlngton v. U. S., C.C. 
A.I11., 64 P.2d 936. 

51- U.S.—^U. S. V, Bramson, C.C.A. 
KT.T., 139 P.2d 598, certiorari de¬ 
nied 64 S.Ct 636, 321 U.S. 783, 88 
L-Ed. 1075—U. S. V. DUliard, C.C. 
A*H.T., 101 F.2d 829, certiorari 
denied DUliard v. U. S., 59 S.Ct 
484, 306 U.S. 636, 83 L.Ed. 1036, 
Eoven v. U. S., 59 S.Ct. 484, 306 
U.S. 635, 83 lx.Ed. 1036, and Done- 
gan V. U. S., 59 S-Ct. 484, 306 U.S. 
635, 83 L.Ed. 1036—Coxxms Jluls 
otted ia McCutchan v. U. S., dCjL 


Mo., 70 F.2d 668, 663, certiorari de¬ 
nied 55 ■S.Ct 79, 293 U.S. 668, 79 
L.Ed. 667. 

49 C.J. p 1218 note 4. 

52. U.S.—U. S. V. DUliard, C.C.A1T. 

T. , 101 F.2d 829, certiorari de¬ 
nied DUliard v. U. S., 69 S.Ct 484, 
306 U.S. 635, 83 L.Ed. 1036, Kovan 
V. U. S., 59 S.Ct 484, 306 U.S. 636, 
83 L.Ed. 1036, and Donegan v. 

U. S.. 69 S.Ct 484, 306 U.S. 636, 
83 L.Bd. 1036—Lewls v. U. C.C. 
A.Cal., 38 P.2d 406. 

53. U.S.—Perry v. U, S., C.C.A.N.M., 
136 F.2d 109, certiorari denied 64 
S.Ct 44. 320 U.S. 743. 88 L.Ed. 441 
—Simons v. U. S., C.CA^Wash., 119 
F.2d 539, certiorari denied 62 S. 
Ct 78, 314 U.S. 616. 86 L.Ed. 496— 
Walker v. U. H. C.C.A.Wash., 116 
P.2d 468—U. S. V. Littlejohn. C.C. 
A.I11., 96 F.2d 368, certiorari de¬ 
nied Littlejohn v. U. S., 58 S.Ct. 
1068, 314 U.S. 683, 82 L.Ed. 1646— 
Czarlinsky v. U. S., C.C.A.N.M., 
64 P.2d 889, certiorari denied 62 
S.Ct 406. 286 U.S. 649, 76 L.Bd. 
940—BuUer v. U. S., CCA-Utah, 
53 F.2d 800—Lewls v. U. S., C.C.A. 
Cal., 38 F.2d 406. 

54. U.S.—U. S. V. Cohen, CC.A.N.T.. 
145 F.2d 82, certiorari denied 65 
S.Ct 663, 323 U.S. 799, 89 L.Ed. 
637, four cases, and 65 S.Ct 654, 
323 U.S. 800, 89 L.Bd. 638—U. S. v. 
Sprengel, C.C.A.Pa., 103 F.2d 876 
—^Norcott V. U. S., C.C.A.I11., 65 
F.2d 913, certiomri denied U. S. v. 
Norcott 64 SwCt 130, 290 U.S. 694, 
78 L.Ed. 697, U. S. v. Bennett 54 
S.Ct 130, 290 U.S. 694, 78 L.Ed. 
697, U. S. V. Packer, 54 S.Ct. 130, 
290 U.S. 694, 78 L.Ed. 537. U. S. 

V. CarrolI, 54 S.Ct 130, 290 U.S. 
694, 78 L.Ed. 697, and U. S. v. 
Needham, 54 S.Ct 130, 290 U.S. 
694, 78 L.Bd. 697—^Busch v. U. S., 
C.CAuMo., 52 F.2d 79, certiorari 
denied Greible v. U. S.. 62 S.Ct 
209. 284 U.S. 687, 76 L.Ed. 580— 
Lewls V. U. a, aC.A.Cal., 38 F.2d 
406. 

49 C.J. p 1218 note 8. 

55. U.S.--Grldley v. U. S., C.C.A. 
Mich., 44 F.2d 716, certiorari de¬ 
nied 61 S.Ct 351, 283 U.^S. 827, 76 
XiJSd. 1441. 


56. U.S.—Bogy v. U. S., C.C.A.Tenn.. 
96 F,2d 784, certiorari denied Bogy 
V. U. S., 69 S.Ct 68, 305 U.a 608, 
88 L.Ed. 387. 

Wldows and orphans 
In prosecution for using malis to 
sell bullding and loan assoclatlon 
stock and to receive deposita therein 
on fraudulent representations that 
accounts were guaranteed by the 
government reiteration during trial 
of fact that many depositors were 
widows and orphans was not error.— 
Norman v. U. S., C.C.A.Tenn., 100 P. 
2d 905, certiorari denied 69 S.Ct 790, 
306 U.S. 660, 83 L.Ed. 1067. 

Xiaok of gulle as indlcatlng Arand 
A person vlcitlmizing by use of 
malis persona least able to guard 
themselves agalnst fraudulent 
schemes cannot complaln If their 
status is disclosed, and lack of guile 
of those soliclted may persuasively 
indicate fraudulent character of the 
artifice.—Norman v. U. S., supra, 

57. U.S.—^Bowers v. U. S., 244 F. 
641, 167 C.C.A. 89. 

58. U.S.—^U. S. V. Bowcott C.A.I11., 
170 P.2d 173, certiorari denied 69 
SCt. 482, 336 U.S. 911, 93 L.Bd. 444 
—Little V. U. S., C.C.A.C 0 I 0 ., 73 P. 
2d 861. 96 A.L.R. 889—McCutchan 
V. U. B., CC.A.M 0 ., 70 P.2d 658, 
certiorari denied 66 S.Ct. 79, 293 
UjS. 668, 79 L.Bd. 667—^Busch v. 
U. 'S., C.C.A.M 0 ., 52 F.2d 79, cer¬ 
tiorari denied Greible v. U. S., 62 S. 
Ct. 209. 284 U.S. 687, 76 L.Ed. 580 
—Gold V. U. S., C.C.A.Minn., 36 P. 
2d 16. 

49 C.J. p 1218 note 10. 

Evidence of other transactions or of¬ 
fenses see Criminal Law § 691 v. 
Evidence held In admissible 
U.S.—^U. S. V. Levy, C.C.A.Ind.. 138 
P.2d 429, certiorari denied Levy v. 
U. S., 64 S.Ct. 628, 321 U.S. 770, 88 
L.Bd. 1066, rehearing denied 64 
S.Ct. 636, 321 U.S. 803, 88 L.Ed. 
1089. 

49 C.J. p 1218 note 10 [c]. 

59. U.S.—U. S. V. Sprengel, C.C.A. 
Pa., 103 P.2d 876—^Hartzell v. U. 
S., CX3.A.Iowa, 72 P.2d 669, certio¬ 
rari denied 55 S.Ct 216, 293 U.S. 
621, 79 L.ted. 708. 


36$ 



72 C.J.S. 


POST OFFICII 


largely within the discretion of the trial jiidge.60 
A defendant should be permitted to offer any evi- 
dence which bears directiy and not too remotely 
on his intention,®^ and the court should not ex¬ 
clude any evidence offered by defendant which 
tends to refute the fraudulent intent charged.^^ 
Circumstantial evidence which reasonably throws 
light on defendanfs intention, either directiy or 
indirectly, should be received on behalf of both 
the govemment and those charged with the crime.fi^ 

When not too remote or unconnected with the 
alleged scheme as to cast light on the question of 
intent, evidence tending to prove relevant acts or 
conduct whicfi occurred before the date^on which 
it is charged the scheme was deyised, or before 
the time allowed for commencing prosecutions, may 
be admitted if, within the period of limitations, 
the mails were used in furtherance of such 
soheme.®^ Events occurring after letters have been 
mailed afe'admissible if they shed light on defend¬ 
ant’s intent when the letters were mailed. 6® It is 
error to reject evidence of acti vities which occurred 
after the arrest, where such evidence would tend 
to prove that defendant did not have a fraudulent 
intent.®^® 

Letters, circulars, and telegrams, Letters passing 
between several persons accused while carrying out 
their scheme,®^ or letters, telegrams, and circu- 
lars sent to various people to persuade them to 
buy shares of stock,®^ or letters containing mis- 
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leading financial statements for the purpose of ob- 
taining credit,®® are admissible to show intent 
to defraud. On the other hand, letters to ac¬ 
cused from purchasers of goods which he had 
sold by use of the mails, stating the efhcacy there- 
of for the purposes for which they were sold, 
are admissible in his behalf for the purpose of 
showing good faith and the absence of an intent 
to defraud.*^ 0 

c. Weight and Snffidenoy 

In order to Justify a conviction for using the mails 
to defraud, all the essentiai elements or ingredients of 
the offense must be established beyond a reasonable 
doubt. 

In order to justify a conviction for using the 
mails to defraud, all the essentiai elements or 
ingredients of the offense,'^! including misrepre- 
sentations when alleged,^2 guilty Imowledgei'^® 
and use of the mails,'^^ must be established beyond 
a reasonable doubt. Proof of the existence of a 
scheme to defraud, however strong, is not suffi¬ 
cient by itself to sustain a conviction.*^® It is not 
necessary for the government to prove its case 
by direct evidence, but it is sufficient if the es¬ 
sentiai facts and elements of the offense are proved 
by circumstantial evddence,^® although, where the 
guilt depends entirely on circumstantial evidence, 
the government must prove its case to the ex- 
clusion of every reasonable h 3 rpothesis of inno- 
cence.'^'^ The formation or existence o-f a scheme 
to defraud,*^® and, likewise, the formation or exist- 


60. U.S.— V, s. V. Sprenffel, C.C.A. 
Pa., 103 F.2cl 876—Hartzell v. XJ. 

5., aaA.Iowa. 72 P.2d 669, certio¬ 
rari denled 55 S.Ct. 216, 293 U.S. 
621, 79 L.Ed. 708. 

61. U.S-—^U. S. V. Preeman, C.C.A. 
m., 167 P.2d 786, certiorari de¬ 
nled 69 S.Ct. 87, 336 U.S. 817, 93 
li-Ed. 372. 

62. U.S.—Mansfleld v. U. S., ClC-A. 
Mo., 76 F.2d 224, certiorari denied 
56 S.Ct. 117, 296 U.S. 601, 80 L. 
Ed. 425. 

Evidence admissible to negative In¬ 
tent 

U.S.—Mlller v. U. S.. C.C.A.Kan., 120 
P.2d 968—U. S. V. Corlin, D.C. 
Cal., 44 P.Supp. 940. 

49 C.J. p 1218 note 10 [d]. 

83. U.S.—Norcott v. U. S., C.C.A. 

111., 65 F.2d 913, certiorari denled 

U. S. V. Norcott, 54 S.Ct 130, 290 
U.S. 694, 78 L,.Ed. 697, U. S. v. 
Bennett, 54 130, 290 U.S. 694, 

78 L.Ed. 597, U. Sw v. Packer, 64 
S.Ct ISO, 290 U.S. 694, 78 L.Ed. 
597, U. S. V. Carroll, 54 S.Ct 130, 
290 U..S. 694, 78 L.Ed. 697, and U. 
S. V. Needham, 54 S.Ct 130, 290 
U.S. 694, 78 L.Bd. 697. 


64. U.S.—Troutman v. U. S., C.C.A. 
Colo., 100 F.2d 628. 

65. U.S.—Llttle V. U. S., C.C.A.C 0 I 0 ., 
73 P,2d 861, 96 A.L.R. 889. 

66. U.S.—Kleeden v. U. S., C.C.A. 
Tex., 45 F.2d 87. 

67. U.S.—Parmer v. U. S., N.T., 223 
F, 903. 139 C.C.A. 841, certiorari 
denied 35 S.Ct 940, 238 U.S. 638, 
69 L.Ed. 1600. 

68. U.S.—Kercheval v, U. S., C.C.A. 
Ark., 12 F.2d 904, reversed on oth¬ 
er grounds 47 S.Ct 682, 274 U.S. 
220, 71 L.Bd. 1009. 

69. U.S.—^Kaufmann v. U. S., C.C.A. 
Pa., 282 P. 776, certiorari denied 
43 S.Ct 96, 260 U.S. 735, 67 L.Ed. 
488. 

70. U.S.—Hair v. U. S-, 111., 240 P. 
333. 153 aC.A.' 259. 

71. U.S.—Mackett v. U. S., C.C.A. 
Wls., 90 P.2d 462. 

49 C.J. p 1220 note 27. 

72. U.S,—Levine v. U. S., C.CJL 
Wash., 79 P.2d 364. 

73. U.S.—Stono v. U. S., C.C.A. 
Tenn.. 113 P.2d 70. 

ncere saspiclon that accused may 
have had guilty knowledge of scheme, 


to defraud is Insufficient to war- 
rant conviction for using the mails 
to defraud.—Mazurosky v. U. S., C. 
C.A.Or., 100 F.2d 968. 

74- U.S.—Mackett v. U. S., C.C.A. 
Wis., 90 F.2d 462. 

75. U.S,-U. S. V. Buckner, C.C.A. 
N.T., 108 P.2d 921, certiorari de¬ 
nled Buckner v. U. S., 60 S.Ct 613, 
309 U.S. 669, 84 L.Ed. 1016—U. S. 
V. Morley, C.aA.Ind., 99 P.2d 683, 
certiorari denled Morley v. U. S., 
69 S.Ct 463, 306 U.S. 631, 83 L.Ed. 
1033. 

76. U.S.—U. S. V. Pike, C.C.A.U1., 
158 F.2d 46—Mackett v. U. S„ C 
a A. Wis.. 90 P.2d 462. 

49 C.J. p 1220 note 30. 

77. U.S.—^Beckman v. U- S., C.C.A. 
La., 96 F.2d 15^—U. S. v. Gaso- 
mlser, D.C.Del., 7 F.R.D. 712. 

78. U.S.—Marshall v. U. S., C.C.A. 
Cal., 146 P.2d 618, 167 A.L.R. 241 
—Pietch v. U. S., C.aA.Okl., 110 
P.2d 817, 129 A.L,R. 663, certio¬ 
rari denied 60 S.Ct 1100» 210 U. 
S. 648. 84 L.Ed. 1414. 

Persons actlng Indlvldnally 
The existence of a scheme may 
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ence of a criminal intentj^ intent to use the 
mails,®® the use of the mails in the execution of 
the scheme,8i and guilty knowledge^^ j^ay be es- 
tablished by- circumstantial evidence or implied 
from established facts. Protestations of accused of 
his good intentions are -entitled to weight in de- 
termining his guilt or innocence,^^ but his actions 
and ‘his conduct may be weighed against his pro- 


fessed innocence and good faith.^^ No more per- 
suasive evidence is required to prove that the let- 
ters on which the prosecution is based were mailed 
within the district where the indictment was filed 
than on any other issue.^s 

In particular cases, the evidence has been held 
sufficient to sustain a conviction for using the mails 
to defraud,^® or insufficient to warrant or sustain 


not be inferred from the mere sim- 
ilarlty of promises and representa- 
tions of persona acting- individually. 
—TJ. S. V. Corlin, DXJ.CaL, 44 F.Supp. 
940. 

79. tr.S. —^Schauble v. U. S., C.C.A. 
Me., 40 F.2d 363. 

49 C.J. p 1220 note 29. 

Bepresentatioii. as evidence of crimi¬ 
nal Intent 

A representation may be so obvl- 
ously wlthout foundation as to af- 
ford cogent evidence of a criminal 
intent in him who makes it.—Nemee 
V. U. S., C.AWash.. 178 F.2d 656. 
certiorari denied 70 S.Ct. 1006, 339 

U. S. 985, 94 L.Ed. -and Dawson 

V. U. S., 70 S.Ct. 1006, 339 U.S. 985, 

94 Li.Fd.-^Rudd v. U. S., Mo., 

173 F. 912, 97 C.CJL 462. 

Kraixdiilent natnxe of plan form- 
ing basis of prosecution may be in¬ 
ferred from series of isolated aets.— 
Deaver v. U. S., 165 F.2d 740, 81 U. 
S.APP.D.C. 148, certiorari denied 67 
S.Ct 121, 329 U.S. 766, 91 L.Bd. 659. 
Exdnslon of reasonable donbt 

(1) The circumstances proved to 
establish criminal Intent must di- 
rectly support an inference of this 
fact so as to exclude all reasonable 
doubt.—U. s;. V. Berg, C.CA,N.J., 
144 F.2d 173. 

(2) The circumstances proved 
must exclude reasonable doubt to 
the extent of overcoming the pre- 
sumntion of innocence.—Wheaton v. 

U. C.aAJ^.J., 113 F.2d 710—U. 6. 

V. feker, aCAuN.T., 50 F.2d 122. 

80. U.S.—U. S. V. Bender, C.C.AJN. 
Y., 60 P.2d 56, certiorari denied 
Posner v. U. S., 63 S-Ct 23. 287 
U.S. 598, 77 L.Ed. 621. 

Farticipation in scheme xeqtdzlng 
use of maila 

Where it appears that a scheme 
to defraud could not be carried out 
without use of mails, a Jury Is wax- 
ranted, without further proof, in 
drawing inferences that those who 
particlpated in the fraud intended to 
use the maila.—^Blue v. U. S., G.C.A 
Ohio, 138 F.2d 351, certiorari de¬ 
nied 64 aCt 1046, 322 U.S. 736, 88 
LbEd. 1570. reheaiing denied 64 S. 
Ct 1259, 322 U.S. 771, 88 L..Ed. 1596, 
certiorari denied Clark v, U. S., 64 
S.Ct. 1046, 322 U.S. 736, 88 Ii.Bd. 
1570. rehearing denied 64 S.Ct. 1259, 
322 U.S. 771* 88 L-Ed. 1696, certiorari 
denied Pardee v. U. S., 64 aCt. 1046, 


,322 U.S. 737, 88 L.Ed. 1570, rehear¬ 
ing denied 64 S.Ct. 1259, 322 U.S. 
771, 88 L.Ed. 1696. 

81. U.S.—U. S. V. Berg, C.C.AN.J., 
144 P.2d 173—^Rosenberg v. U. S., 
C.C.AN.M., 120 F.2d 936—Wheal- 
ton V. U. S., C.C.A3Sr.J., 113 P.2d 
710—^Morgan v. U. a, C.C.AArk., 
98 P.2d 473, certiorari denied 69 
aCt. 229, 305 U.S. 648, 83 L.Ed. 
419, rehearing denied 59 S.Ct. 248, 
805 U.S. 674, 83 L.Ed, 437—Mack- 
ett v. U. S., C.C.AWis., 90 F.2d 462 
—Corbett v. U. S.. C.C.AMo., 89 F. 
2d 124—McNear v. U. S., C.C.A 
Kan., 60 F.2d 861—^U. S. v. Bender, 
C.C.AN.T., 60 F.2d 56, certiorari 
denied Posner v, U. S., 58 S.Ct. 23, 
287 U.S. 698, 77 L.Ed. 621—But- 
ler V. U. S., C.C.A.Utah, 63 P.2d 
800—Cohen v. U. S-, C.C.AN.J.. 
50 P.2d 819—U. S. V. Baker, C.C.A 
N.Y., 60 r.2d 122—^Havener v. U. 

S., C.CA..Kan., 49 P.2d 196, certio¬ 
rari denied 52 S.Ct. 24, 284 U.S. 
644, 76 L.Ed. 647—Cochran v. U. 
a, C.C.AMinn., 41 F.2d 193. 
Custom 

(1) Evidence of custom of maillng 
letters when clearly and deflnltely 
proved, and In the absence of sub¬ 
stantia! contradiction, establishes the 
fact of mailing.—U. a v. Decker, 
D.C.Md., 51 F.Supp. 16, afElrmed 
Decker v. U. S., 140 F.2d 378, 161 A 
L.R. 764. 

(2) Testimony that. In ordinary 
Gourse of business, cash letters be- 
tween New York and Illinois banks 
were sent and received by mail, was 
sufficient showing of use of mails to 
sustain conviction.—^U. S. v. Leath- 
ers, C-CA-N.Y.. 135 P.2d 607. 

(3) Uncontradicted evidence of us- 
age and custom of intermediate bajak, 
proved by its cashier, established 
mailing of checks by intermediate 
bank to drawee bank for collection, 
without calling mailing clerk of in¬ 
termediate bank as a witness.—^U. S. 
V. Decker, D.C,Md., 51 F.Supp. 16, 
affirmed, C.C.A, Decker v. U. S., 140 
F.2d 378, 151 AL.B. 764. 

D^vexy of lettex 
Under indictment alleging actual 
delivery of frauduleut letter, proof 
that letter, properly directed, has 
been placed in post office for trans- 
mission would make prima facie 
case for govemment—^Hagner v. U. 

S., APP.D.C., 62 S.Ct. 417, 285 U.S. 
427, 76 L.Ed. 861. 


f 82. U.S.—^Stone v. U. S., C.C.A 
[ Tenn., 113 F.2d 70—Corbett v. U. 

5., C.C.AM0., 89 F.2d 124. 

83. U.S.—^U. S. V. Freeman, C.C.A 

111., 167 F.2d 786, certiorari denied 
69 S.Ct 87, 335 U.S. 817, 93 L.Bd. 
872. 

84. U.S,—^U. S. V. Freeman, supra. 
86. U.S.—^U. S. V. Cohen, C.C.A.N.Y., 

145 F.2d 82, certiorari denied 66 
S.Ct 653, 323 U.S. 799, 89 L.Bd. 
638, four cases, and 65 S.Ct. 664, 
323 U.S. 800, 89 L.Ed. 638. 

86. U.S.—Crosby v. U. S., C.AOkl., 
183 F.2d 373—U. 'S. v. Platt C.A 
N.Y., 182 F.2d 469—Bowers v. U. 

5., C.A.Fla., 177 F.2d 764, certio¬ 
rari denied 70 S.Ct 492, 338 U.S. 
954, 94 L.Ed. — —U. S. v, Fran¬ 
cis, C.A.Ind„ 172 P.2d 619, cer¬ 
tiorari denied 69 S.Ct 1169, 337 
U.S. 918, 93 L.Bd. 1727, rehearing 
denied 69 S.Ct 1513, 337 U.a 960, 
93 L.Ed. 1762—^U. S. v. Freeman, 
C.C.A.I11., 167 F.2d 786, certiorari 
denied 69 S.Ct. 37, 335 U.S. 817, 
93 L.Ed. 372—^Relning v. U, S., C. 
C.APla., 167 F.2d 362, certiorari 
denied 69 S.Ct 49, 335 U.S. 830, 93 
L.Ed. 383—U. S. v. Grayson, C.O. 
AN.Y., 166 F.2d 863—U. a v. Pike, 
C.C.AI11., 168 F.2d 46—Vickers v. 
U. S., C.C.A.Ark., 157 F,2d 285— 

U. e. V. Epstein, C.C.AN.Y., 164 F. 
2d 806, certiorari denied 66 S.Ct 
1350—U. S. V. ‘Monjar. C.C.ADel., 
147 F.2d 916, certiorari denied 66 
S.Ct 1191, two cases, 326 U.S. 859, 
89 L.Bd. 1979, Cook v. U. S., 66 S. 
Ct 1192, 326 U.S. 869, 89 L.Ed. 

1979, Drew v. U. S., 85 S.Ct 1192, 
326 U.a 869, 89 L.Bd. 1979, Jones 

V. U. a. 66 S.Ct 1192, 326 U.S. 859, 
89 L.Ed. 1979, Moore v. U. S., 65 
S.Ct 1192, 325 U.a 869, 89 L.Bd. 

1980, CondUn v. U. S., 65 S.Ct 
1193, 326 U.a 869, 89 L.Ed. 1980, 
Pitzpatrick v. U. S., 65 aCt 1193, 
326 U.a 860, 89 L.Ed. 1980, Lindh 
V. U. S., 66 S.Ct 1193, 325 U.S. 
869, 89 L.Bd. 1980, Wlllard v. U. 
a, 65 S.Ct 859, 89 L.Ed. 1980, Cru- 
ser V. U. S., 66 S.Ct 1194, 325 U. 
a 869, 89 L.Ed. 1981, and Mad- 
dams V. U. S., 66 S.Ct 1194, 325 
U.S. 869, 89 L.Ed. 1981—U. S. v. 
Berg, C.CA.N.J., 144 P.2d 173— 
Ascher v. U. S., C.C.A.Ohio. 143 
P.2d 592—Perry v. U. S., C.C.A. 
N.M., 136 P.2d 109. certiorari de¬ 
nied 64 S.Ct. 44, 320 U.S. 743, 88 
L.Bd. 441—Clarke v. U. S., C.C.A. 
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Wash.. 132 P.2d 638, certiorari 
denied 63 S.Ct. 992, 318 U.S. 789. 
87 UBd. 1156—^Hines v. U. S., C. 
C.A.N.M., 131 F.2d 971—^Ryan v. 

IT. S., C.C.A.Ala.. 129 F.2d 783— 
Bradford v. U. S., C.C.A.L.a., 129 
F.2d 274. reheard 130 F.2d 630. cer¬ 
tiorari denied 63 S.Ct, 205. $17 U. 
S. 683, 87 L..Ed. 647—^U. S. v. Rie- 
del, C.C.A.I11.. 126 F.2d 81—X>un- 
ham V. U. S.. aC.A.Fla.. 126 F.2d 
895—Grlover v. U. S., C.C.A.Ga., 126 
F.2d 291, certiorari denied 62 S. 
Ct. 1280, 316 U.S. 690, 86 li.Bd. 
1771, rehearing- denied 66 S.Ct. 866, 
324 U.S. 887, 89 L.Ed. 1436—Knight 
V. U. S., C.C.A-Tex., 123 F.2d 969— 
Welss V. U. S., C.C.A.L»a., 122 F. 
2d 676, certiorari denied 62 S.Ct. 
300. 314 U.S. 687, 86 L.Ed. 660, re- 
hearing denied 62 S.Ct. 478. 314 U. 
S. 716, 86 L.Bd. 670—U. S. v. Gold- 
stein, C.C.A.N.T., 120 F.2d 48«, af- 
flrmed 62 S.Ct. 1000, 316 U.S. 114, 
86 L.Ed. 1312—Weiss v. U. S., C. 
C.A.La., 120 F.2d 472, reliearing 
denied 122 F.2d 675, certiorari de¬ 
nied 62 S.Ct. 300, 314 U.S. 687, 86 
L.Ed. 560, rehearingr denied 62 & 
Ct. 478, 314 U.S. 716, 86 L.Ed. 670 
—Comes V. U. S., C.CJLAriz., 119 
F.2d 127—Sherldan v. U. S., C.C. 
A.Cal., 118 P.2d 828, certiorari de¬ 
nied 61 S.Ct. 1116, 318 U.S. 686, 86 
L.Ed, 1641—Sherwln v. U. S.. C.O. 
A.Cal., 118 F.2d 828, certiorari de¬ 
nied 61 S.Ct. 1116, 313 U.S. 686, 86 
L.BdL 1641—U. 8. v. Mortimer, C. 
C.A.lSr.Y., 118 F.2d 266, certiorari 
denied Mortimer t. U. S., 62 6. 
Ct 68, 314 U.S. 616, 86 L.Ed. 496— 
Shushan v. U. S.. C.C.A.La.. 117 
F.2d 110, 133 A.L.R. 1040, certio¬ 
rari denied 61 S.Ct. 1086. 318 U.S. 
574, 86 LJSd. 1631, rehearlniT de¬ 
nied 62 S.Ct. 63. 314 U.S. 706, 86] 
L.Ed. 664, certiorari denied New- 
man v. U. S.. 61 S.Ct. 1086, 313 
U.S. 674, 86 L.Ed. 1532. rehearin£: 
denied 62 S.Ct 53. 314 U.S. 706, 88 
L.Ed. 664, certiorari denied Mil- 
ler V. U. S., 61 S.Ct 1086, 313 U. 
S. 574, 85 L.Ed. 1632, rehearinsr 
denied 62 S.Ct €3, 314 U.S. 706, | 
86 L.Ed. 664, certiorari denied 
Wafiruespack v. U. S., 61 S.Ct 1086, 
313 U.S. 674, 86 L.Ed. 1632. re- 
hearingr denied 62 S.Ct. 63, 314 U.S. 
706, 86 L.Ed. 664—Wagrgoner v. 

U. S., C.C.A.Cal., 113 P.2d 867, cer- I 
tiorari denied 61 S.Gt 140, 311 U. 
S. 696, 86 L-Ed. 460—Grell v. U. 

S., C.aA.Mo., 112 P.2d 861—HartI 

V. U. S., C.C.A.La.. 112 F.2d 128, 
certiorari denied 61 S.Ct 6, 811 j 

U. S. 722, 86 L.Ed. 471, certiorari 
denied 61 S.Gt 60. 311 U.S. 684,1 
86 L.Ed. 441, rehearlngr denied 
61 S.Ct 131, 311 U.S. 726, 86 L. 
Bd. 47S— tr. S. V. Minneci 'C.C.A. l 

IU. , 104 F.2d 675, certiorari de¬ 
nied Minnec v. U. Ss, 60 S.Ct 94, 
308 U.S. 677, 84 L.Ed. 484—U. S. 

V. Umiard, aC.A.N.Y., 101 P.2d 
829, certiorari denied Dllllard v. 
U. S., 59 S.Ct 484, 306 U.S. 636, 
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83 L.Ed. 1036, Koven v. U. S., 59 
S.Ct 484, 306 U.S. 635, 83 L.Ed. 
1036, and Donegran v. U. S., 59 S. 
Ct 484, 306 U.S. 636, 83 L.Ed. 1036 
—Troutman v. U. S., C.C.A.C 0 I 0 ., 
100 P.2d 628—Whitley v. U. S., C. 
C.A.Tex., 100 P.2d 604—U. S. v. 
Littlejolm. C.CJLI11.. 96 F.2d 368. 
Certiorari denied Littlejolm v. U. 

S., 68 S.Ct 1068, 304 U.S. 683, 82 
L.Bd. 1!546—Stryker v. U. S., C.C. 
A.C 0 I 0 .. 96 F.2d 601—U. S. V. Weis- 
man. C.C.A.3Sr.Y., 83 P.2d 470. 107 
A.L.R. 293, certiorari denied Weis- 
man v. U. S., 67 S.Ct 22, 299 U.S. 
660, 81 L.Ed. 412, rehearingr de¬ 
nied 67 S.Ct 113, 299 U.S. 621, 81 
L.Ed. 467—Jolinson v. U. S., C.C.A. 
Ky., 82 P.2d 500, certiorari denied 
66 S.Ct 967, 298 U.S. 688, 80 L. 
Ed. 1407—McCutchan v. U. S., C. 
C.A.M 0 ., 70 F.2d 668, certiorari de¬ 
nied 66 S.Ct 79. 293 U.S. 668, 79 
L.Bd. 667—^Butler v. U. S., C.C.A. 
Utali, 63 P.2d 800—Klose. v”. U. 

S., C.C.A.Minn., 49 P.2d 177, certio¬ 
rari denied 52 S.Ct 11, 284 U.S. 
626, 76 L.Bd. 534—Alford v. U, S., 
C.C.A.Cal., 41 P.2d 167, reversed 
on other grounds 51 S.Ct 218, 282 
U.S. 687, 76 L.Ed. 624—Clymer v. 
U. S., C.C.A.C010., 38 F.2d 681— 
Lewls V. U. S., C.C.A.Cal.. 88 F. 
2d 406. 

49 C.J. p 1220 note 32. 

Frandnlent seiiemee formiagr 
for coiLvlotioii 

(1) Sale of stock or securities.— 
Dan^igrer v. U. 8., C.C.A.Cal., 161 F. 
2d 299, certiorari denied 68 S.Ct 81, 
332 U.S. 769, 92 L.Bd. 364—U. S. v. 
Bronson, aC.A,N.Y.. 146 F.2d 939— 
U. S^ V. Kadison, C.C.A.Ind., 146 F. 
2d 626—Harper v. U. S.. C.C.A.M 0 ., 
143 P.2d 795—Estep v. U. S., C.C.A. 
Utah, 140 P.2d 40—U. S. v. Leathers, 
C.CJI.N.Y., 136 P.2d 607—Holmes v. 
U. S., C,C.A.lSreb., 134 F.2d 125. cer¬ 
tiorari denied 63 S.Ct 1434, 319 U.S. 
776, 87 L.Ed. 1722—Gantz v. U. S., 
C.C.A.MO., 127 P.2d 498, certiorari 
denied 63 S.Ct 47, 317 U.S. 626, 87 
L.Ed. 605, rehearingr denied 63 'S.Ct. 
164, 317 U.S. 709, 87 L.Bd. 666—Ros- 
slgnol V. U. S.. aC.A.Ga.. 112 P.2d 
746, certiorari denied 61 S.Ct 31, 311 

U. S. 647, 86 L.Bd. 413—Pletch v. U., 

S., C.C.A.Okl., 110 F.2d 817, 129 A. 
L.R. 563, certiorari denied 60 S.Ct. 
1100, 310 U.Sw 648, 84 L.Ed. 1414— 
Landay v. U. S., C.C.A,Mich., 108 
F.2d 698, certiorari denied 60 S.Ct 
721, 309 U.S. 681, 84 L.Ed. 1024, Lane 

V. U. S., 60- S.Ct 722, 309 U.S. 681, 
84 L.Ed. 1026, Attlx v. U. S.. 60 S. 
Ct 722. 309 U.S. 681, 84 L.Ed. 1025, 
and Brown v. U. S., 60 S.Ct 722, 809 
U.S. 681, 84 L.Bd. 1026^hreve v. 
U. S., C.C.A.Ariz., 103 F.2d 796, cer¬ 
tiorari denied 60 S.Ct 84, 308 U.S. 
570, 84 L.Ed. 479—Eopald-Qtiinn & 
Co. V. U. S., C.C.A.Ga., 101 P.2d 628, 
certiorari denied Ricebanm v, U. S., 
59 S.Ct 836, 307 U.S. 628, 83 L.Ed. 
1611, and Mendelson v. U. S., 69 S. 
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ct 835, 307 U.S. 628, 83 L.Ed. 1612— 
Levey v. U. S., C.CJLWaih., 92 F. 
2d 688, certiorari denied 58 S.Ct 609, 
303 U.S. 639, 82 L.Ed. 1099—U. S. v. 
Rollnick, C.C.A.N.Y., 91 F.2d 911— 
U. S. V. Fradkin, C.C.A.N.Y.. 81 F. 
2d 56, rehearing denied 81 F.2d 609, 
certiorari denied Fradkin v. U. S., 
56 S.Ct 698, 297 U.S. 720, 80 L.Bd. 
1005—^Levlne v. U. S., C.C.A.Wash., 
79 F.2d 364—Mansfleld v. U. S., C.C. 
A.Mo., 76 P.2d 224, certiorari denied 
66 S.Ct 117, 296 U.S. 601, 80 L.Bd. 
425—Baldwln v. U. S., C.C.A.Mont., 
72 P.2d 810, certiorari denied Madi- 
son V. U. S., 65 S.Ct 919, 295 U.S. 
761, 79 L.Ed. 1702, Stohl v. U. S., 
55 S.Ct 919, 295 U.S. 761, 79 L.Bd. 
1703, Faulkner v. U. S.. 66 S.Ct 
920, 296 U.S. 761, 79 L.Bd. 1703, 

Baldwin v, XJ. S., 65 S.Ct 920, 296 

U. S. 761. 79 L.Ed. 1703, Keller v. U. 

S., 66 S.Ct 920, 295 U.S. 761, 79 L. 
Ed. 1703, and Green v. U. S., 56 S. 
Ct 927, 296 U.S. 761, 79 L.Ed. 1703— 
Pournier v. U. S., C.C.A.I11., 68 P. 
2d 3, certiorari denied 62 S.Ct 647, 
286 U.S. 566. 76 L.Ed. 1297—U. S. 

V. Sprinkle, C.C.A.lSr.Y.. 67 P.2d 968 
—U. S. V. Easterday, C.C.A.Nr.Y., 57 
P.2d 166, certiorari denied Easter¬ 
day V. U. S., 62 S.Ct. 646, 286 U.S. 
664, 76 L.Ed. 1297—U. S. v. Rosen- 
feld, C.C.A.3Sr.Y.. 67 P.2d 74. certio¬ 
rari denied Nachman v. U. ‘S.. 62 S. 
Ct. 642. 286 U.S. 666, 76 L.Bd. 1290 
—Busch V. U. &, C.C.A.MO., 52 P. 
2d 79, certiorari denied Grelhle v. 
U. S., 62 S.Ct 209, 284 U.S. 687, 76 
L.Bd. 680—Harrls v. U. S., C.C.A. 
Wash., 48 P.2d 771—U. S. v. Shurt- 
leir, C.C.A.N^.Y., 43 F.2d 944. 

(2) Sale pf real estate.—Deaver v. 
U. S.. 165 P.2d 740, 81 US.App.D.C. 
148, certiorari denied 67 S.Ct 121, 
829 U.S. 766, 91 L.Bd. 669—U. S. v. 
Beck, C.C.A-ni., 118 P.2d 178, certio¬ 
rari denied Beck v. U. S., 61 S.Ct 
1121, 313 U.S. 687, 86 L.Ed. 1642— 
Huteson v. U. S., G.C.A.Ind., 67 F. 
2d 731, certiorari denied 64 S.Ct 631, 
292 U.S. 627, 78 L.Ed. 1482—Arm- 
strong V. U. S.. C.C.A.N.M., 65 P.2d 
863. 

(3) Sale of gas and oll leases.— 

U. S. V. Leathers, C.C.A-N.Y., 186 F. 
2d 507—Atherton v. U. S., C.C.A.Cal^ 
128 F.2d 463. 

(4) Issuance of fictltions medical 
certificates and licenses.-^Ales:ander 

V. U. SJ C.C.A.MO., 96 F.2d 873, cer¬ 
tiorari denied 69 S.Ct 99, 306 U.S. 
637, 88 L.Bd, 409, Deheh v. U. S., 
69 S.Ct 99. 306 U.S. 637, 83 L.Ed. 

409. Llndsay v. U. S.. 69 S.Ct 100, 
306 U.S. 637, 83 L.Ed. 409, and 69 
S.Ct 100, 806 U.S. 637. 83 L.Ed. 

410. 

(6) Sale of medical cures.—^Baker 
V. U. S.. C.C.A.Arki, llB P.2d 63S; 
certiorari denied -61 S.Ct 711.iS12 U. 
S. 692, 85 L.Ed. 1128, reheSrlng ,de-‘ 
nled 61 6.Ct 731, 312 U.S. '716, 85 
L.Ed. 1146, motion denied, C.C.A., 139 
F.2d 721« rehearlng denied 66 !S.Ct 
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a conviction for using the mails to defraud;^'^ or held sufl&cient^^ or insufficient^o to establish a 
sufficient to sustain a conviction as to some defend- scheme to defraud; sufficient^l or insufficient92 to 
ants, and insufficient as to others;®® or it has been show that accused participated in the scheme; 


1399, 325 U.s. 894, 89 L-Bd. 2006— 
Barnblll v. TT. S., C.C.A.XJtah, 96 P. 
2d 116. 

(6) Check Jdtlng.—U. S. v. Feld- 
man. C.CjLN.T., 136 P.2d 394, af- 
flrmed 64 S.Ct. 1082, 322 U.S. 487, 

88 L,.Ed. 1408. 164 A.L..R. 982, rehear- 
Ingr denled 65 S.Ct 26, 323 U.S. 811, 

89 L.BcL 646—GuaxdaJiblni v. U. S., 

O. C.A.Ala.. 128 P.2d 984. 

(7) False flnancial statements.— 
2a mm erman v. U. S.. C.A.Tex., 171 P. 
2d 790—U. S. V. Hartenfeld. C.C.A. 
Ind., 113 F.2d 359, certiorari denled 
Hartenfield v. U. S., 61 S.Ct. 30. 311 

U. S. 647, 85 LuEd. 413—U. S. v. Ben- 
der, C.C.A.N.Y., 60 P.2d 66, certiorari 
denled Posner v. U. S., S3 S.Ct. 23, 
287 U.S. 698, 77 L.Bd. 621—Berliner 

V. U. S.. C.C.A.N.J.. 41 P.2d 221. 

(8> Prefabrlcated housin? scheme. 

—U. S. V. Housintr Foundation of 
America, C.A.Pa.. 176 P.2d 665. 

(9) Operation of pretended me- 
chanical and engineering schools.— 
Hemphill v. U. S., C.CJ%L.Wash., 120 

P. 2d 116, certiorari denled 62 S-Ct. 
111. 314 U.S. 627. 86 L.Bd. 603. 

(10) Scheme to obtain money from 
unmarried woman by promisingr to 
marry her and repay ali sums of 
money advanced.—Sovey v. U. S., C. 
C.A.Ga., 76 P.2d 972. 

(11) Scheme to defraud Insurers 
of amount of fire policy.—^Friscla v. 
U. S., C.C.A.Fla, 63 P.2d 977, cer¬ 
tiorari denled 53 S.Ct. 797, 289 U. 

S. 762. 77 L.Ed. 1605—U. S. v. Bosao, 
C.C.A.N.T., 68 P.2d 197. 

37- U.S.—^Bpstein v. U. S., C.A. 
Mich., 174 P.2d 754r-Beiningr v. U. 
S., aC-A-Plfiu. 167 P.2d 362. cer¬ 
tiorari denied 69 S.Ct. 49, 336 U.S. 
830, 98 Ij.Ed. 383—^Usen^ v. U. S., 
aC-ACaL. 120 F.2d 823, certiorari 
denied 62 S.Ct. 125, 314 U.S. 665, 

86 L.Ed. 632, 62 S.Ct, 126, 314 U. 

S* 665, 86 Li.Bd. 632, and Idc- 
Kercher v. U. S., 62 S.Ct. 126, 314 

U. S. 665, 86 L.Bd. 532—Whealton 

V. U. S.. C.aAN.J., 113 F.2d 710— 
Mazurosky v, U. S., C.O.A.Or., 100 
F.2d 958—Hass v. U. S,. aCLA. 
lowa-. 93 P.2d 427—Vann v. U. S., 
C.C.A.Ala., 76 P.2d 808—3>avis v. 

U. S., C.C.ADel., 63 P.2d 646—Mc- 
Near v. U. S., aC.AKan.. 60 P.2d 
861—^McClintock v. U. S., C.CLA. 
Kan., 60 F.2d 839—U. S. v. Quim- 
by. C.C.A.N,T., 61 P.2d 167—Cohen 

V. U. S.. C.C.AN.J., 50 P.2d 819— 

U, S. V. Balter, C.C.A.is.T., 60 P. 

2d 122—Gold v. U. S., C.CJLMinn., 

36 F.2d 16—^U. S. v. Corlin, D.C. 
Cal.. 44 P.Supp. 940. 

49 CLJ. p 1220 note 33. 

88. U.S.—U. S. V. Cohen. C.C.A.N.T., 
145 F.2d 82, certiorari denied 65 i 


S.Ct 653, 323 U.S. 799, 89 L.Bd. 
637, four cases, and 65 S.Ct. 654, 
323 U.S. 800, 89 L.Bd. 638—Blue 
V. U. S., C.C.A.Ohlo, 138 P.2d 351, 
certiorari denied 64 S.Ct. 1046, 322 
U.S. 736, 88 L.Ed. 1670. rehearingr 
denied 64 S.Ct. 1269, 322 U.S. 771, 
88 L.Ed. 1696. certiorari denled 
Clark V. U. S., 64 S.Ct 1046, 322 
U.S. 736, 88 L.Ed. 1670, rehearing 
denied 64 S.Ct 1269, 322 U.S. 771, 
88 L.Ed. 1596, certiorari denled 
Pardee v. U. S., 64 S.Ct 1046, 322 
U.S. 737, 88 L.Ed. 1570. rehearing 
denied 64 S.Ct 1259, 322 U.S. 771, 
88 L.Ed. 1696—U. S. v. Wlse, C.C. 
A-Ind., 108 F.2d 379—U. S. v. Du- 
brln, aC.A.N.T., 93 F.2d 499, cer¬ 
tiorari denied Dubrln v, U. k, 58 
S.Ct 644, 303 U.S. 646, 82 L.Bd. 
1107, and Weinstein v. U. S., 68 ; 
S.Ct 644, 303 U.S. 646, 82 L.Ed. 
1107—Patrick v. U. S., C.C.A. 
Wash., 77 P.2d 442, followed in 77 
P.2d 446—Cochran v. U. S., aC.A. 
Minn., 41 P.2d 193—Scheib v. U. 
S., C.C.AInd,. 14 F.2d 75, certiorari 
denied 47 S.Ct 96, 273 U.S. 701, 71 
L.Ed. 848. 


90. U.S.—U. S. V. Corlin, D.C.Cal.< 
44 F.Supp. 940. 


89. U.S.—Crooks v. U. S., C.A.N.C., 
179 F.2d 304—Marshall v. U. S., 
C.C.A.Cal.. 146 P.2d 618, 167 A.L.R. 
241—Kann v. U. S., C.C.A.Md., 140 
P.2d 380, reversed on other 
grounds 65 S.Ct 148, 823 U.S. 88, 
89 L.Ed. 88, 167 A.L.R. 406—Blue 
V. U. S., aCJLOhio, 138 F.2d 351, 
certiorari denied 64 S.Ct 1046, 322 
U.S. 736, 88 L.Ed. 1670, rehearing 
denied 64 S.Ct 1259, 822 U.S. 771, 
88 L.Ed. 1596, certiorari denied 

Clark V. U. S., 64 S.Ct 1046, 322 U. 
S. 736, 88 L.Ed. L570, rehearing 
denied 64 S.Ct 1259, 322 U.S. 771, 
88 L.Ed. 1596, certiorari denied 

Pardee v. U. S., 64 S.Ct 1046, 322 

U. S. 737, 88 L.Ed. 1670, rehearing 
denied 64 S.Ct 1269, 322 U.S. 771, 
88 L.Ed. 1596—Nassan v. U. S., 
C.C.AMd., 126 F.2d 613—Dunham 

V. U. S., C.C.A.Pla., 126 P.2d 895— 

Knight V. U. S., C.(XA.Tex,. 123 P. 
2d 959—Hart v. U. S., C.C.ALa., 

112 P.2d 128, certiorari dlsmissed 
61 S.Ct. 6, 311 U.S. 722, 85 L.Bd. 
471, certiorari denied 61 S.Ct 60, 
311 U.S. 684, 86 L.Ed. 441, rehear¬ 
ing denied 61 S.Ct 181, 311 U.S. 
726, 85 L.Ed. 478—U. S. v. Tamuel, 

C. C.A.m., 101 P.2d 339—U. S. v. 

Rosenfeld, C.C.AN.T., 57 P.2d 74, 
certiorari denied Nachman v. u. 

S., 62 S.Ct 642, 286 U.S. 656, 76 
L.Bd. 1290—^Bennett v. U. S., C.C. 
AFIa., 50 P.2d 1—^BCavener v. U. 

S., C.C.AE:an., 49 F.2d 196, cer¬ 
tiorat denled 62 S.Ct 24, 284 U.S. 
644, 76 L.E!d. 647—U. S, v. Green, 

D. C.Pa., 79 P.Supp. 702. 

49 aJ. p 1220 note 35. 


91. U.S.—U. S. V. Epsteln, C.C.A. 
I N.T., 164 P.2d 806, certiorari de- 
. nied 66 S.Ct 1360, 328 U.S. 868, 90 

’ L.Ed. 1629 —Kann v. U. S., C.C.A. 

[ Md., 140 P.2d 380, reversed on 
I other grounds 66 S.Ct. 148, 323 
U.S. 88. 89 L.Bd. 88. 157 A.L.R. 
406—U. S. V. Bramson, C.C.A.N.T., 
139 P.2d 698, certiorari denied 64 
S.Ct. 636, 321 U.S. 783, 88 L.Bd. 
1075—Blue V. U. S., C.C.A.Ohio, 
138 F.2d 351, certiorari denied 64 
S.Ct 1046, 322 U.S. 736. 88 L.Bd. 
1670, rehearing denied 64 S.Ct 
1269, 322 U.S. 771, 88 L.Bd. 1596, 
certiorari denied Clark v. U. S., 
64 S.Ct 1046, 322 U.S. 736, 88 L. 
Bd. 1670, rehearing denled 64 S.Ct 
1269, 322 U.S. 771, 88 L.Ed. 1696, 
certiorari denled Pardee v. U. S., 
64 S.Ct 1046, 322 U.S. 737, 88 Li. 
Ed. 1670, rehearing denied 64 S.Ct 
1269, 322 U.S. 771, 88 L.Ed. 1696— 
U. S. V. Oldenburg, C.C.A.I11., 135 
P.2d 616—^U. S. v. Leathers, C.C. 
A-N.T., 136 F.2d 607—Gates v. U. 

S., C.C.A.C 0 I 0 ,, 122 P.2d 671, cer¬ 
tiorari denled 62 S.Ct 478, 314 U. 
S, 698, 86 L.Ed. 568. and 62 S.Ct 
483, 314 U.S. 698. 86 L.Ed. 658— 
U. S. V. Mortlmer, C.C.A.N.T., 118 
P.2d 266, certiorari denied Morti- 
mer v. U. S., 62 S.Ct 68, 314 U.S. 
616, 86 L.Ed. 496—U. S. v Bob 
C.C.A.N.T., 106 P.2d 37, 126 A.L.r! 
602, certiorari denled Bob v. u S 
60 S.Ct 116, 808 U.S. 689, 84 L.Ed! 
493—U. S. V. Graham, C.CJLN.T., 
102 P.2d 436, certiorari denied 
Graham v. U. S., 59 S.Ct 1041, 307 
U.S. 643, 83 L.Ed. 1524, rehearing 
denled 60 S.Ct 68, 308 U.S. 632, 
84 L.Bd. 626, certiorari denied 
Heed v. U. S., 69 S.Ct 1041, 307 
U.S. 643, 83 L.Ed. 1624—U. S. v. 
Berman, C.C.A.N.T., 98 P.2d 733— 

I Goodman v. U. S., C.C.A.Pa. 97 
P.2d 197, certiorari granted 59 S. 
Ct 100, 305 U.a. 687, 83 L.Ed. 
371, certiorari dlsmissed 59 S.Ct 

363, 305 U.S. 578, 83 L.Ed. 364_ 

Alexander v. U. S., aC.A.Mo., 96 
P.2d 873, certiorari denied 69 S.Ct 
99, 306 U.S. 637, 83 L.Ed. 409— 
Debeh V. U. S., 69 S.Ct 99, 305 
U.S. 637, 83 L.Bd. 409, and Llnd- 
say V. U. S., 69 S.Ct 100, 306 U.S. 
637. 83 L.Ed. 409 and 69 S.Ct. 100, 
305 U.S. 637, 83 L.Bd. 410—Lee v 
U. S., C.C.AGa., 91 P.2d 326, cer¬ 
tiorari denied 58 S.Ct 263, 302 U. 

S. 746, 82 L.Bd. 676—TJ. S v Cit- 
. rin, D.C.N.Y., 58 P.Supp. 766. * 

92. U.S.—^U. S. V. Dubrin, C.C.A 
N.Y., 93 P.2d 499, certiorari denled 
Dubrin v. U. S., 68 S.Ct 644, 303 
U.S. 646, 82 L.Ed. 1107, and WelJi- 
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5ufl5cient®3 or insufiScient®^ to show false repre- 
sentations; sufficientes or insufficient®® to estab- 
lish criminal intent; sufficientem or insufficientes 
to show an intent to use the mails in furtherance 
of the scheme to defraud; sufficientes or insuffi¬ 
cienti to show that accused mailed, or caused mat- 
ter to be mailed, or used the mails, in execution of 
the scheme; sufficient® or insufficient® to show 
that the scheme existed at the time the mails were 
used; or sufficient^ or insufficient® to establish 
other particular facts. 


§ 52. -Trial 

General rules governlng criminal triais and proceed- 
Ings prelimlnary thereto apply In a prosecution for usfng 
the malis to defraud. 

General rules goveming criminal triais and pro- 
ceedings preliminary thereto apply in a prosecu¬ 
tion for using the mails to defraud.® It is the prov- 
ince of the jury to determine the guilt or inno- 
cence of accused,m and other questions of fact 


stein V. tT. S.. 68 S.Ct. 644, 803 U.S. 
646. 82 L,.Ed. 1107. 

93. TJ.S.—TT. S. V. Wemes, C.C«Al. 
ni., 157 F.2d 797—U. S. v. Bpstein, 
C.CJLN.T.. 164 IF.2d 806, certiorari 
denied 66 S.Ct. 1350, 328 U.S. 858, 
90 L..Bd. 1629—Knlght v. U. S,. C. 
C.A.Tex., 123 F.2d 969—^Foshay v. 
U. e., iC.C.A.Miim., 68 F.2d 206, 
certiorari denied 64 S.Ct. 681, 291 
lU.S. 674, 78 L,.Bd. 1063. 

9t IT.S.—Greenbamu v. UT. S., C.C. 
AJlriz., 80 F.2d 113. 

95. TT.S.—Marshall v. TJ. S., C.C«A- 
Cal., 146 F.2d 618, 167 A.L.R, 241 
—Gates V. U. S., C.iC.A.Colo., 122 
F.2d 671, certiorari denied 62 S.Ct. 
478, 314 U.S. 698, 86 L.Bd. 658, and 
62 S.Ct. 483, 314 U.S. 698, 86 KEd. 
568. 

96. U.S.—^Bpstein v. TJ. S., C.A. 
Midi.. 174 F,2d 754. 

Knowledsre of falaity of representa- 
tions xLOt establlBlied 
U.S.—Estep V. U. S., C.aA.Utah, 
140 F.2d 40—Greenbaum v. U. S., 
CXJ.AJLriz.. 80 F.2d 113. 

97. U.S.—U. S. V. Bergr, C.CA.N.J., 
144 F.2d 173—Hines v. U. S., C.C. 

131 F.2d 971—U. S. v. 
Bender, C.C.A.N^.Y., 60 F.2d 56, cer¬ 
tiorari denied Posuer v. U. S., 63 
S.Ct. 23, 287 U.S. 698, 77 L.Ed. 621. 
49 C.J. p 1220 note 36. 

98. U.S.—Splllers v. U. S., C.C.A. 

Tex.. 47 !P.2d 893—Kritcher v, U. 

S.. C.C.AJT.Y., 17 F.2d 704. | 

99. U.S.—^Marshall v. U. S., C.C.A. j 
Cal., 146 F.2d 618, 167 A.L.R. 241 
—U. S. V. Berff. C.C.A.N.J., 144 F. 
2d 173—Harris v. U. S., C.C.A.Md., 
140 F.2d 667—Decker v. U. S., C.C. 
A.Md., 140 F.2d 378, 151 A.L.R. 
754—Blue v. U. S., C.C.A.Ohio, 138 
F.2d 361, certiorari denied 64 S.Ct. 
1046, 322 U.S. 736, 88 L.Ed. 1670, 
rebearingr denied 64 S.Ct. 1269, 322 
U.S. 771, 88 LuBd. 1696. certiorari 
denied Clark v. U. S., 64 S.Ct. 
1046, 322 U.S. 736, 88 L.Ed. 1670, 
rehearingr denied 64 S.Ct. 1259, 322 
U.S. 771, 88 L.Ed. 1596, certiorari 
denied Pardee v. U. S., 64 S.Ct. 
1046, 322 U.S. 737, 88 L.Ed. 1670, 
rehearingr denied 64 S.Ct. 1259, 322 
U.S. 771, 88 L.Bd. 1596—Clarke v. 
U. S., C.C,A.Wash., 132 F.2d 538, 


certiorari denied 63 S.Ct. 992, 318 

U. S. 789. 87 L.Bd. 1156—U. S. v. 
Relbnrn, C.CJ^.N.Y.. 127 F.2d 526 
—U. S. V. Biedel, C.C.A.I11., 126 
P.2d 81—Graham v. U. S., C.C.A. 
N.M., 120 F.2d 643—Corbett v. U. 

S., C.C.A.MO., 89 F.2d 124—McNear 

V. U. S., C..CwA..Kan., 60 F.2d 861— 
U. S. V. Bender, C.C.A.N.Y.. 60 F. 
2d 66, certiorari denied Posner v. 
U. S., 63 S.Ct. 23, 287 U.S. 698, 77 
L.Ed. 621—Havener v. U. S., C.C. 
A.Kan., 49 P.2d 196, certiorari de¬ 
nied 62 S.Ct. 24. 284 U.S. 644, 76 
L.Ed. 547—Cochran v. U. S., C.C.A. 
Mlnn., 41 F.2d 193—Alford v. U. S., 
C.C.A.Cal., 41 F.2d 157, reversed 
on other grrounds 61 S.Ct. 218, 282 
U.S. 687, 76 L.Ed. 624—Lewls v. 
U. S., C.CJLCal., 38 F.2d 406— 
Federman v. U. S., C.C.A.Ind., 36 
F.2d 441, certiorari denied 60 S.Ct 
246, 281 U.S. 729, 74 L.Bd. 1146— 
U. S. V. Green, D.C.Pa., 79 F.Supp. 
702. 

49 C.J. p 1220 note 38. 

1. U.S.—Whealton v. U. 8., C.C.A. 
N.J., 113 P.2d 710—MerriU v. U. 

S., C.C.A.Mont, 95 F.2d 669—^Free- 
man v. U. S., C.C.A.N.J., 20 F.2d 
748. 

Becelpt of letter 

(1) Evldence that matter was re- 
ceived througrh the mails is Insuf- 
flcient by Itself, to show that a.c- 
cused mailed the matter or caused 
it to be mailed.—Davls v. TT. S., C.C. 
A.Del., 63 F.2d 646—Cohen v. U. S., 
C.C.A.N.J., 60 F.2d 819—Berllner v. 
U. S., C,C.A-N.J., 41 F.2d 221—^Ffee- 
man v. U. S., C.C.A.N.J., 20 F.2d 748. 

(2) Proof that a letter was writ- 
ten in one City and received in an- 
other is insufflcient to show use of 
the mails required for a convlctlon. 
—Mackett v. U. S., C.C.A.Wis., 90 
F.2d 462—U. S. v. Baker, C.C.A.N.Y.. 

50 F.^ 122. 

2. U.S.—U. S. V. Camithers, C.C.A. 
ni., 152 F.2d 612, certiorari denied 
66 SX:t 806, 327 U.S. 787, 90 L.Ed. 
1014, rehearingr denied 66 S.Ct 
816, 327 U.S. 817, 90 L.Bd. 1040, 
rehearingr denied 66 S.Ct. 897, 327 

U. S. 819, 90 L.Ed. 1014—Mitchell 

V. U. S., C.C.A.N.M:, '126 P.2d 650, 
certiorari denied 62 S.Gt 1307, 316 
U.S. 702, 86 L.Bd. 1771—U. S. v. 

371 


Buokner, C.CJLN.T.. 108 F.2a 921. 
certiorari denied Buckner v. U. S., 
60 S.Ct 613, 309 U.S. 669, 84 L.Ed. 
1016. 

3. U.S.—<U. S. V. Buckner, 108 F.2d 
921, certiorari denied Buckner v. 
TT. S.. 60 S.Ct 613, 309 U.S. 669, 
84 L.Ed. 1016—Merrill v. U. S., 
C.C.A.Mont. 96 F.2d 669—^Hass v. 
U. S., C.C.A.Iowa, 93 F.2d 427. 

4- U.S.—U. S. V. Groves, C.C.A.N.Y., 
122 F.2d 87, certiorari denied 
Groves v. U. S.. 62 S.Ct 136, 314 
U.S. 670. 86 L.Bd. 636—U. S. v. 
Rosso, aCA-N-Y., 68 F.2d 197. 

49 C.J. p 1220 note 31. 

Belatlonsblp of letters to schema 
U.S.—U. S. V. Bergr, C.C.A.N.J.. 144 
F.2d 178. 

Xietterji mailed wlthln dlstrlot where 
indiotment fllad 

U.S.—U. S. V. Cohen, aaA-N.Y.. 145 
F.2d 82, certiorari denied 65 S.Ct 
663, 828 U.S. 799, 89 L.Ed. 638, 
four cases, and 66 S.Ct 664. 323 
U.S. 800, 89 L.Ed. 688—Steiner v. 
U. S., aC.A.La., 134 F.2d 931, cer¬ 
tiorari denied 63 S.Ct 1439, 319 

U. S. 774, 87 L.Bd. 1721—Mcintyre 

V. U. S., C.C.A.Ohio, 49 F.2d 769. 

5. U.S.—Bpstein ▼. U. S.. CA-MIch., 
174 F.2d 754. 

AhandonmeiLt of sdhema by partlcl- 
pant 

U.S.—U. S. V. Cohen, aCJLN.T., 146 
F.2d 82, certiorari denied 65 S.Ct 
563, 823 U.S. 799, 89 L.Ed. 637, 
four cases, and 65 S.Ct 654, 323 

U. S. 800, 89 L-Ed. 638. 

6. Bemaiks of court 

A misstatement of the chargre in 
the indictment made by the court 
prelimlnary to examinatlon of ju- 
rors, the elfect of which was to prej- 
udlce the jury from the start "w^as 
held erroneous.—Sunderland v. U. 

S., C.C.A.Neb., 19 F.2d 202. 

7. U.S.—Weiss v. TT. S., C!.CJLLa., 
122 F.2d 676, certiorari denied 62 
S.Ct 300, 314 U.S. 687, 86 L.Ed. 
550, rehearingr denied 62 S.Ct. 478, 
314 U.S. 716, 86 L.Ed. 670—Grell 

V. U. S., C.aAMo., 112 F.2d 861— 

U. S. V. Weiss, aC.A.]Sr.Y., 103 F. 
2d 348, certiorari grranted Weiss 

V. U. S., 69 S.Ct 1043, 807 U.S. 621, 
83 L.Ed. 1500, reversed on other 
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which arise,* sudi as tihe existence of a sdieme 
to defraud,® connection of accused with the fraud- 
ulent Bcheine,^<> the question of fraud,^! the ques- 
tion of intent to defraud^^ or of good faith,l8 
whether representations were false^^ or fraudulent- 
ly made as part of the scheme alleged,^^ whether 
letters were mailed or caused to be mailed in fur- 
therance of the scheme^® and with the intent of 


assisting in the furtherance of the scheme, 
whether the scheme to defraud was apparently 
adapted to accomplish the crime intended,i8 and 
whether the scheme was put into operation.19 
These matters are for the determination of the 
jury only where there is sufficient evidence in the 
particular case to justify a submission to the jury,20 
and, if there is no evidence on which a conviction 


grounds 60 S.Ct. 269, SOS TJ.S. 821, 
84 L..Ed. 298—Goldstein v. U. S.. 
aaA.Mo.. 63 F.2d 609—Belden v. 
TT. S., Wash., 223 tP. 726, 139 C.aA. 
256. 

APPBoatloxL of statato to particnlar 
facts 

Guilt under the maU-fraud statute 
depends on answers to questione of 
law raised by application of the 
statute to the jwrticular facts.— 
Adams v. TJ. S. ex rei. McCann, N. 

T. , 63 S-Ct. 236, 317 TJ.3. 269, 87 L- 
Ed. 268, 143 A.LuB. 435. 

SUxeoted verdlot of soqnittal h^d 

properly refnsed 

U. S.—Blchardson t. TT. S., C.C.A. 
Tenn., 150 F.2d 58—Walher v. TJ. 

S., C.C.A.Wash., 116 F.2d 458- 
Boubay v. XJ. S., C.ClA.Cal., 115 
F.2d 49—▼. U. S., aCJLLa., 
112 F.2d 128, certiorari dismissed 
61 S.Ct. 6, 311 TJ.S. 722, 85 L.Ed. 
471, certiorari denied 61 S.Ct. 60, 
311 U.S. 684, 85 Li.Ed. 441, rehear- 
ing denied 61 S.Ct. 131, 311 U.S. 
726, 85 KBd. 473—Landay v. TT. 

S., aCA-Mlch,, 108 F.2d 698, cer¬ 
tiorari denied 60 S.Ct. 721, 309 TT. 
iS. 681, 84 LuEd. 1024, Lane v. U. 

S., 60 S.CJt 722, 309 TJ.S. 681, 84 
L..Ed, 1026, Attix V. U. S., 60 S-Ct. 
722, 309 TT.S. 681, 84 L.EcL 1025, 
and Brown v. U. S., 60 S.Ct. 722, 
309 U.S. 681, 84 LuBd. 1026—Grid- 
ley V. U. S., C.C.A.Mich., 44 F.2d 
716, certiorari denied 51 S.Ct. 351, 
283 U-S. 827, 75 UEd. 1441. 

8. U.S.—Welss V. U. S., C-CJULia., 
122 F.2d 675, certiorari denied 62 
SXX. 300, 314 U.S. 687, 86 L.Ed. 
550, rehearins denied 62 S.Ct. 478, 
314 U.S. 716, 86 I/.Ed. 670—Miller 

V. U. S., CLCA-Ean., 120 F.2d 968— 
Simons v. U. S.. ac.A.Wash., 119 
F.2d 539, certiorari denied 62 S.Ct 
78, 314 U.a 616, 86 L.Ed. 496—U. 
S. V. Berman, C.CLAlN.T., 98 P.2d 
733—Pfaff V. U. S, C.C.A.Ind., 85 
F.2d 309. 

9. U.S.—^Holmes ▼. U. S., C.C.A. 
Neb., 134 F.2d 125, certiorari de¬ 
nied 63 S.Ct. 1434. 319 U.S. 776, 87 
Ii.Bd. 1722. 

10. U.S.—U- S. ▼. Morley, CXIA. 
Ind., 99 F.2d 683, certiorari denied 
Morley r. U, S., 59 S.CL 463, 306 
U.S. 681, 83 LuEcL 1033. 

49 aj. p 1221 note 46. 

IX, U.S.—St. Clalr v, U. S., CLC-A 
Wa^, 23 P.2d 76. 


12- U.S.—Coleman v. U. S., C.C.A 
Tex., 167 F.2d 837—Hawley v. U. 
S., C.C.A-C 0 I 0 ., 133 F.2d 966— 

Weiss V. U. S., C.C.A.L.a., 122 F.2d 
675, certiorari denied 62 S.Ct. 300, 
314 U.S. 687, 86 L-Ed. 650, rehear- 
ing denied 62 SX^ 478, 314 U.S. 
716, 86 KEd. 570. 

49 C.J. p 1221 note 48. 

13. U.S.—Coleman v. U. S., C.C.A. 
Tex., 167 F.2d 837—Hawley v. U. 
S., C.C.A.CO10., 133 P.2d 966—U. S. 
V. Sprenffel, <lC.A.Pa., 103 P.2d 
876. 

49 C. J. p 1221 note 49. 
l-t fU.S.—BaJlard v. U. S., C.C.A. 
Cal., 138 P.2d 450, certiorari de¬ 
nied U. S. V. Ballard, 64 S.Ct. 427, 
320 U.S. 733, 88 L.Ed. 434—Simons 
V. U. S., C.C.A.Wash., 119 P.2d 539, 
certiorari denied 62 SX!t. 78, 314 

U. S. 616, 86 L.Bd. 496. 

15- U.S.—Perry v. U. S., C.aA.N-.M., 
136 F.2d 109, certiorari denied 64 
S.CL 44, 320 U.S. 743, 88 L.Ed. 441. 
16. U.S.—^Muench v. U. S., C.C.A. 
Mo., 96 F.2d 332—Smith v. U. S., 
C.C.AGa., 61 F.2d 681. Certiorari 
denied 53 S.Ct. 401, 288 U.S. 608, 
77 L.Bd. 983, and Eliis v. U. S., 53 
S.Ct. 402, 288 U.S. 607, 77 L.Ed. 
982. IFollowed in, C.CXA., Fowler 

V. Aderhold, 73 F.2d 998—^Davls v. 
U. S., CXJJLTex., 55 F.2d 660, cer¬ 
tiorari denied 62 S.Ct. 646, 286 U. 
S. 564, 76 L.Ed. 1296. 

17- U.S.—U. S. V. Crummer, C.C.A 
K au., 151 F.2d 958, certiorari de¬ 
nied 66 S.Ct 704, 327 U.S. 786, 90 
L.Ed. 1012. 

la. U.S.—Whltehead v. U. S., Ala., 
245 P. 386, 167 C.C.A. 647, certio¬ 
rari denied 38 S.Ct. 191, 245 U.S. 
670, 62 L.Ed. 640. 

19- U.S.—Stewart v. U. S., C.CA.. 

Mo., 300 P. 769. 

49 aJ. p 1221 note 61. 

20. U.S.—^U. S. V. Peinbergr, C.C.A. 
N.T., 140 P.2d 692, 164 A.L.R. 272, 
certiorari denied 64 S.Ct. 943, 322 

U. S. 726, 88 L.Ed. 1662—Rosen- 
berff V. U. S., C.C.A.N.M., 120 P.2d 
935—Rude v. U. S., C.C.A.C 0 I 0 ., 74 
P.2d 673—West v. U. S., C.CJL 
Colo., 68 P.2d 96—^Davis v. U. S., 
aCA.r>el., 63 P.2d 645—Salln^er 

V. U. S.. aC.A.S.D., 23 P.2d 48. 
49 C.J. p 1221 note 52. 

Uacoiitradioted evidenoe 

Submittlns to lury issue estab- 
llshed by uncontradicted evidence is 
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erroneous.—Gold v. U. S., C.C.A 
Mlnn., 86 P.2d 16. 

Froof of settled custou is stiffl- 
clent to take question of use of 
malis to defraud to Jury.—^Harris v. 
U. S., C.C:A.Md., 140 P.2d 667. 
Evidence held suffiGlent for Jury 
(1) In g-eneraL—^U. S. v. Bowcott, 
C.A.I1L, 170 F.2d 178, certiorari de¬ 
nied 69 S.Ct. 482, 335 U.S. 911, 93 L. 
Bd. 444—U. S. V. Peinbergr, C.C.A.N. 
Y., 140 P.2d 692, 164 A.L.R, 272, cer¬ 
tiorari denied 64 S.Ct. 943, 322 U.S. 
726, 88 L.B!d. 1662—-U. S. v. Levy*, C. 
C.A.Ind., 138 F.2d 429, certiorari de¬ 
nied Levy V. U. S., 64 S.Ct. 628, 321 
U.S. 770, 88 L.Ed. 1066, rehearlngr de¬ 
nied 64 S.Ct. 635, 821 U.S. 803, 88 L. 
Ed. 1089—Steiner v. U. S., C.C.ALa., 
134 F.2d 931, certiorari denied 63 S. 
Ct. 1439, 319 U.S. 774, 87 L.Ed. 1721 
—^U. S. V. McDermott, C.C.A.Ind., 131 
P.2d 318, certiorari denied Mcl>er- 
mott V. U. S., 63 S.Ct. 664, 818 U.S. 
765, 87 L.Ed. 1137, rehearingr denied 
63 S.Ct 827, 318 U.S. 801, 87 L.Ed. 
1164—Bradford v. U. S., C.C.ALa.. 
129 P.2d 274, reheard 180 P.2d 630, 
certiorari denied 63 S.Ct. 205, 317 
U.S. 683, 87 L.Bd. 547—Dunham v. 

U. S., C.C.A.Pla., 125 P.2d 895—U. S. 

V. White, C.C.A.hr.Y., 124 F.2d 181— 
Knight V. U. S., C.C.A.Tex., 123 P.2d 
969 —Bogy v. U. S., C.C.A.Tenn., 96 
P.2d 734, certiorari denied Bogy v. 
U. S., 59 S-Ct. 68, 306 U.S. 608, 83 L. 
Ed. 387—Alexander v. U. S., C.C.A. 
Mo., 95 P.2d 873, certiorari denied 
69 S.Ct. 99, 805 U.S. 637, 83 L.Bd. 
409, Debeh v. U. S., 6^ S.Ct 99, 306 
U.S. 637, 83 L.Ed. 409, Undsay v. U. 

S., 69 S.Ct 100, 306 U.S. 687, 83 L. 
Ed. 409, and 69 S.Ct. 100, 305 U.S. 
637, 83 I*Bd. 410—Green v. U. S., C. 
C.A.Utah, 93 P.2d 637—Levey v. U. 

S., C.C.A.Wash., 92 P.2d 688, cer¬ 
tiorari denied 68 S.Ct. 609, 303 U.S. 
639, 82 L.Ed. 1099—Simmons v. U. 

S., C.C.A.Tex., 89 P.2d 691, certiorari 
denied 68 S.Ct. 19. 302 U.S. 700, 82 L. 
Ed. 540—^Lonergan v. U. S., C.C.A 
Wash., 88 P.2d 691, certiorari grant- 
ed 58 S.Ct. 18, 302 U.S. 663, 82 L.Bd. 
512, reversed 68 S.Ct. 430. 303 U.S. 
33. 82 L.Ed. 630—Reuben v. U. S.. C. 
CAuIll., 86 P.2d 464, certiorari de¬ 
nied 57 S.Ct. 613, 300 U.S. 671, 81 L. 
Ed. 877, rehearlng denied 57 S.Ct 
782, 301 U.S. 712, 81 L.Bd. 1364, Roll- 
nlck V. U. S.. 86 P.2d 464, cer¬ 
tiorari denied 67 S.Ct 611, 300 U.S. 
671, 81 L.Ed. 877, rehearlng denied 
57 S.Ct 782, 301 U.S. 712, 81 L.Ed. 
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could be ‘based, it is the duty of the court to di- 
rect a verdict of acquittal.^^ 

Instructions. In accordance with the rules gov- 
erning criminal trials generally, the court should 
clearly and correctly instruet the jury as to the 
offense charged, the defense asserted, and the law 
applicable to the case .22 

Findings and verdict A finding by the jury that 
defendants devised a scheme to defraud necessari- 


ly includes a finding of bad faitfa and guilty 
knowledge on their part.^^ Where, although an in- 
dictment charges both the offense of using the mails 
to exeeute a scheme to defraud and the offense of 
conspiring to commit the substantive offense, the 
judge submits the case to the jury only on the con- 
spiracy count, a general verdict of guilty does not 
include the offense of using the mails to defraud.^^ 
Where the jury retum a verdict of guilty which 
is based on circumstantial evidence but the evidence 


1364—^Laven v. U. S., 86 F.2d 464, 
certiorari denied 57 S.Ct. 613, 300 
tr.S. 671, 81 L,Ed. 877—^Liuke v. 

XJ. S., CC-A-CJa., 84 F.2d 711, cer¬ 
tiorari denied 57 8.CL 45. 299 U. 
S. 542, 81 L.Ed. 399—Lloyd v. U. 

S., C.C.A.Tex., 76 F.2d 385—^Mansfield 
V. U. S., C.C.A.M 0 ., 76 F.2d 224, cer¬ 
tiorari denied 56 S-Ct. 117, 296 U.S. 
601, 80 Li.Ed. 425—S. v. Hirsch, C. 
C.A.N,T., 74 F.2d 215, certiorari de¬ 
nied Hirsch V. U. S., 55 S.Ct. 653, 296 

U. S. 739, 79 Li.Bd. 1686, rehearing de¬ 
nied 66 S.Ct. 825. 296 U.S. 768, 79 
L.Ed. 1709—Baldwin v. U. S., C.C.A- 
Mont., 72 F.2d 810, certiorari denied 
Madison v. U. S.. 56 S.Ct. 919, 296 U. 
S. 761, 79 L.Ed. 1702, Stohi v. U- S., 
65 S.Ct, 919, 296 U.S. 761, 79 L.Ed. 
1703, Faulkner v. U. S., 55 S.Ct. 920, 
296 U.S. 761, 79 L.Ed. 1703, Baldwin 
y. U. S., 65 S.Ct. 920, 295 U.S. 761, 79 
L.Bd. 1703, Keller v. U. S., 66 S.Ct. 
920, 296 U.S. 761, 79 L.Ed. 1703, and 
Green v. U. S.. 66 S.Ct 927, 296 U.S. 
761, 79 L.Bd. 1703—Taggart v. U. S., 
C.C.A.C 0 I 0 ., 63 F.2d 285—Roper v. U. 

S., C.C.A.C 0 I 0 ., 64 F.2d 846—Nichols 

V. U. S., C.aA,Fla., 48 F.2d 46—Hyn- 
ey V. U. S.. aCA-Mich., 44 F.2d 134, 
certiorari denied 51 S.Ct 347, 283 U. 
S. 824, 75 L.Ed. 1438. 

(2) Fraudulent scheme.—^Lelles v. 
U. S., C.C.A.Wash., 120 P.2d 447, cer¬ 
tiorari denied 62 S.Ct 108, 314 U.S. 
626, 86 L.Ed. 603—Aiken v. U, S., C. 
C.A.S.O., 108 F.2d 182—Foshay v. U. 

S., C.C.A.Minn., 68 F.2d 205, certio¬ 
rari denied 64 S.Ct 631. 291 U.S. 674, 
78 L.Ed. 1063. 

(3) Farticipatlon in scheme hy de¬ 
fendant. 

U.S.—^U. S. V. Hartenfeld. C.C.A.Ind., 
113 F.2d 359, certiorari denied 
Hartenfeld v. U. S., 61 S.Ct. 30, 311 
U.S. 647, 85 L.Bd. 413—Paden v. 
U. S., C.aA.Mo., 85 F.2d 366. 

U.C.—Curley v. U. S., 160 F.2d 229, 
81 U.S.APP.D.C. 389, certiorari de¬ 
nied 67 S.Ct 1611, 331 U.S. 837, 91 
L.Ed. 1850, rehearing denied 67 S. 
Ct 1729, 331 U.S. 869, 91 L.Bd. 

1872, certiorari denied Smith v. 
U. S., 67 S.Ct 1512, 331 U.S. 837, 
91 LfeEd. 1850, rehearing denied 67 
S.Ct 1760, 331 U.S. 870, 91 L.Ed. 

1873. 

(4) Palsity of representations.— 
Mansfield v. U. S., C.CJLM 0 ., 76 F.2d 


224, certiorari denied 66 S.Ct 117, 
296 U.S. 601, 80 L.Ed. 425. 

(6) Knowledge of falsity of rep¬ 
resentations.—Holt V. U. S., C.C-A 
Okl., 94 P.2d 90. 

(6) Intent to defraud or lack of 
good faith.—^Stone v. U. S., C.C.A. 
Tenn., 113 P.2d 70. 

(7) Use of mails.—Steiner v. U. 

S., C.C.A.La., 134 P.2d 931, certiorari 
denied 63 S.Ct 1439, 319 U.S. 774, 
87 L.Ed. 1721—Roubay v. U. S., C.C. 

A.Cal., 116 P.2d 49—U. S. v. Wise, 
C.C.A.Ind., 108 F.2d 379—U. S. v. 
Porter, C.aA,Ill., 96 P.2d 773, cer¬ 
tiorari denied Porter v. U. S., 69 S. 
Ct. 71, 306 U.S. 612, 83 L.Ed. 389— 
Corhett v. U. S., C.CJL.M 0 ., 89 F.2d 
124. 

21. U.S,—^Tucker v. U. S.» C.C.A. 
Okl., 5 F.2d 818. 

49 C-J. P 1221 note 53. 

22. U.S.—Coleman v. U. S., C.C.A. 
Tex., 167 F.2d 887—^Richardson v. 
U. S., eC.A.Tenn., 160 F.2d 58. 

49 C.J. P 1220 note 44. 

Instruetlons held proper or adeauate 
U.S.—^Brldgman v. U. S., C.A.Cal., 
183 F.2d 760—U. S. v. Platt, C.A, 
N.Y., 182 P.2d 469—liowers v. U. 

S., C.A,Pla., 177 P.2d 764, certiorari 
denied 70 S.Ct 492, 338 U.S. 964, 

94 L.Ed.-^Hawley v. U. S., C 

C-AColo., 133 F.2d 966—Simons v. 
U. S., C.C.A,Wash., 119 F.2d 639, 
certiorari denied 62 S.Ct. 78, 314 

U. S. 616, 86 L.Ed. 496—Leche v. U. 

S., C.C.A.La., 118 P.2d 246, cer- 
tiorart denied 62 S.Ct 73, 314 U.S. 
617, 86 L.Bd. 496, rehearing denied 
6(2 S.Ct 295, 314 U.S. 712, 86 L.Bd- 
667—U. S. V. Dilliard, C.CJV.N.Y., 
101 F.2d 829, certiorari denied l>il- 
liard v. U. S.. 69 S.Ct 484, 306 U. 
S. 636, 88 L.Bd.‘1036, Koven v. U. 

S., 69 S.Ct 484, 306 U.S. 635, 83 
L.Ed. 1036, and Donegan v. U. S.. 
59 S.Ct 434, 306 U.S. 635, 83 L.Ed. 
1036—Jarvis v. U. S., aaA.]M:ass., 
90 P.2d 243, certiorari denied 68 
S.Ct 25, 302 U.S. 705, 82 L.Bd. 644 
—U. S. V. Weisman, C.CJLN.Y., 83 
P.2d 470, 107 A.L.R. 293, certiorari 
denied Weisman v. U, S.,' 67 S.Ct 
22, 299 U.S. 560, 81 L.Ed. 412, re- 
hearing denied 67 S.Ct 113, 299 U. 
S. 621. 81 L.Ed. 467—Lavine v. U. 

S., C.aA.Wash., 79 P.2d 364^U. S. 

V. Brown, G.C.A.N.Y., 79 F.24 321, 
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certiorari denied MeCarthy v. U. 

S., 66 S.Ct 309, 296 U.S. 650, 80 L. 
Ed. 462—U. S. V. Rowe, C.C«A.N.Y., 
56 F.2d 747, certiorari denied Rowe 
V. U. S., 62 S.Ct 579, 286 U.S. 654, 
76 L.Bd. 1289—Harris v. U. S., C.C. 
A.Wash., 48 F.2d 771—Hyney v. U. 

S., aC.A.Mlch., 44 F.2d 134, cer¬ 
tiorari denied 61 S.Ct 347, 283 U. 
S. 824, 76 L.Ed. 1438—Cowl v. U. 

S., C.C.A.Neb., 36 P.2d 794. 

B.C.— Desiver v. U. S., 166 F.2d 740, 
81 U.S.App.D.C. 148, certiorari de¬ 
nied 67 S.Ct 121, 329 U.S. 766, 91 
L.Ed. 659. 

mstnictloxis held erroneons or Inade- 
«ITiate 

U.S.—Richardson v. U. S., C.aA. 
Tenn., 160 P.2d 68—Clarke v. U. S., 

C.C.A.Wash., 132 P.2d 638, certio¬ 
rari denied 63 S.Ct 992, 818 U.S. 
, 789, 87 L.Bd. 1166. 

Xnstractlo&s held pxoperly refased 
U.S.—Kaufman v. U. S., aC.A.Mich., 
163 P.2d 404, certiorari denied 68 
S.Ct 726. 383 U.S. 857, 92 L.Bd. 
1137, rehearlng denied 68 S.Ct 896, 
333 U.S. 878, 92 L.Ed. 1164—Ouard- 
allblni v. U. S., CCAJAla., 128 F.2d 
984—Glover v. U. S., C-CA-Ga., 125 
F.2d 291, certiorari denied 62 S.Ct 
1280, 316 U.S. 690, 86 L.Bd. 1761— 
U. S. V. Littlejohn, C.CJLIU., 96 
F.2d 368, certiorari denied Little- 
John V. U. S., 68 S.Ct 1058, 304 U. 
S. 583, 82 L.Ed. 1646—Stryker v. 

U. S., aC.A.Colo., 95 P.2d 601— 
Weber v. U. S.. aC.A.Utali. 80 F. 
2d 687—Smith v. U. S.. aaA.Ga., 
61 F.2d 681. Certiorari denibd 68 
S.Ct 401, 288 U.S. 608, 77 L.Ed. 
983. and Eliis v. U. S., 63 S.Ct 402, 
288 U.S. 607. 77 L.Bd. 982, Fol- 
lowed in, C.C.A, Powler v. Ader- 
hold, 73 P.2d 998—^Harris v. U. S., 
C-CLAWash., 48 P.2d 771—Grldley 

V. U. S., aC.A.Mlch., 44 F.2d 716, 
certiorari denied 61 S.Ct 361, 283 
U.S. 827. 76 L.Ed, 1441—Lewls v. 
U. S., aC.A.Cal., 38 F.2d 406. 

23. U.S.—Baker v. U. S., C.CA.Ark., 
115 F.2d 533, certiorari denied 61 
S.Ct 71t 312 U.S. .692, 86 L.Bd. 
1128, rehearlng denied , 61 S.Ct 731, 
312 U.S. 715., 85 UEd. 1145, mo- 
tlon denied. CC.A., 189 .F.2d 721, 
rehearing denied 65 S.Ct 1399, 825 
U.S. 894. 89 L,.Bd. 2005. 

24. U.S.—Lefco v. U. S., COA-Pa., 
74 P.2d 66. 
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does not exclude every reasonable hypothesis ex- 
cept that of guilt, the court will grant a motion 
for judgment of acquittal.26 

Sentence and punishment. Each violation of the 
mail-fraud statute may be separately punished.^® 
The sentence prescribed by statute for using the 
mails to defraud cannot lawfully be imposed on a 
person who has been convicted only of a conspiracy 
to use the mails to defraud^^ 

§ 53- Matter Conceming Lotteries or Similar 
Schemes 

In accordance w!th the provlslons of the statute, the 
mailing of matter conceming a lottery, glft enterprise, 
or similar scheme offering prizes dependent on lot or 
chance Is an offense. 

In accordance with the provisions of the stat¬ 
ute, 18 U.S.C.A. § 1302, the validity of which has 
been upheld,28 the mailing of matter conceming 
a lottery, gift enterprise, or similar scheme offer¬ 
ing prizes dependent on lot or chance is an of- 
fense.2» The object of the statute is to punish 
those who use the mails for the promotion of lot¬ 
teries and similar schemes,3® but, since it is highly 
penal in its nature, it is to be strictly construed.®! 
While it has been broadly stated that the effect of. 
the statute is to make any matter conceming lot¬ 
teries unmailable, and to subject the sender of 
any such matter by mail to the penalty therein 
provided,®^ it has been held that the statute was 
aimed at lottery dealers only and not individual 
buyers of lottery tickets.s® 


The statute cannot, of course, be violated unless 
the matter deposited in the mail is of the kind ex- 
cluded from the mail by the statute.®^ In order to 
constitute a lottery or similar scheme within the 
meaning of the statute, the winning or losing must 
depend on lot or chance and be beyond the will 
or influence of the wagerer,®® and the mere fact 
that an element of chance is present,S® or there is 
an expectation of a prize,®^ is not suf&cient to 
bring a scheme or plan within the statute. Knowl- 
edge of accused as to the nature of the matter is 
essential,®® and, if shown, the absence of an intent 
to evade the law is dmmaterial.®® Prepayment of 
postage is not made an element of the offense by 
the statute.^® 

It is not a defense that the lottery involved was 
valid under lihe laws of the stateri or country^^ 
where it originated, or that the letter involved was 
innocent on its face^® or sent in reply to letters 
written by a detective, under a fictitious name, for 
no other purpose than to obtain evidence.^^ 

Prior to the r^ision of 1948, the statute by ex- 
press terms made it an offense knowingly to de- 
posit, or "cause to be deposited, or knowingly to 
send, or cause to be sent, an 3 rthing to be conveyed 
or delivered by mail in violation of the statute, or 
knowingly to deliver, or cause to be delivered, 
anything forbidden by the statute to be carried 
by mail. It has been said that three distinet of¬ 
fenses are created by the statute: Knowingly de- 
positing, or causing to be deposited, such forbidden 


25. TT.S.—^n. S. V. Gasomiser Corp., 
D.CJ>el.. 7 F.R.D. 712. 

26. n.S.—U. s. ex rei. Bernstein v. 
Hillp C-OA-Pa., 71 P.2d 169. 

27- U.S.—Lefeo V. U. S., C.C.A.Pa., 
74 P.2d 66. 

Conspiracy to use malis for fraudu- 
lent purpose see Conspiracy § 53. 

28. U.S.—Horner v. U. S., N.T., 12 
S.Ct. 407, 143 U.S. 207, 36 l,.ESd. 
126. 

49 C.J. P 1221 note 57. 

As not abrid£:inff freedom of speech 
see Constitutlonal Law S 218 a. 

29. U.S.—XJ. S. V. Rich. B.C.I11., 90 
F.Supp. 624. 

Sebemes or pians lieUL within statute 

(1) Scheme to run '*keno'* ^ames. 
—^Boasberg v. TJ. S., aC.ALa., 60 F. 
2d 185, certiorari denied 53 S.Ct. 22, 
287 U.S. 664, 77 L.Ed. 673. 

(2) Plan, whereby money to be 
pald benefLciaries without Insurable 
interest, depends on merits of des- 
Igrnated person.—^U. S. v. Hughes, D. 
aTex., 53 P.2d 387. 

(3) Other schemes or pians.—TT. S. 
V. Ridgway, D.C.Wash., 199 F. 286— 
49 C.J. p 1221 note 56 £aL 


30. U.e.—U. S. V. Sauer, D.C.Mich., 
88 F. 249. 

49 C.J. p 1221 note 56. 

31. U.S.—TJ. S. V. Rlch, D.C.ni., 90 
F.Supp. 624—^U. S. V. Hughes, D.C. 
Tex., 63 F.2d 387. 

32. U.S.—U. S. V. Zelsler, C.C.I11,, 80 
F. 499. 

33. U.S.—U. S. V. Mason, aC.Va., 22 
F. 707. 

34. U.S.—Peek v. U. S., C.C.ATex., 
61 F.2d 973. 

49 aJ. p 1222 note 66. 

Schemes or pians held not within 
statute 

(1) Bookmakers’ schemes on horse 
races.—U. S. v. Rlch, D.C.I11., 90 F. 
Supp. 624. 

(2) Scheme to create association 
and ralse money by assessment for 
each member's benefit on marrlage. 
— ^Peek V. U. S., aC.ATex., 61 F.2d 
978—^U. S. V. Hughes, U.C.Tex., 66 F. 
2d 286. 

(3) Other pians or schemes.—^U. 
S. V. Stever, Ky., 32 S.Ct. 61, 222 U. 
S. 167, 66 L.Ed. 146—U. S. v. Rosen- 
blum, C.C.N.T., 121 F. 180. 
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[35. U.S.—Peek v. U. S., CLC-ATex., 
61 F.2d 973. 

36. U.S.—U. S. V. Rich. D.C.IU., 90 
F.Supp. 624. 

The Word “ohanoe,” as used in the 
statute, must be construed as col- 
ored, if not controlled, by mreaning 
of associated words. —^U. S. v. Rlch, 
supra. 

37. U.S.—^U. S. V. Rlch, supra. 

38. U.S.—U. S. V, Polltzer, D.C.Cal., 
69 F. 273. 

U.S.—^U. s. V. Polltzer, supra. 

40. U.S.—^U. S. V. Lynch. D.C.Cal., 49 
F. 851. 

41. U.S.—U. S. V. Polltzer, D.aCal., 
69 F. 273. 

42. U.S.—Horner v. U. S., N.T., 13 
S.Ct 409, 147 U.S. 449, 37 L.Ed. 
237—U. S. V. Zelsler, C.C.I11., 30 F. 
499. 

43. U.S.—U, S. V. MacDonald, D.C. 
Mo., 66 F. 486. 

44. U.S.—U. S. V. Moore, D.C.I11., 19 
F. 39—U. S. V. Duft C.C.N.T., 6 F. 
46, 19 Blatchf. 9. 
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matter in tjhe mail; sending such matter or caus- 
ing it to be sent by mail; and knowingly causing 
such matter to be delivered by mail.^s It is an es- 
sential element of the first offense that defendant 
knowingly deposited, or caused to be deposited, 
in the mail for conveyance or delivery thereby 
the matter forbidden by the statute but neither 
the first nor second offense requires for its com- 
pletion that the matter deposited in the mail for 
transmission should be, in fact, transmitted or de- 
livered.'*'^ On the other hand, the last offense is 
one which is not, and cannot be, completed with- 
out the delivery of the matter by mail to the per- 
son to whom it is addressedL^S In order to con¬ 
stitute the second offense, the prohibited matter 
must have been deposited in the mail; it is not 
sufficient merely to send it to the post office.^® 

§ 54. -Indictment 

The Indictment !n a prosecution for maillng matter 
concerning a lottery or a similar scheme must state the 
essentlal elements of the offense. 

The indictment in a prosecution for mailing mat¬ 
ter concerning a lottery or a similar scheme must 
state the essential elements of the offense,should 
set forth such letter or circular complained of in 
haec verba,and should allege that accused knew 
that the matter deposited concerned a -lottery.^s 
The indictment must clearly describe the character 
of the scheme,53 but, where the letter as set forth 
clearly shows the character of the scheme, an in¬ 
dictment need not allege specifically facts show- 
ing the enterprise to be a lottery, and a general 
averment to that effect is sufficient54 Where one 
count sets out a lottery scheme, subsequent counts 
charging the mailing of matter in furtherance of 
the scheme may refer thereto.®® The indictment 


need not show how the letter or circular concerns 
a lottery,® 6 but, where the letter or circular does 
not show on its face that it relates to a lottery, 
the indictment should aiver the existence of a lot¬ 
tery, or an intention to hold a lottery, to which 
the letter or circular refers.® 7 

§ 55. -Evidence and Trial 

The general rules of evidence and trial In crimina! 
cases apply In proseoutions for mailing matter concern¬ 
ing lotterles or similar schemes. 

The general rules of evidence®^ and trial®3 in 
criminal cases apply in prosecutions for mailing 
matter concerning lotteries or similar schemes, 
and, in order to justify a conviction, all the ele¬ 
ments of the offense must be proved beyond a rea- 
sonable doubt®® The jury must be satisfied be¬ 
yond a reasonable doubt that the letter was 
mailed,®! that it concerned a lottery,®^ and that 
defendant deposited it, or caused it to be deposited, 
in the mail.®3 

§ 56. Embezzlement or Stealing Mail Matter 

a. By posta! employees 

b. By any person 

a. By Postal Employees 

(1) In general 

(2) Persons liable 

(3) Use of decoy letters or packages 

(4) Indictment 

(5) Evidence and trial 

(1) In General 

In accordance with statutory provlslons, secretlng, 
embezziing, destroying, or stealing mail matter by any 
postmaster or postal Service employee Is an offense. 


4B. U.S.—U. S. V. Homer, I>.C.3Sr.T.. 
44 F. 677, afflrmed 12 S.Ct. 407, 143 
U.S. 207, 36 L.Ed. 266. 

46. U.S.—U. e. V. PoUtser, D.C.Cal., 
69 P. 273. 

47. U.S.—U. S. V. Horner. D.C.N.T.. 
44 F. 677, afflrmed 12 S.Ct. 407, 143 
U.S. 207, 36 L..Bd. 266. 

48. U.S.—^U. S. V. Horner, supra. 

49. U.S.—^U. S. V. Dauphin, C.C.La., 
20 P. 626. 

50. U.S.—U. S. V. MacDonald, D.a 
Mo., 66 F. 486. 

49 C.J. p 1222 note 74. 

SnfflolexLt aUesfatloxLS 

(1) Of consideration.—^U. S. v. 
Hughes, D.O.Tez., 63 F.2d 387. 

(2) Of lot or chance.—^U. S. v. 
Hughes, supra. 

51. U.S.—U. S. V. Noelte, aCJtf.T., 
1 P. 426, 17 Blatchf, 664. 

49 aJ. P 1222 note 76. 


52. U.S.—U. S. V. FuUcerson, D.C. 
Cal., 74 p. 619. 

49 C.J. p 1222 ‘note 76. 

53. U.S.—U. S. V. MacDonald, D.C. 
Mo., 66 P. 486. 

49 C.J. p 1222 note 77. 

DescxlptloxL of scheme held snfflclent 
U.S.—Boasberg v. U. S., C.C.A.La.. 60 
P.2d 186, certiorari denled 63 S. 
Ct. 22, 287 U.S. 664, 77 L.Ed. 673— 
U. S. V. Hughes, D.C.Tex., 63 P.2d 
387—Qlass v. U. S., Wash., 222 P. 
773, 138 O.C.A. 321—U. 8. v. Ridg- 
way, D.C.Wash., 199 F. 286. 

54. U.S.—^U. S. V. Fulkerson, D.C. 
Cal., 74 P. 631. 

49 C.J. P 1222 note 79. 

55. U.S.—Glass v. U. S., Wash., 222 
P. 773. 138 C.C.A. 321—U. S. v. 
Ridgway, D.C.Wash., 199 P. 286. 

56. U.S.—^U. S. V. Fulkerson, D.C. 
Cal., 74 F. 631. 

49 C.J. P 1222 note 81. 
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67. TJ.S.— tr. s. T. BaUey. aC.N.T., 
47 p. 117. 

49 G.J. p 1222 mota 82. 

58. Evldeuoe held admlsslhle 

U.S.—^Boasberg v. U. S., C.C.A.La., 
60 P.2d 185, certiorari denied 53 
S.Ct. 22, 287 U.S. 664, 77 L.Ed. 673. 

49 C.J. p 1223 note 89 [Sr-d]. 

59. U.S.—^U. S. V. Noelke, C.C.N.T., 
1 P. 426, 17 Blatchf. 654. 

6a U.S.—U. 8. V. Noelke, C.C.N.Y., 
1 P. 426, 17 Blatchf. 654. 

Svidence held Insufflcleiit to jnstlfy 
convlctloii 

U.S.—U. s. V. Hughes, D.C.Tex., 56 
P.2d 286. 

61. U.S.—^U. S. V. Noelke, C.C.N.T., 1 
P. 426, 17 Blatchf. 654. 

62. U.S.—^U. S. V. Noelke, supra. 

49 aJ. P 1223 note 91. 

63. U.S.—U. 8. V. Noelke, supra. 

49 C.J. p 1223 note 92. 
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In accordance with statutory provisions, 18 U.S. 
C.A. §§ 1703, 1709, secreting, embezzling, destroying, 
or stealing mail matter by any postmaster or postal 
.Service employee is an offense.®^ A letter or pack- 
age need not be removed from the post office build- 
ing for the consummation of an offense under the 
statute,and the crime is completed where a postal 
employee takes the mail matter into his possession 
and tmlawfully removes or conceais it.®® Two dis¬ 
tinet classes of offenses are included within the 
statute, one relating to the embezzlement of letters 
or packages, and the other relating to the stealing of 
their contents.®^ In order to constitute the offense 
of embezzlement the matter must have come into the 
possession of the employee in his official character,®® 
and must have been at the time a proper subject 
for deposit in the mail.®® In order to constitute 
either of the offenses the matter alleged to have 
been embezzled or stolen must not have been de- 
livered to the person to whom it was addressed.^® 

A postal employee who takes the contents of a 
letter or package is guilty of a violation of the 
statute, although he expects to return the matter 
taken after a temporary use thereofji 

(2) Persons Liable 

fn order to come within the Intent of the statutes, 
the accused must have been empfoyed in the post office 
department. 

In order to come within the intent of the statutes, 


accused must have been employed in the post office 
departoent.*^® One who has discontinued his em- 
ployment,*^® or one who, without co-mpensation, as- 
sists in distributing or making up the ■mail'^^ is not 
within the statute. 

(3) Use of Decoy Letters or Packages 

A decoy ietter addressed to a flctltious person and 
intended to be removed from the mail without belng 
carried to the place of address may nevertheless be 
such as is intended to be conveyed by mail or carried 
by an employee of the postal servIce, within the mean- 
Ing of the statute. 

A decoy letter or package addressed to a fictitious 
person and intended to be removed from the mail 
without being carried to the place of address may 
nevertheless be such as is intended to be conveyed 
by mail or carried by an employee of the postal 
Service, within the meaning of the statute.*^® It is 
not a defense to an indictment for embezzlement 
that the letter or package embezzled was a decoy'^® 
addressed to a fictitious person or place,77 and was 
never intended to be delivered,78 provided it was 
intended to be conveyed by mail,79 or carried, or 
delivered by a mail carrier, messenger, agent, or 
letter carrier;®® or that it was made up so as to 
attract attention, and indicate' that it contained 
money;®!- but no conviction for embezzlement of 
a decoy letter may be- sustained unless the letter 
was' intended to be conveyed by mail, or carried, or 
delivered by a mail carrier or other employee of the 


64. U.S.—Kelley v. XJ. S., C.C.A.Cal.. 
166 F.2d 343. 

TTnder an eacly statute the olfense 
of secreting*, embezzling, or destroy¬ 
ing letters, etc., was Umlted to those 
intended to be conveyed by mail, 
while the offense of stealing from 
letters or mail was not so limited.— 
Roth V. U. S., C.C.Ohlo. 294 F. 475— 
49 C.J. P 1223 notes 94-96. 

6B. U.S.—Kelley v. U. S., C.C.iLCal., 
166 P.2d 343—U. S. v. Nott, C.C. 
Ohio, 27 P.<3as.No.l5,900. 1 McLean 
499. 

66. T7,S.—Kelley vy U. 6.. C.aA.Cal.. 
166 F.2d 343. 

67- TJ-S.—^Bromberger v. U. S., N.T., 
128 F. 346, 63 C.CJL 76. 

49 CXJ. P 1223 note 97. 

68. U.S.—Shaw v. U. S., B:y., 16S F. 
174^ 91 aCJL 208. 

N.M.—^U. S. V. Aurandt, 107 P. 1064, 
15 N.M. 292, 27 L.RJL.N.S., 1181. 

69. UjS.-U. S. V. Taylor, D.C.Mich., 
37 F. 200. 

49 C.J. p 1223 note 99. 

70. U.S.—U. S. V. Baugh, C.C.Va., 1 
P. 784, 4 Hughes 501—U. S. v. Tay¬ 
lor, C.C.Va., 28 P.Cas.No.16,438, 1 
Hughes 514. 


71. U.S.—^U. S. V. Thompson, D.C.S. 
C., 29 F. 706. 

49 C.J. p 1224 note 6. 

72. U.S.—U. S. V. Hott, C.C.Ohio, 27 
P.Cas.No.16,900. 1 McLean 499. 

49 C.J. p 1224 note 2. 

tnider an. early statute pertalnlng 
i to '*any person employed in any de- 
partment of the postal Service," it 
has been held immaterial whether 
accused was employed directly by 
the United States or indirectly by a 
contractor.—^U. S. v. Hanna, 17 P. 79, 
4 H.M. 216—49 C.J. p 1224 note 3, 

75. U.S.—U. S. V. Nott, C.C.Ohlo. 27 
F.Cas.hro.15,900, 1 McLean 499. 

74- U.S.—^U. S. V. Hott, supra. 

49 CJ. p 1224 notes 4, 5. 

75- U.S.—^McShann v. U. S., Okl., 231 
P. 923, 146 C.C.A. 119. 

49 C.J. p 1224 note 8. 

76. U.S.—Kelley v, U. S., C.C-A.Cal., 
166 F.2d 343. 

49 C.J. P 1224 note 18. 

77. U.S.—Scott V. U. S., I^.T., 19 S. 
Ct. 209, 172 U.S. 343, 43 L.Ed. 471. 

49 C.J. p 1224 note 14. 

Bona flde addresses 
A fortiori, where addresses on | 
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packages prepared by postal inspec- 
tors were bona fide, and there was 
no evldence of plan to wlthdraw 
packages from mail, packages were 
“Intended to be conveyed by mall“ 
within statute.—^KeUey v. U. S., C.C. 
ACal., 166 P.2d 343. 

78. U.S.—Goode v. U. S., Mass., 16 
6.Ct. 136, 169 U.S. 668, 40 L.Ed. 
297. 

49 C.J. p 1224 note 15. 

79- U.S.—U. S. V. Bethea, D.C.S.C., 
44 P. 802. 

49 C.J. p 1224 note 16. 

Caneeled stamps on package 
Fact that caneeled stamps were 
placed on decoy packages prepared 
by postal employees did not compel 
inference that packages were not 
“intended to be conveyed by mail" 
within statute making it an offense 
for postal employee to embezzle mat¬ 
ter Intended to be conveyed by mail. 
—Kelley v. U. S.. C.C.ACal., 166 F.2d 
843. 

80. U.S.—Hali V. U. S., N.T., 18 S.Ct. 
237, 168 U.S. 632, 42 L.Ed. 607. 

81. U.'S.—U. S. V. Wight, D.C.S.C., 
38 P. 106, afflrmed 10 S.Ct. 487, 134 
U.S. 136, 33 L.Ed. 8C6. 
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postal service.82 With respect to the offense of 
stealing mail matter it is not a defense that the mat- 
ter stolen was a decoy.®® 

(4) Indictment 

An indictment against a postal employee for em- 
bezzllng, destroying, or stealing mali matter must state 
with certainty and partlcularity the essentiai elementa 
of the offense. 

In accordance with rules in criminal prosecutions 
generally, an indictment against a postal employee 
for embezzling, destrojring, or stealing mail matter 
must state with certainty and particularity the es¬ 
sentiai elements of the offense.*^ An indictment 
which is suflSciently ciear in its allegations to enable 
accused to prepare his defense and to plead the 
indictment in bar of a subsequent prosecution for 
the same offense fulfills the requirements of definite- 
ness and certainty.®® An indictment which follows 
the language of the statute is sufficient®® The in¬ 
dictment must allege the employment of accused 
in the post office,®*^ although it is sufficient to charge 
“that defendant was a person employed in one of 
the departments of the Post Office Establishment of 
the United States,”®® and the particular office held 
by accused need not be stated.®^ An indictment for 
embezzlement of mail matter should allege that 


§ 56 

the matter involved came into the possession of 
accused by reason or because of his employment in 
the postal Service.®® It is not essentiai that an in¬ 
dictment for stealing or abstraction from the mails 
contain the allegations necessary to charge a techni- 
cal larceny.®! 

The indictment should allege that the matter was 
intended to be conveyed by mail, etc.®® It is not 
necessary to allege that it was stamped,®® or where 
it was mailed,®^ or the route on which it was to be 
conveyed,®® or the particular place to which it was 
to be conveyed.®® 

Descriptiori of property. The indictment must 
contain a description of the subject matter sufficient 
to inform accused of the charge, and to protect him 
against being again placed in jeopardy.®'^ It is not 
neiessary to describe the property embezzled or 
stolen with the same precision as would be necessary 
in a case of forgery,®® or larceny,®® or some other 
crime directed against an instrument alleged to be 
contained in the letter.^ 

Ownership, An averment as to ownership of the 
mail matter embezzled or stolen by the postal em¬ 
ployee is unnecessary.® An indictment for the em¬ 
bezzlement of a letter containing bank or treasury 


32. U.S.—Hali V. XJ. S., N.T., 18 S. 
Ct. 237, 168 U.S. 632, 42 L.Bd. 607. 

49 C.J. p 1225 note 19. 

33. U.S.—Roth V. U. S., C.C.A.Ohlo, 
294 F. 476. 

49 aJ. P 1224 note 11. 

imder an early statute in which 
there was a dlstlnction between the 
offenses of embezzlingr and of steal- 
ingr from letters or mail as to the 
necessity that the matter be intend¬ 
ed to be conveyed by mail, it was 
held that it was immaterial that the 
decoy letter or packaire was not in¬ 
tended to be conveyed by mail or de- 
livered by a l€ftter carrier.—^Hall v. 
U. S., N.T., 18 8.Ct 237, 168 U.S. 632, 
42 UBd. 607. 

34- U.S.—Shaw v. U. S., Ky., 165 F. 
174, 91 C.C.A. 208. 

N.M.—^U. S. V. Aurandt, 107 P. 1064, 
16 N.M. 292, 27 L.R.A.,1T.S., 1181. 
35. U.S.—^HoUey v. U. S., C.aA,Fla., 
12 F.2d 778. 

49 C.J. p 1225 note 21. 
zndlotment held snfftolent 
U.S.—Cavanaugrh v. U. S., C.CJLN’. 
J., 61 F.2d 127. 

83. U.S.—Kelley v. U. S., C.aA.Cal.. 
166 p.2d 343. 

31 C.J. p 720 note 65 [a] (19). 

37. U.S.—U. S. V. Nott, C.C.Ohlo, 27 
F.Cas.N‘o.16,900, 1 McLean 499. 

38. U.S.—^U. S. V. Patterson, C.C. 
Mich., 27 F.Caa.N’o.16,011, 6 Mc¬ 
Lean 466. 


89. U.S.—U. S. V. Clark, U.aPa., 25 
F.Cas.N‘o.14,801, Crabbe 584. 

90. U.S.—Shaw V, U. S., Ky., 166 F. 
174, 91 C.C.A. 208. 

49 C.J. p 1225 note 25. 

91. U.S.—U. S. V. Trosper, D.C.Cal., 
127 F. 476. 

49 C.J. P 1226 note 26. 

92. U.S.—U. S. V. Hali, D.CJ^^.T., 76 
P. 566, afflrmed 18 S.Ct. 237, 168 U. 
S. 632, 42 L.Bd. 607. 

49 O.J. p 1225 note 28. 

Ziangiiasre of statute 

(1) An allegation in the language 
of the statute that the package '*was 
intended to be conveyed by mail" to 
the named addressee was sufficient, 
without alleging sender of package 
or that he intended it to be conveyed 
by mail.—Kelley v. U. S., C.CJLCal., 
166 F.2d 343. 

(2) Under an early statute an 
averment that the letter or other 
matter embezzled was Intended to be 
conveyed by post, in the language of 
that statute, was held sufficient.— 
U. S. V. Martin, C.C.Ind., 26 F.Cas. 
N^o.16,731. 2 McLean 266—49 C.J. p 
1226 note 31. 

Stealing itom uall prior to statn^ 
tory dhange 

Prior to the statutory change do- 
ing away with the dlstlnction by 
which the offense of secretlng, em¬ 
bezzling, or destroying mail matter 
was limited to that Intended to be ^ 
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conveyed by mail, whlle the offense 
bf stealing from letters or mail was 
not so limited, an indictment for 
stealing was not requlred to contain 
an allegation that the matter was 
intended to be conveyed by mail, or 
intended to be delivered by a postal 
employee, and, if such an allegation 
was unnecessarily inserted, it con- 
stituted surplusage.—^Eta,ll v. U. S., 
N.T., 18 S.Ct. 237, 168 U.S. 632, 42 L. 
Ed. 607—49 C.J. p 1225 notes 29, 30. 
93- U.S.—^Alexis v. U. S., Ija., 129 
P. 60, 63 C.C.A. 602. 

49 CJ. P 1226 note 31 [a]. 

94. U.S.—^U. S. V. Laneas ter, C.C. 
111., 26 F.Cas.No.15,666, 2 McLean 
431. 

95. U.S.—^U. S. V. Lancaster, supra 

96. U.S.—^U. S. V. Laws, D.QMass., 
26 P.Cas.No.16,579, 2 Lowell 116. 

97. U.S.—Shaw v. U. S., Ky., 180 F. 
348, 103 C.C.A. 494. 

49 C.J. p 1225 note 36. 

98. U.S.—^Rosecrans v. U. S., Mont., 
17 S.Ct. 302, 165 U.S. 257, 41 L.Ed. 
708—Shaw v. U S., Ky., 180 F. 
348, 103 C.C.A. 494. 

99. U.S.—Shaw V. U. S., supra' 

Im U.S.—^Rosecrans v. U. a, Mont., 
17 S.Ct. 302, 166 U.S. 267/ 41 L.Ed. 
708—U. S. V. Golding, ,D.C., 25 F. 
Cas.No.15,224, 2 Cranch CC. 212. 

2. U.S.—Kelley v. U. S., C.C.A.Cal., 
166 F.2d 343. 
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notes need not allege whose property it was,3 and 
it is sufficient to describe the letter containing the 
notes according to its direction, which is to some 
one other than defendant.^ 

Nondelivery, An indictment charging embezzle- 
ment of a letter need not allege that the letter had 
not been delivered to the person to whom it was di- 
rected,5 since this is matter of defense peculiarly 
within the knowledge of accused.® 

Intent An allegation that accused feloniously 
did “steal” is a sufficient charge of a wrongful in- 
tent.*^ The indictment need not charge that the acts 
set forth were done feloniously.® 

Date. A clerical error in the date of the offense 
which is otherwise sufficiently identified is not mate- 
rial.^ 

t 

(5) Evidence and Trial 

General rules of evidence and triai In criminal casea 
apply !n a prosecutlon against a postal employee for 
embezzllng, destroying, or stealing maii matter. 

General rules of evidence in criminal cases apply 
in a prosecution against a postal employee for em- 
bezzling, destroying, or stealing mail matter.^® The 
guilt of accused must be estabKshed beyond a rea- 
sonablc doubt,^! but drcumstantial evidence may be 
sufficient In order to justify a conviction for 
larceny from the mails the evidence must establish 
beyond a reasonable doubt not only that the mail 
had been violated,!® but that the letter or package, 
with the stealing of which defendant is charged, had 
been in, and was taken from, the mail.l^ The most 
satisfactory evidence that it had been in the mail 
is that of the person who deposited it in the post 
office, and, of its loss, that of the person to whom it 


was addressed, to the effect that it was never re- 
ceived by him.^® Mere suspicion against defendant 
is overcome by the proof of his good character by 
reliable witnesses.^® 

In accordance with the general rules of trial in 
criminal cases, where there is sufficient evidence to 
support the charge, the question of the guilt of ac¬ 
cused is for the jury.!*^ Where a postmaster is 
charged with stealing a letter from the mail, the 
other employees through whose hands the letter 
would pass should be examined,i® especially if ac¬ 
cused proves an exemplary diaracter.i® 

b. By Any Person 

(1) Nature and elements of offense 

(2) Prosecution and punishment 

(1) Nature and Elements of Offense 

Under statutory provisfons, w|ioever steais, em> 
beasles, or obtalns by fraud or deception mail matter 
frora or out of any authorized depository for mail mat¬ 
ter, or mail matter which has been ieft for collection 
on, or adjacent to, a collection box or other authorized 
depository of mail matter, Is guilty of an offense. 

Under provisions of the statute, 18 U.S.C.A. § 
1708, whoever steais, takes, or abstracts, or by 
fraud or deception obtains, or attempts so to obtain, 
from or out of any mail, post office or station there- 
of, letter box, mail reoeptacle, or any mail route, or 
other authorized depository for mail matter, or 
from a letter or mail carrier, any letter, postal card, 
package, bag, or mail, or abstracts or removes from 
any such letter, package, bag, or mail any article or 
thing contained therein, or secretes, embezzles, or 
destroys any such letter, postal card, package, bag, 
or mail, or any article or thing contained therein; or 


3. U.S.—^U. S. V. Baugh, C-CLVa., 1 
F. 784, 4 Hugrbes 501. 

49 CJ. P 1226 note 41. 

4. U.S.—^U. S. V. Laws, I>.C.Mass., 
26 P.C&Js.No.l6,B79, 2 LoweU 115. 

5. U.S.—‘Wlglit V. Nicholson, Mich., 
10 S.Ct 487, 134 U.S. 136, 33 L.Ed. 
865. 

49 dJ. p 1226 note 45. 

e. U.S.—-Wlglit V. Nlcholson, supra 
—U. S. V. Jenther, aC.N.T., 26 F. 
Cas.3Sro.l5,476, 13 Blatchf. 335. 

7. U.S.—^U. S. V. Trosper, D.C.Cal., 
127 F. 476. 

8. U.a— Kelley v. U. S., ac.A.CaJ., 
166 F.2d 343. 

49 C.J. P 1226 note 48. 

9. U.S.—Adazns v. U. S., Ala., 246 
F. 830, 159 C.CJL 132. 

la FreBamptlOBji 

U.a—^U. a V. Jones, dCLGa., 81 F. 
718. 

49 GLJ. p 1226 note 56 [a]. 


Adxolssibillty of evidence 
U.S.—Roth V. U. S., C.<XA.Ohlo, 294 
P. 475. 

49 C.J. P 1227 note 58. 

IL U.S.—U. S. V. McKenzle, U.C. 
CaL, 85 F. 826, 18 Sawy. 337—U. 
S. V. Crow, C.C.Ohio, 25 F.Cas.No. 
14,895, 1 Bond 51. 

Svldence lield snfflolent 
U.S.—U. s. V. Gllmartin, G.aA.IT.T.. 
120 P.2d 206—Cotten v. U. S., C.C. 
A-Tex., 92 P.2d 809. 

49 C.J. P 1227 note 57 [aj. 

Bvidence lield Insuffloieat 
In absence of any competent evi¬ 
dence that article defendant was al- 
legred to have secreted from malis 
was ever placed Into the mails' Gov¬ 
ernment failed to sustain burden of 
provinG ita charge that defendant 
secreted and embezzled mail whlle 
serving as United States postal em¬ 
ployee, and a judgment of acqulttal 
would be entered.—^U. S. v. Buckner. 
D,C.Pa., 78 P.Supp. 844. 

^7Q 


12- U.S.—U. S. V. McKenzle, D.C. 

Cal., 35 P. 826, 13 Sawy. 337. 

49 aJ. p 1227 note 69. 

13. U.S.—^U. S. V. McKenzle, supra 
—^U. S. V. Crow, C-C.Olilo. 25 F.Cas. 
Wro.14,895, 1 Bond 61. 

14. U.S.—U. S. V. Crow, supra. 

16. U.S.—^U. S. V. crow, supra. 

16. U.S.—U. S. V. Poage, C.C.Ohlo, 
27 F.Cas.No.16.069, 6 McLean 89. 

17. U.S.—Cotten v. U. S., C.C.A.Tex., 
92 F.2d 809. 

Evidence held snfOLclent for Jnry 
U.S.—Cavanaugh v. U. S., C.C.A.N’.J., 
61 P.2d 127. 

49 C.J. p 1227 note 67 [b]. 

18. U.S.—U. S. V. Whltaker, C.C. 
Ohlo, 28 F.Cas.No.16,672, 6 McLean 
342. 

49 aJ, P 1227 note 64. 

19. U.S.—U. S. V, Whltaker, supra. 
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whoever steais, takes, or abstracts, or by fraud or 
deception obtains any letter, postal card, package, 
bag, or mail, or any article or thing contained there- 
in which has been left for collection on or adjacent 
to a collection box or other authorized depository of 
mail matter, is gnilty of an offense.20 The statute 
applies, not only to postal employees,^! but to every 
person, irrespective of his employment in the post 
office.22 The offense is distinet from that described 
by the statute, 18 U.S.CA. § 2114, which relates to 
assault on a custodian of mail matter with intent 
to rob or steal such mail matter,^» from that de¬ 
scribed by the statute, 18 U.S.CA. i§ 2115, which 
makes it an offense to break into a post office with 
intent to commit larceny,^^ from that described 

by the statute, 18 U.S.CA. § 1707, which makes it 
an offense to steal post office property.^B While the 
statute includes larceny as understood at common 
law, it is not restricted to that offense, but makes 
criminal any unauthorized abstraction from the 
mails of postal matter,^® and it is not necessary that 
the matter stolen should have possessed any value 
whatever.27 The matter taken need not have been 
intended to be conveyed by mail,28 and a convic- 
tion may be 'sustained where letters taken were 
decoy letters.29 Whether the matter stolen from the 
mails was or was not mailable matter is not mate- 
riaL^O 

The term "mail” may mean either the whole body 


of matter transported by the postal agents or any 
letter or packet forming a component part of it.*^ 
A post office need not be a building or room set 
apart for that use.32 ^ authorized depository for 
mail matter may be a privately owned box,a mail 
poudi,34 or a mail truck it need not be a recep- 
tacle established or provided by the postmasters gen- 
eral for the safe deposit of matter for the mail or 
for delivery.36 A former statute which made it 
an offense to extract “from or out of” a letter box 
or authorized depository mail matter which has been 
deposited therein was held not to apply to the act of 
taking mail matter which had been placed on or 
outside of a letter box.^*^ 

Inient, The taking must be with criminal in¬ 
tent it must not be a taking by the authority of 
the person to whom the letter was addressed,^^ or 
a taking by mistake,^® or with an innocent intent 
and the criminal intent must exist at the time the 
letter or mail was taken.42 If the taking is with 
the consent of the addressee,^^ or the taker inno- 
cently obtains possession thereof by mistake,^^ 
offense has been committed under the statute, al- 
though there is a subsequent embezzlement by the 
taker, which may be punishable under state laws.^® 

(2) Prosecution and Punishment 

An Indlctment for stealtng or embezziing inaii mat- 


20. U.S.—McJCee v. Johnston, C.C.A. 
Cal., 109 F.2d 273, certiorari denled 
60 S.Ct. 592, 8119 U.S. 664, 84 LJSd. 
1011—Toxihy V. U. S., aCJLMlnn.. 
88 F.2d 930—Nlemeyer v. U. S., C. 
aA.111., 84 F.2d 919—U. S. v. Sehon 
Chinn, D.aW.Va., 85 F.Supp. 66S. 

D.C.—^Burton v. U. S., 169 F.2d 969, 
88 U.S.App.D.a S69. 

State law 

Pilfering from a mallbox Is not a 
criminal offense under the laws of 
New York state.—^People .v. Huber, 
87 N.Y.S.2d 239, 194 Mlsc. 586. 

21. U.S.—Roth T. U. S., C.CJLOhio, 
294 F. 476. 

49 C.J. p 1227 note 68. 

22. U.S.—Goode v. U. S., Mass., 16 
S.Ct. 136, 169 U.S. 663, 40 Li.Bd. 
297. 

49 C.J. p 1227 note 69. 

23. U.S.—^Touhy v. Cox, C.ClA.Mo., 
145 F.2d 107. 

Robbery of custodian of mail as of¬ 
fense see infra § 62. 

24. U.S.—0'Brien v. Sguler, CCA. 
Wash., 133 F.2d 123. 

Breaking’ and enterins: post office as 
olCense see infra § 63. 

25. U.S.—0'Brlen v. Squler, supra. 
Stealing: of post office property as 

offense see infra S 64. 


26. U.S.—^Bowers v. U. Sw, Ark., 148 
F. 379, 78 C.C.A. 193. 

49 C.J. P 1227 note 72. 

27. U.S.—Colllns v. U. S., C.C.A. 
lowa^ 20 F.2d 674—Bowers v. U. 
S., Ark., 148 F. 379, 78 C.CA. 193. 

28. U.S.—Roth V. U. S. CC.A.Ohio, 
294 F. 476. 

29. U.S.—^Roth V. U. S., supra— 
Smith V. U. S.. C.CJLTex., 288 F. 
44. 

30. Colo.—^Beery v. U. S.# 2 Colo. 
186. 

31. U.S.—^U. S. V. Inabnet, D.C.S.C., 
41 F. 180. 

32. U.S.—U. S. V. Marselis, C.C.N. 
Y., 26 F.Cas.No.16,724, 2 Blatchf. 
108. 

49 C.J. P 1228 note 28. 

33- U.S.—Rosen v. U. S., N.Y., 38 S. 

Ct. 148, 246 U.S. 467, 62 L.Bd. 406. 
Kouse letter box 

U.S.—^U. S. V. Sehon Chinn, D.C.W. 

Va., 85 F.Supp. 658. 

3Eallbox in apaxtmexLt buildinsr 
U.S.—Nlemeyer v. U. S., C.C.A.I11., 
84 F.2d 919. 

49 C-J- P 1228 note 85 [a]. 

34. U.S.—'HcEIee v. Johnston, C.C.A. 
Cal., 109 F.2d 273," certiorari de- 
nied 60 S.Ct. 592, 309 U.S. 664, 84 
LuBd. lOlL 


35- D.C.—^Burton v. U. S., 169 F.2d 
969, 83 U.S.APP.D.C. 369. 

36, U.S.—Poster v. Biddle, C.aA. 
Kan., 14 F.2d 280. 

49 C.J. P 1228 notes 86, 87. 

37. U.S.—^U. S. V. Lophansky, D.C, 
Pa., 232 P. 297. 

38, U.S.—^U. S. V. Meyers, D.C.Wia., 
142 P. 907. 

49 C.J. p 1227 note 74. 

39. U.S.—In re Burkhardt, D.C.Wis., 
38 F. 25. 

40, U.S.—U. S. V. Meyers, D.C.Wis., 
142 P. 907. 

49 a J. p 1227 note 76. 

41. U.S.—^In re Burkhardt, D.C.Wts., 
33 P. 26—^U. S. V. Pearce, C.C. 
Mlch., 27 P.Cas.No.16,020, 2 Mc- 
Dean 14. 

42- U.S.—U. S. V. Inabnet, D.C.S.C., 
41 P. 130. 

U.S.—^U. S. V. Smith, 40 P. 708, 11 
Utah 433. 

43- U.S.—^In re Burkhardt. D.C.Wls., 
33 F. 25. 

44- U.S.—^U. S. V. Meyers, D.C.Wls., 
142 F. 907. 

45- U.S.—^U. S. V. Meyers, supra— 
In re Burkhardt, D.C.Wis., 33 F, 
25. 
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tep must state with certainty and partfcularlty the es¬ 
sent lal elements of the offense. 

An indictment for stealing* or embezzling mail 
matter must state with certainty and particularity 
the essential elements of the offense.'^® The in¬ 
dictment need not conform to the essentials for an 
indictment for larcenyj^*^ and it need not allege 
that the property taken was of any value.^* Sur- 
plusage will not vitiate the indictment.^® 

Ownership. The indictment need not allege own- 
ership of the property stolen,®® but it will be sujE- 
cient if it dharges that accused stole, took, or ab- 
stracted a Ictter, package, ctc., from the mail or 
from a post office, which letter or package, etc., is 
sufficiently described for identification.®! Owner¬ 
ship of a check sent through the mails by a debtor 
to a creditor with instructions to credit the amount 
on his debt may properly be laid in the latter,52 and 
an indictment f6r the larceny of a check may prop¬ 
erly allege the ownership to be in the addressee.^s 

Evidence, trial, and senfence. In a prosecution 
for stealing or embezzling mail matter, general rules 


of evidence®^ and trial^^ in criminal cases apply. 
The court may impose sentence within the limits 
prescribed by the statute.®® 

§ 57. Buying, Receiving, or Concealing, or 
Having in Possession Property Stol- 
en from Mails 

Under statutory provisions, It is an offense know- 
Ingly to buy, receive, or conceal, or unlawfully to have 
In possession, matter which has been stolen or em- 
bezzled from the mails. 

Under provisions of the statute, 18 U.S.CA. § 
1708, it is an offense to buy, receive, or conceal, or 
unlawfully to have in possession any letter, postal 
card, package, bag, or mail or any article contained 
therein which has been stolen, taken, embezzled, or 
abstracted out of any mail, post office, or any other 
authorized depository for mail matter, knowing it 
to have been so stolen or embezzled.®^ In order to 
constitute this offense the property must have been 
stolen or embezzled from the mail.®® It must also 
appear that accused knew that it had been so stolen 
or embezzled,®® and that he bought it from the per¬ 


de. U.S.—U. S. V. Meyers, I>.C.Wis., 
142 F. 907. 

tralSiWfoa or £irandi3asii.t taJdii^' 
must be allegred.—TJ. S. v. Meyers, 
supra—19 C.J. P 1228 note 91. 
zndlotments beld sufficient 
U.S.—Sehon Chlnn v. U. S., CC.A- 
W.Va., 167 F.2d 1013—Poffenbarg- 
er V. U. B., C.C-AuIowa, 20 F,2d 42 
—Chapman v. Sanbom, C.CLA. 
Minn., 18 F.2d 254, followed In U. 
S. ex rei. Geigrer v. Eennamer, 21 
F.2d 1021—^U. S. V. Sehon Chlnn, 
D.CXW.Va., 85 F.Supp. 668. 

Colo.—^Beery v, U. S., 2 Colo. 18S. 
BiU of partlcixlarfl 
Where counts 1 and 2 of indict¬ 
ment alle^red that letters were stolen 
from United States mails on named 
day at desUmated railroad station 
in designated City, county, and state, 
and remainingr counts did not desisr- 
nate preclse place in such city where 
crimes were committed, defendant 
desiring clearer and more certatu 
ajid definite particulars as to exact 
place shoold have asked for such 
particulars in motion for bili of par¬ 
ticulars.—Touhy V. U, S., C.C.A. 
Minn., 88 F.2d 930. 

47. U.S.—Bowers v. U. S., Ark., 148 
F. 379. 78 CXXA. 193. 


49 GJ. P 1228 note 89. 




4a U.S.—Colllns V. 
lowB, 20 F.2d 574. 

U. 

s.. 

C.C-A 

49. U.a—Collins v. 

loWA 20 F.2d 574, 

49 C.J. P 1228 note 93. 

U. 

s.. 

GCAl 

50. U.S.—Collins v. 

lowa, 20 F.2d 674. 

49 GJ. P 1226 note 39. 

u. 

s.. 

GCAl. 


51. U.S.—Bowers v. U. S., Ark., 148 
F. 379, 78 C.C,A. 193. 

49 C.J. P 1226 note 40. 

52. U.S.—U- S. Vi Jones, C.C.Ga., 81 
F. 718. 

53. U.S.—U. S. V. Jones, C.C.Ga., 31 
F.' 726—U. S. V. Jackson, C.C.Ga., 
29 F. 603. 

54. Bvidence held stiffloient to Jns- 
tlfy convlctlon. 

U.S.—Green v. U. S., C.A.Mass.. 176 
F.2d 641—Niemeyer v. U. S., C.(XA. 
111., 84 F.2d 919—Waldon v. U. S., 
D.C.IU., 84 F.Supp. 449. 

D.C.—Burton v. U. S., 169 F.2d 969, 
83 U.SA.PP.B.C. 369. 

Svideace held ixLsnffloleat 
U.S.—^Brunner v. U. S., C.CAJCy., 
168 F.2d 281. 

55. QaestioxL for Jnry 

The< question of the intent with 
which letters are abstracte.d from 
the mail is for the Jury.—^U. S. v. 
Wllson. D.C.D.a, 44 F. 693. 
mstractlons held proper or sufficient 
U.S.—Touhy V. U. S., CCA.Minn., 
88 F.2d 930. 

58. U.S.;—U. S. ex rei. Quinn v. 
Hunter, CCA..I11., 162 F.2d 644. 

General sentence 

Where maximum imprisonment 
sentence for steallngr ma^l matter 
was five years, and maximum for 
conspiracy to commit such offense 
was two years and, where nlne 
counts charffed the stealing* of nlne 
letters from aix different pouches. 
even If oniy six offenses of stealing 
mail mattei were charged, a single 
general sentence to seventeen-year 
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term of imprisonment was valld and 
was not objectlonable for uncertain- 
ty.—^McKee v. Johnston, C.C.ACal., 
109 F.2d 273, certiorari denied 60 S. 
CL 692, 309 U.S, 664, 84 L..Ed. 1011. 
Statute relatlng to another offense 
Under an indictment, which stat- 
ed an offense under the statute for 
stealing mail from an authorized re- 
ceptacle of mail matter, authorlzing 
Imposition of four-year sentence, an¬ 
other statute relatlng primarily to- 
malicious mlschief respecting letter 
boxes was InappUcable to restrict 
sentence to three-year maximum al- 
lowed thereunder.—^U. S. v, Sehon 
Chlnn, D.C.W.Va., 86 F.Supp. 668. 

57. U.S.—U. S. V. Klrby, C.A.N.T.,. 
176 F.2d 101—Colbeck v. U. S., C. 
C-AMo., 14 F.2d 801. 

Purpose of statute **l8 to prdtect 
the mails agalnst plundering, pilfer- 
ing, or othOr interference or med- 
dling with their contents."—Thomp¬ 
son V. U. S., CaL, 202 F. 401, 405, 120- 
C.C.A 675, 47 LJtA-,]Sr.S., 206. 
Treasury notes 

In a prosecution under an early“ 
statute which made it an offense to 
receive certain enumerated artlcles, 
including promlssory notes, which 
had been stolen from the mails, 
treasury notes were held to be prom- 
issory notes within the statute.—^U. 
S. V. Hardyman, Va., 13 Pet. 176, 10^ 
L.Bd. 113. 

58. U.S.—U. S. V. Keene, C.C,I11., 26 
F.Cas.N'o.16.612, 6 McLean 609. 

59- U.S.—^Brandenburg v. U. S., G- 
C.AN.J.. 78 F.2d 811. 

49 GJ. P 1228 note 96. 
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son stealing or embezzling- it,®® or that he received 
it, 61 or had it in his possession,®^ or concealed it,®® 
or aided the thief or some one else in concealing 
it.®^ It is not necessary that ali the essential in- 
gredients of the crime of larceny be present.®® Un- 
lawful intent is essential to conviction,®® but it is 
not essential that accused should have received the 
property stolen or embezzled with intent to make 
any gain or profit thereby to himself.®*^ Privately 
owned and controlled boxes placed in buildings or 
on mail routes may be authorized depositories with- 
in the statute, and a person may be convicted for 
receiving checks stolen from private boxes attached 
to residences and apartment houses.®® 

Indictment An indictment sufficiently describes 
the offense if it sets forth the facts which constitute 
the offense distinctly enough to give accused full 
knowledge of the charge he is called on to meet,®® 
and to enable him to avail himself of a conviction 
or acquittal in defense of another prosecution for 
the same crime.*^® The indictment need not allege 
all the essential ingredients of larceny,^! and it need 
not show the exact mail car or the particular pack- 
age from which the articles have been stolen;^® 
but it has been held that it must describe the prop¬ 
erty with the same particularity as is required in 


an indictment for larcenyJ® It is sufficient for 
the indictment to allege facts which clearly import 
unlawful intentJ^ Where an indictment alleges that 
two persons received property stolen from the mail, 
without alleging whether it was done jointly or 
severally, one of two accused may be found guilty 
when the other has been discharged on a plea of 
autrefois convictJ® 

Rules relating to issues, proof, and variance in 
criminal prosecutions generally apply in prosecu- 
tions under this statute J® 

Evidence and triaL General rules of evidence'^'^ 
and trial*^® apply in prosecutions under this statute. 

Sentence. The sentence imposed must be in con- 
formity with that authorized by the statute J® 

§ 58. Embezzlement of Postal Funds 

Under the statute punfshlng the embezzlennent of 
postal funds, the diversion of postal funds by a postal 
employee In any way prohibited by the statute consti¬ 
tutos embezzlement, without the concuvrent action of 
anyone else. 

Under the statute punishing the embezzlement of 
postal funds, 18 U.S.C.A. § 1711, the diversion of 
postal funds by a postal employee in any way pro¬ 
hibited by the statute,®® or for any time, however 


60. n.S.—TJ, S. V. Keene, 0.0.111., 26 
F.Oas.No.15,612, 5 Mcliean 509. 

61. U.S.—^U. S. V. Montgomery, D.O. 
Or., 26 F.Oas.No.15.800, 3 Sawy. 
544. 

49 O.J. P 1228 note 98. 

62. U.S.^olbeck v. U. S,, aC.A- 
Mo., 14 F.2d 801. 

49 O.J. p 1228 note 99. 

63. U.S.—^U. S. V. Montsromery, D.O. 
Or., 26 F.CasJNro.15,800, 8 Sawy. 
544. 

49 O J. P 1228 note 1. 

64. U.S.—^U. S. V. Montgomery, su¬ 
pra. 

49 O.J. p 1228 note 2. 

65- U.S.—Thompson v. U. S., Cal., 
202 F. 401, 120 O-OA. 575, 47 L.R. 
A.,N.S., 206—U. S. V. Montjgromery, 
D.O.Or., 26 F.CasJTo.16,800, 3 

Sawy. 544. 

66. U.S.—^Thompson v. U. S., CaL, 
202 F^ 401, 120 O.CJ^ 575, 47 IjJEL 
A..N’.S., 206. 

67. U.S.—U. S. V. Montgromery, D.O. 
Or., 26 F.Cas.No.15,800, 2 Sawy. 
544. 

ea U.S.—^Pakas v. U. S., N.T., 240 
F. 860, 163 C.OJL 276, afflrmed 38 
S.Ct. 148, 245 U.S. 467. 62 D.Ed. 
406. 

69. U.S.—Murdlck v. U. S., CC.A- 
Mlnn.,. 15 F.2d 965, certiorari de- 
nled daxey v. U. S., 47 S.Ct. 766, 
274 U.S. 752, 71 L.Ed. 1332. 

7a U.S.—Murdick v. U. S., 0.0JL 


Minn., 16 F,2d 966, certiorari de- 
nled Clarey v. U. S., 47 S.Ot. 765, 
274 U.S, 762, 71 DEd. 1332. 

71, U.S.—^Thompson v. U. S., Cal., 
202 F. 401. 120 C.O.A. 676, 47 L.R. 
A..N.S.. 206. 

49 C.J. p 1229 note 9. 

72. U.S.—Murdick v. U. S., Minn., 
16 F.2d 965, certiorari denied Clar¬ 
ey V. U. S., 47 S.Ct. 765, 274 U.S. 
762, 71 LJGd. 1832. 

73, U.S.—^U. S. V. Johnston, D.O. 
Wash., 292 F. 491. 

49 C.J. P 1229 note 11. 

74. U.S.—Thompson v. U. S., C&l., 
202 F. 401, 120 aOA. 675, 47 L.R. 
A.,1T.S., 206. 

49 aJ. p 1229 note 12. 

76. U.S.—^U. S. V. Montffomery, D.O. 
- Or., 26 F-CasJT6.16,800, 3 Sawy. 

644. 

7a U.S,—Colbeck v. U. S.> C.CJL 
Mo., 14 F.2d 801. 

49 aJ. p 1229 note 15. 

77. Buidenoe held suffioieat to sns- 
taln conviction 

U.S.—U. S. V. Kirby, C.A.N-.T., 176 
F.2d 101. 

49 C-J. P 1229 noto 16 [b]. 

Evidence held Insuffident to sustaln 
conviction 

U.S.—^Brandenburgr v. U. S., C.CJLN. 
J., 78 F.2d 811. 

73. Evidence held suffldent to ffo to 
Jury 

U.S.—Johnston v. U. S., aC.A.Idaho, 
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I 22 F.2d 1, certiorari denied 48 S. 

Ct. 421, 276 U.S. 637, 72 745. 

49 C.X p 1229 note 16 [a]. 

Instruotlons held proper and suffi» 
dMit 

U.S.—U. S. v. Klrby, CJLN.T., 176 
F.2d 101. 

79. U.S.—Platek v. Aderhold, C.C.A. 
G^a.. 73 F.2d 173. 

Accessory after fact 

Statute making’ accessory after the 
fcLct punishable by imprisonment 
not exceeding: one half of the maxi¬ 
mum term prescribed for a prlncipal 
olfender is inapplicable to ohe con¬ 
victed of possessing: bonds stolen 
from mail, slnce punlshment for un¬ 
lawful and knowingr possessor of sto¬ 
len mail matter Is speciflcally pro- 
vided by different statute.—^Platek v. 
Aderhold, supra. 

80. U.S.—U. S. v. Stein, C.C.A.I7.T,, 
50 F.2d 1025, certiorari denied; 
Stein V. U. S., 62 S.Ct 126, 284 
U.S. 671, 76 L.Ed. 668. 

49 C.J. P 1229 note. 18—^20 CJ. p 
451 note 1 [c], p 458 note 13 [e], 
EfJ. 

Furpose of stalu fc e 
“The law intends that funds of 
this character should be kept abso- 
lutely separate and sacred as the 
best method not only of heepln^r the 
funds themselves secure, but of 
gruardlng ^ the offlcers themselves 
from temptatlon and delinauency.*' 
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§ 58 


shortjSi constitutes embezzlement, without the con¬ 
current action of anyone else.82 In order to con¬ 
stitute an offense under the statute it must be com- 
mitted knowing^ly and willfully;^® but, on the other 
hand, it is sufficient that the prohibited acts were 
committed knowingly and willfully regardless of 
any specific intent,^'* and, therefore, it is not a de¬ 
fense that accused intended to restore the money 
appropriated at a later date®® or that he did in fact 
do so,®® although this action on his part might per- 
haps be considered as mitigating the offense.®^ 
It is not necessary, in o-rder that a post office em- 
ployee may be guilty of the offense, that in getting 
control of the money which he converted he should 
have been executing his employment or Service, or 
complying with a duty thereof, if in so doing while 
acting as such employee he believed or pretended 
that he was performing a duty or function of his 
employment or Service, or seemed to be doing so.®® 
Prosecution for offense. An indictment for em¬ 
bezzlement of postal funds by a postmaster or other 
employee, coming into his hands in his official capa- 
city, should allege that the funds were in defend- 
ant’s official possession when embezzled;®® but the 
indictment will not be fatally defective for lack of 
a spedfic allegation of this kind where it alleges 
that, while accused was postmaster, he tmlawfuUy 
and feloniously converted to his own use money of 
the United States, which came into his hands by 
virtue of his office, since this wouid be held to mean 
money in his official possession at the time of its 
conversion.®® So, an indictment which charges in 
effect that the total sum alleged to have been em- 


bezzled came into the possession of defendant in 
his official capacity is not demurrable for failure to 
give a particular description of the money,®! or to 
allege possession of it by defendant by virtue of his 
emplo 3 rment, or ownership by the post office depart- 
ment.®2 

It is unnecessary to allege specifically in the 
language of the statute that the money referred 
to came into defendanfs hands ''in the execution 
or under color of his office, employment, or Service,*' 
where the facts alleged show this to be so.®® While 
scienter is a necessary element of the offense de- 
nounced the statute and must be alleged and 
proved,®^ no specific intent is involved, and it will 
be sufficient for the indictment to aver that accused 
acted “willfully,** the term implying knowledge and 
purpose to do wrong.®® Where the embezzlement 
charged is the unlawful deposit of money-order 
funds by an assistant postmaster to the credit of 
the postal account, an allegation that the deposit 
was made for the purpose of concealing a shortage 
in the postal account was proper, as showing the 
purpose and intent with which the deposit was 
made;®® but it is unnecessary to show by what 
means the shortage arose or how it existed, or to 
state the law or postal regulation which accused was 
charged with violating in making the deposit in the 
manner he did.®*^ 

General rules of evidence®® and trial®® in criminal 
cases apply. By statute, 18 U.S.CA. § 3497, the 
transcript of the account books of the general ac- 
counting office is made prima facie evidence, and 


U.S.—U. S. V. Gllbert, C.COhio, 26 F. 
Cas.No.15.205. 

Tex.—GriSLn v. Zuber, 113 S.W. 961, 
52 Tez.Civ.App. 288, 294. 

**Ezoept 'u auilioxized by low^ 

Wlthln the statute, znakingr it em¬ 
bezzlement for an employee of the 
postal Service to convext postal 
funds to his own use, or to deposit 
them in any bank, or ezchange them 
for other funds, except as authorized 
by law, the phrase '‘except as au- 
thoTized by law*' does not create an 
eicception. In the sense that the term 
is usually applled to statutes creat- 
ing offenses.—Petersen v. U. S., C.C. 
A.Hawaii, 287 P. 17. 

81. U.S.—U. S. V. Gilbert, C.C.Ohio, 
25 P.Cas.No.15,205. 

Tex.—Grlffin v. Zuber, 113 S.W. 961, 
52 Tex.CivA.pp. 288. 

SSL U.S.—U. S. V. Stein. C.CA.N.T., 
50 F.2d 1025, certiorari denled 
Stein V. U. S., 52 S.Ct. 126, 284 U. 

S. 671, 76 L.Fd. 568. 


Knowledge by person recelvlng 
ftinds 

EZnowledge of the character of the 
funds by another person recelvlng 
them from the postal employee does 
not c h a n ge or alter the nature of the 
offense if the postal employee does 
the forbidden thlngs enumerated in 
the statute.—U. S. v. Stein, C.C.A-N. 

T., 50 F.2d 1026, certiorari denled 
Stein V. U. S., 62 S.Ct. 126, 284 U.S. 
671, 76 L-Ed. 668. 

83. U.S.—^Mackey v. U. S., C.CA. 
Tenn., 290 P. 18. 

84. U.S.—^Hughes r. U. Sw, C.CA. 
Okl., 4 P.2d 686. 

49 C.J. p 1229 note 21. 

85- U.S.—^Hughes v. U. S., supra. 

49 C.J. p 1229 note 22. 

86. U.S.—U. S. V. Gilbert, aaOhio, 
25 P.Cas.N'o.16,206. 

87- U.S.—U. S. V. Gilbert, supra. 

88. U.S.—Nfeill V. U. S., C.C.AAla., 
41 F.2d 173. 


89. U.S.-<Jorbln v. U. S., Neb.. 206 
F. 278, 126 C.CA 114. 

49 C.J. p 1229 note 26. 

90. U.S.—Corbln v. U. S., supra. 

91. U.S.—^Downlng v. U. S., C.C.A 
Fla., 54 F.2d 65. 

92. U.S.—Downing v. U. S., supra. 

93. U.S.—NeiU v. U. S., C.C.AAla.. 
41 F.2d 173. 

94. U.S.—^Mackey v. U. S., C.C.A 
Tenn., 290 F. 18. 

96. U.S.—^Poster v. U. S., La., 266 
P. 207, 167 C.CA 423. 

96. U.S.—^Petersen v. U. S., C1C.A 
Hawaii, 287 P. 17. 

97. U.S.—Petersen v. U. S., supra. 

98. Admlssibillty of evidence 

U. S.—Petersen v. XJ. S., supra. 

49 C.J. P 1229 note 18 [d]. 

99. Qnestion for jnxy 

In embezzlement prosecution, aues- 
tion whether defendant satlsfactori- 
ly explained shortage In funds of 
post office of which he was post¬ 
master was held for Jury.—Downing 

V. U. S., C.C.APla., 54 P.2d 66. 
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this places on defendant the burden of explaining 
a shortage in his accounts.^ 

§ 59. Taking or Opening Mail Matter to Ob¬ 
struet Correspondence, Etc. 

By statute, It Is an offense to take a letter or other 
mali matter before delivery to the addressee with an 
intent to obstruet correspondence or to pry into the 
business of another. 

By statute, 18 U.S.CA. § 1702, the taJdng of a let¬ 
ter or other mail matter before delivery to the ad¬ 
dressee with an intent to obstruet correspondence or 
pry into the secrets or business of another, or the 
opening, secreting, embezzlement, or destruction of 
such mail anatter is made an offense.^ In order to 
constitute the offense, the taking must be wrongful 
or unlawful,® with criminal intent,^ and this intent 
must exist at the time of the taking.^ It is not an 
element of the offense that, at the time of the open¬ 
ing, the letter was in the custody of any postmaster, 
carrier, or other person having charge of it.® The 
offense intended to be defined, where the other cir- 
cumstances exist, is complete whether or not the 
letter contained anything of value.7 

It is not a defense that the letter related in part 
to the business of accused or the business in which 
he was interested,® that the letter was not sealed, 
and was written by accused himself,® that the ad- 
dressee’s name was not correctly given,io that the 
letter was of no value to the person to whom it 
was addressed,^! that accused believed in good faith, 
at the time that he took it out of the post office, that 
it was of no value,^2 that the letter was voluntarily 
delivered to accused by the postmaster,^® or that 
the motive of accused was to prevent a prisoner 
from having improper communication with an- 
other.^^ One cannot be convicted, however, if he 


§§ 58-59 

knew the contents of the letter before he received 
itis 

Tenninaiion of custody of United States- Where 
a letter has been delivered to the person to whom^® 
or in whose care^"^ it was addressed, or to an author- 
ized agent of the addressee,^® or to the writer him- 
self, if called for before it has been placed in trans- 
it,l® it is no longer in the custody of the United 
States, or subject to its jurisdiction and the open¬ 
ing, secreting, or destruction of such letter, or ab- 
straction of its contents after it has been so de¬ 
livered is not an offense under the statute. How- 
ever, it has also been held that one who takes a 
letter from the person in whose care it has been 
addressed, and opens it without authority, is guilty 
of the offense.®® 

At common law. It is a misdemeanor at com- 
mon law to break open a private letter and publish 
its contents.®! It is not a public offense, however, 
to publish the contents of a letter which came in- 
nocently into the possession of the publisher after 
it had been opened.®® 

Prosecution and punishment. An indictment must 
set forth with reasonable certainty the post office 
from which the letter was taken.®® It need not ex- 
pressly allege that the opening was unlawful, if it 
alleges facts which amount to an unlawful open- 
ing,®^ or that the person to whom the letter was ad¬ 
dressed was a real person, where other allegations 
necessarily import that he was a real person,®® or 
that the letter was in the custody of any postmaster, 
carrier, or other person having lawful charge of 
the letter.®® Where venue and time are laid to the 
act of opening, it is not necessary to lay them to 
the intent which it is averred accompanied the act of 
opening, and so must necessarily have had its ex- 
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1. U.S.—Downingr v. U. S., supra. 

2. PiizpoBe of tbe statute Is to deal 
with unauthorlzed meddling with 
the malis out of mere malice or 
curiosity.—U. S. v. Davls, D.C.Mich., 
33 F. 866—49 C.J. P 1230 note 35 [a]. 

3. U.S.—XT. S. T. SafEord, D.C.Mo., 66 
F 942 

49 C.J. p 1230 note 36. 

4. TJ.S.—^In re Burkhardt, D.C.Wis., 
33 F. 25. 

49 C.J. P 1230 note 37. 

5 . U.S.—U. S. V. Nutt, D.aOhio, 27 
F.Cas.No.15,904. 

49 C.J. p 1230 note 38. 

6- U.S.—^U. S. V. Poptd, C-CLMass., 27 
F.Cas.No.16.067, 2 Curt. 265. 

49 aj. p 1230 note 39. 

7. U.S.—^U. S. V. Davis, D.C.Mich., 
33 F. 865. 


8. U.S.—U. S. V. Nutt D.aOhio, 27 
F.Cas.No.16.904. 

9. U.S.—U. S. V. Pond. C.C.Mass., 27 

F.Cas.No.16,067, 2 Curt. 266. 

10. U.S.—^U. S. V. Pond, supra. 

11. U.S.—U. S. V. Nutt, I>.C.Ohlo. 27 
P.Cas.No.16.904. 

12. U.S.—^U. S- V. Nutt, supra. 

13. U.S.—^U. S. V. Nutt, supra. 

14. U.S.—U. S. V. Eddy, I>.C.ni., 26 
F.Cas.No.15.024, 1 Biss. 227. 

49 C.J. p 1230 note 47. 

15. U.S.—U. S. V, Nutt, D.GOhlo, 

27 F.Cas.No.15,904. 

16. U.S.—^U. S. V. Bullington, CLC. 

Ala., 170 P. 121. 

49 C.J. P 1231 note 49. 

17. U.S.—^U. S. ▼. Huilsman, D.C. 

Mo., 94 F. 486. 

49 C.J. p 1231 note 50. 
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18. U.S.—U. S. V. Bullingrton. GC. 
Ala., 170 F. 121. 

49 GJ. P 1231 note 51. 

19. U.S.—^U. S. V. Bullinsrtozi, su¬ 
pra. 

49 C.J. P 1231 note 52. 

20. U.S.—U, S. V. Hilbury, D.GS.G, 
29 F. 706. 

21. N.T.—Giirs Case, 3 City HaU 
Rec. 61—Noah*s Case, 3 City Hjall 
Rec. 13. 

22. N.T.—^Noah's Case, supra. 

23. U.S.—U. B. V. Davls, D.GMlch., 
33 F. 865. 

49 GJ. P 1231 note 53. 

24. U.S.—U. S. V. Pond, C.C.Mass., 
27 F.Gas.No.16,067, 2 Curt. 266. 

49 C.J. p 1231 note 54. 

25. U.S.—^U. S. V. Pond, supra. 

49 C.J. P 1231 note 55. 

26 . U.S.—^U. S. V. Pond, supra 
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istence when and where the act was done.^*^ It is 
not necessary to allege that the letter alleged to have 
been taken did not contain anything of value, al- 
though the statute provides that the offense shall 
consist in taking a letter from the mail “although it 
does not contain any article of value, or evidence 

thereof.”28 

General rules relating to issues, proof, and vari- 
ance in criminal prosecutions apply in prosecutions 
for the offense under consideration.^^ 

§ 60. Detention, Delay, or Opening of Mail 
Matter by Postmaster or Postal Em- 
ployee 

Under statutory provisione, It Is an offense for a 
postmaster or postal employee uniawfully to detain, 
delay, or open any letter or other mali. 

Under statutory provisions, 18 U.S.CA. § 1703, 
it is an offense for a postmaster or other employee 
of the postal Service uniawfully to detain, delay, or 
open any letter or other mail.^® This statute refers 
to a detention of the matter therein described before 
it reaches the place of destination.31 The mere fact 
of detention is insufficient to constitute the of¬ 
fense accused must have acted uniawfully and 
with guilty intent.^^ A decoy letter or package is 
intended to be conveyed by mail, within the meaning 
of the statute,34 even though it is addressed to a 
fictitious addressee.®® 

An indictment for detaining mail is sufficient 
where it alleges in the words of the statute that 
the letter in question was uniawfully detained with 
intent to prevent its arrival; it need not aver that 
the letter was knowingly and willfully detained.36 
An indictment against a postmaster for opening 
mail, which charges that "as such postmaster” he 


opened a letter which was intended to be conveyed 
by mail, sufficiently charges that, when the letter 
was opened by accused, it was in his possession as 
postmaster-^*^ The elements of the offense may be 
proved by circumstantial as well as direct evi¬ 
dence.®® 

§ 61. lUegal Sale or Other Disposition of 
Stamps 

By statute, It Is an offense for any postal employee 
Intrusted with the sale or custody of postage stamps to 
dlspose of them except for cash or etherwlse than as pro- 
vided by law and the regulatione of the postal depart- 
ment. 

By statute, 18 U.S.C.A. § 1721, it is made an of¬ 
fense for a postmaster or postal Service employee 
intrusted with the sale or custody of postage stamps, 
stamped envelopes, or postal cards to use or dispose 
of them in pa 3 rment of debts, or in the purchase 
of merchandise or other salable articles, or to pledge 
or hypothecate them, or to sell or dispose of them 
except for cash, or for any sum other than that 
indicated on their face, or otherwise than as pro- 
vided by law and the regulatiohs of the depart- 
ment.®® The statute is violated where the post¬ 
master sells stamps intrusted to him on credit^o A 
postmaster who uses stamps, intrusted to him in 
paying for merchandise and remitting money, for 
the purpose of making change, violates the statute, 
although, in every instance, he has put the money 
value for the stamps so used in the till, in fact thus 
purchasing the stamps from himself.^i A convic- 
tion of a postmaster for paying for merchandise in 
stamps cannot be sustained unless it is shown that 
the stamps so used had been received by the post¬ 
master from thq post office department.'*® It is not 
illegal for a postmaster to accept a deposit to buy 
postage due stamps.^® 


27. U.S.—U. S. V. Pond, supra. 

28. - TT.S.— rr, S. V. Davls, D-CLMlch.. 
33 P. 865. 

43 C.J. P 1231 note 58. 

29. TT.S.—U. S. V. -Mulvaney, CaN. 
T., 27 P,C^.2Sro.l5.833, 4 Park.Cr. 
164. 

49 C.J. P 1231 note 60. 

20. U.S.—Kelley v. U. S., aCJLCfel., 
166 P.2d 343. 

49 C.J. p 1231 note 61. 

Postmaster*s clvil liability for deten¬ 
tion of mail cmd refusal to deliver 
see supra § 7. 

31- U.S.—^U. S. V. Pearce, G.C.Mlch., 
27 P.Cas.No.16,020, 2 McLean 14. 

32. U.S.—^FUashnlck v, U. S., 

223 P. 736, 139 aCJL 266. 

33. U-S.—^Fliashnick v. U. S., supra. 


34. U.S.—Kelley ▼. U. S., CCJLCaJ., 
166 F.2d 343. 

C^noeled stamps on package 

Fact that canceled stamps were 
placed on packages prepared by 
postal employees and addressed to 
living persona at actual addresses, 
for purpose of attempting to appre- 
hend whoever was stealing mail by 
postal Inspectors, did not compel in- 
ference that paclsages were not “in¬ 
tended to be conveyed by mail” with¬ 
in statute.—Suelley v, U. S., supra. 

35. U.S.—Jarrett v. U. S., C.aA. 
Cal., 92 F.2d 698. 

36- U.S.—U. S. V. Holmes, D.C.Mo., 
40 P. 760. 

49 C.J. p 1231 note 66. 

37. U.S.—Holley v. U. S., C.C.A.Fia.. 

12 F.2d 778. 

49 C.J. p 1231 note 66. 
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38. U.S.—Fliashnick v. U. S., N.Y., 
223 P. 736, 139 C.C.A. 266. 

49 C.J. p 1232 note 67. 

39. U.S.—Palliser v. U. S., N.Y., 10 
S.Ct. 1034, 136 U.S. 267, 34 L.Ed. 
614—U. S. V. Douglass, U.C.S.C., 
33 P. 381. 

40. U-S.—Palliser v. U. S., N.T., 10 
S.Ct. 1034, 136 U.S. 267, 34 LJEJd. 
614. 

49 aJ. P 1232 note 69. 

41- U.S.—^U. S. V. Douglass, D.C.S. 

a, 33 P. 381. 

49 CJ. P 1232 note 70. 

42. U.S.—U. S. V. Wllllamson, D.C. 
Va., 26 P. 690. 

49 C,J. p 1232 note 71. 

43. U.S.—Neill v. U. S., C.C.A.Ala., 
41 P.2d 173. 
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§ 62. Sobbery of Custodian of Mail 

By statute, an assault on a custodian of mail matter, 
money, or other property of the United States with In- 
tent to rot>, or the robbery of any such person of mail 
matter, money, or other property of the United States, 
Is an offense. 

By statute, 18 U.S.C.A. § 2114, whoever assaults 
a custodian of mail matter, money, or other property 
of the United States with intent to rob, steal, or 
purloin such mail' matter, money, or property, or 
robs any such person of mail matter, money, or 
other property of the United States, is guilty of an 
offense.4^ This offense is different from that of 
abstracting mail matter from an authorized deposi- 
tory, as discussed supra § 56, and it is also different 
from the offense of cutting or injuring mail bags.^5 
The statute makes two species of robbery offenses: 
A robbery of the mail under such circumstances 
as amount to an offense by the principies of the com- 
mon law;^® and a robbery effected by putting in 
jeopardy the life of a person having the custody 
of the mail by the use of dangerous weapons.^7 Xhe 
first species of offense is committed where it is 
shown that the mail or any part thereof was taken 
violently from the possession of the carrier against 
his will by violence or putting him in fear,^s since 
the term “rob" as used in the statute is used in its 
common-law sense.**^ In order to constitute the 
second offense, three things must concur: The 
mail must be robbed;^® the robbery must be effected 


§ 62 

by putting in jeopardy the life of the person who 
has the mail in custody and this must be done 
with a dangerous weapon.52 Also, the statute makes 
it an offense to assault a person having lawful 
charge, control, or custody of mail matter, etc., 
with an intent to rob, and, in order to constitute the 
offense, both an assault and an intent to rob or 
steal mail matter in the possession of the person 
assaulted are essential elements,®^ but it is not 
necessary that any robbery shall actUfdly have been 
committed ;54 any attempt to rob mail matter by an 
accused who assaults a mail custodian is an attempt 
to effect a robbery within the statute.56 

Persons having charge, control, or custody of 
mail or property. The exact office or status of the 
person who is robbed, or whose life is jeopardized 
by means of dangerous weapons in attempted mail 
robbery, is immaterial as long as he had lawful 
charge of the mail matter.6 6 Within the meaning 
of the statute is a mail carrier, although he has not 
taken the oath prescribed by law,57 a clerk in charge 
of a branch contract post office,58 or an employee 
of the postmaster,58 although never officially ap- 
pointed or sworn.60 A postmaster from whom ac¬ 
cused took by force a package directed to another 
person, which was a part of tiie United States mail, 
is within the meaning of the statute, although the 
package was not in the post office and had been re- 
moved to some other place,®! and although the post- 


44. U.S.—Hood V. U. S., C-C-AJlo., 
152 P.2d 431—^ToTihy v. Cox, C.C.A. 
Mo.. 146 F.2d lOT—Bugg v. U. S.. 
O.C.A.MO., 140 F.2d 848, certiorari 
denied 65 S.Ct. 89, 323 U.S. 673, 89 
L-Hd. 647-—U, S. v. Spain, B.C.IU., 
32 F.Supp. 28. 

Pnzpose of statute 
The prlmary purpose of federal 
statute maldnsr it an offense to as¬ 
sault mail custodian with Intent to 
rob, steal, or purloin mail matter 
was not the protection of the noails, 
except Incidentaily, but the protec¬ 
tion of the custodian.—^TJ. S. v. 
Bruce, D.C.B:y., 62 F.Supp. 160. 

Scope of statute before ameaditteiLt 
In order to come within terms of 
statute, as it appeared before amend- 
ment in 1936, providin^r penalty for 
robbery of miall matter, the person- 
al property stolen must be mail mat¬ 
ter or mail.—Kelly v. tJ. S., C.CJL 
Cal., 138 F.2d 489, certiorari denied 
65 S.Ct 718, 324 U.S. 856. 89 L.Bd. 
1414, rehearingr denied 65 S.Ct. 864, 
324 U.S. 888, 88 L,.Bd. 1436—U. S. v. 
Sehon Chlnn, D.C.W.Va., 74 F.Supp. 
189, affirmed, C.C.A., Sehon chinn v. 
U. S., 168 F.2d 876. 

45. U.S.—Bangrhart v. U. S., C.CJL 
N.C., 148 F.2d 621, certiorari denied 
65 S.Ct 1568, 325 U.?. 887, 89 L. 
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Bd. 2001, rehearingr denied 66 S.Ct. 
133, 326 U.S. 807, 90 L.Bd. 492. 
Cuttingr or injurlngr mail bagrs as of¬ 
fense aee infra § 64. 

46. U.S.—Harrlson v. U. S., Ala., 16 
S.Ct. 961, 168 U.S. 140, 41 KBd. 
104. 

49 C.J. p 1232 note 82. 

47. U.S.—^U. S. V. Reeves, C.C.Tex., 
38 F. 404. 

49 C.J. P 1232 note 83. 

48. U.S.—^U. S. V. Reeves, supra— 
U. S. V. Wilson, C.C.Pa., 28 F.Cas. 
No.16,730, Baldw. 78. 

49. U.S.—Costner v. U. S., C.CA-N. 
C., 139 F.2d 429. 

49 aJ. P 1232 note 85. 

50. U.S,—U. S. V. Reeves, CC.Tex., 
38 P. 404—U. S. V. Wilson, aC.Pa., 
28 F.Cas.No.16,780, Baldw. 78. 

61. U.S,—^Madlgran v. U. S., aCJL 
Wyo., 23 P.2d 180. 

49 C.J. P 1232 note 87. 

52. U.S.—^U. S. V. Reeves, C.C.Tex., 
88 F. 404. 

49 C.J. p 1232 note 88. 

63. U.S.—Oonway v. U. S., aCJLHl,, 
1 F.2d 274. 

49 aJ. p 1233 note 89. 

B4, U,S,-^nsley v. u. S., aOA. 
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Ark., 156 F.2d 675—Blackwood v. 
U. S., C.C.A.MO., 138 P.2d 461. 

66. U.S.—U. S. V. Spain, D.C.ni., 82 
F.Supp. 28. 

66. U.S.—Jones v. U. S., CCA.!!!., 
72 P.2d 873. 

57. U.S.—U. S. V. Wilson, C.C.Pa., 
28 F.Cas.No.16,730, Baldw. 78, af- 
flrmed 7 Pet. 150, 8 L.Bd. 640. 

58. U.S.—Johnston v. U. S., QQA. 
Wash., 146 P.2d 137. 

Fexmlssloii. to use money to pnr- 
ohase snpplies 

The provision of postal regrula- 
tion that money received from sale 
of stamps at branch contract post 
officea is to be used to purchase ad- 
ditional supplies does not necessarlly 
mean a transfer of title to clerk in 
chargre thereof of stamps supplied by 
grovernment so as to prevent such 
property from belongringr to United 
States, within the statute penalizingr 
mail robbery.—Johnston v. U. S., su¬ 
pra. 

69. U.S.—Jones v. U. S., CLd.AJll., 
72 F.2d 873. 

60. U.S.—Randazzo v. U. S., CCLA. 
Mo., 300 P, 794. 

49 C.J. P 1233 note 91.. 

61. N.M.—^U. S. Bowmaiu It P. 
333, 3 N.M. ?0i. 
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§ 62 

master may have intended to appropriate the pack- 
age for a private debt due to liimself.®^ The fact 
that one of two mail clerks in the mail car assists 
the robbers will not prevent a conviction of the 
offense, although he had immediate possession of the 
mail,®3 inasmuch as the second govemment em- 
ployee is considered lawfully in charge, control, 
or custody of any mail matter.®^ 

Persons liable. One who was present at the rob- 
bery and consented thereto, aiding, procuring, ad- 
vising, or assisting in the commission of the crime, 
may be regarded as a principal and convicted as 
such;®5 and one who aids in the planning of the 
crime and harbors conspirators at his house before 
and after the robbery is properly indicted as a 
Principal, although he was not actually present when 
the crime was committed.®® Under the statute, 18 
U.S.CA. § 2, providing that those who aid, abet, 
cotmsel, command, induce, or procure the commis¬ 
sion of an offense against the United States are 
principals, an accessory before the fact may be 
convicted as a principal. 

Enirapment Where defendants, charged with 
conspiracy to steal registered mail, had entered into 
an agreement with a mail messenger under which 
they were ostensibly to rob him, but were betrayed 
by the messenger to the postal authorities, the de¬ 
fense of entrapment by agents of govemment was 
not available.®® 

Indictment An indictment is sufficient as to the 
description of the offense where it fully apprises de¬ 
fendants of the nature of the crime with which they 
are charged, and where a judgment thereon would 
bar any other prosecution for the same offense.^® 


A specific description of the nature of the mail 
matter involved is not necessary.^o Specific allega- 
tions that the mail was taken from the person of 
the custodian^i or that money taken in the robbery 
of the mail was the property of the United States^^ 
are unnecessary, where facts equivalent to such 
specific allegations are averred. An indictment 
which merely charges an “attempt to rob” a custo- 
dian of the mail is insufficient to charge an “assault 
with intent to rob” a custodian of the mail, within 
the terms of the statute 

An indictment for advising, etc., a mail carrier 
to rob the mail should set forth that the carrier 
did in fact commit the offense, not necessarily, how- 
ever, by a distinet, substantive averment of that 
fact.”^^ 

IssueSj proof, and variane e. In order to sustain 
an indictment for robbing “the mail” in the custody 
of a carrier, it is not necessary to prove a robbery 
of ali the mail in the possession of the carrier.'^® 
Under a statute making one who aids and abets the 
commission of a crime a principal, an indictment 
directly charging accused with robbery of the mails 
is supported by evidence that he aided and abetted 
such a robbery.^® 

Evidence, The general mles governing criminal 
cases apply in prosecutions for this offense with 
respect to the presumptions and burden of proof,77 
and the admissibility'^8 and sufficiency*^® of the evi¬ 
dence. 

Trial. The mles governing criminal prosecutions 
generally apply as to the submission of questions to 
the iury,S0 and instmetions.*! 


G2. N.M.—TJ. S. V. Bowman, supra. 

63. U.S.—Madigan v. U. S., aC.A. 
Wyo., 23 P.2d 180. 

49 C.J. p 1233 note 94. 

64. TT.S.—Sullivan v. U. S., C.CJ^ 
Cal., 32 F.2d 992. 

65. TJ.S,—U. S. V. Heeves, C.C.Tex-, 
38 F, 404—U. S. V. Wilson, C.C. 
Pa., 28 P.Cas.No.16,730, Baldw. 78. 

66L U.S.—Kettich v. U. S.. C.C.A. 
muas., 84 F.2d 118. 

67. U.S.—Melling v. U. S.. C.C.A.I11., 
25 P.2d 92. 

49 C.J. P 1233 note 97. 

68. U-S.—Conway v. XJ. S., C.C.A,I11., 
1 F.2d 274. 

69- U.S.—^U. S. V. Spain, D.C.I1I., 32 
F.Supp. 28. 

49 C.J, p 1-233 note 99. 

Alder by verdict of defect in state- 
ment of offense see Indictments 
and Informatlons § 319. 

zadlctueiLt lield sufEtcleiit 

U.S.—Hood V. U. CC.A.MO., 152 


’ P.2d 431—Bugg V. IT. S., C.C.A.Mo., 
140 F.2d 848, certiorari denied 65 
S.Ct. 89, 323 U.S. 673, 89 L.Ed. 547 
—^Blackwood v. U. S., C.C.A,Mo., 
138 P.2d 461—Sansone v. Zerbst, 
C.C.A.Kan., 73 P.2d 670—Schultz 
V. Zerbst. C.C.A.E:an., 73 F.2d 668 
—^U. S. V. Sehon Chinn, D.C.W.Va., 
87 F.Supp. 364—^U. S. v. Sehon 
Chinn, D.C.W.Va., 74 F.Supp. 189, 
afflrmed, C.C,A., Sehon Chinn v. U. 
S., 163 F.2d 876. 

70. U.S.—^Blackwood v, IT. S., C.C.A. 
Mo., 138 F.2d 461. 

71. U.S.—Weiaman v. U. S., C.CJL 
Mo.. 1 F.2d 696. 

49 C.J. p 1233 note 1. 

73. U.S.—Johnston v. U. S., CC.A. 
Wash., 145 F.2d 137. 

73. U.S.—Aderhold v. Schiltz, C.C.A. 
Ga., 73 F.2d 381. 

74. U.S.—U. S. v, MIUs. N.C.. 7 Pet. 
138, 8 LEd. 636. 

75. U.S.—U. S. V. Wilson, C.C.Pa, 
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28 F.Cas.N*o.l6,730, Baldw. 78, af- 
flrmed 7 Pet. 150, 8 KBd. 640. 

76. U.S.—Vane v. U. S., Idaho, 264 
F. 28, 166 C.C.A. 438. 

77. U.S.—^Madlgan v. U. S., C.C.A. 
Wyo., 23 P.2d 180. 

49 C.J. p 1233 note 9. 

78. U.S.—Dlxon v. U. S., C.C.A.Okl., 
7 F.2d 818. 

49 C.J. p 1233 note 10. 

79. Evidence held sufficient to sns- 
tain conviction 

U.S.—Schwartz v. U. S., C.C.A.Cal., 
160 F.2d 718. 

49 CJ. P 1233 note 11. 

80. U.S.-^ones v. U. S., C.C.A.I11., 
72 F.2d 873. 

49 CJ. P 1233 note 12. 

Evidence held sufficient to go to Jnry 

U.S.—Rettich v. U. S., C.C.A.Mass., 
84 F.2d 118. 

49 CJ. p 1233 note 12 [b]. 

81. U.S.—Weisman v. U. S., C.C.A. 
Mo., lF.2d‘696.- 

Idaho.—^U. S. V. Mays, 1 Idaho 763. 
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Scntence and punishmcnt. A sentence in accord- 
ance with that prescribed by statute is proper.^^ If 
accused is convicted of the charge that, in effecting 
or attempting to effect the robbery, he wounded 
the custodian of the mail matter or property of the 
United States, or put his life in jeopardy by the use 
of a dangerous weapon, a^ sentence of twenty-five 
years is mandatory, and the court has no discretion 
as to the extent of the punishment.S3 Imposition of 
the twenty-five year penalty is authorized whether 
or not the robbery has been completed.®*^ It has 
been held that only one sentence may be imposed 
under the statute,*^ so that an offender who has 
robbed the mails is not subject to a penalty for 
the completed offense and also to a penalty for an 
assault with intent to rob,^® or, if the assault with 
intent to rob or the completed robbery is agg^avated 
by wounding or putting the life of the custodian 
in jeopardy by the use of dangerous weapons, he 
cannot be sentenced for the aggravated offense and 
also the lesser offense there is other author- 

ity which holds that an offender may be sentenced 
both for assault on the custodian of the mail with 
intent to rob the mail and for using a dangerous 
weapon in robbing or attempting to rob the custo¬ 
dian.®® 

§ 63. BreaMng and Entering Post OflBce 

By statute ft Is an offense to break or attempt to 
break forcibly into any post office with Intent to commlt 
any larceny or other depredation therein. 

Under the statute, 18 U.S.C.A. § 2115, whoever 
shall forcibly break into or attempt to break into 
any post office, or any building used in whole or in 
part as a post office, with intent to commit in such 
post office, or building, or part thereof, so used, any 


larceny or other depredation, shall be guil^ of an 
offense.®® The statute creates a purely statutory 
offense which is unknown to the common law, and 
which must be classed as a misdemeanor, and not a 
felony.®0 It is an offense distinet from that of 
stealing mail matter, as considered supra § 56 b, 
or that of stealing post office property.®^ The object 
of the statute is to protect the postal Service of 
the United States, and secure the buildings used for 
such purpose from fclonious entry with the criminal 
intent defined in the statute and its constitution- 
ality has been upheld.®® The offense is committed 
by breaking into any part of a building used in 
whole or in part as a post office with intent to com¬ 
mit larceny or other depredation in the part so 
used,®^ and, where a building is used only in part 
as a post office, it is not essential that the original 
illegal entry be into that part; it is sufficient if 
there is a breaking into such building with intent 
to commit larceny or other depredation in the part 
used therein as a post office.®® The attempt to com¬ 
mit larceny or other depredation in the part of the 
building used as a post office is an essential element 
of the offense,®® and breaking into a building with 
intent to commit larceny in a'part of the building 
not used as a post office is not within the statute.®^ 
The offense is complete when the post office is 
forcibly broken into with* intent to steal or commit 
other depredation,’®® and it is not necessary in 
order to constitute the offense that larceny®® or 
other depredation^ should have been committed. 
One who, after breaking into a post office with 
intent to commit larceny therein, steals postal funds, 
commits two separate offenses, one under the stat¬ 
ute under consideration, and the other under .an- 
other statute, 18 U.S.C.A. § 1707, making it a 


82. U.S.—Hood V. U. S., C.O.A.M 0 ., 
152 P.2d 431—Hunter v. U. S., C. 
C.A,Ohio, 149 P.2d 710, certiorari 
denled 66 S.Ct. 472. 326 U.S. 787, 
90 Ii.Ed. 478, rehearing denied 66 
S.Ct. 626, 327 U.S. 814, 90 L-Ed. 
1038. 

83- U.S.—Hunter v. U. S., supra— 
U. S. V. Spaln, D.C.I11., 32 P.Supp. 
28. 

84ta U.S.—^Montgomery v. Johnston, 
C.CJL.Cal.. 111 P.2d 327. 

85- U.S.—^Hunter v. U. S., C.CJL 
Ohio, 149 F.2d 710, certiorari de¬ 
nied 66 S.Ct 472, 326 U.S. 787, 90 
L.Ed. 478, rehearinsr denied 66 S. 
Ct 526, 327 U.S. 814, 90 L.Ed. 1038. 

88. U.S.—Costner v. U- S.. C.C.A.N. 
C.. 139 P.2d 429. 

87- U.S.—Costner v. U. S., supra— 
U. S. V. Bruce, D.C.Hy., 52 F.Supp. 
150. 


88- U.S.—Sansone v. Zerbst, C.C.A. 
Kan., 73 F.2d 670—Schultz v. 

Zerbst, C.C.A.Kan.. 73 F.2d 668. 

89. U.S.—'Scbwyliart v. U. S-, C.C. 
A.Ark., 82 P.2d 725—U. S. v. Clif- 
ton, D.C.Ark.. 91 P.Supp. 940. 

90. tr.S.—Consldine v. U. S., Ohio, 
112 P. 342, 60 C.C.A. 272, certio¬ 
rari denied 22 S.Ct. 938, 184 U.S. 
699, 46 L.Ed. 766. 

91. U.S.—0'Brien v. Squier, C.C.A. 
Wash., 133 P.2d 123. 

Stealing post office property as of¬ 
fense see infra § 64. 

92. U.S.—Considlne v. U. Q., Ohio, 
112 P. 342, 60 C.C.A. 272, certiorari 
denied 22 S.Ct. 938, 184 U.S. 699, 
46 L.Ed. 765. 

93. U.S.—^U. S. V- Saunders, B.C. 
Ind., 77 P. 170—U. S. v. Campbell, 
aC.S.C., 16 P. 233, 9 Sawy. 20- 
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94b U.S.—Schwyhart v. U. S., C.C.A. 

Ark., 82 F.2d 725. 

49 C.J. p 1284 note 18. 

96. U.S.—U. S. V. Cfifton, D.C.Ark., 
91 P.Supp. 940. 

96. U.S.—Sorenson v, U. S., lowa. 
168 P. 786, 94 C.C.A. 181. 

49 C.J. p 1234 note 19. 

97. U.S.—U. e, V. Martin, C.CJUa., 
140 F. 266. 

49 C.J, p 1234 note 20. 

98. U.S.—^Morgan v. Devine, Kan., 
36 e.Ct. 712, 237 U.S. 632, 59 L.Ed. 
1163—Anderson v, Moyer, D.C.Ga., 
193 P. 499. 

99. U-S.—Morgan v. Devine, Kan., 
36 S.Ct. 712, 237 U.S. 632, 59 L.Ed. 
1163—Anderson v. Moyer, D.C.Qa., 
193 F. 499. 

1- U.S.—Morgan v, Devine, Kan., 35 
6.Ct. 712, 237 U.S. 632. 69 UEd. 
1153- 
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criminal offense to steal property belonging to the 
post office department.^ 

Indictment The acts and intent which consti¬ 
tute the crime must be set forth in an indictment 
with reasonable particularity of time, place, and 
circumstances.3 If only a part of the building is 
used for a post office, the indictment must show that 
the brealdng was done with intent to commit larceny 
or other. depredation in the part of the building 
used as a post office,^ and an indictment in 
effect alleging that the brealdng was done with 
the intent to commit larceny anywhere in the build¬ 
ing is insufficient;^ but it need not allege that the 
defendant broke into the post office part of the 
building.® Where the whole building is used as a 
post office, the indictment is not defective for failure 
to charge whether the building is used in whole or 
in part as a post office*^ 

Evidence and friaL The general rules goveming 
criminal cases apply with respect to evidence® and 
trial® in prosecutions for this offense. i 


Sentence and punishment The sentence imposed 
must be in conformity with the punishment pre- 
scribed by statute.^® Prior to the amendment of the 
statute in 1948, the imposition of both a fine and a 
sentence of imprisonment was mandatory,ll but the 
failure of the court to impose a fine was held not to 
invalidate the original sentence of punishment, and 
the court could correct the sentence by omposing 
the required fine.^^ 

§ 64. Other Offenses 

The statutes punish ninnerous other crimee against 
the postal servlce inefuding the atealing or forging of 
maii locks or keys, atealing post office property, fnjur- 
Ing maiI bags, mailing threatening Communications, forg¬ 
ing or altering money orders, etc. 

In addition to the particular offenses specifically 
considered, supra §§ 34-63, the statutes punish 
numerous other crimes against the postal Service, 
including, under various sections of 18 U.S.C.A., 
such as under § 1704, the stealing or forging of maii 
locks or keys,^^ under § 1707, stealing post office 
i property,^® tmder § 1706, injuring maii bags,^® un- 


2 . tr.S.—'MorsTan v. Devlne, supra, 

49 O.J. p 1234 note 25. 

Stealing post offlee property as of¬ 
fense see infra $ 64. 

3« TJ.S.—Consldine v. XT. S., Ohio, 
112 F. 342. 60 C.C.A. 272. certiorari 
denied 22 S.Ct. 938. 184 U.a 699, 46 
LuEd. 765. 

49 aj. p 1234 note 26. 

IT.S.—McNeaJy v. Johnston. D.C. 
Ca!.. 30 F.Supp. 312, appeal dls- 
missed. C.C.A.. Jolinston v. McNea- 
ly, 108 F,2d 1016--U. S. v, Cltfton. 
X>.C.Ark.. 91 F,Supp. 940. 

49 CLJ. p 1234 note 27. 

5. IT.S.—^McNealy v. Johnston.' D.C. 
Gal.. 30 F.Supp. 312. appeal dis- 
missed^ C.C,A.. Johnston v. Mc- 
Nealy, 108 F.2d 1016. 

49 O.J. p 1234 note 28. 

6 . Ark.—U. SL V. Clifton, D.C.Ark.. 
91 F.SUPP. 940. 

7. IT.S.—^Brewer v. D. S., aCJLAriz.. 
150 F.2d 314. 

S. IT.S.—^Sorenson v. IT. lowa. 

168 F. 786, 94 C.C.A. 181. 

49 C.J. p 1234 notes 32-34. 

Svidence held suffloient to sastaliL 
convlctioxL 

U.S.—Galhoun v. U. S., C.A.Teac.. 172 
F.2d 457, certiorari denied 69 S.Ct. 
1613, 337 U.S. 938. 93 L..Ed. 1743— 
Taylor v. IT. C.C.A.Tex.. 62 F. 
2d 980. 

49 CU. p 1234 note 34 .£a]. 

9. Evidence held sufficient to go 
to jfury 

IT-S.—Steffen v. 0 . S., C.C.A.Or., 293 
F. 30. 


Evidenoe held Insnfficlent to go to 
Jtay 

IT.S.—Schwyhart v. 0. S., C.C.A.Ark., 
82 F.2d 725. 

la U.S.—Sorenson v. U. S., lowa, 
168 F. 786. 94 C.C.A. 181. 

11 . U.S.—^Bledsoe v. Johnston, D. 
C.Cal., 61 F.Supp. 707, affirmed, C. 
C.A., 1'64 P.2d 468, certiorari de¬ 
nied 66 S.Ct. 1367, 328 U.S. 872, 
90 KEd. 1642. 

12. U.S.—Cook V. U. S., C.A.Mass., 
171 F.2d 667. 

13. U.S.—Washer v. U. S., C.C.A. 
Fla., 12 F.2d 926, certiorari denied 
47 S.Ct. 98. 273 U.S. 705, 71 L.Ed. 
849. 

49 O.J. p 1236 note 36. 

Use of mails for unregistered securl- 
tles see Llcenses §§ 72-78. 
Mhniwg intoideating' lignorg 
U.S.—Washer v. U. S., supra. 

49 C.J. p 1236 note 86 [h]. 

Seoeiving' pxise flght illins from 
malis 

Under a statute now repealed, 
which prohibited the Interstate 
transportation of any fllm or pic¬ 
toria! representation of any prize 
fight. in order to constitute the of¬ 
fense of receiving such matter from 
the malis, a transportation through 
the mails was held necessary.—At¬ 
lanta Enterprises v. Crawford, D.C. 
Ga., 22 F. 2 d 834. 

14L U.S. — ^Van Gorder v. U. SL, C.O. 

A.Mo.. 21 P.2d 939. 

49 C.J. p 1236 note 37, 

15. U.S.—ColIIns V. U. S., C,C.A. 

lowa, 20 P.2d 674. 

49 C.J. p 1236 note 38. 
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As distinet from offense: 

Of breaking and enterlng post of¬ 
fice see supra S 63. 

Of stealing mali matter see supra 

§ 66 . 

Asportatlon of property 
To "steal or purloin" under the 
statute means unlawfully to taJce 
a^d carry away the persona! proper¬ 
ty of another, and asportatlon is an 
essentlal element of the offense.— 
Warner v. U. S., C-CA-Miss., 168 P. 
2d 766. 

Theft of several hags held separate 
offenses 

U.S.—Warner v. U. S.. supra. 

49 C.J. p 1235 note 38 [a]. 

Question for Jury 

Whether accused intended to steal 
property owned by the post oflElce 
department.—IT. S. v. Texeira, C.C.A. 
N.T., 162 F.2d 169. 

Sentence 

U.S.—Robinson v. U. S.. C.C.A.N.D., 
142 P. 2 d 431—Sorenson v. U. S., 
lowa, 168 F. 786, 94 C.C.A. 181. 

16. U.S.—^Banghart v. U. S., C.C.A. 
N.C., 148 P.2d 621, certiorari de¬ 
nied 65 S.Ct. 1668, 326 U.S. 887, 89' 
L.Ed. 2001, rehearing denied 66 S- 
Ct 138, 324 U.S. 807, 90 L.Bd. 492, 
Cnttlng of several maii hags 
Each successive cuttlng Into a dif¬ 
ferent maii bag with Intent to rob 
or steal the maii therefrom by per- 
sons who, in the same transaction, 
tear or cut successlvely a number 
of such bags with intent to rob or 
steal any of the mali, is a distinet 
offense.—Ebeling v. Morgan. Kan., 
35 S.Ct. 710, 237 U.S. 626, 69 L.Bd. 
1151—Bangbaxt* V. U. S., C.C.A.N.C.. 
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der § 1700, deserting the mail,i7 under § 1698, fail- 
ure to deliver letlers by master of * vessel,i8 under 
§ 1712, the falsification of postal retums to increase 
compensation,^^ under § 1342, the use of a fictidous 
address for the purpose of conducting a scheme to 
defraud or any other unlawful business,^^ and, un¬ 
der § 876, the mailing of threatening communica- 
tions.2i Under the statute, 18 U.S.CA. § 2073, 
pertaining to false entries and reports by govem- 
ment employees, a postal employee may be prose- 
cuted for making a false entry in a record which 
his duties required him to keep .22 

Forgery or alteration of money order. Under 
the statute, 18 U.S.C.A. § 500, whoever falsely 
makes or forges, any order, in imitation of, or pur- 
porting to be, a money order issued by the post office 
department, or by any postmaster or agent thereof, 
or alters a money order, is guilty of an offense.^® 
The crime defined by this statute is the common-law 


crime of forgery with respect to a postal money 
order,24 While an intent to defraud is an essential 
element of the offense,25 it is not essential thaf 
there should be an intent to defraud the United 
States, but it will be sufficient if the intent is to 
defraud some other person.26 Issuance by a post¬ 
master of a money order on the application of a 
fictidous person without consideration therefor, and 
with intent to defraud, is a false making and forgery 
of the order.27 Where several money orders were 
forged by accused on the same date and as a part 
of the same general transaction, the forgery of 
each constitutes a separate offense.28 One who 
knowingly aids or assists another in altering a mon¬ 
ey order by raising its value may be convicted as a 
principales By further express provision of the 
same statute, one who, knowing the signature on 
a post office money order to be a forgery, presents 
it for payment, and collects it, is punishable under 
the statute.es 


V. FENALTIES AND FOEFEITUIUSS, AND SEABOHES AND SEmiBES 


§ 65. Penalties and Forfeitures 

A suit to recover a penalty Imposed by statute for 
a violation of postal laws Is maintafnable only by, and 
In the name of, the United States. 

A suit to recover a penalty imposed by statute 
for a violation of postal laws cannot be brought 


by a private prosecutor but is maintainable only 
by, and in the name of, the United States.ei 

§ 66. Searches and Seizures 

Searches and seizures are authorized In order to 
protect the monopoly of the post office department over 


148 F.2d 521, certiorari denled 65 

S.Ct 1568, 325 U.S. 887, 89 L.Ed. 

2001, reheariniT denled 66 S.Ct 133, 

326 U.S. 807, 90 L.Ed. 492-^ohnston 

V. Lasromarslno, C.C.A.Cal., 88 F.2d 

86 . 

EvULenoe lield snfBcieiit to jnstuy 
oonvlction 

TJ.S.—Cotten v. U. S., C.C.A.Tex., 92 
F.2d 809. 

17. 15 Opinlon Attomey Oeneral 70. 

49 O.J. p 1235 note 40. 

18. U.S.—U. S. V. Beaty, CCAjk., 
24 F.CasJNro.14,555, Hempst 487. 

49 CJ. p 1235 note 41. 

19- U.S.—U. S. V. Foster, Mass., 34 
S.Ct 666, 233 U.S. 515, 58 L..Bd. 
1034. 

49 C.jr. p 1235 note 42. 

ao. U.S.—McDaniel v. U. SL, Md., 87 
F. 324, 3.0 C.C.A. 670, certiorari de- 
nied 19 S.Ct 88*5, 171 U.S. 689, 43 
L.Bd. 1179. 

49 C.J. p 1235 note 43. 

ai. U.S.—u. s. V. Pignatelli, aCJL 
N.Y., 126 F.2d 643, certiorari de- 
nied PlgnatelU v. U. S., 62 S.Ct 
1269, 316 U.S, 680, 86 L.Ed. 1436. 

nidlctmeiLt beld snffldexLt 

U.S.—WWtinfir V. U. C.A.OhIo, 181 
F.2d 643- 


Adanlsslbillty of evldenoe 
U.S.--U. S. V. PlgnatelU, C.aA.N.T.. 
125 F.2d 643, certiorari denled 
Pignatelll v. U. S., 62 S.Ct 1269, 
316 U.S. 680, 86 L.Ed. 1436. 
Evidence lield sniBLcieiit 
I U.S.—GUbert v. U. S., C.A.Miss., 182 
P.2d 316—-U. S. V. Pignatelll, C.C. 
A-K.T., 125 P.2d 643, certiorari 

denled Pignatelll v. U. S., 62 S.Ct 
1269, 816 U.S. 680, 86 L.Ed. 1436. 

22. U.S.—Harrla v. U. S., C.C.A.M 0 ., 
104 F.2d 41. 
mdlotment 

CD An Indlctment charging an as¬ 
sistant postmaster with malcing 'a* 
false ‘‘statement of mailing” but not 
stating that he made false entry 
in any record which he was reauired 
to keep in connection with hia offi¬ 
cia! duties^ and not stating that he 
forged or made a false entry in any 
record of post office in which he 
worked, was fatally defective.—Har- 
ris V. U. S., supra. 

(2) Proper Identlflcation of forged 
paper or of record as a record of 
post office establlshment was! an es¬ 
sential element required to be stat- 
ed in an indlctment against assistant 
postmaster for havlng made a false 
entry in a record which his duties 
required him to keep.—Harris v. U. 
supra. 


23. U.S.—^Isgate v- U. fl., CLATex., 
174 F.2d 437. 

Evldenoe held to sustaln oonvlction 

U.S.—U. S. V. Gutterman, C.O.A.j^.T., 
147 F.2d 540, 157 A.L.R. 1221. 

Evidence held snffidsnt to go to Jnry 

U.S.—Dean v. U. B., Ga., 246 F. 568, 
168 C.C.A 538. 

ZnstrnetloaB held sufficient 

U.S.—^IsgBte V. U. SL, C.ATex., 174 
F.2d 437. 

24. U.S.—Ex parte Hibbs, B.C.Or., 
26 F. 421. 

26. U.S.—U. B. V. Morris. C.C.N-.T;. 
26 F,CasJJ7o.l6,81S, 16 Blatchf. 138. 

26. U.S.—U. S. V. Morris, supra. 

49 C.J. p 1232 note 76. 

27. U.S.—^Ex parte Hibbs, D.C.Or., 

26 F. 421. ^ . . 

28L U.S.—^U. S. V. Carpenter, Waslu, 
1«1 F. 214, 81 C.C.A. 194, 9 
N.S., 1043, 10 Ann.Cas. 509. < 

49 C.J. p 1232 note 77. 

29. U.S.-^ean v. U. S., Ga., 246 
668, 168 C.C.A. 538. 

36 . Puerto Itico.—^U, S. v. Reyes, ^ 4 
Puerto Blco Fed. 69, 

31. U.S.—Williams v. Wells Fargo 
& Co., Ark., 177 F. 352, 101 C.CA- 
328, 36 L.R,A.,NJ3., 1034, 21 Ann. 
Cas. 699. 
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the carrylng of the malis. A summary proceeding for 
the return of selzed mati matter may be brought In the 
federal district court which has Jurisdiction. 

In order to protect and enforce the monopoly, 
reserved to the post oflSce department, of carr 3 ring 
the mail, in addition to prohibiting- any one other 
tihan the govemment from engaging therein, and 
making it an offense to do so, provision has heen 
made by statute, 39 U.S.CA. §§ 498, 700, for search- 
es and seizures with respect to mail matter being 
transported in violation of law; and the consti- 
tutionality of the statutes has been upheld.82 The 
seized matter may be held only for the period of 
time prescribed by statute,83 and, if the seizure is 
illegal, the matter cannot legally be held for any 
length of time.84 A person aggrieved by the sei¬ 
zure has tihe right to have the legality of the sei¬ 
zure determined as soon as possible,®^ 

Inasmuch as congress has specifically authorized 
United States commissioners to issue search war- 
rants in cases enumerated by the statutes confer- 
ring the power, and has conferred no authority to 
issue warrants to search and seize letters,. writings, 
etc., used or intended to be used in the execution 
of a scheme to defraud in the execution of which 


the mail's are used, tihe United States commissioners 
have no auttority to issue a search warrant for 
this purpose;86 and no authority has been con¬ 
ferred on a district judge to issue a search warrant 
in such a case.87 

Return of seized matter. An aggrieved person 
may commence a summary proceeding for the re¬ 
turn of the seized matter^s in the federal district 
court which has juri‘sdiction,89 and he need not 
apply to the postmaster general for a hearing prior 
to commencing the proceeding^o or make the post¬ 
master general a party to the proceedingAi The 
summary proceeding is properly commenced by an 
order to show cause and petition,^^ 
that the proceeding is initiated by a notice of mo- 
tion and affidavit is not necessarily fatal to the 
application.'*^ The summary proceeding for re¬ 
turn of the seized matter is not the proper action 
to determine the legality of the seizure,^^ but the 
court may direct that the property be returned, tm- 
less the govemment brings proceedings to deter¬ 
mine the legality of the seizure within a' reason- 
able time.**® Orders issued by the court in the 
proceeding are binding, provided they are not an 
abuse of judkial discretion.^® 


32. n.S. —Blackhajn v, Gresliam, C. 
C.N.T.. 16 R 609, 21 Blatchf. 354. 

Oonveyauce of mail matter out of 
mail as ofCense see supra § 36. 

33. Dete&tloii after detearmlnatiou 
of BUltS 

Tlie statute authorizini: postmas¬ 
ter general to direct tliat letters 
seized on ground that they are being 
canied contrary to law he detained 
untU two months after flnal deter- 
mlnation of all sults which might 
within six months be commenced 
agalnst any person for sendlng or 
carrylng such matter applies to ac- 
tions agalnst indlviduals and not to 
forfeiture proceedings which are 
brought agalnst the seized property. 
—American Dealers Service v. Gold¬ 
man. 49 F.Supp. 933, af- 

firmed, C.C.A., Goldman v. American 
Dealers Service, 135 F.2d 398. 

34. TT-S.—American Dealers Service 
V. Goldman, D.abT.T., 49 F.Supp. 
933, affirmed. C.C.A., Goldman v. 
American Dealers Service, 136 F. 
2d 398. 

35. U.S.—American Dealers Service 
V. Goldman, D.aN.T., 49 F.Supp. 
933, affirmed. CCJL, Goldman v. 


American Dealers Service, 135 F. 
2d 398. 

36. IT.S.—S. V. Jones, D.C.Or., 230 
F. 262. 

37. IT.S.—U. S. V. Jones, supra 

38: IT.S.—Goldman v. American 
Dealers Service, C.C.AN.T., 135 
F.2d 398. 

39. IT.S.—Goldman v. American 
Dealers Service, supra. 

Property taken under revenue laws 

(1) The statute relating to recov- 
ery of property tahen under revenue 
laws is applicable to pro-perty seized 
for violation of postal laws.—Gold¬ 
man V. American Dealers Service, 
supra. 

(2) Statutes imder which checks 
in possesslon of Corporation which 
engaged in business of deliveiing 
checks to creditors were seized on 
ground that Corporation was violat- 
ing law prohibltlng establishment of 
private express for conveyance of 
letters are “revenue laws” within 
statute providing that property tak¬ 
en under authority of revenue law 
shall be deemed in custody of the 
law and subject only to orders of 


federal courts having Jurisdiction 
thereof.—^American Dealers Service 
V. Goldman, D.C.N.T., 49 F.Supp. 933, 
affirmed, C.C.A., Goldman v. Ameri¬ 
can Dealers Service, 136 F.2d 398. 

40. U.S.—Groldman v. American 
Dealers Service, C.C.A.N.T., 136 F. 
2d 398. 

41. U.S.—Goldman v, American 
Dealers Service, supra. 

42. U.S.—^American Dealers Service 
V. Goldman, D.C-N.T., 49 F.Supp, 
933, affirmed, C.C.A., Goldman v. 
American Dealers Service, 135 F. 
2d 398. 

43. U.S.—American Dealers Service 

V. Goldman, D.C.KT., 49 F.Supp. 

933, affirmed, C.C.A., Goldman v. 
American Dealers Service, 136 P. 
2d 398. 

44. U.S.—Goldman v. American 

Dealers Service, C.C.A.N.T., 186 F. 
2d 398. 

45. U.S.—Goldman v. American 

Dealers Service, supra. 

46. U.S.—Groldman v. American 

Dealers Service, supra. 
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S 67. Liability to Addressee of Obstructed 
MaU 

A person who obstructs maii received by him biit 
addressed to another may be liabFe for the damages re- 
sultlng therefrom. 


A person receiving- a letter addressed to an¬ 
other owes him the duty not to obstruet his mail,'*'^ 
and a breach of this duty renders him liable for 
the damages proximately resulting therefrom.^® 


VTL POSTAL SAVINGS DEPOSITOEIES 


§ 68. In General 

a. Establishment and administration in 

general 

b. Deposit of postal savings funds with 

bank 

a. Establishment and Administration in General 

The postal savings system, which is established by 
statute, is within the constitutional powers of the gov- 
ernment. Offleers of the postal department are held to 
the same accountabillty for postal savings funds as 
for Public moneys. 

The Postal Savings Act, 39 U.S.C.A. §§ 751-769, 
provides for the establishment and administration 
of a postal savings system, and makes the neces- 
sary provisions therefor,49 and the creation and op- 
eration of the postal savings system are within the 
constitutional powers of the govemment.50 By the 
provisions of the Postal Savings Act, the postmas- 
ter general may require postmasters and other post¬ 
al officers and employees to perform postal sav¬ 
ings depository business;®! and he may, subject 
to the approval of the board of trustees, issue rules 
and regulations to carry the provisions of the act 
into effect.S2 Under the statute, 39 U.S.C.A. § 
762, postal savings depository funds must be kept 
separate from other funds by postmasters or oth¬ 
er officers or employees of the postal Service.^® 
Inasmuch as the statutes, 31 U.S.C.A. §§ 496, 498, 
510, 514, require an administrative audit by the 
several exeeutive departments and govemment es- 
tablishments of all public accounts preliminary to 
their audit by the general accounting office, a reg- 
ulation of the comptroller general directing the 
discontinuance of accounting in the division of 
postal savings is void.^^ 

Accountabillty for postal savings funds. A post- 


master individually, and a postmaster and the sure- 
ties on his bond, are liable as insurers for public 
moneys coming into their hands, as discussed su¬ 
pra §§ 7, 8, and by the provisions of the Postal 
Act and regulations of the post office department, 
promulgated in pursuance thereof, postal officers 
and other officers of the department and their 
bondsmen are held to the same accountability for 
postal savings funds as for public moneys.^S The 
board of trustees has no authority to relieve from 
accountability those responsible for the safe-keep- 
ing and proper disposition of postal funds.®® The 
postmaster general may relieve postmasters having 
custody of postal savings funds for the loss there¬ 
of when due to burglary, fire, or other unavoida- 
ble casualty resulting from no fault or negligence 
on their part;®*^ but not otherwise.®® 

b. Deposit of Postal Savings Funds with Bank 

The statute provides for the deposit of postal sav¬ 
ings funds In solvent banks, and the sufflciency of the 
security which is offered by a bank In which postal sav¬ 
ings are deposited rests entirely in the discretion of the 
board of trustees. 

By statute, 39 U.S.CA. § 759, provision is made 
for the deposit of postal savings fimds in solvent 
banks, whether organized under national or state 
laws, and whether or not member banks of the 
federal reserve system, being subject to national 
or state supervision and examination.®® In order 
to authorize a bank to receive deposits under this 
provision, it is necessary that it should be incor- 
porated or clothed with the essential attributes of 
a Corporation by virtue of legislative sanetion.®® 
The mere authority to transact a banking business, 
although granted in pursuance of state laws, car- 
ries with it no implication of organization under 


47. Tex.—Cohen v. Cohen, 63 S.W. 
644, 26 Tex.Civ.App. 315. 

48. Tex.—Cohen v. Cohen, supra. 

49 C.J. p 1336 note 62. 

49. 34 Opinion Attomey General 83. 

49 O.J. p 1236 note 53. 

50. U.S.—^In re Kentucky Fuei Gas 
Corp.. COA-Ky., 127 P.2d 667, 
appeal dismissed Reeves v. Wil- 
liamson, 63 S.Ct. 71, 317 U.S. 693, 
87 LuPd. 485. 


^1. 34 Opinion Attorney General 83. 

52. 34 Opinion Attorney General 83. 

53. 84 Opinion Attorney General 83, 

54. 34 Opinion Attorney General 83. 

56. U.S.—U. S. for Use and Benefit 
of Midland Loan Finance Co. v. 
National Surety Corporation, 
Minn., 60 S.Ct 458. 809 U.S. 166, 
84 L.Ed. 677. 

49 C.J. p 1237 note 1. 
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56. 33 Opinion Attomey General 
626. 

67. 33 Opinion Attomey General 

526. 

58. 33 Opinion Attomey General 

526. 

59. 84 Opinion Attomey Gexieral 88. 

49 C.J. p 1236 notes 68-70. 

60. 29 Opinion Attomey General 

368. 
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the state laws, irrespective of wliether authority is, 
or is not, granted subject to state supervision and 
examination.^1 However, a private bankf on which 
some of the essential attributes of a Corporation are 
conferred by legislative sanction is within the stat¬ 
ute, and may becx)me a depository of postal sav- 
ingfs funds.®2 

The object of the provision of the statute that 
postal saviftg-s funds shall be deposited among qual- 
ified banks substantially in proportion to the capi¬ 
tal and surplus of each bank, is to insure that the 
banks shall be treated fairly a^s between each other, 
without favoritism or injustice.®^ In a construc- 
tion of this provision by the attomey general, it 
was said that it was subject to regulations by the 
board of trustees, provided the regulations were 
reasonable, nondiscriminative, and adapted to carry 
out the purposes of the act,®^ and that the prac- 
tice of excluding the emergency credit from the 
proportionate share in postal savings deposits of 
the bank allowing it is not in confiict with this 
provision.®® By a further provision of the act, 
it is provided that, if no qualified bank is avail- 
able to receive the funds in the particular place in 
which a postal savings depository is located, the 
deposit shall be apportioned among the qualified 
banks equally convenient to such locality.®® 

Security for funds. It has been held that, un¬ 
der the statute, the sufficiency of any bonds offered 
as security, even if they fall within the class pre- 
scribed therein, rests entirely in the uncontrolled 
discretion of the board of trustees.®*^ Improvement 
bonds of a municipality, which purport to bind it 
without any reservation or limitation, are public 
bonds supported by the taxing power within the 
meaning of the statute, and may be accepted as se- 
curity,^® but improvement bonds which are not 
payable out of the general taxes of a city, but 
merely out of a special fund,®® or public building 
bonds issued by a state and payable out of a trust 
fund which the state is pledged merely to admin¬ 
ister,^® are not acceptable as security for postal sav¬ 
ings deposits. 


Since there is no limitation in the statute as to 
the ownership of the bonds required to be deposited 
by the bank as security, bonds owned by the bank 
may be given as 'security.^i On the other hand, 
the securities taken by the board of trustees need 
not be the property of the bank.'^^ bank may be 
permitted to pledge with the board of trustees bonds 
lent to it for that purpose,'^® provided the board 
takes them in pledge on a valuable consideration 
with no other notice than that they are being used 
in the exact manner authorized by the owners 
thereof.'^'^ It has been said, however, that it would 
seem advisable that every deposit of security to 
the board of trustees should be made by the bank 
itself, accompanied by assurances from the own¬ 
ers of the securities admitting their consent to the 
pledge for the consideration running from the gov- 
emment to themselves, namely, the deposit to be 
made by the government at their request at the 
bank in which they are interested.*^® 

When bonds are transferred to the board of trus¬ 
tees by the bank in consideration of the deposit 
with the bank for postal savings funds, the board 
acquires a good title thereto as pledgee, because the 
bonds are negotiable instruments, and the board 
is a purchaser for value without notice of any flaw 
in the title thereto.76 

In an action to compel the treasurer of the Unit¬ 
ed States to deliver to a receiver of a state bank, 
bonds which the bank had pledged to secure de¬ 
posits of postal savings funds, the United States 
•has been held to be an indispensable partyJT 

§ 69, Deposits 

a. In genera! 

b. Exchange of deposits for government 

bonds 

c. Payment or settlement of accounts 
a. Ia General 

A deposit In a postal savings account is a trust 
fund which never passes Into, or becomes the property 
of, the United States treasury. No person may have 
more than one deposit account wfth the postal savings 
System. 


61. 29 
368. 

Opinlon 

Attomey 

General 

62. 29 
420. 

Opinlon 

Attorney 

General 

63. 30 
162. 

Oplnion 

Attorney 

General 

64w 30 
162. 

Opinlon 

Attorney 

General 

65. 30 
162. 

Opinlon 

Attomey 

General | 

68L 29 
258. 

Oplnion 

Attomey 

General 


67. 29 Oplnion Attorney General 

425. 

68. 29 Opinlon Attomey General 

425. 

49 O.J. p 1237 note 81. 

69. 29 Oplnion Attorney General 

64$. 

70. 29 Oplnion Attomey General 

451. 

71« 31 Oplnion Attomey General 41. 

78. 29 Opinlon Attomey General 333 
—29 Opinlon Attomey General 266. i 


73. 29 Oplnion Attomey General 333 
—29 Opinlon Attorney General 266. 

74. 29 Opinlon Attorney General 

333. 

75. 29 Oplnion Attomey General 

266. 

76. 29 Opinlon Attorney General 

333. 

77. O.C.—Farley v. Albers, 112 F.2d 

401, 72 Aipp.D.C. 136, certiorari de- 
nled Albers v. Farley. 61 S.Ct 37, 
311 U.S. 653, 85 L.Ed. 418. 
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A deposit in a postal savings accottnt is a trust 
fund which never passes into, or becomes the prop- 
erty of, tihe United States treasury;^^ it does not, 
in a striet sense, amount to a loan to the govern- 
nient.'^^ By the express provision of a section 
of the Postal Savings Act, 39 U.S.C.A. § 754, no 
person may have more than one deposit account 
with the postal savings system.80 By another sec¬ 
tion of the act, 39 U.S.CA. § 758, depositors are 
anthorized to withdraw their deposits at any time,8i 
the withdrawals to be paid in the state or terri- 
tory concerned.82 It is further provided in 39 
U.S.CA. § 766 tjhat the faith of the United States 
is pledged to the payment by the deposits made in 
postal savings depositoiy offices,^^ ibut this statute 
applies only where there is a deficiency in the funds 
of the System,and the United States may not 
be sued by one of the depositors where there are 
sufficient funds on deposit to meet the claim.ss 

Interest or dividends. The rate of interest on 
deposits is dependent on the statute.86 Where the 
statute under which a bank Holding funds as deposi- 
tary for postal savings funds is incorporated pro¬ 
vides that the net profits of savings banks shall 
be distributed as dividends among the depositors, 
but does not authorize the payment of interest on 
deposits, such bank cannot give dividends in ad- 
dition to the interest which it is required to pay 
on its deposits of postal savings funds under the 
federal statute.* 7 

bt Ezchaiige of Deposits for G-ovemmoat Bonds 

Depositors may exchange their deposits for govern- 
ment bonds, provided the deposits are authorized by law. 

A section of Ihe Postal Savings Act, 39 U.S.CA. 

§ 760, authorizes depositors to exchange their de¬ 
posits for goverament bonds.** The section, of 
course, refers only to deposits authorized by law,** 
and, in consequence, the opening of a second postal 
savings account, which is expressly forbidden by 
statute, cannot be treated as a proper basis for 
the exchange of deposits for bonds.*® 

c. Payment or Settaement of Acoonnts 

The payment of money In acc6rdance wlth a flnal 


f judgment of a court of competent Jurisdiction adjudicat- 
Ing the right of any person to a sum deposited with a 
postal savings depository operates as a full discharge 
from the clalm. 

In accordance with provisions of the statute, 39 
U.S.CA. § 767, the payment of money in accord¬ 
ance with a final judgment of a court of compe¬ 
tent jurisdiction adjudicating the right of any 
person to a sum deposited with a postal savings de¬ 
pository operates as a full discharge from the 
clairn.*! Under the provision that a final judg¬ 
ment adjudicating right or interest in the credit 
of any sums deposited should be accepted by the 
board of tnistees of the postal savings depository 
System as conclusive, whether a judgment in a 
creditoris suit to reach the debtoris postal savings 
adjudicated the right or interest of the debtor.in 
the postal savings depository is a question for the 
board of trustees.** 

Seittemeni of accounis of deceased depositors. 
Under a provision of the Postal Savings Act, 39 
U.S.CA. § 768, authorizing the postmaster gen- 
eral to make rules and regulations with respect to 
the deposit in, and withdrawal of moneys from, 
postal savings depositories by the issue of pass 
books or such other devices as he may adopt as 
evidence of such deposits or withdrawals, the post¬ 
master general is authorized to make regulations 
dispensing with administration proceedings itt the 
settlement of accounts of deceased depositors in the 
postal savings system, provided such regulatiopa be 
reasonable, adapted to the ■ discovery of truth, and 
based on the general legal principies goveming the 
distribution of decedents’ estates.** It would prob- 
ably be well, however, to have a regulation of this 
kind printed in the pass book or otherwise brought 
to the notice of the depositor, and have the reg¬ 
ulation adopted by the board of tnistees.*^ 

Where a’ person, now deceased, had opened a 
postal savings deposit under an arrangement 'with 
the assistant postmaster that, in case of death, the 
money would be 'paid to defendant, and defendant 
was administratrix of the estate of deceased, the 
post office department was not entitled to retum 
of the deposit'paid to defendant to await deter- 


7S, U.S.— tr. S. V. Stewart D.C.Nev., 
80 F.Supp. 200, affirmed, C.C.A.. 119 
F.2d 492—l^eka v. U. S., 69 CLGI. 
7S. 

79- Ind.—liutz V. Arnold, 198 N.B. 
840, 208 Ind. 480, rehearingr over- 
ruled 196 N.B. 702, 208 Ind. 480. 

sa 29 Opinion Attomey Genewa 
316. 

81. Ind.*—liutz V. Amold. 198 17.21 
840, 308 Ind. 480, relie^artnsr ove]> 
ruled 196 N.E. 702, 208 Ind. 480.. 


82. 34 Opinion Attomey General 83; 
83- 34 Opinion Attomey General 83. 
84. U.S.—-Leka v. U. S., 69 Ct.C!l. 79. 
8& IT.S.—^Leka v. XT. S., supra. 

86. 84 Opinion Attomey General 88. 

87. 29 Opinion Attomey General 
618. 

^88; 84 Opinion Attomey General 83 
—^29 Opinion Attomey Generial 8161 

89. 29 Opinion Attomey General 
816. , 


90. 29 Opinion Attomey General 

816. 

91. Neb.-—In re Vanicek’s Bstate, 
17 N.W.2d 477, 146 Neb. 631. 

92. Tenn.—^Bell-Dowlen Millai v. 
Draper, 83 S.'W'.2d 247, 169 Tenn. 
112, certiorari denied 66 S.CL 1^6, 
296 U.S. 683, 80 KEd. 450. 

93. 29 Opinion Attomey'. General 

477. 

9^' 29 Opinion Attomey cteneral 

477. 
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mination by a state court as to its ownership on 
the grotind that the assistant postmaster was not 
authorized to accept a deposit on the conditions 

specified®5 

AUens. Where a deceased depositor was a sub- 
ject of a foreign country, payment of the postal 
savings account to the parties entitled thereto in 
accordance with the laws of the deceased’s country 
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is proper, notwithstanding tihere had been no ad- 
ministration in accordance with the laws of the 
state where the alien died,®® inasmuch as the postal 
regulation providing that the postal savings of a 
deceased alien may be delivered, on application, to 
the proper consular officer is independent of the 
provisions which require administration of an 
estate.97 


POST-OPFIOE ADDEESS. See 1 CJ.S. p 1460 
note 65.L 

POSTPONE. The word "postpone” carnes with it 
the idea of deferring the doing of something until, 
or the taking effeet of something at^ a future or 
later time,i and it signifies to put oj0P or defer the 
Corning into existence of a right, obligation, condi- 
tion, or other thing.2 It has a plain, simple, un- 
ambiguous, and universally accepted meaning,3 and 
it is defined as meaning to adjoum;^ to put ojSE;^ 
to defer}® to defer to a future or later time}^ to 
delay.* 

‘Tostpone” has been distinguished from,® and 
held not synonymous with,i® "suspend.” It has 
been compared with, or distinguished from, "ex- 
tend” see 35 C.J.S, p ^8 note 37. 

POSTPONEMENT. The act of postponing, or the 
state of being postponed; a deferring; a subordina- 
tion, as in place or regard-^i ^T^ostponement” has 
been compared with, or distinguished from, "dis- 
chaige” see 26 C.J,S- p 1330 note 39, and in Oriminal 
Law § 480 it is stated that, while the tenns "eon- 
tinuance” and "postponement” have been dis¬ 
tinguished, the courts use the words interchange- 
ably. Postponements in civil actions are discussed 
in Gontinuances § 1 et seq. 


POSTSCEIPT. When used as a noun, the word 
^^ostscript” means a note or series of notes ap- 
pended to a completed letter, book, or the like, 
usually giving an afterthought or additional in- 
formation.1^ When used as a verb the word “Post¬ 
Script” means to add to A® 

POST TRATJMATIO PSYOHOSIS. See Insane Per- 
sons § 2 d. 

POSTULATE. To afSmi or assert without proof; 
to claim as existent or true} to assume; to posit; 
assume the possibility of.^^ ^Tostulate” has been 
held to be synonymous with “assume” see 7 C.J.S. 
p 105 note 25. 

POST, WEIT OP ENTEY IN. In English law, a 
writ, now abolished, given by the statute of Marl- 
bridge, 52 Henry m chapter 30, which provided 
that, when the number of alienations of descents 
exceeded the usual degrees, a new writ should be 
allowed, without any mention of degrees at all.t5 

POT. A round vessel, oharacteristically rather deep 
than broad, made of earthenware or metal, and used 
for culinary and other purposes, chiefly domestic.^® 

The word “pot,” as a gambling term, is defined 
in Gaming § 1 c (2); and as a mining term it is 
defined in Mines and Minerals § 3 h. 


95- U.S.—^U. S. V. Stewart, C.C.A. 
Nev., 119 P.2d 492, 

96. U.S.-—Lanza v. U. S., D.C.Ohio, 
22 FwSupp, 716. 

97. U-S.—T^anita v. tl. S., supra. 

1. Cal.—Gartner v. Koth, 157 P.2d 
361. 363. 26 Oal.2d 184. 

2. Nev.—^Reno Club v. Toung Inv. 
Co.. 182 P.2d 1011. 1016, 64 NTev, 
31«. 

3. ICont.—State ex rei. PuPresne v. 
Lieslle, 50 P.2d 959. 963, 100 Mont. 
449, 101 A.li.R. 1329. 

4^ HL—People V. Nelson, 96 NJS. 

1071, 1072, 252 111. 514. 

49 aj. p 1238 note 4. 


5. Mont.—State ex rei. DuFresne v. 
Leslie, 60 P.2d 969. 963, 100 Mont 
449, 101 A.L..R. 1329. 

Nev.—Reno Club v. Toung Inv. Co., 
182 P.2d 1011, 1016, 64 Nev. 312. 
N.J.—^Bisbam v. Tucker, 2 N.J.Law 
253, 254. 

e. Mont.—State ex rei. DuFresne v. 
Leslie, 60 P.2d 959, 963, 100 Mont 
449, 101 A.L..R. 1329. 

7. Nev.—^Reno Club v. Young Inv. 
Co.. 182 P.2d 1011, 1016, 64 Nev. 
312. 

8. Mont—State ex rei. DuFresne v. 
tieslie, 60 P.2d 969. 963, 100 Mont 
.449, 101 A.L.R. 1329. 

Nev.—Reno Club v. Toung Inv. Co., 
182 P.iSd 1011, 1016, 64 Nev. 812. 
49 C.J. ip 1238 note 5. , . 


9. Cal,—Gartner v. Rotb. 167 P.2d 
361, 363, 26 Cal.2d 184. 

10. TJ.S.—Hull Coal & Coke Co. v. 
Empire Coal & Coke Co., W.Va, 
113 F. 256, 259, 51 C.C.JL 213. 

11. New Standai^ D. 

12. Tsl —^Fenton v. Davis, 47 S.B.2d 
372, 376, 187 Va. 463.‘ 

13. Va.—Fenton v. Davis, supra. 

14. Webster New Int.D. 

15. Black D.D. 

49 CJ. p 1120 note 6'5. 

16. New Standard D. 

Phrases 

(1) “Fish pots'* see Fish ( 1. 

(2) «Pot huntlnff" see 41 C.J.S. 
p 373 note 72. 
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FOTABLE. As a nonn, a drmk;i7 something 
diinkable.is As an adjective, drinkable;^® suitable 
for drink^® or drinking.^^ 

The term ^'potable” is employed in criminal stat- 
ntes dealing with intoxicating liquors see Intoxicat- 
ing Liqnors § 217. 

POTATO. One of the edible farinaceons tubers of 
a piant of the family Solanaeeae, usually roundish 
or oblong, with a whitish interior and a darker- 
colored skin .22 

POTENTIA. As the first word of maxims as to 
which there have been no recent applications see 49 
C.J. p 1238 notes 22-24, p 1239 note 53. 

POTENTIAL. As a nonn, the word “potential” is 
defined as meaning anything that may be possible.^® 

As an eleetrical term the word ^'potential” is de¬ 
fined in Electricity § 1 as the pressnre by which 
eleetricity is cansed to pass along a conductor. 

As an adjective the word "potential” is de&ied 
as meaning efficacious;24 endowed with enei^ ade- 
quate to a resuit existing in possibility,^® not 
in aetuality;27 having latent powerj^S latent 

possible as opposed to actuaL^o 

'Totential” has been distinguished from "actual" 
see 1 C.J.S. p 1433 note 61. 

POTENTIALLY. In possibility; not in aet; not 
positively; in ejQ&cacy; not in actuality.^1 '‘Poten- 


tially^^ has been distinguished from '^actually*' see 
1C.J.S.P 1445 note 46. 

POTERIT; POTEST; POTESTAS. As the first 
words of maxims as to which there have been no 
recent applications see 49 C.J. p 1239 notes 54- 
68, 61. 

POTESTATIVE OONDITION. See 15 C.J.S. p 812 
note 82. 

POTION". Draught, used as a liquid, medicine, or 

dose.32 

POTIOR; POTIUS. As the first words of maxims 
as to which there have been no recent applications 
see 49 C. J. p 1239 note 66-p 1240 note 67. 

POTT. Percivall Pott, English suigeon, bom in 
London January 6, 1714. A particular form of 
fracture of the ankle which he sustained through a 
fall from his horse in 1756 is stili described as 
'^ott’s fracture,and a spinal affeetion of which 
he gaye an excellent clinical description is stili 
known as “Pott^s disease.^^23 

POTTERY. A term applied to wares, of vaiious 
designs and uses, composed of a base of plastic clay 
given form by the manipulation of the potter and 
fixed in that form and glazed by fimig in a furn¬ 
ace.®^ 

POULTRY. A generio word ,2 5 meaning domestio 


17. IT.S.—^National Fopsicle Corpo¬ 
ration V. Brookfleld Ice Cream Cor¬ 
poration, D.C.N.T., 60 F.2d 1000. 

Mo.—State v. Mairs, App., 272 'S.W. 
992, 995. 

18. TJ-S.—^National Popsiele Corpo¬ 
ration V. Brookfleld Ice Cream Cor¬ 
poration, D.C.N.Y., 60 P.2d 1000, 
1003. 

Mo.—State v. Malrs, App.^ 272 S.W. 
992, 995. 

19. Tex.—Huddleston v. State, 280 
S.W. 218, 103 Tex.Cr. 108. 

49 C.J. p 1238 note 15. 

Potalde preparation, is a drinkable 
preparation or a preparation usable 
as a beverage.—^Huddleston v. State, 
supra. 

Tamaica glng^er as potable bevexafire 
Mo.—State v. Mairs, App., 272 S.W. 
992, 995. 

Tex.—^Davis v. State, 292 S.W. 1109, 
1111, 106 Tex.Cr. 425. 

20. TT.S.—National Popsiele Corpo¬ 
ration V. Brookfleld Ice Cream Cor¬ 
poration, D.C.N.T., 60 P.2d 1000, 
1003. 

21 . Moi.—State V. Malrs, App., 272 
S.W. 992, 995. 


22. New Standard D. 

Phrases 

(1) “Potato bole” see 40 C.J.S. p 
409 note 95. 

(2) “Potato starcb” distinguished 
from “farina*’ see 85 C.J.S. p 746 
note 45. 

23. Tex.—Campbell v. J. E. Grant 
Co., 82 S.W. 794, 796, 36 Tex.Oiv. 
App. 641. 

24. Mich.—^Dickey v. Waldo, 56 N. 
W. 608, 610, 97 Mich. 255, 23 L 1 .R.A. 
449. 

Phrases 

(1) **Potential existence** defined 
and distinguished from “actual ex- 
istence” see 35 C.J.S. p 200 note 88. 
The doctrine of potential existence is 
dlscussed in 27 C.J.S. p 1310 notes 
85, 86. 

(2) **PotentlaI Jurisdiction" see 
Courts S 15 a. 

25. Mich.—Dickey v. Waldo, 56 N. 
W. 608, 610, 97 Mich. 265, 23 L.R. 
A. 449. 

26. Tex.—Campbell v. J. E. Grant 
Co.. 82 S.W. 794, 796, 36 Tex.Civ. 
App. 641. 


27 . Okl.—Carter v. Rector, 210 P. 
1036, 1037, 88 Okl. 12. 

Slmilaxly deflaed 

*'Existing in possibility, not in 
act.**—Dickey v. Waldo, 56 N.W. 608, 
610, 97 Mich. 255, 23 L.R.A. 449. 

28. Mich.—^Dickey v. Waldo, supra. 

29. Okl.—Carter v. Rector, 210 P. 
1035, 1037, 88 Okl. 12. 

30. Okl.—Carter v. Rector, supra. 

31. Neb.—New Lincoln Hotel Co. v. 
Shears, 78 N.W. 25, 28, 67 Neb. 
478, 73 Am.S.R. 524, 43 L.R.A 688. 

49 C.J. p 1239 note 50. 

32. Tex.—Runnels v. State, 77 S.W. 

' 468, 460, 46 Tex.Cr. 446. 

33. Encyclopsedia Britannica. 

**Pott*s disease** see 27 C.J.S. p 146 

note 32.1. 

*Pott*s fracture” see 37 C.J.S. p 139 
note 90. 

34. N.J.—^Trenton Potteries Co. v. 
Oliphant. 39 A. 923, 934, 56 N.J.Eq. 
680. 

49 C.J. p 1240 note 68. ' 

35. Conn.—Wolcott v. Stickles^ 82 
A. 572, 573, 85 Conn. 322.. 
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fowls reared far the table, or for their eggs or 
feathersy sneli as oocks and hens^ capons, tnrkeys, 
ducks, and geese.^® The term is sometimes applied 
to pigeons if reared for table consumption.^'^ 

‘fPonltiy’ has been distingnished from "chicken” 
see 14 C J.S. p 1104 note 76. 

Ponltiy as snbject to tariff regulations is treated 
in Gnstoms Dnties § 38. 

POTJND. As a nonn the word "ponnd” has various 
zneanings, and in one sense it signides a place of 
detention, and is dedned as meaning an inclosed 
pieoe of land^ secured by a firm structure of stone 
or of posts or timber placed in the ground.S8 Jxi 
this sense the term is dedned in Animals § 255. 

The Word ^^otmd” also denotes a unit of weight 
and is defined in the C.J.S. title Weights and 
Measuzes § also 49 C.J. p 1240 note 84^ and the 
Word is eznployed in this sense in the ezpression 
‘^pound pressure,” the expression also being defined 
in Weights and Measures § 1, also 68 C.J. p 162 note 
64 [d]. 

In a slightly different sense the word '^onnd” 
signifies a definite quantity of gold with a mark npon 
it to determine its weight and fineness;^^ and also 
a foreign gold coin, conimonly denominated a ‘‘sov- 
ereign.”^® In this sense the word ‘^pomid” has been 
compared with "doUaP^ see 27 C.J.S. p 1316 note 91. 

As a verb the word ^^ound” is defined as meaning 
to rise and fall heavily, as a ship in rough 
weather.^i 

POnNDAG-E. Anciently, in English law, a duty im- 


posed ad valorem at the rate of twelve pence per 
ponnd on ali merchandise whatever, other than 
wine, imported and exported.^^ 

Tn praetice, the amonnt allowed to the sheriff or 
other ofSeer for commissions on the money made hy 
virtue of an execution.^® 

FOT7ND BREACH. Defined see Animals § 268. 

POTJNDKBEPER. See Animals §§ 262-266. 

POTJR APPTJYER. A French phrase meaning for 
the support of, or in snpport of.^^ 

POTJR AXJTRE VIE or PUR AUTRE VIE. See Es- 
tates § 31. 

POTJRPRESTIJRE or PURPRESTURE. The word 
"purprestnre,” or more properly speaking ^^our- 
presture,”^® is derived from the French word 
"poxirpris”^® or ‘^iirprise.”^^ jt was defined by 
the common law and it has been recognized in 
American jnrisdictiona.^S 
A purpresture is an invasion of the right of 
property in the soil while the same remains in the 
Iring or sovereign.^^ It exists when anything is un- 
justly encroached npon against the king or the sov- 
ereign, as in the royal demesnes or in obstructing 
publio ways or in tnming pnblic waters from their 
right conrse, or when anyone has built an edifice in 
the City on the king^s street.^o As stated by the 
common law writers a purpresture exists "when one 
encroacheth and makes that serviceable to himself 
which belongs to many,” and "when there is a house 
buUded or an inclosure made of any part of the 


36. Neb.—Bartels v. State, 136 N. 
W. 717, 718, 91 Neb. 576. 

49 C.J. p 1240 note 76. 

*XJonfinement” metbod of ralsing 
poultry see 15 C.J.S. p 824 note 
32.1. - 

uponltry laislng” has been distin- 
ffuished from ^‘stock raisingr/'—Kro- 
bitzsch V. Industrial Acc. Commn., 
185 P. 396, 398, 181 Cal. 541. 

37. Mo.—State v. Wrniers, App., 130 
S.W.2d 256, 257. 

49 ar. p 1240 note 76 [dL 

3a Mass.—Wooley t. aroton, 2 
Cush. 305, 308. 

49 aJ. p 1240 note 78. 

39. Pa,—Borie v- Trott, 5 Phlla. 366, 
403. 404. 

49 a J. p 1240 note 85. 

40. NjT.—C urtis T. Leavitt, 17 

Barb. 309, 324. 

49 C.J. p 1240 note 86. 

41. <>r.—Shaver Porwardlngr Ca v. 
Baarle S^LT Ins. Ck).. 139 P.2d ?o9, 
771. 172 Or. 91. 


42. D.C.—Washington T. Bames, 6 
D,C. 230. 231. 

49 C.J. p 1240 note 87. 

43. N.Y.—^Bowe V. Campbell, 2 N.T. 
Clv.Proc. 232. 234. 

44. La.—Collins v. Collins, 193 So. 
702, 708, 194 La. 446. 

Fonr appnyer noTXYelle dexnande 
A Yrenoh phrase which, when 
translated literally, means in sup¬ 
port of his new action.—Collins v. 
Collins, supra. 

45. Fla.—Williams v. Guthrie, 137 
So. 682, 686, 102 Fla. 1047. 

Vt.—City of Montpelier v. McMahon, 
81 A. 977, 979, 85 Vt 276. 

46. Ga.—^Mayor and Counoil of the 
City of Columbus v. Jaques, 30 Ga. 
506, 512. 

47. N.H.—State v. Kean, 45 A. 2?56, 
69 N.H. 122, 48 L.ItA. 102. 

48. Ga.—Southeastem Plpe Line Co. 
V. Garrett ex rei. Le Sueur, 16 S. 
R2d 763, 760, 192 Ga. 817. 

Early common-Iaw writers 
*'In the definltion of a 'purpres- 

396 


ture,* Glanville is substantlally fol- 
lowed by both Coke and Blackstone, 
and neither of them is more ciear, 
or more exact than is the author 
of our earliest treatise upon the 
common law.”—City of Montpelier 
V. McMahon, 81 A. 977, 979, 86 Vt 
275. 

49. Fla.—Williams v. Guthrie, 137 

So. 682, 686, 102 Fla. 1047. 

An oifanse at conunon law 
Wyo.—^U. S. V. Douglas-Willan Sar¬ 
toris Co., 22 P. 92, 94, 3 Wyo. 287. 

60. Fla.—Williams v. Guthrie, 137 
So. 682, 685, 102 Fla. 1047. 

Vt—City of Montpelier v. McMahon, 
81 A. 977, 979, 85 Vt 275. 

Slmilarly stated 

Where there is a house erected or 
an inclosure made upon any part 
of the klng^s demesnes or of a high- 
way or common Street or publlc wa- 
ter or such llke -Public t.hings it is 
properly called a purpresture.—State 
V. Kean, 46 ^ 256, 69 N.H. 122, 48 
L.R.A. 102. 
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King^s demesne, or of a highway, or a coromon 
Street, or pnblic water, or such like tluiigs.”5i 

A pnrpresttire may be a nnisaiice, as stated in 
Kmsances § 66. 

POUKPRIS or POUEPRISE. A Preneb word^s 
signi^ying a olose^s or inclosnre.®^ 

POVERTY. The qnality or state of being poor or 
indigent; want or soarcity of means or snstenanee; 
indigence; need.55 ^Tovert 3 !^^ is not synonymous 
Tidth ‘^immorality’^ see 42 C.J.S. p 396 note 75JL 

POWDEB. A mass of fine particles of any snb- 
stance;®^ fine, minute, loose, unoompacted particles, 
such as resuit from pounding or grinding solid sub- 
stance; dust,57 

Powdered. Omamented or marked mth numerous 
spots or small figures; spangled; sprinMed or 
dressed with powder, as the hair; reduced to a 
powder; pulveiized.58 The word ^^wdered” would 
not properly be used to describe moist porous cy- 
lindiically f oimed apple chop products.^^ 

POWER. Generally speaMng, ^^ower^' means abil- 


ity, whether physical, mental, or moral, to act;®® 
the ability to act, regarded as latent or inherent;®^ 
an ability to do;®^ the faculty of doing or perform- 
ing something;®® the right, ability, or faculty of do¬ 
ing something;®^ capacity for aetion or perform- 
ance®® or for receiving extemal aetion or force;®® 
the capacity to be acted on in some particular man- 
ner;®'^ caj^nbility of producing or undergoing an 
effeet, whether physical, mental or moral.®® 

The Word ^‘power’^ is fuither defined as meaning a 
right or authority by which one person is enabled 
and permitted to perform some act for another.®® 
In this sense the word is defined in Powers § 1 as a 
liberty or authority reserved by, or limited to, a 
person to dispose of real or pergonal property for 
his own benefit, or for the benefit of others, and 
operating on an estate or interest, vested either in 
himself or some other person, the liberty or au¬ 
thority, however, not being derived out of such es¬ 
tate or interest, but overreaching or superseding it, 
either whoUy or partially. 

As generally understood, the word ^^ower^^ im- 
plies responsibility,*^® and it has been said that it is 
idle to attempt to draw distinctions between pro¬ 


si. Ga.—Soiithea8tern Ftpe I^ine Co. 
V. Garrett ex rei. Lie Sxieur, 16 S.B. 
2d 753, 760, 192 Ga. 817—-Mayor 
and Coundl of the City of Colum¬ 
bus V. Jaaues, 80 Ga. 506, 512. 
Similarly azpressed 

*‘Where one encroacheth, or 
maketh several to himself that 
which ought to be common to many." 
—State V. Kean, 46 A. 256. 69 N.H. 
122, 48 L..R.A. 102. 

53. <5a,—^Mayor and Coundl of the 
City of Columbus, 30 Ga. 606, 612. 

N.BL—State v. Kean, 45 A. 266, 69 
]Sr.H. 122. 48 A.L..R. 102 . 

53« IT-H.—State v. Kean, supra. 

54. Ga.—Mayor and Coundl of the 
City of Columbus» 30 Ga. 506, 612. 

N.H.—State v. Kean, 45 A. 256, 69 N. 

H. 122, 48 L..R.A. 102. 

55- Webster ITew Int.D. 

49 C.J. p 1241 note 1. 

'^Poverty affidavit** see Costa 8 151. 
se. Ky.—Blankenship v. Common- 
wealth. 66 S.W. 994, 995, 23 Ky.L,. 
1995. 

57- U.S.—Chas. H. Lilly Co. v. Lou- 
ko, C.aA.Wash., 119 F.2d 882. 883. 
Powder pniT 

(1) The term "powder pufP* has 
been applied to an article made by 
sewlng a bundh of swan'a down to 
a drcular plece of silk or cotton 
cloth and affixing* to that a small 
handie, and beingr like a bmsh in 
construction and use.— TJ. S. v. 
Georse Borgfeldt & Co., aC.Md., 163 
F. 480, 481, 482. 


(2) The term has been applied to 
other artlcles, such as a small bit 
of down sewed to a cotton cloth. 
made into a pufC shape by bein? 
stulCed with a littie excelsior and 
covered with a small bit of satln; 
and also an artide conslstingr of 
two dises of a woolen fabric havin^ 
one fuzzy and one plain surface. and 
sewed together with the plain sur- 
faces back to back so aa to pre- 
sent the fuzzy surfaces on both the 
outsides of the dlscs.—^U. S. v. 
George Borgfeldt & Co., supra. 
Tollet powder 

A flne powder, usually with sooth- 
Ing or antiseptlc ingredlents. used to 
sprinkle or rub over the skln of the 
body, as after bathing, usually dis- 
tinguished from powder used as a 
cosmetic for the face.—U. S. v. 
Thomas & Plerson, 18 C.C.P.A(Cus- 
toms) 142. 145. 

Washiog powder 

A compound in the form of a 
powder used for washing; and. also, 
any soap. suitable for washing. in 
the form of powder.—^Falkinburg v. 
Lucy, 35 Cal. 62. 67. 96 Am.D. 76. 

58. Webster New Int.D. 

59. U.S.—Chas. H, Lilly Co. v. 
Louko, C.CA^Wash., 119 F.2d 882, 
883. 

Fowdered foU 

Foll which has been reduced to a 
powder, rather than foll which has 
been powdered with any substance.— 
Grauert t. U. S., 15 CustApp. 271, 
274. 
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Powdered tin 

Tin which has been reduced to a 
powder.—Grauert v. U. S., supra. 

60. U.S.—Chrysler Corporation v. 
Trott, Cust. & Pat.APP.t 83 F.2d 
302, 309. 

61. Ga.—^Bradley v. State, 86 S.E. 

630, 631, 111 Ga. 168, 78 Am.S.R. 
167, 60 L.R.A 691. 

62. B..I.—Bemington v. Peckham, 10 
R-I. 660, 553. 

63. U.S.—Chrysler Corporation v. 
Trotl^ Cust, & Pat.App., 83 F.2d 
302, 809. 

Ga.—^Bradley v. State, 36 S.F. 630, 

631, 111 Ga. 168, 78 Am.S.H. 1<67, 60 
L.RAu 691. 

64. U.S.—ClilEord ▼. HelTering, C. 
aA8, 105 F.2d 686, 591. 

65- U.S.—Chrysler Corporation t. 
Trott, Cust. & PatApp., 83 F.2d 
302, 309. 

Ga.—^Bradley v. State. 36 S.B. 630, 
631, 111 Ga. 168, 78 AmuSJB. 167, 
60 L.H.A. 691. 

66. U.S.—Chrysler Corporation ,v. 
Trott, Cust. & PahApp., 83 F.2d 
302, 309. 

67. N.Y.—^Freligh v. Saugerties, 24 
N.T.S. 182, 185, 70 Hun 689. 

68: U.S.—Chrysler ^ Corporatioii v. 
Trott, Cust. & , r^tA-Pp., 83 F.2d 
302, 309. . . ’ 

69. Mo.—^McCune's Estate v. Daniel, 
76 ^.W.2d 40'3,. 4Q6. 

70. Puerto Bico:—f-Rosaly v. People, 
16 Puerto Rico 48^ ^86. 
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fessing to possess a power and pretending to exer- 
cise that powerJi 'Tower^' has been held to be 
synonymons with ^‘anthority’' see 7 C.J.S. p 1291 
note 10.1, “jniisdiction” see 50 C.J.S. p 1091 note 
44, and “rightj”72 lias been compared with or 
distinguisbed from ^‘anthority’ see 7 C.J.S. p 1291 
note 10.1, ‘^capaeity^' see 12 C.J.S. p 1116 note 48.1, 
and *‘privilege.”'^3 'Towers” bas been held synony- 
mons with, and also distinguisbed from, ^^cogni- 
zance,” see 14 C.J.S. p 1310 note 3. 

The Word ^^power’^ and the plural form '^wers” 
are treated in varions connections throughont this 
Work. The power of a mnnicipality is discussed in 
Mnnicipal Corporations § 106. Por reference to 
connty powers and the powers of eonnty officials see 
the index to the title Coimties. The powers of of- 
fieers and boards generally are treated in Officers 
§§ 102-109. For reference to corporate powers and 
the powers of corporate ofdcials see the index to 
the title Corporations. For other particnlar applica- 
tions and specifie references consuit the Descriptive- 
Word Index. 

In mechanics. The word “power’’ is used with a 
meehanical signidcation, and power in this sense is 
an intangible thing.74 is any form of energy 
available for doing any kind of work, as steam- 
power, water-power; specifileally, meehanical en- 
ergy, as distinguisbed from work done by hand, as 
a machine nm by power ;76 energy developed by 
machinery;76 eapacity;77 capacity for operating, as 
the power of an engine govemorj^S foroej^s applied 
foree, as the power applied at one end of a lever to 


overcome a “resistance” at the other end; 80 capabili-. 
ty of performing meehanical work, as measured by 
the rate at which it is or can be done.81 ‘Tower” al¬ 
so is the rate at which meehanical energy is exerted 
or meehanical work performed, as by an engine or 
other machine, or an animal. 82 In this sense “pow¬ 
er” has been compared with, or distinguisbed from, 
“engine” see 30 C.J.S. p 250 note 4. 

Implied powers. An implied power is sired by,83 
or rests on,84 necessity. It comes from,86 and finds 
justification in,8 8 an express power. It may not 
exist nntil an express power has been created from 
which it may spring.87 An implied power functions 
as an essential aid in the fulf liment of the purpose 
to which its parent power is direeted.88 It mnst be 
not merely convenient, bnt necessary to the exereise 
of the power expressly conferxed,®® and the strength 
it ‘gains from necessity must be sufficient to with- 
stand ali attacks of doubt, and, needless to say, it 
cannot operate in fields proscribed by organic 
law.®8 

The implied powers of an officer are treated gen¬ 
erally in Officers § 102. The power to dispose of 
real or personal property may arise by implication, 
and when such is the case the power is denominated 
an “implied power” and such powers are treated in 
Powers § 10. 

Sovereign power. Power without limitation.®! 
The term has been applied to the people of the state 
in their sovereign capacity, acting through their 
representatives, the legislature.92 In ali govem- 


71. Mich.—^People v. Elmer, 67 N.W. 
550, 551, 109 MiclL 493. 

72. Wyo.—State v. Natrona County 
Eighth Judicial Dist. Ct., 238 P. 
645, 548, 33 Wyo. 281. 

49 C.J. p 1242 note 18. 

73- Minn.—^International Trust Co. 
V. American Loan & Trust Co., 65 
N.W. 78, 79. 62 Mlnn. 601. 

50 aj. p 400 note 24 [aj. 

74. U.S.—Chrysler Corporation v, 
Trott, Cust & PatApp., 83 F.2d 
302, 309. 

75. U.S.—Chrysler Corporation v. 
Trott, supra. 

73. Kan.—^Fox v. Victory Ice Co., 
284 P. 382, 383, 129 Kan. 778. 

49 C.J. p 1242 note 20. 

77- U.S.—Chrysler Corporation v. 
Trott, Cust. & PatApp., 83 P.2d 
302, 309, 311. 

78. U.S.—Chrysler Corporation v. 
Trott supra. 

79- R.1.—Slatersville Finishingr Co. 
V. Greene, 101 A- 226. 40 R.I. 4l0, 
229 L.RJL1917P 585. 

80. U.S.-^-Chrysler Corporation v. 


Trott, Cust. & PatApp., 83 F.2d 
302, 309, 311, 

81. U.S.—Chrysler Corporation v. 
Trott supra. 

82. U.S.—Chrysler Corporation v. 
Trott supra. 

ICeasureuent of power 

The units most commonly used 
are the horse power and the watt. 
The power of a direct electric cur¬ 
rent is the product of the voltage 
and current. The true power of an 
alternatingr current is the product 
of voltage, current, and power fac¬ 
tor, The apparent power (volt am- 
peres) of an aJternating current is 
the product of voltagre and current. 
—Chrysler Corporation v. Trott, su¬ 
pra. 

83. S.D.—South Dakota Employers 
Protective Ass^n v. Poage, 272 N. 
W. 806, 809, 65 S.D. 198. 

84- S.D.—Chittenden v, Jarvis, 297 
N.W. 787,.789, 68 S.D. 6. 

85. S.D.—South DaJcota Employers 
Protective Ass'n v. Poage, 272 N. 
W, 806, 809, 66 S.D. 198. 
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86- S.D.—Chittenden v. Jarvis, 297 
N.W. 787, 789, 68 S.D. 6. 

87. S.D.—South DaJcota Employers 
Protective Ass'n v. Poage, 272 N. 
W. 806, 809, 66 S.D. 198. 

88. S.D.—Chittenden v. Jarvis, 297 
N.W. 787, 789, 68 S.D. 6—South 
Dakota Employers Protective 
Ass’n V. Poage, 272 N.W. 806, 809, 
65 S.D. 198. 

89. N.T.—Anderson v. Taconic 
State Park Commission, 25 N.T.S. 
2d 473, 175 Misc. 942. 

Slmllarly expressed 
An Implied power must be neces¬ 
sary, not merely convenient.—^Peo- 
ple ex rei. City of Olean v. Western 
New York & Pennsylvania Traction 
Co., 108 N.B. 847, 848, 214 N.T. 626. 

90. S.D.—South Dakota Employers 
Protective Ass’n v. Poage, 272 N. 
W. 806, 809, 65 S.D. 198. 

91. Ky.—^Doe v. Buford, 1 Dana 
481, 500. 

92. Me.—Kennebec Water Dlst. v. 
Watervllle,' 62 A, 774, 778, 96 Me. 
234. 

58 C.J.> p 812 note 87. 




menis of constMonal limitations, sovereiga pow 
manifests itself in kt lliree ways; By exereising 
tle riflit of taxation; tie rigM of eminent domain; 
andtongliitspoEcepom^* 


tional pkases as to vUeli more recent adjnUions 
lave not leen fonnd see 45 CI p 1242 note 22-p 
1243 note 42. 


Otkf fkrm employing tle words “power’’ and POTOBOAI. A kat wlicli is propeEed ly pofer 
“poweis” are set ont in tie note,^^ and for addi- otliertlianmanpom®^ 


93. Wyo.-^. S. V. Douglas-Willan 
Sartoris Co, 22 P. 92,99,2 Wyo. 
287. 


94 flirases 


(4) "Power of self-control" not 
synonymous with "mallee" see 54 
C.J.S, p 927 note 56. 


tlnguished from "error in jndpent" 
see 30 C.J.S, p 1138 note 25. 

95. U.S.-1I. S. V. Olson, D.C.Ky., 


(5) "Power to torrow" see 11C. 

J.S. p 527 note 50. Sngl&e not opecatln; 


(1) “Power conpled with interest" 
dellned see Powers $ 8; and for 
other references consuit index to 
titleAgency. 

(2) 'Tower dam" see 25 CJ.S. p 
441 note 86.1. 

(3) 'Tower of attorney" dellned 
see Agency! 27 a; and for otlier 
references consuit index to that ti- 
tle. 


(6) “Power to se!!" dlstinguished 
from “investment" see 48 CU.S. p 
762 note 6. 

(7) "Quasi private power."-Eye> 
ly V. Adams, 147 P. 1134,1135, 95 
lan. 305, L.R.ilS15E 448. 

(8) "Resulting powers" see Con- 
stitutional Law $ 68 b. 

(9) "Usurpation of power" dis- 


A gasoline engine launcli or any 
large powerboat witb engine perma- 
nently attaebed does not cease to 
be a powerboat wben tbe engine is 
tumed oS. It would probably stili 
be considered as a powerboat even 
If tbe engine bad run out of gaso¬ 
line and could not beoperatedwitb- 
out putting an additional supply ob- 
tained from a reserve Container Into 
tbe tank. U. 3. v, Olson, supra. 


I 



72 C.J.S. 


POWERS 

This Title includes authority reserved by or limited to one or more persons to dispose of property or 
an estate therein vested in another or others; operation, execution, revocation, and extinguishment of the 
powers reserved or granted; rights and liabilities of donors or grantors, donees or grantees, and appointees 
or other beneficiaries of such powers in general; and remedies relating thereto. 

Sfotters iMt In Title, treated elsewhere In this work, see DescrlptlTe-Word Index 


Analysts 

LINGE3!rERAI^§§l-8 
n. CEEATION AND VAUDITY, §§ 9-12 

nL MODmOATION' OE EEVOCATION, AND SXTSPENSION, §§ 19-15 
IV. DXJEATIOir AND TERMTNATION-, §§ 15-19 
V. CONSTETJCTION, §§ 20-32 


VX EXECUTION', §§ 33-55 

. 4 Suh-Analysis 

L IN GENERAIr-p 401 

§ 1. Definition and nature in general—^p 401 

2- What property may be subject of powers—^p 403 

3. Purposes for which powers may be created—^p 403 

4. Who may create powers—^p 403 

5. To whom powers may be granted—^p 403 

6. Classification—^p 404 

7. -Powers appendant or appurtenant, in gross, ?tnd collat^r^J—p 4061 

8. -Powers coupledwithinterest—p406 

tL CEBATION AND VALIDITY—p 407 

§ 9. Instruments creating powers—^p 407 

10. Provisions granting or reserving powers—^p 407 

11. Validity-i> 408 

12. -Partial invalidity—^p408 

m. MODIETOATION OE EEVOCATION, AND SUSPENSION—p 409 
jg. 13. Revocability—^p 409 

14. Manner of revocation or modification—p 409 

15. Suspension—^p 409 

IV. DUEATION AND TEEMINATION—p 409 
§ 16. In general—^p409 
17. Dealih of donor, donee, or beneficiary—^p 410 
18- Merger—p 410 

19. Eelease or other extinguishment by donee—410 

V. OONSTEUCTION—p 412 

§ -20. General consideratlons—p 412 
21, What law govems—p 412 


See also descriptive word index in the back of this Volunx^ 
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§ 1 


V. OONSTRTJOTION—Contimied. 

§ 22. -Rules of constmction— p4l2 

23. Nature and extent of power granted—414 

24. -Power of appointment, revocation, or disposition—414 

25. -Power of sale or exchange—^p 421 

26. -Power to mortgage—^p 425 

27. -Power tolease—^p425 ^ 

28. -Power to charge—^p 425 

29. .-Power to manage, control, improve, or invest—^p 425 

30. Effect of existence of power on other rights and interests in property-*—p 426 

31. Interest of donee or grantee—^p 426 

32. -Rights of creditors of donee or grantee-^p 428 


VI. EXEGUTION—p 430 

§ 33. Duty to execute—p430 

34. Compelling or restraining execution —p 430 

35. By whom power may be executed—^p 431 

36. -Delegation or assignment of powers—^p 433 

37. Time of execution—^p 434 

38. Mode of execution—^p 435 

39. Instrument of execution—^p 436 

40. Intent to execute —-q 439 

41. Conditions attached to execution—^p 452 

42. Supervision of court—^p 453 

43. Validity and sufficiency of execution—p 454 

44 . -What law govems—p456 

45. -Fraud; illusory appointments—^p 458 

46. -- Partiaiinvalidityingeneral—p459 

47. -Execution in excess of power—p 459 

48. Aiding defective execution—p 460 

49. Operation and effect of execution—^p 460 

50. -- Of power of appointment—^p 461 

51. -Of power of sale—^p463 

52. -Rights of subsequentpurchasers—^p464 

53. -Rights of creditors—^p 464 

54. Revocation of execution—^p 464 

55. Failure to execute—^p465 

See also descriptive word index in the back of this Volume 


L INGE^EAL 


§ 1. Definition and Nature in General 

A power fs an authority whereby a person Is em- 
powered to dispose of property for his own benefit or 
for the benefit of others, and operatlng on an estate or 
Interest vested either in himself or another, such author¬ 
ity not being derived out of such estate or interest. 

A "powe^’^ in the sense in which the term is 
used with respeict to property, in contradistinction to 
its general or unrestricted meaning, is defined under 


the common law, and undfer statutes substantiall 3 ^ 
embodying the common-law definition, as a liberty 
or authority reserved by> or limited to; a person* 
to dispose.of real or personal property for his own 
benefit, or for the benefit of’ others,i and operating 
on an estate or interest, vested either in himself or* 
some other person, the- liberty or authority, how- 
ever, not being derived out of*.such estate or in-, 
terest, but bverreaching or superseding it, either* 


1« TJ.S.—Henderson v. Rogan^ C.'C. I raxi denied S7 S.Ct^ 15S4,. S31 XX.S* . 
A.Cal.. 159 F.2d 855. 857. certio-1 843. 91 KBd. 1864. 
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§ 1 

wholly or partially.2 A power is not propertyS or 
a property right^ or interest;^ nor is it an estate;® 
it is a personal privilege^ or capacity,^ a mere au- 
thority,® akin to an agency^O of limited scope or 
power,tinder which the donee acts for the don- 
or.l2 It is not technically a form of ownership;!* 
nor, as discussed infra § 31, does it of itself imply 
ownership; but it is clearly a right affecting owner- 
shipi^ ^ 

Distinguished from frust. While a power is of 
the nature of a trust in that, if exercised, it must 
substantially carry out the donor’s directions,!® ex- 
cept where it is a power in trust, as discussed infra 


§ 6, it is not imperative,!® and therein differs from a 
trust which is always imperative.!*^ A power may 
coexist with a trust, where they are not inconsis- 
tent.i® 

Distinguished from '^common-law authority/* A 
“power,'' strictly defined, is to be distinguished from 
a mere common-law authority, such as a power to 
sell, which is equivalent to the designation of a per- 
son to take the property;!® but the courts have com- 
monly used the term “power” to include such au- 
thorities, and it wtll be so used in this title. 

Distinguished from wiU, The distinction between 
a will and a power of appointment has been said to 


2. XT.S.—Corpus Jnrls dted In Mis- 
sissippl Valley Trust Co. v. Com- 
missioner of Internal Hevenue, C. 
CJL8, 72 P.2d 197, 201. 

Hawait—Victoria Ward, Limited, v. 
Zion Securlties Corporation, 36 
Hawaii 614, 630. 

111.—Boyle V, John M. Smyth Co., 
248 I11.APP. 67, 84. 

Md.—Pope V. Safe Deposit & Trust 
Co., 161 A. 404, 406, 163 Md. 239. 
Mo.—Oorpns Juris dted in Strauss 
V. J. C. Nichols Land Co., 37 S.W. 
2d 505, 508, 327 Mo. 205. 

K.J.—^Burlington County Trust Co. 
V. Di Castelcicala, 66 A.2d 164, 168, 
2 N.J. 214—Pennsylvania Co. for 
Insurance on Lives and Granting 
Annuities v. Kelly, 34 A.2d 538, 
134 N.J.Ba. 120. 

Ohio.—^Bowerman v. Bowerman, 35 
N’.E.2d 1012, 1014, 67 Ohio App. 
425. 

49 C.J. p 1248 notes 2, 8. 

Other definltioas 

(1) An authority to do an act in 
relation to real property, or to the 
creation or revocation of an estate 
therein, or a charge thereon, which 
the owner, granting or reserving the 
power, might himself lawfully per- 
form. In re Clark, 80 N.T.S.2d 1, 6, 
274 App.Div. 49—49 C.J. p 1248 note 
8 £b] (1). 

(2) An authority to do any act 
which the grantor might himself 
lawfully perform.—^In re MoiTlson’s 
Bstate, 18 N.Y.S.2d 235, 241, 173 
Misc. 503. 

Power of appointment 

CD A delegation by the donor in 
the dlsposltlon of his property to 
the donee.—^In re Elston*s Estate, 90 
P.2d 608, 613. 32 CaI.App.2d 652. 

(2) An authority to do an act 
which the owner granting the power 
might himself lawfully perform. 
N.T.—^In re Merseles' Will, 292 N.T. 

S. 276, 279, 161 Misc. 454. 

Wash.—In re Lidston's Estate, 
202 P.2d 259, 262, 265, 32 Wash. 
2d 408. 

(3) A power or authority glven to 


a person to dispose of property or 
an interest therein which is vested 
in a person other than donee of the 
power.—In re Lidston's Estate, su¬ 
pra. 

(4) A power of dispositlon glven 
a person over property not his own, 
by some one who directs the mode in 
which that power shall be exercised 
by a particular Instrument. 

N.T.—^In re Burling*s Estate, 266 
1 N.Y.S. 482, 148 Misc. 836. 

Wash.—Corpus Jnrls clted in In re 
Lidston’s Estate, 202 P.2d 259, 265, 
32 Wash.2d 408. 

49 C.J. p 124« note 2 [bj (2). 

'*Pow«r of revocation” is the res- 
ervation of a power In the grantor 
to put an end to the estate granted. 
—Clifford V. Helvering, C.C.A.8, 106 
P.2d 686, reversed on other grounds 
Helvering v. ClifCord, 60 S.Ct. 654, 
309 U.S. 331, 84 L.Ed. 788, mandate 
conformed to, C.C.A., ClifCord v. Hel¬ 
vering, 111 F.2d 896. 

3. Ga.—Keen v. Rodgers, 47 S.E.2d 

667, 203 Ga. 578—^Bienvenu v. 

First Nat. Bank of Atlanta, 17 S. 

E. 2d 267, 193 Ga. 101. 

N.J.—^In re Winter's Estate, 47 A.2d 
548, 24 N.J.Misc. 172. 

49 C.J. p 1248 note 4. 

Interest of donee or gncantee gen- 
erally see infra § 31. 

4. TJ.S.—ClifCord v. Helvering, C.C. 
A.8, 105 P.2d 686, reversed on 
other grounds Helvering v. Clif- 
ford, 60 S.Ct. 564, 308 U.S. 331, 84 
L.Ed. 788, mandate conformed to, 
C.C.A., ClifCord v. Helvering, 111 

F. 2d 896. 

Del.—^Equitable Trust Co. v. Union 
Nat. Bank, 18 A.2d 228, 25 Del.Ch. 
281. 

Mass.—Warren v. Sears, 22 N.E.2d 
406. 303 Mass. 678, 127 A.L.II. 696. 

5. N.Y.—^In re Bradford's Will, 288 
N.Y.S. 153, 169 Misc. 482. 

6« Cal.—Corpus JUrls dted In Riley 
V. Gordon, 30 P.2d 617, 619, 137 
Cal.App. 311. 

Del,—Corpus Juris dted in Bauita- 
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ble Trust Co. v. Union Nat. Bank. 
18 A.2d 228, 230, 25 Del.Ch. 281. 
Ky.—^Harlow v. Riley^s Ex"r, 138 S. 

W.2d 946, 282 Ky. 437. 

Md.—^Pope V. Safe Deposit & Trust 
Co., 161 A. 404, 163 Md. 239. 

49 C.J. p 1248 note 6. 

7. Mass.—Warren v. Sears, 22 N.E. 
2d 406, 303 Mass. 678, 127 A.L.R. 
595. 

8. Del.—^Equitable Trust Co. v. Un¬ 
ion Nat. Bank, 18 A.2d 228, 230, 
26 Del.Ch. 281. 

9. Ga.—^Eeen v. Rodgers, 47 S.E.2d 

667, 203 Ga. 678—^Bienvenu v. 

First Nat. Bank of Atlanta, 17 S. 

B. 2d 267, 193 Ga. 101. 

10. Ky.—^Roby v. Arterburn, 108 S. 
W.2d 8.73, 269 Ky. 816. 

11. N.Y.—In re Bradford's ' Will, 
288 N.Y.S. 163, 169 Misc. 482. 

N.C.—American Trust, Co. v. Wil- 
liamson, 46 S.E.2d 104, 228 N.C. 
468. 

12. 111.—^Kane v. Schofield, 76 N.E. 
2d 216, 332 IlLApp. 605. 

13. Cal.—In re Elston's Estate, 90 
P.2d 608, 32 Cal.App.2d 652. 

N.H.—^Lord v. Roberts, 163 A. 1, 
84 N.H 617. 

14. N.H.—^Lord v. Roberts, 163 A. 
1, 84 N.H. 517. 

16. Ky.—Chenoweth v. Bullitt, 6 S. 
W.2d 1061, 224 Ky. 698. 

16. U.S.—Taylor v. Benham, Ala., 5 
How. 233, 12 L.Ed. 130. 

Del.—Corpus Juris dted in Equita- 
ble Trust Co. v. Union Nat, Bank, 
18 A.2d 228, 230, 26 Del.Ch. 281. 
N.C.—Henderson v. Western Caro- 
lina Power Co., 157 S.B. 426, 200 
N.C. 443, 80 A.L.R. 497. 

49 C.J. p 1248 note 8. 

17. Tenn.—Law Guarantee, etc., Co. 
V. Jones, 68 S.W. 219, 103 Tenn. 
245. 

49 C.J. p 1249 note 10. 

18. N.T.—Belmont v. 0*Brien, 12 N. 
Y. 394. 

19. N.C.—^Rodgers v. Wallace, 50 N. 

C. 181. 

49 C.J. p 1249 note 12. 
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§§ 1-5 


be that a will concerns the estate of the testator, 
while an appointment under a power concerns that 
of the donor of the power.^o 

Legality under common law and statute. Under 
the common law of England^i and where such com¬ 
mon law obtains in this country,22 powers are legal; 
but their validity may be affected or limited by stat- 
ute.23 Where such is the intent of the legislature, 
statutes relating to powers may constitute a complete 
and exclusive code governing powers.^^ 

§ 2. What Property May Be Subject of Pow¬ 
ers 

Generally speaking, both real and personal property 
may be the subject of powers. 

Although, as discussed supra § 1, the term is 
sometimes defined with respect to real estate ouly, 
both real and personal property may be the subject 
of powers,and in numerous cases powers over 
personalty have been considered without reference 
to the character of the property.26 Moreover, stat¬ 
utes which in terms are applicable only to powers 
affecting real estate have been held to apply also to 
those concerning personalty.^^ 

§ 3, Purposes for Which Powers May Be 
Created 

In the absence of statute providing otherwlse, pow¬ 
ers may ordinarify be created to do anything which the 
donor himself might lawfully do. 


Generally speaking, in the absence of any statute 
otherwise providing, powers or authorities may be 
created to do any act which the donor himself 
might lawfully perform;28 and a power to do an 
unlawful act is void.22 Power may be given to one 
of several grantees in a deed to annui the use there- 
in named and create others,30 and in such case the 
other grantees take title subject to the exercise of 
the power.31 

Powers most commonly created are those to ap- 
point, as discussed infra § 24, to sell or exchange, 
infra § 25, to mortgage, infra § 26, and to lease, 
manage, control, or the like, infra §§ 27-29. 

§ 4. Who May Create Powers 

A power can ordinarlly be created only by a person 
competent to do the act which he assumes to authorize. 

The grantor or donor of a power can only be a 
person competent to do the act which he assumes to 

authorize.33 

§ 5. To Whom Powers May Be Granted 

Uniess otherwise provided by statute, a power may 
be granted to any person, Including one who is not cap- 
abfe of contracting or conveying; it may be lawfully 
granted to one having an interest in the property. 

Except when otherwise provided by statute,33 it 
is a general rule that any person may be the donee 
or grantee of a power, whether or not he is capable 
of contracting or conveying ;34 and so a power may 
be granted to a married woman,35 or an infant,36 


20. Mass.—^Thompson v. Pew, 102 
N.B. 122, 214 Mass. 520. 

Operation and eflfect of execution of 
power of appointment generally 
see infra § 50. 

21. Cal.—^In re Sloan^s Estate, 46 F. 
2d 1007, 7 Cal.App.2d 819. 

22. Cal.—^In re Elston's Estate, 90 
P.2d 608, 32 Cal.App.2d 662—^In re 
Davis' Estate, 56 P.2d 584, 13 Cal. 
App.2d 64—^In re Sloan's Estate, 
46 P.2d 1007, 7 Cal.App.2d 319. 
Bepeal of statute by .which pre- 

existlng common-Iaw rlght to make 
power of appointment was declared 
had no efCect other than to revive 
the common-law rule.—In re Sloan*s 
Estate, supra. 

23. U.S.—Tilden v. Oreen, 28 N.E. 
880, ISO N.T. 29, 27 Am.S.R. 487, 
14 L-RA.. 33. 

49 C.J. p 1249 note 13. 

24. N.Y .—^In re Moehring, 48 K.E. 
818, 164 N.T. 423—Manion v. Peo- 
ples Bank of Johnstown, 38 N.Y.S. 
2d 484, amrrned 44 N.T.S.2d 593, 

' 266 App.Div. 1043, reversed on 
other grounds 55 N.E.2d 46, 292 N. 
T. 317. 

49 C.J- p 1249 note 13 EaJ. 


25. Wls,—Cawker v. Dreutzer, 221 
N.W. 401, 197 Wis. 98. 

49 C.J. p 1249 note 15. 

26. Ky.—Ford v. Ford, 2 Duv. 418. 
49 C.J. p 1249 note 16. 

27- N.T.—In re Clark, 80 N.T.S.2d 
1, 274 App,Div. 49—^In re Bren- 
ner's Estate, 7 N.Y.S.2d 932, 169 
Misc. 412, afflrmed In re Bren- 
ner's Will, 12 N.Y.S.2d 352, 256 

App.Div. 1064—Osborn v. Bankers 
Trust Co., 5 N.Y.S.2d 211, 168 

Misc. 392—^People, by Van Schaick, 
V. New York Title & Mortgage Co., 
270 N.Y.S. 473, 160 Misc. 488. 

49 C.J. p 1249 note 17. 

28. N.Y.—^In re Eellogg, 80 N.B. 

207, 187 N.Y. 366, 13 L.RJL.N.S.. 
288. 

49 O.J. p 1249 note 18. 

Furpose for which express tmst 

caasLot be created 
An express trust for a purpose 
not within the statute enumerating 
the purposes for which an express 
trust may be created may be given 
efCect as a power in trust providing 
the power is one which may law- 
fully he exerclsed.—^Downing v. 
Marshall, 23 N.Y. 366, 80 Am.D. 290 
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—KondoIX V. Britton, 146 N.T.S. 791, 
160 App.Div. 881—^In re SufCoik 
County Trust Co., 65 N.T.S.2d 243. 

29. N.Y.—^In re Morrison's Estate, 
18 N.T.S.2d 235, 173 Misc. 603. 

49 C.J. p 1249 note 19. 

30. lowa.—^Hamilton v. Hamilton, 
128 N.W. 380, 149 lowa 321. 

Ky.—^Dumesnil v. Dumesnil, 18 S.W. 

229, 92 Ky. 626, 13 Ky.Law 770. 

49 CJT. p 1249 note 20. 

31. Ky.—^Dumesnil v. Dumesnil, su¬ 
pra. 

32. Dak.—Wamhole v. Foote, 2 N. 
W. 239, 2 Dak. 1. 

49 C.J. p 1250 note 26. 

33. N.Y.—Matter of Mayo, 136 N.Y. 
S. 1066, 76 mac. 416. 

49 C.J. p 1250 note 28. 

34. Ky,—Dumesnil v. Dumesnil, 18 
S.W. 229, 92 Ky. 526, 13 Ky.L. 770. 

49 C.J. p 1250 note 29. 

35. Wyo.—Ck>rpu8 Jnxis dteA in In 
rfe Smith's Estate, 97 P.2d 677, 680, 
55 Wyo. 181. 

49 C.J. p 1250 note 30. 

36. Ohio.—Sheldon v. Newton, 3 
Ohio St. 494. 
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or an insane person.37 A common-law authority 
may be lawfully granted to one who has no legal or 
equitable interest in the property which is the sub- 
ject of the authority but a power which is simply 
coHateral cannot be conferred so as to raise a use, 
except by a conveyance to a third person operating 
either by transmutation of possession or as a deed 
at common law.*^ A power may be given to one 
having an interest in the property subject to the 
power,although an attempt to give a power to 
the owner of a fee simple or entire interest is sur- 
plusage and of no effectui 

The g^antor of property may reserve an authority 
to himself,^2 and, if he retains a life interest, may 


reserve a power.'** 

The question who may execute the power, as 
distinguished from the question who may properly 
be made a grantee of the power, is discussed infra 
§§ 35, 36. 

§ 6. Classification 

Powers may be broadiy classffled as general or spe- 
cial, as beneficlal or in trust, and as belng discretionary 
or imperative. 

Apart from different or additional definitions or 
distinctions to be found in statutes,^^ a power is 
said to be general when it is exercisable in favor 
of any person whom the donee may select,*^ and 


37. m.—Miller v. Brinton, 128 X.E. 
370, 294 IlL 177. 

38: Ga.—Gurr v. Gurr, 32 S.E.2d 
307, 198 Ga. 493. 

49 C.jr. p 1250 note 33. 

39. N.C.—Smith v. Smith, 46 N.C. 
135, 59 Am-D. 681. 

49 C.J. p 1250 note 35. 

40. Cal.—^In re Elston's Estate, 90 
P.2d 608, 32 Cal.App.2d 652. 

Ky.—^Roby v. Arterburn, 108 S.W.2d 
873, 269 Ky. 816. 

49 O.J. p 1250 note 36. 

Satate for Ufe 

(1) An absolute power of disposal 
is not inconslstent with an estate 
for life only. 

Ga.—^Keen v. Eod^ers, 47 S.E.2d 567, 
203 Ga. 678—^Bienvenu v. First 
Nat. Bank of Atlanta^ 17 S.E.2d 
257, 193 Ga. 101. 

Mo.—St. Louis Union Trust Co. v. 
Clarke, 178 S.W.2d 359, 352 Mo. 
518. 

(2) The grlft of such power does 
not enlargre a life estate previously 
given, but confers an authority in 
addition thereto.—^Keen v. Eodgers, 
47 S.R2d 567, 203 Ga. 578. 

Sstate for years 

A power of disposition may be 
coupled with an estate for years.— 
St. lx>uis Union Trust Co. v. Clarke, 
178 S.W.2d 359, 362 Mo. 618. 

41- Va.—^Brownlng v. Blue Grass 
Hardware Co., Inc., 149 S.E. 497. 
163 Va. 20. 

48. Ark.—Grifflth v. Maxfleld, 51 S. 

W. 832, 66 Ark. 613. 

N.T.—Johnson v. Eeeves, 48 How. 
Pr. 606. 

43. U.S.—^Equitable Trust Co. v. 
Paschali, 116 A. 356, 13 DeI.Ch. 
37. 

49 C.J. p 1260 note 39. 

44w laVewToxk 

(1) It is provided by statute that 
a i>ower is general where it author- 
ires the transfer 6r encumbrance of 
a fee by either a conveyance or a 
will of, or a charge on, the property 


embraced in the power to any gran¬ 
tee whatever.—West v. West, 213 N. 
Y.S. 480. 215 App.Div. 286. 

(2) Definitions and distinctions 
under earlier statutes see 49 C.J. p 
1260 note 40 [a] (3). 

45- U.S.—^Morgan v. Commissloner 
of Interna! Revenue, 60 S.Ct 424, 
309 U.S. 78, 84 L.Ed. 685—J-Qhn- 
stone V. Commissloner of Intemal 
Revenue, C.C.A9, 76 P.2d 66, cer¬ 
tiorari denied 66 S.Ct. 89, 296 U.S. 
678, 80 L.Ed. 408—^Leser v. Burnet, 
C.C.A.. 46 P.2d 766. 

Del.—McLaughlin v. ludustrial Trust 
Co., 42 A.2d 12. 28 Del.Ch. 276. 
D.C.—^Lee v. Commissloner of In¬ 
temal Revenue, 67 P.2d 399, 61 
App.D.C. 33, certiorari denied Lee 
V. Burnet. 62 S.Ct 646, 286 U.S. 
663, 76 L.Bd. 1296. 

Fla.—^Phlpps V. Palm Beach Trust i 
Co., 196 So. 299, 142 Fla 782. | 

Ga—4k>rpiis Juris olted iu Jackson 
V. Franklin, 177 S.B. 731, 734, 179 
Ga 840. 

Kly.—St Matthews Bank v. De Char- 
ette, 83 S.W.2d 471, 269 Ky. 802, 
99 A.L.R. 1146, followed in God- 
froy V. De Charette, 84 S.W.2a 
66, 260 Ky. 147. 

Me.—^Moore v. Emery, 18 A.2d 781, 
137 Me. 259. 

Md.—Lamkin v. Safe Deposit & 
Trust Co. of Baltlmore, 64 A2d 
704. 

N.J.—^Marx v. Rice, 66 A.2d 48, 1 N. 
J. 574—^Pennsylvania Co. for In¬ 
surance on Lives and Granting An- 
nuities v. Kelly, 34 A2d 688, 134 
N.JT.Eq. 120—^Brown v. Fidelity 
•Union Trust Co., 9 A2d 311, 321, 
126 N.J.Ba. 406. 

N.T.—Merrill v. Lynch, 18 N.T.S. 

2d 514. 173 Misa 39. 

Ohio.—Corpus Juris quoted in First- 
Central Trust Co. v. Claflin, Com. 
Pl., 73 N.E.2d 388, 393. 

Pa—^Lyon v. Alexander, 166 A. 84, 
304 Pa 238, 76 AL.R, 1427. 
Wash.—Corpus Juris cited in In re 
Lidston’s Estate, 202 P.2d 269, 266 
32 Wash.2d 408. 

49 G.J, p 1260 note 41. 
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Other definitions 

(1) A power of appolntment Is a 
“general power of appointment“ 
when there is no limitatlon as to Its 
exercise, except as to the manner, 
or any limitatlon as to the persons 
in whose favor It Is to be exercised, 
or as to amounts to be given to such 
persons.—^Lamkin v. Safe Deposit & 
Trust Co. of Baltlmore, Md., 64 A2d 
704, 707. 

(2) A power of appolntment Is 
“general" If it is capable of being 
exercised by donee In favor of any- 
one including hlmaelf wlthout re- 
strlction as to estate or interest ap- 
polnted. 

Md.—0*Hara v. 0’Hara. 44 A.2d 813, 

816, 185 Md. 321, 163 A.L.R. 1444. 
Wash.—^In re Lldston*s Estate, 202 

P.2d 259, 286, 32' Wash.2d 408. 

Necesslty of power to vest fee sim- 
ple 

The rlght of a donee of a power 
of appolntment to vest fee-slmple 
estate in his appolntee Is not an 
essentlal attribute of a general pow¬ 
er of appolntment, , but a general 
power of appolntment exlsts if the 
donee has the righit to appoint any- 
one he pleases.—Fldelity-Philadel- 
phia Trust Co. v. McCaughn, C.C.A 
Pa., 34 F.2d 600. 

Power to appoint to donee's own es¬ 
tate 

A power of appolntment ia “gen¬ 
eral" only if donee of power may 
appoint to anyone, including his own 
estate or creditors, thus having as 
full dominion over property as if he 
owned It.—^Henderson v. Rogan, C.C. 
ACal., 169 F.2d 855, certiorari de¬ 
nied 67 S.Ct. 1634, 331 U.S. 846, 91 
L.Ed. 1864—^Vaughan v. Clauson, D. 
C.Me., 54 F.Supp. 8, afflrmed, C.CA, 
147 F.2d 84. 

Bestricted method of ezercise 

(1) A power Is regarded as “gen¬ 
eral" when It Is not restrlcted by 
the donor to a particular object or 
beneficiary, although the method of 
exerclslng It may be restrlcted and 
limited to a testamentary paper. 
U.-S.-^Leser v. Burnet, C.C.A, 46 F. 
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special, limited, or particular when it is exercisable 
only in favor of persons or a class of persons desig- 
nated or described in the instrument creating the 
power.**® 

In somD jurisdictions, and in some instances under 
statutes so providing, a power, whether general or 
special, is classified as beneficial where no person 
other than the grantee has, by the terms of its 
creation, any interest in its execution and as in 
trust, where, being a general power, any person or 
class of persons other than the grantee is designated 
as entitled to the proceeds or any portion of them 
or any other benefits to resuit from its execution, 
or where, being a special power, either the au- 
thorized disposition or charge is limited to be made 
to a person or class of persons other than the 
grantee of the power, or any person or class of per- 


§ 6 

sons other than such grantee is designated as entitled 
to any benefit from the disposition or charge au- 
thorized hy the power.^8 Under such a classifica- 
tion, a power is not beneficial when by the terms 
of its creation other persons than the grantee have 
an interest in its execution,'^® or may in any contin- 
gency have such an interest.60 Powers in trust are 
distinguishable from trusts, in that in the latter the 
trustee takes legal title to the property, which does 
not pass to a trustee of the power.si 

Discretionary or imperative powers, A general 
power of appointment is never coupled with a duty 
to make the appointment,®^ but a special power may 
be either discretionary or it may be coupled with a 
duty.®® A special power is discretionary where its 
exercise or nonexercise depends wholly on the voli- 
tion of the grantee;®^ it is coupled with a trust 


2d 766—^Blackburne v. Brown, C-C. 
A.Pa., 43 F.2d 320—Whitlock-Rose 
V. McCaugrbn, D.C.Pa., 16 F.2d 591 
—Lee V. Commissioner of Internal 
Revenue, 67 F.2d 399, 61 App.D.C. 
33, certiorari denied Lee v. Burnet, 
62 S.CL 645, 286 U.S. 563, 76 L. 
Bd. 1295. 

Md.—^Lamkin v. Safe Deposit Co. of 
Baltimore, 64 A.2d 704. 

(2) However, It has also been held 
that the power to appoint only by 
will is not a general power.—^Hooker 
V. Drayton, 33 A.2d 206, 69 R.I. 290, 
150 A.L.R. 723. 

46. U.S.—^Morgan v. Commissioner 
of Internal Revenne, 60 S.Ct. 424, 
309 U.S. 78, 84 L.Ed, 685-^ohn- 
stone V. Commissioner of Internal 
Revenue, C.C.A.9, 76 F.2d 66. 

Fla.—^Phlpps V, Palm Beach Trust 
Co., 196 So. 299, 142 ffila. 782. 

Ky.—St. Matthews Bank v. De 
Charette, 83 S.W.2d 471, 259 Ky. 
802, 99 A.L.R. 1146, followed in 
Godfroy v. De Chai^tte, 84 S.W. 
2d 66, 260 Ky. 147. | 

K-H.—Johnson v. Cushing, 16 N.H. 
298, 41 Am.D. 694. 

K.J.—^Marx v. Rice, 66 A,2d 48, 1 
N.J. 674—Pennsylvania Co. for 
Insurance on Lives and Granting 
Annuitles v. Kelly, 34 A.2d 638, 
134 N.J.Bq. 120—^Brown v. Fidel- 
ity Union Trust Co., 9 A.2d 311, 
321, 126 406. 

iSr.T.—In re Davis, 59 N.T.S.2d 607, 
186 Misc. 397—Merrill v. Lynch, 
13 N.T.B.2d 514, 173 Misc. 39. 

Chio.—Corpus Juris quoted lu First- 
Central Trust Co. v. Claflin, Com. 
Pl., 73 N.B.2d 388, 393. 

Pa,—Lyon v. Alexander, 166 A. 84, 
304 Pa. 288, 76 A-L.R. 1427. 

Wash.—Corpus Juris dted iu In re 
. Lidston*s Estate, 202 P.2d 269, 266, 
32 Wash.2d 408. 

49C.J.P 1260 note. 42 j 
O thar deflnitions 

A power is “special” if its e±er- 


cise is restricted to particular per¬ 
sons or a particular class of per¬ 
sons, or If it can be exerclsed only 
for certain named purposes or under 
certain conditions.—^In re Lidston*s 
Estate. 202 P.2d 259, 266, 32 Wash. 
2d 408. 

‘^xoluslve’* or ‘‘uonexdusive” spe- 
dal power 

If a special power permits the 
donee to bar one or more members 
of the designated class from receiv- 
ing a portion of the property it is 
“exclusive,” but, if every member of 
the class is entitled to some portion, 
the power Is “nonexclusive.”—^Moore 
V. Emery, 18 A.2d 781, 788, 137 Me. 
259. 

“Special” as signlfyliig “express” 
The terms “special power” or 
“specially empowered” are some- 
times used, not in contradistlnction 
to a general power, but as meaning 
a power specilically expressed or 
clearly and unequivocally manlfest- 
ed. 

Ga.—Corpus Jtiris citod lu Regents 
of the Unlversity System v. Trust 
Company of Georgia, 198 S.B. 346, 
350, 186 Ga. 498. 

Ky .—^Harrison v. Harbeson, 9 Bush 
397. 

47. N.T.—^Merrill v. Lynch, 13 N. 

T.S.2d 514, 173 Misc. 39. 

49 C.J. p 1261 note 46. 

Statutory provlslou Incorporati ng 
rule stated in text is applicabis to 
personaJty as well as to realty.— 
In re Brenner's Estate, 7 N.Y.S.2d 
932, 169 Misc. 412, affirmed In re 
Brenner»s Wm, 12 N.T.S.2d 362, 256 
AppJDiV. 1064. 

A geueral beueflotal power is 
analogous to, ownershlp. 

N.T.—^Merrill v. Lynch, 13 N.T,S.2d 
514, 173 Misc. 39. 

Wis.—In re Wadleigh's Estate, 26 N. 
W.2d 667, 250 Wis. 284. . . , . 
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48- 111.—Wetmore v. Henry, 102 N. 
E. 189, 269 m. 80. Ann.Cas.l914C 
247. 

49 C.J. p 1261 note 46. 

49. N.T.—Coleman v. Beach, 97 N. 
Y. 546. 

50- N.T .—Wrlght v. Tallmadge, 16 
N.Y. 307. 

51. N.Y.—Train v. Davis, 98 N.Y. 
S. 816, 49 Misc. 162—In re Suffolk 
County Trust Co., 66 N.Y.S.2d 243. 

49 aj. p 1261 note 51. 

52. N.Y.—^Merrill v. Lynch, 18 N.Y, 
S.2d 514, 173 Misc. 39. 

Besson for mle 

A general power of appointment 
cannot be coupled with a trust, slnce 
it is inherent in the nature of a pow¬ 
er coupled with a trust that the 
trust duty be enforceable by the po- 
tential appointees, and, if such po- 
tential appointees include the whole 
World, no one has a right to enforce 
the power, and the effective exercise 
or nonexercise of a general power 
depends solely on the will or caprice 
of the grantee.—^Merrill v. Lynch, 

I supra. 

53. N.Y.—'Merrill v. Lynch, supra. 
Nature of “dlsoretlouary power” 

A power is “discretionary” when 
it is not imperative or, if Impera¬ 
tive, when the time, manner, or ex- 
tent of execution is left to donee's 
discretion, a “discretionary power” 
being the power to do or to refrain 
from dolng a certain thlng. 

Ala.—^Doe ex dem. Gosson v. Ladd, 
77 Ala. 223. 

Tex.—City of Sau Antonio v. Zog- 
heib, CivJV.pp., 70 S.W.2d 333, re- 
versed on other grounds 101 S.W. 
2d 639, 129 Tex. 14L 

54. N.Y.—^Merrill v. .Lynch, IS N.Y. 
S.2d 514, 173 Misc. 39. 
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duty where its exercise is obligatory on the 
grantee.^5 Powers in trust are imperative,5® unless 
their execution or nonexecution is expressly made 
to depend on the will of the gTantee.57 

§ 7. -Powers Appendant or Appurten- 

ant, in Gross, and Collateral 

Powers appendant or appurtenant are those which 
depend strictiy on an estate Ilmited to the person to 
whom they are glven; powers In gross are powers gtv- 
en to one to whom an Interest In the property is limlt- 
ed or reserved by the Instrument creatlng the Power, 
which enabie him to create such estates oniy as wiii not 
attach on hfs own interest, or wlii take effect oniy at the 
termination of his estate. A coliaterai power is a power 
given to one having no Interest In the property, and to 
whom no Interest thereln Is Ilmited by the instrument 
creatlng the power. 

Powers appendant or appurtenant are those which 
strictiy depend on an estate limited to the person 
to whom they are given,®® as where an estate for 
life is accompanied by a power to grant leases in 
possession,®® or to convey or encumber the prop¬ 
erty;®® or where an estate is limited to such uses 
as a designated person shall appoint, and in default 
of and until appointment, to him in fee;®i br where 
property is mortgaged and a power of sale is given 
to the mortgagee.®2 

Powers in trust are discussed supra § 6. 

Powers in gross are powers given to one whom 
an interest in the property subject to the power is 
limited or reserved by the instrument creating the 
power, which enabie him to create such estates oniy 
as will not attach on his own interest, or will take 


effect oniy at the termination of his estate,®® as 
where land is granted or devised to a person for 
life with power to appoint the estate at his death.®4 

Powers both appendcmt and in gross. A power 
may, with respect to different estates in the property 
subject to it, have different aspects, so that, in 
respect of one estate, it is- a power appendant, and 
in respect of another a power in gross.®® 

Collateral or naked powers. A power is simply 
collateral when given to one not having any interest 
in the property subject to the power, and to whom 
no interest therein is limited by the instrument 
creating the power.®® Such a power is sometimes 
referred to as a "naked” power.®7 

§ 8. -Powers Coupled with Interest 

A power coupled with an interest is a power accom¬ 
panied by, or connected with, an Interest in the property. 

A power coupled with an interest, as distinguished 
from a collateral or naked power, as discussed supra 
'§ 7, is a power accompanied by, or connected with, 
an interest in the property subject to the power.®® 
Accordingly, where a power is given in aid of the 
security for a debt, and the property which is the 
subject matter of the power is delivered or assigned 
with the power to the creditor as a part of the same 
transaction, the power is coupled with an interest.®® 
The fact that the donee has an interest in that which 
is to be produced by the exercise of the power, how- 
ever, does not render the power one coupled with 
an interest.70 


55. N.T.—^Merrill v. Lynch, supra. 

68- nj.S.—^Taylor v. Benham, Ala., 
5 How. 233, 12 L.Ed. 130—Chew v. 
Hyman, C.C.ni., 7 F. 7. 10 Biss. 
240. 

X.T.—Tllden v. Green, 28 lSr.E. 880, 
130 N.T. 29, 27 Am.S.R. ’ 487, 14 
L.It.A. 33. 

Va.—^Daniel v. Brown, 169 S.B. 209, 
156 Va. 663, 76 A-L.R. 1377. 

spedal power coupled with a 
trust belongs to the jurisdlction of 
equlty and Involves trust duties and 
oblisrations.—^Merrill v. Lynch, 13 
N.T.S.2d 614, 173 Misc. 39- 

57. N.T.—Coleman v. Beach, 97 N. 
T. 645. 

58. N.T.—^Merrill v. Lynch, 13 N. 
T.S.2d 614, 173 Misc. 39. 

49 C.J. P 1261 note 52. 

59. Mo.—Garland v. Smith, 64 S. 
W. 188, 164 Mo. 1. 

49 C.J. p 1251 note 53. 

80. Mo.—Garland v. Smith, 64 S.W 
188, 164 Mo. L 
49 CLJ. p 1251 note 54. 


61. Md.—^Brown v. Renshaw, 57 
Md. 67. 

49 C.J. p 1251 note 55. 

62. N.C.—Weil v. Davls, 84 S.B. 
395, 168 N.C, 298. 

49 C.J. p 1251 note 66. 

63i Del.—Corpus Juris cited In Mc- 
Laughlln v. Industrial Trust Co., 
42 A.2d 12, 14. 28 Del.Ch. 276. 

49 C.J. p 1261 note 67. 

64. Del.—Corpus Juris dted in Mc- 
Laughlin v. Industrial Trust Co., 
42 A.2d 12, 14, 28 Del.Ch. 275. 

49 C.J. p 1262 note 68. 

65- Mo.—Garland v. Smith, 64 S.W. 

188, 164 Mo- 1. 

49 C.J. p 1262 note 61. 

66. Ky.—Corpus Juris dted in 

Traughber v. Bling, 82 S.W.2d 8, 
13, 236 Ky. 668. 

N.T.—-Merrill v. Lynch, 13 NT.S.2d 
614, 173 Misc. 39. 

49 C.jr. p 1252 note 62. 

67. Ky.—Corpus Juris dted In 
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Trau&hber v. Kiugr, 82 S.W.2d 8, 
13, 236 Ky. 658. 

49 C.J. p 1262 note 63. 

68- Md.—Literski v. Literski, 171 
A- 874, 166 Md. 641. 

N.J.—Corpus Juris oited in Hollings- 
worth V. Lederer, 4 A.2d 291, 296, 
126 N.J.Eq. 193. 

Ohlo.—Corpus Juris anoted in Bow- 
erman v. Bowerman, 36 N.E.2d 
1012, 1014, 67 Ohlo App. 425. 

Or.—^Marnon v. Vaughan Motor Co., 
219 P.2d 163. 

Tex.—Superior Oil Co. v. Stanolind 
011 & Gas Co., CivA.pp., 230 S.W. 
2d 346. 

49 C.J. p 1262 note 66. 

69- N.T.—^Petrossi Bros. Contract- 
ing Corporation v. Town of 
Greece, 29 N.T.S.2d 306. 

70. Or.—^Marnon v. Vaughan Motor 
Co., 219 P.2d 163. 

Pa.—In re Corbin*s Trust, Orph., 67 
Tork Leg.Bec. 201. 

Tex.—Superior Oil Co. v. Stanolind 
Oil & Gas Co., Clv.App., 230 S.■W^ 
2d 346. 

49 C.J. p 1253 note 66. 
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§ 9. Instruments Creating Powers 

A power can be conferred onfy by an tnstrument 
executed wlth the same formalltles as would be neces- 
sary for the dlsposltion of the subject matter of the 
power. 

A power to dispose of property can be conferred 
only by an instrument executed with the same for- 
malities as would be necessary for the disposition 
of the subject matter of the power.*^! Accordingly, 
a deed72 or will'^3 is ordinarily requisite, or at leaSt 
sufficient but a power may be created by an in¬ 
strument not under seal if an unsealed instrument 
would be sufficient to do the act authorized.75 It 
has been held that a provision in the charter of a 
benevolent society authorizing each member to dis¬ 
pose of certain funds creates a power.^® The crea- 
tion of a power of appointment amounts to a Vir¬ 
tual offer to the donee of the estate or fund, which 
the donee may accept or reject at wilL'^'^ If he 
declines or refuses to accept the power, it will be 
treated as absolutely nulL^S 


§ 10. Provisions Granting or Reserving Pow- 
em 

No particular form of words Is necessary to consti¬ 
tute a grant or reservation of a power; any words 
clearly indicatlng an fntentlon to do so are sufficient. 

Powers may be granted or reserved, whether by 
deed, will, or otherwise, either expressly*^^ or by 
implication.80 No particular form of words is nec¬ 
essary ; any words, however informal, which clearly 
indicate an intention to give or reserve a power are 
sufficient for that purpose;^! but a power is not 
created unless an intention to do so is expressed 
or clearly implied.82 Accordingly, whether or not 
a power is expressly granted or reserved,^3 or is to 
be implied from the provisions of an instrument,®^ 
is a question of intention and construction, having 
in view the whole instrument.®5 It is indispensable, 
however, to the creation of a power that the prop¬ 
erty forming its subject matter be definitely identi- 
fied,®® and that its objects be specified in or clearly 
ascertainable from the instrument by which it is 


71. N.T.—^Faxmers* Loan & Trust 
Co. V. Wlnthrop. 144 N.E. 686, 238 
N.T. 477—Guokas v. Bishara, 67 
N.T.S.2d 688. 

49 C.J. p 1263 note 69. 

72. Pa.—^Equitable Gas Co. v. 
Smith, 13 Pa.Dlst.&Co. 616. 

49 C.J. p 1263 note 70. 

73. N.T.—Cuttingr v. Cutting, 86 N. 
T. 622. 

Ohio.—^Boltz v. Riley, 18 Ohlo Cir. 
CttN.S., 71, 34 Ohio Clr.Gt. 178. 

74. Pa.—^Equitable Gas Co. v. 
Smith, 13 Pa.Dist. & Co. 616. 

75. Cal.—Dutton v. WarSchauer, 21 
CaL. 609, 82 Am.D. 766. 

49 C.J. p 1263 note 72. 

76. Md-—^Maryland Mut. Benev. 
Soc. L O. R. M. V. Clendinen, 44 
Md. 429, 22 Am.IL 62. 

77. Bl.—^Botzum v. Havana Nat. 
Bank, 12 N.K2d 203, 367 Bl. 539. 

78. Ala.—^Hlnson v. Williamson, 74 
Ala. 180. 

79. Ohio.—Corpus Juxls guoted tn 
Bowerman v. Bowerman, 36 N.E. 
2d 1012, 1014, 67 Ohio App. 426. 

Pa.—Equitable Gas Co. v. Smith, 
13 Pa.Dist.&Co. 616. 

49 C.J. p 1263 note 76. 

80. Ey.—^Ebigrland v. Bavis, 116 S. 
W.2d 980, 273 Ky. 424. 

N.T.—In re Clark, 80 N.T.S.2d 1, 274 
AppJOiv. 49. 


Ohio.— Corpus a'nri8 gnoted In Bow¬ 
erman V. Bowerman, 35 N.E.2d 
1012, 1014, 67 Ohio App. 425. 

Pa.—^Equitable Gas Co. v. Smith, 13 
Pa.Dist. & Co. 616, 

Wash.— Coxpiu Juris olted in In re 
Lldston's Estate, 202 P.2d 269, 266, 
32 Wash,2d 408. 

49 C.J. p 1263 note 77. 

81. N.T.—^In re Brenner*s Estate, 7 
N.Y.S.2d 932, 169 Misc. 412, af- 
flrmed In re Brenner’s Will, 12 
N.Y.S.2d 362, 256 App.Div. 1064— 
In re Hilllard’s Estate, 86 N.T.S. 
2d 168—In re City Bank Parmers 
Trust Co.. 69 N.T.S.2d 235. 

Ohio.— Corpus Juris guoted in Bow¬ 
erman V. Bowerman, 36 N.E.2d 
1012, 1014, 67 Ohio App. 425. 

Pa.—^In re McKalllp^s Estate, 188 A. 
343, 324 Pa. 438, 108 A.L.R. 1096— 
In re Seiferfs Estate, Orph., 22 
Leh.L.J. 426. 

Wash.—Coxi^s Juris dted in In re 
Lidston's Estate, 202 P.2d 259, 
266, 32 Wash.2d 408. 

49 C.J. p 1253 note 78. 

82. Pa.—^Beeson v. Breadingr, 77 Pa. 
156—^Mewhiuney v. Lowell, Com. 
Pl., 65 Montgr.Co. 77, 

49 aj. p 1264 note 79. 

83. Tenn.—^Law Guarantee, etc., Co. 
V. Jones, 68 S.W. 219, 103 Tenn. 
246. 

49 C.J. p 1264 note 80. 

Express power to revoke trust 
N.T.—In re Goldowitz» Will, 259 N. 
T.S. 900, 146 Misc, 300. 
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Express power of sale to person hav- 
Inj estate or Interest 
Md.—^Takacs v. Doerfler, 48 A.2d 828, 
187 Md. 62, 

49 C.J. p 1264 note 80 [d]. 

84. IJ.S,—Smith V. Mclntyre, Ohio, 
96 P. 685, 37 C.C.A. 177. 

49 C.J. p 1264 note 81. 

85. Ga.—^Beecher v. Newton, 120 S. 
E. 779, 167 Ga 113. 

Pa—^Mewhinney v. Lowell, Com.Pl., 
66 Montg-.Co. 77. 

49 C.J. p 1264 note 82. 

Instruments held to create power of 
appointment 

(1) Will creating trust for benefit 
of son, directing that on death of 
son trust be contlnued for benefit 
of another beneflclary, and request- 
ing that the latter beneficlary will 
the remainder to charity, constitut- 
ed only a grant to the latter of a 
power to appoint remainder by will. 
—In re Hilliard*s Estate, 86 N.T.S.2d 
168. 

(2) "Where cllent supplled securi- 
ties for creation of inter vivos trust 
by attomey solely for purpose of 
freeing cllent from annoyance by 
beneflclary, and trust agreement 
provlded that on death of beneflclary 
Principal was to be paid over to 
attorney if llving or to such person 
as he might nominate, attorney's 
interest in trust was not a "fever- 
sion” but ,a power of appointment. 
—^Guaranty Trust Co. of N. T. v. 
New York Trust Co., 74 N.E.2d 232. 
297 N.Y. 46. 

86. Ohio.—Boltz v. Riley, 18 Ohio 
Cir.Ct..N.S., 71. 34 Ohio Cir.Ct 178. 
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attempted to be created;87 similarly, tbe person or 
persons by whom a power is to be exercised must 
in some manner be designated or pointed out by the 
instrument creating the power, and, if no person is 
designated, either expressly or by implication, to 
exercise it the power is ineffective.®^ An express 
trust for a purpose not within a statute enumerating 
the purposes for which an express trust may *be 
created may be given effect as a power in trust if 
the purpose is one which may be lawfully exer- 
cised.89 

Dispositions or provisions inconsistent with 
power. The mere fact that the donor of a power 
makes other disposition of, or provisions as to, the 
subjectmatter does not necessarily affect the power; 
but the instrument will be so construed, if possible, 
as to reconcile the inconsistency and give effect to 
ali of its provisions.®® In so far, however, as a 
power is repugnant to another disposition or provi- 
sion made by the instrument containing it, the 
power is void.®l A power of appointment may 
exist in conjunction with a transfer in trust or in- 
dependent of such transfer.®^ 

§ 11. VaKdity 

The validfty of a power depende on Ite nature and 
not on Its executfon. A power inseparably connected 
with other provisions afTectfng the subject matter which 
are invalld or imposslble of accomplishment Is Itself 
inoperatlve. 

The validity of a power depends on its nature and 


not on its execution,®® and consequently a power 
capable of being validly exercised is not void be- 
cause under it the donee might attempt to create an 
illegal estate,®4.but is in legal effect a power to do 
what is lawful and not what is unlawful.®5 A 
power which is not presently exercisable or with 
certainty exercisable in the future is a nullity.®® 

Invalidity or failure of other dispositions or 
provisions. Where a power is inseparably connected 
with, or dependent on, other dispositions of or pro¬ 
visions as to the subject matter which are invalid 
or impossible of accomplishment, the power itself 
fails ;®7 but such invalidity or impossibility of other 
provisions will not cause the failure of a power 
otherwise valid which is not so connected with or 
dependent on them.®® 

Relief against invalidity. Equity will not inter- 
fere in behalf of the grantee of a power or of one 
in whose favor it has been exercised to supply a 
defect in the creation of the power.®® 

§ 12. -Partial Invalidity 

A power does not necessarily fall because It Is In- 
valld with respect to one of Its purposes or beneficlarles. 

A power for several purposes does not fail be¬ 
cause among them is one which is void or has 
lapsed;! and a power void as. to some of the per¬ 
sons for whose benefit it was to be exercised is not 
necessarily void as to others.® 


87. N.r.—Tilden v. Green, 28 N.'B. 
880, 130 N.T. 29, 27 Ain.S.R, 487, 
14 1,.R.A. 33. 

49 C.J. p 1254 note 84. 

dasB of persona 

The dlaes of persona In whose 
favor a si>ecial power may be exer^ 
dsed mnst be deslsmted by the 
dopor of the power with sufficient 
certainty so that the court can as- 
certain who were the objecta of the 
power; but the partlcular indivl- 
duals for whom the power should, 
be exercised need not be designated. | 
NIT.—Read v, Williams, 26 N.E. 

730, 126 N.T. 660, 21 Am.SJl. 748. 
Ohiow—Central Trust Co. v. Watt, 
38 lTJB].2d 186, 139 Ohio St. 60. 

88 . hCa-T-Wlilttemore v. Russell, 14 
A. 197, 80 Me. 297, 6 Am.S.R. 200.. 

Md.—Baumelster v. Silver, 66 A. 
825, 98 Md. 418. 

89. N.Y .—Eiondolf v. Brltton, 146 
N.T.S. 79J, 160 AppJMv. 381—In 


re Sufifolk County Trust Co., 65 N. 
T.S.2d 243. 

90. Ky.—Stofer v. StUtz, 200 S.W. 
631, 179 Ky. 399. 

49 IC.J. p 1265 note 89. 

91. Ga.—Shewmake v. Hobinsoa, 96 
e.R 664, 148 Ga. 287. 

Pa—^Mewhinney v. Lowell, Com.Pl., 
66 Montg.Co. 77. 

92. Cal.—^In re !Eilston*s EIstate, 90 
P.2d 608, 32 ,CalA.pp.2d 662. 

93. IT.T.—Read v. Williams, 26 N.E. 
730, 125 N.T. 660. 21 Am.S.R. 748. 

Fowers held valld 

IU.—^Rock Island Bank & Trust Co. 
V. Hhoads, 187 N.B3. 139, 363 111. 
131. 

Mo.—^Keller v. Keller, 123 S.W.2d 
113, 343 Mo. 816. 

94. N.T.—Hili en v. Iselin, 39 K.E. 
868, 144 N.T. 365. 


96« H.T.—^Hillen v. Iselin, supra. 

96; U.S.—Corning v, Commissioner 
of Internal Revenue, C.C.A.6, 104 
F.2d 329. 

97- Mich.—^Petlt v. Pllnt, etc., R. 
Co., 72 N.W. 238, 114 Mich. 362.’ 

49 C.J. p 1256 note 98. 

98- Tex.—^Pure OIl Co. v. Clark, Civ. 
App., 37 S.W.2d 1083, afflrmed, 
Clark V. Pure 011 Co., ConuApp., 
66 S.W’.2d 862. 

49 C.J. p 1255 note 99. 

99. N.C.—Sauderlin. Thompson, 
17 IT.C. 639. 

1- N.T.—Wilson V. Lynt, 30 Barb. 

124, 16 How.Pr. 848. 

Tex.—Pure Oii Co. v. Clark, Civ.App.. 
37 S.W.2d 1083, afflrmed Clark v. 
Pure Oil Co., Com.App., 56 S.W.2d 
852. 

2. N.Y.—Downlng v. Marshall, X 
Abb.Dec. 625. 
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§ 13. Revocability 

A mere naked power may be revoked at will, but a 
power coupled with an interest or given for a valuable 
consfderation or as security is Irrevocable. 

A mere naked power is revocable at the will of 
the donor or grantor;^ but, where a power is 
coupled with an interest,^ or is given for a valuable 
considerationi or as security,® it is irrevocable. 

§ 14- Manner of Revocation or Modification 

A duiy created power can be revoked oniy in express 
terms or by necessary implication. 

A duly created power cannot be revoked or modi- 
fied except in express terms or by necessaiy implica- 
tion.7 Thus a power is not necessarily revoked by 
the grant of a similar power to another person,® or 


by the donor's execution of a contract to sell the 
property forming the subject matter of the power,® 
or by codicils changing the legatees or devisees of 
property over which the power of sale was given 
by the will.^® 

§ 15. Suspension 

A power may be suspended !n the sense that Its 
exercise may be made dependent on the happening of 
a future event. 

Where the exercise of a power is made dependent 
on the happening of a future event, the effectual 
exercise of the power is suspended until that event 
happens,^! Where a power coupled with an interest 
or a mere naked authority devolves on an insane 
person, it is suspended during the continuance of 
the disability.i® 


IV. DXTRATIOR AND TEPJCNATION 


§ 16. In General 

The duratfon of a power depends on the Intentlon of 
the grantor, the purposes !n view, and the circumstances 
surroundfng the transactfon. Generaily speaking, a pow¬ 
er subsiste until, but not after, its purpose ceases or is 
accomplished or the power Is exhausted or becomes im- 
possible of execution. 

The duration of a power is dependent on the 


intention of the grantor or donor, as shown by the 
terms of the instrument creating it, the purposes 
had in view, and the circumstances surrounding the 
transaction.i® A power given to trustees ordinarily 
continues during the life of the trust and ceases 
on its termination.^^ 

Accomplishment or cesser of purpose, exhaustion, 


3. T7.S.—Corpus Juris dted in Se- 
ourity Realizatlon Co. v. Hender- 
son, C.C.A,Nev.. 120 F.2d 449, 455. 

Ala.—Corpus Juris cited In Norris v. 
Commercial Nat. Bank of Annis> 
ton, 163 So. 798, 801, 231 Ala. 204. 

Ohio.—Corpus Juris guoted in Bow- 
erman v. Bowerman, 35 N.E.2d 
1012, 1014. 67 Ohio App. 425. 

Pa.—^Bauitable Gas Co. v. Smith, 13 
Pa.Dist. & Co. 616. 

49 C.J. P 1255 note 3. 

4. Ala.—Corpus Juris elted in 
Norris v. Commercial Nat. Bank 
of Annlston, 163 So. 798, 801, 231 
Ala. 204. 

Ga.-—Finn v. Dobbs, 4 S.E.2d 655, 188 
Ga. 602. 

Ky.—Chenaulfs Guardian v. Metro¬ 
politan Life Ins. Co., 53 S.W.2d 
720, 245 Ky. 482. 

Mo.—Corpus Juris guotad in Hadley 
Bros.-Uhl Co. v. Scott. App., 93 S. 
W.2d 276, 278—Corpus Juris guot- 
ed In Madley Bros,-Uhl Co. v. Scott, 
63 S.W.2d 1070, 1074, 227 MoA.pp. 
354. 

N. J.—Corpus Juris dted in Hollings-1 
worth V. Lederer, 4 A.2d 201, 206, 
126 N.J.Bq. 103. 

N.T.—Petrossi Bros. ■ Contractinff 
Corporation v. Town of Greece, 29 
N.T.S.2d 305. 

Ohio.—Corpus jnrls guoted la Bow¬ 


erman V. Bowerman, 36 N.B.2d 
1012, 1014, 67 Ohio App. 425. 

Pa.—^Equitable Gas Co. v. Smith, 13 
Pa.List. & Co. 616. 

40 C.J. p 1265 note 4. 

ISTeither by death nor by wlU can 
a power coupled with an interest be 
revoked.—Gurr v. Gurr, 32 S.E.2d 
507, 198 Ga. 493, 

5. Ala.—Corpus Juris dted in 
j Norris v. Commercial Nat. Bank of 
Annlston, 163 So. 798, 801, 231 
Ala. 204. 

G^a.—^Plnn v. Dobbs, 4 S.E.2d 656, 188 
Ga. 602. 

Mo.—Corpus Juris auoted in Hadley 
Bros.-Uhl Co- v. Scott, App., 93 S. 
W.2d 276, 278—Corpus Juris qnot- 
ed in Hadley Bros.-Uhl Co. v. 
Scott, 63 S.'W.2d 1070, 1074, 227 Mo. 
App. 354. 

Ohio.—Corpus Juris quoted In Bow¬ 
erman V. Bowerman, 36 N.E.2d 
1012, 1014, 67 Ohio APP. 425. 

49 C.J. p 1256 note 6. 

6« Ala—Corpus Juris dted In 
Norris v. Commercial Nat. Bank 
of Annlston, 163 So. 798, 801, 231 
Ala 204. 

Mo.—Corpus jtLcis quoted in Hadley 
Bros.-Uhl Co. v. Scott, App., 93 S. 
W.2d 276, 278^—Corpus Juris qpot- i 
•d in ^dley Bros.-Uhl, Co^ v. I 
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Scott, 53 S.W.2d 1070, 1074, 227 
Mo-A^pp. 354. 

Ohio.—Corpus JUzls quoted in Bow¬ 
erman V. Bowerman, 35 N.E.2d 
1012, 1014, 67 Ohio App. 426. 

49 O.J. p 1256 note 6. 

7. Ga—New v. Potts, 55 Ga 420. 

49 C.X p 1256 note 8. 

8- U.S.—Starr v, Stark, C.C.0r., 22 
P.Cas.No.13,317. 2 Sawy. 603. 642, 
afflrmed 94 TT.S. 477, 24 L.Ed. 276. 

9. S.C.—Dougrlass v. Dickson, 45 S. 
C.L. 417. 

10. N.T.—Conover v. Hoffman, 1 
Abb,Dec. 429, 15 Abb.Pr. 100. 

S.C.—^Anderson v. Butler, 9 S.B. 797, 
31 S.C. 183, 6 L.R.A. 166. 

11. Del.—Corpus Jutis dted in 
McLausrhlin v. IndustriaI Trust 
Co., 42 A.2d 12, 15, 28 DeLCh. 275. 

Va—^Raper v. Sanders, 21 Qratt. 60, 
62 Va 60. 

12. Del.—Equltable Trust Cb. v. Un¬ 
ion Nat. Bank, 18 A2d 228, 25 Del 
Ch. 28L 

13- U.S.—MUwee v. Waddleton, 
Alaska, 233 F. 989, 147 CCwA. 663. 

49 aJ. p 1266 note 17. 

14. Md.—Johns Hopkins Unlv. v. 
Middleton, 24 A. 454, 76 Md. 186. 

49 C.J. p 1256 note 18. 
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or impossihility of execution. In general a power 
duly created is valid and subsisting until its purpose, 
as determined from the whole intent of the instru- 
ment of creation, is spent;^^ and a mere change 
in circumstances will not cause the power to term¬ 
inate if the purpose for which it was created stili 
remains to be effectuated.^® A power ceases, how- 
ever, on the accomplishment or cesser of the pur¬ 
pose of its creation,'^^ or on its exhaustion,^* or 
where its execution becomes impossible or its pur¬ 
pose unattainable.^^ 

§ 17. Death of Donor, Donee, or Beneficiary 

A naked power Is terminated by the death of the 
donor unless the power necessarily is such as can be 
exercised oniy after his death, but a donor^s death does 
not terminate a power coupled with an Interest; the 
donee’s death terminatos the power granted to him; the 
death of the beneficiary of a power does not terminate 
the power unless such death terminates the purpose of 
the power or renders Its effectuation Impossible. 

A mere naked or collateral power is revoked by 
the death of the donor or grantor,20 tmless it is 
necessarily such as can be exercised only after his 
death but the donor^s death does not revoke or 
terminate a power coupled with an interest.22 

Death of donee. A power necessarily ceases on 
the death of the donee or grantee, where there is 
no one else authorized to execute it;23 but, as dis- 
cussed infra § 35, where so provided, expressly or 
by implication, by the instrument of creation, the 


power may continue to exist in the assignee, repre- 
sentative, or successor of the donee after his 
death. Where the donee of a power given by the 
will of another dies before the testator, the power 
is a nullity.^^ 

Death of beneficiary. While the death of one for 
whose benefit a power is created will not extinguish 
the power where it can stili be exercised consistent- 
ly with the purpose of its creation, jf the death 
of the beneficiary defeats or terminates the purpose 
of the power or renders its effectuation impossible, 
the power is thereby terminated.^® 

§ 18. Merger 

Where the donee of a power is also given or becomes 
entitied to the fee or enti re estate, the power Is merged 
Into the fee, and becomes inoperative. 

Where the donee of a power is also given or be¬ 
comes entitied to the fee or entire estate, the power 
is merged into the fee, and becomes inoperative.27 
A power, however, may subsist in one to whom the 
fee or entire estate is limited in default of execu¬ 
tion of the power, without merging in the fee.^S 

§ 19. Release or Otber Extinguishment by 
Donee 

A power appendant, appurtenant, or In gross, as well 
as a general beneficlal power, may ordinarily be released 
or extinguished by the donee or grantee, but, when a 
power Is coupled with a trust. It cannot be released or 


15. Ky.—Campbell v. Fowler, 11 

S. W.2d 423, 226 Ky. 648. 

49 aj. p 1268 note 32. 

16. Pa.—Swan v. Covert, 22 A. 28, 
138 Pa. 306. 

49 aJ. p 1268 note 33. 

17. Ala.—Seeberg v. Norville, 85 
So. 605, 204 Ala. 20. 

49 C.J. p 1268 note 34. 

18. S.C.—McNair v. Cralg, 16 S.E. 
135, 36 S.C. 100, 

49 C.J. p 1258 note 36. 

Sin^e power of appoiutment 

Glenerally, at least In absence of 
words Indicatingr a contrary intent 
on part of donor, a slngle power 
of appointment Is intended to be 
and can be exercised but once over 
the same property interest.-~State 
Street Trust Co, v. Crocker, 28 N.B. 
2d 6, 306 Mass. 257, 128 .A.I..R. 1166. 

19. N.T.—^Hetzel v. Barber, 69 N. 

T. 1. 

49 aJ. p 1258 note 36. 

fla Ga.—^Turman v. Winecoff, 76 S. 

EL 1131, 138 Ga. 726. 

49 aJ. p 1266 note 20. 

Seserved powers 

Where unamblguous grantingr 
clause of mlneral deed conveyed an 
undivided one-ei^hth interest In oil, 


gas, and other minerals in, and that 
might be produced from, the land, 
but subsequent provislons retained 
In grantor certain powers and privi- 
leges relating to possible production 
of oil and gas, and reserved powers 
were not exercised by grantor dur- 
ing his life, they, being persona! to 
the grantor, lapsed at his death and 
did not survive in his devisees or 
assignees.—^Howard v. Dillard, 176 
P.2d 500, 198 Okl. 116. 

21. U.S.—Hunt V. Ennis, C.C.R.I., 
12 P.Cas.N'o.6,889, 2 Mason 244. 

22. Ohio.—Corpus JUrls clted In 
Bowernxan v. Bowerman, 35 N.B. 
2d 1012, 1014, 67 Ohio App. 425. 

49 C.J. p 1257 note 22. 

23. Ky.—^Roby v. Arterburn, 108 S. 
W‘.2d 873, 269 Ky. 816-^ozpTis 
Juris cited In Slayden v. Hardin, 
79 S.W.2d 11. 257 Ky. 686. 

49 C. J. p 1267 note 24. 

EfCect of death of donee in case of 
merger see infra § 18. 

A dlsoretionary power of appoint¬ 
ment may not be exercised after the 
death of the donee of the power.— 
In re Spruce^s Will, 67 N.T.S,2d 646, 
188 Mlsc. 776. 

24. Cal.—^In re McCurdy*s Estate, 
240 P. 498, 197 Cal. 276. 
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Pa.—^In re Cardon*s Trust, 42 A.2d 
56, 352 Pa. 23. 

49 C.J. p 1267 note 26. 

25. N.T.—Cotton v. Burkelman, 36 
N.B. 890, 142 N.T. 160, 40 Am.S.R. 
584. 

49 C.J. p 1267 note 29. 

26. Ohio.—Corpus Juris quoted in 
Bowerman v. Bowerman, 36 N.E. 
2d 1012, 1014, 67 Ohio App. 426. 

49 C.J. p 1257 note 30. 

27. Pa.—^Petition of McCawley, 
Com.Pl., 85 Luz.Lieg.Reg. 180. 

Wis.—^Brownlng v. Blue Grass Hard¬ 
ware Co., 149 S.B. 497, 163 Va. 
20 . 

49 C.J. p 1268 note 39. 

Power to keep or dlspose 
Powers which give to donee the 
right to keep or to dlspose of prop¬ 
erty are the same as powers which 
arise as an incident of ownership. 
and such powers do not terminate 
on donee^s death, and donee has 
such an interest in property as to 
make him in substance the owner 
thereof.—In re Wadleigh*s Estate, 
26 N.W.2d 667, 260 Wis. 284. 

28. N.T^—^Hicks V. Cochran, 4 Kdw. 
107. 

49 C.J. p 1258 note 37, 
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extinguished wlthout the consent of all the parties; a 
naked or collateral power cannot ordinarily be extin¬ 
guished by any act of the donee. 

A power appendant, appurtenant, or in gross may 
be released or extinguished by the donee or 
grantee,29 unless it is coupled with a tnist,^® and 
even in the latter case the power may be extin¬ 
guished by the consent of all the parties,but not, 
it has been held, at least with respect to a special 
power in trust, by the joint act of the grantor and 
grantee, without the consent of the persons within 
the class of permissible appointees.32 A general 
beneficial power may always be surrendered by the 
grantee or donee and thus extinguished,33 provided 


§ 19 

the donor's intention is not thereby frustrated;®^ 
thus, when a power is one which the donee may ex- 
ercise for his own benefit, it may be extinguished 
by his act.35 Even a special power, when not 
coupled with a trust, may be surrendered, renounced, 
or released and thereby extinguished.^® Unless per- 
mitted by statute,hovrever, a mere naked or col¬ 
lateral power cannot be extinguished by any act of 
the donee.®® 

Any dealing by the donee of an extinguishable 
power with the property forming its subject matter 
which js inconsistent with the exercise of the 
power puts an end to itbut such donee may ab- 


29 . pel.—^McLaug-hlin v. Industrial 
Trust Co., 42 A-2d 12, 28 Del.Ch. 
276. 

49 C.J. p 1269 note 43. 

‘Tt is conceded that at common 
law even an imperative power of 
appointment could be released or 
extinguished by the act of the 
donee, provided it was a so-called 
‘power in ^oss,' i.e., if the donee 
himself had an estate in the land.” 
—Chase Nat. Bank of City of New 
York V. Chicago Title & Trust Co., 
279 N.T.S. 327, 336, 166 Misc. 61, af- 
firmed 284 N.T.S. 472, 246 App.Dlv. 
201, afflrmed 3 N.E.2d 405, 271 N.Y. 
602, reargument denied 3 N.E.2d 472, 
271 N.Y. 659. 

Power exerdsable by wlll 

A general power in gross exercis- 
able by will can be extinguished in 
donee*s lifetime.—^McLaughlin v. In¬ 
dustrial Trust Co., 42 A.2d 12, 28 
Del.Ch. 275. 

30. N.Y.—^In re Matthews' Wlll, 6 
N.Y.S.2d 707, 266 App.Dlv. 80. 

49 C.J. p 1269 note 44. 

A special power coupled with a 
trust cannot be surrendered or ex¬ 
tinguished by aot or oxnlssion to act 
on the part of the donee. 

N.J.—Pennsylvanla Co. for Insur¬ 
ance on Lives and Granting An- 
nuities v. Kelly, 84 A.2d 638, 134 
N.J.E(i. 120. 

N.T.—Merrill v. Lynch, 13 N.Y,S.2d 
614, 173 Misc. 39. 

An Imperative power in trust 
which imposes on grantee a duty to 
others than himself, the perform- 
ance of which may be compelled for 
thelr benefit, may not be released by 
grantee of power.—Application of 
Schlussel, 89 N.Y.S.2d 47. 196 Misc. 
1008. 

3L N.Y,—^Lewis v. Howe, 66 N.B. 
976, 1101, 174 N.Y. 340. 

A reoonveyaoioe by the beneficia- 
rles and the trustees to the origlnal 
donor was sufficient to extingrulsh 
the power in trust.—Lewis v. Howe, 
supriu 

32. N.Y.—Chase Nat. Bank of City 
of New York Y. Chlcago Title 8t 


Trust Co.. 284 N.Y.S. 472, 246 App. 
DIv. 201. affirmed 3 N.E.2d 206, 
271 N.Y. 602, reargument denied 
3 N.E.2d 472, 271 N.Y. 669, 

33. D.C.—^District of Columbia v. 
Lloyd, 160 F.2d 681. 82 TJ.S.App. 
D.C. 70. 

111.—^Botzum V. Havana Nat. Bank, 
12 N.E.2d 203, 367 111. 539. 

N.Y.—Merrill v. Lynch. 13 N.T.S.2d 
614, 173 Misc. 39. 

Pa.—^In re Jackson‘s Trust, 40 A.2d 
393, 361 Pa, 89—In re Mogridge's 
Estate, 20 A.2d 307, 342 Pa. 308. 
‘Where the power is a general 
one, under which the donee may ap- 
point to any one, the testator has 
completely relinquished all dead 
hand dominion over the property, 
and has placed it for all practical 
purposes as completely within the 
control of the donee as thqugh a fee 
had been created in him.”—'Pennsyl- 
vania Co. for Insurance on Lives 
and Granting Annuities v. Kelly, 34 
A.2d 538, 645, 134 N.J.Ea. 120. 
XTonexerciBe of power 

The nonexercise of general dlscre- 
tlonary beneficial powers conferred 
by trust indentures could be manl- 
fested by inaction, or by instrument 
of surrender, since such formal In¬ 
struments would be wholly consist¬ 
ent with nonexercise.—Merrill v. 
Lynch, 13 N.Y.S.2d 614, 173 Misc. 
39. 

By deed 

Where an Irrevocable deed of 
trust provided llfe estate for set- 
tlor‘s wife and reserved to settlor 
a general power of appointment of 
the corpus by wUl, settlor by sub- 
sequent inter vivos deed wlthout the 
joinder of wife could extlnguish 
such power of appointment and dl- 
rect that after death of settlor and 
wife corpus should be d^strlbuted to 
a Corporation for the benefit of set- 
tlor's creditors, since extinguish- 
ment of such power dld not aifect 
wife's interest in trust.—^In re Jack- 
8on's Trust, 40 A.2d 393, 351 Pa. 89. 

34. D.C.—^Distrlct of Columbia v. 
Lloyd, 160 P.2d 681, 82 US.App. 
D.C. 70. 


Md.—0'Hara v. 0‘Hara, 44 A-2d 818, 
186 Md. 321. 163 A.L.R. 1444. 
AgreemexLt held XLOt xelease 

Agreement by donee of power of 
appointment by wlll as part of prop¬ 
erty settlement ratifled by divorce 
decree, to execute irrevocable will 
bequeathlng to daughter by first 
wife one third of his mother*s estate 
in which he had power of appoint¬ 
ment, was not a valld release of the 
power of appointment, since It vio- 
lated mother*s intention that dis- 
position of her estate should remaln 
under donee*s control until his 
death.—0*Hara v. 0'Hara, supra 
35- Del.—^McLaughlin v, Industrial 
Trust Co., 42 A.2d 12, 28 Del.Ch. 
276. 

Ill.~Baker v. Wllmert, 123 N.E. 
627, 288 HL 434. 

Pa—^In re Mogridge's Estate, 20 A. 
2d 307, 342 Pa 308—^Lyon v. Alex¬ 
ander, 166 A. 84, 304 Pa 288, 76 
A.D.R. 1427. 

36. N.Y.—Merrill v. Lynch. 13 N.Y. 
S.2d 614, 173 Misc. 39. 

37. N.J.—Norris v. Thomson, 19 N. 
J.Eq. 307, afflrmed 20 N.J.Bq. 489. 

49 aJ. p 1269 note 46. 

38. N.Y.—Chase Nat. Bank of City 
of New York v. Chlcago Title 4S: 
Trust Co., 279 N.T.S. 327, 155 
Misc. 61. afflrmed 284 N.T.S. 472, 
246 App.Div. 201, afflrmed 3 N.B.2d 
206, 271 N.Y. 602, reargument de¬ 
nied 3 N.B.2d 472, 271 N.Y. 669. 

49 C.J. p 1269 note 48. 

39. Del.—^McLaughlln v. Industrial 
Trust Co., 42 A.2d 12, 28 Del.Gh. 
275. 

Ga—^Rosler y. Nlchols, 50 S.E. 988, 
123 Ga 20. 

Pa—^In re Mogrldge's Estate, 20 A. 

2d 307, 342 Pa 308. 

49 C.J. p 1259 note 60. 

Covenaat or agreement 

(1) A coYenant or agreement not 
to execute a power operates In equi- 
I ty either entirely or pro tanto, as a 
release of the power.—^McLaughlln 
I Y. Industrial Trust Co., 42 A.2d 12, 
28 Del.Ch. 276—49 OJ, p 1259 note 
i 60 [a] (1). 
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solutely alienate his estate in the property without 
extinguishing the power, if it can thereafter be 
exercised without derogation of the alienee^s es- 
tate.40 An instrument executed by the grantee of 
general discretionary powefs expressly renouncing 
and relinquishing the power of appointment ex- 
tinguishes the power, notwithstanding the grantee’s 
prior execution of a will purporting to exercise the 
power.'*^ 


Reviver after extinguishment. If a power is ex- 
tinguished by a conveyance of the estate to which it 
is appendant, it may be revived by a reconveyance 
for the same uses and purposes as under the original 
conveyance to the trustees.^2 xhe donee of a gen¬ 
eral power of appointment under a trust created by 
a will has no power to revoke a duly executed asd 
delivered irrevocable renunciation and release of his 

right to appoint.'*^ 


V. OONSTRUCTION 


§ 20. General Considerations 

Powers are construed according to the prlncfples of 
the common law where the rufe has not been changed 
by statutory provision. 

Except as the rule may be changed by statutory 
provision, powers are construed according to the 
principies of the common law.^^ It has been said 
that perhaps on no other subject of the law have 
there been employed so many legal refinements, or 
such technical disquisition, as in the construction of 

powers.^ 5 

§ 21. — What Law Govems 

Ordfnarfly the character and extent of a power are to 
be determined with respect to the faw of the domicile 
of the donor or grantor, not the law of the situs of the 
property to which the power applles. 

Although there is authorily to the contrary,^® 
it is ordinarily held that the character and extent 
of a power are to be determined with respect to the 
law of the domicile of the donor or grantor, not 
the law of the situs of the property to which the 
power applies.'*^ A general power of appointment 


is not subject to the principle of comity, either as 
to creation or interpretation.**® 

What law govems the execution of powers is con- 
sidered infra § 44. 

§ 22, -Rules of Construction 

a. In general 

b. Liberal or striet construction 

c. Limitations and restrictions 

a. In (General 

Powers are to be construed in accordance with the 
Intentlon of the donor or grantor, as determined under 
the ruies relating to the construction of Instruments gen- 
erally, and such intention is to be gathered from the 
language used In the Instrument of creation, and from 
the surrounding facts and circumstances, If an ambig- 
uity is found In the Instrument. 

Powers are to be construed in accordance with 
the intention of the donor or grantor,^^ as deter¬ 
mined under the rules relating to the construction 
of instmments generally.^o intention of the 

donor or grantor is to be gathered from the lan- 


(2) This Is true, even tlioasrb the 
covenant is purely volimtary.—Mc- 
Iiaugrhlin v. Industrlal Trust Co., 
supra. 

Jotnder in tmst deed 

Liife tenant^s power to convey es¬ 
tate for support of herself and chil- 
dren was not extin^ulshed by Join- 
Ins; In trust deed to secxire note of 
adult son, not for life tenant's bene¬ 
fit.—Citizens* Bank of Lancaster v. 
tPosrlesong:* 31 S.W.2d 326 Mo. 
581. 

4a Ala.—Procter ▼, ScharpfC, 80 
Ala. 227. 

49 C.J. p 1259 note 61. 

41. N.T.—Merrill v. Lynch, 13 N.T. 
S.2d 514, 173 Misa 39. 

4SL Mass.—Sallsbury v. Bigelow, 20 
Pick. 174. 

49 CJr. p 1259 note 52. 

43. N.T,—Manville v. Lresselhuys, 
43 N.T.S.2d 658, 181 Mlsc. 290. 

44i Nebw—M a s s e y v. Guaranty 


Trust Co., 6 N.W.2d 279, 142 Neb. 
287. 

45. Ga.—Grayson v. Germania Bank, 
79 S.B. 124, 40 Ga. 467. 

46. N.T.—Newton v. Hunt, 112 N. 
T.S. 573, 59 Mlsc. 633, modified on 
other grounds 119 N.Y.S. 8, 134 
App.Div. 325, affirmed 95 NJE. 
1134, 201 N.Y. 699. 

47- N.J.—Pidelity XJnion Trust Co. 
V. Caldwell, 44 A.2d 842. 137 K.J. 
Eq. 362—Davld v. Atlantic County 
Soc. for Prevention of Cnielty to 
Animals, 19 A.2d 896, 129 NXEq. 
501. 

49 C.J. p 1260 note 58. 

48. N.J.—In re Winter's Estate, 47 
A.2d 548, 24 N^JT.Mlsc. 172. 

49. Ga.—Corpus Juris guoted in 
Reffents of the Unlverslty System 
V. Trust Co., 198 S.B. 346, 360, 
186 Ga. 408. 

Neb.—^Massey v. Guaranty Trust 
Co., 6 N.W.2d 279, 142 Neb. 237. 
N.J.—National State Bank of New- 
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ark V. Morrison, 76 A.24 916, 6 N. 
J.Super. 662—^National State Bank 
of Newark v. Morrison, 70 A.2d 
888, 7 N.J.Super. 333. 

N.T.—Application of Harrls, 96 N.T. 
S.2d 88, 276 App.Div. 990—In re 
Hart^s Estate, 16 N.Y.S.2d 318, 172 
Misc. 463, reversed on other 
grounds In re Hart's Will, 28 N.Y. 
S.2d 781, 262 App.Div. 190, appeal 
granted 44 N.E.2d 620, 289 N.Y, 
646. 

Tex.—Corpus Juris dted In Lawrle 
V. Miller, Com.App., 46 S.W.2d 172, 
173. 

49 C.J. p 1260 note 59. 

50. Ga.—Corpus Juris quoted In 
Reffents of the University System 
V. Trust Co., 198 S.E. 346. 350. 186 
Ga. 408. 

Mo.—Corpus Juris dted lu Presby- 
terian Orphanagre of Missouri v. 
Pitterlingr, 114 S.W.2d 1004, 1008, 
84i2 Mo. 299. 

Neb.—^Massey v. Guaranty Trust Co., 
5 N.W.2d 279, 142 Neb. 237. 

49; C.J. p 1260 notes 59, 60. 
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guage used in the instrument of creation,®! and the 
surrounding facts and circumstances may be con- 
sidercd in determining the donor^s intent if an 
ambiguity is fotmd in the instrument by which the 
power was created.52 However, the donor’s inten- 
tion is not to be thwarted by refinements and dis- 
tinctions resting on subtlety and ingenuity, lack of 
technical accuracy in the use of words, unduly 
stressing the literal meaning of a few words, or at- 
taching to them a hard and fast meaning not in ac- 
cordance with the setting in which they were em- 

ployed.58 

A power general in terms will not be cut down 
to a special or particular power, unless an intent to 
do so is apparent from the instrument conferring 
the power and, on the other hand, a power may 
not be extended beyond its express terms and the 
ciear intention of the donor.55 In furtherance of 
the object in view, the courts will vary the form of 
executing the power, and, as the case may require, 
either enlarge a limited to a general power, or cut 
down a general power to a particular purpose.^® 
A particular intent will be made to yield to the gen¬ 
eral intent, where one is inconsistent with the 
other.®*^ 

b. Liberal or Striet Constmetion 

SoRie authorltles, but not others, hold that all pow- 
era are to be construed liberali/ in furtherance of the 
purpose for which they were created. 

While it has been held broadly that instruments 
creating powers are to be strictiy construed,®® there 
is authority for the view that all powers are to be 
construed liberally in equity, in furtherance of the 


§ 22 

purpose for which they were created.®® A distinc- 
tion has been drawn between naked powers and 
powers coupled with an interest by some authorities, 
which hold that the latter are to be construed more 
liberally than the former.®^ A further distinction is 
sometimes drawn between conveyances wherein it is 
the object of the grantor to convey his property and 
to retain a future power in himself of disposing of 
it, but to restrict himself in the exercise of that 
power to a particular mode, and conveyances where¬ 
in it is his object to place the property entirely be¬ 
yond his own control, but to confer on a third per- 
son the power of changing the disposition of it, it 
being held that in the former case the restraining 
words or phrases ought to receive such a construc- 
tion as is most favorable to the owner,®i but in the 
latter case they should be taken in such sense as to 
operate most efficaciously in favor of the donee.®^ 

c. Liniitations and Itestricfciazis 

When no condltlon is actuali/ annexed to a power, 
one need not be sought out, and ever/thfng which is 
legal and wlthin the Ilmlts of the power should be sup» 
ported; but, where there is a prohibition, llmitatlon, or 
restriction in a power, such provlsion will control and 
the donee will not be permitted to disregard It. 

When no condition is actually annexed to a 
power, one need not be sought out;®® and every- 
thing which is legal and within the limits of the 
power should be supported.®^ Where a donor 
creates a power of appointment, it is inferable that 
he intends the donee to be unrestricted in its exer¬ 
cise except as restrictions are affirmatively im- 
posed.®® If an inconsistency exists in an instru¬ 
ment creating a power between the terms of au in- 


51. Del.—^Hi^bneld v. Delaware 
Trust Co., 152 A. 117, 4 W.W.Harr. 
290. afflrmed 162 A. 124. 4 W.W. 
Harr. 306. 

Neb.—Massey v. Guaxanty Trust 
Co.. 6 N,W.2d 279. 142 Neb. 237. 

49 C.jr. p 1260 note 60 [al. 

62. Ky.—Campbell v. Fowler, 11 S. 

W.2d 423, 226 Ky. 64S. 

49 C-T, p 1260 note 60 [c]. 

59. N.J.—^National State Banie of 
Newark v. Morrison, 75 A.2d 916, 
9 N.J.Super. 552. 

54. Ga.—Corpus Xorla guoted In. 
He^rents of the TJnivepsity System 
V. Trust Co.. 198 SJB. 345. 360. 186 
Ga. 408. 

49 C.J. p 1260 note 61. 

‘^General powers” and ”special pow¬ 
ers” defined and distinguished see 
supra § 6. 

55. AJa.—Marks v. Tarver, 69 Ala. 
335. 

Ga.—Corpus Juris guoted in Re^ents 
of the Dniverslty System v. Trust 
Co., 198 S.R 345, 350. 186 Ga. 408. 
66. IT.J,—National State Bank of 


Newark v. Morrison, 70 A.2d 888. 
7 N.J.Super. 333. 

57. Ala.—Capal v. McMillan, 8 
Fort. 197. 

Ga.—Corpus Jozis guoted lu Re- 
gents of the University System v. 
Trust Co.. 198 S.B. 346. 860, 186 
Ga. 408. 

58. IT.S.—Hannan v. Slush. D.C. 
Mich., 5 P.2d 718. 

Ga.—Lewis v. Kingr» 141 S.B. 909, 165 
Ga. 706. 

Powers of sale are strictiy con- 
Btrued and admit of no substitution. 
•unless required by statute.—^Elnlay- 
son V. Roberts, Tex.Civ.App., 82 S. 
W.2d 1020. 

69. Md.—Hutchinson v. Farmer, 68 
A.2d 638. 190 Md. 411. 

Neb.—^Massey v. Guaranty Trust 
Co., 6 N.W.2d 279, 142 Neb. 287. 
49 ax p 1261 note .70. 

60u Tex.—superior Od Co, v. Stano- 
lind Oil & Qas Co., Civ^App., 230 
S.W.2d 346, 

49 <XJ. p 1260 nqtes 68. 69. 
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61. Conn.—^Imlay v. Huntington, 20 
Conn. 146. 

49 C.J. p 1261 note 71. 

68. Conn.—^Imlay ▼. Huntington, 
supra. 

63. Neb.—Massey v. Guaranty Trust 
Co.. 6 N.W.2d 279, 142 Neb. 237. 

49 aj. p 1261 note 74. 

BestriotioxLS held uot Imposed 

Under trust Indenture providing 
that, after death of benefleiary, fund 
should be paid over to such persons 
or corporations in such propoz^ons 
and on such terms as beneflclary 
should by last probated will direct 
and appoint, benefleiary was granted 
a power wlthout limitation.—Central 
Hanover Bank & Trust Co. v. Brown, 
73 N.Y.S.2d 282. 

64. Neb.—^Massey v. Guaranty Trust 
Co.. 6 N.W.2d 279, 142 ISTeb. 287. 

6& N.X—National State Bazik of 
Newark v. Morrison, 70 A.2d 888, 
7 NJr.Super: 333. 

Wide dlscxetlon 

Under inter vivos trust glviny 



§§ 22^24 


POWERS 


72 C.J.S. 


strument to be executed under it and the considera- 
tion which it recites as moving to the grantor of 
the power, the recital will not operate as a limita- 
tion on the power.®® Where, however, there is a 
prohibition, limitation, or restriction in a power, 
such provision will control and the donee will not 
be permitted to disregard it®'^ 

§ 23. Nature and Extent of Power Granted 

The nature and extent of the power granted generally 
depend on the terms of the Instrument of creation. 

The nature and extent of the power granted gen¬ 
erally depend on the terms of the instrument of 
creation,®® and ordinarily a court has no jurisdiction 
to enlarge such power.®® A power cannot transcend 
,the limits on it set by the donor.^o A greater 
power includes a lesser power only when the lesser 
power is of the same character with the greater and 
essential to its execution.'^^ 

§ 24. - Power of Appointment, Revoca- 

tion, or Disposition 

a. In general 

b. To whom appointment may be made 

c. Shares to be appointed, and selection, 

equalily, and exclusion of appointees 

d. Estates or interests to be appointed 

e. Authority included in power of ap¬ 

pointment 

f. Purposes of appointment; conditions 


a. In G^eral 

An absolute power to dlspose of property embraces 
all powers necessary to effect the disposition; but the 
exercise of a power of appointment Is limited to the 
exact performance of the duty imposed on the donee, 
and a court has no Jurisdiction to enlarge the power 
granted, where such power Is llmited by the instrument 
creating it. 

Generally speaking, an absolute power to dispose 
of property embraces all powers necessary to effect 
the disposition.72 The exercise of a power of ap¬ 
pointment is limited to the exact performance of 
the duty imposed on the donee or appointor,*^® and, 
where a power of appointment is limited by the in¬ 
strument creating it, a court has no j*urisdiction to 
enlarge such power.^^ If, by the terms of the instru¬ 
ment creating a power of appointment or revoca- 
tion, its exercise is left to the discretion of the do¬ 
nee, the exercise of such discretion will not be in- 
terfered with, in the absence of bad fabh.*^® Where 
a grant of a conditional fee or even a life estate is 
made to a survivor with full power of disposition, 
he may dispose of the property as he sees fit during 
his lifetime.'^® An appointment for an illegal pur- 
pose is void, although the form and method of ap¬ 
pointment are legal.77 

General or special power. In accordance with 
the general rules, discussed supra § 6, as to what 
constitutes a general power or a special power, and 
the general rules as to the construction of powers, 
considered supra § 22, particular Instruments have 
been construed as conferring*^® or as not confer- 


donee. who was settlor’s daugrMer, 
the rigrht to appolnt property to 
such persons and in such shares, 
interests, and proportions as she 
should by her last will, duly execut¬ 
ed in writing?, desi^rnate, and pro- 
viding: that should settlor die before 
donee, trustee should invest trust 
funds only in such securities and 
property as should be approved in 
writing by donee, settlor intended to 
vest in donee a wide discretion over 
the disposition of the trust property. 
—Geneva Trust Ck). v. Sili, 27 N.T.S. 
2d 289. 

66. Cal.—^Beatty v. Clark, 20 Cal. 

11 . 

67. Neb.—Massey v, Guaranty Trust 
Co., 6 N.W.2d 279, 142 Neb. 237. 

68. Del.—Highfleld v. Delaware 
Trust Co., 152 A. 117, 4 W.W.Harr. 
290, afflrmed 152 A. 124, 4 W.W. 
Harr. 306. 

Md.—0’Hara v. 0*Hara, 44 A.2d 813, 
185 Md. 321, 163 A.L.R. 1444. 

69. Md.—0*Hara v. 0'Hara, supra. 
70- Conn,—Union & New Haven 

Trust Co. V. Taylor, 50 A.2d 168, 
133 Conn. 221. 

71« N.T.—^Manion v. Peoples Bank 


of Johnstown, 38 N.T.S.2d 484, af- 
firined 44 N.T.S.2d 593, 206 App. 
Div. 1043, reversed on other 
grounds 56 N.B.2d 46, 292 N.T. 
317. 

72. N.T.—Kinnan v. Guernsey, 64 
How.Pr. 263, afflrmed 19 N.T. 
Wkly.Dig. 410. 

49 C.J. p 1261 note 79. 

73. Ky.—Chenault*s Guardian v. 
Metropolitan Life Ins. Co., 53 S. 
W.2d 720, 245 Ky. 482. 

ror whose benefit ezerolsed 
Generally, power of appointment 
must be exercised for benefit, not of 
appointee, but of persons for whose 
benefit power was grranted.—Chen- 
ault's Guardian v. Metropolitan Life 
Ins. Co., supra. 

74. Md.—0’Hara v. 0'Hara, 44 A. 
2d 813, 186 Md. 321, 163 A.L.R. 
1444. 

75. W.Va.—Carney v. Kaln, 23 S.E. 
660, 40 W.Va. 768. 

49 C.J. p 1261 note 81. 

76. Tex.—^Harrell v. EncirrriPTi^ 216 
S.W.2d 876, 147 Tex. 396—^Randall 
V. Bstes, CivA.pp., 218 S.W.2d 338, 
refused no reversible error. 

77. N.T,—^Low V. Bankers Trust 
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Co., 200 N.B. 674, 270 N.T. 143, 
amendment of' remittitur denled 
3 N.E.2d 211, 271 N.T. 616. 

78. N.J .—Hood V. Francis, 44 A.2d 
182, 137 N.J.Bq. 200—^Pennsylva- 
nla Co. for Insurance on Lives and 
Granting Annuities .v. Kelly, 34 A. 
2d 638, 134 N.J.Eq. 120. 

N.T.—Geneva Trust Co. v. SUI, 27 
N.T.S.2d 289. 

Pa.—^In re Jackson*s Trust, 40 A. 
2d 393, 351 Pa. 89—In re Selfert's 
Estate, Orph., 22 Leh.L.J. 426. 
Power to appolnt .by last wlU such 
persons as in donee’s sole Judgment 
and discretion inigrht be worthy to 
recelve residue of donor^s estate and 
to fix the amount to be griven to each 
was a “general” and not a “special” 
power.—0’Hara v. 0’Hara, 44 A.2d 
813, 185 Md. 321, 163 A.L.R. 1444. 
Test 

Pact that the donee of a power of 
appointment is free to select the 
beneflciary is not the sole test of 
the generality of the power but it 
must also be ciear that the donee 
has an absolute disposingr power 
over the estate.—Hooker v. Drayton, 
33 A.2d 206, 69 R.L 290. 160 A.L.R. 
723. 



72 C.J.S. 

ring*^® a general power of appointment or disposi- 
tion. A “general power of appointment” is not 
converted into a “special power of appointment” by 
reason of spendthrift provisions protecting the in¬ 
come during the lifetime of the donee of the 
power.SO The rights of a donee of a general power 
are not lessened by the donor’s insertion of pro¬ 
visions to take effect oniy in default of appoint¬ 
ment. Accordingly, a gift over to per sons who 
are to take in the event that a general power of 
appointment is not exercised by the donee does not 
of itself cut down or restrict the extent of the 
power, but there must, in addition, be a ciear intent, 
expressed or implied, that the donor meant to give 
only a special or limited power .^2 

IVJiat property^ estates, or interests are included 
in a power of appointment is a matter of construe- 
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tion, and necessarily depends on the terms of the in- 
stniment creating the power.^s 

b. To Whom Appointment May Be Made 

(1) In general 

(2) Under special or limited power 
(1) In General 

A general power of appointment may be exercised by 
the donee to or for the benefit of himself or any other 
person or persons, notwlthstanding precatory expres- 
slons In the instrument by which the power was created. 

A general power of appointment may be exercised 
by the donee to or for the benefit of himself^^ or 
any other person or persons,^ 6 notwithstanding pre¬ 
catory expressions in the instrument by which it was 
created and so he may exercise it in favor of his 
creditorSjS*^ or appoint to his estate,^^ or mingle 
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79. Cal.—^Dallapi v. Campbell, 114 
P.2d 646, 46 Cal.App.2d 641. 
sa U.S.—Estate v. Commis- 
sioner of Interna! Revenue, C.C.A. 
4, 114 F.2d 760. 

Pa.—In re Miller^s Trust, 169 A. 
362, 313 Pa. 18. 

81. Mass.—^Piduciary Trust Co. v. 
Mishou, 76 N.E.2d 3, 321 Mass. 
615. 

89. N.J.—^Marx v. Rice, 66 A.2d 48, 
1 N.J. 674—^Hood V. Francis, 44 
A.2d 182, 137 N.J.Eq. 200. 

83. N.T.—^In re Reese*s Estate, 70 
N.T.S.2d 81, modlfled on other 
grounds In re Reese's Wlll, 87 
N.T.S.2d 607, 276 App.Div. 37— 
Irving Trust Co. v. Hartmann, $ 
N-,Y.S.2d 387. 

49 C.J. p 1265 note 46. 
mtent to malce complete dlspositlon 
Trust provision with respect to 
power of appointment given to set- 
tlor^s dau^hters as benefleiaries, 
when construed in light of donor's 
Intent to make a dlsposition which 
in any reasonable contingency would 
be complete, gave each daughter 
power to appoint with regard to ali 
that portion of principal which her 
issue might otherwise receive at 
termlnation of trust.—Wooster v. 
■Union & New Haven Trust Co., 43 A. 
2d 734, 132 Conn. 309. 

84b U.S.—Clauson v. Vaughan, C.C. 
A.Me., 147 lF.2d 84—Commissioner 
of Intemal Revenue v. Solomon, 
aCwAS, 124 P.2d 86. 

Ohio.—Corpus Juris cited In In re 
Howald*s Trust, 29 N.B.2d 675, 
682, 65 Ohio App. 191. 

49 aj. p 1261 note 83. 

What constitutos general power see 
supra § 6. 

Effect of surrounding drcumstances 
Explicit provision by donor of 
power for devolution of the property 
in event of nonexercise of the pow¬ 
er, in connection with other circum- 


stances, may indicate intent that 
donee shall not appropriate the ap- 
pointive property to his own estate, 
but circumstances of postnuptial 
trust indenture giving wife power 
of testamentary appointment and 
husband power in event she did not 
exercise such power, did not mani- 
fest such intent.—^Fiducisj^r Trust 
Co. V. Mishou, 76 N.E.2d 3, 321 Mass. 
615. 

85. U.S.—Clauson v. Vaughan, C.C. 
A.Me., 147 F.2d 84—Commissioner 
of Internal Revenue v. Solomon, 
C.C.A,3, 124 P.2d 86. 

Del.—^McDaughlin v. Industria! 
Trust Co., 42 A.2d 12, 28 Del.Ch. 
275. 

N.J.—^Pennsylvania Co. for Insur¬ 
ance on Lives and Granting An- 
nuitles v. Kelly, 34 A.2d 538, 134 
N.J.Eq. 120—^Frown v. Fidelity 
Union Trust Co., 9 A.2d 311, 126 
N.J.EQ. 406. 

N.T.—U. S. Trust Co. of New York 
V. Wenzell, 19 N.Y.S.2d 448, 173 
Misc. 998, affirmed 18 N.Y.S.2d 
1001, 268 App.Div. 1046, appeal de- 
nled 19 N.Y.S.2d 770, 269 App.Div. 
713, affirmed 30 N.B.2d 727, 284 
N.Y. 693—Central Hanover Bank 
& Trust Co. V. Brown, 73 N.Y.S. 
2d 282—Geneva Trust Co. v. Sili, 
27 N.Y,S.2d 289. 

Pa.—^In re Scotis Estate, 44 A.2d 
323, 158 Pa.Super. 138, affirmed 46 
A.2d 174, 363 Pa. 675. 

Wash.—^In re Lidston's Estate, 202 
P.2d 269, 32 Wash.2d 408. 

49 C.J. p 1261 note 84, 

Dlscretiou 

Donee of general power of ap¬ 
pointment may turn stream of do- 
nor's muniflcence to any person or 
point withln donee^s discretion.—^De 
Charette v. De Charette, 94 S.W.2d 
1018, 264 Ky. 525, 104 A.L.R. 1456. 
Persons entttled under laws of suo- 
oesBlon 

A provision in will of resident of 
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another state exercising power of 
appointment which was created in 
the forum and subject to the law of 
the forum, that if any trusts pro- 
vided for in will be held invalid, 
portions of estate included therein 
and other property not disposed of 
should pass according to laws of 
succession of such other state, was 
a valid exercise of the power.— 
Chase Nat Bank of City of New 
York V. Central Hanover Bank & 
Trust Co., 39 N.Y.S.2d 641, 265 App. 
Div. 434. 

88. N.Y.—^Matter of McDonald, 157 
N.Y.S. 486, 92 Misc. 680, 16 Mills 
Surr. 376, affirmed 169 N.Y.S. 1126, 
173 App.Div. 983. 

Word *^eq.uest,’' as used In a pow¬ 
er, with respect to persons to whom 
appointment may be made, may be 
used as a command or an intreaty 
depending on the context in whicli 
the Word is asserted, and the cir¬ 
cumstances attendant on its use, but 
the real test is whether or not the 
donor of the power intended by his 
language to control the disposition 
of his property.—^Marx v. Rice, 65 
A2d 48, 1 N.J. 674. 

87. U.S.—Clauson v. Vaughan, C.C. 
AMe., 147 P.2d 84—Commissioner 
of Internal Revenue v. Solomon, 
C.C.A3, 124 F.2d 86. 

Del.—^McLaughlin v, Industrial 

Trust Co.. 42 A2d 12, 28 DeLCh. 
275. 

Md.— Wyeth v. Safe Deposit & Trust 
Co. of Baltimore, 4 A2d 763, 176 
Md. 369. 

N.J.—^Pennsylvanla Co. for Insur¬ 
ance on Lives and Granting An- 
nuities v. Kelly, 34 A2d 538, 134 
N.J.Ba. 120. 

Ohio.—Corpus Juris dted Iu In re 
Howald*s Trust, 29 N.E.2d 675, 
582, 65 Ohio App. 191. 

49 aJ. p 1262 note 86. 

88. U.S.—Clauson v. Vaughan, C.C. 
AMe., 147 F.2d 84—Commissioner 
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the subject matter therewith so as to subject the 
property to liability for his debts^^ or to the pay- 
ment of legades.^^ According to some decisions, 
however, tmless expressly authorized, the donee has 
no power to appoint for the payment of his debts,^^ 
or to his own estate.^^ 

Deceased persons. A power of appointment may 
not be exercised in favor of a deceased person.®^ 

(2) Under Special or Limited Power 

(a) In general 

(b) Children, issue, or descendants 

(c) Other relatives and relations 

(a) In General 

Where a power of appointment Is not general, but 
limited to certain beneficlarles or to a certain class of 
beneflciarfes, It can be exercised oniy In favor of such 
beneflciaries or class, and any attempt to exercise It In 
favor of others Is void. 

Where a power of appointment is not general, but 
limited to certain beneficiaries or to a certain class 
of benehciaries, it may and must be exercised in 


favor of such beneficiaries or class, and any attempt 
to exercise it in favor of others is void,®4 at least 
in so far as the power is exceeded, as discussed 
infra § 47, whether the appointment is made di- 
rectly or indirectly in favor of a stranger.®® Thus, 
an attempt to exercise such a power wholly or par- 
tially in favor of the donee himself or of his estate 
is invalid, if he is not within the specified class of 
beneficiaries;®® and so is an attempt to exercise it 
in favor of the parent®'^ or the children or other 
descendants®® of a beneficiary. 

Corporations. An appointment may be made to a 
Corporation under a power to appoint to any “per- 
son.”®® A power to appoint to a Corporation au- 
thorizes an appointment to a municipal Corporation,! 
or to a Corporation to be formed under directions 
contained in the instrument executing the power.® 

(b) Children, Issue, or Descendants 

A power to appoint property to or among the chil- 
dren generally, or partlcular children, of a donor, donee, 
or other designated person ordlnarily does not authorize 
elther a general or partiai appointment to his grandchil- 


of Intemal Revenue v. Solomon, 
C-CLAuS, 124 F.2d 86. 

Del.—^McLiaughlin v. IndustriaI 

'frust Co., 42 A.2d 12, 28 Del.Ch. 
278. 

Masa.—Fiduciaxy Trust Co. v. MIs- 
Hou, 75 N.K2d 3, 321 Mass. 615— 
Oardeld v. State St. Trust Co.. 70 
lSr.K2d 705, 320 Mass. 646, 169 A. 
Ii-R. 719. 

N.J.—Pennsylvania Oo. for Insur¬ 
ance on Iiives and Grantlnsr An- 
nuitles v. Kelly, 34 A.2d 538, 134 
120 . 

N.T.—^In re Caznp's Estate, 64 N.T.S. 
2d 755. 

Ohio.—Cozpiui Jtccis dted In In re 
Howald*s Trust, 29 N.E2d 676, 
582, 65 Ohio App. 191. 

Pa.—In re Scottfs Estate. 44 A.2d 
323. 158 PaSuper. 138, affirmed 46 
A.2d 174, 363 Pa. 675—In re Ha- 
S^en^s Estate, 85 Pa.Super. 123, af- 
flrmed 132 A. 175, 285 Pa. 326— 
In re ■Weaver's Estate. Orph., 30 
North-Co. 126—^In re Refowlch's 
Estate. Orph., 43 Sch-Legr-Hec. 152. 

89. Ohio.—Corpus Jozls oited in In 
re Howald's Trust, 29 NJBI.2d 575, 
582, 65 Ohio App. 191. 

49 C.J. p 1262 note 87. 

80u Pa.—^In re Pomey, 124 A- 424, 
280 Pa 282. 

49 CJT. p 1262 note 88. 

81- TT.S.—^Leser v. Bumet. C-CLA, 
46 fF.2d 756. 

Md.—LamMn v, Safe Deposit & 
Trust Co. of Baltimore, 64 A.2d 
704—Connor v. O^Hara, 53 A.2d 
33, 188 Md. 527. 

90. Md.—Tjamkln v. Safe Deposit & 
Trust Ca of Baltimore^ 64 A.2d 
T04. 


93. 77. S.—Corpus Jlixls dted In 
MacBryde v. Burnett, D.C.Md., 45 
F.Supp. 461, 454, reversed on other 
^ounds, C.C.A., Parker v, Mac¬ 
Bryde, 132 P.2d 932, certiorari de- 
nied MacBryde v. Parker, 63 S.Ct. 
859, 318 U.S. 779, 87 KEd. 1147 
and MacBryde v. Davidgre, 68 S.Ct 
869, 318 U.S. 779, 87 L.Ed. 1147. 

49 C.J. p 1265 note 44. 

Death of benefLclary as termlnating 
power see supra § 17. 

94. y.S.—Clauson v. Vaughan, C. 
C.AMe., 147 F.2d 84—Commisslon- 
er of Internal Revenue v. Solomon, 
aC.A3. 124 F.2d 86. 

Mass.—^Pltman v, Pitman, 60 N.B.2d 
69, 314 Mass. 465, 160 A.L.R. 609. 
49 C-J. P 1262 note 90. 

What constitutes special or limited 
power see supra 5 6. 

Appointment held valld 
N.T.—In re Bppl^s WUl, 64 N.T.S. 
2d 471. 

Bffeot of statutory presumptlon 
Where special power of appoint¬ 
ment llmlts class in whose favor ap¬ 
pointment may be made, and Ineligrl- 
ble appolntees designated in wlU of 
donee of power survive donee, not; 
even statutory presumptlon that 
provislon in wlll constitutes exercise 
of power of appointment will give 
validlty to purported exercise of 
power.-In re Davis, 59 N’.T.S.2d 
607, 186 Misc. 397. 

Payment of labor performed 
Where deed gave grantee llfe es¬ 
tate wlth power to dispose of prop¬ 
erty for her own needs, and reclted 
understandins that after grantee’8 
death all grantee^s property should 
sro to grantor'» heirs, as grantee 
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“shall see llt,*' grantee’s devlse of 
property received under the deed to 
person who was not grantor*s heir 
could not be sustained on theory 
that devlse was in payment of labor 
performed for benefit of grantee 
during her llf etlme.—^Roberts v, 
Handleman, 180 S.W.2d 674, 352 Mo. 
980. 

Credltors 

The donee of a special power is 
recLUlred to exercise the trust as 
stlpulated and cannot appoint to 
donee*s credltors.—^Rlggs v. Barrett, 
32 N.B.2d 382, 308 Ill.App. 649— 
Rlggs V. Barrett, 32 N.B.2d 392, 308 
ni-App. 671. 

96. Tenn.—^Herrick v. Fowler, 67 S. 

W. 861, 108 Tenn. 410. 

49 C.J. p 1262 note 92. 

96. Ohio.—Shank v. Dewltt, 6 N.E. 
265, 44 Ohio St. 237. 

49 C.J. p 1262 notes 94, 95. 

97. Pa.—Salter v. HoweU, 15 Serg. 
& R. 188. 

49 C.J. p 1262 note 96. 

98. Ala.—^Thorlngton v. Hali, 21 So. 
386, 111 Ala. 323, 66 Am.S.R. 54. 

49 C.J. p 1268 note 97. 

99. N.T.—^Parmers' L. & T. Co. v. 
Shaw, 107 N.T.S. 337, 56 Misc. 
201, affirmed 111 N.T.S. 1118, 127 
App.Div. 666. 

1. Hjr.—Guild V. Newark, 99 A 
120, 87 N.J.Ea. 38. 

2. N.T.—^Maynard v. Farmers* L. 
& T. Co., 197 N.T.S. 626. 119 Misc. 
503, affirmed 203 N.T.S. 83, 208 
App.Div. 112, affirmed 144 N,E. 
905, 238 N.Y. 692. 
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dren or remoter descendants, but a power to appoint to 
or among the issue or descendants of a designated per- 
son usually authorizes an appointment to any of h^s 
descendants, of any degree of remoteness. 

Except when otherwise provided by statute,3 a 
power to appoint property to or among the chiidren 
generally, or particular chiidren, of a donor, donee, 
or other designated person does not authorize either 
a general or partial appointment to }iis grandchil- 
dren or remoter descendants,^ or to any other per¬ 
son,5 even though there are no chiidren living at 
the time the power is attempted to be executed,® 
unless an intention to include grandchildren or 
other descendants is manifest from the instrument 
creating the powerJ Power to appoint to chiidren 
does not include the spouse of a child.* 

Issue or descendants* A power to appoint to or 
among the issue or descendants of a designated per¬ 
son authorizes an appointment to any of his de¬ 
scendants, of any degree of remoteness,^ unless the 
context or other provisions of the instrument in 
which it is used, and such circumstances as may 
legitimately bear in that direction, show the term 
to have been used in the more restricted sense of 
^*children.”^o Where a power of appointment is 
created in favor of a particular person “or” his 
issue or descendants, it has been held that the word 
“or” is to be taken in a discretionary, rather than 
a substitutional, sense, and that the power may be 
exercised in favor of the issue or descendants to 
the exclusion of the designated person.il A power 
to appoint to or among the issue of such chiidren 
of a designated power as may die before him is 
improperly exercised by an appointment to the is¬ 
sue of living children.^2 


(c) Other Relatives and Relations 

Where a donee has an exclusive power to appofnt 
to or among the relativea or relations of himself or an- 
other, the power extends to remote relatives, and Is not 
confined to the next of kin. 

Where a donee has an exclusive power to appoint 
to or among the relatives or relations of himself 
or another, the power extends to remote relatives, 
and is not confined to the next of kin.^^ Where, 
however, the donee has a nonexclusive or merely 
distributive power to appoint among relatives, and 
not among such of them as he thinks proper, he is 
confined in his appointment to the next of kin 
within the statute of descent and distribution.^^ 
Under a power given the donor’s daughter to ap¬ 
point to the donor^s relations of the “full-blood,” 
appointment is permissible only to the donor^s 
brothers and sisters, and an attempted appointment 
of the chiidren and grandchildren of a cousin of 
the donee is invalid.^5 A bequest of a life bene- 
ficiary to his nephews is within the donee's power 
of appointment to “kindred.”^® 

Family, The term “family,” as used in a power 
to give to any of the male descendants of the “fam¬ 
ily” of a testator bearing his sumame, has been held 
to mean “chiidren” of the testator.i^ 

Nephews and nieces. A power to appoint to or 
among nephews and nieces does not extend to 
grandnephews and grandnieces.^* 

c. Shares to Be Appointed, and Sdection, 
Equality, and Exclusion of Appointees 

Powers of appointment to a class are either exclif- 
slve or nonexclilsive, and the shares to be appointed and 
the donee'8 rfght to select or exclude appointees depend 


3. Ala.—^Tiioringrton v, Hali, 21 So. 
336, 111 Ala. 323, 56 Am.S.R. 54. 

49 O.J. p 1263 note 6. 

4. Pa.—^In re Miller*s Trust, 48 Pa. 
Dist. & Co. 659. 

49 C.J. p 1263 note 7. 

5. Pa.—In re Lewis' Estate, 49 Pa. 
Dlst. &Co. 173, modiUed on other 
grounds 37 A.2d 482, 349 Pa. 671— 
In re MiZler's Tnist, 48 Pa.Dist. 
& Co. 659. 

49 C.J. p 1263 note 8. 

Chiidren of second marriasre 
Pa.—In re Mlller's Trust, supra. 

49 C.J. p 1263 note 8 [a]. 

6- Mo.—^Von Behrn v. Stoeppel- 
mann, 226 S.W. 876, 286 Mo. 73. 

49 C.J. p 1263 note 9. 

7- Mo.—^Von Behm v. Stoeppelmann, 
226 S.W. 876, 286 Mo. 73. 

49 C.J. p 1263 note 10. 

8- Va.—^Knigrht v. Tarbrougrh, Gilm. 

27, 21 Vfiu 27. I 
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9. Mass.—^Leverett v. Rivers, 94 N. 
E. 470, 208 Mass. 241. 

49 C.J. p 1264 note 16. 

Uaeal desoendaats 
Under a power to appoint among 
the llneal descendants. of a certain 
person, the appointment need not be 
made to immediate llneal descend¬ 
ants.—^In re Lewis' Bstates, 112 A. 
464, 269 Pa. 379, 13 A.Ii.R. 1063. 
Appointment to hushaad 
An appointment by paragraph of 
will creating trust for beneflt of tes¬ 
tatrix’ husband duidng his lifetime, 
with remalnder to her daughter, or, 
if daughter predeceased husband, to 
her issue In egual shares, was In- 
effective as exceeding power given 
testatrix by her father’s wlll to dls- 
pose of Principal of trust fund 
among her survlving issue by her 
will.—^In re Slocum’s Estate, 81 N.Y, 
S.2d 120, 192 Misc. 1026. 

10. ISr.T.— -Drake v. Drake, 32 N.E. 
114, 134 N.Y. 220, 17 LJELA, 664. j 
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11. M.T.—Hillen v. Iselin, 39 N.B. 
368, 144 N.T. 366—Drake v. Brake, 
32 N.B. 114, 184 N.T. 220, 1? KR- 

A. 664. 

12- Fa.—^In re Potterairs Estate, 2 
PaDist. 146. 

13. Ohio.—Williams v. Burrows, 1 
Ohio Dec. (Reprint) 218, 4 West. 
L..J. 627. 

R.I.—Hullng V. Penner, 9 R.L 410. 

14. M.H.—■Varrell v. Wendell, 20 
]Sr.H. 431. 

49 C.J. p 1266 note 38. 

15. N.T.—In re S]£idmore's Estate, 
266 N.T.S. 312, 148 Misc. 569. 

lA N.T.—^In re Carroirs Will, 8 N. 

B. 2d 864, 274 N.T. 288, reargument 
denied 11 N.E.3d 737, 276 NlT. 536. 

17. N.T.—^Dominlck v. ^ayre, 6 N.T. 
Super. 665, 8 N.Y.Lieg.Obs. 278. 

la Pa—Salter v. Howell, 16 Serg. 
& R. 188. 
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on the character of the power as determined from the 
instrument creatlng it. 

Powers of appointment to a class are either ex- 
clusive or nonexdusive,^® and the shares to be ap- 
pointed and the donee^s right to select or exclude 
appointees depend on the character of the power as 
determined from the instrument creating it.^® 

Under exclusive power. A power is exclusive 
when there is granted to the donee the right to 
appoint to any of the designated objects to the 
exclusion of others and so such a power may be 
exercised by the donee by appointing to such of the 
objects, excluding others, and in such share, as he 
may see 

Under nonexclusive power. A power of appoint¬ 
ment is nonexclusive when no right of selection 
among the objects or of exclusion of any of them 
is given to the donee.^s So, under a power contain- 
ing no words of exclusion, the property must be 
so distributed, if the power is exercised, that ali 


the objects shall have some portion of it,24 and 
the exclusion of any member of the designated class 
in making the appointments invalidates the at- 
tempted exercise of the power,25 Unless an inten- 
tion is shown in the instrument creating a nonex¬ 
clusive power of appointment that the appointees 
shall take equally,®® the donee may appoint such 
shares as he thinks fit,27 subject to the rules relating 
to illusory appointments as discussed infra § 45. 

d. Estates or Interests to Be Appointed 

Generali/, the donee of a power of appointment can 
appoint such an estate or tnterest oniy as is authorized 
by the Instrument creating the power, and not a greater 
or lesser one; but, If there Is no restriction as to the 
estate or Interest to be raised by the execution of the 
power, or if the matter is expressi/ left to the discre- 
tion of the donee, he may appoint any estate or Interest 
which the donor of the power couid have created or 
transferred. 

As a general rule, the donee of a power of ap¬ 
pointment can appoint such an estate or interest 


19- Ky.—^Barrett v. Barrett, 179 S. 
W. 396, 166 Ky. 411, L..R.A.1916D 
493. 

Me.—^Moore v. Emery, 18 A.2d 781, 
137 Me. 269. 

N.J.—^National State Bank of New- 
ark V, Morrison, 70 A.2d 888, 7 
N.J.Super. 333. 

20. N-J.—^National State Bank of 
Newark v. Morrison, supra. 

Bzinress or implied power 

Trustee*s power to discriminate as 
to amount of benefit to be received 
by any person from exercise of 
power by trustee may be expliclt 
or impllclt.—^In re Skidmore's Es¬ 
tate, 266 N.Y.S. 312, 148 Misc. 569. 

21. Ky.—^Barrett v. Barrett, 179 S. 
W. 396, 166 Ky. 411, L..R.A.1916D 
493. 

Me.—^Moore v. Emery, 18 A.2d 781, 
137 Me. 259. 

N.J.—Corpus Jnzls auoted in Hop- 
kins V. Dimock, 48 A.2d 204, 206, 
134 N.J.Bq. 434, affirmed 52 A.2d 
863, 140 N,J.Eq. 182—Corpus Juris 
guoted iu National State Bank of 
Newark v. Morrison, 70 A.2d 888, 
891, 7 N.J.Super. 333. 

N.T.—^In re Skldmore^s Estate, 266 
N.T.S. 312, 148 Mlsc. 669. 

49 CJ. p 1266 note 50. 

22. Me.—Moore v. Emery, 18 A.2d 
781, 137 Me. 269. 

N.J.— Corpus Juris gtuoted lu Hop- 
kins V. Dimock, 48 A.2d 204, 206, 
134 N.J.Eq. 434, affirmed 52 A.2d 
853, 140 N.J.Ea. 182— Corpus Juris 
quoted in National State Bank of 
Newark v. Morrison, 70 A.2d 888, 
891, 7 N.J.Super. 333. 

49 C.J. p 1265 note 50. 

Sffect of statutes 

(1) Statutes providing for equal- 


ity among beneficlaries of power, 
wliere donor falis to specify share 
of each and permittlng donor to em- 
power trustee to discriminate, were 
held applicable only to nonexclusive 
powers.—^In re Skidmore*s Estate, 
266 N.Y.S. 312, 148 Mlsc, 669. 

(2) ‘Tersons so designated," as 
used in statute providlng that, 
where power provides for dlstribu- 
tion of estate between "persons so 
designated" as trustee may thlnk 
pro per, trustee may give entlre es¬ 
tate to one or more, refers only to 
persons designated by donor.—^In re 
Skldmore's Estate, supra. 

23. Cal.— Corpus Juris quoted in In 
re Sloan's Estate, 46 P.2d 1007, 
1018, 7 Cal.App.2d 319. 

Ky.—^Barrett v. Barrett, 179 S.W. 

396, 166 Ky. 411, L.R,A.1916D 493. 
Me.—^Moore v. Emery, 18 A.2d 781, 
137 Me. 259. 

N.J.— Ooxpud Juris quoted in Hop- 
kins V. Dimock, 48 A.2d 204, 206, 
134 N.J.Bq. 434, afflrmed 62 A.2d 
853, 140 N.J.Eq. 182— Corpus Juris 
quoted in National State Bank of 
Newark v. Morrison; 70 A.2d 888, 
891, 7 N.J.Super. 333. 

Pa.— Corpus Juris quoted lu In re 
Sinnott*s Estate, 165 A. 244, 246, 
310 Pa. 463. 

49 aj. p 1266 note 62. 

24. Cal.— Corpus Juris quoted lu In 
re Sloan*s Estate, 46 P.2d 1007, 
1018, 7 CaJ.App.2d 319. 

N.J.— Corpus Juris quoted In Hop- 
kins V. Dimock, 48 A.2d 204, 206, 
134 N.J.Bq. 434, aifirmed 62 A.2d 
853, 140 N.J.Eq. 182— Corpus Juris 
quoted lu National State Bank of 
Newark v. Morrison, 70 A.2d 888, 
891, 7 N.J.Super. 333. 

Pa.—Corpus Juris quoted In In re 
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Slnnotfs Estate, 165 A. 244, 246, 
310 Pa. 463. 

49 C.J. p 1266 note 62. 

25. TJ.S.—^Parker v. MacBryde, C.C. 
A.Md., 132 P.2d 932, certiorari de- 
nied MacBryde v. Parker, 63 S.Ct. 
869, 318 U.S. 779, 87 L.Ed. 1147 
and MacBryde v. Dalvidge, 63 S. 
Ct. 859, 318 lU.S. 779, 87 L.Bd. 
1147. 

Cal.— Corpus Juris quoted In In re 
Sloan*s Estate, 46 P.2d 1007, 1018, 
7 Cal.App.2d 319. 

N.J.— Corpus Juris quoted in Hop- 
kins V. Dimock, 48 A.2d 204, 206, 
134 N.J.Bq. 434, aifirmed 52 A.2d 
853, 140 N.J.Eq. 182— Corpus Juris 
quoted lu National State Bank of 
Newark v. Morrison, 70 A.2d 888, 
891, 7 N.J.Super. 333. 

Pa.— Corpus Juris quoted in In re 
Sinnotfs Estate, 165 A. 244, 246, 
310 Pa. 463. 

49 C.J. p 1266 note 53. 

26. N.J.— Corpus Juris quoted in 
Hopfcins V. Dimock, 48 A.2d 204, 
206, 134 N.J.Bq. 434, affirmed 62 

.A.2d 863, 140 N.J.Bq. 182— Corpus 
Juris quoted in National State 
Bank of Newark v. Morrison, 70 
A.2d 888, 891, 7 N.J.Super. 333. 

Pa.— Corpus Juris quoted in In re 
Sinnotfs Estate, 165 A. 244, 246, 
310 Pa. 463. 

49 C.J. p 1266 note 64. 

27. N.J.— Corpus Juris quoted in 
Hopkins v. Dimock, 48 A.2d 204, 
206, 134. N.J.Eq. 434, afflrmed 62 
A.2d 853, 140 N.J.Eq. 182— Corpus 
Juris quoted lu National State 
Bank of Newark v. Morrison, 70 
AJ2d 888, 891, 7 N.J.Super. 333. 

Pa.— Corpus Juris quoted In In re 
Sinnott's Estate, 165 A. 244, 246, 
310 Pa. 463. 

49 C.J. p 1266 note 55. 



72 C.J.S. 


P0WEB8 


§ 24 


only as is authorized by the instrument creating^ 
the power, and not a greater or lesser one.28 If, 
however, there is no restriction as to the estate or 
interest to be raised by the execution of the power, 
or if the matter is expressly left to the discretion 
of the donee, he may appoint any estate or interest 
which the donor of the power could have created or 
transferred.2^ Accordingly, where the power is 
general, the donee of the power may appoint to 
various persons in varying amounts.^^^ 

Estatcs in fee. An unrestricted power to ap¬ 
point or dispose of property authorizes the appoint- 
ment of a fee or absolute interest, although no 
words of inheritance are contained in the power 
but a fee cannot be appointed where the power au¬ 
thorizes the appointment of a less estate only.32 

Limited e stat es. Whether a donee having a power 
to appoint absolutely may carve out a lesser es¬ 
tate or interest depends on the application of the 
nile of reasonable construction.33 Generally, where 
a power to dispose of property is a general one, 
inferior estates or interests may be legally con- 
veyed.34 Accordingly, under a general power to 
appoint, or a power to appoint limited merely as 
to the objects, the donee is not restricted to an ap¬ 
pointment in fee simple, but may appoint lesser or 


qualified estates in the subject matter ,*35 but the 
rule may be otherwise where the appointment of a 
lesser estate is inconsistent with the terms and in- 
tent of the power,^6 and, if the power expressly or 
by ciear implication requires that an estate in fee, 
and no other, shall be appointed, a less estate than a 
fee cannot be given by the donee,^7 and so it would 
seem that, where the class of objects of a special 
power contains but one member at the time the 
power is executed, the donee has no authority to ap¬ 
point an estate less than a fee.^^ It has been held 
that the assertion that, in the absence of express 
prohibition, the power to appoint a fee includes the 
power to appoint a lesser estate is not a rule of 
universal application but at most a doctrine of equity 
limited to particular cases, which must be applied 
with consideration of its effect on the intent and 
purpose of the donor, the nature of the power, and 
the special circumstances.^® 

Appointments in trust. Under a power of ap¬ 
pointment, either general or special, containing no 
restriction as to the nature of the estate to be raised, 
the donee is not limited to an appointment of the 
legal estate, but may execute the power by an ap¬ 
pointment in trust for the objects of the power,^® 
except where it appears, either expressly or im¬ 


as. Cozm.—Union & New Haven 
Trust Co. V. Taylor, 60 A.2d 168, 
133 Conn. 221. 

Del.— Coipus Juris dted in Eauita- 
ble Trust Co. v. Foulke, 40 A.2d 
713, 716, 28 Del.Ch, 238— Corpus 
Jtirls dted lu Wilmingrton Trust 
Co. V. Wilmlngton Trust Co., 16 
A.2d 163, 166, 26 Del.Ch. 121. 

Gra.—^Regenta of the University Sys¬ 
tem V. Trust Co., 198 S.K 346, 
349, 186 Ga. 498. 

49 C.J. p 1266 note 68. 

29. Ga.—^Regrents of the University 
System v. Trust Co., supra. 

Neb.—^Massey v. Guaranty Trust 
Co., 6 N.W.2d 279, 142 Neb. 237. 

N.T.—Geneva Trust Co. v. Slll, 27 
N.T.S.2d 289. 

49 aJ. P 1266 note 59. 

30. N.J.—^Hood V. IFrancls, 44 A.2d 

182, 137 N.J.Eq. 200—Brown v. 

Fidelity Union Trust Co., 9 A.2d 
311, 126 N.J.Eq. 406. 

31. Ga.— Corpus Juris quoted in Re- 
gents of the University System 
V. Trust Co., 198 S.K 346, 349, 186 
Ga. 498. 

49 C.J. p 1267 note 60. 

32. Ga.— Corpus Juris quoted in 
Regents of the University System 
V. Trust Co., 198 S.E. 346, 349, 186 
Ga. 498. 

Md.—Cooke v. Husbands, 11 Md. 492. 

33. N,J.—National State Bank of 
Newark v. Morrison, 76 A.2d 916, 
9 N.J.Super. 652. 


34. Ky ,—Sammons v. Warfield Nat- 
ural Gas Co., 201 S.W.2d 719, 304 
Ky. 548. 

35. Del.—Wilminfirton Trust Co. v. 
Wilmlngrton Trust Co., 15 A.2d 
153, 26 DeLCh. 121-^r3?us Juris 
dted lu Wilmlngton Trust Co. v. 
Wllmingrton Trust Co., 180 A, 697, 
602, 21 Del-Ch. 102, modified on 
other grounds 186 A. 903, 21 Del. 
Ch. 188. 

Ga.—Corpus Juris quoted in Regrents 
of the University System v. Trust 
Co., 198 S.E. 345, 349, 186 Ga. 498. 

Neb.—^Massey v. Guaranty Trust 
Co., 5 N.W.2d 279, 142 Neb. 237. 

N.J.—National State Bank of New¬ 
ark V, Morrison, 76 A-2d 916, 9 N. 
J.Super. 552. 

N.T.—In re Hart*s Wlll, 28 N.T.S.2d 
781, 262 App.Div. 190, appeal 

grranted 44 N,B.2d 620, 289 N.T. 
646—Corpus Juris dted lu In re 
Jackson’s Estate, 26 N.T.S.2d 102, 
111, 175 Misc. 882, afflrmed In re 
Jackson*s WiU, 30 N.T.S.2d 840, 
262 App.Div. 997, motlon denied 
Jackson v. Jackson, 39 N.E.2d 309, 
297 N.T. 854. 

Pa.—^In re Lewis' Estate, 49 Fa.Dlst. 
& Co. 173, modified on other 
srrounds 37 A.2d 482, 349 Pa. 671— 
In re Adamson’s Estate, 30 Pa. 
Dist. & Co. 476, 

49 C.J. p 1267 note 62. 

A partlal euerdse of a power is 

not invalid merely because it does 
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not exhaust the power.—Welch v. 
Morse, 81 N.E.2d 361, 323 Mass. 233, 
4 A.Ii.R.2d 913. 

36. N.J.—^National State Bank of 
Newark v. Morrison, 76 A.2d 916, 
9 N.J.Super. 552. 

37. Conn.—Union & New Haven 
Trust Co. V. Taylor, 50 A.2d 168, 
133 Conn. 221. 

Ga.—Corpus Juris quoted lu Re- 
gents of the University System v. 
Trust Co., 198 S.E. 345, 360, 186 
Ga. 498. 

Ky.—^Bames v. Graves, 82 S.W.2d 
297, 269 Ky. 180. 

49 C.J. p 1267 note 63. 

38. Ga.—Corpus Juris quoted lu 
Regrents of the University System 
V. Trust Co., 198 S.E. 346, 360, 
186 Ga. 498. 

49 C.J. p 1267 note 64. 

39. N.T.—^In re Eennedy^s Wlll, 18 
N.B.2d 146, 279 N.T. 265. 

Sedsiou ooustrued 
It has been held that the court in 
Matter of Kennedy^s WiU, supra, did 
not Intend to Jettlson the well- 
understood rule that the power to 
appoint a fee Includes the power to 
appoint a lesser estate, but merely 
held the rule Inappllcable to the 
particular state of ,facts then before 
it.—In re Hart's WiU, 28 N.T.S.2d 
781, 262 App.DIv. 190, appeal grant- 
ed 44 N.E.2d 620, 289 N.T. 646. 

40. Eia.—Corpus Jtiris dted lu 
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pliedly, from the instmment creating the pOTA^er that 
the donor intended the appointees to take, not in 
trust, bnt absolutely.^l On the other hand, where 
the instrument creating a power of appointment 
expressly or by ciear implication provides that the 
appointment shall be made in trust for the objects 
of the power, the donee cannot appoint an absolute 
estate.42 if the power is to appoint in a certain 
manner or to certain persons, or to declare certain 
trusts or uses, the donee can create such trusts only 
as are within the power.^3 

6. Anthority Xhcliided in Power of Appointment 

A power to appoint property may include the power 
to appoint with conditione and chargee attached, or the 
donee may have power to seii the property and divide 
the proceeds, to convey or mortgage the property, or to 
make advancements to or among the objects of the 
power. 

Unless the donor manifests a contrary intent, 
the donee of a general power of appointment may 
make appointments with conditions and charges at- 
tached provided they are lawful in themselves.^^ 
A power to appoint land authorizes in equity, a 
charge thereon for the benefit of an object of the 
power and so a power to appoint to or among 
the members of a designated class is properly exe- 
cuted by appointing the property in fee to one or 
more of the class and charging it with pecuniary 
legacies in favor of the others.^6 

To sell and divide proceeds. A power to appoint 
an estate authorizes an appointment to trustees to 


sell the property and divide the proceeds among the 
objects of the power,unless it appears from the 
instrument creating the power that it was intended 
that the objects of the power should take the prop¬ 
erty itself and not the proceeds thereof.^s 

T 0 convey, Where the intention of the donor, as 
shown by the instrument creating a power of ap¬ 
pointment, can be as effectually carried out by a con- 
veyance as by an appointment, a conveyance by the 
donee is a valid exeeution of the power.'^® 

T 0 mortgage, A general or unrestricted power of 
appointment may validly be exercised by mort¬ 
gage but, where the donee*s right to alienate 
the property is restricted to a sale for reinvestment, 
a mortgage or encumbrance is not authorized.5i 
Where such a mortgage duly exeeuted under an un¬ 
restricted power provides that, in case of a sale 
thereunder, any overplus remaining after paying 
the debt secured thereby shall be paid to the mort- 
gagor, his heirs, representatives, or assigns, or 
otherwise disposes of the surplus or equity of re- 
demption, it is a total appointment under the 
power. 52 In the absence of such provision, how- 
ever, the mortgage is only a pro tanto exercise of 
the power and the balance remains unexecuted.53 

T 0 make advances. A power of appointment may 
expressly or by implication include authority to 
make advancements to or among the objects of 
the power but, in the absence of any such pro¬ 
vision, a nonexclusive power to appoint or divide 
does not authorize the donee to make advances to 


Phipps V. Palm Beach Trust Co., 
196 So. 299, 301. 142 Fla. 782. 

Ga.—Corpus Juris q.uoted in Reg-ents 
of the TJniverslty -System v. Trust 
Co., 198 S.K 845. 350, 186 Ga. 498. 
Neb.—^Massey v. Guaranty Trust Co., 

5 N.'W.2d 279, 142 Neb. 237. 

N.J.—^Marx v. Rice, 65 A.2d 48. 1 
N.J. 574—Corpus Juris guoted in 
National State Bank of Newark 
V. Morrison. 75 A.2d 916, 919. 9 
N.J.Super. 662. 

N.Y.—In re Hart*s Wni, 28 ]Sr.T.S.2d 
781, 262 App.Div. 190, appeal 

granted 44 N.B.2d 620, 289 N.Y. 
646—^In re Pinu^cane^s Will, 82 N. 
Y.S.2d 471, 193 Misc. 439—In re 
L»ichtenstein's Estate, 30 N.Y.S.2d 
465, 177 Mlsc. 320—In re Colt*s 
Estate. 278 N.Y.S. 895, lf54 Misc, 
843. 

Ea-—^In re Lewis* Estate, 49 Pa.Dist. 

6 Co. 173, modided on other 
«rounds ^7 A.2d 482, 349 Pa. 571— 
In re Adamsbn*s Estate, 30 Pa. 
Blst & Co. 476—^In re Cunning- 
bam^s Estate, 96 Plttsb.Leg.J, 457, 
96 Plttsb.Leg:J. 107. 61 York Leg. 
Rec. 157. 

49 OJ. p 1267 note 66. 


41. Ga.—Corpus Juris guoted In 
Regents of the Uni versi ty System 
V. Trust Co., 198 .S.B. 346, 360, 186 
Ga. 498. 

N.J.—Corpus Juris guoted In Na¬ 
tional State Bank of Newark v. 
Morrison, 76 A.2d 916, 919, 9 N.J. 
Super. 552. 

N.Y.—^In re Flnucane^s Will, 82 N.Y. 
S,2d 471, 193 Misc. 439—In re Van 
Hoesen's Will, 67 N.Y.S,2d 603. 

49 C.J. p 1267 note 67. 

42. Va.—^Morriss v. Morrlss, 83 

GratL 61, 74 Va. 61. 

49 C.J. p 1268 note 68. 

43. Pa.—^In re Ingersoll, 31 A. 858, 
869, 167 Pa. 536. 

49 C.J. p 1268 note 69. 

44. N.J.—^Marx v. Rice, 66 A.2d 48, 
1 N.J. 674. 

4B, N.Y.—Monjo v. Woodhouse, 78 
N.B. 71, 186 N.Y. 296, 6 L.R.A.,N. 
S., 746, 7 Ann.Cas. 136. 

49 C.J. p 1268 note 73. 

46. Md.—Allder v. Jones, 66 A. 487, 
98 Md. 101. 


Pa.—^Darling v. Edson, 4 Pa.Super. 
498. 

47. N.J.—^Hood V. Francis, 44 A.2d 
182, 137 N.J.Eq. 200. 

49 C.J. p 1268 note 76. 

48. Del.—^Doe V. Vincent, 6 Del. 416. 
49 C.J. p 1268 note 78. 

49. Md.—^Benesch v. Clark, 49 Md. 
497. 

49 C.J. p 1268 note 79. 

Mode of exeeution generally see in¬ 
fra § 38. 

50. N.C.—Hicks v. Ward, 12 S.E. 
318, 107 N.C. 392, 10 L.RA. 821. 

49 C.J. p 1268 note 81. 

51- Va.—^Norris v. Woods, 17 S.E. 
662. 89 Va. 873. 

52. N.G.—Hicks v. Ward, 12 S.E. 
318, 107 N.C. 392, 10 L.R.A. 821. 

49 C.J. p 1269 note 84. 

53. N.C.—^Hicks v. Ward, supra. 

49 C.J. p 1269 note 85. 

5^ Md.—Franke v. Auerbach, 20 A 
129, 72 Md. 580. 

Tenn.—Pate v. Pierce, 4 Coldw. 104. 
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one or some of the objects without any division 
among the others-^s 

f. Purposes of Appointment; Conditions 

A power of appointment cannot be validly exercised 
otherwise than for the purposes intended by the donor, 
as shown by the Instrument creating the power; and, 
where a power Is glven condftionally on the happening 
or nonhappening of a specifled event, it arises oniy on 
the fulflllment of the condition. 

A power of appointment cannot be validly exer¬ 
cised otherwise than for the purposes intended by 
the donor, as shown by the instrument creating the 

power.56 

Power dependent on condition. Where a power 
of appointment or revocation is given conditionally 
on the happening or nonhappening of a specified 
event, it arises only on the fulfillment of the condi- 
tion.S*^ however, the condition is one to be de- 
termined by the exercise of judgment or discre- 
tion, the donee’s decision, if made in good faith, is 
conclusive as to his right to the power.®^ 

§ 25. -Power of Sale or Exchange 

a. In general 

b. Property, estates, or interests included 

c. Estates or interests to be conveyed 

d. Authority incidental to power 

e. Terms of sale 

a. In (General 

The scope and extent of a power of sale or exchange 
are to be determJned from the instrument by whlch the 


power was created, and such a power can be exercised 
only for the purpose, If any, pointed out in the instru¬ 
ment of creation, and on fulflllment of the condition or 
happening of the contlngency on which the power may 
be made dependent. 

The scope and extent of a power of sale or ex¬ 
change are to be determined from the instrument 
by which the power was created.59 

Purpose of sale. A power of sale can be exer¬ 
cised only for the purpose or purposes, if any, 
pointed out in the instrument of creation,®*^ in 
determining which the intent of the donor, as shown 
by the terms of the instrument, govems,®^ although, 
if the purpose or its accomplishment involves the 
exercise of judgment or discretion, the donee, act- 
ing in good faith, is the sole judge thereof.®^ If 
the power is unrestricted or is given for any pur¬ 
pose the donee may deem advisable, it may be exer¬ 
cised in the discretion of the donee. 

Power dependent on condition or contingency. A 
power of sale dependent on a condition or con¬ 
tingency becomes operative on the fulfillment of 
the condition or happening of the contingency,®^ 
but not before such event.®® Thus, a power to 
sell when necessary for the support and main- 
tenance of the donee or another is contingent on 
such necessity;®® but the donee is ordinarily the 
sole judge of whether or not a sale is necessary,®*^ 
unless he acts in bad faith.®® 

b. Property, Estates, or Interests Inchided 

The property, estates, or Interests to. be,Included In, 
or subject to, a power of sale or exchange are to be 


55. Ind.—^B^armer v. Farmer, 93 Ind. 
436. 

56. Mo.—Oozpns atizls dted in 
Gitizens' Bank of Lancaster v. Fo- 
glesongr, 31 S.W.2d 778y 781, 326 
Mo. 681. 

49 C.J. p 1269 note 88. 

57- N.T.—Austin v. Oakes, 23 N.E. 

193, 117 N.Tv •677. 

49 C.J. p 1269 note 90. 

Conditions attacbed to ezecutlon see 
infra 5 41. 

Time of ezecution of power depend¬ 
ent on contingency see infra § 37. 
•tosae” 

Under will that empowered chil- 
dren of testatrix, where they wouid 
leave no survlving “issue,** to dls- 
pose by wlll of one half of Princi¬ 
pal of their share in trust, daughter 
of testatrix validly exercised power, 
notwithstanding she had adopted 
children, since such adoption dld not 
constitute leaving of “issue.”—Mor- 
ton V. American Security & Trust 
Co.. 287 N.T.S. 297. 169 Misc. 166, 
affirmed 295 N.Y.S.' 566, 251 App.DIv. 
81, affirmed 12 K.E.2d 164, 276 N.T. 
476, motlon denied 12 N.B.2d 696, 276 
N.Y. 601. 


58. Mass.—^Krause v. Elucken, 136 
Mdss. 482. 

59. Ky.—^Fennehaker Home for 

Girls V. Board of Directors, Penne- 
baker Home for Girls, 61 S.W.2d 
883, 250 Hy. 44. 

49 C.J. p 1269 note 98. 

Power given by; 

Mortgage or trust deed see 'Mort- 
gages §§ 644-603. 

Wlll see the title WUls S 

1067, also 69 C.J. p 883 note 2-p 
840 note 29. 

Power given to: 

Agent or attorney see Agency § 
114. 

Executor see Ezecutor? . and Ad- 
minlstrators §5 274-296. 

Trustee see the C.J.S. 'title Trusts 
' SS 286-310, also 65 G.J. p 730 
note 16-p 786 ‘note 2. 

Power to sell under power to; 
Appolnt see supra § 24. 

Gharge see infra $ 28. 

Ijease see infra § 27. 

ea. ni.— Fleming v. Mills, 66 N.B. 

373, 182 111. 464. 

49 CJ. p 1272 note 60. 


61. W.Y.—^Dyett v. Central Trust 
Co., 36 N.E. 841, 140 N.Y. 54. 

49 C.J. .p 1273 note 51. 

62. Miss.—^Yates v. Clark, 56 Miss. 

212 . 

63. Ky.—^Busch- v. Rapp, 68 S.W. 
479, 23 Ky.L. 606. 

49 C.J. p 1273.note 53. 

64. Ga.—^Hanp v. Wallln, 20 S.E. 
966, 93 Ga. 811. 

49 C.J. p 1273 note 61. 

Conditions attached to executlon see 
Infra § 41. 

Time of executlon of power depend¬ 
ent on contingency see infra § 37. 

65. 111.—^Rodisch v. Moore, 107 N.E. 
108, 266 111. 106. 

49 C.'J. p 1273 note 62. 

66. HL—Fleming v. Mills, 66 NJB. 
373, 182 111. 464. 

49 6.J. p 1273 note 33. 

67- Pa.—^In re ltomsey> 136 A. 119, 
287 Pa. 448. : 

49 C.J. p 1278 note.64. 

68. Mass.—^Price V. Bassett, 47 N.B. 
243, 16&'Mass. 698. 

Mo.—Scheldt v.‘' Crecelius, 7 ^W. 
412, 94 Mo. 322, 4 Am.5JEt. 384. 
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determlned, by the appllcation pf the ordinary rules of 
construction, from the term of the Instrument by which 
the Power was conferred, viewed, if necessary, in the 
llght of the circumstances surroundlng the creatlon of 
the power. 

The property, estates, or interests to be included 
in, or subject to, a power of sale or exchang'e are to 
be detemiined, by the application of the ordinary 
rules of construction, from the terms of the instru- 
ment by which the power was conferred, viewed, 
if necessary, in the light of the circumstances sur- 
rounding the creation of the power.®^ Property 
specially devised or bequeathed is not included in 
a power given in general terms, in the absence of 
any apparent intention to the contrary;*^® and it 
has been held that a cemetery lot is not included in 
such a power.71 A power of sale is inapplicable 
to property sold by the donor by an executory con- 
tract before the power became effective.72 

After-acquired property or interests. A power 
of sale does not extend to property or interests ac- 
quired by changing investments after the creation 
of the power, ttnless an intent is apparent on the 
face of the instrument creating the power that such 
property or interests shall be includecL'^^ 

c. Estates or Interests to Be Conveyed 

The Interest or estate which may be conveyed under 
a power of sale or exchange Is to be determined from 
the terms of the instrument by which the power was 
created. 

The interest or estate which may be conveyed 
under a power of sale or exchange is to be deter¬ 
mined from the terms of the instrument by which 
the power was created.*^® Where the power is con¬ 
ferred on one to whom an estate for life or other 
particular interest or estate is conveyed or given 


by the same instrument, the donee has power to 
convey only such particular estate,*^® except when 
an intention that a larger interest may be conveyed 
clearly appears, in which case it is ordinarily con- 
strued to authorize the disposal of a fee simple ;77 
and a power to sell property in which another has a 
life estate cannot be exercised to deprive the life 
tenant of his estate without his consent.78 A power 
to sell a fee ordinarily includes the power to sell 
a lesser estate or interest,7® or to grant an ease- 
ment.®0 

d. Authority Incidental to Power 

(1) In general 

(2) To transfer without sale 

(3) To mortgage, pledge, or hypothecate 

(4) To lease or partition 

(1) In General 

The donee of a power of sale generally has incidental 
authority to do such acts as will effectuate the intention 
of the donor, as shown by the instrument creating the 
power; but the donee Is not authorized to deal wlth the 
property otherwise than In accordance wlth the donor’8 
intention. 

The donee of a power of sale has, generally 
spealdng, incidental authority to do such acts as will 
effectuate the intention of the donor, as shown by 
the instrument creating the power and so a 
power to sell includes power to convey,®^ or to 
assign, in the case of a chose in action.®® The 
donee is not, however, authorized to deal with the 
property otherwise than in accordance with the 
donor^s intention.®^ 

To exchange under power of sale, A power to 
sell ordinarily does not include the power to barter 


69. Ga-—■Vernoy v. Roblnson, 66 S. 
S. 928, 133 Ga. 653. 

49 C.J. p 1269 note 96. 

70. Md.—Xoimff V. Twlgrg^, 27 Md. 
620. 

71. R.I.—r>erby v. Derby, 4 ILI. 414. 
79. IT.T.—^Roome v. Philips, 27 N.Y. 

367--Lewis v. Smltb, 9 N.T. 502, 
61 Am-D. 706. 

73. Ky.—^Pritsch v. Enausinsr, 13 S. 
W. 241, 11 Ky.L. 788. 

49 C.J. p 1270 note 2. 

74. Ky.—^Preuser v. Terry, 16 S.W. 
133, 13 Ky.D. 25. 

49 C.J. p 1270 note 3. 

75. Ky.—^Brown v. Harlow, 203 S. 
W.2d 60. 305 Ky. 285. 

49 C.J. p 1270 note 4. 

76. 111.—^EZaufman v. Breckinridge, 
7 N.E. 666, 117 HI. 305. 

49 dJ. p 1270 note 6. 

77. Ky.—^Brown v. Harlow, 203 S.W. 
ad 60, 305 Ky. 284. 

49 CXJ. p 1270 note 7. 


78. Tenn.—Cross v. Buskirk-Rut- 
ledgre Lumber Co., 201 S.W. 141, 
139 Tenn. 79, Ann.Cas.l918D 983. 

79. Pa,—Guss v. Windle, 15 Pa.Dist. 
324. 

8a Del.—Corpus Jtizls dted In 
Hackendom v. Maban, 8 A.2d 794, 
797, 24 DeLCh. 228. 

49 C.J. p 1270 note 11. 

81. Mo.—Corpns Jnrls dted in 
Presbyterian Orphanagre of Mis- 
soxiri V. Eltterlingr, 114 S.W.2d 
1004, 1008, 342 Mo. 299. 

49 C.J- p 1271 note 14. 

82. Tex.—^Hunter v. Eastbam, 69 S. 
W. 66, 916 Tex. 648. 

Conveyanoe and reconveyance 
Where grantor in fee reserved 
power of sale for own benefit, his 
subseuuent conveyanoe to interme- 
diary and reconveyance, for purpose 
of revesting land in grantor, were 
valid,—^Harman v. Hurst, 163 A. 24, 
160 Md. 96. 


Blghts of remalndennan 

(1) Where grantor conveyed prop¬ 
erty and on sazne day accepted a re¬ 
conveyance of life estate in the 
property wlth power to sell, lease, 
mortgage, and encumber the proper¬ 
ty, the estate In remalnder was dl- 
vested by grantor’s subsequent con- 
veyance of both life estate and re¬ 
malnder to another after death of 
remalnderman.—^Borgman v. Las- 
sahn, 2 A.2d 440, 176 Md. 695. 

(2) Where owner of life estate 
wlth power of sale annexed sold 
realty before his death but received 
only a portlon of the purchase price, 
life tenant^s estate and not remain- 
derman was entitled to the remain- 
der of the purchase money.—^Takacs 
V. Doerfler, 48 A-2d 328, 187 Md. 62. 

83. Pia.—Allen v. Lamon, 128 So. 

264, 99 Pia. 1041. 

84. Mo.—Graham v. Stroh, 117 S.W. 

2d 258, 342 Mo. 686. 

49 C.J. p 1271 note 16. 
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or exchange,^® although, where a power to sell 
land and invest the proceeds in other land is con- 
ferred, a direct exchange is a valid execution of 
the power.86 

To sell under power of exchanging, A power to 
exchange does not authorize a sale or transfer of 
the subject matter partially or wholly for money.«7 

(2) To Transfer without Sale 

Where the purposes for which a power of sale was 
created can be fully accomplished by a transfer without 
sale, such a transfer wlll be upheld as a substantiai 
execution of the power; but, where the power can oniy 
be executed according to the donor’s intentlon by a sale, 
a transfer without sale ts not authorlzed. 

Where the purposes for which a power of sale 
was created can be fully accomplished by a transfer 
without sale, such a transfer will be upheld as a 
substantiai execution of the power and so a 
donee having authority to receive the proceeds of 
sale and appropriate them to his own use may con- 
vey the property in payment of a debt.89 Where, 
however, the power can only be executed according 
to the donor^s intention by a sale, a transfer with¬ 
out sale is not authorized.90 Where a conveyance 
gives the power to sell specifically, it has been held 
to exclude by implication any power to convey the 
property by will.®^ 

Gifts. Power to sell does not include authority 
to make a gift of the subject matter, or convey it 


without consideration, and such a transfer is void.^^ 

Blection of beneficiaries to take property in lieu 
of proceeds. Where ali the beneficiaries who are 
distributees of the proceeds of the sale of property 
authorized to be sold under a power join in asking 
a transfer or conveyance of the property to them- 
selves, according to their respective shares, and 
such a course does not substantially conflict with the 
purpose of the gift, a conveyance is proper,®® pro- 
vided ali of such beneficiaries are sui juris,and 
the rights of others will not be affected by such 
conveyance but, where any beneficiary fails to 
consent to such transfer, it cannot be made.®'® 

• (3) To Mortgage, Pledge, or Hypothecate 

Whether or not the donee of a power of sale may 
execute a mortgage of the property subject to the power, 
or pledge or hypothecate such property depends on the 
donor'» intent as Indicated by his language and his ob- 
Ject In creating the power. 

While there is authority to the contrary,®*^ it is 
a general rule that a power of sale does not au¬ 
thorize a mortgage or deed of trust®® However, 
the general rule is subject to the qualification that 
whether the donee of a power of sale may execute 
a mortgage depends on the donor^s intent as in¬ 
dicated by his language and his object in creating 
the power,®® and, where the power was created for 
the accomplishment of a purpose which may be 
realized by mortgaging the property,! as where it 


85. Hinn.—Corpus Jturis clted In 
Warner Hardware Co. v. Shlznon, 
242 N.W. 718, 720, 186 Minn. 229. 

49 C.J. p 1271 note 25. 

86. Ky.—Corpus Juris clted in 
Chenanlfs Guardian v. Metropoli¬ 
tan Life Ins. Co., 53 S.W.2d 720, 

722. 245 Ky. 482. 

49 C.J. p 1271 note 26. 

87. Wis,—^Long V. Fuller, 21 Wis. 
121 . 

88. Ind.—Valentine v. Wysor, 23 N. 
R 1076, 123 Ind. 47, 7 L.R.A. 788. 

49 C.J. p 1271 note 17. 

89. N.T.—^Brown v. Farmers* L. & 
T. Co.. 22 N.R 952, 117 N.T. 266. 

90- N.T.—Harris v. Strodl, 30 N,E. 

962, 132 N.T. 392. 

49 C.J. p 1271 note 19. 

91. Mass.—Langrlois v. Langlois, 93 
N‘.B.2d 264—^Kent v- Morrison, 26 
3Sr.R 427. 163 Mass. 137. 26 Am.S.R. 
616, 10 L.R.A. 756. 

92. Ky.—Corpus Juris dted in 
Chenault*s Guardian v. Metropoli¬ 
tan Life Ins. Co.. 63 S.W.2d 720, 

723, 245 Ky. 482. 

Mo.—Graliam v. Stroh. 117 S.W.2d 
258, 342 Mo. 686. 

Neb.—Corpus Juris dted in Graff v. 
GrafC, 286 N.W. 788, 792, 136 Neb. 
543. 


N.T.—^Manion v. Peoples Bank of 
Johnstown, 38 N.T.S.2d 484, af- 
firmed 44 N.Y.R2d 693, 266 App. 
DIv. 1043, reversed on other 
grounds 65 N.R2d 46. 292 N.Y. 
317. 

49 C.J. p 1271 note 20. 

93. Colo.—^Moore v. Barnard, 226 P. 
134, 76 Colo. 396. 

49 C.J. p 1271 note 21. 

94. N.Y.—^Prentice v. Janssen. 79 N. 
Y. 478, 

95- N.Y.—Prentice v. Janssen, su¬ 
pra. 

96. N.Y.—Mltchell ▼. Mitchell, 121 
N.Y.S. 730, 137 App.Div. 16. 

97- N.H.—^McLane v. Silver Bros., 
31 A,2d 306. 92 N.H. 368. 

49 C.J. p 1271 note 34. 

98. Ky.—Gaither v. Galther, 166 S. 
W.2d 746, 288 Ky. 145—Corpus Ju¬ 
ris dted in Morgran v. Meacham. 
130 S.W.2d 992, 998, 279 Ky. 526— 
Corpus Juris dted in Pennebaker 
Home for Girls v. Board of Direc- 
tors, Pennebaker Home for Girls, 
61 S.W.2d 883, 884, 250 Ky. 44— 
Chenault's Guardian v. Metropoli¬ 
tan Life Ins. Co., 63 S.W.2d 720, 
246 Ky. 482. 

Minn.—Corpus JUris dted in Warner 
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Hardware Co. v. Shimon, 242 N.W. 
718, 720, 186 Minn. 229. 

Miss.—Guinn v. Gordon, 192 So. 26, 
18.6 Miss. 771—^Howard v. McMur- 
chy, 166 So. 917, 176 Miss. 328. 
Tex.—Corpus Juris dted in Jack- 
son V. Templin, Com.App., 66 S.W. 
2d 666, 671, 92 A.L.It. 873. 

49 C.J. p 1271 note 36. 

Fartidpatlon by donor 

Pact that donor of power with 
clalm for annuity agalnst life ten- 
ant, who had power to “sell" for 
reinvestment in land, qualifiedly 
joined in mortgage to pay life ten- 
ant^s debts, did not maJce mortgage 
good agalnst remalndermen.—Chen- 
aulfs Guardian v. Metropolitan Life 
Ins. Co., 63 S.W.2d 720, 246 Ky. 482. 

99. Ky.—Gaither v. Galther, 165 
S.W.2d 746, 288 Ky. 146. 

Thare must be some dear entrin^ 
sio indication of intention before a 
“power of disposition” will be held 
to authorize a mortgage.—^Manion v. 
Peoples Bank of Johnstown, 38 N.Y. 
S.2d 484, affirmed 44 N.Y.S.2d 593, 
266 App.I>iv. 1043, reversed on other 
grounds 65 N.R2d 46, 292 N.T. 317. 

X, Ky.—Graither v. Glaither, 155 S, 
W.2d 746, 288 Ky. 146—Corpus Ju¬ 
ris dted in Morgan v. Meacham, 
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was g^ven for raisitig a particular charge, subject 
to which the property is settled or devised,^ the 
court may under the circumstances support a mort- 
gage as within the donor’s intention, .uhless a con- 
trary intent appears.® Where an absolute and un- 
restricted power to sell for the donee’s own benefit 
is conferred, it may ordinarily be executed by a 
mortgage, in the absence of any circumstances in- 
dicating a contrary intention.* 

A power to sell or otherwise “dispose” of the sub¬ 
ject matter has been held to authorize a mort- 
gage,5 but in other cases the power to mortgage has 
been denied under such a power.® It has also been 
held that a power to “sell and convey^’ property does 
not carry with it the power to mortgage.'^ 

' To plcdge or hypofhecate, While it has been 
held without qualificatidn that a power to sell in¬ 
cludes a power tO' make a conditional sale of the 
subject matter by hypothecation,® it would seem 
that' the existence of the right depends on the in- 
lention of the donor as expressed in the instrument 
*creating the power, 'and so authority to pledge or 
hypothecate the subject matter of the power has 
variously been held to be included,^ and not to be 
included,^® in particular powers of sale. 

(4) To Lease or Partition 

A power to sell ordinarily does not authorize a lease; 
but a power to sell and exchange Includes a power to 
make partition. 

A power to sell ordinarily does not authorize 
a lease,although the donee of a power to sell and 


dispose of property has been held to have power 
to lease it where circumstances justified such action, 
in pursuance of the purpose for which the power 

was created.^2 

To partition, A power to sell and exchange in¬ 
cludes a power to make partition and it has been 
held by some authorities that a power merely to 
sell will authorize a partition but there are also 
other decisions to the contrary.^® 

e.‘ Terms of Sale 

Where the instrument conferring a power to sell 
does not prescribe the terms pn which sale is to be made, 
the donee is authorized tb sell on such terms as will 
carry out the Intentldn of the donor; but generally a 
power of sale glves authority to sell oniy for money, and 
oniy for cash and not on credit. 

Where the instrument conferring a power to sell 
does not prescribe the terms on which sale is to 
be made, the donee is authorized to sell on such 
terms as will carry out the intention of the donor.l® 
As a general rule, a power of sale gives authority 
to sell oniy for money,^7 and oniy for cash and not 
on credit,^® although, where the donee has power 
to invest the proceeds, it may be proper to take a 
mortgage for a part of the sale price and, where 
a sale for cash is in terras required by the instru¬ 
ment creating the power, a sale on credit is unau- 
thorized.20 In the absence of any apparent inten¬ 
tion to the contrary, the donee has power to sell by 
executory contract as well as by deed of bargain 
and sale.21 


130 S.W.2d 992, 998, 279 Ky. 526— 
Corpus Juris cited Izl Pennebaker 
Home for Girls v. Board of Direc- 
tors, Pennebaker Home for Girls, 
61 S.W,2d 883, 884, 260 Ky. 44. 

49 C.J. p 1272 note 36. 

2. H.JT.—Loebenthal v. Ralelsh, .86 
N.J.Ba. 169. 

3. Ky.—Corpns Juris dted ,la Pen- 
nebaJker Home for Girls v. Board 
of Directors, Pennebaker Home for 
Girls, 61 SvW.2d 883, 884, 250 Ky. 
44. 

Mass.—^Hoyt v. Jagues, 129 Mass. 
286. 

N.J.—^Loebenthal v. Raleigh, 36 N.J. 
Eq. 169. 

4. Ky.—Gaither v. Galther. 156 S. 
W.2d 746, 288 Ky. 146. 

49 C.J. p 1272 note 39. 

Absolute owx&ershlp 

One having* power to sell and vest- 
ed with absolute ownership of the ? 
property, as distingruished from hav- 
ing* mere power 'coupled with an in- 
terest, may mortgage the property. 
—Guinn r. Gordon, 192 So. 25, 186 
Miss. 771. 


5. Tenn.—^Hamilton r. Mound City 
Mut. Life Ins. Co., 3 Tenn.Ch. 124. 

Tex.—^Faulk v. Dashiell, 62 Tex. 642, 
50 Am.R. 542. 

6. N.Y.—^Manion v. Peoples Bank of 
Johnstown, 38 lSr.T.S.2d 484, af- 
flrmed 44 ]Sr.T.S.2d 1693, 266 App. 
Dlv. 1043, reversed on other 
grounds 55 N.B.2d 46, 292 N.Y. 
317. 

49 C.J. p 1272 note 41. 

7. N.Y.—^Manion v. Peoples Bank of 
Johnstown, supra. 

8. Pa.—^In re Kaiser^s Estate, 2 
Lanc.L.Rey. 362. 

9. Mo.—^BCarbison v. James, 2 S.W. 
292. 90 Mo. 411. 

49 O.J. p 1272 note 44. 

10. Cal.—^Hawxhurst v. Rathgreb, 51 
P. 846, 119 Cal. 531, 63 Am.S.R. 
142. 

N.Y.—Shaw V. Saranac Horse Hail 
Co., 39 N.E. 73, 144 N.Y. 220. 

11. Kan.—Corpus Jnzls quoted in 
Heffelfinger v. Scott, 47 P.2d 66, 
69, 142 Kan. 395. 

49 C.J. p 1272 note 47- 

12. Kan.—Corpus Juris guoted in 
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Heffelflnger v. Scott, 47 P.2d 66, 
69. 142 Kan. 395. 

49 O.J. p 1272 note 48. 

13. U.S.—^Phelps V. Harrls, Mlss., 
101 U.S. 370, 25 L.Ed. 865. 
i 14. S.C.—Anderson v. Butler, 9 S.B. 

797, 31 S.C. 183, 5 L.R.A. 166. 

49 C.J. .p 1271 note 31. 

16. H.Y.—^Braunsdorf y. Brauns- 
dorf, 23 N.Y.Ss 722. afflrmed 29 N. 
Y.S. 1141, 76 Hun 609. 

R.I.—In re Carr, 19 A. 146, 16 R.L 
645, 27 Am.S.R. 773. 

IG. Tex.—^Ro^ers y. Jones, 36 S.W. 

812, 13 Tex.Ciy.A!Pp. 453. 

49 C.J. p 1273 note 64. 

17. Wash.—^Hutchings v. Panshier, 
231 P. 14, 132 Wash. 6. 

49 C.J. p 1273 note 66. 

18. Ga.—^Donalson v. Thomason, 74 
S.E. 762, 137 Ga. 848. 

49 C.J. p 1273 note 56. 

19. Wis.—^McLenegan v. Yeiser, 91 
N.W. 682, 115 Wis. 304. 

2a Pa«—^Philadelphia, etc., R, Co. v. 

Lehlgh Coal, etc., Co., 36 Pa. 204. 
21. N.Y.—^Demarest v. Ray, 29 Barb. 
663. 19 How.Pr. 574. 
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§ 26. -Power to Mortgage 

Whether or not a power to mortgage is reserved or 
conferred, and, If so, the scope and extent of the power, 
are questions which depend wholly on the constructfon 
of the Instrument under which the power is claimed. 

Whether or not a power to mortgage is reserved 
or conferred, and, if so, the scope and extent of the 
power, are questions which depend wholly on the 
construction of the instrument under which the 
power is claimed .22 A mortgage given *for an unau- 
thorized purpose is void.23 A power to mortgage 
to secure borrowed money gives no authority to 
mortgage for the payment of debts theretofore 
contracted by the donor but a power to en- 
cumber by mortgage has been held to include power 
to extend an outstanding mortgage on the prop- 
erty^® and to authorize renewals.26 A power is not 
exhausted by one mortgage, in the absence of any 
such restriction, and the donee may remortgage the 
property for a purpose for which the power was 

given.27 

§ 27. — Power to Lease 

Powers to iease are ordinarily to be construed liberal- 
ly according to the apparent intention of the parties. 

Powers to lease are ordinarily to be construed 
liberally according to the apparent intention of the 
parties.2* A power to lease does not include power 
to sell29 or to give away^^> the subject matter of the 
power. A power to lease rcal estate authorizes the 
leasing of minerals in a mine on the land .21 


Term. A power to lease ordinarily will not sup- 
port a lease in reversion or to begin in futuro 
but, if the power to lease does not extend merely 
to leases in possession, the donee may grant a lease 
to begin in futuro.23 Ordinarily, a donee having a 
life estate or other limited interest has no power to 
lease for a term beyond the duration of his es- 
tate.24 Subject to the rights of remaindermen and 
reversioners, however, the donee may lease for such 
term as he may see fit,26 unless the term is re- 
stricted by the instrument creating the power, in 
which case he cannot exceed the period so pre- 
scribed.36 

Provisions of lease. The terms, covenants, and 
conditions which may or must be included in a 
lease under a power of leasing depend on the instru¬ 
ment by which the power is created, as where it 
provides for a lease on specified terms.®'^ 

§ 28. - Power to Charge 

Authority to charge property under a power of 
apppintment is considered supra § 24 e. 

Examine Pocket Parts for later cases. 

§ 29. -Power to Manage, Control, Im- 

prove, or Invest 

The scope and extent of powers to manage, control, 
Improve, or invest In property depend on the Intention 
of the donor or creator as manifested by the terms of 
the instrument by which they are given. 


S.C.—Shajinon v. Freeman, 109 S.B. 
406. 117 S.C. 480. 

22. U.S^—Warner v. Connectlcut 

Mut Lrife Ins. Co.. 111., 3 S.Ct 221, 
109 U.S. 357, 27 L.Ed. 962. 

49 C.J. p 1273 note 67. 

Power given to: 

Agent or attorney see Agency § 

111 . 

Ezecutor see Exeeutors and Ad- 
ministrators § 298. 

Trustee see the C.J.S. title Trusts 
§§ 311-318. also 65 C.J. p 785 
note 3-p 791 note 4. 

Mortgage under power of sale see 
supra § 26. 

Testamentary power see the C.JT.S. 
title Wills s§ 1062-1072, also 69 
C.J. p 823 note 88-p 856 note 68. 

Custom 

Whether power to mortgage au¬ 
thorizes insertion in mortgage of 
power of sale in case of default de- 
pends on whether such mortgage Is 
customary where land Is sltuated.— 
Ames Family School Ass'n v. Baker, 
173 N.B. 4^7, 273 Mass. 119, 72 A.L. 
R. 156. 

Conveyaace by will 
A power to mortgage confers no 


power to convey the property by 
will.—^Langlois v. Langlois. Mass., 
93 N.B.2d 264—^Kent v. Morrison, 26 
]Sr.B. 427, 153 Mass. 137, 26 Am,S.R, 
616, 10 L.RA. 766. 

23. N.T.—Syracuse Sav, Bank v. 
Holden. 11 N.B. 950, 106 N.T. 416. 

^ N.J.—Mulford V. Mulford, 6 A. 
609, 42 N-J-Eq. 68. 

25. U.S.—Warner v. Connecflcut 
Mut. Life Ins. Co.. 111.; 8 S.Ct 221, 
109 U.S. 357, 27 L.Ed. 962. 

26. U.S,—Ames v. Holderbaum, C.C. 
lowa, 44 F. 224. 

27. lowa.—^lowa L. & T. Co. v. Hold¬ 
erbaum, 52 N.W. <550, 86 lowa 1. 

28. Mo.—^Taussig v. Reel, 34 S.W. 
1104. 134 Mo. 630. 

49 C.J. p 1274 note 74. 

Power given to: 

Agent of attorney see Agency S 
109. 

Ezecutor see EXeeutors and Ad- 
ministrators § 297. 

Trustee see the C.J.S. title Trusts 
$ 319, also 66 C.J. p 791 note 6- 
p 796 note 76. 
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Power of sale as Including power 
to lease see supra § 26. 

29. N.Y.—Roe v. Vingut 1 N.Y.S. 
914, aJffirmed 22 N.B. 933, 117 N.T. 
204. 

49 C.J. p 1274 note 76. 

3a Mo.—^Rayl v. Golflnopulos, 264 
S.W. 911. 

31. Pa—^Appeal of Wentz, 106 Pa. 
301. 

32. Mo.—^Taussig v. Reel, 34 S.W. 
1104, 134 Mo. 530. 

49 C.J. p 1274 nole 87. 

33. N.T.—Sinclair v. Jackson, 8 
Cow. 643. 

34. N.C.—Cox V. Kinston Carolina. 
R., etc., Co., 96 S.B. 623, 176 N.C. 
299. 

49 C.J. p 1276 note 91. 

35. R.I.—Goddard v.' Brown, 12 Itl. 
31. 

49 O.J. p 1276 note 92. 

36. Md.—Colllns V. Foley, 68 Md. 
168, 62 Am.R. 606. 

37. R.I.—Goddard v. Brown, 12 R.L 
31. 

49 C.J. p 1276 note 98. 
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Without regard to whether powers or autHorities 
to manage or control property,^^ or to improve it,^^ 
or invest or reinvest,^^^ are properly to be treated 
as **powers” within the meaning of the tenii as 
used in this title, it is ciear that their scope and 
extent depend on the intention of the donor or 
creator as manifested by the terms of the instru- 
ment by which they are given. A power to manage 
or superintend does not authorize a sale or convey- 
ance.4i 

§ 30, Effect of Existence of Power on Other 
Rights and Interests in Property 

A power is ineffective untii it Is executed, and other 
rights and Interests in the subject matter of the power 
are unaffected by its mere existence. Objects of the 
power have, by virtue mereiy of the existence of the 
power, no contingent interest or estate In the subject 
matter pending Its exercise. 

A power is ineffective tmtil it is executed.^^ 
Other rights and interests in the subj‘ect matter of a 
power are unaffected by its mere existence,^® and 
they may vest or take effect subj'ect to the power, 
although liable to destruction or divestment on its 
execution, as discussed infra § 49. Where an estate 
is given over in default of appointment, the nature 


of the estate of the remaindermen is not affected 
by the power of disposition untii that power is ex- 
ercised,^^ and the release of the power of appoint¬ 
ment mereiy confinns the remainders vested by the 
original instrument of creation and does not create 
them.46 Remainders given in default of exercise 
of a power of appointment to be executed by will 
cannot be destroyed during the life of the donee 
of the power, but only by his testamentary ap- 
pointment^^* 

Objects of power have, by virtue mereiy of the 
existence of the power, no contingent interest or 
estate in the subj'ect matter pending its exercise.^s 

§ 31. Interest of Donee or-Grantee 

A power does not of Itseif fmpiy ownership or give 
the donee or grantee any Interest or estate in the prop¬ 
erty, but, as an unrestricted power to transfer property, 
there inheres in a general power of appointment a meas- 
ure of controi proprietary In nature normaily incident to 
ownership. 

While a power may be coupled with an interest, as 
discussed supra § 8, or may be given to one having 
an interest or estate in the subj‘ect matter, supra 
§ 5, a power does not of itseif imply ownership,^9 
but, on the contrary, excludes the idea of any ab- 


38- Ala,—^Dickinson v. Conniff, 65 
Ala. 581. 

49 C.J. p 1276 note 9. 

39. N.Y.—^Brown v. Chesterman, 9 
N.Y.S. 187. 

49 C.J. p 1276 note 10. 

40. N.C.—Crawford v, Wearn, 20 S. 
E. 724, 115 N.C. 540. 

49 C.J. p 1276 note 11. 

41. Cal.—^Billings v. Marrow. 7 Cal. 
171, 68 Am.D. 235. 

42. Md.—Cook V. Gotmcilman, 72 A. 
404, 109 Md. 622. 

Mo.—Corpus JUrls dted iu Citizens* 
Bank of Lancaster v. Foglesong, 
31 S.W.2d 778, 782, 326 Mo. 681. 

43. Mo.—Xk>rpus Jtiils dted lu 
Citizens* Bank of Lancaster v. Fo- 
glesong, 31 S.W.2d 778. 782, 326 
Mo. 581. 

49 C.J. p 1277 note 33. 

BifflLts distinet 

TJuder deed of life estate wlth 
power of sale of remainder, life es¬ 
tate and power to convey remainder 
were entirely separate and distinet. 
— ^Roby V. Arterbum, 108 S.W.2d 873, 
269 Ky. 816. 

44. Mo.—Corpus Joxis dted lu 
Cltizens’ Bank of Lancaster v. 
Foglesong, 31 S.W.2d 778, 782, 326 
Mo. 681. 

49 C.J. p 1277 note 34. 

Xuteut of iustrumeut 

Under instrument creatlng trust 
for benefit of settlors’ son, confer- 
Ting on son power of appointment 


by will, and providing that on de¬ 
fault of appointment or in so far 
as appointment should be ineffectual 
fund should be divided into as many 
shares as there should be lawful 
chlldren of son at time of his death, 
with provision for each child to re- 
celve benefit of income from one 
share untii child reached age of 
thirty, when share was to be trans- 
ferred to him, and that the term 
''children** should Include Issue of 
deceased child per stirpes and not 
per capita, settlors intended that 
Principal of trust should belong to 
children of their son.—^Merrill v. 
Lynch. 13 N.y.S.2d 514, 173 Misc. 
39. 

45. Mass.—National Shawmut Bank 
of Boston V. Joy, 53 N.E.2d 113, 
316 Mass. 457—Crawford v. Lang- 
maid. 60 N.B. 606, 171 Mass. 309. 

46. N.T.—Merrill v. Lynch, 13 N.Y. 
'S.2d 514, 173 Misc. 39. 

47. Pa.—^McCreary's Estate v. Pitts, 
47 A.2d 235, 364 Pa. 347. 

48- 111.—^Botzum v. Havana Nat. 

Bank, 12 N.E.2d 203, 367 111. 639. 
49 C.J. p 1278 note 36. 

Xnvestments by trustee 
Where the exercise of a general 
power of appointment by the donee 
of the ‘power under will was op- 
tlonal, investments by the donee, 
who was also the trustee, could not 
be challenged by those whom the 
trustee appointed, since the donee, 
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was under no obllgation to prospec¬ 
tive appointees and could commit no 
fraud against them.—Brown v. Fi- 
delity Union Trust Co., 9 A.2d 811, 
126 N.J.E<i. 406. 

49. Cal.—Corpus Juris dted in In 

re Elston*s Estate, 96 P.2d 608, 
613, 32 Cal.App.2d 662. 

111.—Oglesby v. Springfleld Marine 
Bank, 52 N.E.2d 1000, 385 111. 414. 
Ky.—Corpus JUrls guoted lu Traugh- 
ber V. King, 32 S.W.2d 8. 13. 236 
Ky. 668. 

Mass.—Pitman v. Pitman, 60 N.E.2d 
69, 314 Mass. 466, 160 A.L.R. 609 
—Commissioner of Corporatlons 
and Taxatlon v. Baker, 22 N.E.2d 
441, 303 Mass. 606—^Hogarth- 

Swann v. Weed, 174 N.E. 314, 274 
Mass. 125. 

N.Y.—^In re Hart's Estate, 30 N.Y.S. 

2d 147, 177 Misc. 183. 

49 C.J. p 1276 note 18. 

Liability of subject matter to daims 
of creditors of donee see infra § 
82. 

aift, devlse, or hequest 

(1) An appointment under a tes¬ 
tamentary power of appointment is 
not a “gift'* of the doneeU property. 
—^Hooker v. Drayton, 83 A.2d 206, 
69 R.L 290, 160 A.L.R. 723. 

(2) An ^‘appointment" is not a 
“devlse,” “gift," or a ‘*be<iuest" of 
the testator exercising a power of 
appointment, but the appointment Is 
sui generis.—Hooker v. Drayton, su¬ 
pra. 
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solute interest or fee simple in the person possess- 
ing the power;50 nor does a power of itself give 
the donee or grantee any interest or estate in the 
property.Sl The donee of a power o£ appointment 
is considered to be a mere agent of the donor,52 
and ordinarily the property subject to appointment 
is not alienable by him in his proprietary capacity ;53 
nor is it subject to transfer by him except by ap¬ 
pointment according to the instrument creating the 
power.®^ In other words, a general power of ap¬ 
pointment under a trust does not have the elements 
of a title, estate, or ownership in the property as 
understood in the technically restricted acceptation 
of the term.®5 

As an unrestricted power to transfer property, 
however, there inheres in a general power of ap¬ 
pointment a measure of control proprietary in 


§ 31 

nature normally incident to ownership,®® and lor 
many purposes, the donee of such a power is treated 
as the owner.®7 So it has been held that, where the 
donee exerdses the power in conformity with the 
trust instrument, he has accepted the gift and it be- 
comes his property to dispose of as he sees fit.®® 
It has also been held that powers which give to 
the donee the right to keep pr to dispose of prop¬ 
erty vest in the donee such an interest in the prop¬ 
erty as to make him in substance the owner there- 
of.®^ A power of sale with a provision that the 
proceeds belong to the donee vests beneficial title 
to the land in him.®® A provision in a deed, re- 
serving to the grantor power to sell and mortgage, 
has been held intended for the benefit of the grantor, 
entitling him to the proceeds on the exercise of the 
power.®! 


50. Ky.—Corpnfl Jtixis anoted in 
Traughber v. EZingr, 32 S.W.2d 8, 13, 
235 Ky. 568. 

49 C.J. p 1276 note 19. 

51. U.S.—0'Nell V. Dreier, C.C.A. 
Hawail, 61 F.2d 598—Leser v. Bur- 
net, C.C.A.4. 46 F.2d 766. 

Conn.—McMurtry v. Stale, 161 A. 
252. 111 Conn. 694. 

Del^—Corpns Taxis dted in Union 
Nat. Bank of Wilminffton v. Wil- 
son, 26 A.2d 450, 452. 26 Bel.Gh. 
170—-Bqnitable Trust Co. v. Union 
Nat. Bank, 18 A.2d 228, 26 Bel. 
Ch. 281. 

Hawail.—HakaTau v. Be Ba Nux, 36 
Hawali 59—^In re Breier, 32 Ha¬ 
wail 32, reheaxingr denied 32 Ha¬ 
wali 71. 

Hl.—Oirlesby v. Sprlngrfield Marine 
Bank, 52 N.E.2d 1000, 386 111. 414 
—^Botzum V. Havana Nat. Bank, 
12 N.B.2d 203, 367 111. 539. 

Iowa.—In re Proestler^s Will, 5 N.W. 
2d 922, 232 lowa 640. 

Ky.—Corpus Toris qnoted In Trausrh- 
ber V. Klng", 32 S.W.2d 8, 13, 236 
Ky. 6'58. 

Me.—^Moore v. Hmery, 18 A.2d 781, 
137 Me. 259. 

Md.—Lamkln v. Safe Beposlt & 
Trust Co. of Baltlmore, 64 A.2d 
704—Connor v. 0'Hara, 53 A-2d 33, 
188 Md. 627—0*Hara v. O^Hara, 44 
A-2d 813, 186 Md. 321, 163 A-BB, 
1444. 

^■T.—^In re Hart's Estate, 30 N.T.S. 
2d 147, 177 Misc. 183. 

49 C.J. p 1276 note 20. 

Power as property grenerally see su¬ 
pra § 1. 

Suiperadded power as convertingr lim- 
Ited estate into fee see Beeds § 
112; Bstates 5 32; the C.J.S. title 
WUls §5 817. 897-899, also 69 C.J. 
p 449 note 78-p 463 note 8, p 560 
note 79-p 569 note 53. 
iraked power of sale vests no in¬ 
terest in subject matter In donee of 
power.—Trauffhber v. King, 32 S.W. 


2d 8, 235 Ky. 658—49 QJ. p 1276 note 
20 [al (2). 

Title not vested 

Power, to husband of grantee, to 
cultlvate, lease, and sell, not exclu- 
slve or grivlng proceeds to husband. 
was not sufficient to vest title In 
husband.—Traughber v. Kingr, supra 
Settlor as donee 

Power Itself is not property, al- 
thougrh donee of the power is also 
the settlor and the life beneflclary. 
—National Shawmut Bank of Boston 
V. Joy. 53 N.R2d 113, 316 Masa 457. 

52. Mass.—Pitman v. Pltman, 60 N. 
E.2d 69, 314 Masa 465, 150 A.L.R. 
509. 

N.T.—^In re Walbridg:e*B Estata 88 
N.T.S.2d 47, 178 Misc. 32. 

Xdznlted ag‘enoy 

Act of donee of power of appoint¬ 
ment Is merely exercise of limited 
agrency to name person or persons 
who are to receive part of trust es¬ 
tate of which ultimate dlsposition is 
not made in will of the donor of 
power.—^In re L,eeds' Will, 276 N.T.S. 
950, 154 Mlsa 228. 

53. Md.—Mercantile Trust Co. of 
Baltlmore v. Bergdorf & Groodman 
Co., 173 A. 31, 167 Md. 168. 93 A.L. 
R. 1205—^Pope V. Safe Beposlt & 
Trust Co., 161 A. 404, 168 Md. 239. 

54. Mass.—Garfield v. State St. 
Trust Co., 70 N.E.2d 706, 820 Mass. 
646, 169 A.L.R. 719. 

55. N.J.—^Pennsylvania Co. for In¬ 
surance on Lives and Grantlng* 
Annulties v. Kelly, 34 A.2d 538, 
134 N.J.Ea. 120. 

66. N.J.—^Fennsylvanla Co. for In¬ 
surance on Lives and G-rantlng 
Annulties v. Kelly, supra 
Donee has as foll domlnlon over 
the property as though he owned 
it.—Clauson v. Vaughan, GaAMa, 
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147 P.2d 84—Commissloner of Inter- 
nal Revenue v. Solomon, C.C.A3, 
124 F.2d 86. 

Approachlng* complete ownership 
Rights conferred on donee of a 
reneral power closely approach, al- 
thougrh they do not reach, complete 
ownership.—^Fiduciary Trust Co. v. 
Mishou, 75 N.E.2d 3, S21 Mass. 615. 
Sanlvalence 

A "fireneral power of appointment** 
is eaulvalent to a grrant of absolute 
ownership.—^Ballapl v. Campbell, 114 
P.2d €46, 45 Cal.App.2d 54L 
Xdfe tenant 

If the donee of a power of appoint¬ 
ment Is glven a llfe interest In the 
property and a generad power of ap¬ 
pointment which he may exercise 
for his own beneflts, such donee*s 
ligrhts of enjoyment and control are 
closely analog’ous to rights of an 
owner.—^In re Vanderbllfs Estate, 22 
N.B.2d 379. 281 N.T. 297. afflrmed 
Whitney v. Commlsslon of New 
Tork, 60 S.Ct. 636, 309 U.S. 630. 34 
L.Bd. 909. 

57- Masa—Garfield v. State Street 
Trust 06., 70 N.E.2d 706, 820 Mass. 
646, 169 A.L.R. 719. 
n;eedom of disposal 
Property over which testatrix en- 
Joyed a gr^neral and unrestricted 
power of appointment was hers to 
dispose of as she wished, provlded 
only that such disposal was legally 
effective.—^In re Williams' Trust, 82 
N.T.S.2d 101. 

58. Ohio.—^B^rst-Central Trust Co. 

V. Claflin, CoulPI., 73 N.E.2d 388. 

59. Wis.—In re Wadleigh*s Estate, 
26 N.W.2d 667, 250 Wis. 284. 

60. Ky.—Traughber v. King, 82 S. 

W. 2d 8, 236 Ky. 668. 

61. Md.—Harman v. Hurst, 153 A 
24, 160 Md. 96* 
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. --Rights of Creditors of Donee. or 

Grantee 

It Is generali/ the rule that the creditors of the donee 
may not subject the appointive property to their clafmsi 
at least prior to the donee'8 exerclse of the power, or in 
case of nonexecution of the power; but in some Jurisdic- 
tions, where a general power of appointment Is exercised 
in favor of a volunteer, the subject matter of the power 
will be treated in equity as assets for the payment of 
the debts of the <lonee of the power, to the excluslon of 
the appointee, if the donee’s own estate Is insulYIcient 
to satisfy their demands, 

Since a power does not of itself g^ve the donee 
or grantee any intere st or estate in the property, 
as discussed supra i§ 31, it is generally the rule 
that the creditors of the donee may not subject 
such property to their claims, at least prior to the 


donee^s exerclse of the power,except as other- 
wise provided by statute.So, on the nonexecu¬ 
tion of a power of appointment or disposition, 
equity will not treat the subject matter of the power 
as assets of the donee for the benefit of his credi¬ 
tors, as against the person or persons entitled to it in 
default of appointment;®^ and the donee^s credi¬ 
tors have no redress in the case of his failure .to 
execute the power.®® 

On execution of power. It is the rule in some 
jurisdictions that on the execution of a general 
power of appointment, the creditors of the donee 
or grantee have no claim to the property in perfer- 
ence to the appointee named by the donee,®® al- 
though a qualification to this rule has been held 


62. Pa.—^In re Scott*s Estate, 44 A. 

2d 323, 158 Pa.Super. 138, afUrmed 

46 A.2d 174, 353 Pa. 676. 

Power retalned by settloT in trust 
deeds to appoint by will payee of 
trust funds after settlor’s death is 
not estate in subject matter of pow¬ 
er, and property is not subject to 
his creditors' daims.—Mercantile 
Trust Co. of Baltimoro v. Bergrdorf 
& Ooodman Oo., 173 A. 31, 167 Md. 
158, 93 A.L.R. 1205. 

AttoriLey wlxo liad rendered Serv¬ 
ices in protectingr interests of client 
under will was not entitled to pay¬ 
ment therefor from corpus of trust 
fund from which client ‘was entitled 
to receive the interest for life, with 
a general beneflcial power of ap¬ 
pointment by will of the corpus.—'In 
re Welsh's WiU, 18 N.T.S.2d 167, 
173 mac. 23. 

63. Minnu—Beliveau v. Bellveau, 14 

N'.W.2d 860. 217 Minn. 236. 

Xife estate bhaiiged .luto fee 

Under statute providing conditlons 
under, which life .estate shall be 
changed tnto a fee Where there is no 
express trust, a grant or devise of 
iand for life wlth power of disposi¬ 
tion wlth remalnder over creates, as 
far as creditors, purchasers, and en- 
cumbrancers of life tenant are con- 
cerned, a fee simple; and, where 
^udgment creditor of life tenant, 
having power of disposition, causes 
property to be sold under execu- 
tloD, purchaser at execution sale oc- 
currlng during lifetime of life ten¬ 
ant acquires an absolute fee title 
it no redemption Is made from the 
saie, which cuts off the rights of the 
remaindermen.—^Beliveau v, Beli¬ 
veau. 14 N.W.2d 360, 217 Minn. 23S. 

Property to which ap^cable 

The statute, whereby a general 
and benedcial power in a life-tenant 
to be exercised by wd!! creates a fee 
absolute as against the life tenant*s 
oreditors, applles to persona! as well 
-us rea! property.—City Bank Parm- 


ers Trust Co. v. Mlller, 297 N.T.S. 
88, 163 Misc. 469, afflrmed 1 N.T.S. 
2d 640, 253 App.Div. 707, reversed 
on other grounds 16 N.B.2d 663, 278 
N.Y. 134. 

64. Ky.—^Slayden v. Hardln, 79 S^W. 
2d 11, 267 Ky. 685. 

49 C.J. p 1276 note 21. 

65. U.S.—U. S. V. Pield, CtCl., 41 S. 
Ct. 266, 256 U.S. 267, 66 L.Bd. 611. 

49 C.J. p 1276 note 21. 

Effect of nonexecution generally see 
infra § 6^. 

66- Colo.—^Johnson: v. Shriver, 216 
P.2d 653. 

Md.—Connor v. OTEIara, 53 A.2d 83, 
188 Md. 627—^Pope v. Safe Deposlt 
&'Trust Co., 161 A. 404, 163 Md. 
239—Mercantile Trust Co. of Bal- 
timore v. Bergdorf & Goodman Co., 
173 A. 31, 167 Md. 168, 93 A.L.R, 
1205. 

Pa.—^In re Stannert's Estate, 15 A.2d 
360. 3.39 Pa. 439—In re Miller’s 
Trust, 169 A. 362, 313 Pa. 18. 

49 O.J. p 1276 note 28. 

Sea^on for mle , 

The donor of a power of appoint¬ 
ment has the right to condition his 
bounty as he sees flti, and the cred¬ 
itors of the donee of the power have 
no reason to complain that the donor 
did not give, his bounty to them.— 
Johnson v. Shriver, Colo., 216 P.2d 
553. 

Absenca of fraud 

Corpus of trust fund, created by 
deed directing payment of Princi¬ 
pal after settlor’s death to her testa- 
mentary appointees, survlving issue 
or next of kln, cannot be attached 
after her death to satisfy her credi¬ 
tors, in absence of fraud In inception 
of trust or-instrument creatlng it.— 
Mercantile Trust Co. of Baltimore v. 
Bergdorf &• Goodman Co., 173 A. 31, 
93 A.L..R. 1205. 

On dea'ai of donee of general pow¬ 
er, right to exercise it in favor of 
creditors passes from donee.—Leser 
V. Bumet, C.C.A., 46 P.2d 766. 
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Appointees held not mere ‘Wolnn- 
teers” 

Where chlldren, in order to pro¬ 
vide for support of their mother, ap- 
pointed themaelves trustees of cer- 
tain realty, title of which they re- 
tained, and they appointed their 
mother as their agent to control and 
manage the realty, and gave her 
power to convey realty to such per¬ 
son or persons as she should by her 
last will direct, but not otherwlse, 
and they provided that the realty 
should not be subjected to payment 
of debts of mother, and provlsion in 
mother's will gave certain portlons 
of the realty to her grandsons, and 
reslduary clause provided that 'resi¬ 
due of estate should go to mother's 
children, mother did not appoint 
mere “volunteers** by will so as to 
give rise fo rights in her creditors. 
—Johnson v. Shriver, Colo., 216 P. 
2d 653. 

When qnestlon determlned 

The question of blendlng of life 
tenanfs estate wlth the appointed 
estate, and latter estate's llablHty 
for his debts, by execution of power 
of' appointment in life tenant wUl 
not be determined on audit of ac- 
count of his trustee filed on the 
falling In of the life estate; where 
the question arises, the practlce is to 
award the fund to the donee^s execu- 
tor wlth instructlons to segregate it 
and determine the question at the 
audit of his account.—^l’n're Booth's 
Estate, 8 Pa.Dist. A Co. 116. 

Xn Kentucky 

(1) An early decislon apparently 
followed a rule contrary ' to 'that 
stated in the text.—^Boyce v. Waller, 
9 Dana 478, 482. 

(2) This decislon has been sald to 
rest on an old statute since repealed, 
and it has been held to be the rule 
that the donee’s execution of gen¬ 
era! power of testamentary appoint¬ 
ment does not justify court in selz- 
ing property and subjecting it to 
payment of debts of donee If estate 
is insufficient to satisfy debts.—St. 
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to exist in that, as a matter o£ public policy, the 
settlor of a tnist inter vivos may not deprive his 
creditors of their right to enforce payment of 
their debts out of the trust property where he has 
reserved to himself the income for life and a g-en- 
eral power of appointaent®*^ In other jurisdictions, 
however, it is the settled nile that, where a general 
power of appointment is exercised in favor of a 
volunteer, the subject matter of the power will be 
treated in equity as assets for the payment of the 
debts of the donee of the power, to the exclusion of 
the appointee,®^ or taker in default after a defective 
appointmentbut creditors can lay claim to the 


appointed estate only to the extent that the donee’s 
own estate is insufficient to satisfy their demands.*^® 
The rule permitting the donee^s creditors to enforce 
their claims against the property appointed to a 
volunteer does not apply where the power is limited 
and not general,or in favor of creditors who 
were such before the creation of the power,'^^ or 
against a bona fide purchaser for value.'^3 

The donee of a general, unrestricted power of 
appointment may subject the estate appointed to 
the payment of his debts by specifically, providing 
in the appointing provisions for the payment of such 
debts,74 or by otherwise manifesting an intention 


Matthews Bank v. I>e Charette, 83 
S.W.2d 471, 269 Ky. 802, 99 A.L.R. 
1146, followed in Godfroy v. De 
Charette, 84 S.W.2d 66, 260 Ky. 147. 

67, Pa.—In re Mo^dge^s Estate, 20 
A.2d 307, 342 Pa. 308. 

A provlsloxL In a separatlon a^ee- 
ment obligrating' a husband to pay 
his wife a speciflc monthly sum, to 
the effect that the husband will do 
nothinff which will operate to pre- 
vent or delay the payments to the 
wife provlded for in the agreement, 
subordinates the husband’s right to 
alienate his property by exercise of 
power of appointment to the wlfe*s 
remedy to collect therefrom the 
monthly payments, and prevents him 
from placing the res of a trust inter 
vivos beyond her reach by exercise 
of a reserved power of appointment. 
—^In re Welsh's Estate, 61 Pa.Dist. 
& Co. 47. 

68 . U.S.—Stratton v. TT. 8., C.C.A. 
Kass., 50 F.2d 48, certiorari de- 
nied 52 S.Ct, 31, 284 U.S. 6dl, 76 L. 
Ed. 552. 

Ga.—Corpus Jnxls q.iioied In Jackson 
V. Pranklin, 177 S.E. 731, 736, 179 
Ga. 840, 97 A.d1r. 1064. 
m.—^Northern Trust Co. v. Porter, 
13 JN-.E.2d 487, 368 111. 266. 

Mass.—Garfleld' v. State St. Trust 
Co., 70 N.E.2d 705, 320 Mass. 646, 
169 A.L..R. 719—Prescott v. Wor- 
den, 65 N.B.2d 19. 319 Mass. 118— 
National Shawmut Bank of Boston 
V. Joy, 53 N.B.2d 113, 315 Mass. 
457—Pitman v. Pitman, 60 N.B.2d 

69. 314 Mass. 465, 160 A.Lt.R. 609— 
Commissloner of Corporations and 
Taxation v. Baker. 22 N.E.2d 441, 
303 Mass. 606—Slayton v. Fltch 
Home. 200 N.E. 367. 293. Mass. 674, 
104 A.L 1 .R. 669—^Hogai*th-Swann v. 
Weed, 174 N.B. 314, 274 Mass. 125. 
N.J. —^tr. S. Trust Co. of Newark v. j 
Montclair Trust Co., 33 A.2d 901, 
133 N.J.Bq. 679—Seward v. Kauf> 
man, 180 A. 857, 119 NJT.Eq, 44. 

19 C.J. p 1277 note 24. 

Basis of mle 

(1) “The underlying thought seems 
to be that as it is true that when a 


' man dies the law in dealing with his 
own property puts the right of his 
creditors ahead of the rights of his 
devisees or heirs at law, so where 
he has a general power of appoint¬ 
ment over property other thah his 
own, equity prefers the rights of his 
owTi creditors as against those of his 
appointees if the latter are not cred¬ 
itors. The principle is that, havlng 
power to appoint the property to 
anybody he sees fit, it is his duty 
to appoint to creditors rather than 
volunteers.*’—Jackson v. Pranklin, 
177 SJB3. 731, 736, 179 Ga. 840, 97 
A.L.R. 1064. 

(2) Other statemente bf basis of 
rule see 49 C.J. p 1277 note 24 [a]. 
Personal pxoperty 
A general power of appointment 
may be consldered as personal prop¬ 
erty as to creditores rights.—In re 
Winter-s Estate, 47 A.2d 648, 24 N.J. 
Misc. 172. 

69- HI.—Northern Trust Co. v. Por¬ 
ter, 13 N.B.2d 487, 868 HI. 266. 

70« N.J.—^U, S. Trust Co. of New¬ 
ark V. Montclair Trust Co., 33 A. 
2d 901, 133 N.J.Eq. 679—Seward 
V. Kaufman, 180 A. 867, 119 N.J. 
Eq. 44. 

49 C.J. p 1277 notes 24, 25. 

'Speclfleally devlsed realty of tes¬ 
tatrix must be exhausted by pay¬ 
ment of debts before property ap¬ 
pointed by general reslduary clause 
will be used for that purpose.—Slay¬ 
ton V. Fltch Home. 200 N.B. 367, 293 
Mass. 574, 104 A.L.R. 669. 

Expenses of adminlstratlon 
Where testatrix’ power of appoint¬ 
ment was exercised through resldu¬ 
ary clause in will, expenses of ad- 
mlnlstration of testatrix* estate were 
payable out of individual estate, and 
any expenses arising out of admin- 
istratlon of property subject to pow¬ 
er were payable from that property. 
—Slayton v. Pitch Home, supra. 

71- Mass.—^Prescott v. Word^, 65 
N.B.2d 19. 819 Mass. 118. 

49 C.J. p 1277 note 27—23 CJ. p 1162 
note 21 [a]. 


Claims or expenses of administra- 
tion 

Property covered by special power 
of appointment cannot be subjected 
to payment of deceased donee*s cred¬ 
itors* claims or expenses of admlnis- 
tration of donee’s estate, except as 
required by rui es relating to fraud- 
ulent conveyances.—^Prescott v. Wor- 
dell, supra. 

Power to appoint by wiU 

Generally, the equity of a donee’s 
creditors rests on the donee*s pow¬ 
er to appoint in his own favor, and, 
where a power to appoint by will is 
not consldered to be general so as 
to permlt appointment to the donee*s 
estate or to his creditors, the credi¬ 
tors have no claim in case of ap¬ 
pointment to others.—^Hooker v, 
Drayton, 83 A.2d 206, 69 R.I. 290, 
160 A.L..R. 723. 

72. XI.a.—^Ebersole v. McGrath^ D.C. 
Ohlo, 271 P. 995, error dismissed, 
C.C.A.. 272 F. 1022. 

Vt.—Wales V. Bowdlsh, 17 A. 1000, 
61 Vt 23, 4 L.R-A, 819. 

73. U-S.—^Ebersole v. McGrath, D.C. 
Ohio, 271 F. 995, error dismissed, 
C.C.A,, 272 F. 1022. 

I 49 C.J, p 1277 note 29. 

! 74. Ohlo.—^In re Howald*s Trust 29 
N.E.2d 676, 65 Ohio Aipp. 191. 
Elscharge of obUgation 

Donee, in providing for payment of 
debts out of appointed property, was 
only discharging obllgation equity 
would have enforced.—McMurtry v. 
State, 151 A. 262, 111 Conn. 594. 
Power held exercised 

(1) Beneficiary of trust who was 
also donee of power to appoint trust 
property, was held to have exercised 
power of appointment in favor of his 
creditors where hfs will provlded for 
distrlbutlon of trust property and 
authorized executor to pay his debts 
out of first money comlng Into ex- 
ecutor*s hands.—^Mayberry v. Red- 
mond, 83 8.W.2d 897, 169 Tenn. 190. 

(2) Where a deed of trust directed 
the income of the property to be paid 
to a daughter for life, and that on 
her decease ithe Principal be con- 
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to blend his own and the appointed estate for pur- 
poses of payment of debts;*^® but it has been held 
that the donee’s personal estate is required to be 
exhausted first in the pa 3 rnient of his debts before 
seeldng contribution out of the appointed property 
for payment of the remainder.76 In determining 
whether a testator who exercised a power of ap- 
pointment intended to blend his own separate es¬ 
tate with the appointive estate, for the payment of 
his debts, his intention in. exercising his power of 
appointment is to be gathered from his will, and his 
intention as it there appears must prevail.'^^ ^ dj. 
rection in the will that the testatores debts be paid 


out of his estate, without mention of the estate 
over which the testator had a power of appointment, 
is required to be construed to refer only to his 
individual estate and not the appointive estate, in 
the absence of a manifested intention to the con- 
trary;78 and the fact that the testator disposed of 
his own separate estate and the estate over which he 
had the power of appointment in the same manner 
and on the same trusts does not indicate an inten¬ 
tion to blend the estates for all purposes so as to 
subject the appointive estate to the payment of the 
testatores individual debts.*^^ 


VI. EXEOUTION 


§ 33. Duty to Execute 

A power may be coupled with a mandatory duty to 
exeroise it, but ordinarily the donee of a power may or 
may not exeroise it as he sees fit. 

A power may be coupled with a mandatory duty 
to exercise it,so as in the case of a power in trust, 
as discussed in the C.J.S. title Trusts § 247, also 
65 CJ. p 652 notes 52-54, or where the duty is im- 
posed by the instrument conferring the power, 
and in such case the donee of the power is under a 
duty to exercise it, even though he is given discre- 
tion as to the manner of its exercise-^^ Ordinarily, 


however, as discussed supra § 1, a power is not 
imperative and the donee may or may not exercise 
it as he sees fit.^^ 

§ 34. Compelling or Restraining Execution 

As a rule the courts will not Interfere to compei or 
restrain the exercise of a «iiscretlonary or nonimperative 
power. 

As a rule the courts will not interfere to compei or 
control the execution of a discretionary or nonim¬ 
perative power,84 except as they may compei specific 


veyed to such persons and estates 
as she should by will appoint, her 
will. directingr payment of her debts 
and givlngr residue to her husband 
ahsolutely, and on his death to any 
children or issue of children. oper- 
ated to appoint the trust property to 
pay her debts. as she might do un¬ 
der the general power.—^In re Penn- 
sylvania Co. for Insurances on Lives 
and Grantins Annuities, 107 A. 840, 
264 Fa. 433. 

75- Pa.—^In re Scott's Bstate, 44 A. 
2d 323, 158 PaSuper. 138. afflrmed 
46 A.2d 174, 353 Pa. 575. 

XnteiLtloii to blend estates held not 
sdiown. 

Pa.—^In re Stannert*s Sstate, 15 A.2d 
360, 339 Pa. 439. 

78L Ohio.—^In re Howald's Trust, 29 
N’,E.2d 575, 65 Ohio App. 191. 

77- Pa.—In re Stannerfs Estate, 15 
A.2d 360, 339 Pa. 439. 

Eztrlnsio evidence 
Where manifest intention of tes¬ 
tator not to blend estate over which 
he had power of appointment with 
his own separate estate, and hence 
not to subject appointive estate to 
payment of his individual debts, was 
ciear from language of will itself, 
extrinsic evidence of intention was 
property excluded by trial court.—^In 
re Stannerfs Estate. supra 


78. Pa—^In re Stannert^s Estate, 15 
A.2d 360, 339 Pa 439. 

Bealty not subject to pasruent of 
debts 

Where children, In order to pro¬ 
vide for support of thelr mother, 
appointed themselves trustees of 
certain realty, title of which they 
retalned, and they appointed thelr 
mother as thelr a^ent to control and 
manage the realty, and gave her 
power to convey realty to such per- 
son or persons as she should by her 
last will direct, but not otherwlse, 
and they provided that the realty 
should not be subjected to payment 
of debts of mother, provision In wUl 
of mother dlrecting payment of all 
just debts except those that were 
secured by llens on realty was not 
an exercise, of the power of appoint¬ 
ment in favor of the mother's credl- 
tors, since the only relief mother 
was warrajited in extending to her 
creditors was by maklng a specific 
bequest to creditors.—Johnson v. 
Shrlver, Colo., 216 P.2d 653. 

79. Pa.—^In re Stannert's Estate, 15 
A.2d 360, 339 Pa. 439. 

80. XT.S.—^Mississippi Valley Trust 
Co. V. Commissioner of Internal 
Revenue, C.C.A., 72 F.2d 197, cer¬ 
tiorari denied 65 S.Ct 119, 293 XJ.S. 
604, 79 L.Ed. 695, rehearing denied 
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65 S.Ct. 147, 293 U.S. 631, 79 L.Ed. 
717. 

Execution of powers created by will 
generally see the C.J.S. title Wllls 
§ 1070, also 69 C.J. p 846 note 12 
et seq. 

81. Va.—Daniel v. Brown, 159 S.B. 
209, 166 Va. 663, 76 A.L.R. 1377. 

82. N.T.—Oraham v. Llvingston, 7 
Hun 11. 

66 C.J. p 652 note 63. 

83. Del.—^McLaughlin v. Industrial 
Trust Co., 42 A.2d 12, 28 Del.Ch. 
27'6—^Equitable Trust Co. v. Union 
Nat. Banlc, 18 A-2d 228, 26 Del.Gh. 
281. 

N.Y.—Merrill v. Lynch, 13 N.T.S.2d 
514, 173 Misc. 39. 

49 C.J. p 1278 note 38. 

Relief against failure to execute 
power see Infra § 66. 

Dlsposttlou ou fallnre to exercise 

(1) Where grantor provides for 
dispositlon of property on failure 
of donee of a power of appointment 
to exercise it, the power is ordinari¬ 
ly regarded as a “discretionary pow¬ 
er” and not “an imperative power." 
—^Application of 'Schlussel, 89 N.T.S. 
2d 47, 196 Misc. 1008. 

(2) Disposition on failure to ex¬ 
ercise power generally see infra § 
66 . 

84. U.S.—^Mlssissippi Valley Trust 
Co. V. Commissioner of Internal 
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performance of a contract to execute the power.^s 
However, where the instniment creating the power 
makes its execution an imperative duty, its execu- 
tion may be compelled by the court.^® 

Restraining execution. The courts will not or- 
dinarily interpose to restrain the execution of a 
power,except where abuse of discretion, bad 
faith, or fraud is shown,88 or where the povrer is 
attempted to be exercised in a manner different 
from that authorized by the donor.89 Where the 
validity of a power is in question, its exercise may 
be restrained pending the determination of the con- 
troversy.®® 

§ 35. By Whom Power May Be Executed 

A power may be exercised only by the person or 
persons authorized by the Instrument creating the power. 

A power may be exercised only by the person or 
persons authorized by the instrument creating the 
power.^^ 


Infants. A collateral power or a power in gross 
may be exercised by an infant, whether the subject 
matter of the power is realty or personalty;®^ but 
an infant may not execute a power appendant or 
appurtenant,^^ unless, it has been indicated, the 
instrument giving such power shows the donor’s 
intention that it should be exercised during the 
donee^s infancy.94 

hisane persons. An insane person may not exer¬ 
cise a power.ss As considered supra § 15, where 
a power coupled with an interest or a mere naked 
power devolves on an insane person, it is suspended 
during the continuance of the disability, and it has 
been held that the power may not be exercised by 
the committee of the insane person,®® but it has 
also been held that a court may authorize the 
guardian of an insane person to exercise a power 
of sale which is for the lunaticas benefit.®*^ 

Married women. Both at common law and under 
the modern statutes a married woman may, without 


Revenue, C-C-Al, 72 F.2d 197. cer¬ 
tiorari denied 66 S.Ct 119, 293 U. 
S. 604, 79 KEd. 695, rehearing de¬ 
nied 66 S.Ct. 147, 293 U.S, 631, 
79 L.Ed. 717. 

111.—Kelly V. Dyer, 194 N.E. 266, 355 
ni. 46—People v. Kaiser, 137 N.B. 
826, 306 111. 313. 

Tex,—City of San Antonio v. Zog- 
heib, Civ.App., 70 S.W.2d 333, re- 
versed on other grounds 101 S.W. 
2d 639, 129 Tex. 141—Corpn» Jtu 
zis olted in Davis v. Davls, Civ. 
ApPm 44 S.W.2d 447, 460. 

Va.—Daniel v. Brown, 159 S.E. 209, 
156 Va. 663, 76 A.L..R. 1377. 

49 C.J. p 1278 note 41. 

Snpervlsion of courts over execu¬ 
tion of power see infra § 42. 

85. Mo.—^Taussig v. Reel, 34 S.W. 
1104, 134 Mo. 530. 

49 C.J. p 1278 note 42. 

86 . Cal.—0*Neil v. Ross, 277 P. 123, 
98 CaLApp. 306. 

m.—Peo-ple V. Kaiser, 137 N.EL 826, 
306 111. 313. 

N.H.—^Fowler v. Hancock, 197 A. 
716, 89 ]Sr.H. 301. 

Va.—^Daniel v. Brown, 159 S.E. 209, 
156 Va. 563, 76 A.L..R. 1377. 

65 C.J. p 951 note 4. 

Compellin^r execution of power in 
trust see the C.J.S. title Trusts § 
422, also 65 O.J. p 961 note 4. 

87. U.S.—Mississippi Valley Trust 
Co. V. Commissioner of Intemal 
Revenue, C.C.A., 72 P.2d 197, cer¬ 
tiorari denied 66 S.Ct. 119, 293 XJ. 
S. 604, 79 L,.Ed. 696, rehearingr de¬ 
nied 56 S.Ct. 147, 293 U.S. 631, 
79 L..Ed. 717. 

49 C.J. p 1278 note 43. 

88 . Pa.—^Brtiner v. Naglee, 7 Phila. 
384. 

49 C.J. p 1278 note 44. 


Fraudulent exercise of power see 
infra § 45. 

89. Ga.—^Napier v. Kapier, 14 S.E. 
870, 89 Ga. 48. 

Mode of execution see infra § 88. 

90- IST.C.—Galbreath v. Everett, 84 
N.C. 646. 

91. Ky.—^Koch v. Roblnson, 83 S.W. 
111, 26 Ky.L.. 969. 

49 C.J. p 1278 note 48. 

Testamentary power see the C.J.S. 
title Wills § 1070, also 69 C.J. p 
845 note 21 et seq. 

To whom power may be grranted see 
supra § 5. 

Riirht of trustee in bankruptcy of 
donee of power to exercise power 
see Bankruptcy § 183. 

Chrant to husband and wife and helzs 
of thelz bodles 

Where a deed to husband and wife 
and the helrs of their bodles provides 
that the grantees, or the survivor of 
them, might, with written consent of 
the grantors, sell the land conveyed 
and reinvest the proceeds, the chll- 
dren of the grantees need not joln 
in a conveyance of the land.—Louis- 
ville, etc., R. Co. v, Hom, 82 S.W. 
667, 26 Ky.L. 829. 

92. Ky.—Owens v. Owens, 204 S. 
W.2d 680, 306 Ky. 460. 

49 C.J. p 1278 note 64. 

"Collateral power" defined see supra 
§ 7. 

**Power in gross" defined see supra 
5 7. 

Capacity of Infants to: 

Alienate property see Infants 9 36 
et seq. 

Make will see the C.J.S. title Wills 
§ 8, also 68 C.J. p 419 note 17 et 
seq. 


93. Ky.—Owens v. Owens, supra. 

49 C.J. p 1278 note 65. 

"Powers appendant” or "powers ap- 
purtenant" defined see supra S 7. 
Power ezexcisable by will 
A trust beneficiary’s power under 
trust settlement, executed during 
his minority, to appoint by will dis- 
tributees of trust estate on his death 
before completion of distribution to 
him, was "inchoate power," which 
could not be exercised untll he reach- 
ed majority, when he became com¬ 
petent to execute will.—^In re Max- 
hlmei^s Estate, 40 lf.E.2d 941, 139 
Ohio St 444. 

94. Tenn.—Hili v. Clark, 4 Lea 406. 
49 O.J. p 1278 note 66. 

95. Bel.—^Equltable Trust Co. v. Un¬ 
ion Nat Bank, 18 A.2d 228, 26 Del. 
Ch. 281. 

Evldence held suAoieiLt 

To sustain flnding that donee of 
power was at the time mentally in- 
competent to exercise such power 
and warranted Judgment setting 
aside the exercise thereof.—Swart v. 
Security-Pirst Nat Bank of Los An- 
geles, 120 P.2d 697, 48 CalA.pp.2d 
824. 

96. Del.—Equitable Trust Co. v. Un¬ 
ion Nat Bank, 18 A.2d 228, 25 Del. 
Ch. 281. 

The statntory anthority of trustee 
of au lusaue persou to do whatever 
is necessary for the care, preserva- 
tlon, and increase of the insane per¬ 
sonas estate does not glve the trus¬ 
tee anthority to exercise a power 
given to the Insane person.—Equita¬ 
ble Trust Co. V. Union Nat Bank, 
supra. 

97. lowa.—Jones v. Clyman, 188 N. 
W. 954, 193 lowa 1248. 
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the consent or concurrence of her husband, execute 
a power, whether appendant, in gross, or simply 
collateral, by will, deed, or othervvise, even in favor 
of her husband, and even though she may be under 
disability to dispose of her own estate, regardless 
of whether the power was granted or reserved be- 
fore or after her marriage,®^ unless the concurrence 
of the husband is required by the instrument con- 
ferring the power,99 or the terms of the instrument 
are inconsistent with the exercise of the power 
during coverture.l 

Personal, officialj or fiduciary character of donee, 
When a power is conferred on a person or persons 
by name, it is ordinarily personal, and may be exer- 
cised only by the donees named;^ but when it is 
given to a class or to a designated person or persons 
merely virtute officii, it is not personal, and may be 
exercised by the person or persons for the time be- 
ing members of the class or holding the office.9 

Joint or several authority. As a general rule, 
where a power is conferred on two or more persons, 
and it is dependent on their judgment whether or 
not it shall be exercised, the power is a special con- 
fidence in their combined judgments, and the con¬ 
currence of both or ali is necessary to a valid ex¬ 
ercise of the power,^ at least as far as acts involving 


discretion are concerned.5 A power may, however, 
be executed by one donee with the assent of the 
other or others where such others do not merely 
delegate the power to him;9 and, where a power to 
sell is given to two or more persons, a sale by one, 
subsequently ratified by the other or others, is 
valid.7 The general rule requiring concurrence of 
all does not apply where the power is in terms 
given to the donees jointly or severally,9 or where 
a majority of the donees are expressly authorized to 
act;9 but, where there are only two donees, one 
may not exercise the power under the latter pro- 
vision,^® Where there is a grant of a power in 
trust to two, and it is impossible for one of them to 
qualify, it has been held that the other may exercise 
the power.ii 

Except when otherwise provided by statute,i2 a 
mere naked or collateral power given to two or more 
persons in their personal capacity, as distinguished 
from a power given them virtute officii, is deter- 
mined by the death of any one, and does not sur- 
vive to the other or others,^9 but a power coupled 
with an interest may be execiited by the survivor 
or survivors,^^ even though the power is discretion- 
ary,i9 unless a contrary intention appears from the 
instrument creating the power.i® Where a power 


98- Ky.—^Hankins v. Columbia Trust 
Co., 134 S.W. 498, 142 Ky. 206. 
Wyo.—Corpus Juris dted iu In re 
Smith's Bstate, 97 P.2d 677, 680, 
65 Wyo. 181. 

49 C.J. p 1279 note 64—30 C.J. p 694 
note 18, p 755 note 6, p 759 note 
11 . 

99. Wyo.—Corpus Juris died lu In 
re Smlth^s Estate, 97 'P.2d 677, 680, 
56 Wyo. 181. 

49 C.J. p 1279 note 65. 

1. Wyo.—Corpus Juris dted iu In 
re Smith*s Bstate, 97 P.2d 677, 
680, 66 Wyo. 181. 

49 aj. p 1279 note 66. 

2 . Oa.—Corpus Juris guoted iu 
Bratton v. Trust Co. of Georgria, 
11 S.E.2d 204, 208, 191 Ga. 49. 

49 C.J. p 1279 note 68. 

Ilelesration of power see infra S 36. 

3. Ga.—Corpus Juris anoted iu 
Bratton v. Trust Co. of Georgrla, 
11 S.E.2d 204, 208. 191 Ga. 49. 

49 C.J. p 1280 note 69. 

4. U.S.—Corpus Juris dted iu Hos- 
kins V. City of Orlando, C.C.A.Pla., 
61 F.2d 901, 906. 

Cal.—^Talcott v. Talcott, 129 P.2d 
946, 54 Cal.App.2d 743- 
49 C.J. p 1280 noto 71- , 

Teuauts by eutSrety 
Discretionary legral power, ex¬ 
pressly griven husband and wife as 
tenants by entireties for life by 
deed to them, may be jointly execut¬ 


ed by them during their joint lives. 
—^Literski v. Literski, 171 A. 874, 
166 Md. 641. 

5. U.S.—Corpus Juris dted iu Hos- 
kins V. City of Orlando, C.C.APla., 
61 P.2d 901, 90S. 

N.J.—Tarlton v. Gilsey, Ch., 37 A. 
467. 

6. Cal.—^Panaud v. Jones, 1 Cal. 488. 
Tex.—Giddings v. Butler, 47 Tex. 

536. 

49 C.J. p 1280 note 73. 
belegation of power In general see 
infra § 36. 

7. Ark.—Hili v. Peoples, 96 S.W. 
990, 80 Ark. 15. 

49 C.J: p 1280 note 74. 

8. lowa.—Taylor v. Dickinson, 15 
lowa 483. 

Ky.—Hite v. Shrader, 3 Litt. 444. 

9. N.T.—Crane v. Decker, 22 Hun 
462. 

10. !N*.T.—Crooked Lake Nav. Co. v. 
Keuka Nav. Co., 4 N.T.St. 380, af- 
flrmed 22 N.E. 1126, 116 N.T. 667. 

11. N.Y.—In re Garfunkers Estate, 
71 N.T.S.2d 693. 

12. Pa—^Hunter v. Anderson, 26 A. 
638, 152 Pa. 386. 

49 C.J. p 1280 note 79. 

Fowexs withiu scope of statute 
Codal provision that, where “pow¬ 
er” is vested in several persons, all 
must unite In its execution, but In 
case any one or more of them is 
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dead, the power may be executed by 
the survivor or survivors unless oth¬ 
erwise prescribed hy the terms of 
the power, means any power Includ- 
ing the power to consent as well as 
the power to alienate or transfer.— 
Talcott V. Talcott, 129 P.2d 946, 54 
Cal.App.2d 743. 

13. Pa—^In re Solomon*s Estate, 2 
A.2d 826, 332 Pa 462. 

49 C.J. p 1281 notes 81, 82. 

14. Md.—Literski v. Literski, 171 A. 
874, 166 Md. 641. 

49 C.J. P.1281 note 83. 

Death of person whose consent is 
condition attached to execution of 
power see infra § 41. 

Teuauts by .eutlrety 
Power granted to tenants hy en- 
tirety of a life interest is one cou¬ 
pled with an interest, and whole in¬ 
terest or estate of both husband 
and wife in pro.perty conveyed to 
them as tenants by entireties for 
their lives survlved on death of ei- 
ther to surviving spouse, so that 
power granted them by deed to dis¬ 
pose of entire estate during their 
llfetime was not extinguished by 
husband*s death, but survived to 
widow.—^Literski v. Literski, supra. 

15. Md.—^Literski v. Literski, supra. 
49 C.J. p 1281 note 84. 

16. Ky.—Steele v. Cassell, 191 S.V7. 
640, 173 Ky. 817. 

49 C.J. p 1281 note 86. 
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is given to persons virtute officii, and not as in- 
dividuals, it may, on the death of one or some of 
them, be exercised by the survivor or survivors.^*^ 

Effect of rcnunciation or rcsignation of, or dis- 
charge from, office or tnist. The donee of a power 
who is also appointed exeeutor or trustee b^” the 
instrument creating the power is not deprived of 
his right to exercise it by renouncing, resigning, or 
being discharged from his office or tnist,unless 
the power was given him simply virtute officii.l^ 

Heirs or representatives of deceased donee. A 
power ordinarily may not be exercised by the heirs 
of the donee after his death ,*20 nor may it be exer¬ 
cised by his exeeutor or administrator,^! unless it 
is coupled with an interest or trust,^^ or is expressly 
conferred on the donee and his exeeutors or ad- 

ministrators^3 or legal representatives.24 

§ 36. -Delegation or Assignment of 

Powers 

The donee of a power which Involves discretion ordl- 
narlly may not assign it or delegate its exercise to an- 
other unless he is authorized to do so. 

A power the exeeution of which does not require 
the exercise of judgment or discretion may be 
delegated by the donee but the donee of a 
power which involves discretion ordinarily may not 
assign it or delegate its exercise to another,^^ 


whether or not it is founded on the donor’s personal 
confidence in the donee,^^ unless he is authorized 
so to do either expressly or by necessary implica- 
tion,28 except in some particular act merely min- 
isterial and not requiring the exercise of judg- 
ment.29 Similarly, where the consent of a third 
person is made a condition precedent to the exeeu¬ 
tion of a power, such person may not authorize 
another as his attomey to consent.®® It would 
seem, however, that a power which is absolute and 
does not involve any act personal to the donee may 
be delegated by him.®l 

Although the general statement has been made 
that the donee of a power of appointment is not en- 
titled to delegate the exercise of the power unless 
there is something in the gift of the power to 
justify the delegation,®® there is substantial au- 
thority that a power of appointment may be exer¬ 
cised by creating a new and further power of ap¬ 
pointment.®® Thus, it has been held that a special 
power of appointment may be effectively exercised 
by creating a general power in an object of the 
special power,®^ or by appointing an interest for 
life in an object of the power and a special power 
to appoint among persons, ali of whom are objects 
of the original power,®® but, if the power expressly 
or by ciear implication requires that an estate in 
fee and no other be appointed, it may not be exer- 


17. KT.—^Loeb v. Hasslacher, 203 
KT.S. 393, 209 App.Dlv. 68. 

Pa.—^In re James' Estate, 9 Pa-DIst- 
& Co. 639. 

49 C.J. p 1281 note 86. 

18. Ga.—Corpus Juris guoted Iu 
Bratton v. Trust Co. of Georgia, 
11 S.E.2d 204. 209. 191 Ga. 49. 

49 C.J. p 1281 note 87, 

19. Ga.—Corpus Juris guoted iu 
Bratton v. Trust Co. of Georgia, 
11 S.B.2d 204, 209. 191 Ga. 49. 

49 C.J. p 1281 note 88. 

20 . Tenn.—Stamper v. Venable, 97 
S.W. 812, 117 Tenn. 567. 

49 C.J. p 1281 note 90. 

21 . N.J.—Chambers v. Tulane, 9 N. 
J.Eq. 146. 

49 C.J. p 1281 note 91. 

22 . Pa.—^Estate of Cunninghazn, 29 
Pa.Dist. 644. 

49 C.J. p 1281 note 92. 

23. N.T.—Doolittle v. L,ewis, 7 

Johns.Ch. 45, 11 Am.D. 389. 

Pa.—Smith v. Polwell. 1 Binn. 646. 

49 C.J. p 1282 note 93. 

24. Ga.—Lewis v. King, 141 &E. 
909, 166 Ga. 705. 

49 C.J. p 1282 note 94. 

35. N^.T.—Croofce v. IBlings County, 
97 N.T. 421, 463. 

49 C.J. p 1282 note 96. 

Delegation by donee of testamentary 
72 C.J.S.—28 


power see the C.J.S. tltle Wills § 
1070, also 69 C.J. p 845 note 22 et 
seq. 

25. Ky.—Corpus Juris citad in De 
Charette v. De Charette. 94 S.W. 
2d 1018, 1020, 264 Ky. 625, 104 
A.L.R. 1466. 

49 C.J. p 1282 note 97. 

27. Tex.—^Michael v. Crawford, 193 
S.W. 1070, 108 Tex. 362. 

28. Mass.—Boston Safe Deposit & 
Trust Co. V. Prlndle, 196 N.B. 793, 
290 Mass. 677. 

49 C.J. p 1282 notes 99, 1, p 1283 
notes 5, 6. 

29. N.T.—Gates v. Dudgeon, 66 X.B. 
116. 173 N.Y. 426, 93 Am.S.R. 608. 

49 C.J. p 1283 note 2. 

30- N.Y.—People v. Smith. 45 N.Y. 
772. 

49 C.J. p 1283 note 3. 

Consent of third person as condition 
precedent to exercise of pOwer see 
infra § 41. 

31- BZy.—Coats v. Louisville. etc., R. 
Co.. 17 S.W. 664, 92 Ky. 263, 13 Ky. 
D. 657. 

49 C.J. p 1283 note 4. 

32. Mass.—Boston Safe Deposit & 
Trust Co. V. Prlndle. 196 N.E. 793, 
290 Mass. 677. 

33. Md.—^Lamkin v. Safe Deposit & 
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Trust Co. of Baltimore. 64 A.?d 
704. 

Mass.—Gardeld v. State Street Trust 
Co.. 70 N.E.2d 706. 320 Mass. 646, 
169 A.D.R. 719. 

N.T.—In re Wlldenburg^s Estate, 21 
N.T.S.2d 331, 174 Mlsc. 503. 

Pa.—^In re McClellan's Estate, 70 
A 737, 221 Pa. 261. 

49 C.J. p 1*267 note 62 [a] (2). 

Power to appoint as afCected by rule 
against .perpetuitles see Perpetui- 
ties § 24. 

Thls is not a delegatiou of the 

power, but the grant of a new power. 

Md.—Damkin v. Safe Deposit & 
Trust Co. of Baltimore. 64 A2d 
704. 

Mass.—Gaxfleld v. State Street Trust 
Co., 70 N.B.2d 706, 320 Mass. 64$. 
169 AL.R. 719. 

N.J.—National State Bank of New- 
ark V. Morrison. 76 A2d 916, 9 
N.J.Super. 652. 

Tenn.—Mays v. Beech, 86 S.W. 713, 
114 Tenn. 644, 4 Ann.Cas. 1189. 

34- N.J.—National State Bar^ ,of 
Newark v. Morrison, 76 A.2d 916, 
9 N.J.Super. 562. 

N.Y.—^In re Slocum's Estate. 81 N. 
Y.S.2d 120, 192 Misa 1026. 

35. N.J.—National State Bank of 
Newark v. Morrison. 76 A.2d 916, 
9 N.J.Super. 662. 
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cised by creating a further power of appointment.36 
Moreover, it has been held that the exercise of a 
power of appointment by creating a further power 
of appointment is proper only where the donee may 
appoint to himself,^^ or where the appointment is 
limited to a class,^* and that, where a general power 
of appointment may be exercised only by will and 
not by deed, it may not be exercised by creating a 
new and further power of appointment.^® 

Ratification, The donee of a discretionary power 
of sale may ratify a sale made by his attorney in 
fact and thereby validate it.'^® 

Effeci of attempted delegation. Where there is an 
attempt to delegate a power which may not be 
transferred, the delegation is void;^^ but an un- 
authorized delegation of power does not invalidate 
appointments or other dispositions which the donee 
had authority to make.^^ 

§ 37- Time of Execution 

As a general rule a power may be exercised at any 
time during the life of the donee or person authorized 
to execute It provided the purpose or object of the power 
continues that long, unless the Instrument of creation 
provides for an earlier exercise of the power. 

As a general rule a power may be exercised at 
any time during the life of the donee or other per¬ 
son authorized to execute it,'*® provided the purpose 
or object of the power continues that long,^^ unless 


the instrument of creation provides either expressly 
or by implication for an earlier exercise or for a 
lesser period,^^ or the term is restricted by stat¬ 
ute.'*® It has been held that a power should be 
exercised within a reasonable time,^*^ and, if it re- 
mains unexercised for an unreasonable time, the 
power may terminate.^® A power exercised by will 
is not exercised until the donee^s death.'*-®' 

Execution at or within specified time, A provi- 
sion for the execution of a power at a specified fu¬ 
ture time or within a specified period has been con- 
strued as merely directory,®® unless it appears that 
the donor intended that it should be of the essence 
of the power.51 A power to be exercised "im- 
mediately” should be executed within a reasonable 
time, or as soon as practicable.®® 

Will executed prior to creation of power, There 
is authority that a will executed prior to the crea¬ 
tion of a power may not be held an execution 
thereof,®® but this rule is apparently a consequence 
of the early common-law rule that a will does not 
dispose of real property acquired after its exeeu- 
tion,®^ and, under modem rules and statutes, under 
which a will disposes of property acquired after its 
execution, it is generally held that a power may be 
validly exercised by a will executed prior to the 
creation of the power, if the will is an otherwise 
effective exercise of the power,®® as where it mani- 


36- Ohlo.—Jennert v. Houser» 4 
Ohio Clr.Ct. 3'53, 2 Ohio Cir.Dec. 
691. 

(Power to appoint limited estates 
greneraJly see supra § 24. 

37. Ky.—De Charette v. De Char- 
ette, 94 «.W-Zd 1018, 264 Ky. 626. 
104 AJL..R. 1455. 

38. Ky.— J>e Charette v. De Char¬ 
ette, supra 

33. Ky.—De Charette v. De Char¬ 
ette, supra 

4kO. Ark.—Hili v. Peoples, 95 S.W. 
990, 80 Ark. 15. 

49 aj. p 1283 note 7. 

41. Ky.—De Charette v. Do Char¬ 
ette. 94 S.W.2d 1018, 264 Ky. 525, 
104 A.L.R. 1456. 

49 C.J. p 1283 note 8. 

43. B^y.—De Charette v. De Char¬ 
ette, supra 

49 C.J. p 1283 note 9. 

43. Ala—Corpus Juris cited in 
Rice V. Park. 136 So. 472, 474, 223 
Ala 317. 

Ga—Corpus Juris d^oted in Ward- 
law V. Woodruir, 166 S.B. 667, 660, 
176 Ga 616. 

49 C.J. p 1283 note 12. 

Time of execution of power ^ven by 
will see the C.J.S. title Wills § 
1070, also 69 C.J. p 847 note 41 et 
seo. 


Duration and termination of powers 
in ireneral see supra § 16 et seo.- 

44. Ga—Wardlaw v. Woodruff, 166 
S.E. 667, 176 Ga 615. 

Accomplishment or cesser of purpose 
see supra § 16. 

45. Ky.—^Muldrow v. Fox, 2 Dana 
74. 

49 C.J. p 1283 note 14, p 1279 note 67. 

46. Puerto Rico.—Landron v. Nave- 
do, 12 Puerto Rico 253. 

49 C.J. p 1283 note 16. 
l^glslatlve dlscretlon as to time 
In connection with a statute lim- 
itingr the time within which a power 
to revoke a grift to persons not in be- 
ing- may be exercised, it has been 
said that generally spealung, unless 
arbitrarily exercised, there is a leg- 
islative discretio n as to the reason- 
ableness of the time allowed in a 
limitation on the right to exercise a 
power.—Pinkham v. XJnbom Chil- 
dren of Jather Pinkham, 40 S.E.2d 
690, 227 Isr.C. 72. 

47. Hl.—Teater v. SaJander, 136 N. 
B. 873. 305 m. 17. 

49 C.J. p 1283 note 16. 

48. N.J.—^Ryan v. Daly, 134 A. 646, 
99 N.J.Eq, 586, aflftrmed 137 A. 918, 
101 N.J.Ed. 306, 306. 

49 C.J. p 1283 note 17. 
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49. Cal.—^In re Newton's Bstate, 
221 P.2d 962. 

50. Tex.— Corpus Juris cited in 

Allred v. Beggs, 84 S.W.2d 223, 
228, 126 Tex. 684. 

49 C.J. p 1284 note 18. 

51. Tex.— Corpus Juris cited in 

Allred V. Beggs, 84 S.W.2d 223, 228, 
125 Tex. 684. 

49 C.J. p 1284 note 19. 

52. R.I.—^Rhode Island Hospita! 

Trust Co. V. Harris, 37 A. 701, 20 

R.I. 160. 

53. Tex.— Corpus Juris dted in Se- 
guin State Bank & Trust Co. v. 
Locke, 73 S.W.2d 646, 647, afflrmed 
102 S.W.2d 1060, 129 Tex. 624. 

49 C.J. p 1295 note 44. 

54. Ky.—Hanklns v. Columbia Trust 
Co., 134 S.W. 498, 142 Ky. 206. 

After-acauired property passing by 
will see the C.J.S. title Wills § 70, 
also 68 C.J. p 492 note 28 et seg. 

55. Cal.—California Trust Co. v. 
Ott. 140 P.2d 79. 69 Cal.App.2d 
716. 

Conn.—^Hartford-Connecticut Trust 

Co. V. Thayer, 134 A. 166, 106 Conn. 
67. 

Fla— Corpus Juris g,'doted in Hamil- 
ton V. Florida Nat. Bank of Jack- 
sonville, 1-61 So. 409, 412, 112 F.a 
I 666, 91 A.L.R. 616. 
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fests an intention to execute the power.^® Where a 
will is executed so nearly contemporaneously with 
the creation of a power as to be a part of the same 
transaction, it has been held an effectual exercise 
of the power, although in fact made prior to the 
power’s creation.5^ A will executed prior to the 
creation of a power may be given effect as an exe- 
cution of the power by a codicil executed after the 
power was created, ratifying and republishing the 
will.58 

Discretion of donee. Where the execution of a 
power is left to the discretion of the donee, it may 
be exercised by him at such time as he sees fit,59 
even though the donor suggests a time for its exer¬ 
cise,®® provided execution takes place within a rea- 
sonable time,®i and the donee acts in good faith.®^ 

Execution dependent on contingency. Where a 
power is authorized to be executed on a contingent 
event, it may, unless contrary to the intention of the 
donor, be executed before the event, although the 
execution will take effect oniy on the happening of 
the contingency,®^ especially where the happening 


§§ 37-38 

of the event cannot be ascertained until the moment 
of the donee’s death.®^ 

Power suhjcct to Ufe estate, A power which is 
subject to a life estate may not be effectually exer¬ 
cised during the continuance of such estate,®® ex- 
cept with the consent of the life tenant.®® Such 
consent need not be shown by deed,®^ but may be 
given orally,®® or appear from the actions of the 
life tenant.®® 

Exercise by survivor, Where, a power given 
to the survivor of two is special,*^® or where it is 
limited to be executed after the death of one,*^^ 
it may not be well exercised by a deed or will made 
during the lives of both by that individua! who after- 
ward proves to be the survivor. 

§ 38. Mode of Execution 

A power must be exercised In aecordance with the 
ternns of the grant of the power. 

A power must be exercised in aecordance with the 
terms of the grant of the power,'^2 and so, when a 
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Ky.—Hanklns v. Columbia Trust Co., 
134 S.W. 498, 142 Ky. 206. 

N.T.—In re Davis. 59 N.Y.S.2d 607, 
186 Mlsa 397—City Bank Fafmers 
Trust Co. V. Miller, 297 N.T.S. 88, 
163 Mlsc. 469, afflrmed 1 N.Y.<S.2d 
640, 263 App.Div. 707. 

Pa.—^In re Morris' Account, 148 A. 
843, 298 Pa. 540. 

49 C.J. p 1284 note 23. p 1295 notes 
43, 46. 

Spedal power may be exercised by 
a will made before power is created. 
—In re Davis. 69 N.Y,S.2d 607, 186 
Misc. 397. 

56. Fla.—Hamilton v. Florida Nat. 
Bank of Jacksonville, 151 So. 409, 
112 Fla. 666, 91 A.L.R. 615. 

49 C.J. p 1284 note 23. .p 1295 note 
4‘5. 

Intention to exercise power see infra 
§ 40. 

57- N.T.—TJ. S. Trust Co. v. Chaun- 
cey. 66 N.Y.S. 663, 32 Misc. 358. 

58. Mass.—VTillard v. Ware, 10 Al- 
len 263. 

49 C.J. p 1296 note 48. 

59. Wasli.—^In re Lidston's Estate, 
202 P.2d 269, 32 Wash.2d 408. 

49 O.J. p 1284 note 24. 

60. Vt.—Judevine v. Judevine, 18 
A. 778, 61 Vt. 687, 7 D.R.A. 617. 

61. N.J.—MeCoury v. Leek, 14 N.J. 
Eq. 70. 

Pa.—^In re Githens' Estate, 24 Pa.Co. 
248. 

62. Va.—■Wimbish v. Rawlins, 76 
Va. 48. 

49 C.J. p 1284 note 27. 


63. Mass.—^Bundy v. U. iS. Trust 
Co., 163 N.B. 337, 267 Mass. 72. 

49 C.J. p 1284 note 29. 

Conditions attached to execution 
^enerally see infra § 41. 

Suspension of power pending bap- 
peningr of conting-ency see supra § 
15. 

64. Md.—Cowman v. Classen, 144 A. 
367, 156 Md. 428. 

49 C.J. p 1284 note 30. 

65. Va.—Jackson v. Dlgron, 3 Leigb 
161, 30 Va. 161. 

49 CJ. p 1284 note 31. 

66. Pa.—^Hupp V. Union Coal, etc., 
Co., 131 A, 364, 284 Pa. 529. 

49 C.J. p 1284 note 32. 

67. Pa.—Knapp v. Nissley, 98 A. 
1061, 254 Pa. 379. 

68. Pa.—^Knapp v. Nissley, supra— 
Hamlin v. Thomas, 17 A. 506, 126 
Pa. 20. 

69. Pa.—^Hupp V. Union Coal, etc., 
Co., 131 A. 364, 284 Pa. 629. 

49 C.J. p 1286 note 36. 

70. N.Y.—Re Moir, 46 L..T.Rep.N.Y, 
723. 

49 C.J. P 1285 notes 37. 39. 

71. N.Y.—Garrett v. Duclos, 112 N. 

Y.S. 811, 128 App.Div. 608. i 

49 C.J. p 1285 notes 38, 39. | 

73. Del.—Security Trust Co. v. 

Spruance, 174 A. 275, 20 Del.Ch. 
195. 

Ga.—^Metropolitan Life Ins. Co. v. 

Hali, 12 S-E.2d 63, 191 Ga. 294. 
Ky.—De Charette v. De Cbarette. 94 
S.W.2d 1018, 264 Ky. 525, 104 A. 
LuR. 1466—^Pennebaker Home forj 
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Girls V. Board of Directors, Penne- 
baker Home for Girls, 61 S.W.2d 
883, 260 Ky. 44. 

Md.—^Lamkin v. Safe Deposit & 
Trust Co. of Baltimore, 64 A.2d 
704—Hutchinson v. Parmer, 68 A. 

2d 638, 190 Md. 411. 

Miss.—Ooxpiis Jnxis oited In Wirtz 
V. Gordon, 184 6o. 798, 804, 187 
Miss. 866. 

N.J.—^Fldelity Union Trust Co. v. 
Caldwell, 44 A.2d 842, 137 N.J.Eq. 
362. 

49 C.J. p 1285 note 41. 

Interests and estates whicb may be 
appolnted or conveyed see supra 
§§ 24, 26. 

Instrument of execution see infra $ 
39. 

Mode of execution of testamentary 
power see the C.J.K title Wills S 
1070, also 69 C.J. p 847 note 65 et 
seq. 

To whom appointments may be made 
see supra S 34. 

Power of appolntment 

Ga—^Metropolitan Life Ins. Co. v. 

Hali, 12 SJB.2d 53, 191 Ga 294. 

Ky.—^De Charette v. De Charette, 94 
S.W.2d 1018, 264 Ky. 625, 104 A. 
L.R. 145'6. 

Md.—^Lamkin v. Safe Deposit & . 
Trust Co. of Baltimore, 64 A.2d 
704. 

Mass.—Garlield v. State 'St Trust 
Co., 70 N.B.2d 706, 320 Mass. 646, 
N.J.—^Fidelity Union Trust Co. v. 
Caldwell, 44 A.2d 842, 137 N.J.Eq. 
362. 

Power of revocatlon 
Del.—Secxirity Trust Co. v. Spruance, 
174 A- 286, 20 Del.Ch. 195. 



§§ 38-39 


POWERS 


72 C.J.S, 


certain mode of executing it is prescribed by the 
donor, the donee has no authority to execute it in 
any other mode Striet compliance with the terms 
of the grant is generally required,'^^ but it has been 
held that, where a power is coupled with an interest, 
the law is satisfied with a substantial compliance 
with the terms of the instrument by which it was 
created;'^5 nor is the same strietness applied to the 
exeeution of a power coupled with a trust as to that 
of a naked power.'^^ 

The grant of a power without specific directions 
as to the mode of its exercise necessarily includes 
a grant of power to exercise the power,and, 
where no mode is prescribed, or where the manner 
of exeeution is left to the discretion of the donee, 
he may execute it in any manner which will legally 
effectuate the intention of the donor 

In what naiTte and capacity, Ordinarily, a power 


should be exercised by the donee in his own name,79 
unless the terms of its creation merely authorize 
him to execute it as the donor's agent or attorney.80 
A power may be exeeuted only in the capacity in 
which it was conferred on the donee.si 

Parol sale, A power to sell, without particular 
directions for its exeeution, may be exeeuted by a 
parol sale, unless such sale would be in contra- 
vention of the statute of frauds.83 

§ 39. Instrument of Exeeution 

Where the terms of the creation of a power require 
!t to be exeeuted by a particular Instrument, the restric- 
tion must be observed, and the power cannot be effectual- 
ly exeeuted in any other way or by any other instrument. 

Where the exeeution of a power is not otherwise 
restricted by the terms of its creation, it may be 
exercised by deed,84 and, if not otherwise restricted, 


X^ajnxy feorn irregnlar exercise of 
power 

Grautor of power Is not precluded 
from complalning of its irregrular ex¬ 
ercise because flnancial injury Is not 
shown.—^niinols Refiningr Go. v. 
WeZch, 173 N.E. 345. 341 111. 292. 

General residnary clause 

(1) The court must ascertaln and 
render effective the intent and pur- 
pose sousrht to be accomplished by 
testator when he Included In his will 
a provision that a general residuary 
clause in will of donee of power 
should not be deemed an exercise of 
power of appointment granted by 
testator; the' intention of the tes¬ 
tator in so provldingr was to provide 
agalnst a thoughtless or inadeguate- 
ly considered flnal disposition of the 
portion of his estate to which the 
power of appointment applied.—^In 
re Kilpatrlck’s Estate. 28 N.W.2d 
286, 318 Mlch. 445. 

(2) Where donee of power exeeut¬ 
ed will provldingr that remainder of 
trust property was devised and be- 
queathed in equal shares to such 
beneficiaries as survived donee. dis¬ 
position of trust property was not 
made by a general residuary clause 
of will In violation of the power; 
where donee of power of appoint¬ 
ment expressly stated that will con- 
stituted the exercise of such power 
and after specific bequests of parts 
of property subject to such power 
gave the residue of it to deslgnated 
beneficiaries and also disposed of 
own property, donee complied with 
I>ower providlng that a general resid¬ 
uary clause should not be deemed an 
exercise thereof.—^In re Kilpatrick's 
Estate, 28 N'.W.2d 286, 318 Mich. 445. 

73. Del.—Security Trust Go. v. 

Spruance, 174 A. 285, 20 DeLCh. 

135. 


Ky.—Pennebaker Home for Girls v. 
Board of Directors, Pennebaker 
Home for Girls, 61 S.W.2d 883, 
260 Ky. 44. 

Md-—^Hutchinson v. Farmer, 58 A.2d 
638. 190 Md. 411—0*Hara v. 

OHara, 44 A.2d 813, 185 Md. 321, 
163 A.L.H. 1444. 

Neb.—^Massey v. Guaranty Trust Co., 
5 K.W.2d 279. 142 Neb. 237—Ar- 
lington State Bank v. Paulsen, 78 
N.W. 303, 67 Neb. 717. 

49 C.J. p 1285 note 42. 

DixectloxLB to trustee 
Where donee was authorlzed only 
to give direction to trustees who 
were required to convey the prop¬ 
erty as directed. a deed exeeuted 
by donee purporting to convey the 
property directly to a grantee with¬ 
out any action or conveyance by 
trustees was not a valld exercise of 
the power and conveyed nothing in 
virtue thereof.—Metropolitan Life 
Ins. Co. V. Hali, 12 S.B.2d 53, 191 Ga. 
294. 

74. 111.—^Illinois Refining Co. v. 
Welch, 173 N.E. 346, 341 111. 292. 

Neb:—Massey v. Guaranty Trust Co., 
5 N.W.2d 279, 142 Neb. 237—Ar- 
lington State Bank v. Paulsen, 78 
N.W. 303, 57 Neb. 717. 

49 C.J. p 1285 note 41. 

75, Ind.—^Rowe v. Lewls, 30 Ind. 
163—Rowe V. Beckel, 30 Ind. 164, 
96 Am.D. 676. 

Powers coupled with interest gener¬ 
ally see supra § 8. 

73. W.Va.—^Irons v. Croft Hat, etc., 
Co., 104 S.B. 111, 86 W.^Va. 686. 
49 C.J. p 1286 note 44.' 

77. Ky.—^Pennebaker Home for 
Girls V. Board of Directors, Pen- 
nebaker Home for Girls, 61 S.W.2d 
883, 260 Ky. 44. 
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78. Kan.—Corpus JTarls quoted lu 
Smith V. Judge, 298 P. 661, 652, 133 
Kan. 112. 

Md.—0'Hara v. 0*Hara, 44 A.2d 813, 
185 Md. 321, 163 A.L.R. 1444. 
Wash.—In re Ledston's Estate, 202 
P.2d 259, 32 Wash.2d 408. 

49 C.J. p 1285 note 45. 

79. Ala.—^Burton v. Jones, 102 So. 
807, 212 Ala, 363. 

49 C.J. p 1285 note 46. 

80. Maas.—Cranston v. Crane, 97 
Mass. 459. 93 Am.D. 106. 

81. Ga.—Schley v. Brown, 70 Ga. 64. 
N.T.—^Brooks v. Terry, 14 N.T.S. 238, 

60 Hun 677. 

88. Pa.—Silverthom v. McKinster, 
12 Pa. 67. 

83. N.C.—Perkins v. Presnell, 6 S.B. 
801, 100 N.C. 220. 

84. Del.—Wilmington Trust Co. v. 
Wilmington Trust Co., 180 A. 697, 
21 Del.Ch. 102, modifled on other 
grounds on rehearing 186 A. 903, 
21 DeLCh, 188. 

49 C.J. p 1285 note 57. 

Conveyance or mortgage under pow¬ 
er of appointment see supra § 24. 
Difference betweeu appointment 'by 
will and one by deed or other instru¬ 
ment is that latter is an act com¬ 
plete in itself, and the thing appoint- 
ed vests from exeeution of instru¬ 
ment maklng appointment, whereas, 
in the former, the death of settlor 
is necessary to make act complete 
and make the subject of power pass. 
—In re Eble's Trust, 76 N.T.S.2d 506, 
191 Misc. 190. 

Power to appolnt by will or other¬ 
wise authorizes an appointment by 
deed.—Wilmington Trust Co. v. Wil¬ 
mington Trust Co., 16 A.2d 163, 25 
Del.Ch. 121, CLflarmed 24 A.2d 309, 
26 DeLCh. 397, 139 A.L.R. 1117— 
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§ 39 

it may be exercised by will,^5 or simple note in writ- Insfrument in nature of a will. A power to be 
ing;86 and powers have been held to be effectually exercised by an instrument in the nature of, or pur- 

executed by gifts inter vivos®*^ or causa mortis®® porting to be, a will is well exercised by an instru- 

of the subject matter, and by acts and Instruments.®® ment of a testamentary character, although it is 

On the other hand, particular Instruments have been void as a wi!!;®"* but such a power may not be 

held, under the circumstances, to be ineffectual as executed by deed.®® 

executions o£ powers.®® . 

Instrument in writing. A power required to be 
Where it is expressly provided®! or clearly im- executed by a writing or instrument in writing is 
plied®® by the terms of the creation of a power that executed by a will.®® 

it shall be executed by a particular instrument, as 

by deed or by will, or by either of two particular Contract. The holder of a power may contract 
instruments, the restriction must be observed, and to limit or restrain himself in the exercise thereof.®*^ 

the power cannot be effectually executed in any A power to appoint by will may not be exercised by 

other way or by any other instrument.®® contract;®® and, where a promise or contract to 


Wilmingrton Trust Co. v. Wilming- 
ton Trust Co., 180 A. 597, 21 Del.Ch. 
102. reheard 18$ A. 903, 21 Del.Ch. 
188. 

85. Mass.—Stone v. Forbes, 75 N.E. 
141. 189 Mass. 163. 

49 C.J. p 1285 note 68. 

86 . Va.—Goodloe v. Woods, 80 S.E. 
108, 115 Va. 640. 

49 C.J. p 1286 note 59. 

87- Ky.—^Ewing v. Handiey, 4 Litt. 

346, 14 A1IX.D. 140. 

49 C.J. p 1286 note 60. 

88. S.C.—Wllson V. Gaines, 30 S.C. 
Eq. 420. 

89. N-H.—Weston v. Second Ortho- 
dox Cong. Soc., 110 A. 137, 79 N-H. 
245. 

49 C.J. p 1286 note 63. 

90. Conn.—^Union, etc., Trust Co. v. 
Bartlett, 122 A. 105, 99 Conn. 24«. 

49 C.J. p 1286 note 64. 

91. Ga.—Newton v. Bullard, 182 S. 
E. 614, 181 Ga. 448. 

Md.—^Hutchlnson v. Farmer, 68 A.2d 
638, 190 Md. 411. 

Mass.—^National Shawmut Bank of 
Boston V. Joy, 63 N.E.2d 113, 316 
Mass. 457. 

N.Y.—Merrill v. Lynch, 13 N.T.S.2d 
514, 173 Misc. 39. 

49 C.J. p 1286 note 65. 

92. N.EL—^Belford v. Olson, 51 A-2d 
636, 94 N.H. 278. 

49 C.J. p 1287 note 66. 

Power to be exercised dnxinff donee’s 
Ufetlme 

(1) A power to dispose of prop- 
erty durlns one*s lifetime has been | 
held not a power to leave by will, 
since wills are ambulatory instru- 
ments and do not take elfect 'until 
death of testator.—^Belford v. Olson, 
supra—49 C.X p 1287 note 66 [a]. 

(2) Accordingrly, a power to sell 

and convey whlle living was held not 
to carry power to dispose of by will. 
—(xentie v. Fr^derick, 174 So. 606, 
234 Ala. 184. ' 

(3) On the other hand, it has been 
held that a power to be exercised 
during dQnee's lifetime nuiy be as 


valldly exercised by will as by deed. 
—McGee v. Vandeventer, 168 N.E. 
127, 326 111. 426. 

(4) A .power of disposition to be 
exercised by the donee at any time 
before his death could be exercised 
by the donee by his will.—^Kiplinger 
V. Armstron^, 171 N.B. 246, 34 Ohio 
! App. 348. 

C5) Where property was conveyed 
by grantor to his attorney who im- 
medlately reconveyed property to 
grantor for life with power to grant, 
sell, lease, mortgage or “in any oth¬ 
er manner*' dispose of absolute es- 
tate therein with provision that In 
event power was not exercised prop¬ 
erty was to go to his nlece, the 
quoted words did not authorize gran¬ 
tor to alter direction in whlch re- 
mainder of property should go, by 
giving it by his will to another.— 
Hutchinson v. Farmer, 58 A,2d 638, 
190 Md. 411. 

Power to be exercised at doaee’s 
death 

The fact that by the terms of Its 
creation a power is to be exercised 
at the donee*s death does not restrlct 
it to execution by will alone, and it 
may be exercised by deed.—Goodloe 
V. Woods, 80 S.E, 108, 115 Va. 640— 
49 C.J. p 1285 note 67 [a]. 

93. Ga.—Newton v. Bullard, 182 S. 

E. 614, 181 Ga. 448. 

Ky.—^Lexington' Brick Co. y. Thom- 
ton, 132 S.W. 422, 141 Ky. 207. 

Md.—^Lamkin v. Safe ,Deposit & 
Trust Co. of Baltimore, 64 A.2d 74 
—^Hutchinson v. Farmer, 58 A.2d 
638, 190 Md. 411—0’Hara v., 

CHara, 44 A.2d 813. 185 Md. 321, 
163 A.L.R. 1444—Pope v- Safe De- 
posit & Trust Co., 161 A. 404, 163 
Md. 239. 

Mass.—^National Shawmut Bank of 
Boston V. Joy. 63 N.E.2d 113, 316 
Mass. 457. 

N.J.—^B^delity Union Trust Co. v. 
Parfner, 37 A.2d 675, 135 N.J.Eq. 
133—^U. S. Trust Co. of Newark v. 
Montclair Trust Co., 33 A.2d 901. 
133 N.J.Eq. 679. 
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N.Y.—Merrill v. Lynch, 13 N.Y.S.2d 
-514, 173 Misc. 39—City Bank 

Farmers Trust Co. v. Neary, 27 N. 
Y.S.2d 979, appeal dismissed 27 N. 
Y.S.2d 1017, 261 App.Div. 1079, re- 
argument denied 28 N.Y.S.2d 707, 
262 App.Div. 758, 

49 C.J. p 1286 note 66, p 1287 note 

66 . 

IxLOorporatioiL by reference 

Power exercisable only by will 
could be exercised by an inter vivos 
trust agreement which was Incor- 
porated in the donee's will by refer- 
ence.—‘First-Central Trust Co, v. 
Claflin, Ohio Com.PL. 73 N.E.2d 388. 

94. CaL—OorpiLS Juris quoted in 
In re Sloan's Estate, 46 P.2d 1007, 
1016, 7 Cal.App.2d 319. 

49 C J. p 1287 note 68. 

95- Pa.—^In re Trust Under I>eed of 
Levering, 9 Pa.Dist. & Co. 328. 

96. W.Va—^Ruffner v. Broun, 98 S. 
E. 872, 83 W.Va. 689. 

49 C.J. p 1287 notes 70, 71. 

97. Pa.—^In - re Welsh*s Estate, 61 
Pa.Dlst. & Co. 47. 

Release or contract not to exercise 
limited power as fraudulent see 
infra § 46. 

98. D.a—Mondell v. Thom, 143 F. 
2d 167, 79 U.S.APP.D.C. 146. 

Md.—0’Hara v. 0’Hara, 44 A.2d 813, 
186 Md. 321. 163 A.L.R. 1444. 

Mass,—Pitman v. Pitman, 60 N.E.2d 
69, 314 Mass. 466, 160 A.L.R. 609. 
N.J.—U. S. Trust Co. of Newark v. 
Montclair Trust Co., 33 A.2d 901, 
,133 N.J.Eq. 679. 

N.Y.—^Farmers' L. & T. Co. v. Mor- 
timer, 114 N.E. 389, 219 N.Y. 290, 
Ann.Cas.l918E 1159. 

49 C.J. p 1286 note 66 [aj (3). 
Contract as fettexing power 
. The donee of a power to mcbke ap- 
pointment by wHl has no right to en- 
ter into any contract that fetters 
such power; whether a particular 
contract executed by donee of a pow- 
er fetters such power so as to be uu- 
enforceable in equity must be detez^ 
mined from the language of instru- 
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make an appointment is not performed, the promisee 
may not obtain damages^® or the specific property.^ 

Formal requisites. A deed, will, or other instru- 
ment in execution of a power must be executed with 
the formalities required by law in the execution of 
such instruments generally,® but as a rule, where 
a power may be executed by either of two Instru¬ 
ments, formalities prescribed for one are not re¬ 
quired for the other.® Ali formalities prescribed 
by the instrument creating the power must be ob- 
served,^ such as a requirement that the instrument 
of execution be under seal,® be duly acknowledged,® 
or that it be witnessed or attested by a certain 
number of witnesses, or in a certain manner.^ 
Where the instrument granting the power so pro¬ 


vides, the instrument executing the power must be 
deposited with the trustees of the property.® 

By whom instrument executed. The instrument 
by which a power is exercised must be executed by, 
or in behalf of, the donee or holder of the power.® 
The spouse of the donee need not join in the in¬ 
strument,unless his joinder is required by the 
instument creating the power and, when the 
donee is a life tenant of the subject matter of the 
power, the remaindermen need not join.^® 

ConstrucHon. A writing allegedly exercising a 
power is to be read into and construed with the 
grant of the power.^® The exercise of a power is to 
be construed in accordance with the donee’s inten- 
tion,^^ and in the light of the circumstances exist- 


ment creatingr the power and Inten- 
tion of the donor as grathered from 
such instrument.—0*Hara v. 0’Hara, 
44 A.2d 813, 185 Md. 321, 163 A.L..H. 
1444. 

99. 111.—'Northern Trust Co. v. Port¬ 
er, 13 N.E.2d 487. 368 Ill.App. 266. 
Mass.—^Pitman v. Pitman, 50 N.E.2d 
69, 314 Mass. 465, 150 A.L.H. 509. 
N.J.—U. S. Trust Co. of Newark v. 
Montclair Trust Co., 33 A.2d 901, 
133 N.J.Eq. 679. 

1 . IlL—Northern Trust Co. v. Port¬ 
er, 13 N.E.2d 487, 368 Ill.App. 256. 

Md.—0'Hara v. 0'Hara, 44 A.2d 813, 
185 Md. 321, 163 A.L.R. 1444. 
Mass.—^Pitman v. Pitman, 50 N.E.2d 
69, 314 Mass. 465, 150 A.L 1 .R. 509. 
N-J.—^U. S. Trust Co. of Newark v. 
Montclair Trust Co., 33 A.2d 901, 
133 N.J.BQ. 679. 

N.Y.—Parmers' L. & T. Co. v. Morti- 
mer, 114 N.E. 389, 219 N.T, 290. 
Ann.Cajs.l918E 1159. 

2. Cal.—^In re eioan’s Estate, 46 P. 
2d 1007, 7 Cal.App.2d 319. 

Va.—^Danlel v. Brown, 169 S.B. 209, 
166 Va, 663, 75 A.L.II. 1377. 

49 C.J. P 1287 note 73. 

3. Md.—Olivet v. Whltworth. 33 A. 
723, 82 Md. 258. 

49 C.J. P 1287 note 76. 

4. Mass.—National Shawmut Bank 
of Boston V. Joy, 53 N.E.2d 113, 
315 3i£ass. 45i. 

49 C.J. P 1287 note 74. 

5. Mass.—^National Shawmut Bank 
of Boston V. Joy, supra. 

49 C.J. p 1288 note 86. 

6 . Mass.—^National Shawmut Bank 
of Boston V. Joy, supra. 

7- N.T.—^Walnwright v. Low, 30 N. 

E. 747. 132 N.T. 313. 

49 C.J. p 1288 note 87. 

AttestatioiL of signature 
Where a marriage settlement gave 
the woman the power of appoint¬ 
ment to the use of such persons as 
she might from time to time appoint 


during the coverture, by any writ¬ 
ing or writings under her hand and 
seal attested by three credible wit¬ 
nesses, and she executed a deed 
which redted that the parties had 
thereunto set their hands and seals, 
and which the witnesses attested as 
having been '*sealed and delivered,” 
this was held a sufficient execution 
of the power, although the witnesses 
did not attest the fact of her “sign- 
ing" It. 

U.S.— ^Ladd v. L^dd, Dist.Col., 8 b:ow. 
10, 12 L..Ed. 967. 

8. Mass.—National Shawmut Bank 
of Boston V. Joy, 63 N.E.2d 113, 
315 Mass. 457. 

N.T.—In re SulUvan^s Will, 36 N.T. 
S.2d 443. 

Authorlty to Ille wiili tmstee 

Provlsion of trust deed that the 
remainder should be paid to a speci- 
fied nominator or his nominee by 
written instrument filed with the 
trustee within six months after the 
death of the nominator meant that 
fillng must be made by someone au- 
thorized to do so by nominator, and, 
hence, where power of appointment 
to a deslgnated nominee was not 
ffied at the direction of the nomina¬ 
tor, the power of appointment was 
not exercised In favor of the nom¬ 
inee so deslgnated.—In re Sullivan*s 
Will, supra. 

9. N.T.—^Marsh v. Consumers' Park 
Brewlng Co., 143 N.T.S. 359, 82 
Mlsc. 186, reversed on other 
grounds 147 N.T.S. 696, 162 App. 
Div. 256, reversed on other grrounds 
115 N.E. 613, 220 N.T. 205. 

49 C.J. P 1287 note 78. 

Person authorized to execute power 
see supra § 35. 

10. N.C.—DUlon V. Monroe Cotton 
Mills Co., 123 S,B. 89, 187 N.C. 
812, 

49 C.J. p 1288 note 81. 

11- N.C.—DiUon v, Monroe Cotton 
Mills Co., supra. 
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12. IlL—Rlemenschnelder v. Tor- 
toriello, 122 N.E. 799, 287 111. 482. 

49 C.J. p 1288 note 83. 

13. Ky.—^Dant v. Pidellty & Colum- 
bia Trust Co., 193 S.W.2d 399, 302 
Ky. 64—Goodloe's Trustee and 
Adm’r v. Goodloe, 166 S.W.2d 836, 
292 Ky. 494. 

N.T.—^In re Berwlnd's Estate, 42 N. 
T.S.2d 68, 181 Misc. 669—In re 
Walbridge’s Estate, 33 N.T.S.2d 47, 
178 Misc. 32—^In re Merseles’ Will, 
292 N.T.S. 276, 161 Misc. 464—In 
re Balter's Estate, 273 N.Y.S. 962, 
162 Misc. 177—^In re Burllng^s Es¬ 
tate, 266 N.T.S. 482, 148 Misc. 835 
—In re Kraetzer’s Will, 264 N.T.S. 
443, 147 Misc. 609—In re Harbeck’s 
Estate, 254 N.T.S. 312, 142 Misc. 
67—In re Wickham^s Will, 249 N. 
T.S. 148, 139 Misc. 729—In re Gaff- 
ney^s Trust, 76 N.T.S.2d 676. 

14. N.T.—In re 0’Connor, 82 N.T.S. 
2d 310. 

Pa.—^In re Horsey*s Estate, 58 Pa. 
Dist. & Co. 112. 

R.I.—^Bancroft v. Bancroft, 27 A.2d 
836, 68 R.I. 406. 

Mlstake of law 

Where, under forelgn law, life 
beneficiary*s two sons were his 
‘*forced heirs,” and as such entltled 
to two thirds of his estate, and life 
beneflciary, in exercising his power 
of appointment under a trust, under 
mistaken bellef that foreign law ap- 
plled, directed that the “freely dls- 
posable share” of his estate be given 
to a deslgnated donee, other than the 
sons, exercise of power of appoint¬ 
ment was a dlsposal of only one 
third of the trust fund.—^In re 
0'Connor, 82 N.T.S.2d 310. 

“Trust” 

Where will drafted and executed 
in foreign country provided for dls- 
posltion of trust fund over which 
testatrix* had power of appointment 
by will as part of residuary trust, 
incorporation in residuary clause of 
statutory will form provlding that 
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ing at the time the power is exercised.^® Where a 
power is exerdsed, it has been held that the inten- 
tion of the donee is to be ascertained in precisely 
the same manner as a testatores intent is discovered 
in a will,^® and that an appointment by will is to be 
construed as are other testamentary provisions.!*^ 
It has been held that the law leans against a con- 
struction which would render ineffectual an at- 
tempted execution of a power.^S 

§ 40. Intent to Execute 

a. In general 

b. Particular matters indicating intention 

c. Will disposing of all donee^s property; 

general bequest or devise 

d. Burden of proof; admissibility of evi- 

dence 


a. In Gteneral 

Whether or not an Instrument, aultable to the execu¬ 
tion of a power, operates as an exercise thereof depends 
on the Intention of the donee of the power; except where 
supplied by statute, an intention to execute the power 
must appear, and, where such Intention properly appears, 
the power is effectually exercised. 

The question whether or not an instrument, suit- 
able to the execution of a power, operates as an 
exercise thereof depends on the intention of the 
donee of the power.^^ Except when supplied by stat¬ 
ute, the intention to execute a power must always 
appear in its execution, either by express terms or 
recitals, or by necessary implication ;20 but, where 
such intention does appear, either expressly or by 
implication, and however it is manifested, in an in¬ 
strument suitable to the execution of the power, 
the power is effectually exercised^i 


trustees should hold property on 
“trust*' to sell and pay expenses, 
debts, and legacies did not invali- 
date exercise of power of appoint¬ 
ment under rule agrainst perpetui- 
ties, since such use of auoted word 
merely indicated flduciary obllgra- 
tlons of trustees as to srross estate 
and did not create a trust as such.— 
In re Zeregra*s £]state, 72 N.Y.S.2d 
617. 

15. Mass.—^Minot v. Paine, 120 N.B. 
167, 230 Mass. 514, 1 A.L.IL 365. 

16. Pa.—^In re Lewis* Bstate, 37 A. 
2d 482, 849 Pa. 571. 

17- Va.—^Murchison y. Wallace, 159 
S.!]. 106, 156 Va. 728. 

18. Ala-—Rice v. Park, 135 So. 472, 
223 Ala. 317—Campbell v. Wood- 
stock Iron Co., 3 So. 369, 83 Ala. 
351. 

19. U.S.—Johnstone v. 'Commlsslon- 
er of Intemal Bevenue, C.C.A., 76 
P.2d 66, certiorari denied 56 S.Ct. 
89, 296 U.S. 578, 80 L.Bd. 408. 

Cal.—Chllds V. Gross, 107 P.2d 424, 
41 Cal.App.2d 680. 

Colo.—Johnson v. Shriver, 216 P.2d 
663. 

DeL—^Equitable Trust Co. v. Causey, 

9 A.2d 714, 24 DeLCh. 259—Wil- 
mington Trust Co. v. Grler, 161 
A. 921, 19 Del.Ch. 34. 

Fla-—UePass v. Hansas Masonlc | 
Home, 181 So. 410, 132 Fla. 455. 
Ga.—Cannon v. Iiaing, 111 S.E. 666, 
153 Ga. 88. 

111. —^Boyle V. John M. Smyth Co., 
248 I11.APP. 57. 

lowa.—In re Stork’s Estate, 9 H.W. 

2d 273, 233 lowa 413. 

Md.—Reeside v. Annex Bldg. Ass*n 
of Baltimore City, 167 A. 72, 166 
Md. 200. 91 A.L.R, 426. 

Mass.—Gorey v. Guarente, 22 N.E.2d 
99, 303 Mass. 669—Slayton v. 

Pitch Home, 200 N.B. 367. 293 
Mass. 674, 104 A.L.R. 669. 

N.J.—^Brown v. Fidelity Union TTust 


Co., 9 A.2d 311, 126 NT.J.Bq. 406— 
Board of Home Missions of Pres- 
byterian Church in U. S. of Amer¬ 
ica V. Saltmer, 4 A.2d 69, 126 N.J. 
Eq. 33—Camden Safe Deposit & 
Trust Co. V. Pitler, 197 A. 249, 123 
N.J.Eq. 245, afflrmed Camden Safe 
Deposit & Trust Co. v. Prishmuth, 
4 A2d 379, 126 H.J.Eq. 169—Meth- 
odist Episcopal Home for the 
Aged of New Jersey v. Tuthlll, 167 
A. 9, 113 N.J.Bq. 460—^Paul v. Paul, 
133 A. 868. 99 N.J.Eq. 498—Nation¬ 
al State Bank of Newark v. Mor- 
rlson, 70 A.2d 888, 7 N.J.Super. 
333. 

N.a—Tocci V. NowfaJl, 18 S.E.2d 
226, 220 N.C. 650. 

Ohio.—Kipllnger v. Armstrong, 171 
N.E. 246, 34 Ohio App. 348. 
Donor and donee same person 

The same rules apply where the 
donee and donor of the power are the 
same person as where the donee and 
donor of the power are different per- 
sons.—^Equitable Trust Co. v. Pasch¬ 
ali, 116 A. 366. 13 DeLCh. 87. 
Deadintr oase 

U.S.—^Blagge v. Miles, C.C.Mass., 3 
Ped.Cases 669, No. 1479, 1 Story 
426. 

20. U.S.—Johnstone v. Commission- 
er of Internal Revenue, C.CA-, 76 
P.2d 66, certiorari denied 66 S.Ct. 
89, 296 U.S. 578, 80 D.Ed. 408. 
Colo.—Johnson v. Shriver, 216 P.2d 
653. 

Del.—^Hurlock v. Bader, 28 A.2d 466, 
26 Del.Ch. 328—Equitable Trust 
Co. V. Causey, 9 A.2d 714, 24 Del. 
Ch. 259—^Wllmington Trust Co. v. 
Grier, 161 A. 921, 19 Del.Ch. 34. 
Ga.—^Butler v. Prudden, 186 S.E. 102, 
182 Ga. 189. 

Hawali.—^Hakalau v. De La Nux, 36 
Hawail 59. 

111.—^Emery v. Emery, 166 N.E. 364, 
326 111. 212—MerchantS* D. & T. Co. 
V. Patterson, 139 N.E. 912, 308 Bl. 
619. 


lowa.—^Busslng* v. Hough, 21 N.W.2d 
687, 237 lowa 194—^In re Stork*s 
Estate, 9 N.W.2d 273, 233 lowa 
413—In re Proestler*s Will, 5 N.W. 
2d 922, 232 lowa 640. 

Ky.—Corpus Juris dted in Green- 
way V. Irvine, 31 e.W.2d 606, 607, 
236 Ky. 263. 

Md.—^Reeside v. Annex Bldg. Ass’n 
of Baltimore City, 167 A. 72, 165 
Md. 200, 91 A.L.R. 426. 

Mo.—Corpus Juris oited in Standley 
V. Allen, 163 S.W.2d 1012, 1014, 349 
Mo. 1116. 

N.H.—^Paulkner v. Paulkner, 44 A.2d 
429, 93 N.H. 461. 

N.J.—Camden Safe Deposit & Trust 
Co. V. Pitler, 197 A. 249, 123 N.J. 
Eq. 245, afflrmed Camden Safe De¬ 
posit & Trust Co. V. Prishmuth, 4 
A.2d 379, 125 N.J.Eq. 169—Metho- 
dist Episcopal Home for the Aged 
of New Jersey, 167 A. 9, 113 N.J. 
Eq. 460. 

N.T.—In re Kelly^s Will, 291 N.Y.S. 
860, 161 Misc. 266, applying Flori¬ 
da law. 

Ohio.—Ellpllnger v. Armstrong, 171 
N.E. 245, 34 Ohio APP. 348. 

Tex.—Corpus Juris cited in Seguin 
State Bank ds Trust Co. v. Lock<e, 
Civ.App., 73 S.W.2d 646, 647, af- 
firmed 102 e.W.2d 1060, 129 Tex. 
524. 

49 O.J. p 1288 note 96, p 1291 note 

17. 

Statute creating presumption of in¬ 
tention to exercise power see in¬ 
fra subdivlsion c (2) of thls sec- 
tion. 

Intention not presumed 
Intention to exercise power will 

not be presumed.—Klplinger v. Arm- 

strong, 171 N.B. 246. 34 Ohio App. 

348. 

21. U.S.—Johnstone v. Commlssion- 
er of Internal Revenue, C.<1A., 76 
F.2d 55, certiorari denied 56 S.Ct. 
89, 296 U.S. 578, 80 L.Ed. 408— 
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It has been held that an intention to exercise the 
power must clearly appear^^ go that the transaction 
is not fairly susceptible of any other constniction 
and that, where it is uncertain whether or not an 
act done by the donee of a power is intended to be 
in execution thereof,^^ or where an intention not to 
exercise it is shown,25 the power will not be treated 
as executed. 


The donee^s intention to exercise a power, how- 
ever, need not be manifested in any given way.26 
Technical langnage is not necessary to the exercise 
of a power nor is it necessary that the intention 
to execute the power appear by express terms or 
recitals.28 Such intention may be sufnciently mani- 
fested by words, acts, or deeds demonstrating the 
intention,^3 and an intention to exercise a power by 


Guaranty Trust Co. of N". Y. v. 
Jotinson, D.C.N.Y., 76 F.Supp. 566. 
Cal.—Childs V. Gross, 107 P.2d 424. 
41 Cal.App.2d 680. 

Colo.—Johnson v. Shriver, 216 P.2d 
653. 

Fla.—^DePass v. Kansas Masonlc 
Home. 181 So. 410. 132 Fla. 465. 
Hawaii.—^Hakalau v. De La Nux, 35 
Hawaii 59. 

111.—^Emery v. Emery, 156 N.B. 364. 
325 111. 212—Merchants’ L. & T. 
Co. V. Patterson, 139 N.E. 912, 308 
111. 619—^Northern Trust Co. v. 

Cudahy, 91 N.B.2d 607, 339 IlLApp. 
603. 

lowa.—^In re Stopk's Estate, 9 N.W. 

2d 273, 233 lowa 413. 

Md.—'Wyeth v. Safe Deposit & Trust 
Co. of Baltimore, 4 A2d 753, 176 
Md. 369—^Reeslde v. Annex Bldgr. 
Ass'n of Baltimore City, 167 A. 72, 
165 Md. 200, 91 AD.R. 426. 

N.J.—Hood V. Francis, 44 A.2d 182, 
137 N.J.E<i. 200—Camden Safe De¬ 
posit & Trust Co. V. Fitler, 197 A 

249, 123 N.J.Eq[. 246, aflarmed Cam¬ 
den Safe Deposit & Trust Co. v. 
Frishmuth, 4 A2d 379, 126 N.J.Bd. 
169—^Whlte V. Graves, Ch., 104 A. 
205—Guild V. City of Newark, 99 
A 120, 87 N.J.Ea. 38—National 
State Bank of Newark v. Morrison, 
70 A2d 888, 7 N.J.Super. 333. 

N.Y.—^In re Jackson*s Estate, 25 N. 
Y.S.2d 102, 176 Misc. 882, afflrmed 
In re Jackson’s Will. 30 N.Y.S.2d 
840, 262 App.Dlv. 997, appeal de- 
nipd 31 N.Y.S.2d 664. 263 App.Div. 
707—^In re Stewarfs Estate, 64 N. 
Y.S.2d 293, applylnff New Jersey 
law. 

N.C.—Walsh V. Friedman, 13 S.B.2d 

250, 219 N.C. ISlWohnston v. 
Knight. 23 S.E. 92. 117 N.C. 122. 

S.C.—Adger v. Kirk, 108 S.E. 97, 116 
S.C. 298—^Price v. Ouija Realty 
Co., 101 S.B. 819, 113 S.C. 566. 

49 C.J. P 1289 note 98, p 1291 note 
18. 

Instrument of execution see supra § 
39. 

22. Cal.—^Morffew v. Sazi Francisco 
& B. R. R. Co., 40 P. 810, 107 Cal. 
587-^hilds v. Gross, 107 P.2d 424, 
41 CaI.App.2d 680. 

Conn.—^Heise v. City of Hartford, 17 
A.2d 8, 127 Conn. 369. 

DeL—Eauitable Trust Co. v. Causey, 
9 A.2d 714, 24 DeLCh. 269. 

Fla.—Patilio V. Glenn, 7 So.2d 328, 
160 ^“la. 73—^DePass v. Kansas Ma- 


sonic Home, 181 So. 410. 132 Fla. 

455. 

Hl.—^Emery v. Emery, 166 N.B. 364, 
326 111. 212. 

N.J.—^Brown v. Fidelity Union Trust 
Co., 9 A2d 311, 126 N.J.Eq. 406— 
Board of Home Missions of Pres- 
byterian Church in U. S. of Amer¬ 
ica V. Saltmer, 4 A2d 69, 125 N. 
J.Bq. 33. 

Khe modem teudeuoy is to relaz 

the mle requiring the intention to 
execute the power to be clearly es- 
tablished. 

N.C.—Toccl V. Nowfall, 18 S.E.2d 
225, 220 N.C. 660—Matthews v. 
Griffin, 122 S.B. 466, 187 N.C. 699. 
Ohio.—Kiplinger v. Armstrong, 171 
N.E. 246, 34 Ohio App. 348. 
ConjUctinfir evidence 
Intent to execute power to convey 
or devise property need not be 
proved without conflicting evidence 
or so clearly that only one inference 
may be drawn from evidence.— 
Childs V. Gross, 107 P.2d 424, 41 Cal. 
App.2d, 680. 

Xntentlon to exerciBe power held iLOt 
clearly shown 

N.J.—^Brown v. Fidelity Union Trust 
Co., 9 A2d 311, 126 N.J.Eq. 406. 

23, U.S.—Johnstone v. Commisslon- 
er of Internal Revenue, C.C.A, 76 
P.2d 66, certiorari denied 66 S.Ct. 
89, 296 U.S. 678, 80 L.Ed. 408. 

Cal.—^Morffew v. San Francisco & S. 
R. R Co., 40 P. 810. 107 Cal. 687 
—Childs V. Gross, 107 P.2d 424, 41 
Cal.App: 680. 

Colo.—^Johnson v. Shrlver, 216 P.2d 
653. 

Del.—Equitable Trust Co. v. Causey, 
9 A.2d 714, 24 Del.Ch. 259. 

Fla.—^Patilio V. Glenn, 7 So.2d 328, 
160 Fla. 73—^DePass v. Kansas Ma- 
sonic Home, 181 So. 410, 132 Fla. 

456. 

Hawaii.'—^Hakalau v. De La Nux, 35 
Haw.aii 59. 

111.—^Emery v. Emery, 166 N.E. 364, 
326 111. 212—^Merchants’ L. & T. 
Go. V. Patterson, 139 N.E. 912, 308 
111, 619. 

Ohio.—^Kiplinger v. Armstrong, 171 
N.E. 245, 34 Ohio App. 348. 

49 C.J. p 1289 note 96. 

24. U.S.—Johnstone v, Oommission- 
er of Internal Revenue, C.C.A, 76 
F.2d 55, certk>rari denied 56 S.Ct. 
89. 296 U.S. 678, 80 L.Ed. 408. 

Del,—Equitable Trust Co. v. Causey, 
9 A.2d 714, 24 Del.Ch. 269. 
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Fla.—^Patilio v. Glenn, 7 So.2d 328, 
160 Fla. 73—^DePass v. Kansas Ma- 
sonic Home. 181 So. 410, 132 Fla. 
456. 

Ga.—^Butler v. Prudden, 186 SwB. 102, 
182 Ga. 189. 

Hawaii.—^Hakalau v. De La Nux, 35 
Hawaii 59. 

IU.—^Merchants' L. & T. Co. v. Pat¬ 
terson, 139 N.B. 912, 308 111. 619. 
lowa.—In re Stork’s Estate, 9 N.W. 

2d 273, 233 lowa 413. 

N.J.—^Board of Home Missions of 
Presbyterian Church in U. S. of 
America v. Saltmer, 4 A.2d 69, 126 
N.J.Eq. 33. 

Ohio.—^Klplinger v. Armstrong, 171 
N.B. 246, 34 Ohio App. 348. 

49 C.J. P 1289 note 99. 

25. Ala.—Rice v. Park, 136 So. 472, 
223 Ala. 317. 

N.J.—Methodist Episcopal Home for 
the Aged of New Jersey v. Tuthill, 
167 A 9, 113 N.J.Eq. 460. 

26. Del.—^Hurlock v. Bader, 28 A.2d 
465, 26 Del.Ch. 328—^Wllmington 
Trust Co. V. Grier, 161 A. 921, 19 
Del.Ch. 34. 

Ind.—Crawfordsville Trust Co. v. 
Elston Bank & Trust Co., 25 N.B. 
2d 626, 216 Ind, 596. 

27. U.S.—Johnstone v. Commlssion- 
er of Internal Revenue, C.C.A., 76 
P.2d 65, certiorari denied 66 S.Ct. 
89, 296 U.S. 678, 80 L.Ed. 408. 

111.—^Merchants' L. & T. Co. v. Pat¬ 
terson, 139 N.E. 512, 308 111. 619-^ 
Boyle V. John M. Smyth Co., 248 
I11.APP. 67. 

28. lowa.—^In re Stork*s Estate, 9 
N.W.2d 273. 233 lowa 413. 

Tenn.—^King v, Rlchardson, 7 Tenn. 
App. 535. 

Formal declaratloiL of intention to 
exercise power is not required.—Se- 
curity Trust Co. v. Spruance, 174 A. 
285, 20 DeLCh. 196. 

29. lowa.—^In re Stork’s Estate, 9 
N.W.2d 273, 233 lowa 413. 

Tenn.—^King v, Richardson, 7 Tenn. 
App. 635. 

Consldered togethar 
Intent to ■ execute. power is sufld- 
ciently shown if it appears by act, 
words, deed, conveyance, or testa- 
mentary Instrument pr by acts, in- 
struments, and declarations consid- 
ered togelher.—^Rice v. Park, 135 So. 
472, 223 Aa. 317. 
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an instrument may be suflSciently manifested by the 
circumstances surrounding the transaction.^0 

In detennining whether or not the donee intended 
by his will to exercise the power, the entire wi!! in 
ali its parts may be looked to.^i It has been held 
that the intent must, if possible, be ascertained from 
the terms of the will itself,^^ and if, considering 
the terms of the will, a doubt exists, resort may be 
had to recognized rules of construction.33 In 
determining whether or not a power is exercised by 
the donee’s will, the will is to be considered in the 
light of the circumstances^^ at the time of the 
execution of the will®® and at the time of the 
donee’s death.®® 

Question of law or fact Where the determina- 
tion of the issue depends solely on the terms of a 
written instrument, whether or not there was an 
intention to exercise a power is a question of 
law.®"^ 

Power exercised hy whole will or hy particular 
clause. Where a power is exercised by will, wheth¬ 
er it is exercised .by the will as a whole or by a 
particular clause or the residuary clause depends 
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on the testatores intention.®® A power has been 
held to be exercised by the will as a whole and not 
by any particular clause thereof where the will con- 
tains an introductory declaration that the testator 
intends by the will to dispose of all property over 
which he has a power of appointment®® Where a 
will is regarded as an exercise of a power held by 
the testator, because it would otherwise be nuga- 
tory, the power must be treated as exercised by the 
whole will, and not merely by the residuary clause.^® 

b. Faxticalar Matteis Indicating Int^tion 

(1) In general 

(2) Reference to power 

(3) Reference to subject matter or in¬ 

strument creating power 

(4) Instrument inoperative except as ex¬ 

ecution of power 

(5) Grant or conveyance by donee hav- 

ing estate or interest 

(1) In General 

Where pecuniary glfts, a residuary glft, or both, Fn 
the donee's will, read with reference to the property 


30. lowa.—re Stork*s EIstate, 9 
N.W.2d 273, 233 lowa 413. 

N.J.—Hood V. Francis, 44 A.2d 182, 
137 N.J.Bq. 200. 

N.C.—Tocci V. NowfaU, 18 S.R2d 
225, 220 K.C. 560. 

OtronmstaxLoes held to Indicate iiu 
tentlon to ezerdse power 

Cal.—Childs V. Gross, 107 P.2d 424, 
41 Cal»A.pp.2d 680. 

Del.—^Wllmingrton Tnist Co. v. Grier, 
161 A. 921, 19 DeLCh. 34. 

Ga.—Cannon v. Xialng, 111 3.S. 565, 
153 Ga. 88. 

DI.—Rettigr V. Zander, 4 N.E.2d 30, 
364 111. 112—^Northern Trust Co. v. 
Cudahy, 91 N.B.2d 607, S39 Ill.App. 
603—^Boyle v. Jolm M. Smyth Co., 
248 ni.App. 57. 

lowa.—^In re Stork's Estate, 9 N.W. 
2d 273, 233 lowa 418. 

Md.—Heeside v. Annex Bldgr. AJ3S*n 
of Baltimore City, 167 A. 72, 165 
Md. 200, 91 A.L..B. 426. 

Tex.—Cragin v. Prost Nat. Bank, 
Clv.App., 164 S.W.2d 24, error re- 
fused. 

Wis.—^Pirst Wisconsin Trust Co. v, 
Helmholz, 225 N.W. 181, 198 Wis. 
673. 

31. Del.—Equitable Trust Co. v. 
Causey, 9 A.2d 714. 24 DeLCh. 259 
—^Wilmington Trust Co. v, Grier, 
161 A. 921, 19 Del.Ch. 34. 

Md.—^Reeside v. Annex Bldgr. Ass'n 
of Baltimore City, 167 Al. 72, 166 
Md. 200. 91 A.L..R. 426. 

N.J.—^Hood V. Francis, 44 A.2d 182, 
137 N.J.Ea. 200. 

STnaatory provision 

In determining: whether donee In¬ 


tended to exercise power, language 
in donee*s will, althouffh legally nu- 
gratory, may be legitimately consid¬ 
ered.—Wilmingrton Trust Co. v. Gri¬ 
er, 161 A. 921, 19 DeLCh. 34. 

32. Colo.—Johnson v. Shriver, 216 
P.2d .663. 

33. Colo.—Johnson v. Shriver, su¬ 
pra. 

34^ AJa.—^Rice v. Park. 136 So. 472, 
223 Ala. 317—^Matthews v. Mc- 
Dade, 72 Ala. 377. 

CaL—Childs v. Gross, 107 P.2d 424, 
41 C41.App.2d 680. 

Del.—Wilmingrton Trust Co. v. Grier, 
161 A. 921, 19 DeLCh. 34. 

Ind.—Crawfordsvllle Trust Co. v. 
Elston Bank & Trust Co., 25 N.E. 
2d 626. 216 Ind. 696. 

N.J.—^Methodist Eplscopal Home for 
the Ag-ed of New Jersey, 167 A. 
9, 113 N.J-Eq. 460. 

Ohio.—Eapllnger v. Armstrong, 171 
N.B. 246, 34 Ohio App. 848. 

Amongr the oircnmstaiices to be 
considered are the source of the pow¬ 
er, the terms of the Instrument cre¬ 
ating it, and the extent of the 
donee’s present or past interest in 
the property.—^Worcester Bank & 
Trust Co. V. Sibley, 192 N.E. 31. 287 
Mass. 694—Talbot v. Riggs, 191 N. 
E. 360, 287 Mass, 144—Sewall v. Wil- 
mer, 132 Mass. 131. 

35. IIl.—Northern Trust Co. y. Cud- 
ahy, 91 N.E.2d 607, 339 DI.App. 
603. 

lowa—^In re 6tork's Estate, 9 N.W. 

2d 273. 233 lowa 413. I 

Md.—Wyeth v. Safo Deposit & Trust I 

441 


[ Co. of Baltimore, 4 A.2d 763, 176 
Md. 369—^Reeside v. Annex Bldg. 
Ass'n of Baltimore City, 167 A- 72, 
166 Md. 200, 91 A.L,.R. 426. 

Mass.—Worcester Bank & Trust Co. 
V. Sibley, 192 N.E. 31, 287 Mass. 
594. 

N.J.—^Hood y. pSrancis, 44 A.2d 182, 
137 N.J.E<i. 200—Paul v. Paul. 133 
A. 868 , 99 N.J-Eq. 498. 

36. Md.—Wyeth v. Safe Deposit & 
Trust Co. of Baltimore, 4 A-2d 753, 
176 Md. 369. 

37. Conn.—^BCeise v. City of Hart¬ 
ford, 17 A.2d 8, 127 Conn. 369— 
Union & New Bhven Trust Co. v. 
Bartlett, 122 A. 106, 99 Cona 246. 
Where a wUl is nnaanbigiioiis, it Is 

for the coxirt to determino whether 

or not it manifests an Intent to ex¬ 
ercise a power. 

Ga—^Butler v. Pruddea 186 S.B. 102, 
182 Ga 189. 

lowa—^In re Proestler^s Will, 5 N.W. 
2d 922, 232 lowa 640. 

38. R.I.—Barret v. Berea College, 
137 A. 145, 48 R.I. 268. 

Exercise by will as whole or by par¬ 
ticular clause where will is deemed 
to exercise power by reason of 
statute see infra subdi Vision c (2) 
of this sectlon. 

39. R.I.—Barret v, Berea College, 
supra 

40. Rwl.—Moran v. ComelL 142 A. 
606, 49 R.I. 308. 

Instrument inoperative except as 
execution of power generally see 
infra subdivision b (4) of tbis sec- 
tioa 
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which he owned and other circumstances exlstfng at the 
time of the execution of the wlll, Indicate that the donee | 
of a power understood that he was disposing of the 
property covered by the power, the power will be con- 
sidered exercised. 

Where pecuniary gifts, a residuary gift, or both, 
in the donee’s will, read with reference to the 
property which he owned and other circumstances 
existing at the time of the execution of the will, 
indicate that the donee understood that he was dis¬ 
posing of the property covered by the power, the 
power will be considered exercised.^1 A will be- 
queathing exactly the sum the testator had a right 
to dispose of under a power is ordinarily treated 
as an execution of the power, although no reference 
to it is made in the will.^^ The purpose of a con- 
veyance is strong evidence of intention to execute 
a power when such execution is necessary to effect 
the purpose.‘*3 A mere direction by a testator for 
the payment of his debts is not an exercise of his 
power of appointment.^^ The fact that the testator 
made what he believed to be an effective disposition 
of the property during his life indicates that he 
did not intend to exercise the power by his will.'*^ | 
It has been held that, where the donee believes that I 


he owns the appointive property, a will disposing of 
the property as his own does not operate as an ex¬ 
ercise of his power to appoint it,^® but it has also 
been held that a donee*s intent to execute a power, 
otherwise disclosed, is not negatived by the mere 
fact that he refers to the subject of the power as 

his own individual property.'^^ 

(2) Reference to Power 
As a general rule, an Intention to exercise a power 
Is sufTIclently demonstrated by an express reference to 
the power, but such reference Is not necessary where 
an Intention to exercise the power Is otherwise manl- 
fested. 

An intention to exercise a power is sufficiently 
manifested by an express exercise of the power,^® 
and it is generally held that an intention to execute 
a power is sufficiently demonstrated by an express 
reference to the power."*^ Where the donee of a 
power professes in general terms to act in pursuance 
of ali or every power enabling him to dispose of 
property, this is ordinarily a sufficient reference to 
a particular power to operate as an execution there- 
of, unless a contrary intention appears.^o While 
, the instrument executing a power should ordinarily 


41. ni—Rettigr V. Zauder, 4 
30, 864 ni. m. 

lowa.—^In re Stork*s Bstate, 9 N.W. 

2d 273, 233 lowa 413. 

N.J.—^White V. Graves, ClUt 104 A. 
205. 

42. N.X—^Munson v. Berdan, 35 N*. 
J.Eql. 376. 

49 C.J. p 1289 note 9. 

43. Colo.—^Moore v. Barnard, 226 P. 
134, 76 Colo. 395. 

44. Colo.—Johnson v. Shriver, 216 
P.2d 653. 

45. N.J.—^Methodist Episcopal 

Home for the Aged of KTew Jersey 
V, TuthUl, 167 A. 9, 113 N.J.Eq. 
460. 

46. Ala.—Rlce v. Park, 136 So. 472, 
223 Ala. 317. 

47. Del.—^Hurlock v. Bader, 28 A.2d 
465, 26 DeLCh. 328. 

48. U.S.—Guaranty Trust Co. of N". 
T. V. Johnson, D.C.N,T., 76 P.Supp. 
566. 

N.J.—National State Bank of New- 
axk V. Morrlson, 70 A.2d 888, 7 N. 
J.Super. 333. 

N.T.—^In re Jackson's Bstate, 26 N. 
T.S.2d 102, 175 Misc. 882, afllrmed 
In re Jackson*s Will, 30 N.Y.S.2d 
840, 262 App.Div. 997, appeal de- 
nied 31 N.T.S.2d 664, 263 App.Div. 
707. 

S.C.—Adger v, Kirk, 108 S.E. 97, 116 
S.C. 298. 

Pnll exercise of power 
Where will disposes of property of 
which testatrix Is given power of ap- 
polntment, will is construed to be 


full exercise of power and to have 
completely disposed of whole of that 
property unless contrary intention 
clearly appears.—Jones v. Pidelity- 
Philadelphia Trust Co., 4 A.2d 204, 
134 Pa.'Super. 178. 

49. Del.—^Bquitable Trust Co. v. 
Causey, 9 A.2d 714, 24 DeLCh. 259 
—Security Trust Co. v. Crumlish, 
187 A. 20, 21 DeLCh. 208—Wll- 
mington Trust Co. v. Grier, 161 A. 
921, 19 DeLCh. 34—Grant v. Mul- 
len, 138 A. 613, 16 DeLCh. 174. 

Ga.—^Butler v. Prudden, 186 S.B. 102, 
182 Ga. 189. 

Hawaii.—^Hakalau v. De Da Nux, 35 
Hawail 59. 

lowa.—^Bussing v. Hough, 21 N.W. 
2d 687, 237 lowa 194—^In re Stork’s 
Bstate, 9 N.W.2d 273, 233 lowa 
413—^In re Proestler*s Will, 6 N. 
W,2d 922, 232 lowa 640. 

Md.—^Reeside v. Annex Bldg. Ass’n 
of Baltimore City, 167 A. 72, 166 
Md. 200, 91 A-D.R. 426. 

N.J.—^Hood V. Francis, 44 A:.2d 182, 
187 N.J.E(i. 200. 

N.T.—^In re Plewwellln^s Will, 202 
N.T.S. 496, 122 Misc. 266. 

N.C.—Tocci V. Nowfall, 18 S.E.2d 226, 
320 N.C. 660. 

Ohio.—Kiplinger v. Armstrong, 171 
N.B. 246, 34 Ohio App. 348. 

Pa.—^In re Lippincott*s Bstate, 62 
Pa.Dist. & Co. 273. 

49 C.J. P 1289 note 12. 

Devlse of fee;, express exexdse of 
powers 

Where testatrix had been griven 
power of appointment over one half 
of a trust and, in belief that she had 
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a fee thereln, attempted to devise 
the fee to her trustees and in later 
portion of her will by specific refer¬ 
ence to power of appointment exer¬ 
cised it, the latter provlsion was a 
valid exercise of the power and the 
former was wlthout effect.—Bancroft 
V. Bancroft, 27 A2d 836, 68 R.I. 406. 

50. Mass.—^Pitman v. Pitman, 60 N. 
B.2d. 69, 314 Mass. 465, 150 A.L.R. 
609. 

N.T.—^In re Stewart*s Bstate, 64 N. 
T.S.2d 298, applying New Jersey 
law. 

Pa.—^In re Lippincott's Bstate, 52 
Pa.Dist. & Co. 273—^In re Lewls* 
Bstate, 49 PaDist. & Co. 173, mod- 
ifled on other grounds 37 A.2d 482, 
349 Pa 671. 

49 C.J. p 1293 note 28. 

Spedal powers 

(1) The text rule applies as to a 
special power.—^In re Lewls* Bstate, 
supra 

(2) Where donee made no specific 
mention in) his will of any special 
power of appointment, but will con- 
talned residuary clause devlsing and 
bequeathing donee’s own property 
and that over which he had a pow¬ 
er of appointment, there was a val¬ 
id exercise of the special power of 
appointment in view of fact that the 
only property subject to a power to 
which the residuary clause could re¬ 
late was the special power.—^Pitman 
V. Pitman, 60 N.E.2d 69, 314 Mass. 
465, 160 AL.R 609. 

(3) '^Special powers** dedned see 
supra S 6. 
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refer to it,®^ such reference is unnecessary if it 
clearly appears that the donee had in view the 
subject of the power at the time and intended to 
execute it.53 

(3) Reference to Subject Matter or Instru- 
ment Creating Power 

An intentlon to execute a power may be sufnclently 
shown by a reference to the subject matter of the power 
or to the instrument by whfch it was created. 

An intention to execute a power may be sufiicient- 
ly shown by a reference in the instrument of exe- 
cution to the subject matter of the power, Or to 
the instrument by which it was created, without any 
direct reference to the power itself.53 
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(4) Instrument Inoperative Except as Execu- 
tion of Power 

Whera a deed or will cannot operata except as an 
execution of a power, it will be presumed to be so In¬ 
tended, although the power is not referred to. 

Where a deed or will cannot operate except as 
an execution of a power, it will be presumed to be 
so intended, although the power is not referred to 
but, if there is any other way in which the instru¬ 
ment can have effect, it will be deemed to operate 
in that way, and not as an execution of the power, 
in the absence of any apparent intention to execute 
the power.55 Where the donee of a power owned 
no property at the time of the execution of his will 
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Power InddaiLt to ownexshlp 

Provision of will that it shonld in¬ 
clude any property the testator had 
the power to dispose of was held to 
refer to power of disposition inci¬ 
dent to ownership of property and 
not to power of appointment. 
Fla.—Patnio V. Glenn, 7 So.2d 328, 
150 Pla. 73. 

R.I.—Matteson v. Goddard, 21 A. 914, 
17 R.I. 299. 

51. N.C.—Carraway v. Moseley, 67 
S.E. 766. 152 N.C. 361—Johnson v. 
Johnson, 13 S.E. 183, 108 N.C. 619. 

52. Ala.—^Rice v. Park. 136 So. 472, 
223 Ala. 317. 

Ark.—^Moore v. Avery, 225 S.W. 599, 
146 Ark. 193. 

CaL—Childs v. Oross, 107 P.2d 424, 
41 Cal.App.2d 680. 

Ga.—^Butler v. Prudden, 186 S.E. 102, 
182 Ga. 189. 

111.—^Emery v. Emery, 156 N.E. 364, 
325 111. 212. 

Ind.—Crawfordsville Tnist Co. v. 
Elston Bank & Trust Co., 25 N.E. 
2d 626, 216 Ind. 596. 
lowa.—In re Stork's Bstate, 9 N.W. 

2d 273, 233 lowa 413. 

Md.—^Beeslde v. Annex Bldsr. Ass*n 
of Baltimore City, 167 A. 72, 165 
Md. 200, 91 AL-R. 426. 

N.H.—Corpus Juris dted in Lord v. 

Roberts, 163 A 1. 4, 84 N.H. 617. 
N.J.—^Fidelity Union Trust Co. v. 
CaJdwell, 44 A2d 842, 137 N.J.Bq. 
362—^Hood V. Francis, 44 A2d 182, 
137 N.J.Eq. 200—^Board of Home 
Missions of Presbyterian Church 
in U. S. of America v. Saltmer, 4 
A2d 69, 125 N-J.Eq. 33—Methodist 
Eplscopal Home for the Agred of 
New Jersey v. TuthiU, 167 A 9, 
113 N.J.Ea. 460. 

N.Y.—^Morgan v. Keyes, 99 N.T.S.2d 
820. 

Tenn.—^Kingr v. Richardson, 7 Tenn. 
App. 535. 

49 C-J. P 1390 note 14. 

53. Del.—^Hurlock v. Bader, 28 A.2d 

465, 26 Del.Ch. 328—Equitable 

Trust Co. V. Causey, 9 A2d 714, 24 
DeLCh. 269—Cathell v. Burris, 187 
A 9, 21 Del.Ch. 233—Security 


Trust Co. V. Spruance, 174 A 285, 
20 Del.Ch. 196—Wllmington Trust 
Co. V. Grier, 161 A. 921, 19 DeLCh. 
34—Grant v. Mullen, 138 A 613, 
16 DeLCh. 174. 

Ga.—Butler v. Prudden. 185 S.E. 102, 
182 Ga. 189. 

Hawaii.—^Hakalau v. De La Nux, 36 
Hawali 59. 

lowa.—^Bussing: v. Hough, 21 N.W.2d 
687, 237 lowa 194—^In re Stork’s 
Estate, 9 N.W.2d 273, 233 lowa 413 
—In re Proestlei^s WilL 6 N.W.2d 
922, 232 lowa 640. 

Md.—^Reeside v. Annex Bldgr. Ass’n 
of Baltimore City. 167 A 72, 165 
Md. 200. 91 AL.R 426. 

N.J.—^Hood V. Francis, 44 A2d 182, 
137 N.J.Eq. 200—White v. Graves, 
Ch., 104 A 205—^In re Flewwel- 
lin'a Will, 202 N.Y.S. 496, 122 Misc. 
256. 

N.C.—ToccI V. Nowfall, 18 S.B.2d 
225. 320 N.C. 660. 

Ohio.—Klplinger v. Armstronff, 171 
N.E. 245, 34 Ohio App. 348. 

Tex.—Corpus Xorls dted iu Seguin 
State Bank & Trust Co. v. Locke, 
Civ.App.. 73 S.W.2d 645, 647, af- 
firmed 102 S.W.2d 260. 129 Tex. 
524. 

49 C.J, p 1293 note 29. 

54. CaL—Childs v. Gross, 107 P.2d 
424, 41 CaLApp.2d 680. 

Conn.—Strattman v. Strattman. 99 
A 571, 91 Conn. 240. 

Del.—^Equitable Trust Co. v. Causey, 
9 A2d 714, 24 DeLCh. 269—Securi¬ 
ty Trust Co. V. Spruance, 174 A 
285, 20 DeLCh. 196—Wllmington 
Trust Co. V. Grier, 161 A 921, 19 
DeLCh. 34—Grant v. Mullen, 138 
A 613, 16 Del.Ch. 174. 

Fla.—^DePass v. Hansas Masonic 
Home, 181 So. 410. 132 Fla. 466. 

Ga.—^Butler v. Prudden, 186 SJE3. 102. 
182 Ga. 189. 

Hawali.—^Hakalau v. De La Nux, 35 
Hawaii 69. 

lowa.—^Bussing v, Hough, 21 N.W.2d 
687, 237 lowa 194—^In re Stork's 
Estate, 9 N.W.2d 273, 233 lowa 
413—^In re Proestler*s Will, 5 N.W. 
2d 922, 232 lowa 640. 
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Md.—Reeside v. Annex Bldg. Ass'n 
of Baltimore City. 167 A 72, 166 
Md. 200. 91 AL.R. 426. 

Mass.—^Pitman v. Pitman, 60 N.B.2d 
69, 314 Mass. 465, 150 AL.R. 509. 
N.J.—Hood V. Francis, 44 A2d 182, 
137 N.J.Eq. 200. 

N.Y.—^In re Flewwellin^s Will, 202 
N.Y.S. 496, 122 Misc. 256. 

N.C.—^Tocci V. Nowfall, 18 S.E.2d 
226, 220 N.C. 660. 

Ohio.—^Kiplinger v. Armstrong, 171 
N.E. 245, 34 Ohio App. 348. 

Tex.—Corpus Jucls dted lu Seguin 
State Bank & Trust Co. v. Locke, 
Civ.App., 73 S.W.2d 645, 647, af- 
flrmed 102 S.W.2d 260. 129 Tex. 
524. 

49 C.J. p 1295 note 39. 

Segistratlou of deed 
Where owners of realty conveyed 
realty to realty company as trustee, 
with power. in company^s own name 
to dispose of all or part of the real¬ 
ty and to execute and deliver a good 
and sufficient deed, and company exe- 
cuted a deed, which was flled for 
fecord, to purchasers without any 
mention that company was trustee, 
deed would be deemed to have been 
made in execution of the power and 
was good, not only hetween the par¬ 
ties, hut also as against purchasers 
for value to whom the company sub- 
sequently conveyed by reglstered 
deed the same realty by deed in 
which company was named as trus¬ 
tee, as against objection that be- 
cause of the mode of Its execution, 
origlnal deed was not capable of be- 
ing reglstered so that index might 
Show that it was executed as the act 
of a trustee.—^Tocci v. Nowfall, 18 
S.E.2d 225, 220 N.C. 550. 

55. Del.—Equitable Trust Co. v. 

Causey, 9 A2d 714. 24 DeLCh. 259. 
Fla.—^DePass v. Hansas Masonic 
Home, 181 So. 410, 132 Fla. 455. 
N.J.—^Methodist Episcopal Home for 
the Aged of New Jersey v. Tuthill, 
167 A 9. 113 N.J.Eq. 460. 

N.Y.—In re Kelly’s Will, 20 N.Y.S.2d 
6, 174 Misc. 80. 



P0WER8 


72 O.J.S. 


§ 40 

or at the time of his death, his will has been deemed 
to be an exercise of the power,^® and a general 
devise has been held a sufficient exercise of a power 
of appointment over real estate where the donee 
owned no real property.57 In this connection, a 
distinction has been made between realty and per- 
sonalty, so that a devise in general terms is an 
exercise of the testatores power over real estate 
where the testator owned no realty at the time of 
the execution of the will,^ 8 but a bequest in general 
terms is not an execution of his power over per- 
sonal property, even though the testator owned no 
personal property at the time of the execution of 
the will;59 but it has also been held that this dis¬ 
tinction has been invalidated by the enactment of 
statutes abrogating the common-law nile that a 
will does not transmit after-acquired realty,®® and 
that the fact that the testator was without real or 
personal property at the time of the execution of 
the will does not make a general devise or bequest 
in such will operate as an exercise of his power, 
although it may be some evidence that such was 
the testatores intention.®^ The fact that his will 
makes dispositions substantially in excess of his 
own property indicates that the testator intended to 
exercise the power,®® but such fact is not conclu- 
sive,®^ and it has been held that the execution of 


a power may not be presumed from the fact that 
the bequests in a will exceed the testatores estate 
where his estate is substantial.®® An intent to ex¬ 
ercise the power has been held to be sufficiently 
evidenced by a will making dispositions approxi- 
mately equal to the value of the appointive estate 
where the testator at the time of the execution of 
the will had virtually no assets,®® even though, 
thereafter and before his death, he acquired sub- 
stantial property.®^ 

(5) Grant or Conveyance by Donee Having 
Estate or Interest 

Where the donee of a power has afso an estate or 
interest in the subject matter of the power, a deed or 
other Instrument executed by him wiii pass oniy his own 
interest or estate and wlll not be treated as an execution 
of the power uniess an tntention to execute the power 
appears. 

Where the donee of a power has also an estate or 
interest in the subject matter of the power, it is 
the general rule that a deed, will, or other instru¬ 
ment executed by him will pass only his own. 
interest or estate, and will not be treated as an 
execution of the power, in the absence of any 
reference to the power or other evidence of inten- 
tion to execute it;®® but it is otherwise where an 


Ohlo.—Kiplingrer v. Armstrong’, 171 
]Sr.B. 245, 34 Ohlo App. 348. 

49 ax P 1295 note 40. 

56. Hawaii.—Hakalau v. De La 
Kuz, 35 Hawaii 59. 

57. Del.—G-rant v. Mullen, 138 A. 
613, 15 Del.Ch. 174. 

Pa.—^Thomson v. indelity Tnist Co., 
110 A. 770, 268 Pa. 203. 

A wU! directinfir the sale of the tes- 
tatoi^s xeal estate was held to be an 
exercise of a power. over real estate 
where the testator had no realty at 
the tinae of the execution of the will. 
—^Hood V. Francis, 44 A.2d 182, 137 
N.XEq. 200. 

58. Del.—^Equltable Trust Co. v. 
Causey, 9 A.2d 714, 24 Del.Ch. 259. 

Time of execution of power see su¬ 
pra § 37. 

Season for xnle 

(1) Under the Engrllsh cornmon 
law at the time this rule was adopt- 
ed, a will was inelfectlve to transmit 
after-acQuired real property, so that, 
if the testator had no realty other 
than that which was subject to the 
power, the conclusion was that he 
intended to exercise the power by a 
general devise since there was noth- 
ingr else to which the words could 
refer. 

Del.—^Equltable Trust Co. v. Chusey, 
aupra. 

Fla.—^DePass v. Elansas Masonic 
Home, 181 So. 410, 132 Fla. 455. 


(2> After-acquired property pass- 
ing by will see the C.XS. title Wills 
§ 70, also 68 C.X p 492 note 28 et 
seq. 

59. Del.—Bquitable Trust Co. v. 
Causey, 9 A.2d 714, 24 Del.Ch. 259. 

60. Fla.—^DePass v. Kansas Masonic 
Home, 181 So. 410, 132 Fla. 455. 

61. Fla.—^DePass v. EAnsas Masonic 
Home, supra. 

62. Fla.—^DePass v. Eansas Masonic 
Home, supra. 

63. 111,—Northern Trust Co. v. Cud- 
ahy, 91 N.B.2d 607, 339 Ill.App. 603. 

Mass.—^Safe Deposit & Trust Co. v. 
Prindle, 196 N.E. 793, 290 Mass. 
677. 

N.X—Camden Safe Deposit & Trust 
Co. V. Fitler, 197 A 249, 123 N.X 
Eq. 245, affirmed Camden Safe De¬ 
posit & Trust Co. V. Frishmuth, 4 
A.2d 379, 126 N.XEq. 169. 

Pa.—In re Noble's Estate, 23 A.2d 
410, 344 Pa. 81—^In re ’Wilson's Es¬ 
tate, 67 Pa.Dlst & Co. 612. 

64. Mass.—Safe Deposit & Trust 
Oo. V. Prindle, 196 NE. 793, 290 
Mass. 577. 

®5. Pa.—Appeal of Bingham, 64 Pa. 
345. 

66 . Cal.—^Reed v. Hollister, 186 P. 

819, 44 CaLApp. 633. 

NX—^Paul V. Paul, 133 A 868, 99 N 
XEq. 498. 

67- N.X—^Paul V. Paul, supra. 
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68. Ind.—Crawfordsville Trust Co. 
V. Blston Bank *& Trust Co., 25 N. 
E.2d 626, 216 Ind. 596. 

Miss.—Corpus Jtixls olted lu VS^irtz 
V. Gordon, 184 So. 798, 804, 187 
Miss. 866. 

NX—Corpus Xnris olted lu Board of 
■ Home Mlssions of Presbyterian 
Church in U. S. of America v. 
Saltmer, 4 A2d 69, 72, 126 NX 
Eq. 33. 

Tex.—Corpus Juris quoted lu Davls 
V. Magnolia Petroleum Co., Civ. 
App., 105 S.W.2d 695, 697. 

Wis.—Corpus Juris olted lu Meister 
‘v. Francisco, 289 NW. 643, 647, 
233 Wis. 819, 127 AL.R. 242. 

49 C.X p 1293 note 33. 

“Power coupled with interest" de- 
fined see supra $ 8. 

Bqulvocal acts 

Where one has estate in, and pow¬ 
er over, property, his equiyocal acts 
will be presumed to be made as 
owner.—^Rice v. Park, 136 So. 472,. 
223 Ala. 317. 

Quitdalm deed 

Ordlnary quitcl^m deed contains* 
no apt words indicating intent to 
exercise power, but language there- 
of naturally and properly relates 
only to grantor*s interest in land 
conveyed, and, where he actually 
owns interest on which deed can 
take effect, it will be held a convey¬ 
ance only of such interest, not a 
conveyance in execution of power.— 
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intention to execute the power appears,®^ as where 
his acts must be referred to the power to give them 
full effect.70 Thus, where one having power to 
appoint or convey the fee-simple estate, and also 
having a life estate or other interest, executes a con- 
veyance of the fee, the conveyance will be regarded 
as an execution of the power.^i Where the instru- 
ment purports merely to pass the grantor^s own 
estate or interest, it will be so construed, and will 
not constitute an exercise of the power and, on 
the other hand, a disposition of the subject matter 
of a power by the donee in express execution of the 
power will be restricted, in the absence of an 3 rthing 
in the context showing a contrary intention, to an 
execution of the power so as not to affect the 
donee’s individual estateJ^ A bequest by the life 
tenant of a trust, with power to appoint the re- 
mainder, of ali his interest in the trust has been 
held to be an exercise of the power where the ac- 
crued and unpaid income at the time of death was 


smalU^ 

c. Will Disposing of AH Donee’s Property; 

' General Bequest or Devise 

(1) Common-law rule 

(2) Judicial and statutory modification 

of rule 

(1) Common-law Rule 

The common-law rule is that the will of a donee of 
a power disposing of ail of his property or making gen- 
erai devises or bequests Is not an exercise of his power 
uniess an intention to exercise the power Is manifested. 

The common-law rule is that the mere fact that 
the donee of a power to appoint or dispose of prop¬ 
erty leaves a will disposing of all of his property or 
containing a general devise or bequest does not suffi- 
ciently evidence an intent to exercise the power and 
such will does not operate as an exercise of the 
power,*^® uniess, in accordance with the rules here- 


Meister v. Francisco, 289 N.W. 643, 
233 Wl3. 319, 127 A.L..R. 242—Lard- 
ner v. Williams, 74 N.W. 346, 98 
Wis. 614—Towle v. Ewing, 23 Wis. 
336, 99 Am.D. 179. 

69. Ind.—Crawfopdsville Trust Co. 
V. Blston Bank & Trust Co., 25 N. 
B.2d 626, 216 Ind. 596. 

N.H.—^Lord v. Roherts, 163 A. 1, 84 
N.H. 617. 

Tex.—Ckirpus Jtixis guoted in Davis 
V. Magnolla Petroleum Co., Civ. 
App., 106 S.W.2d 696, 697. 

49 C.J. p 1294 note 34. 

70. Ala.—Rice v. Park, 136 Bo. 472, 
223 Ala. 317. 

Del.—Corpus Jnrls dted in Hurlock 
V. Bader, 28 A.2d 466, 467, 26 Del. 
Ch. 328. 

Md.—Corpns J^nris dted in Heeside 
V. Annex Bldg. Ass*n of Baltlmore 
City, 167 A. 72, 76, 166 Md. 200. 91 
A.L.R. 426. 

Miss.—Corpns Jnris dted in Wirtz 
V. Gordon, 184 So. 798, 804. 187 
Miss.* 866. 

N.J.—Corpns Jnris dted in Board 
of Home Missions of Presbyterlan 
Church. In U. S. of America v. 
Saltmer. 4 A.2d 69, 72, 126 N.J. 
Eq. 33. 

Tex.—Corpns Jnris qnoted in Davis 
V. Magnolia Petroleum Co., Civ. 
App., 105 S.W.2d 696, 697. 

49 O.J. p 1294 note 36. 

Instrument inoperative except as 
execution of power generally see 
supra subdivision b (4) of this 
section. 

71. Del.—Corpns Jnris dted in 
Hurlock V. Bader, 28 A.2d 465, 467, 
26 DeLCh. 328. 

Ky.—^Roby V. Arterbum, 108 S.W.2d 
873, 269 Ky. 816. 

Md.—Corpns Jnris dted In Reeslde 
V. Annex Bldg. Ass'n of Baltimore 


City. 167 A. 72, 76, 166 Md. 200, 
91 A.D.R. 426. 

N.J.—Corpns Jnris dted In Board of 
Home Missions of Presbyterlan 
Church in U. S. of America v. 
Saltmer, 4 A.2d 69, 72, 126 N.J.Eq. 
33. 

N.C.—^Hood ex rei. North Carollna 
Bank & Trust Co, v. North Caro- 
lina Theatres, 186 S.E. 345, 210 
N.C. 346. 

R-I.—^Pyne v. 0’Donnell, 76 A.2d 21. 
Tex.—Corpns Jnris qnoted In Davis 
V. Magnolia Petroleum Co., Civ. 
App., 106 S.W.2d 696, 697. 

49 aJ. p 1294 note 35. 

72. N.Y.—Weinstein v. Weber, 81 
N.T.S. 62, 78 App.Div. 646, af- 
flrmed 70 N.E. 116, 178 N.T. 94. 

49 C.J. p 1294 note 37. 

73. R.I.—^Helnemaun v. De Wolf, 66 
A. 707. 26 R.L 243. 

74. Ohlo.—^In re Howald's Trust, 
29 N.E.2d 576, 66 Ohio App. 191. 

75. Colo.—Johnson v. Shrlver, 216 
P.2d 653. 

Del.—Lane v. Lane, 56 A. 184. 4 
Pennew, 368, 103 Am.S.R. 122, 64 
I 1 .R.A. 849—^Equitable Trust Co. 
V. Causey, 9 A.2d 714, 24 Del.Ch. 
269—Wilmingtoh Trust Co. v. 
Wllmlngton Trust Co., 180 A 697, 
21 Del.Ch. 102, modifled on other 
gxounds 186 A. 903, 21 Del.ClL 188 
—Wilmington Trust Co. v. Grier, 
161 A 921. 19 DeLCh. 34—Grant 
V. Mullen, 138 A 613, 16 Del.Ch. 
174—^Equitable Trust Co. v. Pas¬ 
chali, 115 A 366, 13 Del.Ch. 87— 
Security Trust & Safe Deposit Co. 
V. Ward, 93 A 386, 10 Del.Ch. 408. 
Fla.—Patillo v. Glenn, 7 So.2d 328. 
160 Fla. 73—^DePass v. Eansas 
Masonic Home, 181 So. 410, 132 
Fla. 465. 


Ga.—^Butler v. Prudden, 186 S.B. 102, 
182 Ga. 189. 

111.—^Rock Jsland Bank & Trust Co. 
V. Rhoads, 187 N.E. 139, 363 Rl. 
131—^Emery v. Emery, 156 N.E. 
864, 326 111. 212. 

lowa.—^Bussing v. Hough, 21 N.W.2d 
687, 237 lowa 194—^In re Stork^s 
Estate, 9 N.W.2d 273, 233 lowa 413 
—^In re Proestler^s Will, 5 N.W. 
2d 922, 232 lowa 640. 

Mo.—Standley v. Allen, 163 S.W.2d 
1012. 349 Mo. 1115—Welss v. St. 
Louis Union Trust Co„ App., 142 
S.W.2d 1103. 

N.J,—^Methodist Episcopal Home for 
the Aged of New Jersey v. Tut- 
hlll. 167 A 9, 113 N.J.Bq. 460— 
Pennsylvania Co. for Insurance on 
■ Lives and Granting Annuities v. 
Morrell, 164 A 416, 108 N.J.Eq. 
188—Woodbridge v. Jarrard, 138 
A 636, . 101 N.J.Eq. 439—^Farnum 
V. Pennsylvania Co. for Insurance 
on Lives and Grantlng Annuities, 
99 A 146, 87 N.J.Bq. 108, affirmed 
101 A 1063, 87 N.J.Bq. 662. 
N.T.—In re Kelly’s Will, 20 N.T.S. 
2d 6, 174 Misc. 80, applying Flor¬ 
ida law—^In re Kelly's Will, 291 
N.T.S. 860, 161 Misc. 266, applying 
Florida law—In re CampbelTs Es¬ 
tate, 248 N.T.S. 344, 138 Misc. 800, 
applying Illinois law. 

Ohlo.—Hiplinger v. Armstrong, 171 
N.E. 246, 34 Ohio App. 848. 

49 C.J. p 1291 note 17. 

Continned adh e re n oe to rule de- 
fended 

Ohlo.—Kiplinger v. Armstrongr, su¬ 
pra. 

zn New Sampshire 

(1) In an early case, the bourt, 
after expressing its dissatlsfaction 
with the text rule, reluctantly con- 
cluded that it was too well es- 
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tofore discussed in subdivisions a and b of this 
section, an intention to exercise the power is other- 
wise manifestedJ® 

(2) Judicial and Statutory Mbdification of 
Rule 

(a) In general 

(b) Intention not to exercise power 
(a) In General 

In some Jurisdictions, the rule has been established 
by Judicial decislon or by statute that, where the wiU 
of a donee of a power disposes of ali of his property or 
estate or contains a general deviae or bequest, auch wlll 


operates as an exercise of the donee^s power of appoint- 
ment or dlspositlon unless an Intention to the contrary 
appears. 

In at least one jurisdiction, the common-law rule 
has been repudiated, and it is held that where the 
will of the donee of a power disposes of all of his 
property or estate or contains a general devise or 
bequest, such will operates as an exercise of the 
donee’s power of appointment or disposition, even 
though the power is not mentioned in the will,77 
unless an intention to the contrary appears ;78 and 
this rule has been incorporated into a number ,of 
statutes.*^® 


tablished to be dlaregarded.—^Bur- 
leigh V. Clough, 62 N.H. 267, 13 Am. 
R. 23. 

<2) It was subsequently held that 
a will making a gift of the residue 
of “my estate” was an exercise of 
a power of disposition, it being held 
that it was more probable than 
otherwlse that the testator Intended 
by such phrase to exercise the pow¬ 
er.—Klmball v. New Hampshlre Bi¬ 
ble Society, 23 A. 83, 66 N.H. 139. 

(3> In a later decision, it was held 
that the common-law rule Is no 
longrer in force in the state and that 
the will of a donee of a power dis- 
posing of all of his estate would 
constitute an exercise of the power 
in the absence of a contrary Inten¬ 
tion.—^Emery v. Haven, 36 A. 940, 
67 N.H. 603. 

(4) However, in its latest expres- 
sion. the court has criticized Emery 
V. Haven, supra, and reafflrmed the 
common-law rule stated in the text. 
—Eaulkner v. Faulkner, 44 A2d 429, 
93 N.H. 451. 

7«. Colo.—Johnson v. Shrlver, 216 
P.2d 663. 

Del.—Bquitable Trust Co. v. Causey, 
9 A.2d 714, 24 Del.Ch. 269— 

Wllmington Trust Co. v, Orier, 
161 A. 921, 19 Del.Ch. 34—Equlta- 
ble Trust Co. v. Paschali, 115 A. 
366, 13 Del.Ch. 87. 

Ga.—^Butler v, Prudden, 185 S.B. 102, 
182 Ga. 189. 

111.—^Retti^r V. Zander, 4 N.B.2d 30, 
364 111. 112—Northern Trust Co. 
V. Cudahy, 91 N.E.2d 607, 339 111. 
App. 603—Boyle v. John M. Smyth 
Co., 248 ni.App. 57. 
lowa.—^Bussing v. Housrh, 21 N.W. 
2d 587, 237 lowa 194—^In re 

Stork’s Estate, 9 N.W.2d 273, 233 
lowa 413—In re Proestler’s Will, 
5 N.W.2d 922, 232 lowa 640. 

Mo.—Standley v. Allen, 163 S.W.2d 
1012, 349 Mo. 1115. 

N.J.—White V. Graves, Ch., 104 A. 
205—Farnum v. Pennsylvania 
Company for Insurance, 99 A 146, 
87 N.J.Eq. 108, aillrmed 101 A 
1053, 87 N.J.Ea. 662. 


Ohio.—Kipllnger v. Armstronff, 171 
N.E. 245, 34 Ohio App. 348. 

49 C.J. p 1291 note 18. 

77. XT.S.—Old Colony Trust Co. of 
Boston V. Commissloner of In- 
ternal Revenue, C.C.A, 73 F.2d 
970. 

Mass.—^New Engrland Trust Co. v. 
Wood, 93 N.B.2d 547—^Boston «Safe 
Deposit & Trust Co. v. Painter. 77 
N.E.2d 409, 322 Mass. 362—^Pitman 
V. Pitman, 60 N.E.2d 69, 314 Mass. 
465, 150 AD.R. 609—Old Colony 
Trust Co. V. Allen, 29 N.B.2d 310, 
307 Mass. 40—Gorey v. Guarente, 
22 N.B.2d 99, 303 Mass. 669—Slay- 
ton V. Fitch Home, 200 N.E. 367, 
293 Mass. 674, 104 AL.R. 669— 
Boston Safe Deposit & Trust Co. 
V. Prindle, 196 N.B. 793, 290 Mass. 
677—Worcester Bank & Trust Co. 
V. Sibley, 192 N.B. 31, 287 Mass. 
594—^Butler v. New Engrland Trust 
Co., 166 N.E. 788, 269 Mass. 39— 
Harvard Trust Co. v. Frost, 164 N. 
E. 863, 258 Maiss. 319—^Bundy v. TJ. 
S. Trust Co. of New York, 163 N. 
E. 337, 257 Mass. 72—Kingr v. 
Walsh, 146 N.B, 33, 260 Mass. 462. 
49 O.J. P 1291 note 20. 

Bvexi thousrh the testator does not 
know he owns the power or does not 
I have it in mind at the time of the 
execution of the will, the text rule 
applies.—^Boston Safe Deposit & 
Trust Co. V. Painter, 77 N.B.2d 409, 
322 Mass. 362. 

78- xr.S,—Old Colony Trust Co. of 
Boston V. Oommissioner of Inter- 
nal Revenue, C.C.A, 73 P.2d 970. 
Mass.—^Boston Safe Deposit & Trust 
Co. V. Painter, 77 N.B.2d 409, 322 
Mass. 362—Pitman v. Pitman, 50 
N.E.2d 69. 314 Mass. 465, 150 AL. 
R. 609—Old Colony Trust Co. v. 
Allen, 29 N.E.2d ?10, 307 Mass. 40 
—Gorey v. Guarente, 22 N.B.2d 99, 
303 Mass. 569—Slayton v. Fitch 
Home, 200 N.E. 367, 293 Mass. 574, 
104 AL.R. 669—Boston Safe De¬ 
posit & Trust Co. V. Prindle, 196 
N.E, 793, 290 Mass. 677—Worcester 
Bank & Trust Co. v. Sibley, 192 N. 
E. 31, 287 Mass. 694—^Harvard 
Trust Co. V. Frost, 164 N.E. 863, 
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258 Mass. 319—Bundy v. IT. S. 
Trust Co. of New York, 153 NJE. 
337, 257 Mass. 72—Kingr v. Walsh. 
146 N.B. 33, 260 Mass. 462—AmSs 

V. Ames, 138 N.E. 846, 244 Mass. 
381, 

79. U.S.—Barclay v. U. S., D.C.Pa-, 
73 F.Supp. 816, motion refused 74 
F.Supp. 938. 

Cal.—California Trust Co. v. Ott, 
140 P.2d 79, 69 Cal.App.2d 716— 
Childs V. Gross, 107 P.2d 424, 41 
Cal.App.2d 680. 

Del.—Wilmingrton Trust Co. v. Wil- 
mingfton Trust Co., 186 A 903, 21 
Del.Ch. 188, applying New York 
law. 

Ey.—U. S. Trust Co. v. Winchester, 
126 S.W.2d 814, 277 Ky. 434— 

Greenway v. Irvine, 31 S.W.2d 606, 
236 Ky. 263—^McCormick v. Securi- 
ty Trust Co. of Lexington, 211 S. 

W. 196, 184 Ky. 25. 

Md.—Reeslde v. Annex Bldg. Ass*n 
of Baltimore City, 167 A 72, 165 
Md. 200, 91 AL.R. 426—Galard v. 
Winans, 74 A 626, 111 Md. 434. 
N.Y.—^Low V. Bankers’ Trust Co., 
200 N.E. 674, 270 N.Y. 143, amend- 
ment of remittitur denied 3 N.E.2d 
211, 271 N.Y. 616—Chase Nat. 

Bank of City of New York v. Chi- 
cago Title & Trust Co., 284 N.Y.S. 
472, 246 App.Div. 201, afflrmed S N. 
E.2d 206, 271 N.Y. 602, reargument 
denied 3 N.B.2d 472, 271 N.Y. 659 
—McLean v. McLean, 160 N.Y.S. 
949, 174 App.Div. 162—Hirsch v. 
Bucki, 148 N.Y.S. 214, 162 App. 
Dlv. 669—^In re Slocum's Estate, 
81 N.Y.S.2d 120, 192 Mlsc. 1026— 
In re Davis, 59 N.Y.S.2d 607, 186 
Misc. 397—^In re GrlnnelPs Estate, 
49 N.Y.S.2d 781, 183 Mlsc. 109— 
In re Trotter*s Estate, 23 N.Y.S.2d 
1007, 176 Mlsc. 366—In re Wood- 
ward*s Estate, 22 N.Y.S.2d 231, 174 
Misc. 919—^In re Wildenburg*s Hs- 
tate, 21 N.Y.S.2d 331, 174 Misc. 603 
—^In re Lynn's Estate, 20 N.Y.S.2d 
926. 174 Misc. 361, application de¬ 
nied 23 N.T.S.2d 996, 176 Misc. 441, 
afflrmed 26 N.Y.S.2d 96, 261 App. 
Div. 613, modifled on other grounds 
26 N.Y.S.2d 96. 261 App.Div. 513, 
afflrmed In re Dynn’s Will, 39 N. 
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The rule applies where the donee^s will contains a er or not the will contains a general residuary 
gift of all of “my propertj",”*® "my assets/’®! "my clause,^® and even though the donee’s own estate 
estate/’®- property of which the donee is possessed, is insuflScient to discharge the pecuniary giftSj^*^ 
or to which he is entitled, or in which he has an so that a legacy of a sum of money is not an exercise 
interest,83 or property of which the donee is pos- of a power unless an intent that it be an exercise of 
sessed or seized.^^ It has been held that the rule the power is manifested;^» but it has also been 
does not apply to a mere pecuniary legacy,86 wheth- held that the statute applies where the donee^s will 


E.2d 266. 287 N.T. 627—In re Kel- 
ly*s Will, 20 N’.T.S.2d 6, 174 Misc. 
80, appl:bnff Pennsylvania law— 
In re Brown*s Will, 6 N.T.S.2d 836, 
169 Misc. 43—^In re Brown*s Will, 
6 N'.T.S.2d 836, 169 Misc. 43—City 
Bank Piinners Tnist Co. v. Miller, 
297 N.T.S. 88, 163 Misc. 459, af- 
flrmed 1 IT.T.S.2d 640, 253 App. 
Div. 707, reversed on other grrounds 
15 K.E.2d 553, 278 N.T. 134—In re 
Palmer*s Estate, 277 N.T.S. 816, 
154 Misc. 705—In re Spears' Will, 
271 N.Y.S. 110, 161 Misc. 181—^In 
re Burling^s Estate, 266 N^.T.S. 482, 
148 Misc. 836—^In re Marsland’s 
Estate, 264 N.T.S. 293, 142 Misc. 

230— Syracnse Tmst Co. v. Puller, 
262 N.Y.S. 90, 140 Misc. 918—In 
re Wickliam*s Will, 249 N.Y.S. 148, 
139 Misc. 729—^In re Mann's Will, 
,244 N.Y.S. 673, 188 Misc. 42—In re 
Dodfire*s Estate, 222 N.Y.S. 247, 129 
Misc. 390—^In re Flewwellln's Will, 
202 N.Y.S. 496, 122 Misc. 266—In 
re Williams* Trust, 82 N.Y.a2d 
101—^In re Gairn€y's Trust 75 N. 
Y.S.2d 675—^In re Puller’s Will, 72 
N.Y.S.2d 498—In re Reese*s Es¬ 
tate, 70 N.Y.S.2d 81, modifled on 
other grrounds In re Ileese*s Will, 
87 N.Y.S.2d 607, 276 App.Div. 37— 
In re Van IIoesen’s Will, 67 N.Y.S. 
2d 603—^Pross v. Anson, 68 N.Y.S. 
2d 26, afflrmed 76 N.Y.S.2d 646, 273 
App.Div. 860—^Van Wagrenen v. 
Fox, 22 N.Y.S.2d 803—^Irvingr Trust 
Co. V. Hartmann, 8 N.Y.S.2d 387. 

N.C.—Schaeffer v. Haseltine, 46 S. 
E2d 463, 228 N.C 484—Walsh v. 
Friedman, 13 S.E2d 260, 219 N.C. 
161. 

Or.—Hollister v. Hollister, 166 P. 
940, 85 Or. 316, applylnfT New York 
law. 

Pa.'—^In re Barton (Pendleton), 85 A. 
2d 266, 348 Pa. 279—In re Noble*s 
Estate, 23 A.2d 410, 344 Pa. 81— 
Provident Trust Co. of Philadel¬ 
phia V. Scott 6 A.2d 814, 336 Pa. 

231— In re Wilhur*s Estate, 6 A.2d 
326, 334 Pa. 46—^In re Miller*s 
Trust, 169 A. 362, 313 Pa. 18— 
Thomson v. Pidelity Trust Co., 110 
A. 770, 268 Pa. 203—^In re Huddy*s 
Estate, 84 A. 909, 326 Pa. 276— 
Jones V. Mackie, 49 Pa.Dist. & Co. 
459—^In re Morgan, Com.Pl., 39 
LiUZ.Lieg.Reg. 147. 

RJ.—Commercial Trust Co, of N. J. 
V. Clinton, 72 A.2d 836—Adams v. 
D'Hautevllle, 51 A.2d 92, 72 R.I. 
325. 


Wis.—Horlick v. Sidley, 3 N.W.2d 
710, 241 Wis. 81. 

49 C.J. p 1291 note 22. 

Bule applled where donee and donor 
were same person 

N.Y.—City Bank Parmers Trust Co. 
V. Miller, 297 N.Y.S. 88, 163 Misc. 
459, afflrmed 1 N.Y.S.2d 640. 263 
App.Div. 707, reversed on other 
grounds 15 N.E.2d 653, 278 N.Y. 
134—In re Gaffney^s Trust 76 N. 
Y.S.2d 675. 

Pa—In re Barton (Pendleton), 35 A. 

2d 266, 348 Pa 279. 

Statute held to apply to hotli realty 
and personalty 

Chl.^Childs V. Gross, 107 P.2d 424, 
41 CalA.pp.2d 680. 

Wis.—Horlick v. Sidley, 8 N.W.2d 
710, 241 Wis. 81. 

Statute held to oreate pregumptlou 
of intention to ezecute power 

Md.—^Dederer v. Safe Deposlt St 
Trust Co. of Baltimore, 35 A-2d 
166, 182 Md. 422. 

N.Y.—Chase Nat Bank v. Chicago 
Title & Trust Co., 299 N.Y.S. 926, 
164 Misc. 508. 

Pa—Provident Trust Co. of Phila¬ 
delphia V. Scott, 6 A.2d 814, 335 
Pa 231—^Thomson v. Pidelity 

Trust Co., 110 A. 770, 268 Pa 208. 
Xnowledge of power 
Enowledge of the ezistence of the 
power of appointment is imputed to 
donee under statute, and It is imma- 
terlal that donee*s wlU Is silent in 
respect of the exercise of the power. 
—^In re Grinnell*s Estate, 49 N.Y.S.2d 
781, 183 Misc. 109. 

Oonstruotloii of HnglUh statute 

Since the statute is a llteral copy 
of the Bngllsh Wills Act, which had 
received a definite construction he- 
fore its adoptlon by the statute, the 
statute should he construed consist- 
ently wlth that constructioa— 
Adams v. D*Rauteville, 61 A.2d 92, 
72 B.L 325—Rhode Island Hospita! 
Trust Co. V. Dunnell. 83 A 858, 34 
R.L 394. Ann.Cas.l914D 580. 

Donee doxnlcUed outslde state 

(1) The Wills Act applies to all 
wllls governed hy Pennsylvania law, 
including nonresident*s will execut- 
ing power of appointment created In 
trust deed executed hy hlm while 
reslding in Pennsylvania, although 
such act provides that it shall not 
be construed to apply to disposltion 
of personalty by testator domiciled 
outside commonwealth at time of 
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his death.—In re Barton (Pendle¬ 
ton). 35 A2d 266, 348 Pa 279. 

(2) What law govems exercise of 
power see infra § 44. 

Prior to Ihe statute, the common- 
law rule was applied. 

R. L—Church v. Providence, 125 A. 
216—^Cotting V. De Sartiges, 24 A. 
530. 17 R.L 668. 16 L.R.A, 367. 

S. C.—^Pirst Carollnas Joint Stock 
Land Bank v. Deschamps, 172 S.E. 
622, 171 S.C. 466. 

CommoxLdaw mle stated but uot fol- 
lowed 

N.Y.—Speir v. Benvenutl, 189 N.Y. 
S, 886, 197 App.Div. 209. 

80. Md.—Galard v. Winans, 74 * A. 
626, 111 Md. 434. 

81. Pa.—^In re Noble*s Estate, 23 A 
2d 410, 844 Pa 81. 

Power to Bell all assets 

Provision in will drawn by lay- 
man glving full power to executor 
to sell all assets, real or persona!, 
and proceeds to go to executor after 
all bequests had been settled, would 
be construed as a general ‘'residu¬ 
ary clause,” and would operate as 
an exelFclse of power of appoint¬ 
ment.—In re Noble*s Estate, supra 

82. N.Y.—Chase Nat Bank of City 
of New York v. Central Hanover 
Bank & Trust Co., 39 N.Y.S.2d 641, 
266 App.Div. 434—^McLean v. Mc- 
Lean, 160 N.Y.S. 949, 174 App.Div. 
142, afflrmed 119 N.E. 1066, 223 N. 
Y. 696—^In re GkLffney's Trust, 76 
N.Y.S.2d 676. 

Pa—In re Pinn's Estate, 18 PaDist. 
408. 

83. N.Y.—Hlrsch v. Bucki, 148 N.Y. 
S. 214, 162 APP.Div. 659. 

84. Pa—^Thomson v, Pidelity Trust 
Co., 110 A 770, 268 Pa 203. 

85. Mass.—Old Colony Trust Co. v. 
AHen, 29 N.E.2d 310, 307 Mass. 40 
—Slayton v. Pitch Home, 200 N.E. 
367, 293 Mass. 674, 104 AD.R. 669 
—^Boston Safe Deposit & Trust Co. 
V. Prindle, 195 N.H. 793, 290 Mass. 
677. 

86. Mass.—^Boston Safe Deposit & 
Trust Co. V. Prindle, supra 

87- Mass.—^Boston Safe Deposit & 
Trust Co. V. Prindle, supra 

88 - Mass.—Old Colony Trust CJo. v. 
Allen, 29 N.E.2d 810, 307 Masa 40 
—Slayton v. Pitch Home, 200 N. 
E. 367, 293 Mass. 674, 104 AL-R 
669. 
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contains pecuniary legacies in excess of his personal 
estate®9 and there is no residuary clause.90 

Rule not resiricted to generat powers. The nile 
that the will of a donee disposing of all of his prop- 
erty or making general devises or bequests is an ex- 
ercise of his powers, even though they are not 
mentioned, has been held to apply to special and 
limited powers as well as to general powers.^ ^ 

Rule restricied to wUls, The rule that an instru- 
ment disposing of all of the donee’s property is 
an exercise of his powers, even though they are 
not mentioned, applies only to wills and does not 
apply to deeds.92 

WiU executed before grant of power. The rule 
that a will disposing of all the donee’s property or 
making general devises or bequests is an exercise 


of his powers, uniess an intention to the contrary 
appears, applies even where the will is executed be¬ 
fore the creation of the power,93 particularly where 
the will has been republished by a codicil executed 
after the creation of the power.®^ 

Power exercised by will as whole or by particular 
clause. Under the rule that a will of the donee of 
a power disposing of all of his property operates as 
an exercise of his power, uniess an intent to the 
contrary is manifested, the intent of the donee 
governs as to whether the power is exercised by 
the will as a whole, by a particular clause thereof, 
or by the residuary clause of the will.®® Ordinarily, 
where the will is silent as to the power, the appoint- 
ive property is exercised by, and passes under, the 
residuary clause of the will,®® but the power may 
be held to be exercised by and to pass by the entire 


89. Pa.—^In re Wilsbn*s Bstate, 67 
Pa,Dist & Co. 612. 

90. * Pa.—In re South*s Bstate, 93 A. 
954, 248 pa. 165. 

91- N.T.—^In re Slocum's Bstate, 81 
N'.T.S.2d 120, 192 Misc. 1026—In re 
Davis, 69 N.Y.S.2d 607, 186 Misc. 
397, disapproving Stewart v. 
Keating, 36 N.Y.S. 913, 15 Misc. 
44—^In re HiUlard’s Bstate, 86 N. 
Y.S.2d 168. 

General and limited or special pow¬ 
ers distingniished see supra § 6. 
JUl PexuLsylvanla 

(1) A limited power of appoint- 
ment may be exercised, wlthout dl- 
rect reference to the creatingr power, 
by a clause whlch names all of the 
members of the permitted class as 
beneflciaries.—^In re Biddle's Bstate, 
6 A.2d 158. 159, 333 Pa, 316—In re 
Liafferty’s Bstate, 167 A. 44, 311 Pa. 
455. 

(2) "We can see no sound reason 
why the rule applioable to general 
powers, that a glft of the residue is 
an exercise of the power wlthout ref¬ 
erence to it, should not apply to lim¬ 
ited powers, where the residue is 
glven to all the members of the des- 
ignated class among whom the pow¬ 
er could be exercised.”—^In re Bid- 
dle's Bstate, supra. 

(3) There are number of lower 
court declslons, however, to the ef- 
fect that the statutory rule is limit¬ 
ed to general powers and does not 
apply to special or limited powers.— 
In re Rudman*s Bstate, 22 Pa,I^ist. 
603—^In re Lafferty’s Bstate, 19 Pa, 
Dist. 604. 

92. Md.—^Reeside v. Annex Bldg. 
Ass*n of Baltimore City, 167 A. 72, 
165 Md. 200, 91 A.Ii.R. 426. 

N.C.—Schaeffer v. Haseltlne, 46 S.E. 

2d 463, 228 N.C. 484. 

49 C.J. p 1292 note 25. 


93. Cal.—Californla Trust Co. v. 
Ott, 140 P.2d 79, 69 Cal.App.2d 716. 

Ky ,—^Hanhins v. Columbla Trust Co., 
134 S.W. 498, 142 Ky. 206. 

N.Y.—In re Slocum’s Bstate, 81 N. 
Y.'S.2d 120, f92 Misc. 1026—In re 
Davis, 59 hr.Y.S.2d 607, 186 Misc. 
397—County Trust Co. v. Quencer, 
64 N.Y.S.2d 29, 183 Misc. 922— 
City Bank Farmers Trust Co. v. 
Miller, 297 N.Y.S. 88, 163 Misc. 
469, afflrmed 1 N.Y.S.2d 640, 263 
App.Div. 707, reversed on other 
grounds 16 N.E.2d 653, 278 N.Y. 
134. 

19 O.J. p 1295 note 46. 

Intention that will shall not operate 
as execution of power see infra 
subdi Vision c (2) (b) of this sec- 
tlon. 

Power exercised by will executed be¬ 
fore creation of power generally 
see supra S 37. 

Donor and donee of power saane per- 
Bon 

Cal.—California Trust Co. v. Ott, 140 
P,2d 79, 69 Cal.App,2d 715. 

N.Y.—County Trust Co. v. Quencer, 
54 N.Y.S.2d 29, 183 Misc. 922— 
City Bank Farmers Trust Co. v. 
Miller, 297 N.Y.S. 88, 168 Misc. 
469, afflrmed 1 N.Y.S.2d 640, 263 
App.Div. 707, reversed on other 
grounds 16 N.B.2d 663, 278 N.Y. 
134. 

94. Md.—^Lederer v. Safe Deposit & 
Trust Co. of Baltimore, 35 A.2d 
166, 182 Md. 422. 

Wis.—Horlick v. Sidley, 3 N.W.2d 
710, 241 Wis. 81. 

96. Mass.—^Butler v. New England 
Trust Co., 165 N.E. 788, 259 Mass. 
39—Ames v. Ames, 130 N.B. 68fl, 
238 Mass. 270. 

Power exercised by whole will or by 
particular clause generally see su¬ 
pra subdivision a of tbia section. 
AU the oircunstanoeB are to be 
consldered in determining the aues- 


tlon.—^In re Lynn's Bstate,- 26 N.Y. 
S.2d 96, 261 App.Div. 613, afflrmed 
In re Lynn's Will, 39 N.E.2d 266, 287 
N.Y. 627. 

96. Ky.—Greenway v. Irvinb, 81 S. 

W.2d 606, 235 Ky. 363. 

Mass.—^Boston Safe Deposit & Trust 
Co. V. Palnter, 77 N.B.2d 409, 322 
Mass. 362—^Pltman v. Pitman, 60 
N.E.2d 69, 314 Mass. 466, 160 AL. 
R 609—Slayton v. Fitch Home, 200 
N.B. 367, 293 Mass. 674, 104 A.L. 

R. 669—^Butler v. New England 
Trust Co., 156 N.B. 788, 269 Mass. 
39—Bundy v. U. S. Trust Co. of 
New York, 153 N.B. 837, 267 Mass. 
72. 

N.Y.—^Lrockwood v. Mlldeberger, 63 
N.B. 803, 169 N.Y. 181—Matter of 
Wainwrighrs Bstate, 289 N.Y.S. 
610, 248 App.Div. 336—McLean v. 
McLean, 160 N.Y.S. 949, 174 App. 
Div. 162—In re Mann’s Will, 244 
N.Y.S. 678, 138 Misc. 42—In re 
Dodge*s Bstate, 222 N.Y.S. 247, 129 
Misc. 390—In re Plewwellin’s WiU, 
202 N.Y.S. 496, 122 Misc. 266—In 
re Gaffney*s Trust, 76 N.Y.S.2d 
676—In re Pulleris Will. 72 N.Y. 

S. 2d 498-^In re Reese's Bstate, 70 
N.Y.S.2d 81, mQdifled on other 
grounds In re Ileese’s Will, 87 N. 
Y.S.2d 607, 276 App.Div. 37—^Irvlng 
Trust Co. V. Hartmann, 8 N.Y.S.2d 
387. 

N.C.—Walsh V. Friedman, 13 S.B.2d 
I 250, 219 N.C. 151. 

Or.—^Hollister v. Hollister, 166 P. 
940, 86 Or. 316, applying New York 
law. 

Pa.—^In re Noble's Bstate, 23 A2d 
410, 344 Pa. 81. 

PoBsessed or entitled 
Appointive property held to pass 
by residuary clause and not by 
clause making gift of all money and 
securities Vof or to which I shall,at 
my decease be possessed of or enti¬ 
tled.”—^Butler V. New England Trust 
Co., 165 N.B. 788, 259 Mass. 39. 
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will and not merely by the residuary clause;®^ and 
it has been held that when a power is deemed ex- 
ercised through the application of the statute, the 
testator must be taken as exercising his power to the 
extent to which the fund subject to it is required to 
make ali of the lawful provisions of the will effec- 
tive.3® A statute providing that a devise or bequest 
purporting to be of all the property belonging to the 
testator includes property over which he has a 
power of appointment, unless an intention to the 
contrary appears, is not liinited to wills where a 
particular devise *or bequest*' purports to be of all 
the property but also applies to a will which disposes 
of all the testatores property as the combined resuit 
of distinet provisions.®^ 


(b) Intention Not to Exercise Power 

The statute does not change the rule that the exe- 
cution of a power depends on the Intention of the donee 
of the power and, If the will shows an intention not to 
exercise the power, such intention Controls. 

The statute does not change the rule that the 
exeeution of a power depends on the intention of 
the donee,1 and, if the will shows an intention not 
to exercise the power, such intention Controls.® It 
has been held that, where the donee’s will disposes 
of all his property or contains a general devise or 
bequest, an intention that it shall not operate as 
an exercise of the donee’s power must be disclosed 
by the will itself? expressly, or by necessary implica- 
tion,^ by language indicating such intention, or by 


mdlvldnal proparty snilloleiLt to pay 
legades 

Where individual' property of tes¬ 
tatrix was sufficient to fulflll legra- 
cies at time will was exeeuted, in- 
tent of testatrix who had power of 
appointment was assumed to be that 
the power of appointment should be 
exerclsed by the residuary clause 
only.—Slayton v. Fitch Home. 200 N. 
R 357, 293 Mass. 574, 104 A.L..R. 669. 

97- N.T.—In re Lynn^s Hstate. 26 
N.Y.S.2d 96. 261 ApP-Div. 513, af- 
flrmed In re Liynn*s Will, 39 N.E.2d 
266, 287 N.T. 627—In re Williams’ 
Trust, 82 N.Y.S.2d 101—^Applica¬ 
tion of Bankers Trust Co., 48 H. 
Y.S.2d 849. 

Pa.—^In re Blackburne’s Estate, 138 
A. 538, 290 Pa. 55—^In re Nolanas 
Trust Estate, 96 A. 714, 251 Pa. 
309. 

HI.—^Moran v. Corneli, 142 A. 605, 49 
HI. 308. 

Zadividual property liunxfficleiLt to 
pay lesraoies 

(1) The fact that testator’s per- 
sonal estate was wholly insufflcient 
to pay even his two preferred lega- 
cies, not to speak of an additional I 
legacy, warranted Inference that 
testator intended to make available 
for his preferred and general lega- 
cles the property over which he 
power of appointment to the extent 
to which his own property was in¬ 
sufflcient to carry out the express 
Estate, 26 N.Y.S.2d 96, 261 App.DIv. 
513, afflrmed In re Ltynn*s Will, 39 
N.E.2d 266, 287 N.Y. 627. 

(2) Will including pecuniary and 
residuary bequests evidenced inten¬ 
tion to dispose of all testatores prop¬ 
erty, and where estate exclusive of 
property over which testator had 
power of appointment under trust 
was insufflcient to pay pecuniary be¬ 
quests, trust property would be in- 
cluded in estate passing by will, un¬ 
der statute, and pecuniary legatees 
were entitled to payment from trust 
property in addition to testator*s 
own property, as agaJnst claim of 

72 C. J.S.—29 


residuary legatees.—Merwin v. Safe 
Deposit & Trust C6. of J^altimore, 
188 A. 803. 171 Md. 346. 

98, N.Y.—In re Lynnes Estate, 26 
N.Y.S.2d 96, 261 App.Div. 513, af- 
firmed In re Lyiines Will. 39 N.E.2d 
266, 287 N.Y. 627. 

99. Md.—Merwin v. Safe Deposit & 
Trust C6. of Baltimore, 188 A. 803, 
171 Md. 346. 

1. N.Y.—Chase Nat. Bank v. Chlca- 
go Tltle & Trust Co., 299 N.Y.S. 
926, 164 Misc. 508. 

mtent as to other matters 

Statutory provision -that personal- 
ty embraced In a power to bequeath 
passes by will purporting' to pass 
testatores entire personalty in ab- 
sence of Intent to contrary did not 
prevent search in will Jfor testator’s 
Intention conceruing pther matters 
in view of the situatlon and condi- 
tion of testatores' property.—^Low' v. 
Bankers Trust Co., 200 N.B. 674, 270 
N.Y. 143, motion denied 192 N.R 406, 
265 N.Y. 264, amendment of remitti¬ 
tur denied 3 N.B.2d 211, 271 N.Y 
616. 

2. U.S.—^Barclay v. IJ. S., D.CiPa., 
73 F.Supp. 816, motion refused 74 
E.Supp. 738, afflrmed, C.C.A., 176 
P.2d 48. 

Ky.—U. S. Trust Co- v. Winchester, 
126 S.W.2d 814, 277 Ky. 434. 

Md.—^Lederer v. Safe Deposit & 
Trust Co. of Baltimore, 36 A.2d 
166, 182 Md. 422—Childa» Estate v. 
Hoagland, 30 A.2d 766, 181 Md. 550. 
N.Y.—Chase Nat. Bank of City of 
New York v. Chicago Title & Trust 
Co., 284 N.Y.S. 472, 246 App.Div. 
201, afflrmed 3 N.E.2d 206, 271 N. 
Y. 602, reargument denied 3 N.E. 
2d 472, 271 N.Y. 669—In re Lang- 
don's Will, 60 N.Y.S.2d 100, 182 
Misc. 84—^In rb Woodward's Es- 
tate, 22 N.Y.S.2d 231, 174 Misc. 919 
—In re Brown's Will, 6 N.Y.S.2d 
836, 169 Misc. 43—^Van Wagenem 
V. Fox, 22 N.Y.S.2d 803—Irving 
Trust Co. V. HArtmann, 8 N.Y.S. 
2d 387. ' - i 


Pa.—In re Noble’s Estate, 23 A.2d 
410, 344 Pa. 81. 

R.I.—Commercial Trust Co. of N. J. 

V. Clinton, 72 A.2d 836. 

Wis.—Horlick v. Sidley, 8 N.W.2d 
- 710, 241 Wis. 81. 

FrasmuptioxL oreated by statute is 
rebuttabie.—Chase NaL Bank of City 
of New York v. Chicago Title & 
Trust Co., 284 N.Y.S. 472, 246 App. 
Div..201, afflrmed S N.E.2d 205, 271 
N.Y. 602, reargument denied 3 N-Bj2d 
472, 271 N.Y. 659. 

3- Del.—Wilmington Trust Co. v. 
Wllmington Trust Co., 186 A. 903, 
21 Del.Ch. 188, applying New York 
law. 

Ky.—U. S. V. Winchester, 126 S.W.2d 
814, 277 Ky. 434. 

N.Y.—Spelr v. BenvenutI, 189 N.Y.S. 
886, 197 App-Dlv. 209—^In re Ful- 
lei^s Will, 72 N.Y.S.2d 498. 

Pa.—Provident Trust Co. of Phila¬ 
delphia V. Scott, 6 A.2d 814, 336 
' Pa. 231—^Thomson v: « Fidelity 

Trust Co.; 110 A. 770, 268 Pa. 203. 
49 C.J. p 1292 note 26. 

Oeneral power accompanled by bene- 
ILclal use of property 
One who in any instance denles 
that a general devise exeeutes a 
general power of appointment must 
prove by whkt appeaxs on the face 
of the will that It was te8tator's 
elearly expressed Intention the de¬ 
vise in question should not do so, 
the rule being particularly applica- 
ble where general power was accom¬ 
panled by beneflcial use of property, 
which was the subject of power, and 
where the power was created by tes¬ 
tator.—Thomson v. FIdellty Trust 
Co., supra. 

4. N.Y.—^Lockwood v. Mildeberger, 
63 N.E 803, 169 N.Y. 181, reargu¬ 
ment denied 64 N.B. 1093, 159 N. 
Y. 662—Chase Nat. Bank of City 
of New York v. Central Banover 
Bank & Trust Co., 39 N.Y.S.2d 541, 
266 App.Div. 434 —In re Slocum*s 
Estate, 81 N.Y.S.2d 120, 192 Misc. 
1026—In re Davis, 59 N.Y.S.2d 
607, 186 Misc. 397. 
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dispositions inconsistent with the exercise of the 
power.5 

The testatores intention is to be ascertained by 
construing the words used in the will,® and it has 
been held that an intention not to exercise the 
power may not be inferred from extraneous cir- 
cumstances,^ but it has also been held that all of 
the circumstances surrounding the execution bf the 
wilis and known by the testator^ may be considered 
in ascertaining whether or not there was an in¬ 
tention not to exercise the power. A provision of 
the will relied on to overcome the presnmption of 
intention to exercise the power is to be construed 
consistently with the presumption if possible.^® 

The testatores knowledge of the power and of 
his right to exercise it need not be established in 
order to show that the testator did not intend to 
exercise the power but such knowledge, or the 
lack of it, is a factor to be considered in determin- 
ing whether or not the testator intended not to 
exercise the power.^^ 


An intention not to exercise the power has been 
held in particular cases to be sufficiently mani- 
fested,^^ as where the will contains an express 
statement that the power is not exercised,^^ where 
the testator makes dispositions which by their veiy 
nature are inapplicable to the subject of the pow¬ 
er, or where, the residuary estate is given in part 
to persons not eligible as appointees under the 
power.i® It has been held that the statute does 
not apply to a will which expressly exercises the 
power,and that an intention not to exercise the 
power except to the extent indicated is manifested 
by an express exercise of the power as to part of 
the appointive property^^ or by an express exercise 
of the power on a contingency which has not oc- 
curred.^^ The fact that the testator in various 
clauses of his will carefully distinguished his prop- 
erty from that over which he had a power of ap- 
pointment has been held to indicate that he did not 
intend to exercise the power hy a general residuary 
clause which made no reference to the power.^o 


ZTeoeBsazy ImpUcatlon. ' 

‘‘Necessary impllcation*' results 
only where the wlU permits of no 
other Interpretatlon, and ''necessary"* 
means such as must be; Imposslble 
to be otherwise; not to be avoided; 
inevltable.—^Iiockwood v. Mildebergr- 
er. 53 N.E. 803, 169 N.T. 181, reargu- 
ment denled 54 N.B. 1093. 169 N.Y. 
662—Chase Nat. Bank of City of 
New York v. Central Hanover Bank 
& Trust Co.. 39 N.Y.'S.2d 641, 265 
App.Div. 434—^In re Flewwellln's 
Wm. 202 N.Y.S. 496, 122 Mlsc. 266. 

5- Pa.—Provident Trust Co. of 
Philadelphia v. Scott, 6 A.2d 814. 
336 Pa. 231. 

ProxrlBloiui dlsposlii^ of own propear- 
ty 

Intent of grantee of power of ap- 
pointment to personal property not 
to exercise power by will may be im- 
plied from provisions by which gran- 
tee’s own property is disposed of.— 
Chase Nat. Bank of City of New 
York V. Chicago Title & Trust Co., 
279 N.Y.S. 327, 166 Misc. 61, afflrmed 
284 N.Y.S. 472, 246 App.Biv. 201, af¬ 
flrmed 3 N.B.2d 205, 271 N.Y. 602, 
reargument denled 3 N.B.2d 472, 271 
N.Y. 669. 

6. Mass.—Gorey v. Guarente, 22 N. 
E.2d 99, 303 Mass. 569. 

7. Pa—^Provident Trust Co. of Phil¬ 
adelphia v. Scott, 6 A.2d 814, 336 
Pa 231. 

Besort cannot be had to extraae- 
ons instxnmeats to determlne the 
question.—Speir v. Benvenuti, 189 N. 
Y.S. 886. 197 App.Div. 209. 

TMess the wlIL is amblgnous, evi- 
dence outside the will may not be 


considered.—Adams v. D’Rauteville, 

61 A.2d 92, 72 R.I. 326. 

8. N.Y.—Chase Nat. Bank of City of 
New York v. Chicago Title & Trust 
Co., 284 N.Y.S. 472, 246 App.Div. 
201, afflrmed 3 N.E.2d 206, 271 N. 
Y. 602, reargument denled 3 N.E.2d 
472, 271 N.Y, 659—In re Davis, 69 
N.Y.S.2d 607, 186 Mlsc. 397—Chase 
Nat. Bank v. Chicago Title & Trust 
Co., 299 N.Y.S. 926, 164 Misc. 608. 

9. Mass.—^Harvard Trust Co. v, 
Frost, 154 N.E. 863, 258 Mass. 319. 

10. Pa—^Thomson v. Fldellty Trust 
Co.. 110 A. 770, 268 Pa 203. 

11. N.Y.—Chase Nat. Bank of City 
of New York v. Chicago Title & 
Trust Co., 279 N.Y.S. 327, 165 Misc. 
61. afflrmed 284 N.Y.S. 472, 246 
App.Div. 201, afflrmed 3 N.E.2d 
205, 271 N.Y. 602, reargument de- 
nied 3 N.B.2d 472, 271 N.Y. 669. 

18, N.Y.—^Liockwood v. Meldelberg- 
er. 38 N.Y.S. 1107, 5 App.Div. 469, 
reversed on other grounds 63 N. 
B. 803. 169 N.Y. 181—Chase Nat. 
Bank of City of New York v. Chi¬ 
cago Title & Trust Co., 279 N.Y.S. 
327, 166 Misc. 61. afflrmed 284 N. 
Y.S. 472, 246 App.Div. 201, af¬ 
flrmed 3 N.B.2d 206, 271 N.Y. 602, 
reargument denied 3 N.B.2d 472, 
271 N.Y. 669. 

13. Ky.—^U. S. Trust Co. v. Win¬ 
chester, 126 S.W.2d 814, 277 Ky. 
434. 

Mass.—^Boston Safe Deposit & Trust 
Co. V. Prindle, 196 N.B. 793, 290 
Mass. 677—^Worcester Bank & 
Trust Co. V. Sibley, 192 N.B. 31, i 
287 Mass. 694. | 
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14. Wis.—^In re Solveson’s Will, 34 
N.W.2d 150, 253 Wis. 262. 

49 C.J. P 1292 note 26 [a] (6). 

15. N.Y.—Chase Nat. Bank of City 
of New York v. Chicago Title & 
Trust Co., 279 N.Y.S. 327, 165 Misc. 
61, afflrmed 284 N.Y.S. 472, 246 
App.Div. 201, afflrmed 3 N.BL2d 206, 
271 N.Y. 602, reargument denied 3 
N.E.2d 472, 271 N.Y. 659. 

49 C.J. p 1292 note 26 [a] (4). 

16. N.Y.—Chase Nat. Bank of City 
of New York v. Chicago Title & 
Trust Co., 279 N.Y.S. 327, 165 Misc. 
61, afflrmed 284 N.Y.S. 472, 246 
App.Div. 201, afflrmed 3 N.B. 206, 
271 N.Y. 602, reargument denled 3 
N.E.2d 472. 271 N.Y. 659—Stewart 
V. Keating, 36 N.Y.S. 913, 16 Misc. 
44. 

AppolxLtee inellglbla as to part of 
property 

Where donee's power was restrict- 
ed as to part of property and gen¬ 
eral as to balance, the fact that the 
person to whom residuary estate 
was given was not eligible as ap- 
pointee of restricted part did not 
sufficiently manifest an Intention not 
to exercise the power insofar as it 
was general.—Wllmlngton Trust Co. 
V. Wilmington Trust Co., 186 A. 903, 
21 Del.Ch. 188, applying New York 
law. 

17. R.I.—^Bancroft v. Bancroft, 27 
A.2d 836, 68 R.I. 406. 

18. N.Y.—In re Elliott*s Estate, 76 
N.Y.S.2d 756. 

19. N.Y.—^In re Walnwright^s Es¬ 
tate, 82 N,Y.S.2d 346. 

20. Mass.—^Boston Safe Deposit & 
Trust Co. V. Prindle, 196 N.B. 793, 
290 Mass. 577. 
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On the other hand, in various cases an intention 
not to exercise the power has been held not to be 
sufficiently manifested;^! this intention has been 
held not to be suflSciently manifested by the absence 
of an express reference to the power in the will;22 
a giit of the residue of the donee’s estate to persons 
ineligible as appointees, where the testator at the 
time of the execution of the will did not know that 
he had the power a gift of the residue to the 
donee’s child, where the existence of the povsrer is 
conditioned on the donee's death without issue;^^ 
a gift to the person who has a life estate in trust 
in the appointive property, where the power to ap- 
point is limited to the remainder interest after such 
life estate a gift of the residue in trust to a 
child for life, where the property subject to the 
power to appoint consists of the remainder interest 
after a life estate in that child the fact that the 
dispositions made in the will would, where applied 
to the appointive property, in part violate the rule 
against perpetuities an' express, but wholly or 
partially ineffective exercise of the power in a 
prior clause of the will;28 or by the express exer¬ 
cise of other powers of appointment owned by the 

testator.2® 


§ 40 

WiU executed hefore grant of power. The dr- 
cumstances may be such as to evince an intent that 
a will executed prior to the creation of the power 
shall not operate as an execution of the power,30 
but the fact that the will does not anticipate the 
subsequent creation of a power does not show an 
intention that the will shall not operate as an execu¬ 
tion of the power.®^ 

d* Bnxden of Froof; Admissibility of Evidence 

As a genera! rule, In the absence of a statute to 
the contrary, the burden of proving an Intention to 
execute a power is on one claiming under its execution. 
Evidence as to the circumstances surrounding- the ex¬ 
ecution of an Instrument is admlssible, at least where 
the Instrument Is ambiguous, to show that the donee In- 
tended thereby to exercise a power. 

The burden of proving an intention to execute a 
power is on one claiming imder its execution 
but where, as discussed supra c (2) of this section, 
a will of a donee of a power disposing of ali his 
property or estate and containing a general devise 
or bequest operates as an exercise of the donee’s 
power of appointment or disposition unless an in¬ 
tention to the contrary appears, the burden of 
proving an intention not to exerdse the power is 
on one so claiming.®^ 


21. Md.—^Lederer v. Safe Beposit & 
Trust Co. of Baltimore. 35 A.2d 
166. 132 Md. 422. 

SSL N.T.—^Low V. Bankers Trust 
Co., 200 N.E. 674, 270 N.T. 143— 
Lockwood V. Mlldebergrer, 63 IT.E. 
803, 159 N.Y. 181—County Trust 
Co. v. Quencer, 64 N.T.S.2d 29, 183 
Misc. 922—^In re Brown’s Will, 6 
N.T.S.2d 836, 169 Misa 843—^Pross 
V. Anson, 68 N-T.S.2d 26, afflrmed 
76 N.T.S.2d 646, 273 App.Div. 860 
—Irvlng Trust Co. v. Hartmann, 
8 N.Y.S.2d 387. 

23. N.T.—re Slocuiu's Estate, 81 
N.T.S.2d 120. 192 Misc. 1026—In re 
Davis, 59 N.T.S.2d 607, 186 Mlsc. 
397. 

BxeeatioiL of codldl after loLOWledffe 
of power 

The fact that donee of testamen- 
tary power to dispose of Principal of 
trust fund by will made recent codl- 
cil to his will was insufflclent to 
support implication of intent that 
will should not operate on appoin¬ 
tive property, where codicil made no 
dispositive provision except to short- 
en duration of one of trusts and fur- 
nished no basis for Implication of in¬ 
tent to let power lapse.—^In re Slo- 
cum's Estate, 81 N.Y.S.2d 120, 192 
Misc. 1026. 

24. N.Y.—liockwood v. Mildebergrer, 
53 N.E. 803, 159 N.Y. 181, reargu- 
ment denied 64 N.E. 1093, 159 N.Y. 
562. 


25. Cal.—Callfornia Trust Co. v. 
Ott, 140 P.2d 79, 59 Cal.App.2d 715. 

26. N.Y.—Speir v. Benvenutl, 189 N. 
Y.S. 885, 197 APP.Biv. 209. 

27. N.Y.—^In re Grinnell*s Estate, 
49 N.Y.S.2d 781, 183 Misc. 109. 

28. Del.—^Wilmington Trust Co. v. 
Wilminton Trust Co., 186 A. 903, 
21 Del.Ch. 188, applylng New York 
law. 

N.Y.—Chase Nat. Bank of City of 
New York v. Central Hanover 
Bank & Trust Co., 39 N.Y.S.2d 641, 
265 App.Div. 434—^In re Beese*s 
Estate, 70 N.Y.S.2d 81, modifled on 
other grounds In re Reese*s Will, 
87 N.Y.S.2d 607, 275 APP.Div. 37 
—Van Wagenen v. pox, 22 N.Y.S. 
2d 803—^McDean v. McLean, 168 
N.Y.S. 59. afflrmed 160 N.Y.S. 949, 
174 APP.D1V. 152, afflrmed 119 N.E. 
1056, 223 N.Y. 695. 

Besidnary daixse limlteA to propar- 
ty «owned by me” 

The fact that the reslduary clause 
under which the appointive property 
passes in lieu of the defective ap¬ 
pointive refers only to property 
'*owned by me” or ”my estate” does 
not prevent the applicatlon of the 
text rule.—Chase Nat. Bank of City 
of New York v. Central Hanover 
Bank & Trust Co., 39 N.Y.S.2d 641, 
266 App.Div. 434—Van Wagenen v. 
Pox, 22 N.Y.S.2d 803. 

29. Mass.—^Boston Safe Deposlt & 
Trust Co. V- Painter, 77 N.B.2d 
409, 322 Mass. 362—Cumston v. 
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Bartlett 21 N.E. 873, 149 Mass. 
243. 

Pa.—In re Barton (pendleton), 35 A, 
2d 266, 348 Pa. 279—Provident 
Trust Co. of Philadelphia v. Scott, 
6 A.2d 814, 336 Pa. 231. 

^edal power 

The fact that testator speciflcally 
exercised a power to appoint «one 
of the Issue of my sald father^s 
grandfather as should be living at 
my death” did not establish absence 
of Intention to exercise a general 
power of appointment by residuary 
clause of will, in view of difflerenca 
in nature of the two powers.—Adama 
V. D^BautevUle, 61 A.2d 92, 72 RI. 
325. 

30. Md.—Glassinger v. Thlllman, 153 
A. 19, 160 Md. 194. 

Application of statute to will exe¬ 
cuted before power generally see 
supra subdlvision c (2) (a) of 

this section. 

31. N.Y.—Oounty Trust Co. v. 
Quencer, 54 N.Y.S.2d 29, 183 Misc. 
922. 

32. tJ.S.—Virginia, etc., Coal Co. v. 
Charles, Va,, 264 P. 379, 165 CCA. 
599, error dismissed 40 S.Ct 345, 
262 U.S. 669, 64 D.Ed. 720. 

111.—^Emery v. Emery, 156 N.E. 864, 
325 111. 212. 

33. Pa-—^Thomson v. Fidellty Trust 
Co.. 110 A. 770, 268 Pa. 203. 

B.L—Adams v. D’Hautevllle, 51 A.2d 
92, 72 RI. 325. 
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Iti determining the existence of an intention to 
exercise a power of appointment, the admission 
and consideration of evidence of surrounding facts 
and circumstances are governed by the general rules 
applicable to the admissibility of such evidence in 
the construction of wills and other written instni- 
nients.34 Accordingly, in determining whether or 
not the donee intended to exercise a power by his 
will, all the circumstances surrounding the execution 
of the will should be considered,35 particularly 
where the will is ambiguous,^® although such evi¬ 
dence has been held inadmissible where the will is 
not ambiguous.37 Since such evidence is admitted 
merely to aid in ascertaining the donee’s intent,*® 
it ordinarily must relate to the facts existing at the 
time of the execution of the will.^^ Thus, evi¬ 
dence of the testatores circumstances at the time of 
his death ordinarily is not admissible to determine 
whether or not he intended by his will* to execute 
his power,except, possibly, evidence that he 
owned no real estate at the time of his death, where 
he has made a general devise.^i However, it has 
also been held that evidence of the condition of 
the testatores estate and the appointive property is 
admissible.42 Evidence has been held. admissible as 
to the nature and amoimt of the donee’s property, 
the relative intimacy involved in his relations with 


the beneficiaries of his will and the takers in de- 
fault of appointment,^^ and to show that he had 
knowledge of the power of appointment at the time 
he made his will.^® While parol evidence is not 
admissible to show what the testator intended to 
write,46 such evidence may be admitted to explain or 
make certain what the testator has written^^ EvJ. 
dence as to statements or declarations of intention 
made by the testator ordinarily are inadmissible,^8 
but evidence as to acts and declarations of the 
testator may be admissible .when offered, not as di- 
rect evidence of his intention, but to show facts 
relevant to his knowledge and the state of his 

feelings.'*^ 

§ 41. Conditions Attached to Execution 

The occurrence of any contingency or compliance 
wfth any conditions requlred by the terms of the crea- 
tlon of a power to precede or accompany Its exercise 
is requisite to a valid execution of the power. 

The occurrence of any contingency or compliance 
with any condition required by the terms of the 
creation of a power to precede or accompany its 
exercise is requisite to a valid execution of the 
power.8<^ It has been held that, where the condi¬ 
tion is such that its determination depends on the 
exercise of judgment and discretion, the.decision 


34. Ark.—^Moore v. Avery, 225 S.W. 
599, 146 Ark. 193. 

Del.—^Equitable Trust Co. v. Causey, 
9 A.2d 714. 24 Del.Ch. 259. 

Xii determlaing wketlier deed was 
exercise of power of sale, evidence 
of the circumstances of the transac- 
tlon, includtngr the understanding of 
the parties, is competent to show an 
intent to exercise the power.—^Moore 
V. Bamard, 226 P. 134, 75 Colo. 395. 

35- Cal.—Morffew v. San Francisco 
& S. R. R. Co., 40 P. 810, 107 Cal. 
587—Cfailds V. Gross, 107 P.2d 424, 
41 Cal.App.2d 680. 

—^Hood V. Francis, 44 A.2d 182, 
137 N.J.Eq. 200—Camden Safe De- 
posit & Trust Co. v. Fitler, 197 A. 
249, 128 N.J.Eq. 245, afflrmed Cam¬ 
den Safe Deposit & Trust Co. v. 
Frishmuth. 4 A,2d 379, 125 N.J.Bq. 
169. 

Facts known to testator 
All circumstances exlstinsr and 
known to the testator, and the fact 
of his knowledge of them, mat be 
shown.—^Boston Safe Deposit & 

Trust Co. V. Prindle, 195 N.E. 793, 
290 Mass. 577. 

36. Ark.—^Moore v. Avery, 325 S. 

W. 699, 146 Ark. 193. 

Del.—^Equitable Trust Co. v. Causey, 
9 A.2d 714, 24 Del.Ch. 269, 

37- Ark.—Moo’e v, Avery, 225 S,W. 
599, 146 Ark 193. 


Qa.—^Butler v. Pruden, 186 S.E. 102, 
182 Ga. 189. 

lowa.—In re Proestler’s Will, 6 ,N. 
W.2d 922, 232 lowa 640.. 

38. Del.—^Equitable Trust Co. v. 
Causey, 9 A.2d 714, 24 Del.Ch. 269. 

39. Ark.—^Moore v. Avery, 225 S.W. 
599, 146 Ark. 193. 

Del.—^Bquitable Trust Co. v. Causey, 
9 A.2d 714, 24 Del.Ch. 269. 


40. Del.—^Equitable 
Causey, supra. 

Trust 

Co. V. 

41. Del.—^Equitable 

Trust 

Co. v. 


Causey, supra. 

Instrument inoperative except as ex¬ 
ercise of power see supra subdlvi- 
sion b (4) of this section. 

43. N.J.—^Pcnnsylyanla Co. for In¬ 
surance on Lives and Granting An- 
nuitles v. Morrell, 164 A. 416, 108 
N.J.Bq. 188. 

43. lowa.—^£n re Storks Estate, 9 
N.W.2d 273, 233 lowa 413. 

Mass.—^Boston Safe, Deposit & Trust 
Co. V. Prindle. 196 N.E. 793, 290 
Mass. 577. 

49 C.J. P 1289 note 5. 

44. Mass.—^Boston Safe Deposit & 
Trust Co. V. Prindle, supra, 

45. Mass.—Boston Safe Deposit & 
Trust Co. V. Prindle, supra. 

46. 111.—^Northern Trust Co. v. Cud- 
ahy. 91 N.B.2d 607, 339 Ill.App. 
603. 


47. 111.—^Northern Trust Co. v. Cud- 
ahy, supra. 

48. Del.—^Bquitable Trust Co. v. 
Causey, 9 A.2d 714, 24 DeLCh. 259. 

Mass.—^Boston Safe Deposit & Trust 
Co. v. Prindle, 196 N.E. 793. 290 
Ma.ss. 677~Harvard Trust Co. v. 
Frost. 154 N.E. 863, .258 Mass. 319. 
Ohio.—^Klplinger v. Armstrong, 171 
N.B. 245, 34 Ohio App. 348. 

Even. where admitted' wl^out oh- 
JectloxL, such evidence may not be 
consldered.—^Bquitable Trust Co. v. 
Causey, 9 A.2d 714, 24 DeLCh. 269. 
Oonverfiatloxis between. testator and 
person who drew wUl 
The expression “my estate" is not 
regarded as in Itself creatlng a lat¬ 
ent ambiguity so as to render com¬ 
petent conversatlons between the 
testator and the person who prepared 
his will as to his Intention to exer¬ 
cise his power of appointment.— 
Pennsylvania Co. for Insurance on 
Llfes and Grantlng Annuities v. 
Morrell, 164 A. 416, 108 N.J.Eq. 416. 

49. Mass.—^Boston Safe Deposit & 
Trust Co. V. Prindle, 196 N.E. 793, 
290 Mass. 577. 

50. N.T.—Hariis v. Strodl, 30 N.E. 
962, 132 N.T. 392. 

49 C.J. P 1296 note 50. 

Power granted on contingency see 
supra § 23 et seq. 

Time of e:j:ecution of power depend¬ 
ent on contingency see supra $37. 
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of the donee, made in good faith, is conclusive.51 
If the contingency happens, the power may be ex- 
ercised according to its terms;52 and, if the con- 
tingency has not happened and is no longer liable 
to happen, the power ceases to ha ve existence, and 
may not be executed.53 Where a power to dispose 
of property is granted provided a certain proportion 
is given to a designated person, the proviso has 
been construed as a limitation of the power and 
not as a condition precedent to its exercise.54 

Evidence of compliance, One taking under a 
power the execution of which is dependent on a 
contingency has the burden of showing that the 
contingency has happened or the condition has 
been performed,^^ and a declaration or recital in 
the instrument executing the power is not suffi¬ 
cient but it has been held, under a power of sale 
on condition that the conveyance be bona fide and 
for a valuable and adequate consideration, that a 
deed reciting a valuable consideration imports that 
the conditions have been met.57 Evidence of a 
compliance with the conditions is' admissible,^* un- 
less such proof is excluded by the nature of the 
conditions imposed or by the tenns of the power.59 

Consent af third person. Whether or not the con- 
sent of a third person is required to the execution 
of a power depends on the intention of the donor, 
as determined from the whole instrument creating 
the power.®® Where the execution of a power is 
conditioned on the consent or approval of a third 


person, the power cannot be yalidly exercised with- 
out such consent or approval,®! which must be given 
in the mode, if any, prescribed by the instrument 
creating the power®^ or by statute.®® The spouse 
of one whose conspnt is required need not join in 
the consent in order to render the execution of the 
power effectual.®^ 

Although an instrument executing a power does 
not show that a required consent to such execution 
was given, it may be presumed after the lapse of 
a considerable time, where the instrument creating 
the power did not require it to be given in any par- 
ticular manner and there is no evidence that it was 
not given.®® 

Death of person whose consent is required. The 
death of the person, or of one of several persons, 
whose consent is required to the execution of a pow¬ 
er, before giving his consent, will prevent its execu¬ 
tion,®® unless an intent to the contrary appears in 
the instrument creating the power,®or it is other- 
wise provided by statute.®® 

§ 42. Supervision of Court 

In the absence of fraud, collusfon, or abuse of dlscre- 
tfon, 'the court wlll not interfere with the execution of a 
discretionary power by the donee. 

The donee of a power ordinarily may execute it 
as conferred and in’ the manner designated in 'the 
instrument creating the power without .the inter- 


51- Ky.—Roby v. Arterburn, 108 S. 

W.2d 878. 269 Ky. 816. 

49 C.J. p 1296 note 61. 

(iood faltli determined as of date of 
exeontlon of ppwer 
Wbere llfe tenant exercised power 
to dispose of realty for his own com- 
fort by executiniT deed creating- joint 
tenancy. question of good faith on 
part of life tenant in thus disposing: 
of remainder was .to be determined 
as of date of exercise of power of 
dispositlon rather than date many 
years later when he severed Joint 
tenancy by quitclaim deed to his 
niece.—^Pyne v. 0’DonneIl, R.!., 76 
A,2d 21. 

62. Ky.—White v. Gott. 284 S.W. 
78, 214 Ky. 810. 

63. N.J.—^Hoores v. Moores, 41 N.J. 
Law 440, 

49 C.J. p 1296 note 64. 

■54. Mass.—Old Colony Trust Co. v. 
Richardson, 7 N^.B.2d 432. 297 

Mass. 147. 121 A.Lr.R. 1218. 

65. Meuss.—Stevens v. Winship, 1 
Pick. 318. 11 Am.D. 178. 

49 C.J. p 1296 note 65. 

56. Me.—^Haines v. Brown, 96 A. 
228, 114 Me. 320. 


67. Ky.—Roby v. Arterburn, 108 S. 
W.2d 873. 269 Ky. 816. 

58. N.Y. —^Mowry v. Sanbom. 68 N. 
T. 163. 

59- N.Y.—^Mo-wry v, Sanborn, supra. 

60. Ky.—Williams v. Williams, 1 
Duv. 221. 

49 C.J. p 1297 note 64. 

Delegation of authority to consent to 
* execution of power see supra 5 
36. 

Joinder of donee*s 'spouse In Instru¬ 
ment of execution see supra § 39. 

61- Ala.—Seeberg: v. Norville, 86 So. 

605. 204 Ala. 20. 

49 C.J. p 1296 note 60. . ' 

62. U.S.—Waldron v. Chasteney, C. 

C.N.Y., 28 F.Cas.No.17.058, 2 

Blatchf. 62. 

49 C.J. P 1297 note 61. 

63. Ala.—Seebergr v. Norville, 86 So. 

606. 204 Ala. 20. 

49 aJ. P 1297 note, 62. 

64. Ky.—Combs v. McDowedl, 200 S. 
W. 632, 179 Ky. 425. 

65. e.C.—^Bredenburg v. Bardin, 16 
S.E. 372. 36 S.C. 197. 

49 C.J. p 1297 note 66. 

453 


66. Ky.—^Whisman v. McMullan*s 
Ex’r, 227 S.W.2d 926, 812 Kjr. 402. 
49 C.J. p 1297 note 67. 

Survivorship of Joint or several au¬ 
thority in greneral see supra § 36. 
Ck)miuon-law mle stated bnt not ap- 
pUed 

Cal.—Talcott v. TaJcott, 129 P.2d 946, 
.64 Cal.App.2d 743. 

67- Ky.—Whisman v.. McMuUan*8 
Ex’r, 227 S.W.2d 926, 312 Ky. 402. 
49 C.J. p 1297 note 68. 

68. Cal.—^Talcott v. Talcott, 129 P. 

2d 94^. 64 Cal.App.2d 743. 

49 C.J. p 1297 note 69. 

Oeneral statute as to exeroise of 
power by snrvlvor 
The codal provlsion that where a 
power Is vested in several persons 
and any one or more of them is dead 
the power may be executed by the 
survivor of survivors unless other- 
wise prescribed by the terms of the 
power, applies where a power may 
be exercised ‘oniy with the consent 
of third persons, ao, that where one 
or more of the thlid persons is dead, 
the survivor or survivors of them 
may consent to the exercise of the 
power.—^Talcott v. Talcott, supra. 
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position of a court of equity,®® and, in tlie absence 
of evidence of fraud, collusion, or abuse of discre- 
tion, the court will not interfere with the execution 
of a discretionary power by the doneeJ® 

§ 43. Validity and Sufficiency of Execution 

a. In general 

b. Death of appointee before appointing 

instrument becomes operative 

a. In General 

The exercise of a power. In order to be valld, must 
be wlthin the scope of the authority conferred. 

The exercise of a power, in order to be valid, 
must be within the scope of the authority con- 
ferred.71 A conveyance under a power is good to 


the extent that it is embraced by the power.72 
determining the validity of an exercise of a power 
of appointment, the instrument exercising the power 
is to be read into and as part of the instrument 
creating the power, "^3 and, as discussed in Perpetui- 
ties §§ 24, 46, the validity of an appointment with 
respect to the rule against perpetuities is to be 
determined as of the effective date of the instru- 
ment creating the power, but it has been held that 
for other purposes, the validity of an appointment 
by will is to be determined as of the date the will 
becomes operative rather than as of the date of its 
execution. 

Partial and successive executions. A power may 
be exercised from time to time by partial and suc- 


69- Ky.—GuUett v. BaUey, 85 S.W. 

2d 17, 237 Ky. 151. 

49 C.J. p 1297 note 72. 

Judlclal supervislon of execution of 
power: 

By executor see Kxecutors and Ad> 
xnlnistrators $ 277. 

By trustee see tlie C.J.S. title 
Trusts § 261, also 65 C-J. p 676 
note 64 et sea. 

70. Ala.—Rice v. Park, 136 So. 472, 
223 Ala. 317. 

Tex.—Cozpus aruxis clted In Nations 
V. Ulmer, CIv.App., 122 S.W.2d 700, 
708—City of San Antonio v. Zog- 
haib, CivA.pp.. 70 S.W.2d 333, re- 
versed on other grounds 101 S.W. 
2d 539, 129 Tex. 141—Obrpos OTiixIb 
dted In Davis v. Davis, Civ.App., 
44 S.W.2d 447, 450. 

Va.—Daniel v. Brown, 169 S.E. 209, 
156 Va. 563, 76 A.L.R. 1377. 

49 CJ. P 1297 note 73. 

71- Ky .—Bant v. Eldelity & Colum- 
bla Trust Co.. 193 S.'W’.2d 399, 302 
Ky. 64—Chenaulfs Guardian v. 
Metropolitan Life Ins. Co., 53 S.W. 
2d 720, 245 Ky. 482. 

Mass.—Gorey v. Guarente, 22 N.E.2d 
99, 303 M^s. 569—Old Colony 

Trust Co. V. Rlchardson, 7 N.E.2d 
432, 297 Mass. 147, 121 A.L.R. 1218. 
Mo.—Citlzens’ Bank of Lancaster v. 
Fogrlesongr, 31 S.W.2d 778, 326 Mo. 
581. 

N^.T.—In re Slocum^s Bstato, 81 N. 
Y.S.2d 120, 192 Mlsc. 1026—In re 
Van Hoesen’s Will, 67 K.T.S.2d 
503. 

Pa.—^In re Wilson*s Estate, 57 Pa. 

Dist. & Co. 612. 

Ihtention of donor 

In determinlngr whether a power 
was validly exercised, the intention 
of donor ffoverns and such intention 
is not to be thwarted by reflnements 
and distinctions restin^r on subtlety 
and Insrenuity, lack of technlcal ac- 
Guracy in the use of words, unduly 
stressins the literal meanlng of a 
few words, or by attaching to them 
a hard and fast meaniniT not in ac- 


-cordance with the setting* in which 
they were employed.—^National State 
Bank of Newark v. Morrison, 75 A.2d 
916, 9 NT.J.Super. 662. 

Power held validly exercised 
Mass.—^NTorth Adams Nat. Bank v. 
Ourtiss, 187 N.E. 546, 284 Mass. 
330—Old Colony Trust Co. v. Sar- 
srent, 126 N.E. 526, 235 Mass. 298. 
N.T.—In re Neiirs Estate, 89 N.T.S. 
2d 394, 194 Misc. 690—In re Ad¬ 
ieras Estate, 83 N.T.S.2d 163, 193 
Misc. 19—re Slocum*s Estate, 
81 N.T.S,2d 120, 192 Misc. 1026— 
In re Reese*s Estate, 70 N.T.S.2d 
81, modifled on other grounds In 
re Reese's Will, 87 N.T.S.2d 607, 
275 App.Div. 37—^In re Culver*s 
Estate, 67 N.T.S.2d 698, afflrmed 
In re Culver*s Will, 62 N.T.S.2d 
677, 268 App.Div. ■ 972, reversed on 
other grounds 62 N.E.2d 213, 294 
N.T. 321. 

N.C.—Schaeffer v. Haseltine, 46 S. 

E.2d 463, 228 N.C. 484. 

Pa.—^In re Lippincott^s Estate, 62 
Pa.Dist. & Co. 273. 

Terms and oondltlons of payment 

Where testator left residuary es¬ 
tate to six children “or their heirs 
per stirpes’* and wife was made 
donee of power of appointment with 
right to prescribe “terms and con- 
ditions” on which any appointed 
share was to be pald, donee in at- 
tempting to dlspose of remainders 
of shares of certain children to their 
issue exceeded the power, since un¬ 
der the will, an interest in succes- 
sion was not given to the issue of 
any child.—^In re Flske*s Estate, 88 
N.T.S.2d 446, 196 Misc. 1017. 

Frecatory provlsloiL 

In will of donee of power, provi- 
sions that “It is my wish** that 
plates be afflxed over door of hospi- 
tal wards endowed in exercise of the 
power, reciting that wards were en¬ 
dowed by daughter in memory of her 
father and mother, and of her hus- 
band, respectively, were merely 
“precatory” and not obligatory, and 
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did not affect the property rights 
granted and did not render exercise 
of the power invalld.—In re Jack- 
son’s Estate, 26 N.Y.S.2d 102, 175 
Misc, 882, afflrmed In re Jackson’8 
Will. 30 N.Y.S.2d 840, 262 App.Div. 
997, appeal denied 31 N.Y.S.2d 664, 
263 App.Div. 707. 

Oood falth 

In determining whether property 
over which testatrix enjoyed a pow¬ 
er of appointment had been validly 
disposed of, it would be presumed 
that testatrix drew her will in good 
faith and expected that legacles be- 
Queathed would be met in realizatlon, 
not frustration.—^In re Williams’ 
Trust, 82 N.T.S.2d 101—^In re Lath- 
ers* Will, 64 N.Y.S.2d 767. 

72. Ala.—^Rlce v. Park, 135 So. 472, 
223 Ala. 317. 

73. N.Y.—^In re Berwlnd*s Estate, 42 
N.Y.S.2d 68, 181 Misc. 669—In re 
Walbridge's Estate, 33 N.Y.S.2d 47, 
178 Misc. 32—^In re Trotter*s Es¬ 
tate, 23 N.Y.S.2d 1007, 176 Misc. 
356—In re Kelly^s Will, 20 N.Y.S. 
2d 6, 174 Misc. 80—City Bank 
Farmers Trust Co. v. Miller, 297 
N.Y.S. 88, 163 Misc. 469, afflrmed 
1 N.Y.S.2d 640. 263 APP.Div. 707, 
reversed'on other grounds 15 N.E. 
2d 663, 278 N.Y. 134—In re Kelly*s 
Will. 291 N.Y.S. 860, 161 Misc. 266 
—^In re Palmer*s Estate, 277 N.Y. 
S. 816, 164 Misc. 706—^In re Mann*8 
Will, 244 N.Y.S. 673, 138 Misc. 42 
—^In re Crosby*s Estate, 242 N.Y, 
S. 207, 136 Misc. 688—In re Van 
Isenburg’s Estate, 85 N.Y.S.2d 557 
—^In re Helllnger’s Estate, 83 N.Y. 
S.2d 10—^In re Williams* Trust, 82 
N.Y.S.2d 101—^In re Puller*s Willi 
72 N.Y.S.2d 498—In re Van Hbes- 
en*s Will. 67 N-Y.S.2d 603—In re 
Lathers* Will, 64 N.Y.S.2d 767— 
Pross V. Anson, 68 N.Y.S.2d 26, af¬ 
flrmed 76 N.Y.S.2d 646, 273 App- 
Div. 860. 

74- N.Y.—In re Davis, 59 N.Y.S.2d 
607, 186 Misc. 397. 
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cessive executions to suit convenience and promote 
advantage, as exigencies arise, or as expediency 
may suggest,'^^ and a partial exercise of a power is 
not invalid because it does not exhaust the power.^® 
So, a power over a fee may be executed at one time 
to pass a life estate or other partial interest and at 
another to pass the remainder,'^^ or to pass at one 
time a part of the property in fee and afterward 
the balance.7® 

A power once fully exercised is exhausted and 
may not thereafter be again exercised.Thus, a 
power to appoint fully and irrevocably executed by 
deed may not be exercised by a will which, although 
previously executed, does not become operative un- 
til after the deed.80 However, an attempted exer¬ 
cise of a power, which is invalid because of fraud 
or excess, does not prevent a valid reexeoution of 
the power in conformity with its terms.®^ 

Confinnation by legislative act. An invalid exe- 
cution of a power may be confirmed by a general*^ 
or speciales legislative act 

Burden of proof. The burden of proving a valid 
exercise of a power rests on the person claiming 
the execution.®^ 

b. Beath of Appointee before Appointing In- 
strument Becomes Opeorative 
Whore the appointee dfee before the appointing In* 


strument takes effect, the appolntment lapses, but stat- 
utes designed to prevent the failure of testamentary glfta 
by lapse are generally held to apply to and to save ap- 
pointments by will where the appointee predeceases 
the donee. 

Unless otherwise provided by statute, 'where one 
to whom an interest or estate is appointed by the 
donee of a power dies before the appointing instru- 
ment takes effect, the appointment lapses,except 
where the appointment is made, not out of mere 
bounty, but in satisfaction of an obligation, whether 
or not legally enforceable, existing at the time the 
appointment takes effect, in which case the gift 
inures to the estate of the appointee.®® Statutes 
designed to prevent the failure of testamentary 
gifts where the person to whom the gift is made dies 
before the testator, as discussed in the CJ.S. title 
Wills § 1217 et seq, also 69 CJ. p 1060 note 51 et seq, 
are generally held to apply to and to save appoint- 
ments by will where the appointee predeceases the 
donee.®*' Such statutes have been held not to apply 
to appointments under a limited power,®® and, in any 
event, they do not enlarge a limited power of ap¬ 
pointment, so that where the persons substituted by 
the statute for the deceased appointee is not within 
the authorized group of appointees, the appointment 
is ineffective.®® The person who takes the appoint- 
ive property under such a statute takes as a sub¬ 
stitute appointee and not as heir of the deceased 
appointee,®® 


75. U.S.—Corpus JTiizis quoted Iu 
Omaha Nat. Bank v. 0’Malley, D. 

C.Neh.. 69 F.Supp. 354, 364. 

49 «C-J. p 1302 note 21. 

Power to appoint limited estatea see 
supra § 24. 

76. U.S.—Corpus JUris guoted ia 
Omaha Nat. Bank v. O^Malley. D. 
C.Neb.. 69 P.Supp. 354, 364. 

N.T.—In re O^Connor. 82 N.T.S.2d 
310. 

49 CJ. p 1302 note 22. 

77. U.S.—Corpus Juris guoted ia 
Omaha Nat. Bank v. 0'MaJley, D. 
C.Neb.. 69 F.Supp. 354, 864. 

49 CJ. P 1302 note 23. 

78. U.S.—Corpus Juris quoted ia 
Omaha Nat. Bank v. 0'Malley, D. 
CNeb.. 69 F.Supp. 354, 364. 

79. U.S.—Omaha Nat. Bank v. 
O^Malley, 3>.C.Neb., 69 P.Supp. 354. 

Del.—Wllmingrton Trust Co. v. Wil- 
mlnsrton Trust Co., 180 A- 597, 21 
Del.Oh. 102, modided on other 
^rrounds 186 A. 903, 21 Del.Ch. 188. 
Okl.—Central Trust Co. v. Watt, 38 
N.E.2d 185, 139 Okl. 60. 

Termlnation of power on exhaustlon 
see supra § 16. 

80. Del,—Wllmlngton Trust Co. v. 
Wilminsrton Trust Co., 180 A. 697, 
21 DeLCh. 102, modlfied on other 
Srounds 186 A. 908, 21 DeLCh. 188. 


81. Mass.—Ooffln v. Atty. Gen., 121 
N.E. 397, 231 Mass. 679. 

N.T.—Farrar v. McCue, 89 N.T. 139. 

49 CJ. p 1301 note 18. 

82. Ind.—^Price v. Huey, 22 Ind. 18. 

83. N.J.—Thomson v, Norris, 20 N. 
J.E<i. 489. 

84. Mass.—^Lord v. Smith, 200 N.E. 
547, 293 Mass. 555. 

85. U.S.— Corpus Juris dtad la 
MacBryde v. Burnett, D.CMd., 46 
P.Supp. 451, 464. reversed on other 
grrounds, C.CA-, Parker v. Mac¬ 
Bryde, 132 P.2d 932, certiorari de- 
nied 63 S.Ct 869. 318 U.S. 779, 87 

D.Fd. 1147, and MacBryde v. Da^ 
vldgre, 63 S.Ct 869. 318 U.S. 779. 
87 L.Ed. 1147. 

Mass.—Old Colony Trust Co. v. Al- 
len, 29 N.SL2d 310, 307 Mass. 40. 

N.J.— Corpns Juris guoted la Brown 
V. Pldelity Union Trust Co., 9 A. 
2d 311, 324, 126 N.J.E(i. 406. 

Pa,—^In re Estate, 163 A. 

688, 302 Pa. 386—In re Evans' Es¬ 
tate, 10 Pa.Dist. 261. 

49 CJ. P 1302 note 34. 

Devolutlon of property where ap¬ 
pointment is inetCectlve see Infra 
§ 55. 

86. N.J.— Corpus Jnzls quoted ia 
Brown v. Fidei i ty Union Trust Co., 
9 A.2d 311. 324, 126 N.J-Ed. 406. 

49 CJ. p 1303 note 35. 
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87. Ga.—Newton v. Bullard, 182 S. 

E. 614, 181 Ga. 448. 

Mass.—Old Colony Trust Co. v. Al- 
len, 29 N.E.2d 310, 307 Mass. 40— 
Thompson v. Pew, 102 N.E. 122, 
214 Mass. 520. 

Va.—^Daniel v. Brown, 169 S.E. 209, 
166 Va. 563, 76 A.D.R. 1377. 

49 CJ. p 1302 note 83 [a]. 
Belatloaship of appoiatee to testa¬ 
tor 

The statute against lapsed gifts 
did not prevent the lapsing of ap¬ 
pointment to testatrix* drst cousin 
of a portion of the property over 
which testatrix was giveu power of 
appointment under testatrix' sisteres 
wUL slnce the statute does not ap¬ 
ply to cousins.—^Brown v. FIdelity 
Union Trust Co., 9 A.2d 311, 126 N. 
J.E<i. 406. 

88. U.S.—^MacBryde v. Buxnett, D. 
C.Md., 45 F.Supp. 451, reversed on 
other grounds, C.CA., Parker v. 
MacBryde. 132 F.2d 932, certiorari 
denled 63 S.Ct 859, 318 U.S. 779, 
87 D.Ed. 1147, and MacBryde v. 
Davidge, 63 S.Ct. 869, 318 U.S. 779, 
87 D.Ed. 1147- 

89. Va.—Daniel v. Brown, 169 S.E. 
209. 166 Va. 663, 76 A.D.II. 1377. 

90. Ga.—^Newton v. Bullard, 182 S. 
E. 614, 181 Ga. 448. 
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Where the subject matter of a power fails before 
the appointment takes effect, the appointment 
lapses.^^ 

§ 44. -What Law Govems 

It l8 generally heid that questions as to the valldlty, 
sufficiency, construction, and operation of the execution 
of a power are governed by the law of the donor's doml- 
clle, and, In the case of a power as to real property, by 
the law of the place where the property Is situated. 

Although there is some authority Holding that the 


execution of a power is governed by the law of 
the domicile of the donee of the power, it is 
generally held that an instrument executing a pow¬ 
er is governed by the law of the jurisdiction which 
Controls the effect of the instrument creating the 
power, 93 and that questions as to the validity, suffi- 
ciency, construction, and operation of the execution 
of a power are to be determined by the law of the 
domicile of the donor of the power, 94 unless the 
power was created in contemplation of the law of 


91. N.J.—Corpus OTiirls quotad In 
Brown v. Pidelity Unipn Trust 
Co.. 9 A.2d 311, 824. 126 N.J.Eq. 
406. 

49 C.J. p 1303 note 86. 

92. S.C.—Adger v. Kirk, 108 S.B. 97, 
116 S.C. 298. 

**Zf a power ia a pnrely beneficial 
power or assets of the donee of the 
power, the lex loci domicilii of the 
donee of the power may govern the 
construction of testamentary execu¬ 
tion and distrlbution under the will.*' 
—^In re New York Life Ins., etc., Co., 
139 N.T.S. 696. 704, afflrmed l42 N. 
T.S. 1132, 157 App.Div. 916; afflrmed' 
103 N,B. 316, 209 N.T. 685. 

93L NT.Y.—Central Hanover Bank & 
Trust Co. V. Brown, 73 N.Y.S.Bd 
282. 

94. XJ.S.—Graves v. Schmidlapp, N. 
T., 62 S.Ct. 870, 315 U.S. 657. 86 
L.Ed. 1097, 141 A.L.K. 948—Corpus 
Jnrls dted in Iieg:g^*s Estate v. 
Commlssioner of Intemal Reve- 
nue, aC.A. 114 P.2d 760, 763. 

Del.—^Wllminffton Trust Co. v. Wll- 
mingrton Trust Co., 186 A. 903, 21 
Del.Ch. 188. 

lowa.—^Bussing: v. Hougrlif 21 N.W.2d 
587, 237 lowa 194. 

Ky.—Corpus Juris guoted iu Llgrsret 
V. Fidelity & Columbla Trust Co.. 
118 S-W.2d 720, 722. 274 Ky. 387. 
Mass.—^New En^land Trust Co. v. 
Wood, 93 N.B.2d 647—^Boston Safe 
Deposit & Trust Co. v. Palnter, 77 
N.E.2d 409, 322 Mass. 362—Pit- 
man v. Pitman, 50 N.E.2d 69, 314 
Mass. 465, 150 A.L.B. 509—Bos¬ 
ton Safe Deposit & Trust Co. v. 
Prindle, 195 NJE3. 793. 290 Mass. 
677. 

N.J.—Pidelity Union Trust Co. v. 
Caldwell, 44 A.2d 842, 137 N.J.Bq. 
362—^Davld v. Atlantic County Soc. 
for Preventlon of Cruelty to Ani- 
mals, 19 A.2d 896, 129 N.J.Ba. 601 
—^In re Winter^s Estate, 47 A.2d 
648, 24 N.J.Misc. 172, 

N.T.—^In re Warren^s Will, 81 N.T. 
S.2d 400, 192 Misc. 881—^In re Ber- 
wind's Estate, 42 N-'S'.S.2d 68, 181 
Misc. 659—^In re Walbrldge^s BJs- 
tate, 33 N.T.S.2d 47, 178 Misc. 32 
—In re Kelly^s Will, 20 N.T.S.2d 6, 
174 Misc. 80—In re Kelly's Will, 
291 • N.T.S. 860. 161 Misc. 255— 
Chase Nat. Bank of City of New 


York V. Chlcago Titi e & Trust Co., 
279 N.T.S. 327, 165 Misc. 61. af¬ 
flrmed 284 NT.S. 479, 246 App.Div. 
201, afflrmed 3 N.E. 206, 271 N.T. 
602, rearffument denied 3 N.B.2d 
472, 271 N.T. 669—In re Burliug^s 
Estate, 266 N.T.S. 482, 148 Misc. 
836—In re Barnhart»s’ Will^ 244 N. 
T.S. 130, 137 Mlsa 618—In re Pull¬ 
eris Will, 72 N.T.S.2d 498—In re 
Smlth’s Will, 67 N.T.S.2d 189— 
In re Bearns* Estate^. 23 N.T.S.2d 
1006, afflrmed In re Beams* Will, 
17 N.T.S.2d 996, 268 App.Div. 954, 
afflrmed 30 N.E.2d 604, 284 N.T. 
658—^Van Wagenen v. Pox, 22 N.T. 
S.2d 803. 

Pa.—In re Barton (Pendleton), 36 
A.2d 266, 348 Pa. 279—^In re Shaf- 
er^s Estate, 67 Pa.Dist. & Co. 495. 
R.I.—Commercia! Trust Co. of N. J. 
V. CUnton, 72 A.2d 836—^Adams v. 
DiRauteville, 61 A.2d 92. 72 R.I. 
326—^Bancroft v, Bancroft, 27 A. 
2d 836, 68 R.I. 406. 

49 aX P 1298 note 76—12 C.J. p 477 
note 80. 

Form and suhstanoe 

Ordlnarily, in case of personalty, 
questions as to both form and sub- 
stance relating- to validity and effect 
of an instrument exerclsingr a power 
of appointment created by will are 
determined by the law of the domi¬ 
cile of the donor of the power.— 
Amerige v. Attorney General, 88 N. 
E.2d 126, 324 Mass. 648. 

Ihtention to ezexdse power 

(1) Whether will disposing of all 
donee*s property Is an exercise of his 
power is governed by the law of the 
donor*s domicile. 

U.S.—Old Colony Trust Co. of Bos- 
‘ ton V. Commlssioner of Internal 
Revenue, C.C.A., 73 P.2d 970. 
lowa.—Bussing v. Hough, 21 N.W.2d 
687, 237 lowa 194. 

N.T.—Chase Nat. Bank of City of 
New York v. Chicago Title & Trust 
Co., 279 N.T.S. 327, 156 Misc. 61, 
afflrmed 284 N.T.S. 472, 246 App. 
Div. 201, afflrmed 3 N.E.2d 205, 
271 N.T. 602, reargument denied 
3 N.B.2d 472, 271 N.T. 669—In re 
Burllng*s Estate, 266 N.T.S. 482, 
148 Misc. 835—^In re Marsland’s 
Estate, 264 N.T.S. 293, 142 Misc. 
230—^In re Caznpbeirs Estate, 248 
N.T.S. 344, 138 Misc. 800. 
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Pa.—^In re Barton, 35 A.2d 266, 348 

Pa. 279. 

(2) Will disposing of all doneeis 
property as exercise of power see 
supra § 40 c. ' 

Validity of will 

(1) Power of appointment by will 
was not effectlvely exeeuted by will 
not valldly exeeuted according to 
law of state of donor’s domicile, 
even though will was valid and pro- 
bated in state of donee’s domicile.— 
Pidelity Union Trust Co. v. Caldwell, 
44 A.2d 842, 137 N.XEq. 362. 

(2) Will of donee, Invalid as such 
under laws of his domicile, is never- 
theless valid as exerclslng power of 
appointment where will would be 
valid under laws of donor's domicile. 
—^In re Sloan’s Estate, 46 P.2d 1007, 
7 Cal.App.2d 319. 

Probate 

Will exerclslng power need not be 
probated in donor’s state.—^In re 
Smlth’s Will, 67 N.T.S.2d 189. 

JurlBdlotlon and coutrol by oouxtB 

Untll property vests absolutely in 
beneficlary, it remains subject to Ju¬ 
risdiction and control of court of the 
donor's domicile.—^In re Walbrldge’s 
Estate, 33 N.T.S.2d 47, 178 Misc. 32. 

Trust created by ezerdse of power 

(1) Trust created by exercise of 
power of appointment must be ad- 
mlnistered in jurisdiction of donor’s 
domicile.—^In re Walbridge’s Estate, 
33 N.Y.S.2d 47, 178 Misc. 32—In re 
Burnham’s Estate, 82 N.T.S.2d 844— 
Matter of Walker, 63 N.T.S.2d 102— 
In re Phelps* Estate, 45 N.T.S.2d 621. 

(2) The trustees of such trust 
must qualify in that jurisdiction.— 
In re WaiTen’s Wililf 81 NY.S.2d 400, 
192 Misc. 881—In re Walbrldge*s Es¬ 
tate, 33 N.T.S.2d 47, 178 Misc. 82— 
In re Burnham's Estate, 82 N.T.S.2d 
844—Matter of Walker, 53 N.T.S. 
2d 102—In re Phelps' Estate, 45 N. 
T.S.2d 621. 

(3) The foregolng rules have been 
held to apply, even though some of 
the property appolnted lu trust is 
realty located in the donee's state, 
since it is held that the realty is to 
be deemed personalty as far as the 
trust admlnistration is concerned.— 
Matter of Bradford's Kstate, 1 N.T. 
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some other jurisdiction applying to its exercise.95 
There is authority that the law of the situs of a 
trust govems as to the validity and sufficiency of 
the execution of a power with respect to such trust 
property96 so that where, as discussed in the C.J.S. 
title Trusts § 80, also 65 CJ. p 334 note 63 et seq, 
the situs of a trust of personal property is the 
domicile of the settlor of the trust at the time of 
its creation, the law of that jurisdiction has been 
held to govern as the validity and sufficiency of an 
exercise of a power with respect to the trust prop¬ 
erty, even though the settlor of the trust or donor 
of the power is domiciled in another jurisdiction 
at the time of his death or at the time of the execu¬ 
tion of the power,and this rule has been applied 
where the same person is the settlor of the trust and 
donor and donee of the power.®^ On the other 
hand, it has been held, in the case of an inter vivos 
trust reserving a power in the settlor, that the 


validity and suflBciency of the execution of the 
power in the settlor’s will are to be determined by 
the law of the jurisdiction where he was domicilccl 
at his death.99 

It has been held that an orphans’ court having 
general jurisdiction may enforce a power of ap- 
pointment as to personal property in a trust the 
funds of which are located in the state, even though 
the donor and donee of the power were not resi- 
dents, where the power was exercised in a will pro- 
bated in the state.^ 

The exercise of a power as to real property is 
governed by the law of the place where it is 
situated.2 

The law in force at the time of the execution of 
a power, rather than the law in force at the time 
of its creation, has been held to govern as to the 
validity and sufficiency of the.exercise of a power.^ 


S.2d 539, 165 Mlsc. 736, afflrraed 6 
X.T.S.2d 156. 264 App.Div. 828. 

95. Mass.—^Amerigre v. Attorney 
General, 88 N.B.2d 126, 324 Mass. 
648—^Pitman v. Pitman, 50 N.K2d 
69, 314 Mass. 465, 150 A.L.R. 509 
—^Russell V. Joys, 116 N.E. 549, 
227 Mas«. 263. 

X.T.—Chase Nat. Bank of City of 
New York v- Central Hanover 
Bank & Trust Co,, 89 N,T.S.2d 541, 
265 App.Dlv. 434—5Clty Bank 
Farmers Trust Co. v. Meyn, 34 N. 
Y.S.2d 378, 263 App.Biv. 671—Cen¬ 
tral Bfenover Bank & Trust Co. v. 
Brown, 73 N.Y.S.2d 282—In re City 
Bank Farmers Trust Co., 70 N.Y.S. 
2d 465—Application of Bankers 
Trust Co., 48 N.Y.S.2d 849, 

49 C-J. P 1298 note 79. 

Testamentazy and later vivos powers 
distiaffiilslied 

‘*Cases deaJingr with powers having: 
a testamentary origin are . 
to be difterentiated from cases which 
involve powers origrinating in agree- 
ments inter vivos, when a question 
involving eonflict of laws Is present- 
ed. . , . In an agreement inter 

vivos the element of domicile lacks 
the importance which practical con- 
siderations have accorded it in the 
law of wills. There is more room 
for the play of intent. I can see no 
reason why the intent of a donor 
should not be allowed full play in the 
matter of selecting the jurisdiction 
under which the validity of a trust 
inter vivos Is in ali respeets to be 
determined, providing of course the 
property composing the corpus of 
the trust be delivered to a trustee in 
the selected jurisdiction and there 
administered. Indeed, even in a 
trust of testamentary creation, it 
has been held that intent is to be in- 
dulged to that extent."—Wilmington 


Trust Co. V. 'Wilmington Trust Co., 
186 A. 903, 907. 21 Del.Ch. 188. 

Power as to tmst property to be ad- 
mlnistexed In another jnrlsdle- 
tion 

Where testator, although a resi¬ 
dent of New York, appointed trus- 
tees who were residents of Massa- 
chusetts, and one of them was the 
donee of the power of appointment 
by will, and a substantial portion 
of the property of testator consisted 
of realty situated in Massachusetts, 
and will provided that appointment 
of successor trustees was to be sub- 
ject to approval of judge of probate 
in certain county in Massachusetts, 
testator would be deemed to have 
Intended that trust should'be admin¬ 
istered in Massachusetts, and law 
of Massachusetts governed power of 
appointment with respect to pferson- 
alty, rather than New York law.— 
Amerige v. Attorney General, 88 N. 
E.2d 126, 324 Mass. 648. 

96. Del.—Wilmington Trust Co. v. 

Sloane, Ch., 54 A.2d 544. 

Mass.—^Amerige v. Attorney General, 
88 N.R2d 126, 324 Mass. 648— 
Tudor V. Vail, 80 N.B. 690. 195 
Mass. 18. 

NJr.—David v. Atlantic County Soc. 
for Prevention of Cruelty to Ani- 
mals. 19 A.2d 896, 129 N.J,Bq. 601 
—Swetland v. Swetland, 149 A. 60, 
105 N.J.Eq, 608. 

N.Y.—Chase Nat. Bank of City of 
New York v. Central Hanover 
Bank & Trust Co., 39 N.Y.S.2d 641, 
265 App.Div. 484—^In re BaTnhart*B 
Will, 244 N.T.S. 130, 137 Misc. 618 
—^In re 0'Connor, 82 N'.Y.S.3d 310 
Central Hanover Bank & Trust 
Co. V. Brown, N,T.S.2d 282— 
Iu re City Bank Farmers Trust 
Co., 70 N.Y.S.2d 466—Application 
of Bankers Trust Co., 48 N.Y.S. 2d 
849. 


Pa.—^In re Barton (Pendleton), 35 
A.2d 266, 348 Pa. 279. 

H. I.—^Harlow v. Duryea, 107 A. 98, 
42 R.I. 234. 

97. Mass.—Tudor v. Vall, 80 N.E. 
590, 195 Mass. 18. 

N.J.—David v. Atlantic County Soc. 
for Prevention of Cruelty to Ani- 
mals, 19 A.2d 896. 129 N.J.Eq. 603 
—Swetland v. Swetland, 149 A. 50, 
105 N.J.Eq. 608. 

N.Y.—Central Hanover Bank &} 
Trust Co. V. Brown, 73 N.Y.S.2d 
282. 

Pa.—^In re Barton (Pendleton), 35 A. 
2d 266, 348 Pa. 279. 

II.I.—Harlow v. Duryea» 107 A. 98, 
42 R.I. 234. 

98. N.J.—^David v. Atlantic County 
Soc. for Prevention bf Cruelty to 
Animals, 19 A.2d 896, 129 N.J.Eq. 
601. 

N.Y.—Central Hanover Bank & Trust 
Co. V. Brown, 73 N.T.S.2d 252. 

99- Ky.—^Radford v. Fidelity & Co- 
lumbia Trust Co., 216 S.W. 285, 
186 Ky. 453. 

I. N.J.—^In re Winter*s Estate, 47 A. 
2d 648, 24 N.J.M1SC. 172. 

2. U.S.—Corpus Joxls dted iu 
Degg's Estate v. Commissioner of 
Internal Bevenue, C.C.A., 114 F.2d 
760, 763. 

lowa.—^Bussing v. Hough, 21 N.W.2d 
587, 237 lowa 194. 

Ky.—CdrpuB Jtirls quoted in Digget 
V. Fidelity & Columbia Trust Co., 
118 S.W.2d 720, 722, 274 Ky. 387. 

Mass.—Amerige v. Attorney General, 
88 N.R2d 126. 324 Mass. 648. 

N.Y.—In re Kel3y*s Will, 20 N.Y.S. 
2d 6. 174 Misc. 80. 

49 C.J. P 1298 note, 77—13 C.J. p 48C 
note 17. 

3. 'ILI.—Rhode Island Hospltal 
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§ 45. -Fraud; Illusory Appointments 

a. Fraud 

b. Illusory appointments 

a. Fraud 

An exercise of a limited power is fraudulent where 
the exercise is for a corrupt purpose, or for purposes 
foreign to the power, or where the power is exercised 
because of a benefit conferred on, or promised to be con- 
ferred on, a person who Is not an object of the power. 

While the power or motive of the donee of a g^en- 
eral or absolute pov/er in the exercise of the power 
ordinarily is immaterial as far as the validity of 
his action is concemed,^ the don^e of a limited 
power must act in entire good faith and with a view 
to the accomplishment of the reai purpose for which 
it was created,® and may not do indirectly that 
which it is unlawful for him to do directly.® An 
exercise of a limited power will be deemed fraud¬ 
ulent where the exercise is for a corrupt purpose,*^ 
where it is exercised for the benefit of the donee or 
a third person, where the donee or third person is 
not an object of the power,® where it is made be¬ 
cause of a benefit conferred on, or promised to be 
conferred on, a person who is not an object of the 
power,or where the exercise is for purposes for¬ 
eign to the power.io An appointment made to an 
object of a limited power under an agreement by 
him to settle or dispose of the subject matter in a 
manner desired by the donee for his own benefit or 
that of a stranger, or on condition, or with the 
purpose that it shall be so settled or disposed of, 
or any other benefit obtained by the donee, is void.il 


However, it has been held that, where no act on the 
part of the donee tending toward fraud and no in- 
tention to commit a fraud on the power appear, the 
mere fact that the appointee applies the property 
or agrees with a third person to apply it for the ben¬ 
efit of one in whose favor the donee could not legal- 
ly have exercised the power does not constitute a 
fraud or make the appointment void.^^ Moreover, 
the donee may so exercise a limited power as inci- 
dentally to benefit himself^® or a stranger,where 
the purpose for which the power was created is 
nevertheless carried out and the power would have 
been so exercised without regard to such incidental 
benefit. 

A release or agreement not to execute a limited 
power made by the donee in consideration of a bene¬ 
fit to hknself has been held to be as much a fraud 
on the power as an execution for his own benefit^® 

Evidcnce of fraud. The burden of proving a 
fraud on a power is on one attacking the donee^s 
acts.i® Where the proof leaves It doubtful whether 
a power of appointment has been legally or illegally 
exercised, the presumption in favor of meritorious 
claimants is in favor of its legality-^*^ Inadequacy 
of the price brought at a sale under a power, with¬ 
out evidence of fraud or collusion, is not sufi5cient 
to impeach the sale.^® 

h. ninsory Appointments 

In some Jurisdjctions, the appointment of a merely 
nominal share under a nonexclusive power is illusory and 
void, but in other Jurlsdictiojns this doctrine is not foi- 
lowed. 


Trust Oo. V. Dunnell, 8S A. 858, 34 
RL 394, Axm.Cas.l914I> 580. 

49 G.J. P 1298 note 80. 

4. Mass.—^Krause v. EQucken, 135 
Mass. 482. 

B.I.—^Metcalf v. Gladding, 87 A. 195, 
35 R.I. 395. 

"General powers" defined see supra 
9 G: 

5- Ky.—Chenaulfs Guardian v. 
Metropolitan Life Ins. Co., 53 S. 
W.2d 720, 245 Ky. 482. 

NT.T.—In re Carroll’s Will, 8 N'.E.2d 
864, 274 N.T. 288, 115 A.L.R. 923, 
reargument denled 11 N.E.2d 737, 
275 N.T. 536. 

49 C.J. p 1298 note 82. 

"Limited powers** defined see supra 

S 6. 

Barter or ‘bargrain 

Tlie exercise of a power of ap¬ 
pointment is not a thing of barter 
or bargain.—^Pitman v. Pitman, 50 N. 
E1.2d 69, 314 Mass. 465, 150 A.L.R. 
509. 

Oeneral power ezerdsable only by 
wUl 

The text rule has been held to ap¬ 


ply to a general power exercisable 
only by will.—^De Charette v. De 
Charette, 94 S.W.2d 1018, 264 Ky. 
526, 104 A.L.R. 1455. 
e- N.T.—-In re Carroirs Will. 8 N. 
B.2d 864, 274 N.T. 288, 115 A.L.R. 
923, reargument denied 11 N.E.2d 
737, 276 N.T. 536. 

49 C.J. p 1298 note 82. 

7. Mass.—Pitman v. Pitman, 60 N. 
E.2d 69, 314 Mass. 465, 160 A.L.R. 
509. 

8. Mass.—Pitman v. Pitman, supra. 

9. U.S.—^Horne v. Title Ius. & Trust 
Co., D.C.Cal., 79 P.Supp. 91. 

N.T.—In re Carroirs Will, 8 N.E.2d 
864, 274 N.T. 288, 116 A.L.R. 923, 
reargument denled 11 N.E.2d 737, 
376 N.T. 636. 

10. N.T,—^In re Carroll's Will, su¬ 
pra. 

11- Mass.—Pitman v. Pitman, 60 N. 
E.2d 69, 314 Mass. 466, 160 A.L.R. 
509. 

N.T.—Corpus Juris dted in In re 
Carroirs Will, 8 N-E.2d 864, 868, 
274 N.T. 288, 115 A.L.R 923, rear- 
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gument denied 11 N.B.2d 737, 276 
N.T. 536—^In re Stebbins-VaJlois’ 
Bstate, 99 N.T.S.2d 402. 

49 C.J. p 1299 note 83. 

12. U.S.—^Ingraham v. Meade, C.C. 
Pa.. 18 E.Cas.No.7,046, 3 Wall.Jr. 
32. 

49 C.J. p 1299 note 85. 

13. N.T.—^Matter of Southworth, 
160 N.T.S. 609, 164 App.Div. 826, 
13 Mills Surr. 442, afflrmed 109 N. 
B. 1092, 215 N.T. 719. 

49 C.J. p 1299 note 87. 

14. N.T.—Matter of Tinker, 209 N. 
T.S, 689, 124 Misc. 723. 

15. N.J,—Thomson v. Norris, 20 N. 
J.Bq. 489. 

49 O.J. p 1299 note 89. 

Release or extinguishment of power 
generally see supra § 19. 

16. Conn.—^Budington v. Munson, 33 
Conn. 481. 

17. Tenn.—Marshall v. Stephens, 8 
Humphr. 159, 47 AmD. 601. 

18. W.Va.—^Maynard v. Stein, 126 
S.B. 586, 97 W.Va. 597. 

49 C.J. P 1300 note 98. 
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In furtherance of the rule, as discussed supra § 
24, that a nonexclusive power of appointment among^ 
two or more persons must be so exercised, if at all, 
as to give each object a share or portion of the 
subject matter, it has been held in some jurisdictions 
that such a power may not legally be exercised ex- 
cept by giving to each object a beneficial inter est 
or share in the property fairly proportioned to the 
whole, although not necessarily equal to the shares 
of the others, and that the appointment of a merely 
nominal share is illusory and void in equity,^® al¬ 
though good at law,20 unless the appointee thereof 
has been otherwise provided for by the donee.^^ 
In other jurisdictions, however, the doctrine of il¬ 
lusory appointments has been repudiated or has 
never been recognized, and a nominal or unsub- 
stantial appointment is valid.22 In any event, the 
doctrine of illusory appointments has no application 
where the power is not a nonexclusive power.23 

§ 46. Partial Invalidity in General 

Where the execution of a power is partiy Invalld, 
it will nevertheless be given effect as far as it is validr 


unless the valid and invalTd parts are not severable or the 
donee’s scheme of distribution Is more closely approxl- 
mated by treating the exercise of the power as wholly 
ineffective. 

The fact that the execution of a power is partiy 
invalid does not invalidate it in toto, where the 
valid and invalid parts are severable, but it is 
given effect as far as it is valid,24 but the exercise 
of a power is invalid in toto where the valid and 
invalid parts are so intermingled that it is not 
possible to fix a line of division between them,25 
or where the donee’s scheme of distribution is more 
closely approximated by treating the exercise of the 
power as wholly ineffective than by treating it as 
partiy valid and partiy invalid.26 

§ 47. -Execution in Excess of Power 

An attempt to exercise a power in excess of Its 
terms is good wlthin the limits of the power, unless the 
authorized and unauthorized parts are inseparably con- 
nected. 

An attempt to execute a power in excess of its 
terms is void as to the excesss, but good within the 
limits of the power, 27 unless the authorized and un¬ 


is. U.S.—^Parker v. MacBryde, C-C. 
A.Md., 132 F.2d 932, .certiorari de- 
nied MacBryde y. Parker, 63 S.Ct. 
859, 318 U.S. 779. 87 L.Ed. 1147, 
and MacBryde v. Bavidg’e, 63 S. 
Ct. 859, 318 U.S. 779, 87 L-IId. 1147. 
49 CJ. p 1300 note 8. 

Eatoppel 

Where an appointment is mani- 
festly Illusory, the acceptance by 
the appointee of the property or sum 
appointed to him does not estop him 
to question the validity of the ap¬ 
pointment.—Barrefs Ex'r v. Barret, 
179 S.W. 396, 166 Ky. 411, L..R.A. 
1916U 493. 

20. Ala.—^Hatchett v. Hatchett, 1$ 
So. 550, 103 Ala. 556. 

21. Ala.—'Hatchett v. Hatchett, su¬ 
pra. 

49 C.J. p 1300 note 5. 

22. K.J.—Corpus Jluds quoted In 
Brown v. Fldelity Union Trust Co., 
9 A.2d 311, 322, 126 N.J.Eq. 406. 

Pa.—^In re Sinnott*s Estate, 165 A- 
244. 310 Pa. 468. 

Tenn.—^Hodges v. Stegall, 83 S.W. 
2d 901, 169 Tenn. 202. 100 A.L 1 .R. 
339. 

34 C.J. p 1300 note 6. 

23. N.J.—Brown v. Pldellty Union 
Trust Co., 9 A.2d 311, 126 N.J.Eq. 
406. 

24. U.S.—^Parker v. MacBryde, C.C. 
A.Md., 132 F.2d 932. certiorari de- 
nled MacBryde v. Parker, 63 S.Ct. 
859. 318 U.S. 779, 87 L.Ed, 1147 and 
MacBryde v. Davldse, 63 S.Ct. 869, 
318 U.S. 779. 87 L..Ed. 1147. 

Del.—Corpus JliriB dted in Equltable 
Trust Co. y. Foulke, 4r0 A.2d 713, 
717, 28 Del.Ch. 288. J 


Ky.—De Charette y. De Charette, 94 
S.W.2d 1018, 264 BZy. 525. 104 A.L. 

R. 1466, 

Mass.—Welch y. Morse, 81 N.E.2d 
361, 323 Mass. 233, 4 A.L.B.2d 913 
—Old Colony Trust Co. y. Rich- 
ardson, 7 K.E.2d 432, 297 Mass. 147, 
121 A.L.R. 1218. 

N.T.—In re Trotter^s Estate, 23 N. 
Y.S.2d 1007. 175 Misc. 366—In re 
Burnham*s Estate, 82 K'.Y.S.2d 

844. 

N.C.—Corpus OUxls dted in Ameri¬ 
can Trust Co. y. Wllllamson, 46 

S. E.2d 104, 108, 228 N.C. 458. 

Pa.—^In re Lewis' Estate, 37 A.2d 

482, 349 Pa. 671—^In re Van Syck- 
ers Estate, 44 Pa.Dlst & Co. 267. 
Tenn.—Corpns JPnrls dted iu Hodg^es 
y. iStegall, 83 S.W.2d 901, 903, 169 
Tenn. 202, 100 A.L.R. 339. 

49 C.J. p 1300 note 10. 

3)onee’8 Intentlon 

(1) Donee*s intention, insofar as 
It is legral, should prevall.—^De Char¬ 
ette V. De Charette, 94 S.W.2d 1018, 
264 Ky. 626, 104 A.L.R. 1466. 

(2) Under will proyldin^ that 
trust Principal should pass accord- 
ingr to donee*s will but that named 
beneflclary should receive at least 
one half of Principal, and donee's 
will creatingr trust for payment of 
Income to named beneflclary and an- 
other for life and proyidingr for dls- 
position of Principal on death of ei- 
ther, named beneflclary could not set 
up Inyalldity of trust created by 
donee as to half of Principal and 
clalm half absolutely and also 

half of income Arom remalning’ half 
of Principal, but donee*s other hene- 
flciary was entitled to entire income 
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from remalning half of Principal.— 
Old Colony Trust Co. v. Rlchardson, 
7 N.B.2d 432. 297 Mass. 147, 121 A. 
L.R. 1218. 

25. U.S.—^Parker y. MacBryde, C.C. 
A-Md., 132 F.2d 982, certiorari de- 
nled MacBryde y. Parker, 63 S.Ct. 
869, 318 U.S. 779, 87 L.Ed. 1147 
and MacBryde y. Dayidge, 63 S.Ct. 
869, 818 U.S. 779, 87 DEd. 1147. 

Del.—Corpus Juris dted iu Equltable 
Trust Co. V. Foulke, 40 A-2d 713, 
718, 28 DeLCh. 238. 

Mass.—Old Colony Trust Co. v. 
Rlchardson, 7 N.B.2d 432, 297 

Mass. 147, 121 A.L.B. 1218. 

49 C.J. p 1301 note 12. 

26. U.S.—^Parker y. MacBryde, C.C. 
A.Md., 132 F.2d 982, certiorari de- 
nled MacBryde y. Parker, 63 S.Ct. 
869, 318 U.S. 779, 87 L..Ed. 1147 
and MacBryde y. Dayldge, 63 S.Ct. 
869, 318 U.S. 779, 87 L.Ed. 1147. 

Del.—^Equitable Trust Co. v. Foulke, 
40 A.2d 713, 28 Del.Ch. 238. 

Mass.—Old Colony Trust Co. y. Rich- 
ardsozi, 7 K.E.2d 432, 297 Mass. 
147, 121 A.UR. 1218. 

27. Del.—Equltable Trust Co. v. 
Foulke, 40 A.2d 713, 28 Del.Ch. 
238. 

Mass.—Old Colony Trust Co. v. Rlch¬ 
ardson, 7 N^.E.2d 432, 297 Mass. 
147, 121 A.L.R 1218. 

N.J.—Ogden y. McLane, 67 A. 695, 
73 N.XEq. 169. 

N.Y.—Corpus Juris dted In In re 
Carroirs Estate, 286 N.Y.S. 307, 
312, 247 App.Div. 11, motion de- 
nied In re Carroirs Will, 3 N.E.2d 
460, 271 N.Y. 636, modlfled on oth¬ 
er grounds 8 N.E.2d 864, 274 N.Y. 
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authorized parts are inseparably connected.*® 

§ 48. Aiding Defective Execution 

Equity wlll aid the defective execution of a power 
VAhere the defect !s one of form and not of substance and 
where the party seeking relief shows some equity superi¬ 
or to that of the one against whom relief is sought. 

Where the execution of a power created or re- 
served by the act o£ a donor is defective in form, 
it may be aided or corrected by a court of equity,29 
provided an intention on the part of the donee to 
execute the power,20 and an attempt to effectuate 
that intent, partial in its nature and falling short of 
accomplishnient,2i appear, but even where the in¬ 
tention to execute is shown, equity cannot relieve 
against the defective execution of a power created 
bjr law, or dispense with any of the forinalities re- 
quired thereby for its due execution.22 

What defects may be aided, Equity will correct 
only matters of form in the execution of a power, 
and not matters of substance or essence.23 Equity 
cannot make valid the attempted execution of a 
power which is void for want of authority in the 
person who attempts its execution,34 as where the 


condition on which it was to be exercised has never 
happened,25 or where the execution conflicts witb 
the rule or a statute against perpetuities.26 

In whose favor equity interferes, Before a coiart 
of equity will aid a defective execution of a power 
the party who seeks relief must show in himself 
some equity superior to that of 'him against whoirs 
relief is asked.27 Jn accordance with the rule^ 
equity will ordinarily aid a defective execution of 
a power in favor of a charity,28 credi tors, 29 pm-. 
chasers for value,^® or a wife or legitimate child 
of the donee but it will not interpose in favor 

of volunteers,^2 or the husband of the donee,^2 or 

grandchildren, at least as against children.'*^ 

§ 49. Operation and Effect of Execution 

One in whose favor a power is duly exercised takea 
the interest or estate over which the power was created. 

One in whose favor a power is duly exercised 
takes the interest or estate over which the power 
was created,except such portion or interest as 
may be expressly excepted.45 . The exercise of a 
power defeats interests limited in default of or 
subject to its execution.47 Where, however, the 


288. 115 A.L.R. 928. reargument 
denied 11 N.B.2d 787, 276 N.Y. 686. 

Pa.—^In re Carter's Estate, 24 Pa. 
OisL 311. 43 Pa.Co. 130, aflElnned 
99 A. 79. 264 Pa. 665. i 

49 C.J. p 1301 note 13. 

28. Mass.—Old Colony Trust Co. v. 

Richardson, 7 3Sr.B.2d 432, 297 

Mass. 147, 121 A.L..R. 1218. 

N.Y.—Ctorpns Jtizls Mted in In re 
Carroirs Estate, 286 N.T.S. 307, 
312, 247 App.Div. 11, motion de¬ 
nied In re Carroll|s "Wm, 3 N.E. 
2d 460. 271 N.T. 636, modifted on 
other ifrounds 8 N.B.2d 864, 274 
N.T. 288, 116 A.Li.B. 923. reargu- 
ment denied 11 N.E.2d 737, 275 
N.T. 636. 

49 C.J. p 1301 note 14. 

29. Ala.—Rlce v. Park, 135 So. 472. 
223 Ala. 317. 

Ga.—Corpus Juris dted in Cooke v. 
Bank of Dawson, 180 S-B. 711, 714, 
180 Ga. 714. 

N.J.—^Methodlst Bpiscopal Home for 
tlie A^red of New Jersey v. Tuthill, 
167 A. 9. 113 N.J.B<i. 460. 

N.Y.—In re Harfs Estate, 30 N.T.S. 
2d 147. 177 Mlsc. 183. 

Tenn.—Williams v. HoHis, 14 Tenn. 
App. 374. 

49 C.J. p 1303 note 48. 

30- Tenn.—Williams v. Hollls, su¬ 
pra. 

49 C.J. p 1304 note 49. 

Intention to execute power generally 
see supra § 40. 

31- Tenn-—Williams v. Hollis, su¬ 
pra. 

49 C.J. p 1304 note 50. 


32. Ala.—^McBryde v. Wilkinson, 29 
Ala. 662. 

Md.—Smith V. Bowes, 38 Md. 463. 

49 C.J. p 1304 note 51. 

33. U.S.—^American Preehold Land- 
Mortff. CJo, V. Walker, C.C.Ga, 31 
F..103. 

49 C.J. ip 1304 note 62—21 C.J. P 86 
note 22. 

Ahsenoe of donee’8 signatore is a 
defect that may be supplied.—^Wil¬ 
liams V. Hollis, 14 Tenn.App. 374. 

34. Tex,—Cheveral v. McCormick, 
58 Tex. 440. 

49 C.J. p 1304 note 64. 

35. Ga.—'Satterfleld v. Tate, 64 S.B. 
60, 132 Ga. 256. 

Conditions attached to execution 
generally see supra S 41. 

36. N.T.—^In re Hayman, 237 N.T.S. 

‘ 215, 134 Misc. 803. 

37. Tenn.— Corpus Juris cited in 
Williams v. Hollis, 14 Tenn.App. 
374. 380. 

33 C.J. p 1304 note 68. 

38. Pa—^Pepper^s Will, 1 Pars.Bq. 
Cas. 436. 

49 C.J. p 1304 note 69. 

39. Ga—Corpus Juris cited in 
Cocke V. Bank of Dawson. 180 S.E. 
711, 714, 180 Ga 714. 

49 C.J. p 1304 note 60. 

40. TT.S.—^American Preehold Land- 
Mortgr. Co. V. WaJker, C.C.Ga, 31 
P. 103. 

49 C.J. p 1304 note 61. 

41. Pa.—^Dennlson v. Goehrlng-, 7 
Pa 175, 47 Am.D. 506—^In re Rogr- 
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ers’ Estates, 31 PaSuper. 620. af- 
flrmed 67 A. 762, 218 Pa 431. 

49 C.J. p 1304 note 62. 

42. N.J.—Wooster v. Cooper, 46 A. 
381, 69 N.J.Bq. 204. 

Pa—In re Rogers, 67 A. 762, 218 Pa. 
431. 

49 C.J. p 1306 note 63. 

43. 111.—Breit V. Teaton, 101 111. 
242. 

49 C.J. IP 1306 note 69. 

44. 111.—^Lynn v. Lynn, 33 111.App. 
299. 

Va—^Morriss v. Morriss, 33 Gratt. 

51, 74 Va 61. 

49 C.J. p 1305 note 70. 

45. N.J.—Wright v. Wright, 148 A. 
678, 106 N.J.Bq. 465. 

N.T.—^In re Reese’s Estate, 70 N.T. 
S.2d 81, modlfled on other grrounds 
87 N.T.S.2d 607, 276 App.Div. 37. 
N.C.—Buncombe County v. Wood, 4 
S.B.2d 605, 216 N.C. 224. 

R.I.—^Bancroft v. Bancroft, 27 A.2d 
836, 68 R.I. 406. 

49 C.J. p 1306 note 73, 

46. Pa—Hupp V. Union Coal. etc., 
Co., 131 A. 364, 284 Pa 629. 

47. Ky.—^Brown v. Harlow, 203 S.W. 
2d 60, 305 Ky. 284. 

Md.—Takacs v. Doerfler, 48 A.2d 328, 
187 Md. 62. 

Mo.—St. Liouis Union Trust Co. v. 
Clarfce, 178 S.W.2d 369, 362 Mo. 
1618—Keller v. Keller, 123 S.W.Sd 
113, 343 Mo. 816. 

N.C.—Buncombe County v. Wood, 4 
S.E.2d 606, 216 N.C. 224. 

49 C.J. p 1305 note 75. 
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donee of the power has also an estate in the subject 
matter, equity will not allow his execution of the 
power to defeat any estate he may voluntarily have 
created out of his own estate.^* 

§ 50. - Of Power of Appointment 

Broadiy speaking, the interesta or estates created by 
the exercise of a power of appointment take effect as 
if created by the instrument creating the power and the 
appointee takes titie under the donor of the power and 
not under the donee. 


Broadiy speaking, the interests or estates created 
by the exercise of a power of appointment take ef¬ 
fect as if created by the instrument conferring the 
power, and the appointee or beneficiary takes titie 
under the donor and not under the donee the op- 
eration and effect of an appointment are to be deter- 
mined as if contained in the instrument creating the 
power.so While the exercise of a power of appoint¬ 
ment relates back to the time of the creation of the 
power,51 the appointed interests or estates vest only 
from the time of appointment.® 2 An appointment 


48. N.J.-r-BaIdwIn v. Vreeland, 11 A. 

341, 43 3Sr.J.Ea. 446—Legrgett v. 

Doremus, 25 N.J-Eq, 122. 

49. Conn.—^McMurtry v. State, 151 

A. 252, 111 Conn. 594. 

Del.—^Wilmingrton Trust Co. v. Wil- 
mlngton Trust Co., 180 A. 597, 21 
Del.Ch. 102, modilled on other 
grounds on rehearing 186 A. 903, 
21 Del-Ch. 188, 

Ga.—^Newton v. Bullard, 182 S.E. 
614, 181 Ga. 448—Jackson v. 

Franklin, 177 S.E. 731, 179 Ga. 
840, 97 A.L..R. 1064. 

Hawail.—Hakalau v. De La Nux, 35 
Hawaii 59. 

Hl.—Oglesby v. Springfleld Marine 
Bank, 52 N.B.2d 1000, 385 111. 414— 
Kane v. Schofield. 76 N.E.2d 216, 
332 IlUApp. 605. 

lowa,—^Bussing v. Hough, 21 N.W. 

2d 587, 237 lowa 194. 

Ky.—Ootptts Jnxls clted in. Goodloe's 
Trustee and Adm*r v. Qcodloe, 166 
S.W.2d 836, 841. 292 Ky. 494. 

Me.—^Moore v. Emery, 18 A.2d 781, 
137 Me. 259. 

Md,—Nicols V. Nicols' Estate, 31 A. 
2d 326, 181 Md. 582—Wyeth v. 
Safe Deposit & Trust Co. of Balti- 
more, 4 A.2d 753, 176 Md. 369— 
Pope V- Safe Deposit & Trust Co., 
161 A. 404, 163 Md. 239—Galard v. 
Winana, 74 A. 626, 111 Md. 434. 
Mass.—Commissioner of Corpora- 

tions and Taxation v. Baker, 22 N. 

B. 2d 441, 303 Mass. 606—Slayton 
V. Pltch Home. 200 N.E. 357, 293 
Mass. 574, 104 A.L.R. 669. 

Mo.—^Krause v. Jec^nette Inv. Co., 
62 S.W.2d 890, 333 Mo. 509. 
N.T.—IMCatter of Harbeck, 65 N.E. 
860, 161 N.T. 211—Matter of Stew- 
art, 30 N.E. 184, 131 N.T. 274, 14 
L.R.A. 836—Application of Harris, 
96 N.T.S.2d 88, 276 App.Div. 990 
—In re Eble's Estate, 76 N.Y.S. 
2d 506, 191 Mlsc. 190—In re Wal- 
bridge*s Estate, 33 N.T.S.2d 47, 
178 Misc. 32—In re Kelly*s Wlll, 
20 N.T.S.2d 6. 174 Misc. 80—In 
re Comey's Wlll. 17 N,Y,S.2d 949, 
173 Misc. 377—City Bank Earmers 
Trust Co. V. Green, 289 N.Y.S. 473, 
160 Misc. 370—^In re Bradford*s 
Will, 288 N.Y.S. 153, 159 Misc. 482 
—In re Burling's Estate, 266 N.T. 
S. 482, 148 Misc. 835—In re Kraet- 
zer's WilJ, 264 N.Y.S. 443, 147 Misc. 


609—^In re Crosby^s Estate, 242 N. 
Y.S. 207, 136 Misc. 688—In re 
Kalbfleisch^s Estate, 84 N.T.S.2d 
146—In re Walker's Estate, 53 N. 
Y.S.2d 102—Central Hanover Bank 
& Trust Co. V. WolflC, 35 N.Y.S.2d 
148. 

N.O.—Corpua Juris dted in Ameri¬ 
can Trust Co. V. Williamson, 46 S. 
E.2d 104, 107, 228 N.C. 458. 

Ohio.—Corpus Juris cited In Central 
Trust Co. V. Watt, 38 N.E.2d 186, 
191—^In re Howald*s Trust, 29 N.E. 
2d 675, 65 Ohio App. 191. 

Pa.—Commonwealth v. Davis' Es¬ 
tate, 26 A.2d 915, 345 Pa. 284—In 
re Potter^s Estate, 13 Pa.Dist. & 
Co. 667. 

R.I.—^Hooker v. Drayton, 33 A.3d 
206. 69 R.L 290;' 160 A.D.R. 273. 
Wis.—^In re Morgan*s Will, 277 N.W. 
650, 227 Wis. 288, rehearing denled 
278 N.W. 869, 227 Wis. 288. 

49 C.J. p 1306 note 77. | 

Whether power be general or spe- j 
oial, appointee taJtes under donor.— 
Lieser v. Burnet. C.C.A.4, 46 E.2d 766.. 
Same person donor and donee 
The text rule applies where the 
same person is both donor and donee 
of the power, and the appointee 
takes under the instrument creating 
the power rather than under the in¬ 
strument exercising It. 

Md.—Nicols V. Nicols' Estate, 81 A. 

2d 326, 181 Md. 582. 

N.T.—Hersog v. Titie Guarantee & 
Trust Co.. 103 N.E. 885, 210 N.T. 
631—Genet v. Hunt. 21 N.E. 91,.113 
N.Y. 158—Matter of Rogers' Will. 
291 N.Y.S. 815, 249 App.Dlv. 238— 
City Bank Earmers Trust Co. v. 
Green, 289 N.Y.S. 473. 160 Misc. 
370—Syracuse Trust Co. v, Fuller, 
262 N.Y.S. 90, 140 Misc. 918—Cen¬ 
tral Hanover Bank & Trust Co. v. 
Wolff, 35 N.T.S.2d 148. 

ZSxercise of XK>wer held dlsposition 
of donox’s property 
Ky.—Commonwealth v. Pldellty & 
Colmnbla Trust Co., 146 S.W.2d 3, 
286 Ky. 1—^De Charette v. De 
Charette, 94 S.W.2d 1018, 264 Ky. 
625. 104 A.L.R. 14'56. 

Md.—Connor v. 0'Hara, 63 A.2d 33, 
188 Md. 527. 

Pa.—^In re Scott's Estate, 44 A.2d 323, 
158 Pa.Surper. 138, afhrmed 46 A. 
2d 174» 353 Pa. 575—In re Hagen's 
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Estate, 85 Pa. Super. 128, afdrmed 
132 A. 175, 286 Pa. 826. 

R.I.—^Hooker v. Drayton, 33 A.2d 206, 
69 R.I. 290, 160 A.L.R. 723. 
Fayment to donee’s ezecutor dlrect- 
ed by donor 

Where instrument creating power 
of appointment regulred appolntive 
estate to be paid to donee's executor 
but Intentlon was manifest that do¬ 
nee have unlimlted power to name 
appointees, and executors were mere- 
ly Intended as conduits for passing 
appointed property, sums payable to 
appointees under wlll exercising the 
power should be pald to executors 
solely for transmlsslon to ap¬ 
pointees.—Chase Nat Bank of City 
of New York v. Central HAnover 
Bank & Trust Co., 39 N.T.S.2d 641, 
266 APP.D1V. 434. 

Sa Md.—^Lederer v. Safe Deposit & 
Trust Co. of Baltimore, 36 A.2d 
166, 182 Md. 422—Wyeth v. Safe 
Deposit & Trust Co- of Baltimore, 
4 A.2d 763, 176 Md. 869—Merwln 
V. Safe Deposit & Trust Co. of 
Baltimore, 188 A. 803, 171 Md. 346 
—Galard v, Winans, 74 A. 626, 111 
Md. 434. 

N.Y.—In re Warren's Wlll, 81 N.Y.S. 
2d 400, 192 Misc. 881—In re Bble's 
Trust 76 N.Y.S.2d 606, 191 Misc. 
190—In re Comey's Will. 17 N.T. 
e.2d 949, 173 Misc. 377—In re 
Marsland's Estate, 254 N.Y.S. 293, 
142 'Misc. 230—^In re Wickham’s 
Wlll, 249 N.Y.S. 148, 139 Misc. 729 
—^In re Von Isenburg's Estate, 86 
N.Y.S.2d 667—Central Hanover 
Bank & Trust Co. v. Brown, 73 N. 
T.S.2d 282—^Manufacturers Trust 
Co. V. Searles, 68 N.Y.S.2d 633. 

Va—^Danlel v. Brown, 159 S.B. 209, 
156 Va. 563, 76 A.L.R. 1377. 
Llabllity for Inherltance taxes on 
exercise of power see Internal 
Revenue $ 487; the C.J.S. titie 
Taxation 9 1148, also 61 C,J, p 
1666 note 76-p 1669 note 16. 

51. H.S.—^Brown v. Commissioner of 
Internal Revenue, C.CAu, 50 E.2d 
842. 

111.—Kane v. Schofield. 76 NJB.2d 216, 
332 IlLApp. 505. 

N.Y.—^Application of Harris, 96 N.Y. 
S.2d 88. 276 App.Div. 990. 

52. N.Y.—^Matter of Stewart 39 N. 
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by a person having the right to the income from a 
trust for life with power to appoint by will as to 
the remainder does not carry with it income accrued 
but not paid over during such person’s life.53 

Allocation of appointive property where power 
cxercised by donee^s will, Where a general power 
of appointment is exercised by the donee’s will as a 
whole, or where his will disposes of the owned and 
appointive property as a single ftmd, the appointed 
property is allocated to the various dispositions in 
such maner as to give the maximum effect to such 
dispositions.®^ Thus, where the dispositions made 
do not violate the rule against perpetuities as to the 
property owned by the donee, but some of the dis¬ 
positions violate that rule as to the appointive prop¬ 
erty, the appointive property will be allocated as far 


as possible to those dispositions which do not involve 
a violation of the rule;®® but this rule will not be 
applied where the possible violation of the rule 
against perpetuities arises, not from the donee’s dis¬ 
positions, but from appointments made by a subse- 
quent donee on whom the original donee has con- 
ferred a further power of appointment.®® More- 
over, the rule is not one of law to be applied in- 
discriminately to save the exercise of a power which 
would otherwise fail; rather, it is an indication that 
the courts try to determine the intent of the testator 
and to do equity.®^ Where the residuary clause of 
a will is construed as exercising a power of appoint¬ 
ment, the appointed property goes in full to the 
residuary legatees even though the testatores own 
property is insufficient to pay his general legatees.®® 


E. 184, 131 ]Sr.T. 274, 14 L.R.A. 836 
—In re Walker^s Estate, 53 N.T. 
S.2d 102. 

Ohio.—^First-Central Trust Co. v. 

Claflln, Coin.Pl.. 73 N.E.2d 388. 

49 aj. p 1305 note 78. 

53. N.T.—^In re Culver*s Estate, 57 
N.Y.S.2d 598, affirmed In re Cul- 
ver*s Will, 62 N.T.S.2d 677, 268 
App.Div. 972, reversed on other 
grounds 62 N.B.2d 213, 294 N.T. 
321. 

54. Mass.—Amerisre v. Attorney 
General, 88 N.E.2d 126, 324 Mass. 
648—Minot v. Paine, 120 N.E. 167, 
230 Mass. 614, 1 A.L..R. 365—Stone 
V. Porbes, 75 N.E. 141, 189 Mass. 
163. 

N.T.—^In re ■Wainwright's Will, 289 
N.T.S. 610, 248 App.Div. 336, mo- 
tion granted 291 N.T.S. 180, 248 
App.Div. 891—In re Bearns* Estate, 
65 N.T.S.2d 199, 186 Mlsc. 742, 
Power exercised by particular clause 
or by will as a whole see supra § 
40. 

wm htfd to merere owned and ap¬ 
pointive property 

(1) In sreneral.—^In re Spears’ 

Will, 271 N.T.S. 110, 161 Mlsc. 181. 

(2) Fact that the testator intend- 
ed to merge the appointive estate 
with his own is clearly Implied from 
the express exercise of the power of 
appointment, coupled with the dlrec- 
tion that the appointive property be 
paid to his exeeutor.—^In re Dathers' 
wm, 64 N.T.S.2d 767. 

(3) Where testator at outset of 
will expressed intention to dispose 
of ali property of which he might 
have right or power to dispose at 
death, estate over which testator 
had power of appointment was merg- 
ed with testator's individual estate. 
—^In re Wainwrighfs Will, 289 N.T. 
S. 510, 248 App.DIv. 336, motlon 
granted 291 N.T.S. 180, 248 AppJliv. 
891—^In re Bearns* Estate, 65 N.T.S. 
2d 199, 186 Misa 742. 


(4) Where power of appointment 
was expressly exercised by donee's 
will giving stated sums with pro¬ 
viso that each legacy should not ex- 
ceed a stated percentage of ‘*my net 
residuary estate available for dis- 
tribution,** and will provided that 
Quoted phrase should include the net 
amount distributable as resuit of ex¬ 
ercise of power of appointment, do¬ 
nee intended to blend the appointive 
property with her own personal net 
residuary estate.—In re Morse*s Es¬ 
tate, 80 N.YjS.2d 541. 

Speolflo legaoy of stoek 

Where a testatrix exerclses a pow¬ 
er of appointment, directing that the 
appointed estate be added to her own 
and that the combined fund or es¬ 
tate be dlsposed of as thereafter 
provided, and by a later clause in 
her will gives her holdings of stoek 
in a certain Corporation to specifte 
legatees, the beauest will be con¬ 
strued to include such stoek in the 
appointed estate as well as in tes- 
tatrlx*s own estata—^In re White*s 
Estate, 63 iPa.Dlst & Co. 408, 

BexLunolatlon by legatees 

In determining whether property 
over which testatrix enjoyed a power 
of appointment was valldly dlsposed 
of, effective intent of testatrix was 
to be weighed as of time she made 
her disposition, unaffected by fact 
that general legatees by compromlse 
agrreement had renounced general 
legacles under which such property 
was validly dlsposed of; attempted 
disposition did not fail because gen¬ 
eral legatees under compromise had 
renounced, in vlew of fact that re- 
nunciatlon was on stipulated terms 
that such property should be applied 
as therein directed, one of which 
purposes would constitute a valld 
disposition of the appointed proper¬ 
ty, although another was invalld, 
since doctrine of "marshaling** could 
be Invoked and the vaJid purpose up- 
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held.—^In re Williams* Trust, 82 N.T 
S.2d 101. 

55. Mass.—^Amerige v. Attorney 
General, 88 N.E.2d 126, 324 Mass. 
648—^Minot v. Paine, 120 N.E. 167, 
230 Mass. 614, 1 AL.R. 366— Stone 
V. Forbes, 76 N.E. 141, 189 Mkss. 
163. 

N.T.—^Fargo v. Saulers, 48 N.E. 609, 
164 N.T. 260—In re Palmer*s Es¬ 
tate, 277 N.T.S. 816, 154 Misc 706 
—^In re Williams* Trust, 82 N.T.S. 
2d 101—^In re Lathers* Will, 64 N 
T.S.2d 757. 

Measuring perlod for appllcatlon of 
rule against perpetuities in case 
of estates and interests created by 
exercise of power of appointment 
see Perpetuities § 24. 

I Intent of testator with respect to 
disposition of property over which 
he enjoys a power of appointment 
must be ascertained and given effect 
if possible; Intent may be gleaned 
not only from language of will itself 
but from other factors such as ffnan- 
cial means and the condltlons con- 
fronting him when will was drawn 
and which may be regarded, reason- 
ably, as havlng affected his design. 
—^In re Williams* Trust, 82 NT.S.2d 
101—In re Lathers* Will, 64 N.T.S. 
2d 767. 

Debts and adminlstratlon expenses 

Appointive property may be ap¬ 
plied to payment of donee's debts 
and adminlstratlon expenses to avoid 
its passing as part of the residuary 
estate, in which case there would be 
a violation of the rule against per¬ 
petuities.—^In re Williams* Trust, 82 
N.T.S.2d 101—In re Lathers* Will, 64 
N.T.S.2d 767. 

56. Mass.—^Amerige v. Attorney 
General, 88 N.B.2d 126, 324 Mass. 
648. 

57. N.T.—^Low V. Bankers Trust Co., 
200 N.E. 674, 270 N.T. 143—In re 
Lathers* Will, 64 N.T.S.2d 767. 

58. Mass.—Slayton v. Fitch Home, 
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Conditional appointment When an appointment 
is conditioned on the performance or nonperfomi- 
ance of a particular act by the appointee, he takes 
the property subject to the condition.^^ 

Repudiation of appointment. An appointee may 
repudiate the appointment or refuse to receive it, in 
which case the exercise of the power is nugatory,^® 
although it would seem that it does not necessarily 
constitute a failure to appoint such as to allow the 
property to pass to those to whom it is limited in 
default of appointment and an appointee so 
repudiating an appointment may take or hold titie 
under another provision of the instniment creating 
the power.^2 

Illegal appointment. An illegal appointment, such 
as one which violates the nile against perpetuities, 
is no appointment.®^ 

§ 51. - Of Power of Sale 

A purohaser at a sale irnd«r a power can take no 
greater intereat or eatate than the donor of the power 
had; whlle every presumption Ia Indulged in favor of a 
bona fide purchaaer at auch a aale, he muat aatisfy hint* 


self of the exiatence of the power at the time of the 
purchaae. 

A purchaser at a sale under a power can take no 
greater estate or interest than the donor had;®^ 
and, where a sale by a donee is made avowedly un¬ 
der the provisions of the power, the purchaser can 
demand only such titie as was in contemplation of 
the parties when the sale was made.®® Every rea- 
sonable presumption is indulged in favor of a bona 
fide purchaser at such a sale;®® and while he must 
satisfy himself as to the existence of the power at 
the time of his purchase,®? and that any condition 
or contingency attached to its execution has been 
fulfilled,®® or any restriction on its exercise ob- 
served,®® in order for him to be affected by a fraud- 
ulent or illegal execution of the power on the part 
of the donee, either participation in the fraud or 
notice of it must be brought horne to him.7® Where 
a power of sale is exercised by the life tenant in 
fraud of the rights of the remaindermen and with- 
out consideration, the deed conveys only the estate 
of the life tenant and not that of the remainder- 
men .^1 The infant grantee of an estate subject 


200 N.E. 357, 293 Mass. 574, 104 A 

Lr.R. 669. 

59. 111-—Merchants* L- & ,T. Co. v. 
Patterson. 139 K.B. 912, 308 III. 
519. 

49 C.J. p 1306 note 80. 

60. U.S.—Corpus Jnxls quoted iu 
Commissioner of Interna! Bevenue 
V. Cardeza's Estate, C.A., 173 F.3d 
19, 25—Grlnnell v. Commissioner 
of Intemal Hevenue, C.C.A.2, 70 P. 
2d 705, afflrmed 56 S.Ct 354, 294 
U.S. 163, 79 -L-Ed. 825. 

Mass.—Gardeld r. White, 92 N.E.2d 
575, 326 Mass. 20. 

49 O.J. p 1306 note 81. 

Ciear and imeq,iiivocal xeumolatlon 
reopired 

A renunciatlon or disclalmer of a 
srlft by appointee under a power, 
must be ciear and unequlvocal; 
where grandson executed a docu- 
ment statingr that he elected to take 
under trust dlrectly from his grand- 
father instead of taklng under his 
father who by will exercised power 
of appointment glven by trust in- 
strument, and executed a document 
stating that by such electlon grand- 
son did not desire to waive his rights 
to take income by virtue of appoint¬ 
ment to him by will of his father, 
and that it was not his intentlon to 
disclaim, renounce, or decline any 
gift under the will of the father, 
there was no renunciation or dls- 
claimer by grandson of right to tsike 
under will and codicll in which his 
father exercised power of appoint¬ 
ment,—Garfleld v. White, 92 K.E.2d 
575, 326 Mass. 20. 


91. U.S.—Corpus jrnrls quoted Jn 
Commissioner of Internal Revenue 
V. Cardeza'a Estate, C.A., 173 P. 
2d 19, 25. 

49 C.J. p 1306 note 82. 

82. N.T. —^Matter of Haggerty, 112 
Isr.T.S. 1017, 128 App.Div. 479, aJT- 
firmed 87 ]Sr.E. 1120, 194 N.T. 660. 
49 C,J. p 1306 note 83. 
meotioxL by appointee 
Where will gave life beneflciary of 
trust estate power of appointment, 
in default of which and in absence of 
issue of life beneflciary, the life ben- 
eficiary’s next of kin would talce, 
and life beneflciary, without ever 
having had issue, attempted to ap- 
point her surviving sisters, who 
were her sole next of kin, such sis¬ 
ters could accept titie as appointees 
or as remaindermen under will that 
created trust estate.—Grlnnell v. 
Commissioner of Internal Revenue, 
C.C.A.2, 70 P.2d 706, aflirmed 65 S.Ct. 
364, 294 U.S. 153, 79 L.Bd. 826. 

63. N-Y.—Low V. Bankers Trust 
Co., 200 N.E. 674, 270 N.T. 143— 
In re Kelly^s Will, 20 N.T.S.2d 
6, 174 Mlsc. 80—^In re Williams' 
Trust, 82 N.T.S.2d lOl—In re 
Lathers* Will, 64 N.T.S.2d 757. 


ter V. Poglesong. 31 'S.W.2d 778, 
326 Mo. 581. 

49 C.X p 1306 note 88. 

Power of sale for support 
Life tenant, having power of sale 
for support, executing trust deed 
securlng Individua! debt of son, con- 
veyed only life estate and did not 
extlngulsh power of sale for her sup¬ 
port.—Citlzens* Bank of Lancaster v. 
Poglesong, supra. 

68. Mo.—CItIzens’ Bank of Lancas¬ 
ter V. Poglesong, supra. 

49 C.J. p 1306 note 89. 

Prlority on sale 

Where life tenant with power of 
dlsposal contracted to convey to de¬ 
fendant in violation of condition giv- 
ing others prior right to purchase, 
purchaser in possesslon had rights 
similar to tenant at will, and eon- 
tract was personal obligatlon con- 
veying no interest In land and was 
not enforceable against purchasers 
with knowledge of the contract.— 
Bennett v. Casavant, 150 A. 319, 129 
Me. 123. 

69- Mo.—Citizens' Bank of Lancas- 
,ter V. Poglesong, 31 S.W.2d 778, 
326 Mo. 581. 

49 C.J. p 3306 note 90. 


64^ Ala.—Hairston v. Dobbs, 2 So. 
147, 80 Ala. 589. 

65. Va,—Groddin v. Vaughn, 14 

Gratt. 102, 65 Va. 102. 

66. U.S.—Bmith v. Mcintire, C.C. 
Ohio. 83 P. 466. 

67. Mo.—Citizens* Bank of Laneas-, 
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7a Ala.—Corpus Jnxls dted In 
Winn V. Wlnn, 6 So.2d 401, 404, 
242 Ala. 324. 

Mo.—Citizens' Bank of Lancaster v. 
Poglesong, 31 S.W.2d 778, 826 Mo. 
581. 

49 C.J. p 1306 note 9L 

7L Ala.—Moseley v. Monteabaro, 17 
So.2d 657, 245 Ala. 475. 



§§ 51-54 


P0WER8 


72 C.J.S. 


to a power of sale is bound by a proper exercise of 
the powerJ2 

Rights of successive purchaser from donee. One 
who purchases from the donee of a power, with 
knowledge that the power to sell has theretofore 
been conditionally exhausted by the making of an 
executory contract of sale to another, takes the 
property subject to the chance of his conveyance be- 
coming inoperative by the final fulfillment of the 
executory contract.'^® 

PurChase money. On the sale of property under a 
power the donee, and not the beneficial owners, is 
entitled to receive, the purchase moncy,"^^ and or- 
dinarily he alone can bring an action for it,'^^ al- 
though gifts of the proceeds may constitute an 
equitable charge on the property which can be en- 
forced by the persons entitled thereto.*^® 

Duiy of purchaser to sec to application. In the 
absence of bad faith, a purchaser at a sale under a 
power is not bound to see that the purchase money 
is properly applied by the donee.'^^ it has been held, 
however, that a purchaser who pays the donee in 
depreciated currency so far participales in a fraud 
that he may be required to pay for the property at 
its actual value or the sale will be held void.'^^ 

§ 52. - Rights of Subsequent Purchasers 

Subsequent purchasers of property sold or appointed 
under a power must take notice of the extent of the 
power. 

Subsequent purchasers of property appointed or 
sold under a power granted..by an instrument of 
record must take notice of the’ extent of the pow- 


er.*^® An appointee or a purchaser at a sale under a 
power cannot convey to another, not an innocent 
purchaser, a better title than he himself possesses;80 
but an innocent purchaser in good faith is protected 
against fraud or illegality in the exercise of, the 
power whereby his grantor acquired title. 

§ 53. - Rights of Creditors 

An appointee or purchaser under a power.takes a 
good titie agafnst creditors of the persons to whom the 
subject matter wouid pass in default of execution of 
the power. 

An appointee or a purchaser at a bona fide sale, 
under a power, takes a good'title against creditors 
or lienors of the persons to -whom the subject mat¬ 
ter wouid pass in default of execution of the pow- 
er;but a purchaser’s title is subject to the rights 
of the donor’s creditors, where the person to whom 
the proceeds of the sale are limited is a mere 

volunteer,83 

The rights of the donee’s creditors are discussed 
supra § 32. 

§ 54. Revocation of Execution 

A power once. effectually exerclsed may not be re- 
voked uniess the rfght to revoke has been expressiy 
reserved. 

A power once effectually exercised cannot be re- 
voked uniess the right to revoke has been expressiy 
reserved.8^ The question whether or not the exe¬ 
cution of a power is revoked by a particular act or 
instrument depends on the intention of the donee,®® 
and no technical form of revocation is essential.®® 
An appointment by will is revoked by the revocation 
of the will,87 or where the power is surrendered,®® 


72. Ky.—Gullett v. Bailey, SS fS.W. 
2d 17, 237 Ky. 151. 

73. N.T.—Demarest v. Ray, 29 Barb. 
663, 19 How.Br. 674. 

74. Pa.—Shippen v. Clapp, 29 Pa- 
265. 

49 C.X p 1306 note 93. 

75. Pa.—Shippen v. Olapp, supra. 

76. Obio.—^Blstner v. Pife, 32 Obio 
St. 358. 

77. Ala.— Corpus Juris clted in 
BEolemaa v. Quick, 21 So.2d 839, 
840, 246 Ala. 659. 

Ky.—Gullett v. Bailey, 35 S.W.2d 17, 
237 Ky. 161. 

^r.C.—^Buncombe County v. Wood, 4 
S.E.2d 606, 216 N.C. 224. 

49 C.J. p 1306 note 96. 

78. Va.—^Tosh v. Robertson, 27 
Gratt. 270, 68 Va. 270. 

79. Mo.—Rayl v, Golflnopulos, 264 
S.W. 911. 

pQwer of sale for reinvestmeut 
Where provislon of deed author- 

izins Ihfe tenants to sell land for 


rtelnvestment stated that relnvest- 
.ment was Incumbent on them, but 
that purchasers were not required 
to see that relnvestment was made, 
failure to make relnvestment dld not 
render deed executed by life tenant 
vold ab initio so as to deny protec- 
tion to a subsequent Innocent. pur¬ 
chaser of land.—^Metropolitan Life 
Ins. Co. V. Cfhenault 138 S.W.2d 319, 
282 Ky. 2*52. 

80. 111.—^Bevans v. Murray, 96 N.B. 
646, 261 111. 603. 

49 C.J. p 1307 note 99. 

81. W.Va.—^Maynard v. Sheln, 126 S. 
B. 685, 97 W.Va. 697. 

49 C.J. p 1307 note 1. 

82. N. J.—^Morsfe v; Hackensack Sav. 
Bank, 20 A. 961, 47 N.J.Eq. 279, 12 
L.RJL 62. 

49 C.j. p 1307 note 8. 

83. N.C.—^Ingram v. Sloan, 27 N.C. 

666 . 

84. Ala.—Rice v. Park, 136 So, 472, 
228 Ala. 317. ' 
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Del.—Wilmington Trust Co. v. Wil- 
mlngton Trust Co., 180 A. 697, 21 
Del.Ch. 102, modifled on other 
grounds on rehearing 186 A. 903, 
21 Del.Ch. 188. 

Ohio.—Corpus Jnrls cited in Central 
Trust Co. V. Watt, 38 N.E.2d 186, 
193, 139 Ohio St. 60. 

49 C.J. p 1307 note 6. 

Revocation of power see supra 9 13. 

Exhaustion of power see supra 9 16. 

85. Pa.—Taylor v. SmJley, 14 Phlla. 
76. 

49 C.J. p 1307 note 11. 

86. Pa.;^Taylor v. Smiley, supra. 

40 C.J. p i‘307 notes 11-18. 

87. * m.-r-McGee v. Vandeventer, 168 
N.B. 127, 326 111. 425. 

8.0.—Adger v. Kirk, 108 S.E. 97, 116 
<S.C. 298. 

88. N.Y.—Merrill v. Lynchi, 13 .N.T. 
S.2d 514, 173 Misc. 39. 

Surrender. and extinguishment of 
power generally see supra 9 19. 
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or extinguished, or exercised by deed,®^ before the 
will becomes operative. It has been held under 
statute that the rule that a will executed by an un- 
married person is deemed revoked by his subsequent 
marriage does not apply as to the exercise of a pow- 
er by a will executed before marriage,®® unless the 
property would pass in default of appointment to 
those who would have been entitled to it had it 
been the donee’s property and he had died inte¬ 
state.®^ 

Where an act of revocation is itself rescinded, the 
original execution of the power remains in full 
force and effect.'®^ 

§ 55. Failure to Execute 

Equity will not relieve agalnst the nonexecution of 
a power except a power in trust, or In some cases, a 
power to appofnt among a class, and where a power Is 
not exercised, the property ordinarily passes to those 
to whom it was limtted In default of execution, and 
in the absence of such Ilmitatlon, to the donor or those 
entitled by descent from him. 

While equity may in a proper case aid or correct 
a defective execution of a power, as discussed supra 
§ 48, ordinarily it will not relieve against the non¬ 


execution of a power.®® So, when a power termi- 
nates without having been executed, the subject 
matter passes to those to whom it may have been 
limited in default of execution,®** and, in the ab¬ 
sence of any such limitation, ordinarily remains in 
the donor or those entitled thereto by descent from 
him;®5 and, similarly, where a power :s partially 
unexecuted at its termination, the portion of the 
subject matter or the interest therein as to which 
it has not been exercised usually remains in the 
donor or passes as in default of execution.®® The 
failure to exercise a power ordinarily does not vest 
any estate in the donee or those entitled by descent 
from him.®^ 

Power in trust. Equity will execute a power 
coupled with a trust duty where the donee fails to 
do so.®® 

Power to appoint among class, Where a power to 
appoint among certain persons or a class remains 
unexecuted, and there is no limitation over in de¬ 
fault of execution, equity will divide the subject 
matter equally among the members of the designated 
class;®® and where the class in such case consists 


89. Ala.—^Rice v. Park, 135 So. 472. 
223 Ala. 317. - 

90- Mass.—‘Fitman v. Pitman, 50 N. 
E.2d 69, 314 Mass. 465, 150 A.L..R. 
509—Old Colony Trust Co. v. Al- 
len, 29 N.E.2a 310, 307 Mass. 40— 
Terxa v. YouniTinan, 135 N.E. 117, 
241 Mass. 251—^Paine v. Prlce, 68 
832, 184 Mass. 360—Osgood v. 
Bliss, 6 N.E. 527. 1'41 Mass. 474, 
55 Ain.H. 488. ' 

91. Mass.—^Pitman v. Pitman, SO N. 
E.2d 69, 314 Mass. 465,- 160 A.ri.R. 
609—Terxa v. Younemi^an, 135 N. 
E. 117, 241 Mass. 261—!Palne v. 
Prlce, 68 N.E. 832, 184 Mass. 350. 

92. S.C.—^Burkett v. Wlilttemore, 16 
S.E. 616, 36 S.C. 428. 

49 C.J. p,1308 note 17. 

93- Ala,—Rice v. Park, 135 So. 472, 
223 Ala 317. 

N.Y.—^In re Hart’s Estate, 30 N.Y.S. 

2d 147, 177 Mlsc. 183. 

N.C.—^Henderson v. Western Caro- 
llna Power Oo.,' 167 S.E. 425, 200 
N.C. 443, 80 A.L.R. 497. 

49 C.J. p 1308 note 22—^21 C.J. p 86 
note 19. 

Duty to exercise power see supra $ 
33. 

MSnlfestatloxi of non-exerclse 
The non-exercise of general dlscre- 
tionary beneficlal powers conferred 
by trust indentures could be man- 
ifested by inaction, or by instru- 
ment of surrender, since such formal 
instrumenta would be wholly con¬ 
sistent with non-exercise.—^Merrill v. 
Lynch, 13 N.Y.S.fid 514, 173 Misc. 39. 

72 C. J.S.—30 


94. Ky.—^Vaughn v. Metcalf, 118 S. 

W.2d 727, 274 Ky. 379. 

Mass.—^Boston Safe Deposit & Trust 
Co. V. Prindle. 195 N.E. 793, 290 
Mass. 577. 

Mo.—St. Louis Union Trust Co. v. 
Clarke, 178 S.W.2d 359, 362 Mo. 
518—Keller v. Keller, 123 S.W.2d 
113, 348 Mo. 816. 

N.J.—^National State Bank of New- 
ark V. Morrison, 75 A.2d 916, 9 N. 
J.Super. 552. 

N.Y .—liovr V, Bankers Trust Co., 200 
N.E. 674, 270 N.Y. 143, amendment 
of remittitur denied 3 N.E.2d 211, 
270 N.Y. 615—In re 0'Connor, 82 
N.Y.S.2d 310—Geneva Trust Co. v. 
Sili, 27 N.Y.S.2d 289. 

Okl.—^Howard v. Dillard, 176 P.2d 
600, 198 Okl. 116. 

49 C.J. p 1308 note 25. 

Zn default of wUl 
Where power of aplpolntment con- 
tained ip trust instrument recited 
that Principal should be paid on 
death of life beneflciary to' such 
person' as he should by will appoint 
and‘**in default of such last will and 
testament** to his children, the quot- 
ed phrase meant default of appoint¬ 
ment by wlli rather thaji default of 
any will.—In re 0'Connor, 82 N.Y.S. 
2d 310. 

Suocessioxi thzougli donee 
Where beneflciary, glven power to 
appoint by will distributees of trust 
estate on his death/ died before 
reaohing majority, he did not fall to 
exercise such power “within the 
time provided therefor", so that pro-^ 

46S 


Vision of tax statute that succession 
through donee of power of appoint¬ 
ment shall he deemed to have .taken 
place, where person possessin^r pow¬ 
er fails to exercise it within such 
time, is inapplicable.—In re Maxhim- 
er*s. Estate, 40 N.E.2d 941, 189 Ohlo 
St. 444. 

96. N.Y.—^In re Reese*s Estate, 70 
N.Y.S.2d 81, modifled on other 
grrounds In re Reese’s Will, 87 N. 
Y.S.2d 607, 276 App.Div. 37—Pross 

V. Anson, 58 N.Y.S.2d 26, afflrmed 
76 N.Y.’S.2d 646, 273 App.Div. 860. 

Ohio.—^E^rst-Central Trust Co. v. 

Claflin, 73 N.R2d 388. 

Pa.—Irish v. Irlsh, 66 A.2d 346, 361 
Pa. 410. 

49 C.J. p 1308 note 27.. 

96. Ky.—Continental Nat. Bank v. 
McCampbell, 213 S.W. 193, 184 

Ky. 6S8. 

49 C.J. p 1308 note 28. 

97- Ky.—^Roby v. Arterbum, 108 S. 

W. 2d 873, 269 Ky. 816. 

08. 'N.Y.—Merrill v. Lynch, 18 N.Y. 

S.2d 514, 173 Misc. 39. 

Ohlo.—^National City Bank of Cleve- 
laz^ V. Schmoltz. 31 N.E.2d 444. 

21 C.J. p 86 note 20. 

99. IT.S.—Marfcham v. Tlbbetts, D.C. 
N.Y., 79 F.Supp. 47, modifled on 
other grounds 79 P.Supp. 60. 
ni.—Oglesby v. Sprlngfield Marine 
Bank, 62 N.E.2d IQOO, 386 111. 414. 
N.J.—]first-Mechajiics Nat. Bank of 
Trenton v. First-Mechanics Nat. 
Bank of Trenton, 43 A.2d 674, 137 
N.J.E<i. 106. 
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§ 55 


o£ only one member at the time the power tenni- 
nates, the whole of the subject matter passes to 
him.i Where such a power has been partially 
executed by the appointment of a share to one of the 
objects thereof, and remains unexecuted as to the 
other objects and the balance of the property, it 
has been held that the one to whom an appointment 
has been made can receive a share of the residue 
only by bringing into hotchpot the portion appointed 
to him.2 Where the donee^s power is limited to 
appointing to one member of a class, it has been 
held that the property is not to be divided among 
the members of the class on a failure to exercise the 
power.3 

Ineffecfive appointment, Ordinarily, where an 
appointment is ineffoctive, it is the same as though 
there were a failure to appoint and the property 


passes as in default of appointment;^ and, where 
the appointment contains a direction for the devolu- 
tion of the property in the event the appointment is 
ineffective in whole or in part, such direction will 
govem as to the devolution of the property.® How- 
ever, where the donee of a general power makes an 
ineffective appointment, the property passes to the 
donee or his estate where the donee manifests an 
intent to assume control of the property for all 
purposes and not only for the limited purpose of 
giving effect to the expressed appointment,® and 
the application of this rule is not limited to instances 
where the donor has made no provision for the 
devolution of the property in default of appoint¬ 
ment. Where a donee of a general power ap- 
points to a trustee on a trust which fails, there is 
a resulting trust in favor of the donee or his estate 
unless the donee manifests an inconsistent intent.® 


Va.—^Danlel v. Brown, 169 S.B. 209, 
166 Va. 663, 76 A.L.R. 1377. 

49 C.J. p 1309 note 30. 

Tenants In cosnmon 
WTiere a po-wer is left Tinexecnted, 
the court will exeeute it as a trust 
by divldins* the fund equally among- 
the objects or persons in favor of 
whom it was glven or from whom 
the selection mlght have been made 
on the ground that eauality is equi- 
ty, and, where there is no rule in -the 
gift which can apply to determine 
the proportione, the court will make 
the distribution per capita, and 
everybody -within the rule will take 
equally as tenants in common.—Og- 
lesby V. Springileld Marine Bank, 52 
N.B.2d 1000, 386 HI. 414. 

1. Mass.—^Hooper v. Hooper, 89 N-E. 
161, 208 Mass. 60. 

2. Va.—^E^night v. Tarbrough, Gilm. 
27, 21 Va- 27. 

49 C.J. P 1309 note 32. 

3- TX.S.—Ma.rkh«,Tn v. Tibbetts, D.C. 
K.Y., 79 P.Supp. 47, modifled on 
other grounds 79 P.Supp. 60. 

K.T.—Waterman v. New York Life 
Insurance & Trust Co., 142 N.E. 
668, 237 N.Y. 293. 

Season. for rule 

Where the donee*s power Is lim¬ 
ited to appointing to one of a class, 
he is not authorized to distribute 
the property to more than one or to 
all; equal distribution among the 
members of the class would frus¬ 
trate the donor^s purpose where ef- 
fected by the donee, and it would 
equally frustrate his purpose where 
effected by the law. 1 

XJ.S.—^Markham v. Tibbetts, D.C.N. 
Y-, 79 P.Supp. 47, modifled on oth¬ 
er grounds 79 P-Supp. 60. 

N.Y.—Waterman v. New York Life 
Insurance & Trust Co., 142 N.E. 
668, 237 N.Y. 293. 

U.S.—Parker v. MacBryde, C.C.A- 


I Md., 132 P.2d 932, certiorari de- 
nled MacBryde v. Parker, 63 S.Ct 
869, 318 U.S. 779, 87 L.Ed. 1147, 
and MacBryde v. Davidge, 63 S. 
Ct. 859, 318 U.S. 779, 87 L.Ed. 1147. 
Ky.—^Dant ■ v. Pidelity & Columbla 
Trust Co., 193 S.W.2d 399, 302 Ky. 
64. 

N.Y.—^Low V. Bankers Trust Co., 200 
N.E, 674, 270 N.Y. 143, amendment 
of remittitur denied 3 N.E.2d 211, 
270 N.Y. 615—City Bank Parmers 
Trust Co. V. Meyn, 34 N.Y.S.2a 378, 
263 App.Div. 671—^In re Slocum's 
Estate, 81 N.Y.S.2d 120, 192 Misc. 
1026—^In re Heese*s Estate, 70 N. 
Y.S.2d 81, modifled on other 
grounds In re Beese’s Will, 87 N.Y. 
S.2d 607, 275 App.Div. 37—^In re 
Vau Hoesen*s Will, 67 N.Y.S.2d 503 
—^Pross V. Anson, 58 N.Y.S.2d 26, 
affirmed 76 N.Y.S.2d 646, 273 App. 
Div. 860—Geneva Trust Co. v. Sili, 
27 N.Y.S.2d 289. 

Pa.—In re Van Syckel's Estate, 44 
Pa.Dist. & Co. 267. 

49 C.J. p 1301 note 11, p 1303 note 42. 
Spedal power 

Where an appointment under a 
spedal power is ineffective, the 
property passes as in default of ap¬ 
pointment. 

Del.—Harker v. Reilly, 4 Del.Ch. 72. 
Pa.—^Lyndall^s Estate, 2 Pa.Dlst. 476. 
Gift subject to power 
Where a valid gift is made sub¬ 
ject to a power of appointment, and 
the power Is exerclsed In favor of 
the same person, but the appoint¬ 
ment is ineffective because of the 
death of the appolntee before the 
appointment takes effect, the gift Is 
not divested.—^In re Evans* Estate, 
10 Pa.Dist. 261, 26 Pa.Co. 266. 

5. N.Y.—^In re Lanler*s Estate, 88 
N.Y.S.2d 517, 196 Misc. 96. 

Sb Mass.—Amerige v. Attorney Gren- 
eral, 88 N.E.2d 126, 324 Mass. 648 
—^Plduciary Trust Co. v. Mishou,, 
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76 N.E.2d 3, 321 Mass. 616—Old 
Colony Trust Co. v. Allen, 29 N.E. 
2d 310, 307 Mass. 40. 

Ineffective appointment need not 
be In trust in order that text rule 
may apply.—Old Colony Trust Co. v. 
Allen, supra—49 C.J. p 1303 note 41 
Ca]. 

Blendlng of appolntlve and indivld. 
nal estates 

(1) The Intent of the donee of the 
power to assume control of the prop¬ 
erty for all purposes Is manifested 
by provisione in the Instrument of 
appointment which blend the ap- 
pointive property -wlth the property 
owned by the donee.—^Fiduciary 
Trust Co. V. Mlshou, 76 N.B.2d 3, 321 
Mass. 616—Old Colony Trust Co. v. 
Allen, 29 N.E.2d 310, >307 Mass. 40. 

(2) Such blendlng occurs where 
the residuary clause of a will Is con- 
strued to be an exercise of the pow¬ 
er.—Old Colony Trust Co. v. Allen, 
supra. 

Ineffective appointment by residuary 
clause 

Where the power to appoint is ex- 
ercised by the residuary clause of 
a will, but the provlsions thereof, 
whlle valid as to the testatoi^s es¬ 
tate, violate the rule agalnst perpe- 
tuities as to the appolntlve property, 
the appolntlve estate passes as in¬ 
testate property of the donee.—Fi- 
duclary Trust Co. v. Mishou, 76 N.E. 
2d 3, 321. Mass. 616. 

7. Mass.—Kldudary Trust Co. v, 
Mishou, supra. 

8. Mass.—Amerige v. Attorney Gen¬ 
eral, 88 N.E.2d 126, 324 Mass. 648 
—^Piduciary Trust Co. v. Mishou, 
75 N.B.2d 3. 321 Mass. 616—Tal- 
bot V. Rlggs, 191 N.E. 360, 287 
Mass. 144, 93 A.L.R. 164—Dunbar 
V. Hammond, 126 N.E. 686, 234 
Mass. 664. 

49 C.J. p 1303 note 40. 
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POX. In its coramon acceptation, Trithout any pre- 
fbc, the term means “syphilis.”! 

P, P. A. See Abbreviations 1 C.J.S. p 276 note 5. 

P. P. I. See Abbreviations 1 C.J.S. p 276 note 5. 

PRACTIO. The term '^raetic” is derived from the 
Gxeek word ^^IJpatcrcKv” meaning practical science.- 

PRAOTICA. In Spanish law, procedure.3 

PRAOTIOABLE. The word “praetieable,” as de- 
fined by lexieographers, has a mimber of significa- 
tions,^ and is varionsly defined as meaning eapable 
of being pnt into practice, done, or aecomplished 
eapable of being done or aceomplished^ with avail- 
able means or resonrees;'^ eapable of being per- 
formed or effected;® feasible;^ feasible, fair, and 
convenient possible of exeention or perform- 
anee.!! * 


The -word is also defined as meaning that which 
may be done, practiced, or accomplished;!^ that 
which may be practieed or performed;!^ that which 
ean be pnt into practice;!^ that which is perform- 
able, feasible, possible.!^ 

It is fnxther defined as meaning passable;!® ns- 
able;!*^ being of practical valne or advantage; 
deairable.!^ 

Whether a thing is practicable depends on the 
aetualities, the very facts and circnmstances of the 
case,!® and an act is practicable if conditions and 
circnmstances are snch as to pennit its performance 
or to render it feasible but a thing is not prac¬ 
ticable if some element essential to its aceomplish- 
ment is lacking.^i 

“Practicable” has been held eqnivalent to, or syn- 
onymons with, “feasible” see 35 C.J.S. p 758 note 58, 
“necessary” see 65 C.J.S. p 270 note 60, and “prae- 


1. W.Va.—Swlndell v. Harper, 41 S. 
EL 117, 118, 51 W.Va. 381. 

2. Miss.—Joyner v. State, 179 So. 
673, 576, 181 Miss. 246. 116 A.L.R. 
954. 

3. Bscriche Dlcclonarlo. 

4. Tez.— Corpus Juris gnoted in 
Holyfield v. State, 63 S.W.2d 386, 
388, 124 Tex.Cr. 422. 

Waah.—State v. Stevens County Su¬ 
perior Court, 228 P. 842, 844, 131 
Wash. 20. 

B. 'Pa.—^Unverzagrt v. Prestera, 18 A. 
2d 46, 48, 339 Pa. 141. 

5. C.— Corpus Juris dted in Fort 
Sumter Hotel v. South Carolina 
Tax Oommlssion, 21 S.B.2d 393, 
396, 201 S.C. 50. 

Tex.—^Holyfield v. State, 68 S.W.2d 
386, 388, 124 Tex.Cr. 422, 

W.Va—^Beech Pork Coal Co. v. Po- 
cahontas Corporation, 1152 S.B. 
785, 788, 109 W.Va 39. 

49 C.J. p 1310 note 14. 

6. Mo.—Corpus JUrls dted Iu Klohr 
V. Edwards, App., 94 S.W.2d 99. 
104. 

S.C.—Corpus Juris dted ia Fort 
-Sumter Hotel v. South Carolina 
Tax Commisslon, 21 S.E.2d 393, 
396, 201 S.C. 50. 

Sisnllarly eacpressed 
Capable of bein^ performed or ao- 
complished.— Corpus Juris dted In 
Marsh v. People, 146 P.2d 218, 220, 
112 Colo. 81. 

7. Colo.— Corpus Juris dted in 
Marsh v. People, 146 P.2d 218, 220, 
112 Colo. 81. 

Mo.—^Benjamin v. Metropolitan St. 
R. Co., 151 S.W. 91, 96, 245 Mo. 698. 

8. N.T.—Walbridgre v. Erooklyn 
Trust Co.. 128 X.Y.S. 686, 690, 143 
App.Div. 502. 

S.C.— Corpus Juris dted in Fort 


Sumter Hotel v. South Carolina 
Tax Commission, 21 S.E.2d 393. 
396, 201 S.O. 50. 

9. Mo.—Corpus Juris dtad in Klohr 
V. Edwards, App., 94 S.W.2d 99, 
104. 

Pa—^Unverzagt v. Prestera 13 A.2d 
46, 48, 339 Pa 141. 

Tex.—^T rustees of Independent 
School DIst. of Clebume v. John¬ 
son County Democratic Bxeeutive 
Gommittee. Civ.App., 52 S.W.2d 68, 
69, 

W.Va—^Beech Fork Ooal Co. v. Po- 
cahontas Corporation, 152 S.E. 785, 
788, 109 W.Va 39. 

49 C.J. p 1310 note 15. 

la U.S.—^In re Kenilworth Bldg:. 
Corporation, C.O,A.Ill.. 106 F.2d 
673, 676—In re PhUadelphia & 

Readlng- Coal & Iron Co., C.-C.A. 
Pa, 105 P.2d 354, 356—In re Phil¬ 
adelphia & Readingr Coal & Iron 
Co., C.C.APa, 104 F.2d 126, 127— 
In re Northern Redwood Lumber 
Co., D.C.CaI., 43 F-Supp. 15, 17. 

11. ni.—^People V, Errant, 82 N.E. 
371, 274. 229 Hl. 56—Staley v. Bn- 
fleld Tp. Hiffhway Comrs., 214 111. 
App. 403, 410. 

Sixnllarly defined 

(1) Possible of reasonable per¬ 
formance.—^Pittsburgh, etc., R. Co. v. 
Indlanapolis, etc., Tract Co.. 81 N. 
E. 487, 488, 169 Ind. 634—49 C.J. p 
1310 note 19. 

(2) Possible of accomplishment.— 
Wheelingr, etc., R. Co. v. Toledo R., 
etc., Co., 14 Ohio Cir.Ct.,N.S., 321. 323, 
33 Ohio Cir.Ct. 303. 

12. 111.—People v- Errant, 82 N.B. 
271, 274, 229 111. 66. 

49 C.J. fp 1310 note 23. 

Similmfly defined 

Able to be done.—^Fort Sumter Ho¬ 


tel V. South Carolina Tax Commi s- 
sion, 21 S.B.2d 393, 396, 201 S.C. 50. 

13. Tex.—Holyfield v. State. 63 S-W. 
2d 386, 388, 124 Tex.Cr. 422. 

W.Va.—^Beech Fork Coal Co. v. Po- 
cahontas Corporation, 162 S.B. 785, 
788, 109 W.Va 39. 

38 C.J. p 1310 note 24. 

14. 111.—'People V. Errant, 82 N.E. 
271, 274, 229 Hl. 56—Staley v. En- 
field Tp. Higrhway Comrs., 214 111. 
App. 403, 410. 

15. 111.—People V. Errant, 82 N.E. 
271, 274, 229 HI. 66. 

49 C.J. p 1310 note 21. 

16. N.C.—^Mayo v. Thlgrpen, 11 S.B. 
1052, 107 N.C. 63. 

Tex.—^Morgan v. State, 120 S.W.2d 
1063, 1064, 186 Tex.Cr. 402—Ex 
parte Williams, 79 S.W.2d 325, 326, 
128 TexCr. 148. 

17. Tex.—^Morgan v. State, 120 S.W. 
2d 1063, 1064, 136 Tex.Cr. 402— 
Ex parte Williams, 79 S.W.2d 326, 
326, 128 Tex.Cr. 148. 

Slmilavly defined 

Admitting of use.—Mayo v. Thig- 
pen, 11 S.B. 1062, 107 N.C. 63. 

18. TT.S.—^The Zeller No. 12, 68 F. 
Supp. 795, 798. 

19. C ^.—JEteedy v, Smith, 42 Cal. 
245, 251. 

lowa—Gifford v. New Amsterdam 
Casualty Co., 248 N.W. 236, 236. 
216 lowa 23. 

N.Y.—^Walbridge v. Brooklsm Trust 
Co., 128 N.Y.S. 686, 690, 143 App. 
DiV. 502. 

20. Conn.—Grilmartin v. D- & N. 
Transp. CC., 193 A. 726, 728, 729^ 
123 Conn. 127, 113 A.L.R. 1322. 

21. lowa— Grifford v. New Amster¬ 
dam Casualty Co., 248 N.W. 235, 
236, 216 lowa 23. 
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tical ;’’22 it may or may not be synonymous 
with “possible” see ante p 245 note 17. 

It bas been compared witb, or distmgnisbed from, 
^'convenient” see 18 C.J.S. p 38 note 10, “reasona- 

ble,”23 and "reqmsite.”24 

The Word "practicable” is freqnently nsed in stat- 
utes, bnt not always witb tbe same meaning as dis- 
cnssed in tbe C.J.S. title Statntes § 338, also 49 C.J. 
p 1309 note 10, 

As employed in tbe bankruptcy act, tbe term is 
deflned in Bankruptcy § 822 a, and as nsed in stat- 
utes regulating tbe carxiage of certain dangerons 
substances on vessels transporting passengers see tbe 
C.J.S. title Sbipping § 179, also 58 C.J. p 531 
note 26. 

Practicable precaufion, A pbrase commonly de- 
fined as meaning tbat tbe act or responsibility is 
capable of being done or accomplisbed with avail- 
able means or resources, or tbat tbe act is capable 
of being performed, put into practice, or possible of 
being accomplisbed, executed, or performed, and 
tbat, by tbe exercise of ordinary, reasonable care 
and caution, it is possible to avoid tbe eommission 
of a wrongdoiQg,26 sueb as by tbe use of reasonable 
precaution a personas life bas been saved or an ac¬ 


cident bas been avoided.^® 

Other phrases employing tbe word "practicable” 
are set out in tbe note,27 

PRACTIOABLT. An adverb meaning in a prac¬ 
ticable manner.28 It bas been distinguisbed from 
"immediately” see 42 C.J.S. p 392 note 10. 

FBACTIGAL. It bas been said tbat tbe word is not 
a technical legal term,2 9 and tbat it does not neces- 
sarily mean tbat whicb is pbysieally possible or 
mecbanically practicable. 2 8 'Tractical” is defined 
as meaning feasible;^! practicable; 22 capable of 
being done or accomplisbed ;33 fit for doing;24 tbat 

wbicb is possible of reasonable performanee, inelud- 
ing tbe element of reasonable saf ety under tbe exist- 

ing eircumstances.25 

It is furtber defined as meaning efficient ;28 rea¬ 
sonable ;27 valuable for use;28 trained by, or de- 
rived from, experience or practice; bence, skilled 
in tbe application of means in attaining particular 
ends, experienced.29 

“Practical” bas been beld synonymous witb "prac¬ 
ticable” see ante note 22u 

Phrases employing tbe word are set out in tbe 
note.’*® 


22. Mo.—^Klohr v. Bdwards, App., I 
94 S.W.2d 99, 104. 

S.G.—Woody V. Soutli Carolina Pow¬ 
er Co.. 24 S.EL2d 121, 202 S.C. 73. 
49 C.J. p 1310 note 25. 

23. Ohio.—Wheeling, etc., B. Co. v. 
Toledo R., etc,, Co., 14 Ohio dr.Ct., 
N.a, 321, 324, 33 Obio Cir.Ct. 303.' 

24. Cal.—^Inta^llata v. Shipowners 
& Merchants Towboat Co., 159 P. 
2d 1, 11, 26 Cal.2d 365. 

25. UjS.—C onnor v. Wheeler, D.C. 
Pa., 77’P.Supp. 875, 879—^Bowles v. 
Weitz. D.O.Pa., 64 F.Supp. 829, 833, 
834—^Bowles v. Pechersky, D.C. 
Pa., 64 F.Supp. 641, 646—^Bowles v. 
Hagreal, D.C.Pa., 64 F.Supp. 294, 
297. 

Similarly deflaed 

*'Practicable precaution** means 
that the act is capable of being: done 
or that performanee is possible and 
that by the exercise of ordinary, rea¬ 
sonable care and caution, it is possi¬ 
ble to. avoid the eommission of a 
wrongdoingr.—-Woods v. Cobleigrh, D. 
C.N,H., 75 F.Supp. 126, 130. 

Feaslble, lalr, convenient 
The term “practicable precaution** 
does not mean possible, but means 
feasible, falr, and convenient; that 
it is capable of being: done with the 
exercise of reasonable care, inquiry 
or caution.—Bowles v. Ward, D.C. 
Pa., 65 F.Suprp. 880, 890. 

26. U,S.—^Bowles V. Weitz, D.C.Pa., 


64 P.Supp. 829, 833, 834—^Bowles v. 
Pechersky, D.C.Pa., 64 F.Supp. 
641, 645—^Bowles v. Hag:eal, D.C. 
Pa., 64 P.Supp. 294, 297. 

27. -PhrasM 

(1) **As soon as practicable** see 6 
O.J.S. p 784 notes 50—65. 

(2) **Reasonably practicable** syn- 
onymous with **possible'* see ante 
p 245 note 19. 

C3) Additional phrases as to whlch 
more recent adjudicatlons have not 
been found see 49 C.J. p 1310 notes 
27-41. 

28. 111.—Streeter v. Streeter, 43 111. 
155, 165. 

29. Tex.—^Bell Pub. Co. v. Garrett 
Engineering: Co.. 170 iS.W.2d 197, 
204. 141 Tex. 61. 

30. S.C.—Woody v. South Carolina 
Power Co., 24 S.E.2d 121, 124, 202 
S.C. 73—^Locklear v. Southeastern 
Staffes, 8 S.E.2d 321, 324, 193 S.C. 
309. 

31. Mo.—CorpTLB Jnzls clted in 
Rlohr V. Edwards, App., 94 S.W. 
2d 99, 104. 

S.C.—^Ingram v. Hug:hes, 169 S.E. 

426, 429, 170 S.C. 1, 87 A.L.R, 1325. 
Vt.—Moore v. Wilder, 28 A. 320, 321, 
66 Vt. 33. 

32. S.C.—^Ingram v. Hughes, 169 'S. 
B. 42’5, 429, 170 S.C. 1, 87 A.L.R. 
1326. 


33. Mo.—^Klohr v. Edwards, App., 
94 S.W.2d 99, 104. 

34. N.C.—^Hanes v. Southern Public 
■ Utilities Co., 131 S.E. 402, 406, 191 

N.C. 13. 

35. S.C.—Woody v. South Carolina 
Power Co., 24 S.E.2d 121, 124, 202 
S.C. 73—^Locklear v. Southeastern 
Stages, 8 S.E.2d 321, 324, 193 S.C. 
309. 

36. N.C.—Smith v. Oharlotte Elec¬ 
tric Ry. Co., 92 S.B. 382, 384, 173 
N.C. 489. 

37. Vt.—^Moore v. Wilder, 28 A. 320, 
321, 66 Vt. 33. 

38. N.C.—'Smith v. Charlotte* Elec¬ 
tric Ry. Co., 92 S.B. 382, 384, 173 

. N.C. 489. 

39. Tex_.—^Bell Pub. Co. v. Garrett 
Bngineerlng Co., 170 S.W.2d 197, 
203, 141 Tex. 61. 

40. Phrases 

(1) “Practlcal agn:'iculture’* ‘deflned 
see Agrlculture § 1. 

(2) “Practical fender*' see the C.J. 
S. title Street Rallroads § 196, also 
49 C.J. p 1310 notes 49, 60, and 60 
C.J. p 381 notes 8-16. 

(3) “Practical mechanic** see 67 C. 
J.S. p 480 note 13. 

(4) ‘*Practical suspensoid** deflned 
see Mines and Minerals § 3 h. 

(6) “Practical use** is any use, 
whether by way of experiment or 
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Eeasonably;^! veiy iiearly.'*^ 

PEAOTICANTE. In Spanish law, one exereising 
the profession of a minor snrgeon.'*® 

PEAOTICE. 

As a noun. In its ordinaiy and popular sense, 
"practice” is not a teehnical legal word,-^^ and its 
meaning varies widely and depends veiy mneb on 
the connection in which it is nsed>® Standing alone 
the word is vague, and its outline becomes definite 
only when associated with other definite ideas, 
and eonsidered generally, without regard to con- 
text, the term is not capable of nsefni eoustmc- 
tion,^^ and anything may be asserted of it.^® How- 
ever, it has been said that in its ordinaiy and popu¬ 


lar sense it has a readily comprehensible and com¬ 
prehensive meaning.50 

^^Rractiee” ordinarily implies nniformity and con- 
tinuity,®! and does not denote a few isolated acts,®- 
and uniformity and universality, general notoriety 
and acquiescence, must charaeterize the aetions on 
whieh a praetice is predi6ated.53 In a broad sense 
‘^practice” may include inaction or failure to act, 
as well as affirmative action.54 

The Word “praetice^’ is variously defined as mean¬ 
ing custom;55 usage;56 habit;57 deed;58 action;69 
habitual action; habitual way or mode bf action;®^ 
performance;®! habitual performance ;.®2 a con- 
tinued and habitual performance of aets.®^ 


otherwlse.—^Rice v. Garnhart, 34 Wis. 
453, 467, 17 Am.R. 448. 

(6) Additional phrases as to whlch 
more recent adjudlcatlons have not 
been found see 49 G.J. p 1310 notes 
61-67. 

41. Colo.—^Beeler v. People, 146 P. 
762, 765, 58 Colo. 451. 

Phrases 

(1) “Practlcally woi^ess'* nreans 
actually, not theoretlcaJly, worthless. 
—^Thompson v. American State Bank 
of Detroit, 239 N.W. 373. 374, 266 
Mich. 245. 

(2) . Other phrases as to Vrhich 
more recent adjudlcatlons have not 
been found see 49 CJ. p 1311 zibtes 
63-70. 

42. Sask.—^Melvre v. Stelne. 6 Sask. 

L.. 335, 337. 2 Dona.Ii.R. ,106. 21 
West.L..R. 687. . 

43- Puerto Rice.—^People, v. Pajardo, 
16 Puerto Rico 760, 762. 

44. U.S,—MeComb v. C. A. Swanson 
& Sons, D.C.Neb., 77 P.Supp. 716, 
734. 

45. Tex.—^Missourl-Kansas-Texas R. 
Co. of Texas v. Ashlock, CivA.pp., 
136 S.W.2d 943, 944. 

Legral signlflcation see Infra p 472 
note 2. 

48. U.S.—^Baltimore & O. R. Co. v. 
U. S., IlL, 48 S.Ct. 520, 622, 277 U. 
S. 291, 72 L.Ed. 885. 

S.C.—State V. Blackwell, 13 S.11.2d 
433, 43.4, 196 S.C. 313. 

47- U.S.—Mlssouri Pac. R. Qo. v. 
Norwood, D.CArk., 42 P.2d 765, 
769. 

48. U.S.—^Baltimore & O. H. Co, v. 
U. S., IlL, 48 S.Ct. 520, 622, 277 U. 
S. 291, 72 L.Bd. 886—^Mlssouri Pac. 
R. Co. V. Norwood, D.CAjrk., 42 
P.2d 766, 769. 

49. U.S.—^U. S. V. Pennsylvanla R. 
Co., Pa., 37 S.Ct. 96, 101, 242 U.S. 
208, 228, 41 L.Ed. 261—Mlssouri. 
Pac. R. Co. V. Norwood, I>.C.Ark., 
42 P.2d 765, 769. 

50. U.S.—^MeComb v. C, Al. Swanson 


& Sons, D.C.Neb., 77 F.Supp. 716, 
734. 

51. U.S.—^Wells Lamont Corp. v. 
Bowles. Bm.App., 149 P.3d 364, 366. 

Vt.—Sanborn v. Weir, 113 A. 228, 
231, 96 Vt. 1. 

52. Vt.—Sanborn v. Welr, supra. 

49 C.J. p 1311 note 96. * 

53. U.S.—MeComb v. C. A. Swanson 
& Sons, D.C.Neb., 77 P.Supp. 716, 
734. 

54. Wash,—State ex rei. Public 
Utility* DXst. No. 1- of Okanog:an 
County V. Department of Public 
Service, 160 R2d 709. 715, 21 Wash, 
2d 201. 

55- Del.—^Keatley v.' Grand Prater- 
nlty, 78 A. 874, 876, 25 Del. 267. 
Md.—^West V. Sun Cab Co., 164 A. 

100, 103, 160 Md. 476. 

Tex.—Missourl-Kjansas-TeXas R. Co. 
of Texas v. Ashlock, Civ.App., 136 
S.W.2d 943, 944. 

Wash.—State ex rei. Public Utility 
Dist. No. 1 of Okanoffan. County v. 
Department of Public Service, 160 
P.2d 709, 715, '21 Wash.2d 201. 

49 C.J. P 1311 note 81.' 

56. Ky.—Qolumbia L. ' ihs.^ ^p. v. 
Tousey, 153 S.W. 7,67, 769r '162 Ky. 
447. 

49 C.J. p 1311 note 94. 

Slmllarly expressed 
Custom or usagre; a customary 
usagre.—^Wells Lamont Corp. v. 
Bowles, Em.App.. 149 F.2a 364, 366. 

57. DeL—^Keatley Grand Frater^' 

nlty, 78 A. 874, 875, 26 Del. 267, 

Md.—West V. Sun Cab Co., 154 A. 

100, 103, 160 Md. 476. 

Wash.—State ex rei. Public Utility 
Dist. No. 1 of Okanogran. County v. 
Department of Public Service, 160 
P.2d 709, 715, 21 Wash.2d 201. 

49 ajr. p ISll note 86. 

5a Ky.—Columbia L. Insi Co. v. 
Tousey, 153 S-W. 767, 769, 162 Ky. 
447. 

59. Hawaii.—^U. S. v. A Lot of Siik, 

4 Hawaii Fed. 113, 126. 
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Ky.—Columbia L. Ins. Co. v. Tousey, 
153 S.W. 767, 769, 152 Ky. 447. 

60. Md.—West V. Sun Cab Co., 164 
A. 100, 103, 160 Md. 476. 

Slzoilarly defined 

(1) Prequent, repeated, or custom¬ 
ary action. 

IlL—Kaeseberff v. Ricker, 177 IlL 
App. 627, 629. 

Mo.—Marker v. Cleveland, 252 S.W. 
96, 96, 212 Mo.App. 467. 

(2) Often repeated or customary 
action.—Columbia Life Ins. Co. v. 
Tousey. 163 S.W. 767, 769. 152 Ky. 
447. 

(3) Method of action; the action 
of doingr something; something done 
constantly or usually.—West v. Sun 
Cab Co., 164 A. 100, 103, 160 Md. 476. 

61. Md.—West V. Sun Cab Co., su¬ 
pra. 

49 CJ. p 1311 note 88. 

62. Mo.—^Marker v. Cleveland, 262 
S.W. 96, 96, 212 Mo.App. 467, 

N.T.—^People v. Devinny, 3^26 N. 
E. 643, 545, 227 N.T. 397. 

S.C.—State V. Blackwell, 18 S.E.2d 
433, 434, 196 S.C. 313. 

Slmilarly defined 

(1) A successlon of acts of a sim- 
Uar klnd.—^Marker v. Cleveland, 252 
S.W, 96, 96, 212 Mo.App. 467—49 C. 
J. p 1311 note 93. 

(2) Somethlngr habitually and uni- 
formly performed.—Wells Lamont 
Corp. V. Bowles, Em.App., 149 F.2d 
364, 366. 

(3) An actual performance habit¬ 
ually or customarily engaeed in. — 
MeComb V. C. A. Swanson & Sons, D. 
C.Neb., 77 F.Supp. 716, 734. 

(4) Regular conduct.—^Keatley v. 
Grand Fratemity, 73 A. 874, 876, 25 
Del. 267. 

(6) Somethlng done or left un- 
done, with a degrree of regularity, 

not occasionally or sporadically._ 

State ex rei. Public Utility Dist No. 

1 of Okanosan County v. Department 
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The terin is also defiiied as meaning exercise,®^ 
operation;®® proceeding;®® execution; working.®^ 

The Word “praotice” is further defined as mean¬ 
ing the application of Science or knowledge to the 
wants of men in the recurring incidents of lif e, as, 
in the practice of law or medicinej®^ the exercise 
of any profession,®^^ as the practice of medicine or 
professional bnsiness.'^^ 

In an entirely different sense the word '^ractice’^ 
means artifice, treacheiy, a plot, a stratagem.^^ 

The plural, ^^practices,” means a snccession of 
acts of a similar kind or in a like employment.*^® 

As a verhj the vord “practice” is defined as mean¬ 
ing to do, to perform;’^^ to act or exercise;^® to 
cany on;*^® to make a practice of;*^^ and, in a 
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somewhat difiEerent sense, to apply, as a theory, to 
real lifeJ® 

Practicing. The habitnal doing of certain things, 
the doing of an act more than once.*^® 

Comparisons and distinctions. The word “prac¬ 
tice,” as a notm, has been held equivalent to or syn- 
onymous with, “conrse of action” see 20 C.J.S. p 
1304 note 16, “custom” see Cnstoms and Usages § 
1, “mode” see 58 C.J.S. p 839 note 35, and “usage.”®® 
It has been distingnished from “art” see 6 C.J.S. p 
772 note 17. 

As a verb, the word “practice” has been held syn- 
onymoTis with “engage” see 30 C.J.S. p 247 note 66. 

Phrases employing the word “practice” are set 
out in the note.®^ 


of Public Service, 160 P.2d 709. 716, 
21 Wash.2d 201. 

64. Hawaii.—U. S. v. A Lot of Sllk. 
4 Hawaii Ped. 113, 126. 

Simllarly defined 

Frequent and repeated exercise In 
any matter.—^Mlssourl Pac. R. Co. v. 
Norwood, D.C.Ark., 42 F.2d 765, 769. 

65. Ky.—Columbia L. Ins. Co. v. 
Tousey, 153 S.W. 767, 769. 162 Bly. 
447. 

Md.—West V. Sun Cab Co., 154 A. 
100, 103, 160 Md. 476. 

66. Bly.—Columbia L. Ins. Co. v. 
Tousey. 163 S.W. 767, 769, 162 Ky. 
447. 

Simllarly defined 

Process of accomplisblngr or car- 
rying out.—U. S. v. A Lot of Silk, 4 
Hawaii Fed. 113, 125. 

67. Md.—West V. Sun Cab Co., 154 
A 100. 103, 160 Md. 476. 

sa ni.— ^People V. Blue Mountaln 
Joe, 21 N.B. 928, 925, 129 IlL 370. 
49 C.J. p 1311 note 76. 

Simllarly ezpressed 

Actual performance or application 
of knowledge, distingruisbed from 
theory, profession, etc., especlally 
such actual performance habitually 
engaged in.—Columbia L. Ins. Co. v. 
Tousey. 153 S.W, 767, 769, 152 Ky. 
447. 

Performance or ezecntlon as op- 
posed to speculation or theory.—^U. 
S. V. A Lot of Silk, 4 Hawaii Fed. 
113, 125. 

69. Mo.—^Marker v. Cleveland, 262 
S.W. 95, 96. 212 Mo.App. 467. 

49 C.J. P 1311 note 76. 

70. Mo.—^Marker v. Cleveland, su¬ 
pra. 

71. Mo.—^Marker ▼. Cleveland, su¬ 
pra. 

72. U.S.—U. S. V. A Lot of Silk, 4 
Hawaii Fed. 113, 126. 


73. Md.—^West V. Sun Cab Co., 164 
A. 100, 103, 160 Md. 476. 

49 C.J. P 1812 note 10. 

74. N.J.—^Blumberg v. State Bd. of 
Medical • Bxaminers. 115 A 439, 
440, 96 N.J.Law 331. 

S.C.—State V. Blackwell, 13 S.B.2d 
433, 434. 196 S.C. 313. 

Wash.—State ex rei. Laughlin v. 
Washington State Bar Ass'n. 176 
P.2d 301, 309. 26 Wash.2d 914. 
Simllarly defined 

(1) To do or perform often, cus- 
tomarlly, or habitually.—State ex 
rei. Laughlin v. Washington State 
Bar Ass'n, supra. 

(2) To do or perform frequently, 
customarily, or habitually.—State v. 
Bryan, 4 S.B. 622, 623. 98 H.C. 644. 

(3) To do frequently, habitually, 
customarily.—Gaul v. HofCman, 5 Pa. 
Co. 365. 

(4) To perform by a succession of 
acts, as to practice gramlng.—State 
V. Bryan, supra. 

(6) "Customarily performing 

acts/'—State v. Blackwell, 13 S.E,2d 
433, 434, 196 S.C. 313. 

76. S.C.—State v. Blackwell, 13 S.E. 

2d 433, 434, 196 S.C. 313. 

Wash.—State ex rei. Laughlin v. 
Washington State Bar Ass’n, 176 
P.2d 301, 309. 26 Wash.2d 914. 
Simllarly defined 

(1) To exercise a calling or pro¬ 
fession.—People V. Blue Mountain 
Joe, 21 lsr.E. 923, 925, 129 111. 370. 

(2) To exercise, as a profession, 
trade, art, etc.—State v. Bryan, 4 S. 
B. 622, 623, 98 N.C. 644. 

(3) To exercise or follow a pro¬ 
fession or calling, as one’s usual 
buslness to gain a livelihood.—^Jack- 
son V. Hough, 18 S.B. 676, 677, 38 W. 
Va. 236. 

(4) To exercise, follow, or work at, 
as a profession, trade, art, etc.; as, 
to practice law or medicine.—State 
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ex rei. Laughlin v. Washington State 
Bar Ass'n, 176 P.2d 301, 309, 26 
Wash.2d 914. 

76. S.C.—'State v. Blackwell. 18 S.E. 
2d 433, 434, 196 S.C. 313. 

Wash.—State ex rei. Laughlin v. 
Washington State Bar Ass'n, 176 
P.2d 801. 309, 26 WaBh.2d 914. 
Simllarly defined 

To carry on in practice, or repeat¬ 
ed action.—State v. Bryan, 4 S.E. 
522, 623, 98 N.C. 644. 

77. Wash.—State ex rei. Laughlin 
V. Washington State Bar Ass’n, 
176 P.2d 301. 309, 26 Wash.2d 914. 

78. N.C.—State v. Bryan, 4 S.B. 622, 
623, 98 N.a 644. 

79. N.T.—People r. Lee, 272 N.T.S. 
817, 820, 161 Misc. 431. 

80. D.C.—U. S. Shipping Board 

Emergency Fleet Corporation v. 
Levensaler, 290 F. 297, 300. 63 App. 
D.C. 322. 

81. Phrases 

(1) "Practice a calling” see 12 C. 
J.S. p 887 note 69. 

(2) "Practice a profession;” to 
hold oneself out as following that 
profession as a calling, as one’s 
usual business.—Beaver Brook Re- 
sort Co. V. Stevens, 230 P. 121, 122, 76 
Colo. 131. 

By Corporation withiu prohibitory 
statute see Corporations S 9®®- 

(3) "Practice dentistry” see 
Physlclans and Surgeons § 1. 

(4) “Practice of architecture” see 
Architects § 5. 

(6) "Practice of law” discussed 
generally see Attorney and Client § 
3 g; and speciflcally wlthin a stat¬ 
ute prohibiting corporations from 
practicing law see Corporations § 
956 b. 

(6) "Practice of medicine” see 
Physicians and Surgeons § 1. 

(7) "Practice of pharmacy” see 
Druggists S 1 fi- 
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Practice and Procednxe in Law 

The word "practice,” as nsed in the law, is some- 
times referred to as being a technical tenn,^^ but 
the word "procedure,” as a legal term, is so broad 
in its signification that it is seldom employed as a 
term of art,S3 and it is not well nnderstoodjS^ and 
is difficult to describe or define.^® 

Together, the words "practice” and "procedure,” 
in a larger sense, and as nsed in law,8 6 mean or in¬ 
clude the mode of proceeding by which a legal righf 
is enforeedjS'^ as distingoished from the substantive 
law which gives or declares the right.ss The words 
‘practice” and "procedure,” separately, have this 
same signification. ^T^ractice” is defined as mean- 
ing the mode of proceeding by which a 1^1 right 
is enforeed,89 as distingoished from the law which 
gives or defines the right and "procedure” is 


likewise defined as meaning the modes of conduet of 
litigation and judicial business, as distingoished 
from the branch of the law which gives or defines 
rights.9l 

It is difficult to determine from the adjudicated 
cases whether the term "practice” covers matters 
which are included in the meaning of the word 
“procedure,” or whether the term '^rocedure” in- 
eludes soch matters as are within the scope of the 
word "practice.” It has been said that "practiee” 
is broad enough to cover ali matters of judicial 
procedure, 32 but it also has been said that the word 
“procedure,” as generally defined, 33 includes in its 
meaning whatever is embraced by the three techni- 
cal words “pleading,” “evidence,” and ‘practice,”2^ 
and “practice” in this sense means those legal rules 
which direct the course of proceeding to bring 


(8) “Practice of surgery*' see 
Physicians and Sursreons $ 

(9) Other phrases employing the 
word “practice” as a noun and as to 
which more recent adjudications 
have not been found see 49 C.J. P 
1311 notes 98-9, and phrases employ- 
ing: the word “practice” as a verb 
and as to which more recent adjudi¬ 
cations have not been found see 49 C. 
J. p 1316 notes 69-80. 

sa. U.S.—Kellman v. Stoltz, B.a 
lowa, 1 P.R.B. 726, 728. 

Cal.—^People v. Aguinaldo, 39 P.2d 
505, 506, 3 Cal.App.2d 254. 

La.—Geddes & Moss Undertaking & 
Embalmingr Co. v. First Nat. Life 
Ins. Co., App., 177 So. 818, 821. 

50 C.J. P 425 note 68. 

83. U.S.—^Kellman v. Stoltz, B.C, 
lowa. 1 P.R.D. 726, 728. 

La.—^Washingrton Nat. Ins. Co. v. Mc- 
Lemore, App., 163 So. 773, 776. 

50 C.J. p 435 note 66. 

“Procedure” defined erenerally see 
post. 

84. U.S.—Kellman v. Stoltz, D.C. 
lowa, 1 P.R.D. 726, 728. 

50 C.J. p 425 note 65. 

85. CaL—^People v. Weatherford, 
App., 160 P.2d 210, 218. 

88. Cal.—Woodward v, Southern 
Pac. Co., 94 P.2d 1028, 1032, 35 Cal. 
App,2d 130—^King- v, Schumacher, 
89 P.2d 466, 472. 32 CaLApp.2d 
172. 

87. Cal.—Woodward v. Southern 
Pac. Co.. 94 P.2d 1028, 1032, 35 
CalA.pp.2d 130—^Eing: v. Schu¬ 
macher, 89 P.2d 466, 472. 32 Cal. 
App.2d 172. 

Chio.—^Mahoningr Valley Ry. Co. v. 
Santoro, 112 N.E. 190, 191, 93 Ohio 
St. 53—^Snow V. Cincinnati St. Ry. 
Co., 76 N.B.2d 220, 222. 80 Ohio 
App. 369. 

Wash.—State v. Pavelich, 279 P. 
1102, 1103, 163 Wash. 379. 


Slmilaxly expressed 

(1) The mode of proceeding and 
the formal steps by which a le^al 
rig-ht is enforced. 

lowa.—^Bascom v, District Court of 
Cerro Gordo County, 1 N.W.2d 220, 
222. 231 lowa 360. 

Mass.—^Dugrgan v. Ogrden, 180 N.E. 
301, 302, 278 Mass. 432, 82 A.L.R. 
766, 

(2) The forma for enforclng rigrhts 
as distinguished from the law which 
creates, defines, and protects rlghts. 
lowa.—^Bascom v. District Court of 

Cerro Gordo County, supra. 

Mass.—Dugrgan v..Ogden, supra. 

88. Cal.—Woodward v. Southern 

Pac. Co., 94 P.2d 1028, 1032, 35 Cal. 
App.2d 130—Klngr v. Schumacher, 
89 P.2d 466, 472. 32 CaLApp.2d 172. 

89. Utah.—Corpus J&zls quoted Iu 
Lyte V. District Court of Salt Lake 
County, 61 P.2d 1259, 1261, 90 Utah 
369 

49 C.J. P 1812 note 17. 

Slmilarly 

(1) The mode and order of proce¬ 
dure in obtainlngr compensation for 
an injury by action or suit in the le- 
grally established courts, from the 
Inception of such suit until it ends 
in the final determlnation of the 
court of last resort.—Fleischman v. 
Walker, 91 111. 318, 320—^Universal 
Credit Co. v. Antonsen, 22 N.E.2d 
790. 793. 301 IllAjpp. 334. 

(2) The method of conductlng: lit- 
ig'ation involving* rlghts and cor- 
respondin? defenses.—Cates v. Heff- 
eman, 18 So.2d 11, 15, 154 Fla. 422 
—Skinner v. City of Eustis, 2 So.2d 
116, 147 Fla. 22, 135 A.L.R. 869, 

90. Utah.—Corpus Jnxls Q.noted lu 
Lyte V. District Court of. Salt Lake 
County, 61 P.2d 1269, 1261, 90 Utah 
369. 

19 C.J. p 1812 note 18. 

91. Cal.— Corpus Jtirls dted lu 

471 


Intagliata v. Shipowners & Mer- 
chants Towboat Co., App., 151 P.2d 
133, 139. 

50 C.J. p 426 notes 71, 72. 

Slmilarly ezpressed 

(1) The method or manner of go- 
ing ahead In conductingr a suit to 
enforce a right as distinguished 
from definition of a right.—Corpus 
Juris dted lu Intagllata v. Shipown¬ 
ers & Merchants Towboat Co., Cal. 
App., 151 P.2d 133, 139—50 C.J. P 
425 note 68. 

(2) The methods of conducting lit¬ 
igation and judiciai proceedings.— 
People V. Weatherford, CaLApp., 160 
P.2d 210, 218—60 CLJ. p 426 note 71 
Ca]. 

92. Yt —Johnson v. Smith, 62 A. 9, 
10, 78 Vt. 146, 2 L.RA.,N.S., 1000. 

93. Cal.—People v. Aguinaldo, 39 P. 
2d 505, 506, 3 CalApp.2d 254. 

50 C.J. p 425 note 67. 

94. * U.S.—^Kellman v. Stoltz, D.C. 
lowa, 1 F.R.D. 726, 728. 

Cal.—^People v. Aguinaldo, 39 P.2d 
505, 506, 3 CaLApp.2d 254. 

111.—^Hunt V. Rosenbaum Grain Cor¬ 
poration, 189 N.B. 907, 911, 865 111. 
504. 

Da.—Geddes & Moss Undertaking & 
Embalming Co. v. First Nat. Life 
Ins. Co., App.. 177 So. 818, 821— 
Washington Nat. Ins. Co. v. Mc- 
Lemore. App., 168 So. 773, 775. 

50 C.J. P 425 note 68. 

SSmllarly expressed 

(1) “It includes whatever is meant 
by the three technical words, ‘plead¬ 
ing, evidenee, and practice,' aud per- 
haps nothing more.”—Kansas City v. 
0'Connor, 36 Mo.App. 594, 598. 

(2) If the word “procedure” Is to 
be given Its wldest signlficance, it 
would include the whole of the case, 
including pleading, evidence, and 
practice.—Commonwealth v. Hamil- 
ton, 74 Pa.Super. 419, 423. 
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parties into tlie conrt and the conrse of the conrt 
after they are bronglit in.®® 

‘Tractiee and procednre” is that which regulates 
the formal steps in an aetion or other judicial 
proeeeding;9® the conrse of procednre in eonrts; 
the form, manner, and order in which proceedings 
have been and are accnstomed to be had; the form, 
manner, and order of condncting and carrying on 
snits or prosecntions in the eonrts throngh their 
varions stages, according to the principies of law, 
and the mles laid down by the respective eonrts.®'^' 
It has reference to the manner in which the power to 
adjudicate or determine is exercised,^^ and deals 
with writs, snmmonses, pleadings, affidavits, no- 
tices, motions, petitions, orders, trials, judgments, 
appeals, costs, and exeeutions.®® 


The word "practice,” as a legal word, has been 
given varions definitions, some in broader terms than 
otherSji and it is defined as meaning the form, man¬ 
ner, and order of condncting and carrying on snits 
or prosecntions in the eonrts throngh their varions 
stages, according to the principies of law, and the 
mles laid down by the respective eonrts;® the form, 
manner, and order in which proceedings have been 
and are accnstomed to be had;® the law which regu- 
lates the formal steps in an aetion or other proeeed-’ 
ing;4 the conrse of procednre in the eonrts,®* which, 
in a general sense, includes pleadings.® ^Tractice” 
refers to the mles adopted by every conrt to facili¬ 
tate the tfansactions of the bnsiness before it in a 
proper and orderly manner,^ and includes the form¬ 
ula by which jnrisdiction is first asserted and after- 
ward exercised in respect of any litigation in «11 


95. U.S.—KeHiuan v. Stoltz, D.C. 
lowa, 1 P.IL1>. 726, 728. 

111.—Hunt V. Rosenbaum Grain Cor¬ 
poration, 189 N.B. 907, 911, 355 111. 
504. 

La.—Washington Niat. Ins. Co. v. Mc- 
Lemore, APP., 163 So. 773, 775. 
TJtah.—^Lyte v. District of Salt Liake 
Ccmnty, 6X F.2d 1259, 1261, 90 Utah 
369. _ 

Va.—Commonwealth v. Huntingrton, 
138 S.E. 6^, 653, 148 Va. 97. 

Wis.—re Delmady's Estate, 27 N. 

W.2d 497, 498, 250 Wis. 389. 

49 C.J. p 1312 note 19 [a]. 

96. Cal.—^People v. Central Pac. R, 
Co., 23 'P. 303, 307, 83 Cal. 393. 

Ohio.—^Mahoninf Valley Ry. Co. v. 
Santoro, 112 N.B. 190, 191, 93 Ohio 
■St. 53—Snow V. Cincinnati St. Ry. 
Co., 75 N.B.2d 220, 222, 80 Ohio 
App. 369. 

Wash.—State v. Pavelich, 279 .P. 
1102, 1103, 153 Wajsh. 379. 

97- Ohio.—^Ma^oningr Valley Ry. Co. 
V. Santoro. 112 IST.K 190, 191, 93 
Ohio St. 53—Snow v. Cincinnati St. 
Ry. Co., 76 N.B.2d 220, 222, 80 Ohio 
App. 369. 

■Wash,—State v. Pavelich, 279 P. 
1102, 1103, 168 Wash. 379. 

98- Fla.—Sheldon v. Powell, 128 So. 
258, 263, 99 Fla. 782. 

99. Cal.—People v. Central Pac. R. 

Co., 23 P.* 303, 307, 83 Cal. 393. 
lowa-—^Bascom v. District Court of 
Cerro Gordo County, 1 N.W.2d 220, 
222, 231 lowa 360. 

Mass.—Dusrsan v. Ogrden, 180 K.B. 
301, 302, 278 Mass. 432, 82 AL.R. 
766. 

1- Fla.—Skinner v. City of 'Bustis, 
2 So.2d 116, 147 Fla, 22, 135 AD.R. 
359. 

Phrases employing the word '*prac- 
tice** in a lesral sense and as to which 
more receut adjudications have not 


been found see 49 C.J. p 1313 notes 
21-26. 

2. D.C.—^Helverlngr v. Continental 
Oil Co.. 68 F.2d 760, 763, 63 App.D. 
C. 6. 

111.—Hunt V. Rosenbaum GraJn Cor¬ 
poration, 189 H.B. 907, 911, 356 111. 
604—^Therens v. Therens, 108 N.B. 
712, 716, 267 Bl. 592. 

Neb.—Ooxpus Jhrls q,uotad la Rals¬ 
ton V. Tumer, 4 N.W.2d 302, 8.11, 
141 .Neb. 556. 

Utah.—Corpus Jnrls quoted la Lyte 
V. District Court of Salt Lake 
County. 61 P.2d 1269, 1261. 90 Utah 
369. 

49 C.jrrp 1312 note 16. 

SUmilarly dellaed 

(1) The form, manner, or order of 
institutlngr or conductlngr a ,suit or 
other judicial proceedingr through its 
successive stages to the end in ac- 
cordance with the rules and princi¬ 
pies laid down by law or by the reg- 
ulations and precedents of the 
courts.—Woodward v. Southern Pac,' 
Co., 94 P.2d 1028, 1032, 85 Cal.App.2d 
130—King v. Schumacher, 89 P.2d 
466, 472, 32 Cal,App.2d 172. 

(2) The manner in which a case 
shall be conducted and tried from 
inception to conclusion.—^Helvering 
V. Continental Oil Co., 68 F.2d 760, 
753, 63 APP.D.C. 6. 

(3) ALL that relates to the manner 
and time in which a case shall be 
conducted and tried, from its incep¬ 
tion to llnal judgment and exeeution. 
—^Mack V. Carter, 183 So. 478, 479, 
133 Fla. 313—49 aJ, p 1312 note 15 
[b]. 

3. Neb.—Oqxpns Juris qiuoted iu 
Ralston v. Turner, 4 N.W.2a 302, 
811, 141 Neb. 566. 

Utah.—Corpus JUrls q,uoted In Lyte 
V. District Court of Salt Lake 
County. 61 P.2d 1259, 1261, 90 Utah 
369. 

49 C.J. P 1312 note 14. 
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4. Or.—State v. Famham, 234 p. 
806, 810, 114 Or. 32—^In re MeCor- 
mick's Estate, 144 P. 425, 427, 72 
Or. 608. 

Utah.— Corpus Juris quoted in Lyte 
V. District Court of Salt Lake 
County, 61 P.2d 1259, 1261, 90 Utah 
369. 

Slmilarly defined 

(1) That which regulates the for¬ 
mal steps in an aetion or other judi¬ 
cial proceeding. 

Alaska—Currier v. Mihalcik, 5 Alas- 
ka 251. 258. 

Cal.—^In re Horrisonas Estate, 14 P. 

2d 102, 104, 126 CaJ.App. 604. 

111.—^Hunt V. Rosenbaum Grain Cor¬ 
poration, 189 N.B.. 907, 911, 365 
111., 604—^Hoffhian v. Paradis. 102 
N.B. 263, 254, 269 Hl. 111. 

(.2) Thai; which regulates the for¬ 
mal steps in a Judicial proceeding.— 
Lyte V. District of Salt Lake Coun¬ 
ty, 61 P.2d 1269, 1261, 90 Utah 369. 

(3) Additional definitions of simi- 
lar Import see 49 C.J. p 1312 note 16 
[a]. 

5. Neb.— Corpus Juris q.uoted In 
Ralston v. Turner, 4 N.'W.2d 302, 
311, 141 Neb. 666. ' 

Utah.— Corpus Juris quoted in Lyte 
v. District Court of Salt Lake 
County, 61 P.2d 1269, 1261. 90 
Utak 369. 

49 C.J. p 1312 note 1?. 

6. Neb.— Corpus Joris gp.oted in 
Ralston v. Turner, Neb,, 4 N.'W.2d 
802, 311, 141 Neb. 566. 

Utah.— Corpus Juris auoted In Lyte 
v. District Court of Salt Lake 
County, 61 P.2d 1269, 1261, 90 Utah 
869. 

48C.J. p 1812 note 13. . 

7. Utah.— Corpus Jutis quoted in 
Lyte V. District Court of Salt Lake 
County, 61 P.2d 1269, 1261, 90 Utah 
369. 

49 C.J. p 1312 note 19. 
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its phases, until it is finally completed-* It has been 
said that practice deals with writs, summonses, 
pleadings, affidavits, notiees, motions, petitions, 
ordei-s, trials, jadginents, appeals, eosts, and execu- 
tions.® 

Procedure is the maehinery for earrying on the 
suit,^® and it, includes pleading, proeess, ‘ eridence^ 
nnd practice,whether in the trial court or the ap¬ 
pellate court, or in the proeesses by ^hieh causes are 
canied to appellate courts for review, or in laying 
the foundation for such reyiew;^^ fact, procedure 
includes every step which may be takeii from the 
beginning to the end of a case.^^ Procedure is the 
means whereby the court reaches qut to restore 
lights and remedy wrongs,^^ and it has been said 
that it must never become more important than the 
purpose which it seeks to accomplish.^® 

Under some cireumstanees ^^raetice” and '^pro- 
cedure" are synonymous,^® but under other circum- 
stances the tenus are distinguisbable,^"^ "procedure” 


being the broader termes since it includes rules of 
evidence,^® and evideuce is generaUy regarded as a 
part of procedure, as stated in Evidenee § 1 and 
Criminal Law § 530. 

"Practice” has also been compared with, or dis- 
tinguished from, "pleading” see Pleading § 1. 

^Trocedure” has been held equivalent to, or syn- 
onymons with, "proeess” see the title Proces? 

§ 1, also 50 C. J. p MI note 7, and has been compai*ed 
with, or distinguished from, "form” see 37 C.J.S. 
p 113 note 48, "jurisdietion” see Courts § 15 c, 
"substantive law” see 52 C.J.S. p 1026 note 64, and 
"trial” see the C.J.S. title Trial § 1, also 50 C.J. p 
4i25 note 68 [d]. 

P^CTICO. In Spanish law, an experienced manj 
an expert.^o 

PRACTITIONEE. One who practiees; especially, 
one who exercises an art, Science, or profession, as 
law, medicine, or engineering.21 


at Neb.—Corpns JUris quoted in 
Ralston v. Tumer, 4 N.W.Sd 302, 
311, 141 Neb. 656. 

Utah.—Corpns Jturis anoted in Lyte 
V. District Court of Salt Lake 
County, 61 P.2d 1259, 1261, 90 Utali 
369. 

49 C.J. p 1313 note 20. 

9. Cal.—^In re Morrison*s Sstate, 14 
P.2d 102, 104, 126 Gal.App. 504. 

49 C.J. P 1312 note 16 CbL 
Matters inclnded 

The relative jurisdlctlons of the 
several courts;' the modes by which 
and the extent to which controver- 
sies may be transferred, for trial or 
for review, from one tribunal to an- 
other; and, where several transfers 
are allowed, the order of sequence in 
such transfers, are all included iii 
what Is called the practice of the 
courts.—Fleischman v. Walker, 91 
IlL 318, 320. 

10. Cal.—Woodward v. Southern 

Pac. Co., 94 P.2d 1028. 1032, 35 Cal. 
App.2d 130—Ringr v. Schumacher, 
89 P.2d 466. 472, 32 Cal.App.2d 172. 

Ohio.—Jones v. Brie R. Co., 140 N.H. 
366, 368, 106 Ohio 408. 

Plirases employlng* the word “pro¬ 
cedure'* in a legral sense and as to 
which more recent adjudlcatlons 
have not been found see 50 C.J. p 
436 notes 76, 76. 

11. Cal.—^Woodward v. Southern 

Pac. Co.. 94 P.2d 1028, 1032. 35 Cal. 
App.2d 130—Kinsr v. Schumacher, 
89 P.2d 466, 472, 32 CalA.pp.2d 172. 

Ohio.—Jones v. Erie R. Co., 140 N.E. 

366, 106 Ohio 408. 

60 C.J. p 426 note 70. . 

13- Cal.—Woodward v. Southern 

Pac. Co.. 94 P.2d 1028, 1032, 36 

Cal.App.2d 130—^Kinff v. Schu-. 


macher, 89 P.2d 466, 472, 32 Cal. 
App.2d 172. 

Ohio.—Jones v. Brie R. Co., 140 N.B. 

366, 106 Ohio*408. 

Similarly expressed 
“As to the term 'procedure* I con- 
ceive it to include those rules and 
I forms applicable in the adminlstra- 
tion of the remedies avallaUile in cas¬ 
es of invasions of primary rights of 
individuals in courts or other law- 
fully constituted'tribunal s and agen- 
cies. Such rules include both plead- 
Ingr and practice, Includlngr all rules 
'and forms which govern the parties, 
their counsel and the court through- 
out the progress of the case from 
the time of its Initlation until flnal 
Judgment and its exeeution. It in¬ 
cludes the subject of the burden of 
proof and its allocatlon, and in ap- 
propriate cases its shiftingr from 
party to party duringr the trial.**— 
Kellman v. Stoltz, D.C.Iowa, 1 P.R.D. 
726, 728. 

13. Mo.—^Klrksville v. Munyon, 91 
S.W. 67, 68, 114 Mo.App. 667. 

60 C.J. P 426 note 70. 

Similarly expressed 
The steps taken in an action or 
other legal proceeding.—^First Nat. 
Bank v. iSanford, 83 IlLApp. 58, 59. 

14. N.T,—Clark v. Kirby, 163 N.B. 
79. 82. 243 N.T., 295—In re Verly 
Bldff. Corporation, 35 N.T.S.2d 891, 
892, 264 App.Div. 886—^Tiogra Coun¬ 
ty General Hospital v. Tldd, 298 
N.T.S. 460. 474, 164 MIsc. 273. 

Or.—Sheppard v. Blitz, 163 P.2d 619, 
623. 177 Or. 601. 
gimilarly expressed 

(1) "Procedure** is the iudioial 
proeess for enforcing rights and du- 
ties recognized hy substantive law 
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and for justly administerlng redress 
for infraction of them.—Sibbach v. 
Wilson & Co., IlL, 61 S.Ct. 422, 426, 
312 U.S. 1, 86 Li.Ed. 479—Slms v. 
United Pacific Ins. Co., D.C.Idaho, 51 
P.Supp. 433, 435—Union Cent. Life 
Ins. Co. V. Sobelson, D.C.N.T., 46 P. 
Supp. 931, 932. 

(2) The Word is commonly op- 
posed to the sum of legal principies 
constituting the substance of the 
law, and denotes the body of rules, 
whether of practice or pleading, 
whereby rlghts are eifectuated 
through the successful applloation 
of the proper remedies.—^People v. 
Weatherford, CaLApp., 160 P.2d 210, 
218. 

15. N.T.—Clark v. Kirby, 163 N.B. 
79, 82, 243 N.T. 295—In re Verly 
Bl<Ur. Corporation, 36 N.T.S.2d 891, 
892, 264 App.Div. 885—Tloga Coun¬ 
ty General Hospital v. Tidd, 298 N. 
T.S. 460. 474, 164 Misc. 273. 

Or.—Sheppard v. Blitz, 163 P.2d 519, 
623, 177 Or. 501. 

16. N.J.—Morris v. Newark, 62 A. 
1005, 1006, 73 N.J.Law 268. 

50 C.J. P 426 note 68 [b]. 

17. Cal.—^Woodward v. Southern 
Pac. Co.. 94 P.2d 1028. 1032, 36 
CaLApp.2d 130—Klng v. Schu¬ 
macher, 89 P.2d 466, 473, 32 Cal. 
App.2d 172. 

18. III.—City of Chicago v. Wil¬ 
liams, 98 N.B. 666, 669, 264 111. 
360. 

60 C.J. P 425 note 68 [aL 

19. 111.—City of Chicago v. Wil¬ 
liams, supr£L 

80. Bscriche Diccionario^ 

21. Webster New InLD. 
“Practitioner** with respect to prae- 
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PBAD08. In Spanisli law, fields.22 
PE^. In Latin, before.^s 

PERCIPE. In practiee, an original writ, drawn np 
in the altemative, commanding defendant to do the 
thing required or show the reason why he has not 
done it.24 Al'&o, a paper addressed to the prothono- 
tary, entitled in the conrt ont of which the writ is 
to issne, dated the day of its filing, containbg with 
particnlarity the names of the parties, showing the 
form of the aetion, commanding, as its name de¬ 
notes, the issnanee of a writ of the kind and in the 
manner diiected, and signed by the attomey or by 
the party, if he conducts his suit alone. Mere form 
is not a determining factor, but the paper, whatever 
its form, must eontain a positive order to put the 
judicial machinery in motion.25 

The commencement of an aetion by prsscipe is 
discussed in Actions § 129 b (7), and the filing of a 
prsBcipe as the commencement of an aetion to stop 
the nmning of the statute of limitations is treated 
in Limitations of Actions § 265. The requirement 
of a praecipe for a transcript on appeal is treated in 
Appeal and Error § 1028 b* As a direction to the 
clerk of court to issue process see Proeess § 9. 

PE.£DIUM. Latin, in the civil law, land; an es- 
tate; a tenement; a piece of landed property.^^ 

PrcBdium dominans. In the civil law, the estate 
to which the Service is due; the rnling estate,^'^ 

PrcBdium serviens. In the civil law, an estate sub- 
ject to a privilege or Service an estate which 
suffers a servitude or easement to another estate; 
the servient tenement.^® 

PE^FEEEE PATEIAM UBEEIS EEO^EM DE¬ 
CET. See 49 C. J. p 1316 note 9. 

tice of medicine see Physicians 
and Surgreons § 1. 

A pxactltioxLer of a trade or pro- 
fesslon, within the contemplation 
of a grandfather clause. Is one who 
habltually holds himself out to the 
Public as such. and. althousrh the 
extent of his practlce is not control- 
lingr, it must be sufflciently regnlar. 
accordingr to the circumstances of 
the particular case.—State ex rei. 

Krausmann v. Streeter, 3S N.W.2d 
56 , 60 , 61, 226 Minn. 458. 

22. Cal.—Vemon Irr. Co. v, Los An- 
greles. 89 P. 762, 765, 106 Cal. 237. 

23. Conn.—Morford v. Peck, 46 
Ck)nn. 380, 385. 

24. Black Lbl>. 

25. DeL—Cajsey v. Southern Corpo¬ 
ration. 29 A2d 174, 177. 


PEJEMUNIRE. In English law, the name of an 
offense against the king and his govemment, al- 
though not subject to capital punishment.30 

PE.EPEOPEEA CONSILIA EAEO SXJNT PEOS- 
PEEA. See 49 C. J. p 1316 note 11. 

PE.8E:S0EIPTI0. In the Roman law, limitation.si 

Maxims. ^Tl-sescriptio^' as the first word of 
Tnaxima as to whieh there have been no recent ap- 
plications see 49 C.J. p 1316 notes 14r-16. 

PRffiSBNTAEE; PEiCSENTIA; PERSTAT; 
PB^SUMATDE; PEuaESTJMITTJE; PERTEXTU. 
As the first words of maxims as to which there have 
been no recent applications see 40 C.J. p 1316 notes 
17-22, 28, 29. 

FEiSSUMEEE. A Latin word consisting of '‘prae” 
and ''sumere.”®^ It signifies to take or assume a 
matter heforehand, without proof; to take for 

granted.33 

PEJSSUMPTIO. A Latin word meaning presump- 
tion. Also, intrusion, or the unlawful taking of 
auythiug.^’* 

PrcBsumptio juris et de jure. A presumption of 
law and of right; a presumption which the law will 
not suffer to be contradicted; a couclusive or ir- 
rebuttable presumption.35 It is sometimes written 
“presumptio juris et de jure.”®® 

Maxims. 'Trsesumptio” and ^‘praesumptiones” 
as the first words of maxims as to which there have 
been no recent appHcations see 49 C.J. p- 1316 
notes 23, 25-27. 

PE-ffiVENIEE. A Latin term meaning to come be- 

fore; to precede.®^ 

32. Conn.—^Morford v. Peck, 46 

Conn. 380, 385. 

**Pr8e" defined see ante note 23. 
‘'Sumere'* deflned see the C.J.S definl- 
tion Sumere, also 49 C.J. P 1340 
note 51. 

33. Conn.—^Morford V. Peck, 46 

Conn. 380, 385. 

34. Black L..D. 

35. Black Li.D. 

Applied IXL 

U.S.—Central Coal & Coke Co. v. 
Penny, Ark., 173 F. 340, 343, 97 
C.C.A 600. 

36. TJ.'S.—U. S. V. Chaves, N.M., 16 
S.Ct. 57. 62. 159 U.S. 452, 40 L.Bd. 
215—U. S. V. 2,184.81 Acres of 
Land in Sebastian, Crawford, and 
Franklln Countles, Ark., D.C.Ark., 
46 F.Supp. 681, 683. 

37. N.C.—^Luton v. Badham, 37 S.B. 


26. Black L.I>. 

See Easements § 1 d.v. 

27. Ala,—^Patterson v. Atlantic 

Coast Line R. Co., 81 So. 85, 90, 
202 Ala. 583. 

Ohio.—^Morgan v. Mason, 20 Ohlo 
401, 409, 55 Am.D. 464. 

28« Ala,—^Patterson v. Atlantic 

Coast Line R. Co., 81 So. 85, 90, 
202 Ala, 583. 

Ohio.—Morg-an v. Mason, 20 Ohlo 401, 
409, 55 Am.D. 464. 

29. Ala,—^Patterson v. Atlantic 

Coast Line R. Co., 81 So. 85, 90, 
202 Ala, 583. 

30. Black L.D. 

31. U.S.—Campbell v. Holt, Tex., 6 
S.Ct. 209, 210, 115 U.S. 620, 622, 29 
L.Ed. 483. 

S.C.—^Brock V. Kirkpatrick, 48 S.B. 
72, 79, 69 S.C. 231. 
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Prmjenio. To go before.®* 


PBMVEmRE—PBECARIOTJa 


PRAG-MATIOA. That portion of the Spanisli law 
wMeh is apart from tlie royal decrees and ordi- 

nances.39 

PEAQ-MATIOO. In Spanish law, a commentator 
or glossator of the laws.**® 

PBdAERlE. An extensive tract of level or rolling 
land, destitute of trees, covered with coarse grass, 
and usually characterized by a deep fertile soil;^^ 
a meadow^^ or tract of grass land, especially a sb- 
called natural meadow.^^ Wbile ‘‘prairie” bas been 
defined as meaning level grassy land,^^ it bas also 
been said tbat prairie land may be far from leveL^S 
Tbe definitions of tbe word as given by lexicograpb- 
ers are in accord witb its popular use.^® 

PBAISU Tbe expression of love and gratitude for 
benefits received;^^ especially tbe joyful tribute of 
gratitude or bomage rendered to tbe Divine Being; 
the act of glorifying or extolling tbe Creator; wor- 
sbip, often in song, in distinction from petition or 
confession.^* 

PEAXIS JUDIOXJM EST INTEEPEES LEGUM. 
See 49 C. J. p 1317 note 63. 

PEAT. Ask eamestly; beg; entreat; supplicate.^^ 

PEAYEE. A reverent petition to some divinity or 
object of worship.50 Prayer is alwaya worsbip, and 
is said to be a cbief part of worsbip.si 

In law a prayer is tbe request contained in a 
bili in equity tbat tbe court will grant the proeess. 


aid, or relief wbicb complainant desires, as stated in 
Equity § 215. Tbe prayer for relief in actions at law 
is treated in Plea-ding § 95; in admiralty actions see 
Admiralty § 119 <L In tbe Distiict of Columbia 
tbe Word “prayer’^ is colloquially used to denote an 
instruction offered by one of tbe parties, as stated 
in Federal Courts § 325. Eor otber references see 
Federal Courts §§ 128, 144^ the index to tbe title 
Appeal and Error, and consuit tbe Descriptive-Word 
Index. 

PEE. A prefix commonly used and understood as 
denoting a priority of time or place,and defined 
as meaning before, in front, in advanoe.53 

PEEAMBLE. A declaration of puipose;^^ an in- 
troduction or preface, as to a book, document, or 
tbe like; an introductory portion ;55 an introduc- 
tory or explanatory statement.®® 

Preambles are frequently employed in ordinances, 
and as an aid to tbe construction of ordinances are 
discussed in Municipal Corporations § 442 b. Pre¬ 
ambles are also employed in statutes and, in tbis 
connection, are defined in tbe C.J.S. title Statutes 
§ 1, also 59 C.J. p 1004 notes 89 [a], [b]. Tbe use 
of preambles is discussed ia Statutes § 65, also 59 
C.J. p 1004 note 89 [c], Tbe construction of a stat¬ 
ute by reference to tbe preamble is treated in Stat¬ 
utes § 349, also 59 G.J. p 1004 note 88-^ 1005 note 
93. See also Oonstitutional Law §§ 68 a, 71 a. 

PEECAEIO. In Spanish law, tbat wbicb is revoca- 
ble, as a loan, at tbe will of bim wbo makes it-®^ 

PEECAEIOUS. Uncertain; inseoure.®® 


143, 146, 127 N.a 96, 80 Am.S.R. 
783, 63 L..II.A. 337. 

38. N.T.—^Peverelly v. People, 3 
Park.Cr. 69, 69, 

39. Escriche Diccionario. 

40« Escriche IMcclonario. 

41. Ind.—Gardner v. Mann, 76 N.E. 
417, 418, 36 Ind.App. 694. 

Kan.—^Interstate Galloway Cattle 
Co. V. Kllne# 32 P. 628, 629, 61 Kan. 
23. 

Sbnllarly defined 

A level or rollin? tract of treeless 
land covered with coarse ^rass, and 
generally of rich soil, especiaUy as 
in parts of the westem United 
States.—Gardner v. Mann, 76 N.E. 
417, 418, 36 Ind.App. 694. 

42. Ind.—Gardner v. Mann, supra. 

Phrases 

CD “Prairie grass” see 38 C.J.S. p 
1072 note 87. 

(2) “Prairie hay" see 39 C.J.S. p 
803 note 13. 


(3) “Prairie land“ see Property S 
7, also 49 C.J. p 1317 notes 45-48. 

43. Elan.—^Interstate Qalloway Cat¬ 
tle Co. V. Kline. 32 P, 628, 629, 61 
Kan. 23. 

Similarly defined 

Any natural grass land, as the so- 
called natural meadows.—Gardner v. 
Mann, 76 N.B. 417, 418, 36 Ind-App. 
694. 

44. Ind.—G^dner v. Mann, supra. 
45- Minn.—JefCries v. Stromme, 204 

N.W. 541, 642, 164 Minn. 45. 

46. lowa.—^Brunell v. Hopklns, 42 
lowa 429, 431. 

49 C.J. p 1316 note 40. 

47- Century D. 

4a lU.—People v. Distrlct No. 24, 
etc., Bd. of Education, 92 N.E. 261, 
252, 246 ni. 334, 29 L.R.A.,N.S.. 
442, 19 Ann.Ca8. 220. 

49. Century D. 

“Ask ajid pra 3 ^* as expression of 
wish or desire see 6 CJ.S. p 790 
note 73.1. 


50. Cal.—^Bx parte Bohannon, 111 P. 
1039, 14 Cal.App. 321. 

“Common prayer” defined see 16 C.J. 
S. p 691 note 77. 

51. 111.—^People V. Board of Educa¬ 
tion of District No. 24, 92 N.E. 251, 
262, 246 111. 334. 29 L.R.A..N.S.. 442, 
19 Ann.Cas. 220. 

52. U.S.—Standard Patent Proeess 
Corp. V. Endicott Johnson Corp., 
D.C.N.Y., 76 F.Supp. 703. 706. 

53. Cal.—^Union Oil Co, of Caiifor- 
nia V. Hane, 80 P.2d 616, 518, 27 
Cal.App.2d 106. 

54. Wash.—State v. Thurston Coun- 
ty Super. CL, 159 P. 92, 95, 96, 92 
Wash. 16. 

55. Ariz.—Graves v. Alsap, 25 P. 
836, 842, 1 Ariz. 274. 

56. N.J.—Noice V. Schnell, 137 A. 
682, 686, 101 N.J.E(i. 262, 52 A.L..R. 
966. 

57. Escriche Dlcclonariai. 

58. Century D. 

49 C.J. P 1317 notes 70, 71, 
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PRECATOErY. Derived from the Latin • ward 
“preeor,” to pray, and the suffix “oiy,” contaming;®^ 
thus, literally, meaning prayerful.®® According 
to its ordinaiy use it means beseeching;®^ prayer- 
ful;®2 entreating;®3 prayerful or entreatingj-^^ sup¬ 
pilant.®® In this sense it does not embrace the 
idea of a command®® or peremptoiy direction.®*^ 
In its primal sense, as descriptive of an act relative 
to a right, it conveys the idea that the right is 
equivocal or uncertain, because it impliedly depends 
on the wiQ of another who is besought to ex^cise 
his power over it.®® 

Precatory words. Words of recommendation, en- 
treaty, or the like, accompanying a gift and imply- 
ing a desire or wish on the part of the donor that 
the property given should be used for the benefit 
of some designat6d x)erson or be applied to some 
designated purpose.®® They are not imperative in 
form, since that would resuit in a contradiction in 
terms,^® and they generally imply diseretion unless 
a different sense is irresistibly foroed by the con- 
text.'^^ Precatory words are more often deemed 
mandatory when directed to an executor, but gen¬ 
erally when directed tp devisees are not made 
imperative unless it appears that they were intepded 
to create a legal obligation.72 

Precatory words are frequently employed in tes- 


72 aj.s. 

tamentary Instruments, and are variously treated 
and discussed in the C.J.S. title Wills §§ 602, 831, 
846, 1011, also 69 C.J. p 78 note 74-p 79 note 93, 
p 445 note 35-p 447 note 46, p 471 note 43-p 
472 note 49, and p 716 note 56-p 727 note 62. 

PREOAITTIOE’. In its primary sense, caution pre- 
viously employed; previous caution or care;*^® pre- 
vious action.'^^ In its seoondary sense, a measure 
taken beforehand*^® to ward off danger^® or secure 
certain advantages;77 an active foresight designed 
to ward off possible evil or secure good results;78 
a precautionary act; as, to take precautions against 
accident.7® 

Precautions against injury required to be exer- 
cised within the law of negligence generally are 
treated in Negligence §§ 84r-89; and as required 
of a municipal Corporation with respect to obstruc- 
tions or defects in its streets see Municipal Corpora- 
tions §§ 855-838. 

FRECEDE. To come first in order of time; to 
go before in place or order of time.®® 

'Precede'" has been contrasted with "ensue” see 
30C.J.S:p257nQte3L 

Preceding, A word generally meaning ^^next be¬ 
fore,”®l although a different signification will be 


59. Ky.—Bohon v. Barrett, 79 Ky. 
378, 2 Ky.Ii. 371, 373. 

60. Tex.—^Paton v, Baug-h, Civ.App., 
265 S.W. 250, 254. 

61. Bly.—^Bohon v. Barrett, 79 Ky, 
378, 2 Ky.L. 371, 373. 

Tex.—^Paton v. Baugh, CivALpp., 265 
S.W. 250. 254. 

“Precatofry trust" defined see the C. 
J.S., title Tmsts S 21, also'65 C.J. 
p 230 note 44. 

62. Ky.—^Bohon v. Barrett, 79 Ky. 
378, 2 Ky.Ii. 371, 373. 

63. Tex.—^Paton v. Baugh, CivA.pp., 
265 S.W. 250, 254. 

64. U.S.—U. S. V. 16.883.55 Acres of 
Land in Spartanburg County, SL C., 
D.C.S.a. 45 P.Supp. 668, 661. 

65. Ky.—^Bohon v. Barrett, 79 Ky. 
378, 2 Ky.L. 371, 373. 

66. Bly.—^Bohon v. Barrett, supra. 
Tex.—^Paton v. Baugh, ClvA.pp., 265 

S.W. 250, 254. 

67. Tex.—Paton v. Baugh, supra. 

68- Ky.—^Bohon v. Barrett, 79 Ky. 
378, 2 Ky-L. 371, 873. 

69. Or.—Wemme v. Portland First 
Church of Chiist Sclentist, 219 P. 
618, 627, 110 Or. 179. 

49 C.J. p 1317 note 83. 

fSwUqiyly deflxied. 

Precatory words are words ex- 


pressing dlrection, recommendation, 
desire, wlsh, request, and the like.— 
Bosworth V. Kllbourn, 201 S.W.2d 
904, 906, 304 Ky. 628. 

70. Or.—^Wemme v. Portland First 
Church of Chrlst Sclentist, 219 P. 
618, 627, 110 Or. 179. 

71. Ky.—^Bosworth v. Bllboum, 201 
S.W.2d 904. 906, 304 Ky. 628. 

-72, Ky.—^Bosworth v. Kllbourn, su¬ 
pra* 

73. Ark.—Harris v. Hlcks, 221 S.W. 

472. 473, 143 Ark. 613. 

Ky.—McKinney’s Adm’x y. Cincin¬ 
nati, N. O. & T. P. R. Co., 45 S.W. 
2d 1031, 1034, 242 Ky. 167. 
gLmnarly dc^ed 

Care previously employed to pre- 
vent mischief or to secure good re¬ 
suit.—^Fegan v. Lykes Bros. S, S. Co., 
3 So.2d 632, 635, 198 La. 312. 

As, his Ufe was saved by precantlon 
Ark.—Harris v. Hlcks, 221 S.W. 472, 

473, 143 Ark. 613. 

Phrases 

(1) “To use reasonable precau- 
tlon” held equivalent to *‘ln a care- 
ful and prudent manner” see 12 C.J. 
S. p 1146 note 69. 

(2) Other phrases as to whlch 
more recent adjudications have not 
been found see 49 C.J. p 1318 notes 
92-96. 


74. lia.—^Pegan v. Lykes Bros. S. S. 
Co», 2 So.2d 632, 685, 198 La 312. 

75. La—^Pegan v. Lykes Bros. S. S. 
Co., supra 

76. Ky.—^McKlnney*s Adm'x v. Cin¬ 
cinnati, H. O. & T. P. R. Co., 45 S. 
W.2d 1031, 1034, 242 Ky. 167. 

77. Tex.—^Rlncon v. Berg Co., Civ. 
App., 60 S.W.2d 811, 813. 

Simllarly defined 

A measure taken beforehand to 
ward oif evil or secui:e good or suc- 
cess.—Harris v. Hicks, 221 S.W. 472, 
473, 143 Ark. 618. 

78. La.—^Pegan v. Lykes Bros. S. S. 
Co., 3 So.2d 632, 635, 198 La 312. 

Simllarly defined 

Proven foresight.—^Pegan v. Lykes 
Bros. S. S. Co., supra 

79. Ark.—Harris v. Hicks, 221 S.W. 
472, 473, 143 Ark. 613. 

80. Mlss.—^Planters* Mercantile Co. 
V. Braxton, 82 So. 323, 324, 120 
Miss. 470. 

81. Miss.—^Planters* Mercantile Co. 
V. Braxton, supra 

49 C.J. P 1318 note 99. 

Phrases employing the word as to 
which more recent adjudications 
have not been found see 49 C.J. p- 
1318 notes 2-8. 
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PRECEDENT—PRECISE 


given to it if required by the instmrhent and tbe 
facts of tbe case.^^ 

PEEOEDENT, A drangbt of a eonveyance, settle- 
ment, will, pleading, bili, or otber legal instrument, 
wbicb is considered wortby to serve as a pattem for 
future instruments of tbe same nature.^® 

A '^recedent,witbin tbe rule requiring an es- 
tablisbed precedent to be followed in similar cases, 
is defined in Courts § 186. 

FBEGEFT. In lavr, a command or mandate in 
writing.84 It is of equally extensive import witb a 
writ^s or process,^® and includes warrants and proc- 
esses in ciiminal cases as we!! as in civU.^*^ 

PBEGEFTOS. In Spanisb law, principies; doc- 
trines; maxims.^^ 

PBEGINGT. A district witbin certain boundaTies;89 
any district marked out and defineda minor ter- 
ritorial or juxisdictional division or jurisdiction.^! 
Fomierly, in England, it related to tbe district for 
wbicb a bigb or petty constable was appointed.^- 

^Trecinct^^ bas been beld synonymous witb 
see 10 C.J.S. p 220 note 03, and bas been dis^ 
tingnisbed from “county* see Counties § 1 b. 

Tbe term ''precinct^^ or “precincts” is treated in 
various conneetions tbrougbout tbis wofk, particular 
reference being made to tbe G.J.S. tities Counties 


§ 40, Municipal Corporations § 81, and Beligious 
Societies § 1, also 49 C.J. p 1319 notes 36-38. See 
also tbe index to tbe title Elections. 

PEEGIO. In Spanisb law, price; valuation.®^ 

PEEGIOTJS. Of great price or value; costly.®^ 

PEEGIPIGE. A very steep perpendiculaf or over- 
banging place; an abrupt declivity; a cliff.®^ 

PEEGIPITATE. To tbrow down from a beigbt; 
buri beadlong; to uige onward rasbly; force for- 
ward prematurely; basten.96 It bas been beld sy¬ 
nonymous witb “prompt-^S*^ 

PEEGIPITATION. A term of well-known significa- 
tion,38 meaning tbe act of precipitating; tbe caus- 
ing to bappen or come to a crisis suddenly, un- 
expectedly, or too soon;®9 to basten tbe occuxrence 
of an event.^ 

PEEGIPITOTJS. Tbe word "precipitous” bas a 
meaning wbicb denotes sometbing steep, like, or of 
tbe nature of, a precipice, sucb as a precipitous 
cliff or a precipitous deseent, associated witb wbicb 
is a suggestion of violence and danger.® 

PERGIS. See Fait Pr4cis 35 C. J.S. p 487 note 60. 

PEEGISE. A word of ciear and well-defined mean- 
ing.^ It means definite; exact; not vague or equiv- 


82. Ga.—Simpson v. Robert, 35 Ga. 
180. 

Miss.—^Planters* Mercantile Co. v. 
Braxton. 82 So. 323, 324, 120 Mlss. 
470. 

83. Black L..D. 

Pibrases 

(1) “Doctrlne of precedents*' see 
27 C.J.S. p 1310 note 87. 

(2) '*Precedent condition" see 
“Condltion Precedent" 16 C.J.S. p 811 
note 72-p 812 note 78. 

(3) ‘*Precedents sub silentio,” de¬ 
fined as meaning: silent uniform 
course of practice, unlnternipted, al- 
though not supported by legral deci- 
sions.—^Black Ij.D.— 49 C.J. p 1318 
note 12. 

84. Mass.—Adams v. Voce, .1 Gray 
61, 68. 

N.'T.—Ackermann v. Berriman, 114 
X.T.S. 937. 938. 939. 61 Misc. 165. 

85. N.T.—Ackermann v. Berriman, 
supra. 

49 C.J. p 1319 note 17. 

88. Mass.—Adams v. Vose, 1 Gray 
61, 68. 

N.Y.—^Ackermann v. Berriman; 114 
N.Y.S. 937, 939, 61 Misc. 166. 

49 C.J. p 1319 note 18. 


87. Mass.—^Adams v. Vose, 1 Gray 
51, 68. 

88. Escricbe Dicclonario. 

89. *Wyo.—^TTnion Pac. R. Co. v. Ry- 
an, 2 Wyo. 408, 418. 

Phrases 

(1) "Precinct bonds” see Counties 
§ 41. 

(2) Other phrases as to which 
more recent adjudlcations have not 
been found see 49 C.J. p 1319 note 
89-p 1320 note 46. 

90. TJ.S.—Union Pac. R. Co. v. Ry- 
an, Wyo., 6 S.Ct. 601, 604, 113 U.S. 
616, 28 L.Bd. 1098. 

91. Ala.—^Jarman v. Bennett, 93 So. 
660, 651, 207 Ala. 664. 

49 C.J. P 1319 note 24. 

98. Wyo.—^Union Pac. R. Co. y. Ry- 
an, 2 Wyo. 408, 418. 

93. Bscricbe Dicclonario. 

49 aJ. p 1320 note 47. 

94. Webster New Int.D. 

Phrases 

(1) “Precious metals” ' defined as 
a term applied to gold and sllver see 
67 O.J.S. p 1074 note 48. 

(2) “Precious stones” see Customs 
Duties § 46 d. 


95. Tex.—Black v. State, 128 S.W.2d 
406, 412, 137 Tex.Cr. 173. 

96. New Standaird D. 

ITsed wlth reference to a oasnalty» 
it means to accelerate a casualty.— 
In re Cain, 133 P,2d 723, 726, 64 Ida- 
ho 389. ' ‘ 

97. N.Y.—Toblas v. Dissber^er, 12 
N.E, 13, 16, 106 N.Y. 404. 59 Am.R. 
509. 

98. Cal.—Knock v. Industrlal • Acc. 
Commn., 253 P. 712, 714, 200 Cal. 
456. 

Idaho.—^In re Caln, 133 P.2d 723, 726. 
64 Idaho 389. 

99. Cal.—^Knock v. Industrlal Acc. 
Commn., 253 P. 712, 714, 200 Cal. 
456. 

Idaho.—In re Cain, 138 P.2d 723, 726, 
64 Idaho 389. 

1. Cal.—^Knock v. Industrlal Acc. 
Commn., 263 P. 712, 714, 200 Cal. 
456. 

Idaho.—In re Cain, 133 P.2d 733, 726, 
S4 Idaho 389. 

2. Mo.—^Bornhoft v. City of Jefler- 
8on, Ai^p., 118 S.W.2d 93, 97. , 

8- Ind.—Barnard v. Graham, 22 N. 
H. 112, 113, 120 Ind. 136. 
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PRECISE^ 

ocal;^ having determinate limitations.® It lias been 
beld to be synonymons witli ^'paxticular'^ see 67 C. 
J.S. p 881 note 6. 

Precisely. Accurately; exactly; in conformity 
to a model.® It bas been said that tbe word has 
a more restrieted meaning than "snbstantially."^ 

PREOLUDE. To prevent or hinder by necessaiy 
conseqnence or implication.^ 

PRECONCEIVE. To think of beforehand, that is, 
before the execntion of the act thought of.® 

PEECOEu A Latin word meaning "to pray.”^® 

PREDECESSOR. In common acceptation, one who 
goes before or preeedes another in a given state, 
position, or office.ii It does not neeessarily express 
any relation of legal piivity.^^ 

^T^redecessor^’ has been distinguished from "an- 
oestor'' see 3 C.J.S. p 1063 note 63. 

PEEDESTINATIOK The pnrpose or decree of 
God from etemity respecting ali events; especially, 
the preordination of men to eveiiasting happiness 
or miseiy; more especially, preordination to etemal 
life; eleetion.1® 

PREDIAL SERVIT UDE. See Easements § 1 d. 

PREDIOATE. As a notm, in grammatical analysis, 
the word or words of a sentence which assert some- 
thing eonceming the snbject of the sentenee.^^ As 
a verb, to fonnd; to base.^® 

PREDIO. In Spanish law, an estate or interest in 
real property.^® 


■mE^XIST 

PEEDISPOSE. To give a tendency to; to make 
liable; as, to predispose the mind to friendship; 
debility predisposes the body to disease.^*^ 

PEEDOMINANT. In its natural and ordinary 
signifieation, something greater or superior in power 
and influehce to others, with which it is connected 
or eompared.^® 

PEEDOMINATE. The term is defined as meaning 
to have superior strength, i)ower, or authorityjl® 
and it has been said that it signifies nothing more 
than a controUing influence over.®® 

PREEMPTION. A word derived from "prss’^ and 
"emptio,” and deflned as.the act of buying before 
another; the act or right of purchasing before 
others.21 

At common law, a term used to express the right 
of the king through his purveyors to buy provisions 
and other neeessaries for the use of his household 
at an appraised value in preference to all others, 
and even without the consent of the owner.®® 

In International and commerical law, the term is 
used as expressive of the right of a nation or coun- 
txy to detain the goods of strangers passing through 
its territories and seas in order to afford to its own 
subjects or citizens a preference of purchase.®® 
‘Prcemption of public lands is discussed and treat- 
ed in the C.J.S. title Public Lands § 44, also 50 
C.J. p 931 note 2-p 933 note 5. 

PREEMPTOR. See the C.J.S. title Public Lands 
§ 44, also 49 G.J. p 1321 note 12. 

PREEXIST. To exist before.®* 


4. Webster ITew Int.D. 

Phrases employing the word as to 
which more recent adjudicatlons 
have not been found see 49 C.J. p 
1320 notes 69-72. 

5. Kan.—Wall v. Plerpont, 240 P. 
251. 258, 119 Kan. 420. 

6. Vt.—^Ambrosinl v. Pela^STl, 108 
A. 916, 917, 94 Vt. 119. 

7. Vt.—Ambrosini v. Pelas-^ri. su¬ 
pra. 

8. Minn.—Strader v. Haley, 12 N. 
W.2d 608. 611, 216 Minn. 315, 150 
A.L..K. 970. 

“Precluded” synonymons with **es- 
topped*' wlthln Negrotiable Instru¬ 
ments Act see Bilis and Notes § 
485 d. 

9. Mont,—State v. Spotted Hawk, 66 
P. 1026, 1036, 22 Mont. 33. 

“Preconceived malice** or "mallee 
aforethought" see Homlclde § 15. 
la Ky.—^Bohon v. Barrett, 79 Ky. 
378, 2 ]S:y.Lu 371, 373. 


11. U.S.—^Lorillard Co. v. Peper, C. 
C.Mo., 65 P. 597, 698. 

49 C.J. p 1321 note 86. 

12. U.S.—^liorillard Co. v. Peper, su¬ 
pra. 

13. Webster New Int.D. 

Phrases 

(1) "Absolute predestination" see 
1 C.J.S. p 376 note 88. 

(2) "Limited predestination” see 
53 C.J.S. p 887 note 39. 

14. Cal.—^Bouriand v. Hildreth, 26 
CaL 161, 232. 

15. Webster New Int.D. 

49 C.J. p 1321 note 93. 

16. Escriche Dlcclonario. 

49 C.J. p 1321 note 94. 

17- Md.—Rosenhurg* v. State, 99 A- 
680, 683, 129 Md. 418. 

Slxnilarly deflned 

To make liable or susceptible.— 
Rosenburg v. State, supra. 


18. Mass.—^Matthews v. Bliss, 22 
Pick. 48, 53. 

"Predominant motive” deflned see 60 

C. J.S. p 87 note 24. 

19. Standard D. 

20. Tex.—National Life & Accident 
Ins. Co. V. Patterson, Clv.App., 94 

S. W.2d 189, 191. 

21. N.T.—Garcla v, Callender, 5 N. 

T. S. 934, 53 Hun 12. 

Sjmilarly deflned 

The right of purchase before an¬ 
other.—^U. S. V. Tankee Puel Co., D.C. 
N.M., 195 P. 860, 852. 

22. N.Y.—Garcla v. Callender, 26 N. 
E. 283. 126 N.T. 307. 

49 C.J. p 1321 note 7. 

23. U.S.—U. S. V. Tankee Puei Co., 

D. C.N.M., 196 P. 850, 862. 

N.T.—Garcla v. Callender, 26 N.E. 
283, 284, 126 N.T. 307. 

24. Webster New Int.D. 

"PreSxlsting debt” deflned see 26 C. 

J.S. p 12 note 47. 
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PEBFECT. A govemor, cominander, cMef magis- 
trate, or superintendent.ss 

FBEFBE. Bring in or offer; also, carry on.-® 

Preferred, A relative word, referring to some- 
thing else, and meaning tliat the thing to which it is 
attached, whatever that may be, bas some advantage 
over anotber tbing of tbe same character, which 
bnt for this advantage wonld be like the other.^^ 

FEEFEEEl^OE. In a general sense, the act of pre- 
ferring one thing above another;^® choice of one 
thing rather than another; estimation of one thing 
more than another the state of being preferred 
or chosen before others.*® 

As nsed with reference to debtor and creditor, 
the word ^^reference” contemplatos the relation of 
existing creditors, having equal or similar rights 
and eqnities, at the time of the eonveyanee or 
transfer, whereby the rights of one are advanced 
over those of another in the competition for assets.^i 
In this connection the term is defined as meaning the 
right which a creditor has over others to be paid 
first ont of the assets of his debtor advan¬ 

tage in the payment of a debt dne him, acqnired 
by one creditor over other creditors any ad¬ 
vantage given by previons payment to one creditor, 
to which advantage ali the other creditors were not 
parties the e3q>ression of a motive or desdre to 
favor some creditors over others the paying or 


secnring to one or more of his creditors by an in- 
solvent debtor the w'hole or a part of their elaim, to 
the exelusion of the rest;^® a payment to one 
creditor which will give or may possibly give him 
an advantage over others some advantage over 
another.^ s It can only arise by reason of some 
statntory provision or some fixed principle of com- 
mon law which creates a special, superior right in 
certain creditors over others.*® 

Preference” has been distinguished from ^‘pre- 
ferred claim*^ see 14 C.J.S. p 1189 note 9.1. 

Pref erences where the debtor-creditor rclationship 
exists are treated in varions tities thronghont this 
Work, particnlar reference being made to the in- 
dexes to the tities Assignments for the Benefft of 
Creditors, Bankmptcy, Banks and Banking, Corpo- 
rations, Frandtilent Conveyances, and Insolvency. 
For other references to the use of the term in this 
connection see the Descriptive-Word Index. 

Under constitutional and statntory provisions pre- 
ference in appointment to pnblic offlees, positions, 
and employments is freqnently given to honorably 
discharged members of the aimed forces, and snch 
provisions are treated generally in Officers § 35, and 
more specifieally in Mnnicipal Corporations, see the 
index to this title sub verbo ^‘Veterans.^^ Provisions 
against discharge of veterans from pnblic Service 
are treated in the C.J.S. tities States § 78, also 59 
C.J. p 140 notes 4-7, and United Stp.tes § 63, also 
65 C.J. p 1298 notes 10-15. 


25. Century D. 

XXL tbe United States 

The title has been carried Into sev- 
eral States where the legislation was 
framed on the model of the Code 
Napoleon.—CrespSn v. U. S., N.M., 18 
S.Ct. 53, 65, 168 U.S. 208, 42 Ii.Ed. 
438—49 C.J. p 1321 note 15. 

26. U.S.—Beg. V. Hamilton, 30 N.S. 
322, 2 Can.Cr.Cas. 178, 183. 

49 C.J. p 1322 notes 17. 19. 

27. Wls.—Ck>rpiui Jtiris olted in In 
re Sletto's Estate, 272 N.W. 42, 
45, 224 Wis. 178. 

49 aj. p 1322 note 21. 

Phrases 

(1) “Preferred dividend” defined 
see Corporations § 458. 

(2) “Preferred right" see Corpora¬ 
tions § 219. 

(3) “Preferred stock and stock- 
holders" see Corporations 220- 
235. 

(4) Other phrases as to which 
more recent adjudications have not 
been foiind see 49 C.J. p 1322 notes 
24-28. 


28. Ga.—Keller v. State, 31 S.B. 92. 
95, 102 Ga. 506. 

lowa.—Coxrpns Jtiris auoted In An- 
drew V. Parmers' & Merchants' 
State Bank of Cascade, 247 N.W. 
797, 799, 215 lowa 1160. 

Md.—^MacNabb v. Sberidan, 29 A.2d 
271, 272, 181 Md. 245. 

29. Ga.—Keller v. State, 31 S.E. 92, 
95, 102 Ga. 506. 

lowa.—Ckxxpns Jnris qjioted In An- 
drew v. Parmers" & Merchants' 
State Bank of Cascade, 247 N.W. 
797, 799, 21« lowa 1150. 

SlmUarly defined 

Choice of one rather than another. 
—^MacNabb v. Sheridan, 29 A.2d 271, 
272, 181 Md. 245. 

sa lowa.—Corpus JTitris gnoted in 
Andrew v. Parmers' & Merchants' 
State Bank of Cascade, 247 N.W. 
797, 799, 215 lowa 1150. 

Md.—^MacNabb v. Sheridan, 29 A.2d 
271, 272, 181 Md. 246. 

49 C.J. tP 1322 note 33. 

31. U.S.—^Adams v. City Bank & 
Trust Co. of Maeon, Ga., CCJLGa., 
115 P.2d 453, 464. 

Ga—^Booth V. Atlanta Clearing 
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House Ass'n, 63 S.E. 907, 908, 132 
Ga. 100. 

32. Ky.—Jackson v. Coons, 147 S. 
W.2d 45, 47, 286 Ky. 154, 132 A.L..BL 
1403. 

33. Mlss.—Chlsm v. Cltiaens' Bank, 
27 So. 637. 77 Miss. 599. 602. 

49 C.J. p 1323 note 35. 

34. Bng.—Sharp v. Jackson, [1899] 
A.a 419, 423. 

36. N.J.—Savagre v. MUler. 89 A. 
66«, 666, 56 N.J.Ea. 432. 

36. Ky.—Jackson v, Coons, 147 S.W. 
2d 46, 47, 285 Ky. 164, 132 A.L.R. 
1403. 

49 C.J. p 1323 note 38. 

37. U.S.—^In re Hapgood, D.C.Mass., 
11 P.Cas.No.6,044, 2 Lowell 200, 
202 . 

Minn.—^In re Stevens, 88 N.W. 111, 
112, 38 Mlnn. 432. 

33. B.C.—Edison Gen. Electric Co. 
V. Van Couver, etc., Tramway Co., 
4 B.C. 460, 482. 

39. lowa—^Poweshlek Connty v. 
Merchants’ Nat. Bank, 220 N.W. 63, 
64. 
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Phrases employing the word are set out in tlie 
note,^® 

PEEFEKEiNTlAL. Giving, indicating, or having a 
preference or precedence.^^ 

PBEFEEMENT. Tlie aot o£ preferring or esteem- 
ing more highly, or the state of being preferred.^^ 

PREPIX. That whicli is prefixed; specifically, a 
signidce.nt syjllable or particle used as the drst «ele- 
ment of a word, whether it is added before a com¬ 
plete Word to modify or, extend jthe meaning, or 
merely nnited witb other partieles.^3 

PEEQ-NANOY. The esistence of the condition be- 
ginning at the moment of conception, and terminat- 
ing with the delivery of the child.^^ Being in a 
state of pregnancy is not necessarily inconsistent 
with being- in sound health,^® sinee “pregnancy” is 
neither a disease nor an injnry, but is a natural 
condition for a married woman.^® 

PEEG-NANT. As an adjective, being with yonng, as 
a female, great with ehild.^7 ^ noun, one who is 
with child.^8 

40. Pbrases 

(1) “Preference rigrbt'’ to purchase 
Public lands see the C.J.S. title Pub¬ 
lic Lands § 43» also 50 C.J. P 930 
notes 68“71. 

(2) “Preference sbareholder'* de- 
dned see Corporations § 220. 

(3) “Preference stock" see Cor¬ 
porations § 220. 

(4) Other phrases as to which 
more ^ recent adjudications have not 
been found see 49 C.J. p 1333 notes 
42-49. 

41. Webster New Int.D. 

Prefereutial 3^1glit 

(1) A prior riffht. 

tr.S.—^Denver City Tramway Co. v. 

Norton, Colo., 141 F, 599, 604. 73 

aO.A. 1, 6. 

Colo.—Denver City Tramway Co. v. 

Gustafson, 121 P. 1016, 1019, 21 
Colo.Ap|p. 473. 

(2) A superior rig-ht.—^Denver City 
Tramway Co. v. Gustafson, suprsu 

(3) As applied to corporate stock 
see Corporations S 220. 

Other phrases 

(1) “Preferentlal dividend" defined 
see Corporations 5 ‘IS8. 

(2) ‘Preferential voting;” power 
of the leglslature to restrict or ex¬ 
tend, see Elections § 12; for other 
specific references see the title index 
to Elections. 

(3) Additional phrases as to which 
more recent adjudications have not 
been found see 49 CJ. p 1333 notes 
62-65. 


'Tregnant” has been hold synonymons with 'Vith 
child” see 14 C.J.S. p 1110 note 10.1; and has been 
compared with, or distingnished from, “delicate 
condition” see 26 C.J.S. p 692 note 36, and “quick 
with ehild” see 14 C.J.S. p 1110 note 10JL. 

PREO-NANT NEGATIVE. See the C.J.S. title 
Pleading § 151, also 49 C.J. p 269 note 22-p 274 
note 59. . 

PREJUDGMENT. A term defined as meaning deci- 
sion or condemnation in advance.'*® It has been held 
synonymons with “prejndice.”®® 

PREJT7DIOE. I?i;ejudiee is a condition^ or state 
mind,5i a mental attitude,^^ and 0 Tdinai:ily .it is not 
capable of being proved by direct and positive evi- 
dence, but generally can be proved 'only by the cir- 
cnmstances, environment, association, felatibnsMp, 
and conduct of the pefrson who entertains it.63 It 
is a sinister qnality,®^ and the very persons whom it 
actnates may be nnconscions of its existence.55 

It has been said that the word has no narrow, 
technical meaning in a legal sense, .bttt is commpnly 
nsed in the eveiyday affairs of life, and as so used 

351—state v. ParlcSn 239 P. 941, 
942, 32 Okl.O. ei. 

Sianilarly expressed 
. Prejudice can be determined only 
from acts or expresj^Ions of the In¬ 
di vidual.—Cleveland Ry. Co. v. My- 
ers, 197 N.E. 803, 804, 806, 60 Ohio 
App. 224. 

54. Tex.—Cortez v. JState, 69 S.W. 
636, 538. 44 Tex.Cr, 169. 

55. Ohio.—Montalto v. State, 199 N. 
E. 198, 199, 51 Ohio App. 6. 

Tex.—Cortez v. State, 69 SwW. 636, 
638, 44 Tex,Cr. 169. 

UnkxLowixLgly entertalsLed 

“It is often not known to be held 
by the person entertaining such 
prejudice; that is to say, one may 
have a prejudlced state of mlnd upon 
a subject. agalnst an Idea, cause or 
person, and be wholly unconscious 
that he had any prejudice. In fact, 
upon casual thought, we are aware 
that many persons are prejudiced 
upon Public Questions, In matters of 
politlcs or religlon, or on many other 
subjects, and by reason of sudh prej¬ 
udice incapable of giving a dlspas- 
sionate consideration to such ques- 
tion, and at the same time be to- 
tally unconscious that he Is preju¬ 
diced, and would be quick to repudi¬ 
ate a suggestlon that his state of 
mlnd is other than fair and open.”— 
Castleberry v. Jones, 99 P-2d 174, 
179, 68 Okl.Cr. 414—Lee v. 'State, 92 
P.2d 691, 693, 66 Okl.Cr. 361—State 
V. Parks, 239 P. 941, 942, 32 Okl.Cr. 


2. Ind.—Duvall v. State, 166 N.E. 
603, 604, 92 Ind.App. 134. 

3, New Standard D. 

Prefixes appearlng before means of 
persons see Names § 5. 

44. N.J.—State v. Loomls, 100 A 
160, 161, 90 N.J.Law 216. 

S.C.—^Lee v. Metropolitan Life Ins. 

Co.. 186 S.E. 376,- 382, 180 S.C. 476. 
“Commencement of life“ see 63 C.J. 
S. p 881 notes 9-12. 

45. Idaho.—^Rasicot v. Royal Nelgh- 
bors of America, 108 P. 1048, 1063, 
18 Idaho 85, 138 Am.S.R. 180, 29 L. 
R.A.N.S., 433. 

4«. Or.—Carter v. Howard, 86 P.2d 
461. 455, 160 Or. 607. 

47. N.T.—^Eckhardt v, People, 22 
Hun 526, 527. 

“Pregnant with chlld" see 14 C.J.S. 
p 1110 note 10.1. 

48. N.T.—Eckha.rdt v. People, supra 

49. Century D. 

50. Tex.—Sims v. State, 121 S.W.2d 
350, 361, 135 Tex.Cr. 577. 

49 C.J. p 1324 note 85 [a]. 

51. Okl.—Castleberry v. Jones, 99 
P.2d 174, 179. 68 Okl.Cr. 414—Lee 
V. State, 92 P.2d 591, 693, 66 Okl. 
Cr. 361. 

49 C.J. p 1324 note 89. 

52. Ohio.—Cleveland Ry. Co. v. My- 
ers, 197 N.E. 803, 804, 805, 60 Ohio 
App. 224. 

53. Okl.—Castleberry v. Jones, 99 P. 
2d 174, 179, 68 Okl.Cr. 414—Lee v 
State. 92 P.2d 591, '593, 66 Okl.Cr. 
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is well nnderstood hj all persons of ordinaiy in- 
telligence.5® While the popular meaning of the 
Word involves some gradge or ill will, as well as a 
preconceived opinion,®'^ the term does not neees- 
sai-ily signify an enmity or ill will against a per- 
son.®® 

As a notm, "prejudice” is defined as meaning a 
bias^^ or leaning toward one side or the other of a 
question from considerations other than those be- 
longing to it;®® an unreasonable predilection or pre- 
possession for or against anything, especially an 
opinion or leaning adverse to anything, f ormed with- 
ont proper grotinds or before snitable knowledge;®! 
an opinion or jndgment formed beforehand, or with- 
out dne exaniination;®^ an opinion or decision of 
mind formed withont dne examination;®® a pre- 
jndgment;®^ prepossession.®^ ‘‘Prejndice” also 
means to the injuTy or detriment of another;®® but 
it is only detriment resnlting from nnfair jndgment 
which constitntes legal prejndice.®^ 

As a verb, the word "prejndice^^ is defined as 
meaning to injnre or damage by some jndgment or 
action; to canse injniy to; hence, generaJly, to 
hnrt; damage; injnre; impair;®® to canse any 
harm or damage or loss to;®® to bias the mind by 
hasty and incoixeet notions, and give it an nnrea- 
sonable bent to one side or other of a canse; to 


prepossess with nnexamined opinions, or opinions 
formed withont dne knowledge of the facts and cir- 
cnmstances attending the qnestion.^® 

‘Trejudice” as a nonn has been held synonymons 
with ^^prejndgment” see ante note 50, and has been 
distinguished from ^^ias” see 10 C.J.S. p 354 note 
72; and as a verb has been held substantially sim- 
ilar to “defrand” see 26 C.J.S. p 683 note 12J.. 

In law, prejudice is a bias on the part of jndge, 
jnry, or witness, which interferes with faixness of 
jndgment.'^^ 

'Trejndice” is discnssed and treated in varions 
conneetions thronghont this work, partioular refer- 
ence being made to the indexes to the tities Arbitra- 
tion and Award, Criminal Law, Eqnity, Jndges, and 
Jnries. For other particnlar applications and speci- 
fic nses of the term eonsnlt the Descriptive-Word 
Index. 

PEEJtJDIGIAL. The word "prejndicial” in its 
broad sense signifies tending to injnre or impair, 
and in its restrieted sense signifies being blinded 
by bias.*^® It may mean merely derogatory, or it 
may mean actnally or natnrally and probably biing- 
ing abont a wrong resnlt.*^® 'Trejndicial” is defined 
as meaning disadvantageons;^^ harmful;^^ hnrt- 


56. Okl.—^Tesreler v. State, 130 P. 

1164, 1167, 9 Okl.Gr. 138, 

67. Ga.—Willis v. State. 12 G^a. 444, 
448. 

58. Ohlo.—^Montalto v. State, 199 N. 

E. 198, 199, 51 Ohio App. 6. 

58. U.S.—^Adelbert Collegre of West¬ 
ern Reserve Unlversity v. Toledo, 
W. & W. R. Co., 47 P. 836, 843. 

49 C.J. p 1324 note 81. 

Flixases employiniT the word as to 
which more recent adjudicatione 
have not been found see 49 O.J. p 
1325 notes 94-98. 

60. Pia.—^Keen v. Brown, 85 So. 401, 
402, 46 Pia. 487, 

Ohlo.—-Reller v. Monarch Rubber Co., 
App., 41 N.E.2d 148, 149. 

49 C.J. 'P 1324 note 81. 

Similarly 

A leanin? toward one side of a 
cause for some reason other than its 
justlce.—^Taylor v. P. W. Woolworth 
Co., 73 P.2d 1102, 1103. 146 Kan. 841. 

61. U.S.—Adelbert Colleire of West¬ 
ern Reserve Unlversity v. Toledo, 
W. & W. R. Co., 47 P. 836, 843, 844. 

49 C.J. p 1324 note 88. 

62. Okl.—Tegeler v. State, 130 P. 
1164, 1167, 9 Okl.Cr. 138. 

Wis.—^Hungerford v. Cushinsr, 2 Wis. 
397, 405. 

Stmnarly defined 

(1) Judsment formed beforehand 
72 C.J.S.—31 


without ezamlnatlon.—Hudgins v. 
State, 2 Ga. 173, 176. 

(2) Jud^rment befor^and.—State 
V. Anderson, 37 P. 1, 14 Mont 541. 

(3) An opinion formed beforehand. 
—^Montalto v. State, 199 W.B. 198, 
199, 51 Ohio App. 6. 

(4) The formingr of an opinion 
without due knowledg'e or ezamlna- 
tlon.—Alabama Gea Co. v. Jones, 13 
So.2d 873, 876. 244 Ala. 413—Tar- 
brousrh V. Mallory. 144 So. 447, 448, 
225 Ala. 579. 

63. U.S.—^Adelbert Colleffe of West¬ 
ern Reserve Unlversity v. Toledo, 
W. & W. R. Co.. 47 P. 886, 843. 

49 C.J. p 1324 note 84. 

64. Ohio.—Montalto v. State, 199 K. 
E. 198, 199, 51 Ohlo App. 6. 

49 aJ. p 1324 note 85. 

65. Okl.—^Teeeler v. State, 180 P. 
1164, 1167, 9 Okl.Cr. 188. 

49 C.J. p 1324 note 86. 

66. P€L—Commonwealth v. Powers, 
168 A. 328, 331, 110 Pa.Super. 319. 

67- D.Cw—U. S. V. McWiUlams, D.C., 
54 P.Supp. 791, 793. 

68. U.S.—Cole V. IiOew*s, Inc., D.C. 
Cal., 8 FJELD. 608, 514. 

69. N.J.—State v. Caporale, 89 A. 
1034, 1035, 85 K.J.Law 495. 

49 C.J. p 1325 note 2. 

"A pexson Is prejndloed or ag*- 
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grieved. In the legal sense, when a 
legal right is invaded by the act 
complained of or his pecunSary Inter- 
est Is directly affected by the decree 
or Judgment.*'—^American Surety Co. 
V. Jones. 51 N.E.2d 122, 125, 334 Ill. 
222—Gloss V. People, 102 N.E. 763, 
766, 269 Hl. 332, Ann.Cas.l914C 119. 

70. Mo.—State v. Barton, 71 Mo. 
288, 296. 

71. Pia.—Keen v. Brown, 35 So. 401, 
402, 46 Fla. 487. 

TSL Ga.—^Ludwig v, J, J. Newberry 
Co., 62 S.E.2d 485, 488, 78 Ga.App. 
871. 

7a Kan.—State v. Parrar, 176 P. 

987, 988, 103 Kan. 724. 

Ter.—Corpus Jttxls dted In Pidellty 
Union Casualty Co. v. Koonce, Civ. 
App., 6i S.W.2d 777, 780. 

74. Kan.—^Prunty v. Consolidated 
Fuel, eta, Co., 108 P. 802, 803, 82 
Kan. 541. 

Ter.—Corpus Jtirls dted In Pidellty 
Union Casualty Co. v. Koonce, CIv. 
App., 51 S.W.2d 777. 780. 

75. Ter.—Corpus Jnxls dtad in Pi¬ 
dellty Union Casualty Co. v. 
Koonce, Clv.App., 51 S.W.2d 777, 
780—Coman v. Baker, Clv.App., 179 
&W. 937, ,939. 

Phrases 

(1) '‘Prejudlcial evidence** see Evi- 
dence S 159. 
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ftll;76 injTilioTlS.77 

It has been held synonymotis *with 'Tmrtful” see 
41 C. J.S. p 374 note 96. 

PBELIMINABY. Preeeding the main bnsiness, pre- 

f actory, preparatory.78 

‘Trelinunarsr^^ has been held to be the antonym 
of ‘^stliminaiy^ see ante p 248 note 63. 

Phrases employing the word are set ont in the 
note.79 

FBEMATUBli. Happening, airiving, existing, or 
perfoimed before the proper or nsnal time-^o 

The word "prematnre” is treated in varions con- 
nections thronghont this work, particnlar reference 
beiog made to Actions § 127, Insnranee § 1262, and 
Jndgments § 113 b. Por other particnlar applica- 


tions and speeifie nses of the term consuit the 
Indexes to the various tities and the Deseriptive- 
Word Index. 

PBEMEDITATE. To deliberate ;8l to thiiik on, 
and revolve in the mind, beforehand;^^ to contrive 
and design previously;83 to determine upon befoie- 
hand;8^ to meditate or deliberate before conclnding 
to do the deed;S5 to intend;^® to consider and ex¬ 
amine the reasons for and against; to consider 
maturely.®7 it has been said that to premeditate 
implies an act or state of mind going before medita- 

tion or deliberation.®^ 

^Tremeditate” and "deliberate” have been held 
to be synonymous, and the terms have also been 
distinguished, see 26 C.J.S. p 689 notes 66, 67. "Pre¬ 
meditate” has been distinguished from "design” 
see 26 C.J.S. p 1238 note 91. 


(2) 'TPrejudiclal interference” In 
minlng: pliraseology see Minea and 
Minerals S 3 h. 

78. w«.ri, —^Prunty v. Consolidated 
Fuel, etc., Co., 108 P. 802, 803, 82 
Kan. 541. 

Tex.— Corpus ruris dted Iu Pldelity 
Union Casualty Co. v. Koonce, Clv. 
App., 61 S.W.2d 777, 780. 

77. Tex.— Corpus Juris dted iu Fl- 
dellty Union Casualty Co. v. 
Koonce, Civ.App., 51 S.W.2d 777, 
780. 

49 C.J. p 1325 note 8. 

7a U.S,—^McComb v. C. A. Swanson 
& Sons, D.C.Neb., 77 F.Supp. 716. 
732. 

Slmilarly defiued 

That whlch precedes the main hus- 
iness.—^Hostetter v. Musklngum Wa- 
tershed Conservancy Dlst., 16 N.B.2d 
428. 431, 58 Ohio App. 161. 

79. Phrases 

(1) “Preliminary actlvities’* as 
used In Portal-to-Portal Act of 1947, 
29 U.S.C.A. §§ 251-262, see Master 
and Servant § 151 (28). 

(2> *T>pelimInary hearlng*' In crim¬ 
ina! prosecutions deflned see Crim- 
Inal Liaw % 331 and other references 
in the title index. 

(3) “Preliminary injunction" de- 
flned see Injunctions S 3 and other 
references in the title index. 

(4) “Preliminary questions” see 
the C.J.S. title Witnesses § 344, also 
70 C.J. .p 564 note 82-p 566 note 2. 

(5) “Preliminary requisition” see 
Ebctraditlon § 35. 

(6) “Preliminary warrant’* or oth¬ 
er process in criminal prosecutions 
dedned see Criminal L&w § 316 and 
other references in the title index. 

(7) Other phrases as to which 
more recent adjudlcations have not 


been found see 49 C.J. p 1325 notes 
18-21. 

80. Webster New IntD. 

Phrases 

(1) “Premature birtb of a child” 
deflned see 11 C.J.S. p 349 note 63.1. 

(2) “Prenaiature labor*' deflned see 
61 C. J.S. p 474 note 6^. 

81. Fla.—Coolt V. State, 86 So. 666, 
673, 46 Fla. 20. 

49 C.J. p 1326 note 30. 

Sluiilarly defiued 

(1) To deliberate upon or contrive 
in advance.—Walcher v, Teriitory, 
90 P. 887, 888, 18 Okl. 528. 

(2) To deliberate upon the doing 
of an act beforehand.—State v. 
Strothers, 8 Ohlo K & a P. 367, 359. 
7 Ohlo N.P. 228. 

(3) To welgh In the mind.—^Milton 
V. State, 6 Neb. 136, 143. 

(4) To reflect upon.—^Milton v. 
State, supra. 

82. Cal.—^People v. Honeycutt, 172 
P.2d 698, 703, 29 Cal.2d 62—People 
V. Bender, 163 P.2d 8, 19, 27 Cal. 
2d 164—People v. Thomas, 166 P. 
2d 7, 17, 26 Cal.2d 880—People v. 
Nichols, 198 P.2d 538, 542, 88 Cal. 
App.2d 221. 

Similarly defiued 

(1) To think, consider, or revolve 
in the mind beforehand.—Cook v. 
State, 36 So. 665, 673, 46 Fla. 20—40 
C.J. p 1326 note 41. 

(2) To thihk about beforehand.— 
Walcher v. Territory, 90 P. 887, 888, 
18 Okl. 528—49 C.J. p 1326 note 40. 

(3) To think of in advance. 

Neb.—^Carleton v. State, 61 N.W. 699, 

712, 43 Neb. 373. 

Wis.—^Perugi v. State, 80 N.W. 693, 
697, 104 Wls. 230. 76 Am.S.R. 865. 

(4) To think of a matter before it 

482 


is executed.—State v. Dodds, 46 S.E. 
228, 231, 64 W.Va. 289. 

83. Cal.—^People v. Honeycutt, 172 
P.2d 698, 703, 29 Cal.2d 62—People 
V. Bender, 163 P.2d 8, 19, 27 Cal.2d 
164—^People v. Thomas, 166 P.2d 
7, 17, 25 Cal.2d 880—People v. 
Nichols, 198 P.2d 538, 542, 88 Cal. 
App.2d 221. 

Similarly defiued 

(1) To contrive by previous medi- 
tatlon.—Stanley v. State, 199 S.W.2d 
618, 1160 Tex.Cr. 173. 

(2) To plan, contrive, or scheme 
beforehand.—Craft v. State, 3 Kan. 
450, 483. 

(S) To design.—iPerugl v. State, 80 
N.W. 593, 697, 104 Wls. 230, 76 Am.S. 
B. 865. 

84. Neb.—Carleton v. State, 61 N.W. 
699, 712, 43 Neb. 373. 

Wis.—Perugi v. State, 80 N.W. 593, 
697, 104 Wis. 230, 76 Am.S.R. 

865. 

Similarly defiued 

To concelve of a thlng before it is 
executed.—Commonwealth v. Smith, 
2 Wheel.Cr., N.T., 79, 86. 

85. Tex.—Stanley v. State. 199 S.W. 
2d 618, 160 Tex.Cr. 178. 

Similarly defiued 

To meditate upon previously.— 
Walcher v. Territory, 90 P. 887, 888, 
18 Okl. 528. 

86. Wls.—Perugi v. State, 80 N.W. 
'593, 697, 104 Wls. 230, 76 Am.S.R. 
865. 

Shuilarly defiued 

.To Intend beforehand.—Common¬ 
wealth V. Tucker, 76 N-E. 127, 140, 
189 Mass. 457, 7 Lr.R.A.,N.S., 1066. 

87. Neb.—Milton v. State, 6 Neb. 
136, 143. 

j 88. Tex.—Stanley v. State, 199 S.W 
1 2d 618, 160 Tex.Cr. 173. 
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PREMEDITATE—PREMEDITATION 


Premedifated. Thonght of beforehand, for any 
length of time, no matter how sliort;89 previously 
contrived, designed, or intended;®^ to liave formed 
in the mind by previous thongbt or meditation;®^ 
deliberate;®^ willful.®® It has been said tbat “pre- 
meditated" includes rntbin its meaning “medita- 
tion” and ‘‘deliberation.”®^ 

^fPremeditated^’ has been beld equivalent to, or 
synonymons with, '^aforetbongbt” see 2 C.J.S. p 
1007 note 32, "deliberate” see 26 C.J.S. p 690 note 

80, and "prepense.”®^ 

It bas been compared with, or distinguished from, 
"deliberate” see 26 C.J.S. p 690 note 82, and "will- 
fuL”®® 

PREMEDITATEDLT. The word "premeditatediy^ 
is defined as meaning planned, contrived, or schemed 


beforehand;®^ thonght of beforehand for any length 
of time, however shoit;®® with fixed and precon- 
ceived intention formed before the act.®® It has 
been said that “premeditatedly” does not mean 
"thonght of” in the sense of "thonght over.”i 

'Tremeditatedly^^ has been held synon 3 nnons with 
"deliberately,” and the terms have also been dis- 
tingnished, see 26 C.J.S. p 691 notes 10, IL 

PBEMEDITATIOy. The word "premeditation” 
is composed of "pre” and "meditation,”^ and means 
meditation beforehand;® the act of meditating be¬ 
forehand the act of premeditating.® Premedita- 
tion is the mental operation of thinking upon an 
act before doing it, or npon an inolination before 
carrying it ont;® intent before the act;7 a prior 
intention,® determination,® or pnipose^® to do the 


89« Tex.—Stanley v. State» supra. | 
Utali.—State v. Roedl, 165 P.2d 741, 
749. 107 Utan 638. 

49 O.J'. P 1326 note 55. 

Slxnilaxly defined 

Thoiisrlit over beforehand, for any 
lensth of time, however short.— 
State V. Blalne. 116 P. 660, 662, 64 
Wash- 122. 

sa Fla.—Cook V. State, 35 So. 666, 
673, 46 Fla. 20. 

Utah.—^Brannigan v. People, 24 P. 

767. 769, 3 Utah 48«. 

Sljnllarly defined 

(1) Contrived or designed previ¬ 
ously.—Hawes v. State, 7 So, 302, 
304, 88 Ala. 87—Mitchell v. State, 60 
Ala 26. 

(2) Contrived beforehand, or de¬ 
signed previously.—^Martin v. State, 
25 So. 266, 257, 119 Ala 1. 

91. Fla—Cook V. State, 85 So. 665, 
673, 46 Fla 20. 

Utah.—^Brannigan v. People, 24 P. 

767, 769, 8 Utah 488. 

Shnilarly defined 

(1) Medltated or thonght ui>on be¬ 
forehand.—Feigans v. State, 41 So. 
886, 888, 52 Fla 57. 

(2) Previously consldered or medi- 
tated.—Atklnson v. State, 20 Tex. 
522, 581. 

(3) Concelved beforehand.—^Pem- 
brook V. State, 222 N.W. 956, 957, 117 
Neb. 769. 


92. Fla—Cook V. State, 35 So. 665, 
$73, 46 Fla 20. 


Utah.—^Brannigan v. 
767, 769. 3 Utah 488. 

Peopla 24 

P. 

Phrases 

(1) "Premeditated 
Homicide § 33. 

deslgn” 

see 

(2) “Premeditated 
Homicide $ 33 b. 

malice” 

see 

93. Utah..—^Brannigan 

V. People, 

24 


P. 767, 769, 8 Utah 488. 


94. Utah.—^Brannigan v. People, su¬ 
pra 

95. Dak.—^Territory v. Bannlgan, 46 
N.W. :597. 698, 1 Dak. 461. 

Fla—Cook V. State, 85 So. 665, 671, 
46 Fla 20. 

N.T.—People V. Clark, 7 N.T. 386, 
393, 2 Fdm.Sel.Cas. 280. 

Wls.—Sullivan v. State, 76 N.W. 956, 
960, 100 Wls. 283. 

96. Ind.—^Landreth v. Stata 171 N. 
K 192, 196, 201 Ind. $91, 72 A.L.R. 
891. 

97. Kan.—State v. Johnson, 140 P. 
839, 840, 92 Kan. 441. 

Okl.—Easley v. State. 143 P.2d 166, 
170, 78 Okl.Cr. 1—^Basham v. State, 
287 P. 761. 763. 47 OklXJr. 204. 

98. Mo.—State v. Stogsdlll, 23 S.W. 
2d 22, 26, 324 Mo. 105. 

49 C.J. p 1326 note 62 [bj (2). 

99. Kan.—State v. Tarborough, 18 
P. 474, 478, 39 Kan. 681. 

1. Okl.—Easley v. State, 143 P.2d 
166, 170, 78 OkI.Cr. 1—Basham v. 
State, 287 P. 761, 763. 47 akl.Cr. 
204. 

8. Fla—Kelgans v. State, 41 So. 
886, 888, 62 Fla 67—Cook v. 'State, 
35 So. 665, 677, 46 Fla 20. 

3. N.Y.—People v. Kiernan, 3 N.T. 
Cr. 247. 250. 

Phrases 

(1) ‘With premedltation*' means 
with previous deslgn formed.—State 
V. Fiska 28 A. 672, 573. 63 Coim. 388. 

(2) ‘With mallee and premedlta¬ 
tion” held equivalent to ”wlth mal¬ 
lee aforethought” see 2 C.J.S. p 1008 
note 37. 

4. Neb.—Simmerman v. Stata 17 N. 
W. 115, 14 Neb. 568. 

6. Fla—Kelgans v. State, 41 So. 
886, 888, 62 Fla 67—Cook v. State, 
35 So. 665, 677, 46 Fla 2p. 
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e, Wash.—State v. Moody, 51 P. 

356, 359, 18 Wash. 165. 

49 C.J. p 1327 note 73. 

Simllarly defined 

(1) Thinking out beforehand.— 
State V. Spivey, 43 S.B. 475, 476, 183 
N.C. 989. 

(2) Thinking over, deliberatlng 
upon, welghlng in the mind before¬ 
hand.—^Parker v. State, 161 P. 562, 
555, 24 Wyo. 491. 

(3) Thinking about and formlng a 
deslgn or purpose before the com- 
mlssion of an act.—Commonwealth 
V, Webb, 97 A. 189, 191, 252 Pa 187. 

7. Okl.—Easley v. State, 143 P.2d 
166, 170, 78 Okl.Cr. 1—Basham v. 
State, 287 P. 761, 763. 47 Okl.Cr. 
204. 

49 C.J. P 1327 note 70 [a] (1). 
Simllarly defined 

(1) Deslgn or Intent before the 
act.—State v. McGaCBn, 13 P. 560, 
562, 36 Kan. 815. 

(2) A deslgn formed to commit a 
crlme, or to do some other thlng be¬ 
fore it Is done.—^Brannlgan v. Peo¬ 
ple, 24 P. 767, 769, 3 Utah 488. 

(3) Previous contrivance or de- 
sign formed.—Simmerman v. State, 
17 N.W. 116, 14 Neb. 668. 

8. Eia—^Matthews v. State, 177 So. 
321, 324, 130 Fla 53—^Buchanan v. 
Stata 116 So. 276, 277. 95 Fla 301 
— ^liowe V. State, 105 So. 829, 831, 
90 Fla 255. 

Or,—State v. Ah I^ea 8 Or. 214, 221. 

9. N.C.—State v. Cameron, 81 B.B, 
748, 749, 166 N.C. 379. 

49 C.J. p 1327 note 76. 

Simllarly defined 

To form a iprior determination to 
do the act.—State v. Wlsa 36 S.E. 
2d 230, 232. 225 N.C. 746. 

10. Ark.—^Blevins v- Stata 107 S.W. 
393, 394, 85 Ark. 195. 
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act in qnestion; foretliotight;^^ previons delibera- 
tion;l2 prior consideration.^^ 

*Tremeditation” is also defined as meaning to 

think beforehand;!^ tboogbt of beforehand^S for 

any,l® or some,^^ lengfch of time, bowever sbort. 

Premeditation is notbing more or less than a 
mental process, a series of mental attitiides,^^ and 
does not involve a constant purpose for a definite 
lengtb of time.i^ No particular time is reqnired for 
the mental process of premeditation,20 and tbe in- 
tention to do tbe act need not bave existed for any 
particular lengtb of time before tbe act ,21 and it is 
as mncb premeditation if tbe intent entered into tbe 
mind of tbe guilty agent a moment before tbe act 
as tbongb it entered tbe mind a considerable period 
of time before*22 

Premeditation is wbere tbe intention to do tbe act 
bas been foxmed before tbe attempt to execnte it.28 


^‘Premeditation” bas been beld equivalent to, or 
synonymons with, “aforetbougbt” see 2 C.J.S. p 1007 
note 32. “Premeditation” and “deliberation” bave 
been beld synonymons, and tbe terms bave also 
been distinguisbed, see 26 C.J.S. p'692 notes 24^ 
25. 

‘Tremeditation” as an element of mnrder in tbe 
first degree is defined and discnssed in Homicide § 
33. For otber specific references consuit tbe De- 
scriptive-Word Index. 

PBEMISES. Tbe word .“premises” bas varions 
meanings depending on tbe snbject matter in con- 
nection witb wKicb it is nsed.24 It bas no fixed legal 
significance,^® and no definition applicable to every 
situation.2® 

Tbe Word bas two entirely different meanings, aind 
in popular usage signifies lands and tenements, and 
in this sense is defined in tbe C.J.S. title Property 


11 . Fla.—Cook V. State, 35 So. 665, 
677, 46 Fla. 20. 

49 C.J. p 1327 note 71. 

12. Fla.—Cook V. State, supra. 

49 O.J. p 1327 note 76. 

Sfmilarly defined 

A deliberatlon and a continual per- 
sistence whlch Indlcates more per- 
versity than will.—Brannig^an v. 
People, 24 P. 767, 796, 3 Utah 488. 

13. N.a—State V. French, 34 S,11.2d 
157, 162, 226 N.C. 276. 

14. hr.C.-^5tate v. Wise, 36 SvB.2d 
230, 232, 226 N.C. 746—State v. 
French. 34 SJB.2d 167, 161, 226 N". 
C. 276. 

Pa,—Commonwealth v. Perrier, 3 
Phila. 229. 232. 

Slmilarly defined 

(1) To think over a matter hefore- 
hand.—State v. French, 34 S.R2d 
167, 161. 226 N.C. 276. 

<2) To think out, plan, or deslgn 
beforehand.—State v. Russell, 146 P. 
2d 1003. 1009. 106 Utah 110. 

15. Mo.—State v. Cade, 84 S.W.2d 
82, 83,- 326 Ho. 1132: 

K.M.—State v. Hali, 65 P.2d 740, 742, 
40 N.M. 128—Torres v. State, 43 P. 
2d 929, 931, 39 N.M. 191. 

N.C.—State v. French, 34 S.F.2d 167, 
162, 226 N.a 276. 

13. Mlnn.—State v. Prolow, 108 N. 

W. 873, 874, 98 Mlnn. 459. 

Mo.—State v. Malone, 62 S.W.2d 909, 
333 Mo. 594—State v. Ashcraft. 70 
S.W. 898, 900, 170 Mo. 409—State 
V. Kotovsky, 74 Mo. 247, 249—State 
V. Kllgore. 70 Mo. 646, 665. 

N.a— State V. Uewls, 183 S.E. 857, 
369. 209 N.a 191. 

Okl.—Fasley v. State, 143 P:2d 166, 
169, 78 Okl.Cr. 1—Basham v. State, 
287 P. 761, 763. 47 Okl.Cr. 204. 

49 OJ. p 1827 note 80. 


17. N.C.—State v. Brown, 11 S.E.2d 
321. 324, 218 N.C. 416—State v. 
Hawkins, 199 S.E. 284, 289, 214 N. 
C. 326—State v. Bowser, 199 S.E. 
31. ' 33 , 214 N.C. 249—State v. 
Payne, 197 S.B. 673, 679, 213 N.C. 
719—State v. BufiCkin, 183 S.E. 648. 
648, 209 N.C. 117—State v. Evans, 
160 S.B. 678/ 679, 198 N.C. 82— 
State V. Steele, 130 S.E. 308. 312, 
190 N.a 506—State v. Benson, 111 
S.B. 869, 871, 183 N.C. 796. 

18. Phillpplne.—^U. S. v. Beecham, 
15 Philippine 272, 293. 

19. W.Va.—State v. Farley, 23 S.E. 
2d 616, 620. 126 W.Va. 266. 

30. N.a--State v. BufiCkin, 183 S.E. 
643. 648. 209 N.C. 117—State v. Ev¬ 
ans. 160 S.E. 678, 679, 198 N.C. 82. 

21. Fla.—^Matthews v. State, 177 So. 
321, 324, 130 Fla. 63—^Buchanan v. 
State, 116 So. 276, 277, 95 Fla. 301 
—Powell V. State, 112 So. 608, 610, 
93 Fla. 766—Liowe v. State, 106 So. 
829, 831. 90 Fla. 266. 

Okl.—^Easley v. State, 143 P.2d 166, 
170, 78 Okl.Cr. 1—^Basham v. State, 
287 P. 7*61, 763, 47 Okl.Cr. 204. 
Wis.—Perugi v. State, 80 N.W. 693, 
697, 104 Wis. 230, 76 Am.S.R. 866. 

22. Fla.—Matthews v. State, 177 So. 
321, 324, 130 Fla. 63—Buchanan v. 
State, 116 So. 276,’277, 95 Fla. 301 
—^liowe V. State, 106 So. 829, 831, 
90 Fla. 265. 

23. Or.—State v. Ah Lee, 8 Or. 214, 

220 . 

24. XJ.S.—Corpus dTnrls guoted in 

0'Comior v. Great Lakes Pipe Line 
Co., C.C.AMb., 63 P.2d 523, 626, 626 
—^Porter v, Tureen, B.C.M 0 ., 68 P. 
Supp. 214, 216. -- 

3!-a.—^Deich v. Reeves, 48 S.E.2d 373, 
375, 203 Ga. 596. 

4S4 


[Md.—Jackson v. Birgfeld, 66 A2d 
I 793, 795, 189 Md. 652. 

Mass.—^Attomey General v. J. P. Cox 
Advertising Agency, 10 N.B.2d 265, 
268. 298 Mass. 383—DePrizio v. P. 
W. Woolworth Co., 196 N.E. 910, 
912, 291 Mass. 143—Wadman v. 
Boudreau, 170 N.E. 44, 46, 270 
Mass. 198. 

Mo.—State' V. Myers, 147 S.W.2d 444» 
447—^Fulkerson ' v. Great Lakes 
Pipe Line Co., 75 S.W.2d 844, 846, 
335 Mo. 1058. 

Pa.—Corpus jmrls dted in Llttlejohn 
V. Rlncoe, 49 A.2d 533, 634, 169 Pa. 
Super. 588. 

Tex.—^Lee v. State, 143 S.W.2d 389, 
390, 140 Tex-Cr. 166—Comeaux v. 
State,' 42 S.W.2d 266, 268, 118 Tex. 
Cr. 223. 

49 C.J. Ip 1327 note 85. 

Slmilarly expressed 

The Word “premises” does not 
have one fixed and definite meaning 
but Its meaning is to be determined 
by its context and is dependent on 
drcumstances in which it is used.— 
Glbbons v. Brandt. C-C-A-Hl., 170 F. 
2d 386, 387. 

25. U.S.—Corpus Jnrls atioted in 
0'Connor v. Great Lakes Pipe Line 
Co., aC-AMo., 63 F.2d 623, 525, 
626. 

Pa.—Corpus J'uris olted In Llttlejohn 
V. Rlncoe, 49 A2d 633, 634, 169 Pa. 
Super. 588. 

Tex.—Lee v. State, 143 S.W.2d 889, 
890, 140 Tex.Cr. 156. 

49 aj. p 1327 note 86. 

No definite legal meaning 
Kan.—Merrill v. Parmers’ AUlance 
Ins. Co.. 122 P.2d 776, 782, 165 
Ean. 31. 

26. U.S.—0'Connor v. Great Lakes 
Pipe Line Co., C.C.AM 0 ., 63 F-2d 
623, 625. 
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§ %, also 49 C.J. p 1328 note 9-p 1329 note 21.' The 
teGTxn is also treated in its popular sense, as denot- 
ing lands and tenements, in Deeds § 22 b and in the 
C.J.S. title Workmen^s Compensatioii Acts § 231, 
also 49 C.J. p 1329 notes,23, 24. See also the index 
to the title Landlord and Tenant and the Descrip- 
tive-Word Index. 

In what has been said to he its primaiy sense, ^7 
the Word “premises” is defined as meaning that 
which has been before nientioned;^® matters previ- 
onsly stated or set forth;29 statements previously 
made;^® the foregoing statements that which 
has gone before that which is before that 
which precedes;34 that which is put before that 
which is placed first; that which is sent before ;36 

introduction.37 

When used in its primary sense in a document or 
written instrnment, ordinarily there can be no un- 
certainty with respect to the meaning of. the word 
"premises,"38 for in this sense the term implies a 
reference to previous matter contained therem^® 
and coneeming which something is proposed.**® 


When used in various other connections in written 
instroments, however, its exaet meaning mnst be 
determined according to the intention of the parties 
as aseertained from the instrnment, and the faets 
and drcumstances attending its making.^i 

The stating part of a bili in equity is sometimes 
called the "premises,'^ and is an essential part of 
the bili, as stated in Equity § 210. 

In logic, ^‘premises'' is defined as meaning the two 
introductory propositions of a syllogism from which 
the conclusion is deduced.^2 

FEHDinTM. A word of art with a wdl-defined 
meaning.43 It signifies a reward or recompense for 
some act done;^^ a bonus compensation for the 
use of money;^® a price for a loan; a sum m addi- 
tion to interest.47 

'‘Premium” has been held equivalent to, or synony- 
mous with, “commission’’ see 15 C.J.S. p 582 note 16,' 
and has been eompared with or distinguished from 
"gross income” see 38 C.J.S. p 1082 note 63. ^Tlre- 
mium” and "assessment” have been held synony- 


27. CaJ.—Alaska Imp. Co. v. Hlrsch, 
47 P. 124. 126. 119 Cal. 249. 

Wyo.—Snow v; I>uxstad, 147 P. 174, 
183, 23 Wyo. 82. 

28. S.C.T“Bei 7 y v. Marlon CJounty 
Lumber Oo., 93 S.:iS. 328« 329, 108 
S.C. 108, Ami.Cas.l918E 877. 

49 C.J. p 1327 note 93. 

Similasly defined 

What hais been pre-yiously men- 
tioned, without regar^ to the nature 
of the thlng.—Sanford v. Irby, 4 L. 
J.Ch. 23. 28. 

29.. Wyo.—Snow Vj Duxatad, 147 P. 

174, 183. 23 Wyo. 82. 

BImilarly defined 

(1) The aforescdd.—Snow v. Duz- 
stad, supra. 

(2) Faets previously stated.— 

Snow V. Duxstad, supra. 

(3) What has 'been previously 
stated.—Boon v. B6on, 180 N.E. 792, 
794. 348 111. 120. 

(4> What has been stated before 
or above.—Snpw. v. 'Ihzxstad, supra. 

(6) The subject or thing previ¬ 
ously expressed.—Beacon L., etc., 
Assur. Co. V. Gibb, 5 Can.App.Cas. 
20, 37. 

sa Mo.—^Pulkerson v. Ghreat liak^ 
Pipe Line Co.. 60 S.W.2d 71, 73, 
227 Mo.App. 882. 

N.T.—Gardner v. Bentley, 47 N.T.S. 

2d 746, 748, 183 Mlsc. 406. 

49 C.J. p 132*^ note 92. 

'Tn the premises'’ defined see' 42 C. 
J.S. p 483 note 82. 

3L Wyo.—Snow v. Duxstad, 147 P. 
174,'183, 23 Wyb. 82. 


Similarly defined 

The foregoing matter.—^Littlejohn 
V. Hlncoe, 49 A.2d 533, 535, 159 Pa 
Super. 588. 

32. U.S.—Old Dominion SS. Co. v. 
City of New York, D.C.N.T., 286 P. 
165, 156. 

Similarly defined 

. What has gone beforfe.—^Boon v. 
Boon, 180 N.B. 792, 794, 348 DI. 120. 

33. Mo.—rPulkersdn v. . Great Lak,es 
Pipe Lttte Co., 60 'S.W.2d 71, 73, 
227 Mo.App. 882. 

49 CJ. p 1327 npte 95. 

34. ’ Wyo.—Snow v. Duxstad, 147 P. 
174, 183, 23 Wyo. 82. 

35. N.T.—Gardner v. Bentley, 47'N.' 
T.S.2d 746,’ 748, 183 Misc. 406. ' j 

Wyo.—^now y. Duxstad, 147 P. 174, 
183; 23 Wyo. 82. * 

36. Mass.—Doherts^s Case, 2 N.B.2d 
186, 187, 294 Mass. 363, 105 A-L.R. 
676. 

37. Mo.—^Pulkersoiii v. Grep.t I^akes 
Pipe Line Co., 60 S.W.2d 73, 
237 Mo.App. 882, 

N.T.—Gardner v. Bentley, 47 N.Y.S. 

2d 746, 748, 183 Misc. 496. 

49 C.J. p 1327 note 90, •, 

38. wyo.—Snow V. Dtixstad, 14-7-P. 
174, 183, 23 Wyo. 82., 

38- Pa—Littlejohn v. Ttlncoe, 49 A- 
2d 533, 535, 159 PaSuper. 588. 

Xa its etymologlcal seiUMy the term 
applles to that which been be¬ 
fore mentioned, and includes faets 
redted In the Instrnment in‘ ‘whlch 
it is Used.—Berry V. Marlon Obunty 
Lumber Co., 93 aB. 328, 329, 108 
S.a 108, Ann.Cas.l918B 877. - 
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40. La—^Reynaud v. Bullock, 196 
So. 29, 31, 196 La 86. 

‘Mo.-r-Fulkerson v. Great Lakes Pipe 
Line Co., 60 S.W.2d 71, 73, 227 Ma 
App. 882. : 

'49 C.J. p. 132,8 note 99 [al. 

41. , ,Ill.-;--Merchants' Bld^. Imp. Oo. 
y. Chlcagro Exch. Bldg. Co., 71 N. 
b; 32,* 27,' 210 ni. 26, 102 Ain.fl.R: 
146. 

N.T.-^P. p. Procter Troy Prbpbrtles 
Co., Inc. V/ Dugan Store, IfcicL» 181 
N.T.S. 786. 788, 191 App.Div. 686— 
Gardner v. Bentley, 47 N.T.S.2d 
746, 749, 183 Misc. 406. 

4a Wyo.-i-Snow V. Duxstad, 147 P 
174, 183; 23-Wyo. 82. 

43i En§r.—Klng V. Cadogan, l K.B. 
485. ... 

4;|1 C^.—^BroTTO v. Board, of Police 
. Com*rs. pf City of Lps Anheles, 136 
.,P.2d, 617,. 619, 68 Cal.App,2d 478, 

27 9^. p ^76.^ote 66. / ' 

atmlliy ly i^elln^ 

(1)‘A .rewa?^; or recompensa— 
Parmers* and Bankers' Life Ins. pa 
V. Whltnpy, 2X0 P. 646, 647,, 112 ,Kan. 

> "1* , 

< 2 ) Ajx^award or recompensen for 
some act done.—^People v. Cohei|,'269 
N.T.S. 397, 400, 160 Misc. 10. 

45- Mohfi—^tate v. Lutey> 179 vp 
457, 458, ,56 M;pnt. 646. 

46- Ga—^Reynolds v. Blokers-G«Od- 
w^ Co., 131 aE. 66. 56, 15JL 

47. Mont.—State v. Lutey, ■ 179 p 
467, 458,56 Mont 646.- . - , ' 



PREMTUM—PBEPENSE 


72 aj.s. 


mons, and tlie terms have also been distinguislied; 
see 6 CJr.S. p 1025 notes 36^ 45. 

The teim ^^remintn^ is defined and discnssed in 
Boilding and Loan Associations § 73. In connection 
with laws relating to gaming see Gaming §§ 1, 5, 88 
b (4). ^Treminm,” mthin the law of Insurance, is 
defined in Insurance § 340; and for other references 
see the index to that title. 

Phrases employing the word are set out in the 
note.^* 

PBENSAJE. In the Philippine Islands, the desig- 
nation among merchants of the operation of baling 
hemp.^® Also, aceording to the custom prevailing 
among hemp merchants and dealers in the Philippine 
Islands, the denomination of a charge, the amount 
of whieh depends on the then prevailing rate, made 
against the huyer.®® 

PBEPABATION« In one sense the word means 
that whieh is prepaared; something made; equipped 
or compounded for a particular purpose.^i jj^ 
a slightly different sense it means the act of pre- 
paring or fitting for some use or purpose; the oper¬ 
ation of malri n g ready for a speeido end; disposi- 
tion; adaptation.^^ 

It has been eompared with, or distinguisbed from, 
^^attempt" see 7 G.J.S. p 689 note 48, ‘‘manufacture” 
see Manufactores § 1 a (4^, and ‘^reservation,”53 

^reparation” as an eluent of an attempt to 
commit a crime is discnssed in Griminal Law § 75 


b; see also the index to that title. For other par> 
ticular applicatione and specidc uses of the term con¬ 
suit the Desciiptive-Word Index. 

PEEPABE. To make ready; to provide with neces- 
sary means; to provide with what is appropriate or 
necessary.54 

'Preparett^ is defined as meaning put into a state 
for use.®® 

‘Trepared" has been held equivalent to, or sy- 
nonymous with, '^flt” see 36 C.J.S. p 884 note 32. 

PBEPABEDNESS. State of being prepared; readi- 
ness; specifically, a state of military and naval 
preparation for adequate defense in case of possi- 
ble hostilities;®® and the word is generally under- 
stoed to mean the possession on the part of this 
country of a larger and better aimy and navy.®7 

PEEPAT. To pay beforehand; to pay the charge 
on in advance.®8 _ 

PBEPAYMENT. Payment beforehand, or in ad- 
vance.®® It has been said that the term is not neces- 
sarily the opposite of '‘final payment” see 36 C.J.S. 
p 763 note 8. 

FBEPENSE. Aforethought;®® premeditated; 
thought of beforehand.®! 

The term has been held equivalent to, or synony- 
mous with, ‘^aforethought” see 2 C.J.S. p 1007 note 
32^ and 'premeditated” see ante p 483 note 95. 


48. FbnuMs 

(1) “At a premium** measus aijove 
par.—^Boston & M. H. Co. v. IT. S.» 
dCLAMass., 265 F. 678, 579. 

(2) 'Tremliim system;” a system 
whereby an Indlvidual is eznployed 
at 8Ln agreed basic rate, establlshed 
by determlnlngr the time in whieh 
an ordlnary workznan can do the 
Work, and in addition is pald a cer- 
taCa premium for performins: such 
woric in less than the detennlned 
tima—Johnson v. Faller, etc., Mtg. 
Co., 197 K.W. 241. 242. 246. 188 Wis. 
68 . 

( 8 ) Other phrases as to whieh 
more recent adjudicationa have not 
been found see 49 C.J. p 1380 notes 
72^74. 

48. Fhilippina—Inchansti v. Crom- 
wdh 20 Philippine 345. 846. 

50. Philippine.—^Inchaixsti t. Crom- 
well. supra. 

51. TJ.S.—U. S. V. Brunett, D.C.Mo., 
53 F.2d 219, 229. 

Phxases 

(1) “Proprietary preparation;*' a 
medlcinal preparation may be pro- 


prietary where it is recommended by 
the manufacturer to the publlc as a 
proprietary medicine or as a remedy 
for dlsease, without being made by 
a private formula, or under an ex- 
dusive right clalmed to the mahlng 
or preparlQg it, or under a patent.— 
Ferguaon v. Arthur, N.T., 6 S.Ct. 861, 
864, 117 U.S. 482, 29 L..Fd. 979—50 
C.J. p 790 note 12. 

(2) Other phrases as to whieh 
more recent adjudicatione have not 
been found see 49 C.J. p 1330 note 
84-p 1331 note 90. 

52. New Standard I>. 

63. IT.S.—Habicht, Braun & Co. v. 
IT. S., C.C.N.Y.. 176 F. 1009, 1012. 

54. Mont.—^Brennan v. Northern 
Electric Co., 231 P. 388, 889, 72 
Mont. 36. 

55. N.T.—^People v. Wolen, 291 N.T. 
S. 665, 666, 667, 161 Misc. 286. 

Phrases 

(1) “Prepared coal” defined see 
Mines and Mlnerals S 2 b (1). 

(2) “Prepared pnmes" are prunes 
whieh are first drled and then stewed 
in sugar syrup and finally sealed In 
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cans.—National Grocery Co. v. Pratt- 
Liow Preserving Co., 17 P.2d 61, 170 
Wash. 676. 

(3) “Prepared vegetables" as sub- 
Ject to customs dutles see Customs 
Outies § 38. 

(4) Other phrases as to whieh 
more recent adjudicatione have not 
been found see 49 aj. p 1880 note 
84-p 1331 note 90. 

66 . Webster New Int.D. 

67. IT.S.—Army and Navy Club of 
America v. U. S., CtCl., 58 P.2d 
277, 281. 

68 . Century D. 

Phrases 

(1) “Prepay statlon," in the law 
of carrlers, is defined in Carrlers S 
313. 

(2) “Prepaid stock'* defined see 
Corporations $ 215. 

69. Ind.—App V. Class, App., 72 N. 
E.2d 40, 41. 

60. Pa—Keenan v. Commonwealth, 
44 Pa 65, 67, 84 Am.D. 414. 

61, Mo.-nState V. Curtis, 70 Mo. 594, 
598. 
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PRBPONDERANCE. Superiority of weight; oxit- 
weighing;^^ superiority in weiglit,®^ influence, or 
force.®^ 

PEEPONDEEATE. To outweigli; to overbalance.®® 

PEEPOSE. A French term meaning one who is 
introsted with some matter; who takes care of, has 
charge of, it.®® 

PEfiPOSER. A French term meaning to intrust 
some one with, to set some one to, seeing to the per- 
formance of some matter, or taking chaige of it.®7 

PEEPOSITION. A Word generally with some mean¬ 
ing of position, direetion, time or other abstract 
relation, and connecting a noun or a pronoun, in 
an adjectival or adverbial sense, with some other 
Word.®® 

PEEEOGAtIVE. An exclusive or peculiar priyi- 
lege, a fundamental and essential possession, a prior 
and indefeasible right; used generally of an official 
and hereditaiy right which may be asserted without 
question and for the exereise of which there is no 
responsibility or aceountability as to the fact and 
the manner of its exereise.®® 

As used with respect to the powers of a sovereign, 


it has a definite meaning gained through the great 
conflicts between the crown and parliments of Eng- 
land,7® and in this sense it is ali the rights and 
privileges which, by law, the king has, as head and 
chief of the commonwealth, and as intrusted with 
the execution of the laws;*^^ that power, preemin- 
ence, or privilege which the king has and claims over 
and beyond other persons, and above the ordinaiy 
course of the common law, in right of his crown 
that special preeminence which a sovereign has over 
ali other persons, and out of the course of the com¬ 
mon law, by right of regal dignity.'^® Where it 
exists it appertains to sovereignty,^^ and is syn- 
onymous with the term "sovereign right.”^® 

The royal prerogatives of the British crown were 
of two classes, direct and incidental,'^® but none of 
the direct prerogatives, that is, those prerogatives 
which appertained to the royal character and au- 
thority of the king, and sprang from his political 
person, have been found suitable for the needs or 
conditions of American juiisdictions, and hence the 
common-law rules by which those prerogatives were 
established and maintained are not generally in 
force in the United StAtes.77 However, those in- 
eidental prerogatives which had no relation to the 
king^s person and constituted exceptions in favor of 
the crown to general rules applicable to everyone 


62. Ark.—Shinn v. Tucker, S7 Arlc. 
580. 588. 

Mo.—Hili V. Bcott, 38 Mo.App. 870, 
376. 

49 C.J. p 1331 note 23. 

Sbrases 

(1) "Preponderance of evidence” 

in civil actions generally is dis- 
cussed in Evidence §§ 1018-1022. 

Proof of elementa not of the essence 
of an offense by a preponderance of 
evidence is treated in Criminal l4aw 
I 918; see also other references to 
the phrase in the title index. In- 
stmctions to the jury that the bur- 
den is on the paxty having the af¬ 
firmative of an Issue to prove his 
case by a preponderance of the evi¬ 
dence are discussed in the C.J.S. ti¬ 
tio TriaJ § 309, also 64 OJ, P 605 
note 75-p 606 note 89. 

(2) **Preponderance of proof" com- 
paied with ‘‘balance of probablllties" 
see 8 C.J.& p 379 note 65. 

63. Miss.—Corpns JUzis clted In 
St. Louls-San Francisco Ry. C6. v. 
Dyson, 43 So.2d 95, 97, 207 Miss. 
639. 

49 C.J. p 1381 note 24. 

64. lowa.—^Ball v. Marguls, 92 N.W. 
691, 692. 

Tex.—Martin v. St. Louis, eta, R. 
Co.. Civ.App., 66 S.W- 1011, 1012. 

65i. N.T.—In re Stege*s Estate, 299 
N.Y.S. 116, 119. 164 Misc. 96. 


66 . Eng.—Serandat v. Saisse, Xi.R. 
1 PjC. 162, 166. 

49 C.J. p 1331 note 28. 

67. Eng.—Serandat v. Saisse, supra, 
49 C.J. p 1332 note 80. 

68 . Mont.—State ex rei. Palagrl v. 
Regan, 126 P.2d 818, 822, 113 Mont. 
343. 

69. Hawail.—^Everett ▼. Baker, 7 
Hawaii 229, 248. 

Phrases 

(1) "Prerogative court" see Courts 

S 11. 

(2) "Prerogative remedial leglsla- 
tion" see 52 O.J.S. p 1048 note 57. 
70- Hawail.—Bverett v. Baker, 7 

Hawaii 229, 248. 

71. Mont.—^Blgnell v. Cummins, 222 
P. 797, 799. 69 Mont, 294, 36 A.L..R. 
634, 637. 

49 O.J. p 1332 note 40. 

73. Wis.—Attomey General v. Bau 
•Claire, 37 Wia 400, 443. 

73. XT.S.—-^tna Casualty & Surety 
Co. V. Bramwell, D.C.Or„ 12 P.2d 
307, 309. 

74. U.S.—-.^B^tna Casualty & Surety 
Co. V. Bramwell, supra. 

Attribute of soveraignty 
U.S,—American Bondlng Co. of Bal- 
timore v. Reynolds, D.C.Mont., 203 
P. 356, 357. 

75. Mont.—^Bignell v. Cummins, 222 
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p. 797, 799, 69 Mont 294, 36 A.Ii,R. 
634. 

49 C.J. p 1332 note 46. 

76. U.S.—American Bonding Co. of 
Baltlmore v. Reynolds, D.C.Mont., 
203 F. 356, 357. 

Or.—U. S. Fidelity and Guaranty Co. 
V. Bramwell, 217 P. 832, 336, 108 
Or, 261, 

77. Or.—U. S. Fidelity & Guaranty 
Co. V. Bramwell, supra. 

PrerogatlveB dlreot or iucidental 
"Prerogatives are either direct or 
incidental. The direct are such pos¬ 
itivo substantia! parts of the royal 
character and authority as are root- 
ed in and spring ffom the king*s 
I political person, considered merely 
by itself, without reference to any 
other extrlnsic circumstance; as, the 
right of sendlng embassadors, of cre- 
ating peers, and of making war or 
peace. But such prerogatives as are 
incidental bear always a relation to 
something else, distinet from the 
king*s person; and are Indeed only 
exceptions, in favour of the crown, 
to those general rules that are es¬ 
tablished for the rest of the com- 
munlty; such as, that no costs 
be recovered against the king; that 
the king can never be a joint tenant; 
and that his debts shall be preferred 
before a debt tp any of his subjects," 
—^U, S. Fidelity & Guaranty Co. v. 
Bramwell, supra. 
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else, and wHeli, from tlieir very nature, are essen- 
tial to the welfare of tlie people of tlie state, have 
been adopted, and the commoa-Iaw roles by whicli 
tbese rights were established have become tlie law 
in tbe United States 

The Word “prerogative” signifies a reservation or 
exoeption to the general conrse of law in favor of 
the public or for the public good, for the protection 
of the public revenue, and essential to the suste- 
nance of the public burdens and the discharge of 
the public debts.'^^ It is an arbitraiy power vested 
in the executive, a power or will which is discre- 
tionary and uncontrolledjSO and with respect to 
the govemmental problema of a free people the ex- 
pression is apt only when it is used to naean the 
inherent and paramount jiower of the people.^i 

FBEBOGATIVE WRITS. Writs which do not is- 
sue as of right, but in the sound discretion of the 
couit or judge;*2 writs which issue on some extra- 
ordinary oecasion, and for which it is necessaiy to 
apply by motion to the eourt.83 Such writs are 
remedies of an extraordinary kind, granted by 
courts in certain cases, but never as a matter of 
right, they being a direct intervention of the govem- 
ment with the liberty or property of the subject.84 
At a remote date in England these writs were is- 
sued by the exercise of the royal prerogative,^^ 
and they are sometimes caUed ^'high prerogative 


writs.”86 Such writs as certiorari, habeas corpus, 
injunetion, mandamus, ne exeat, procedendo, pro- 
hibition, and quo warranto are generally,®^ although 
not always,S8 considered to be prerogative writs. 
In somo jurisdietions, by reason of statutory or 
constitutional provisions, the prerogative writs are 
abolished.^® 

FEES. As an abbreviation for ^^president” see 1 
CJ.S. p 276 note 5. 

FEESBYOPIA. Long-sightedness and impairment 
of Vision due to loss of accommodation of the eye 
in advancing years.^® 

FEESBYTEEIAIf. See the C.J.S. title Eeligious 
Societies § 1, also 49 C. J. p 1333 notes 67-75. 

FRESBYTERY. See the C.J.S. title Religious 
Societies § 85, also 49 C.J. p 1333 notes 76, 77. 

FBESCBrIBE. A strong word,9i having a very def¬ 
inite and a very limited meaning.92 The term is 
not so narrow as to be confined to a positive order, 
since it also carries the meaning of limitation or 
restriction.9S 

‘Trescribe” is variously defined as meanmg to lay 
down authoritatively, as a guide, direction, or rule 
of action.9^ ‘Tresciibe” is further defined as 


78. Or,—^U. S. Fidelity & Guaranty 
Co. V. Bramwell, sirpra, 

79. Ala.—Green v. City of Home- 
wood, 131 So. 897, 898. 899. 222 
Ala. 225. 

80. Midi.—^Banking Commissioner 

V. Chelsea Sav. Bank. 127 N.W. 
361, 352, 161 Mich. 691. 

81- Mont.—^Blgnell v. Cummins. 222 
P. 797, 799, 69 Mont. 294, 36 A.L..R. 
«34. 

49 C.J. p 1332 note 43. 

82, N.J.—Bbt parte Thompson, 96 A. 

102, 114, 85 221. 

W.Va.-<aLick V. Cllck, 127 S.E. 194, 

195, 98 W.Va. 419. 

83. N.M.—^Territory v. Ashenfelter, 
12 P. 879, 885, 886, 4 N.M. 86. 

a4b N.M.—Terrltory v, Ashenfelter, 
supra. 

8 & W.Va.—Cllck V. Cllck, 127 S.BL 
194, 195. 98 W.Va. 419. 

86 . lowa.—Wood Bros. Thresher Co. 
V. Eldier, 1 N.W.2d 666, 669, 231 
lowa 550. 

N.J.—Bx parte Thompi^on, 96 A- 102, 
114, 85 N.J.Ekl. 221. 

W.Va.—Cllck V. Click, 127 S.EL 194, 

196, 98 W.Va. 419. 

87. OlL—S easide M. Hpspital v. 
Califomla Bmployment Coihmis- 

' sion. App., 143 P.2d 608, 504. 


lowa.—Wood Bros. Thresher Co. v. 
Eicher, 1 N.W.2d 666, 669,’ 231 lowa 
650. 

N.J.—^Bx parte Thompson, 96 A. 102, 
104, 85 N.J.Eq. 221. 

N.M.—^Terrltory v. Ashenfelter, 12 P. 

879, 886, 887, 4 N.M. 86. 

As prerogative wrlt: 

Certiorari see Certiorari § 1. 
BGabeas corpus see Habeas Corpus 
5 1. 

Injunctlon see Injunctlons S 1. 
Mandamus see Mandamus § 2 c. 
Ne exeat see Ne Exeat § 1 b. , 
Procedendo see the C.J.S. deflnltlon 
Procedendo, also 60 C.J. p 424 
note 56 et seq. 

Prohibition see the C.J.S. title Pro- 
I hibltlon S 2, also 50 aj. p 666 
notes 42-45. 

Quo warranto see the C.J.S. title 
Quo Warranto § 1, also 61 C.J. p 
309 note 9 [aJ (3), (4). 

88. N.J.—^Minochlan v. City of Pat- 
terson, 143 A. 826, 830, 106 N.J. 
Law 73. 

89. N.J,—Ward v. Heenan, 70 A.2d 
77, 79, 3 N.J. 298. 

90. C^.—Gruarantee Ins. 'Co. v. In- 
dustrial Acc. Oommission of State, 
199 P.2d 12 , 14, 88 CaLApp.2d 410. 

9L N.T,—People v. New Tork Bd. 
of Estimate, etc,, 131 N.T.S. 604, 
606, 146 App.Biv. 516. 
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92. Ind.—State V. Indlanapolis 
Home Brewing Co„ 105 N.E. 909, 
916, 182 Ind. 76. 

49 C.J. p 1333 note 80. 

93. Ky.—Johnson v. Commonwealth 
ex rei. Meredlth, 165 SW.2d 820, 
828, 291 Ey. 829. 

94. Colo.—Smlth-Brooks Prlntlng 
Co. V. Toung, 85 P.2d 89, 41, 103 
Colo. 199. 

Fla.—Alsop V. Pierce. 19 So.2d 799, 
803, 155 Fla. 184. 

Minn,—State v. Holm, 238 N.W. 494, 
498, 184 Mlnn. 228. 

Mo.—Corpus Juris dted in State ex 
rei. Carroll v. Becker, 45 S.W.2d 
533. 536, 329 Mo. 601. 

Pa.—Commonwealth ex rei. Blatten- 
berger v. Ashe. 3 A.2d 287, 288, 
133 Pa.Super. 609. 

Va.—Commonwealth ex rei. Town of 
Appalachla v. Old Dominion Power 
Co., 84 S.E.2d 364, 368, 184 Va. 6. 
49 C.J. p 1334 note 94. 

Shnllarly defined 

(1) To lay down authoritatively 
as a guide, direction, or rule.—^Mc- 
Mahon v. Devlin, .173 N.B. 560, 561, 
264 N.T. 897—49 C.J. p 1334 note 94 
ta] (1). 

(2) To lay down authoritatively 
for direction.—New York v. Hexa- 
mer, 69 N.T.S. 198, 203, 69 App.Dlv. 

4. 



72 C.J.S. 


prescribe—prescripciCn 


meaning to set down autlioritatively;^^ to give 
as a gnide, direction, or rule of action;^® to impose, 
as a peremptory order.®^ 

^Trescribe” is also defined as meaning to ap- 
point,98 and in a nmnber of cases it is defined as 
meaning to point.®® ‘Trescribe" also means to 
ordain;^ to direet;^ to dictate to order;^ to 
command positively;® to enjoin;® to fix definitely;^ 
bnt etymologieally it means to write before,^ 

^Treseribe” bas been held eqnivalent to, or syn- 
onymons witb, ^'control” see 18 C.J.S. p 33 note 
68.2, "establish” see 30 C.J.S. p 1231 note 36,4, 
"guide'^ see 39 C.J.S. p 416 note 32, "limit” see 63 
C.J.S. p 887 note 35.1, and ^^requixe.*'® 

It bas been compared witb, or distinguisbed from, 
^'dispense” see 27 C.J.S. p 344 note 35, “fnrnisb” 
see 37 C.J.S. p 1411 note 51, and "regulate bnt 


its distinction from "determine” bas been said to 
be far from ciear, see 26 C.J.S. p 1259 note 90. 

Tbe term '^rescribe,” wben nsed in a medical 
sense, is treated in tbe C.J.S. title Pbysicians and 
Snigeons § 1. 

'Prescribed’" bas been said to bave a well-defined 
legal meaning,and is defined by applieation of tbe 
meanings of tbe present sense, as to lay down an- 
thoritatively as a guide, direction, or rule; to im¬ 
pose as a peremptory order; to dictate; to point; 
to direet;i2 to give as a guide, direction, or rule 
of action; to give law.i® 

It bas been beld synonymons "witb "establisbed” 
see 30 C.J.S. p 1233 note 61. 

FB£SGBIFCI6N. In Spanisb law, a mode of ter- 
minating a claim or liability.l^ 


(3) To lay down as a rule or direc¬ 
tion to be followed.-^-Commonwealth 
ex rei, Blattenberger v. Ashe, 3 A.2d 
287, 288, 133 Pa.Super. 509. 

(4) To lay down beforehand as a 
rule of action.—Sevler v. RUey, 244 
P. 323, 324. 198 Cal. 170. 

(5) To set or lay down authorlta- 
tlvely for direction or control.—ETol- 
comb V. Williams, Tex.Civ.App., 194 
S,W. 631, 632. 

(6) To set down authority.—State 
V. Indianapolis Home Brewingr Co., 
105 H.E. 909, 915, 182 Ind. 75. 

(7) To deflne authoritatively.—Se- 
vier V. Rlley, supra. 

95. Va.—Fleld v. Auditor, 3 S.E. 
707. 710, 83 Va. 882. 

PliraBes emplo 3 ring' the word as to 
which more recent adjudications 
bave not been found see 49 C.J. p 
1334 notes 17-24. 

96. N.T.—^McMahon v. Devlin, 173 
N.E. 560. 561, 254 N.T. 397. 

49 C.J. p 1334 note 91. 

Simllarly defixied 

(1) To ' glv‘e law.—^Bfcllabon v. 
Devlin, 173 N.E. 660. 561, 254 H.T. 
397—49 C.J. p 1334 note 92 [aj. 

(2> To grlve, as a law or direction. 
—^Holcomb V. Williams, Tex.CiV. 
App., 194 S.W. 631, 632. 

97. Colo.—Smitb-Brooks Printinff 
Co. V. Tounff, 85 P.2d 39, 41, 103 
Colo. 199. 

Minn,—State v. Holm, 238 N.W. 494. 
498, 184 Minn. 228. 

N.T.—McMabon v. Devlin, 173 N.B. 

660, 561, 264 N.T. 397. 

Pa.—CommonweaJth ex rei. Blatfen- 
berfirer y. Ashe, 3 A.2d 287. 288, 
133 PaJSuper. 609. 

49 C.J. p 1334 note 93. 

96. Colo.—Smitb-Brooks Printing 

Co. V. Tound, 85 P.2d 89^ 41, 103 
Colo. 199. 


Minn.—State v. Holm, 238 N.W. 494, 
498, 184 Minn. 228. 

49 C.J. p 1333 note 82. 

99. DI.—^Mansfield v. People, 45 N. 
1 E. 976, 977, 164 111. 611. 

N.T.—^McMabon v. Devlin, 173 N.E. 
660, 561, 264 N.T. 397—People v. 
New Tork Bd. of Eatimate, etc., 
131 N.TvS. 604, 605^ 146 App.Dlv. 
515. 

1. Cal.—^Sevler v. Rlley, 244 P- 823. 
324, 198 Cal. 170. 

Colo.—Smitb-Brooks Printingr Co. v. 
Young, 85 P.2d 39. 41, 103 Colo. 
199. 

' 'Ky <—Johnson v.. *■ Gommonwealtb ex 
rei. Meredith, 166 S.W.2d 820, 828, 
291 Ky. 829. 

Pa.—Gommonweal tb ex' rei. Blatteu- 
bergrer v. Ashe, 3 A.2d 287, 288, 
133 Pa.Super. 609. 

2. Cdo.—Smitb-Brooks. Printing- Co. 
V. Toungr, 86 P.2d 39. 41. 103 Colo. 
199. 

Ky.—Johnson v. Commonwealtb ex 
• rei. Meredltb, 165 S.W.2d 820, 828, 
291 ]^. 829. 

Minn.—State v. Holm, 238 N.W. 494; 
498^ 184 Minn. 228. 

N.T.^MoMahon V. Devlin, 173 N.E. 

660, 661, 264 N.T. 397. 

Pa.—Commonwealtb ex reL Blatten- 
bergrer 'v. Asbe, 3 A.2d 287, 288, 
133 Pa.Super. 509. 

40 C.J. p 1334 note 87. i 

3. Colo.—Smitb-Brooks Printing: Co- 
V. Toungr, 85 P.2d 39, 41, 103 Colo. 
199. 

Minn.—State v. Holm, 238 N.W. 494, 
498, 184 Minn. 228. 

N.T.—McMabon v. Devlin, 173 N.EL 
660, 561, 264 N.T. 397. 

Pa.—Commonwealtb ex reb Blatten- 
berser v. Asbe. 3 A.2d 287, 288, 
133 Pa.Super. 509. 

49 C.J. p 1334 note 86. 
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4. Md.—^Baltlmore v. State, 16 Md. 
376, 478, 74 Am.D. 672. 

Va.—Pield V. Marye, 3 S.E. 707, 710, 
83 Va. 882. 

5. Colo.—Travelers* Ins. Co. v. In- 
dustrial Commn., 208 P. 466, 466, 
71 Colo. 496. 

6. Pa.—Commonwealtb ex rei, Blat- 
tenber^er v. Ashe, 3 A.2d 287, 288, 
133 PaJSuper. 609. 

7. Del.—Cutrona v. Wllmingrton, 

127 A. 421, 426, 14 Del.Ch. 434. 

DI.—Shannon v. Hlnsdale, 64 N.E. 
131, 183, 180 111. 202. 

8. Ind.—State v. Indianapolis Home 
Brewing: Co.', 105 N.E. 909, 915, 182 
Ind. 75. 

9- TT.S.—nj. S- V. Dimmlck, D.CCal., 
112 F. 350, 361. 

Okl.—rAmerican Ins. Co. v. Roden- 
house, 128 P. 602, 604, 36 Okl. 211. 

la Del.—Cutrona v. Wllmingrton, 
127 A. 421, 426, 14 Del.Ch. 484. 

11- N.T.—Heiferman v. Scbolder, 
119 N.T.S. 620, 623, 134 App.Div. 
679'—Loewy v. Gordon, 114 N.T.S. 
211, 212,* 129 App.Div. 469. 

Wash.—State v. Truax, 226 P. 259, 
261, 130 Wash. 69. 

12 . N.T.—^Heiferman v. Scbolder, 
119 N.T.S. 620, 623. 134 App.Div. 
579—^Doewy v. Gordon, 114 N.T.S. 
211, 212, 129 App.Div. 459. 

Wash,—State v. Truax, 226 P. 259, 
261. 130 Wash. 69. 

Simllarly defined 

To lay down authoritatively a rule 
of action.—^Koenfgr v. Flynn, 179 N. 
B. 705, 268 N.T. 292. 

la. N.T.—I/bewy v. C^rdon, 114 N. 

T.S. 211, 212. 129 App.Div. 469. 
Wash.—State v. Truax, 226 F. 259, 
261, 130 Wash. 69. 

14. Escrlche Diccionarla 
49 C.J. p 1334 note 25. 
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PBESCBIPTIOIT. In law preseription is of two 
kinds; it is either an instrument for the acqnisition 
of property or an instroment of an exemption only 
from the servitnde of jndicial process.^^ In the first 
sense, as relating to the acqnisition of property, 
preseription is treated in Adverse Possession § 2. 
In the second sense, as relating to exemption from 
the servitnde of jndicial proeess, preseription is 
treated in limitations of Actions § 1 b (2) (a). 

Preseription, in medical terminology, is disenssed 
in Physioians and Snxgeons § 1. 

PEESCEIPTIO NON DATTJB IN BONA PELO-. 
EUM, NISI PEE EECOBDUM. See C.J. p 1336 
note 61. 

PBESENCE. A term derived from "praa” and 
*'ens.”i® It is not a teehnical term or a scientifie 
word,^7 bnt, standing alone withont qualifier or 
adjective,is rather indefinite in its signification,^^ 
althongh it may be somewhat explained by contrast- 
ing it with its opposite, ‘^absence.”20 Jts meaning 
depends on the circnmstances of each particular 
ease.^1 term implies an area which has no 

metes and bonnds,22 althongh it indicates that some 
person or thing is within view;^3 and thns proxi- 
mity and conscionsness may create “presenee.”24 

The Word "presence” is defined as meaning the 


act, fact, or state of being present, or of being in 
a certain place and not elsewhere, or being within 
sight or call, at hand, or in some place which is 
being thonght of immediate neamess or vicinity 
of one; proxinriity.^^ ^Tresenee" is fnrther defined 
as meaning in view;27 in company with, in the 
same room withj^S in a sitnation face to face with 
some person or persons;^^ before; in front of;30 
attendance.3^ 

It is also defined as meaning the part of space 
within one^s ken, call, influence, etc.22 

'Tresenee” has been distingoished from “absence” 
see 1 C.J.S. p 350 note 52^1, “absent” see 1 C.J.S, 
p 351 note 88.1, and "view.”^* 

Authority to arrest withont a warrant for a crime 
committed in the presence of an ofilcer see Arrest 
§ 5 b; and presence of acensed at the trial of a 
crimina! action see Criminal Law §§ 073-976. The 
necessity for the presence of a foreign Corporation 
within a state as a prereqnisite to a suit in per¬ 
sonam against it is disenssed in Oorporations § 
1919. Por more specific references to the term 
“presence” consuit the Descriptive-Word Index and 
see the indexes to the various tities. 

Phrases employing the word are set ont in the 
noteM 

PEESENOIAIi* In Spanish, aetnally present.^ ^ 

.,57 


15. U.S.—Campbell v. Holt, Tex., 
6 S.Ct. 209, 210. 116 U.-S. 620, 623, 
29 LuEd. 483. 

49 C.J. p 1336 note 51. 

FbxaseB as to which more recent 
adjudlcatlons have not been found 
see 49 C.J. p 1336 notes 57—60. 

16. S.C.—Ray v. Hili, 34 S.C.L. 297, 
303. 49 Ain.D. 647. 

**Pr8e*’ defined see ante p 474 note 

23. 

17. Mich.—^In re Laneas Estate, 251 
N.W. 690, 693, 265 Mich. 639— 
Bradford v. Vinton, 26 N.W. 401, 
405, 59 Mich. 139, 60 AnouR. 276. 

18- Minn.—^London v. Maxyland 

Casualty Co., 299 N.W. 193, 194, 10 
Minn. 581. 

19. Cal.—^People v. Lavender, 31 P. 

2d 439, 440, 137 Cal.App. 682. 

Va.—^Moore v. Moore, 8 Gratt. 307, 
326, 49 Va 307, 326. 

80» Va—^Moore v. Moore, supra 

21. Cal.—^People v. Lavender, 31 P. 
2d 439, 440, 137 Cal.App. 682. 

Va—Nock V. Nock*s Ex'rs, 10 Gratt 
106, 117, 118, 61 Va 106, 117, 118. 

22. Cal.—^People v. Lavender, 31 P. 
2d 439. 440, 137 -Cal,App. 582, 

Va—Nock v. Nock*s Ex’rs, 10 Gratt 
106, 118, 51 Va 106, 118. 


23. N.C.—Graham v. Graham, 32 N. 
C. 219, 220. 

24. Cal.—^People v. Lavender, 31 P. 
2d 439, 440, 137 Cal.App. 682. 

Va—Nock V. Nock’s Ex^rs, 10 Gratt 
106, 119, 51 Va 106, 119. 

25. Mich.—^In re Lane’s Estate, 251 
N.W. 690, 691, 265 Mich, 639. 

M i nn .—^London v. Maryland Casual¬ 
ty Co., 299 N.W. 193, 194, 10 Mina 
581. 

26. Cal.—In re Tracy^s Estate, 182 
P.2d 336, 337. 80 Cal.App.2d 782. 

MI<di.—^In re Lane*s Estate, 251 N. 
W. 690, 691, 265 Mich. 639. 

27. Cal.—^Brown v. City CounclI of 
City of Hawthome, 284 P. 254, 265, 
103 Cal.App. 113. 

SintUarly defined 

(1) Within the vlew of.—^Baldwin 
V. Baldwin. 81 Va 406, 411, 69 Am. 
R. 669—Nell V. Neil, 1 Leiffh 6, 11, 
12, 28 Va 6, 11, 12. 

(2) In the vlew of; in the sight 
of.—Ray V, Hili, 34 S.C.L. 297, 303, 
49 Am.D. 647. 

2a Va—Baldwin v. Baldwin, 81 
Va 406, 411, 69 Am.R. 669—Nell 
V. Nell, 1 Leigh, 6, 11, 12, 28 Va 
6. 11 12. 

29. Cal.—^Brown v. City CounclI of 
City of Hawthome, 284 P. 264, 266, 
103 Cal.App. 113. 


30. S.C.—Ray v. HUl, 34 S.C.L. 297, 
303, 49 Am.D. 647. 

31. Mich.—^In re Lane’s Estate, 261 
N.W. 690, 692, 265 Mich. 639. 

32. Cal.—In re Tracy's Estate, 182 
P.2d 336, 337, 80 Cal.App.2d 782. 

Mich.—In re Laneas Estate, 251 N. 
W. 690, 691, 265 Mich. 639. 

83. N.Y.—People v. Esposito, 194 N. 
T.S. 326, 332, 118 Misc. 867. 

34. Plirases 

(1) "Presence of court;" acts con- 
stituting contempt In, see Contempt 
§ 26, and other references In the 
title index. 

(2) “In the presence oT* see 42 
C.J.S. p 481 notes 59-63. 

(3) ‘Personal preseikce’' see 70 
C.J.S. p 691 note 24. 

(4) "Presence of testator” in stat¬ 
utos requiring wills to be subscrlbed 
by witnesses in the presence of the 
testator is defined in the C.J.S. title 
Wills 5 189, also 68 C.J. p 701 notes 
14-20. 

(5) Other phrases as to which 
more recent adjudications have not 
been found see 49 C.J. p 1337 notes 
72-75. 

Phillppine.—XJ. S. v, Gaoiran, 17 » 

Philippine 404, 407. 
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PBE8ENT—PRESENTATI0N 


PBESENT. As a nonn, the word '^present^^ lias 
several meanings, and in one sense it literally means 
a gift;®® an. act of kindness conrtesy, or respect, 
contribnting to the pleasure of the reeeiver.^"^ In 
this sense it has heen compaxed with, or distin- 
goished from, ‘^donation” see 28 C.J.S. p 54 note 90, 
and “gift” see Gifts § 5. 

Tn a different sense it means time now passing.^^ 

As a verb, ‘^resent’^ is defined as meaning to lay 
before, or snbmit to, a person or body for considera- 
tion or aetion,39 as to present a memorial, petition, 
or indictment;40 to snbmit, as a petition, remon- 
strance, etc., for a deeision or settlement to the 
proper anthoiitiesj^^ to offer for jndicial action or 
inqniry;^^ to hand to and leave ■with;^® to deliver 
np; to give offioial notice of;^^ to to repre- 

sent; to show.'*® 

The verb "to present” has been held synonymous 
with "file” see 36 C.J.S. p 752 note 71, and "in¬ 
dicate” see 42 C.J.S. p 823 note 8. 

As an adjective, 'present” is defined as meaning 
being in view or immediately at hand;^^ being with- 
in reach, sight or call;^8 being in a certain place 
and not elsewherej^^ ready at need.50 


'Tresent,” it has been said, in none of its applica- 
tions, is synonymons, under any cirenmstances, mth 

"resident.”5i 

Phrases employing the word are set ont in the 
note.5^ 

PBESENTATIOiN'. A word having many different 
significations> as the eontext or the cirenmstances 
in which it is nsed may reqnire.53 It indicates some- 
thing more than a mere deliveiy, or placing in the 
legal possession of the presentee the thing presented, 
and in order to constitute a presentation there mnst 
be not only a delivery, but also a formal ezhibition 
of the thing presented, so that with foU knowledge 
it may be accepted or rejected.^^ 

'T^resentation” is defined as meaning the act of 
presenting, or state of being presented; that which 
is presented a disclosnre for approval or rejec- 
tion;56 delivering np; showmg.57 

It has been held synonymons with "teach,”®^ and 
has been distingnished from "filing^' see 36 C.J.S. p 
757 note 23. 

Presentation of claims is treated in varions con- 
nections thronghont this work, partieniar refcrence 


38. ni.—^Thomaa v. People, 59 HI. 
160, 163. 

49 C.J. P 1387 note 78. 

37. Ind.—State v. Cllnton County, 
76 N.B. 986, 994, 166 Ind. 162. 

38. Century D. 

39. TI.S.—National Labor Relations 
Board V. Nortb American Avla- 
tion, aC.A.9, 136 F.2d 898, 899. 

Cal.—Gage v. Jordan, Retirement 
Life Payments Ass*n, Intervenere, 
147 P.2d 387, 393, 23 CaJ.2d 794. 

49 C.J. p 1337 note 88. 

SixnllflEly defined. 

(1) To lay before.—Jermyn's Elec- 
tion Expenses, 67 Pa-Super. 109, 116. 

(2) To lay before a jndse, magris- 
trate, or grovemingr body for action 
or consideration.—Noble v. State, 17 
S.W.2d 1063, 1064, 112 Tex,Cr. 641— 
49 C.J. p 1337 note 87. 

(3) To lay before a public body 
for consideration, as before a legls- 
lature, a court of judicature, a Cor¬ 
poration, etc.—^State v. Hinckley, 4 
Minn. 345—49 C.J. P 1337 note 86. 

40. Cal.—Grage v. Jordan, Retire¬ 
ment Life Payments Ass*n, 147 P. 
2d 387, 393, 23 Cal.2d 794. 

Tex.—^Ross V. Abrams, Civ.App., 239 
S.W. 706, 707. 

41. Tex.— Noble’V. State, 17 aW.2d 
1063. 1064, 112 Tex.Cr. 641. 

49 C.J. p 1337 note 92. . 

42. U.S.—National Labor Relations 
Board v. Nortb American Avia- 
tion, C.C.A-9. 136 F.2d 898, 899. 


43- Wasb.—^Titus v. Montesano, 181 
P. 43, 46. 106 Wasb. 608. 
Sboiilaxly defined 

To hand over, proffer, so that a 
subject may be surrendered and tak- 
en possession of.—Jermyn*s Election 
Expenses, 57 Pa.Super. 109, 116. 

44, Pa.—Jermyn^s Election Expens¬ 
es, supra. 

45- Ark.—Olcott v. Salt Bayou 
Eraln. Dist, 223 S.W. 363, 364, 
145 Ark. 101. 

46. Mass.—Commonwealtb v. Eeefe, 
9 Gray 290, 292. 

47- Tex,—Seals v. State, 73 S.W.2d 
628. 630, 126 Tex.Cr. 609. 

49 CJ. p 1337 note 6. 

Sbnilarly defined 

“Present” means being before, in 
view or at hand.—Knight v. State, 
1 So.2d 668, 669, 30 AlaApp. 97. 

48. ALa.—^Knight v. State, supra. 

49. Neb.—Cunningham v. Ilg, 226 
N.W. 333. 334, 118 Neb. 682. 

50. Tex,—Johnson v. Bussey, Clv. 
App., 95 S.W.2d 990. 992. 

51. N.J.—Evans v. Perrine, 36 .N. 
J.Law 221. 223. 

52. Phrases 

(1) “Present conveyance" defined 
see 18 C.J.S. p 95 note 37.1. 

(2) “Present for probate” synony¬ 
mous with “file for probate” see 36 
C.J.S. p 762 note 74. The proposi- 

1 tion that a will Is “presented for 
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probate” when it is flled in the prop¬ 
er court, together with a sufficient 
applicatlon for Its probate as re- 
quired by law, Is treated In the O.J. 
S. title Wills $ 816, also 68 C.J. p 
890 notes 83-85. 

(3) “Present value” distinguished 
from “origrinal cost” see 20 C.J.S. p 
242 note 71. For specific treatment 
of the phrase “present value” con¬ 
suit the indexes to the tities Dam- 
ages and Death, 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 49 C.J. p 1337 notes 
72—76, 93—4, 10—p 1338 note 62. 

53. Eng.—Bartlett v. Holmes, 13 
C.B. 680, 637, 76 B.aL. 630, 138 
Reprint 1347, 20 Eng-L. &Eq. 277. 

54. Ala.—Cameron v. Nortb Bir- 
mingham Trust, etc., Bank, 84 So. 
669, 17 Ala.App. 210. 

Wyo.—Spalding v. McKnlght, Wyo., 
164 P.2d 812, 815, 61 Wyo. 22. 

55. Webster New Int.D. 

Phrases employing the word as 
to which more recent adjudications 
have not been found see 49 C.J. p 
1338 notes 68, 69. 

56. Del.—Snavely v. Booth, 176 A. 
649, 663, 6 W.W.Harr. 378. 

67. Eng.—Bartlett v. Holmes, 13 
•aB. 630, 637, 76 B.C.L.' 630, 138 
Reprint 1347, 20 Eng.L. &Eq. 277. 

58. Del.—Snavely v. Booth, 176 A, 
649, 663, 6 W.W.Harr. 378. 
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beiiig zoade to tlie C.J.S. tities Assigiunents for 
Benefit of Creditors §§ 308-351; Bankruptcy § 434; 
Banks and Banking § 1037; Counties §§ 297-301; 
Elcecntors and Administrators §§ 394r-435; Exemp- 
tions § 133; Guardian and Ward § 103; Insane Per- 
sons § 91; Insolvency § 14 d; Munieipal Corpora- 
tions §§ 922, 2199; Receivers § 271, also 53 C.J. p 
236 note 4&-p 238 note 84; States §§ 198-210, also 
59 C.J. p 282 note 9-p 296 note 68; and Towns § 
189, also 6.3 C.J. p 218 notes 31-42. For other par- 
ticular applications and specifie uses of the term 
consuit tbe Descriptive-Word Index and the Indexes 
to the various tities. 

PBESENTI PERICULO SUCCURRENDUM, NE- 
QUA ORIRI POSSIT .INJURIA. See 49 C-J. p 
1338 note 62. 

PRESENTLY. At once;^® immediately;®® now,®^ 
without delay;®2 at the time spoken of.®^ In a less 
definite sense ''presentiy’ means by and by; in a 
little iinie-®^ 

“Presently^' has been held synonymous with "im- 
mediateiy^ see 42 CJT.S. p 393 note 7.L 

PRESENTMENT. The presentment of negotiable 
instruments for acceptanee is treated in Bilis and 
Notes §§ 165-169, and for paymept in §§ 343^366; 
and presentment of paper by collecting banks for 
acceptanee and payment is discussed in Banks and 
Banking § 235. 

A presentment as a notiee taken by a grand jury 
of an offense from its own knowledge or observa- 
tion, or of its own motion on information from 


others, without any bili of indictment having been 
submitted to it by the public prosecutor, k discussed 
in Indictments and Informations § 7 b; see also 
other references in the title index. The power of 
grand juries to make such a presentment is treated 
in Grand Juries § 34 d (2) (3). 

PRESENTS. The term, in law, is defined as present 
letters or instrument, as a deed of conveyance, a 
lease, power of attomey, or other writing; as in 
‘^Blnow ali men by these presents,” that is> by the 
writing itself.®® 

PRESERVATION. The act of preserving, or keep- 
ing safe or sound; the act of keeping farom injury 
or decay.®® It has been distinguished from ‘^rep¬ 
arationi’ see ante p 486 note 53. 

PRESERVATIVE. That which preserves or has 
the power of preserving; that which tends to secure 
from in jury, destruction, decay, or corxuption; a 
preventive of injury or decay.®*^ 

PRESERVE. To maintain; to guard; to keep in 
existence or intact;®® to secure; to uphold;®® to 
keep from physical or Chemical ohange;^® to pre- 
pare (fruit, meat, etc.) by boiling with sugar, salt- 
ing, or pickling, so as to prevent its decomposition 
or fermentation;7l to prepare in such a manner as 
to resist decomposition or fermentation;^^ to pre¬ 
vent from spoiling by the use of preservative sub- 
stances, with or without the use of the agency of 
heat.*^® It has been said that in none of its uses 
does “preserve” connote creating something, or ex- 
tending an existing thing or status.74 


59« Ga.—Sawkins v. Studdard,. 71 
SJB. 1112, 1112, 136 Oa. 727. 
ea AxIl—L reo N". Levi Memorial 
Hospital Ass'n v. Caruth, 208 S.W. 
2d 983. 986. 

Qa.—^EteLwkins v. Studdard, 71 •S.Ei. 

1112, 1113, 136 Ga. 727. 

61- Ga.—Hawkins v. Studdard, su¬ 
pra. 

49 C.X p 1339 note 67. 
ea. —^Hawkins v. Stiiddard, su¬ 

pra. 

63. Ark.—Leo N. Levi Memorial 
Hospital Ass’n v. Caruth, 208 S. 
W.2d 983, 986. 

64. Sbnilarly eaq^essed 

ATter a little wliile; before longr; 
by and by; shortly; soon.—^Eaw- 
kins V. Studdard, 71 S.E. 1112, 1113, 
136 Ga. 727. 

65. S.D.-^Hickok v. Blocese of 
Sloux Falis, 269 H.W. 671. 673, 63 
&D. 418. 

68L Century D. 

PSnriEuiM ica to wbieb more recent 


adjudications have not been found 
see 49 C.J, p 1339 notes 77—79. 

67. N.T.—^People v. Biesecker, 68 
H.T.S. 1067, 1069, 68 App.Div. 391. 

Slmilarly deflued 

(1) That which preserves any- 
thingr; which tends to keep safe and 
sound, or free from injury, corrup- 
tlon, or decay; a preventive of dazn- 
age, decomposition, or waste.—Peo- 
ple V. Biesecker, supra. 

(2) That which keeps safe or 
tends to preserve; that which has 
power to keep safe or sound; a safe- 
sruatd.—Beople v. Biesecker, supraL 

(3) A preservative agrent.~Feople 
V. 'Biesecker, supra. ' 

68. Ohlo.—City of Cincinnati v, 
Wright, 67 N.m2d 868, 361, 362, 
77 Ohlo App. 261. 

69. N.T.—Heuendorll v. Duryea,, 6 
I>aiy 276, 281. 62 How.Pr. 267. 

70. rCT.S»—Moscahiades v. TJ. S., 1$ 
Cust-App. 683, 635. 
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Slmtlarly deflaed. 

(1) To keep.—Neuendorff' v. Dur¬ 
yea, 6 Daly, H.T., 276. 281. 62 How. 
Pr. 267. 

(2) To keep from physical or 
Chemical change or decay.—^U. S. v. 
Conkey & Co., 12 CtCustApp. 662, 
554. 

(8) To keep from decay.—TJ. S. v. 
Conkey & Co., supra. 

71. TT.S.'—^Moscahiades v. TJ. S., 13 
Cust.Aj;>p. 633. 636. 

Slmilarly deflnad 

To prepare by boiling, salting, or 
pickling, 80 as to prevent decompo¬ 
sition or fermentatlon.—^U. S. v. 
Conkey & Oo., 12 Ct.CHSt.App. 662, 
564. 

73. TJ.S.—IJ. S. V. Dodson, D.C.CaL, 
• 268 F. 397, 403. 

73. TJ.S.—TJ. S. Xm Dodson,, supra. 

74. Ohlo.—City of Cincinnati • v. 
Wright, 67 asr.E.2d 368, 861, 362 , 77 
Ohlo App. 261. 
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PRESERVE—PRESS 


^Treseire” has been distingnished from "file” see 
36 C. J.S. p 752 note 72. 

Phrases employing the words "preserve” and "pre- 
served” are out in the note.^^ 

PKESIDE. To oeenpy the place of anthority, or 
of president, ohairman, moderator, etc.;'^® to direct, 
control, and govem, as the chief offieer;77 to direet, 
control, or regulate proceedings as chief officer, as 
to preside at public meetings, to preside over the 

senate.7S 

“Preside” has been held S 3 mon>Tnous with 

"sit.”7 9 

Presidinff. The present participle of the verb 
^^reside.”^® 

PBESIDENTr. One who presides; a ruler; gov- 
emop; sovereign; head; now, one who is elected 
or appointed to preside, or control the proceedings 
of others.81 

The manner of eleetion of the president of the 


United States, his iwwers and duties, and the is- 
suance of proclamations and orders by him are dis- 
cussed in the C.J.S. title United States §§ 27-30, 
also 65 C.J. p 1269 note 36-p 1271 note 73; his an¬ 
thority to grant pardons for offenses against the 
United States is disenssed in Pardons § 3 a. The 
term "president” is treated in various other con- 
nections thronghont this work, particular reference 
being made to the indexes to the tities Army and 
Navy, Banks and Banking, Clubs, CoUeges and 
Universities, and Corporations. 

PBESZDIO. See Army and Navy § 104 a. 

PBESS. As a nonn, an apparatus or machine by 
which pressure, especiaUy strong 'and continnous 
pressure, is appHed to any arti-cle; also a machine 
for printing.92 There are various kinds of presses, 
snch as arming presses, blocking presses,^4 em- 
bossing presses,85' gilding presses,86 pxinting press¬ 
es,8 7 stamping presses,®8 and web presses.8 9 

In a different sense “press” has been defined as 
meaning the newspapers and periodicals, collective- 


75. Phrases 

(1) “Preserved sweet cider*' see 
14 C.J.S. p 1119 notes 80. 81. 

(2) “Preserved vegretables*' as 
subject to customs duties see Cus- 
toms Duties § 88. 

(8) “Preserve order** defined see 
67 C.J.S. p 521 note 73. 

(4) Other phrases as to which 
more recent adjudlcations have not 
been found see 49 C.J. p 1339 notes 
2 - 11 . 

76. Ga—^Drake v. Drake^ 1 S.E.2d 
678, 575, 187 Ga 423. 

Applied to a person, the word 
“preside” means “one who Controls 
or grovems, one who exercises au- 
thority or superintendence over a 
business.”—Gilmore v. State, Tex. 
Cr.. 29 S.W. 477, 

77. N.T.—Smlth T. People, 47 N.T. 
330, 334. 

78. Ga—^DraJfce v. Drake, 1 S.E.2d 
573, 575, 187 Ga 423. 

79. Ga—Allen v. State, 29 S.R 470, 

471, 102 Ga 622—Paulkner v. 

WaJker, 137 S.E. 909, 910, 36 Ga 
App. 636. 

80. Webster New Int.D. 

Phrases 

(1) ‘Uh-esldins: ludge” defined see 
Jud^es § 2 a (1>, and other refer- 
ences in the title index. 

(2) “Presiding magistrate” see 
Judges S 2 c. 

(3) “Presiding offlcer;" one who 
occupies the place of authorlty, as 
of president, chairman, moderator, 
etc., to direct, control, or regulate 
proceedings as, chief ofElcer.—t^tz- 


Simmons v. International Ass'n of 
Machinists. 7 A.2d 448, 451, 125 

Conn. 490. ^ee also Parliamentary 
Law § 6 b (1). 

81. Webster New Int.D. 

Phrases employing the word as to 
which more reoent adjudications 
have not been found see 49 C.jr. p 
1340 notes 21-26. 

82. New Standard D. 

83. Arming press 

A small hand-power stamping 
press used by bookblnders. Its 
earliest employment was in stamp¬ 
ing heraldic arms on the sides of 
books, whence its name. In the 
United States this form of press Is 
known as a stamping press or em- 
bossing press.—^Peiiry & Co. v. U. S., 
8 CtCust.App. 348. 350. 

8d. Blocking press 
A press for applying heated blocks 
or dies in ornamentlng book covers; 
a press used for stamping designs 
on book covers; known In the Unit¬ 
ed States as a stamping press.— 
Petiy & Co. V. TJ. S., supra. 

85. Bmhosslng press 

A device for stamping ralsed de¬ 
signs on paper, leather, etc.; an 
apparatus for stamping and em- 
bossing paper, cardboard, book cov¬ 
ers, leather, etc.—Petry & Co. v. U- 
S., supra. 

86. Gilding press 

A stamping press for effecting 
sunk^n decoration with gold leaf.— 
Petry & Co. v. U. S.. supra. 

87. Printing press 

(1> The expressions “printing 
press" and '^printing machine” are 
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used interchangeably.—^Petry & Co. 
V. TJ. S., supra. 

(2) While every printing press 
may correctly be referred to as a 
printing machine, not every printing 
machine may properly be called a 
printing press. As commonly and 
generally understood, printing press¬ 
es are those printing machlnes 
which are chlefly used by the art or 
trade of letter-press .printing on pa¬ 
per and llke substances and which 
are deslgned and Intended to pro¬ 
duce such prlnted matter as books, 
newspapers, magazines, periodicals, 
circulars, handbills, etc.—^Petry & 
Co. v. U. S., supra. 

“Press fe^der” defined see 36 CJ^.S. 

p 631 note 62. 

88. Stamping press 

Same as blocking -press; a block¬ 
ing press.—Petry & Co. v. U. S., 
supra. 

89. Web press 

A printing press which recelves 
and prlnts upon a continuous web 
or roll of paper as it is unwound, 
and not upon cut sheets.—^Duplex 
Printing-Press ■ Co. v. Campbell 
Printing-Press & Mfg. Co., Ky., 69 
P. 250. 253, 16 aC.A. 220. 
Weh-perfeotlng press 

A press which feeds itself with a 
long, oonlilnuous roll of paper, per- 
fects or prlnts suoh paper on both 
sides by passing it beitween two sets 
of form and impression oyllnders, 
and, by transversi > oizts; severs the 
web into sheets.—Goss Printing- 
Press Co. V. Scott, NJr., 108 P. 253, 
254, 47 aC^A. 30i—VS OJ. p 82 note 
86 . 



FRESS—PEESVME 
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ly, of a city or conntry.®® 

As a verb, to rednce to a particular sbape or form 
by pressure-^i 

'Tressed” bas been beld synonymoTis witb “mold- 
ed” see 58 C.J.S. p 843 note 63. 

FKESSUEE. Compnlsion, force, or inflnenee.®^ It 
is not a certam, definite, weU-nnderstood tbing 
wbicb can be recognized and given efiect to as soon 

as mentioned.93 

As a teclmical teim employed witb referenee to a 
telepbone traiusmitter tbe word is treated in tbe C. 
J.S. title Telegrapbs and Telepbones § 4^ also 49 C. 
J. p 1340 note 44. 

FE£STAGI6!N‘. In Spanisb law, tbe act of giving 
or doing sometbing, as tbe payment of what is due; 
tbe presentation of an oatb.^^ 

FBiESTAMO. Li Spanisb law, a contract of loan; 
it includes tbe two Roman real contracts of com- 
modatxiin and miitTitim.^5 


PEESXJMABL7. A comparative adverb.s® It is 
defined as meaning fit to be assmned as true in ad- 
vance of conclusive evidence;®^ credibly deduced;98 
fair to snppose®^ by Aasonable supposition or infer- 
enee;i wbat appears to be entitled to belief witbout 
direct evidence.2 

‘Tresnmably^' bas been beld to be eqnivalent to 
“prima faeie.”3 

FRESTJME. A plain and simple word,^ derived 
from tbe Latin “prasnmere.^^S it bas many different 
meanings, and is fiexible and often partakes of tbe 
context in wbicb it appears.® It bas existed for 
ages in tbe langnage of ali Englisb-speaking peoples, 
witb a meaning clearly indicated by its etymology 
and preserved in tbe dictionaries.^ 

Tbe word ^‘presume” is defined as meaning to take 
or snpxyose to be Ime, or entitled td belief witbout 
examination or proof, or on tbe strengtb of prob- 
ability;® to take for granted,® or to assume a fact 
beforeband, and witbout evidencej^® to supposej^i 


90. Webster New Int.D. 
Gonstitutional sruaranty of freedom 

of the Press see Constitptional 
Law § 213. 

91. Century D. 

*'Pressed glass’* defLned see 38 C. 
J.S. p 930 note 12. 

92. M€in.—^Re Bell. 32 Man. 9. 13, 
67 Dom.L.R. 66. 73, 1 West-Wkly. 
1015. 

93. Ont.—^Munro v. Standard Bank, 
30 Ont.L. 12, 16. 6 Ont.W.N. 608, 
16 Bom.L.R. 233. 

94. Bscrlche Diccionario. 

95. Escriche Diccionario. 

49 C.J. p 1340 note 47. 

Prestamo mutuo 

In Spanisb, a simple loan.—Sunl- 
co V. Ramirez, 14 Philippine 600, 
503—49 C.J. p 1340 note 48. 

98. lowa.—Kurtb v- Continental 
Life Ins. Co., 234 N.W. 201, 202, 
211 lowa 736. 

Minn.—^Maze v. Equitable Life Ins. 
Co. of lowa, 246 N.W. 737, 740, 
188 Minn. 139. 

N.C.—MitcheU v. Edultable Life 
Assur. Soc. of U. S.. 172 S.E. 495. 
496. 205 N.C. 726. 

97- lowa.—^Kurtb v. Continental 
Life Ins. Co., 234 N.W. 201. 202. 
211 lowa 736. 

Minn.—^Maze v. Equitabile Life Ins. 
Co. of lowa, 246 N.W. 737, 740, 
188 Minn. 139. 

N.a—MitcheU v. Equitable Life 
Assur. Soc. of IT. S.. 172 S.E. 495, 
496. 205 N.a 726. 

98: lowa.—Kurtb v- Continental 
Life Ins. Co.. 234 N.W. 201, 202, 
211 lowa 736. 

Mizm.—^Maze ▼. Equitable Life 


Co. of lowa, 246 N.W. 737, 740, 
188 Minn. 139. 

N.C.—MitcheU v. Equitable Life 
Assur. Soc. of U. S.. 172 S.B. 496, 
496, 206 N.C. 726. 

99. lowa.—^Kurth v. Continental 
Life Ins. Co., 234 N.W. 201, 202, 
211 lowa 736. 

Minn.—^Maze v. Equitable Life Ins. 
Co. of lowa. 246 N.W. 737, 740, 
188 Minn. 139. 

N.C.—MitcheU v. Equitable Life 
Assur. Soc. of U. S., 172 S.E. 495, 
496, 206 N.C. 726. 

1- lowa.—^Kurth v. Continental Life 
Ins. Co., 234 N.W. 201, 202, 211 
lowa 736. 

Minn.—^Maze v. Equitable Life Ins. 
Co. of lowa, 246 N.W. 737, 740, 
188 Minn. 139. 

N.C.—MitcheU v. Equitable Life 
Assur. Soa of IT. S., 172 S.E. 495, 
496, 206 N.C. 726. 

2. lowa.—^Kurth v. Continental Life 
Ins. Co., 234 N.W. 201, 202, 211 
lowa 736. 

Minn.—Maze v. Equitable Life Ins. 
Co. of lowa, 246 N.W. 737, 740, 
188 Minn. 139. 

N.C.—MitcheU v. Equitable Life 
Assur. Soc. of U. S., 172 S.E. 496, 
496, 205 N.C. 726. 

3. Ind.—^Landreth v. State, 171 N.E. 
192. 196. 201 Ind. 691, 72 AL.R. 
891. 

4- Mo.—Hickman v. Union Electric 
Light, etc., Co., 226 S.W. 670, 676. 

5. Conn.—Morford v. Peck, 46 Conn. 
380, 385. 

"Praesumere” defined see ante p 474 
notes 32. 33. 

6. Tex.—Cloud v. State, 202 S.W. 
2d 846, 848. 160 Tex.Cr. 468. 
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7. Mo.—Hickman v. Union Electric 
Light, etc., Co., 226 S.W. 670, 576. 

8. Cal.—^Dietlin v. Mlssouri State 
Life Ins. Co.. 14 P.2d 331, 335, 126 
Cal.App. 15. 

Simllarly defined 

(1) To assume to be true, or en¬ 
titled to belief witbout examination 
or proof.—Perrari v. Interurban St 
R. Co., 103 N.Y.S. 134, 136, 118 App. 
Div. 166. 

(2) To belleve without examina¬ 
tion.—Hammock v. McBride, 6 Ga. 
178, 184. 

9. Cal.—^Dietlin v. Mlssouri State 
Life Ins. Co., 14 P.2d 331, 336, 126 
Cal. App. 16. 

Conn.—^Morford v. Peck, 46 Conn. 
380, 385. 

Ind.—^Pittsburgh, C., C. & St. L. Ry. 
Co. V. Bennett, 36 N.E. 1033, 1035, 
9 Ind.App. 92. 

Phrases employing tbe word and 
as to which more recent adjudica- 
tions have not been found see 49 C.J. 
p 1341 notes 64-69. 

10. Ind.—^Pittsburgh, etc., R. Co. v. 
Bennett, 35 N.E. 1033, 1039, 9 Ind. 
App. 92. 

Simllarly defiined 

(1) To assume to be true before- 
hand.—Hickman v. Union Electric 
Light. etc., Co., Mo.. 226 S.W. 676. 
676. 

(2) To assume a matter before- 
hand without proof.—State v. 
Schuck, 201 N.W. 342, 345, 61 N.D. 
876. 

(3) To take or assume a matter 
beforehand.—^Morford v. Peck, 46 
Conn. 380, 385. 

IL Cal.—Dletlln v. Missourl State 
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PRESVME—FRETENSE OR FRETENGE 


to affirm a thing to be true, without proof to in- 
to venture, go, or act by an assumption of 
leave or autbority not granted.^^ Also, to go be- 
yond wbat is warranted by tbe circumstanees of the 
case.i® 

Presumed means taken for granted without 
proof.^® It has been held equivalent to, or synony- 
mous with, "deemed” see 26 C.J.S. p 660 note 42, 
and distinguished from ^'inferred” see 43 C.J.S. p 
373 note 31. 

FEESUMFTIO JUBIS ET DE JUBE. See ante 
p 474 note 36. 

PBESUMPTIOBT. The term is defined in Criminal 
Law § 579 and in Evidence § 114 For other refer- 
ences consuit the indexes to these tities and the 
Descriptive-Word Indea:. 

PEESXJMPTIV E. Based on presumption or prob- 

ability; probable.i^ 

PBESUMPTIVELY, By previous supposition.1* 

PBESUEGidN, In Spanish law, presumption whieh 
may be either of law (presuncion de derecho) or of 
faet (presuncidn de hombre) whieh may be violent 
(violente or vehemente), probable or medium, or 
light.^^ 

PBESXJPPOSE. To imply or involve as a neeessaiy 
condition; require as antecedently true; cause to 
be taken for granted.^^ It has been said that the 
Word ^^resupposes” is as often used in the cases 


as is the word "implies,’^2i and the two teims are 
eonsidered as synonymous see 42 C.J.S. p 406 
note 344 

PBETEin). In earlier times the word "pretend^^ 
had a broader meaning than it has at present, and 
signided, among other things, to profess to have; 
to make profession of (some quality or skiU); and 
it also was used in the sense of to elaim, to profess, 
to undertake; but this meaning has been greatly 
narrowed in the course of time, and there now is 
involved in the word an element of intentional 
fal 3 ity .22 It is now defined as meaning to hold as 
true that whieh is false; to feign; to simulate.23 

"Pretend” has been held synonymous with *^as- 
sume^ see 7 C.J.S. p 105 note 25. 

Pretended. False feigned;^^ j^ot real;^^ sim- 
ulated;27 something claimed contrary to the truth 
of the matter, or something falsely assumed;28 nn- 
real.29 

^Tretended” has been distinguished from “actual” 
see 1 C.J.S. p 1433 note 64. 

fb£te-nom. a French teim meaning one who 
lends his name.®® 

PBETENSE or PEETENOE. A Holding out, or of- 
feiing to others something false and feigned;3i a 
ruse or wile masking ulterior design;^^ ^ show, or 
a Holding forth in form, of something whieh does 
not, in fact, exist;^® that whieh is advaneed or dis- 
played for the puii)ose of concealing the reality.*^ 


Life Ins. Co., 14 F.2d 331, 336, 126 
Cal.App. 15. 

la Ga.—Haznmock v. McBrlde, 6 
Ga. 178, 184. 

49 C.J. p 1341 note 53. 

13- Cal.—Dietlin v. Missouri State 
Life Ins. Co., 14 P.2d 331, 335, 126 
CaLApp. 15. 

49 C.J. P 1341 note 59. 

14. Ark.—^Pearce v. State, 132 S.W. 
986, 987, 97 Ark. 5. 

15. Ark.—Pearce v. State, supra- 

16. Del.—Green v. Maloney, 30 A. 
672, 674. 12 Del. 22. 

17. Century D. 

Phrases 

(1) ‘*Helr presmnptive” see De- 
scent and Distribution § 61. 

(2) ‘*Presump.tive evidence** see 
Dvidence S 2 note 24. 

(3) ‘'Presumptive trusts** see the 
C.J.S. title Trusts S 14, also 65 C.J. 
p 223 note 62. 

la N.T.—^Isaacs v. isaaes, 61 How. 
Pr. 369, 3T1. 

19. Escriche Diccionario. 

49 C.J. p 1341 note 78. 


20. New Standard D, 

2L Cal.—Everts v. Bosenbergr, 41 
P.2d 166, 4 CalApp.2d 500. 

22. Ont—Rex v. Pollock, 47 Ont.L. 
616, 625. 28 Dom.L.R. 545, 26 Can. 
Cr.Cas. 24. 

23. Tex.—^Brown v. Perez, Civ.App., 
25 S.W. 980, 983, 

24. Ark.—State v. Kansas City, etc., 
R., etc., Co., 153 S.W. 614, 616, 106 
Ark. 248. 

Phrases 

(1) “Any pretended riyht or title.*’ 
—Tomb V. Sherwood, 13 Johns, N.Y., 
289, 291. 

(2) **Pretended assessment” see 6 
C.J.S. p 1031 note 82.1. 

(3) *'Pretended decree** see 26 C.J. 
S. p 44 note 5.1. 

(4) “Pretended deed** see Deeds 
9 L 

25. Ark.—State v. Ransas City, 
etc., R., etc., Co., 153 S.W. 614, 
616, 106 Ark. 248. 

Tex.—Astugrueville v. Loustaunau, 
«1 Tex. 233, 239. 
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26. Tex.—AstugruevlUe v. Loustau¬ 
nau, supra. 

27. Ark.—State v. Kansas City, 
eta, R., etc., Co., 153 S.W. 614, 
616, 106 Ark. 248. 

28. Neb.—Powell v. Yeazel, 64 N.W. 
695, 697, 46 Neb. 225. 

29. Ark.—State v. Kansas City, etc., 
R., etc., Co., 153 S.W. 614, 616, 106 
Ark. 248. 

30. La.—^Peterson v. Moresl, 186 So. 
737, 739. 191 La. 932. 

3L lowa.—State v. Grant, 53 N.W. 
120, 121, 86 lowa 216—State v. 
Joaauin, 43 lowa 131, 132. 

Phrases employingr the word and 
as to whieh more recent adjudica- 
tions have not been found see 49 
C.J. p 1342 notes 14, 15. 

32. Ga.—Sheppard v. State, 105 S.EL 
601, 602, 151 Ga. 27. 

33. Vt—Sprague v. Pletcher, 30 A 
693, 694. 67 Vt. 46. 

34. Ga.—Sheppard v. State, 105 S.B. 
601, 602, 152 Ga. 27. 
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It sometimes may be nsed to imply &bam, falsity, 

and gioiiiidlessness.^5 

The Word “pretense^’ is treated ia False Fre¬ 
tenses § 1 et seq. 

PB£TE!N'SIOK A claim assnmed or advaneed, 
whether false or well fotmded, as to a possession, 
rigbt, dignity, or title.36 ^Tretension” and ^'claim” 
bave been held synonymons and the terms have also 
been distmgnisbed see 14 O.J.S. p 1185 notes 70, 86. 

PBETEBIOI 6 N. In Spanish law) tbe testamentary 
omission of an beir by force of law.®7 

PBETEBMIT. To pass by, to omit, to disregard.®* 

PRETEXT. False appearanee; ostensible reason or 
motive assigned or assnmed as a color or cover for 
tbe real reason or motive; pretense.®^ 

PRETIUM. A Latin term meaning priee; cost; 
valne; tbe priee of an article sold.^o 

Pretium affectionis. An imaginary value pnt on 
a tbing by tbe faney of tbe owner growing out of 
bis or ber attaebment for tbe specific article, its 
associations, and so fortb, and perbaps not ineptly 
called its sentimental valne.^^ 

Maxim. As tbe first word of a maxim as 'to wbicb 
tbere bave been no recent applieations see 49 C.J. p 
1342 note 30. 

PRETTY. Tbe adverb ^‘pretty^ means in some de- 


gree; moderately; considerably; ratber;^^ and it 
is less empbatie tban "veiy.”^^ 

PREVAIIi. Tbe primary sense of tbe word "pre- 
vail” is to gain the vietory; bave tbe mastery; tri- 
nmpb;44 to be or beeome effective or effectual; ta 
be in force; to obtain;^^ to be in general nse or 
praetice; to be commonly accepted or adopted; to 
exLst.^s In law the teim means to obtain a 
deeision on tbe merits in one^s favor.^*^ 

In a secondary, or jSgurative sense "prevail’^ 
means to bring persnasion, indueement, or nrgency 
to bear (on, npon, or with) snccessfnlly.^S 

Prevailing. A word having no tecbnical legal im- 
port.**® It means eoinmon;^® current; general 
in operation;62 preval.ent.®* 

PREVARICATIOIT. In the civil law, deceitful, 
erafty, or nnfaithful conduct, particnlarly snch as ia 
manifested in concealing a ciime.^^ 

PREVARIOATO. In Spanisb law, infidelity on tbe 
part of a lawyer to his client.®® Prevarieato is .also 
applied to abuses or corruption on' tbe part of 
pnblic officials, espeeially jridges.®® 

PREVEN0I6N. In Spanisb law, the act of taking 
cognizance of a cause by one of several judges wbo 
bave concurrent jurisdiction.^^ 

PREVENT. A Word of common understanding,^^ 
It is deiived from tbe Latin word ^'praevenire,''^^ 


35 . Va.—Hash v, CommonweaJth, 
13 S.m 398. 404. 88 Vsu 172. 

36. New Standard D. 

37. Escriche Biqcionario. 

38. Ohio.—^Provident Sav. Bank & 
Tnist Co. V. Nash, 62 N.E.2d 736. 
739. 75 Ohio App.. 493. 

49 aJ. p 1342 note 18. 

PlixMes 

(1) “I^termitted child” see De- 
scent and Distribution S 45. 

(2) *^etermltted defense'* see 26 
CJr.S. p 675 note 13. 

89. Okl.—-Weston v. Territory, 98 P. 

360. 362. 1 Okl.Cr. 407, 

49 CJ*. p 1342 note 24. 

Plmuies employlngr the word and 
as to which more recent adjudlca- 
tions have not been found see 49 C. 
X p 1342 notes 26-28. 

4a Black KD. 

41. N.C.—^Thomason v. Hackney & 
Moale Co.. 74 S.E.. 1022. 1024. 159 
N.C. 299. 

49 CJr. p 1342 note 29. 

42. Ga.—Nelms v. Stat^ 51 SJB3. 
588, 123 Ga. 575. 


**Pretty fast** see 35 C.XS. p 753 
note 61. 

43. CJa.—^Nelms y. State, supra. 

44. Cal.—People v. Chase, 1 P.2d 

60. 61. 117 Cal.App. 776, 

45. Fla.—Atlantic Qoast Line.R. Co. 
V. Gamble. 21 So.2d 348. 350. 155 
Fla. 678. 

46. Fla.—Atlantic Coast Line R. 
Co. V. Gamble, supra. 

47- BAn.—Steele v.’ Dye, 106 P. 700, 
702. 81 Kan. 286'.' 

49 C.X p 1342 note 38. 

48. Cal.^People v. Chase. 1 P.2d 
60. 61. 117 CaLApp. 775.. . 

49. Mich.—^Detroit v. Detroit Unit¬ 
ed R. Co., 139 N.VT’; 56, 59, 173 Mich. 

314. 

60. Mich.—Detroit v. Detroit 'Unit¬ 
ed H. Co., supra. 

N.Y.—^People v. Coler, 59. N.E. '716, 
730, 166 N.Y. 1. 82 Am.S.R. 606, 62 
L.R.A 814, 

Phrases 

(1) **Prevallingf paily" see Par¬ 
ties 5 1*,. 

(2) “Prevalllngr rate of wagres” is 
the fair market rate of wages.— 
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Morse v. Delaney, 218 N.Y.S. 571, 
676, 128 Misc. 317-^9 C.J. p 1343 
note 62. 

(3) Other phrases as tp whic^ 
more recent adjudicatione have not 
been found see 49 C.X p 1343 notes 
63, 54. 

61. N.Y.—People , v. Coler. 69 N.B. 
716, 730, 166 N.Y. 1. 82 Am.S.R. 
606, 62 L.R.A. 814. 

62. Mich.—Detroit v. Detroit Unit¬ 
ed R. Co., 139 N.W, 56. 69, 173 
Mich. 314. 

63. Mich.—Detroit v. Detroit Unit¬ 
ed R. Co., supra. 

N.Y.—^People v. <!:!oler, 59 N.B. 716, 
730. 166 N.Y. 1, 42, 82 Am.S.R. 606, 
62 L.R.A 814. 

54. Black L.D. 

49 C.X p 1343 note 67. 

55. Escriche Diccionario. 

49 C.X p 1343 note 58. 

56. Escriche Diccionario. 

49 C.X p 1343 note 60. 

67. Escriche Diccionario. 

68. U.S.—^International ParJ:s Cor¬ 
poration V. Federal Trade Com- 
mission, C.C.A7, 133 P.2d 883, 886. 

59. N.C.—Luton v. Badham, 37 S.E^ 



T2 G. J- S- 


FBEVENT 


signifying to come before, to precede;®® and it bas 
been said that tbis was the original meaning of the 
word in Englisb.®! The term is defined as meaning 
to go before to precede; to be beforehand with; 
to get the start of; to anticipate; to forestall;®^ 
bnt it has been said that these meanings are ob¬ 
solete.®^ 

In more modem nsage the word “prevent” is 
defined as meaning to stop;®® to keep from happen- 
ing by taldng the necessary measnres;®® to hin- 
der;®*^ to thwart;®® to retard;®® to preelude;'^® 
to obstraet;7i to check;'^^ to frustrate;73 to pro- 
hibit;74 to intercept;75 to ward off;76 and gen- 
erally the word means hindering, checking, or stop- 

ping.'^7 

While it has been said that all the meanings of 
the term ^^prevent” are anticipative,'^^ it bas aJso 
been stated that, when nsed in its original sense of 
anticipation, to ‘^revent” nearly always suggests 


that someone is the object of prevention; bnt, when 
nsed in the usnal modem sense of hindranee or 
preclnsion, the word always means that some other 
entity is preventing aetion by the one prevented.^s 
The word “prevent’^ does not necessarily imply 
physical force,®® and the common acceptation of the 
term carries no connotation of permaneney.si 

^Trevent” has been held to be equivalent to, or 
synonymons with, ‘‘hinder” see 40 C.J.S. p 400 
note 32. The words ‘‘prevent” and ‘^rohibit” are 
sometimes nsed indiscriminately and as synonyms 
to avoid too frequent repetition.33 

'TPrevent” has been compared with, or distin-. 
gnished from, "dissuade” see 27 C.J.S. p 357 note 71;, 
"hinder^' see 40 C.J.S. p 400 note 34, “obstruet” see 
§7 C.J.S. p 44 note 95, “regtilate,”83 and “resist.”®^ 

Phrases emplojnng the word “prevent,” or cognate 
terms, are set ont in the note.35 


143. 143. 12? K.C. se* 80 Am.S.R. 
783, 63 L..R.A. 837. 

49 G.J. P 1348 note 62. 

60. N.tJ-—^Lnton v. Badliaia, supra. 
Sianllarly defined 

To come before the usual til94e.=- 
Smith V. Whitbeck. 18 OMo St 4?1, 
478. 

61. N.C.—^liUton V. Badham, 37 S.: 
E. 143, 146, 127 N.C. 96, 80 AJn. 
S.R. 783. 63 Li.R.A. 337. 

62. Cal.—^Brady v. Bartlett, 56 Cal. 
350, 364. 

N.T.—^Peverelly v. People, 3 Park. 
Cr. 69. 69. 

63. Cal.—^Brady v. Bartlett 56 Cal. 
850, 364. 

49 C.J. p 1343 note 70. 

64. CaL—^Brady v. Bartlett, supra. 

65. Ely.—Corpus Juris dted in. Mid- 
Continent Petroleum Corp. v. Bar- 
rett 181 S.W.2d 60. 63, 297 Ky.. 
709. 

vinn, —Corpus Jucls cLted in Orme 
V. Atlas Gras & Oll Co., 13 N','W.2d 
757, 761, 217 Mimi. 27. 

49 C.J. p 1343 note 87. 

Sjuiilarly defined 

<1) To stop in advance, from 
some act or operation.—Green v. 
State, 35 S.E. 97, 99, 109 Ga. 536. 

<2) To come before and thereby 
stop.—^Rowe V. Atlas Oil Co., 84 So. 
486. 488, 147 Ia. 87—49 C.J. p 1843 
note 74. 

<3) To keep from occuxTlngr or be- 
inj brousrht ahout as an event or 
resuit—Green v. State, supra. 

«6. Tez.—^Ed^ar v. Schmldt Clv: 
App., 221 S.W.2d 867, 869. 

67. Tex.—^Fldelity, etc., Co. v. Join- 
er. Civ.App.. 178 S-W. 806, 809. . 
4»C.J. p 1343 note 76. 

M Cjr.S.—32 


Slmilarly expressed 
To hinder froto haPi&eningr hy pre- 
vious measures.^=*Green v. State, 36 
S.E. 97, 99, Ga. 636. 

68. Itf.C.^-Luton V. Badham, 37 S.E. 
143, 146, 127 N.C. 96, 80 Am.S.R. 
L.R.A. 337. 

49 1343 note 89. 

6 &. teidF-Lake Erle, etc., R. Co, v. 
McPall, 76 IiT.E. 400. 402, 166 Ind. 
574. 

Slmilarly defined 

(1) To restrain.—Green v. State, 
36 S.E. 97, ,99, 109 Ga- 636. 

(2) To Impede.—^Brady v. Bartlett, 
56 Cal. 350, 3,65. 

70. Ga.—Green v. State, 35 S.iL 97, 
99, 109 Ga. 636. 

Ky .-Corpus Jnris dted In Mid-Con- 
tinent Petroleum Corp. v. Barrett, 
181 S.W.2d 60, 63, 297 Ky. 709. 
Minn.—Corpus Juris dted In Orme 
V. Atlas Gas & Oil Co., 13 N’.W.2d 
767. 761, 217 Minn. 27. 

71. Ark.—^Burr v. Williams, 20 Ark. 
171, 176. 

Cal.—^Brady v. Bartlett 66 Cal. 350, 
366. 

72. Ga.—Green v. State, 36 SJS. 97, 
99. 109 Ga. 636. 

Ind.—^Lake Brie, etc., R. Co. v. Mc- 
Pall, 76 N.E. 400, 402, 166 Indi 674. 

73. Ky. —C^>rpus Juris dted In Mid- 
Continent Petroleum Corp, v. Bar¬ 
rett 181 S.W.2d 60. 63, 297 Ky. 
709. 

Minn.—Corpus JtarlS' dted In Orme 
V. Atlas Gas '& Oil Co., 13 N.W,2d 
757, 761, 217 Minn. 27. 

49 C.J. P 1348 note 75. 

74. Ky.—^Mid-Continent Petroleum 
Corp. V. Barrett, 181' S.W.2d .60, 
63. 297 Ky. 709. 
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Minn.—Orme v. Atlas Gas & Oil Co.,, 
13 N‘.W.2d 757, 761, 217 Minn. 27. 

75. N.C.—^Luton v. Badham, 37 S.B. 
143, 146, 127 N.C. 96. 80 Am.S.R.., 
783, 53 L..R.A. 337. 

49 C.J. p 1343 note 79. 

Slmilarly defined 

(1) To Interbept and-stop.—^Brady- 
V. Bartlett, 66 Cal. 350, 366. 

(2) To interoept or bar the aetion. 

of.—Green v. State, 36 S.E. 97, 99, 
109 Ga. 636. , . 

76. Ga.^—Green v. State, supra. 

77- Tex.—^Edgar v. Schmldt Clv.. 
App., 221 S.W.2d 867, 869. 

78. N.C.—^Lutou’ v; Badham, 87 S.B. 
143, 146, 127 N.C. 96. 80 Am.S.B.., 
783, 63 Lr.R.A. 237. 

79. 17.S.—^In re MacLauchlan, C.C., 
A.N.T., 9 !F.2d 6.34, 536. 

80. Bhg:.—Cort v. Ambergate, etc.,^ 
R. CO., 17 ‘Q.k 127, 145, 79 B.GL. 
127, 117 Reprin^ 1229. 

49 C.J. P 1344 note 92. 

81. 'fU.S.—^International Parts Cor-, 
poratlon v. Federal Trade Com- 
mission. aOrA.7, 133 P.2d 883, 886., 

82. Ala.—Ex parte Mayor & Alder- 
men of Florence, 78 Ala. 419, 4^4., 

50 C.J. p 650 note 95 [a]. 

88. La.-*«Shreveport v. Price* 77 So.. 

883, 885. 142 Ba.. 986. . 

XTot synbnymous 

Ind.—^Duckwall v. Ne^w: Albamt ’ 25. 
IncU 283, 285. 

84. Mo.—Hax v. Quihey, O. & K, C. 
R. Co.., 100 aw. 'ess* 696, 123 
App. 1^2, 

64 C.J. p. 7;L9. n<>te 6f7. 

85- n^es 

(1) “Prevent qr. attempt to pre-. 
vent'* means to. anticipate, forestall,. 

I to ijatercept l^inder,. frustrate,. 



PREVENTIVE INJUNGTION—PBICE 


72 C.J.S. 


PEEVENTIVE INJUNOTION. See Injunctions 

§ 4 

PBBVIOUS. Being or takin^ place before some- 
thing else; antecedent; parior.^® The word "previ- 
OTis,” indicating the concept of time, has been held 
synonymons with the terms ^^next preceding’^ and 
“next prior to,” as discussed in the C.J.S. title 
Time § 8, also 4^ C.J. p 1344 notes 7, 8. 

PREYIOXTSLY. An adverb of time, nsed in com- 
paring an act or state named, to another act or 
state, snbseqnent in order of time, for the pnrpose 
of asserting the priority of the first.S*^ 

PEIOE. The word "price” is variously defined as 
meaning the amount of money given, or set as the 
amonnt that will be given or received, in exchange 
for anything;88 the amount at which a commodity 
is valued or sold in the market;®® a consideration in 
current money given for the purehase of the thing 
sold;8<^ the consideration demanded or received in 
conneotion with the sale of a commodity;®! the con- 
sideration in money given for the purehase of a 
thing;®8 the sum stipulated as the equivalent of the 


thing sold, and also every incident taken into con¬ 
sideration for the fixing of the price put to the 
debit of the vendee, and agreed to by him;®® some- 
thing which one ordinarily accepts voluntarily in 
exchange for something else;®^ the sum in money 
or other equivalent set on an article by the seller, 
which he demands for it;®® the sum or amount of 
money, or its equivalent, which a seller asks or ob- 
tains for his goods in market;®® the sum for which 
a thing is bought or sold, or offered for sale;®^ the 
sum of money which an article is sold for.®® 

While it has been said that 'Aprice” does not 
simply mean value or cost,®® the word “price” has 
been defined as meaning the market value;! the 
value which the seller places on his goods for sale;® 
the cost to the buyer;® the amount i>aid by the pur- 
chaser.^ It is further defined as meaning the 
market price;® the sum actualiy given for an arti¬ 
cle;® the sum which a seller will receive in ex- 
change;7 an exchangeable value of a commodity;® 
a recompense.® 

^Trice” implies value, usually in money,!® and 
in. common usage “price” is understood to mean 
money,!! although this is not always so,!® and it 


thwart, to keep from happoningr.— 
Ex paxte Frye, 166 S.W.2d 531, 685, 
143 Tex.Cr. 9. 

(2) “Prevents or dissuades” see 
27 CJr.S. p 357 note 72. 

(3) Other phrases as to which 
more recent adjudlcatlons have not 
been found see 49 C.jr. p 1344 notes 
93-2. 

86. New Standard D. 

Phraaes 

(1) “Previous chaste character” 
discussed in connection with crlm- 
inal liability for seductlon see the 
aJ.S. title Seductlon $ 37, also 67 
C.J. p 63 note 71-p 64 note 84. 

(2) '^evious demand” see 26 C. 
J.S. p 703 note 65. 

(3) Other phrases as to which 
more recent adjudlcatlons have not 
beea found see 49 O.J. p 1344 notes 
11-28. 

87. lowa.—-Xtebrecht v. WUcoxon, 
40 lowa 93, 94. 

Phrases employlngr the word and 
as to which more recent adjudlca- 
tioxs have not been found see 49 
aj. p 1344.notes 26-32. 

88. Pa.—^In re Willlamson’s Estate, 
153 A. 766, 767, 302 Pa. 462. 

89. Wis.—-Wingr V. Wadhams Oil & 
Grease Oo., 74 N.W. 819, 820, 99 
Wis. 248. 

90. Mo.—Gk>od V. Erker, 153 S.W. 
556, 559, 170 Mo.App. 681. 

49 C.J. p 1345 note 54. 


91. Cal.—Garcla v. Ebellngr Motor 
Co., 201 P.2d 864. 867, 89 Cal.App. 
2d 688. 

92. Mass.— Corpus Jtirls dted in 
Cousbells V. Alexander, 54 N.E.2d 
47, 49, 316 Mass. 729. 

49 C.J. p 1344 note 35-p 1346 note 

66 . 

93. La.—De L'Isle v. Mosb^ 84 La. 
Ann. 164, 167. 

Phillppine.—Inchaustl v. Cromwell, 
20 Phillppine 345, 350. 

94- Pa.—^Herb v. Hallowell, 164 A. 
582, 584, 304 Pa. 128. 

95. Pa—^Eountz v. Eirkpatrlck, 72 
Pa 376, 386, 13 Am.R. 687. 

96. Wis.—Wingr v. Wadhams Oil & 
Grease Co., 74 N.W. 819, 820, 99 
Wis. 248, 250. 

97. S.C.—Guy V. McDaniel, 29 S.E. 
196, 197, 51 S.Ct. 436. 

fflmilarly defined 

The sum for which anythlngr may 
be bougrht, or at which its value is 
rated; an equivalent in money 
asked for anythin^.—Attorney Gen¬ 
eral V. Toronto, 20 Ont. 19, 26. 

98- N.T.—^Hudson Iron Co. v. Algrer, 
54 N.T. 173, 177. 

99. S.C.—Guy V. McDaniel, 29 S.B. 

196, 197, 51 S.C. 436. 

Defined as meanlngr "cost” 

Ont.—^Attorney General v. Toronto, 
20 Ont 19. 25. 

1. Tex.—^Ara v. Rutland, CivA.pp., 
172 S.W. 993, 994. 
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2. N.T.—Scott V. People, 62 Barb. 
62, 72. 

49 C.X p 1345 note 49. 

3. Mo.—Williams v. Hybskmann, 
278 S.W. 377, 379, 311 Mo. 332. 

4. U.S.—^Boyles v. Stapleton, D.C. 
Colo., 53 F.Supp. 336, 340. 

5. Wis.—Wingr v. Wadhams Oil & 
Grease Co.. 74 N.W, 819, 820, 99 
Wis. 248. 

6. Mo.—Williams v. Hybskmann, 
278 S.W. 377, 379, 311 Mo. 332. 

7. U.S.—Computlngr Scale Co. v. 
Standard Computlngr ScaJe Co., 
Mich.. 118 F. 965. 968, 66 C.C.A. 
459. 

a Wis.—Wingr V. Wadhams Oil & 
Grease Co., 74 N.W. 819, 820, 99 
Wis. 248, 260. 

9. Pa.—^Herb v. Hallowell, 164 A. 
582, 584, 304 Pa. 128. 

10 . Ark.—^Lonoke v. Bransford, 216 
S.W. 38, 40, 141 Ark. 18. 

Sale for money 

The word "price” grenerally Im¬ 
plies a sale for money, althougrh this 
Is not always so.—^Halsted v. Globe 
Indemnity Co.. 179 N.E. 376, 377, 258 
N.T. 168. 

11. N.D.—^Embden State Bank v. 
Boyle. 196 N.W. 820, 821, 60 N.D. 
673. 

49 C.J. p 1345 note 52. 

12. N.D.—^Embden State Bank v. 
Boyle, supra. 

49 C.J. p 1345 note 53. 
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PRICE—PRIMA FAGIL 


does not necessarily mean valne in money; it may 
mean money or some other equivalent.^® 

‘Trice” has been held eqnivalent to, or synony- 
mous with, "compensation” see 15 C.J.S. p 655 note 
44, and “snm,”i^ and has been compared with, or 
distingnished from, ^‘consideration” see 15 C.J.S. p 
986 note 63.1, and “value.”i5 

The regulation, fixing, or control of prices is 
treated in various places throughont this work, and 
particnlarly in the title Monopolies, reference being 
made to the index to that title. The snbject is also 
treated in Constitntional Law §§ 169, 209, and in 
the C.J.S. title War § 20, also 67 C.J. p 367 note 
8-p 372 note 27. 

Phrases employing the word 'V^ce” are set ont 
in the note,i® and for additional phrases as to whieh 
more recent adjudications have not been found see 
49 C.J. p 1346 notes 64-85. 

PRICKEBS. The texm applied to the frayed and 


broken wire strands o£ a metal cable.^7 

PBIDE. Undne seK esteem; conceit; hanghtiness 
or disdain for others.^® 

PEIEST. Distingnished from ^^astor” see the C.J. 
S. title Eeligions Soeieties § 39, also 49 C.J. p 
1346 note 90 [a]. 

prima. In Spanish law, insnrance preminm.^® 

PRIMA FACIE. Latin words whieh have, by long 
nsage, become a part of the English langnage, and 
the meaning of whieh is readily nnderstood by a 
person of common nnderstandmg.^o They are words 
of very common nse in the conrts and in newspaper 
reports of jndicial decisions, and they import that 
the evidence produces for the time being a certain 
resuit, but that the resuit may be repelled.2i They 
have been defined as meaning api)arent.22 They have 
further been defined as meaning as it fixst appears 


13. Cal.—^Kinard v. Jordan, 101 P. 
696. 698. 10 Cal.Apip. 219. 

49 C.J. p 1345 note 60. 

14. Pa.—^Paul V- Grimm, 30 A. 721, 
165 Pa. 139, 143, 44 Axn.S.R. 648. 

15. Pa.—^Theiss v. Wiess, 31 A. 63, 
66, 166 Pa. 9, 45 Am.S.R. 638. 

49 C.J. p 1346 note 68. 

XTot necessarily synonymons 

“Price and value are not neces¬ 
sarily synonymons. Price is deter- 
mined by short term factors and by 
the caprices of the market. Yalue 
on the other hand Is dependent upon 
long term factors and is directly re- 
lated to the intrinsic worth of the 
property that reslsts the impact of 
temporary and abnormal conditions. 
Neither price nor value can be de- 
termined by mathematlcal calcula- 
tions, and value, even more than 
price. is a matter of Judgment reach- 
ed after a full consideration of all 
the relevant elements that may con- 
ceivably aflect it."—State ex rei. 
Buck V. Rapp, 36 N.Y.S.2d 790, 796. 

16. Pnrchase price 

(1) The consideration paid or 
agreed to be paid on the passing of 
the title to property in its entlrety. 
—South Texas Lumber Co. v. Epps, 
150 P. 164, 166, 48 Okl. 372. 

(2) The price agreed on by the 
parties as a consideration for whieh 
the property is sold and purchased. 
—Byrd v. Babin, 200 So. 294, 300, 
196 La 902. 

(3) It is commonly understood to 
mean money, although this is not 
always so.—Embden State Bank v. 
Boyle, 196 N.W. 820, 821, 60 N.D, 
673. 

Wholesale price 

(1) The term "Wholesale price” 


has a ilxed, certain, and well-defined 
meaning in the mercantile world, 
and means the price fixed on mer- 
chandise by one who buys in large 
auantities of the same producer or 
manufacturer, and who sells the 
same to jobbers or to retall dealers. 
—Pawkner v. Iiew Smith Wall Pa¬ 
per Co., 66 N.W. 200, 201, 88 lowa 
169, 46 Am.S,Il. 230. 

(2) There is a diiference between 
the terms "Wholesale price" and 
"Wholesale cost," although the two 
terms are often used interchangea- 
bly.—J. W. F^nn & Co. v. Culber- 
house, 160 'S.W. 698, 700, 106 Ark. 
197. 

Other phrases 

(1) "Current price" see 25 C.J.S. 
p 37 notes 44—46. 

(2) "Pair market price" see 35 C. 
J.S. p 483 note &-p 484 note 9. 

(3) "F. o. b. price" see 36 C.J.S. 
p 1035 note 19. 

(4) ‘Tnvoice price" see 48 C.J.S. 
p 765 note 67-p 766 note 69. 

(5) "List price" see 64 O.XS. p 
632 note 9. 

(6) **Price expectancy" as inter- 
changeable with "exhibition value" 
see 36 C.J.S. p 197 note 54. 

(7) "Price list" see 54 C.J.S. p 
632 note 9. 

(8) “Reasonable price" is a ques- 
tion of fact dependent on the cir- 
cumstancea of each case.—^A. M. 
Webb & Co. V- Kobert P. Miller Co., 
C.CA..Pa., 167 P.2d 865, 867-—62 C.J. 
p 1187 note 34. As price purchaser 
is reauired to pay where contract of 
sale mentions no price see the O.J.S. 
title Sales § 75, also 55 C.J. p 224 
notes 63-77, 


(9) "Stipulated price;" In ordi- 
nary meaning, an agreed or lixed 
amount of money for a commodity. 
—^Lonoke v. Bransford, 216 S-W. 38, 
40, 141 Ark. 18—49 C.J. p 1346 note 
63. 

17. N.Y.—Henry v. Norton, 66 N.Y. 
S.2d 317, 320. 

18. S.C.—Nelson v. Atlantic Coast 
I Line R. Co., 4 S.E.2d 273, 279, 191 

S.C. 345. 

19. Escriche Diccionario. 

20. Cal.—^People v. Carmona, 261 P. 
316, 318, 80 Cal.App. 169. 

La.— Corpns Juris quoted iu - Martin 
V. Breaux, App., 166 So. 743, 745. 

21. La.— Corpus Juris auoted in 
Martin v. Breaux, App., 166 So. 
743, 745. 

W.Va—State v. Stover, 63 S.B. 315, 
64 W.Va. 668. 

As nsed in legal phraseology, the 
words "prima facie" mean a fact 
presumed to be true unless disprov- 
ed by some evidence to the con- 
trary. 

Arlz.—^Powell v. Gleason, 74 P.2d 47, 
61, 50 Ariz. 642, 114 AL.R. 838. 
Ohio.—State ex rei. Herbert v. 
Whims, 38 N.E.2d 696, 699, 68 
Ohio App. 39. 

22. La— Corpus Juris ftuoted In 
Martin v. Breaux, App., 165 So. 
743, 746. 

Wls.—State T. Hasttngs, 16 Wis. 
76, 84. 

23. Cal.— Corpus Juris CLUoted in 
Ex parte Moseley, 45 P.2d 241, 243, 
6 Cal.App.2d 854. 

Ga.—Criswell Bafking Oo. v. MlUlgan, 
50 S.E.2d 136, 143, 77 GaApp. 861. 
111.—^Morrlson v. Flowers, 139 NJBL 
10, 12, 308 Bl. 189. 
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at first sight;24 at first view;^5 on its face;^® on 

the face of it;27 on tlie first appearance;28 pre- 

sramably;^® so far as can be judged by the first 
disclosnre.®® 

The term has no narrow or restricted meaning 
synonymons with ^^inference’^ or “presnmption,”®! 
bnt it has been held to be eqnivalent to “prestunabiy^ 
see ante p 494 note 3. 

Phrases employing the words are set ont in the 
note.®2 

PBIMAGE. As an allowance by shippers to the 
master of a vessel for his care and tronble relative 
to the cargo see the C.J.S. title Shipping § 68, also 
49 C.J. p 1347 notes 30, 31, and 68 €.J. p 283 notes 
22-28. 

PRIMA PARS JSQTnTATIS JEQUAUTAS. See 
49 C.J. p 1347 note 32. 

PRIBOlRILY. The adverb "primariiy^ has shades 


of meaning similae to those of the adjective ^^ri- 
maiy.”®® It is defined as meaning in the first or most 
important place; originally; in the first inten- 
tion;®4 basically or in such manner as to be of first 
importance®® or of principal concem;®® in the 
primary or first instance; at first; in the first 
place; chiefly; principally.®"^ When the word 
'^primarily^^ is applied to a single activity it alTrays 
means the first, or chief, or principal, activity.® 8 
Other accepted and common meanings of “primari- 
ly*' are essentially or fimdainentally.®® 

PRIMARY. The adjective "primaiy*^® has many 
jneanings^i and different shades of meaning,42 vary- 
ing in accordanee with the subject word to which it 
is applied but always its basic idea is “first,”44 
and it is defined generally as meaning first.46 It 
may refer to the first in order of time, and thns 
mean original or initial; or in order of importance, 
and thus mean chief or principal; or in order of 
derivation, and thus mean fundamental.4® 


Lia.—CoinpTU Jnris Quoted .Ia Martin 
V. Breaux, AiPtp., 166 So. 743, 746. | 

24. Cal.—CoTpos Jnxls a^oted in 
Ex parte Moseley, 46 P-Sd 241, 243, 
6 Cal.App.2d 654. 

La.—OoTpAS Jnxls q.tioted. iA Martin 
V. Breaux, App-, 165 So. 748, 746. 

49 C.J. p 1346 note 98. 

25. Cal.—GoxpAS Jnxls a^oted Ia 
E x parte Moseley, 45 P.2d 241, 243, 
6 CalJVpp.2d 654—^Prank Meline 
Co. V, Kleinberser, 290 P. 1042, 
1043. 108 Cal.App, 60. 

Ga.—Spivey v. Spivey, 44 S.E.2d 224, 
227, 202 Ga. 644—Crlswell Bakingr 
Oo. y. MllUiraii, 50 &E.2d 136, 148, 
77 Ga.Apip. 861. 

La.— Corpus Juris guoted Ia Martin 
V, Breaux, App., 166 So. 743, 745. 

49 C.J. p 1346 note 99. 

26. Oal.— Corpus Juris a,uoted Ia 
E x parte Moseley, 46 P.2d 241, 243, 
6 Oal.App.2d 6<54. 

L,a.— Corpus JUxls guoted lA Martin 
V. Breajux, App., 166 So. 743, 746. 

W.Va.—State v. Tincher. 94 S.B. 603, 
605. 81 W.Va. 441. 

27. Cal.—Corpus Jnxls q.uoted Ia 
Ex parte Moseley, 46 P.2d 241, 243, 
6 Cal.App.2d 654. 

jjBL .—Ooxpus Jnxls auoted Ia Martin 
V. Breaux, App., 165 So. 743, 746. 

. K.CL—State v. Wilkerson, 79 S.E. 888, 
890, 164 17.C. 431. 

28. Cal.— Corpus Juris q.uoted In 
Ex parte Moseley, 45 P.2d 241, 243, 
6 Cal.App.2d 654. 

Lia.— Corpus Jnxls CLUoted Ia Martin 
T. Breaux, App., 165 So. 743, 745. 

N.C.—State v. Wilkerson, 79 S.K 888, 

. 390, 164 KX;.; 43k 

29u Ija.—Corpus Juris v^oted Ia 
Martin v. Breaux, App., 165 So. 
743. 745. 


N.C-—State v. Wilkerson, 79 S.B. 888, 
890. 164 N.C. 431. 

30. Lia.—Corpus Juris a.uoted Ia 
Martin v. Breaux, App., 165 So. 
743. 745- 

N.a—-State V. Wilkerson, 79 S.E. 888, 
890, 164 N.C. 431. 

31. Cal.—^B^ank Meline Co. v. Kleln- 
berger, 290 P. 1042, 1043, 108 Cal. 
App. 60. 

32. Flixases 

(1) 'Trima facie carrylng capaci- 
ty” see 12 C.J.S. p 1118 note 96. 

(2) "Prima facie case;" deflned 
in Evidence § 1016. For reference to 
other appllcations of the term see 
indexes to the tities Crimina! Law, 
Evidence, and Negligence. 

(3) 'Trima facie evidence;” de¬ 
flned in Crimina! Law 8 900 and Evi¬ 
dence § 1016. For other appllcations 
of the phrase see the Indexes to 
these tities. 

(4) Other phrases as to which 
more recent adjudicatlons have not 
been found see 49 C.J. p 1347 notes 
20-26. 

33. D.C.—Agnew v. Board of Gov- 
emors of Federal Reserve System, 
163 F.2d 786, 790, 80 U.S.App.D.a 
377. 

34. Fla.—Corpus Juris quoted in 
Zee V. Gary, 189 So. 34, 36, 137 
Fla. 741. 

49 C. J. p 1347 note 34. 

35. TJ.S.—^Benitez v. Bank of Nova 
Scotia, C.C.A.Puerto Rlco, 126 P.2d 
623, 531—In re Day. D.C.I11., 10 P. 
Supp. 229, 231. 

36. U.S.—^Benitez v. Bank of Nova 
Scotia, C.O.A.Puerto Rico, 125 F. 
2d 523, 531. 

37. Fla.—^Zee v. Gary, 189 So. 34, 86, 
137 Fla. 741. 
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38. D.C.—Agnew v. Board of Gtov- 
emors of Federal Reserve System, 
153 P.2d 786, 791, 80 TJ.S.App.D.C. 
877. 

Slmil^ly expressed 
"One would never say that a per- 
son is 'primarlly concemed* or *pri- 
marily interested* or 'primarlly en- 
gaged* in a speclfied single activity, 
if the idea sought to be conveyed 
was that the named activity was a 
lesser among several important ac- 
tivlties. To say that such an ex- 
pression conveys that idea is, we 
think, clearly erroneous.”—Agnew v. 
Board of Governors of Federal Re¬ 
serve System, supra. 

39. TT.S,—Board of Governors of 
Federal Reserve System v. Agnew, 
APP.D.C., 67 S.Ct. 411, 414, 329 XJ.S. 
441, 91 KEd. 408. 

40. D.C.—^Agnew v. Board of Gov- 
emors of Federal Reserve System, 
163 F.2d 786, 790, 80 U.S.App.D.C. 
377. . 

41. S.D.—State ▼. Brickson, 182 N. 
W. 316, 316, 44 S.D. 63, 13 A.L.R. 
1189. 

42. D.C.—Agnew v. Board of Gov- 
emors of Federal Reserve System, 
153 F.2d 785, 790. 80 U.S.App.D.C. 
377. 

S.D,—State v. Brickson, 182 N.W. 
315, 316, 44 S.D. 63, 18 A.L.R. 1189. 

43. S.D,—State v. Brickson, supra. 
44i D.C.—^Agnew v. Board of Gov¬ 
ernors of Federal Reserve System, 
153 F.2d 786, 790, 80 U.S.App.D.C 
377. 

45. Ind.—State v. Hirsch, 24 N.E. 
1062, 1063, 125 Ind. 207, 9 Li.R.A 
170. 

46. D.C.—Agnew v. Board of Gov¬ 
ernors of Federal Reserve System, 
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PRIMABT 


The Word ‘'primary^' is variously defined as mean- 
ing first in time;^^ the first order o£ time 8 
first in order of time or development^^ or in inten- 
tionjSO original;5i first in origin, time, thought, or 

intention;52 f[jcst in order.^^ 

‘Tiimary'^ is fnrther defined as meaning first in 

rant, dignity, or importance;54 principal;55 
chief;®® first in order of advaneement;^? first in 
the order of deveIopment;58 fundamental;^® primi¬ 
tive.®® 

^rimary,'' when applied to a single snbject often 
means first, chief, or principal,®^ bnt that is not 
always the case, and an activity or function may be 


primary if it is snbstantial-®^ ^rimary” is not 
restricted to the singular; it may refer to the 

plxiral.®3> 

It also means preparatoiy®^ or preliminaiy to 
something higher.®® 

The -synonyms of ^^primaiy^ are “prime” and 
“primeval,”®® and the antonyms are ‘'lesser” see 
52 C.J.S. p 1052 note 36, and “seeondary.”®"? 

Phrases employing the word are set ont in the 
note,®® and for additional phrases as to whieh more 
recent adjndications have not been foimd see 49 
C. J. p 1348 notes 62-70. 


163 F.2d 785, 790. 80 U.S.App.D.C. 
377. 

Ind.—State v. Hirsch, 24 K.E. 
1002, 1063. 125 Ind. 207, 9 LuR.A. 
170. 

48. U.S.—^McCaughn v. Electric 
Storasre Battery Co., C.C.A.Pa., 63 
P.2d 716. 717, 

49. Ind.—State v. Hirsch, 24 N-E. 
1062. 1063, 126 Ind. 207. 9 XuR.A. 
170. 

60. S.D.—State v. Erickson, 182 N. 
W. 315, 317, 44 S.D. 63, 13 A.L..R. 
1189. 

51. IJ.S.—^McCaughn v. Electric 
Storaffe Battery Co., C.C*APa., 63 
P.2d 715, 717. 

49 C.J. p 1347 note 45. 

52. IT.S.—^Bowles v. Helson-Ricks 
Creamery Co., D.C.Idaho, 66 F. 
Supp. 885, 888. 

53. Ind.—State v. Hirsch. 24 N.E. 
1062. 1063. 126 Ind. 207, 9 

170. 

64. U.S.—McCaugrhn v. Electric 
Storage Battery Co., C.C.APa., 63 
F.2d 715, 717. 

Slmllavly defined 

(1) That whieh is first in rank, 
digrnity, or importance.—^Bowles v. 
Nelson-Ricks Creamery Co., D.C.Ida- 
ho. 66 F.Supp. 885, 888. 

(2) Of first importance.—Carlson 
V. Carpenter Contractors' Assoc., 224 
HLApp. 430, 447. 

65. U.S.—MoCaugrhn v. Electric 
iStoragre Battery Co., C.C.A.Pa., 63 
F.2d 715. 717. 

111.—Carlson v. Carpenter Contrac- 
tors' Assoc.. 224 Ill.App. 430, 447. 

68. U.S.—^MeCaug-hn v. Electric 
Storagre Battery Co., C.aA.Pa., 63 
F.2d 715, 717. 

m.—Carlson v. Carpenter Contrac- 
tors’ Assoc., 224 HLApp. 430, 447. 

67. U.S.—Bowles v. Nelson-Ricks 
Creamery Co., l>.C.Idaho, 66 F. 
Supp. 885. 888. 

58: U.S.—^McCaugrhn v. Elecftric 
Storagre Battery Co., C-CJLPa., 631 
F.2d 716, 717. ' I 


59. S.D.—Stato V. Erickson, 183 N. 
W. 316, 317. 44 S.D. 63. 13 AUR. 
1189., 

Bistinction noted 

*Tt is true, as the Board says in 
its brief, that some dictionaries grive 
Tundamental' as a' meaning: of *pri- 
mary;' and some also grive ‘essen- 
tial.' whieh, however, the Board does 
not mention. But ^ese words are 
not synonyms of ‘primary,* and they 
overlap in 'meaning: only when the 
Implication of Tundamental' or *es- 
sential* is ‘first’ or ‘Principal.’ Oth- 
er meaningrs of *fundamental’ and 
‘essentlal’ cannot he ascribed to ‘pri¬ 
mary* merely because the words are 
in part analogrons. Certainly those 
words, in meanings other than ‘Prin¬ 
cipal,’ are not apt as descriptive of 
husiness activity.”—^Agnew v. Board 
of Governors of Federal Reserve 
System. 163 F.2d 785, 791, 80 U.S. 
APP.D.C. 377. 

60. Ind.—State v. Hirsch, 24 N.E. 
1062, 1063, 125 Ind. 207, 9 A.L.R. 
170. 

S.D.—State v. Erickson, 182 N.W. 
316, 317. 44 S.D. 63, 13 A.L.R. 1189. 

61. U.S.—^Board of Gtovemors of 
Federal Reserve System v. Agnew, 
App.D.C., 67 S.Ct 411, 414, 329 
U.Sv 441, 91 L.Ed. 408. 

D.C.—^Agrnew v. Board of GrOvem,ors 
of Federal Reserve System, 153 F. 
2d 785. 790, 80 U.S.App.D.C. 377. 

62. U.S.—^Board of .Governors of 
Federal Reserve System v. Agnew, 
APP.D.C.. 67 S.Ct 411, 414, 329 
U.S. 441, 91 D.Bd. 408. 

63. D.C.—^Agnew -v. Board of Gov¬ 
ernors of Federal Reserve System, 
153 F-2d 785. 790, 80 UjS.App.D.C. 
377. 

«^Thus, the primary colors are not 
one but several; and sq with the 
pianets'''and the causes of war. An 
activity may be either a primary ac¬ 
tivity or tTle primary activity of a 
griven person.”—Agnew v. Board bf 
CJovemors of Federal Reserve Sys¬ 
tem, supra. 

64. Ind.—State v. Hirsch, 24 N.E. 


’ 1062, 1063, 125 Ind. 207, 9 L,.R.A. 

170. 

85., Pa—Commonwealth v. Toung, 
16 PaSuper. 317, 322. 

66. D.C.—Agnew v. Board of Giov- 
ernors of Federal Reserve System, 
153 P.2d 785, 790, 80 U.SApp.D.C. 
377. 

67. . D.C.— Agnew v. Board of Gov¬ 
ernors of Federal Reserve System, 
supra 

68. Primary xmrpose 

(1) That whieh is first intentlon, 
whieh is fundamental.—State v. 
Erickson, 182 N.W. 315, 317, 44 S.D. 
63, 13 ALuR. 1189. 

(2) The Principal or fbced inten- 
tion with whieh an act or course of 
conduct is undertaken.—Carlson v. 
Carpenter Contractors’ Assoc., 224 
IILApp. 430, 448. 

Othar phrases 

(1) “Primary boycott” as a con- 
spiracy see Conspiracy S 12. 

(2) “Primary cause” see 14 C.J.S, 
.p 61 note 37.1. 

(3) “Primary coii” see Electrlclty 

§ 1 . 

(4) "Primary coverage” see Insur¬ 
ance § 49. 

(6) “Primary dlsposal” of lands of 
the United States see the C.J.S. ti- 
tle Public Lands § 24, also 49 C.J. 
p 1347 note 68-p 1348 note 64. 

(6) “Primary electlons” see Index 
to tltle Electlons. 

(7) "Primary evldence,” otherwise 
known as “best evldence,” defined see 
Evldence { 776. 

(8) ‘TPrimary franohlse” see Cor- 
porations § 69. 

(9) “Primary inventlon” see Pat- 
ents $ 210. 

CIO) “Primary meeting” see Elec¬ 
tlons 5 97. 

(11) “Primary pleurisy” see. ante 
p 155 note 12. 

(12) “Primary rlghtsT are the cor- 
relative of “primary ■ dutIes.^-f-Park- 
er V. Brown* 10 SJBL2d 625, 630, 195 
S.C!. 35. 
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PBIME. The vord ^‘prime’' has a variety of signi- 
fications and is defLaed as meaning drst in order of 
time; original; primary; first in rank, degree, 
dignity, anthority, or importance.®® It has been 
held to be a synonym of "primaiy” see ante p 601 
note 66. 

PBIMEVAIi. Belonging to the first ages; primitive 
in time; piimal; pristine.'^^ It has been held to 
be a synonym of ‘^riinaiy'^ see ante p 501 note 
66 . 

PBIMO; PBIMTJS. As the first words of maxims 
as to which there have been no recent applications 
see 49 C. J. p 1348 notes 91, 95. 

PBIMOG-ENITTJBA. In Spanish law, the light or 
prerogative of the first-bom son.^^ 

PBIMOGENITTJBE. The state of being the fiist 
bom among several ohildren of the same parents; 
senioiity by birth in the same family; the superior 
or exclusive right possessed by the eldest son, and 
particnlarly his right te snceeed to the estate of his 
ancestor, in right of his seniority by birth, to the ex- 
dnsion of yoimger sons.*^^ 

PBIEOE. In the general acceptation of the term ac- 
cording to anthoiities, ^^prinee,” when applied in the 
law of nations, sigidfi.es a sovereign, a king, emperor, 
or mler; one to whom power is delegated or vest- 
ed.*^^ 

PBINCEPS. As the first word of maxims as to 
which there have been no reeent applications see 49 
C. J. p 1348 notes 97, 98. 

PBH^OIFAIi. As a nonn the word "principal” has 
two different meanings. In one sense, and in what 
has been said to be its original signification, it means 


a smn or fnnd which is producing interest;^^ a 
snm of money placed at interest, or employed as a 
fnnd as distinguished from its income or profits.75 
In this sense the word has no striet legal meaning, 
bnt it involves the loose general idea of a souree 
of income.'^® Ordinarily the term conveys no idea 
of land or any right therein,77 and it does not in¬ 
clude real property.'^^ The word "principal” is fre- 
quently employed in this sense in testamentary dis¬ 
positione of property, and the constmetion that is 
placed on the term when so used is discussed in the 
C.J.S. title Wills § 759, also 69 C.J. p 376 note 64, 
and 49 C.J. p 1349 note 2 [a]. In this sense, 
"Principal” has been held equivalent to, or synony- 
mous with, "capital” see 12 C.J.S. p 1124 note 95, 
"corpus” see 20 C.J.S. p 235 note 18, and "face” see 
35 C.J.S. p 382 note 70, and it has been compared 
with, or distinguished from, "income” see 42 C.J.S. 
p 535 note 41, and "interest” see Interest § 1. 

In an entirely different sense the noun "principal” 
is employed to denote a person, and in this sense 
the term is treated in many places throughout this 
work. On the civil side of the law the word "prin¬ 
cipal” is applied to the person whom the agent 
represents and from whom he derives his anthority 
as stated in Agency § 1 b. The word ‘Principal” 
is defined in Principal and Surety § 3 as the person 
on whom the primary obligation rests, and in the 
C.J.S. title Schools and School Districts § 154, the 
word "principal” is defined as meaning a teacher 
introsted with special duties of direction and man- 
agement. On the criminal side of the law the term 
"principal” is applied to one who actually perpe¬ 
tratos the crime or who, being actually or construc- 
tively present, aids and abets its commission as 
stated in Criminal Law § 81 a. 

As an adjective the word "principal” is defined 
as meaning chief;79 highest in rank, anthority. 


69. Mo.—Cox Real Estate Co. v. 

Prench, 142 S.W. 449, 450. 160 Mo. 

App. 678. 

]Rrlme mover 

(1) An initial sonrce of motive 
power. as an engine or machine. the 
object of which is to receive and 
modify force and motion as sup- 
pUed hy soxne natural souree. and 
apply them to drive other machinery. 
as a water-wheeh a water-pressure 
engine. a wlndmlll. a turbine, a tldal 
moter, a steam engine, or other heat 
engine. The interna! combustion gas 
engine is a prime mover which con- 
verts heat energy. contained in the 
natural gas as fuel, into mechani- 
cal energy, then sutpplied to and used 
by the compressor unit.—Coverdale 
V. Arkansas-Louisiana Pipe Line Co., 
La.» 58 5.Ct. 736, 73$. 803 U.S. 604. 


82 L.Ed. 1043—^Bowles v. Ammon, D. 
CJ^eb.p 61 F.Supp. 106. 109. 

(2) AII internal combustion en- 
gines are classifLed as prime mov- 
ers,—^Bowles v. Ammon, supra. 

Other phrases 

(1) **Prime contractor” wlthin the 
meaning of interna! revenue acts see 
Internal Revenue $ 468. 

(2) "Prime cost” see 20 C.J.S. p 
242 notes 72-76. 

(3) Additlonal phrases as to 
which more recent adjudications 
have not been found see 49 C.J. p 
1348 notes 62-70. 

70. New Standard D. 

71« Escriche Diccionario. 

72. Black L.D. 

49 O.J. p 1348 note 94. 
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As abolished in American jurisdic- 
tions see Descent and Distribution 
§ 22 . 

73. U.S.—The Lucy H,, D.C.F!a., 235 
F. 610, 614. 

49 C.J. p 1348 note 96. 

74. N.J,—^Murray v. Donahue. 154 
A. 315, 316, 108 N.J.Ea. 146. 

75. Pa.—Sheets* Appeal. 52 Pa. 257, 
267. 

49 C.J. p 1349 note 2. 

76. Pa.—Sheets* Appeal. supra. 

77. N.J.—^Murray v. Donahue, 164 
A. 316. 316, 108 N.J.Eq. 146. 

78. N.T.—Chisolm v. Hamersley, 
100 N.T.S. 38. 41, 114 App.Div. 566. 

79. U.S.—In re Day. D.C.I!!., 10 F. 
Supp. 229, 231. 

49 C.J. p 1349 note 11. 
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PBINClPAIi 


character, importance, or degree;^® of first impor- Phrases employing the word are set ont in the 
tance;8i leadmg;82 mainj^S most considerable or note,86 and for other phrases as to whieh more re- 
important.8^ It is not synonyrnous with ^^roxi- cent adjndications have not been fonnd see 49 C-J. 
niate.”85 p 1349 notes 7-10, 25-p 1350 note 52. 


SO- CaJ.—^Bland v. GaJt Joint Union 
High School Uist. Trustees, 228 P. 
3^5, 397, 67 Cal.App. 784. 

49 C.J. p 1349 note 12. 

Slmilarly deflned 

(1) Hlghest in value, character, or 
importance.—Kelty v. Burgess, 116 
P. 583, 584, 84 Kan. 678. 

(2) The mft-in or chlef element, 
and, where there are several ele¬ 
menta, the prlndpal one must he the 
higher or highest in value. character 
or importance.—Covert v. State Bd. 
of Baualization, CaLApp., 162 P.2d 
717. 722. 

81. U.S.—In re Pay. I).C.I11., 10 P. 
Supp. 229, 231. 


82. Blan.—Kelty v, Burgess, 116 P. 
583, 584, 84 Kan. 678. 

83. U.S.—^In re Day, D.C.I11., 10 P. 
Supp. 229, 231. 

49 C.J. p 1349 note 14. 

84. Ky.—Standard Oil Co. v. Com- 
monwealth. 62 S.W. 897, 898, 110 
Ky. 821, 23 Ky.L. 302. 

49 C.J. p 1349 note 15. 

85. N.T.—-Woolsey v. Brooklyn 

Heights R. Co.. 108 IST.T.S. 16, 18, 
123 App.Div. 631. 

86« Phrases 

(1) “Principal derk” see 14 C.J.S. 
p 1208 note 96. 

(2) “Principal contractor" deflned 


generally see 17 C.J.S. p 291 note 
30.1. 

C3) “Principal defendant" see Par¬ 
ties § 1. 

(4) “Principal place of husiness" 
within jurlsdictional clause of bank- 
ruptcy laws see Bankruptcy § 24. 

(6) “Principal soutin;" a Prench 
term meaning principal support.— 
Laroche v. Wayagamack Pulp, etc., 
Co., [1923] Can.S.C. 476, [1923] 2 
Dom.L.R. 927. 929—49 C.J. p 1349 
note 22. 

(6) 'Ttesponslble Principal."—Gulf 
Refining Co. v. Huffman, 297 S-W. 
199, 201, 155 Tenn. 580. 
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PRINCIPAL AND SURETY 

This Title indudes promises to be bound, with and for another primarily liable, for tbe pa3mient of 
a debt or performance of a duty or contract or other obligation by him; nature, requisites, validity, in- 
cidents, construction, operation, and effect of such promises in general; organization, franchises, pow- 
ers, and dealings of surety companies; and rights, liabilities, and remedies of sureties, principals, and 
creditors. 

Matters not In fhis Title, treated elsewhere in this woik, see DescrlptiTe-Word Indes 


Analysis 

I. IN GENERAL, §§ 1-5 
H, WHAT LAW GOVERNS, §§ 6-8 

m. OREATION AND EXISTENCE OF RELATIONSHIP, §§ 9-86 

A. In General, §§ 9-12 

B. Necessity, Nature, and Validity of PfecNaPAL^s Obligation, §§ 13-25 
C Requisites and Validity of Suretyship Contract, §§ 26-86 

IV. NATXJRE OF LIABHiITY OF SURETY, §§ 87-89 

V. SCOPE AND EXTENT OF LIABIUTY OF SURETY AS TO CREDITOR OR OBUGEE, §§ 90- 
115 

A . In General, §§ 90-99 

B. Construction of Contract, §§ 100-111 

C. Amount Recoverable, §§ 112-115 

VI. TERMINATION and RELEASE or DISCHARGE of SURETY*S LIABnjTY, §§ 116-244 

A. In General, §§ 116-136 

B. Performance of Principal Contract, §§ 137-147 

C. Acts or Conduct of Creditor or Obligee in General, §§ 148-160 

D. Extension of Time of Payment or Performance, §§ 161-192 ■ 

E. Inducing Inaction or Surrender of Security by Surety, §§ 193-196 

F. Relinquishment, Lpss, or Misapplication of Funds or Securities, §§ 197-207 

G. Neglect to Act or Proceed against Principal, §§ 208-222 

H. Release, §§ 223-231 

I. Discharge by Operation of Law, §§ 232-244 

VTL RIGHTS AND REMEDIES OF CREDITOR, §§ 246-285 

A. Against Principal, §§ 245-248 

B. Against Surety or Principal and Surety, §§ 249-281 

C. Recourse to Indemnity or Security of Surety, §§ 282-285 

Vm. RIGHTS AND REMEDIES OF SURETY, §§ 286-342 

A. As to Cricditor or Obligee, §§ 286-299 

B. As TO Principal, §§ 300-^338 

C. As TO Third Pbrsons, §§ 339-342 


See also descriptive word index in the back of this Volume 
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72 C. J. S. PRINCIPAL AND SUBETY 

IX. RIGHTS AITD IIABILITIES BETWEEN COSURETIES, §§ 343-385 

A. In Genekal,§§ 343-^351 

B. CONTRIBUTION, §§ 352-371 

C Actions, §§ 372-383 
D. SUMMARY Remedies, §§ 384-385 

X, RKJHTS AJSHDIJABILITIES AS BETWEEN STJRETIES AND STTPPLEMENTAL STJBETIES AND 

SUCCESSIVE SUBETIES IN JUDIOIAIi PROCEEDDra-S, §§ 386-390 

XL SUBETY COMPANIES, §§ 391-400 


Sub-Analysis 

L IN GENEBAL—p 514 

§ 1. Nature of relationship—^p514 

2. “Surety*' defined—p 515 

3. “Principal” defined—516 

4. “Creditor” or “obligee” defined—516 

5. Statutory provisions in general—^p 517 


n. WBAT LAW GOVEBNS—p 517 

§ 6- In general—517 

7. Creation and existence of relationship—^p 517 

8. Nature and extent of surety*s liability—p 517 

m CBEATION AND EXISTENCE OP BELATlONSfflP—p 61S 

A. In General —p 518 

§ 9. In general—^p 518 

10. Distinctions—^p 518 

11. Duration and termination of relationship in general—^p 5l9 

12. Evidence of existence of relationship—^p 519 

B. Necessity, Nature, and Validity of Principales Obligation— p 522 

§ 13. Necessity—522 

14. Nature and validity in general—^p 522 

15. Requirements of statute—p 522 

16. Incapacity or disqualification of principal—^p 522 

17. Duress and undue influence—^p 523 

18. Forgery—^p 523 

19. Fraud—p523 

20. Illegality—^p 524 

21. -Collateral transaction—^p 524 

22. Ultra vires contracts—^p 524 

23. Incomplete or irregular instrument—^p 525 

24. Want of authority to make contract—^p 525 

25. Want or failure bf consideration—525 

C. Requisites and Validity of Suretyship Coniract— p 526 

§ 26. General rules—p526 

27. Assent in general—^p 526 

28. Consent or acceptance by principal— p 526 

29. -As between principal and surety-r-p 526 

30. -As between surefy and,creditor—p 527 

See alsQ descriptive word index in the back of fhis Yoluiiie 
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PRINCIPAL AND SURETY 

JJL OREATION AND EXISTENCE OP REIATIONSHIP—Contintied. 

C Requisites and Validity of Sotetyship CoNTEiACT—Continued 

§ 31. Notice to, and acceptance by, creditor—527 

32. -Effect of knowledge by creditor—^p 527 

33. Express contract in general—^p 528 

34. -Different instrumenta—^pS29 

35. -Qualification of liability—^p529 

36. -Agreement to become surety—^p 530 

37. -Statutory requirements in general—p530 

38. Implied or quasi contract in general—^p 531 

39. -By execution of joint obligation—^p531 

40- -By assumption of indebtedness—^p 532 

41. -By mortgage or pledge—^p532 

42. Changes in relationship—^p 533 

43. -From principal debtor to surety—^p 533 

-From surety to principal—^p 534 

45. -Notice to, and acceptance by, creditor—^p 534 

46. Execution of instrument—^p 535 

47. -Time of execution—^p 535 

48. -Signing by principal—^p 535 

49. -Signing by surety in general—^p537 

50. -Signing by cosureties—^p 538 

51. -Signing by agent—^p538 

52. -Conditional signing—^p 538 

53. -Signing by creditor or obligee—^p544 

54. -Justification of surety—^p 544 

55. Delivery—^p 544 

56. -Conditional delivery—^p 545 

57. Acceptance and approval—^p 546 

58. -Notice of acceptance—^p 547 

59. -Effect of prior rej ection—^p 547 

60. Revocation before delivery and acceptance—^p 547 

61. Incomplete instrument—p 547 

62. -Filling blanks—^p 548 

63. Consideration—p 549 

64. -Necessity—^p 549 

65. -Sufficiency in general—^p 550 

66. -Indirect consideration in general—^p 550 

67. -As affected by time of making suretyship contract—^p 551 

68. -Extension of credit to principal—^p 552 

69. -Forbearance to principal—^p 552 

70. -Failure of consideration—^p 553 

71. Validity of suret 3 r’s assent in general—^p 553 

72. Duress and undue influence—^p 553 

73. Forgery of suret 3 r*s signature—^p 553 

74. Forgery of other signatures—^p 553 

75. Fraud or misrepresentation—^p 554 

76. -Acts or representations—^p 556 

77. -Concealment—^p 558 

78. Mistake—^p 562 

79. Illegality—^p 563 

80. Capacity or qualifications of surety—^p 563 

81. Alteration of contract before execution or delivery—^p 563 
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HL CREATION AND KSISTENOE OP REI.ATI01TSHIP—Conti^^ 

CL Requisites and Validity op Stjketyship Contract —Continued 
§ 82. -Erasure of names—^p564 

83. Estoppel or waiver as to def ects or ob j ections—p 564 

84. Ratification—^p 567 

85. Effect of invalidity—^p 567 

86. Cancellation for invalidity—^p 567 

IV. NATURE OF LIABILITT OF SURETY—p 567 

§ 87. In general—^p 567 

88. Parties liable in general—^p 568 

89. Joint, several, and joint and several liability—^p 568 

V. SCOPE AND EXTENT OF LIABILITY OF SURETY AS TO CREDITOR OR OBUOEE—p 669 

A. In General —^p 569 

§ 90. Ingeneral—^p 569 

91. Limitation by terms of contract in general—^p 569 

92. Liability of principal as measure of surety^s liability—^p 572 

93. Limitation by penalty of bond—^p 573 

94. Gonditions of liability in general—^p 574 

95. Breach by principal—p 574 

96. Performance of contract or conditions by creditor—^p 576 

97. Necessity of damage to creditor or obligee—^p 577 

98. Acts requisite to fix liability in general—^p 577 

99. Commencement and duration of liability in general—^p 577 

B. CONSTRUCTION OP CONTRAClV-p 577 

§ 100. In general—^p 577 

101. Striet construction as to gratuitous surety—^p 581 

102. Striet construction as to compensated surety—p 583 

103. Subject matter in general—^p 586 

104. Debts or daims included—^p 586 

105. Property or funds covered—^p 587 

106. Duties of office or employment—^p 587 

107. Period as to which liability attaches—588 

108. -Preexisting liabilities—^p 588 

109. - Time of employment or office—p 589 

110. -Successive contracts or periods—^p590 

111. -Term of lease—p 590 

C. Amount Recoverablb— p 591 

§ 112. In general—^p 591 

113. Interest—p 594 

114. Costs—^p 595 

115. Attome/s fees—p 595 

VL TERMINATION AND RELEASE OR DISCHAROE OF SURETYS IJABILITY—p 586 

A. In General —^p 596 

§ 116. In general—^p 596 

117. Provisions of contract of suretyship—p 597 

118. Acts or cdnduct of principal in general—598 

119. Amendments, stipulationsi and other matters in judicial proceedings affecting 

bonds therein—^p 598 
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VX TERMINATION AND RELEASE OE DISCHARGE QP SUEETT^S IJABIIJTY—Continiiei 

A. In General—C ontinued. 

§ 120. Discharge by order of court—599 

12L Diversion of contract or use of proceeds for unauthorized purpose—^p 599 

122. -Negotiable Instruments —^p 600 

123. Impossibility of performance; destruction of subj ect matter—^p 600 

124. Modification, change, or alteration—^p 601 

125. -Contracts or obligations of officers, agents, or employees—p 608 

126. -Building and construction contracts—^p610 

127. - Particular changes or alterations—^p617 

128. Rescission or revocation of principal contract—^p 620 

129. Rescission or r.evocation of contract of suretyship—^p 620 

130. Spoliation of principal contract—621 

131. Surety^s notice to terminate—^p 621 

132. Transfer of subj ect matter and security in general—^p 622 

133. Departure from provisions as to payment—^p 622 

134. - Payments before due under contract—^p 626 

135. -Advances or loans—^p 627 

136. -Waiver or estoppel—^p 627 

B. Performance of PRiNaPAL Contract— p 627 

§ 137. In general—^p 627 

138. Building contract—^p 628 

139. Pa 3 mient of debt secured—^p 628 

140. -Payment by principal in general—p630 

141. -Pa 3 mient by surety in general—^p 630 

142. -Payment by third person—p630 

143. -Partial payment—^p630 

144. -Application of payments—^p 631 

145. -Unexecuted agreement or negotiations as to payment—p 634 

146. Recital of payment—^p 634 

147. Tender of payment or performance—^p 634 

C. Acts or Conduct of Creditor or Obligee in General—^ p 635 

§ 148. General rule—^p635 

149. Failure to examine aiccounts—^p 636 

150. Failure to gpve notice of default to surety—p 636. , 

151. Failure to terminate emplo 3 nnent after default or dishonest conduct—^p 639 

152. Nonperforinance of conditions; prevention of performance—^p 640 

153. Reservation of rights—^p 642 - 

154. Taking additional security or substitiition of collateral securities—p 642 

155. Taking of new security or execution of new contract—p 643 

156. Knowledge of existence of relationship—p 644 

157. Prejudice to surety—^p 644 

158. Consent of surety—p 644 

159. -Implied consent—^p 645 

160. ; Waiver by, or estoppel of, surety—p 645 , 

D. Extension of Time of Payment or Performance—647 

§ 161. In general—p 647 

162. Operation and effect—p 647 

163. -Sureties on negotiable instruments—^p648 

164. -; Surety having security—p 649 

165. -Surety on collateral securi^—p 649 
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YL TEEMINATION and EELEASE OE DISOHAEGE OF SXJEETTS IJ[ABIIJTT--<?ontmnecL 

D. Extension of Time of Payment or Performance—C ontinued 

§ 166. -Principal debtors in relationstdp of Principal and surety inter se—^p 649 

167. -After judgment against principal and surety—^p 650 

168. -Extension by one of several creditors or obligees—p 650 

169. -Extension as to one of joint principals—^p 650 

170. - Extension as topartofdebt—^p650 

171. -Where period of maturity not fixed—^p650 

172. -Affirmative relief—^p 651 

173. Requisites and sufficiency of extension—651 

174. - Necessity of binding agreement—^p 652 

175. -Necessity of fexed or definite period of extension—^p 652 

176. - Changing form or evidence of indebtedness—^p653 

177. -Taking new collateral—^p 654 

178. -Payment of interest—^p 654 

179. -Where maturity of principal debt or period of surety^s obligation indefi¬ 

nite—^p 655 

130. - Parties to extension—^p65S 

181. -Formal requisites of extension agreement—^p 655 

182. - Consideration in general—p656 

183. -Partial payment of Principal—^p657 

184. -Payment of interest—p657 

135. -Fraudulent and usurious or other illegal contracts—^p 658 

186. ■-Performance of conditions—^p 659 

187. Knowledge of relationship—p 659 

188. Prejudice to surety—^p 659 

139. --Compensated surety—p659 

190. Reservation of rights—^p 660 

191. Consent of surety—^p 660 

192. Waiver, ratification, and estoppel—^p 662 

E. Inducing iNAcnoN oR Surrender of Security by Surety—^ p. 662 

§ 193. Act of creditor—^p 662 

194. -Inducing surety to refrain from protecting himself—^p 663 

195. -Inducing surety to relinquish security—^p 663 

196. Act of principal—p664 

F. Relinquishment, Loss, or Misappucation of Funds or Securities—^ p 664 

§ 197. In general—^p 664 

198. Misapplication of funds or securities—^p 666 

199. . Disposition of security for less than value—p 667 

200. Failure to register or record instruments^p^667 

201. Loss or release of lien of judgment or execution—^p 668 

202. Discontinuance of proceedings—p 668 

203. Failure to obtain or preserve security—p 669 

204. Necessity of injury to surety—^p 669 

205. Consent or estoppel of surety—p 670 

206. Extent of disdiarge—^p 670 

207. Affirmative relief—p 672 

G. Neglect To Act or Proceed against Principal—^ p 672 

§ 208. In general—p 672 

209. Statutory provisions—673 

210. Contractual provisions^p 673 

See also descriptive word index in the back of this Ynlnme 
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VL TEEMINATION AND EBLEASE OR DISOHARGE OP SURETT’S LIABIUTT—Continued. 

G. Neglect To Act or Proceed against Principal—C ontinued 

§ 211, Failure to present claim against decedentes or insolvent^s estate—p 674 

212. Delay in prosecution of proceedings—^p 674 

213. Resort to other securities—^p 675 

214. Notice by surety to creditor to proceed against principal—^p 676 

215. -Insolvency of principal—^p 679 

216. - Persons entitled to give notice—^p 679 

217. -To whom notice may be given—^p 680 

218. -Time for giving notice—^p680 

219. -Form and sufficiency of notice—^p 681 

220. - Service of notice—^p 682 

221. -Compliance witb notice—^p683 

222. -Withdrawal or waiver of notice—^p 685 

H. Release—^ p 685 

§ 223. Release of principal—^p685 

224. -Release of one of several principals—^p 687 

225. -Compromise and settlement—p687 

226. -Effect on collateral securities—^p 688 

227. Release of surety—^p 688 

228. -Consideration—^p 688 

229. -Conditional release—^pl689 

230. -Effect on supplemental and collateral sureties—^p 689 

231. Release of cosurety—^p 689 

L Discharge by Operation of Law—p 691 
§ 232. In general—^p 691 

233. Bar of action by limitations—^p 692 

234. Change of parties or status—^p 692 

235. -Assigmnent of transfer— p 694 

236. - Bankruptcy or insolvency of parties—^p69S 

237. -Dissolution or receivership of corporate surety—^p 695 

238. -Formation of, or change in, partnership—^p695 

239. - Consent of surety to change—^p 696 

240. Death of parties—^p 696 

241. Insanity of parties—^p 697 

242. Judgmjent and execution against principal alone—^p 698 

243. Judgment against surety and principal—^p 698 

244. Stay or extension granted by court—698 

Yn. RIGETS AND REMEDIES OF GREDlTOR->p 699 

A. Against Principai^P 699 

§ 245. In general—^p 699 

246. Defenses in general—p 699 

247. Payment by surety—^p 699 

248. Actions—^p 699 

B. Against Surety or PaiNaPAL and Surety— p 700 

§ 249. In general—^p700 

250. Nature and form of remedy—^p 700 

251. Conditions precedent—^p 700 

252. -Demand on principal or surety—^p701 
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YHt MGHTS and remedies OP creditor—C ontinued. 

B. Against SxTRETy GR Principal and Surety —Continued 

§ 253. -Notice of default—702 

254. Defenses —p 702 

255. -Defenses of principal available to surety—p 703 

256. -Defenses of cosurety available to surety—^p 704 

257. Counterclaim and set-off—^p 704 

258. -Of suret/s claim—p 704 

259. -Of cosurety’s claim—p704 

260. -Of principars claim—^p704 

261. Conclusiveness of adjudication against principal in action against surety—-p 

706 

262. Jurisdiction and venue—^p 709 

263. Time to sue, limitations, and laches—^p 709 

264. Parties—^p 711 

265. Process and appearance—^p 714 

266. Declaration, petition, or complaint—^p 714 

267. Rea, answer, or affidavit of defense—^p 717 

268. Replication or reply—^p 720 

269. Issues, proof, and variance—^p 721 

270. Presumptions and burden of proof—^p 722 

271. Admissibility of evidence—^p 724 

272. Weight and sufficiency of evidence—^p 725 

273. Trial—p728 

274. -Questions of law and fact—^p728 

275. -Instructions—^p 731 

276. -Verdict and findings—^p 732 

277. Judgment—^p 732 

278. Execution and enforcement of judgment—^p 735 

279. -Exhaustion of property of principal—^p 736 

280. Appeal and error—^p 737 

281. Costs—p 737 

C. Recourse to Indemnity or Security of Surety —^p 738 

§ 282. In general—^p 738 

283. Property to 'wiiich right extends—^p 740 

284. Enforcement and loss of right—p 741 

285. Transfer or release by surety—^p 741 

Tin. RICHTS AND REMEDIES OT SURETY—p 742 

A, As TO Creditor or Obligee— p 742 
§ 286. In general—^p 742 

287. Recourse to, and exhaustion of, remedy against principal —p 744 

288. Recourse to, and exhaustion of, other property or securities—^p 746 

289. As to preservation, collection, and application of coUateral—^p 749 

290. -Application of proceeds—p 750 

291. -Accounting—^p 751 

292. Right to surrender of security; contribution—p 751 

293. Recovery of pa 3 mients—^p 752 

294. -Pa 3 rment after discharge—p752 

295. -Payment of judgment—p 752 

296. -Effect of recovery from principal—^p 753 
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VnL EIOTTS AKD REMEDIES OF SXTRETY—Continued* 

A. As TO Creditor or Obligee —Continued 

§ 297. -Paymentbycosurety—^p7S3 

298. -Usury—753 

299. Actions against creditor—754 

B. As TO Principal— p 756 

§ 300. Ingeneral—^p756 

301. Rights before payment or satisfaction of principal debt or obligation—^p 757 

302. -As to debts due principal from surety—^p 758 

303. -Enforcement of payment or other exoneration—^p 759 

304. -Recourse to security or indemnity—p761 

305. -Aetion on collateral agreement to pay debt—^p 763 

306. Rights after payment or satisfaction—^p 763 

307. -Reimbursement or indemnity—^p763 

308. -As to debt due principal from surety—p 767 

309. -Payment or satisfaction sufficient to create liability—^p 767 

310. -Purchase of property at exeeution sale— p772 

311. Contribution between surety and principal—^p 773 

312. Enforcement against principal of exetution against surety—^p 773 

313. Rights of surety against estate of principal—^p 773 

314. Duty to indemnify surety—^p 774 

315. Express contract for indemnification or reimbursement—p 774 

316. Implied contract for indemnification or reimbursement—^p 777 

317. Security for protection of surety—p 779 

318. -Rights as against third persons —p 782 

319. -Application of security—^p 783 

320. -Application of excess—^p 784 

321. -Surrender and accounting—p784 

322. Rights as to consideration for undertaking—^p 786 

323. Actions and proceedings—^p 786 

324. -Jurisdiction and venue—^p 788 

325. -Defenses—^p 788 

326. -Set-off or counterclaim—^p 790 

327. - Conclusiveness as against principal of adjudication against surety—p 791 

328. -Conditions precedent—^p 791 

329. -Parties—^p 791 

330. -Pleading—^p 792 

331. *-Evidence—^p 794 

332. -Questions of law and fact—p 797 

333. -Instructions—^p 797 

334. -Judgment—^p 798 

335. -Amount or extent of recovery—p 798 

336. Statutory remedies—^p 803 

337. - Summary remedies—^p803 

338. -Attachment—p 804 

C As To Third Persons— ^p 805 

§ 339. Ingeneral—^p80S 

340. Reimbursement of surety—^p 805 

341. Contribution—p 806 

342. Wrongful acts—^p 806 
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IX. EIOTTS AND UABIUTIES BETWEBN OOSUBETIES—p 807 

A. In General—807 

§ 343. In general—p 807 
344-. Who are cosureties—807 

345. -Sureties by different instruments—^p 809 

346. Rights and liabilities in general—^p 809 

347. Recourse to indenmity to cosurety—^p 810 

348. -From prindpal—^p 810 

349. -From creditor—^p812 

350. -From third persons—^p 812 

351. Recourse to security to creditor or obligee from cosurety—812 

B. Contribution—^p 813 

§ 352. Rigbt to contribution in general—p813 

353. Persons entitled and subj ect to contribution—^p 814 

354. -Surety who signs at request of cosurety—^p 816 

355. -Contribution from estate of cosurety—^p816 

356. Limitation, loss, or waiver of right—^p 816 

357. -Agreement between cosureties—^p 817 

358. -Release or discharge of cosurety in general—^p 817 

359. -Release or discharge of principal in general—^p 818 

360. -Extension of time to principal or to surety—^p 818 

361. -* Effect of causing or participating in default of principal—^p 819 

362. Effect of indenmity from principal; reimbursement—^p 819 

363. Effect of relinquishment or loss of security or funds of principal—p 819 

364. Payment or satisfaction—^p 820 

365. -Mode and sufficiency—^p 820 

366. -Payment not within scope of sureties’ undertaking—p 821 

367. -Voluntary pa 3 rment—p 821 

368. -Payment by principal or with principales funds—p 822 

369. Measure of contribution—^p 823 

370. Conclusiveness of adjudication against principal or surety— p 826 

371. Enforcement against cosurety of judgment or execution against surety—p 826 

C. Actions —p 827 

§ 372. Nature and form of remedy—^p827 

373. Conditions precedent—^p 828 

374. Defenses—^p 829 

375. Set-off and counterclaim—^p 830 

376. Time to sue, limitations, and laches—^p 830 

377. Parties—p 831 

378. Pleading—p 831 

379. -Issues, proof, and variance—^p832 

380. Evidence—^p 833 

381. Trial—p834 

382. Judgment or decree—^p 834 

383. Review—p 834 

D. SuMMARY Remedies—^ p 835 

§ 384. In general—^p835 
385. Procedure—p 835 
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X. RiaHTS AND LIABILITIES AS BETWEEN SDKETIES AND SUPPLEMENTAL SXJEETIES 

AND SUCCESSIVE SURETIBS IN JUDIOIAL PBOCEEDINaS—p 835 

§ 386. Supplemental sureties—835 

387. -Who are supplemental sureties—836 

388. -Contributions, reimbursement, and exoneration—^p 837 

389. -Security or indemnity—p837 

390. Successive sureties in judicial proceedings—^p 837 

XI. SURETY COMPANIES—p 837 

§ 391. Ingeneral—^p 837 

392. Statutory provisions—^p 838 

393. Incorporation and organization—^p 838 

394. Ofldcers and agents—^p 838 

395. Corporate powers and functions—p 840 

396. Execution and delivery of bonds or other obligations—^p 840 

397. Premiums—^p 840 

398. Reinsurance—^p 841 

399. Foreign corporations—^p 842 

400. Justification by surety company—^p 842 
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L m QENERAL 


§ 1. Nature of Relationship 

The relationship of principal and surety, or surety- 
shfp, in its broadest sense, is the relatlonshif» occupied 
by a person Uable for the payment of money or for the 
performance of an act by another, such iiability being 
collateral as to such person, and who is liable to suffer 
loss in the event of the failure of such other person to 
pay or perform, but whose Iiability Is termfnated at once, 
fully and completely, ff such other person does pay or 
perform. 

The relationship of principal and surety, or 
suretyship, in its broadest sense, is the relationship 


occupied by a person liable for the payment of mon¬ 
ey or for the performance of an act by another, 
such Iiability being collateral as to such person, 
and who is liable to suffer loss in the event of the 
failure of such other person to pay or perform, 
but whose Iiability is terminated at once, fully and 
completely, if such other person does pay or per- 
form.i Suretyship is a lending of credit to aid 
a principal who has insufficient credit of his own,2 
and is a direct contract to pay the principars debt 
or perform his obligation in case of his default,^ 


!• Tex.—^Lubbock First Nfit. Bank 
V. Alexander, Civ.App., 4 S.W.2d 
298, 300. 

Otlier statements of relationsXiip 

(1) “Suretyship*' exists where one 
person has undertaken an obligation 
and another person is also under an 
obligation or other duty to obligee, 
■who is entitled to but one perform¬ 
ance, and as bet^ween two persons 
bound, one of them, rather than the 
other, should perform. 

Pa.—National Surety Corp. ▼. Nul- 
ton, 55 Fa.Dist.&Co. 149. 
‘Wls.-^tate Bank of Mt. Horeb v. 
Banking Commission, 2 N.W.2d 
363, 366. 240 Wis. 189. 

(2) The suretyship relation arlses 
vrhere two persons are under obli¬ 
gation to the same obligee who is 
entitled to but one performance as 
between the two who are bound,'and 
the obligor ultimately responsible 
fop the debt is the principal debtor 


while the other is the surety.— 
Everts v. Matteson. 132 P.2d 476, 21 
Cal.2d 437. 

(3) Additional statement.—Scandi- 
navian-American Bank of Fargo v. 
Westby, 172 N.W. 665, 670, 41 N.D. 
276. 

Surety of subcontractor 

In contractor*s action against 
surety of subcontractors who had 
undertaken to perform contractor’s 
agreement with state, surety occu¬ 
pied same position toward contrac¬ 
tor as contractor*s surety occupied 
toward state.—^Federal Surety Co. v. 
Whlte, 296 P. 281, 88 Colo. 238. 

Contract aberrim» fides 

Suretyship contract is contract 
uberrimae fides, especially where it 
is purely voluntary.—^First Citizens 
Bank & Trust Co. of Utica v. Sher- 
maji*s Estate, 294 N.T.S. 131, 260 
App.Div. 339. 


2. Ala.—^Rollings v. Gunter, 101 So. 
446, 211 A. 671. 

Ga.—Etheridge v. W. T. Rawleigh 
Co., 116 S.E. 903, 29 Ga.App. 698. 

3. U.S.—Chicaigo Title & Trust Co. 
V. Fox Theatres Corporation, C.C. 
A.N.T., 91 P.2d 907. 

N.C.—^Rouse V. Wooten, 53 S.E. 430, 
432, 140 N.C. 557, 111 Am.S.R. 875, 
6 Ann.Oas. 280. 

60 C.J. p 12 note 4. 

Siznilar statements 

(1) Suretyship is an accessory 
promise by which a person binds 
himself for another already bound, 
and agrees with the creditor to sat- 
Isfy the obligation if the debtor does 
not.—Continental & Commercia! Nat. 
Bank of Chioago v. Cobb, Mass., 200 
F. 611, 616, 118 C.C.A. 615. 

(2) Suretyship is obligation to 
pay if primary debtor faJls to do so 
according to contract to which both 
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although the surety’s oblig-ation is accessoriai to 
that of the principal debtor.^ 

Confract of suretyship in a broad sense is one 
whereby one person binds himself to answer for the 
debt, default, or miscarriage of another.5 In a 
narrower legal sense, however, it is a contract 
whereby one person obligates himself, in consider- 
ation of credit or indulgence or other benefit given 
to his Principal, to be answerable for the debt or 
obligation of such principal, who is primarily re- 
sponsible therefor, in case of the latter’s default, 
the principal also remaining liable therefor, and 
the surety becoming bound as the principal or 
original debtor is bound, and in some jurisdictions 
this definition, in effect, is given by statute.6 Under 
a contract of suretyship the obligee or creditor is 
not under the necessity of seeing that the princi¬ 
pal performs his conditions, since the surety must 
do soJ 

Classes. A suretyship is designated as '‘volun- 
tary’’ where the chief object of the contract is to 
become a surety,* or as “involuntary,” or by oper- 
ation of law, where the chief object of the con¬ 
tract is to accomplish some purpose other than 
security, but its effect is to make one of the par¬ 


ties secondarily liable for a debt or for the perform- 
ance of an act by anothen^ A suretyship may be 
designated as “personal” where the surety may be 
made to respond in damages generally for a breach 
of his contract,^® or as “real” where certain spe- 
cific property can he taken to enforce payment of 
another's debt, or the performance of some duty 
owing by another and the owner of such property, 
if he would save it, must pay or perform, but he is 
not personally liable in damages.^^ 

Impiited ky.i)zvledge. Broadly speaking, the 
knowledge of the surety. is not imputable to the 
Principal it has been held that knowledge 

to the principal is knowledge to the surety.^* 

§ 2. "Surety** Defined 

In a broad sense a surety is one who becomes respon- 
sible for the debt, default, or miscarriage of another, 
but in a narrower sense, a surety Is a person who binds 
himself for the payment of a sum of money, or for the 
performance of something eise, for another who Is al- 
ready bound for such payment or performance. 

In a broad sense a surety is one who becomes 
responsible for the debt, default, or miscarriage of 
another.i^ In a narrower sense, however, a sure- 
1y is a person who binds himself for the payment 


Principal and surety are parties.— 
Union Indemnity Co. v. IPreeman, 
133 So. 48, 49. 222 Ala. 479. 

(3) SuretysMp is an undertakln^T 
to answer for the debt, default, or 
miscarrlag’e of another, by whlch the 
surety becomes bound as the origr- 
inal debtor Is bound. 

Del.—W. T. Hawleigrh Co. v. Wan- 
rington. 199 A. 666, 668. 9 W.W. 
Harr. 366. 

N.C.—Dry v. Reynolds, 172 S.E. 351, 
352, 205 N.C. 671. 

Ohlljration to do aot 
In contracts of suretyship, surety 
obligates himself to do act If Princi¬ 
pal falis.—National Surety Co. v. 
George B. Breece Lumber Co., C.C.A. 
N.M., 60 P.2d 847. 

Terms ‘‘surety’' and “securlty** are 

not ssmonymous; while the latter 
term includes the former, the use 
of the latter is a limitation of the 
form of the security to that of per- 
sonal and direct liability on the pri- 
mary obligratlon, which is much 
more simple and preferable.—Cope 
V. Cope, 5 Tenn.App. 169. 

4. Me.—Matthews v. Matthews, 148 
A. 796, 128 Me. 496. 

60 C.J. p 12 note 6. 

Prianazy UahUlty of principal 

As between principal and surety, 
Principal is primarily liable.—State 
Athletic Oommission of Callfornia 
V. Massachusetts Bondlng & Insur¬ 
ance Co., 117 P.2d 75, 46 Cca.App.2d 
823. 


5. Ind.—Meyer v. Building- & Real- 
ty Service Co., 196 N.E. 250, 254, 
209 Ind. 125, 100 A.L.R. 1442— 
Druclcamiller v. Coy, 85 N.B. 1028, 
1030, 42 Ind.App. 500. 
lowa—Corpus Juris dted In Ben- 
son V. Alleman, 263 N.W. 305, 306, 
220 lowa 731. 

60 C.J. p 12 note 6. 

Slmilar definition 

A contract of suretyship Is one 
under which, in consideration of the 
benefit eztended to the principal 
debtor. one lends his credit by joln- 
ing’ in the principal debtor^s obll^a- 
tion, so as to render himself dlrectly 
and primarily responsible with the 
Principal on the same contract and 
without any reference to the solv- 
ency of the principal.—^Durham v. 
Greenwold, 3 S.B.2d 685, 586, 188 
Ga. 166—Arkansas Fuel Oil Co. v, 
Young, 16 S.E.2d 909, 911, 66 Ga. 
App. 33—Etheridgre v. W. T. Raw- 
leigrh Co., 116 S.E. 903, 905, 29 Ga. 
App. 698. 

Between dehtor and surety 

A contract of suretyship is be¬ 
tween the Principal debtor and the 
surety.—First Nat. Bank & Trust 
Co. of Ford City' v. Stolar, 197 A. 
499, 130 PaSuper. 480. 

e. Ga—Saxon v. National City 
Bank of Rome, 161 S.B. 501, 169 
Ga 784—Electric City Brick Co. 
V. Hagrler, 149 S.E. 126, 128, 168 
Ga 836. 

50 C.J. p 13 note 9. 
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7. Ala—^Maryland Casualty Co. v- 
Cunningham, 173 So. 606, 234 Ala 
80. 

8. D.C.—^Duncan v. North Wales, 
etc., Ba i Tik, 6 lApp.Cas. 1. 

9m Mo.—Wayman v. Jones, 58 Mo. 
App. 313. 

50 C.J. p 13 note 11. 

Id. Pa—^Zusln V. 'Wharton Business 
Men*s Bulldinff &: Loan Ass'n, 163 
A- 377, 107 PaSuper. 181. 

11. lowa—Corpus Juris quoted in 
First V. Byrne, 28 N.W.2d 509. 
612, 238 lowa 712, 172 A-L.R. 1072. 

Pa—Coxpns Jurts qnoted in Zusin 
V. Wharton Business Men*s Build- 
ingr & Loan Ass'n, 163 A. 377, 380, 
107 PaSuper. 181. 

Mortgage or pledge as constitutingr 
Implied contract of suretyship see 
izifra § 41. 

12. Tex.—Girard Fire & Marine 

Co. V. Roenlgsberg, Civ.App., 65 
S.W.2d 783. 

13. U.S.—«U. S. V. .Bomn, D.aN.T., 
20 F.Supp. 336, modlfied on other 
grounds, C.C.A., 104 F.2d 641, cer¬ 
tiorari denled Royal Indemnity Co. 
V. U. S.. 60 S.Ct. 143, 308 OJ.S. 606, 
84 LbEd. 506, and Bomn v. U. S., 
60 S.Ct. 143, 308 U.S. 606, 84 L.Ed. 
607. 

14. TJ.S.—^Hall V. Weaver, C.C,Or., 
34 F. 104, 106, 13 Sawy. 188. 

Tex.—^Universa! Automobile Ins. Co. 
V. Culberson, CivAa>p., 51 S.W.2d 
1071, 1072. 
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of a stun of money, or for the performance of some- 
thing else, for another who is already bonnd for 
such payment or performance and in some ju- 
risdictions there are statutory definitions to this 
effecti® A surety has also been defined as a per- 
son who, being liable to pay a debt or perform an 
obligation, is entitled, if it is enforced against him, 
to ‘be indemnified by some other person, who ought 
himself to have made payment or performed before 
the surety was compelled to do so.!*^ As between 
joint makers of a note, some may in fact be sure- 
ties for another joint maker.i® 

§ 3. “Principal*' Defined 

The “principale" as the term Is used In the law of 
Principal and surety, Is the person on whom the prlmary 
obligation rests, and who ordinarily receives the benefit 
or obtalns such benefit for another. 

The “Principal,” as the term is used in the law of 
Principal and surety, is the person on whom the 
primary obligation rests,i® and who ordinarily re¬ 
ceives the benefit^® or obtains such benefit for an- 
other.21 The mere fact that one may benefit in- 
directly by the transaction does not make him a 
principal.22 For example, the fact that the Prin¬ 
cipal uses the money to pay a debt owing by him 


to the surety does not make the latter a principal 
instead of a surety.^® On the other hand, although 
a person apparently undertakes to pay the debt 
of another, if the debt is in fact his own, he is 
none the less a principal, as distinguished from a 
surety.2^ So also, while the relation of suretyship 
may exist between the principal and surety, if the 
surety contracts as a principal with the creditor, 
he may be held as such.^® 

Joint principals. Where two or more jointly bor- 
row money for the benefit of both or either, they 
may all be principal obligors.2® In determining 
which of two signers of an obligation is the prin¬ 
cipal and which the surety, the reality of the trans¬ 
action rather than the form of the instrument is 
controlling,27 and it has been held that the ques- 
tion is to be determined not by the form of the 
contract, but by an inquiiy as to who received the 
consideration.2® 

§4. “Creditor” or“Obligee** Defined 

The "creditor^' or “obligee," as the terms are used 
in the law of principal and surety, Is the person who 
can enforce payment or performance by the principal or 
surety. 


Other deflnltioiis 

(1) A surety is one who becomes 
bonnd simply for the accommoda- 
tion of his Principal and receives no 
consideratlon for the favor he be- 
stows.—Trinkie v- Liadoga Bld^. 
lioan Fund & Saving^s As8*n, 117 INT. 
£L 542. 544. 65 IndApp. 415. 

(2) A surety is one who under- 
taJses to pay money or to do any 
other act in event his principal fails 
therein.—In re Brock. 166 A 778. 
781. S12 Pa. 7. 

(3) Additional definitions. 

Ga,—^Alassell v. Prudential Ins. Co. 
of Amerioa, 196 S.K 115. 67 Ga. 
App. 460. 

Pa.—^Pittsburgr C!onst. Co. v. West 
Side Belt R. Co., 75 A 1029, 1030, 
227 Pa. 90. 

50 C.J. p 13 note 16 Ea], 

Bondlngr compaay agreeingr to In- 
demnify for a consideration Is a 
surety.—^Poster v. Kerr & Houston, 
Ind, 17$ A 297, 133 Me. 389. 

15. Del.—Corpns Jnzis dted In W. 
T. Rawleish Co. v. Warzlngrtoa. 
199 A 666, 667. 9 W.W.Harr. 366. 
n:t.—S mith V. 167th Street & Wal- 
ter Ava Corporation. 31 N.T.S.2d 
177, 179, 177 Mlsc. 607. 

50 C.J. p 13 note 16. 

Cal.—^Elverts v. Matteson. 132 P.2d 
476, 21 Cal.2d 487. 

Fla.—Anderson v. Trueman, ISO So. 

12. 13, 100 Pia 727. 

56 <XJ. p 13 note 16 £a]. 


16. Statutory definltloii 
Some statutes define a surety as 
“one who at the request of another, 
and for the purpose of securing* to 
him a benefit, becomes responsible 
for the performance by the latter of 
some act In favor of a third personi 
or hypothecates property as securlty 
therefor.'*—■Kellogrg’ v. Lopez, 78 P. 
1066. 1057, 145 Cal. 497—^Townsend 

V. Sullivan, 84 P. 436, 486, 3 CalApp. 
116—60 C-J. p 13 note 17. 

17- TJ.S.—Mellette Parmers' Bleva- 
tor Co. V. H. Poehler Co., D.C. 
Minn., 18 F.2d 430, 481. 

50 C.J. p 13 note 18. 

18- Tex.—Guaranty State Bank of 
New Braunfela v. Kuehler, Clv. 
App., 114 S.W.2d 622, error re- 
fused. 

19. lowa—Corpus Jnxis qnoted In 
Benson -v. Alleman, 263 N.W. 306, 
806, 320 lowa 731. 

50 C.J. p 13 note 20. 

Affreement to be prlmarlly liable 
Where one person agreea with an¬ 
other to be primarily liable for a 
debt owingr to a third person, as be¬ 
tween parties to agrreement, the first 
is the Principal and the second be¬ 
comes the surety. 

TJ.S.—^Hutchlnson Coal Co. v. Miller, 
D.C.W.Va., 20 F.Supp. 718. 

W. Va.—^J^etty v. Warren, 110 S.E. 
826, 90 W.Va. 397. 

20. Ala—Rollinffs v- Gunter, 101 
So. 446, 211 Ala 671. 

50 C.J. p 13 note 21. 
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21. Aa—^Rolllngrs t. Gunter, supra 
60 C.J. p 14 note 22. 

22. Tex.—^Lubbock First Nat. Bank 
V. Aexander, Civ.App., 4 S.W.2d 
298. 

50 C.J. p 14 note 23. 

23. Ind.—Harvey v. Osbom, 65 Ind. 
535. 

24. Aa—Wlmberly v. Windham, 16 
So. 23, 104 Aa 409, 63 Am.S.11. 70. 

50 C.J. p 14 note 25. 

25. Cal.—In re Chamberlatn^s Es- 
tate, 112 P.2d 63, 44 CalApp.2d 
193, rehearing denied 112 P.2d 934, 
44 Cal.App.2d 193. 

Ky.—Brickley v. Standard MortgrsLSre 
Co., 160 S.W.2d 633, 290 Ky. 126. 
La—Collier v. Brown, 141 So. 406, 
11 LaApp. 667—Gast & Iievy ▼. 
Loeb, 8 LaApp. 221. 

60 C.J. p 14 note 26. 

]biabillty on note 

The Word “surety," appended to 
the name of a maker of a note, can- 
not alter his llability as to the own- 
er thereof, and only shows that, as 
between tte promlsors, one is a 
Principal and the other a guarantor. 
—Ceilers V. Meachem, 89 P. 426, 427, 
49 Or. 186, 10 L.R.A,N.S., 183, 13 
Ann.Cas. 997. 

26. Aa—Rolllngrs v. Gunter, 101 
So. 446, 211 Aa 671. 

27- Ky.—Peoples Bank v. Bowling, 
123 S.W.2d 1052, 276 Ky. 228. 

28. Aa—^Bradley v. Bentley, 168 
So. 851, 231 Aa 28. 
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The ‘‘creditor” or “obligee,” as the ternis are 
used in the law o£ principal and surety, is the 
person who can enforce pa>T 2 ient or performance 
by the principal or surely.-^ 

§ 5. Statutory Provisions in General 

Statutory provisions concerning ths rights and obl!- 
gatlens of sureties ordinarily are inapplicable to rights 
acquired under a contract dated before the enactment 
of the statute. 


A statute conceming the rights and obligations 
of sureties has been held not applicable to rights 
acquired under a contract dated before the enact¬ 
ment of such statute.3<> The relation of principal 
and surety as it existed at the common law may 
be applicable to negotiable instruments under the 
Negotiable Instruments Law,3i although such law 
does not, in any place, refer to sureties.^^ 


n. WHAT LAW GK)VEENS 


§ 6. In General 

Uniess It is shown that the parties fntended to con¬ 
tract with reference to the law of another Jurisdiction, 
the law of the place where a contract of suretyshlp Is 
made and to be performed, which is !n force at the time 
of the making of the contract, ordinarily governs. 

In accordance with the rules as to the law gov- 
eming contracts, discussed in Contracts §§ 12-21, 
and more particularly bonds, discussed in Bonds 
§§ 5, 6, uniess it is shown that the parties intended 
to contract with reference to the law of another ju¬ 
risdiction,33 the law of the place where a con¬ 
tract of suretyship is made and to be performed,3^ 
which is in force at the time of the making of the 
contract,35 ordinarily governs. The law of the 
place of contract governs although it is signed by 
the surety33 or obligee37 in another jurisdiction, 
or the surety is a nonresident, temporarily within 
the jurisdiction when the contract is made,38 and 
although the instroment is designed to obtain cred¬ 
it in another jurisdiction, the law of which differs 
on the subject of suretyship.33 


§ 7. Creation and Existence of Eelationship 

The law of the place where a contract of suretyshlp 
is made and to be performed ordinarily governs In re- 
spect of the valldlty of the contract. 

As a general rule, the law of the place where a 
contract of suretyship is made and to be performed 
governs in respect of the validity of the contract.^® 

§ 8. Nature and Extent of Suret5r’s Liability 

The law of the place where a contract of suretyship 
is made and to be performed ordinarily governs as to 
the rights and liabilitles of the surety. 

As a general rule, the law of the place where a 
contract of suretyship is made and to be performed 
governs as to the rights^i and liabilities^^ of the 
surety. Where a surety pleads a discharge as a 
defense to an action to enforce the obligation, 
whether the surety has been discharged by any 
act of the creditor is to be determined by the kws 
of the state where the action is brought.^3 


29. Ala.—^Maryland Casualty Co. v. 
Cuzmlng^ham, 173 So. 506, 234 AJa. 

30. 

Cal.—ESverts v. Matteson, 132 P,2d 
476. 21 Cal.2d 437. 

20. Cal.—Ingalls v. Bell. 110 P.2d 
1068, 43 Cal.App.2d 366. 

31. W.Va.—^Koblegrard Co. v. Max¬ 
well, 34 S.E.2d 116, 127 W.Va. 630. 

32. Or.—Hunter v. Harris, 127 P. 
786, 63 Or. 505. 

8 C.J. p 74 note 93. 

33. D.C.—Rubber Co, v. Mul¬ 
ier, 42 APP.D.C. 49. 

50 dJ. p 14 note 32, 

3^ fCJ.S.—American Surety Co. of 
New York v. Independent School 
Bist. No 18 of Lake Park, C.C. 
A.MInn., 53 P.2d 178, 81 A.L.R. 
1, certiorari denied Independent 
School Diat No. 18 of X.ake Park 
V. American Surety Co. of New 
York, 62 S.Ct 200, 284 U-S. 683, 76 
L.Bd. 677. 


Pa.—^Tenant v. Tenant, 1 A. 532, 110 
Pa. 478. 

35. N.C.—Pritchard v. Mitchell, 51 
S.B. 783, 139 N.C. 64. 

50 C.J. p 14 note 83. 

36. W.Va.—^Pugh V. Cameron, 11 
W.Va. 523. 

50 C.J. p 15 note 37. 

37. D.C.—Pisk Rubber Co. v. Mul¬ 
ier, 42 APP.D.C. 49. 

50 djr. p 15 note 38. 

38. lowa.—Nichols, etc., Co. v. Mar- 
shall, 79 N.W. 282, 108 lowa 618. 

50 C.J. P 15 note 39. 

39. Iia.—^Laohman v. Block, 17 So. 
153, 47 Iia.Ann. 505, 28 li.R.A. 255. 

40. N.Y.—^Union Nat. Bank v. Chap- 

man, 62 N.E. 672, 169 N.Y. 538, 88 
Am.S.R. 614, 67 L.R.A. 513. | 

50 C.J. P 14 note 34. 

41. Pa.—^Tenant v. Tenant, 1 A. 
532, 110 Pa. 478. 

50 C.J. p 14 note 35. 


42. N.Y.—^Keeler v, Templeton, 298 
N.Y.S. 193, 164 Misc. 113, motion 
denied 300 N.Y.S. 868, 165 Misc. 
392. 

50 C.J. p 14 note 36. 

trnifoam STeffoilabXe Xastnuneicts 
lAW 

Where note to be paid In Caltfor- 
nla was grlven in Califomla by and 
to resident of Caiifomia and secnred 
by mortgrasre on Califomla realty, 
construction given Uniform Nexo- 
tiable Instruments Liaw by Califor- 
nia courts would be foUowed, In 
action on note In New York, as to 
liability of makers as sureties on' 
Indorsement by grantees of mort- 
gaged property in consideratlon for 
extension of note.—^Rieeler v. Tem- 
pleton, supra. 

43. Ga.—^Toomer v. Dickerson,. 37 
Ga. 428. 

60 C.J. p 16 note 42* 
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§ 9. In General 

Th^ relatlon of suretyship arises from an agreement 
between the parties, whereby one person becomes liable 
for another^s debt or duty, in which such person- has not 
a direct personal Interest and from which he does not 
receive a benefit. 

The relation of suretyship arises from an agree¬ 
ment between the parties,^^ either express or im- 
plied, discussed infra §§ 33-41, whereby one per¬ 
son becomes liable for another^s debt or duty, in 
-which such person has not a direct personal in¬ 
terest and from which he does not receive a 'bene¬ 
fit ^5 The relationship is fixed by the arrangement 
and equities between the debtors or obligors,^® 
and may be known to the creditor or obligee, or 
be wholly unknown to him.47 jf it is unknown to 
him, his rights are in no manner affected by it,*^^ 
but, if he knows that one party is surety merely, 
he must, in any subsequent action he may take re- 
garding the debt or obligation, respect the suretsr^s 
equities, as discussed infra § 32. The fact that a 
surety has security or that the source of his re- 


imbursement or indemnification is disclosed by the 
contract does not prevent the existence of a surety¬ 
ship relation.'*^ There is no distinction between 
a suretyship created with consent of the creditor 
and that which arises by operation of law.^O 

Suretyship is a tripartite agreement to which 
there are three indispensable parties, an obligor, a 
surety, and an obligee; and there can be no tnie 
suretyship if any one is lacking.^i The relation¬ 
ship of Principal and surety as applied to individuals 
necessarily involves separate personalities so that 
a person cannot be surety for himself.®2 

§ 10. Distinctions 

Suretyship has been distinguished from varlous other 
relationships. 

Suretyship has been distinguished from various 
other relationships,such as guaranty, discussed 
in Guaranty § 6, indemnity, in Indemnity § 3, and 
indorsement of a bili or note, in Bilis and Notes §§ 
217g, 739. Where the terms of the contract are 


44. Tex.—Jagroe Const. Co. v. TJ. S. 
Kdellty & Guaranty Co., Com. 
App., 58 S.W.2d 603. 

50 C.J. p 15 note 44. 

Contract or deallnff 
The relationship of Principal and 
surety must arlse from some con¬ 
tract or deaJing to which both are 
parties.—^Fidellty Union Trust Co. 
V. Gottlieb, 4 A.2d 498, 125 K-XBa. 
152. 

Snretsr^s ohl^ration is oontractoal, 
agreement being that surety wlll 
znaJce good. up to specided limiting 
sum, to person assured any dam- 
age which may accrue by reason of 
prjLnGipal's failure to perform apecl- 
fied act or pursue deflned course of 
conduct.—re Penna's Estate, 290 
N.T.S. 200, 160 Mlsc. 626, reversed 
on other grounds 293 N.Y.S. 73, 260 
App.Div. 719, afflrmed In re Nation¬ 
al City Bank of New York, 10 N.B.2d 
571, 274 N.Y. 600. 

45. CaL—Corpus Juris dted in Be 
Nure Land & Investment Corpora¬ 
tion V. Security First Nat. Bank, 
22 P.2d 530, 532, 132 Cal.App. 256. 

Ga.—-National Bank of Tifton v. 
Smlth, 83 S.E. 526, 627, 142 Ga. 
663, L.H.A1915B 1116. 

N.Y.—DuPort V. First Nat. Bank of 
Glens [E^ls, 29 N.Y.S.2d 729, 262 
AppJOiv. 267, reversed on other 
grounds 43 N.B.2d 84, 288 N.Y. 261. 
Pa—Fldelity Mut. Ldfe Ins. Co, v. 

Power, 166 A 846, 311 Pa. 302. 

50 G.J. p 15 note 47. I 


Suretyship relatlon hdd establlshed 
Ala—^Lamkin v. Lovell, 68 So. 268, 
176 Ala 334. 

Cal.—-W. H. Marston Co. v. Koch- 
rltz, 293 P. 120, 109 Cal.App. 331. 
Ind.—^Indianapolis Brewing Co. v. 
Behnke, 81 N.B. 119, 41 Ind.App. 
288. 

Wash.—^Thompson v. Metropolitan 
Bldg. Co., 164 P. 222, 223, 95 Wash. 
546. 

60 C.J. p 16 note 47 [a]. 

Contracts not ereatlng suretyship 

(1) In general. 

Or.—National Sales Co. v. Mandet, 
162 P. 1066, 1066, 88 Or. 34, L.R.A 
1917D 486. 

S.C.—Mack Mfg. Co. v. Massachu- 
setts Bonding & Ins. Co., 87 S.B. 
439, 103 S.a 66. 

60 C‘.J. p 15 note 47 [b]. 

(2) Letter from third person to 
holder of note for tlmber, advlslng 
that third person was ilnanclng 
maker, and agreeing to have him 
start cuttlng timber accordlng to 
terms of contract between maker 
and holder, held not to create a sure¬ 
tyship.—^Bxchange Nat. Bank v. Wal- 
dron Lumber Co., 160 So. 3, 177 La 
1016. 

(3) Landowners entering triparty 
trust agreement whereby they con- 
veyed to bank as trustee for benefit 
of purchaser were not sureties as to 
persons claiming out of improve- 
ment fund establlshed by beneflciary 
with thelr consent.—-De Nure Land 
& Investment Corporation v. Secur- 
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ity First Nat. Bank, 22 P.2d 530, 132 
Cal.App. 266. 

46. S.D.—Heinrich v. Magee, 217 N. 
W. 631, 52 S.D. 371. 

60 C.J. p 16 note 48. 

Suretyship depends, not on who 
slgns the note, but on who lends his 
credit and for whose benefit the loan 
was made.—BEowell v. War Financs 
Corporation, C.C.A.Arlz., 71 P.2d 237. 

47. N.Y.—DuPort v. First Nat 
Bank of Glens Falis, 29 N.Y.S.2d 
729, 262 App.Div. 267, motion de- 
nied 80 N.Y.S.2d 696, 262 AppDiv. 
978, reversed on other grounds 43 
N.E.2d 34, 288 N.Y. 261. 

50 C.J. p 16 note 49. 

48. Ala—^Bright v, Mack, 72 So. 
488, 197 Ala 214. 

Mich.—Smith v. Shelden, 85 Mich. 
42, 24 Am.R. 529. 

49. Wis.—State Bank of Mt Horeb 

V. Banking Commission, 2 N.W.2d 
363, 240 Wis. 189. 

60. Ohio.—Gholson v. Savln, 31 N. 
B.2d 858, 137 Ohio St. 551, 139 A 
L.R. 76. 

51. Mlnn.—Stabs v. City of Tower, 
40 N.W.2d 362, 229 Minn. 652. 

52. lowa—Hudson v. Smith, 82 N. 

W. 943, 111 lowa 411. 

Tex.—^Universa! Automobile Ins. Co. 
V. Culberson, Clv.App., 61 S.W.2d 
1071. 

63. N.C.—Dunlap v. Willett, 69 S.B. 

222, 163 N.C. 317. 

50 C.J. p 16 note 54. 
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ambiguous or the facts are such as to tbrow doubt 
on the nature of the relationship it becomes a mat- 
ter of construction to detennine from the intention 
of the parties as evinced by the contract or sur- 
rounding circumstances whether the contract is one 
of suretyship or of another character.®^ 

§ 11. Duration and Termination of Relation¬ 
ship in General 

A surety who desires to terminate the relationship 
may avali himself of such remedies as are provided by 
statute. 

A surety who desires to terminate the relation¬ 
ship may avail himself of such remedies as are 
provided by statute.®® In a proper case, the rela¬ 
tionship of Principal and surety may be terminated 
by death of the surety,®® but the relationship is not 
terminated by reason of a judgment having been 
obtained against the principal and surety.®^ Ter¬ 
mination and release or discharge of the surety’s 
liability are considered infra §§ 116-244. 

§ 12. Bvidence of Existence of Relationship 

a. Presumptions 

b. Burden of proof 

c. Admissibility 

d. Weight and stlfficiency 

a. PresTuziptioiis 

Where the names of two or more parties to an obll- 
gation appear, it wilf be presumed, unfess a different 
relationship is shown by the language of the writing, 
that aii are principais, and in the absence of evidence 
to the contrary there is no presumption that any of suoh 
parties are sureties; but the presumption that a party 


§§ 10-12 

Is a Principal and not a surety may be rebutted by prop¬ 
er evidence. 

Where the names of two or more parties to an 
obligation appear, it will be presumed, unless a dif¬ 
ferent relationship is showm by the language of the 
writing, that all are principais;®® and in the ab¬ 
sence of evidence to the contrary there generally 
is no presumption that any of such parties are 
sureties ;®^ nor, if it be known that some are sure¬ 
ties, is there any presumption, from the order of 
the names, which are sureties.®® Where, however, 
one of several signers is known to be the real 
Principal, the others, as between themselves, are 
prima facie sureties of the principal, and cosure- 
ties of each other;®i and the creditor may be pre¬ 
sumed to know that one person is the principal, 
where such person has obtained all the benefit of 
the contract,®^ as by receiving all of the money,®® 
or where the contract was entered into on account 
of a debt due from one person only.®^ So it has 
generally been held that the party who executes a 
bond is entitled to a presumption that the obliga¬ 
tion is secondary, on showing that he became a 
party at the request of the other party to the ob¬ 
ligation, that the consideration moved to the other 
party, and that such party was the prime mover in 
the negotiation.®® It has also been held that the 
presumption is that one placing his name on the 
back of a note or other instrument, nonnegotiable, 
meant thereby to become a surety for the payor.®® 

Rehiittal. The presumption that a party is a 
principal and not a surety may be rebutted by prop¬ 
er evidence ;®7 and, where the names of two or 
more persons appear to an obligation, any of them 


54s. lowa.—^Fellows v. Erringrton, 
170 N.W. 546. 1S6 lowa 332. 

50 CLJ. p 16 note 54. 

ITecessity of disclaimer 
TJnder a statute so providingr, a 
written agreement to answer for the 
default of another subjects such 
person to the liabilities of surety¬ 
ship and confers on him the rlghts 
incident thereto in the absence of 
any express provlsion in the agree¬ 
ment that it is not intended to be a 
contract of suretyship.—^National 
Surety Corp. v. Nulton, 55 PalMst. 
& Co, 149—^Pennsylvania Co. for In- 
surances on Lives and Granting An- 
nuitles v. Barton. Pa.Com.Pl., 59 
Montg.Co. 219—50 CJ. p 16 note 64 
Cej. 

55. Ky.—Parmers* Nat. Bank v. 
Jones, 28 S.W.2d 787, 234 Ky. 591, 
70 A.L.IL 335. 

56. Mass.—Elilloren v. Hernan,* 20 
N.B.2d 946, 303 Mass. 93. 

57. Or.—Walin v. Toung, ISO P.2d 

535, 181 Or. 185. i 


58. lowa.—Corpus JTarls anoted in 
First V. Byrne, 28 N.W.2d 609, 613. 
238 lowa 712, 172 A.L.R. 1072. 

Ky,—Green v. May, 147 S.W. 428, 
148 Ky. 783, 

As to bili or note see Bilis and 
Notes § 658. 

59. lowa—Corpus Juris gnoted in 
First V. Bj-rne, 28 N.W.2d 509, 613, 
238 lowa 712, 172 A.L.R. 1072. 

50 C.J. p 64 note 38. 

60. Ala—Sununerhill v. Tapp, 62 
Ala 227. 

Ky,—Deerlng v. Veal, 78 S.W. 886, 
26 Ky.Law 1809. 

61. Vt—Flanagan v. Post, 46 Vt 
246. 

62. NJ*.—Corpus Jnrls gnoted in 
Oriental Buildlng & Loan Ass*n v. 
Nutley & Avondale Realty Co., 
19 A.2d 351, 352, 129 N.J.Bq. 292. 

N.T.—^In re Sanders' Estate, 24 N. 
T.S. 317, 4 Misc. 343, afllxmed 31 
N.T.S. 65, 82 Hun 62. 

63. N.JT.—Corpus Juris guoted in J 
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Oriental Building A Loan Ass*n v. 
Nutley Sb Avondale Realty Co., 19 
A.2d 351, 362, 129 N.J.Eq. 292. 

50 C.J. p 64 note 42. 

64. Ind.—Brannon v. Irons, 49 N.E. 
469, 19 IndLApp. 305. 

N.J.—Corpus JUris gnoted in Orien¬ 
tal Building & Loan Ass*n v. Nut¬ 
ley & Avondale Realty Co., 19 A. 
2d 351, 352. 129 N.J.Ea. 292. 

65. Pa—^McKean v. Enburg, 188 A, 
835, 325 Pa 456. 

Beason for presumption 
Presumption arises because facts 

required as Its foundation indicate 

who primarily ought to pay indebt- 

edness.—^McKean v. Enburg. supra 

66. ’ La—Commercial Bank & Trust 
Co. of Alezandria v. Turregano, 
134 So. 383, 172 La 429—Cooley 
V. Lawrence, 4 Mart. 639. 

67. N.J.—Corpus Juris guoted in 
Slatotf V. Theurich, 5 A.2d 748, 
750, 126 N.J.EQ. 556. 

50 C.J. P 64 note 44. 
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may, without alleging fraud or mistake, allegie and 
show that his relationship thereto is only that of 

surety.®8 

Affixing words "surety” or ^'security/* If the 
Word "surety” or “security” is affixed to some of 
the names, the presumption is that those are sure- 
ties and the others principals,®^ although the use 
of the word “surety^’ does not indicate necessari- 
ly that the promise is collateral, or that there is 
another primarily liable,'?^ 

b. Bnxden of Proof 

The burden of proof ordlnarily Is on the party as- 
sertlng It to prove the existenoa of a suretyship con- 
tract; birt If the relationship Is apparent on the face of 
the Instrument the burden of proof Is on one assertlng 
ite nonexistenoe. 

In accordance with the general rules as to bur- 
den of proof, particularly those relating to the 
burden of proving the existence of contracts in gen- 
eral, the burden of proof ordinarily is on the party 
asserting it to prove the existence of a suretyship 
contractui Thus, where the relationship is not 
apparent on the face of the instrument, the bur¬ 
den is on a person claiming to contract as surety 
to prove the fact of suretyship'^2 and that the cred¬ 
itor not only knew of that fact but consented to 
deal with him as surety.'^^ Qn the other hand, 
if the relationship is apparent on the face of the 
instrument, the burden of proof is on one assert¬ 
ing its nonexistence.'^^ Where acceptance of the 
contract is presumed, the burden of proving that 
it was not accepted is on the surety. 


If the surety claims that his execution of ifhe 
contract was induced by fraud, the burden is on 
him to prove that fact;*^® and, where an apparent 
surety claims that he signed only as attesting wit- 
ness, it is incumbent on him to prove that he was 
induced to sign his name to the instrument as an 
apparent surety by mistake on his part'^7 or by the 
fraud of the obligeeJS jt has been held that the 
burden is on the creditor to show his lack of knowl- 
edge of fraud of the principal in procuring the 
surety’s signature,*^ 9 but it has also been held that 
the surety has the burden of proving the obligee*s 
knowledge of, and participation in, the principales 
fraud which induced the surety to become such.8® 
Where a bond purporting to be signed by the prin¬ 
cipal is delivered without his signature, the ob- 
ligee has the burden of showing that the surely 
consented to such delivery.*! 

e. Admissibility 

General rules as to the admissibility of evidence ap- 
ply to the admissibility of evidence to prove or disprove 
the existence of a suretyship contract. 

The general rules as to the admissibility of evi¬ 
dence, particularly in respect of the existence of 
contracts in general, apply to the admissibility of 
evidence, including circumstantial evidence,to 
prove or disprove the existence of a suretyship con- 
tract,88 such as on the question of the surety*s es- 
toppel to deny his execution of the contract,*^ 
or of fraud as an inducement to the suret3r^s sig- 
nature,85 or to show the true relationship of the 
parties to the contract.*® It is competent for the 


68. Ky.—Green v. May, 147 S.W. 
423, 148 Ky. 788. 

IT.J.—Corpus OUrls guotod in Slatoil 
V. Theurich, 5 A.2d 748, 760, 126 
555—Corpus Juris dted in 
Burack v. Mayora, 187 A. 767, 768, 
121 N.J.E5q. 135. afflrmed 191 A. 
841, 122 Isr.J.Ba. 6. 

69- Vt—Lathrop v. Wilsoii, 30 Vt. 
604. 

ViL—^Harper v. McVeigh, 1 S.B. 193. 
82 Va. 761. 

70. Pa.—Giltinan v. Stron^r, 64 Pa. 
242. 

71. Cal.—^Fanners', etc., Bank v. De 
Shorb, 70 P. 771, 137 Cal. 685. 

72- Cal.—^Parmers*, etc., Bank v. 
De Shorb, supra. 

50 C-J. p 64 note 52. 

73- Cal.—Osbom v. Haznilton, 117 
P. 786, 16 Cal.App. 634. 

Geu—^Duckett v, Martin, 99 S.EL 161, 
23 Ga.App. 630. 

Minn.—^Bandler v. Bradiey, 124 N.W. 
644, 110 Minn. 66. 

50 C.J. p 22 note 65, p 23 note 71 
taj <2). 


74. Vt.—^Planaffan v. Post, 46 Vt, 
246. 

75. Xr.S. —^Bvans v, Klster, Ky., 92 
P. 828, 36 C-CLA. 28. 

76. TSy .—Green v. May, 147 S.W. 
428, 148 Ky. 783. 

Tex.—National Union Fire Ins. Co. 
v. Peck, C1V.APP., 296 S.W. 838. 

77. Ky.—Green v. May. 147 S.W. 
428. 148 Ky. 783. 

78. Ky.—Green v. May, supra 

79. lowa—^Monroe Bank v. Ander- 
son Bros. Mln., etc., Co., 22 N.W. 
929, 65 lowa 692. 

8a U.S.—^Anthony P. Miller, Inc., 
V. Needham, D.C.Pa, 85 P.Supp. 
832. 

81. Colo.—Watklns Medical Co. v. 
Johnson, 201 P. 47, 70 Colo. 320. 

Mass,—Goodyear Dental Vul canite 
Co. V. Bacon, 24 N.B. 404, 161 
Mass. 460, 8 L.IUL 486. 

82. N.M.—0'Pallon Supply Co. v. 
Tagrliaferro, 224 P. 394, 29 N.M. 
240. 

60 C.J. p 66 note 66. 
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83. Ga—WofCord v. Waldrlp, 66 S. 
B,2d 816, 80 GaApp. 662. 

111.—Sparta Buildlng & IfOan Ass’n 
V. Renfro's Estate, 4 N.E.2d 888, 
287 IU.APP. 303. 

N.J.—SlatofC V. Theurich, 5 A.2d 748, 
126 N.J.Ba. 666. 

N.C.—Plippen v. Llndsey, 18 SJl^d 
824, 221 N.C. 30. 

60 C.J. p 65 note 67. 

One who slffns in ordlnary fozm 
as maker, drawer, acceptor, or In- 
dorser may often be shown to be a 
surety for another party.—^Daneri v. 
Gazzola, 73 P. 179. 189 Cal. 416—8 
C.J. p 72 note 66. 

84. Ga—J. R. Watklns Co. v. Rlv- 
ers, 140 S.B. 770, 87 OaApp. 659. 

50 C.J. p 65 note 69. 

85. S.D.—Wakonda State Bank v. 
Palrfleld, 220 N.W. 616, 53 SJ). 
268. 

50 C.J. p 65 note 70. 

88. Pa—^In re Tausslgr, 70 A* 294. 

221 Pa 62. 

60 C.J. p 65 note 71. 

Court may look to defendaaft 
oonduot In procuring dlsmissal of 
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surety to testify that, in signing the instrument and 
leaving it with the principal, it was not his inten- 
tion to deliver the bond without the principal’s 
signature.*^ 

d. Weight and Snfficiency 

The general pules as to the weight and sufflclency of 
evtdence apply in determining the weight and sufficiency 
of the evidence as to the existence of the relation of 
suretyship. 

The general rules as to the weight and sufficien¬ 
cy of evidence, particularly in respect of the ex¬ 
istence of contracts generally, apply in determin- 


ing the weight and sufficiency of the evidence as to 
the existence of the relation of suretyship,*® as 
with respect to proof of execution of the instni- 
ment,*® such as whether or not the surety signed 
the contract,*o or whether his signature was induced 
by fraud,®! or was executed on condition,®^ or 
whether or not the contract was illegal®* or was 
without consideration.®^ 

On the question of duress, a subsequent letter 
written by the surety, admitting payments on the 
obligation after removal of duress and asking in- 
dulgence, demands an inference that the duress was 
waived and the contract ratified.®^ 


action on note on around that plaln- 
tilt shonld sue to foreclose mortgage 
securlng It In determining whether 
he was surety or principal In fore- 
closure suit.—Granger v. Haxper, 17 
P.2d ISS; 217 CaJ. 16. 

87- Minn.—MorrIson County School 
Dist No, 80 V. Ltapping, 110 N.W. 
849. 100 Mlnn- 139, 12 Ii.ILA..N.S., 
1106. 

88. Ga.—Wofford v. Waldrlp, 56 S, 
B.2d 816, 80 Ga.App. 562. 

50 C.J. p 65 note 76. 

Bvidenee hald snffloient 

(1) To Show existence of surety- 
shlp In general. 

Ark.—Taylor v. Joiner, 24 fi.W.2d 
326. 180 Ark. 869. 

Ky.—Cloud V. Middleton, 44 S.W.2d 
559, 241 ISy, 595. 

N.J.—^Burack v. Mayers, 187 A. 767, 
121 Njr.£kx. X35, afflrmed 191 A. 
841. 122 N.J.BQ. 5. 

Tex.—Wlnkler v. First Nat. Ttg.nTr. 

Civ.App.. 134 S.W.2d 341. 

60 aX p 65 note 76 [a] <1>. 

(2) To Show that one seeklng 
subrogatlon as surety was jolnt and 
several maker and principal on note 
which he paid.—^Bryn Mawr Trust 
Co. V. Cole. 159 A. 445, 306 Pa. 274. 

(3) To support flnding of delivery 
of bond to obllgee without notice 
of agreement between principal and 
surety that surety was not bound by 
bond untll It was signed by two oth- 
er sureties. and llndlng that such 
agreement did not in fact exist.— 
Tarlton v. Trezevant & Cochran. Tex. 
CIv.App„ 165 S.'W.2d 614, error re- 
fused. 

<4) To sustain determinatlon that 
defendant was In fact a principal 
and not a surety.—•Wofford v. Wal- 
drip, 56 S.£.2d 816, 80 GaAipp. 562. 
Bvidenee held insniffcimit 
(1) To Show suretyship In gen¬ 
eral. 

Cal.—Granger v. Harper, 17 P.2d 
135, 217 CaL 16. 

La.—^Pritchard & Thompson Adver- 
tising Agency v. Pereira, App., 
147 So. 607. 

Okl.—^Morris* Estate v. Klrby's Es- 
tatew 123 P.2d 896, 192 OkL 69. 


Tex.—Liombardo v. Beed, Clv.App., i 
145 S,W.2d 1113. 

60 aX p 66 note 76 [b] (1). 

(2) To Show absence of suretyship 
relation.—•Union Fruit Producers v. 
Plumb, 95 P.2d 1033, 1 Wash.2d 278 
—60 aX p 66 note 76 [b] (2). 
Knowledge of oontentlon 
Where owner of lot in which 
mortgagor had only a leasehold in- 
terest conveyed lot to mortgagor so 
that It could procure a loan, mort- 
gagee*s knowledge that mortgagor 
made payments of rentals to owner 
after trust deed was executed dId 
not Indicate that mortgagee knew 
or was charged with knowledge that 
owner contended that he was a sure¬ 
ty for loan secured by trust deed 
with respect to that lot; and evi¬ 
dence as consistent with hypothesis 
that mortgagee did not have knowl- 
edge of arrangement as with hypo¬ 
thesis that it did have knowledge of 
arrangement was not proof that 
mortgagee knew that owner con¬ 
tended that he was a surety.—^A. & 
B. Realty Co. v. Northwestern Mut. 
Life Ins. Co., CCA-Mo., 95 P.2d 703. 

Baot that note was wxittea In flrst 
pexson fdngtUax was not controlliag 
on question whether second signer 
was accepted by payee as surety.— 
Granger v. Haiper, 17 P.2d 136, 217 
Cal. 16. 

Fayee’8 letter to signer of note 

sued on, requesting that signer send 
payee copy of letter which payee 
had written to signer some time be- 
fore with respect to notes retumed 
to signer was held not evidence of 
alleged fact that signer was prin¬ 
cipal, rather than surety, on note 
sued on.—Arnold v. I>arby, 176 S.E. 
914, 49 GaApp. 629. 

89. Ga.—^Pllgrlms* Home Lodge No. 
105 V. Wilklnson, 166 aiL 681, 46 
Ga.App. 103. 

50 C.X p 65 note 77. 

Prima fade case 

On pleading of due execution of 
surety^s bond. introductlon of bond 
executed by surety*s agent made out 
prima facie case against surety of 
due execution and delivery.—•Amer- 
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ican Surety Co- of New Tork v. Ala- 
mo Iron Works, Tex.Clv.App., 29 S. 
W.2d 493. reversed on other grounds, 
Com.App., 36 S.W.2d 714. 

9a Miss.—McCarty v. Love, 110 So. 

796, 145 Miss. 830. 

50 C.X p 65 note 78. 

91. lowa.—Seal v. MllUron, 267 N. 
W. 83. 

50 O.X p 66 note 79. 

Bvidenee held sufficient 

To Show fraud as Inducement. 

Ga.—W. T. Kawleigh Co. v. Kelly, 
60 S.B.2d 113, 78 GaJLpp. 10. 
lowa.—Seal v. Milllron. 267 N.W. 83. 
50 C.X p 66 note 79 [a]. 

Bvidenee held Insufflclent 

(1) To Show fraud. 

lowa.—'New Amsterdam Casualty 
Co. V. Bookhart, 236 N.W. 74, 212 
lowa 994, 76 A.L.B. 897. 

Pa.—Plocker v. SIrlln, 156 A. 898, 
102 Pa.Super. 476. 

Tenn.—Rawleigh Co. v. Boyd & HUI, 
4 Tenn.App. 392. 

50 aX p 66 note 79 [bj. 

(2) To justify denlal of recovery 
on ground that general contractor 
was connected with fraud inducing 
defendant to become surety or to 
establlsh that general contractor 
had knowledge of fraud.—Anthony 
P. MUler. Inc., v. Needham, H.aPa., 
35 F.Supp. 332. 

98. lowa.—Selma Sav. Bank v. 
Harlan, 149 N.W. 882, 167 lowa 
673. 

50 C.X p 66 note $0. 

93- Ga—Compaerclal Credit Co. v. 

Fry, 122 S.E. 77, 81 GaAj>p. 488. 
50 C.X P 66 note 81. 

94. lowa—Beal v. MUUron, 267 N. 
W. 83. 

95- Ga—-Augusta Motor Sales Ca 
V. KIng, 137 S.R 102, 36 QaApp. 
541. 

Thxeats of proseoatton 
Where the duress oonsisted of 
threats of prosecution against the 
surety*8 son, testimony by the snre- 
ty that he discovered that his son 
was not guilty and that he and the 
son had an understandlng, by which 
payment was made on the contract 
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B. NECESSITY, NATDBE, AND VAMDITT OF PRINCIPAI/S OBUGATION 


§ 13. Necessity 

It Is essential to the relatlon of suretyship that there 
be a Principal debtor or obligor and a vaild and subsist- 
ing debt or obligation for which the prlncIpal Is respon- 
sible. 

It is essential to the relation of suretyship that 
there be a principal debtor or obligor9 6 and a val- 
id and subsisting debt or obligation for which the 
princi'pal is responsible.97 

§ 14. Nature and Validity in General 

The obligation of the principal, for the payrment or 
performance of which the surety undertakes to make 
himself collaterally Ilable, must be a valid anti binding 
obligation as between the principal and the creditor or 
obligee; but under some circumstances the surety may 
be held liable on an obligation which is not enforceable 
against the principal. 

The obligation of the principal, for the pay- 
ment or performance of whioh the surety under¬ 
takes to make himself collaterally liable, must be 
a valid and binding obligation as between the prin¬ 
cipal and the creditor or obligee.98 If it is invalid 
the surety, as a general rule, will not be bound,99 
especially where he had no knowledge of its in- 
validity at the time he became surety,^ and even 
though he believed it to be valid.^ Under some cir¬ 
cumstances, however, the surety may be held liable 
on an obligation which is not enforceable against 
the principal.3 Accordingly, sureties on a bond 
may be bound although the principal be not bound 


because the principal named is fictitious.'* A surety 
for the performance of a contract is not relieved 
from liability because the contract was incapable 
of performance when entered into, where the prin¬ 
cipal was bound to perform in so far as he was 
able to, and the obligee would be entitled to some 
damages for nonperformance.® 

§15. Requirements of Statute 

The fact that the bond or obligation of the principal 
is not in the form required by law will not affect the lia¬ 
bility of the surety uniess such failure to comply with 
the statutory requirements actually invalidates the ob- 
llgation of the principal. 

The fact that the bond or obligation of the prin¬ 
cipal is not in-the form. required by law will not 
affect the liability of the surety® or constitute a 
defense in an action against him for a breach 
thereof^ uniess such failure to comply with the 
statutory requirements actually invalidates the ob¬ 
ligation of the principal.*® 

§ 16. Incapacity or Disqualification of Prin¬ 
cipal 

In the absenoe of fraud a surety Is bound, although 
the contract is not enforceable against the principal by 
reason of his lack of capacity or qualification to enter 
into It. 

The general rule that a contract void as to the 
principal is also void as to the surety, discussed 


for tlie son, demands an inference 
that at the time of such payment 
he knew of the son's Innocence and 
the duress was removed.—Augusta 
Motor Sales Co. v. King, supra. 

9S. Del.^Coxpiis Juris clted In W. 
T. Bawleigh Co. v. Warrington, 
199 A 666, 66S, 9 W.W.Harr. 366. 
Gra. —Saxon v. National City Bank 
of Rome, 151 S.EI. 601, 169 Ga. 784. 
50 C.J. p 16 note 56. 

DUability of two parties. 

The essence of a contract of sure¬ 
tyship Is the exlstence of someone 
liable as principal, necessarily con- 
templating that there must be at 
least two parties liable for payment 
of obligation, the principal and the 
surety.—^Meeks v. Withers, 184 S.B. 
604, 181 Ga. 787—Saxon v. National 
City Bank, 161 S.E. 501, 169 Ga. 784 
— ^Ma^d V., Beaver, 192 S.B. 632, 56 
Ga.App. 286, reversed on other 
grouiids 196 S.B. 422, 185 Ga. 669, 
conformed to 197 S.B. 80, 67 Ga.App. 
871—Jordan v. Bouglas Grocery Co., 
108 S.B. 139, 27 Ga.App. 296. 

97. Del.—OorpiLS Jnxls dted In W. 


T. Bawleigh Co. v. Warrington, 
199 A. 666, 668, 9 W.W.Harr. 366. 
50 C.J. p 16 notes 56, 59. 

Ednltahle title In another 

A bonding company’s bond to se¬ 
cure the execution of a building 
contract was not vitiated by the 
fact that obligee had only the legal 
title to the premises, and the equita- 
ble title was in another.—^Texas Fi- 
delity & Bonding Co. v. Blllott, Tex. 
Clv.App., 196 S.W. 301. 

98. Mich.—Stratford Arms Hotel 
Co. V. General Casualty & Surety 
Co., 229 N.W. 606, 249 Mich. 618. 
60 C.J. p 16 notes 68-60. 

99- U.S.—Cameron County Water 
Imp. Dist. No. 8 v. De La Vergne 
Bnglne Co., C.C.A.Tex., 93 F.2d 
373. 

Tenn.—^Baird v. McDaniel Printing 
Co., 163 e.W.2d 135, 26 Tenn.App. 
144. 

60 C.J. p 16 note 59. 

XnvaJidlty held not shown 

111.—J. R. Watklns Co. v. Salyers, 
49 N.B.2d 288. 319 Ill.App. 369, 
afflrmed 51 N.B.2d 574, 384 111. 369. 
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1. Conn.—^Doughty v. Savage, 38 
Conn. 146. 

50 C.J. p 16 note 60. 

2. S.C.—Evans v. Huey, 1 S.C.Li. 13. 

3. Fla.—^Florida School-Book De- 
pository v. Liddon, 153 So. 902, 
114 Fla. 149. 

Fayment of order 
Surety on bond condltloned on 
payment of order for money was 
not released from liability because 
no liability existed under order.— 
Rarsh v. Fidelity Union Casualty 
Co., 6 P.2d 980, 119 Cal.App. 543, 

4. Fla. — ^Florida School-Book De- 
pository v. Liddon, 153 So. 902, 
114 Fla. 149. 

5. U.S.—^National Surety Co. v. 
Russell, C.C.A.rnd., 66 P.2d 104. 

6. U.S.—Chadwick v. U. S., C-G. 
Mass., 3 F. 750. 

50 C.J. p 16 notes 64, 65. 

7. N.C.—^Henderson v. Matlock, 9 
N.C. 366. 

50 C.J. p 16 note 65. 

8. La.—^Bradford v. Skillman, 6 
Mart.,N.S., 123. 

Pa.—Cooney v. BiggerstafiC, 7 A 166, 
4 Pa.Cas. 200. 
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supra § 14, does not apply where a person sui gen¬ 
eris becomes surety for a person incapable of con- 
tracting.® In such cases, in the absence of fraud, 
the surety is bound, although the contract is not 
enforceable against the principal by reason of his 
lack of capacity or qualification to enter into it^<> 
In other words, the surety’s contract is an implied 
admission of the principars capacity; and this is 
true as to the capacity of an individual^i and as 
to the authority of an officer of a Corporation prin- 
cipal.l2 Accordingly a surety for an infant Prin¬ 
cipal is bound^S unless the infant principal disaf- 
firms his contract on attaining majority but even 
in such a case the surety remains liable if the 
creditor is not placed in statu quo by a retum of 
the consideration.i5 So, also, a surety is liable, 
although the contract is invalid as to the principal 
because the principal is a married womani® or an 
insane person,!^ 

§ 17- Duress and Undue Influence 

Duress exercised on the principal ordinarlly wlll not 
avoid the obligatlon of a surety unless the surety at the 
time of executing the obligation was ignorant of such 
duress. 

In accordance with the general rule, discussed 
in Contracts § 179, that duress affecting the validity 
of a contract can be taken advantage of as a de¬ 
fense only by the person on whom the duress was 
exercised, duress exercised on the principal will 
not avoid the obligation of a surety^s unless the 
surety, at the time of executing the obligation, is 
ignorant of the duress which renders it voidable by 
the principal;!® and knowledge of the fact of the 
principales ifflprisonment do^s not necessarily in¬ 
volve knowle^e of its want of legality for duress.®® 
By way of exception to the general rule, a surety 


may avoid the obligation on the ground of duress 
where it is extorted from the principal in violation 
of a statute,®! or where the relationship between 
the principal and surety, such as father and son 
or husband and wife, is so intimate that the duress 
on the principal is supposed to operate with egual 
force on the surety.®® 

§ 18. Forgery 

The forgery of the names of one or more of several 
obligors to an obI!gatio>n does not release a surety there- 
on, If the obligee accepts the instrument without notice 
of the forgery. 

The forgery of the names of one or more of 
several obligors to a bond or note does not release 
a surety thereon, if the obligee accepts the instru¬ 
ment without notice of the forgery.®® 

§ 19. Fraud 

Generally, if the principal is not bound by the con¬ 
tract owing to fraud practiced on him by the creditor, 
the surety likewise is not bound; but unless the principal 
avails himself of the fraud In avoidance of the contract 
the surety cannot take advantage of it. 

As a general rule, if the principal is not bound 
by the contract owing to fraud practiced on him 
by the creditor, the surety likewise is not bound ;®^ 
and the fact that the principal brought an action 
in disaffirmance of, and legally rescinded, the con¬ 
tract in the state wherein the contract was to be 
performed is available to the surety, although the 
principal had not reduced the rescission of the con¬ 
tract to judgment.®^ Unless, however, the principal 
avails himself of tHe fraud in avoidance of the 
contract the surety cannot take advantage of it.®® 
A misrepresentation made to the principal, which is 
insufficient to discharge him, will not avail the sure- 


9. Tenn.—National Union Flre Ins. 
Co. V. Winn, 3 Tenn.App. 60. 

50 C.J. p 16 notes 69-75. 

10. Fla.—^Florida School-Book De- 
pository v. Liddon, 153 So. 902, 
114 Fla. 149. 

Tenn.—^National Union IFire Ins. Co. 

V. Winn, S Tenn.App. 60. 

60 C.J. p 17 note 70. 

11. Tex.—Lee v. Tandell, 6 S.W. 
665, 69 Tex. 34. 

S CJ. p 73 note 71. 

12- Ark.—Maledon v. Lefiore, 35 S. 

W. 1102, 62 Ark. 387. 

13- Ga.—^Browne v. Institute of 
Business and Accountin^:, 12 S.F. 
2d 465, 63 GaA.pp. 871. 

Tenn.—^National Union Pire Ins. Co. 

V. Winn, 3 Tenn.App. 60. 

50 C.J. p 17 note 71. 


Bank v. Hali, 76 N.W. 832, 106 
lowa 540. 

50 C.J. p 17 note 72. 

15. Va.—Kyger v, Sipe, 16 S.B. 627, 
89 Va. 507. 

50 C.J. p 17 note 73. 

16. Fla.—^Powell v. Beatty, 147 So. 
845, 110 Fla. 3. 

Pa.—^Brodsky v. Flrank, Com.Pl., 57 
York liegr.Rec. 49. 

Tenn.—National Union Fire Ins. Co. 

V. Winn, 3 TeniuApp. 60. 

50 C.J. p 17 note 74. 

17., Tex.—^Lee v. Tandell, 6 S.W. 
. 665, 69 Tex. 34. 

18. Mont.—Spear v. Ryan, 208 P. 
1069, 64 Mont. 145. 

50 C.J. p 17 note 73. 

19. Qa.—^Patterson v. Gibson, 10 S. 
B. 9, 81 Ga. 802, 12 AjoclS^IL 356. 

50 C,Jj p 17 note 79. 

20. G^—Patterson v. Gibson, supra. 
50 C.X p 18 note 80. 

523 


21. N.J.—Schus^er v. Arena, 84 A. 
723, 83 N.J.Law 79. 

50 C. J. p 18 aote 81. 

22. Tenn.—Owens v. Msmatt, 1 
Heisk. 675. 

50 C.J. p 18 note 82. 

23. Fla.—^Florida School-Book De- 
posltory V. Liddon, 153 So. 902, 114 
Fla. 149. 

50 C.J. p 18 note 84. 

24b Mass.—^Hazard v. Irwin, 18 Plck. 
95. 

Tex.—^Mitchell v- Zum, Coni.App., 
221 S.W. 954. 

25. N.T.—^Taylor-PIchter Steel 
Const. Ce. v. Fidelity & Casualty 
Co. of New York, 16 N.YJS.2d 218. 
268 App.Biv. 236. 

26. N.Y.—^Taylor-Fichter Steel 
Const. Co. V. Fidelity & Casualty 
Co. of New York, supra. 

60 CJ. p 18 notes 87, 88—8 C.J- p 
716 note 87. 


14. lowa.—'Keokuk County , State 
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ty.27 If a surety changes his position to that of 
creditor, by executing his own note to the payee 
and taking up the original note, he cannot defeat a 
recovery on the new note by setting up fraud on the 
Principal in the original note.28 

Fraud of Principal, A surety is not released from 
liability by the fraud of his principal in securing 
the execution of a contract for the performance of 
which the surety renders himself liable, where the 
creditor has no notice of such fraud, actual or con- 
structive.^^ 

§ 20. Ulegality 

The obligation of a surety Is not binding on hlm 
where the entire contract between the primary parties 
out of which It springs is affected by positive illegalities 
of which he is ignorant, or where It Is based on an ilie- 
gal conslcleratlon. 

The obligation of a surety is not hinding on him 
where the entire contract between the primary par¬ 
ties out of which it springs is affected by positive 
illeg^lities^O of which he is ignorant,3^ or where 
it is based on an illegal consideration.^2 sure¬ 

ty may set up the illegality of the contract, although 
the Principal may not be in a position to urge the 
same defense nor is he estopped to set up such 
defense by the fact that the creditor was induced 
to enter into the contract and part with his money 
by reason of the suretys becoming such.34 

In accordance with the foregoing rules, a sure- 
tyship contract is void, and the surety not liable 
thereon, where it is given to defraud the creditors 


of the principal,s5 or for the payment of rent of 
property leased for illegal purposes,36 unless the les- 
sor is without actual knowledge of such unlawful 
use.37 So also, a surety is not bound by the prin¬ 
cipales obligation given to compound a criine,38 
although he may be bound where the seourity is 
given merely for the repayment of money stolen 
or embezzled,39 and there is no agreement com- 
mitting the payee to concealment or to otherwise 
shirk the duty to punish the crime.*^® 

§ 21. — Collateral Transaction 

If the prlnclpai'8 obligation Itaelf Is not Illegal, the 
8urety’s liability Is not 'affected by collateral or incidental 
acts of Illegality on the part of the principal or of the 
obligee. 

Where the principales obligation itself is not ille¬ 
gal, the surety^s liability is not affected by collateral 
or incidental acts of illegality on the part of the 
principal^i or of the obligee.'*^ Thus sureties for 
a contractor cannot set up as a defense that he em- 
ployed aliens in violation of the law.^^ 

§ 22. Ultra Vires Contracts 

A surety on a bond by or to a Corporation. Is liable 
ther«on, although the transaction is ultra vires as to the 
Corporation, elther as principal or as obligee. 

- A surety on a bond by or to a Corporation is lia¬ 
ble thereon, although the transaction is ultra vires 
as to the Corporation, either as principal^^ or as 
obligee.^5 This rule applies to the sureties on the 
bond of a bank ofEcer,^® or mimicipal officer or 


27. Me,—^Bryajdt v. Crosby, 36 Me. 
562, 58 Ain.I>. 767. 

28. Ala.—^Pluker v. Henryt 27 Ala. 
403. 

29. La.—-Union Bank v. Beatty, 10 
La^Ann. 378. 

30- La.—J. R. Watkins Co. v. 

Brown, 126 So. 587, 13 Lia.App. 244. 
Tenn.—^Baird v. McDaniel Printing 
Co., 163 S.W.2d 136, 26 Tenn«App. 
144. 

50 O.J. p 18 note 92. 

Agrent’! perfonuaaoe 
Surety who gruarantees payment of 
loss because of fallure of agrent 
faithfully to perform a contract Is 
not a party to, participant in, or 
surety for, lllegral contract.—Beaver 
County V. Home Indemnity Co., 52 
P.2d 435, 88 Utak 1. 

XUegrality "iuUA not slLown 
U.S.—Maryland Casualty Co. v. Dun- 
lap, G.CJLMass., 68 F.2d 289. 

R. Watkins Co. v. Salyers, 
49 N.EL2d 288, 319 IllJUPp. 869, af- 
firmed 51 N.B.2d 674. 384 IIL .369. 

31. Colo.—Pblllipsburgr First Nat. 
Bank v. Clark, 149 ,P* 612, 69 Colo. 
46S. 


32. Ga.—Commercia! Credit Co. v. 
Pry, 122 S.E. 77. 31 Ga.App. 488. 

50 C.J. p 18 note 94. 

33. Mich.—Uenison v, Gibson, 24 
Mlcb- 187. 

50 C.X p 19 note 95. 

34. N.C.—^Basnigrht v. American 
Mfgr. Co.. 93 S.E. 734, 174 N.C. 206. 

60 C.J. p 19 note 96. 

35. Pa.—Hook v. Wklte, 59 A. 290, 
201 'Pa. 41. 

36. Vt.—^Mound v. Parker, 44 A. 346, 
71 Vt. 263, 76 Ain.S.R; 767. 

37. Mass.—Way v. Reed, 6 Allen 
364. 

50 C.J. p 19 note 1. 

38. Ga.—Commercial Credit Co. v. 
Fry, 122 S.R 77. 81 Ga.App. 488. 

50 C.J. p 19 note 2. 

Guilt or proseoatlon 
Where sureties sued on a note 
pleaded that it was void as given to 
prevent the prosecution of the prin¬ 
cipal for a felony, it was not neces- 
sary to show that the party charged 
was actually gruilty or that prose¬ 
cution had already begun.—Commer- 
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claJ Credit Co. ▼. Pry, 132 S.B. 77. 
31 Ga.App. 488. 

39. BZan.—^Blalr Mllllng Co. v. Frult- 
ager, 215 P. 286, 113 Kan. 432, 32 
A.L..R. 416. 

50 C.J. p 19 note 3. 

40. Ala—Wilson v. Slnger Sewing 
Mach. Co., 108 So. 358, 214 Ala. 
536. 

41. S.C.—State V. Scheper, 11 S.B. 
623, 12 S.E. 564, 816, 33 S.C. 562. 

60 C.J. p 19 note 4. 

42. Minn.—^Eagle Roller-Mill Co. v. 
Dillman, 69 N.W. 910, 67 Minn. 
232. 

50 C.J. p 19 note 5. 

43. Pa—^Philadelphia v. McLlnden, 
11 PaDist. 128, 26 PaCo. 287, 

44. Tex.—^Mltchell v. Zum, Com. 
App,, 221 S:W. 964. 

50 C.J. p 19 note 8. 

45. Miss.—^Perklns t. State, 94 So. 
460, 130 Miss. 512. 

60 C.J. p 19 note 9. 

40. Mo.—Lilonberger Ekleger, 88 

Mo. 160. 

50 C.J. p 19 note 10. 
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agent,or 'a contractor with a mnnicipality.'** 
It has heen held, however, that where no recovery 
could 'be had on an obligation given by a municipal 
Corporation because the debt had been incurred 
contrary to constitutional and statutory restrictions 
requiring the voters’ approval, no liability attaches 
to the surety of such obligationi® 

§ 23. Incomplete or Irregular Instrument 

Mere Irregularities In, or incompleteness of, the In- 
strument evidencing the obligation of the Principal to 
the creditor or obligee do not affect the surety^s ilabllity 
unless the irregularity or Incompleteness is such as to 
reitder the obligation vold. 

Mere irregularities in, or incompleteness of, the 
instrument evidencing the obligation of the Princi¬ 
pal to the creditor or obligee do not affect the sure- 
ty's liability,50 even though the principal may not 
be bound by the instrument,unless the irregular¬ 
ity or incompleteness is such as to render the ob^ 
ligation voidL^^ Thus the surety^s liability is not 
relieved by an incomplete or uncertain statement 
in the instrument as to the place of performance,^* 
or by a failure to insert the surety^s name in the 
body of the instrument,54 especially where he signs 
and seals the instrument®® 

§ 24. Want of Autho-rity to Make Contract 

Want of authorlty of the person who executes an ob- 


llgatlen as the agent or representatlve of the Principal 
wi4l not, as a general rule, affect the surety^s liability 
thereon, especially in the absence of fraud, even though 
the obligation Is not binding on the principal. 

Want of authority of the person who executes 
an obligation as the agent or representative of the 
principal will not, as a general rule, affect the sure- 
ty's liability thereon,®® especially in the absence of 
fraud,®7 even though the obligation is not binding 
on the principal.®® This rule is especially applica- 
ble where there is no positive illegality in the con¬ 
tract,®® and where the surety was cognizant of 
the want of authority,®® or where it afEirmatively 
appears that the principal is in fact indebted or 
under obligation to the creditor or obligee.®^ A 
surety signing a partnership note has been held 
bound, although the note was signed by a member 
of the firm without authority.®® 

§ 25. Want or Failure of Consideration 

Where the obligation Is Invalld as betWeen the orig- 
Inal parties by reason of a total lack or failure of con¬ 
sideration it wlIl not bind the surety. 

Where the obligation is invalid as between the 
original parties by reason of a total lack or failure 
of consideration it will not bind the surety.®® Like- 
wise a party cannot be boimd as surety for a debt 
which is not due, by reason of a failure of con¬ 
sideration against the principal ;®4 but in case of a 


47. Ind.—Indianapolls v. Skeen, 17 
Ind. 628. 

50 C.J. p 20 note 11. 

4& Wis,—^Madlson v. American San- 
itary En^ineerlniT Co., 95 N.W, 
1097, 118 Wis. 480. 

60 aJ. p 20 note 12. 

49- U.e.—Cameron County Water 
Imp. Dlst. No. 8 V. De La Vergme 
Engine Co., C.C.A.Tex., 93 P.2d 873. 
BOi. TT.S.—Oalveston Causeway 
Constr. Co. v. Galveston, etc., R, 
Co., D.dTex., 284 F. 137. aJSlrmed. 

C. C.A., 287 F. 1021, certiorari de- 
nied 43 S.Ct. 603, 262 U.S. 747, 67 

D. Bd. 1212. 

60 C.J. p 20 note 14. 
l^aad oonfract 

In determining* surety^s liability 
on bond conditioned on vendor^s lay- 
ing sidewalks and planting* sbade 
treea, as reguired by land contract, 
preliminary arrang-ements between 
parties and wbether agreement to 
purchase was in wrlttng were im- 
material.—Campbell v. Brower, 248 
N.W. 681, 263 Mich. 160. 

51. Fla.—Webster v. Walles, 17 So. 
671, 36 Fla. 267. 

52. N.a—Grier v. Hili, 61 N.C. 672. 
50 CLJ. ^ 20 note 16. 

Manle note signed by maker and 
surety, which p&yee filled in for 
more fhan anmunt authorieed by 


surety, held not enforceable against 
surety even to eztent of amount au- 
thoi*i 2 ed.—Stout v. Eastem Kock Is- 
land Plow Co., 176 N.E. 844, 202 Ind. 
617, 75 A.L.IL 1386, 

53. U.S.—^Mutual Life Ins. Co. v. 
Wilcox, C.C.I11., 17 F.Cas.No.9.979, 
8 Blss. 197. 

60 C.J. p 20 note 17. 

54, Neb.—Stewart v. Carter, 4 Neb. 
564. 

60 C.J. p 20 note 18. 

55- Va.—^Luster v. Middlecoff, 8 
Gratt. 64. 49 Va. 64. 66 AmJ>. 129. 
60 C.J. p 20 note 19. 

56. Mo.—Clark County Sav. Bank 

V. Flarmers’ Trust Co.. App., 24 S. 

W. 2d 1065. 

60 C.J. p 20 note 21. 

57. N.H.—Weare v. Sawyer, 44 N.H. 
198. 

58. G€L—3fcEIbben v. Maeon Fourth 
Nat. Bank, 122 SJB. 891, 32 GaA.pp. 
222 . 

50 C.J. p 20 note 23. 

59; Mo.—^Farmers*. etc., Bank v. 
Harrison, 12 B.W.2d 766, 321 Mo. 
816. 

60. Ark.—Elein v. Gennan Nat 
Bank, 61 aw. 572, .69 Ark. 140, 86 
Am.SJEt 183. 

Neb.—^Luce v. Foster, 60 N.W. 1027, 
42 Neb. 818. 

61. Qa.—McKibben 
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Fourth Nat Bank, 122 •S.E. 891, 32 
Ga.App. 222. 

50 C.J. p 20 note 26. 

62. Pa—Stewart v. Behm, 2 Watts 
856. 

50 CJ*. p 20 note 27. 

63. Okl.—^Brown v. American Sure¬ 
ty Co., 287 P. 694, 110 OkL 263. 

60 p 21 note 29. 

Failure of consideration for surety's 
obligation see infra 5 70. 

Note 

A surety, when sued by the payee 
of a note, may defend on the ground 
of want or failure of consideration 
for the note.—^Menzel v. Primm, 91 
P. 764, 6 CaLApp. 204. 

XaUxire of considaratioa xiot ^hown 
Where contract for road construc- 
tion provided that payment should 
be made by canceUatlon on comple- 
tion of Work, of note exeeuted by 
road. contractor to platntiff, road con¬ 
tractores failure to construet road 
and plaintilTs failure to surrender 
note did not woi^ a failure of con¬ 
sideration for contract, so as to dls- 
charge bond aecorlng i>erfonnance of 
suoh contract.—Edmund D. Cook, 
Inc., V. Commerdal Casualty Tm. Co., 
190 A. 99, 15 N.J.Misc. 266, affirmed 
190 A. 102, 117 N.J.Law 440. 

64. La.—Adam» y. Cony. 15 T-a-Ann 
486. 
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partial failtire of consideratiori it is for the prin- obligation of a surety arises from the^consideration 
cipal and not the surety to elect whether to avoid received by his principal, he cannot avail himself 
the Principal contract on the ground or only to of a want of consideration where the principal can- 
claim a pro rata deduction.®^ Nevertheless as the not do so.®^ 

C. REQUISITES AND VALIDITY OF SURETYSHIP CONTRAOT 


§ 26. General Rules 

In order to enter Into a valld oontract creatlng the 
relatlonship of principal anti surety, there must be com¬ 
petent parties, an offer and acoeptance, and a valid con¬ 
sideration, as weii as a sufficient compilance with the 
formalities, If any, required by law. 

In order to enter into a valid contract creating 
the relationship of principal and surety, as in the 
case of other contracts, there must be competent 
parties, an offer and acceptance, and a valid con¬ 
sideration, as well as a sufficient compliance with 
the formalities, if any, required by law.^^ 

§ 27. Assent in General 

Suretyship, like other contracts, requires that as¬ 
sent to the contract be manlfested by the parties, so 
that each may know that the other Is bound. 

Suretyship, like other contracts, requires that as¬ 
sent to the contract be manifested by the parties, 
so that each may know that the other is bound.68 
Accordingly, a person may not involuntarily, and 
not as the resuit of any act on his part, be made 
surety for another,®^ however responsible that other 
may be,70 or whatever security may be given to 
the surety for the ultimate reimbursement of the 
sum exacted from himJi 

§ 28. Consent or Acceptance by Principal 

Consent to, or acceptance by, the principal of the 
suretyship relation is discussed infra §§ 29, 30. 

Examine Pocket Parts for later cases. 


§ 29. -As between Principal and Surety 

Qenerally, as botween the principal and surety, it is 
essentiai to the existence of a suretyship relation that 
the surety become such at the request, or with the as- 
sent, of the principal, or that the principal have notice 
of, and accept, the surety's offer to assume the relation. 
ship. 

Generally as between the principal and surety, 
it is essentiai to the existence of a suretyship re¬ 
lation that the surety become such at the request, 
or with the assent, of the principal,72 or that the 
principal have notice of, and accept, the surety’s 
offer to assume the relationship.^^ Accordingly, 
where a party becomes surety without the con¬ 
sent or acceptance of the principal, he is a mere 
volunteer,74 and, although he assumes such rela¬ 
tionship with the consent of the creditor, the prin¬ 
cipal debtor is not bound for a want of privity of 
contract.75 The principales assent to an assump- 
tion of suretyship is tantamount to a request,^® and 
may be inferred from his subsequent acts and con- 
duct in relation to it,*^*^ as by his appearing and 
defending an action on the obligation,*^® 'by his 
suffering a default in an action against both prin¬ 
cipal and surety on the obligation,^^ or by’ his 
acceptance of, or acquiescence in, the benefits of 
the contract.20 

On the other hand, the relationship of principal 
and surety may be created without the consent or 
knowledge of the principal and without any con¬ 
sideration passing between them,2i as where the 


es. S.C.—^Bquity Commissioner v. 

• Robinson, 17 S.C.L.. 151. 

66. Miss.—Dilllngliam v. Jenklns, 

15 Miss. 479. 

50 C.jr. p 21 note 32. 

67. Or.—CorpTis Juris qiioted In 

Craswell v. Blggs. 86 P.2d 71, 76. 
160 Or. 547. 

Acceptance generally see Infra S§ 
28-37. 57-69. 

Consideration see infra §§ 63-70. 

Execution of written Instruments 
see infra §§ 46-54. 

Incapaclty of surety as affecting va- 
lidlty of contract see infra § 80. 

Necessity of writlng see Frauds, 
Statute of 4§ 12-31. 

Statutory requlrements in general 
see infra § 37. 

66. Li8l—S iben v. Green. App., 8 So. 
2d 706. 

50 C.J. p 21 note 40. 


69. N.Y.—People v. 

Trust 

Co. 

of 

America. 98 N.E. 2 

07. 206 

N.Y. 

74. 

76. N.Y.—^People v. 

Trust 

Co. 

of 

America, supra. 

71. N.Y.—^People v 

Trust 

Co. 

of 


America, supra. 

72. U.S.—^Alexander v. Young, C.C. 
A.Kan., 65 F.2d 752. 

50 C.J. p 21 notes 41, 47. 

73. U.S.—Alexander v. Young, su- 
ipra. 

50 C.J. p 21 notes 41, 48., 

74. Ark.—^McCabe v. Patterson, 199 
S.W. 548, 131 Ark. 523. 

Ohio.—^Barger v. Gething, App., 62 
N.E.2d 94. 

Surety lield not voluuteer 
Where one under subsistlng liabil- 
Ity for debt superseded prepared 
supersedeas bond and signed it as 
surety, and princsipai obtained T*s 
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signature, T was not volunteer.— 
Taylor v. Joiner, 24 S.W.2d 326, 180 
Ark. 869. 

75. Vt,—^Peake v. Dorwln, 25 Vt. 
28. 

60 G.J. p 21 note 43. 

76. Me.—^Powers v. Nash, 37 Me. 
322. 

77. Me.—^Powers v. Nash, supra. 

78. Ul.—Snell v. Warner, 63 111. 
176. 

60 C.J. p 21 note 61. 

79. Me.—^Powers v. Nash, 37 Me. 
322. 

80. Me.—^Powers v. Nash, supra. 
Neb.—^Piala v. Ainsworth, 88 N.W. 

135. 63 Neb. 1, 93 Am.S.R. 420. 

81. Pa.—^National Surety Corp. v. 
Nulton, 55 Pa.Dist & Co. 149. 

Consideration generally see Infra SS 
63-70. 
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surety pays an obligation which is primarily due 
from the principal, whereby the principal becomes 
unjustly enriched,S2 and under such circumstances 
the surety is not a volunteer.^S 

Surety as principal to anothcr surcf\\ In order 
to make one surety a principal as to another sure¬ 
ty it must be shown that the latter became surety 
at his request^^ 

§ 30. -As between Surety and Creditor 

Where one binds himself as surety at the request or 
with the assent of the creditor alone, as between them, 
the relationship Is that of suretyship, and Is attendant 
with ali the rights and liabllities flowing therefrom. 

Where one binds himself as surety at the re¬ 
quest or with the assent o£ the creditor alone, as 
between them, the relationship is that of surety- 
ship,8® and is attendant with all the rights and 
liabilities flowing therefrom,^^ although without 
any knowledge, assent, or request on the part of 
the principal and as between the surety and 
creditor the latter is bound by all the rules of law 
respecting sureties,^^ and the surety likewise is 
bound by such rules in respect of his rights and lia¬ 
bilities as against the creditor.®® 

§ 31. Notice to, and Acceptance by, Creditor 

In order that the surety may occupy that position 
and avail himself of the rights, defenses, and remedies 
of a surety as against the creditor, the fact of the sure- 
tyship must be known to the creditor. 

In order that the surety may occupy that posi¬ 
tion and avail himself of the rights, defenses, and 


remedies of a surety as against the creditor, the 
fact of the suretyship must be known to the credi¬ 
tor;®® otherwise, the surety may be held liable as 
principal obligor.®^ If the fact of suretyship ap- 
pears on the face of the contract, it is sufficient no¬ 
tice to the creditor.®^ However, if it does not so 
appear, notice or knowledge of it must be clearly 
and satisfactorily brought horne to him by the sure- 
tj% to enable the latter to avail himself of the pro- 
tection which the la^v affords to sureties.®® 

Exercise of power to affix nante of surety, 
Wbere authority is given the creditor to affix the 
name of an individual to an instrument as surety, 
the creditor can sig^ify his acceptance of such in¬ 
dividual as surety only by the execution of the pow- 
er,®4 -which must be done within a reasonable 
time.® 5 

§ 32. - Effect of Knowledge by Creditor 

As a general rule, where, as between themselves, 
parties stand In the relatlon of principal and surety, 
although such relationship does not appear on the face 
of the instrument which they have executed, the cred¬ 
itor must have regard to the equities of the surety in 
any subsequent action which he may take regardlng the 
debt. 

Where, as between themselves, parties stand in 
the relation of principal and surety, although such 
relationship does not appear on the face of the in¬ 
strument which they have executed, the creditor 
must have regard to the equities of the surety in any 
subsequent action which he may take regarding the 
debt,®® where he has knowledge of the relationship 
at the time he executes or receives the instrument,®'^ 


82. Pa.—ZsTational Surety Corp. v. 
Xulton, supra. 

83. Pa.—^National surety Corp. v. 
Xulton, supra. 

84. N-H.—Whitehouse v. Hanson» 42 
X.H. 9. 

Chanae from surety to principal 
debtop grenerally see infra § 44. 

85. U.S.—^Alexander v. Toungr, C.C. 
A.Kan,, 66 F.2d 762. 

86. U.S.—Alexander v. Toungr, su¬ 
pra. 

87. Pa.—National Surety Corp. v. 
Xulton, 56 Pa.Dist. & Co. 149. 

50 C.J. p 22 note 67. 

88. Vt.—^Peake v. Dorwln, 25 Vt. 
28. 

89. Me.—^Hughes v. Ldttlefield, 18 
He. 400. 

9a U.Sw—^A. & R. Realty Co. v. 
Northwestern Mut. Life Ins. Co., 
C.<lA.Mo.. 96 P.2d 703. 

Pa,—^First Nat. Bank & Trust Co. 
of Ford City v. Stolar, 197 A- 499, 
130 ]Pa.Super. 480. 

Wash.—Alaska Pac. Salmon Co. v- 


Matthewson, 101 P.2d 606, 3 Wash. 
2d 560. 

60 C.J. p 22 note 61. 

91. Tex.—Neyland v. Lanier, Clv. 
App.. 273 S.W. 1022. 

60 C.J. p 22 note 62. 

92. Mass.—^Durfee v. Kelly, 117 N. 
E. 907, 228 Mass. 571. 

60 C.J. p 22 note 63. 

93. Ga.—^Lumpkin County Bank v. 
JTustus, 103 S.E. 794, 150 Ga. 286. 

60 C.J. p 22 notes 64. 68 [a]. 
Bvidence of existence of relationship 
see supra § 12. 

Notloe not shown 
Where owner of lot In which mort- 
gagor had only a leasehold interest 
conveyed lot to mortgagor under ar- 
rangement for reconveyance subject 
to trust deed so that mortgagor 
could procure a loan, recording of 
reconveyance several months after 
mortgagee had recorded trust deed 
was not constructive notice to mort¬ 
gagee of arrangement under which 
owner claimed to be surety, with 
respect to mortgagee’s rights against 
owner.—A. & R. Realty Co. v. North- 
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Western Mut. Life Ins. Co., C.C.A. 
Mo., 95 F.2d 703. 

94. Tenn.—Gllman ▼. Kibler, 6 
Humphr. 19. 

95. Tenn.—Gilman v. Blibler, supra. 

96. Mich.—Smlth v. Shelden, 35 
Mich. 42. 24 Am.R. 629. 

60 C.J. (P 22 note 68. 

97. Mass.—Jennings v. Moore. 75 N. 
E. 214, 189 Mass. 197. 

Pa.—<5oppiig Juris clted in First Nat. 
Bank & Trust Co. of Ford City v. 
Stolar, 197 A. 499. 502. 130 Pa. 
Super. 480. 

Tex.—Guaranty State Bank of New 
Braunfels v. Kuehier. Civ.App., 114 
S.W.2d 622, error refused. 

60 C.J. p 22 note 69. 

m New Jersey 

(1) If a creditor knows that one 
Jolnt debtor is primarily liable for 
the entlre debt. in equity the rela¬ 
tionship of Principal and surety ex- 
ists,—^Taylor v. Shute, 39 A. 663, 61 
N.J.Law 266—Reinfeld v, Fidelity 
Union Trust Co.. 198 A. 220. 123 N. 
jjmq, 428, affirmed 5 A.2d 699, 126 
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or before the act occurs in respect of which the 
surety claims protection.®^ Tbere are, however, 
some early cases to the contrary,®® based in some 
instances on the rule against parol evidence to con- 
tradict a written instrument, as discussed in Evi¬ 
dence § 985, or on the estoppel arising from the 
execution of an instrument under seal.^ 

By way of exception to the general rule, it has 
been held that, where several persons sign an obli- 
gation in which they jointly and severally promise 
“as principals,” each is estopped to prove that he 
signed only as surety and that the creditor had 
knowledge thereof.® However, on the other hand, 
it has been held that, where the fact that two 
debtors, as between themselves, are principal and 
surety is known to the creditor, he is bound to re¬ 
spect the relationship, even though, by the terms of 
the security held by him, the real surety occupies 
the position of principal.® 

Sufficiency of knowledge, Where the creditor 
has knowledge of such facts as would put a rea- 
sonably prudent man on an inquiry which, if fol- 
lowed up, would presumably have resulted in knowl¬ 
edge of suretyship, he is chargeable with notice 
thereof,^ although he did not act in bad faith in 
not making an inquiry.® However, knowledge that 
one person is the principal, and others who appear 
as such in the instrument are sureties, is not shown 
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by the mere fact that the former paid the interest 
on the debt.® 

§ 33. Express Coiiaact in General 

No particuFar form or expression ' Is necessary to 
create a contract of suretyship, provided the language 
used is definite and certain and shows an Intention to 
create the relationship. 

No particular form of contract is necessary to 
create a contract of suretyship.*^ The relationship 
may be created by written correspondence,® or in 
the form of a bond as collateral to the bond and 
mortgage of another.'® Likewise, it is not necessary 
that any particular forms or expressions of lan¬ 
guage be used,^® or that the instrument specify the 
relationship,^! since, in determining whether the 
contract is one of suretyship, the courts will con- 
sider the substance rather than the form of the 
contract and provided the nature, character, and 
extent of the obligation are described in certain and 
definite language,!® any language or expression is 
sufficient which, by general rules of construction, 
shows an intention of the parties to create the 
relationship 

Mere willingness. A contract of suretyship does 
not arise from a writing in which the signer merely 
expresses his willingness to stand security for an- 
other person to whom credit is subsequently ex- 


347—Slatofl v. Tbeurich, 199 
A. 49. 123 693. 

(2) One contractlng' cls prindpal, 
who Is In fact a surety. cannot. In 
a law court. claim prlvllegres belongr- 
Ingr to a surety.—^Rosenstein v. Bos- 
ensteln, 186 A. 368. 116 N.J.Law 517 
—^Taylor v. fihute, supra—Anthony 
V. Fritts, 46 lTiJ.Law 1—Pentard v. 
Davls. 21 N-.J.Law 632, 47 Ain.D. 172 
—^Blorman v. Westcliff Co., 170 A. 
251. 12 N.J.Misc. 266—Hunt v. Gor- 
enbergr. 165 A. 881, 9 N.J.Mlsc. 463. 

98. Mlch.—fimith v. Shelden. 35 
Hich. 42. 24 Am-B. 629. 

50 C.J. p 23 note 70. 

99. Oal.—Califomia Nat. Bank v. 
Glnty. 41 P. 38, 108 Cal. 148. 

50 C.J. p 23 note 71. 

1. Idiss.—Wlllls V. Ives, 9 Mlss. 307. 
50 C.J. p 23 note 73. 

2. m.—Chandler v. Chandler. 63 N. 
B.2d 272. 326 111.App. 670. 

50 C.J. p 23 note 74. 

3- HL—Hull V. Peer. 27 HI, 812. 

50 C.J. p 23 note 75. 

4. Minn.—^Puller v. Quesnel. 66 N. 
W. 634. 63 Hinn. 302. 

50 C.J. p 23 note 76. 

5. Minn.—Fuller v. Quesnel. supra. 

6. Tex.—CofBn Lioomis, ClvApp., 

41 aw. 611. 


7. Ga.—W. T. Bawlelgh Co. v. Ov- 
erstreet, 32 aB.2d 574. 71 GaApp. 
873. 

Wash.—Amalgamated Gold Mines Co. 

V. Ridgrely. 170 P. 366, 100 Wash. 
99. 

& Pa,—^Allison v. Wood, 23 A. 669. 

147 Pa. 197, 30 Am.S.B. 726. 

50 C.J. p 24 note 87. 

9. N.T.—New York Mut Life Ins. 
Co. V. U, S. Hotel Co.. 144 N.T.S. 
476. 82 Misc. 632. 

10- Ga.—W. T. Bawleigrh Co. v. Ov- 
erstreet, 82 S.H.2d 674, 71 GaApp. 
873. 

N.Y.—Greneral Phoenix Corp. v. Ca- 
bot, 89 N.E.2d 238, 300 N.Y. 87. 

50 C.J. p 23 note 81. 

11- Ind.T.—^Taylor v. Acom, 45 S. 

W. 130, 1 Ind.T. 436. 

50 C.J. p 23 note 82. 

la Ga—W. T. Bawleigrh Co. v. Ov- 
erstreet 32 S.B.2d 674, 71 GaApp. 
873. 

50 C.J. p 23 note 83. 

13. La—Carruth v. Port Hudson 
Oil Dev. Co.. 105 So. 302. 169 La 
236. 

50 C.J. p 23 note 84. 

Xnunaterlal errors 

Surety on bond glven for perform- 
ance of cpntract for purchase of oil 
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bumer was held liable on principales 
defaidt. although bond recited er- 
roneous amount of purchase price, 
where error was immaterial and did 
not affect substantial rigrhts of par¬ 
ties or meaningr of contract as evi- 
denced by bond.—J. J. Tyrrell Co. of 
Boston V. Allen, 194 N.E. 661, 289 
Mass. 570. 

Contract held not Indefinite 
Pa—^Thommen v. Aldine Trust Co., 
163 A 750. 302 Pa 409. 

14. Qa—W. T. Bawleigrh Co. v. Ov- 
erstreet, 32 S.E.2d 674, 71 GaApp. 
873—Watkins Medical Co. v. Mar- 
bach, 93 S.E. 270, 20 GaApp. 691. 
N.Y.—General Phoenix Corp. v. Csl- 
bot, 89 N.E.2d 238, 300 N.Y. 87. 

50 C.J. p 24 note 85. 

Writing* held contract of suretyship 
Contract whereby principal and 
sureties agrreed to pay for groods that 
should be furnished to principal by 
another was one of suretyship.—J. 
B. Watkins Co. v. Brewer, 36 S.E.2d 
442, 73 GaApp. 331. 

Variance of two days In date of 
note and as stated in bond securlng 
payment was not of sufficient im- 
portance to affect suret 3 r*s obliga¬ 
tion.—Grinnell Realty Co. v. Gener¬ 
al Casualty & Surety Co., 234 N.W. 
125. 263 Mlch. 16. 
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tended;^® nor does it arise from an intention, and 
an unsuccessful attempt, to become a surety.i® 

Necessity of wrUing, In some jurisdictions a 
contract of suretyship is required to be in writing,^*^ 
and a mere verbal assurance that the obligation of 
another will be paid does not render a party liable 
as a surety.i® 

Bilis and notes. The relationship of principal and 
surety may be established by a bili or a note.^® 
Generally the relationship is established by adding 
the word “surety’20 or some equivalent expression^i 
to the signature, either on the face or on the back 
of the bili or the note. The relationship may be 
created by the addition of words indicating that 
it was intended as collateral security.®^ 

§ 34. -Different Instruments 

While a surety Is generally bound with his principal 
In the same instrument, there Is nothing In law which 
prevents hlm from becoming bound as surety in a sepa¬ 
rate Instrument. 

While ordinarily there is an identity of obligation, 
as discussed infra § 92, this does not necessarily 
mean identity of instrument,'23 and, while a surety 
is usually bound with his principal by the same in¬ 
strument,there is nothing in law which prevents 
him from becoming bound as surety in a separate 
instrument,25 subsequent in time,26 or on a new 
cansideration.27 


§ 35 . - Qualification of Liability 

It Is not necessary that the obllgatlons of the princi¬ 
pal and the surety be equal and ordinarily the surety 
may fix the precise terms and oonditions on which he 
I is wllllng to become a surety. 

Although as a general rule the surety^s liability is 
the same as that of the principal, and cannot be 
greater than that of the principal, either as to 
amount or as to the burdensome character of the 
conditions, it is not necessary that the obligations 
of the principal and surety be equal,28 and a lack of 
coincidence between the obligation assumed by the 
principal and that assumed by the surety does not 
render the obligation of the latter invalid.29 Or¬ 
dinarily, the surety may fix the precise terms on 
which he is willing to become a surety,®® and may 
qualify his liability by limiting the amount for 
which he can be held liable,® i or he may be surety 
for the perforraance of a part only of what the 
principal is obligated to do.®® However, the surety 
has no right to contract for the abridgement of any 
right to enforce such liability as may accrue under 
the contract.®® Likewise, the affixing of a certain 
amount between the signature and seal of a surety 
will not limit his liability as expressed and fixed in 
the body of the bond;®^ and he cannot limit his 
liability on a written obligation by a parol agree-. 
ment.®5 


15. Ga.—Teasley v. Ilay. 72 S.E. 
43» 9 GcuApp. 649. 

16. Miss.—^Matthews v. Millsaps, 68 
Miss. 664. 

17- L»a.—Gulf Refinlng- Co. v. Loeb, 
App.» 195 So. 848. 

Necessity of writlng grenerally see 
Frands» Statute of S§ 12-31. 

18. loL —Gulf Reflninff Co. v. L>oeb, 
supra. 

19. Cal.—^National Bank of Com- 
merce of San Diesro v. Schlrm. 86 
'P. 981» 983, 3 CalJVpp. 696. 

Sa Ind.—PhilUps V. Cox. 61 Ind. 
846. 

8 C.J. p 72 note 63. 

21. Ga.—^Mclntyre v. Moore, 31 S.E. 
144. 106 Ga. 112. 

8 C. J. p 72 note 64. 

Particnlar words lield to oonsiitate 
. eoatraot of snretyslilp 
An indopsement of a note» **I here- 
by sruarantee the payment of the 
wlthin note. Waavlng- notlce of pro- 
test and demand of pasanent,** is a 
contract of suretyship.—VThlte- 
house's Estate, 18 PaJ>ist. ^ Co. 
668 . 

22. Oal.—^National Bank of Com- 
merce ▼. Schirm, 86 P. 981, 3 Cal. 
App. 696. 

60 C.J. p 24 note 88. 
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23. Eel.—Corpus Jaxls olted In W. 
T. Rawleigh Oo. v. Warrlngton, 
199 A. 666, 668, 9 W.W.Harr. 366. 
Ga,—^HcKibben v. Maeon Fourth Nat. 
Bank, 122 8.E. 891» 32 Ga.App. 222. 

2t Del.— W. T. Rawlelgrh Co. v. 
Warrlngton, 199 A. 666, 9 W.W. 
Harr. 366. 

50 C.J. p 24 note 94. 

25. Del.—Corpus JUrls clted in W. 
T. Bawleig^h Co. v. Warrington, 
199 A. 666, 668, 9 W.W.Harr. 366. 

Bly.—^Dorman v. Carnes» 96 S.W.2d 
869» 265 E:y. 361. 

Tex.—Corpus Jozls olted In Williams 
V. National Bank of Commerce, 
Civ.App., 62 S.W.2d 1108, 1110, 

reversed on other grounds Na¬ 
tional Bank of Commerce v. Wil¬ 
liams, 84 S.W.2d 691, 125 Tex. 619. 
60 C.J. p 24 note 95. 

Cosureties by different Instruments 
see infra § 345. 

26. Ga.—^McEibben v. Fourth Nat. 
Bank» 122 S.E. 891, 32 Ga.App. 222. 

Pa.—Westinghouse Electric, etc., Co. 
V. Wilson, 63 Pa.Buper. 294. 

27. Del.—Corpus Jttrls dted In W. 
T. Bawleish Co. v. Warrington, 
199 A. 666. 668» 9 W.W.Ham 366. 

Pa.—Westingrhouse Electric» etc., Co. 
V. Wilson, 63 Pa.Super. 294. 

5 ^ 


28L TJ.S.—^New Amsterdam Oasualty^ 
Co. r. W. T. Taylor Constr. Co., 
CCA-Ala., 12 P.2d 972. 

50 C.J. p 24 note 1. 

29.. Phlllppine.—^Poblete y. I^o, Singr-. 
co, 44 Phlllppine 369. 

30- Okl.—Fldelity & Deposit Co. of- 
Maryland v. United Btates Fldel¬ 
ity & Guaranty Co., 64 P.2d 672, 
179 Okl. 174. 

60 C.J. p 24 note 3. 

31. Mont.—^Butte y. Cohep, 24 Pi 
206, 9 Mont. 435. 

50 C.J. rp 24 note 4. 

32. U.S.—New Amsterdam. CasuaJty- 
Co. V. W. T. Taylor Constr. Co.. 
C.C.A.Ala.. 12 P.2d 972. 

33. Okl.—Fldelity & Deposit Co. of' 
Maryland v. United States Fidei-, 
ity & Guaranty Cq., 64 P.2d 672, 
179 Okl. 174. 

34. Idaho.—Danfi^ v, liievy, 1 Idaho, 
722. 

35- Pa.—Ih re Waber^s Estate» 20» 
Pa.Dist. & Co, 647; afflrmed 177' 
A. 61, 317 Pa- 497? 

60 C.J, p 24 note 7; 

Parol evldence to contradlct writteor 
contract of suretyship gezke^l 5 r- 
see EvidencQ 907. 
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§ 36. -Agreement to Become Surety 

Although an agreement to become a surety does not 
make the promisor a surety, If he faiis to become a 
surety as agreed, and the agreement has been relfed on, 
he may be held liable for a breach of hfs contract, to 
the same extent as though he had become surety. 

A contract to pay another to become surety or 
to lend one his credit is not unlawful,36 and is 
based on a sufficient consideration.^'^ Accordingly, 
a contract to become surety is binding on the promis- 
ing surety, although the obligation between the 
Principal and the creditor is not complete in minor 
details,®^ or does not absolutely conform to the 
agreement to become a surety.39 If such an agree¬ 
ment is entered into by an unauthorized agent, 
the surety’s subsequent signing of the instrument 
constitutes a ratification of the agreement. 

Operation and cffect, Although an agreement to 
become a surety does not make the promisor a 
surety,^! it is the duty of the promisor to become 
a surety in compliance with its terms,^2 and he is 
not released therefrom by the other party’s failure 
to make a formal demand that he sign the obliga- 
tion.43 If he faiis to become a surety as agreed 
and the agreement has been relied on, he cannot 
repudiate the contract,and he may be held liable 
for a breach of his contract, to the same extent as 
though he had become surety and it has been 
held that such an agreement may be enforced by the 
creditor, even though he was ignorant of it at the 
time it was made.^® However, a person who ac- 
tually has not become a surety, although he has 
agreed to do so, cannot be made liable by the false 
and fraudulent representation of an agent, without 
authority, that he has become such surety.^^ 


' Agreement to dcliver new bond, Where a surety 
agrees to deliver a new bond on the retum of the 
old one, the surety would be liable following the 
obligee^s surrender of the old bond, even though it 
has not issued a new one at the time of the prin- 
cipars defaultj^S since the execution of the new 
bond would be merely putting in written form that 
which has already been agreed on.'^^ 

Covenant to relieve one who is surety by becom- 
ing a surety in his stead may be sued on, in an action 
of covenant, in the name of such surcty.69 

§ 37. - Statutory Requirements in Gen¬ 

eral 

A suret^''8 obligation Is not renderecf invalid by rea- 
son of the fact that a bond given by him does not con. 
form to the statute under which it is given, or that the 
statute may be unconstitutional, since it may be good as 
against him, as a common-law bond, if voluntarily given. 

A surety*s obligation is not rendered invalid by 
reason of the fact that a bond given by him does 
not conform to the statute under which it is 
given,51 or that the statute may be unconstitu¬ 
tional,52 since it may be good as against him, as 
a common-law bond, if voluntarily given.58 A 
surety may be held liable on his obligation, although 
the statute is violated, by the naming of a wrong 
obligee,54 or by making the bond joint only, and not 
joint and several;55 or by providing for a larger^e 
■ or smaller®*^ penalty than the statute provides; or 
by adding a condition not specifically named in the 
statute ;58 or by not taking security in addition to 
the sureties.59 Where it is required that a certain 
number of sureties shall sign the bond, if fewer 
than that number voluntarily and knowingly sign, 


36. Ky.—Givens v. Gridloy, 106 S.W. 
1192, 32 Ky.L. 825. 

37. Ky.—Givens v. Gridley, supra. 

38. lowa.—Kladivo v. Melberg, 227 
N.W. 833, 210 lowa 306. 

SetailB Implied 

Where defendant agreed to sign 
his son's note if pl€LintifE would sign 
such note, agreement that reasona- 
ble time and reasonable rate of in- 
terest were to be settled on by son 
was implied.—^Kladivo v. Melberg. 
supra. 

39. Ind.—Webster v. Smlth, 30 N.E. 
139. 4 lnd.App. 44. 

Pa.—^Mann v. McDowell, 8 Pa. 357, 
45 Am.D. 649. 

40. Ind.—Alles v. Miller, lOO N.B. 
475, 52 Ind.App. 280. 

41. Del.—^Rice v. Moore, 1 Del. 452. 
50 C.J. p 25 note 13. 

42. Ind.—Webster v. Smith, 30 N.E. 
139, 4 IndA.pp. 44. 


Pa.—Donaldson v. Hartford Acc., 
etc., Co., 112 A. 662, 269 Pa. 466. 

43. Ind.—Webster v. Smith, 30 N. 
B. 139, 4 Ind.App. 44. 

44- lowa.—Kladivo v. Melberg, 227 
N.W. 833, 210 lowa 306. 

45- lowa—^Kladivo v. Melberg, su¬ 
pra 

50 0.1. p 25 note 16. 

46. La—^McKerall v. McMillan, 9 
Rob. 19. 

47. Ind.—Hayes v. Burkam, 94 Ind. 
311. 

48. Pa—^Donaldson v. Hartford Ac¬ 
cident, etc., Co., 112 A. 662, 369 
Pa 456. 

49. Pa—^Donaldson v. Hartford Ac¬ 
cident, etc., Co., supra. 

50. Pa—^Plinn v. McGonlgle. 9 
Watts. & S. 76. 

51. Neb.—Riggs v. Miller, 62 N.W. 
567, 34 Neb. 666. 

50 C.J. p 25 note 23. 
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152. La—^Bradford v. Skillman, 6 
Mart,N.S., 123. 

53. Ga—Stephens v. Crawford, 3 
Ga 499. 

50 C.J. p 25 note 25. 

54- Wash.—^Pacific Bridge Co. v. U. 
S. PideKty, etc., Co., 73 P. 772, 33 
Wash. 47. 

50 C.jr. p 25 note 27. 

55. Pia—^Baars v. Gordon, 21 Fla. 
25. 

56. N.C.—^Henderson v. Matlock, 9 
N.O. 366. 

57. Ind.—Carver v. Carver, 77 Ind. 
498. 

58. U.S.—Chadwick v, U. -S., O.C. 
Mass., 3 F. 750. 

59. XT.S.—^Joyce v. Auten, Ohio, 21 
S.Ct. 227, 179 U.S. 691, 46 LJBld. 
332. 

lowa—State v. Wiley, 15 lowa 166. 
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they will be bound,®® unless, in the absence of 
waiver, the statutory requirement is mandatory,®^ 
or unless they sign on condition that the required 
number shall sign.®^ 

§ 38. Implied or Quasi Contract in General 

Whi{e an obifgation fn suretyship wilf not be impUed, 
a form of suretyship, known as ‘Mnvoiuntary suretyship/' 
may arise, without any contract being expressed in posi¬ 
tive terms of suretyship, or any actuaf intent to form 
that relatlonship. 

While an obligation in suretyship will not be im- 
piied and never arises by act of the parties except 
by express contract,®® a form of suretyship, known 
as "involuntary suretyship,** may arise, without any 
contract being expressed in positive terms of surety¬ 
ship, or any actual intent to form that relationship, 
out of a contract whose chief object is to accomplish 
some purpose other than that of becoming liable for 
the debt, default, or miscarriage of another, but 
which, by implication of law incidentally, has that 
effect, by reason of the position which the parties 
have assumed toward each other or toward the 
property out of which the debt or obligation due to 
the obligee is paid;®^ and, where the relationship 
so results, it is immaterial that it does not appear 
on the face of the transaction.®® This form of 
suretyship may arise out of an implied paroi agree- 
ment between the parties,®® or it may arise between 
obligors on different Instruments or obligations,®"^ 


unless the undertakings are entirely separate and 
independent.®® However, a person who promises 
as Principal to pay to a creditor a definite sum does 
not become a surety as to an indebtedness of a 
third person included in that sum.®® 

An indorser of a negotiable instrument, except 
an indorser “without recourse,** may be liable as a 
surety J® 

Surety of ageni^ acting within the scope of his 
authority, may be considered the surety of the prin- 
cipal.7i 

§ 39. — By Execution of Joint Obligation 

When two or more persons enter Into a Joint obll- 
gatlon, as between themselves, each Is a principal for 
his proportionate share of the debt or obligation, and a 
surety as to the shares or acts of the others, but as far 
as the creditor is concerned, each obligor is a principai 
as to the whole of the debt or obligation. 

Where two or more persons enter into a joint 
obligation, as between themselves, each is a prin¬ 
cipal for his proportionate share of the debt or 
obligation, or so far as his own acts are concerned, 
and a surety as to the shares or acts of the others.*^® 
In this class of cases, however, as far as the creditor 
or obligee is concerned, each obligor is a principal 
as to the whole of the debt or obligation,^® and the 
suretyship cannot be imposed on the creditor or 
obligee, without his consent, so as to affect his 
rights.’^^ 


ea Neb.—Gray v. Norfolk School 
Dist., 63 N.W. 377, 35 Neb. 438. 

50 C.J. p 35 note 33. 

61. Neb.—Cutler v. Roberts. 7 Neb. 
4, 29 Am.R. 371. 

62. Tex.—^Reynolds v. X>echaums, 24 
Tex. 174, 76 Am.D. 101. 

63. Ohio.—Gholson v. «Savln, 31 N.B. 
2d 858, 137 Ohlo St. 551. 139 A.LuR. 

75. 

Tex.—Chickasaw Lumber Co. v. 
Blanke, C?iv.App.. 185 S.W.2d 140, 
refused for want of merit. 

64. G-a.—Holton v. Smith, 163 S.E. 
516, 44 Ga.App. 832. 

N.Y.—DuPort V. First Nat. Bank of 
Glens Falis. 29 N.Y.S.2d 729, 262 
App.IMv. 267, motion denled 30 
N.T.S,2d 695, 262 App.Div. 978, re- 
versed on other ^ounds 43 N.E. 
2d 34. 288 N.T. 261. 

Ohio.—Gholson v. Savin, 31 N.E.2d 
858, 137 Ohio St. 651', 139 A.L,.R. 

76. 

50 C.J. p 25 note 38. 

65- Ala.—Tennessee-Hermitagre Nat. 
Bank v. Hagan, 119 So. 4, 218 Ala. 
390. 

50 C.J. p 26 note 39. 

66. Wash.—^Amal gazna.t ed Gold 
Mhies Co. V. Ridgely, i70 P. 355, 
100 Wash. 99. 


! As not within statute of frauds see 
I Frauds, Statute of S§ 1®, 229. 

67. Del.—Corpus Juris cited Iu W. 
T. Rawleigh Co. v. Wairington, 199 
A. 666, 668, 9 W.W.Harr. 366. 

60 C.J, p 26 note 41. 

68- Pa.—^Tracy v. Pomeroy, 13 A. 

614, 120 Pa. 14. 

60 C.j. p 26 note 42. 

69. Ohio.—^Brown v. Glnn, 21 Ohio 
Cir,Ct,N.S., 85. 

60 C.J. p 26 note 43. 

7a Ind.—Ohio Thresher, etc., Co. v. 

Hensel, 36 N.E. 716, 9 Ind.App. 328. 
La.—^Drew v. Robertson, 2 La.Ann. 
692. 

Tenn.—^Bryant v. Rudisell, 4 Heisk. 

666 . 

Tex,—Early v, Chamberlain, 1 Tex. 
App.Civ.Cas. § 920. 

Indorser h^d not surety under 
statute authorizingr a surety to maln- 
tain an action against his principal 
to obtain indemnlty against the debt 
or liability for which he is bound, 
before It is due, whenever any 
grounda for attachment exlst.—^Rice 
V. Dorrlan. 22 &.W. 213, 67 Ark. 641. 

71- Ala.—Eckford v. Wood, 6 Ala. 
136. 

50 C.J. p 26 note 44. 
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Execution of suretyship contract by 
agent see infra § 61. 

72. XT.S.—Sauder v. DIttmar, C.GA. 

Kan., 118 F.2d 624. 

Ga.—^Holton v. Smith, 163 S.B. 616, 
44 Ga.App. 832. 

Mo.—^Reissaus v. White, 106 S.W. 

603, 128 Mo.App. 135. 

60 C.J. p 26 note 46. 

73- U.S.—Sauder v. Dittmar, C.CA. 

Ean., 118 F.2d 624. 

Ga.—^Holton v. Smith, 163 S.E. 616, 

44 Ga.App. 832. 

111.—Chandler v. Chandler, 63 N.E. 

2d 272, 326 Dl.App. 670. 
lowa.—^Fitzgerald v. Nolan, 71 N.W. 
224, 102 lowa 283. 

!nie only contract implied from 
unq.ua3ifled signatores is the ordi- 
nary contract and relation of par¬ 
ties as shown by the position of the 
signature. 

Ga.—^Rlch V. Warren, 69 S.B. 673, 135 
Ga. 894. 

Mo.—^Hardester v. Tate, 85 MoA.pp. 
624. 

74t. U.S.—Sauder v. Dittmar, C.C.A. 

BZan., 118 P.2d 624. 

Gia.—Wllson v. Kurfees, 166 SwB. 30, 

45 Ga.Aipp. 824. 

60 C.J. p 26 note 48. 
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§ 40. -By Assumption of Indebtedness 

A common Inslance of Invoruntary suretyship, at 
least as between the Principal and surety themselves, 
occurs where one party to a contract, as a part of the 
agreement, assumes an indebtedness owing by the other 
to a third person, the one assuming the Indebtedness 
becoming the Principal, and the former debtor a surety. 

A common instance of involuntary suretyship, at 
least as between the principal and surety them¬ 
selves, occurs where one party to a contract, as a 
part of the agreement, assumes an indebtedness ow¬ 
ing by the other to a third person, the one assum¬ 
ing the indebtedness becoming the principal, and 
the former debtor a surety.*^® Accordingly, as dis-' 
cussed in Mortgages § 416, where a purchaser of 
mortgaged land assumes and agrees to pay the mort- 
gage debt, he becomes the principal debtor, and the 
mortgagor or grantor occupies the position of a 
surety; and, as discussed in Partnership § 264, 
where, on the dissolution of a firm or a change in 
the membership, the continuing partners or new 
firm assumes the firm debts, those who assume the 
debts are, as among themselves, the principal debtor 
and the retiring partners are regarded as sureties. 


As to creditor. Even though the creditor is not a 
party to the agreement,*^® it is made for his benefit 
and he is impliedly included as within the privity 
thereof,77 and, if he accepts such agreement, he is 
bound to observe and respect the relationship of 
principal and surety arising therefrom,'^^ unless it 
is otherwise specially contracted by the parties.79 

§ 41. - By Mortgage or Pledge 

A common instance of real suretyship, under which 
property mortgaged or pledged is sald to stand as sure¬ 
ty, and the surety held llable as such oniy to the extern 
of the property mortgaged or pledged, arises where prop. 
erty is mortgaged, without personal llability, to secure 
the debt or obligation of another, or where It Is pledged 
for the same purpose. 

A common instance of real suretyship, under 
which property mortgaged or pledged is said to 
stand as surety,*® and the surety held liable as' such 
only to the extent of the property mortgaged or 
pledged,*! arises where property is mortgaged, with¬ 
out personal liability, to secure the debt or obligation 
of another,*2 or where it is pledged for the same 
purpose.** The extent of the interest of the surety 


75. TJ.S.—Sauder v. Bittmar, C.C.A. 
Kan., 118 P.2d 534. 

Cal.—^Everts v. Matteson, 132 P.2d 
476, 21 Cal.2d 487. 

Ind.—Williams v. Boyd, 76 Ind. 286. 
lowa.—Corpus Jnxls guoted Ixi Mc- 
Key-Pansher Co. v. Kowen, 6 N. 
W.2d 911, 232 lowa 660. 

Kan.—Corpus Jorls dtad In Federal 
Land Bank of Wichita v. Butz, 
135 P.2d 883, 886, 156 Kan. 662. 
Olilo.—Crholson V. Savin, 31 N‘.B.2d 
858, 137 Ohio St. 651, 139 A.L.II. 

76. 

N.T.—Colgrove v. Tallman, 67 N.T. 
95, 23 Am.B. 90. 

Okl.—Corpus Juris q.not6d in Ameri¬ 
can Liberty Life Ins. Co. v. Baird, 
67 P.2d 829, 831, 176 Okl. 132. 

Or.—Corpus Jiirls oited in Walln v. 
Toung-, 180 P.2d 635, 539. 181 Or. 
185—Hurst V. Merrlfleld, 23 P.2d 
124, 144 Or. 78. 

Pa.—Campbell v. Floyd, 26 A. 1033, 
153 Pa. 84. 

R.I.—^Industrial Trust Co. v. Gold¬ 
man. 193 A. 852, 59 B.L 11. 112 A. 
L.K. 1313. 

Tex.—Wllson v. J. W. Crowdus Drug 
Co., Com.App., 222 S.W. 223— 
Meler v. Servicse Corporation of 
17ational Ass'n of Credit Men, Civ. 
App., 129 S.W.2d 590, error dls- 
mlssed, Judgment correct—^Trimble 
V. Whltson, Civ.App., 77 S.W.2d 
899—Corpus Jtiris dted in Love- 
less V. Temple Trust Co., Civ.App., 
59 S.W.2d 883. 

TJtali.—Kennedy v. Grlfflth, 95 P. 

2d 752, 98 Utali 183. 

Wls.—Gates v. Huglies, 44 Wls. 332. 
50 C.J. p 27 note 50. 


76, Mo.—Citlzens’ Bank v. Douff- 
lass, 161 S.W. 601, 178 Mo.App. 664. 

Wis.—^Panning- v. Murphy, 106 N.W. 
1056, 126 Wis. 538, 110 Am.S.R. 
946, 4 L.ILA.,K.S., 666, 5 AniLCas. 
435. 

77. lowa,—^MaJanaphy v. Fuller, 

etc., Mfff. Co., 101 N.W. 640, 126 
lowa 719, 106 Am.S.R. 332. 

50 C.J. p 27 note 54. 

7a Kan.—^Federal Land Bank of 
Wichita V. Butz. 136 P.2d 883, 156 
Elan. 662. 

Mich.—Walter A. Wood Mowingr, 
etc., Mach. Co. v. Oliver, 61 K.W. 
607, 103 Mich. 326-^mith v. Shel- 
den, 35 Mich. 42, 24 Am.B. 529. 

N.T.—Colgrovo V. Tallman, 67 N.T. 
95, 23 Am.B. 90. 

Ohio.—Gholson r. Savin, 81 N.B.2d 
858, 137 Ohio St 651, 139 A.L.B. 
75. 

Or.—Hurst v. Merrlfleld, 23 P.2d 124, 
144 Or. 78. 

Wls.—Gates v. Hug:hes, 44 Wls. 382. 

50 C.J. p 27 note 56. 

79- Tex.—Wllson v. J. W. Crowdus 
I>rugr Co., Com.App., 222 S.W, 223. 

80. lowa.— Corpus Juris qnoted in 
First V. Byme, 28 2Sr.W.2d 609, 612, 
238 lowa 712. 

50 C.J. p 27 note 60. 

81 . lowa.— Corpus Juris guoted in 
First V. Byrne, 28 N.W.2d 609, 612, 
238 lowa 712. 

50 C.J. p 27 notes 62, 63. 

82 . lowa.— Corpus Juris q.uoted fia 
First V. Byme, 28 N.W.2d 609, 612, 
513, 238 lowa 712, 172 A.L.R. 1072. 
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Okl.—^Foster v. First Hat Bank & 
Trust Co, of Tulsa, 66 P.2d 79, 179 
Okl, 496. 

50 C.J. p 27 note 62. 

Jolnt inortgasre 

(1) Jolnt mortgrasre to secure the 
separate debts of the mortgagrors 
makes each a principal as to his 
debt, and a surety as to the debts of 
the others.—^Van Rensselaer v. Akin, 
22 Wend., H.Y., 649. 

(2) Where two jolnt owners con- 
vey property to secure debt of one, 
the other becomes surety for debt 
to extent of value of his Interest in 
property.—American Trust Co. v. 
Waddle, 36 S.W.2d 894, 162 Tenn. 412. 

83. TJ.S.—^Howard Johnson, Inc., of 
Fla. V. Tucker, C.C.A.Fla., 167 F. 
2d 969—^Epsteln v. Goldsteln, C. 
C.AN.T., 118 F.2d 73. 

Ind.—Owen County State Bank v. 

Guard, 26 N’.E.2d 395, 217 Ind. 75. 
H.Y.—^Rutherford Nat. Bank v. Man- 
nlello, 271 N.Y.S. 69, 240 App.Dlv. 
506, afllrmed 195 N.E. 203, 266 N. 
Y. 668. 

50 C.J. p 27 note 63. 

Fledjor held not volunteer 
Where plaintlfC placed stocks and 
money in the hands of a broker at 
the recLuest of defendants, ivho were 
dealingr wlth broker in purchase of 
stocks on margrin, to aid defendants 
In meetln^r brokei^s demands for 
more margrin, plaintlfC was not a 
mere ‘.*volunteer/* so as to prevent 
recovery from defendants for loss of 
the stocks and money.—Bamler v. 
Baine, 61 N.B.2d 885, 114 IndJLpp. 
534. 
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in the property is immaterial.84 

Where a prior mortgagee of land agrees to sub- 
ordinate his lien to that of a subsequent mortgage, 
he occupies the position of a real surety as to the 
indebtedness secured by such subsequent mort- 
gage.85 However, where a mortgage is given by a 
third party, and accepted by a grantor, as part of the 
initial payment of the grantee toward the purchase 
price of property, the relationship of principal and 
surety does not arise between the mortgagor and the 
grantee.^® Likewise, an assignee of an equitable 
mortgage given to secure an indorsement on a note 
executed in part pa 3 niient of the purchase price of 
lands on which a prior mortgage was given, who 
also holds a conveyance of the equity of redemption, 
does not stand in the position of surety for the mort¬ 
gage debt®'^ 

Partnership. A partner who mortgages his sepa¬ 
rate property to secure a firm debt has been held to 
be a surety,®® although there is authority to the con- 
trary.®® However, where a firm executes a mort¬ 
gage on property belonging to the firm and on the 
individual property of one of the partners, to secure 
a debt owing by the firm, the partner owning the 
individual property is not a surety as to the other 
partners, but a joint principal,'®'® although the firm 
gives the individual owner a certificate showing that 
the debt secured is a firm debt, and that the in¬ 
dividual property is merely used as collateral, and 
that the firm will protect him from loss.®i 


Pledgc of cusforneris securities, Where a broker 
pledges a customer^s securities for his own debts, 
such securities stand as surety for such debts,®2 but 
the customer himself, although he has authorized 
the pledge, is not a surety, since, if the security is 
insufficient, no personal liability attaches to him.®® 

Pledge of policy, The pledge of an Insurance 
policy, by insured, to secure a loan from insurer 
pursuant to the loan feature of the policy does not 
create a status of suretyship in favor of the bene- 
ficiary or assignee of the policy, where insurer 
deducts the value of the loan from the policy on 
the death of insured,*®^ unless the contract of in- 
siirance requires insured to obtain the consent of 
the beneficiary or assignee before pledging the 
policy.®® 

§ 42. Changes in Relationship 

The relationship of principai and surety may arise 
from a change In the relations of the parties to a con¬ 
tract. 

The relationship of principal and surety may 
arise from a change in the relations of the parties 
to a contract;®® and, even where there is already 
a contract of suretyship, a change in the relation 
of the parties may cause their respective liabilities, 
at least as between themselves, to be reversed.®'^ 

§ 43. - From Principal Debtor to Surety 

Where there is a contract of suretyship, a change 


Contract beUI not ImpossUUe of per- 
formance 

A contract by which defendants 
agreed to retnm stock deposited by 
plaintlff with a broker at defendants* 
request, to aid defendants in meetingr 
broker^s demand for more margrin, or 
to reimburse plaintilf, was not ren- 
dered imposslble of performance be- 
cause plaintiff thereby empowered 
broker to sell the stock, since de¬ 
fendants were then liable for reim- 
bursement.—^Damler v. Baine, supra. 

One who famishes coUateral as 
aoconuttodatlon to secure a locui of 
another stands in the relation of a 
surety to the one accommodated. 
Ind.—^Eberhart v. Bsnre-Shoemaker, 
Inc., 134 N.E. 227, 78 Ind.App. 668. 
Me,—^Matthews v. Matthews, 148 A- 
796, 128 Me. 495. 

Joint xaedgors 

Maker*s wife and father, each fur- 
nlshing: one half of oollaterals to se¬ 
cure loan to husband. were cosure- 
ties of husbazid*s notew—Matthews v. 
Matfhews, supra. 

Kraasaotion held not soxeiysliip 
Seller of fumiture to lessee of ho- 
tel who vested title to fumiture in 
lessee and took as security for pay- 


I ment thereof an assignment of lease 
I on the hotel was held not a surety 
I so as to be dlschargred by change in 
amount due under lease on ground 
that such alteration was without 
seller*s knowledge and consent.— 
Smith V. Thomsen, 48 P.2d 102, 8 
Oal.App.2d 603. 

Contract held not bailment 
Ind.—^Damler v. Baine, 61 NJ0L2d 
885, 114 IndLApp. 534. 

84b Mass.—^McBride v. Potter-Lov- 
ell Co., 47 N.B. 242. 169 Mass. 7, 
61 Am.SwR. 266. 

50 C.J. p 27 note 64. 

Property wrongfnUy pledged 

The relation between a bank and a 
trust became one of suretyship when 
bank leamed that certain bonds held 
by it as collateral security for the 
payment of a trustee's Individual 
indebtedness were daimed to be the 
property of the trust estate.—Du- 
Port V. First Nat. Bank of Glens 
JPalls, 29 N.T.S.2d 729, 262 App.Div. 
267, reversed on other groxmds 48 
N.B.2d 84, 288 N.T. 261—Duport v. 
^rst Nat. Banl^ 16 N.T.S.2d 372, 267 
AppJDiv. 693. ^ 

8S. Ala.—^Moses v. Horna Bldg., etc^, 
Assoc., 14 So. 412, 100 Ala. 466. 
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Conn.—Rowan v. Sharps Rifle Mfg. 
Co., 33 Conn. 1. 

86. Wis.—Kedinger v. Helsler. 272 
N.W. 372, 224 WIs. 388. 

87. N.Y.—^Ellsworth v. Lockwood, 
42 N.T. 89. 

88. N.T,—Averill v. Loucks. 6 Barb. 
470. 

89. N.J.—^Tiffany v. Crawford, 14 N. 

278. 

9a Ala.—Chandler v. Kyle, 67 So. 
476, 176 Ala. 184. 

91. Ala.—Chandler v. Kyle, supra 

92. TT.S.—Bobinson v. Roe, N.T., 233 
F. 936, 14 C.C.A 610, certiorari de- 
nied 37 &Ct. 15, 242 U.S. 630, 61 
Li.Bd. 636. 

93. U.S.—Bobinson v. Roe, supra. 

94. Okl.—Stevens v. Muskogee First 
Nkt. Bank, 246 P. 567, 117 Okl. 148. 

95. Okl.—Stevens v. Muskogee Birst 
Nat. Banl^ supra. 

96. U.S.—Vary v. Nort^ CLOAOch., 
6 F. 808. 

50 C.J. p 28 note 78. 

97- S.I>.—Helniich v. Mage^ 217 N. 

W. 631, 52 S.D. 371. 

50 C.J. p 28 note 79. 



§§ 43-45 


TBINCIPAL AND 8UBETT 


72 C.J.S. 


in the relatlonshlp of the parties may cause the Princi¬ 
pal to become the surety. 

Where there is a contract of suretyship, a change 
in the relationship of the parties may cause the 
Principal debtor to become the surety.®'^ Accord- 
ingly, where the surety, for a valuable considera- 
tion, agrees with the principal to pay the indebted- 
ness or perform the obligation, the principal be- 
comes the surety. 

§ 44. - From Surety to Principal 

A surety may become a principal by some new ar- 
rangement between himseif and the creditor, irrespec- 
tive of the principal debtor; or he may become a Princi¬ 
pal, at least as between himseif and the orlglnal Princi¬ 
pal, where he agrees, fer a valuable consideratlon, wlth 
the origlnal principal to pay the Indebtedness or to per¬ 
form the obligation. 

A surety may become a principal by some new 
arrangement between himseif and the creditor, ir- 
respective of the principal debtor.^ So, also, a 
surety becomes the principal, at least as between 
himseif and the original principal, where he agrees, 
for a valuable consideration, with the original prin¬ 
cipal to pay the indebtedness or to perform the 
obligation,® or where he takes indemnity against 
loss.® However, a surety does not become a prin¬ 
cipal, by consenting to a change in the original con¬ 
tract, wher^ he does not become a party to the con¬ 
tract or bind himseif beyond the obligation of his 
bond or by giving a new obligation to the creditor 
in place of the old one;^ or by reason of the 
maturity of the principal obligation;® or by reason 
of forbearance granted to him by the creditor or 
by making a payment and agreeing to an exten- 
sion;® or by a gift from the principal of a part of 
the proceeds of the note on which he is surety;® 


or by the application by the creditor of the proceeds 
of the note to some part of the obligation of the 
surety to the principal ;l® or by becoming a partner 
with his principal.^^ 

Joint debtors, Where one of two or more joint 
debtors undertakes to pay the entire indebtedness, 
he becomes the principal, and the remainder the 
sureties;^® or, if the surety receives part of the 
debt in money from the principal, they become joint 
debtors.i® 

Limitation of agreement. An agreement by a 
surety to be treated as a principal is not limited by 
another clause in which he consents to an exten- 
sion of the time of payment in such a manner as 
to restrict the right of the creditor, as against the 
surety, to one extension.^^ 

§ 45. - Notice to, and Acceptance by, 

Creditor 

Under some decisions the creditor is not bound to 
recognize the changed relationship uniess he assents 
thereto, whiie under others he Is obliged to respect the 
rights of the surety when the facts of the changed re- 
lationship are known to him. 

Although the creditor is not bound to respect a 
changed relationship where he is without notice, 
there is a lack of harmony in the decisions as to 
whether the creditor is compelled to recognize the 
changed relationship when informed of it.i® Under 
some decisions, the creditor is not bound to recog¬ 
nize the changed relationship, but may ignore it un¬ 
iess he assents thereto.^7 Accordingly, where one 
is a principal obligor, he cannot, witllout the con- 
sent of the creditor, transform the principal obliga¬ 
tion into an accessory one of suretyship.^® Under 


98. S.B.—Heliiricli v. Mairee» 217 N. 
W. 631, 62 S.D. 371. 

50 C.J. p 28 note 80. 

Zn law oourt 

One contractlng* as principal, who 
later becomes surety, cannot. In law 
court, claim prlvileges belongrin? to 
surety.—^Elorman v. WestcUff Co., 
170 A. 251, 12 N-XHisc. 266—^Hunt v. 
Gorenberir, 165 A. 881, 9 N'.J.Misc. 
463. 

99. Cal.—Everts v. Matteson, 132 P. 
2d 476. 21 Cal.2d 437. 

50 CI.J. p 28 note 81. 

1 . lowa.—^Hayward v. Pullerton, 39 
I^.W. 661, 76 lowa 371. 

50 C.J. p 28 note 88. 

2. CaJ.-s-Everts v. Matteson, 132 P. 
2d 476, 21 Cal.2d 437. 

50 C.J. p 28 note 89. 

3. lowa.—Citizens* Bank v. Barnes, 
30 N.W. 867, 70 lowa 412. 

50 C.J. p 29 note 90. 


4. lowa.—^Mason City Independent 
iSchool Dist. V. Beichard, 39 lowa 
168. 

5. Miss.—Donald v. First Nat. 
Bank, 54 So. 721, 100 Miss. 174. 

50 C.J. p 29 note 92. 

0^ Ky.—rReldlin Co. v. Haske, 290 
■S.W.'l050. 218 Ky. 47. 

7. Mo.—Cox V. Jeffries, 73 Mo.App. 
412. 

8. lowa.—^Hayward v. Pxzllerton, 39 
N.W. 661, 75 lowa 371. 

9. Ga.—^Fraser v. McOonnell, 23 Ga. 
368. 

10. Ala.—Tennessee-Hermitage Nat. 
Bank v. Hagan, 119 So. 4, 218 Ala. 
390. 

11- Ky,—Kender v. Taber, 1 Ky.Op. 
412. 

18. TJ.'S.—^Vary v. Norton, C.C.Mlcb., 
6 F. 808. 

60 C.J, p 29 note 1. 
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13. Tex.—^Roberson v. Tonn, 13 S. 
W. 386, 76 Tex. 636. 

60 C.J. p 29 note 2. 

14. lowa.—^Merchants* Nat. Bank v. 
Murphy, 101 N.W. 441, 125 lowa 
607. 

15- Ga»—Wilson v. Kurfees, 166 S. 

B. 30, 45 Ga.App. 824. 

N.T.—White V. Augello, 254 N.T.S. 
228, 142 Misc. 233. 

16. Tex.—^A. F. Shapleigh Bterdware 
Co. V. Wells, 37 S.W. 411, 90 Tex. 
110, 69 Am.S.R. 783. 

17. Tex.—^Vollmer v. Roscoe, Civ, 
App., 201 S.W.2d 71—Tenison v. 
Knapp, Clv.App., 64 S.W.2d 1971— 
Weaver v. Oliver, Civ.App., 3 S.W. 
2d 892—Hawkins v. Western Nat 
Bank, Civ.App., 146 S.W. 722. 

50 C.J. p 29 note 7.* 

18. Ga»—Corpus Juris dted in 
Wilson V. Kurfees, 166 SwB. 30, 45 
Ga.App. 824. 
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other decisions the creditor is oblig^ed to respect 
the rights of the surety, when the facts are known 
to hiin;i3 but the notice to the creditor must be 
definite and distinet, and so given as fully and 
fairly to apprise him of the new agreement and of 
the changed attitude of the debtor claiming the 
rights of a surety.-o 

Reestahlishmcnt of original position. It has been 
held that a surety who, by arrangement between 
himself and the principal debtor, takes the primary 
liability on himself may, by subsequent arrange- 
nients, reestablish himself in the position and \rith 
the rights of a surety, without the consent of the 
creditor.2i 

§ 46. Exeeution of Instniment 

Generaf rufes apply in respect of the necessity of a 
seal on a contract of suretyship. 

General rules apply in respect of the necessity for, 
and sufficiency of, a seal on a contract of surety- 
ship.^- Where the bond recites that it is “sealed 
with our seals,” sureties after whose names seals are 
omitted are presumed to have adopted the seals 
after preceding names.^^ The absence of a seal 
against the signature of a surety does not affect the 
liability of the other signers.^^ Likewise, the fail- 
ure to attach the seal of the principal does not re- 
lieve the surety from liability.26 

§ 47. -Time of Exeeution 

It is not necessary that a suretyship contract be 
exeeuted at the same time as the contract which it 
secures. 

A suretyship contract may become operative as 
against the surety, notwithstanding it is exeeuted 
before the exeeution of the contract which it se- 
cures.26 So, where a contract of suretyship is 
entered into to secure the performance of a par- 
ticular contract which the surety knows has not yet 


been exeeuted, delay in the exeeution of such con¬ 
tract will not discharge the surety where it is not 
unreasonable,27 and there is no showing that the 
surety has been injured thereby.28 

§ 48. -Signing by Principal 

a. In general 

b. Statutory bond 

c. Joint or joint and several bonds 

a. In General 

Where the nature of the bond or oblfgation Is such 
that the failure of the principal to sign the instrument 
affects the surety injuriously, the surety Is not bound, 
but, where the failure of the Principal to sign the in- 
strument in no way afTeets the rights or liabilfties of 
the surety, the instrument is valid, and the surety Is 
bound. 

Whether the principal is required to sign the bond 
or instrument, evidencing the suretyship contract, 
in order that the sureties may be held liable thereon, 
is a subject on which there is an apparent conflict 
in the decisions.^^ As has been said, whether or 
not the principal obligor should sign generally de- 
pends on the nature of the •bond;20 the statutory 
requirements, if it is an official or judicial bond;3^ 
or the nature of the liability imposed.22 Accord- 
ingly, where the nature of the bond or obligation is 
such that the failure of the principal to sign the 
instrument affects the surety injuriously, the better 
rule is that the surety is not bound,33 as where no 
obligation attaches to the principal outside of the 
bond itself, and the surety, therefore, has no remedy 
over against the principaL^^ 

On the other hand, unless the surety has signed 
on the express condition that the principal should 
also sign before delivery of the instrument to the 
obligee, where the failure of the principal to sign 
the instrument in no way affects the rights or lia- 
bilities of the surety, the instrument is valid, and 
the surety is bound,25 especially where he waives 


Tex.—^Tenison v. Knapp, Civ.App., 
64 S.W.2d 1071. 

50 C.J. p 30 note 8. 

19- U.S.—^Sauder v. Bittmar, C.C-A- 
Kan., 118 F.2d 524. 

50 C.J. p 29 note 5. 

20. N.T.—Palmer v. Purdy, 83 N.T. 
144. 

21- —^Remsen v. Beekman, 25 

N.Y. 562. 

22. Pa.—Commonwealth v. Gutelius, 
136 A. 214. 287 Pa. 441. 

50 C.jr. p 30 note 18. 

23. Pa.—Commonwealtli v. Gutelius, 
supra. 

50 C.J. p 30 note 18. 

24. Pa.—empleton v. Common- 
wealth. 8 A. 167, 3 Pa.Cas, 550. 


25. U.S.—^Marotta v. American 

Surety Co. of New Tork, C.C.A 
Mass., 64 P.2d 77. 

2«. Pa.—Butz V. U. S. Metal Prod¬ 
ucts Co.. 99 A 169, 255 Pa. 53. 
27. Pa—^Butz V. U. S. Metal Prod¬ 
ucts Co., supra 

23, Pa—^Butz V. U. S. Metal Prod¬ 
ucts Co., supra 

29l lowa—^Brown v. Melloon, 152 N. 
W. 75, 170 lowa 49, Ann.Cas.l917C 
1070. 

30. lowa—^Brown v. Melloon, supra 

31. lowa—^Brown v. Melloon, supra 
Surety on bond of officer in general 

see Offleers §§ 145-177. 

32: lowa—^Brown v. Melloon, supra ^ 
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33. Del.—eSorpus Jnxls oited la W. 
T. Rawleigk Co. v. Warrington, 199 
A 666, 669, 9 W.W.Harr, 366. 

Mich.—Corpus jrnxis guoted Ia Berlin 
Tp., Monroe County, v. Neldermei- 
er. 275 N.W. 204, 206, 281 Midi. 
450. 

50 O.J. p 30 note 30. 

34. Cal.—^People v. Hartley, 21 Cal. 
585, 82 Am.D. 758. 

50 C.J. p 30 note 31. 

35. Ga—Corpus ^Toris dted la Nb- 
well V, Mayor & Council of Mon¬ 
roe, 171 G.E. 136* 138. 177 Ga 648. 

Mich.—Corpus Juris dted ia Camp¬ 
bell V. Brower, 248 k.W. 581, 682, 
263 Mich. 160. 

Ohio.—^Hill V. Buchanan, 6 Chio 
Supp. 230. 
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the signing of the tond by the principal,*® as where 
he executes and delivers the bond with the intention 
that it shall constitute a contract, notwithstanding 
the absence of the principales signature.^? Thus, 
a principars failure to sign the bond does not affect 
the surety’s liability thereon where the principal is 
liable independently of the bond,^^ as where, in- 
dependently of the bond, the liability of the prin¬ 
cipal is fixed by contract,39 or by operation of law,^9 
or where the surety is equally bound by the contract 
to secure the performance of which the bond is 
giren.**! In such cases the failure of the principal 
to sign the bond renders it only technically, and not 
substantially, defective, and does not release the 
surety,^3 ‘and imposes on the obligee no duty to in¬ 
quire whether it was delivered by the sureties on 
condition that the principal should execute it.'*^ 

Instrument invalid on face. According to some 
dedsions, however, a bond which purports on its 
face to be the obligation of one as principal and 
others as sureties, but which is executed only by 
the sureties, does not on its face show any contract 
obligation on the part of the sureties,^^ unless it ap- 
pears that the sureties have waived the execution 
of the bond by the principal, and authorized its 
delivery to the obligee as a valid obligation,^® which 
waiver must be shown by positive proof A® In such 
a case the obligee is chargeable with notice that 
the instrument is imperfect and the surety may 
show that he did not assent to its delivery before 
being signed by the principal.49 


Unauthorvsed signature. Under some decisions 
it is held that, although a principal is not bound by 
a suretyship contract by reason of his name being 
signed thereto without his authority, the sureties 
who properly execute are nevertheless bound there- 
by.49 By other decisions, however, the sureties are 
regarded as not bound in such a case,®® unless they 
sign with knowledge of the fact that the principales 
signature has been attached without authority,or 
unless the principal is already bound independently 
of the bond.®3 

b. Statutory Bond 

A statutory bond generaffy fs TnvaUd as to the sure¬ 
ties If, wfthoiut their knowledge and consent, It Is ac- 
cepted without being signed by the principal as requirect 
by statute, unless the statutory requlrement Is merely 
dlrectory, and the principal Is liable without slgnlng. 

A statutory bond generally is invalid as to the 
sureties if, without their knowledge and consent, it 
is accepted without being signed by the principal 
as required by statute,®® unless the statutory require- 
ment is merely directory, and the principal is liable 
without signing.®^ 

c. Joint or Joint and Several Bonds 

As a general rule, the failure of the principal to 
execute a bond which purports to be a Joint and several 
bond cr several only does not In validate It as to the 
surety. 

As a general rule, the failure of the principal to 
execute a bond which purports to be a joint and 
several bond or several only does not invalidate it 


Tez.—Corpus Jnrls dted In Shade v. 
Anderson. Civ.App., 36 S.W.2d 
1041, 1042. 

50 C.J. .p 31 note 33. 

Varlance between name of princi¬ 
pal stated In bond and naane of Prin¬ 
cipal as Bl^nad was linmaterlal, since 
principal’s signature was unneces- 
sary, where bond was signed by 
sureties who sustalned no Injury 
therefrom.—Wright v. Loring, 184 
N.B. 865» 851 Bl. 584. 

3G. Neh.—Bollman v. PasewaUk. 36 
N.W. 134. 22 Neb. 761. 

W.Va.—La Belle Iron Works v. 
Quarter Sav. Bank. 82 iS.B. 614. 74 
W.Va. 669. 

Walver of defects generally see In¬ 
fra S 83. 

37. Ky.—Dorman v. Carnes. 96 S.W. 
2d 869. 265 Ky. 361. 

Teae.—Shade v. Anderson. ClvA^p., 
36 e.W.2d 1041. 

50 GLJ. p 31 note 35. 

38. Ohlo.—Hili V. Buchanan, 6 Ohlo 
Supp. 230. 

Tex.—Shade v, Anderson, Clv-App., 
36 e.W.2d 1041. 

50 dJ. p 81 note 36. 


39. Tex.—Wright v. Jones, 120 S.W. 
1139, 55 Tex.Clv.App. 616. 

50 C.J. p 31 note 37. 

40. W.Va,—Star Grocery Co. v. 
Bradford, 74 S.E. 609, 70 W.Va. 
496, 39 L.R.A.,N.S., 184. 

50 O.J. p 31 note 38. 

41. IJ.S.—St. liOuls Brewlng Assoc. 
V. Hayes, Teoc., 97 P. 869, 38 C.C.A. 
449. 

42. Tenn.—Cambria Coal Co. v, Na¬ 
tional iSurety Co., 209 S;.W. 641, 
141 Tenn. 270. 

W.Va.—Star Grocery Co. v. Brad¬ 
ford. 74 6.E. 509, 70 W.Va. 496. 
89 Ii.R«A.,N.'S., 184. 

43. W.Va.—Star Grocery Co. v. 
Bradford, supra. 

44. S.I>.—^Rapld City Bd. of Educa- 
tlon V. Sweeney, 48 N.W. 302, 1 S. 
D. 642, 36 Am.S.R. 767. 

50 C.J. p 31 note 42. 

4B. Ind,—Wlld Cat Branch v. Ball, 
45 Ind. 213. 

50 C.J. p 31 note 43. 

Walver of defects or objectlons gen¬ 
erally see infra 9 83. 
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46. Mlch.—Hali V. Parker. 39 Miclt 
287. 

47. Ind.—Wild Cat Branch v. Bell, 
45 Ind. 213. 

48. Ind.—Wlld Cat Branch r. Ball, 
supra. 

49. N.T.—Millius v. Shafer, 8 Den. 
60. 

<50 C.J. p 32 note 63. 

Want of authority to make contract 
generally see supra S 24. 

50. Moss.—Dole v. Cosmopolitan 

Prestrvlng Co., 46 N.B. 105, 167 
Mass. 481, 67 Am.S.R. 477. 

50 C.T. p 32 note 64. 

51. Neb.—^Luce v. Poster, 60 N.W* 
1027, 42 Neb. 818. 

50 C.J. p 33 note 65. 

52. Tex.—Smith v. Basinger, 12 Tex. 
227. 

53. Mich.—^Berlln Tp., Monroe Coun- 
ty V. Neidermeler. 276 N.W. 204, 
281 Mich. 450. 

50 CJ. p 32 note 48. 

54. lowa.—Jaeger Mfg. Co. v. Mas- 
sachusetts Bondlng & Ins. Co., 294 
N.W. 268, 229 lowa 158. 

50 C.J. p 32 note 49, 
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as to a surety,®5 unless there was an express agree- 
ment that the bond should not be valid until so 
executed.5® This rule is especially applicable where 
the Principal is primarily liable without reference to 
the bond,57 and when the bond contains a clause 
of subrogation entitling the surety to be subrogated 
to the obligee’s claim against the principal,®^ and 
where similar bonds for previous years, furnished 
by the same surety, were not signed by the prin- 
cipal.5^ The principal who gives such a bond is 
equally liable thereon although he has not signed 
it.50 On the other hand, it is held that a joint and 
several bond so executed is not binding on the 
sureties®! unless they sign with the intention of 
being bound, whether or not the bond is signed by 

the principal.62 

Joint bond. A bond which in form is the joint 
obligation of a principal and his sureties, and not 
joint and several, requires the signature of the prin¬ 
cipal to render it valid and binding on the sureties,®^ 
unless the sureties sign with the intention of being 
bound without requiring the principars signature, 
and except in those jurisdictions in which such an 
obligation is, by statute, regarded as joint and 

several.® 5 

§ 49. -Signing by Surety in General 

Ordlnarily the proper place for the signature of a 
surety to a bond Is at the foot of the fnstrument, but 
one may nevertheless become bound by signing the In- 


§§ 48-49 

strument in any part thereof where there Is an apparent 
Intention to become bound as surety. 

General rules apply to the necessity for, and 
sufficiency of, a surety’s signature to a contract of 
suret 3 "ship.®® Accordingly, a surety bond to be¬ 
come a binding obligation must be executed by the 
obligor.®7 As in other cases his signature may be 
made by a mark,®® or his signature may be cut from 
one instrument and attached to another where the 
liability intended to be assumed is not changed.®® 

Place of signing. Ordinarily the proper place 
for the signature of a surety to a bond is at the 
foot of the instrument ;70 and, where a person so 
subscribes his name, with the manifest intention 
of being boimd by the conditions of the bond, he 
generally will be regarded as a surety, although 
his name is not mentioned in the body of the bond.'^^ 
However, it is not essential to the validity of the 
bond as against the surety that his signature shoidd 
be in the proper place. 72 In the absence of a 
statutory provision to the contrary, and where there 
is an apparent intention to become bound as surety, 
a party may become such by signing the instrument 
in any part thereof,78 such as on the back of the 
instrumentWhere a signature is thus misplaced, 
it is a question of fact as to whether the signer in¬ 
tended to become a surety.75 

In place for witness. A witness who inadvertent- 
ly places his signature under that of the obligor is 


S5. Cal.—^HIIl V. New Amsterdam 
Casualty Co., 286 P. 1103, 105 CaJ. 
App. 156. 
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Ins. Co. of America v. Bloomen- 
Stiet 168 So. 302, 304, 184 La. 1070. 
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263 Mich. 160. 
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School Board v. Renstrom, 160 A. 
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oalty Co. V, James, Com,Pl., 19 Le- 
high CO.L.J. 106, 32 M:un.Li.R. 164. 
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sa. La.—Corpns Jtuiff guoted In 
Queen Ins. Co. of America v. 
Bloomenstiel, 168 So. 302, 304, 184 
La. 1070. 

Pa.—^Directors of Washingrton Tp. 
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ualty Co. V. James, Com.Pl., 19 Le- 
hifirli CO.L.J. 106, 32 Mun.L.IL 164. 
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La. 1070. 
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456. 
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Idaho 46. 
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R. 487. 
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not liable as a surety;*^® on the other hand, if the 
instniment indicates that a signer is a surety, he 
cannot escape liability because he signed in the 
place for witnesses,'^'^ although his name is not men- 
tioned in the body of the instniment. 

Two signatur es by same person, The same per- 
son may sign the instniment twice, in two different 
capacities,'^^ or the second signature may be merely 
by way of explanation of the first signature.^® 

Two instrumenfs and one signature. Where two 
contracts appear on one sheet, the latter only being 
signed by the surety, it becomes a question of in- 
tention whether he is liable on both;®i and, where 
a surety promises to become liable according to 
specifications to be agreed on thereafter, it is not 
necessary that he be a party to and sign the sub- 
sequent agreement.^^ 

§ 50. — Signing by Cosureties 

Questions relating to the signing by a surety are 
discussed supra § 49, conditional signing by a co- 
surety, infra § 52, and the rights and liabilities 
between cosureties infra §§ 343-385. 

Examine Pocket Parts for later cases. 

§ 51. -Signing by Agent 

Questions regarding the authority o£ an agent to 
bind his principal as surety are discussed in Agency 
§§ 27a, 106. 

Examine Pocket Parts for later cases. 

§ 52. - Conditional Signing 

a. In general 

b. Effect of conditions as to obligee in 

general 

c. Signing by principal 

d. Signing by other surety 

e. Performance of condition 


f. Waiver of condition 

g. Notice of condition 

a. Ih Creneral 

A surety, fn agreeing to become such, may sign the 
instrument on condition that, before he becomes liable 
thereon, certain acts are to be performed by the prin- 
cipal or others. 

A surety, in agreeing to become such, may sign 
the instrument on the condition that, before he 
becomes liable thereon, certain acts are to be per¬ 
formed by the principal or others.83 Although a 
signing may be conditional without the use of ex- 
press words,84 generally, conditions will not be 
implied,86 and the mere statement by the prin¬ 
cipal to the obligee of the necessity of perfonn- 
ing a certain act before asking the surety to sign 
does not make such act a condition precedent to 
the delivery of the bond.36 A surety for the pay- 
ment of money may stipulate for the institution of 
proceedings against the principal before he shall 
become liable.^^ Likewise, a surety for the loan 
of money may require that the indebtedness be evi- 
denced in a certain way, as by note^s or draft,89 
or that it may be secured by collateral g^ven by 
the creditor.30 As a condition to signing a mort- 
gage note, the surety may require the payee to 
agree to have the insurance on the mortgaged prop- 
erty continued in force until the note is paid.9i 

b. Effect of Conditions as to Obligee in General 

1f the surety has agreed to be bound only on the 
performance of a particular condition, which fact is' 
known to the obligee, it is well settied that the surety 
is not bound uniess such condition Is performed or its 
performance Is waived. Where the condition Is not 
known to the obligee, the better rule Is that a breach 
thereof does not reFieve the surety from liability. 

Where a surety has agreed to be bound only on 
the performance of a particular condition, which 
fact is known to the obligee, it is well settied that 
the surety is not bound uniess such condition is 
performed or its performance waived by him.^^ 


76. Mlnn.—TJ. S. Fldellty, etc., Co. v. 
Saegmaim, 91 N.W. 473, 87 Minn. 
175. 

77- La,—Holden v. Tanner, 6 La. 
Ann. 74. 

Mass.—^Rlchardson v. Boynton, 12 
Allen 138, 90 Am.D. 141. 

78. La.—^Holden v. Tanner, 6 La. 
Ann. 74. 

50 *C.J. p 33 note 82. 

79. Wash.—^Pacific Nat. Banl: v. 
AQtna Indemn. Co., 74 P. 590, 33 
Wash. 428. 

50 C.J. p 33 note 88. 

80. m. —Capps V. Watts, 48 331. 

60. 

50 C.J. p 33 note 84* 


81- Vt.—Bacon v. Dodge, 20 A. 197, 
62 Vt. 460. 

50 C.J. p 33 note 86. 

Different instniments as constltnting 
contract generally see supra § 34. 

82. Pa.—Mann v. McDowell, 3 Pa. 
357, 45 Am.D. 649. 

83. N.Y.—Toles v. Adee, 91 N.T. 
562. 

84. D.C.—Cummlngs v. lUnited Clay 
Products Co., Mun.App., 32 A.2d 
107. 

85- N.T.—^Raymond v, Tallman, 91 
N.Y.S. 670, 100 App.Div. 400. 

50 C.J. p 34 note 6. 

86. Neb.—^Korty v, McGill, 62 N.W. 
1075. 44 Neb. 616. 
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87. N.Y.—Toles v. Adee, 91 N.Y. 
662. 

88. N.Y.—Stone v. Blcket, 66 N.Y.S. 
79. 31 Misc. 683, afflrmed 71 N.Y.S. 
1149, 62 App.Div. 617. 

89. Hl.—^Hood V. Faddock-Hawley 
Iron Co., 63 IHAlPP. 229. 

90. Ind.—McCoy v. Wilson, 68 Ind. 
447. 

91« Mich.—Clare County Sav. Bank 
V. Featherly, 139 N.W. 61. 173 
Mlch. 292. 

92. Conn.—^Doughty v. Savage, 28 
Conn. 146. 

50 CL P 34 note 16. 

Waiver of condition see infra sub- 
divislon f of this sectlozi. 
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However, where the condition is not known to the 
obligee, there is some confiict in the decisions as 
to its effect on the surety’s liability to the creditor 
or obligee. By what is known as the better rule, 
if the condition is not known to the obligee, a 
breach thereof does not relieve the surety from lia- 
bility®^ on the ground that he is estopped to set np 
any condition not known to the obligee, on w^hich 
his signature was obtained.®^ On the other hand, 
there are decisions to the effect that, even though 
the obligee has no knowledge of the condition, the 
surety is not bound Jf the instrument is delivered 
by the principal without the performance of the 

condition.®^ 

NoHce of performance fo surety, Where the 
condition is the performance of some act by the 
Principal, formal notice to the surety of such per¬ 
formance is not necessary.®® 

Additional security, Where the contract is made 
•n a condition for additional security that does not 
become effective until after the exhaustion of the 
Principal security, a failure to perform such con¬ 
dition does not discharge a surety on the principal 
bond or contract.^^ 

c, Signing hy Principal 

Where a surety signs a note or bond on condition that 
the Principal will also sign Et^ which condition is known 
to the payee or obligee, as a genera! rule, the surety 
is not bound If the principal dellvers the Instrument 
without signing it, but, where the payee op obligee has 
no notice, actual or constructive, of the condition, the 
surety is bound. 

Where a surety signs a note or bond on condition 
that the principal will also sign it, which condition 
is known to the payee or obligee, the surety is not 
bound where the principal delivers the instrument 
without signing it, unless he waives such condi- 
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tion.®8 However, where the obligee has no notice, 
actual or constructive, of the condition, the surety 
is bound,especially where, on leaming of the 
nonperformance of the condition, he does not 
raise any objection.^ So, where a bond is good 
without the signature of the principal, and the sure- 
ties’ recourse against him is in no way impaired 
by his failure to sign, the fact that the sureties 
signed the bond on the express condition that the 
principal should also sign is no defense to an ac- 
tion thereon.2 

Dcliz*ery to third person for completion. Where 
a surety, after signing the bond, on condition that 
it be executed by a certain person as principal, 
delivers it to a third person to be completed, it con- 
stitutes a mere delivery in escrow;^ and, where 
such person signs the principars name to the bond, 
by himself as agent, without authority therefor, and 
delivers it to the obligee, the condition is not ful- 
filled,^ and there is not a sufficient delivery of the 
bond to make it an enforceable obligation.5 

d. Signing by Other Surety 

(1) In general 

(2) When not made condition 

(3) Promise of obligee to procure other 

surety 

(1) In General 

As a generai rule, where a surety signs an obliga- 
tion and turns it over to the principal on the condition 
that others are also to sign It, he Is bound, aithough 
the Instrument, regular on its face^ Is delivered by the 
Principal in violatlon of the condition, if the obligee ac- 
cepts it without notice of the condition, either actual 
or constructive. 

As a general rule, sometimes by virtue of ex¬ 
press statute, where a surety signs an obligation 


93. TT.S.—^Title Guaranty, etc., Co. 
V. Schmldt, lowa, 213 P. 199, 129 
C.C.A. 543. 

Mo.—liightner v. Gregg, 61 MoJ^p. 
650. 

50 C.J. p 35 note 18. 

94. Or.—-Wollenberg v. fiykes, 89 P. 
148, 49 Or. 163. 

50 CJT. P 35 note 19. 

96. Ala.—-Wliite Sewing Maclu Co. 

V. Saxon, 25 So. 784, 1^1 Ala. 399. 
50 C.J. p 35 note 21. 

96. Ark.—Newton v. More, 14 Ark. 
166. 

50 C.J. P 35 note 22. 

97. Ga.—Amos v. Continental Tmst 
Co., 95 S.P. 1025, 22 Ga.App. 348. 

50 C.J. p 35 note 23. 

98. AJa.—^Birmingham Xews Co. v. 
Moseley, 141 So. 689, 225 Ala. 45. 

50 C.J. p 35 note 26. 


Waiver of condition see infra snb- 
dlvision f of this section. 

Pailnre of payee to pxocnxe idgna- 
ture 

A maker who signed note as ac- 
eommodatlon surety, on condition 
that note should be signed by prin- 
cipals, was not required to resort to 
principies governing fraud to avold 
liability, since payee*s failure to pro¬ 
cure signatures of principals dld not 
have effect simply to release surety» 
in that he had never been bound» 
contingency on which he was to be¬ 
come liable not having occurred.— 
Pxchajige Nat. Bank v. Farsons» 
Tex.CiYJLpp., 116 S.W.2d 817. 

99- Cal.—^Pacific Mill, etc., Co. v. 
Massachusetts Bondlng, etc., Co.» 
219 P. 972, 192 Cal. 278. 
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N.T.—^Rlchardson v. Rogers» 50 
HowJPr. 403. 

1. Cal.—Pacific MUl, etc., Co. v. 
Massachusetts Bondlng, etc., Co., 
219 P. 972, 192 Cal. 278. 

N.T-—^Rlchardson v. Bogers, 50 
How.Pr. 403. 

2. Cal-—^Pacific Mill. etc., Co. v. 
Massachusetts Bonding, etc., Co., 
219 P. 972, 192 Cal. 278. 

Mont.—Woodman v. Calklns, 34 P. 
187, 13 Mont. 363, 40 Ain.S.R. 449. 

3. R.L—^Horton v. Stone, 80 A. 1* 
32 R.I. 499. 

4. ILL—Horton v. Stone, supra. 
TJnanthorlzed signing of f)rincipar9 

name generally see supra $48. 

5» BJL —Horton v. Stone, supra. 
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and tums it over to the principal on the condition 
tliat others are also to sign it, he is bound, al- 
though the instrument, regular on its face, is de- 
livered by the principal in violation of the con¬ 
dition, if the obligee accepts it without notice of 
the condition, either actual or constructive.® Un¬ 
der this rule, the instrument, as so delivered to 
the principal, is not merely an escrow,*^ and the 
surety is bound on the principle of estoppel,® for 
the reason that, since the creditor is wholly inno- 
cent in the transaction, he is entitled to stand on 
the instniment as a complete and binding contract 
as between the principal and surety and himself,® 
and for the further reason that, where the surety 
intrusts the delivery of the instrument to his agent 
for the purpose of obtaining signatures before de- 
livering the contract to the creditor or obligee, 
and the agent makes delivery in violation of 'his 
instructions, the surety must suffer for the miscon- 
duct of his agent,!® even though his agent is the 
principal obligor.!! Accordingly, one who signs 
or indorses a note as surety cannot, as against an 
innocent payee or any other bona fide holder for 
value, set up that the principal delivered it in vio¬ 
lation of a condition that certain other person or 
persons should first sign or indorse it,!^ notwith- 
standing any fraud of the principal in procuring his 


signature,!® since no agreement of the sureties, 
among themselves or with the principal, that, if 
all of them are not bound, none of them shall be, 
will affect the rights of the payee, unless he has 
notice of the agreement, and that it has been violat- 
ed prior to, or at the time that he takes the note 
and parts with, the consideration,!^ 

On the other hand, in some jurisdictions, where 
a surety signs a bond on condition that others shall 
also sign it before delivery by the principal to the 
obligee, it has been held broadly that he is not 
bound on the bond where no other signatures are 
procured,!® although the instrument provides that 
those who sign shall be liable notwithstanding such 
a condition.!® However, this rule does not apply 
to commercial paper which comes into the hands 
of a bona fide purchaser before maturity, who is 
without notice of the condition.!^ 

Obligee with notice. Where, however, the credi¬ 
tor or obligee has notice of the condition when he 
receives the instrument, he cannot hold the surety 
liable thereon, unless the latter waives such con¬ 
dition;!® and this rule also applies as against the 
obligee^s assignee.!® 

Stipidation against condition. Such a condition 
is not available as a defense where the bond pro- 


6- Ark.—'W. T. Rawlelgh Co. v. 
Disheroon, 134 S.W.2d 4, 199 Ark. 
479— W. T. Rawleiffh Co. v. Moore, 
65 S.W.2d 63. 186 Ark. 571—Cope- 
land V. iUnlon Industria! Loan Cor¬ 
poration, 48 S.W.2d 845, 185 Ark. 
643. 

Ky.—Stoners* Nat. Bank of Somer- 
set V. OampbeU, 39 S.W.2d 465, 
239 Ky. 346. 

Mo.—State v. Modrel, 69 Mo. 152— 
State V. Baker, 64 Mo. 167. 

Pa.—Commonwealtli v. Olloman, 23 
Pa-DisL&Co. 125, 15 Wash.Co. 

101 . 

Tenn.—State ex rei. v. Holston Trust 
Cb., 79 S.W.2d 1012, 168 Tenn. 546 
—Cozpiui Jtirls dted In Wafirffoner 
V. Borris, 68 S.W.2d 142, 144, 17 
Tenn.App. 420. 

Tex.—Tarlton v, Trezevant & Coch- 
ran. CivA.pp., 165 S.W.2d 614, er¬ 
ror refused. 

■Wash.—J. R. Watkins Co. v. Brund, 
294 P. 1024, 160 Wash. 183. 

50 C.J. p 36 notes 38, 39. 

7. Tenn.—^Dun v. Garrett, 27 S.W. 
1011, 93 Tenn. 650, 42 Ain.S.B. 937. 

Delivery to coObligror in escrow gen~ 
erally see Bsorows S 7. 

8m Mich.—Westveer v. Landwehr, 
267 N.W. 849, 276 Mich. 326. 

Tex.—Tarlton v. Trezevant & Coch- 
ran, CivA.pp., 166 S.W.2d 614, er¬ 
ror refused. 

50 CJ*. p 37 note 41, 


Estoppel as to defects or objectlons 
grenerally see infra § 83. 

9- Tex.—Tarlton v. Trezevant & 
Cochran, Clv.App., 165 S.W.2d 614, 
error refused. 

50 C.J. p 37 note 42. 

10. Ky.—Parmers* Nat. Bank of 
Somerset v. Campbell, 39 S.W.2d 
465, 239 Ky. 346. 

Tex.—^Tarlton v. Trezevant & Coch- 
ran, Civ.App., 166 S.W.2d 514, er¬ 
ror refused. 

60 C.J. p 37 note 43. 

11- Ky.—^Brown v. WUson, 1 S.W, 
2d 767, 222 Ky. 464. 

60 C.J. p 87 note 44. 

12. Ark.—W. T. Rawleigh Co. v. 
Bisheroon, 134 S.W.2d 4, 199 Ark. 
479—Copeland v. Union Industria! 
Loan Corporation, 48 S.W.2d 846, 
186 Ark. 643. 

Ky.—^Ftaners* Nat. Bank of Somer¬ 
set V. Campbell, 39 S.W.2d 465, 
289 Ky. 346. 

Tenn.—Corpus Jtirls oited In Wasr- 
SToner v. Borris, 68 S.W.2d 142, 
144, 17 Tenn.App. 420. 

50 C.J. p 37 note 45. 

Conditiona! delivery of bili or note 
grenerally see Bilis and Notes §§ 
79, 487. 

Xn XUssourl 

(1) The text rule has been fol¬ 
io wed.—North Atchison Bank v. 
Gay, 21 S.W. 479, 114 Mo. 203. 

(2) In an early case the court 
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I held that the rule did not apply to 
a nonnegotiable note,—Ayres v. Mll- 
roy, 63 Mo. 616, 14 Am.R. 466. 

(3) In a subsequent case the court 
held that irrespective of the nego- 
tiability of a note, it is no defense 
that the principal agreed to procure 
additlona! surety, where the note 
was regrular on its face and where 
the payee had no notice of such 
agrreement.—^Taylor v. Keithley, Mo. 
App., 266 S.W. 736. 

13. Ky.—^Brown v. Wilson, 1 S.W. 
2d 767, 222 Ky. 454. 

14. Tex.—Hess v. Schaffner, Civ. 
App., 139 S.W. 1024. 

60 C.J. p 37 note 47. 

15- Ala.—0'Nea! v. Turner, 158 So. 

801, 230 Ala. 24. 

50 C.J. p 36 note 35. 

16. A!a.—White Sewingr Mach. Co.* 
V. Saxon, 26 So. 784, 121 Ala. 399. 
17- Ala.—^Ex parte Goldbergr, 67 So. 
839, 191 Ala. 356, L.JEt.A.1915F 

1167. 

50 C.J. p 36 note 37. 

18. Tex.—Campbell Printlngr Press, 
etc., Co. V, Powell, 14 S.W. 246, 
78 Tex. 63. 

50 C.J. p 37 notes 49, 60. 

Waiver of condition greneraUy see 
Infra subdivislon f of this section. 

19. Ky.—Smith v. Bales, 99 S.W. 
672, 30 Ky.Law 779. 

60 aj. p 37 note 51. 
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vides that no agreement that other persons are 
to sign shall be a defense thereto and that the 
person to whom the instrument is delivered has 
absolute authority to deliver it.^® 

Release of some as relcase of ali. It has been 
held that, where some of the sureties are released 
for failure to comply with a condition to procure 
additional signers, all others who signed are also 
released,21 even though such condition was im- 
posed after the instrument was executed by some 
of the sureties unconditionally.22 

(2) When Not Made Condition 

Where a surety does not make the execution of the 
instrument by other sureties a condition precedent to 
the legal existence of the instrument, he cannot reiy on 
sach execution as a condition to his being llable on the 
instrument. 

Where a surety does not make the execution 
of the instrument by other sureties a condition pre¬ 
cedent to the legal existence of the instrument, he 
cannot rely on such execution as a condition to 
his being liable on the instrument,23 as where, 
without making his liability conditional on others 
signing, he merely telis the obligee that others are 
to join.2^ So, a mere representation^S or prom- 
ise,26 contemporaneous with the delivery of the 
instrument, that certain other persons should also 
execute it, is not a condition the nonperfonnance 
of which will impair the validity of the obligation 
delivered in reliance thereon. 

Expectancy or belief. In the absence of fraud 
or deceit, a suret/s mere expectation or well found- 
ed belief or understanding that other parties will 
sign will not make delivery by him conditional on 
an execution by others.27 
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(3) Promise of Obligee to Procure Other 
Surety 

By some decislons, Where the surety signs on the 
agreement of the creditor or obligee to procure addF- 
tional signatures as sureties, a failure to procure such 
signaturas relieves the surety from liability. 

By some decisions, where the surety signs on 
the agreement of the creditor or obligee, or his 
agent, to procure additionad signatures as sureties, 
a failure to procure such signatures relieves the 
surety from liability.28 By other decisions, how- 
ever, a failure to comply with sudh agreement does 
not impair the surety*s obligation,2 9 since, as dis- 
cussed in Escrows § 7, the agreement is void 1^- 
cause a note or bond cannot be delivered to the 
payee or obligee as an escrow. However, such fail¬ 
ure entitles the surety to recover damages for 
a breach of the agreement,90 or to set them up by 
way of counterclaim.3i 

e. Ferformance of Gonditioii 

A surety who signs on condition may Inslst on a 
striet compHance therewith. 

A surety who signs on condition may insist on 
a striet compliance therewith.92 A condition that 
another sign as cosurety has been held sufficiently 
complied with where the signature of such person 
is made on the back of the instniment,33 or as in- 
dorser,®^ or is aflSxed by an authorized agent 
and, if the surety signing on condition knows that 
the bond is to be executed by the other through 
an agent, he is bound to examine such agenf s au¬ 
thority, and is not relieved if the other is not botcnd 
•because of a defect in the agenfs authority.®® 
However, the condition is not sufficiently complied 
with if such signature is affixed 1^ an unauthorized 


20. Tex.—Whlte SewiniT Mach. Co. 
V. Winffo, Civ.App., 152 &W. 187 
— ^Pag^e V. "WTiite Sewingr Mach. 
Co.. 34 S.W. 988, 12 Tex.CivA.pp. 
327. 

21. Ala.—Cknpus Jtiris giLotad in 
0'Neal V. Turner, 168 So. 801, 805, 
230 Ala. 24. 

50 C.J. p 38 note 53. 

22. Ala.—Corpus Jtuds a.uotea In 
0'Neal V. Turner, 158 So. 801, 805, 
280 Ala. 24. 

50 C.J. p 38 note 54. 

23. Pa,—IBTldelity Mut Life Ins. «Co. 
V. Power. 166 A 846. 311 Pa. 302. 

50 CJ. p 38 note 55. 

Bond with fewer snretlas than xe- 
gnlred hy hy-laws 
■Where the by-laws of a lodge re¬ 
quire three sureties on the bond of 
a trustee, and a bond signed by a 
Principal and two sureties only is 
accepted by the lodge, the sureties 
cannot complain if they signed. 


without any understanding that a 
third surety was to sign.—Coombs 
V. Harford, 59 A 529, 99 Me. 426. 

24. Tenn.—Bramley v. Wilds, 9 Lea 
674. 

25. Minn.—Peed v. McGregor, 64 N. 
W. 88, 62 Minn. 94. 

50 C.J. p 38 note 57. 

26. Okl.—Sellers v. Terr., 121 P. 
228, 32 Okl. 147. 

50 C.!*. p 38 note 58. 

27. Ark.—W. T. Rawlelgh Co. v. 
Bisheroon, 134 S.W.2d 4, 199 Ark. 
479. 

D.C.—Cummings v, United Clay 
Products Co., MxinLApp., 82 Aid 
107. 

50 C.J. p 38 note 59. 

2a. Pa.—^Miller v. Stem, 12 Pa. 883. 
50 C.J. p 38 note 61. 

29. Ky.—Tross v. Bllls» Ex*x. 224 
S.W. 660, 189 Ky. 115. 

50 C.J. p 38 note 62. 
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30. 'Ky.—Tross v. Bilis' Ex'x, supra 
—^Hudspeth v, Tyler, 56 S.W. 973. 
108 Ky. 620, 22 Ky.Lr. 221. 

31. Ky.—^Rohrman v. Bonaer, 163 
S.W. 193, 167 Ky, 397. 

50 C.J. p 38 note 65. 

32. Neb.—^Middleboro Nat. Bank v. 
Richards, 76 N.W. 628, 55 Neb. 
682. 

50 C.J. p 38 note 66. 

33. Tex.—^Erwin v. H I. Du Pont 
de Nemours Powder Co., CivApp., 
166 S.W. 1097. 

34. Tex.—^Kugie v. Traders State 
Bank, Civ.App., 252 S.W. 208. 

35. Alsu—^McClure v. Colclough, 5 
AIa 65. 

Va.—^Blankenship v. 3Say, 36 S.E. 
484, 98 Va 359. 

36. Mich.—'Bowen v. Mead, 1 Mich. 
432. 

50 C.J. p 38 note 70. 
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person,37 even though it is subsequently ratified,38 
So, also, a condition that others sign as cosureties 
is not complied with by such persons signing a long 
thne after a default by the prmcipal,^® or where 
theiT signatures are obtained by fraud,40 or are 
forged,4i unless there is nothing on the face of 
the instrument to put the obligee on notice, in which 
case the surety is estopped to deny the genuine- 
ness of such signatures^^ 

f. Waiver of Condition 

One who signs a bond as surety conditlonally may 
waive such condition and thus estop himself to deny 
liahility on the bond. 

One who signs a bond as surety conditionally 
may waive such condition and thus estop himself 
to deny liability on the bond.^3 Accordingly, where 
a surety has knowledge, actual or constructive, that 
the condition has not been complied with, he may 
be held to have waived the condition and be es¬ 
topped to set it up to avoid liability on the bond,^^ 
as, where, without objection, he suffers the bond 
to be unconditionally delivered to the obligee^s 
or the Principal to act under the bond.^® 

On the other hand, where a surety has no knowl¬ 
edge that the condition has not been complied with, 
he will not be held to have waived the condition 
and where, under such circumstances, he promises 
to pay the creditor the amount due under the bond, 
it has been held not to bar the defense of violation 
of condition that the principal also sign the bond.'^® 
Likewise, a condition requiring other sureties is 
not waived by the mere failure of one surety to 
answer the obligee’s letter relative to such other 
sureties^® or by the fact that a surety, who has 
signed on such condition, tries to borrow money to 
pay the bond or a part of it®® 


g. Notice of Condition 

(1) In general 

(2) Where instrument complete on face 

(3) Where instrument incomplete on 

face 

(1) In General 

In ordep that nonperformanc© of a condition may 
constitute a defense to a surety, the creditor or obligee 
must have notice, either actual or constructive. 

Constructive notice arises and is suflGicient where 
the obligee has knowledge of facts which would 
cause a reasonably prudent person to make in- 
quiry,®! as where the conditional nature of the ex- 
ecution is apparent either on the face of the in¬ 
strument itself, as discussed infra subdivision g 
(3) of this section, or in connection with the at- 
tending circumstances,®® as where the obligee’s 
contract with the principal stipulates for such con¬ 
dition.®® Notice of nonperformance of a condi¬ 
tion that another surety also sign involves incom- 
pleteness of the instrument, and notice thereof, 
either actual or constructive, to the obligee.®^ 

The ahsence of an acknowledgement of a bond, 
when required, so detracts from its facial regu- 
larity as to call for inquiry by the obligee as to 
whether it was signed by the surety on condition,®® 
and entitles a surety, if sued thereon, to prove 
an unfulfilled condition imposed by him.®® 

Notice to agent, Subject to the general rules 
relating to notice to an agent as notice to the prin¬ 
cipal, as discussed in Agency §§ 262-274, notice of 
the conditions on which a surety si^s a bond or 
note, acquired by an authorized agent of the cred¬ 
itor or obligee while acting within the scope of 
his authority, is notice to the latter.®^ 


37. Neb,—Middleboro Nat. Bank v. 
Richards, 76 N.W. 528. 56 Neb. 
682. 

38. Neb.—Middleboro Nat. Bank v. 
Hlchards. supra. 

39. Vt.—^E^etcher v. Austin, 11 Vt. 
447, 34 AIX1.D. 698. 

40- Me.—^Franklin Bank v. Stevens. 
39 Me. 532. 

41. Ala,—Sharp v. Allgood, 14 So. 

16. 100 Ala. 183. 

50 C-J. p 39 note 75. 

Forsrery of signature as afCectlng 
contract generally see Infra S § 
73. 74. 

42. Ga.—^Mathis v. Morgan, 72 Ga. 

17. 63 Am-R. 847. 

S.C.—Sullivan v. Williams, 21 S.B. 
642, 43 S.C. 489. 

Estoppel as to defects and objec- 
tions generally see infra § 83. 

43- Minn.—Clarke v, Williams, 62 
N.W. 1125, 61 Minn. 12. 


50 C.J. p 37 note 50, p 39 note 80, 
p 114 note 92 [c], p 116 note 8 
[d]. 

Estoppel or waiver as to defects or 
objections generally see infra § 
83. 

44. Ala.—^Daughtry v, 3tewart, 4 
So.. 867, 84 Ala. 69. 

50 C.J. p 39 note 81. 

4B. Ind.—^American Surety Co. v. 
Pangburn, 105 N.E. 769, 182 Ind. 
116, Ann.Cas.l916E 1126. 

50 C.J. p 39 note 82. 

46. Ala.—Smith v. Kirkland, 1 So. 

276, 81 Ala. 346. 

50 C.J. p 68 note 19. 

47- Ala.—^Birmingham News Co. v. 
Moseley, 141 So. 689, 225 Ala. 45. 

48. Ala.—^Blrmingham News Co. v. 
Moseley, supra. 

49- lowa.—^Andrew v. Hanson, 222 
N.W. 10, 206 lowa 268. 
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Okl.—^Lemp Brewlng Co. v. .Secor, 
96 P. 636, 21 Okl. 637. 

50. Ky.—Slaughter v. Hampton, 90 
S.W. 981, 28 Ky.L. 904. 

51. Neb.—Watkins Medlcal Co. v. 
Hunt, 177 N.W. 462, 104 Neb. 266. 

50 C.J. p 39 note 88. 

52. S.C.—Crawford v. Owens, 60 S. 
B. 236, 79 S.Ct 69. 

50 C.J. p 39 note 90. 

53. -S.C.—Crawford v. Owens, supra 
50 C.J. p 39 note 91. 

54. Ga—^Bonner v. Nelson, 67 Ga 
433. 

55. N.M.—^Hendry v. Cartwrlght, 89 
P. 809, 14 N.M. 72, 8 L.R.A,N.S., 
1056. 

56. N.M.—^Hendry v. Cartwrlght, 
supra 

57- Ark.—W. T. Rawleigh Co. v. 

Moore, 66 S.W.2d 63, 186 Ark. 671. 
6*0 O.J. p 39 note 96. 
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An infant ohligcc is not affected by notice o£ con- 
ditions prejudicial to him.^8 

Statufory notice, Where the bond is a statutory 
One, a statutory requirement of two or more sure- 
ties to the obligation operates as notice to the ob- 
ligee.59 

Delivery hy stranger, The creditor or obligee 
may be held to have constructive notice if he re- 
ceives the instrument from a stranger,as where 
delivery is wrongfully made by one holding it in 
escrow.®^ However, the surety cannot avoid lia- 
bility on this ground where the delivery is made by 
his agent.®2 

(2) Where Instrument Complete on Face 

Where the instrument Is complete and regular on Its 
face, there is no duty on the obligee to inquire whether 
any condition has been imposed on Its delivery. 

Where the instrument is complete and regular 
on its face, there is no duty on the obligee to in¬ 
quire whether any condition has been imposed on 
its delivery,63 and the surety is not relieved from 
liability because of a breach of condition, unless 
the obligee, at the time of such delivery, has ac- 
tual notice of the condition and of its violation,®^ 
or unless the attending circumstances are such as to 
charge him with notice thereof.65 Thus, where the 
bond is regular on its face, and is good without the 
principars signature, the obligee is not chargeable 
with notice that the surety’s signature was made 
on condition that the principal should also sign 
before delivering the bond,^® especially where the 
Principal signs a contract imposing the same ob- 
ligations.6'^ 


(3) Where Instrument Incomplete on Face 

Where the instrument Is so incomplete on Its face 
as to suggest nonperformance of some condition im¬ 
posed by the surety, It imputes notice to the obligee of 
such condition and of its violation, In which case, ac- 
tual notice is not required. 

Where the instrument is so incomplete on its face 
as to suggest nonperformance of some condition 
imposed b}’ the surety, it imputes notice to the 
obligee of such condition and of its violation,63 
in which case, actual notice is not required.66 
However, in order that a defect on the face of a 
bond may ser\'e to impute notice to the obligee, it 
must be of such a nature as may reasonably lead 
to a discovery of the real defect complained of.^® 
Thus, notice of any conditions on which the ob¬ 
ligee may have signed is not imputed to the obligee 
by the mere fact that there are more seals than 
signatures to a bond,'^! that the instrument con- 
tains the word “sureties,”*^^ or that there are un- 

filled blanks.^3 

Failiire of ali persons to sign, The fact that an 
instrument which purports on its face to be the 
bond of two or more obligors is delivered to the 
obligee without being executed by all the persons 
named in the body thereof as obligors imputes no¬ 
tice to the obligee that the surety signing it did so 
on the condition that it be executed by all the par¬ 
ties named, either as principal or cosureties, before 
delivery,and puts him on inquiry as to whether 
those who signed consented to its delivery without 
the signature of the others.*^® Where the bond re¬ 
cites a principal and sureties but the principal fails 
to sign, it necessitates inquiry in respect thereof."^6 


sa N.T .—BsLnss v. Osborn, 2 N.T. 
St. 685. 

59. Neb.—Cuti er v. Roberts, 7 Neb. 

4, 29 Am-R. 371. 

50 C.J. p 40 note 98. 

60. Va.—Ward v. Churn, 18 Gratt 
801, 59 Va. 801, 98 Ain.D. 749. 

61. Va.—Ward v. Chum, supra. 

62. lowa—^Taylor County v. Rinsr, 
34 N.W. 774, 73 lowa 153, 5 Am. 

5. R. 666. 

ea Tenn.—Corpns Juris quoted In 
Waffgoner v, Dorris, 68 S.W.2d 
142, 144, 17 Tenn.App. 420. 

50 C.J. p 40 note 3, 

64. N.M.—^Hendry v. Cartwrlght, 89 
p' 309, 14 N.M. 72. 8 L.R.A.,N.S., 
1056. 

Tenn.—Corpus Jnris guoted In Wag:- 
goner v. Dorris, 68 S.W.2d 142, 
144, 17 Tenn.App. 420. 

Tex.—^Tarlton v, Trezevant & Cocb- 
ran, Civ.App., 165 S,W.2d 514, er¬ 
ror refused. 

Wash.—J. R. Watfcins Co. v. Brund, 
294 P. 1024, 160 Wash. 183. 


65. Tenn.—Corpus Juris quoted in 
Waggoner v. Dorris, 68 S.W,2d 
142, 144, 17 Tenn.App. 420. 

50 C.J. p 40 note 5. 

droumstances lield Insufflcient to 
put payee on inquiry 
Pact that three sureties signed 
original note and renewals, whereas 
only two signed final note for much 
smaller sum, was held insufflcient 
to put payee on Inquiry with respect 
to absence of thlrd surety.—^Farm- 
ers' Nat. Bank of Somerset v. Camp¬ 
bell, 39 S.W,2d 466, 239 Ky. 346. 

6a Tenn.—Corpus JUris quoted in 
Waggoner v. Dorris, 68 S.W.2d 
142, 144, 17 Tenn-App. .420. 

50 C.J. p 40 note 7. 

67. Tez^l.—Corpus Juris quoted in 
Waggoner v. Dorris, 68 S.W.2d 
142, 144, 17 Tenn.App. 420. 

50 C.J. p 40 note 8. 

ea N.M.—^Hendry v. Cartwright, 
89 P. 309, 14 N.M. 72, 8 L.R.A., 
N.S., 1056. 

50 C.J. p 40 note 9. 
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69- U.S.—Pawling v. IT. S., Ky., 4 
Cranch 219, 2 L.lid. 601. 

S.C.—Crawford v. Owens, 60 S.E. 
236. 79 S.C. 69. 

7a IU.—Chicago v. Gage, 95 111. 
593, 35 Am.R. 182. 

Or.—Baker County v. Huntlngton, 
79 P. 187, 46 Or. 275. 

71. Pa.—Wlnters v. Robison, 14 Pa. 
Co. 264. 

50 C.J. p 40 note 12. 

72- Mich.—Crystal Lake Tp. v. Hili, 
67 N.W. 121, 109 Mich. 246— 

Brown v. Probate Judge, 4 N.W. 
195, 42 Mich. 501. 

7a Conn.—Union Pac. Tea Co. v. 

Dick, 89 A. 204, 87 Conn. 711. 

60 C.J. p 40 note 14. 

74. Ala—Corpus Jnris guoted in 
Birmingham News Co. v. Moseley, 
141 So. 689, 692, 693, 225 Ala 45. 

50 C.J. p 40 note 18. 

75. Ala—Corpus Jm^ guoted in 
Birmingham News Co. v. Moseley^ 
141 So. 689, 693. 225 Ala 45. 

50 C.J. p 41 note 19. 

7a Mass.—Gtoodyear Dental Vul- 
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Erasures. A materiai, notkeable erasure in an 
instrument may be sufficient to put an obligee on 
notice as to a conditional signing of a surety.^^ 
The erasure, before delivery,' of a name originally 
in the body of the bond is sufficient to put the ob- 
ligee on no-tice as to whether the surety’s signing 
was conditional on the signing by such person.78 
However, where the erasure cannot be detected 
without a close inspection, it is not sufficient to 
put the obligee on notice.^^ 

Presumptions. The authorities are not in harmony 
as to whether there is a presumption that an in¬ 
strument is incomplete and unfinished until it is 
cxecuted by ali the parties whose names appear.^o 
Generally, no presumption arises that a bond is 
not to be considered binding on a surety who signs 
until executed by all of the obligors named in the 
body thereof;8i but its execution is deemed prima 
facie complete, and it is for those who executed it 
to Show that they were not to be bound unless it 
was executed by the others,®^ especially where the 
bond is a joint and several one.®® Some authorities, 
however, hold that the presumption is that such 
an instrument is not to be delivered until it is 
signed by the obligors named, and it is incumbent 
on the obligee to show affirmatively that the surety 
who signed it dispensed with the execution of it 
by the other obligors named.®^ Further, the dis- 
tinction has been made that, where the bond' pur- 
ports to 'be a joint one, the presumption is that eadh 
of the obligors named in the bond signed on the 
imderstanding that the others would also sign.®® 

§ 53. - Signing by Cr-editor or Obligee 

The fallure of the creditor to execute the Instrument 
does not relieve a surety thereon, where the Principal 
has treated it as a valld obligation. 


The failure of the creditor to execute the instru¬ 
ment does not relieve a surety thereon, where the 
Principal has treated it as a valid obligation.86 
Where the obligee is required by statute to take a 
bond, and the statute is substantially complied with, 
a slight discrepancy between his name as signed 
to the Principal contract and as appearing on the 
bond does not relieve the surety from liability,®7 

§ 54. -Justification of Surety 

The Justification of a surety is no part of his un- 
dertaking, and ordinarily his mer-e failure to justify wlll 
not release him from iiabillty on a bond which is ac- 
cepted without such justification. 

The justification of a surety is no part of his un- 
dertaking,®® and ordinarily his mere failure to jus¬ 
tify will not release him from liability on a bond 
which is accepted without such justification.®® 
However, the failure to justify by one of the sure- 
ties on a joint bond, which by order of court is 
not to be operative until the sureties have justified, 
releases his cosurety,®® even though the cosurety 
afterward agrees orally to consider himself 
bound.®! 

§ 55. Delivery 

Ordinarily the bond or obligation of a surety Is not 
of any validity until It has been properly delivered. De. 
livery of the bond or obligation to the 'Obligee may be 
made by the surety through an agent, and the Prin¬ 
cipal obligor may act as the agent of the surety for the 
purpose of making delivery. 

While it has been held not essential to the crea- 
tion of a surety relationship that the promise to 
pay the debt or obligation of another be directed, 
addressed, or delivered by the maker of the promise 
to any particular creditor or prospective creditor,®® 
ordinarily the bond or obligation of a surety is not 


canite Co. v. Bacon, 24 404, 

151 Mass. 460, 8 Li.R.A. 486. 

50 C.J. p 41 note 20. 

Necesslty of execution by Principal 
generally see supra § 48. 

77. N.M.—Hendry v. Cartwrigrht, 89 
P. 309, 14 N.M. 72, 8 .L..R.A..N.S., 
1056. 

78- Ark.—State v. Churcbill, 8 S.W. 
352, 880, 48 Aris. 426. 

50 C.J. p 40 note 16. 

79. Wasb.—^EUng County v. Perry, 

32 P. 538, 5 Wash. 586, 34 Am.S.H. 
880, 19 609. 

80. Ala.—<k)rpiui OTiirls anoted in 
Birmlnghain News Co. v, Moseley, 
141 So. 689, 693, 225 Ala. 45. 

50 C.X. p 41 note 22. 

Presumption as to exlstence of rela- 
tlon see supra 8 12. 

S3L. Ala.—Corpus Jiirlg g,iioted in 


Blrmingham News Co. v. Moseley, 
141 So. 689, 693, 225 Ala. 45. 

50 C.J. p 41 note 23. 

82. Ala.—Corpua Jdxls gnoted In 
Blrmingham News Co. v. Moseley, 
141 So. 689, 693, 225 Ala. 45. 

50 CJ. P 41 note 24. 

83. Ala.—Corpos Jnxis gnoted In 
Blrmingham News Co. v. Moseley, 
141 So. 689, 693, 225 Ala. 45. 

50 C.J. p 41 note 25. 

84. lowa.—Novak v. Pltlick, 94 N. 
W. 916, 120 lowa 286, 98 Am.S.R. 
360. 

50 C.J. p 41 note 26. 

85. Cal.—Sacramento v. Dunlap, 14 
Cal. 421. 

86. Pa.—^Duffee v. Mansfleld, 21 A. 
675, 141 Pa. 507. 

50 C.J. p 41 note 33. 

87. Lo.—^Eauitahle Real Estate Co. 
V. National Surety Co., 63 So. 104, 
133 La. 448. 


88. Idaho.—-Wilson v. Eagleson, 71 
P. 613, 9 Idaho 17, 108 Am.S.R. 
110—Miller v. Pine Min. Co., 32 P. 
207, 3 Idaho 603. 

2 C.J. p 1191 note 65 (i). 
“JtLBtlfloation of sureties” deflned 
In practlce, the proceeding by 
which sureties establlsh thelr abil- 
ity to perform the undertaJdng of 
the bond or recognlzance.—Dicldin- 
son V. Smlth, 120 N.W. 406, 407, 139 
Wls. 1—35 C.J. p 896 note 20. 

89. Idaho.—State v. McDonald, 40 
P. 812, 4 Idaho 468, 95 Am.S.R. 
137. 

50 C.J. p 41 note 30. 

90. N.Y.—Oross V. Bouton, 9 Daly 
25. 

91. N.Y.—Gross v. Bouton, supra. 

92. IJ.S.—Joe Balestrleri & Co. 

C. I. R,, CJL, 177 P.2d 867. 

Beason for nUe 

A proposal to stand as surety may 
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of any validity until it has been properly deliv- 
ered.®3 Thus, in the case of a surety on a note, 
since his obligation is to the payee or creditor, 
it is of no validity until after the delivery of the 
note to the creditor or obligee.^^ 

Mailing. A suretyship contract is delivered when 
it is deposited in the mail, directed to the obligee^® 
or to someone, other than the surety*s agent, for 
delivery to the obligee,®"^ such as to the principal 

for his signature.®8 

By or to agent. Delivery of the bond or obli¬ 
gation to the obligee may be made by the surety 
through an agent,®® and where the surety places 
a fully executed bond or obligation in the hands 
of an agent for use in a transaction to be consum- 
mated, without giving the agent any special in- 
structions, he thereby authorizes its delivery to 
the obligee to secure any agreement coming with- 
in its tenns.i The principal obligor may act as 
the agent of the surety for the purpose of making 
deliveiy,2 and such authority may be inferred from 
the facts and circumstances of the case,® such as 
from the acts and conduct of the surety which fair- 
ly evince such an intention.'* As far as the surety 
is concerned, his liability on the bond or obliga¬ 
tion becomes fixed by his delivering it to the prin¬ 
cipal, with the intention that it shall become op- 
erative,® as where he places it in the office of the 
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principal for his signature,® since this is equivalent 
to delivery to the obligeeJ 

Where the principal has possession of a bond or 
obligation executed by a surety, it is‘presumed 
to be rightful,® and the delivery of it by him to 
the obligee is binding on the surety, even without 
his assent,® where there is no fact or circumstance 
which could preclude the acceptance of it.i® How- 
ever, the appointment of a receiver in the meantime 
to take charge of the principaPs affairs, because of 
insolvency, terminates such implied authority and 
if the bond or obligation is delivered by him there- 
after it is not effective against the surety.^® 

Delivery of the bond or obligation may be made 
to an authorized agent of the creditor or obligee.^® 

§ 56. - Conditional Delivery 

Where the bond or obligation as delivered to the 
obligee Is subject to certain conditions, there is not a 
technlcal delivery to him. A delivery may be condi¬ 
tional without the use of express words to that effect. 

Where the bond or obligation as delivered to the 
obligee is subject to certain conditions, there is not 
a technical delivery to him.i^ While a delivery 
may be conditional without the use of express 
words to that effect,^5 in the absence of evidence 
to the contrary it will be presumed that the deliv¬ 
ery of a bond or obligation was unconditional,!® 


be add[ressed to the general publlc, 
the surety in such a case becomln^ 
liable to anyone who accepts the 
proposal and advances money in re- 
liance thereon.—^Joe Balestrierl & 
Co. V. C. I. R. supra. 

93. Idaho.—Corpus JtdAb olted iu 
J. B. Watkins Co. v. Clark, 147 P. 
2d 348, 351, 65 Idaho 504. 
lid.—John McShaln, Inc., v. Basrle 
Indemnlty Co., 23 A.2d 669, 180 
Md. 202. 

60 C.J. p 42 note 38. 

H. Mo.—Chltwood v, Hatfleld, 118 

S. W. 1192, 136 MoJlpp. 688. 
N'.T.—Benjamln v. Ver Nooy, 65 N. 

T. S. 796, 36 App.Div. 681, modified 
on other grounds, 61 N.B. 971, 168 
N.T. 678. 

96, Mo.—Chitwood v. Hatfleld, 118 
S.W. 1192, 136 Mo.App. 688. 

60 C.jr. p 42 note 40. 

9^ Pa.—Donaldson v. Bartford Ac¬ 
cident. etc., Co., 112 A. 562, 269 
Pa 466. 

97- Pa—^Hanauer v. National Sure¬ 
ty Co., 123 A. 863, 279 Pa 345— 
Bonaldson v. Hartford Accident, 
etc., Co., 112 A. 662, 269 Pa 456. 

Pa—^Donaldson v. Hartford Ac¬ 
cident, etc., Co., supra 

. 99- N.J.—Corpus Juris guoted in 
72 C.J.S.—36 


Burst^in v. Union Indenmity Co., 
166 A. 89, 90, 110 N.J.Law 442. 

60 C.J. p 42 note 45. 

1. N.J.— Corpus JUrls guoted In 
Burstein v. nomion Indenmity Co., 
166 A. 89, 90, 110 N.J.Law 442, 

50 C.J. p 42 note 46. 

2. Neb.—Paxton v. State, 81 N.W. 
383, 69 Neb. 460, 80 Am.S.R. 689. 

60 C.j. p 42 note 47. 

3. Mlnn.—Larson v. National Sure¬ 
ty Co., 214 N.W. 607, 171 Mina 
455, 53 A.I/.R. 382. 

60 C.J. p 42 note 48. 

4. Ky.—Thompson v. Cltlzens' Bank, 
etc., Co., 1 S.W.2a 770, 222 Ky. 

' 492. 

50 CX p 42 note 49. 

]Leavinir wllOi principal 

Sureties who sign a bond or obll- 
sration and leave it with the Princi¬ 
pal to be delivered to the obligree 
thereby constitute the principal 
their asrent for that purpose.—^Hall 
V. Weaver, aC.Or., 84 P. 104, 13 
Sawy. 188. 

5. N.T.—Haywood v. Townsend, 38 
N.T.S. 617, 4 App.Div. 24S. 

6. Pa—^Hanauer v. National Surety 
Co., 123 A. 863, 279 Pa 846— 
Donaldson v. Hartford Acc., etc., 
Co.. 112 A. 662, 269 Pa 466. 
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7- Pa—^Hanauer v, National Sure¬ 
ty Co., 123 A- 863, 279 Pa 346. 

8. Mo.—North St. Louls Planing: 
Mill Co. V. Christophel, 137 S.W. 
295, 167 Mo.App. 18. 

9- Mo.—North St. Louls Plaxiinf 
MIIl Co. V. Christophel, supra 

10. Mo.—North St. Xiouis I^anlniT 
Mill Co. V. Christophel, supra 

11. Ml ria —^Larson v. National Sure¬ 
ty Co.. 214 N.W. 507, 171 Mina 465, 
53 A.LwR. 882. 

12. Mina—^Larson v. National Sure¬ 
ty Co., supra 

60 C.J. p 42 note 57. 

13. Pa—State Camp P. O. S. A. v. 
Kelley, 110 A. 339, 267 Pa 49. 

50 C.J. p 42 note 58. 

14. N.C.—Dunlap v. WUlett, 69 S.R 
222, 153 N.a 317. 

60 C.J. p 43 note 60. 

15- D.C.—Cummlngs v. United Clay 
Products Co., Mun.App., 32 A.2d 
107, 

16- Neb.—Watkins Medlcal Co, v, 

Hunt, 177 N.W- 462, 104 Neb. 266— 
Gyger v. Courtney, 81 NW. 437, 
59 Neb. 555. . 

Payeb’8 oral statuent to svrsileB 
on note, 'prior to slgalng thereof, 
that their signatores were mere 
formalities and that they would not 
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and a bond or obligation, complete on its face, may 
not be avoided in the bands of an obligee receiving 
'it from one of two or more cosureties without no- 
tice of a .condition annexed on delivery by one or 
more of the cosureties.^'^ 

§ 57. Acceptance and Approval 

a. Acceptance 

b. Approval 

a. Acceptance 

In order that a surety may be bound, the surety- 
ehip bond or obligation must be duly accepted by the 
creditor or obligee within a reasonable time; but ac¬ 
ceptance need not be made In a formal manner and may 
be Implied fronr^ the clrcumstances. 

In order that a surety may be Ibotmd, it is nec- 
essary that the suretyship bond or obligation be 
duly accepted by the creditor or obligee^® within a 
reasonable time,^® or, as discussed infra § 60, be- 
fore the surety has signified an intention to with- 
draw. Acceptance, however, need not be made in 
a formal manner,20 but may be implied from the 
circumstances,2i as where the creditor has knowl- 
edge that one of the parties is in fact a surety^^ 
or where the Principal contract stipulates for a 
bond and a bond is given.^^ Acceptance may also 
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be implied from the fact that the principal obligor 
enters on the duties of the contract secured and 
that the obligee retains the bond or obligation with- 
out objection,24 or from the fact that the agreement 
is delivered to the creditor and credit extended to 
the Principal on the strength thereof.^B 

b. Approval 

Acceptance and retention of the bond or obligation 
raise an implication of its approval; ordinarily the fact 
that a bond or obligation is not approved as required by 
law does not release the sureties from their liability 
thereon. 

Acceptance and retention of the bond or obliga¬ 
tion raise an implication of its approval,26 but, 
since the approval of a statutory bond or obliga¬ 
tion is not primarily for the benefit of the prind- 
pal obligor or the sureties so much as for the pro- 
tection of the obligee,27 in the absence of a statu¬ 
tory provision to the contrary the fact that a bond 
or obligation is not approved as required by law 
does not release the sureties from their liability 
thereon,26 nor is it necessary to sudh liability that 
the approval, when made, be indorsed on the 
bond.29 

Where, under a statute providing that the un- 
dertaking may be in one instrument or several, an 


be liable If notes were not paid 
did not relate to delivery on condi- 
tion.—^Davlin v. Kowallc, 6 N.E.Sd 
798, 64 Ohio App. 222. 

17. Va.—Webb v. Trent*s Hx'p, 174 

766, 162 Va. 600. 

Condltional delivery to oosnrety 
■Sureties on bond were liable to 
obligree who received it from cosure- 
ty and another without notlce that it 
was intended to be only temporary, 
or that It had been conditionally de¬ 
livered to cosurety other than the 
one deliverlng it or that delivery 
was without authority and in breach 
of condition.—Webb v. Trent*s Bx*r, 
sutpra. 

18. Md.—John McShaln, Inc., v. Ba- 
grle Indemnlty Co., 23 A.2d 669, 180 
Md. 202. 

60 C.J. p 43 note 67. 

Notice to, and acceptance by, credi¬ 
tor generally see supra f 31. 
BeJectloxL 

Allesred offer of sureties on bond 
for distributor for retall company to 
become sureties on note for purpose 
of giving^ distributor additional time 
to bringr his accounts to date was 
rejected by letter of company dls- 
regardins note whlch sureties sigmed 
with understanding; that another 
party who failed to slgn would also 
execute note, and mahlngr another of¬ 
fer to the sureties, which was not 
accepted by them, and hence sure¬ 
ties were not liable on note.— W. T., 


Rawleigh Co. v. Izard, Tex.Civ.App., 
113 .S.W.2d 620. 

« 

Betnrn to snrety for Insertlon of 
clause ’’ 

Where surety bond was retumed 
to surety company with request that 
there be included in the bond a for- 
bearance clause, which surety de- 
clined to add and principal named in 
the bond defaulted and bond was 
never returned to the obligee, sure¬ 
ty could not be held liable on the 
bond, since It was never accepted by 
the obligree.—John McShaln, Inc., v. 
Bagrle Indemnlty Co., 23 A.2d 669, 180 
Md. 202. 

TTxiauthorlzed aooeptance 
An acceptance made by one with¬ 
out authority to do so does not bind 
the surety.—^Hill v. Calvert, 18 S.C. 
Bq. 66—60 C.J. p 43 note 77. 
Oonolnslve acceptance 
The fact that a person’s name is 
slgmed to a bond and that the ap¬ 
proval of the proper offlcial is In¬ 
dorsed thereon is conclusive of the 
acceptance of such person as surety. 
—^Wright V. Schmidt, 47 lowa 233. 

19. La.—Ltachman v. Block, 17 So. 
153, 47 La.Ann. 506, 28 L..H.A. 265. 

50 C.J. p 43 note 68. 

20. Colo.—Drescher v. Pulham, 62 
P. 685, 11 Colo,App. 62. 

50 C.J. p 43 note 70. 

21. Colo.—^Drescher v. Fulham, su¬ 
pra. 


Betentlon by obligree 
An obligee*s retention of a surety 
bond delivered to him is an implied 
acceptance of the terms of the bond. 
—John McShaln, Inc., v. Bagrle In- 
demnity Co., 23 A.2d 669, 180 Md. 
202 . 

22. Colo.—^Drescher v. Fulham, 62 
P. 686, 11 Colo.App. 62. 

60 C.J. p 43 note 72. 

23. La.—^Bdward B. Bruce Co. v. 
Lambour, 49 So. 669, 123 La. 969. 

24. Colo.—^Boyd v. Agrricultural Ins. 
Co., 76 P. 986, 20 Colo.App. 28. 

50 C.J. p 43 note 74. 

25. Ind.—-Swope v. Fomey, 17 Icd. 

886 . 

Phlllppine.—^Phlllpplne Nat Bank v. 
Bscueta, 50 Phlllppine 991. 

26. XT.S.—Postmaster-G e n e r a 1 v. 
Norvell, D.C.Pa., 19 F.Cas.No.ll.- 
310, Gilp. p. 106. 

50 C.J. p 44 note 92. 

27- Cal.—^People v. Bdwards, 9 CaJ. 
286. 

Colo.—Irwln v. Crook, 28 P. 649, 17 
Colo. 16. 

50 C.J. p 44 note 93. 

28. Neb.—'Paxton v. State, 81 N.W. 
383, 69 Neb. 460, 80 Am.S.R. 689. 

60 C.J. p 44 note 94. 

Approval of offlcial bond as affect- 
ingr liability of surety thereon see 
Offlcers § 168. 

29. N.T.—Gopsill V. Decker, 4 Hnn 
626, 67 Barb. 211. 
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undertaking fails of approval becatise of the in- 
sufficiency of one of the sureties, and a separate un- 
dertaking is executed by another surety alone, he 
is bound, although the former undertaking has be- 
come void.30 If the approval of a bond has be- 
come a matter of record, the evidence of the offi- 
cer who made it is inadmissible to impeach it^i 
Moreover, the sureties may not question the le- 
gal qualifications of the oflGicers who approve it.32 

§ 58. -Notice of Acceptance 

Even where notice to the surety Is necessary In or- 
der that he may be bound, formal notice of acceptance 
of the bond or obllgation by the creditor or obligee Is 
consldered unnecessary. 

The rule that notice of acceptance must be com- 
municated to the offeror has been held inapplica- 
ble to a surety,33 and, even where it is held that 
notice to the surety is necessary in order that he 
may be bound, formal notice of acceptance of the 
bond or obligation by the creditor or obligee is 
considered unnecessary,34 so that where the bond 
or obligation is absolute in terms and is executed 
contemporaneously with the contract it is intended 
to secure, and as a part of the same transaction, 
formal notice of acceptance has not been required.®® 
Also, one who agrees to act as surety in place of 
a released surety may not escape liability on the 
ground that notice of acceptance has not been com- 
municated to him where, after signing the agree- 
ment, he pays to the principal part of the amount 
secured.36 

Conditional offer, Where a person offers his 
name as surety on certain conditions, mere perform- 
ance of such conditions is not sufficient to fix the 
surety^s liability,®^ but the creditor must notify him 
of the acceptance of the offer or of his intention to 
act on it,33 and the proposed surety is not bound 
to inquire as to such acceptance.39 


§ 59. -Effect of Prior Rejection 

Frior rejection of the bond or obligation does not 
prevent a subsequent acceptance thereof, so as to bind 
the surety, uniess the offer of suretyship is, in the mean- 
time, revoked. 

Prior rejection of the bond or obligation does not 
prevent a subsequent acceptance thereof, so as to 
bind the surety,^0 uniess the offer of suretyship 
is, in the meantime, revoked;^! and, where the 
bond is in fact accepted with his name thereon, the 
surety is not released from liability by the fact 
that he had been excepted to as being insufficient, 
and failed to justify,^3 or by the fact that addi- 
tional signatures are required because of his in- 
sufficiency,^3 xhe substitution of a new surety, 
after exception to the original surety and his fail- 
ure to justify, operates as an exoneration of the 
surety excepted to,^^ even though the exception is 
thereafter countermanded.^® 

Estoppel of Principal. The principal o-bligor, aft¬ 
er the bond has performed its full office, may not, 
as against the surety, avail himself of the fact that 
it had previously been rejected by the obligee>6 

§ 60. Revocation before Delivery and Ac- 
ceptance 

A surety has the right to revoke the suretyship be¬ 
fore the Instrument Is delivered and accepted. 

A surety has the right to revoke the suretyship 
before the instrument is delivered and accepted.^^ 

§ 61. Incomplete Instrument 

A suretyship bond or obligation Is vold, and the 
surety is not Ilable thereon, where there Is an omission 
of some Word or words necessary to make It effective 
as a complete Instrument. 

A suretyship bond or obligation is void, and the 
surety is not liable thereon, where there is an omis- 
•sion of some word or words necessary to make it 


30. N.T.—Gk)ttwald v. Tuttle, 7 DaJy 
105. 

31. La.—^Taylor v. Jones, 3 La^Ann. 
619. 

32. N.H.—Hom V. Whlttler. 6 N.H. 
88 . 

33. m.—Vermont Marble Co. v. 
Bayne, 190 N.B. 291, 356 Hi. 127. 

34. La.—^Edward B. Bruce Co. v. 
Lambour, 49 So. 659, 123 La. 969. 

50 C.J. p 43 note 80. 

35. Minn.—^Leonard Co-op. Cream- 
ery Assoc. v. First State Bank, 209 
N.W. 631. 168 "Mitm. 28. 

50 C.J. p 43 note 81. 

36. ni.—Vermont Marble Co. v. 
Bayne, 190 N.E. 291, 356 ni. 127. 

37. Ky.—Steadman v. Guthrie, 4 
Mete, 147. 


38. Ky.—Gano v. Farmers* Bank, 45 
S.W. 619, 103 Ky. 508, 20 Ky.L. 
197, 82 Am.S.R. 696. 

50 C.J. p 44 note 83. 

39. Ky.—Gano v. Farmers* Bank, 
supra—Steadman v. Guthrle, 4 
Mete., Ky.. 147. 

40. Tex.—Early v. Chamberlaln, 1 
Te3:.A.Civ.Cas. §*920. 

50 C.J. p 44 note 85. 

41. Tex.—^Early v. CSiamberlaln. su¬ 
pra. 

42. N.T.—Decker v. Anderson, 39 
Barb. 346—Van Duyne v. Cooi>e, 
1 Hili 557. 

Failure to justify as not releasina 
from liability gpenerally see supra 
$ 54. 


43. TLS.—^Postmaster General v. 
Norvell, D.QPa., 19 F.Cas.No.ll,- 
810, GIlp. p. 106. 

50 C.J. p 44 note 88. 

4t N.T.—Mcintyre v. Borst, 26 
How.Pr. 411, 

45. N.T.—^Mcintyre r. Borst, supra. 

46. Mich.—^Hanley v. U. S. Fldel- 
Ity, etc., Co.. 92 17.W. 107, 131 Mich. 
609. 

50 C.J. p 44 note 91. 

47. Neb.—Paxton v. State, 81 N.W. 
383, 59 Heb. 460, 80 AulS-B. 689. 

50 C.J. p 44 note 1. 

Bescission or revocation of contract 
of suretyship see infra § 129. 
Surety’s notice to terminate after 
principal's default see infra S 131. 


547 



§S 61-62 


PRINCIPAL AND 8URETY 


72 C.J.S. 


effective as a complete instrtmient,^^ as where the 
name of the one who is to perform the condition 
of the ibond is not written in the hlank provided 
therefor,49 or where a provision creating a spe- 
cific liability leaves the amount or penalty l>lank,50 
or where it does not contain a general provision to 
answer for the default of the principal obligor.^i 
However, the surety’s liability has been held not 
affected by the failure of some of the persons 
named in the instrument to execute and sign it.^^ 
So also the surety^s liability generally may not be 
affected hy the omission of the names of localities.53 

§ 62, -Filling Blanks 

a. In general 

b. By obligee 

a. In General 

Ordinarlly, where a surety signa a bond or under- 
taking contalning blank spaces, and Intrusts It to an- 
other for use, the instrument so delivered oarries on fts 
face the fmplied autharity to flfl blanks with reasonable 
matter or sums necessary to perfect the Instrument In 
general conformity to its character and nature, so as 
to render the surety llable thereon, provided the cir- 
cumstances are such as to permit such Implication of 
authority, 

Although there is some authority to the effect 
that a bond or obligation signed in blank by a sure¬ 
ty is not valid as to him where it is afterward filled 
up without his knowledge and authority,5^ and 
while it may not be conclusively inferred from the 
presence of unfilled blanks in a bond or obliga¬ 
tion at the time of delivery that the depositary 


thereof is authorized to fili such blanks,55 ordinar- 
ily, where a surety signs a bond or undertaking 
containing blank spaces, and intrusts it to another 
for use, the instrument so delivered carries on its 
face the implied authority to fili blanks with rea¬ 
sonable matter or sums necessary to perfect the in¬ 
strument in general conformity to its character and 
nature, so as to render the surety liable thereon, 
provided the circumstances are such as to permit 
such implication of authority.6® 

Where a surety intrusts a bond or obligation con¬ 
taining blank spaces to the principal obligor, the 
latter has been held to have the implied authority 
to fili the blanks therein®^ or to ratify them if 
filled by another,-58 and under this rule, where a 
note, with blanks therein, is signed by a surety and 
intrusted by him to the principal obligor, the lat¬ 
ter has been held to have the implied authority to 
fili in such blanks,58 such as to insert the true date 
of the execution of the note,®o or to fili in the 
amount of the note,®i the name of the payee,62 
or the place of pa3rment.63 Jn such cases the sure¬ 
ty has been held to be estopped to deny his ob¬ 
ligation, as against the obligee who receives the 
instrument in good faith,, without knowledge that 
the blanks had been filled after the surety signed,®^ 
especially where the blanks are filled in accordance 
with his instructions.®^ 

Exceeding authority. The surety may be bound 
even though the principal exceeds his authority in 
filling the blanks®® unless the creditor has knowl- 


48. lowa.—8pring ‘'Gterden Ins. Co. 
V. Leimnon, 86 N.W. 36, 117 lowa 
691. 

3Sr.C.— Grier v. Hili, 51 N.C. 672. 

49. Pia.—^Florida. Scliool-Book De- 
posltory V. Liddon, 163 So. 902, 114 
Fla. 149. 

sa lowa.—Sprlngr Garden Ins, Co. 
V. Lemmon, 86 N.W. 35, 117 lowa 
691. 

60 O.J. p 44 note 5. 

Bl. lowa.—Springr Garden Ins. Co. 
V. Lemmon, supra. 

52. Va.—Cox V. Thomas, 9 Gratt. 

312, 60 Va. 312. 

50 C.J. p 46 note 9. 

Omission of name from body of ob¬ 
ligation see supra § 49. 

63. Ind.—^Irwin v. E^lbum, 3 N.E. 

650, 104 Ind. 113. 

50 C.J. p 46 note 11. 

54. Ark.—Smltk v- Carder, 83 Ark. 
709. 

50 C.J. p 46 note 13. 

66- Cal.—^Pacific Automobile Fxch. 
V. Stansfield, 217 P. 666, 62 Cal, 
App. 577. 

66. Cal.—^Riverside Portland Ce¬ 


rnent Oo. V. Maryland Casualty Co., 
189 P. 808, 46 Cal.App. 87. 

Va.—Webb v. Trenfs Ex’r, 174 S.B. 

765, 162 Va. 600. 

50 C.J. p 45 note 14. 

67. N.C.—Rollins v. Bbbs. 60 S.E. 

677, 138 N.C. 140. 

60 C.J. p 45 note* 16. 

58. Tex.—^Bremner ▼. Fields, Civ. 
App., 34 S.W. 447. 

60 C.J. p 46 note 16. 

59. lowa.—^Marion Sav. Bank v. 
Leaky, 204 IST.W. 466, 200 lowa 220. 

50 C.J. p 45 note 17. 

6C^ Ind.—^Emmons v. Meeker, 55 
Ind. 321. 

50 C.J. p 46 note 18. 

61. Ky.—Dow-Hayden Grocery Co. 
V. Muncy, 73 S.W. 1030, 24 Ky.L. 
2265. 

60 C.J. p 46 note 19. 

62. Ind.—^Armstrong v. Harshman, 
61 Ind. 52, 28 Am.R. 665. 

63. Ind.—Gotbrupt v. Williamson, 
61 Ind. 699. 

64. Cal.—^Dolbeer v. Livingston, 35 
P. 328, 100 Cal. 617. 

50 C.J. p 45 note 21. 
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Bstoppel as to defects and objeo- 
tlons generally see infra 9 83. 

65. Ga.—^Brown v. ColQUitt, 73 Ga 
59, 64 Am.R. 867. 

66. Miss.—^Times-Picayune Pub. Co. 
V. Frierson, 144 6o. 235, 164 Miss. 
106. 

50 CJ. p 45 note 23. 

Amount 

(1) In general.—^Elchelberger v. 
Old Nat. Bank. 3 N.B. 127, 103 Ind. 
401—60 C.J. p 45 note 23 [a] (2). 

(2) A surety who signa a bond 
in blank and intrusts it to his Princi¬ 
pal to be filled in and delivered to 
the obligee is bound by the instni- 
ment as delivered, although the Prin¬ 
cipal, before delivery, Inserts in tbe 
bond a larger penal sum than that 
agreed on between him and the sure¬ 
ty, if the obligee has no notice, from 
the face of the bond or otherwlse, 
of the unauthorized act of the Prin¬ 
cipal. 

Mass.—White v. Duggan, 2 N.B. 116t 
140 Mass. 18, 54 Am.R. 437. 
Miss.—Corpus JUris olted in Tijnes- 
Plcayune Pub. Co. v. Frierson, 144 

So. 236, 236, 164 Miss. 105. 
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edge thereof®^ or tmless the excess of authority 
amounts to fraud as against the surety.®* How- 
ever, the fact that the maker to whom a surety de- 
livers a note, signed in blank by him, filis in an 
amount exceeding that agreed on, is an available 
defense to the action thereon by the payee against 
the surety;®® and where the principal alters the 
amount of the original obligation as recited in the 
bond, to a larger amount, and inserts a stili larger 
amount in the blank space for the amount of the 
surety^s undertaking, the bond is not invalid, but 
the surety is liable only to the extent of the orig¬ 
inal obligationJ® 

Revocation of authority. After a surety has au- 
thorized the principal to fili blanks, he may re- 
voke such authority before the principal acts.^i 

b. By Obligee 

The surety is Ifabie where the blanks in the bond 
or obiigation are fllied in by the obligee under instrue* 
tlons so to do; and where the instrument as deiivered 
to the obligee contains blank spaces, the fllling of which 
does not change the effect of the instrument, the obligee 
has been held to have implied authority to fili such 
blanks. 

The surety is liable -where the blanks in the bond 
or obligation are filled in by the obligee under in- 
structions so to do;*^^' and where the instrument 
as deiivered to the obligee contains blank spaces, 
the filling of whidi does not change the effect of 
the instrument, the obligee has been held to have 
implied authority to fili such blanks*^® even though 
the surety failed to read or understand the instru- 


ment.7^ The surety has been held liable on the 
obligation so filled unless the obligee, in filling 
the blanks, acts in bad faith,*^® or unless the instru- 
ment so signed in blank was procured from the 
surety by fraud.*^® 

The delivery of a surety bond or obligation to 
the principal with the amount of indebtedness due 
the creditor from the principal in blank, on the 
other hand, does not impliedly authorize the credi¬ 
tor to fili such blank and thereby convert the in¬ 
strument into an account stated, as between the 
creditor and surety,^^ notwithstanding the indebted¬ 
ness is, in general terms, assumed and guaranteed 
by the surety.*^® 

§ 63. Consideration 

The necessity and sufficiency of consideration to 
support a contract of suretyship are discussed in¬ 
fra §§ 64-69; and failure of consideration infra § 
70. 

Examine Pocket Parts for later cases. 

§ 64. - Necessity 

Ordinarlly It Is essential to tho valldlty of a con«. 
tract of suretyship that It be supported by a sufficient 
legal consideration. 

Ordinarily it is essential to the validity of a con¬ 
tract of suretyship that it be supported by a suflS- 
cient legal consideration,79 and a renewal of the 
suret/s obligation, after he has been discharged, 
also requires a consideration.®® On the other hand, 


67. Ind.—HmzQons v. Meeker, 55 
Ind. 32X. 

50 C.J. p 46 note 24. 

68: I>el.—Hastings ▼. Clendanlel, 2 
Del.GlL 165. 

50 C.J. p 4$ note 25. 

STand as affectin^r validity of snre- 
ti^^s assent grenerally see infra 'S§ 
76-77. 

69. lowa.—^Marion Sav. Bank v. 
Leahy, 204 N.W. 466, 200 lowa 220. 

50 C.J. p 46 note 26. 

70. Cal.—^Pacific Anto. Bxch. v. 
Stansfleld, 217 P. 566, 62 CaI.App. 
•577. 

71. S.C.—Gk>nrdin v. Reed, 42 S.C.Li. 
230. 

73. IT.T,—^Union Truat Co. v. Mc- 
Crum. 129 N.T.S. 1078, 145 App. 
XHv. 409, afflrmed 101 N.E. 1124, 
207 N.Y. 721. 

50 C.J. p 46 note 29. 

73. Minn.—^MeConnon v. Hoyland, 
194 N.W. 394, 156 Minn. 222, 234. 
60 C.J. p 46 note 30. 

StipnlatloiL aiLthoriziiig wxltlng' in 
of mnonnt dtie 

IVliere a suretyship contract oon- 


talns a provision that, if the amount 
of indebtedness is not -^itten in the 
agreement, express authority to 
-write in the amount is glven, such 
stipulatlon authorlzes the obligee to 
-write into the bond the amount due, 
and it is Immaterial, with respect 
to the llability of the eureties, 
whether or not the amount is -wrlt- 
ten into the contract at the time the 
sureties sign, slnce by sigrniz^ the 
contract -with this authorization 
therein for the amount to be written 
in, they undertook to {pay the amount 
which mlgrht be due.—J, R. Watklns 
Co. V. Poas:. 122 So. 473, 154 Mlss. 
222 . 

74b Tex.—l^ational Union Pire Ins. 

Co. V. Peck, Civ.App., 296 S.W. 338. | 
75. La-^Robertson v. Glasscock, 6 j 
La.Ann. 124. 

50 C.J. p 46 note 33. 

76- lowa.—Springr Garden Ins. Co. 
V. Lemmon, 86 N.W. 26, 117 lowa 
691. 

60 Q.J, p 46 note 34. 

77- N.D.—-Watklns Co. v. Reeney, 
201 N.W. 833, 62 NJD. 280, 37 A. 
LuR. 1389. 


rTB. N.D.—Watklns Co. ▼. Reeney, 
I supra. 

I ' 'I 

79. Ark.—Johnston v. Mlssouri Pac. 
R. Co., 160 S.W.2d 39. 203 Ark. 
1036. 

Del.—Corpus JT-oris dted in W. 1^. 
Rawlelgh Co. v, Warringrton, 199 
A. 666, 668, 9 W.W.Harr. 366. 
N.T.—Alley v. Turck, 40 N.T.S. 483> 
8 App.I>iv. 60. 

Tex.—Green v. American Refiningr 
Propertles,, Civ.App., 22 S.W.2d 
343. 

60 C.J. p 46 note 41. 

Proxnlse to pay saboontractor 
- A promise by a surety to whom 
the builder has assUrned the money 
to become due und^ the contract, to 
pay the clalm of a subcontractor if 
the subcontractor would do certaln 
Work on the premises, is wlthout 
consideration unless the work speci- 
ded was something- which the suhr 
contractor was not, reguired by his 
conti^act to do-—Alley v. Turck, 40 
N.Y.S. 433, 8 AppJOiv. 60. 

8a Mich.—Uetrblt First Nat. Ban!^ 
V. Cuirie, 110 N.W. 499, 147 Mlch. 
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in the absence of a statute to the contrary, a con- 
tract of suretysliip under seal need not bc shown 
to be supported by consideration,*^ especially where 
no consideration was contemplated by the parties.^^ 

§ 65. - Sufl&ciency in General 

Whatever wouid be sufficient as a consideration In 
the case of any other kind of contract ordinarlly is suf¬ 
ficient to support a contract of suretyship. 

Whatever wouid be sufficient as a consideration 
in the case of any other kind of contract ordinarily 
is sufficient to support a contract of surelyship.83 
There need not be the same consideration for the 
contract of the principal and the surety;®^ the 
consideration may consist of a direct payment to 
the suretySS or of some benefit or advantage to 
him.3® The surety’s original liability as such may 
support his renewal thereof.^'^ Also, a prior sure¬ 
tyship contract has been held sufficient considera¬ 
tion for a subsequent contract under which the 
liability sought to be imposed on the sureties is 
slightly less than the amoimt of the principales in- 


72 C.J.S. 

debtedness at the time of the substitution of the 

suretyship contractas 

§ 66. -Indirect Consideration in Gener¬ 

al 

The consideration for a suretyship contract need not 
move directiy to the surety; it is sufficient that a valu- 
able consideration passes between the principal and the 
obligee. 

The consideration for a suretyship contract need 
not move directiy from the obligee to the surety,^9 
no direct benefit to the surety being necessary to 
support the contract it is sufficient that a valua- 
ble consideration passes between the principal and 
the obligee.31 For example, a consideration suffi¬ 
cient to validate the contract between a principal 
and the payee of a note is sufficient to bind also 
the principales surety, who joins in the execution 

thereof.32 

This consideration may consist of some benefit 
'or advantage to the principal obligor,®^ or it may 


T2, 118 Am.S.R. 637. 9 
698. 11 Anzx.Oas. 241. 

50 -C.jr. p 46 note 42. 

81. Pa-—^BilUng-s v. Botli, 40 A-2d 
910. 156 PsuSuper. 390. 

50 C.J. p 46 note 40. 

Seal importB coiudderatloii 
Pa.—Central Penn Nat. Bank of 
Philadelpma v. Tlnkler, 40 A.2d 
389, 861 Pa. 123—BUlinga v. Roth. 
4 A.2d 910, 156 Pa.Super. 390. 
jL^eement aoknowledfiTinsT paynieat 
of co&siOeratloxi 

Want of consideration was not 
defense to action on written agree- 
ment of suretyship under seal which 
acknowledsred paynaent of consider¬ 
ation and stated that signer intended 
to be legally bound by a^reeznent.— 
Central Penn Nat. Bank of Philadel¬ 
phia y. Tinkler. 40 A-2d 889, 351 Pa. 
123. 

82. Pa.—^Meek y. Frantz. 33 A. 418. 
171 Pa. 632—Billin&s v. Roth. 40 
A.2d 910. 156 Pa.Super. 390. 

83. La.—Successlon of SculUn, 63 
Bo. 858. 134 La. 153. 

50 C.J. p 47 note 44. 

Xeffallty of constderatlon. 

In order to be sufficient to sup¬ 
port a contract of suretyship the 
consideration therefor must be le- 
gal.—Folmar y, Sdler, 31 So. 719, 
132 Ala. 297. 

Surety on nota 

Consideration for surety^s liability 
on note to payee thereof may rest 
on consideration flowinsr from Prin¬ 
cipal maker to surety.—^Tenny v. 
Porter, 33 S.W. 211, 61 Ark. 329. 

84. Del.—W. T. Raleig'h Co. v. War- 
rington, 199 A. 666, 9 W.WJSarr. 
866 . 


85. Ky.—Givens y. Gridley. 106 S. 
W. 1192, 82 Ky.li. 825. 

50 O.J. rp 47 note 45. 

86. Tex.—Greenfield y. Anderson, 
Civ.App., 67 S.W.2d 668. 

50 C.J. p 47 note 46. 

Belease firom former suretyship 
Contract of suretyship was sup¬ 
ported by sufficient consideration. 
shown by surety^s release from a 
former suretyship on a bond of the 
Principal.—Gulf Live Stock Ins. Co. 
y. Love, Tex.Civ.App., 181 S.W. 766. 

87. Ind.—^Lackey v. Boruff, 53 N.E. 
412, 152 Ind. 371. 

50 O.J. p 47 note 49. 

88. Colo.—W. T. Rawlelgrh Co. y. 
Dickneite. 61 F.2d 1028. 99 Colo. 
276. 

89. Ga.—-Walls v. Muscogee Bank 

& Trust Co., 161 663, 44 Ga. 

App. 361. 

lowa.—Hakes y. Franke, 231 N.W. 
1. 210 lowa 1169. 

Ran.—Corpus Jtirls anoted In Se- 
curity State Bank of Rskridge v. 
Mossman, 292 P. 935, 936, 131 Blan. 
508. 

Pa.—^lidillus y, Abrachinsky, Com.Pl., 
42 Sch.Leg.Rec. 175. 

Tex.—Greenfield v. Anderson, dv. 

App., 67 S.W.2d 668. 

Wash.—J. R, Watklns Co. v. Brund. 

294 P. 1024, 160 Wash. 183. 

60 C.J. p 47 note 63. 

90. Ark.—Johnston y. Missourl «Pac. 
R. Co.. 160 S.W.2d 39, 203 Ark. 
1036—^Holman v. Armstrong:, 63 S. 
W.2d 339, 187 Ark. 958. 

Cal.—^Parrino v. Rallis, 2 P.2d 615, 
116 Cal.Ap(p. 364. 

As between principal and surety, 
the relationshlp may be created 
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without any consideration passing 
directiy between the two.—National 
Surety Conp. v. Nulton, 65 PaDisL 
& Co. 149. 

91. Ark.—Johnston v. Missourl Pac. 
IL Co., 160 S.W.2d 39, 203 Ark. 
1036—Holman v. Armstron^. 63 6. 
W,2d 339, 187 Ark. 968. 

Ga.—Smalley v, Bassford, 18 REIM 
662, 191 Ga. 642—^Browne v. In¬ 
stitute of Business and Account- 
ingr. 12 S.B.2d 455, 68 Ga.App. 87L 
lowa.—^Beal v. Milliron, 267 N.W. 83 
—^Hakes v. Franke, 231 N.W. 1, 210 
lowa 1169. 

EAn.— Oorpns Jbrls anoted in Secur- 
Ity State Bank of Eskridge y. 
Mossman, 292 P. 985, 936, 131 TTuti, 
508. 

Ky.—Dorman v. Carnes, 96 S.W.2d 
869, 266 Ky. 361—^Hughett y. 

Shaln, 69 S.W.2d 688, 253 Ky. 880. 
Tex.—Greenfield y. Anderson, Civ. 

App.. 67 e.W.2d 658. 

Wash.—J. R. Watklns Co. y. Brund, 
294 P. 1024. 160 WasdL 188- 
50 C.J. p 47 note 54. 

Althongh there znay be addltlonal 
consideration flowing* to surety, one 
consideration flowing’ to the princi¬ 
pal debtor is all that is required.— 
Durham v. Greenwold, 8 S.B.2d 585, 
188 Ga. 165. 

92. Kan.—Corpns Juris auoted in 
Secuiity State Bank of Eskrldge 
V. Mossman. 292 P. 935, 936, 131 
Elan. 508. 

Ky.—Hughett y. Shaln, 69 S.W.2d 
688, 263 Ky. 330. 

60 C.J. p 47 note 66. 

93. * Ark.—Holman v. Armstrong, 68 
S.W.2d 339, 187 Ark. 958. 

lowa.—^Hakes v. Franke, 231 N.W. 
1, 210 lowa 1169. 
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consist o£ some disadvantage or detriment to the 
creditor or obligee,^^ such as by his incurring lia- 
bility,^^ or by his releasing a former surety,9® or by 
his surrendering some security®^ or a right,®8 or 
by his giving the principal an office or employment, 
and tnisting his affairs to him,^^ or by his con- 
timiing the principal in office or employment after 
he has entered on his duties.^ 

g 57 , -As Affected by Time of Making 

Suretyship Contract 

a. Before, or at same time as^ principal 

contract 

b. Relating to past transaction 

a. Before, or at Same Time as, Principal Gon- 
tract 

A suretyship contract made before or at the same 
time as the principal contract, or one executed after 
the Principal contract but as part of the original trans¬ 
action, may be supported by the conslderation moving 
between the obligee and the principal obligor under the 
prfncipal contract. 

Where a contract of suretyship is made before 
or at the same time as the principal contract, and 
both contracts form parts of the same transaction, 
one consideration is sufficient for both the princi¬ 
pal and collateral contract and there need not be 
any consideration other than that moving between 
the obligee and the principal obligor under the 
principal contract^ Moreover, even though a sure¬ 


tyship contract is executed subsequently to the Prin¬ 
cipal contract, it will be regarded as being made 
at the same time so as to constitute a part of the 
same transaction, and be supported by the same 
consideration, and not require a new considera¬ 
tion, where it is executed pursuant to a prior 
agreement and as an inducement to the execution 
of the principal contract,® especially where the 
transaction was entered into at the instance or re- 
quest of the surety;^ and this rule applies even 
though there is a delay for some time before the 
surety is requested to sign.^ 

b. Belating to Past TransactioE 

Ordinarlly the consideration which binds a surety 
must be executory, and where a suretyship contract is 
entered into after the making of, and entirely apart 
from, the principal contract the consideration glven to 
the Principal alone for the principal contract and al- 
ready executed is regarded as a past consideration with 
respect to the suretyship contract. 

As a general rule, the consideration which binds 
a surety must be executory,® and where a surety¬ 
ship 'contract is entered into after the making 
of, and entirely apart from, the principal contract, 
the consideration given to the principal alone for 
the principal contract and already executed is re¬ 
garded as a past consideration with respect to the 
suretyship contract,^ and there must be a new and 
independent consideration to support the surety¬ 
ship,® which, according to one decision on the 


Pa.—^Bloomfleld Trust Co. v. Troja- 
nowskl. 147 A. 847, 298 Pa. 61— 
Miners* State Bank v. Auksztokal- 
nis, 128 A. 726, 283 Pa. 18. 

Tex.—Greenfleld v. Anderson, Civ. 

App., 67 S.W.2d 658. 

50 O.J. p 47 note 56. 

Advances made to prlncSpal 
Ark.—McMorella v. Buckner State 
Bank. 85 S.W.2d 709, 191 Ark. 307. 
Wis.—J. R. Watkins Co. v. Beyer, 
233 ]Sr.W. 442, 203 Wis. 397, 71 
A-LuR. 1268. 

94. Ark.—Johnston v. Missourl Pac. 
R. Co., 160 S.W.2d 39, 203 Ark. 
1036—■'McMorella v. Buckner State 
Bank, 85 S.W.2d 709, 191 Ark. 307. 

Cal.—Parrino v. Rallis, 2 P.2d 515, 
116 Cal.App. 364. 

lowa.—^Hakes v. Franke, 231 N.W. 
1. 210 lowa 1169. 

Tex.—Greenfield v. Anderson, 67 S. 
W.2d 658. 

50 C.J. p 47 note 57. 

Forbearance to principal see infra 
S 69. 

95. Cal,—^Farley v. Horan, 81 P. 158, 
3 Cal.UnreiP.Cas. 672. 

50 C.J. p 47 note 58. 

96. 111.—Vermont Marble Co. v. 
Bayne, 190 NJ63. 291, 356 111. 127. 

50 C.J. p 48 note 60. 


97- Cal.—^Davis v. National Surety 
Co., 72 P. 1001. 139 CaL 223. 

50 C.J. p 48 note 61. 

98. 111.—Harwood v. Johnson. 20 Hl. 
367. 

50 C.J. p 48 note 62. 

99. Tex.—CozpTLB Jhris gnoted In 
Greenfield v. Anderson, CivA-pp., 
67 S.W.2d 658, 660. 

50 C.J. p 4$ note 63. 

1. Tex.—Corpus Jnris a^oted in 
Greenfield v. Anderson. CivApp., 
67 S.W.2d 658, 660. 

50 C.J. p 48 note 64. 

9, Del.—Corpus Jnrls dted ia W. T. 
Rawleigh Co. v. Warrington. 199 
A 666, 668, 9 W.W.Harr. 366. 

Okl.—^Kelly v. Citizens-Parmers Nat. 
Bank of Chlckasha, 77 P.2d 681, 
182 Okl. 307. 

50 C.J. p 48 note 65. 

Coaslderatioa nmnlng from payee 
to maker of note will support the 
liability of a contemporaneous sure- 
ty. 

lowa.—^Penn Mut. Life Ins- Co. v. 
Orr, 262 N.W. 746, 217 lowa 1022 
—Nolte V. Nolte. 236 N.W. 483, 
311 lowa 1289. 

Pa.—^Bloomfield Trust Co. v. Troja- 
nowski. 147 A 847, 298 Pa. 61. 
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8 C.J. p 211 note 84—-60 QJ. p 48 
note 65 [b]. 

3. Tex.— Corpus Juris gnoted in 
Greenfleld v. Anderson, Civ.App., 
67 S.W.2d 668, 660. 

50 C.J. p 48 note 66. 

4. 111.—^Laingor v. Lowenthal, 151 
111.App. 599. 

Pa.—^Paul V. Stackhouse, 38 Pa. 302. 

5. Ark.—^Kisslne v. Plunkett-Jarrell 
Grocer Co., 145 S.W. 667, 103 Ark. 
473. 

60 C.J. p 48 note 68. 

6. Del.—CorpxLS Juris dted in W. T. 
Rawleigh Co. v. Warrington, 199 
A 666, 668, 9 W.W.Harr. 366. 

m.— ^Laingor v. Lowenthal, 16l 111. 
App. 599. 

Ind.—^Weldler v. Ploran, 13 N.B.2d 
330, 105 IndApp. 564. 

Tex.—Green v. American Refining 
Properties, Civ.App., 22 S.W.2d 
343. 

7. Tex.—Green v. American Refin¬ 
ing Properties, supra. 

50 C.J. p 49 note 71. 

8: Ga.—Nalley Land & Xnvestment 
Co. V. Merchants & Planters Bank, 
199 S.B. 815, 187 Ga. 142. 

111.—^Bassett V. Heiens, 30 NJBL2d 
528, 307 lUApp. 426. 
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question, consideration must be serious.* 

Thus, unless there is a new consideration, of 
which the surety has knowledge, for his promise,!® 
a surety is not bound where he executes a con- 
tract as surety after its delivery,ii as where he 
signs a note as surety after its delivery to the 
payee.i2 It has been held not necessary that the 
consideration for the contract of a surety on a 
note under these circumstances shall be a new 
consideration paid to or by either of the parties 
for such signing,i3 but any benefit accruing to the 
Principal or surety,or any disadvantage to the 
payee,i5 may be sufficient 

Contract covering future transactions. Where a 
suretyship contract expressiy covers past and fu¬ 
ture transactions, and is supported by a considera¬ 
tion arising out of the future transactions, it is 
good as to the whole.^® 

§ 68. — Extension of Credit to Principal 

A creditor may alter his positlon for the worse so 
as to ralse a sufficient consideration to support a sure¬ 
tyship contract by giving credit to the Principal. 

A creditor may alter his position for the worse 
so as to raise a sufficient consideration to support 
a suretyship contract by giving credit to the prin- 
cipal,^7 which may be done by advancing money 
to him.i* 


§ 69. - Porbearance to Principal 

The performance of a promise by the creditor or 
obllgee not to pursue or enforce a legal right which ho 
has against the Principal obligor is a sufficient consider¬ 
ation for a contract of suretyship, although a definito 
time Is not agreed on; but mere forbearance Ia not of 
Itself sufficient consideration. 

The performance of a promise by the creditor 
or obligee not to pursue or enforce a legal right 
which he has against the principal obligor is a 
sufficient consideration for a contract of surety- 
ship,i9 although a definite time is not agreed on.^0 
On the other hand, mere forbearance alone is not 
of itself a sufficient consideration, but there must 
be an agreement to forbear, made by one party 
and accepted by the other,2i which agreement 
may be implied from the conduct of the parties and 
the nature of the transaction.22 

Thus a surety is bound where, in pursuaace of 
an agreement with him, the creditor or obligee 
forbears to bring suit against the principal,23 or 
grants the principal an extension of time in which 
to perform or pay the principal obligation,*^ such 
as by taking a note of the principal.26 So the ex¬ 
tension of an antecedent indebtedness of the prin¬ 
cipal is a sufficient consideration for the under- 
taking of a surety on a note renewing the indebted- 
ness,26 and the surrender of an old note is suffi- 


lowa.—Nolte v. Nolte, 285 N.W. 483, 
211 lowa 1289. 

Ky.—^Hug-hett v. Shaln, 69 S.W.2d 
688 . 253 Ky. 330. 

Okl.—^Kelly v. Citlzens-Farmers Nat. 
Bank of Chlckasha, 77 P.2d 681, 
182 Okl. 307. 

Tcx.—Williams v. National Bank of 
Commerce. dr.App., 62 S.W.2d, 

1108, reversed on other irrounds 
National Bank of Commerce v. 
Williams, 84 iS.W.2d 691, 126 Tex. 
619—Green v. American Reflnlng 
Properties, Civ.App., 22 a.W.2d 
343. 

60 O-J. p 49 note 72. 

9. La.—W. T. Rawlelgh Co. v. 

Toms, App., 163 < 80 . 595. 
Conslderatloii. not serions 

One dollar Is no consideration for 
promise of snreties to pay past debts 
of Principal.—W. T. Rawleigh Co. v. 
Toms, supra. 

10 - Mass.—^Pratt v. Hedden, 121 
hfass. 116. 

50 C.J. tp 49 note 73. 

11 . Tex.—^Bluff Springs Mercantlle 
Co. V. White, Civ.App., 90 S.W. 
710. 

50 C.J. p 49 note 74. 

12 . lowa.—Nolte v. Nolte, 235 N.W. 
483, 211 lowa 1289. 

Tex.—Green v. American Reflningr 
Properties, Civ.App., 22 S.W.2d 343. 
8 dJ. p 212 note 93—50 C.J. p 49 
note 75. 


Case of no oonslderatlon is not 
made ont if note was not delivered 
and accepted prior to procuringr 
surety’s signature, so that surety 
slgnlng note glven as part payment 
for property is bound by considera¬ 
tion to Principal, notwlthstandlng 
property was already delivered.— 
Hughett V. Shaln, 69 S.W.2d 688 , 263 
Ky. 330. 

13. 111.—Anderson ▼. NorvlU, 10 111. 
App. 240. 

14. Kan.—^Peck State Bank v. Plck- 
ens, 237 P. 661, 117 Kan. 701, 119 
Kan. 57. 

50 C.J. p 49 note 77. 

15- Kan.—Peck State Bank v. Pick- 
ens, supra. 

50 C.J. p 49 note 78. 

16. Okl.—W. T. Rawleigh Co. v. 
Biggs, 252 P. 428, 123 Okl. 42. 

60 C.J. .p 49 note 79. 

17. Ala.—Corpus Jlixla olted in Un- 
derwood v. Singer Sewing Mach. 
Co., 145 So. 138, 139, 225 Ala. 680. 

Ark.—^Holman v, Armstrong, 63 S.W. 

2d 339, 187 Ark, 968. 

Cal.—^Burrows Shoe Co. v. Broth- 
erton, 288 P. 879. 106 Cal.App. 162. 
Pa.—^Millus V. Abrachinsky, Com.'Pl., 
42 Sch.Leg.Rec. 176. 

50 C.J. p 49 note 82. 

18. Cal.—^Ray v. Borgfeldt, 146 P. 
679, 169 Cal. 253. 

50 C.J. p 50 note 83. 
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19. Qa.—Williams v. J. B. Rfley 
Drug Co., 128 S.H. 215, 34 Ga.App. 
68 . 

50 C.J. p 50 note 87. 

aa Ga.—^Williams ▼. J. B, Riley 
Drug Co., supra. 

50 O.J. p 50 note 88. 

21. lowa.—Beal v. Mllllron, 267 N. 
W. 83. 

Tex.—Green v. American Reflnlng 
Properties, Clv.A 5 )p., 22 S.WJd 
343. 

50 O.J. p 50 note 90. 

22. Ya.—Saunders ▼. Mecklenburg 
Bank, 71 SvE. 714, 112 Ya. 443, Ana 
Cas.l913B 982. 

23. S.D.—^Bower v. Jones, 128 N.W. 
470, 26 S.D. 414. 

50 C.J. p 50 note 92. 

Ark.—Holman v. Armstrong, 63 
S.W.2d 339, 187 Ark. 968. 

Ga—Nalley Land & Investment Co. 
V. Merchants & Planters Bank, 199 
S.B. 816, 187 Ga 142. 
lowa—Beal v. MiUiron, 267 N.W. 
83. 

50 C.J. p 50 note 94. 

25. Okl.—Kelly v. Citlzens-Parmers 
Nat. Bank of Chickasha, 77 P.2d 
681, 182 Okl. 807—Menkemeller v. 
Citlzens' Nat. Bank of Chickasha* 
286. P. 907, 142 OkL 230, 

50 C.J. p 50 note 95. 

26. Ga—Williams v. J. B. Riley 
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cient consideration for the surety’s signing a new 
one,^'^ whether the former note was signed by the 
surety28 or not;29 and this nile applies where both 
parties have knowledge of the facts, although the 
surety had been released from the old note by 
the action of the insolvent principal,^® and al¬ 
though the creditor might have proceeded against 
the Principal on the old note before its maturity.^i 

§ 70. -Failure of Consideration 

Where the consideration for the surety^s obligatlon 
wholly falis, he is not ilable thereon. 

Where the consideration for the suret/s obliga- 
tion wholly fails, he is not liable thereon.^^ If 
there are two sureties by separate instruments, one 
alone may not avail himself of ali the advantages 
of a partial failure of consideration.S^ 

§ 71. Validity of Suret/s Assent in General 

Questions relatfng to the vaKdlty of assent to a con- 
tract of suretyship aro controlled by general rules. 

Questions relating to the validity of assent to a 
contract of suretyship are controlled by the rules 
which apply to the validity of assent in case of 
other contracts.®^ 


§ 72. Duress and Undue Influence 

A surety Is not bound by a contract which he has 
signed under duress unless he waives the duress and 
ratifies the contract after the duress has been removed. 

A surety is not bound by a contract which he has 
signed under duress^B unless he waives the duress 
and ratifies the contract after the duress has 'been 
removed.36 Also, sureties executing a bond be- 
cause of the impending publicity incident to a 
threat of prosecution have been held not estopped 
to question the validity of the bond.37 

§ 73. Forgery of Suret3^s Signature 

A contract of suretyship is void as to a person whose 
signature as surety has been fcrged. 

A contract of siu^etyship is void as to a person 
whose signature as surety has been forged;®* and 
such a person is not estopped to assert the forgery 
by merely withholding information with respect 
to it at a time when payment from the principal 
might have been enforced.39 

§ 74. Forgery of Other Signatures 

If the obligee accepts the instrument in good falth, 
withcut notice of the forgery, It Is no defense to a surety 
that he was induced to sign an instrument on the sup- 
positlon that a prior signature thereon was genuine, and 


Drugr Co., 128 B.B, 21S, S4 Ga.App. 

68 . 

50 C.J. p 60 note 96. 

87- Ind.—Garrigue v. Kellar, 74 N. 
B. 623, 164 Ind. 676. 108 Am.S.R. 
324. 69 Ii.RJL 870. 

60 C.J. p 61 note 97. 

88. Midi.—^Hancock First Nat. Bank 

V. Johnson. 95 N.W. 975. 133 Mlch. 
700, 103 AnLS.R. 468. 

50 CJ. p 61 note 98. 

89. Cal.—Stroud v. Thomas, 72 P. 
1008, 139 Cal. 274, 96 Am.S.R. 111. 

50 C.J. p 51 note 99. 

30. Vt.—Churchill v. Bradley, 6 A. 
189, 58 Vt 403, 56 Ani.H. 563. 

3ll^ Tex.—^Hannay v. Moody, 71 S. 

W. 326, 31 Tex.Civ.App. 88. 

50 C.J. p 51 note 2. 

32. La,— W. T. Hawlei^rh Co. v. 
Toms, App., 153 So. 595. 

50 C.J. p 51 notes 4, 6. 

Bffect of want or failure of con¬ 
sideration of Principal obligration 
ireneraZly see supra $ 25. 

Wliat constitutas failure of oonsid- 
exatiou 

<1) Generally.—Dunbar v. Fleish- 
er. 20 A- 620, 137 Pa. 86—60 C.J. p 

51 note 4 [a]. 

(2) Where consideration for sure¬ 
ties’ agreeznent to pay principars 
past indebtedness was that creditor 
would extend further credit to Prin¬ 
cipal, but creditor dld not extend 


further credit, but expressly refused 
it, sureties were not liable for past 
indebtedness.— W. T. Rawlelgrh Co. 
V. Toms, liaA.pp., 153 So. 595. 

(3) Where consideration for be- 
comins surety for past indebtedness 
of another is eztension of time for 
payment of such debt, extension of 
time until terminatlon of a^rreement 
between debtor and creditor, which 
was terminable at any time, was no 
consideration for surety contract, 
since, in fact, no extension of time 
was granted.---J. R. Watkins Co. v. 
Jones, 181 So. 301, 171 La. 467. 

• (4) Contract under which alle^red 
surety^s liability was contingent on 
request by maker of note for a sec- 
ond extension was a valid contract 
supported by sufficient consideration, 
but created no liability of surety 
where maker never requested exten¬ 
sion.—American Pruit Growers v. 
Hawkinson, 106 S.W.2d 564, 21 Tenn. 
App. 127. 

33. IT.S.—Joyce v. Cockrill, Ohlo, 
92 F. 838, 35 C.C.A. 38, affirmed 21 
B.Ct. 227, 179 XJ.S. 691, 46 LJESd. 
332. 

34. Colo.—^Pederal Surety Co, v. 
White, 295 P. 281, 88 Colo. 238. 

Ky-—People's Stato Bank v. Hili. 

276 S.W. 694, 210 Ky. 222. 

V€L—Cobb V. Vaughan, 126 S.E. 77, 
141 Va. 100, 43 A.Ii.R. 177. 
Necessity of assent see supra 5 27. 

35. Ky.—^People’s State Bank v. 

.553 


Hili, 275 S.W. 694, 210 Ky. 222, 
228. 

50 C.J. p 63 note 17. 

Bffect of duress on principal see 
supra S 17. 

36. Ga—Augusta Motor Sales Co. 
V. King, 137 S.B, 102, 36 GaApp. 
641. 

50 C.J. P 63 note 18. 

37. Tenn.—Brown v. McCulloch, 144 
S.W.2d 1, 24 TenmApp. 324. 

Sureties’ knowledge of xlghts 
W^here sureties on bond executed 
on demand by representative of de- 
partment ,of Insurance and banking 
and under threat of crimlnal prose¬ 
cution had knowledge that they 
could not legally be required to 
execute bond in order to be entltled 
to sell stock of savings and loan 
bank, but executed the bond because 
of impending publicity Incident to 
the threat of prosecution, which 
would have destroyed the market 
for the stock, and none of the stock- 
holders had knowledge of existence 
of the bond or acted on it, the sure¬ 
ties were not estopped to question 
validity of the bond.—^Brown v. Mc- 
Culloc^ supra 

38. Ark.—Johnson ▼. T. M. Bover 
Mercantile Co., 261 S.W. 913, 164 
Ark. 371. 

50 C.J. p 62 note 1. 

39. Ind.—^Maxwell v. Wright, App., 
64 N.E, 893, reversed on other 
grounds 67 N.B. 267, 160 Ind. 51f 
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he may be bound although the signature of the Principal 
or of a cosurety !s a forgery. 

If the obligee accepts the instrument in good 
faith, without notice of the forgery, it is no de¬ 
fense to a surety that he was induced to sign an 
instrument on the supposition that a prior signa¬ 
ture thereon was genuine;^® he may be bound al- 
though the signature of the principal is a forgery.^i 
Unless the creditor takes the instrument with notice 
of the facts,^2 the forgery of the signature of a co¬ 
surety will not affect the liability of a surety,^^ 
as where the forged signature is placed on the in¬ 
strument after he has executed it'*^ So also, if the 
payee or obligee has accepted the instrument with¬ 
out notice of the forgery/5 a surety will not be 
relieved from liability merely because he signs the 
instrument in the belief that the signature of a co¬ 
surety already appearing thereon is genuine, when 
as a matter of fact it is a forgery,^6 since in such 
a case he will be regarded as afiirming the genu- 
ineness of the previous signature and this rule 
has been held to apply although the forged name 
is erased before delivery of the instrument.'*8 Un¬ 
der some statutes, however, the liability of the re- 
maining sureties will be proportionately dimin- 
ished.'*^ 


§ 75. Fraud or Misrepresentation 

a. In general 

b. As affected by status of principal 

c. Knowledge or participation of credi¬ 

tor or obligee 

d. Fraud or concealment by agent of 

creditor or obligee 

a. In General 

Where a surety Is Induced to enter Into the surety- 
shlp contract by fraud of the creditor or obligee or with 
his knowledge or participation, such fraud may operate 
to release the surety from liability on his undertaking. 

General rules as to the essentials and effect of 
fraud apply to contracts of suretyship.50 a con¬ 
tract of suretyship imports entire good faith and 
confidence between the parties with respect to the 
whole transaction and therefore, where a sure¬ 
ty is induced to enter into the suretyship contract 
by fraud or fraudulent representations or conceal- 
ments on the part of the creditor or obligee, or 
of the principal obligor or a third person, with the 
obligee*s knowledge or participation, as to some 
fact or circumstance materially affecting the sure- 
ty*s liability, such fraud operates to release the 
surety from liability on his undertaking.52 Where 


40. Kan.—Corpus Juris anoted iu 
Great American Ins. Co. v. 0*Neal, 
27 P.2d 201, 203, 138 Kan. 617. 

K.J.—Corpus Juris q.uoted ta New- 
ark Finance Corporation v. Aco- 
cella, 180 A. 862, 866, 116 N.J.Law 
388. 

60 C.J. p 62 note 4. 

41. Ind.—Wayne Agrricultural Co. v. 
Cardwell, 73 Ind. 666. 

Kan.—Corpus Juris g,uoted lu Great 
American Ins. Co. v, 0'Neal, 27 P. 
2d 201, 203, 138 Kan. 617. 

N.J.—Corpus Juris guoted iu New- 
ark Finance Corporation v. Aco- 
cella, 180 A. 862, 866, 116 N.J.Law 
388. 

60 C.J. p 62 note 6. 

Wliere ezecutiou of boud was not 
denied recovery could be had against 
surety on bond under circumstances, 
as agalnst contention that genuine- 
ness of principales signature was not 
established.—^Indemnity Ins. Co. of 
North America v. City of Harrison, 
54 S.W.2d 692, 186 Ark. 690. 

42. Kan.—Corpus Juris guoted in 
Great American Ins. Co. v. 0’Neal, 
27 P.2d 201. 203, 138 Kan. 617. 

60 C.J. p 62 note 7. 

43. Kan.—Corpus Jtiris guoted in 
Great American Ins. Co. v. 0'Neal, 
27 P.2d 201, 203, 138 Kan. 617. 

60 C.J. p 62 note 8. 

44. Kan.—Corpus Juris guoted in 
Great American Ins. Co. v. 0’Neal, 
27 P.2d 201, 203, 138 EAn. 617. 

60 C.J. P 62 note 9. 


45. Ind.—^Hunter v. Fitzmaurice, 2 
N.B. 127, 104 Ind. 449. 

Kan.— Corpns Juris guoted in Great 
American Ins. Co. v. QeNeal, 27 
P.2d 201, 203, 138 Kan. 617. 

60 C.J. p 62 note 10, 

46. Kan.— Corpus Juris guoted in 
Great American Ins. Co. v. QeNeal, 
27 P.2d 201, 203, 138 Kan. 617. 

60 C.J. p 62 note 11. 

47. Kan.— Corpus Juris guoted in 
Great American Ins. Co. v. QeNeal, 
27 P.2d 201, 203, 138 Kan. 617. 

60 C.J. p 63 note 12 

48. Kan.— Corpus Juris guoted In 
Great American Ins. Co. v. oeNeal, 
27 P.2d 201, 203, 138 Kan. 617. 

Me.—^York County Mut. F. Ins. Co. 

V. Brooks, 61 Me. 506. 

Erasure of name as alteration gen- 
erally see infra $ 82. 

49. Ark.—Johnson v. T. M. Dover 
Mercantile Co., 261 8.W. 913, 164 
Ark, 371. 

50 C.J. p 63 note 14. 

50. Okl.— Corpus Juris guoted in 
First Nat Bank v. Godwin, 47 P. 
2d 116, 119, 173 Okl. 169. 

Fraud on oosurety 
A surety may not take advantage 
of fraud practiced on a cosurety.— 
Sulphur Deposit Bank v. Peak, 62 
S.W. 268, 110 Ky. 679, 23 Ky.L. 19, 
96 Am.S.R. 466—60 C.J. p 52 note 36. 
Fraud affecting one of several cou- 
traots 

Sureties for payment of princi-! 
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pal^s indebtedness for merchandise 
purchased by him under first of two 
written contracts covering succes¬ 
sive years are liable to creditor, 
even if second contract was pro- 
cured by false and fraudulent repre¬ 
sentations to sureties, where only 
transactlon between creditor and 
Principal after expiration of first 
year was princlpal's return to credi¬ 
tor of some goods, for which credit 
was given.— W, T. Rawleigh Co. v. 
Graham, 103 P.2d 1076, 4 Wash.2d 
407, 129 A.L.R. 696. 

51. Okl.—Corpus Juris quoted in 
First Nat Bank v. Godwin, 47 P. 
2d 116, 119, 173 Okl. 169. 

Wash.—^Associated Indemnity Cor¬ 
poration V. Del Guzzo, 81 P.2d 516, 
195 Wash. 486. 

50 C.J. p 52 note 27. 

At every step of the transactioiii 
the law imposes on, the creditor the 
duty of dealing with the sxirety with 
the utmost good faith. 
lowa.—^Lingenfelter v. Bowman, 137 
N.W. 946, 166 lowa 649, 663—Mon- 
roe Bank v. Anderson Bros. Mln., 
etc., Co., 22 N.W. 929, 65 lowa 692. 
N.T.—First Citizens Bank & Trust 
Co. of Utica V. Sherman*s Estate» 
294 N.T.S. 131, 260 App.Div. 339. 

52. U.S.—Northwestern Jobbers 

Credit Bureau v. National Surety 
Corporation, D.C.Minn., 54 F.Supp. 
716. 

Ga.—W. T. Bawleigh Co. v. Kelly, 50 
S.E.2d 113, 78 GaJ%Lpp. 10. 

Okl.—Corpus Juris guoted in First 
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a surety is induced by fraud to enter into tbe surety- 
ship contract, such fraud may entitie Ihim to rescind 
the contractas and to have it canceled as far as 
he is concemed,^^ and to withdraw tbe security de- 
posited with the creditor,55 or, if it has been con- 
verted, to recover its value.56 

Failure to mahe inquiry. While it has been held 
that negligence on the part of the surety in rely- 
ing on the representations made to him and in fail- 
ing to make inquiries may prevent him from as- 
serting that he was fraudulently induced to enter 
into the contract,®? it has also been held that a 
material misrepresentation of fact to a sureiy 
invalidates the suretyship contract although the 
surety had knowledge of facts which might have 
put him on inquiry.®® 

b. As Affected by Statas of Principal 

A surety, fraiiduJently Induced to enter Into a trans- 
action, may take advantage of the fraud Irrespective of 
its effect on the prIncIpal, and he may be released from 
the obllgatlon although It may be binding on the Prin¬ 
cipal; but he may not be discharged on the ground of 
fraudulent representations made to his prlncipal uniess 
the Principal fs entitled to be discharged therefor. 

A surety who is induced to enter into a transac- 
tion by fraud may take advantage of the fraud ir¬ 
respective of its effect on the prindpal,®® and he 
may be released from the obligation although it 
may be binding on the principal.®® Furthermore, 
he may rescind the contract although the Principal 
may not elect to rescind his contract.®^ 

On the other hand, a surety may not be dis- 


chaiged on the ground of fraudulent representa¬ 
tions made to his principal®^ uniess the principal 
is entitled to be discharged therefor.®® 

c. Knowledge. or Participation of Creditor or 
Obligee 

In order to snable a surety to avoid his contract 
by reason of fraudulent concealment or false statements, 
the creditor or obligee must have knowledge of it or be 
connected therewith; and In the absence of knowledge 
on the part of the obligee a surety may not escape lia- 
bliity because of an erroneous impression which he has 
acqufred by himseif. 

In order to enable a surety to avoid his contract 
by reason of fraudulent concealment or false state¬ 
ments, it is essential that the creditor or obligee 
have knowledge of it or be connected therewith.®^ 
The surety may not avoid his obligation for fraud 
or fraudulent concealment as to matters of which 
the creditor or obligee was ignorant.®® In the 
absence of knowledge on the part of the obligee, a 
surety may not escape liability because of errone¬ 
ous impressions which he has acquired by himseif,®® 
such as a belief that some oliher person was to be 
the principal,®? that a corporate principal was a 
partnership,®® that prior signers would be cosure- 
ties with him,®® or that the principal was not large- 
ly indebted-?® However, the surety may avoid 
the contract uniess the obligee enlightens him, 
where the obligee knows that the surety is execut- 
ing the contract under an erroneous impression as 
to the facts,?^ such as that a note is to secure fu¬ 
ture transactions only, and not past indebtedness,?® 


Nat. Bank v. Godwin, 47 P.2d 116, 
119. 173 Okl. 169. 

50 C.J. p 52 note 30. 

SHghtaat fraud 

N.T.—QBtot dtlzens Bank & Tnist 
Co. of TJtica V. 6hennan*8 Bstate. 
294 N.Y.S. 131, 250 App.Div. 339. 

50 CJ. p 52 note 30 [a]. 

VTliether mrety Is oompensated or 
▼olnxLtaxy', his contract is vitiated 
by fraud of one seekingr to hold him 
liable as such; hence fact that mak- 
er of note promised to pay one who 
indorsed it as surety does not pre- 
clude latter from denyins liability 
for “fraud of payee.—Toung v. Goet- 
ting, C,C.A.Tex.. 16 P.2d 248. 

53. Okl.—Ckxrpus Jtarls guoted In 
First Nat. Bank v. Godwin, 47 P. 
2d 116, 119, 173 Okl. 169. 

50 C.Jr. p 63 note 32. 

54. Okl.—Corpus Joris gnoted In 
First Nat. Bank v. Gk)dwln, 47 P. 
2d 116, 119. 173 Okl. 169. 

50 C.J. p 52 note 83. 

55. lowa.—Wile v. Wrlght, 32 lowa 
451. 

Okl.—Cbrpns J'iixls guoted In First 


Nat. Bank v. Godwin, 47 P.2d 116, 
119, 173 Okl. 169. 

66- lowa.—Wile v. Wright, 82 lowa 
451. 

Okl.—Corpns JtixlB gnoted In First 
Nat. Bank v. Godwin, 47 P.2d 116, 
119, 173 Okl. 169. 

57. Ga.—Rutland v. Parham, 124 S. 
F. 355, 32 Ga.App. 662. 

50 C.J. p 52 note 31. 

58. Mo.—^Milan Bank v. Hichmond. 
139 S.W. 352, 235 Mo. 532. 

50 C.J. P 53 note 49. 

59. S.I>.—Bathgaber v. Horton, 218 
N.W. 148, 62 S.D. 436. 

60. lowa.—Sherman v. Smith, 169 
N.W. 216, 185 lowa 664. 

50 C.J. p 53 note 39. 

61« S.I>.—Rathsraber v. Horton, 218 
N.W. 148, 52 S.I>. 436. 

62. Me.—Bryant v. Crosby, 86 Me. 
562, 58 Am.D. 767. 

50 CU. p 53 note 41. 

Fraud affectins principales oblig:a- 
tlon generally see supra 5 19. 

63. TT-S.—Whltcomb v. Shultz; N.T., 
223 F. 268, 138 C.C.A. 510, certio¬ 
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rari denied 85 B.Ct. 937, 238 U.S. 
632, 59 L..Fd. 1493. 

50 C.J. p 53 note 42. 

64. Lia.—^Tooke v. Burke, 75 So. 663, 
141 La, 746. 

60 CJ. p 60 note 71. 

65. Ohio.—^Isaac Harter Co. v. Pear- 
son, 5 Ohio Clr.Ct., N.S., 304, 26 
Ohio Cir.Ct. 601. 

66. lowa.—MlUer v. Gardner, 49 
lowa 234. 

50 C.J. p 60 note 73. 

67. Ark.—Williams v. Morris, 138 
S.W. 464, 99 Ark. 319. 

50 C.J. P 60 note 74. 

68. lowa.—^Monroe Bank v. GilCord, 
32 N.W. 669, 72 lowa 750. 

69. Neb.—Stoner* v. Keith County, 
67 N.W. 311, 48 Neb. 279. 

7a Tenn.—Hubbard v. Fravell, 12 
Lea 804. 

7L Ind.—Fassnacht v. Fmsln^ Ga* 
gen Cb.. 46 N.B. 46, 47 N.B. 480, 
18 Xnd.App. 80, 63 Am.S.K. 322. 

Minn.—^Powers Dry-Goods Co. v. 
Harlin. 71 N.W. 16. 68 Minn. 193, 
64 Am.S.K. 469. 

78. Ind.—Fassnacht v. Fmslncr Ga- 
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or that it is in renewal of a prior note instead of 
being* for additional indebtedness/S or that it cov- 
ers ali of the indebtedness of the principalJ^ 

By Principal or third person, Fraud or misrep- 
resentation practiced by the principal alone on 
the snrety, without any knowledge or participation 
on the part of the creditor or obligee, in inducing 
the surety to enter into the suretyship contract will 
not aifect the liability of the surety and this rule 
also applies as to fraud or misrepresentation of an 
unauthorized third person/® since no duty is im- 
posed on the obligee to seek out the surety and as- 
certain whether he has been thus misled.'^'^ The 
surety, on the other 'hand, may avoid the contract 
where the obligee at the time of the execution of 
the contract 'by the surety has knowledge of such 
fraud or misrepresentation^S or participates there- 
in/® as where he stands by in silence and permits 
the Principal, by fraud, to induce the surety to ex- 
ecute the contract,®® or where he overhears enough 
of a conversation between the principal and surety 
to put him on inquiry,®! or where the circumstances 
are such as would lead a reasonable man to be- 
lieve that the principal must have used fraud, but 
the creditor willfully remains ignorant-®^ 


d. Fraud or Concealment by Agent of Oreditoi 
or Obligee 

A surety may avoid his contract where he has been 
fnduced to enter Into It by false and fraudulent state- 
ments or representations of an agent of the obligee 
within the scope of his authority, but not where such 
representations are not within the scope of his authority. 

A surety may avoid his contract where he has 
been induced to enter into it by false and fraud¬ 
ulent statements or representations of an agent of 
the obligee, within the scope of his authority,W 
but not where such representations are not within 
the scope of his authority,®^ as where they are 
made by a public agent to a person about to become 
a surety on another officeres bond.®® A surety is 
bound to take notice, when the principal is acting 
as agent for the creditor, that the authority is very 
limited, and the surety is liable although he relies 
on unauthorized fraudulent statements of the Prin¬ 
cipal.®® 

§ 76. -Acts or Representations 

a. In general 

b. Particular acts or representations 


gen Co., 46 N.E. 46, 47 N.B. 480, 
18 Ind-App. 80, 63 Ain.S.K. 822. 

60 C.J. p 60 note 80. 

73- lowa.—^Mlller v. Gardner, 49 
lowa 234. 

74. Minn.—^Powers Dry-Goods Co. 
V. Haxlln, 71 N.W. 16, 68 Mlnn. 
193, 64 Ain.S.R. 469. 

75- nCT.S.—Standard Snr. & Cas. Co. 
of N. T. V. Olson, C.C.A.Minn., 160 
F.2dl 386—National ^urety, Co. v. 
Hussell, CCwAInd., 66 ,F. 2 d 104. 
Cal.—Simon Newznan Co. v. Tully, 
38 P.2d 131, 13 Cal.2d 134. 

'Ga,—Gorpus Jnzia guoted In W. T. 
' * Rawleigli Co. v. Oliver, 21 S.E.2d 
490, 492, 67 GaA.pp. 748. 

‘Ind.—Carey v. Stato ex rei. Depart¬ 
ment of SBlnancial Instltutions, 12 
N.E.2d 131, 213 Ind. 181. 

Ky .—^Dorman v. Carneo, 96 S.W.2d 
869, 265 Ky. 361. 

Minn.—^Neefus v. Neefus, 296 N.W. 

579, 209 Minn. 495. 

Miss.—^Times-Piqayune Pub. Co. v. 
Prierson. 144 So. 235, 164 Miss. 
105. 

Mo.—J. R. Watklns Co. v. Oldfleld, 
174 S.W.2d 142, 361 Mo. 894, 

Tenn.—^Rawleiffh. Co. v. Boyd & Hili, 
4 Tenn.App. 392. 

Tex.—Detroit Pidellty & Surety Co. 
V. First Nat Bank, Civ.App., 66 
S.W-2d 406—Biley v. Heifezrt Civ. 

, App., 82 S.Wi 186. 

Wis.—J. R. Watklns Co. v. Beyer, 
233 N.W. 442, 203 Wis. 397, 71 A. 
I 4 .R. 1268- 


60 C.J. p 61 note 83-—8 C.J. p 796 
note 35. 

Principal as agent of creditor 
Wbere agent deslrlng to execute 
bond to Principal as condition to en- 
tering into or continue relationship* 
of Principal and agent sollcits third 
person to become surety on bond to 
Principal and makes mlsrepresenta- 
tlons whereby third person beconxes 
surety, principal is not bound by 
such misrepresentatlons, since agent 
was not actlng within scope of his 
agency In procuring suretles on his 
bond. 

Ark.—J. R. Watklns Medlcal Co. v. 
Montgomery, 215 S.W. 638, 140 
Ark. 487. 

Okl.—^Briggs v. J. R. Watklns Co., 
157 P.2d 462, 195 Okl. 264. 

76- Miss.—Times-Picayune Pub. Co. 
V. Prierson, 144 So. 235, 164 Miss. 
106. 

60 C.jr. p 61 note 84. 

77- Ky.—Dorman v. Carnes, 96 S.W. 
2d 869, 265 Ky. 861. 

60 C.J. p 61 note 86. 

78- Va.—Atlantic Trust, etc., Co. 
V. Union Trust, etc., Corp., 67 S.E. 
182, IIP Va- 286, 292, 135 Am.S.R. 
937. 

60 C.J. p 61 note 86. 

StatemeiLtB to several suretles 
Where the principal, wlth the 
creditores knowledge, fabri cates a 
story whlch will appeal to several 
separs.te suretles, the statements 
made' to them Individually as part 
of a scheme may inure to the benefit 

556 


of each.—State Sav., etc., Co. v. Gra- 
dy, 163 N.E. 238, 20 Ohio App. 386. 

79. Va.—^Atlantic Trust, etc., Co. v. 
Union Trust, etc., Corp., 67 SJE. 
182, 110 Va. 286, 135 Am.S.R 937. 

60 O.J. p 61 note 87. 

80. Mo.—Ward v. National Surety 
Co., 162 S.W. 397, 167 Mo.App. 
679. 

60-C.J. p 61 note 88. 

81. Mich.—^Beath v. Chapotota, 73 
N.W. 806, 116 Mich. 606. 69 Aai. 
S.R. 589. 

82. ‘Mi6h.—^Lee ▼. Wlsner, 38 Mich. 
82. 

50 C.J. p 62 hote 90. 

83. Ga..—^Lynchburg Shoe Co. v. 
Daniel, .98 e.B. 107, 23 GaA.pp. 186. 

50 C.J. p 62 note 94. 

84. Del.—^Lieberman v. Wllmlngton 
■ First Nat. Bank, 46 A. 901, 18 

416, 8 Del.Ch. 519, 82 Am.S:R. 4U 
48 LIRJL 614. 

50 C.J. p 62 note 95. 

Where person. fraudulently acts 
as agent for the principal and fer 
the creditor, the latter may net be 
held responsible for such fraud 
practiced without his knowledge,— 
Jungk V. Reed. 42 P. 292, Utah 
196. 

85. Ky.—U. S. Fldelity, etc., Co. t. 
Commonw-ealth, 104 S.W. 1029, 31 
Ky.L. 1179. 

50 C.J. p 62 note 96. 

86. Ky.—Spalding v. Tucker, 51 S, 
W. 2, 21 Ky.L. 233. 



72 C.J.S. 


PRINCIPAL AND SURETY 


a. Ia General 

Fraud sufficient to entitie a surety to avoid his obll- 
gatlon may consist of any false representation of a ma- 
terlal fact, made with knowledge of Its falsity and with 
Intent that It shall be acted on by the surety, and ex- 
cept for which the relationship might not have been 
entered Into; also a materiat misrepresentation of fact 
to the surety will avoid the contract although honestiy 
made. 

Fraud sufficient to entitie a surety to avoid his 
obligation may consist of any false representation 
of a material fact, made with knowledge of its 
falsity and with intent that it shall be acted on by 
the surety, and except for which the relationship 
might not have been entered into.87 Moreover, if 
there is a material misrepresentation of fact to the 
surety, the suretyship contract is invalid even 
though the misrepresentation is made honestiy or. 
without intent to deceive,** and even though the 
creditor, at the time of making the representation, 
has no knowledge of its falsity.89 A suretyship 
contract will not be avoided by reason of a repre¬ 
sentation which is immaterial,^® or which is not 
justifiably relied on,^i or which is a mere matter 
of opinion,^2 or which is a statement of the legal 
effect of his contract.®^ 

Statement suhstantidUy true. If the statement of 
the obligee or creditor is substantially, although not 
strictly, correct, the surety is bound if there has 
not been any intent to mislead.^^ 

Signing without reading or noticing contents of 
instrument. Where the surety is able to read and 
write, and no trick or artifice is used, he is liable, 


§ 76 

where he signs the contract without reading it, 
although he is under a misapprehension as to its 
terms^^ or although a misrepresentation has been 
made as to the nature or scope of the instrument.®® 
Also, the fact that a surety is illiterate and that 
the contract "was not read to him does not raise a 
presumption against the validily of the contract; 
fraud must be alleged and proved.®^ However, 
under some circumstances, fraudulent representa- 
tions as to the contents of the contract signed by 
a surety will constitute a defense to him.®® 

h. Pazticiilar Acts or Eepresentations 

A mere statement or representation of a promissory 
nature by the creditor or obligee as to his intention, in 
order to induce a surety to sign, does not constitute 
such a representation as wfll afTect the 1 labiiIty of the 
latter. 

A mere statement or representation of a promis¬ 
sory nature by the creditor or obligee as to his in¬ 
tention, in order to induce a surety to sign, does 
not constitute such a representation as will affect 
the liability of the latter.®® Thus a promise by the 
creditor to sell the principal more goods,i or to 
lend the principal more money,® or to take collat- 
eral security' from the principal,® if broken, does 
not avoid the contract of suretyship on the ground 
of misrepresentation,’ since it gives the surety, at 
most, hut a right of action for the breach.'* Fur- 
thermore, if the promise be for the performance of 
an illegal act, the surety cannot be defrauded by 

Other acts or representations. It is regarded as 
a fraud on the surety falsely to teli him that the 


87. 'U.S.—^NTorthwestem Jobbers 
Credit Bureau v. National Surety 
Corporation, D.C.Mlnn., 54 F.Snpp. 
716. 

Ga.—W- T. Bawlelffli Co. v. Kelly, 50 
S.E;2d 113. 78 Ga.App. 10. 

Okl.—Corpus 7&xla g:noted Ia First 
Nat. Bank v. Godwln, 47 P.2a 116, 
119, 173 OkL 169. 

50 C.J. p 53 note 46. 

88. Minn.—-W. A. Tbomas Co. v. 
National Surety Co., 172 N.W. 697, 
142 Minn. 460. 

50 C.J. p 53 note 47. 

Begardlesa of lateat^ any mis¬ 
representation xviiich increases risk 
of loss avolds surety bond.—North¬ 
western Jobbers Credit Bureau v. 
National Surety Corporation, D.C 
Minn., 54 F.Supp. 716. 

89. Mo.—Milan Bank v. Bidunond, 
139 S.W. 352, 235 Mo. 532. 

9<X Or.—State v. Comwall, 201 P. 

1072, 102 Or. 220. 

50 C.J. p 53 note 51. 

ICaterlality of represeatatloa 

(1) In general.—^Rohrman v. Bon- 
ser, 163 S.W. 193, 157 Ky. 397—50 
C.J. p 53 note 51 [a], £b2. 


(2) If surety on note Is not de- 
ceived by representation of facts as 
to character of contract, amount for 
which he is to become responsible, 
and consideration for note, he may 
not escape liability.—Liarmore v. 
People*s State Bank, 188 N.S1 817, 
206 Ihd. 66. 

91- Del.—^Iileberman v. Wllmington 
First Nat. Bank, 45 A. 901, 18 
Del. 416, 8 Del-Ch. 519, 82 Am-S.R. 
414, 48 L.HJL 614. 

50 C.J. p 53 note 52. 

92. lowa.—Weitz v. XJ. S. Fidelity, 
etc., Co., 219 N.W. 411, 206 lowa 
1025. 

50 C.J. p 54 note 53. 

93. Tex.—^Burk v. Galveston Coun- 
ty, 13 S.W. 455, 76 Tex. 267. 

50 C.J. p 54 note 54. 

94. 111.—City Trust, etc., Co. v. Liee, 
68 N.R 485, 204 DI. 69. 

50 C.J. p 55 note 81. 

96- Cal.—^Metropolitan Loan Assoc. 

V. Esche, 17 P. 676, 76 Cal. 513. 

50 C.J. p 54 note 56. 

96. Mo.—J. R. Watklns Co. v. Old- 
fleld, 174 S.W.2d 142, 361 Mo. 894. 
50 C.J. p 54 note 57. 
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97.. N.Y-—Eliis y, McCormick, 1 

. HUt. 813. 

98- Ky.—^Haldeman v. German Se¬ 
curity Bank, 44 S.W. 388, 19 Ky. 
L. 1691. 

50 C.J. p 54 note 69. 

99- Ark.—^Rose City Bottllnsr Works 
v. Godchaux Sugars, 236 S.W, 825, 
151 Ark. 269. 

50 C.J. p 55 note 75. 

!■ Ry.—New York Store Mercantile 
Co. V. Gorham, 199 S.W. 64, 178 
Ky. 635. 

50 dJ. p 55 note 76. 

2. —New York Store Mercantile » 

Co. V. Gorham, supra—Stanford 
First Nat. Bank v. Mattlngly, 18 
S.W. ,940, 92 Ky. 650, 14 Ky.L. 68. 

3- Ky.—New York Store Mercantile 
Co. V. Gorham, 199 S.W. 64, 178 
Ky. 535. 

N.H.—Concord Banfr, v. Rogers; 16 
NJH. 9. 

4- Ky.—New York Store Mercantile 
Co. v; Gorham, 199 RW: 64, 178 
Ky. 635. 

5te Ga.—Graham v. Marks, 25 S-TC. 
931, 98 Ga. 67. 

50 C.J. p 55 note 80. 
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Principal requested him to J)ecome such,® or to 
make a false representation as to the principales in- 
debtedness,’^ or falsely to state that the principal 
is not a defaulter^ or that the creditor holds col- 
lateral of the principal,® or to make a false state- 
ment as to the time of the maturity of the liabilities 
of the principali® or as to the consideration to be 
paid for the principal contract.ii If a misrepre- 
sentation is made as to the amount of the liabilities 
of the principal for -which the surety is rendering 
himself liable, his contract is voidable,!^ at least as 
to the excess over the amount stated to him.i® Al¬ 
so, a surety is not bound if he is deceived as to the 
application to be made of the proceeds of the in- 
strument signed by himi^ or as to the value of 
security conveyed to him.i® Furthermore, a sure¬ 
ty is not liable where he signs the contract in re- 
liance on false representations to the effect that 
another surety has signed the contract and that his 
signature is genuine.i® If the surety signs a note 
for the purchase of property, any fraudulent mis- 
statement with respect to such property frees him 
from liability.i7 

A surety, on the other hand, may not claim that 
he is not liable because he was told that his signa¬ 
ture was required as a matter of formi® and that 
he did not incur any risk,i® or that his liability 
would be temporary only^® or merely nominal.®! 
Also, a surety may not avoid liability on the ground 
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that her signature was obtained by the false pre- 
tense that it was necessary to release certain dower 

rights.22 

§77. - Concealment 

a. In general 

b. Duty to disclose 

c. Nature of concealment 

d. As to principars credit or solvency 

e. As to principars default or miscon- 

duct 

a. In General 

Subject to the rules relatlng to concealment as fraud 
generally, If at the time a contract of suretyship is ex- 
ecuted the obligee conceais or withholds from the surety 
material facts affecting the risk, which are with in his 
knowledge and which it is his duty to disclose, whereby 
the surety Is induced to execute the contract, It con¬ 
stitutos such fraud as wlll entitie the surety to avoid 
hIs contract. 

Subject to the rules relating to concealment as 
fraud generally, particularly as a ground for avoid- 
ing a contract, it is a well-settled rule that, if, at 
the time a contract of suretyship is executed, the 
obligee conceais or withholds from the surety ma¬ 
terial facts affecting the risk, which are within 
his knowledge and which it is his duty to disclose, 
whereby the surety is induced to execute the con¬ 
tract, it constitutes such fraud as will enable the 
sure^ to avoid his contract,^® especially where the 


6. Neb.—Gist v, Feltz, 61 N.W. 621, 
43 Neb. 238. 

50 C.J. p 54 note 59. 

7. lowa.—Barnes v. Century Sav. 
Bank, 128 N.W. 541, 149 lowa 367. 

50 C.J. p 54 note 60. 

Statemeat absolvinar obUiree Arom 
xesponslbinty 

Where surety asks obllg‘ee wheth- 
er it knows of any outstanding’ lia¬ 
bilities on part of principal and ob- 
ligree replies in the ne^ratlve al- 
thougrh the principal owes money to 
the obligee at such time, the surety 
may avoid liability on his surety¬ 
ship contract because of such mls- 
representation by the obligee even 
though surety, on making inquiry of 
creditor or obligee, said that reply 
would be held strictly private and 
oonfldential, and would not make 
obligee in any way responsible.—■TJ. 
S. v. American Bonding, etc., Co., 
C.C.Md., 89 P. 921, afflrmed, C-OA., 
89 F. 925. 

8- 111.—Drabek v. Grand Lodge B. 
S. B. C.. 24 I11.APP. 82. 

Va.—^U. S. Fidelity, etc., Co. v. Vir¬ 
ginia Country Club, 105 S.E. 686. 
129 Va 306. 

9- Okl.—^First Nat Bank v. Gk)dwin, 
47 P.2d 116, 173 Okl. 169. 

50 C.J. p 54 note 62. 


10. Ky.—Stanford First Nat Bank 
V. Mattingly, 18 S.W. 940, 92 Ky. 
660. 14 Ky.Ii. 68. 

11- N.C.—^Plttsburgh Flate Glass 
Co. V. Maryland Fidelity, etc., Co., 
138 S.B. 143, 193 N.C. 769. 

50 C.J. p 54 note 64. 

12. Ind.—Plshburn v. Jones, 87 Ind. 
119. 

13. Miss.—Clopton ▼. Elkln, 49 
Miss. 95. 

N.T.—Weed v. Bentley, 6 Hili 66. 

14- Ky.—^People's State Bank v. 

Hili, 276 S.W. 694, 210 Ky. 222. 

60 C.J. p 64 note 67. 

16- lowa—^Rinlker v. Newklrk, 179 
N.W. 826. 

50 C.J. p 54 note 68. 

18. Ga—W. T. Rawlelgh Co. v. 

Kelly. 50 S.E.2d 113, 78 GaApp. 10. 
Beason for rnle 

False mlsrepresentation of exist- 
ing fact to effect that person signed 
contract as surety, inducing another 
person to sign contract as surety, 
increased the risk and exposed such 
other person to greater liability, and 
such other person was not required 
to pro ve loss to avoid contract.— 
W. T. Rawlelgh Co. v. Kelly, supra 
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17. Ga—Satterfleld v. •Spier, 39 S. 
E. 930, 114 Ga 127. 

60 C.J. p 54 note 70. 

18. lowa.—^Robinson v. Larson, 83 
N.W. 900, 112 lowa 173. 

60 C.J. p 66 note 71. 

19. Mich.—^Hancock First Nat 
Bank v. Johnson, 96 N.W. 976, 138 
Mich. 700, 103 Am.S.R. 468. 

60 C.J. p 55 note 72. 

20. Ga—^Brown v. Davenport, 76 
Ga 799. 

21. Wash.—Oregon Nat. Bank v. 
Gardner. 42 P. 646, 13 Wash. 154. 

22. Ill.-JCrofut V. Aldrlch, 64 111. 
App. 641. 

23. U.S.—^Northwestern ' Jobbers 
Credit Bureau v. National Surety 
Corporation, D.C.Minn., 54 F.Supp. 
716. 

N.T.—^Pirst Cltizens Bank & Trust 
Co. of Utica v. Sherman's Estate, 
294 N.Y.S. 131, 260 App.Div. 339. 
Tenn.—Corpus Jnrla qnoted In Hut- 
sell V. Cltizens* Nat. Bank, 64 S. 
W.2d 188, 192, 166 Tenn. 698. 
Wash.—^Associated Indemnity Cor¬ 
poration V. Del Guzzo, 81 P.2d 616, 
196 Wash. 486. 

60 C.J. p 55 note 87. 
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obligation of suretyship is entered into at the re- 
quest of the person to whom the security is given.24 
A contract of suretyship may be avoided even 
though the undue concealment is not willful or in- 
tentional,25 and even though it is not done with in- 
tent to deceive the surety,26 or with a view to any 
advantage to the creditor or obligee,27 provided 
it operates to the prejudice of the surety;-8 and 
this is true although the suretyship contract is 
made on a sufficient consideration.29 

b. Dnty to Disdose . 

In order that a concealment may amount to such 
fraud as will release a surety, there must be a duty 
on the part of the obligee to disdose the facts to the 
surety, and it Is essentiai that he have a suitable oppor- 
tunity to disdose the facts to the surety before he en- 
ters into the contract. 

In order that a concealment may amount to such 
fraud as will release a surety, there must be a duty 
on the part of the obligee to disdose the facts to 
the surety.SO If the prospective surety applies to 
him, before entering into the contract, for' Infor¬ 
mation touching the undertaking, the obligee is 
bound, if he assumes to answer the inquiry at all, 
to give full information as to all material facts 
known to him and unknown to the surety, which 
might in any manner affect the risk to be assumed 
or influence him in becoming a surety and he 


§ 77 

may do nothing to deceive or mislead the surety 
without vitiating the agreement.^^ 

In ahsence of inquiry. In the absence of inquiry 
from the prospective surety, the obligee is not 
bound to make an entire disclosure to him of all 
the facts which may affect his undertaking,^^ and 
whether, in a particular case, the obligee is bound, 
before accepting the undertaking of the surety, and 
without being applied to by him for information on 
the subject, to infonn him of facts within his 
knowledge which increase the risks of the under¬ 
taking depends on the circumstances of the case.34 
If there is nothing in the circumstances to indicate 
that the prospective surety is being misled or de- 
ceived, or that he is entering into the contract in 
ignorance of facts materially affecting its risks, the 
obligee is not bound to seek him out or, without 
being applied to, communicate to him information 
as to the facts within his knowledge pertaining to 
the risk but in such case the obligee may assume 
that the surety has obtained information for his 
guidance from other sources, or that he has chosen 
to assume the risks of the tmdertaking, whatever 
they may be.36 

In the absence of inquiry, the surety is not enti- 
tled to information which, by reasonable diligence, 
is as accessible to him as to the creditor or ob- 
ligee,37 and his ignorance will not excuse him,»* 


24. Tenn.—Corpus aduris gnoted In 
Hutsell V. Citizens' Nat. Bank,, 64 
S.W.2d 188, 192, 166 Tenn. 698. 

Wis.—Bemington Sewing- Mach. Co. 
V. Kezertee, 6 N.W. 809. 49 Wls. 
409. 

50 CJ. p 56 note 88. 

25. Tenn.—Corpus Tnris gnoted In 
Hutsell V. Citizens' Nat. Bank, 64 
S.W.2d 188, 192, 166 Tenn. 698. 

60 G.J. p 56 note 89. 

26. U.S.—^Northwestern Jobbers 
Credit Bureau v. National Surety 
Corporation, D.C.Minn., 64 F.Supp. 
716. 

27. Tenn.—Corpus Jnrls gnoted in 
Hutsell V. Citizens' Nat. Bank, 64 
S.W.2d 188, 192, 166 Tenn. 698. 

60 C.J. p 56 note 90. 

26. N.T.—^Damon v. Bmplre State 
Surety Co., 146 N.T.S. 996, 161 
App.Div. 875. 

Tenn.—Corpus Juris qnoted in Hut¬ 
sell V. Citizens’ Nat. Bank, 64 S.W. 
2d 188, 192, 166 Tenn. 598. 

Surety not decelved 

If surety on note is not deceived 
by withholdingr of facts as to char¬ 
acter of contract, amount for which 
he is to become responsible, and 
consideration for note, he cannot es- 
cape llability.—Liarmore v. People^s 
State Bank. 188 N.E. 317, 206 Ind. 
66 . 


29. lowa.—^Barnes v. Century Sav. 
Bank, 128 N.W. 541, 149 lowa 367. 

Tenn.—Corpus Juris quoted in Hut¬ 
sell V. Citizens’ Nat. Bank,' 64 S. 
■W.2d 188. 192, 166 Tenn. 698. 

30. 'U.S.—^National Surety Co. v. 
Russell, C.C.A.Ind., 66 !F.2d 104— 
New York Fidelity, etc., Co. v. 
Glenn, C.aA.W.Va, 3 F.2d 913. 

Ind.—^Larmore v. People’s State 
Bank, 188 N.B. 317, 206 Ind. 66. 
N.Y.—Segrlin Const. Co. v. Columbia 
Casualty Co.. 264 N.Y.S. 144, 239 
App.Div. 803. 

31. U.S.—Copper Process Co. v. 
Chicago Bondins. eta, Co., C.C.A. 
Pa.. 262 F. 66, 8 A.L..R. 1477. 

50 C.J. p 56 note 94. 

32. lowa.—^Liingenfelter v. Bowman, 
137 N.^W. 946, 156 lowa 649—^Mon- 
roe Bank v. Anderson Bros. Min., 
etc., Co., 22 N.W. 929, 66 lowa 692. 

33. lowa.—^In re Tabasinsky^s Bs- 
tate, 293 N.W. 578, 228 lowa 1102. 

N.Y.—^egrlin Const. Co. v. Columbia 
Casualty Co., 264 N.Y.S. 144, 239 
App.Div. 803. 

50 C.J. p 66 note 96. 

34. Ind.—^Larmore v. People’s State 
Bank, 188 N.EL 317, 206 Ind. 66. 

lowa.—Monroe Bank v. Anderson 
Bros. Min-, etc., Co., 22 N.W. 929, 
66 lowa 692. 


35. Ark.—Couch v. Stout, 107 S.W, 
‘2d 361, 194 Ark. 385. 

Ind.—^Larmore v. People*s State 
Bank, 188 N.E. 317, 206 Ind. 66. 
Okl-—National Casualty Co. v. Sipes, 
71 P.2d 469, 180 Okl. 548. 

60 C.J. p 66 note 98. 

36- lowa.—Sherman r. Harbln, 100 
N.W. 629, 126 lowa 174. 

60 C.J. p 66 note 99. 

37. Ark.—Couch v. Stout, 107 S.W. 
2d 351, 194 Ark. 385. 

Hl.—Swlsher v. Fldelity, etc., Co„ 

I 164 Ill-App. 243. 

50 C.J. p 66 note 1. 

Beasoxus for mle 

(1) A surety must protect himself 
and ascertain risks he Is incurring 
and cannot, by his negrlect, throw 
burden on creditor or obligee to in- 
form him concerning matters which 
surety could easily ascertain for 
himself.—Couch v. Stout, 107 S.W-2d 
361, 194 Ark. 386. 

(2) One asked to become a surety 
should exercise reasonable dilfg-ence 
to know the circumstances of the 
transaction and, if put on guard by 
the circumstances, should rnAirA in¬ 
quiry.—Larmore v. People’s State 
Bank, 188 N.B. 317, 206 Ind. 66. 

38. Ky.—Sebald v. Citizens’ Deposit 
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even though the facts are not known generally,^^ 
unless the obligee uses some deceit or trick to throw 
the surety off his guard and thereby prevent an 
investigation.40 xhe fact that security is called 
for after the time for the performance of the Prin¬ 
cipal contract should make the surety alert^^ 
Where the surety delivers a fully executed bond 
to the Principal with authority to deliver it on cer- 
tain general conditions, whidh are met, he may 
not thereafter complain that the terms of the ac- 
tual agreement between the principal and obligee 
were not more fully disclosed.'*^ 

Where the obligee knows, or has good grounds 
for believing, that the surety is being deceived 
or misled, or that he is being induced to enter into 
the contract in ignorance of facts materially in- 
creasing the risks, of which the obligee has knowl- 
edge, and he has a reasonable opportunity, before 
accepting his undertaking, to inform him of such 
facts, good faith and fair dealing demand that he 
should make such disclosure to the surety, as 
where material facts exrst, and are known to the 
obligee, of a character which the surety may rea- 
sonably assume do not exist.*^^ 

Opportunity to disclose. In order to charge an 
obligee with fraudulent concealment, it is essential 
that he have a suitable opportunity to disclose the 
facts to the surety before he enters into the con¬ 
tract and hence a surety is not released because 
of the obligee’s failure to disclose facts of which 
he acquires knowledge after the contract is ex¬ 
ecuted,although before the execution of a sub¬ 
stitute contract.^'^ If the surety is absent, so that 
no direct communication can be had with him, 
the obligee has been held to be under no duty to 
search him out and inform him of the risks of the 


contract.48 

c. Nature of Gonceahoiexit 

A concealment or nondisclosure sufficient to avold « 
contract of suretyship and operate as a release of a 
surety must be a material and Inducing concealment; 
but the doctrine that fraudulent concealments as to ma. 
terlal matters are equIvaFent to the afflrmance of a fact 
which does not exist applies strictiy In favor of sureties. 

A concealment or nondisclosure sufficient to 
avoid a contract of suretyship and operate as a 
release of a surety must be a material or inducing 
concealment.48 It must ibe, and it is sufficient ^hen 
it is, a concealment of some fact known to the 
obligee and unknown to the surety, which bears 
on the particular transaction to which the surety- 
ship attaches, and materially affects or increases 
the surety’s risk or liability to his prejudice,5® and 
which, if known, would influence the surety with 
respect to entering into the contract.®^ It has been 
regarded as improper concealment not to disclose 
the fact that the principal refused to allow appli- 
cation to be made for the signature of the surely®^ 
or that an agent of the creditor was also a partner 
in the firm which was the principal, or not to 
disclose a separate agreement modifying the con- 
tract®^ 

As fraudulent representation. The doctrine that 
fraudulent concealments as to material matters are 
equi valent to the affirming of a fact which does 
not exist applies strictiy in favor of sureties.5® 
It 'has been held that, in order to release a surety, 
the concealment must be such as to amount to an 
implied fraudulent representation.®® 

Immaterial concealment, A surety is not released 
from liability by a failure to disclose to him imma- 
terial matters which would not prejudicially affect 


Bank, 106 S.W. 130, 31 Ky.L. 1244, 
14 L.R.A-.N.S., 376. 

50 C.J. p 56 note 2. 

39. lowa.—^Monroe Bank v. Giffor^ 
32 N.W. 669, 72 lowa 750. 

40. lU.S.—New York Fidelity, etc., 
Co. V- Glenn, C.C.A.W.Va,, 3 F.2d 
913. 

41. Tex.—U. S. Fidelity, etc., Co. v. 
Means, etc., Iron Works, 182 S.W. 
536, 63 Tex.'Civ.App. 56. 

50 C.J. P 57 note 6. 

43. Conn.—New York Plumbln§r, 
etc., Supplies Co. v. .^tna Casual- 
ty, etc., Co., 133 A. 588, 104 Conn. 
551. 

43. lowa.—Sherman v. Harbin, 100 
N.W. 629, 125 lowa 174. 

50 C.J. P 57 note 9. 

44. Mass.—^Province Securities Corp. 

Maryland Casualty Co., 168 N. 
B. 252, 269 Maas. 75. 


XJtah.—Jungk v. Holbrook, 49 P. 305, 
16 TTtah 198, 62 Ain.S.R. 921. 

45. lowa—^In re Tabasinsky’s Es- 
tate, 293 N.W. 678, 228 lowa 1102. 

50 C.J. p 57 note 12. 

46- N.Y.—^Phillips v. National Sure¬ 
ty Co., 193 N.Y.S. 490, 200 App. 
Div. 338. 

50 C.J. p 57 note 14. 

47. Pa—Bonaldson v. H^tford Ac¬ 
cident, etc., Co., 112 A. 662, 269 
Pa 456. 

50 C.J. p 57 note 16. 

48- lowa—Sherman v. Harbin, 100 
N.W. 629, 125 lowa 174. 

60 C.J. p 67 note 16. 

49. lowa—^Sherman v. Smith, 169 
N.W. 216, 186 lowa 664. 

60. XJ.S.—^Northwestern Jobbers 
Credit Bureau v. National Surety 
Corporation, B.C.Minn„ 54 F.Supp. 
716. 
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51. XJtah.—Jungk v. Holbrook, 49 
P. 306, 16 mah 198, 62 AmS-R. 
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60 C.J. p 67 note 20. 

52. lowa—Conger v. Bean, 12 N.W. 
284, 58 lowa 321. 

53. Utah.—Jungk v. Holbrook, 49 
P. 306, 15 Utah 198, 62 Am.S.B, 
921. 

54. Cal.—Union Oil Co. v. Pacific 
Surety Co., 187 P. 14, 182 Cal. 69. 

50 C.J. p 58 note 23. 

55. lowa.—Sherman v. Smith, 160 
N.W. 216, 186 lowa 664. 

56- Ala—Maryland Casualty Co. t. 

State, 87 So. 621, 206 Ala 324. 

50 C.J. P 58 note 26. 
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him or increase his responsibility.®’ For example, 
the surety may not avoid his contract because of the 
obligee’s failure to disdose information as to the 
personal habits of the prindpal,58 or as to all of 
his dealings with the prindpal,S9 or the manner 
in which he will proceed to enforce the contract,*<> 
or as to facts whidi would prevent the principal 
from performing illegal acts.®! Arrangements for 
the pajTnent of interest to or by the principal, 
or the time of its payment,*® need not be disclosed. 

Distinet transactio». Unless inquired of by the 
suretj',6^ the obligee need not disdose facts not di- 
rectly connected with the transaction to which the 
suretyship attaches,®® or matters not connected with 
the subject of the contract,«« although they might 
have a decided influence on the surety in detennin- 
ing whether he would enter into the contract «7 
Where one stands surety for an employee, the em- 
ployer-obligee is not obliged to mention the fact 
that the predecessor of the employee was a de- 
faulter, since it in no way increases or relates to 
the obligations assumed by the surety.®* 

d. As to FriiiiCipal’s Oredit or Solvency 

An obligee usually need not, In the absence of a re- 
quest therefor, glve Information to the surety concern- 
Ing the general credit or solvency of the principal. 

Under the general niles already considered, an 
obligee usually is under no duty, in the absence of 
a request therefor, to give information to the surety 
conceming the general credit or solvency of the 
principal,®^ or to disclose to him the indebtedness 
of the principal,"^® or that a judgment has been ob- 
tained against him,7i or that his property is about to 

be sold under attachment,'^^ or that he is insolvent,73 


unless the obligee knows that the surety is prompted 
to exeeute the contract under a misapprehension as 
to the principars indebtedness.''^ 

On the other hand, where an obligee or creditor 
undertakes to give a proposed surety information 
as to the principales credit or financial condition, he 
is bound to disclose all the circumstances affecting 
the surety^s risk.*'® 

e. As to Fri 2 icipal’s l>ef aolt or Miscoxiduct 

(1) In general 

(2) Knowledge by creditor or surety 
(1) In General 

Ordinarlly where an obligee takes a bond as security 
for an agent or employee, who, to the knowledge of the 
obligee, has prevlously been gulity of defaults or mis- 
conduct Involving a want of Integrity, and the obligee 
does not disclose such facts to the surety, he Is gulity 
of a fraudulent concealment of materlal facts. 

Ordinarily, where an obligee takes a bond as se¬ 
curity for an agent or employee, who, to the knowl¬ 
edge of the obligee, has previosuly been guilty of 
defaults or misconduct involving a want of integri¬ 
ty, and the obligee does not disclose such facts to 
the surety, he is guilty of a fraudulent concealment 
of material facts, the disdosure of which good faith 
requires, and he may not recover of the surety,’'® 
even though such default may have occurred in 
the Service of another than the obligee.” How- 
ever, in the absence of inquiry by the surety, it 
has been held that an obKgee is under no duty to 
disdose prior defaults or iiregularities of the prin¬ 
cipal,'’® espedally where the bond is not exeeuted 
on the solicitation of the obligee.^® 


57. Ind.—^LArmore v. People*s Sta±e , 
Bank, 188 N.E. 317, 206 Ind. 66. 1 
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5& N.D.—^tna Indemn. Co. v. 
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V, Maryland Casualty Co., 168 N.B. 
252, 269 Mass. 75. 

50 C.J. p 58 note 29. 
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515. 

61- lowa.—Shennan v. Smith, 169 
N.W. 216, 186 lowa 664. 

50 C.J. p 58 note 31. 

62. Mass.—Provlnce Security Corp. 

V. Maryland Casualty Co., 168 N.K 
252, 269 Mass. 76. 

60 C.J. p 68 note 32. 

63. N.H.—New Hampshire Sav. 
Bank v. Colcord, 15 N.BL 119, 41 
Am.I>. 686. 

64. W.Va.—Warren v. Branch, 16 

W. Va. 21. 

65. Ind.—Larmore v. People*s State 
Bank, 188 N.R 317, 206 Ind- 66. 
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66. tJ.S.—^Magree v. Manhattan Life 
Ins. Co.. Ala., 92 U.S. 93. 23 UEd. 

699. 

50 C.J. p 58 note 35. 

67. W.Va.—Warren v. Branch, 16 
W.Va 21. 

68. N.Y.—^Bostwick v. Van Voorhis, 
91 N.T. 363. 

69. Ind.—^Larmore v. Peo.ple's State 
Bank, 188 N.E. 317. 206 Ind. 66. 

50 C.J. p 58 note 38. 

70. Tenn.—W. T. Kawleigrh Co. v. 
Boyd &. Hili, 4 Tenn.App. 392. 

50 O.J. p 58 note 39. 

71- Waah.—Oregon Nat. Bank v. 
Gardner, 42 P. 545, 13 Wash. 154. 

72- Ky.—Smlth v. London First 
Nat. Bank, 53 e.W. 648. 107 Ky. 
267, 21 Ky.L. 953. 

73. Mich.—Hancock First Nat. Bank 
V. Johnson, 95 N.W- 976, 133 Mlch. 

700, 103 AhlSwR. 468. 

60 G.J. p 58 note 42. 

74. lowa—Selma Sav. Bank v. Hajv 
lan, 149 N.W. 882, 167 lowa 673. 
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76. N.M.—Putney v. Schmldt, 120 P. 
720, 16 N.M. 400, 

76w Mo.—St. Charles Sav. Bank v- 
Denker, 205 S.W. 208, 275 Mo. 607. 
50 C.J. p 59 note 49. 

Payee of note 

With respect to the duty to dis¬ 
close past misconduct to a prospec¬ 
tive surety, the relatlonshlp as be- 
tween a payee and surety on a note 
ordinarily is not considered to be the 
same as that exlstin? between a 
surety and heneficiary of a bond.— 
Larmore v. People*s State Bank, 188 
N.E. 317, 206 Ind. 66. 

77. Mlnn.—Catpltal Flre Ina Co. v. 
Watson, 79 N.W. 601, 76 Minn. 387, 
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84 Md. 608. 

50 C.J. p 59 note 47. 

79. Wis.—^^tna Life Ina Co. ▼. 
Mabbett, 18 Wia 667. 






Unless the bond covers loss by negligence or er- 
rorSjSO the nile does not apply where the undisclosed 
acts or defaults consist of mere irregularities or 
omissions of duty which are consistent with hon- 
esty,Si such as that the principal had failed to ac- 
count®^ or to remit promptly,®® or that he had inter- 
mingled his funds with those of his employer.®^ In 
accordance with the general rules, however, where a 
prospective surety for an employee applies to the 
employer obligee for information as to the em- 
ployee’s previous conduct, it is the duty of the 
obligee to make a full disclosure of all material 
facts within his knowledge bearing on the risk.85 

(2) Knowledge by Creditor or Surety 

Nondisclosure of prior defaults or misconduct on the 
part of the principal does not constitute fraudulent con- 
cealment where the obligee is Ignorant or has merely 
constructive notice thereof, even though a fallure by the 
obligee to discover Its defaults was the resuit of negll- 
gence In not examining the accounts of the principal, 
unless such negllgence was gross. 

Nondisclosure of prior defaults or misconduct on 
the part of the principal does not constitute fraudu¬ 
lent poncealment where the obligee is ignorant^® 
or has merely constructive notice^ thereof, even 
though a failure by the obligee to discover its de¬ 
faults was the resuit of negligence in not examining 
the accounts of the principal,unless such negli¬ 
gence was gross^^ or the obligee willfully ab- 
stained from an investigation after having a belief, 
founded on reasonable and reliable information, 
that the principal was a defaulter.^0 So also, non¬ 
disclosure of such defaults is no defense where the 
surety has knowledge thereof®'^ or where the surety 


had no knowledge of the previous employment and 
hence could not have relied on an implied represen- 
tation of the principales worthiness.®® 

Knowledge by agent Knowledge of a prior de- 
fault of the principal, to agents of the obligee, at 
the time a surety executes a bond making himself 
liable therefor, generally will prevent an action be- 
ing maintained thereon;®® but knowledge by a 
public agent of prior defaults of a public ofiicer 
at the time of the execution or approval of such 
officeres bond will not affect the liability of sureties 
thereon.®^ 

§ 78. Mistake 

A surety is not bound where there Is a mutual mls- 
take as to a material fact, wlthout any fault or negll. 
gence on his part. 

A surety is not bound where there is a mutual 
mistake as to a material fact, without any fault or 
negligence on his part.®^ However, in the absence 
of fraud or duress, a surety may not be relieved 
from liability merely because he executed by mis¬ 
take an instrument different from the one in- 
tended,®® or because of a clerical error which could 
not have misled him®*^ or affected his liability ;®8 
nor may he avoid liability on a bond executed by 
him under a misapprehension as to the necessity for 
the bond, where his misapprehension is caused by 
his own carelessness.'®’® If he is able to read, he is 
bound, although he signs the instrument as surety 
without reading it or knowing the contents there- 
of,^ since it is not necessary that a person signing 
as surety shall know the terms of the principal 
agreement® 


80. Olilo.—CommonwealtlL Bldgr., 
etc., Co. V. Fromlet, 6 Ohlo S. & C. 
P. 184, 7 Ohio ]Sr.P. 194. 

50 C.J. p 60 note 57. 

81. Okl.—^National Casualty Co. v. 
Sipes, 71 P.2d 459, 180 Okl. 648. 

50 C.J. p 59 note 51. 

82. N.T.—^Howe Macli. Co. v. Par- 
rington, 82 N.T. 121. 

S.C.—^Wilmington, etc., R. Co. v. 
Ling, 18 S.C. 116. 

83. Kan.—Star Ins. Co. v. Caxey, 267 
P. 990, 126 Kan. 206, 60 A.L..R. 
158. 

Okl.—^National Casualty Co. v. Slpea, 
71 P.2d 469. 180 Okl. 548. 

50 C.J. p 59 note 53. 

84. Tex.—Screwman's Ben. Assoa ▼. 
Smith. 7 S.W. 793, 70 Tex. 168. 

85. lowa.—Sherman v. Harbin, 100 
N.W. 629. 126 lowa 174. 

Wis.—^Brilllon Lumber Co. v. Bar- 
naxd. 111 N.W. 483, 131 Wis. 284. 

86. Mass.—New Tork L. Ins. Co. v. 


Macomber, 48 N.E. 776, 169 Mass. 
580.* 

50 C.J. p 60 note 60. 

87. W.Va.—Walt V. Homestead 
Bldgr. Assoc., 86 S.B. 637, 76 W.Va. 
431. 

60 C.J. p 60 note 61. 

88. Kan.—^McMullen v. Winfield 
Bldg., etc., Assoc., 67 P. 892, 64 
Kan. 298, 91 Am.S.R. 236, 66 L..R.A 
924. 

50 C.J. p 60 note 62. 

89. Ky.—Graves v. Lebanon Nat. 
Bank, 10 Bush 23, 19 Am.R. 60. 

90- Ohio.—^Dinsmore v. Tidball, 84 
Ohio St. 411. 

91. Me.—Pranklin Bank v. Cooper, 
39 Me. 542. 

Pa.—^Park Pav. Co. v. Kraft, 105 A 
39, 262 Pa 178. 

92. N.H.—^Peerless Casualty Co. v. 
Howard, 92 A 165, 77 If.H. 365. 

50 C.J. p 60 note 66. 

93- Me.—^BYanklin Bank v. Cooper, 
39 Me. 542. 


94. Conn.—Watertown Sav. Bank v. 
Mattoon, 62 A. 622, 78 Conn. 388. 

60 C.J. p 60 note 69. 

Liabllities on officlal bonds erener- 
ally see Offlcers §§ 165-177. 

95. Mass.—^Blaney v. Rogers, 64 N. 
E. 661, 174 Mass. 277. 

60 C.J. p 61 note 13. 

96. S.D.—Bower v. Jones, 128 N.W. 
470, 26 S.D. 414. 

60 C.J. p 51 note 15. 

97. Ark.—Stiewel v. American Sure¬ 
ty Co., 68 S.W. 1021, 70 Ark. 612. 

60 C.J. p 51 note 16. 

98. Ky.—^Bassett v. 0*Neil Coal, 
etc., Co., 131 S.W. 26, 140 Ky. 346. 

60 C.J. p 61 note 17. 

99. Mass.—^Brooks v. Whitmore, 8 
N.E. 117, 142 Mass. 399. 

60 C.J. p 51 note 18. 

1. lowa—Winterset Pirst Nat 
Bank v. Phillips, 212 N.W. 678, 
203 lowa 372. 

50 C.J. p 61 note 19. 

2. lowa — Winterset Plrst Nat 
Bank v. Phillips, supra 
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Eqiiitable relief. If the contract cannot be en- 
forced against a surety according to its obvious in- 
tent, a court of equity may reform itfi 

§ 79. Illegality 

An idegal suretyship contract Is not enforceable 
against the surety, except that, where the contract is 
only partially illegal, the surety's Ifability may continue 
as to the residue. 

As in the case of contracts in general, an illegal 
suretyship contract is not enforceable against the 
surety,^ except that, where the contract is only par¬ 
tially illegal, the surety*s liability may continue as 
to the residue.5 

§ 80. Capacity or Qualifications of Surety 

A surety Is not bound by his obllgation, where at 
the time of entering Into it he is Incompetent to con¬ 
tract, even though the obllgee had no knowledge of the 
surety’s incapacity or Incompetency, and acted In good 
falth. 

Subject to the rui es relating to capacity to con¬ 
tract in general, a surety is not bound by his obliga- 
tion, where at the time of entering into it he is not 
of sufficient mental capacity to make the contract,® 
or where he is incompetent so to contract by reason 
of his personal interest in the subject of the con¬ 
tract and these rules apply even though the 
obligee had no knowledge of the surety*s incapacity 
or incompetency,® and acted in good faith.® In the 
absence of fraud or misrepresentation, a surety, 
however, is not released by the incapacity of a co- 
surety;!® nor, in case of a note to a Corporation, is 
the surety on such note released by the fact that he 
was a director of such Corporation.^^ Weakness of 
capacity on the part of the surety, and the fact that 


it is a contract of suretyship, may be considered on 
the question of fraud in procuring the contract.^^ 

A partner may not become a surety on an obliga- 
tion executed by his firm as principal, since he 
would be acting as both principal and surety at one 
and the same time, in the same obligation, and for 
the same liability 

An unmarried woman has been held capable of 
becoming a personal surety for another.^^ 

Staiutory qualification. A statutory provision as 
to the qualifications of a surety must be substantial- 
ly complied with;i® but a person who has become 
a surety may not plead his lack of legal qualifica- 
tion as a defense.^® A provision making it unlaw- 
ful for a certain person to become indorser for 
any other person does not prohibit him from acting 
as surety.^'^ 

§ 81. Alteration of Contract before Execu- 
tion or Delivery 

A surety may be entitled to avoid the suretyship 
contract because of a material alteration of the contract 
by the principal before its delivery to the obligee. 

A surety by handing the suretyship contract to 
the principal to deliver to the obligee does not 
confer actual or apparent authority on the principal 
to alter the instrument and therefore a material 
alteration of the suretyship contract by or with the 
consent of the principal, before its delivery to the 
obligee, renders the contract void as against a surety 
who has signed it before such alteration^® unless the 
subsequent alteration is made by his authority or 
with his consent;®® and this rule has been held to 
apply whether or not the obligee had notice of such 


3. Micb.—Stevens v. Pendleton, 63 
N.W. 656, 106 Micli. 619. 

50 C.J. p 52 note 22. 

4. lowa.—^Denecke v. West, 169 N. 
W. 97, 184 lowa 600. 

50 C.J. p 64 note 34. 

Illegality of prlnclpal*s obligation 
see supra SS 20, 21. 

Contracta Ixeld not Illegal 

m.—^Illinois Nat. Casualty Co. v. 

Lemmon, 282 Ill.App. 469. 

50 C.J. p 64 note 34 Ea]. 

5. Mo.—Citizens' Trust Co. v. Tin- 
dle, 199 S.W. 1026. 272 Mo. 681. 

6. Mo.—^Doty V. Mumma, 264 S.W. 
656, 305 Mo. 188. 

60 CLJ. p 63 note 21. 

Capacity of husband to be surety for 
wife see Husband and Wife § 46. 

7. N.T.—^Assets Bealization Co. v. 
Both, 166 N.T.S. 388, 179 App.DIv. 
324, reversed on other grounds 123 
N.E. 743, 226 N.T. 370. 

50 C.J. p 63 note 22. 


8. IT.S.—^Edwards v. Davenport, C.C. 
lowa, 20 F. 766, 4 McCrary 34. 

50 C.J. p 63 note 23. 

9. U.S.—Edwards v. Davenport, su¬ 
pra. 

10. Ky.—Wills V. Evans, 38 S.W. 
1090, 18 Ky.L. 1067. 

50 C.J. p 63 note 25. 

11. Ky.—Commonwealth Bank v. 
Triplett, 6 J.J.Marsh. 549. 

50 C.J. p 63 note 26. 

12. Ga.—Causey v. Wiley, 27 Ga. 
444. 

13. Ky.—Crook v. Cochran, 197 S. 
W.2d 92, 303 Ky. 127. 

La .—^Bayne v. Cusimano, 23 So. 361, 
50 Lia.Ann. 361. 

14- Ky.—State Nat. Bank of Prank- 
fort V. Thompson, 126 S.W.2d 412, 
277 Ky. 627. 

A mother who Is a wldow and un¬ 
married may become personal surety 
for her son.—State Nat. Bank of 
Frankfort v. Thompson, supra. 
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16. Conn.—^Loveloy v. Isbell, 40 A- 
631, 70 Conn. 557. 

50 C.J. p 64 note 29. 

10. Neb.—Heater v. Pearce, 81 N.W. 
615, 59 Neb. 583. 

17. Ala.—Decatur Branch Bank v. 
Douglass, 90 Ala. 853. 

50 C.J. p 64 note 31. 

18. Neb.—^Hagler v. State, 47 N.W. 
692. 31 Neb. 144, 28 Am.S.K. 614. 

50 C.J. p 69 note 41. 

Modlfication, change, or alteration of 
contract or obligation after exe- 
cutlon or delivery see infra |§ 124- 
127. 

19. Cal.—Pelton v. San Jacinto 
Dumber Co., 45 P. 12, 113 Cal. 21. 

50 C.J. p 69 note 42. 

Alterations not reXeasing soreties 
Pa.—^Beary v. Haines, 4 Whart. 17. 
50 C.J. p 69 note 42 [bj. 

90. Ind.—^Fry v. P. Bannon Sewer 
Pipe Co.. 101 N.EI 10. 179 Ind. 309- 
50 C.J. p 69 note 43» 
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alteration.2l A surcty is also released where a 
material alteration is made by the obligee after the 
delivery of the instrument to him but before the 
terms of the contract are agreed on.22 A surety, 
however, is not released where the alteration is 
made by the surety himself without the obligee’s 
knowledge or consent^^ or where the surety, by his 
negligence in leaving spaces in the instrument, has 
enabled the alteration to be made.^^ 

Alteration before execution, A material altera¬ 
tion of the contract by or wrth the consent of the 
Principal does not render it void as to a surety who 
thereafter signs it,25 except that, where the con¬ 
tract is void as to sureties who signed before the al¬ 
teration, it is also void as to a surety who signs 
thereafter on the faith of the previous signers be- 
ing cosureties, and without notice of the alteration, 
which renders the contract void as to them.26 

A material change in the Principal contract, after 
the surety has executed the bond, and before the 
creditor has executed the principal contract, releases 
the surety,27 but not where such change is made 
before the bond is signed, of which fact the surety 
has notice.28 

§ 82. -Erasure of Names 

A bond or note is void as to a surety who signs on 
condition or in reliance on other signers being bound 
thereby as principal or cosureties, where the names of 
one or more of such other signers are erased without 
his knowledge or consent. 

A bond or note is void as to a surety who signs 
on condition or in reliance on other signers being 
bound thereby as principal or cosureties, where, 
after he has signed, the names of one or more of 
such other signers are erased without his knowledge 
or consent,29 notwithstanding the one whose name 


is so erased afterward resigns the instrument ;30 
and such a bond or note is also void as against a 
surety who, without knowledge thereof, signs after 
the erasure.3l If such erasure is made after the 
instrument has been signed by all the sureties but 
before its delivery or approval, as a general rule 
all of the sureties who did not know of or consent 
thereto, or ratify it, are released,22 notwithstanding 
the different sureties are charged with separate and 
limited liabilities,®® although the instrument is stili 
binding on the principal.®^ Such erasure, however, 
will not release a surety who had previously signed 
the instrument without reference to the signature by 
the surety whose name was erased®® or who knows 
of, and consents to, the erasure;®® nor will such 
an erasure release a surety who signs after the 
erasure with knowledge thereof.37 It has also been 
held that the erasure of the name of a surety from 
a note does not release the other sureties from lia- 
bility thereon as against an innocent payee,®® since, 
in the absence of knowledge or notice to the con- 
trary, the payee may presume that such erasure was 
made with the consent of the other sureties.®® 

Erasure from power of attomey, Where the 
sureties all sign a power of attorney, authorizing a 
public official to sign their names to a bond, but, 
before delivery to such official, one or more of their 
signatures are erased, all of the cosureties who did 
not know of, or consent to, such erasure are re- 
leased.”^® 

§ 83. Estoppel or Waiver as to Defects or 

Objections 

a. In general 

b. By silence or acquiescence 

c. By contracting as principal 


21. Tex.—Stephenson v. Nelson, 
Com.App., 243 S.W. 1069. 

50 aj. p 69 note 44. 

22. Ky.—Mulllns v. Blaine Bank, 
290 S.W. 682, 217 Ky. 822. 

50 O.X p 69 note 45. 

23. Cal.—Union Oil Co. v. Mercan- 
tUe Befinlng Co., 97 iP. 919, 8 Cal. 
App. 768. 

50 C. J. p 69 note 46. 

24. Ky.—^Blakey v. Jolmson, 13 
Bnsh 197, 26 Axn.B. 254. 

25. ‘ Cal.—People v. Kneeland, 81 
Cal. 288. 

Tex.—Securlty State Bank v. Daw- 
son, Civ.App., 261 S.W. 821. 

23. Mo.—^State v. McGonlgle, 13 S. 
W. 758, 101 Mo. 353, 20 Am.S.R. 
609, 8 L..B.A. 735. 

50 C.J. p 69 note 50. 


27. N.T.—^Prenoh v. Graves, 64 N.T. 
S. 74, 60 App.Div. 622. 

50 C.J. p 70 note 51. 

28. «S.C.—State Agricultcral, etc., 
Soc. V. Taylor, 88 S.B. 372, 104 S. 
C. 167, 

50 C.J. p 70 note 52. 

29. Miss.—State v. Allen, 10 So. 473, 
69 Miss. 508, 30 Am.S.R. 563. 

60 C.J. p 70 note 65. 

30. Tex.—Connor v. Thomton, Civ. 
App., 61 S,W, 364. 

31. Mo,—State v. Findley. 14 S.W. 
111, 101 Mo. 368—State v. McGon- 
Igle, 13 S.W. 758, 101 Mo. 353, 20 
Am.S.K. 609, 8 L.R.A. 735. 

32. lowa.—State v. Cralgr, 12 N.W. 
301, 68 lowa 238. 

60 C.J. p 70 note 58. 

33. Wash.—^Fairhaven v. CowgiU, 36 
P. 1093, 8 Wash. 686. 
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34. R.I.—^hepard Land Co. v. Bani- 
gan. 87 A- 631, 36 R.I. 1. 

35. N.D.—Cass County v. American 
Exch. State Bank, 91 N.W. 69, 11 
N.B. 238. 

30. R.I.—Shepard Land Co. v. Ban- 
igan, 87 A. 631, 36 R.I. 1. 

37. N.D.—Cass County v. American 
Exdh. State Bank, 91 N.W. 69, 11 
N.D. 238. 

38. Minn.—Healy-Owen-Hartzell Co. 
V. Montevideo Parmers*, etc., BL 
Co., 206 N.W. 646, 165 Minn, 330, 
44 L.R.A. 1238. 

50 C.J. p 70 note 64. 

39. Tex.—Hess v. flchaffUer, Clv. 
App., 139 'S.W. 1024. 

60 C.J. p 70 note 65. 

40. Ky.—^Bracken County Sinking 
Fund Comrs. v. Baum, 80 EHy. 388. 
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a. Ia Oeneral 

Although there are defects or objectione affecting 
the valfdity or enforceabllity of the contract of surety- 
shlp, a eurety may waive, or be estopped to assert, such 
defects or objectione in avoldance of liablllty on the 
suretyship contract. 

Although there are defects or objections affecting 
the validity or enforceability of the contract of 
suretyship, a surety may waive his right to take 
advantage of such objections or defects,or he 
may, by his acts or conduct, be estopped to assert 
such defects or objections in avoidance of liability 
on the suretyship contract.^2 jn accordance with 
the rule that a surety is estopped by the material re- 
citals in his bond or obligation, a surety in a written 
undertaking may be estopped to assert a defect, ir- 
regularity, or objection in denial of any material 
recital in his obligation,^® unless such recital was 
inserted under a mistake of fact,^^ particularly 
where the obligation has been acted on and has 
accomplished the purpose for which it was given.^5 
A surety may be estopped to assert a different date 
from that recited in the bond or obligation,^® that 
the bond or obligation was given without considera- 
tion,^*^ that the proceedings in which it was given 
were irregular,^® that the necessary preliminary 
steps were not taken,^® or that it was intended that 
he should be under no liability.®<^ 

On the other hand, a surety may not be estopped 
by the recitals of the bond or obligation to question 
the legalily of its execution,®! or to deny that he 


had executed the instrument,®® even though he is 
otherwise estopped by statute to deny its validity.®® 
Also, an equitable estoppel in favor of surety does 
not arise from a misstatement of facts as to his 
liability unless he is injured or prejudiced thereby.®^ 

Ignorance of legal effeci. If the surety has full 
knowledge of the facts at the time he executes the 
undertaking, he is estopped to assert that he did so 
under a misapprehension or in ignorance of their 
legal effect®® or as to the legal effect of the under¬ 
taking.®® 

Obtaining benefit or protecting self. Where a 
surety treats the contract as valid for the purpose 
of obtaining a personal benefit for himself, he after- 
ward may not be permitted to deny his liability to 
the creditor or obligee;®*^ but he may not be 
estopped to deny his obligation simply because he 
has taken steps to protect himself in event of a 
failure of his defense.®® 

Compliance withj and validity of, statute, A sure¬ 
ty who voluntarily signs a bond or obligation is 
estopped to set up, as a defense, that certain stat- 
utory provisions as to its execution were not com- 
plied with,®® such as by his failure to justify;®® 
nor may he question the validity of the statute 
under which the bond or obligation was giveiL®i 

Officiat bond, A surety on an oflScial bond has 
been held to be estopped to deny that his principal 
is a particular officer, as recited in the bond,®® or 


41. Colo.—^Howard v. Fisher, 288 P. 

1042. 86 Colo. 493. 

50 C-J. p 66 note 86. 

Waiver or estoppel as to: 

Conditlon to signature see supra 
S 52. 

Duress in execiution see su'pra § 72. 
Forgery of 8uret7*s signature see 
supra S 73. 

Idatters relating to discharge of 
surety see infra § 160. 

Validity of instrument wIth blanks 
filled see supra $ 62. 

43. Mo.—^Burge v. Duden, 78 S.W. 

653. 106 Mo.App. 8. 

50 C.J. p 66 note 88. 

Assignee for benefit of oreditors es- 
topped 

Colo.—In re Stockham, 11 P.2d 946, 
91 Colo. 64. 

43. Kah.—^Allen v. Kopkins. 61 P. 
760. 62 Kan. 176, 

50 C.J. p 66 note 90. 

44. Conn.—McNemey v. Downs. 101 
A. 494, 92 Conn. 139. 

50 C.J. p 66 note 91. 

45. Ifont.—Clark v. National Surety 
Co.. 261 P. 618. 81 Mont 113. 

50 C.J. p 66 note 92. 

46. Mlnn.—Red Wing Sewer Pipe 


Co. V. Bounelly, 113 N.W. 1, 102 
Minn. 192, 120 Am.S.B. 619. 

50 C.J. p 66 note 93. 

47- Conn.—McNemey v. Bowns. 101 
A. 494, 92 Conn. 139. 

50 C.J. p 67 note 94. 

48. Conn.—^ACcNemey v. Downs, su¬ 
pra. 

50 C.J. p 67 note 95. 

48- Conn.—McNerney v. Downs, su¬ 
pra. 

N.J.—Hauser v. Hyan, 68 A. 4^ 73 N. 
J-Law 274. I 

50- Va.—Chapzxian v- Persinger, 13 
S.B. 649. 87 Va. 681. 

50 O.J. p 67 note 97. 

51- Conn.—^McNemey v. Downs, 101 
A. 494, 92 Conn. 139. 

50 C.J. p 67 note 98. 

52. Tenn.—^Byrd v. Shell ey, 2 Tenn. 
Cas. 33. 

53. Tenn.—^Byrd v. Shelley, supra. 

54- 111.—Chlcago, etc., B. Co. v. 
Slick, 220 IllJ^p. 61. 

55. N.D.—Cass County y. American* 
Bxch. State Bank, 91 N-W- 59, 11 
N.D. 238. 

50 C.J. p 67 note 2. 

■ 


56. Neb.—Stoner v. Keith County, 
67 N.W. 311, 48 Neb. 279. 

50 C.J. p 67 note 3. 

57. Mich.—Grrosse Ile Tp. v, New 
Tork Indemnity Co., 246 N.W. 791, 
260 Mich. 643. 86 A.L..R. 776. 

N.T.—McClare v. Massachusetts 
Bon^g & Insurance Co.. 195 N.B. 
.18, 266 N.T. 371. motion denied 
196 N.E. 129, 266 N.T. 408. 

50 C.J. p 68 note 38. 

58. Wash.—^De Mattos v. Jordan, 55 
P. 118, 20 Wash. 316. 

50 C.J. p 69 note 39. 

59. N.J.—^Bmanuel v. McNeil, 94 A. 
616, 87 N,J.Law 499. 

50 O.J. p 67 note 5. 

60^ CaL—Carpenter v. Furrey. 61 P. 

869, 128 Cal. 665. 

50 C.J. p 67 note 6. 

81- Idaho.—^Pocatello v. Fargo, 242 
P. 297, 41 Idaho 432. 

50 O. J* p 67 note 7. 

83. Neb.—U. S. Fidelity, eta, Oo. v. 
McLauglilin, 107 N.W. 677, 109 N. 
W. 390, 76 Neb. 307. 

50 C.J. p 67 note 9. 

Liiabilities on offlcial bonds general- 
ly see Offlcers 8$ 155-177. 
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that the bond is an offidal bond and he may not 
be permitted to dispute the officiales appointment or 
election, as being irregular or illegal,®^ that he was 
ineligible,®5 that he never took the oath of office, 
that his bond was not approved by the proper au- 
thority,®*^ or that his appointment was annulled.®^ 

b. By SilexLce or Acotniescence 

Where a surety, with knowledge of the facts, re- 
maina silent whlle the contract Is being acted on by 
the Principal and obligee, he may be estopped afterward 
to set up various defenses relating to the validity and 
enforceability of the contract. 

Where a surety, with knowledge of the facts, 
fails to o-bject at the proper time and remains 
silent while the contract is being acted on by the 
Principal and obligee, he may be estopped after¬ 
ward to set up the defense of failure of considera- 
tion,®® uncertainty of contract,that he did not 
execute the contract,or fraud.^^ Thus, where a 
surety acquires knowledge or notice of the fraud 
by which he was induced to execute the obligation,'^^ 
he may be estopped to set up such fraud as a de¬ 
fense, where he fails, within a reasonable time after 
such knowledge is acquired, to avail himself there- 
of as a ground for avoiding liability and where 
he thereafter gives a collateral note it operates as 
a waiver of the fraud,but this does not bind him 
to a new contract not within the terms of the first 
agreement^^ 

As to validity of principal obligation. Where the 
surety^s undertaking recognizes the existence and 
binding effect of the principal contract or obliga- 


tion, a surety who, without objection, obligates him¬ 
self to secure performance of such contract or 
obligation is estopped to assert its invalidity,^? ©r to 
deny that it was entered into*^* or became opera- 
tive;*^® and, where faith and credit have been given 
to the suret/s obligation, he may not invoke imma- 
terial variances and departures from the principal 
contract,^® particularly where he has expressly 
waived the mistake in the contract and corrected it 
in the bond.^^ 

c. By Oontracting as Principal 

Where one who In fact Is a surety by express terms 
obligates himself as a principal, he thus waives the 
rlghts accrulng to him as a surety. 

Where one who in fact is a surety by express 
terms obligates himself as a principal, he thus 
waives the rights accruing to him as a surety,®^ 
and ordinarily is estopped to set up a defense that 
he signed merely as surety.*^ Thus, where he con- 
tracts in terms as “principal,” he is estopped to as¬ 
sert that he is merely a surety, and he may be held 
as a principal,S4 unless he has added the word “sure¬ 
ty” to his signature.^® However, a waiver the 
rights of sureties may not be effected by several 
persons merely signing a bond or obligation by 
which they agree to become jointly and severally 
bound without designating which are principals and 
which are sureties and if they are described in 
the contract as sureties it must appear from other 
parts thereof that they agreed to be bound as prin¬ 
cipals before it may be said that they waived any 
of their rights as sureties.®^ 


63. Neb.—U. S. Fidelity, etc., Co. v. 
McLaughlin. 107 N.W. 677, 109 N. 
W. 390, 76 Neb. 307. 

Wis.—Vincent v. Starks, 45 Wis. 
458. 

64. U.S.—^U. S. V. Morse, App.B.C., 
81 S.Ct 37. 218 U,S. 493. 64 UEd. 
1123, 21 Ann.Cas. 782, 

60 C.J. p 67 note 11. 

66. N.Y.—^People v. McCumber, 27 
Barb. 632, afflrmed 18 N.T. 315, 72 
AmD. 515. 

66. Vt—Lyndon v. Mlller. 36 Vt. 
329. 

67- Neb.—TJ. S. Fldellty, etc., Co. v. 
McLaughUn, 107 N.W. 677, 109 N. 
W, 390. 76 Neb. 307. 

6& La.—^Macready v. Sclienck, 6 So. 
517, 41 LA.Ann. 466. 

69- Ky.—Hunter v. LJberty Nat. 
Bank & Tmst Co., 126 S^W.2d 807, 
277 Ky. 638. 

50 O.J. p 67 note 16. 

TOi Ga,—J. R. Watkins Oo, y, TTa , ! *- 
- rison. 120 aE. 43^ 31 Ga.App. 270.1 
^0 C.J. p 68 note 17- 


71. Ga.—J. R. Watkins Co. v. Riv- 
ers, 140 S.R 770, 87 Ga.App. 659. 

72. Mo.—Ward v. National Surety 
Co., 152 S.W. 397, 167 Mo.App. 679. 

50 C.J. p 68 note 20. 

73. S.D.—Guaranty State Bank v. 
Potter, 208 N.W. 170, 49 S.D. 619. 

50 C.J. p 68 note 21. 

74. lowa.—^Bames v. Century Sav. 
Bank, 144 N.W. 367. 166 lowa 141. 

'50 C.J. p 68 note 23. 

75. S.D.—Guaranty State Bank v. 
Potter, 208 N.W. 170, 49 S.D. 619. 

76. S.D.—Guaranty State Bank v. 
Potter, supra. 

77. U.S.—National Surety Corpora¬ 
tion V. Peoples Millinff Co., D.C. 
Ky., 57 P.'Supp, 281. 

50 C.J. p 68 note 27. 

78. UtaJtL—Gottsegran Clgar Co. v. 
Levy, 130 P. 780, 42 Utah 366, Ann. 
Cas.l916A 1189. 

50 C.J. p 68 note 28. 

79- Md.—^Mclver Constr. Co. v. Hur- 
witz, 126 A 163. 144 Md. 461. 

50 C.J. p 68 note 29. 


90. Idalio.—Pocatello y. Fargro, 242 
P. 297, 41 Idalio 432. 

81. IlL—Weiss y. U. S. Fidelity, 
etc., Co., 132 N.E. 749, 300 111. 11. 

50 C.J. p 68 note 31. 

82. 111.—Chandler y. Cbandler, 63 
N.E.2d 272, 326 Ill.App. 670. 

Me,—^Matthews y. Matthews, 148 A 
796, 128 Me. 495. 

60 C.J. p 68 note 33. 

Cbangingr relationshlp frona surety to 
Principal generally see supra § 44. 

83. Vt-—^Lamoille County Nat. Bank 

V. Hunt, 47 A 1078, 72 Vt. 367. 

60 C.J. p 68 note 34. 

84. Vt.—Claremont Bank y. Wood, 
10 Vt. 682. 

50 C.J. p 68 note 36. 

85. Vt.—^Peoples Bank y. Pearsons, 
30 Vt. 711. 

86- Mo.—^Relssaus y. Whlte, 106 S. 

W. 603, 128 Mo.App. 136. 

87. Mo.—Beers y. Wolf, 22 S.W. 
620, 116 Mo. 179. 
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PRINCIPAL AND SURETT 


§§ 84r-87 


§ 84. Ratification 

The ratification of a contract o£ suretyship after 
duress has been removed is discussed supra § 72. 

Examine Pocket Parts for later cases. 

§ 85. Effect of Invalidity 

The effect of invalidity of a contract of surety¬ 
ship is discussed in connection with the essential 
requisites of such a contract considered supra §§ 
26-83. 


Examine Pocket Parts for later cases. 

§ 86. Cancellation for Invalidity 

A complaint for the cancellation of a suretyship 
contract must be sufficient to warrant the relief sought. 

A complaint for the cancellation of a contract of 
suretyship must be sufficient to warrant the relief 
soughtjSS and this rule has been applied to a com¬ 
plaint based on the invalidity of the principal con- 
tract.^^ 


rV. NATUEE OF JJABJLSTY OF SURETT 


§ 87. In General 

The surety’8 obligatlon is prlmary, original, and dl- 
rect, and Is generally the same as that of the principal. 

The surety^s obligation is primary,90 original,^! 

and direct.^2 it has been said to be contractual,93 
and legal, as distinguished from moral.^^ The lia- 
bility of a surety^® or of a supplemental surety^® 


to the creditor or obligee is absolute or generally 
the same as that of the principal, even though the 
relationship be known to the creditor.^*^ The con¬ 
tract of the surety, being to pay or perform if the 
principal does not, is executory imtil the surety 
has actually paid or performed.®^ 

BUls and notes. In general the surety’s liability 


88. Tex.—-W. T. Rawlelgh Co. v. 
Cook, CJiv.App.» 107 iS.W-2d 625, 
error dismissed. 

Rigrht of surety to hare contract 
canceled for fraud see supra § 
75 a. 

89. Tex.—W. T. Rawleigli Co. v. 
Cook, supra. 

As against srsneral dexunxrer 

(1) Complaint for cancellation of 
contract of suretysMp on ground 
that Principal contract violated cer- 
tain anti-trust laws, allegring volun- 
tary execution of principal contract 
and that efCorts of parties to com- 
ply therewith violated anti-trust 
laws, sufflciently allegred intent of 
parties to violate anti-trust laws as 
against a general demurrer.— W. T. 
Bawleigh Co. v. Cook, supra. 

(2) Such complaint was not sub- 
ject to general demurrer on ground 
that such anti-trust statutes were 
repugnant to organic law of land 
where the validlty of the statutes 
had been frequently upheld.— W, T. 
Rawleigh Co. v. Cook, supra. 

sa Del.—W. T. Rawleigh Co. v. 
Warrington, 199 A. 666, 9 W.W. 
Harr. 366. 

Pia.—Scott V. National City Bank of 
Tampa, 189 So. 367, 107 Pia. 810. 
Ga.—Arkansas P\Lel Oil Co. v. 
Toung, 16 S.E.2d 909, 66 GaA.pp. 
33. 

lowa.—Corpus Juris ai^oted In Ben- 
son V. Alleman, 263 N.W. 305. 306, 
220 lowa 731. 

N.C.—Corpus Juris dted in Tar 
Heel Bond Co. v. Krider, 11 S.B. 
2d 291, 293, 218 N.C. 361. 

Tex.—Corpus Juris clted In Turner 


V. Montgomery, CivALpp., 67 S.W. 
2d 637, 639. 

50 C.J. p 70 note 68. 

In suit prlmarlly on an open ao- 
count for merchandlse sold to debt- 
or, obligation of sureties was only 
secondary and that of the debtor 
was primary.— J, R. Watkins Co, v. 
Calhoun, La.App., 44 So.2d 726. 

91. lowa.—Corpus Juris aiu)ted in 
Benson v. Alleman, 263 N.W. 305, 
306, 220 lowa 731. 

N.C.— Corpus Juris olted In Tar Heel 
Bond Co. V. Krider, 11 fl.H.2d 291. 
293, 218 N.C. 361. 

Pa.—^Pittsburg Oonst. Co. v. West 
Side Belt R. Co„ 75 A. 1029, 227 
Pa 90. 

50 C.J. p 70 note 69. 

92. U.S.—Peterson v. Miller Rub¬ 
ber Co., C.C.A.Minn., 24 lP.2d 69. 

Del.—W. T. Rawleigh Co. v. War¬ 
rington, 199 A- 666, 9 W.W.Harr. 
366. 

Ga—Arkansas Puel Oil Co. v. 

Young, 16 S.E.2d 909, 66 GaApp. 
33. 

lowa— Corpus Juris guoted in Ben¬ 
son V. Alleman, 263 N.W. 305, 306, 
220 lowa 731. 

N.C.— Corpus Juris dted In Tar Heel 
Bond Co. V. Krider. 11 S.E.2d 291, 
293, 218 N.C. 361. 

Pa—^In re Brock, 166 A. 778, 312 
Pa 7—^Pittsburg Const. Co. v. 
West Side Belt R. Co., 75 A. 1029, 
227 Pa 90. 

93. Md.—^Hartford Acc., etc., Co. v. 

W. & J. Knox Net, etc., Co., 132 A. 
261, 150 Md. 40. 

60 C.J. p 71 note 71. 

94. Ky.—^Einmons v. Overton, 18 B. 
Mon. 643. 


95. U.S.—Smith Engineering Co. v. 
Rice. C.C.AMont., 102 P.2d 492, 
certiorari denied Rice v. Smith 
Engineering Co., 69 S.Ct. 1034, 
two cases, 307 U.S. 637, 83 L.Ed. 
1519, rehearing denied 60 S.Ct 68, 
two cases, 308 U.S. 632, 84 L.P2d. 
527—^Pinckney v. Wylie, CC.A. 
Tex., 86 P.2d 541. 

Ala—Alabama Bank & Trust Co. v. 

Gamer, 142 So. 568, 225 Ala 269. 
Cal.—Austin v. American Surety Co. 
of New York, 4 P.2d 577, 118 Cal. 
App. 68. 

Del.—W. T. Rawleigh Co. v. War¬ 
rington, 199 A. 666, 9 W.W.Harr. 
366. 

Ga—Arkansas P^iel Oil Co. v. 
Young, 16 S.E.2d 909, 66 GaApp. 
33. 

N.C.—^Rouse V. Wooten, 53 S.B. 430, 
140 N.C. 657, 111 Am.S.R. 875, 6 
AmnCas. 280. 

Pa—^Pittsburg Const Co. v. West 
Side Belt R. Co., 75 A. 1029. 227 
Pa 90. 

50 C.J. p 71 note 73. 
fiisuref 

Surety is Insurer of debt or obli¬ 
gation. 

Eia—Scott V. National City Bank of 
Tampa, 139 So. 367, 107 Fla 810. 
N.D.—Northern State Bank of Grand 
Forks V. Bellamy, 126 N.W. 888. 
19 N.D. 509. 

96. Conn.—^Monson v. Drakeley, 40 
Cona 552, 16 Am.R. 74. 

97. Cal.—Californla Nat Bank v. 
Ginty, 41 P. 88, 108 Cal. 148. 

50 C.J. p 71 note 76. 

98. Ga—Savannah Ice Co. v. Canal- 
Louisiana Bank, etc., Co., 79 S.E. 
45, 12 GaApp. 818. 
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as a party to the paper corresponds to that of his 
Principal toward holders of the paper and 
the fact that a signer is a surety does not diminish 
his liahility to the holder of the instrumenti Thus 
a surety for the drawer is liahle as drawer,^ and 
a surety for the maker is liable as maker.^ As far 
as the holder of the hili or note is concerned, the 
liahility of a surety is a “primary” liahility as dis- 
tinguished from a ‘'secondary' liahility, and this is 
so within the meaning of those terms as used in the 
Negotiahle Instruments Law> Accommodation 
parties are liable in the capacity assumed hy them.'^ 
As hetween the principal dehtor and the surety on 
a note, the ohligation of surety is collateral to that 
of the Principal dehtor, and his liahility is secon- 
dary.® Where there are several sureties on a note, 
they are equally hound to pay a judgment thereon.*^ 
The surety is not, however, a fiduciary to the 
payee,® and is not liable to the party accommodat- 
edL® Where the makers sign a note as collateral 
for another^s ohligation to collect the original notes, 
their liahilities are controlled by the law of surety- 
ship and not the Negotiahle Instruments Law.i® 
Where a surety on a note knows that another was 
to sign it, he is liable, although without actual 
knowledge that such other had signedA^ 

§ 88. Parties Liable in General 

Parties who may he liable on the contract include 


sureties, whose liahility is discussed infra §§ 90- 
244, 249-285; the principal, whose liahilities to the 
creditor are considered infra §§ 245-248, and whose 
liahilities to the surety infra §§ 300-338; the cred¬ 
itor, whose liahilities to the surety are discussed 
infra §§ 286-299; third persons, whose liahilities 
to the surety are considered infra §§ 339-342; 
and cosureties, whose liahilities are discussed infra 
§§ 343-385. 

Examine Pocket Parts for later cases. 

§ 89. Joint, Several, and Joint and Several 
Liahility 

The Principal and sureties may be bound Jointiy or 
Jointly and severally. 

The principal and sureties may he hound joint- 
lyi 2 Qj. jointly and severally.i® If sureties have 
boimd themselves for specific sums, each is liable 
individually until that amount is exhausted.1^ A 
joint/ and several liahility is indicated where the 
language of the instrument is singular.^® Each 
signer is liable for the entire indebtednessi® where 
the liahility is joint and several,!'^ and an agreement 
by the creditor not to exact more than a propor- 
tionate share from each is not binding.i® 


99. TT.S.—Corpns Jnris q.noted In 
Hardesty v, Toung, D.C.M1nn., 34 
F.2d 310, 311. 

N.C—Taft V. Covlngton, 163 S.B. 
697, 199 N.C. 51—Roberson-Ruffln 
Co. V. Spain, 91 S.E. 361, 173 N.C. 
23. 

Pa-—^Bloomfield Trust Co. v. Tro- 
janowskl, 147 A. 847, 298 Pa. 61. 

8 C.J. P 73 note 76. 

Words in note by wbioh parties 
ffnazanteed Its payment did not affect 
pajties* liahility as principal and 
sureties or make sureties gruaran- 
tors.—^Purr v. Trull, 171 S.B. 641, 
206 N.C. 417. 

1. U.S.—Corpns Jxaeia gnoted in 
Hardesty v. Young, D.C.Mlnn., 34 
P.2d 310, 311. 

8 CJ. p 73 note 77. 

a. U.S.—Corpns Jnxls gnoted ^in 
Hardesty v. Toung, D.C.Minn., 34 
P.2d 310, 311. 

N.Y.—Suydam v. Westfall, 2 Den. 
205. 

3. U.S.—Corpus Jnxls qnoted in 
Hardesty v. Youngr, D.C.Minn., 34 
P.2d 310, 311. 

Cal.-^Soutliern Galifomia Nat. Bank 
V. Wyatt, 26 P. 918. 87 Cal. 616. 


4. Colo.—■Wlnton v. Sullivan, 91 P. 

2d 996, 104 Colo. 460. 

Ky.—iPritts v. Kirchdorfer, 124 S.W. 

882, 136 Ky. 643. 

8 C.J. p 74 note 90. 

6. lowa.—^Benson v. Alleman, 263 
N.W. 305, 220 lowa 781. 

50 C.J. p 71 note 77. 

6. Pa.—^Pirst Nat. Bank v. Ken- 
drew, 160 A. 227, 105 Pa.Super. 
142. 

7. U.S.—Apple V. Owens, C.C.A. 
Tex., 48 P.2d 807. 

8. Wash.—Opie v. Pacific Inv. Co.. 
67 P. 231, 26 Wash. 605. 66 L.H.A. 
778. 

9- Neb.—Mills v. Mills, 262 N.W. 
471, 126 Neb. 74. 

10. Mont.—^Pirst Nat. Bank v. Hold¬ 
ing, 4 P.2d 709, 90 Mont 629. 

11. 111.—^Bowers v. Hefiebower, 243 
ni.App. 129. 

12. N.Y.—^Rochester Sav. Bank v. 
Stoeltzen & Tapper, 26 N.Y.S.2d 
718. 176 Misc. 140. 

50 C.J. p 71 note 80. 

13. U.S.—^Pavlantos v. Garoufalis, 
C.C.AJSr.M., 89 F.2d 203. 

Ala.—^Alabama Bank & Trust Co. v. 
Garner, 142 So. 568, 225 Ala. 269. 


Ga,—JT. R. Watklns Co. v. Brewer, 
36 S.B.2d 442, 73 Ga.App. 331. 

La.—^Blmer Candy Co. v. Baumann, 
App., 160 So. 427—McCoy v. 
Marsh, 6 Iia.App. 606. 

50 C.J. p 71 note 81. 

Bilis and notes 

(1) Principal and surety on note 
are jointly and severally liable.— 
Grlffln V. H. C. Whitmer Co., 194 

S.B. 895, 67 'Ga.App. 203. 

(2) -Surety on note was Jointly 
and severally liable for payment 
thereof, notwlthstanding signature 
was made on back of note.—^Martin 
V. Coogan, 55 P.2d 1037, 176 Okl. 
385. 

14. La.—^Dougherty ▼. Peters, 2 
Rob. 637. 

15. Ind.—McCormick v. Mitchell, 57 
Ind. 248. 

60 C.J. p 71 note 83. 

16. N.Y.—^Morgan v. Smith, 70 N.Y. 
637. 

17. Mo.—Schneider v. Maney, 145 
S.W. 823, 242 Mo. 36. 

60 C.J. p 71 note 85. 

18. lowa.—Small v. Older, 10 N.W. 
734, 57 lowa 326. 
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V. SCOPE AEE EZTEET OP LIABILITY OP STJEBTY AS TO OEEEPTOB OB OBUCEE 

A. DT GENERAL 


§ 90. In General 

Where a person agrees to exonerate another from a 
basic obllgation, he may become merely a surety In 
respect thereof. Where the surety on a building and 
construction contract assumes performance of It on the 
builder's default, he becomes subject to the liabillties 
of the builder on the contract. 

Where a person agrees to exonerate another from 
a basic obligation, he may become merely a surety 
in respect thereof.^® If the surety of a treasurer 
of a beneficial or fraternal society joins in an ad- 
ditional bond because the amount in the treasurer’s 
hands exceeds the amount allowed to remain there 
by the by-laws, he cannot defeat his Hability be¬ 
cause the by-law-s require the treasurer to 'have in 
his possession a sum not exceeding a certain 
amount, and a bond for that amount has been 

given.20 

Building and construction contracts. Where the 
surety on a building and construction contract as¬ 
sumes performance of it on the builder^s default, 
he becomes subject to the liabilities of the builder 


on the contractui without reference to the amount 
he signed for as surety ,22 and may thereby be¬ 
come liable for any indebtedness created prior to 
such imdertaking.23 In so doing, it is the surety^s 
duty to complete the work as reasonably as pos- 
sible, and without profit to himself.^^ Where the 
surety completes the contract and the owner suf¬ 
fers no loss thereby, there is no further Hability to 
the owner by the surety.25 Where the surety au- 
thorizes another to complete the contract, he will 
be liable for the work done thereafter,^® but it must 
be shown that such party acted as the agent of 
the surety.27 

§91. Limitation by Tenns of Contract in 
General 

The liablllty of a surety Is measured by the terms of 
his contract, and, while he is liable to the full extent 
thereof, such liabillty Is strictiy Ilmited to that assumed 
by its terms. 

The Hability of a surety is measured by his 
contract ,2 8 and, whether he is a gratuitous or com¬ 


is. N.T.—^In re Wicklng-s* Estate, 
294 N.T.S. 598, 152 Misc. 367. 

XdaMUty for re&t 

Altbough member of family whlch 
occupled house agreed to assume 
liablllty for rent, such member will 
be only a surety, and head of fam¬ 
ily will remain primarily liable for 
rent unless laudlord expressly 
agrees to look only to the other 
member for paymenL—^In re Wick- 
ings* Estate, supra. 

Pa.—^Vesper Court No. 69 P. A. 

V. Pries, 22 Pa.Super. 250. 

81. I7.S.—Corpus Jnrls dted tu 
Pederal Surety Co. v. Lalonde, <3. 
C.A.Mont., 31 P.2d 673, 676.- 
Colo.—^Howard v. Pisher, 283 P. 1042, 
86 Colo. 493. 

La.—'Klein v. Colllns, 106 So. 120, 
169 La. 704. 

SX3.—^National Loan & Exchange 
Bank of Greenwood v. Gustafson, 
154 S.E. 167, 167 S.C. 221. 

Tex.—Southern Surety Co. v. Weaver 
Bros., Com.App., 56 S.W.2d 634— 

W, HL Putegnat Co. v. Pidelity & 
Beposit Co. of Maryland, Com. 
App., 29 S.W.2d 1004. 

9 C.J. p 867 note 92. 

Amount recoverable by owner or 
contractor on completlon of con¬ 
tract or subcontract see infra § 
112 . 

BIghts and remedies of surety after 
completion of contract by surety 
see infra S 286. 


Duty to complete ooutraet 

N.C.—Crouse v. Stanley, 164 S.E. 

40, 199 N.a 186. 

Asslguee of contractor 

Surety completing state improve- 
ment contract on default of con¬ 
tractor is not liable to, nor does he 
take subject to claims of, con¬ 
tractores assignee for amounts due 
on contract.—^Laskl v. State, 217 N. 
T.S. 48, 217 APP.D1V. 420. 

The only possible effect of a 
tender to complete the contract 
after ezplration of the time to com¬ 
plete the contract would be in mitl- 
gation of damages.—^Zlpkin v. In- 
vestors Syndicate, 162 P.2d 678, 80 
-U.S.APP.D.C. 302. 

No estoppei to assert defenses 

Sureties on 'a building contractor’s 
bond are not estopped to deny lia- 
bility where the contractor aban- 
doned the work because they appro- 
priated materiai he left, selling it 
and appropriating the proceeds, or 
because they requested the owner 
not to sue on the bond until they 
could see “what could be done about 
getting things in shape to' go on 
with the building," or because they 
acquired propertyof the contractores 
wlfe, under an agreement to apply it 
to the completion of the work, even 
though the sureties' acts may have 
been tortious toward the contractor. 
—School Dist. of Village of Barfleld 
V. Green, 114 S.W. 678, 134 Mo.App. 
421. 


83. La.—Klein v. Colllns, 106 So. 
120, 169 La. 704. 

Payments made by surety on con¬ 
tractores bond in completing work 
In accordance with contract did not 
affect Hability created by bond.—^U. 
S. Pidelity & Giiaranty Co. v. Zldell- 
Steinberg Co., 50 P.2d 684, 161 Or. 
638, modlfled on other grounds 51 P. 
2d 687, 161 Or. 538. 

83- La.—^BHein v. Collina, 106 So. 
120, 169 La. 704. 

84. fU.S.—XJ. S. IKdelity & Guaranty 
Co. V. Worthington & Co., C.C.A. 
Ala., 6 P.2d 602, certiorari denied 
46 S.Ct 119, 269 U.a 683, 70 L.Ed. 
424. 

25- Tex.—-W. H. Putegnat Co. v. 
Pidelity & Beposit Co. of Mary¬ 
land, Com.App., 29 S.W.2d 1004. 

26. Ky.—^Title Guaranty & Surety 
Co. V. Hay, 194 S.W. 922, 176 Ky. 
671. 

Completlou held not authorlzed 
Correspondence between contrac¬ 
tores surety and Indemnitors was 
held not to authorize the Indemni¬ 
tors to complete the work for the 
surety,—^Title Guaranty & Surety 
Co. V. Hay, 176 S.W. 957, 166 ^y. 76. 

87. S.C.—Crum v. Jenkins, 148 SA 
21. 146 S.C. 177. 

28. Ark.—^American Bondlng Go. v. 
Board of Improvement of Street 
Improvement Bist No. 82 of Hot 
Springs, 69 S.W.2d 605, 187 Ark. 
300. . 
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pensated sarety, while He is liable to the full extent I asstaned by its tenns,so or, as the rule is otherwise 
thereof,29 such liability is strictly limited to that | 


Ky.—Standard Oll Co. of New Jer- 
sey V. National «Surety Co., 29 S. 
W.2d 29, 234 Ky. 764. 

Md.—^Langre v. Board of Educatlon 
of Cecil County, to Use and Bene¬ 
fit of International Business Ma¬ 
chines Corporation, 37 A.2d 317, 
183 Md. 2S6—^Hospital for Women 
of Maryland, for Use of Bobert S. 
Green, Inc. v. U. S. Bidelity & 
Guaranty Co., 11 A.2d 467, 177 Md. 

615, 128 A-L..R. 931. 

Mo.— Corpus JtirlB quoted In State 
V. National Surety Co., 82 S.W.2d 

616, 619, 233 Mo.App. 77. 

Neb.— W. T. Rawleigrh Co. v. Smith, 
9 N.W.2d 286, 142 Neb. 627. 

N.J.— Corpus Juris aixoted 1» Boor- 
steln V. Miller, 3 A.2d 87, 91, 124 
N.J.B(i. 626. 

N.T.—Central Hanover Bank & 
Trust Co. V. National Surety Cor¬ 
poration, 296 N.Y.S. 276, 163 Misc. 
661, affirmed 295 N.Y.S. 766, 260 
App.Dlv. 762, affirmed 10 N.B.2d 
560, 274 N-Y. 679. 

Okl.— -Corpus Juris dted iu Allen v. 
Hartford Accident & Indemnity 
Co., 123 P.2d 262, 263, 190 Okl. 
313. 

Or.—Hali V. Cutler Bindery Co., 26 
P.2d 1109, 145 Or. 566. 

Pa—^Double Dollar Buildlng & Uoan 
Ass*n V. Kushln, 169 A. 39, 306 
Pa 121—New Holland Dairles v. 
Regent Dairy Products Corpora¬ 
tion, 174 A. 664, 116 PaSuper. 
87—^Pleck Brothers Co. v. Pie- 
rettl, 14 PaDist & Co. 771—Hause 
V. Smith, Com.Pl., 66 Dauph.Co. 
392—^Pennsylvania Co. for Insur- 
ances on Lives and Grantlng An- 
nulties v. Barton, Com.Pl., 69 
Montg.Co. 219. 

S.C.—^McKenzie v. Standard Acci¬ 
dent Ins. Co., 1 S.B.2d 602, 189 
S.C. 476. 

Tex.—American Surety Co. of New 
York V. AxteU Co., 36 S.W.2d 716, 
120 Tex. 166, answers conformed 
to, Clv.App., 38 S.W.2d 1110— Cor¬ 
pus Juris <i,uoted iu Draper v. Bob- 
inson, Civ.App., 106 S.W.2d 825, 
829, modifled on other grounds 
Robinson v. Draper, 127 S.W.2d 
181, 133 Tex. 280. 

Vt.—^Vermont-People’s Nat. Bank v. 
Robbins' Bstate, 166 A, 6, 106 Vt. 
283. 

Wash.—^Lockit Cap Co. v. Globe 
Mfg. Co., 290 P. 813, 158 Wash. 
183. 

W.Va—^Lawhead v. Doddridge Coun¬ 
ty Bank, 194 S.E. 79, 119 W.Va 
467. 

Wis.—Gumz V. U. S. Pidelity & 
Guaranty Co., 245 N.W. 82, 209 
Wis. 408. 

50 C.J. p 72 note 90. 

Stmllar statexneuts of rule 

(1) A surety^s liability is always 

measured by the express terms of 


his covenant, the obllgations of his 
Principal as deflned by the state 
statutes, and the conditions of the 
bond.—Tucker v. Brown, 160 P.2d 
604, 20 Wash.2d 740. 

(2) Liability of bondsman Is 
measured by his covenant, condition, 
and statutes relating to bond and to 
duties of Principal.—Swanberg v. 
National Surety Co., 283 P. 761, 86 
Mont. 340. 

Xh.valid supplemental ooutract be- 
tween parties did not change lia¬ 
bility of surety on origlnal contract. 
—^American Prult Growers v. Haw- 
klnson, 106 S.W.2d 664, 21 Tenn.App. 
127. 

Statutory bond 

(1) Scope of surety^s obllgatlon 
under statutory bond is prescribed 
by statute in compllance wlth whlch 
bond is given and by language em- 
ployed in bond deflning obllgation.— 
Home Indemnity Co. v. State of Mls- 
sourl, C.C.A.MO., 78 F.2d 391. 

(2) Scope of surety*s undertaking 
is measured by bond and statutes 
applicable when it is executed, and 
there can be no expanslon of scope 
of undertaking by subseoLuent statu¬ 
tory changes.—^Hochevar v. Mary¬ 
land Casualty Co., C.C.A.Ohio, 114 
F.2d 948. 

Conslderation 

The liability of a surety is not 
afCected by the fact that the con¬ 
slderation for the contract may take 
one of several forms, or that it may 
or may not be recited in the instru- 
ment.—J. B. Watkins Co. v. Beyer, 
233 N.W. 442, 203 Wis. 397, 71 A. 
L.R. 1268. 

Wadver by creditor 

(1) With respect to liability of 
surety, owner may waive contract 
requiring changes to be authorized 
in wrltlng.—Massachusetts Bonding 
& Insurance Co. v. Lentz, 9 P.2d 408, 
40 Ariz. 46. 

(2) Obligee of bond for comple- 

tion of buildlng was entitled to rely 
on provision that only written walv- 
er or release of any default or omis- 
slon of Principal should be binding. 
—^Prudence Co. v. Fidelity & Deposit 
Co. of Maryland, C.C.A.N.Y., 77 P.2d 
834, modifled on other grounds 66 
S.Ct. 387. 297 U.S. 198, 80 L.Ed. 681, 
motion denied 56 S.Ct. 679, amended 
66 S.Ct 936, 298 U.S. 642, 80 L.Ed. 
1374. ♦ 

(3) Provision in bond for comple- 
tlon of buildlng that only written 
waiver or release of any default or 
omisslon of Principal should be bind¬ 
ing on obligee could be waived by 
parol agreement of offlcer havlng 
authority to bind obligee.—^Prudence 
Co. V. tPldellty & Deposit Co. of 
Maryland, supra. 


29. Mo.—Corpus Juris quoted ia 
State V. National Surety Co., 82 
S.W.2d 616, 619, 233 Mo.App. 77. 

Tex.—Corpus Juris guoted iu Draper 
V. Boblnson, Civ.App., 106 S.W.2d 
826, 829, modifled on other grounds 
Boblnson v. Draper, 127 S.'W.2d 
181, 133 Tex. 280. 

60 C.J. p 72 note 92. 

Statutory boud 

(1) Where bond Is by its terms 
more comprehensive than required 
by statute, surety is liable to full 
extent of bond.—^Zele v. Industrial 
•Commission of Utah, 128 P.2d 761 
102 Utah 164. 

(2) On the other hand, Burety*8 
liability under statutory bond has 
been held to be measured by statute 
requiring bond, and additions to 
bond not required by statute are 
void and may be treated aa sur- 
plusage.—State ex rei. Dyer v. Fran¬ 
cis, 64 P.2d 297, 162 Or. 448. 

Surety ou lease 

Surety boud conditioned on les- 
see*s taking possesslon and estab- 
lishlng regular business as provided 
in lease covered not only failure to 
take possesslon, but also failure to 

pay rent, taxes and Insurance._ 

American «Surety Co. of New York 
V. Hutchlnson, •C.C.A.Tex, 63 P.2d 
536. 

30. U.S.—U. S. Fidelity & Guaranty 
Co. V. City of Cleveland, C.C.A 
Ohio, 88 F.2d 916—^Massachusetts 
Bonding & Insurance Co. v. U. 8^ 
C.C.A.Wis., 54 P.2d 1039. 

Ark.—^New Amsterdam Casualty Co. 
V. Detrolt Fidelity & Surety Co., 
68 S.W.2d 418, 187 Ark. 97. 

Cal.—^Brock v. Fidelity & Deposit 
Co. of Maryland, 76 P.2d 605, 16 
Cal.2d 612—Sparks v. Buckner, 67 
P.2d 1396, 14 Cal.App.2d 213— 

Goatman v. Pacific Beady-Cut 
Homes, 297 P. 68, 112 Cal.App. 397. 
Ind.—Sparta State Bank v. Myers, 
177 N.E. 268, 202 Ind. 663—Chio 
Oll Co. V. Fidelity & Deposit Co. 
of Maryland, 42 N.B.2d 406, 112 
Ind.App. 462—^Peters v. Bechdolt 
192 N.B. 116, 100 Ind.App. 396. 
Kan.—Stull v. Allen, 193 P.2d 207, 
165 Han. 202. 

Md.—^Art Piate Glass & Mirror Corp. 
V. Fidelity Const. Corp., 69 A2d 
808—^Mayor and Council of City of 
Baltimore, for Use of Lehlgh 
Structura! Steel Co., v. Maryland 
Casualty Co., 190 A. 260, 171 Md. 
667, 111 A.L.R. 306. 

Mass.—^Eastern Tire Co. v. Witter, 
183 N.E. 894, 281 Mass. 523. 

Mlss.—^National Union Fre Ins. Co. 
V. Currle, 178 So. 104, 180 Misa 
711. 

Mo.—City of St. Louis v. Maryland 
Casualty Co., App., 122 S.W.2d 20 
—Corpus Juris quoted in State v. 
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stated, a surety is not held beyond the tenns,^! ty has the right to stand on the striet,or pre- 
or the striet,33 or the preeise,33 or the clear,34 or eise,37 or the very33 terms of his contract, and 
the expressas terms of his eontract; and the sure- 


Natlonal Surety Co., 82 S-'W'.2d 

616, 619, 233 Mo.App. 77—City of 
St. Joseph ex rei. Consolidated 
Stone Co. v. Pfeiffer Stone Co., 26 
S.W.2d 1018, 224 Mo.App. 896. 
Neb.—W T. Hawleigh Co. v. Smith, 

9 N.W.2d 286, 142 Neb. 527. 

N.H.—^Lavig^ie v. Lavigne, 176 A. 
282, 87 NJHL 223. 

K.J.—Corpus Jnrls aaoted in Boor- 
stein V, Miller, 3 A.2d 87, 91, 124 
526. 

Ohio.—State ex rei. Herbert v. In- 
land Bonding Co., App., 46 N.E.2d 
623, reversed on otber grounds 51 
N*.B.2d 710, 142 Ohio -St. 189. 

Okl.—Whale v. Rice, 49 P.2d 737, 173 
Okl. 530—^Upsher v. Hooker, 300 
P. 799, 160 Okl. 76. 

Pa.—^Mechanies' Trust Co. v. Pidel- 
ity & Casualty Co. of New York, 
156 A. 146, 304 Pa. 526—Allen tB^iel 
Co. V. Rice Coal Co., Com.Pl., 43 
L,ack.Jur. 231. 

S.C.—^Tongue v. National Surety 
Corporation, 3 S.£.2d 198, 190 S.C. 
421—^McRenzie v. Standard Acci¬ 
dent Ins. Co., 1 SJB!.2d 502, 189 S. 
C. 476—National Loan & Ex- 
change Bank of Greenwood y. 
Gustafson, 154 S.E. 167, 157 S.C. 
221 . 

Tenn.—State ex rei. McCormack v. 
National Bond & Mortgage Oo., 
168 S.*W’.2d 488, 26 Tenn.App. 125. 
Tex.—Corpus Juris guoted In Draper 
▼. Robinson, Civ.App., 106 S.W.2d 
825, 829, modlfied on other grounds 
Robinson y. Draper, 127 S.W.2d 
181, 133 Tex. 280. 

Wls.—0’Neill ▼. Maryland Casualty 
Co. of Baltlmore, Md., 800 N.W. 
167, 238 Wls. 529. 

50 C.J. p 72 note 93. 

Aots of Principal 

(1) A surety*s Uability is strictis¬ 
simi juris and is not to be enlarged 
by acts of its Principal wlthout its 
assent.—^Indemnlty Ins. Co. of North 
America v. Fiarkas, 76 N.T.S.2d 426, 
191 Misc. 424, reversed on other 
grounds 89 N.T.S.2d 741, 196 Misc. 
554. 

(2) Addltlonal llablllty not shown 
by contract of surety on bond to 
have been within reasonable contem- 
plation of parties when it was made 
cannot be imposed on him by sub- 
seQuent actlon of obllgee or Prin¬ 
cipal in bond.—^In re Revocation of 
Retail Malt Llauor License, 200 A. 
313, 131 Pa.Super. 330. 

31- XJ.S,—^Thompson v. U. S. Eldel- 
ity & Guaranty Co., D.C.Idalio, 3 
F.Supp. 766. 

Fla.—^Fidelity & Deposit Co. of 
Maryland v. Sholtz for TTse of Du- 
val County, 168 So. 25. 123 Fla. 
837. 

Ga.—^W. T. Rawlelgh Co. v. Over- 


street, 32 S.B.2d 674, 71 Ga.App. r 
873. 

Mo.—State ex rei. Southern Surety 
Co. of New York v. Haid, 49 S.W. 
2d 41, 329 Mo. 1220—Corpus Juris 
guoted In State v. National Sure¬ 
ty Co., 82 S.W.2d 616, 619, 233 Mo. 
App. 77. 

N.J.—Co3in?tL8 Jnris quoted in Boor- 
steln V. Miller, 3 A2d 87, 91, 124 
N.J.Ed. 626. 

Ohio.—State ex rei. Herbert v. In- 
land Bonding Co., App., 46 N.E.2d 
623, reversed on other grounds 61 
N.E.2d 710, 142 Ohio St. 189. 
Okl.-T-Bckles v. Busey. 132 P.2d 344, 
191 Okl. 644—Corpus Juris dted 
in Allen v. Hartford Accident & 
Indemnity Co., 123 P.2d 262, 253, 
190 Okl. 313. 

Pa-—Spring Garden Buildlng & 
Loan Ass’n v. Rhodes, 190 A 530, 
126 Pa.Super. 102. 

Tex-—Corpus Juris q.uoted in Draper 

V. Robinson. Clv.App., 106 S.W.2d 
825, 829, modified on other grrounds 
Robinson v. Draper, 127 S.W.2d 
181. 133 Tex. 280. 

60 C.J. p 72 note 94. 

32. Mo.—Corpus Juris ai^oted in 
State V. National Surety Co., 82 S. 

W. 2d 616, 619, 233 Mo-App. 77. 

N.J.—Corpus Juris g.uoted in Boor- 

stein V. MUler, 3 A2d 87, 91, 124 
N.J.Ea. 626. 

W.Va.—^Lawhead v. Doddridge Coun¬ 
ty Bank, 194 S.E. 79, 119 W.Va. 
467. 

50 C.J. p 72 note 95. 

33. Cal.—Sparks v. Buckner, 67 P. 
2d 1396, 14 Cal.App.2d 213. 

Mo.—Corpus Juris guoted in State 
V. National Surety Co., 82 S.W.2d 
616, 619, 233 Mo.App. 77. 

Neb.—W. T, Rawleigh Co. v. Smith, 
9 N.W.2d 286, 142 Neb. 627. 

N.J.—Corpus Juris guoted in Boor- 
stein V. Miller, 3 A2d 87, 91, 124 
N.J.Ea. 626. 

N.Y.—Gutner v, Success Magazine 
Corporation, 242 N.T.S. 682, 136 
Misc. 253. 

Tex.—^Mingus v. Employers’ Llabil- 
ity Assur. Co., ComApp., 66 S.W. 
2d 292. 

50 C.J. p 73 note 96. 

34. lowa.—Conley v. Jamison, 219 
N.W. 485. 206 lowa 1326, 69 AL.R. 
835. 

Mo.—Corpus Juris quoted in State 
V. National Surety Co., 82 S.W.2d 
616, 619, 233 Mo.App. 77. 

N.J.—Corpus Juris guoted in Boor- 
stein V. Miller, 3 A2d 87, 91, 124 
N.J.Ea. 526. 

35. TT-S.—^Union Indemnity Co. v. 
Lang, aCACaL, 71 F.2d 901. 

Cal.—State Athletic Commission of 
California v. Massachusetts Bond¬ 
ing & Insurance Co., 117 P.2d 80, 
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46 Cal.App.2a 839—City of Los 
Angeles v. Hoppenyan*s, Inc., 47 
P.2d 293, 8 CaI.App.2d 138—Mur- 
phy V. Hellman Commerclal Trust 
& Savings Bank, 185 P. 485, 43 
Cal.App. 679. 

111.—-Wright V, Loring, 184 N.B. 865, 
361 111. 684—Corn Belt Bank v. 
Maryland Casualty Co., 281 111. 
App. 387—^Buttas v. Juddson Ho- 
tel Co., 256 IlLApp. 306. 

Miss.—^National Union Pire Ins. Co. 
V. Currie, 178 So. 104, 180 Miss. 
711. 

Mo.—Corpus Juris q.uoted in State 
V. National Surety Co., 82 S.W.2d 
616, 619, 233 MoApp. 77. 

N.J.—Corpus Juris quoted in Boor- 
stein V. Miller, 3 A2d 87, 91, 124 
N.J.Bq. 526. 

N.D.—^Rosedal v. Harding, 252 N.W. 
884, 64 N.D. 431. 

50 C.J. p 73 note 98. 

36. Mo.—Corpus Juris atioted in 
State v. National Surety Co., 82 
S.W.2d 616, 619, 233 Mo.App. 77. 

N.J.—Corpus Juris q.uoted in Boor- 
stein V. Miller. 3 A2d 87, 91, 124 
N.J.Ea. 626. 

N.D.—State v. Padgett. 209 N.W. 
388, 64 N.D. 211. 

Wash.—Grand Lodge of Scandi- 
navian Praternlty of America, 
Dlst. No. 7, V. U. S. Pldellty & 
Guaranty Co., 98 P.2d 971, 2 Wash. 
2d 661. 

Wls.—Donkle v. MUem, 59 N.W. 686, 
88 Wis. 33. 

50 C.J. P 73 note 99. 

37. Ala.—Mackay v. Dodge, 5 Ala. 
388. 

Mo.— Corpus Juris quoted in State 
V. National Surety Co., 82 S.W.2d 
616, 619, 233 Mo.App. 77. 

Mont.—Swanberg v. National Surety 
Co.,,283 P. 761, 86 Mont. 340. 

N.J.—Corpus Juris quoted in Boor- 
stein V. Miller, S A2d 87, 91, 124 
N.J.B<x. 626. 

38. Ala.—Anderson v. Bellinger, 6 
So. 82, 87 Ala 334, 13 Am.S.R. 46, 
4 L.RA^ 680. 

Cal.—^People’a Nat. Bank v. South¬ 
ern Surety Co., 288 P. 827, 105 Cal. 
App. 731. 

Ind.—Ohio Oil Co. v. Fldelity & De¬ 
posit Oo. of Maryland, 42 N.E.2d 
406, 112 IndApp. 452. 

lowa—^Independent Dist. of Mason 
City of Relchard, 50 lowa 98. 

La—'Basso v. Export Warrant Co„ 
193 So. 654, 194 La 303—Shreve- 
port Laundries v. Sherman, App., 
7 So.2d 433. 

Md.—^Art Piate Glass & Mirror Corp. 
V. Fidellty Const. Corp., 69 A2d 
808. 

Misa—National Union TTire Ins. Co. 
V. Currie, 178 So, 104, 180 MIsa 
711. 
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to rely on the striet letter thereof.39 He will, 
however, be chargeable with notice of the terms 
of the instrument whidh he iindertakes to secure^® 

Sureties for one person are not liable for an as- 
sociation of several persons of which such indi- 
vidual is a inember,^^ or a firm including such per- 
son;42 and, conversely, sureties for several are not 
liable for an individual.^s The liability of a sure- 
ty for one or more principals does not extend to 
acts performed by such principals jointly with oth- 
ers,**^ Where a statute provides that a bond or 
undertaking in actions or special proceedings shall 
continue in force after a change or addition of par¬ 
ties, its effect is merely to preserve unimpaired 
the liability in favor of the party for whom the 
undertaking was originally given, and not to in¬ 


clude the party substituted or added.^5 

The surety on a building or construction con- 
tract is bound only in the manner and to the ex- 
tent provided in the obligation,^6 and the principal 
cannot by his acts bind the surety beyond the ob- 

ligations assumed>7 

§ 92. Liability of Principal as Measure of 
Suret/s Liability 

In the absence of limitations or restrlctlons contalned 
In the contract, the liability of the surety Is coextensive 
with that of the principal. 

In the absence of limitations or restrictions con- 
tained in the contract, the liability of the surely is 
coextensiv.e with that of the principales While it 
has been said that the liability of the surety can 


Mo.—Coirpii8 Jtixls auoted in State 
V. National Surety Co., 82 S.W.2d 
616, 619, 233 Mo.App. 77. 

N.J.—Corpus JnrlB giuoted In Boor- 
stein V. Miller, 3 A.2d 87, 91, 124 
N.J.Bq. 626. 

N.M.--Monte Rico Mlll & Min. Co. v. 
IT. S. FIdellty & Quaranty Co^, 6 
P,2d 196, 36 N.M. 616, certiorari 
denied 52 S.Ct. 496, 286 U.S. 544. 
76 L.Ed. 1281. 

Ohlo.—Sturgres v. Williams, 9 Ohlo 
St 443, 76 AulD. 473. 

Okl.—WBale v. Rice, 49 P.2d 737, 
173 Okl. 630. 

Pa.—Springr Garden Building & Loan 
Ass*n T. Rjbodes, 190 A. 530, 126 
Pa.Super. 102. 

60 C.J. p 73 note 2. 

Ulaliillty for frand of principal 
In flxing surety*s liability for 
principales fraud, as long as surety 
keeps aloof from conduct of trust 
falthfol administratlon of which 
surety guarantees, and seeks no per- 
sonal proflt iie may stand on terms 
of his bond and, if he participates 
in fraud, he may become ecLually li¬ 
able with the Principal.—Cone v. 
Benjamin, 8 So.2d 476, 150 Fla. 419. 

39. Ala.—Carroll v. Btanahan, 130 
So. 197, 221 Ala. 553. 

Mo.—Globe American Corporation v. 
Miller, 131 S.W.2d 340, 234 Mo. 
App. 253—Corpus Juris Quoted in 
State V. National Surety Oo., 82 
S.W.2d 616. 619, 233 MoApp. 77. 
N.J.—Corpus Juris QLiwted in Boor- 
steln V. Miller, 3 A.2d 87, 91, 124 
N,J.Bq. 526. 

Tex.—^B^rst State Bank of Temple 
V. Metropolitan Casualty Ins. Co. 
of New York, 79 S.W.2d 835, 125 
Tex. 113, 98 A.IjlR. 1256. 

50 C. J. P 78 note 3. 

40. U.S.—American Surety Co. of 
NeT^ York v. Hutchinson, C.C.A 
Tex., 63 F.2d 536. 

4L Tex.—Corpus Juris quoted in 
I>raper v. Robinson, CivA.pp., 106 
S.WJId 825, 829, modifled on other 


grounds Robinson v. Draper, 127 
S.W.2d 181, 133 Tex. 280. 

50 C.J. p 73 note 4. 

42. Tex.—Corpus Juris quoted in 
Draper v. Robinson, Civ.App., 106 
S.W.2d 825, 829, modifled on other 
grounds Robinson v. Draper, 127 
S.W.2d 181, 133 Tex. 280. 

50 C.J. p 73 note 5. 

43. Mo.—State v. Boon, 44 Mo. 264. 

50 C.J. p 73 note 6. 

44. Minn.—^Trovatten v. Minea, 7 
N.W.2d 390, 213 Minn. 644, 144 A. 
L.R. 1263. 

45. N.Y.—^Pontiae First Commerclal 
Bank v. Valentine. 139 N.Y.S. 
1037, 166 App.Dlv. 91, affirmed 102 
N.B. 644, 209 N.Y. 146, AnnXJas. 
1913D 1104. 

Tex.—Corpus Juris qnoted in Draper 
V. Robinson, Civ.App., 106 S.W.2d 
826, 829, modifled on other 

grounds - Robinson v. Draper, 127 
S.W.2d 181, 133 Tex. 280. 

46. U.S.—Bquitable Trust Co, v, 
JEtna Indemnity Co., ac.Pa., 168 
F. 433. 

111.—Philippe V. Curran, 218 Ill.App. 
617. 

lowa.—^Lamson v. Maryland CasuaJ- 
ty Co., 194 N.W. 70, 196 lowa 1186. 

N.J.—^Meyer v. Standard Accident 
Ins, Co., 177 A. 266, 114 N.J.Law 
483. 

N.Y.— K. 1 n n e y v. Massachusetts 
Bonding & Ins. Co., 176 N.Y.S. 398, 
modifled on other grounds 206 N. 
Y.S. 163, 210 App.DIv. 286. 

Tex—General Bonding &, Casualty 
Ins. Co. V. MeCurdy, Civ.App., 183 
S.W. 796—Bell v. Campbell, Civ. 
App., 143 S.W. 953. 

Utah.—Corporation of President of 
Church of Jesus Christ of Latter- 
Day Saints v. Hartford Accident 
& Indemnity Co., 95 P.2d 786, 98 
Utah 297. 

9 C.J. p 866 note 69. 

Amount recoverable by owner from 
surety in completlng contract see 
infra i 112. 


Liability to laborers and material- 
men see Mechanica' Llens 5 259. 
Special gnarauty 

Where a building contractor’B 
bond contalned no words of limita- 
tion Indicating that the surety de- 
pended on the falthfulness of the 
obllgee or reposed any trust in him, 
but expressly recited that the Prin¬ 
cipal and the obligee had entered 
into a wrltten contract by which 
the former agreed to construet the 
building in question for plalntiff, 
the bond dld not import a special 
guaranty,—Wing Bostwicfc Co. v. 
U. S. Fldellty & Guaranty Co., aa 
N.Y., 160 F. 672. 

Bepalr aad oonstruotion bonds dis- 
tiBgulBhed 

Liability under bond condltioned 
on perf ormance * of contract is fore- 
closed by good-falth conclusion and 
agreement that work has been done 
as per speciflcatlons, while under 
guarantee of completed work for 
given period liability attaches for 
mistakes, overslghts, and fraud in 
orlginal acceptance, and for hidden 
and future developing defects.— 
Sioux City v. Western Asphalt Corpo¬ 
ration, 268 N.W. 696, reheard 271 N. 
W. 624, 223 lowa 279, 109 A-L.R. 608- 
Boxids of subcoutractors 
Colo.—Gardner Bros. & Glenn Const 
Co. V. American Surety Co. of New 
York, 37 P.2d 384, 95 Colo. 456. 
Md.—Trim^unt Dredging Co., for 
Use of Brown db Hoolf, v. CT, S. 
Fidellty & Guaranty Co., 171 A 
700, 166 Md. 556. 

Pa.—W. H. Hoffman Co. v. Tltle 
Guaranty & Surety Co., 99 A 414, 
266 Pa. 112. 

Tex.—^McGregor & Henger v. Bsca- 
Jeda, Clv.App., 216 S.W. 398. 

47. Mo.—Inmfl.n. v. Nolan, APP., 288 
S.W. 1007. 

48. U.S.—American Surety Co. v. 
Wheeling Structura! Steel Co., C. 
C.AW.Va., 114 F.2d 237—National 
Surety Co. of Ne\y York v. Ulmen, 
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in no event exceed the liability of the principal,^® 
under some circumstances the principal and sure- 
ties may be answerable for different amounts.50 
A surety may limit the amount of his liability^i 
where the intention to do so is apparent on the face 
of the contract,52 and, where his agreement is to 
be responsible for a certain amount, he cannot be 


held for amounts in excess of it.®* 

§ 93. Limitation by Penalty of Bond 

Ordinarily a surety on a bond Is not llable beyond 
the penalty named therein. 

Ordinarily a surety on a bond is not liable be¬ 
yond the penalty named therein.®^ The applica- 


C.C.A.Moiit., 68 F.2d 330, certiorari 
denled Ulmen v. National Surety 
Co. of New York, 64 S.Ct. 629, 292 
XJ.S. 624, 78 L-Bd. 1479~City of 
East Clevelajid v. Pidelity & De- 
poslt Co. of Maryland, D.C.OI 1 I 0 , 5 
F.SUPP. 212. 

Cal.—State Athletlc Commisslon of 
California v. Massachusetts Bond- 
ingr & Insurance Co., 117 P.2d 76, 
46 Cal.App.2d 823. 

Del.—Corpns JUrls dted Ia. W. T. 
Rawleigh Co. v. Warrington, 199 
A. 666, 668, 9 W.W.Harr. 366. 

Fla.—Cone r. Benjamin, 8 So.2d 476, 
150 Fla. 419. 

Ga.—J. R. Watkins Co. v. Brewer, 36 
S.E.2d 442, 73 Ga.App. 331. 

Hawaii.—Terrltory v. Paciflc Coast 
Casualty Co., 22 Hawaii 446. 

111.—Turk V. TJ. S. Fidelity & Guar- 
anty Co., 197 N.B. 766, 361 111. 206. 

lowa—^Benson v. Alleman, 263 N.W. 
306, 220 lowa 731. 

La—^Anders v. J. L,. Evans & Co., 
App., 187 So. 109. 

Mo.—State ex rei. and to ITse of 
Scarborough v. Earley, App., 219 
S.W.2d 879. 

Mont—^Melnecke v. McFarland, 206 
P.2d 1012—Annala v. McLeod, 206 
P.2d 811—^Federal Surety Co. v. 
Basln Const. Co., 6 P.2d 776, 91 
Mont. 114. 

N.BL—Lavlgne v. Lavlgne, 176 A. 
282, 87 N.H. 223. 

N.Y.—^In re Century Indemnlty Co., 
7 N.T.S.2d 7, 169 Misc. 61, re- 
versed without oplnion Applica¬ 
tion of U. S., 11 N.YjS.2d 263, 266 
App.Div. 974, aiSrmed 26 N.B.2d 
383, 282 N.Y. 96. 

N.C.—Cbozen Confections v. John¬ 
son, 11 S.E.2d 472, 218 N.C. 600— 
State V. TJ. S. Guarantee Co., 178 
S.H. 660, 207 N.C. 726. 

Ohio.—Myles v. Meineke, 78 N.B.2d 
917, 82 Ohlo App. 126. 

Okl.—Corpus Jnxls dte^ la Allen v. | 
Hartford Accident & Indemnlty 
Co., 123 P.2d 262, 263. 190 Okl. 313 
—^U. S. Fidelity & Guaranty Co. v. 
Kem. 62 P.2d 1173, 178 Okl. 370. 

Pa.—McShaln v. Indemnlty Ins. Co. 
of North America^ 12 A.2d 69, 338 
Pa. 113—Stewart v. National 
Surety Co., 17 Pa.Dist.&Co. 463— 
Commonwealth v. Fidelity & Cas¬ 
ualty Co. of New York, 17 Pa.Dist. 
& Co. 102. 

Tex.—Glrard Flre &. Marine Ins. Co. 
V. Koenlgsbergr, Civ.App., 65 S.W. 
2d 783. 

—C. S. Liuck & Sons v. Boat- 
wrlght, 162 S.B. 63, 157 Va. 490. 


Wash.—^Tucker v. Brown, 150 P.2d 
604, 20 Wash.2d 740. 

W.Va,—Town of Clendenln ex rei. 
Flelds V. Ledsome, 40 S.B.2d 849, 
129 W.Va. 388. 

Wis.—^Klatte v. Franklln State Bank, 
248 N.W. 168, 211 Wis. 613, re- 
hearing’ denied and modlUed on 
other grounds 249 N.W. 72, 211 
Wis. 613. 

50 C.J. p 74 note 11. 

Stixety boad held aot to aaaead orlcr- 
inal coatraot 

Provision in performance bond 
that any amendment of contract, in- 
cludlngr failure of buyer to exercise 
any rights thereunder, should not 
release principal and surety from li¬ 
ability, meant that if buyer and 
seller by agreement amended con¬ 
tract, or if seller led buyer to be- 
lieve that seller had walved his 
rights under section of cbntract de- 
flning buyer's remedy for defective 
materlaJs, surety should be liable 
under bond, and surety's liability on 
the bond was stili measured by the 
princlpal's rights and obllgatlons 
under the contract as originali y 
executed.—^De Witt v. Itasca-Man- 
trap Co-op. Electrical Ass'n, 10 N.W. 
2d 716, 216 Mlnn. 661. 

Snretles oa boad glvea to gnaraa- 
tee exeoatlon of ooatxaot accordlng 
to Its terms become parties to that 
contract the same as though they 
had actually made and executed the 
contract itself.—W. P. Fuller & Co. 
V, Alturas School Dist., 163 P. 743, 
28 Cal.App. 609. 

Bnlldiag ' aad coa str a otl oa ooatracts 

(1) Liability of contractor is 
measure of surety^s liability. 

U.S.—Smith Engineerlng Co. v. 
Rlce, C.C.A.Mont., 102 P.2d 492, 
certiorari denied Hice v. Smith 
Bnglneering Co., 69 S.Ct. 1034, two 
cases, 307 U.S. 637, 83 L.Bd. 1519, 
rehearing denied 60 S.Ot 68, two 
cases, 308 TJ.S. 632, 84 L.Ed. 627— 
Modern Brokerage Corporation v. 
Maasachusetts Bondlng & Insur¬ 
ance Co., D.C.N.Y., 54 F.Supp. 939, 
opinion adhered to 56 F.Supp. 696. 
Ala.—^HuntsvlUe Blks* Club v. Gar- 
rlty-Hahn Bldg. Co., 67 So. 760, 
176 Ala. 128. 

Cal.—Atowlch V. Zimmer, 26 P.2d 6, 
218 Cal. 763. 

Del.—^Board of Public Bducation in 
Wilmington v. .^tna Casualty & 
Surety Cq., 162 A- 600, 4 W.W. 
Harr., 3^5. 

(2) Liability of subcontractor is 


measure of his surety's liability.— 
Thomas Haverty Co. v. Pacific In- 
demnity Co., 11 P.2d 864, 216 Cal. 
655. 

Coxoaker of negotiable note, who 
signed as surety, was entltled to 
benefit of extension of time in which 
to pay indebtedness obtalned by 
maker under bankruptcy act, since 
obllgations of a surety are coexten- 
sive wlth those of a principal, not- 
withstanding discharge in bankrupt¬ 
cy of a Principal would not relieve 
the surety.—^Benson v. Alleman, 263 
N.W. 305, 220 lowa 731. 

49. lowa.—Watkins Medical Co. v. 
Moss, 141 N.W. 497. 160 lowa 244. 

60 C.J. p 74 note 12. 

50. Mo.—^Butler County School Dist. 
No. 37 V. .ffitna Accident & Liabil¬ 
ity Co., App., 234 'S.W. 1017. 

60 C.J. p 74 note 13. 

Jolnt and several bond 
ni.—^People V. Wirkus' Estate, 266 
HLApp. 248. 

51. Mass.—Town of Belmont v. 
Trenholm, 19 N.B.2d 9, 302 Mass. 
216. 

Pa.—City of Philadelphia v. Toner, 
68 Pa.Dlst. & Co. 280. 

60 C.J. p 74 note 14. 

53. Mlch.—^Maryland Casualty Co. 
V. Moon, 203 N.W. 886, 231 Mlch. 
66 . 

60 aj. p 74 note 16. 

53. N.Y.—Agawam Bank v. Strever, 
16 Barb. 82. 

60 C.J. p 74 note 16. 

54. U.-S.—^Maryland Casualty Co. v. 
AJford; C.CJ^.Okl., 111 F.2d 388, 
certiorari denied Maryland Casual¬ 
ty Co. V. Alford, 61 S.Ct. 27, two 
cases, 311 U.S. 668, 86 L.Ed. 429— 
Massachusetts Bondlng & Insur¬ 
ance Co. V. U. S., C.C.A.Cal., 97 
F.2d 879—Chicago Bondlng, etc., 
Co. V. Augusta-Savannah Nav. Co., 
ni., 260 F. 616, 162 C.C.A. 632, cer¬ 
tiorari denied 38 S.Ct. 428, 247 U. 
S. 609, 62 L.Ed. 1241. 

Cal.—^Kane v. Mendenhall, 66 P.2d 
498, 6 Cal.2d 749. 

Fla.—^Fidelity & Deposit Co. of 
Maryland v. Sholtz for Use of Du- 
val County, 168 So. 25, 123 Fla- 
837. 

La-—Klein v. J. D. & J. M. Collins, 
106 So. 120, 169 La. 704—McCoy v. 
Marsh, 6 La.App. 606. 

Md.—^^Itna Indemnlty Co. v. Balti- 
more, S. P. & C. Ry. Co., 84 A. 166, 
117 Md. 623. 

Neb.—O^Shea v. North American Ho- 
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tion of this doctrine to the matter o£ interest, costs, 
and attorney^s fees is discussed infra §§ 113-llS. 
If the amount of the penalty is insufficient to satisfy 
ali claims, it should be apportioned.®® The rule 
applies to sureties who have bound themselves sev- 
erally for certain amonnts.^® Sureties, although 
not liable beyond the penalty as to some persons, 
may be liable beyond it as to others, if the bond 
so provides.57 

Where a bond is furnished under a statute pro- 
viding that any person who may be damaged by 
the wrongful act of the principal shall have a right 
of recovery on the bond for ali damages not ex- 
ceeding a designated sum, or under a statute con- 
taining similar provisions, it has been held that the 
aggregate recovery of several claimants cannot ex- 
ceed the penalty thereof.®^ In at least one juris- 
diction, however, where a bond has been furnished 
under such a statute, and there are several claim¬ 
ants against the surety, it has been held that each 
claimant may recover to the full extent of the 
bond, although the combined recovery may exceed 
the penalty named in the bond, ^ 9 and notwithstand- 
ing a provision in the bond that the total liability 


72 C.J.S. 

of the surety should not exceed the statutory 
amount.®® 

§ 94. Conditions of Liability in General 

Since sl 8urety’s liability Is measured by the terme 
of his contract, his liability will be measured by the con¬ 
ditions stated in the bond. 

Since a suret/s liability is measured by the 
terms of his contract, his liability will be measured 
by the conditions stated in the bond.®i The surety 
is not liable for the breach of conditions. the per- 
formance of which he has not secured,®^ even 
though thereby the obligation secured is released.®3 
If the surety has indicated the manner in which 
the indebtedness for which he has undertaken to 
become liable shall be incurred, he is not liable for 
indebtedness incurred in another way.®^ 

§ 95. Breach by Principal 

On breach by the principal of the contract or condi- 
tlon secured, the surety is liable. 

On breach by the principal of the contract or 
condition secured, the surety is liable,®® and a 


tel Co., 191 N.W. 321. 109 Neb. 
317. 

N.C.—State v. TJ. S. Guarantee Co., 
178 S.B. 550. 207 N-.C. 726. 

N.D.—^Rosedal v. Harding. 262 N.W. 
884. 64 N.D. 431. 

Or.— Corpus J'Qrl8 cited. in U. S. Fi- 
delity & Guaxanty Co. v. Zidell- 
Steinberg Co.. 60 P.2d 584. 691, 161 
Or. 538, motion to modlfy decision 
and order grranted on other 
gronnds 61 P.2d 687. 151 Or. 638— 
New Amsterdam Casualty Co. v. 
Hyde, 34 P.2d 930, 148 Or. 229, re- 
hearing denled 35 P.2d 980, 148 Or. 
229. 

S.C.— Corpiu Juris OLUOted in Brown 
V. National Surety Corp. of N. T., 
36 S.E.2d €88. 590, 207 S.C. 462. 
Tenn.—^National Union Fire Ins. Co. 

V. Winn, 3 Tenn.App. 60. 

50 aJ. p 74 note 22. 

55. Or.—New Amsterdam Casualty 
Co. V. Hyde, 34 P.2d 930, 148 Or. 
229, rehearinsr denied 35 P.2d 980. 
148 Or. 229. 

S.C.— Corpus Juris gnoted In Brown 
V. National Surety Corp. of N. T., 
36 S.E.2d 588, 590, 207 S.C. 462. 

50 C.J. p 75 note 26. 

56- Lia.—^Marcy v. Praeger, 34 La. 
Ann. 54—^Dougherty v. Peters, 2 
Kob. 537. 

57- U.S.—U. S. V. Rundle, Wash., 
100 P. 400, 40 C.CJ^- 460. 

Wash.—Grifflth v. Rundle. 63 P. 199. 
23 Wash. 463, 65 L.R,A. 381. 

58. Cal.—Coast Surety Corp. v. 
White. 67 P,2d 961, 14 Cal.App.2d i 


35—Wigglns V. Pacific Indemnity 
Co., 26 P.2d 898, 134 Cal.APP. 328. 
lowa.—^Witter v. Massachusetts 
Bonding & Insurance Co., 247 N.W. 
831, 216 lowa 1322, 89 A.L.R. 1065. 
59. Wash.—.Paulsell v. Peters, 116 
P.2d 708, 9 Wash.2d 599—Commer- 
clal State Bank v. Palxnerton- 
Moore Grain Co.. 277 P. 389, 152 
Wash. 89—^Nelson v. Pacific Coast 
Casualty Co., 164 P. 694, 96 Wash. 
43—Salo V. Pacific Coast Casualty 
Co., 163 P. 384, 95 Wash. 109, L. 
R.A.1917D 613. 

ea Wash.—Paulsell v. Peters. 

P.2d 708, 9 Wash.2d 699. 

61. U.S.—^First Nat. Bank v. Amer¬ 
ican Surety Co. of New York, C.C, 
A-Ala., 53 F.2d 746—Baltimore 
Trust Co. V. Metropolitan Casualty 
Ins. Co. of New York. D.C.Md., 3 
F.Supp. 404, afllrmed, C.C.A., 68 F. 
2d 121. 

N.J.—Klivan v. Margolis, 8 A.2d 697, 
123 N.J.Law 359. 

Ohio.—State ex rei. Herbert v. In- 
land Bonding Co.. App., 46 N.B.2d 
623, reversed on other grounds 61 
N.B.2d 710, 142 Ohio St 189. 

S.C.—^McKenzie v. Standard Accident 
Ins. Co., 1 S.E.2d 602, 189 S.C. 476. 
Wash.—^Tucker v. Brown, 160 P.2d 
604, 20 Wash.2d 740. 

50 C.J. p 72 notes 90 [a] (1), 92 [al. 
Conditions precedent in action by 
creditor against surety see infra 
§§ 261-253. 

A prlvUege for the proteotlon of 
the surety wlU not be tumed into a 
burden to his detriment—Narragan-1 


sett Pier R. Co. v. Palmer, 38 A.2d 
761, 70 R.I. 298, 153 A.L.R. 1143. 

68. Wis.—^Mohawk Co. v. Bankers' 
Surety Co., 166 N.W. 154, 162 Wls. 
272. 

60 C.J. p 74 note 19. 

Zizempt losses 

The bond may exempt the surety 
from liability for losses resultlng 
from designated causes, such as 
losses resulting from strikes or la¬ 
bor difflculties. 

N.Y.—Rlviera Realty Co. v. Illinois 
Surety Co., 150 N.YjS. 616, 165 App. 
Dlv. 114. ' 

Wash.—Uden v. Schaefer, 188 P. 395, 
110 Wash. 391. 

63. U.S.—^National Surety Co. v. 
Jackson County Bank, C.C.AN.C., 
20 F.2d 644. 

Utah.—Paxton v. Spencer, 266 P. 751, 
71 Utah 313. 

64. Tex.—^Reeves v. Jowell, Cir. 
App., 140 S.W. 364. 

60 C.J. p 73 note 3%. 

66. U.S.—Pinckney v. Wylie, C.C.A. 
Tex., 86 F.2d 641—^Maryland Casu¬ 
alty Co. V. Jones, C.C.A.Cal., 35 F. 
2d 791. 

Ala.—Bradley v. Bentley, 163 So. 349, 
26 Ala.App. 299, certlorajl denied 

163 So. 361, 231 Ala. 28. 

Fla.—Corpus Juris cited Iu Scott v. 
National City Bank of Tampa, 139 
So. 367, 369, 107 Fla. 810. 

Ga.—^Arkansas Fuel Oil Co. v. Young, 
16 S.E.2d 909, 66 Ga.App. 33. 

N.Y.—Goelet v. National Surety Co., 

164 N.B. 101, 249 N.Y. 287, 62 A. 
L..R. 425. 
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§ 95 


breach of any one of several conditions in a bond 
will impose liability on the surety.®® Thus, where 
the condition is that the principal will pay over 
money,®'^ the failure of the principal to do so con- 
stitutes a breach of the surety’s contract so as to 
render the latter liable, but the surety may not 
be held liable before the money is due.®* The con¬ 
ditions may be alternative so that the failure by 
the principal to comply with either imposes liabil- 
ity.®^ 

Building and consiruction coniracts. A surety 


on a building or construction contract is liable if 
the principal does not perform his contract^® in 
time'^1 or if he does not fumish^s or pay for'^3 labor 
and materials, if improper materia^^ and poor 
workmanship76 are used, and if adjoining prop- 
erty is damaged.'^® Persons who have become se- 
curity for the performance of duties by the prin¬ 
cipal must see that he performs them.'^'^ Where 
a contractor fails to perform work in accordance 
with the pians and specifications, neither the con¬ 
tractor nor his surety can escape liability by se- 


j^.C.—^Rouse V. "Wooten, 63 S.E. 430, 
140 N.C. 6S7, 111 Am.S.H. 876. 6 
Ann.Cas. 280. 

Pa.—Plummer v. Wilson, 186 A. 311» 
322 Pa. 118—^Pittsburg Const. Co. 
V. West Side Belt B. Co., 76 A. 
1029, 227 Pa. 90. 

50 C.J. p 76 note 29—8 C.J. p 73 note 

75. 

Froof of "breach 

Until Uability of principal on a 
bond has been established Judicially 
and finally, there is no competent 
proof of the occurrence of a breach 
in the conditions of the bond as a 
prereQuisite to enforcement of sure¬ 
ty *s liability.—^Posey v. Hamner. 27 
So.2d 158» 210 La. 382. 

Bond to pay Jndfirment 

Generally, agrreement of surety to 
pay any judgment which may be 
rendered In a particular proceedlngr. 
to which surety is not a party, is 
broken by recovery of judgment to 
which covenant relates, in absence 
of fraud.—^Brescia Const. Co. v. Wal- 
art Const. Co.» 281 N.T.S. 43, 246 App. 
Div. 106. 

Beoesslty of breach 

Kecovery from surety is dependent 
on demonstration of default in per¬ 
formance by principal obligor of ob- 
ligation primarlly resting on him.— 
Bndurance Holding Corporation v. 
Kramer Surgical Stores, 238 N.T.S. 
377, 227 App.Div. 682—^In re Stern*s 
Estate, 291 H.T.S. 732, 161 Misc. 272. 

66. Pa.—^Pennsylvania Supply Co. v. 
Xational Casualty Co., 31 A.2d 453, 
162 Pa.Super. 217. 

67. Fla—Corpus Jnris clted in 
Scott V. National City Bank of 
Tampa 139 So. 367, 369, 107 Fla 
810. 

50 C.J. p 716 note 31. 

68. La—State Nat. Bank v. New 
Orleans Brewing Assoc., 22 So. 48, 
49 La.Ann. 934. 

Mo.—Sauer v. Griffln, 67 Mo. 654. 

69- Pa—Nazareth Fdy., etc., Co. v. 
Marshall Mach., etc., Co., 102 A. 
268, 268 Pa 658, followed in 102 
A. 272, 268 Pa 669. 

70. U.S.—^Provident Trust Co. of 
Philadelphia v. Metropolitan Cas. 
Ins. Co. of N. T., C.C.A.Pa, 162 F. 
2d 876, certiorari denied 66 S.Ct 


810, 327 U.S. 789, 90 L.Ed. 1015— 
Downer v. U. S. Fidelity & Guar- 
anty Co. of Maryland, C.C.A.Pa, 
46 P.2d 733. 

AJa—^Everglades Const. Co. v. Amer¬ 
ican Surety Co., 156 So. 829, 229 
Ala 290. 

Cal.—Bierlich v. Unger, 36 P.2d 374, 

1 Cal.2d 687—^Fruit Growers* Sup¬ 
ply Co. V. Goss, 41 P.2d 367, 4 Cal. 
App.2d 651. 

Ga—^U. S. Fidelity & Guaranty Co. 
V. Koehler, 137 S.E. 86, 36 GaApp. 
396. 

Ky.—^Mayes v. Lane, 76 S.W. 399, 116 
Ky. 666. 25 Ky.L. 824. 

Md.—JEtna Indemnity Co. of Hart¬ 
ford. Conn., V. George A. Puller' 
Co., 73 A. 738, 111 Md. 321, reargu- 
ment denied 74 A. 369, 111 Md. 321. 

Minn.—Allen v. Bneroth, 137 N.W. 
16, 118 Minn. 476. 

Mlss.—^Pirst Baptlst Church of Ox¬ 
ford V. Hendiicks, 66 So. 244, 107 
Miss. 267. 

N.T.—^Elmohar Co. v. People's Sure¬ 
ty Co. of New Tork, 111 N.B. 821, 
217 N.T. 289. 

Ohio.—Village of Bay v. U. S. Pi- 
dellty & Guaranty Co., 156 N.E. 
227, 24 Ohio App. 73. 

Pa—^Lender v. Bmne, 31 A. 650, 167 
Pa 188. 

Utah.—Corporation of President of 
Church of Jesus Christ of Latter- 
Day Saints v. Hartford Accident 
& Indemnity Co.. 96 P.2d 736, 98 
Utah 297. 

71. U.S.—Pederal Surety Co. v. A- 
Bentley & Sons Co., C.C.A.Ohio, 
61 P.2d 24, 78 A.L.II. 1041. 

Ga—Adams v. Haigler, 61 S.B. 638, 
123 Ga 659. 

lowa—Getchell, etc., Lumber, etc., 
Co. V. Peterson. 100 N.W. 660. 124 
lowa 599. 

Md.—^Leppert v. Flaggs, 60 A. 460, 
101 Md. 71. 

Minn.—Schutt Bealty Co. v. Mullow- 
ney, 10 N.W.2d 273, 216 Minn. 340. 

Ohio.—^Bock V. Monarch Bldg. Co., 
100 N.E. 887. 87 Ohio St 244. 

Tex.—^Texas Fidelity & Bonding Co. 
V. Elliott Civ.App.. 195 S.W. 301. 

Bffact of paysneut 

Where bond protecting lender im- 

equivocally requires completion of 

project wlthin a specifled period, 

mere payment after expiration of 


such period by lender to contractor, 
with nothing more, does not consti¬ 
tute a waiver of breach of the bond. 
—^Zipkin V. Investors Syndicate, 152 
F.2d 678. 80 U.S.App.D.C. 302. 

72. Ga—Adams v. Haigler, 51 S.B. 
638, 123 Ga 669. 

Tex.—^Dallas Homestead, etc., Assoc. 
V. Thomas. 81 S.W. 1041, 36 Tex. 
Clv.App. 268. 

73- Cal.—^Pruit Growers* Supply Co. 
V. Goss, 41 P.2d 367, 4 Cal.App.2d 
661. 

Colo.—^A. S. Ripley Bldg. Co. v. 

Coors, 84 P. 817, 37 Colo. 78. 
lowa—^Van Buren County v. Ameri¬ 
can Surety Co., 115 N.W. 24. 137 
lowa 490, 26 Am.S.R. 290. 

Ky.—U. S. Fidelity & Guaranty Co. 
V. Probst 97 S.W. 406, 30 Ky.L. 
63—^Mayes v. Lane, 76 S.W. 399, 
116 Ky. 666, 26 Ky.L. 824. 

Mass.—^Ruggles v. Bernsteln, 74 N. 

E. 366, 188 Mass. 232. 

Minn.—Church of the Immaculate 
Conception v. Curtis, 153 N.W. 259, 
130 Minn. 111. 

Mo.—Oberbeck v. Mayer, 69 Mo.App. 
289—^McFaJl ,v. Dempsey, 43 Mo. 
App. 369—Casey v. Gunn, 29 Mo. 
App. 14. 

Pa—^McKenzie Co. v. Fidelity & De- 
poslt Co, of Maryland, Com.Pl., 
52 DauphCo. 210. 

Tex.—^Indemnity Ins. Co. of North 
America v. Bassett Civ.App., 299 
S.W. 714. 

T-t Md,—^Leppert v, Flaggs, 60 A- 
460, 101 Md. 71. 

75. La—^Vemon Parish Police Jury 
V. Johnson, 36 So. 660, 111 La 279. 

Pa—^In re Byers, 54 A. 492, 205 Pa 

66 . 

76. Md.—Leppert v. Flaggs, 60 A. 
460, 101 Md, 71. 

77. U.SL—Knutson v. Metallic Slab 
Porm Co., C.C.A.Tex., 130 F.2d 200. 

60 C.J. p 75 note 30. 

Notice of abmty to peifozsu 
Surety on subcontractor*s bond, 
rather than contractor, was charge- 
able with notice of the Integrity of 
subcontractor and its abllity to per¬ 
form.—Qlens Falis Indem. Co. v. 
Basich Bros. Const. Co., C.C.A-Cal., 
165 P.2d 649, certiorari denied 68 Sl 
C t. 1547, 334 U.S. 833. 92 L.Ed. 1760. 


r/rr- 
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cuiing possession of a mortgage on the property 
and selling the property at a foreclosure sale. "^8 
Where the contract makes the final certificate of 
the arqjiitect conclnsive evidence of performance, 
and he gives such certificate without fraud or gross 
negligence, no action can be maintained on the con¬ 
tractores bond for using inferior materials.^® 
Where the contractor agrees to complete work by 
a certain day or to pay a certain sum as liquidated 
damages, and the surety on his bond agrees to pro- 
tect the obligee from all loss arising from the non- 
fulfillment of the covenants of the contractor, and 
there is delay in completing the work, the surety 
as well as the contractor is bound to pay the 
amoimt fixed as liquidated damages without any 
proof of actual loss.®® Where the surety consents 
to compromise an agreement between the owner 
and the contractor and subsequently approves its 
repudiation by the contractor, the surety can be 
held for the breach of the original contract.®^ 


§ 96. Performance of Contract or Conditions 
by Creditor 

As a general rule a creditor can hold a surety to his 
contract only by strictiy complying with the contract. 

As a general rule a creditor can hold a surety to 
his contract only by strictiy complying with the con- 
tract.®2 A surety will not be held liable on a bond 
where there is an obligation, untendered and un- 
performed on the part of the creditor, which is 
precedent to, or at least concurrent with, the sure- 
t/s obligation.®® The creditor is under no duty, 
however, to perform a condition in the bond which 
he is under no obligation to do,®^ as where the 
performance of a condition in the 'bond is optional 
with the creditor.®® A creditor is under no obliga¬ 
tion to perform a condition which does not appear 
in the contract between him and the principal, al- 
though it may appear in the bond.®® 


78. I>.C.—Mercantile Tnist Co. v. 
Hensey, 27 App.D.a 210, afflrmed 
27 S.Ct. 535, 205 U.S. 298, 61 L.E3d. 
811, 10 Ann.C£LS. 572. 

78- Tex.—Camegie Public Llbrary 
Assoc. V- Harrls, 97 S.W. 520, 43 
Tex.CivJVpp. 165. 

sa I5.C.—^Mercantile Trust Co. v. 

' Hensey, 27 App.H.C. 210, aflarmed 
27 S.Ct. 635, 205 U.S. 298, 51 L..Ed. 
811, 10 Ann.Cas. 572. 

81. UtalL—Cbristensen y. Hamllton 
ReaJty Co., 129 P, 413, 42 Utah 70. 

82. Ga.—^Holmes v. Redwlne, 29 S. 
H. 923, 103 Ga. 252. 

BZy.—^Illinois Surety Co. y. Mitcbell, 
197 S.W. 844, 177 Ky. 367. 

H.iC.—^Eldgerton v. Taylor, 115 S.E. 
156, 184 N.C. 571. 

Or.—Astorla Southern Ry. Co. y. Pa¬ 
cific Surety Co., 137 P. 857, 68 Or. 
569. 

Va.—American Surety Co. y. Plank & 
Whitsett. 165 S.E. 660, 169 Va. 1. 
Conditions precedent In action by 
creditor «tgainst surety see Infra 
§S 251-253. 

Honperformance of conditions or 
preyention of performance as re- 
leasing or dischaxging surety see 
Infra 3 152. 

Oeirtiacata of aaxhlteot 

<1> Where, before oompletion of 
a building, iha contractor abandoned 
the work, the certificate of the archi- 
tect with respect to certain work, 
reqnired by the contract, and neces- 
sary to be done before the building 
conld be osed, was not essentia! to a 
recoyery on the contractores bond.— 
Jenkins y. American Surety Co. of 
Hew Tork; 8« P. 1112, 45 Wash. 573. 

(2) Wliere a building contract, an- 
tlkoriElzig the owner to complete the 
work on the contractores default. 


further proyided that the expense 
incurred by the owner should be aud- 
ited and certified by the architect, 
whose certificate should be conclu- 
sive, but the contractor*s bond pro- 
vided that the surety should not be 
liable to any action instituted later 
than a specifled date, and the build- 
ing had not been completed on that 
date, and a certificate oovering all of 
the Items conld not therefore be pro- 
dnced, and the speclfic objectlon that 
no certificate was presented was not 
made, the failure to produce the cer¬ 
tificate dld not bar recoyery against 
the surety.—Cowles y. J. C. Mardis 
Co., 181 K.W. 872, 192 lowa 890. 

(3) A contract between a contrac¬ 
tor, for the erectlon of a buildlng, 
and a subcontractor glvlng the con¬ 
tractor the rlght to complete the 
work In case of the subcontractor^s 
failnre to do so, and containing a 
proylslon that the contractor might 
take charge of and complete the 
work If the architect should certify 
that the default of the subcontractor 
was suflOLcient ground for such com- 
pletlon. dld not coyer a sltuatlon 
where the subcontractor abandoned 
the work, and in such case the con¬ 
tractor without any certificate of the 
architect was entitled to complete 
the work, and recoyer his loss from 
the surety on the bond of the sub- 
oontractor,—^U. SL Pldelity & Gnar- 
anty Co. y. Probst, 97 S.W. 406, 30 
EyJU 63. 

(4) Under a buildlng contract pro- 
yiding that the architect should cer- 
tify any expense or damage incurred 
by the owner because of the contrac- 
toi^s failure to perform, where the 
contractor abandoned the work be¬ 
fore completion, and Immediately 
thereafter the arehltects were dis-. 
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charged and another architect was 
immediately employed and superln- 
tended the completion of the build¬ 
lng, a certificate of damages signed 
by the new architect and by the only 
ayailable member of the firm whose 
Services had been dispensed with, 
the whereabouts of the other being 
unknown, was a sufficient compll- 
ance with the contract to entitle the 
owner to recover on the contractores 
bond.—^Tally y. Ganahl. 90 P. 1049, 
151 Cal. 418. 

SnxetleB may xely on striet per¬ 
formance of contract between Prin¬ 
cipal and creditor. 

m.—Wright y. Loring, 184 H.B. 865, 
S51 111. 584. 

Pa.—Germantown Trust Co. y. Em- 
•hardt, 184 A. 467, 321 Pa. 561, fol- 
lowed in 184 A. 460, 321 Pa. 567. 

A surety may iasist on the com- - 
plianoe with requirements, clearly 
expressed, which are made the con¬ 
dition to liabllity. 

lowa.—Hileman & Gindt y. Faus, 168 
N.W. 697, 178 lowa 644. 

Mlch.—Doyle y. Paust, 153 N.W. 726, 
187 Mich. 108. 

83. Wash.—Kanters y. Kotlck; 173 
P. 329, 102 Wash. 623. 

84. Mo.—^Z^oonan y. Independence 
Indemnity Co., 41 S-W.2d 162, 328 
Mo. 706. 76 A.Lr.R. 931. 

Bepeated xenewals of notes 
Wis.—^Haney School Purniture Co. v. 
Medary, 101 N.W. 929, 123 Wis. 
364. 

85. Mo.—Hoonan y. Independence 
Indemnity Co., 41 S.W.2d 162, 328 
Mo. 706, 76 A.L.R. 931. 

86. Ark.—^Federal Union Surety Co. 
y. McGulre, 163 S.W. 1171, 111 
Ark. 373. 
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§ 97. Necessity of Damage to Creditor or 
Obligee 

Unfess the condition fs ta save the oblFgee harmiessy 
it is not essential that the breach by the Principal injure 
the obiigee. 

Unless the condition is to save the obligee harm- 
less, it is not essential that the breach by the Prin¬ 
cipal injure the obligee.®*^ Where the obligation se¬ 
cures the creditor or obligee against loss by reason 
o£ claims of others, it is not requisite to the surety’s 
liability that the former have paid such claims^S 
or been forced to pay them.»» 

§ 98. Acts Requisite to Fix Liability in Gen¬ 
eral 

Except where required by provisions of the contract, 
a demand or notice of default Is not required to fix the 
surety’8 liability. 

Except where required by provisions of the con- 
tract,90 a demand or notice of default is not re¬ 
quired to fix the surety^s liability.After notice 
of acceptance of the bond, it is not necessary to 
give the surety notice of the transaction between 
the obligee and the principal to secure which the 
bond was given.^2 Where the suretyship contract 


secures the accounting of deposits and pa 3 rment 
thereof on legal demand, a mere letter by the de¬ 
positor is not a sufficient legal demand so as to ren- 
der the surety liable.®3 

§ 99. Commencement and Duration o£ Lia¬ 
bility in General 

In the absence of a statutory or contractual provl- 
sion to the contrary, the liability of a surety accrues on 
the breach of the contract and continues untll It is dis- 
charged. 

In the absence of a statutory^* or contractual^^ 
pro Vision to the contrary, the surety or surety com- 
pan 3 r’s liability accrues on the breach of the con¬ 
tract, as when the obligation matures and remains 
unpaid.97 The liability of a surety for the acts 
of the Principal continues during the period fixed 
by the contract,^® in the absence of circumstances 
terminating or discharging the surety^s liability, 
as discussed infra §§ 116-244, and the obligation 
of the surety, once it has arisen, continues until 
it is discharged.9® Once the liability of the surety 
has arisen, subsequent negotiations between the 
parties to the original contract without the con- 
sent of the surety have been held not to operate 
to change or extend the liability of the surety.^ 


B. CONSTRUCTION OF CONTRACT 


§ 100. In General 

Subject to the doctrina of striet construction, the 
general rules as to the construction of contracts apply 
to the contracts of a gratuitous surety, and, with some 


distinctions, to the contract by a eompensated surety 
or surety company. 

Subject to the doctrine of striet construction, 
the general rules as to the cons^uction of contracts 


87. Mass.—^Leshefsky v. American 
Bmployers» Ins. Co., 199 NT.H. 396, 
293 Mass. 164, 103 A.L..H. 1388. 

60 C.J. p 75 note 37. 

88. Wasli.—^Finne v. Maryland Cas- 
ualty Co.. 178 P. 601, 102 Wash- 
651. 

Necessity of ipayment under Indem¬ 
ni ty contract see Indemnlty § 14. 

89. Ark.—Pederal Union Surety Co. 
V. McGuire, 163 S.W. 1171. 111 
Ark. 873. 

90. Pa.—^In re Brock, 166 A. 778, 
312 Pa, 7. 

60 C.J. ’p 89 note 74. 

Contract constmed 
In contract securingr one advanc- 
Ingr money to another, provision tbat 
no demand or notice from obllgree 
should be ^^prerequisite to liability 
of obligrors hereunder" meant liabili¬ 
ty aatually to make payment of debt 
avowed in openinsr paragrraph of con¬ 
tract.—In re Brock, supra. 

91. TJ.S.—^Providence, Fall River & 
Newport Steamboat Co. v. Massa- 
chusetts Bay S. S. Corporation, D. 
C.Mass., 38 F.2d 674. 

60 C.J. p 89 note 76. 
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Failure to give nptice of default to 
surety as ground for dlscharge see 
infra § 150. 

92. Ind.—Jenkins v. Phillips, 48 N. 

B. 661, 18 Ind.App. 662. 

50 C.J. p 89 note 78. 

93- U.S.—^Montana Life Ins. Co. v. 
American -Surety Co., C.C.A.Mont., 
8 F,2d 801. 

94- La.—^National Park Bank v. 
Concordia Liand, etc., Co., 106 So. 
234, 169 La, 86. 

60 C.J, p 89 note 80 [a]. 

95. Wash.—Pacific Tei., etc,, Co. v. 
Robinson, 263 P. 790, 142 Wash. 
637. 

60 C.J. p 89 note 81. 

96. Wash.—Zagar v. Columbla Cas- 
ualty Co., 43 P.2d 949, 181 Wasli. 
487. 

60 C.J. p 89 note 82. 

'*Xiegal demand” 

Where bank rulo provided that 
savings accounts couid be wlthdrawn 
only after a designated number of 
days' notice, with respect to liability 
of bank’s surety which gave notice 
of termlnatloh of its liability on 
bonds, for fionpayment by bank on 
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legal demand, default In payment 
on such demand occurred, not when 
notice was glven, but when, later, 
demand was made.—^Penhsylvanla 
Slovak Roman and Greek Catholic 
Union v. American Surety Co. of 
New Tork, C.C.A.Pa., 71 F.2d 637, 
certiorari denled 55 S.Ct. 86, 293 U. 
S. 676, 79 LJBd, 672. 

97- lowa,—^HUeman v. Faus, 168 N. 

W. 597, 178 lowa 644. 

60 C.J. p 89 note 83. 

98. Jlefault in payment of rent 
Bond to secure payment of rent 
provlding that it should remain in 
force between certain dates if no de¬ 
fault in payments of lease had oc¬ 
curred meant default In actual pay¬ 
ments, not default on day payment 
was due.—Shaw v. New Amsterdam 
Casualty Co., 164 A. 916, 310 Pa. 213. 
99; Neb,—0'Shea v. North Ameri¬ 
can Hotel Co., 191 N.W. 321, 109 
Neb. 817. 

Pa.—Central Penn Nat. Bank of 
Philadelphia v, Tlnkler, 40 A2d 
389, 861 Pa. 123. 

1. Neb.—0’Shea v. North American 
Hotel Co.. 191 N.W. S21, 109 Neb. 
817. 
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apply to the contracts of a gratuitous surety,^ and, 
with some distinctions, to a contract by a compen- 
sated surety or surety company,3 and this rule has 
been incorporated into some statutes> In accord- 
ance with this nile, words in the contract must, 
in the absence of anything to show a different use. 


'be given their generally accepted meaning.5 
suretyship contract of either a gratuitous or a 
paid surety must receive a fair, just, and reasonable 
interpretation,® and the intent or object of the par¬ 
ties,*^ as gathered from the language of the instru- 
ment in the light of surrounding facts and circum- 


2. Ark.—'Home Ins. Co. v. Boyce, 66 
iS.W.2d 910, 188 Ark. 488. 

N.T.—General Phoenix Corp. v, Ca- 
bot, 89 N-Had 288, 300 N.T. 87— 
Niagrara County Nat. Bank & Trust 
Co. V. L.a Fort, 263 N.T.S. 433, 233 
AppJOiv. 601—^In re Lilienthal's 
Bstate, 240 N.T.S. 849, 136 Misc. 
762. 

Okl.—^Mcdure v. Weigrand Tea & 
Coffee Co., 12 P.2d 877. 168 Okl. 
115. 

Wis.—Corpns Jhris olted In Gumz v. 
United States Pidelity & Guaranty 
Co., 246 N.W. 82, 84, 209 Wls. 408. 

60 O.J. p 76 note 46. 

Striet construction as to a gratui- 
tous surety see infra § 101. 

3. U.S.—National Surety Co. of New 
York V. Ulmen, C.C.A.Mont., 68 F. 
2d 830, certiorari denled Ulmen v. 
National Surety Co, of New York, 
54 S.Ct. 629, 292 U..S. 624, 78 L.Ed. 
1479—^Kentucky Rock Asphalt Co. 
▼. Fldelity & Casualty Co. of New 
York, C.C.A.Ky.. 37 P.2d 279, 77 
A.Xi.R. 4—Commissloners of Sink- 
Ing Pund of LiOulsviUe v. Ander- 
son, D.C.Ky., 20 F.Supp. 217, af- 
flrmed, C.CA... 110 P.2d 961, cer¬ 
tiorari denied 61 S.Ct 28. 311 U.S. 
669, 85 LJEd. 429—American Bond- 
Ingr Co. V. Anderson, I>.C.Ky., 20 
P.Supp. 217, reversed on other 
grounds., aCJL, 110 F.2d 961—XH- 
men v. National Surety Co. of New 
York, D.C.Mont., 3 P.Supp. 348. 

Cal.—City of Los Angreles v. Hop- 
penyan^s, Inc., 47 P.2d 293, 8 Cal. 
App.2d 138. 

ni. —Qalesbure Sanitary Dist., for 
Use of Anderson v. American 
Surety Co. of New York, 32 N.E. 
2d 407, 308 Ill.App. 467. 

Ind.—U. S. Pidelity & Guaranty Co. 
V. Stark, 200 N.E. 489, 102 Ind. 
App. 222. 

Md,—John McShain, Inc., v. Eagle 
Indemnity Co., 23 A2d 669, 180 
Hd. 202. 

Miss,—Hartford Accident & Indem¬ 
nity Co. V. Hewes, 199 So. 93, 190 
Miss. 225, modifiied on other 
grounds 199 So. 772, 190 Miss. 225. 

Mont.—Swanbergr v. National Surety 
Co., 283 P. 761, 86 Mont. 340. 

N.Y.—Gillmore v, Equitable Surety 
Co., 289 N.Y.S. 630, 228 App.Div. 
188. 

Ohio.—State ex rei. Herbert v. In- 
land Bondingr Co., App., 46 N.E.2d 
623, reversed on other grrounds 
61 N.E.2d 710, 142 Ohlo St. 189. 

OkL—^Enid Concrete Pipe & Stone Co. 
V. Mann, 50 P.2d ^07, 174 Okl. 282 
—W. S. Dicfcey Clay Mfg. Co. v. 


New York Casualty Co. of New 
York, 60 P.2d 326, 174 Okl. 281— 
New York Casualty Co. of New 
York V. Wallace & Tiernan, 60 P. 
2d 176, 174 Okl. 278. 

Wis.—Gumz V. U. S. Pidelity & 
Guaranty Co., 246 N.W. 82, 209 
Wis. 408. 

60 C.J. p 76 note 48. 

Striet construction as to a compen- 
sated surety see infra $ 102. 

4. U.S.—Union Indemnity Co. v. 
Lanff, C.C.A.Cal., 71 P.2d 901. 

60 C.J. p 76 note 49. 

5. U.S.—-.^tna Casualty & Surety 
Co. V. Commercia! State Bank of 
Rantoul, D.C.I11., 13 F.2d 474. 

111.—^Harris, for Use of Otis Ele¬ 
vator Co. V. American Surety Co. 
of New York, 17 N.E.2d 250, 297 
HLApp. 1, reversed on other 
g:rounds Harris v. American Sure¬ 
ty Co. of New York, 24 N.B.2d 42, 
372 111. 361. 

Ind.—Sparta State Bank v. Myers, 
177 N.E. 268, 202 Ind. 6'63. 

N.M.—Monte Rico Mill. & Mln. Co. 
V. U. S. Pidelity & Guaranty Co., 
6 P.2d 196, 36 N.M. 616, certiorari 
denied 52 S.Ct. 496, 286 U.S. 544, 
76 L.Ed. 1281. 

N.Y.—^Atwater v. Lober, 239 N.Y.S. 
340, 135 Misc. 560. 

R.I.—Narragansett Pier R. Co. v. 
Palmer, 38 A.2d 761, 70 R.I. 298, 
163 A.L,R. 1143. 

60 C.J. p 77 note 59. 

6. U.S.—^Union Indemnity Co. v. 
Langr, C.C.A.Cal., 71 P.2d 901— 
Corpus Juris g,uoted iu Baltimore 
Trust Co. V. Metropolitan Casualty 
Ins. Co., D.C.Md., 3 P.Supp. 404, 
407. 

Cal.—^Municipal Bond Co. v. Balboa 
Const Co., 34 P.2d 1032, 140 Cal. 
App. 57. 

m.—Galesburgr Sanitary Dist., for 
Use of Anderson v. American Sure¬ 
ty Co. of New York, 32 N.E.2d 407, 
808 m.App. 467. 

Ind.—Sparta State Bank v. Myers, 
177 N.B. 268, 202 Ind. 653. 

Ky.—Dorman v. Carnes, 96 S.W.2d 
869, 266 Ky. 361—^Union Indemnity 
Co. V. Pennsylvania Boii er Works, 
66. S.W.2d 867, 246 Ky. 473. 

Okl.—^McClure v. Weigand Tea & 
CofCee Co., 12 •P.2d 877, 158 Okl. 
116. 

Pa.—^Appeal of St. Paul Mercury In¬ 
demnity Co. of St. Paul. 191 A. 9, 
825 Pa. 636. 

Vt.—Town of Windsor, to Use and 
Benefit of Samson Plaster Board 
Co. v. Standard Accident ina. Co., 
26 A.2d 83, 112 Vt 426. 


Wis.—Gumz V. U. S. Pidelity & Guar¬ 
anty Co., 246 N.W. 82, 209 Wia 
408. 

60 C.J. p 76 note 50. 

Bule of strlotissiinl juris appUei 
to suretyship contract only to ex- 
tent that no implication shall be in- 
dulged in to impose burden not dear- 
ly inferable from langruagre of con¬ 
tract, but do es not apply so as to 
hold that contract shall not be rea- 
sonably interpreted as other con¬ 
tracts are.—City of Dos Angeles v. 
Hoppenyan's, Inc., 47 P.2d 293, 8 
Cal.App.2d 138—50 C.J. p 76 note 48 
[b]. 

7. U.S.—Union Indemnity Co. v. 
Langr, C.C.ACal., 71 P.2d 901— 
National Surety Co. of New York 
V. Ulmen, C.C.A.Mont, 68 P,2d 330, 
certiorari denied Ulmen v. Nation¬ 
al Surety Co. of New York, 64 S. 
Ct. 629, 292 U.S. 624, 78 L.Ed. 1479 
—American Surety Co. of New 
York V. Hutchinson, C.C.ATex,. 63 
P.2d 536—Corpus Juris a^oted ia 
Baltimore Trust Co. v. Metropoli¬ 
tan Casualty Ins. Co., D.C.Md.. 3 
P.Supp. 404, 407. 

Cal.—City of Los Angreles v. Hoppen- 
yan's, Inc., 47 P.2d 293, 8 Cal,App. 
2d 138—^Municipal Bond Co. v. Bal¬ 
boa Const. Co., 34 P.2d 1032, 140 
Cal.App. 67. 

Hl.—Galesburgr Sanitary Dist., for 
Use of Anderson v. American Sure¬ 
ty Co. of New York, 32 N.E2d 407, 
308 I11.APP. 467. 

Ky.—^Dorman v. Carnes, 96 S.'W.2d 
869, 266 Ky. 361—^Union Indemni¬ 
ty Co. V. Pennsylvania Boiler 
Works, 66 S.W.2d 367, 246 Ky. 473. 
Md.—^Pidelity & Deposlt Co. of 
Maryland v. Mattingrly Lumber 
Co., 4 A2d 447, 176 Md. 217. 

Mont.—Swanbergr v. National Surety 
Co., 283 P. 761, 86 Mont 340. 

N.Y.—^In re Lllienthal's Estate, 240 
N.Y.S. 849, 136 Misc. 762. 

N.C,—Overman & Co. v. Great Amer¬ 
ican Indemnity Co., 165 S.E. 730, 
199 N.C. 736. 

Okl.—McClure v. Weigrand Tea & 
Cofteo Co., 12 P.2d 877, 158 Okl. 

116. 

Pa.—Monongrahela St. Ry. Co. v. 
Philadelphia Co., 39 A.2d 909, 350 
Pa. 603—Corpus Juris guoted in Ia 
re Brock, 166 A. 778, 781, 312 Pa. 
7—Commonwealth v. National 
Surety Co.. 164 A. 788, 310 Pa. 108, 
89 AL.R. 564—Thommen v. Aldine 
Trust Co., 163 A. 750, 302 Pa. 409 
—^Pure Oil Co. v. Shllfer, 176 A 
895, 116 Pa.Super. 319—^New Hol- 
land Dalries v. Regrent Dairy Prod- 
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stances,8 is controlling. When such intention is 
once ascertained it will prevail over all other con- 
siderations in determining the nature of the agree- 
ment.® The contract of either a gratuitous or a 
compensated surety must be construed from the 
expressions as therein contained^^^ unless there is 
such ambiguity as renders it uncertain or doubt- 
If there is no ambiguity, there is no room 

for construction.i2 

Reference must be had to the entire instrument,i3 
and, where the suretyship contract makes another 


instrument a part thereof, the contract and instru- 
ment must be construed together.i^ Where the 
contract is entered into pursuant to a charter or 
statute, such charter or statute forms a part of the 
contract so as to be construed in connection there- 
\vith,^6 but, although there is some authority to 
the contrary,!® the statute under which the con¬ 
tract is made will not be construed so as to enlarge 
the surety^s liability beyond the terms of his con- 

tract.i7 

A construction resulting in a condition is not fa- 


ucts Corporation, 174 A. 664, 116 
Pa.Super. 87—^Blliott-Lrewis Elec¬ 
trica! Co. V. Hausman, 158 A. 626, 
104 Pa.Super. 822. 

SC.—National Loan & Exchangre 
Bank of Greenwood v. Gustafson, 
164 S.E. 167, 167 S.C. 221. 

Tenn.—^Holmes v. Elder, 94 S.W.2d 
390, 170 Tenn. 267, 104 A.L.II. 1282. 

Vt.—^Tovm of Windsor, to Use and 
Benefit of Samson Plaster Board 
Co. V. Standard Accident Ins. Co., 
26 A.2d 83, 112 Vt. 426. 

Ya.—C. S. Luck & Sons v. Boat- 
wright, 162 S.B. 63, 167 Va. 490. 

Wash.—Grand Lodgre of Scandinavl- 
an Pratemity of America, Dist. No. 
7, V. U. S. Pidelity & Guaranty Co., 
98 P.2d 971, 2 Wasli.2d 661. 

Wis.—Gumz V. U. S. Pidelity & Guax- 
anty Co., 246 N.W. 82, 209 Wis. 
408. 

50 C.J. p 76 note 61. 

g. xTjS.—P eutz V. Massackusetts 
Bondinff & Ins. Co., D.C.Mo., 86 
F.Supp. 418—Corpus Jtiris guoted 
In Baltimore Trust Co. v. Metro¬ 
politan Casualty Ins. Co., D.C.Md., 
3 F.Supp. 404, 407. 

Cal.—City of Los Angreles v. Hop- 
penyan*s, Inc., 47 P.2d 293, 8 Cal. 
App.2d 138—Municipal Bond Co. v. 
Balboa Const Co., 34 P.2d 1032, 
140 Cal.App. 67. 

111.—Galesbur^ Sanitary Dist, for 
Use of Anderson v. American Sure¬ 
ty Co. of New York, 33 N.E.2d 407, 
308 mj^pp. 467—^Harris, for Use 
of Otis Elevator Co., v. American 
Surety Co. of New York, 17 N.B.2d 
260, 297 111.App. 1 , reversed on oth¬ 
er grounds Harris v. American 
Surety Co. of New York, 24 N.E. 
2d 42, 872 Hl. 361. 

Ky.—Dorman v. Carnes, 96 S.W.2d 
869, 265 Ky. 361—^Union Indemnity 
Co. V. Pennsylvania Boiler Works, 
65 S.W.2d 367, 246 Ky. 473. 

Md.—Pidelity & Deposit Co. of 
Maryland v. Mattingly Lumber 
Co., 4 A.2d 447, 17$ Md. 217. 

N.Y.—Gillmore v. Equitable Surety 
Co„ 239 N.Y.S. 630, 228 App.Div. 
188—In re Lilienthars Estate, 240 
N.Y.S. 849, 136 Misc. 762. 

Okl.—^Boyle v. Montague, 48 P.2d 
1037, 173 Okl. 402—Mcaure v. 
Weigand Tea & Coffee Co., 12 P. 
2d 877, 158 Okl. 116. 


Pa.—Corpus Otiris q.uoted in In re 
Brock, 166 A. 778, 781, 312 Pa. 7— 
Thommen v. Aldine Trust Co., 153 
A 760, 302 Pa. 409—Pure Oil Co. v. 
Shlifer, 176 A 895, 116 Pa.Super. 
319. 

W.Va.—Lawhead v. Doddrldge Coun- 
ty Bank, 194 S.B. 79, 119 W.Va. 
467. 

Wis.—Gumz V. U. S. Pidelity & Guar¬ 
anty Co., 246 N.W. 82, 209 Wis. 
408. 

60 C.J. p 77 note 52. 

9 . U.S.—Corpus Jtirls atioted in Bal¬ 
timore Trust Co- V. Metropolitan 
Casualty Ins. Co., D.C.Md., 3 F. 
Supp. 404, 408. 

Ga.—^McICibben v. Maeon Pourth 
Nat Bank, 122 S.B. 891. 32 Ga.App. 
222 . 

10 . Ark.—Home Ins. Co. v. Boyce, 
66 S.W.2d 910, 188 Ark. 488. 

Pa.—Koch V. Moyer, 158 A 198, 103 
Pa.Super. 270. 

ILI.—Narragansett Pier R. Co. v. 
Palmer. 38 A2d 761, 70 ILL 298, 
163 AL.R. 1143. 

60 C.J. p 77 note 66 . 

Secret understanfl ings between the 
Principal s and sureties cannot al¬ 
ter the legal efCect of a bond.— 
Liloyds Casualty Insurer v. Parrar, 
174 S.W.2d 302, 141 Tex. 497. 

11. U.S.—^Peutz V. Massachusetts 
Bonding & Ins. Co., D.C.Mo., 86 F. 
Supp. 418. 

Ark,—^Home Ins. Co. v. Boyce, 65 S. 

W.2d 910, 188 Ark 488. 

50 C.J. p 77 note 57. 

12 . 111.—^Lesher v. U. S. Pidelity & 
Guaranty Co., 88 N.E. 208, 239 111. 
602—People, for Use of National 
Cast Iron Pipe Co. v. Merkle, 269 
ni-App. 449. 

13. Lau—Ault & Burden V. Shep- 
herd, 8 LaApp. 696. 

Tenn.—Holmes v. Blder, 94 S.W.2d 
390, 170 Tenn. 257, 104 AL.R. 1282. 
60 C.J. ip 77 note 64. 

14. U.S.—^Massachusetts Bonding & 
Ins. Co. V. Peutz, CAJSCo., 182 P. 
2d 762—Feutz v. Massachusetts 
Bonding & Ins..Oo., D.CMo., 86 F. 
Supp. 418—Moore v. Maryland 
Casualty Co., D.C.Mass., 12 F.Supp. 
90, afilrmed, C.C.A, Maryland Cas¬ 
ualty Co. V. Moore, 82 P.2d 189, cer- 
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tlorari denied 56 S.Ct 749, 286 U.S. 
666 . 80 l..Bd. 1390. 

Cal.—^Municipal Bond Co. v. Balboa 
Const Co., 34 P.2d 1032, 140 Cal. 
App. 67. 

Mont—Pederal Surety Co. v. Basin 
Const Co., 6 P.2d 775, 91 Mont 
114. 

N.H.—Kenney v. Barry, 162 A 774, 
86 N.H. 36. 

Okl.—Corpus Juris dted in Wright 
V. Pidelity & Deposit Co. of Mary¬ 
land, 64 P.2d 1084, 1086, 176 Okl. 
274. 

Pa.—New Holland Dairies v. Regent 
Dairy Products Corporation, 174 A 
664, 116 Pa.Super. 87. 

Tex.—Corpus Juris dted iu Bubanks 
V. Schwalbe, Civ.App., 66 S.W.2d 
906, 909. 

60 C.J. p 77 note 60. 

Two bouds 

Where person agreelng to extln- 
gulsh fire on vessel to be bumed in 
connection with Independence Day 
celebratlon and to remove the hulk 
of the vessel from tldewater, exeeut- 
ed bond to Indemnlfy members of 
amusement dlvision of chamber of 
commereo arranglng the bumlng 
against loss by reason of exeeution 
of a bond having the same surety by 
the members to the commonweaith 
conditioned on the removal from 
tldewater of the hulk of the vessel, 
the two bonds must be read togeth- 
er in determinlng surety's liability 
on the first mentioned bond, the sole 
purpose of which was to shift the 
ultimate responsibility under the sec- 
ond-mentioned bond from the mem¬ 
bers to such person and, conseQuent- 
ly, to such personas surety; but In 
determinlng liability on the second- 
mentioned bond the first-mentloned 
bond may not be considered.—^Hart¬ 
ford Acddent & Indemnity Co. v. 
Casassa» 16 N.B.2d 860 , 301 Mass. 
246- 

15, Okl.—^Boyle v. Montague, 48 P. 

2d 1037, 173 Okl. 402. 

60 C.J. p 78 note 61. 

13. Wash.—^Paulsell v. Peters^ 115 
P.2d 708, 9 Wash.2d 699. 

17. U.S.—Corpus Juris dted in 
State of Arkansas v. Pufahl, C.C. 
AArk, 62 P.2d 116, 119. 

60 C.J. p 78 note 62. 
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vored, and, when the provision is expressly des- 
ignated a covenant, tiliis construction will be adopt- 
ed.l8 The recitals in a bond may 'be read to inter- 
pret and limit the condition thereof.i® Where, by 
mistake, the condition is so drawn as to be insensi- 
ble and invalid, it may be read and construed in 
the light of the evident intention of the parties, 
where such intention accords with justice and the 
rights of the case.^o 

Construction against surety. Ambiguous lan- 
guage ordinarily will be construed against the sure¬ 
ty if it is employed by him^i and in favor of the 
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obligee,22 although there is also authority to the 

contrary.28 

Construction by court or parties, The construc¬ 
tion of the contract is a matter of law for the 
court,24 but, where the parties have themselves 
construed the contract, such construction will he 
adopted.25 

Building and construction contracts, The con¬ 
tract of a surety on a building or construction con¬ 
tract is to be construed together with other in- 
struments to which it refers,26 together with instru¬ 


is. U.S.—^Prudence Co. v. Fidelity 
& Deposlt Co. of Maryland, D.C.N. 
T., 2 F.Supp. 4'64. 

CoadltioxL wUl not l>e read ont of 
Iboad if agreement will be materlally 
altered and burden inflicted on sure¬ 
ty not contenaplated by plain terms 
of bond.—City of St. Joseph ex rei. 
Consolidated Stone Co. v. PfeifCer 
Stone Co., 26 S.W.2d 1018, 224 Mo. 
App. 895. 

19. U.S.—U. 6. V. Morrisdale Coal 
Co., D.CLPa., 60 P.Supp. 138, af- 
flrmed, C.C.A., 135 F.2d 921, cer¬ 
tiorari denied Morrisdale Coal Co. 
V. U. S., 64 S.Ct. 64, 320 U.S. 766, 
88 L.Fd. 451. 

20. OW.—McClure v. Welgand Tea 
& Coffee Co., 12 P.2d 877, 158 Okl. 
116. 

21. U.S.—Phillips Co. v. Constltu- 
tion Indemnity Co. of Philadelphia, 
C.C.A.Wis., 68 F.2d 304—JEtna 
Casualty & Surety Co. v. Independ- 
ent Brldge Co., for Use of Alpha 
Portland Cernent Co., C.C.A.Pa., 56 
F.2d 79, certiorari denied 52 S.Ct. 
600, 286 UjS. 648, 76 L.Ed. 1284— 
Clarksbur^ Trust Co. v. Commer- 
cial Casualty Ins. Co., C.C.A.W.Va., 
40 P.2d 626—ASJtna Casualty & 
Surety Cp. v. Commercial State 
Bank of Rantoul, D.C.ni., 13 P.2d 
474—^Feutz v. Massachusetts Bond- 
ing & Ins. Co., B.C.MO., 85 F.Supp. 
418. 

Ala.—Corpus Otixls q.uoted Iu Mary¬ 
land Casualty Co. v. Cunningham, 
173 So. J606, 508, 234 Ala 80. 

Ga—^Polk V. Slaton, 187 S.B. 846, 
64 Ga.App. 328. 

Hl.—Corn Belt Bank v. Maryland 
Casualty Co., 281 Ill.App. 387— 
People, for Use of National Cast 
Iron Pipe Co. v. Markle, 269 111. 
App. 449. 

Ind.—^Meyer v. Building: & Realty 
Service Co., 196 N.B. 260, 209 Ind. 
126. 100 A.L.R, 1442, 

Mich.—City of Detrolt v. Blue Rlb- 
bon Auto Drlvers’ Ass'n, 237 N.W. 
61, 254 Mich. 263, 74 A.L.R. 1306— 
Grinnell Bealty Co. v. General Cas¬ 
ualty & Surety Co., 234 N.W. 125, 
253 Mich. 16. 

Mo.—State ex reL and to Use of 


Winebrenner v. Detrolt Fidellty & 
«Surety Co., 32 S.W.2d 672, 326 Mo. 
684, 71 A.L.R. 1131—City of St. 
Joseph ex rei. Consolidated Stone 
Co. V. Pfeiffer Stone Co., 26 S.W. 
2d 1018. 224 Mo.App. 896. 

Pa— Corpus Juris q.uoted in In re 
Brock, 166 A. 778. 781, 312 Pa 7. 
Tenn.—^Vlllines v. Parham-Lindsey 
Grocery Co., 6 Tenn.App. 264. 

50 C.J. p 78 notes 64, 65. 

22. U.S.—Standard Accident Ins. 
Co. V. Simpson, C.C.A.S.C., 64 F.2d 
583, certiorari denied Carolina 
Contracting- Co. v. Standard Acc. 
Ins. Co., 64 S.Ct. 123, 290 U.S. 688, 
78 D.Ed. 593. 

Ala— Corpus Juris quoted in Mary¬ 
land Casualty Co. v. Cunningham, 
173 So. 606, 508, 234 Ala 80—Na¬ 
tional Surety Co. v. First Nat. 
Bank, 140 So. 644, 224 Ala 423. 

Mo.—Union State Bank v. American 
Surety Co., 23 S.W.2d 1038, 824 
Mo. 438. 

N.T.—American Surety Co. of New 
York V. Wells Water Dist., 1 N.T. 
S.2d 614, 253 App.Div. 19, 254 App. 
Div. 717, afflrmed American Sure¬ 
ty Co. of New York v. Wells Wa¬ 
ter Dist, Town bf Wells, 19 N.E. 
2d 926, 280 N.Y. 628, motion denied 
20 N.E.2d 1028, 280 N.T. 673— 
People's Bank of Hamburg v. C. 
L. Gates, Inc., 260 N.Y.S. 452, 232 
App.Div. 328. 

Pa— Corpus Juris quoted lu In re 
Brock, 166 A 778, 781, 312 Pa 7. 
60 C.J. p 78 note 66. 

23. Kan.—Guess v. Letson, 67 P. 
1063, 9 KamApp. 106. 

60 aJ. p 78 note 67. 

24. U.S.—American Surety Co. of 
New York v. Hutchinson, C.C.A. 
Tex., 63 P.2d 536. 

Kan.— Corpus Juris q.uoted lu Sco- 
vill V. Scovill, 62 P.2d 862, 864, 144 
Kan. 759. 

Pa—Thommen v. Aldine Trust Co., 
163 A 760, 302 Pa 409. 

Tena—^Villlnes v. Parham-Lindsey 
Grocery Co., 6 Tenii.App. 254. 

50 C.J. p 78 note 68. 

25. Mo.—Naylor Special Road Dist. 
of Ripley County v. Fidei i ty & 
Deposit Co., App., 75 S.W.2d 436, 
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record quashed State ex rei. Fldel- 
ity & Deposit Co. of Maryland v. 
Alen, Sup., 86 S.W.2d 465. 

Tenn.—^Fidelity-Phenlx Fire Ins. Co. 
of New York v. Jackson, 181 S.w! 
2d 626, 181 Tenn. 463—^Villines v. 
Parham-Lindsey Grocery Co., 6 
Tena App. 264. 

50 C.J. p 78 note 69. 

26« U.S.—American Surety Co. of 
N. T. V. Brummel, C.AKan. 184 
F.2d 936. 

Ala—^Maryland Casualty Co. v. Cun¬ 
ningham, 173 So. 606, 234 Aa 80. 
Cal.—Roberts v. Security Trust & 
Savlngs Bank, 238 P. 673, 196 CaJ. 
667, 676—City of Los Angeles v. 
Hoppenyan's Inc., 47 P.2d 293, 8 
Cal. App. 2d 138. 

Ind.—^National Surety Co. v. Roches- 
ter Bridge Co., 146 N.E. 416, 83 
Ind.App. 196—^Hoosier Brick Co, v. 
Floyd County Bank, 116 N.E. 87, 
64 IndApp. 446. 

Mo.—^Noonan v. Independence In¬ 
demnity Co., 41 S.W.2d 162, 328 
Mo. 706, 76 AL.R. 931—Harris v. 
Taylor, 129 S.W. 995, 160 Mo.App. 
291. 

N.J.—^Meyer v. Standard Accident 
Ins. Co., 177 A 265, 114 N.J.Law 
483. 

N.C.—Overman & Co. v. Great 

American Indemnity Co., 155 SJE. 
730, 199 N.C. 736—Roblnson Mfg. 
Co. V. Blaylock. 136 S.E. 136, 192 
N.C. 407—Standard Electric Time 
Co. V. Fidelity & Deposit Co. of 
Maryland, 132 S.E. 808, 191 N.C. 
663—^Ideal Brick Co. v. Gentry, 
132 S.E. 800, 191 N.C. 636—Ideal 
Brick Co. v. Gentry, 132 S.E. 800, 
191 N.C. 636—^Morganton Mfg. & 
Trading Co. v. Anderson, 81, S.K 
418, 166 N.C. 286, AnaCas.l916A 
763. 

Okl.—^.ffiltna Casualty & Surety Co. 
V. Tucker, 60 P.2d 339, 174 Okl. 
343. 

Utah.—^De Luxe Glass Co. v. Martin, 
208 P.2d 1127. 

Wis.—Fidellty & Deposit Co. of 
Maryland v. Metropolitan Sewer- 
age Commission of Milwaukee 
County, 210 N.W. 713, 191 Wis. 
499—^Building Contractors' Limit¬ 
ed Mut. Liability Ins. Co. v. 
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ments to which the contract may refer,27 and even 
another contract executed contemporaneously.28 
Where the language of the bond is that selected 
by the surety, it must be given the strongest inter- 
pretation which it will reasonably bear in favor of 
the oibligee,29 The interpretation given the building 
contract by the surety at the time the bond was 
given may be accepted by the court,20 and, in the 
absence of fraud between the contractor and the 
owner, the surety may be bound by the construction 
placed on the contract by his principaLSi The 
words used will be given their usual meaning.22 

Similarly, in determining the liability of a sure¬ 
ty on a subcontractor^s contract, the bond and con¬ 


tract are to be construed reasonably^^ and as a 
whole.2^ Where the subcontract and bond are 
unambiguous, resort need not be had to the sur- 
rounding circumstances in order to ascertain the 
intent of the parties.35 

§ 101. Striet Construction £is to Gratuitous 
Surety 

A gratuitous surety Is a favorite of the law, and the 
contract must be strictiy construed so as to impose on 
the surety oniy the hurdens clearly wlthin Its terms, 
and it cannot be extended by Implication, presumption, 
or construction. 

A gratuitous surety is a favorite of the law,3® 
and the contract must be strictiy construed27 so 


Southern Sxirety Co., 200 N.W. 770, 
186 Wis. 83. 

9 C.J. P 856 note 70. 

Xnconslstency 

(1) Where a bond securing the 
performance of a bulldlngr contract 
is executed subsequently thereto, as 
between the owner and the surety, 
a stipulation in the bond modides, 
with the consent of the contractor, 
a stipulation in the building: con¬ 
tract 08 far as inconsistent, and the 
stipulation In the bond Controls as 
far as the surety is concemed.— 
Hax-Smith DFumiture Co. v, Toll, 113 
S.W. 660. 133 Mo.App. 404. 

(2) Where the terms of a bond 
for the performance of a building 
contract conflict with the terms of 
the contract, the bond will control 
in determining the liability of the 
sureties.—^Morgan v. Salmon, 135 F. 
653. 18 3Sr.M. 72, L,.ILA.1916B, 1407. 
Contract held part of bond. although 

not xefexxed to 

U.S.—^Miodem Brokerage Corporation 

V. Massachusetts Bonding & In¬ 
surance Co., D.C-N.Y., 64 F.Supp. 
939, opinlon adhered to 56 F.Supp. 
696. 

flV- Ind.—National Surety Co. v. 
Hochester Bridge Co.. 146 N.F. 
415, 83 IndJtpp. 195. 

28m Tex.—Jones v. Gambill. Civ. 
App., 241 S.W. 1067. 

29. Ark.—^Federal Union Surety Co. 
V. McGuire, 163 S.W. 1171, 111 
Ark. 373. 

80- Mo.—^Noonan v. Independence 
Indemnity Co.. 41 S.W’.2d 162, 328 
Mo. 706, 76 A.Ii.R. 931. 

31- Idaho.—Sanders v. Keller, 111 
P. 350, 18 Idaho 590. 

32. U.S.—Wood V. U. S. Fidelity & 
Guaranty Co., D.C.Mass., 143 F. 
424. 

33. U.S.—Glens Falis Indenanity Co. 
V. Basich Bros. Const. Co., C.O.A 
Cal., 166 F.2d 649, certiorari denled 
68 S.Ct. 1347, 334 U.S. 833, 92 Li. 
Ed. 1760. 


34. U.S.—Glens Falis Indemnity Co. 

V. Basich Bros. Const. Co., supra. 
Cal.—Storm & Butts v. liipscomb, 3 

P.2d 667. 117 Cal.App. 6. 

Principal contract held not made 
part of subcontract 
Colo.—Gardner Bros. & Glenn Const. 
Co. V. American Surety Co. of New 
York, 37 P.2d 384, 95 Colo. 466. 

35- Wis.—^Theodore J. Molzahn & 
Sons V. K. W. Construction Co., 
264 N.W. 101, 214 Wis. 603. 

36. U.S.—^Massachusetts Bonding & 
Ins. Co. V. Feutz, C.A.Mo., 182 F.2d 
752. 

Ind.—Peters v. Bechdolt, 192 N.B. 

116, 100 Ind.App. 895. 

Kan.-^orpus Juris q.uoted in Scovill 
y. Scovill, 62 P.2d 852, 854, 144 

Trfl,p^ 759. 

Ky. —Corpus Juris quoted In Yogt v. 
City of Louisville, 79 S.W.2d 869, 
362, 258 Ky, 36. 

Me.—^Foster v, Kerr & Houston, Inc., 
179 A 297, 133 Me. 389. 

Miss.—^Hederman v. Cox, 193 So. 19, 
188 Miss. 21— Corpus Juris cited 
in National Union Fire Ins. Co. v. 
Currie, 178 So. 104, 106. 180 Miss. 
711— Corpus Juris dted in W. T. 
Haleigh Co. v. Kotenbeiry, 164 So. 
5, 6, 174 Miss. 319. 

Mo.—School Dist. of St. Joseph v. 
Security Bank of St. Joseph, 26 S. 

W, 2d 785, 326 Mo. 1—Prudential 
Ins, Co. of America v. Goldsmith, 
192 S.W.2d 1, 239 Mo.App. 188. 

N.Y.—^E^rst Citizens Bank & Trust 
Co. of Utica V. Sherman*s Bstate, 
294 N.Y.S. 131, 250 App.Div. 339— 
Bank of U. S. v. Andron, 277 N.Y.S. 
594, 155 Misc. 21. 

N.D.—State v. Padgett, 209 N.W. 
388, 64 N.D. 211. 

Or.—^Hagey v. Massachusetts Bond¬ 
ing & Insurance Co., 126 P.2d 886, 
169 Or. 182—Title & Trust Co. v. 
U. S. Fidelity & Guaranty Co., 1 
P.2d 1100, 138 Or. 467, afflimed 7 
P.2d 805, 138 Or. 467. 

Pa.—Tfaommen v. Aldine Trust Co., 
153 A 750, 302 Pa. 409—Common- 
wealth V. Przekon, 26 A2d 776, 148 , 
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Pa-Super. 885—^Elllott-Liewis Elec- 
trical Co. v. Hausman. 158 A. 626, 
104 Pa,Super. 322—Cohen v. Bank 
of Philadelphia & Trust Co., 166 
A. 742, 102 Pa.Super. 279—Allen 
Fuel Co. V. Rice Coal Co., Com.Pl., 

43 Lack.Jur. 231. 

60 C.J. p 78 note 70. 

37. U.S.—^Massachusetts Bonding & 
Ins. Co. V. Feutz, C.AMo., 182 F. 
2d 752. 

Ark.—^Furst & Thomas v. Rowland, 
68 S.W.2d 461, 188 Ark. 804. 

Colo.—^Bell V. People, for Use of Gar- 
fleld County, 22 P.2d 867, 92 Colo. 
585. 

Ga.—^Barry Finance Co. v. Lanier, 58 
S.K2d 694. 79 Ga.App. 344—W, T. 
Rawleigh Co. v. Overstreet, 32 S. 
E.2d 674. 71 Ga.App. 873. 

III.—Commonwealth Trust & Sav- 
ings Bank v. Hart, 268 IlLApp. 
822. 

lowa.—Kles v. Brown, 268 N.W. 910, 
222 lowa 64—^Andrew v. Austin, 
232 N.W. 79, 213 lowa 963. 

Kan.—Stull v. Allen, 193 P.2d 207, 
165 ICan. 202—Corpus Juris guoted 
in Scovill v. Scovill. 62 P.2d 862, 
854, 144 Kan. 759. 

Ky.—Coipus Juris quoted in Vogt v. 
City of Louisville, 79 S.W.2d 359, 
362, 258 Ky. 36—American Surety 
Co. of New York v. Noe. 53 S.W.2d 
178, 245 Ky. 42. 

La.—^Basso v. Bxport Warrant Co., 
193 So. 664, 194 La. 303—Texas & 
Pac. Ry. Co. V. U. S. Fidelity & 
Guaranty Co., App., 16 So.2d 671— 
Shreveport Laundrles v. Sherman, 
App., 7 So.2d 433—^Knox Glass Bot- 
tle Co. V. Oolden Gate Llctuor Co., 
App., 174 So. 684—^Home Ins. Co. v. 
Voorhies Co., App., 168 So. 724— 
Texas Co. v. Crais, App., 156 So. 
405—Contlnentjd Ins, Co. v. Pre- 
vost, App., 164 So. 671—First Nat. 
Bank v. White, 127 So. 433, 18 La. 
App. 156. 

Me.—'FOster v. Kerr & Houston, Inc., 
179 A 297, 133 Me. 389. 

Mich.—Gunn v. Greary, 7 N.W. 236, 

44 Mich. 615. 

Miss.—^Hederman v. Cox, 193 So. 19, 



§ 101 


PRINCIPAL AND SURjSJTT 


72 C.J.S. 


as to impose on the surety only the "burdens clearly 
within the terms of such contract,38 and it cannot 
be extended by implication, prestunption, or con- 
struction.39 All doubts will be resolved in his fa- 
vor.'*0 Construction in favor of the surety should 


not, however, be carried to the length of giving the 
contract a forced and unreasonable constnictiou 
with the view of relieving him.^! This rule of stric¬ 
tissimi juris ^2 is followed both in law and in equi- 
ty;43 i>ut it has been said not to apply to a case 


188 Miss. 21— Oorpns Juris clted 
ia W. T. Raleigh Co. v. Rotenber- 
ry, 164 So. 6, 6, 174 Miss. 319. 

Mo.—School Dist. of St. Joseph v. 
Securlty Bank of St. Joseph, 26 S. 
W.2d 786, 326 Mo. 1—-Prudential 
Ins. Co. of America v. Goldamith, 
192 S.W.2d 1, 239 Mo.App. 188. 
KJ.—Boorstein v. Mlller, 3 A.2d 87, 
124 N.J.Ba. 626. 

N.T.—^Rutherford Nat. Bank v. Man- 
nlello, 271 N.T.S. 69, 240 App.Dlv. 
606, afflrmed 196 N.E. 203, 266 N.T. 
568—Atwater v. Lober, 239 N.T.S. 
340, 135 Mlsc. 660—^Tonkers- 

Cameo, Inc., v. Shusterman, 16 N. 
T.S.2d 260. 

Ohio.—^Rohr v. Beamer, 189 N.E. 125, 
46 Ohio App. 452. 

Okl.—^McClure v. Weigand Tea & 
Coffee Co.. 12 P.2d 877. 168 Okl. 
116. 

Or.—Tltle & Tnist Co. v. U. S. Pidel- 
ity & Guaranty Co.. 1 P.2d 1100, 
138 Or. 467, afflrmed 7 P.2d 806. 
138 Or. 467. 

Pa.—^Manufacturers & Merchants 
Buildingr & Loan Ass'n v. Willey, 
183 A. 789, 321 Pa. 340—City of 
Philadelphia v. National Surety 
Co., 173 A. 181, 315 Pa. 366—In re 
Brock, 166 A. 778. 312 Pa. 7—Oop- 
piLS Juris cited in. In re Cancelmo*s 
Estate, 162 A. 454. 466, 308 Pa. 178 
—Thommen v. AJdine Trust Co., 
153 A. 750, 302 Pa. 409—^Barratt v. 
Greenfleld, 9 A.2d 188, 137 PaSu- 
per. 310—^In re Revocation of Re- 
tall Malt Lfiauor Idcense, 200 A. 
313, 131 PaSuper. 330—Cohen v. 
Bank of Philadelphia & Trust Co., 
166 A. 742, 102 PaSuper. 279— 
Thommen v. Wolfe, 13 PaDist. & 
Co. 491. 

R.I.—Narragansett Pier R. Co. v. 
PaJmer, 38 A.2d 761. 70 R.I. 298, 
163 A.L..R 1143. 

Tenn.—^Holmes v. Elder, 94 S.W.2d 
390, 170 Tenn. 257, 104 A.Lr.R. 1282. 
Tex.—Cooley v. Cash, Clv.App., 207 
S.W.2d 436— Corpus Juris cited in. 
Texas & P. Ry. Co. v. Citlzens -Nat. 
Bank in Abilene, Clv.App., 126 S. 
W.2d 765, 768. 

Va.—^American Surety Co. of New 
York V. Commonwealth, 21 S.E.2d 
748, 180 "Va 97. 

Wis.—^Klatte v. Pranklin State Bank, 
248 N.W. 158, 211 Wis. 613, rehear- 
Ing denled and modffled on other 
groTinds 249 N.W. 72, 211 Wia 613 
—In re Oeflein's Estate, 245 N.W. 
109, 209 Wis. 386—Gumz v. XJ. S. 
•Fidelity & Guaranty Co., 245 N.W. 
82, 309 Wis. 408—^Donkle v. Milem, 
69 N.W. 686, 88 Wis. 33. 

60 C.J. p 78 note 71. 


imdertaldng not wholly srratuitous 
A contract of suretyshlp entered 
into by one not regularly engaged 
in such buslness Is to be strictly 
construed in favor of the obligor, 
whether or not his undertaklng is 
wholly gratuitous, especially where 
it is contended that the agreement 
is one to indemnify against liability 
for the acts of the obligee or its 
agents.—City of Philadelphia v. 
Philadelphia Gas Works Co., 49 Pa. 
Dist. & Co. 314. 

Statutes strictly construed 
A gratuitous surety is entitled to 
have statutes and rules of law des- 
ignated for the protection of such a 
surety strictly construed in his fa¬ 
vor.—^Ryan v. Scovill, 78 P.2d 877, 
147 Kan. 748. 

38. Kan.— Corpus Juris ^uoted in 
Scovill V. Scovill, 62 P.2d 862, 864, 
144 Kan. 769. 

Ky.—^Dorman v. Carnes, 96 S.W.2d 
869, 265 Ky. 361— rCbrpus Juris 

g.uoted in Vogt v. City of Louis- 
ville, 79 S.W.2d 369, 362, 268 Ky. 
36. 

Miss.—^Hederman v. Cox, 193 So. 19, 
188 Miss. 21—Wlngo-Ellett & 
Crump 'Shoe Co. v. Naaman, 167 
So. 634, 175 Miss. 468—Corpus Jiu 
ris cited In W. T. Ralelgh Co. v. 
Rotenberry, 164 So. 6, 6, 174 Miss. 
319. 

Mo.—School Dist. of St. Joseph v. 
Security Bank of St. Joseph, 26 S. 
W.2d 786, 326 Mo. 1. 

Pa.—Thommen v. Aldine Trust Co., 
163 A. 760, 302 Pa. 409—Cohen v. 
Bank of Philadelphia & Trust Co., 
166 A. 742, 102 Pa.Super. 279. 

Tex.—Cooley v. Cash, Civ.App., 207 
S.W.2d 436. 

60 CJ. P 79 note 72. 

39. Cal.—^Ryan v. Shannahan, 286 P. 
1045, 209 CaL 98. 

111.—^Wright V. Loring, 184 N.E. 866, 
361 111. 684—Commonwealth Trust 
& Savlngs Bajik v. Hart, 268 111. 
App. 322. 

lowa.—Kies v. Brown, 268 N.W. 910, 
222 lowa 64—Andrew v. Austin, 
232 N.W. 79, 213 lowa 963. 

Kan.—Stull v. Allen, 193 P.2d 207, 
166 Kan. 202— Corpus Juris <iuoted 
in Scovill V. Scovill, 62 P.2d 862. 
864, 144 Kan. 759. 

EZy.— Corpus Juris guoted in Vogt v. 
City of Louisvllle, 79 S.W.2d 369, 
362, 258 Ky. 36. 

La.—Shreveport Laundrles v. Sher- 
man, App., 7 So.2d 433—^Texas Co. 
V. Crais, App., 165 So, 406—Texas 
Co. V. Couvillon, App., 148 So. 296. 
Miss.—^Hederman v. Cox. 193 So. 19, 
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188 Miss. 21— Corpus Juris dted in 
National Union Pire Ins. Co. v 
Currie, 178 So. 104, 105, 180 Miss! 
711—Wingo-Ellett & Crump Shoe 
Co. V. Naaman, 167 So. 634, 175 
Miss. 468— Corpus Juris dted in 
W. T. Ralelgh Co. v. Rotenberry, 
164 So. 5, 6 , 174 Miss. 819. 

Mo.—School Dist. of St. Joseph v. 
Security Bank of St. Joseph, 26 
S.W.2d 785, 326 Mo. 1—Prudential 
Ins. Co. of America v. Goldsmlth, 
192 S.W.2d 1, 239 Mo.App. 188. 

Okl.—^WhaJe v. Rice, 49 P.2d 737 
173 Okl. 630. 

Pa.—Manufacturers & Merchants 
Building & Loan Ass'n v. Willey, 
183 A. 789, 321 Pa. 340—Common¬ 
wealth V. Cohen, 14 A.2d 362, 140 
Pa. Super. 361—^Barratt v. Green- 
fleld, 9 A.2d 188, 137 Pa.Super. 310 
—^In re Revocation of Retall Malt 
Liauor License, 200 A 313, 131 
Pa.Super. 330—^Pure 011 Co. v. 
Shlifer, 176 A 895, 116 Pa.Super! 
319—^Fleck Brothers Co. v. Pieret- 
ti, 14 Pa.Dlst. & Co. 771—Thom- 
men v. Wolfe, 13 Pa.Dist. & Co. 
491. 

RI.—^Narragansett Pier R Co. v. 
Palmer, 38 A2d 761, 70 RI. 298, 
163 AL.R. 1148. 

Tenn.—^Etolmes v. Elder, 94 S.W.2ct 
390, 170 Tenn. 257, 104 A.L.R 1282 
—State ex rei. McCormack v. Na¬ 
tional Bond & Mortgage Co., 168 
S.W.2d 488, 26 Tenn.App. 126. 

Tex.—Cooley v. Cash, Civ.App., 2b7 
S.W.2d 436. 

W.Va.—^Lawhead v. Doddrldge Coun- 
ty Bank, 194 S.E. 79, 119 W.Va 
467. 

60 C.J. p 79 note 73. 

40. n.S.—^Massachusetts Bondlng & 
Ins. Co. V. Peutz, C.AMo., 182 P.2d 
762. 

Or.—Title & Trust Co. v, U. S. Pidel- 
Ity & Guaranty Co., 1 P.2d 1100, 
138 Or. 467, afflrmed 7 P.2d 805, 
138 Or. 467. 

41. Colo.—^Bell V. People, for Use 
of Garfield County, 22 P.2d 857, 92 
Colo. 685. 

111.—Wright V. Loring, 184 N.B. 865, 
361 111. 684. 

Pa.— Corpus Juris dted In Thom¬ 
men V. Aldine Trust Co., 153 A 
750, 753, 802 Pa. 409— Corpus JUp 
rls oited in Cohen v. Bank of Phil¬ 
adelphia & Trust Co., 156 A 742, 
744, 102 Pa.Super. 279. 

50 C.J. p 80 note 75. 

42. Utah.—Walker Realty Co. v. 
Americ€in Surety Co., 211 P. 998, 
60 Utah 436. 

43. Or.—^Woodle v. Settlemyer, 141 
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where a dear intention that the sureties should 
come under a more enlarged obligation is shown,<* 
and it has, by some authorities, been explained to be 
a rule, not of construction, but one of application 
of the contract after its meaning has been ascer- 
tained from an interpretation of the contract under 
the rules applicable to other contracts.*» 

§ 102, Striet Construction as to Compensat- 
ed Surety 

Generally, the rule that the surety Is a tavorite of 
the law and that his contract must be strictiy construed 
does not apply to surety companies organized to make 


§§ 101-102 

bonds or undertakings for a profit, or to a compensated 
surety. 

While hy some authorities no distinction with re- 
gard to its construction is made between the con¬ 
tract of a gratuitous surety and that of a compen¬ 
sated surety,^® they are not ordinarily regarded as 
on the same footing.^^ At common law, and tmder 
statutes declaratory thereof, the rule that the sure¬ 
ty is a favorite of the law and that his contract 
must be strictiy construed does not apply to sure¬ 
ty companies organized to make bonds or under- 
1 takings for a profit, or to a compensated surety.^® 
1 This rule is without application where the con- 
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P. 205, 71 Or. 26, L,.R.A.1915A 839, 
Ann.C4LS.1916C 1222. 

60 CJ. P 80 note 77. 

44. N.T.—^McElroy v. Mumford, 28 
N.B. 502, 128 N.T. 303—De Camp 
V. Bullard. 60 N.T.S. 807, 22 Mlsc. 
441, afflnned 63 N.T.S. 1102, 33 
App.Div. 627, afltaaed 64 N.B. 26. 
159 N.T. 460. 

45. Cal.—Bridges v. Prlce, 273 P. 
72, 96 CaLApp. 394. 

50 C.J. p 80 note 79. 

Wliat is meant "by the m a a rim is 
that, when the meaningr of a con¬ 
tract of indemnity or guaranty has 
once been Judicially determined un¬ 
der the rule of reasonable construc¬ 
tion applicable to all written con- 
traets, then the liability of the sure¬ 
ty, under his contract. as thus inter- 
preted and construed, is not to be 
extended beyond its striet meaning. 
—Covey V. Schiesswohl, 114 P. 292, 
50 Colo. 68. 

46. N.J.—Meyer v. Standard Acci¬ 
dent Ins. Co., 177 A. 256. 114 N-J. 
Law 483. 

60 C.J. p 81 notes 83 [gr]-£i]. 
Contracta zeqLuired by statute 
U.S.—McGrath y. Nolan, C.C.A.Or., 
83 B.2d 746. 

Xn Texas 

(1) A suretyship contract will be 
strictiy construed.—Standard Acc. 
Ins. Co. V. Knox, 184 S.W.2d 612, 144 
Tex. 296—E^rst State Bank of Tem- 
ple V. Metropolitan Casualty Ins. Co. 
of New Tork, 79 S.W.2d 836, 125 Tex. 
113, 98 A.L.R. 1266—^Stna Casualty 
& Surety Co. v. Russell, Com.App., 
24 S.W.2d 385, reheaxln^r denled, 
Com.App„ 33 S.W.2d 189—Texas & 
P. Ry. Co. V. Citizens Nat. Bank in 
Abllene, CIv.App.. 126 S.W.2d 765— 

U. S. Kdellty & Quaranty Co. v. 
Daniels, Civ-A.pp., 107 S.'W'.2d 400— 
Draper v. Roblnson, CivAupp., 106 S. 
W.2d 825, modifled on other grrounds 
Robinson v. Draper, 127 S.W.2d 181, 
133 Tex. 280—N. O. Nelson Mfg. Co. 

V. Wallace, CivA^pp., 66 S.W.2d 606, 
error refused—Citizens' State Bank 
of Wheeler v. American Surety Co., 
CIv.App.. 65 S.W.2d 778, error re¬ 
fused—^Miller v. Foard Coimty, Civ. 


App., 69 S.W.2d 277—American In¬ 
demnity Co. V. Robstown Ind. School 
Dist. Bd. of Trustees, CIv.App., 200 
S.W. 592, reversed on other grounds, 
Com.App., 228 S.W. 105, conformed 
to, Civ.App., 233 S.W. 878—50 CXJ. P 
81 note 83 [j]. 

(2) On the other hand, it has been 
held that the rule of strictissimi Ju¬ 
ris should not be extended to a bond 
underwrltten by a compensated Cor¬ 
poration.—^2Btna Casualty & Surety 
Co. V. Eteiwn Lumber Co., Civ.App., 
62 S.W.2d 329, modified on other 
ffTOunds 97 S.W.2d 460, 128 Tex. 296, 
rehearln? denled 98 S.W.2d 167, 128 
Tex. 296. 

47. Cal.—Ramlsh v. Astor, 42 P.2d 
334. 5 Cal.App.2d 225. 

Fla.—^American Surety Co. of New 
Tork v. Smith, 130 So. 440, 100 Fla. 
1012. 

Mich.—City of Detroit v. Blue Rih- 
bon Auto Drlvers’ Ass'n, 237 N.W. 
61, 254 Mich. 263, 74 A.UB. 1806. 
Mo.—State ex reL and to Use of 
Kaercher v. Roth, 49 S.W.2d 109, 
330 Mo. 105. 

N.T.—^Van Schaick v. Bank of Tork- 
town. 277 N.T.S. 811, 164 Misc. 
400. 

N.C.—Maxwell v. Southern FIdelity 
Mut. Ins. Co.. 9 S.B.2d 428, 217 N.C. 
762. 

S.C.—^Besslnger v. National Sur. 

Corp., 35 S.B.2d 668, 207 S.a 366. 

50 GLJ. p 81 note 81. 

48. U.S.—CozptLS JhrlB gnoted In 
United States Guarantee Co. v. 
Colonlal Oil Co., C.C.A.Ga., 146 F. 
2d 496, 500—U. S. v. Hartford Ac¬ 
cident & Indemnity Co., C.C.A. 
Conn., 117 F.2d 603—^Maryland 
Casualty Co. v, Moore, C.C.A. 
Mass., 82 F.2d 189, certiorari de- 
nied Maryland Casualty Co. v. 
Moore, 56 S.Ct 749, 298 U.S. 666, 
80 L.Bd. 1390—^Feutz v. Massachu- 
setts Bondinir & Ins. Co., D.C.Mo., 
86 F.Supp, 418—Colonlal Oil Co. 
V. U. S. Guarantee Co., D.GGsl, 66 
F.Supp. 645, afflrmed, C.C.A., 146 
F.2d 496—^Massachusetts Bondingr 
& Insurance Co. v. Harrisburgr 
Trust Co., D.C.Pa., 64 F.Supp. 401, 
reversed on other srounds, C.C.A, 
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148 P.2d 784—Commlssioners of 
Slnking :B\ind of Louisville v. An- 
derson, D.C.Ky., 20 F.Supp. 217, 
afflrmed, C.C.A., 110 F.2d 961, cer¬ 
tiorari denied 61 S.Ct. 28. 311 U.S. 
669, 85 L.Ed. 429—American Bond¬ 
ingr Co. V. Anderson, D.C.Ky., 20 P. 
Supp. 217, reversed on other 
grrounds, C.C.A-. 110 P.2d 961— 

Moore v. Maryland Casualty Co., 
D.C.Mass., 12 F.Supp. 90, afflrmed, 

C. C.A., Maryland Casualty Co. v. 
Moore, 82 P.2d 189, certiorari de¬ 
nled 66 S.Ct. 749, 298 U.S. 666, 80 
L.Bd. 1390—^Dairymen’s Co-opera- 
tive Sales Co. v. Maryland Casual¬ 
ty Co., D.C.Pa., 11 F.Supp. 423, af- 
firmed, C.C.A.. 78 F.2d 1014—Bal- 
tfmore Trust Co. v, Metropolitan 
Casualty Ins. Co. of New Tork, 

D. C.Md., 3 F.Supp. 404, afflrmed, C. 
C.A., 68 F.2d 121. 

Del.—Wilmlngrton Kouslngr Authori- 
ty, for Use of Slmeone, v. Fidelity 
& Deposit Co. of Maryland, 47 A.2d 
624, 4 Terry 381, 170 AL.R. 1288. 
Fla.—Sessions v. Willard, 172 So. 
242, 126 Fla. 848—Tapping v. Mc- 
Intosh, 140 So. 773, 104 Fla. 716. 
111.—^Turk V. U. S. Fidelity & Quar¬ 
anty Co., 197 N.E. 765. 361 111. 206. 
Ind.—General Asbestos & Supply Co. 
V. .asstna Casualty & Surety Co., 
198 N.E. 813, 101 Ind-App. 207. 
Kan.—Ortmeyer Lumber Co. v. Cen¬ 
tral Surety & Insurance Corpora¬ 
tion. 98 P.2d 97, 151 Kan. 226. 

Ky,—American Surety Co. of New 
Tork V. Noe, 63 S.W.2d 178, 245 Ky. 
42. 

Me.—McFarland v. Bog-ers, 184 A. 
391, 134 Me. 228—Foster v. Kerr & 
Houston, Inc., 179 A. 297, 138 Me. 
389. 

Md.—^Lange y, Board of Bducation of 
Cecil County, to Use and Benefit of 
International Business Machines 
Corporation, 37 A.2d 817, 183 Md. 
266—Hospital for Women of 
Maryland, for Use of Robert S. 
Green, Inc., v. U. S. Fidelity & 
Guaranty Co., 11 A-2d 457, 177 Md* 
616, 128 A.UB. 931. 

Miss,—Hartford Accident & Indem¬ 
nity Co. V. Hewes, 1,99 So. 93, 190 
Miss. 225, modified on other 
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tract has plainly hut one ineaning,^® and no intend- 
ment or presumptions other than those necessarily 
arising upon the contract of bond can be raised 
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against a surety.50 So, the liability of the surety or 
company cannot be extended by implication or con- 
struction beyond the terms of the contract.5l 


^rounds on suggestion of error 199 
So. 772, 190 mss. 225. 

Mo.—^Noonan v. Independence In- 
demnity Co., 41 S.W.2d 162, 328 
Mo. 706, 76 A.L.R. 931—State ex 
rei. and to Use of Winebrenner v. 

' Detrolt Fidelity & Surety Co., 32 

S.W.2d 672, 326 Mo. 684, 71 A.L. 
R, 1131—State ex rei. Hardy v. 
Parris, 47 S.W.2d 198, 226 Mo.App. 
1007. 

Neb.—^Luikart v. Massachusetts 

Bonding & Insurance Co., 263 N. 
W. 124, 129 Neb. 771. 

N.T.—Ocean Operating Corporation 
V, Capital City Surety Co., 238 N. 
Y.S. 209, 136 Misc. 369. 

N.C.—^Maxwell v. Southern pldelity 
Mut. Ins. Co., 9 S.E.2d 428, 217 N. 
C. 762. 

Or.—State, for Use and Benefit of 
Stater Motor Co. v. Metropolitan 
Casualty Ins. Co. of New York, 
26 P.2d 1094, 146 Or. 367. 

Pa.—^Fiumara v. American Surety 
Co. of New York, 31 A2d 283, 346 
Pa. 584, 149 AL..R. 646—City of 
Philadelphia v. National Surety 
Co.. 173 A. 181, 315 Pa. 366—In re 
Brock, 166 A 778, 312 Pa. 7—Shaw 
V. New Amsterdam Casualty Co., 
164 A. 916, 310 Pa. 213—Corpus 
Jtixis Mted in In re Cancelmo’s Bs- 
tate, 162 A. 464, 466, 308 Pa. 178— 
Pennsylvanla Supply Co. v. Na¬ 
tional Casualty Co., 31 A.2d 463, 
162 Pa.Super. 217—Corpus JUxis 
4 UOted lu Thomas Holme Bullding 
& Loan Ass'n v. New Amsterdam 
Casualty Co., 188 A 374, 377, 124 
Pa.Super. 187—Commonwealth ex 
rei. Reno v. Daugharthy, Com.Pl., 
54 DaupiuCo. 405. 

Tenn.—^Holmes v. Blder, 94 S.W.2d 
390, 170 Tenn. 267, 104 AL.R. 1282 
—^Fidelity Bond & Mortgage Co. 
V. American Surety Co., 14 Tenn. 
App. 211—Rambo v. Naylor Engl- 
neering Co., 10 Tenn.App. 203. 

Va.—American Surety Co. of New 
York V. Commonwealth, 21 S.E.2d 
748, 180 Va. 97—C. S. Luck & Sons 
V. Boatwright, 162 S.E. 53, 167 Va. 
490. 

W.Va.—Corpus JUrls dted in State 
ex rei. City of Beckley v. Roberts, 
40 S.E.2d 841, 847, 129 W.Va. 639. 
Wis.—Gumz V. U. S. Fidelity & 
Gruaranty Co., 245 N-W. 82, 209 
Wis. 408. 

50 C.J. P 81 note 83. 

3U OkIahoma 

(1) The text nile has been fol- 
lowed.—Corpus Juris dted lu Wright 

T. Fidelity & Deposit Co. of Mary- 
land, 54 P.2d 1084, 1087, 176 Okl. 274 
—Employers' Liability Assur. Corpo¬ 
ration, Limited, of London, England, 
T. Cannon. 49 P.2d 103, 173 Okl. 493, 


102 A.L.R. 131—N. O. Nelson Mfg. 
Co. V. McDougal, 43 P.2d 399, 171 
Okl. 477—Metropolitan Casualty Ins. 
Co. of New York v. United Brlck & 
Tile Co., 29 P.2d 771. 167 Okl. 402, 
followed in United Brlck & Tile Co. 
V. Southwestern Const. Co., 29 P.2d 
777, 167 Okl. 407. 

(2) However, it has also been held 
that a contract of suretyship should 
be Interpreted and the intelllgible 
meanlng of its language ascertained, 
and that it will then be construed 
and applied strlctly in favor of the 
surety.—^W. S. Dickey Clay Mfg. Co. 
V. New York Casualty Co. of New 
York, 60 P.2d 325, 174 Okl. 281— 
Enld Concrete Pipe & Stone Co. v. 
Mann, 60 P.2d 307, 174 Okl. 282— 
New York Casualty Co. of New York 
V. Wallace & Tiernan, 50 P.2d 176, 
174 Okl. 278. 

49. 111.—Com Belt Bank v. Mary- 
land Casualty Co., 281 IlLApp. 387 
—^People, for Use of National Cast 
Iron Pipe Co. v. Markle, 269 IlL 
App. 449. 

N.Y.—Shiya v. Erlckson, 282 N.Y.S. 
812, 156 Misc. 738. 

Tenn.—^Klngs, Inc., v. Maryland Cas¬ 
ualty Co., 33 S.W.2d 67, 161 Tenn. 
531. 

50 C.J. P 82 note 84. 

50. Mo.—^Eau Claire-St. Louis Lum- 
ber Co. v. Banks, 117 S.W. 611, 136 
Mo.App. 44. 

51. U.S.—Commissioners of Sinklng 
Fund of Louisville v. Anderson, D. 
C.Ky., 20 F.Supp. 217, afllrmed, C 
C.A., 110 P.2d 961, certiorari de- 
nied 61 S.Ct. 28, 311 U.S. 669, 86 
L.Ed. 429—^American Bonding Co. 
V. Anderson, D.CKy., 20 F.Supp. 
217, reversed on other grrounds, C. 
C-A, 110 P.2d 961—^Thompson v. 

U. S. Fidelity & Guaranty Co., D. 
C.Idaho, 3 F.Supp. 756. 

Ark.—^American Bonding Co. v. 
Board of Improvement of Street 
Improvernent Dist. No. 83 of Hot 
Sprlngs, 59 S.W.2d 605, 187 Ark. 
300—New Amsterdam Casualty Co. 

V. Detroit Fidelity & Surety Co., 68 
S.W.2d 418, 187 Ark. 97. 

Colo.—Gardner Bros. & Glenn Const. 
Co. V. American Surety Co. of New 
York, 37 P.2d 384, 96 Colo. 456. 
Fla.—Standard Accident Ins. Co. v. 
Bear. 184 So. 97, 134 Fla. 623, 127 
AL.R. 1. 

Ga.—^Tate v. National Surety Corpo¬ 
ration, 200 S.E. 314, 68 Ga.App. 
874. 

111.—Com Belt Bank v. Maryland 
Casualty Co., 281 IlLApp. 387. 

Ind.—State ex reL Lawson v. War^‘ 
ren Bros. Roads Co., 69 N.E.2d 
912, 116 Ind.App. 462—Ohio Oil Co. 
V. Fidelity & De^^oslt Co. of Mary- 
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land, 42 N.E.2d 406, 112 Ind,App 
462. 

Me.—McFarland v. Rogers, 184 A 
391, 134 Me. 228. 

Miss.—^Hartford Accident & Indem- 
nity Co. v. Hewes, 199 So. 93, 190 
Miss. 226, modified on other 
grounds 199 So. 772, 190 Miss. 226. 
Mo.—City of St Louis v. Maryland 
Casualty Co., App., 122 S.W.2d 20 
—City of St Joseph ex rei. Consol¬ 
idated Stone Co. v. Pfeiffer Stone 
Co., 26 S.W.2d 1018, 224 Mo.App. 
895. 

N.C.—Town of Clayton v. Wall, 8 S. 
B.2d 223, 217 N.C. 366, 127 ALR, 
854. 

Ohio.—State ex reL Herbert v. In- 
land Bonding Co., App., 46 N.B.2d 
623, reversed on other grounds 51 
N.E.2d 710, 142 Ohio St 189. 

Okl.—W. S. Dickey Clay Mfg. Co. v. 
New York Casualty Co. of New 
York, 60 P,2d 326, 174 Okl. 281— 
Bnid Concrete Pipe & Stone Co. v. 
Mann, 50 P.2d 307, 174 Okl. 282— 
New York Casualty Co. of New 
York v. Wallace & Tiernan, 60 P. 
2d 176, 174 Okl. 278—^Employers* 
Liability Assur. Corporation, Lim- 
I ited, of London, England, v. Can- 
non, 49 P.2d 103, 173 Okl. 493, 102 
AL.R. 131. 

Pa.—Commonwealth v. Cohen, 14 A 
2d 362, 140 Pa.Super. 361—Com¬ 
monwealth, to Use of Howard W. 
Read Corporation, v. A Stryker. 
Inc., 167 A 469, 109 Pa.Super. 137. 
,S.C.—Yongue v. National Surety Coi^ 
poration, 3 S.E.2d 198, 190 S.C. 42L 
Tenn.—^Fidelity Bond & Mortgage 
Co. V. American Surety 'Co., 14 
Tenn.App. 211. 

Tex.—Standard Accident Ins. Co. v. 
Knox, 184 S.W.2d 612, 144 Tex. 
296—^U. S. Fidelity & Guaranty Co. 

V. Daniels, Civ..^p., 107 S.W.2d 
400—^Draper v, Robinson, Clv.App., 
106 S.W.2d 826, modifled on other 
grounds Robinson v. Draper, 127 
S.W.2d 181, 133 Tex. 280—Citizens' 
State Bank of Wheeler v. Ameri¬ 
can Surety Co., ClvApp., 66 S.W.2d 
778, error refused—American In- 
demnlty Co. v. Robstown Ind. 
School Dist Bd. of Trustees, Civ. 
App., 200 S.W. 692, reversed on 
other grounds, Com.App., 228 5.W. 
106, conformed to, Civ App., 233 S. 

W. 878. 

Vt.—^Town of Windsor, to Use and 
Benefit of Samson Plaster Board 
Co. v. Standard Accident Ins. Co., 
26 A2d 83, 112 Vt 426. 

Wash.—Tucker v. Brown, 160 P.2d 
604, 20 Wash.2d 740. 

Wis.—Gumz V. U. S. Fidelity & Guar¬ 
anty Co., 245 N.W. 82, 209 Wi& 
408. 

60 C.J. p 82 note 86. . 
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While such corporations may call themselves 
“surety companies,” their btisiness is in all essential 
particulars that of insurers.^^ The obligation is 
to be liberally construed,S3 and, particularly where 


a statute so provides, in accordance with the rules 
applicable to insurance policies.^^ The contract 
should be most strongly construed in favor of the 
insured or obIigee55 and against the compensated 


52. U.S. — ^Maryland Casualty Co. v. 
Dunlap, C.C.A.Mass., 68 F.2d 289. 

Colo.—Federal Surety Co. v. Whlte, 
295 P. 281. 88 Colo. 238. 

Ind.—^London & Lancashire Indemnl- 
ty Co. of America v. Community 
Saving’s & Loan Ass*n. 4 l^.F.Sd 
688, 102 Ind.App. 665—General As¬ 
bestos & Supply Co. V. Aetna Cas¬ 
ualty & Surety Co., 198 N.B. 813, 
101 Ind.App. 207. 

Md.—^Hospital for Women of Mary- 
land, for Use of Robert S. Green, 
Inc., V. U. S. Fidelity & Guaranty 
Co., 11 A.2d 467. 177 Md. 616, 128 
A.L,.R. 931. 

Mich.—City of Detroit v. Blue Bib- 
bon Auto Drivers* Ass'n, 237 N.W. 
61, 254 Midi. 263, 74 A.L..R. 1306. 

Minn.—^Faxmers State Bank of Ma- 
delia v. Bums, New York Casualty 
Co. of New York, Intervener, 4 N. 
W.2d 330, 212 Mlnn. 455, dissenting 
opinion Farmers State Bank of 
Madelia v. Burns, New York Cas¬ 
ualty Co. of New York, Interven¬ 
er. 6 N.W.2d 689, 212 Mlnn. 465. 

Neb.—^Luikart v. Massachusetts 
Bonding & Insurance Co., 263 N.W. 
124, 129 Neb. 771. 

N.C.—Maxwell v. Southern Fidelity 
Mut. Ins. Co., 9 S.E.2d 428, 217 N.C. 
762. 

Or.—^Hagrey v. Massachusetts Bond- 
ing & Insurance Oo., 126 P.2d 836, 
169 Or. 132. 

Pa.—P^umara v. American Surety 
Co. of New York. 31 A.2d 283, 346 
Pa 684, 149 A.L.R. 545—Common- 
wealth V. Przekon, 25 A.2d 776, 148 
Pa.Super. 385. 

Va—^American Surety Co. of New 
York V. Commonwealth, 21 S.B.2d 
748, 180 Va 97. 

W.Va—^State ex rei, City of Beck- 
ley V. Roberts, 40 S.E.2d 841, 129 
W.Va. 639. 

28 C.J. p 1042 note 9—50 C.J. p 83 
note 87. 

Boad in nature of Insurance contraot 

U.S.—^Massachusetts Bondingr & Ins. 
Co. V. Feutz, aA.Mo., 182 P.2d 752 
—^Massachusetts Bondingr & Insur¬ 
ance Co. V. John R. Thompson Co., 
C.C,A.Mo., 88 F.2d 826, certiorari 
denied 67 S.Ct. 941, 301 U.S. 707, 
81 L.Ed. 1361—^U. S. v. Continental 
Casualty Co„ D.C.Md., 49 F.Supp. 
717—^Baltimore Trust Co. v. Met¬ 
ropolitan Casualty Ins. Co. of New 
York, IXC.Md.. 3 F.Supp. 404, af- 
flrmed, C.CA.., 68 F.2d 121. 

Ala—^National Surety Co. v. First 
Nat. Bank, 140 So. 644, 224 Ala 
423. 

Conn.—State ex rei. Beardsley v. 
Liondon & Lancashire Indemnity 


I Co. of America, 200 A. 567, 124 
Conn. 416. 

111.—^Town of City of Peoria v. 
Rauschkolb, 78 N.E.2d 123, 333 111. 
App. 411. 

Ey.—^Younff Men*s Christfan Associ¬ 
ationes Assignee of Paducah v. In¬ 
demnity Ins. Co. of 'America, 61 
S.W.2d 463, 244 Ky. 473. 

Neb.—^Lulkart v. Massachusetts 
Bonding & Insurance Co., 263 N.W. 
124, 129 Neb. 771. 

Tenn.—Fdelity Bond & Mortg€Lge 
Co. V. American Surety Co., 14 
Tenn. App. 211—National Accept- 
ance Co. v. Royal Indemnity Co., 9 
Tenn.App. 515. 

Vt.—Town of Windsor, to Use and 
Benefit of Samson Plaster Board 
Co. V. Standard Accident Ins. Co., 
26 A.2d 83, 112 Vt. 426. 

Va—^American Surety Co. v. Plank 
& Whitsett 166 S.B. 660, 169 Va. 
1 . 

Wis.—Citizens’ State Bank of She- 
boygan v. City of Sheboygan, 224 
N.W. 720, 198 Wis. 416. 

53- Neb.—^Luikart v. Massachusetts 
Bonding & Insurance Co., 263 N. 
W. 124, 129 Neb. 771. 

Pa—Shaw V. New Amsterdam Cas¬ 
ualty Co., 164 A. 916, 3X0 Pa 213. 
50 C.J. p 83 note 88. 

Xhe foroe of doetrlae of ejusdem 
generis Invoked to restrlct scope of 
bond of a compensated surety is les- 
sened by its impact with nile of lib- 
eral construction not applicable to 
penal statutes.—^U. S. Fidelity & 
Guaranty Co. v. Thomlinson-Ark- 
wright Co., 141 P.2d 817, 172 Or. 
307. 

54. U.S.—Massachusetts Bondlng & 
Ins. Co, V. Feutz, C.A.Mo., 182 F.2d 
762—Jack v. Craighead Rlce Mill. 
Co., C.C.A-Ark., 167 F.2d 96, cer¬ 
tiorari denied, New Amsterdam 
Cas. Co. V. Craighead Rice Mill., 68 
S.Ct. 1340, 334 U.S. 829, 92 L.Ed. 
1756—^Massachusetts Bonding & 
Insurance Co. v. John R. Thomp¬ 
son Co.. C.aA.Mo., 88 F.2d 825. 
certiorari denied 57 S.Ct. 941, 301 
U.S. 707, 81 L.Ed. 1361—North¬ 
western Jobbers Credit Bureau v. 
National Surety Corporation, D.C. 
Mlnn., 64 F.Supp. 716—^In re Park- 
er^Young Co., D-C.N.H., 12 F.Supp. 
987. 

Conn.—State ex rei. Beardsley v. 
London & Lancashire Indemnity 
Co of America 200 A, 667, 124 
Conn. 416. 

IU.—^Town of City of Peoria v. 
Rauschkolb, 78 N.E.2d 123, 333 111. 
App. .411—Omaha Nat. Bank v. U. 
S. Fidelity & Guaranty Co., 244 
IU.APP. 204. 


Mich.—City of Detroit v. Blue Rib- 
bon Auto Drivers' Ass*n, 237 N.W. 
61, 254 Mich. 263, 74 A.L.R. 1306. 

N.Y.—First Nat. Bank v. National 
Surety Co„ 169 N.Y.S. 774, 182 
App.Div. 262, reversed on other 
grounds 127 N.E. 479, 228 N.Y. 469. 

N.C.—Maxwell v. Southern Fidelity 
Mut. Ins. Oo., 9 S.E.2d 428, 217 N. 
C. 762. 

Or.—Tltle & Trust Co. v. U. S. Fideli¬ 
ty & Guaranty Co., 1 P.2d 1100, 138 
Or. 467, afflrmed 7 P.2d 806, 138 
Or. 467. 

S.C.—^Massachusetts Bonding & Ins. 
Co. V. Law, 147 S.E. 444, 149 S.C. 
402. 

Tenn.—^Rambo v. Naylor Engineer- 
ing Co., 10 Tenn.App. 203. 

Vt.—Town of Windsor, to Use and 
Benefit of Samson Plaster Board 
Co. V. Standard Accident Ins. Co., 
26 A.2d 83, 112 Vt. 426. 

Va.—^American Surety Co. of New 
York V. Commonwealth, '21 S.E.2d 
748, 180 Va. 97—^American Surety 
Co. V. Plank & Whitsett, 166 S.B. 
660, 159 Va. 1. 

50 O.J. p 83 note 89. 

55. U.-S.—^Massachusetts Bonding & 
Ins. Co. V. Feutz, CAMo., 182 F. 
2d 752 —Southern Surety Co. v. 
Slayton, C.aA.Ohio, 41 F.2d 693— 
State of Montana v. Fidelity & De- 
poslt Co. of Maryland, D.C.Mout., 
16 F.Supp. 489, afflrmed, C.Q.A., 
Fidelity & Deposlt Co. of Maiy- 
land V. State of Montana, 92 F.2d 
693—^Baltimore Trust Co. v. Met¬ 
ropolitan Casualty Ins. Co. of New 
York, D.C.Md., 3 F.Supp. 404, af- 
firmed, C.CJL, 68 F.2d 121—^Pru- 
dence Co. v. Fidelity & Deposlt 
Co. of Maryland, D.C.N.Y., 2 F. 
Supp. 454. 

Ariz.—New York Indemnity Co. v. 
May. 295 P. 814, 37 Ariz. 462. 

Ark.—State ex reL Balley v. Taylor, 
71 S.W.2d 470, 189 Ark. 313. 

Colo.—Federal Surety Co. v. Whlte, 
295 P. 281, 88 Colo. 238. 

Ind,—^London & Lancashire Indem- 
nfty Co. of America v, Communi¬ 
ty Savings & Ijoan Ass'n, 4 N.E.2d 
688, 102 Ind.App. 665—^U. S. Fidel¬ 
ity & Guaranty Co. v. Stark. 200 
N.E. 489, 102 Ind.App. 222—Gen¬ 
eral Asbestos & Supply Co. v. 
JBtna Casualty & Surety Ca, 198 
N.B. 813, 101 Ind.App. 207. 

La.—Texas & Paa Ry. Co. v. U. S. 
Fidelity & Guaranty Co., App., 16 
So.2d 671. 

Mo.—^Noonan v. Independence Indem¬ 
nity Co., 41 S.W.2d 162, 328 Mo. 
706, 76 AL.R. 931. 

Nev.—Gill V. Paysee, 226 P. 302, 48 
Nev. 12. 
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§§ 102-104 

surety.5® 

§ 103. Subject Matter in General 

Construction of suretyship contracts as to the 
debts or claims induded is discussed infra § 104, 
and as to the property or funds covered, infra § lOS. 

Examine Pocket Parts for later cases. 


72 C.J.S, 

§ 104. Debts or Claims Induded 

The rules of construction whlch apply to the con. 
tracts of suretfes apply In determining to what debts 
or liabillties the obllgation of the surety extends. 

The rules hereinbefore stated apply in detennin- 
ing to what debts or Habilities the obligation of 
the surety extends.®So, where the contract is to 
secure the payment of notes of a particular de- 
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Okl.—^Bmployers* Llability Assur. 
Corporation, I/imlted, of London, 
England* v. Cannon, 49 P.2d 103, 
173 Okl. 493, 102 A.L 1 .R. 131. 

Or.—Hagey v. Massachusetts Bond- 
inff & Insurance Co., 126 P.2d 836, 
169 Or. 132—Grandy v. Williams, 
34 P.2d 622, 147 Or. 409—Title & 
Trust Co. V. TJ. S. Fidelity & Guar- 
anty Co.. 1 P.2d 1100, 138 Or. 467, 
afflrmed 7 P.2d 806, 138 Or. 467. 

Pa.—^Pennsylvania Turnpike Com- 
mission, to Use of Weiss, v. An¬ 
drews & Andrews, 47 A.2d 220, 354 
Pa. 138—^Romano, for Use of Ro¬ 
mano, V. Loeb, 192 A. 100, 326 Pa. 
272—Hess v. Merion Title & Trust 
Co., 177 A, 63, 317 Pa. 601—Purdy 
V. Massey, 169 A. 646, 306 Pa. 288 
—^Real Estate-Land Title & Trust 
Co. V. Liloyd Bldg. Corporation, 169 
A. 168, 306 Pa. 189—Mechanics* 
Trust Co. V. Fidelity & Casualty 
Co. of Hew York, 166 A. 146, 304 
Pa. 52 C —^Pennsylvania Supply Co. 
r. National Casualty Co., 31 A.2d 
463, 152 Pa.Super. 217—Narbertb 
Building & Loan Ass*n v. Bryn 
Mawr Trust Co., 190 A- 149, 126 
Pa.Super. 74—Corpus Juris guoted 
in Tbomas Holme Building & Loan 
Ass'n V. New Amsterdam Casualty 
Co., 188 A. 374, 124 Pa.Super. 187 
—National Cas. Co. v. Perry, Com. 
Pl., 56 Dauph.Co. 369—Common- 
wealth, to Use of Bantini by Scar- 
ry, V. American Employers' Ins. 
Co. of Boston, Mass., Com.Pl., 20 
Erie Co. 384. 

Tenn.—^Eings, Inc., v. Maryland Cas¬ 
ualty Co., 33 B.W.2d 67. 161 Tenn. 
631. 

Vt—Springfield Co-op. Freeze Lock- 
er Piant v. Wiggins, 63 A-2d 182, 
116 Vt. 445—Town of Windsor, to 
Use and Benefit of Samson Plaster 
Board Co. v. Standard Accident 
Ins. Co., 26 A.2d 83, 112 Vt. 426. 

W.Va.—State ex rei. City of Beckley 
V. Roberts, 40 S.E.2d 841, 129 W. 
Va. 639—^Mills v. Indemnity Ins. 
Co. of North America, 171 S.E. 632, 
114 W.Va. 263. 

60 C.J. p 83 note 90. 

56. U.S.—^Massachusetts Bonding & 
Ins. Co. V. Peutz, C.A.M 0 ., 182 F.2d 
752—^American Surety Co. of New 
York V. Hutchinson, C.C.A.Tex., 63 
P.2d 636—Southern Surety Co. v. 
Slayton. C.C.A.Ohio, 41 P.2d 693— 
Clarksburg Trust Co. v. Commei> 
cial Casualty Ins. Co.. C.C.A.W.Va.. 


40 P.2d 626—Commissioners of 
Sinking Fund of Louisville v. An- 
derson, EKC.Ky., 20 P.Supp. 217, 
afflrmed. C.C.A., 110 P.2d 961, cer¬ 
tiorari denied 61 S.Ct. 28, 311 U.S. 
669, 86 L.Bd. 429—American Bond¬ 
ing Co. V. Anderson, D.C.Ky., 20 
F.Supp. 217, reversed on other 
grounds, C.C.A., 110 F.2d 961— 
State of Montana v. Fidelity & De- 
posit Co. of Maryland, D.C.Mont., 
16 P.Supp. 489, afflrmed, C.C.A., 
Fidelity & Deposit Co. of Mary¬ 
land V. State of Montana, 92 P.2d 
693. 

Ala.—Craft v. Standard Accident Ins. 
Co., 123 So. 266. 23 Ala.App. 246, 
certiorari granted 123 So. 271, 220 
Ala. 6. 

Ariz.—^Massachusetts Bonding & In¬ 
surance Co. V. Lentz, 9 P.2d 408, 
40 Ariz. 46. 

Ark.—State ex rei. Bailey v. Taylor, 
71 SW.2d 470, 189 Ark. 313— 
American Bonding Co. v. Board of 
Improvement of Street Improve- 
ment Dist. No. 82 of Hot Springs, 
69 S.W.2d 606, 187 Ark. 300—Con¬ 
solidated Indemnity & Insurance 
Co. V. State, 43 S.W.2d 240. 

Pia.—Carlton, for Use and Benefit of 
Okeechobee County, v. Detroit Pi- 
delity & Surety Co.. 161 So. 328, 
112 Fla. 644, followed 161 So. 332, 
112 Fla. 644. 

111.—Omalia Nat. Bank v. U. S. Pidel- 
ity & Guaranty Co., 244 111.App. 
204. 

Ind.—U. S. Fidelity & Guaranty Co. 
V. Stark, 200 N.B. 489, 102 Ind.App. 
222—^Evansville Ice & Storage Co. 
V. Fidelity & Casualty Co. of New 
York, 111 N.E. 812, 61 Ind.App. 
194. 

lowa.—^lowa Trust & Savings Bank 
V. Soppe, 247 N.W. 632, 216 lowa 
1242. 

Me.—^McParland v. Rogers, 184 A. 
391. 134 Me. 228. 

Mont.—Montana Auto pinance Cor¬ 
poration V. Pederal Surety Co., 
278 P. 116, 85 Mont. 149. 

Mo.—^Noonan v. Independence In¬ 
demnity Co., 41 S.W.2d 162, 328 

I Mo. 706, 76 AL.R. 931—Union 

State Bank v. American Surety 
Co., 23 S.W.2d 1038, 324 Mo. 438. 

Neb.—Luikart v. Maissachusetts 
Bonding & Insurance Co., 263 N.W. 
124, 129 Neb. 771. 

N.Y.—First Nat. Bank v. National 
Surety Co., 169 N.Y.S. 774, 182 
App.Div. 262, reversed on other 
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grounds 127 N.E. 479, 228 N.Y. 
469—^Lavine v. Indemnity Ins. Co. 
of North America, 264 N.Y.S. 804. 
142 Misc. 422, afflrmed 254 N.Y.s! 
1000, 234 App.Div. 906, reversed 
on other grounds 183 N.E. 897, 260 
N.Y. 399. 

Or.—Title & Trust Co. v. U. S. Fidel¬ 
ity & Guaranty Co., 1 P.2d 1100. 
138 Or. 467, afflrmed 7 P.2d 805, 
138 Or. 467. 

Pa.—^Hempfleld Tp. School Dist. v. 

Cavaller, 164 A. 602, 309 Pa. 460_ 

Corpus Juris guoted iu Thomas 
Holme Building & Loan Ass'n v. 
New Amsterdam Casualty Co., 188 
A 374. 377, 124 Pa.Super. 187— 
New Holland Dalries v. Regent 
Dairy Products Corporation, 174 
A. 664, 116 Pa.Super. 87—^Pennsyl- 
vania Turnpike Commission, to 
Use of V. Girard Const. Co., 38 Pa. 
Dist. & Co. 1. 

Tenn.—^ICings, Inc. v. Maryland Cas¬ 
ualty Co., 33 S.W.2d 67, 161 Tenn. 
631—^Fidelity Bond & Mortgagc 
Co. V. American Surety Co., 14 
Tenn.App. 211. 

UtaJbu-*-^. P. Tolton Inv. Co. v. Mary¬ 
land Casualty Co., 293 P. 611, 77 
Utah 226. 

Vt.—Springfield Co-op. Freeze Lock- 
er Piant v. Wiggins, 63 A2d 182, 
116 Vt. 446—^Town of Windsor, to 
Use and Benefit of Samson Plaster 
Board Co. v. Standard Accident 
Ins. Co., 26 A2d 83, 112 Vt. 426. 

Wash.—Tucker v. Brown, 160 P.2d 
604, 20 Wash.2d 740—Glaspey v. 
Drolet, 108 P.2d 376, 6 Wash.2d 
610. 

Wis.—^In re Oeflein’s Estate, 245 N. 
W. 109, 209 Wis. 386. 

60 C.J. p 84 note 91. 

57- U.S.—^Providence, Pali River & 
Newport Steamboat Co. v, Massa- 
chusetts Bay S. S. Corporation, D. 
C.Mass., 38 P.2d 674. 

Ga.—Cartwright v. Parmers Bank of 
Tifton, 41 S.E.2d 818, 74 GaApp. 
847—J. R. Watkins Co. v. Blllng- 
ton, 29 S.B.2d 300, 70 Ga.App. 722. 

Mich.—Campbell v. Brower, 248 N. 
W. 681, 263 Mich. 160. 

Pa.—Cohen v. Bank of Philadelphia 
& Trust Co., 166 A 742, 102 Pa.Su- 
per. 279—^New Holland Dairies v. 
Regent Dairy Products Corpora¬ 
tion, 174 A 664, 116 Pa.Super. 87. 

Tex.—W. T. Rawleigh Co. v. Sher- 
ley, Civ.App., 165 S.W.2d 466, er¬ 
ror dismissed. 

Wash.—W. T. Rawleigh Co. v. Gra- 
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§§ 104r-106 


scription, the sufety is not liable for the payment 
of other notes.^S a surety may become responsi- 
ble for disputed as well as for valid claims if this 
was the intention.55 If a surety becomes responsi- 
ble for a judgment to be obtained, he can show that 
the judgment for which he is sought to be held is 
not the one for which he became liable,6® or that 
the judgment obtained is void.®i If payment by 
the Principal was to be made out of certain funds, 
the surety is not in default if such funds were not 
received by the principal,®^ unless the undertaking 
also included the collection of such funds.^^ If 
the contract of the surety was to reimburse the ob- 
ligee for money which the latter might be called 
on to pay by reason of acts of the principal, the 
surety is liable on payment by the obligee, although 
without compulsion, if there was legal liability on 
his parL®^ 


§ 105. Property or Funds Covered 

The questlon of what property or funds are intended 
to be covered by the suretyship contract must depend 
on the terms of the contract. 

The question of what property or funds are in¬ 
tended to be covered by the suretyship contract 
must depend on the terms of the contract.®^ 

§ 106. Duties of OfHce or Employment 

The liability of a surety on a contract conditioned 
on the performance by the Principal of the duties of his 
office or employment depends on the construction of the 
terms of the contract. 

The liability of a surety on a contract condi¬ 
tioned on the performance by the principal of the 
duties of his ofi&ce or employment depends on the 
construction of the terms of the contract.6® Where 
the bond is conditioned that the principal account 


TiflTYi, 103 P.2d 1076. 4 WaslL2d 407, 
129 A-L-R. 596. 

50 C.J. P 84 note 93. 

BnildlnfiT and coxistmctlon coiitraots 
D.C.—^Zipkin v. Investors Syndicate, 
152 P.2d 678, 80 U.SjiwPP.D.C. 302. 
Mo.—Sylvester Watts Smyth ReaJty 
Co. V. American Surety Co. of N^ew 
York, 238 S.W. 494, 292 Mo. 423. 
Pa.—Pennsylvanla Turnpike Com- 
mlssion, to Use of, v. XJ. S, Fldel- 
ity & Guaranty Co., 44 Pa.Blst. & 
Co. 187. 

Tex.—American Surety Co. of New 
York V. Stuart, Civ.App., 161 S.W. 
2d 886. 

Wash.—Jenkina v. American Surety 
Co. of New York, 88 P. 1112, 45 
Wash. 573. 

Wls.—Warren Webster & Co. v. 
Beaomont Hotel Co., 138 N.W. 102, 
151 Wis. 1. 

58. N.Y.—Adriance v. Kelley, 166 N. 
Y.S. 1013, 171 App.Div. 213. 

59. Wis.—St Paul Tltle, etc., Co. 
V. Sabin, 87 N.W. 1109, 112 Wis. 
105. 

60. N.Y.—Caponlgri v. Cooper, 70 
N.Y.S. 687, 34 Misc. 649. 

61. La—^McCloskey v. Wlngdeld, 29 
La.Ann. 141. 

62. Utah.—Utah State Bldgr., etc., 
Assoc. V. Perkins, 178 P. 960, 53 
Utah 474. 

50 C.J. p 84 note 98. 

56. 'Ky.—Thompson ▼. Coppage, 2 
Bush 318. 

64. U.S.—^Northwestern Jobbers 
Credit Bureau v. National Surety 
Corporation, D.C.Minn., 64 F.Supp. 
716. 

50 C.J. p 85 note 2. 

55. U.S.—Corpus Jnxls dted In 
State of Arkansas v. Pufahl, 0.0. 
AArk., 62 F.2d 116, 118. 

2olo.—^Federal Surety Co. v. White, 
296 P. 281, 88 Colo. 238. 

50 C.J. p 85 note 3. 


Property or jFonds held covered 

(1) Advancements. 

U.S.—^Feutz V. Massachusetts Bond- 
ing & Ins. Co.. D.C.Mo., 86 F.Supp. 
418. 

Cal-—Municipal Bond Co. v. Balboa 
Const Co., 34 P.2d 1032, 140 Cal. 
App. 67. 

La—^Ault & Burden v. Shepherd, 8 
LaApp. 595. 

Tex.—Constitution Indemnity Co. of 
Philadelphia v. Morsran, Clv.App., 
49 S.W.2d 497, error refused. 

Utah.—Corporation of President of 
Church of Jesus Christ of Latter- 
Day Salnts v. Hartford Accident 
& Indemnity Co., 96 P.2d 736, 98 
Utah 297. 

50 C.J. p 85 note 3 [aj (1). 

(2) Buildingr not referred to In 
bond.—^Molin v. New Amsterdam 
Casualty Co., 203 P. 8 , 118 Wash. 
208. 

(3) Financial ald extended by 
creditor. 

U.S.—^Pennsylvania R. Co. v. Fidel- 
ity & Deposit Co* of Maryland, D. 
C.Pa, 16 F.-Supp. 902. 

Mass.—^Museum of Fine Arts v. 
American Bonding^ Co. of Balti- 
more, Md., 97 N.E. 633, 211 Mass. 
124. 

(4) Payment of funds to Princi¬ 
pal.—^Island Gun Club v. National 
Surety Co., 172 P. 209, 101 Wash. 
185. 

(6) Payment to agrent of creditor. 
—^Brod V. Cincinnati Time Recorder 
Co., 77 N.E.2d 293, 82 Ohio App. 26. 

(6) Sums paid to dischar^e llens. 
—^Alfred B. Joy Co. v. New Amster¬ 
dam Casualty Co., 120 A. 684, 98 
Conn. 794. 

Property or funds held not covered 

(1) Advancements by creditor. 
D.C.—^Zipkin v. Investors Syndicate. 

162 F.2d 678, 80 U.S.App.D.C. 802. 
Tenn.—^National Union Fire Ins. Co. 
V. Winn, 3 Tenn.App. 60. 
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(2) Building not referred to In 
contract.—^Mlller v. Friedheim, 102 
S.W. 372. 82 Ark. 692. 

(3) Building- provided for in In- 
dependent contract.—^Mlller v. Fried¬ 
heim, supra. 

(4) Loans made before executlon 
of contract.—Corporation of Presi¬ 
dent of Church of Jesus Christ of 
Latter-Day Saints v. Hartford Acci¬ 
dent & Indemnity Co., 95 P.2d 736, 
98 Utah 297. 

(6) Property not referred to in 
bond.—^Reilly v. McCray, 62 Pa. 
Super. 308. 

66 . R.I.—Narragransett Pier R. Co. 
V. Palmer, 38 A2d 761, 70 RL 298, 
163 AL.R. 1143. 

50 C.J. p 85 note 5. 

Bond held a fldelity and per f ormance 
bond 

Bond of Principal and surety com- 
pany blndingr them to pay third 
person for loss sustained by third 
person because of any act of fraud, 
dlshonesty, for&ery, theft, larceny, 
or embezzlement on part of Princi¬ 
pal while in performance of a Joint 
adventxzrer agrreement wlth third 
person was both a fldelity and per¬ 
formance bond, at least to extent 
that it gruaranteed that prlncix>al 
would undertake performance of 
agreement with honesty and fldelity. 
—^Massachusetts Bondlng & Ins. Co. 
V. Peutz, C.AMO., 182 F.2d 752. 

Surety held liable 

Ind.—^Peters v. Bechdolt, 192 N.H. 
116, 100 Ind.App. 396. 

Surety held not liable 

(1) For loss to company through 
dishonesty or culpable negligence 
while employed by company.—^Nar- 
ragansett Pier R. Co. v. Palmer, 38 
A.2d 761, 70 R.L 298. 163 AL.R. 1143 

(2) For payment of uncollectable 
claims.—^Fidelity-Phenix Fire Ins. 
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for assets coming into his hands, the principal can 
only perform the condition by pa 3 rment into court 
or according to the order of the court.®"^ Where 
the particular employment or office is not expressly 
stated 'but is clearly indicated by the terms of the 
contract, the surety’s obligation is confined to such 
€mplo 3 rment or office,®® unless the surety consents 
that it be extended to cover another employment,®® 
in which case the employment to which it ex- 
tends limits the surety^s obligation.^® The surety 
is not liable for the acts of the principal in dis- 
charge of duties to one other than the obligee.'^! 
Recovery on the bond of one officer does not pre- 
vent recovery on the bond of another for the same 
default.*^^ Where the trustees of a beneficial asso- 
ciation give several bonds, the sureties on the sev- 
eral bond of one of them may be held for the 
personal default of their principal.^® Instruction 
by a superior to the principal as to matters not 
within the scope of the latter^s duties does not af- 
fect the surety’s liability.'^^ Where the principal 
carried on his office through employees, and a loss 
occurs as to the office, in the absence of proof 
that it was by the employees the surety of the prin-' 
cipal is liable.'^® Sureties who have undertaken 
to be responsible for the principal within certain 


territory are not responsible for his acts else- 
where.*^® 

§ 107. Period as to Which Liability Attaches 

Unless sooner discharged, and except as it may be 
limited by the contract, the obligation of the surety 
continues for the same period as that of the principal. 

Unless sooner discharged, or except as it may be 
limited by the contract, the obligation of the sure¬ 
ty continues for the same period as that of the 
principal.*^Where the facts indicate that the sure¬ 
ty intended the obligation to be a continuing secur- 
ity for future credit to be extended to the prin¬ 
cipal, the surety’s liability will run for such period, 
and the amount named in the contract limits the 
liability at the end of such time.*^® 

§ 108. -Preexisting Liabilities 

A contract of suretyship is not retrospective In Its 
opSration and no liability attaches to the surety for de. 
faults occurring before it is entered into, unless an in. 
tent to be so liable is indicated. 

A contract of suretyship is not retrospective in 
its operation*^® and no liability attaches to the sure¬ 
ty for defaults occurring before it is entered into,®® 
unless an intent to be so liable is indicated.®^ A 


Co. of New York v. Jackson, 181 S. 
W.2d 625. 

67. Mo.—State v. Chicagro Bonding:, 
etc., Co.. 215 S.W. 20, 279 Mo. 636 
—State V. Williams. 77 Mo. 463. 

68. lowa.—Jewel Tea Co. v. Shep- 
ard. 154 N.W. 755, 172 lowa 480. 

69. lowa.—Jewel Tea Co. v. Shep- 
ard. supra. 

70. lowa.—Jewel Tea Co. v, Shep- 
ard, supra. 

71. Mo.—Farmers* Li. & T. Co. v. 
Southern Surety Co., 226 S.W. 926, 
285 Mo. 621. 

50 C.J. p 86 note 11. 

78. Colo.— Corpus Juris qpLOted in 
National Surety Corporation v. 
Hali. 109 P.2d 906, 907, 107 Colo. 
150. 

Tex.—^National Surety Co. v. Tom- 
ball First State Bank, Civ^A^pp.. 
244 S.W. 217- 

73- Me.—Coombs v. Harford, 69 A. 
529, 99 Me. 426. 

74. U.S.—U. S. Fidellty, etc., Co. v. 
Walker, Ala., 248 F. 42, 160 C.C.A. 
182. 

50 C.J. p 86 note 13. 

76. Va.—IT. S. Pidellty, etc,. Co. v. 
Virginia. Country Club, 106 S.E. 
686, 129 Va. 306. 

76. Kan.—Singer Mfg. Co. v. Arm- 
strong, 54 P. 571, 7 Ean.App. 314. 

50 C.J. p 86 note 15. 

77. D-C.—Starrett Bros. & Eken v. 


Asher Flreprooflng Co., 69 F.2d 
368, 61 App.D.C. 182. 

Ind.—Peters v. Bechdolt, 192 N.B. 

116, 100 Ind.App. 395. 

Mo.—J. R. Watkins Co. v. Oldfleld, 
174 S.W.2d 142, ,361 Mo, 894. 

Pa.—Challenge Tearly Beneficial 
Ass’n V. Wels, 62 Pa.Super. 262. 
Tex.—American Surety Co. v. Camp, 
Civ.App.. 202 S.W. 798. 

50 C.J. p 86 note 18. 

Indefinite period 

The contracts of paid sureties 
should not be construed to cover an 
indefinite period of time unless lan- 
guage is found thereiu to support 
such a concluslon.—Commlssloners 
of Sinking Fund of Louisvllle v. 
Anderson, D.C.Ky., 20 F.Supp. 217, 
afiirmed C.C.A.. 110 P.2d 961, cer¬ 
tiorari denied 61 S.Ct. 28, 311 U.S. 
669, 85 L.Ed. 429—^America Bonding 
Co. V. Anderson, D.C.Ky., 20 F.Supp. 
217, reversed on other grounds O.C. 
A, 110 F.2d 961. 

78- La.—^Bush Wine, etc., Co. v. 

Wolff. 19 So. 766, 48 La.Ann. 918. 
50 C.J. p 86 note 21. 

79. tJ.S.—Corpus Jnria dted in 
Home Indemnity Co. v. State of 
Missouri, C.C.AJy[o., 78 F.2d 391, 
394—Corpus Juris gtuoted in W. 
J. Jones & Son v. Columbla Cas- 
ualty Co., C.C.A.Or.. 73 F.2d 449, 
452. 

Mo.—State ex rei. Prudential Ins. 
Co. of America v. Bland, 185 S.W. 
2d 654, 353 Mo. 956. 
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Pa.—Commonweaith v. Standard Ac¬ 
cident Ins. Co. of Detroit, Mlch., 
161 A. 895, 105 Pa.Super. 858. 

50 C.J. p 86 note 22. 

80. U.S.—Town of Hamden vl Amer- 
can Surety Co., C.C.A.Conn., 93 P. 
2d 482, certiorari denied American 
Surety Co. v. Town of Hamden, 
58 S.Ct 647, 303 U.S. 648, 82 L.Ed. 
1109—^Home Indeihnlty Co. v. 

State of Missouri, C.C.AMo., 78 
iF.2d 391—Corpus Juris ofioted ia 
W. J. Jones & Son v. Columbla 
Casualty Co., C.CAL.Or., 73 F.2d 
449, 462—American Surety Co. of 
New York v. Scott C.C,AColo., 
63 P.2d 961. 

Ind.—^Employers’ Liability Assur, 
Corporation v.‘ State ex rei. Union 
Trust Co. of Pranklln, 34 N.E.2d 
936, 110 Ind.App. 86. 

Mo.—^Prudential Ins. Co. of America 
V. Goldsmith, App., 181 S.W.2d 
201 . 

Pa.—Commonweaith v. Standard Ac¬ 
cident Ins. Co. of Detroit Mlch., 
161 A. 895, 105 Pa.Super. 358. 

Tenn.—Stevenson v. Union Indem¬ 
nity Co., 28 S.W.2d 346, 160 Tenn. 
603, 

Tex.—Scruggs v. Rowe, Civ.App.. 
147 S.W.2d 946, error dlsmissed, 
judgment correct—^Means v, Eloyd 
West & Co., CivA.pp., 74 S.W.2d 
518. 

50 C.J. p 86 note 23. 


81. U.S.—Corpus Juris guoted to 
W. J. Jones & Son v. Columbla 
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fortiori the surety is not liable for antecedent acts 
or defaults of his principal where he has expressly 
stipulated against such liability.^^ some cases 
sureties have been held liable for the defaults of 
the officer of a beneficial association occurring- be- 
fore the execution of the bond.83 

g 109. - Time of Employment or Ofiice 

Where an employee or officer is chosen for an un- 
certaln perlod, the sureties on his bond generaliy wiii 
be iiabie for the duration of such period, and, if chosen 
for a definite perlod, his sureties wiil not be Iiabie for 
defaults occurring after the perlod for which the bond 
was glven. 

Where an employee or oflScer is appointed, elect- 
ed, or hired for an uncertain period, the sureties on 
his bond g-enerally will be liable for the duration of 
such period.84 The liability of the sureties of an 
employee as to an 3 rthing that may occur thereafter 
is tenninated by tie removal^S or resignation^^ of 
the employee, although his employment by the per- 
son secured may be continued thereafter but 
their liability for matters which occurred prior to 
such removal or resignation is not affected there- 
by.33 


If the Principal is appointed, elected, or employed 
annually or for a definite period, his sureties will 
not be liable for defaults occurring after the ex- 
piration of the year or period for which the bond 
was given,89 although he is reappointed or reelect- 
ed,30 and although the bond is conditioned for the 
performance of duties by the principal during his 
continuance in office.^i So, if the principal has 
been employed to accomplish certain work, his sure¬ 
ties are not liable after that work has been accom- 
plished.32 Where the bond fails to state the term, 
it may be coextensive with the term of the orig- 
inal appointment.93 The fact that the ofi5ce of the 
principal is an annual one need not appear in the 
bond.9^ Sureties will be liable for subsequent terms 
if the language of their contract indicates such 
an intention,95 although it is requisite, even in 
such cases, that the Service of the principal be con- 
tinuous,36 unless there is a contract provision oth- 
erwise.97 An office does not become an annual 
one merely because the officers appointing the prin¬ 
cipal are chosen annually.®3 

In the absence of a provision in the contract, 
where it is ciear that the principal is to be elected 


Casualty Co., C-C.A.Or., 73 F.2d 
449, 452—^American Surety Co. of 
New Torlt v. Scott, C.C.A.C 0 I 0 ., 
63 F.2d 961. 

Colo.—-W. T. Rawleigrli Co. v. Dick- 
neite, 61 P.2d 1028, 99 Colo. 276. 
Idlss.—W. T, Rawlei^rli Co. v. Wingr, 
4 So.2d 222. 

Afo.—^State ex rei. Prudential Ins. 
Co. of America v. Bland, 185 S.W. 
2d 654, 353 Mo. 956—Prudential 
Ins. Co. of America v. Goldsmith, 
App., 181 S.W.2d 201. 

Tenn,—Stevenson v. Union Indem- 
nlty Co.. 28 S.W.2d 346, 160 Tenn. 
603. 

Wash.—^Slolin v. New Amsterdam 
Casualty Co.. 203 P. 8, 118 Wash. 
208. 

60 C.J. p 86 note 24. 

Prior Indehtedness as showxi hy 
bo<^ 

(1) Contract whereby sureties as- 
sumed buyer^s prior indebtedness as 
3hown by seller^s books contem- 
plated that liability be shown solely 
ay seller^s books, and books them- 
selves must furnish Information re- 
luired with reasonable certainty 
without aid of parol evidence or 
loose-leaf memoranda kept other- 
W’ise than In, and as part of, books. 
—W. T. Raleig-h Co. v. Rotenberry, 
164 So. 5, 174 Miss. 319. 

(2) Contract whereby sureties as- 
3umed buyer*s prior Indebtedness as 
ihown by seller's books referred to 
‘accoxmt books,** meaningr volumes 
)Ound or sewed together in which 
Mscounts are regularly kept. and ex- 
:Iudinfir collectione of loose and in¬ 


determinate memoranda.—W. T. Ra- 
lelgh Co. V. Rotenberry. supra. 

(3) Seller was not entitled to re- 
cover against sureties contracting 
to assume buyer's prior indebted¬ 
ness as shown by seller*s books, 
where books carried allegred account 
in form of entries conslsting only of 
dates and figures and letter “M/* 
especially in absence of Invoice 
numbers and of testimony that let¬ 
ter *‘M*’ was well understood as 
meanlng merchandise.—W. T. Ra- 
leigh Co. V. Rotenberry, supra. 

82. Miss.—^Maryland Casualty Co. 
V. HAU. 88 So. 407. 125 Miss. 792. 

50 C.J. p 87 note 25. 

83. 111.—Swisher v. Fldellty, etc., 
Co., 164 IlLApp. 243. 

7 C.J. p 1096 note 61. 

84. lowa.—Wapello State Sav. Bank 
V. Colton, 110 N.W. 450. 183 lowa 
147, 11 L.R.A..N.S., 493. 

60 C.J. p 87 note 27. 

Period of liability on oflacial bonds 
generaliy see Officers §§ 162. 163. 

85. Ohio.—City Ins. Co. v. Roberts, 
6 Ohlo Dec., Reprint, 1213, 12 Am. 
L..Rec. 744, 11 Cinc.L.Bul. 219. 

50 C.J. p 87 note 28. 

86. Mass.—Amlcable Mut. L<. Ins. 
Co. V. Sedgwick, 110 Mass. 163. 

N.T.—Fidelity Mut. Life Ins. Co. v. 
Rlchland, 138 N.T.S. 763, 164 App. 
Biv. 96. 

87. N.Y.—Grand Union Tea Co. v. 
Potter. 166 N.T.S. 469. 101 Misc. 
62. 

50 C.J. p 87 note 30. 
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88J U.S.—^McGill V. U. S. Bank, 
Conn., 12 Wheat. 611, 6 L.E3d. 711. 
60 C.J. p 87 note 31. 

89. Ind.—^Peters v. Bechdolt. 192 
N.B. 116, 100 In(LApp. 396. 

60 C.J. p 87 note 33. 

90. Cal.—^Presno Enterprise Co. v. 
Allen, 8 P. 69. 67 Cal. 605. 

50 C.J. p 87 note 34. 

91. Mass.—0*Brlen v. Murphy, 56 
N.E. 288. 175 Mass. 253, 78 Am. 
S.R. 487. 

50 C.J. p 87 note 35. 

92. Ga.—rSouthern Surety Co. v. 
Williams, 137 S.B. 861, 36 Ga.App. 
692. 

60 C.J. p 87 note 86. 

93. Ind.—^Peters v. Bechdolt, 192 
N.EL 116, 100 Ind.App. 395. 

94. Neb.—^Humboldt First Nat. Bank 

V. Samuelson, 118 N.W. 81, 82 Neb. 
632, 119 N.W. 260, 82 Neb. 635. . 

50 C.J. p 87 note 37. 

95. Ind.—^Peters v. Bechdolt, 192 N. 
B. 116, 100 Ind.App. 396. 

60 C.J. p 87 note 41. 

96. Me.—Coombs v. Harford, 59 Al. 
529, 99 Me. 426. 

60 C.J. p 88 note 42. 

97- Pa.—Shackajnaxon Bank v. 

Tard, 22 A, 908, 143 Pa. 129, 24 
Ajaa.S.R. 621. 

98. Cal.—^Humboldt Sav., eto:, Soc. 
V. Wennerhold, 22 P, 920, 81 Cal. 
528. 

Kan.—Bilis Merchahts* Bank v. 

Honey, 50 P. 871, 58 EAn. 603. 
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annually or at fixed periods, the surety is not lia- 
ble after the expiration of such period and a reason- 
able time thereafter for the choice and qualification 
of a successor.®® If a successor is not chosen, and 
the Principal continues in office without any re- 
appointment or reelection, the sureties cannot be 
held for any default occurring after his term has 
expired.1 The contract may, however, contain a 
provision that the liability shall continue until a 
successor is named and qualified.2 

§ 110. - Successive Contracts or Periods 

In the absence of the 8urety’s assent, a surety on 
one contract is not Ilable on a subsequent contract; nor 
Es a surety on the subsequent contract liable on the 
prior contract. 

In the absence of the surety*s assent,® as for ex- 
ample, by provision in his contract therefor,^ a 
surety on one contract is not liable on a subsequent 
contract;® nor is a surety on the subsequent con¬ 
tract liable on the prior contract® So, a surety for 
the performance of a contract is not, in the absence 
of a specific agpreement, a surety for the perform¬ 
ance of a renewal of the contract.Where there 
are successive bonds, with different sets of sure¬ 
ties on each, it is the time of an actual defalca- 
tion and not the technical breach which determines 
which set is liable.® Although there is authority 
to the contrary,® if the principal uses money collect- 
ed during one term to make good the defaults of 
a prior term, the sureties on the last bond given 
are liable.^® The termination of an employee's 
contract by a second appointment will release his 


surety from liability under the later appointment.ii 
The sureties on the bond of the officer of a bene- 
ficial association are not relieved from liability for 
a defalcation because the association accepted the 
officeres resignation, where a new officer was imme- 
diately elected and installed, and the demand was 
made on the former one for the funds.^® 

§ 111. - Term of Lease 

A surety of a lessee for a fixed term Is not liable 
after its expiration, although the lessee holds over, and 
the lessee has on option for a renewal, uniess the lan- 
guage of the contract indicates the contrary. 

A surety of a lessee for a fixed term is not lia¬ 
ble after its expiration, although the lessee holds 
over,i® and the lessee has an option for a renewal, 
uniess the language of the contract indicates the 
contrary.i® The rescission of a lease by the les- 
sor will terminate the liability of the surety for 
rent to accrue thereafter.^® So, where the tenantes 
surrender of the premises is accepted by the land- 
lord, the tenanfs surety is not liable for rent to 
accrue,!*^ although he remains liable for the rent 
already due.i® A reletting of the premises by the 
lessor by the direction of the surety does not oper¬ 
ate as a surrender.^® The removal from the prem¬ 
ises of a tenant by summary proceedings likewise 
terminates the liability of the tenant’s surety as to 
the rent thereafter accruing,®® but the surety is not 
released by the issuance of the warrant in such 
proceedings where the surety assented to a stay 
to permit the tenant to pay the rent, which payment 


99. Mich.—Webster v. Jossmaii, 165 
N.W. 802, 199 Micli. 98. 

50 C.J. p 88 note 47. 

1. Mass.—Glielmsford Co. v. Dema- 
rest, 7 Gray 1. 

50 C.J. p 88 note 48. 

2. Mlnn,—^elson, etc., Creamery, 
etc., Co. V. Arxnstronfir, 101 N.W. 
968, 102 N.W. 207, 731. 93 Minn. 
449. 

50 C.J. p 88 note 49. 

3. Md.—^Maryland Fldellty, etc., Co. 
V. Poe, 114 A. 713, 138 Md. 520. 

50 C.J. p 88 note 51. 

4. N.T.—Ulster County Sav. Inst. 
V. Toung, 55 N.E. 4 83, 161 N.T. 23. 

50 C.J. p 88 note 52. 

Fractioally identioal contracts 

Surety of contractor with prac- 
tically identical contracts witli indi- 
viduals and their corporate succes¬ 
sor was liable on bond namins cor¬ 
porate obllgree, but referring^ to date 
of contract with indi%'1duals.—Co- 
lumbia Lumber & Mfsr- Co. v. Globe 
Indemnlty Co., 164 S.E. 916, 166 S.C. 
408. 


5. Ark.—^American Indemni ty Co. 
V. Reed, 87 S.W.2d 1, 191 Ark. 556. 

50 C.J. p 88 note 53. 

6. Ind.—^Employers' Liability Assur. 
Corporation v. State ex rei. Un¬ 
ion Trust Co. of Frajiklin, 34 N.E. 
2d 936, 110 Ind.App. 86. 

50 C.J. p 88 note 54. 

7- D.C.—^U. S. V. Bayly. 39 App.I3.C. 

105, 41 L.BAl.,N.S., 422. 

8. Ind.—^Employers’ Liability Assur. 
Corporation v. State ex rei. Union 
Trust Co. of IFranklin, 34 N.B.2d 
936, 110 Ind.App. 86. 

Wash.—Corpus Juris dted in Zagrar 
V. . Columbia Casualty Co., 43 P. 
2d 949, 951, 181 Wash. 487. 

7 C.J. p 1094 note 64 [a]—50 aj. p 
88 note 56. 

9- N.T.—Golden Seal Assur. Soc. v. 
.ffitna Casualty, etc., Co., 202 N.T. 
S. 674, 207 App.Div. 628. 

lO. 111.—Citizens' Sav., etc., Assoc. 

V. Weaver, 127 IlLApp. 252. 

50 C.J. p 88 note 58. 

11* Ala.—^Rapier v. Lotiisiana Equi- 
table Life Ina. Co., 67 Ala. 100. 

60 C.J. p SS note 59. 
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12. S.C.—Stemmermann v. Lilien- 
thal, 32 S.E. 636, 64 S.C. 440. 

7 C.J. p 1095 note 60. 

13. Mass.—Brewer v. gnapp, 1 Pick. 
332. 

14. N.C.—^Town of Tarboro v. West, 
170 S.E. 634, 206 N.C. 200. 

50 C.J. p 88 note 62. 

15- Pau—^Platt V. Fisher, 69 Pa. 

Super. 114. 

50 C.J. p 88 note 63. 

16. Mo.—^Hotel Milton Co. v. Pow- 
ell, 123 S.W. 953, 146 Mo.App. 208. 
17- U.S.—^American Bondin^ Co. v. 
Pueblo Inv. Co., Colo., 150 P. 17, 
80 C.C.A. 97, 9 L.R.A.,N.S., 557, 
10 Ann,Cas. 357. 

50 C.J. p 88 note 65. 

18. Ark.—White River, etc., R. Co. 
V. Star Ranch, etc., Co., 91 S.W. 
14, 77 Ark. 128. 

50 C.J. p 88 note 66. 

19. N.T.—McKensie v. Farrell, 17 
N.T.Super. 192. 

20. N.T.—^Wilkesbarre Realty Co. v, 
Powell, 149 N.T.S. 209, 86 Misc. 
321—^Newcombe v. Eagleton, 38 
N.T.S. 424, 16 Misc. 285. 
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is made during the time of the stay.^i The sure- 
ty’s liability is not terminated by the unjustified 
abandonment of the premises by the lessce,32 even 


though the premises are occupied by others who 
were not procured by the Iessor,23 or because the 
lessor does not relet when he can.^^ 


C. AMOUNT RECOVERABLE 


I 112. In General 

As a general rule, the liabflity of a surety In the 
absence of contraotual limitation is measured by the loss 
or damage directly resulting from the default of the 
Principal with respect to the act to secure the perform- 
ance of which the suretyshlp contract !s entered into. 

As a general nile, the liability of the surety in 
the absence of contractual limitation^B or provision 
for liquidated damages,26 as distinguished from a 
penalty,-*^ is measured by the loss or damage di¬ 
rectly resulting from the default of the principal 
with respect to the act to secure the performance 
of which the suretyship contract is entered into.28 
In the case of a continuing security for future cred¬ 
it to be extended to the principal, the amotmt named 
by him in the obligation indicates the balance of 
the principars account for which he may be held.29 
If the surety’s liability is not continuing, he cannot 
be held for any credit extended to the principal 
after the amount designated by him has been 


reached,20 although future payments made by the 
Principal have reduced the amount due.^i Sureties 
for an amount owing by the principal are liable for 
what is actually due^s and not for the amount re- 
cited in the instrument as being due,83 or for 
amounts subsequently due.®^ 

If sureties bind themselves severally for certain 
amounts, each is liable up to that amount.35 

The surety is entitled to have sums received by 
the obligee properly going in reduction of the dam- 
ages suffered by the obligee applied in mitigation 
thereof.36 

Building or constmction contract. Where the 
principal fails to discharge his obligations under 
a building or construction contract, the obligee 
can recover the actual damages sustained up to the 
penalty named in the bond,*^ and he is entitled 
to be placed in the position in which he would 


21. N.T.—Newcombe v. Eagrleton, 
44 N.T.S. 401, 19 MIsc. 603. 

22. La.—^Ledoux v. Jones, 20 La. 
Ann. 539. 

23. La.—^Ledoux v. Jones, supra. 

Pa,—Supplee v. Herrman, 16 Pa. 

Super. 46. 

24. La.—^Ledouz v. Jones, 20 La. 
Ann. 539. 

25. Or.—Title & Trust Co. v. TT. S. 
Pidelity & Guaranty Co., 1 P.2d 
1100, 138 Or. 467, reheard 7 P.2d 
806, 138 Or. 467. 

PhlUppine.—^Lemery v. Mendoza, 48 
Philippine 415. 

2e. XT-S.—Johnson v. Southwestern 
Surety Ins. Co., D.C.Or., 206 F. 
486. 

50 C.J. p 89 note 85. 

27. Ind.—^Dill v. Lawrence, 10 N.B. 

673, 109 Ind. 664. 

50 C.J. p 89 note 86. 

23. Mass.—^Leshefsky v. American 
Employers* Ins. Co., 199 N.E. 395, 
293 Mass. 164, 103 A.L.R. 1388. 
S.D.—Oorpns Juris dted in. Minne- 
haha County v. Willadsen, 11 N. 
W.2d 56. 69, 69 S.D. 412, 

50 C.J. P 89 note 87. 

ITominal aiid substontlal damages 
For the breach of the bond the 
creditor is entitled to recpver nom- 
inal damages and substantial dam¬ 
ages if he has sustained any.— 
Leshefsky v. American Employers' 
Ins. Co., 199 N.E. 395, 293 Mass. 164, 
103 A.L.B. 1388. 

Szpenses in moving boat, after 


purchase at marshal’8 sale, were not 
recoverable from surety on bond in- 
demnifylng agalnst liens.—^Provi- 
dence, Fall River & Newport Steana- 
boat Co. V. Massaclxusetts Bay B. S. 
Corporation, D.C.Ma.ss., 88 F.2d .674. 
Sureties on notes 

(1) A surety on notes glven for 

the price of property transferred in 
fraud of the seller's creditors is not 
liable for the value of the property j 
in excess of the amount of the note. 
Vance Shoe Co. v. Hiaught, 23 S.R i 
563. 41 W.Va. 275- ' 

(2) The liability of sureties on ai 
note given during the ClvU War for 
land was for the value of Confed- 
erate money at that time; but they 
could Show that it was given for 
land, and the amount recoverable 
would be the value of the land.— 
Bryan v. Harrison, 71 N.C. 478. 

29. Tex.—Lasater v. Purcell Mill, 
etc., Co., 64 B.W. 425, 22 Tex.Civ. 
App. 33. 

I 50 C.J. p 90 note 88; 

30. La-—Stewart v. laevis, 6 So. 
898, 42 La.Ann. 37. 

60 C.J. P 90 note 89. 

31. N.T.—Agawam Bank v. Strever, 
16 Barb. 82, affirmed 18 N.Y. 502. 

32. N.T.—Cobb v. Titus, 10 N.T. 
198. 

60 C.J. P 90 note 91. 

33. Philippine.—H o n g k o n g, eta, 
Banking Co. v. Aldanese, 48 Fhil- 
ippine 990. 

50 C.J. P 90 note 91. 

591 


34. S.C.—^De Camps v. Carpin, 19 
S.C. 121. 

50 C.J. p 90 note 93. 

35. Mass.—^Brighton Bank v. Smith, 
12 Allen 243, 90 Am.b. 144. 

50 C.J. p 90 note 94. 

36. N.T.—Goldberg v. Popular Pic- 
tures Corp., 166 N.T.S., 106, 178 
AppJliv. 86. 

50 C.J. P 90 note 95. 

37. qj.S.—JIT. S. V. II. S. Fidelity, 
etc.. Co.. Cal., 35 S.Ct 298, 236 U.S. 
512, 59 L,Ed. 696—Chicago Bond- 
Ing, etc., Co. V. Augusta-Savannah 
Nav. Co., III., 260 IF. 616, 162 C.C.A. 
632, certiorari denied 38 iS.Ct. 428, 
247 U.S. 509. 62 L.Ed. 1241. 

Colo.—^Routt V. Diis, 90 P. 67, 40 
Colo. 50. 

Conn.—Alfred R Joy Co. v. New 
Amsterdam Casualty Co., 120 A. 
684, 98 Conn. 794- 

: Fla.—^Parrish v. Board of Public 
Instruction of Polk County, Fla, 
89 So. 317. 

TTiLn. —Hensley v. School Dlst. No. 
87 of Anderson County, 164 P. 263, 
97 Kan. 56. 

La—Costanza v. Cannata, 36 So.2d 
627, 214 La 29—^Lelnhard v. Mey- 
er, App., 123 So. 130. 

Minn.—^McLeod v. National Surety 
Co., 168 N.W. 619, 133 Minn. 351. 

Mo.—Noonan v. Independence In- 
demnity Co., 41 S.W.2d 162, 328 
Mo. 706, 76 A.L.R. 931. 

Mont.—barby State Bank v. Pew, 
195 P. 852, 69 Mont. 351. 

Neb.—0'Shea v. North American 
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have been had the contract been fulfilled.38 A 
surety will not be entitled to credit for changes in 
the contract which 'have not been authorized, as 
required by contract,3 9 and will not be entitled to 
credit for work called for in the original contract 
but omitted from the reletting contractio Where 
the surety has the option to complete the contract, 
but fails to do so, he may not complain of an al- 
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lowance of damages for delay in completionii 
and he may not complain ’ because the creditor fails 
to complete the contract.i2 

Where the obligee completes the work himself 
or has it completed by another, he may recover 
the amount actually and reasonably expended in 
completing the contract, in excess of the original 
contract price.i^ An owner who makes expendi^ 


Hotel Co.. 191 N.W. 321, 109 Neb. 
317. 

N,J.—^Edmund D. Cook, Inc., v. Com- 
mercial Casualty Ins. Co., 190 A. 
99, 16 N.J.Misc. 266, afflrmed 190 
A. 102, 117 N.XLaw 440. 

N.Y.—^Murray v. National Surety 
Co., 236 N.Y.S. 14, 226 App.Div. 
460, reversed on other grrounds 171 
N.B. 776, 263 N.Y. 647. 

Okl.—^National Surety Co. v. Bd. of 
Education, 162 P. 1108, 62 Okl. 269. 
Tex.— W. BL Putegnat Co. v. Fldel- 
ity & Deposit Co. of Maryland, 
Com.App., 29 S.W.2d 1004. 

Wis.—^Lloyd Inv. Co. v. Illinois 
Surety Co., 160 N.W. 68, 164 Wis. 
282. 

Damages lield speculative 

Surety on bond of contractor for 
part of work on building, which was 
to be completed at a certaln time, 
was held not liable for damages for 
the contractores abandonment of the 
work, since such damages were too 
speculative.—^People v. Metropolitan 
Surety Co., 164 N.Y.S. 373, 168 App. 
Div. 616, appeal dismissed 111 N.E. 
1094, 217 N.Y. 612. 

Damages to mortgagee 

(1) True measure of mortgagee*s 
damages for breach of bond for 
completlon of building is exteht to 
which its securlty was Impaired, and 
actual cost of completlon may make 
damages more certain, or may be 
used as proof of damages, but is not 
controlling unless It represents the 
difference In value between building 
on date fixed for completlon and 
building as it then should have been. 
—^Prudence Co. v. Fidelity <& Deposit 
Co. of Maryland, C.C.A.N.Y., 77 F.2d 
834, modified on other grounds 66 S. 
Ct. 387, 297 U.S. 198, 80 L.Ed. 681, 
motion denied 66 S.Ct. 679, amended 
66 S.Ct. 936, 298 U.S. 642, 80 L,.Ed. 
1374. 

(2) Mortgagees suing on bonds 
Insurlng erection of buildlngs on 
mortgaged premlses were held enti¬ 
tled only to damages shown b’y de- 
ficiency Judgment on foreclosure.— 
McCauslan v. Zoar Holding Co., 227 
N.Y.S. 76, 131 Misc. 148. 

Subcontractoxs’ bonds 

U.S.—^Federal Surety Co. v. Lalonde, 

C. C.A.Mont., 31 F.2d 673. 

N.D.—^Long V. American Surety Co. 
of New York, 137 N.W. 41, 28 N. 

D. 492. 

Tex.—Southern Surety Co. v. Amer¬ 


ican Const. Co., Com.App., 86 S.W. 
2d 212. 

Ztems or expenses held reooverable 

(1) In generaJ. 

U.S.—^Asbury Park Board of Bduca- 
tion V. Maryland Casualty Co.,, C. 
C.A.N.J.. 27 F.2d 20—Prudence Co. 
V. Fidelity & Deposit Co. of Mary¬ 
land. D.C.N.Y., 7 F.Supp. 392, re¬ 
versed on other grounds, C.C.A., 77 
F.2d 834, modified on other grounds 
66 S.Ct. 887, 297 U.S. 198, 80 L.Bd. 
681, motion denied 66 S.Ct. 679, 
amended 56 S.Ct. 936, 298 U.S. 642, 
80 L.Ed. 1374. 

111 —Flsher v. U. S. (Fidelity & Guar- 
anty Co., 89 N.E.2d 67, 313 111. 
App. 66. 

(2) Loss by rentals. 

Ala.—^Maryland Casualty Co. v. Cun- 
ningham, 173 So. 606, 234 Ala. 80. 
Cal.—^Tally v. Ganahl, 90 P. 1049, 
161 Cal. 418—Callan v. Empire 
State Surety Co., 129 P. 978, 20 
Cal.App. 483. 

(3) Carrying charges not to ex- 
ceed rentals.—^Prudence Co. v. Fi- 
dellty & Deposit Co. of Maryland, 
N.Y., 66 S.Ct: 387, 297 U.S. 198, 80 L. 
Ed. 681, motion denied i56 S.Ct. 679, 
amended 56 S.Ct. 935, 298 U^S. 642, 
80 L.Ed. 1374. 

(4) Premiums for llabillty Insur¬ 
ance.—^Museum of Fine Arts v. 
American Bonding Co. of Baltimore, 
Md., 97 N:e. 633, 211 Mass. 124. 
Items or expenses held not recover- 

able 

(1) Architectas fees.—^Asbury Park 
Board of 'Education v, Maryland 
Casualty Co., C,C.A.N.J., 27 F.2d 20. 

(2) Amount of liens on premises. 
—McCauslan v. Zoar Holding Co., 
227 N.Y.S. 76. 131 Misc. 148. 

(3) Payment by obligee to audit 
principales account.—M u s e u m of 
Fine Arts v. American Bonding Co. 
of Baltimore. Md., 97 N.E. 633, 211 
Mass. 124. 

(4) Kenewal premiums paid to 
surety.—^Museum of Pine Arts v. 
American Bonding Co. of Baltimore, 
Md., supra. 

<6) Sum in possession of obligee 
which he is under no obligatlon to 
pay.—^WoodrulE v. Schultz, 118 N.W. 
679, 166 Mlch. 11, 16 Ann.Cas. 346. 

(6) Voluntary payments. 

U.S.—^Union Indemnity Co. v. Vet- 
ter, C.C.A.Fla., 40 P.2d 606. 

Wash.—^Bon Marche Realty Co. v. 
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Southern Surety Co., 278 P. 679 
162 Wash. 604. 

38. U.S.—^Prudence Co. v. Fidelity 
& Deposit Co, of Maryland, NY 
56 S.Ct. 387, 297 U,.S. 198, 80 L.Ed* 
681, motion denied 66 S.Ct 679 
amended 66 S.Ct. 936, 298 U.S 64’ 
80 L.Ed. 1374. 

N.J.—Bdmund D. Cook, Ina, v. Com¬ 
mercia! Casualty Ins. Co., 190 A 
99, 16 N.J.Misc. 266, afflrmed 190 
A. 102. 117 N.XLaw 440. 

39. Ariz.—Massachusetts Bonding & 
Insurance Co. v. Lentz, 9 P.2d 408 
40 Ariz. 46. 

40. U.S.—^Asbury Park Bd. of Ed¬ 
ucation V. Maryland Casualty Co 
C.C.A.N.J., 27 P.2d 20. 

41. Wash.—Sheard v. United States 
Fidelity & Guaranty Co., 107 P. 
1024, 68 Wash. 29, reheaxing de¬ 
nied 109 P. 276, 58 Wash. 29. 

42. U.S.^—Chicago Bonding & Sure¬ 
ty Co. V. Augusta-Savannah Nav. 
Co., 111., 260 P. 616, 162 C.C.A 6S2, 
certiorari denied 38 S.Ct 428, 247 
U.S. 609, 62 L.Ed. 1241. 

43. U.S.—Prudence Co. v. (Fidelity 
& Deposit Co. of Maryland, N.T., 
56 S.Ct. 387, 297 U.S. 198, 80 L.Ed. 
681, motion denied 56 S.Ct 679, 
amended 66 S.Ct. 936, 298 U.S. 642, 
80 L.Ed. 1374—Union Indemnity 
Co. V. Vetter, C.C.A.Fla., 40 F.2d 
606—Board of Education of City 
of Asbury Park v. Maryland Cas¬ 
ualty Co. of Baltimore, Md., aC. 
A,N.X, 27 P.2d 20. 

Ark.—^Eureka Stone Co. v^ First 
Christian Church of Pt Smith, 110 
S.W. 1042, 86 Ark. 212. 

Cal.—Callan v. Empire State Sure¬ 
ty Co., 129 P. 978, 20 Cal.App. 488, 
rehearing denied 129 P. 981, 20 
Cal.App. 483. 

Mich.—^Doherty v. Detroit Fidelity 
& Surety Co., 214 N.W. 838, 240 
Mich. 36. 

Mont.—State Bank of Darby v. Pev, 
196 P. 862, 69 Mont 144. 

N.J.~Edmund D. Cook, Inc., v. Com- 
mercial Casualty Ins. Co., 190 A 
99, 16 N.J.Misc. 266, afflrmed 190 
A 102, 117 N.XLaw 440. 

N.Y.—^Elmohar Co. v. People^s Sure¬ 
ty Co. of New York, 111 N.E. 821, 
217 N.Y. 289. 

Pa.—Mechanics* Trust Co. v. Fidel¬ 
ity & Casualty Co. of New York 
156 A 146, 804 Pa. 526. 

Wash.—Simpson Logging Co. v. 

Northwest Bridge Co., 137 P. 127, 
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tures in good faith in completing the contract has 
been held to be entitled to recover on the bond 
without showing that the expenditures were rea- 
sonably, necessarily, prudently, or wisely made.44 
After the obligee has completed the contract, the 
surety has been held not to be entitled to have the 
balance of the contract price credited on the pen- 
alty named in the bond.45 

Where the contract so provides, the owner must 
have the architect certify his expenses in complet- 
ing the contract before he can hold the surety lia- 
ble therefor,46 and an architectas certificate given 
after the commencement of an action on the bond 
has been held to be too lateA^ A rough estimate 


by the architect as to the cost of completion, when 
not accepted or relied on by the suret}', is not con- 
clusive on the obligee as to the extent of recovery.48 
The fact that the owner has made payments on 
estimates fumished does not estop him as against 
the contractores surety from recovering expenses 
in overhauling and rebuilding part of the work im- 
properly done,49 particularly where the contract 
provides that the advances required to be made by 
the owner shall not be deemed an acceptance or 
waiver of any defective work, and does not re¬ 
quire the ovraer to inspect the quality and charac¬ 
ter of the work, or that the architect shall do so 
before the owner shall make the advancements.6<^ 


76 Wash. 533—^Jenklns v. Ameri¬ 
can Surety Co. of New Tork, 88 
P. 1112, 46 Wash. 673. 

9 C.J. p 856 note 78. 

The owner^s dnty toward surety 
on building contractor’s bond after 
contractores default Is to endeavor 
in good faith to complete Job with¬ 
out unnecessary expenses, and own¬ 
er cannot dlsregard expense or heed- 
lessly spend in belief that he wlll 
be indemnifled by surety.—Corpora¬ 
tion of President of Church of Jesus 
Christ of Latter-Day Saints v. Hart¬ 
ford Accident & Xndemnity Co., 95 
P.2d 736, 98 Utah 297. 

Sxpendltuxes less than lULpaid pov- 
tlon 

Creditor completing contract was 
not entitled to recover from surety 
for alleged expenditures in excess 
of unpaid portion of contract price, 
where all figures Introduced showed 
total to be lei^ than such unpaid 
portion, and plaintiffs’ only exhibit 
containing additional items was not 
introduced in evidence and could not 
have been considered by jury in 
reaching verdict.—Standard Acci¬ 
dent Ins. Co. of Detroit, Mich., v. 
lAird, Tex.Clv.App., 81 S.W.2d 271, 
error dismissed. 

Owner entitled to Jndgment on bond 
Tex.—Garrett v. Dodson, Civ.App.. 
199 S.W. 676—General Bondlng & 
Casualty Ins. Co. v. Hili, CivA.pp., 
196 S.W. 873. 

3jlq.uldated damages 

(1) In an action on a building con- 
tractor*s bond, plalntlfC was entitled 
to the liQuidated damages provided 
for in the contract, untll completion 
of the work by him, if he completes 
the work within a reasonstble time, 
but he could not enhance his dam¬ 
ages by unreasonable delay.—School 
Dist No. 3 of Ford County v. 
United States Fidelity & Guaranty 
Co. of Baltimore, Md., 152 P. 668, 96 
Kan. 499. 

(2) A provision in a contractores | 
bond that, if the obligee should com- I 
plete or relet the contract, any for- I 

72 C.J.S.—38 


fei ture provided thereln against thei 
Principal should not be operati ve 
against the surety, excluded the lia- 
billty of the surety for liquidated 
damages under the contract, where 
the obligee completed or relet the 
contract.—^Village of Canton v. 
Globe Indemnity Co., 195 N.T.S. 445. 
Suboontractors’ bonds 

(1) In general. 

U.S,—'Knutson v. Metallic Slab Form 
Co., C.C.A.Tex., 128 P.2d 408, re- 
hearing denled 130 F.2d 200. 

Cal.—^New Bngland Bquitable Ins. 
Co. V. Chicago Bonding & Surety 
Co., 172 F. 1122, 36 Cal.App. ‘ 684. 
Tex.—^American Const. Co. v. Klel- 
nle, Civ.App., 177 S.W. 1176. 

(2) Where subcontractor default- 
ed and orlginal contractor was hired 
by surety to complete contract, con¬ 
tractor was not entitled to proflt of 
ten per cent for labor in finishing 
contract where no agreement for 
such profit existed between contrac- 
lors.—^Everglades Const. Co. v. 
American Surety Co., 156 So. 829, 
229 Ala. 290. 

(3) In an action on the bond of a 
subcontractor, there could be no re- 
covery for use of the owner for ex¬ 
cess cost of finishing work, contrac¬ 
tor having defaulted, without show- 
ing proportion of excess cost due to 
the subcontractor*s default.—^W. H. 
Hoffman Co. v. Title Guaranty, etc., 
Co., 99 A 414, 256 Pa. 112. 

Faartlonlar items of damages htfd 
reooverable 

(1) ArchitecUs fees. 

N.T.—i n n e y v. Massachusetts 
Bonding & Insurance Co., 206 N. 
Y.S. 163, 210 App.Div. 286. 

Tex.—Welsh v. Warren, CivApp., 
159 S.W. 106. 

(2) Cost of labor or materiaJs. 
U.S.—^Prudence Co. v. [Fidelity & De- 

posit Co. of Maryland, D.G.N.T., 7 
P.Supp. 392, reversed on other 
grounds, C.CA., 77 F.2d 834, 
modified on other grounds 56 S. 
Ct 387, 297 U.S. 198, 80 Li.Bd. 581, 
motion denled. 56 S.Ct. 679, amend- 
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ed 56 S.Ct. 935, 298 U.S. 642, 80 U. 
Bd. 1374. 

Cal.—Fruit Growers' Supply Co. v. 
Goss, 41 P.2d 357, 4 CaI.App.2d 
651. 

Utah.—Corporation of President of 
Church of Jesus Christ of Latter- 
Day Saints v. Hartford Accident 
& Indemnity Co., 96 P.2d 736, 98 
Utah 297. 

Farticolar items of damages held 
XLOt reooverable 

(1) Brokerage fees.—^Kroeger v. 
Union Indemnity Co., 14 P.2d 258, 40 
Ariz. 467. 

(2) Expenses for Ineiflcient use 
of creditor*» own men.—Knutson v. 
Metallic Slab Form Co., C.C.ATex., 
128 F.2d 408, rehearing denied 130 
F.2d 200. 

(3) Expense for photographs of 
work at time of default—Massachu¬ 
setts Bonding & Insurance .Co. v. 
John R. Thompson Co., C.C.A.Mo., 
88 P.2d 825, certiorari denied 67 S. 
Ct 941, 301 U.S. 707, 81 L.Bd. 1361. 

(4) Sums paid to procure bonds 
for faithful performance of new 
contract—Kinney v. lilassachusetts 
Bonding, eta, Co., 206 N.T.S. 163, 
210 Aoi)p.Div. 285. 

44. U.S.—^Massachusetts Bonding & 
Insurance Co. v. John R. Thomp¬ 
son Co., C.C.A.MO., 88 P.2d 825, 
certiorari denied 57 S.Ct 941, SOI 
U.S. 707. 81 L.Bd. 1361. 

45. Ohio.—^Higgins v. Drucker, 22 
Ohio Clr.Ct 112, 12 Ohlo Cir.Dec. 
220 . 

46. Mo.—Joblin v. Illinois Surety 
Co., 182 S.W. 143, 193 Mo.App. 132. 

47- Wash.—Ue Mattos v. Jordan, 55 
P. 118, 20 Wash. 316. 

48. Kan.—School Dist. No. 3 of 
Ford County v. U. S. Fidelity, etc., 
Co. of Baltimore, Md., 162 P. 668, 
96 Kan. 499. 

49. Tex.—Welsh v. Warren, Civ. 
App., 169 S.W. 106. 

50. Tex.—Welsh v. Warren, supra. 
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A surety may not complain of the cost o£ comple¬ 
tiori without showing that it was excessive or in 
violation of the surety contract nor may he com¬ 
plain that the owner in completing the work used 
and paid for material which the contractor had 
ordered and left on the premises, where it is not 
claimed that the price is too high.52 
If the surety authorizes the owner to settle all 
claims for labor or material, he authorizes the 
owner to adjust all just and legal claims against 
the property, whether or not they have ripened 
into actual liens;®® and, where the authorily is to 
settle all claims for labor or material approved by 
the representative of the surety, but the represent- 
ative refuses to co-operate in the settlement of 
claims, the owner may adjust all claims and hold 
the surety liable therefor.®^ Where the amount 
due the builder under the contract is sufficient to 
pay for the completion of the work and to pay 
the legal liens, the surety is not liable to the own¬ 
er who voluntarily pays claimants in excess of what 
he is legally liable for.®^ Where the builder ceases 
work hefore completion, and the owner gives the 
notice in writing, prescribed by the contract, of 
his intent to enter on the completion of the work on 
a specified day and to exclude the builder there- 
from, the builder must be deemed to be in chargc 
of the building and responsible for all materials 
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therein until the expiration of the time given, and 
if during that time any materials are removed froin 
the building, no deduction on account thereof can 
be made by the surety as against the owner, where 
he does not cause the removal,®® 

§ 113. Interest 

Ordinarily suretles may be held liable for Interest 
on the amount due from them as damages for its deten. 
tlon, even though by the addition of such interest the 
sum for which the sureties are held exceeds the sum 
named as penalty in their contract. 

Ordinarily sureties may be held liable for interest 
on the amount due from them as damages for its 
detention,®*^ cven though by the addition of such 
interest the sum for which the sureties are held 
exceeds the sum named as penalty in their con¬ 
tract as to the latter proposition there is, how- 
ever, more particularly in the earlier decisions, au- 
thority to the contrary,^^ and further a recovery 
of interest as a part of the sum secured as dis- 
tinguished from damages for its detention has been 
refused, where in excess of a penalty named.60 
Under some statutes the recovery on a bond is 
limited to the amount of the penalty except where 
the condition is for the payment of money.61 

Interest when allowable as damages may be al- 
lowed from the time the sureties became liable, 


51. Ind.—Illinois Surety Co. v. Hu- 
ber, 107 N.E. 298, 67 Ind.App. 408. 

52. N.T.—^Hastlngs Land Improve- 
ment Co. v. Empire State Surety 
Co., 141 N.T.S. 417, 166 App.Div. 
268, afflrmed 109 N.B. 1078, 216 N*. 
T. 653, rehearing denled 109 N.E. 
1078, 215 N.T. 763. 

53. Cal.— D. H. & M. A. Edwards 
Co. V. Barry, 149 P. 373, 27 Cal. 
App. 170. 

54. CaJ.—^D. H. & M, A. Edwards 
Co. V. Barry, supra. 

55. Cal.—Growall v. Pacific Surety 
Co., 131 P. 73, 21 Cal.App. 186. 

56- Cal.—^Dunne Inv. Co. v. Empire 
State Surety Co., 160 P. 405, 27 
Cal.App. 208, rehearing denled 160 
P.2d 411, 27 Cal.App. 208. 

57- iXT.S.—Glens Falis Indem. Co. v. 
Basich Bros. Const. Co., C.C.A.Cal., 
165 P.2d 649, certiorari denled 68 
S-Ct. 1347. 334 U.-S. 833, 92 L.Bd. 
1760—Massachusetts Bonding & 
Insurance Co. v. HCT. S., C.C.A.Cal., 
97 !P.2d 879. 

Pia.—^American Surety Co. of New 
York V. Gedney, 186 So. 844, 136 
Pia. 10. 

50 C.J. p 90 note 96. 

Detemainatlon of asnoimt of loss 
Surety on undertaking cannot be 
charged wlth. interest on demand un¬ 
til amount of loss has been deter- 


mined.—Title & Trust Co. v. tJ. S. 
Pidelity & Guaranty Co., 1 P.2d 1100, 
138 Or. 467, reheard 7 P.2d 805, 138 
Or. 467. 

Wlieii penalty of bond is sufficient, 
surety is liable for such interest as 
might have been recovered against 
Principal.—Union Indemnity Co. v. 
State, 127 So. 204. 221 Ala. 1. 

58. U.S.—^Massachusetts Bonding & 
Insurance Co. v. U. S., C.C.A.Cal., 
97 P.2d 879—Corpus jrnxis cited In 
United States v. Mlttry Bros. 
Const. Co., D.C.Idaho, 4 P.iSupp. 
216, 219, applying Illinois law. 
Cal.—^Burns v. Massachusetts Bond¬ 
ing & Insurance Co., 146 P.2d 29, 
62 Cal.App.2d 972. 

Colo.—Oorpns Juris dted In Pederal 
Surety Co. v. Whlte, 296 P. 281, 
290, 88 Colo. 238. 

Pia.—American Surety Co. of New 
York V. Gedney, 186 So. 844, 136 
Fla. 10. 

111.—City of Aurora v. Lakin, 222 
IlLApp. 480. 

Ky.—Corpus Juris cited In Kaufman 
V. Kaufman*s Adm’r, 166 S.W.2d 
860, 867, 292 Ky. 351. 

Mass.—'Union Market Nat, Bank of 
Watertown v. Nonantum Inv. Co.. 
197 N.E. 67, 291 Mass. 439. 

Pa.—Commonwealth, to Use of, v 
Turner, 39 Pa.Dist. &Co. 262, re 
versed on other grounds Common- 
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wealth to Use of Ulshofer v. 
Turner, 17 A.2d 362, 340 Pa. 468— 
Commonwealth to Use v. Pidelity 
& Casualty Co. of New York, 17 
PaDist. &Co. 102. 

Tex.—Corpus Juris cited in State v. 
Standard Accident Ins. Co., Civ. 
App., 203 S.W.2d 984, 986. 

50 C.J. p 90 note 97. 

Beoanse of surety’s default 

Interest In excess of maximum 
penalty of the undertaking may he- 
come due from surety but only be- 
cause of surety's own default.—Cun- 
ningham v. Cunnlngham, 157 F.2d 
869, 81 U.S.APP.D.C. 300. 

59. Ala—Ansley v. Mock, 8 Ala 
444. 

60 C.J. p 91 note 98. 

60. Kan.—^Burchfield v. Haffey, 7 P. 
548, 34 Kan. 42. 

50 C.J. P 91 note 99. 

61- N.Y.—Westcott V. Maryland Pi¬ 
delity, etc., Co., 84 N.Y.S. 731, 87 
App.Div. 497. 

50 C.J. P 91 note 1. 

62. U.S.—Massachusetts Bonding & 
Insurance Co. v. U. S., C.C.A.Cal., 
97 F.2d 879. 

Cal.—^Burns v. Massachusetts Bond¬ 
ing & Insurance Co., 146 P.2d 29, 
62 Cal,App.2d 972. 

Fla—^American Surety Co. of New 
York V. Gedney, 186 So. 844, 136 
Fla 10. 
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which, although it may not be from the same time 
that the principal is liable for interest,63 is gener- 
ally, in the absence of statutory provision or stip- 
ulation in the contract to the contrary, such time.64 
Unless a provision of the contract provides other- 
wise, when demand or notice is necessaiy interest 
may be computed only from the time of the demand 
or notice.66 The filing of a claim®® or institution 
of a suit67 may be a sufficient demand. In some 
jurisdictions interest is computed from the date 
of the breach.68 The rate may be stipulated in 
the contract,69 in which case the sureties may not 
be held for interest at a higher rateJO 

§ 114. Costs 

Sureties are not Rabie for costs and expenses In- 
curred by the creditor or obllgee In an endeavor to en- 
force the liability of the principal, unless a suit Is neces- 
sary to disclose the prlncIpaPs liability. 

Sureties are not liable for costs and expenses 
incurred 'by the creditor or obligee in an endeavor 
to enforce the liability of the principali unless 


a suit is necessary to disclose the principales lia- 
bilityJ 2 The rule that a surety on a bond is not 
liable beyond the penalty named therein, as dis- 
cussed supra § 93, does not prevent the recovery 
of costs where allowed, even though the addition 
of such amount makes the total amount exceed 
the penalty ;73 but it has been said that a surety^s 
liability does not ordinarily extend beyond the pen¬ 
alty of the bond unless he has in some way re- 
sisted or obstructed the recovery of the claim 
against ‘him.'^4 

§ 115. Attomeyes Fees 

Sureties are not liable for the attorney’8 fees of the 
creditor or obllgee unless there Is an express provision 
in the contract to that effect, or the sureties have agreed 
to be liable for all expenses, or statutes so provide. 

Sureties are not liable for the attomey’s fees of 
the creditor or obligee"^® tmless there is an express 
provision in the contract to that effect,^6 or the 
sureties have agreed to be answerable for all ex¬ 
penses, ^7 or statutes so provide.78 The sureties 


■p2L .—OorptLS «Turis qLUOted In Com- 
monweaitli v. Great American In- 
demnity Co., 167 A. 793, 799, 312 
Pa. 1S3. 

Wis.—^Banking Commisaion of Wis- 
consin v. National Surety Corpo¬ 
ration. 11 N.W.2d 171, 243 Wis. 
643. 

60 C.J. p 91 note 2. 

63. La.—Dorsett v. Lambetli. 6 La. 
Ann. 51. 

Pa.—Corpns Jtixls anoted In Com- 
monwealth v. Great American In- 
demnity Co,. 167 A. 793. 799, 312 
Pa. 183. 

64. Ala—^ITnion Indemnity Co. v. 
State, 127 So, 204, 221 Ala. 1. 

Pa.—Corpns Jtirls quoted In. Com- 
monwealth v. Great American In¬ 
demnity Co.. 167 A. 793. 799, 312 
Pa. 183. 

60 C.J. p 91 note 4. 

laterest in excess of face of bond 
distingnlBlied 

For interest whicli does not bring 
total liability beyond penalty of the 
bond, surety Is liable for principales 
debt. so that interest runs as 
against the principal, usually from 
the date when prlndpal violates the 
obligation secured. but, for other in¬ 
terest in excess of face of the bond. 
surety can be held liable only for 
its own default.—^Burns v. Massa- 
chusetts Bonding & Insurance Co., 
146 P.2d 29, 62 Cal.App.2d 972. 
3>efendant prednded from applying 
▼alne of pledged honds 
The fact that surety on bonds glv- 
en to secure road districfs deposlts 
with bank, 'and providing that no 
suit could be brought against sure¬ 
ty by reason of any default of Prin¬ 
cipal until after sixty days from de¬ 


fault, was precluded from applying 
value of government bonds pledged 
to indemnify surety on its liability 
on depositary bonds through atti- 
tude of receiver of depositary bank 
toward pledge, did not suspend lia¬ 
bility of surety for Interest from 
date on which bank dosed.—Lloyds 
America v. B1 Paso-Hudspeth Coun- 
tles Boad Dist. of Texas, Tex-Civ. 
App., 107 S.W.2d 1008, error refused. 

65. U.S.—^Massachusetts Bonding & 
Insurance Co. v. nCT, S., C.C.ACal.. 
97 F.2d 879—In re Perelstine, D. 
C.Pa., 44 PV2d $2, affirmed, C.C.A.. 
Boyal Indemnity Co. v. Sproul, 46 
P.2d 1019—Chicago Bonding, etc., 
Co. v. Augusta-Savannah Nav. Co., 
m., 250 F. 616. 162 C.CA- 632, 
certiorari denled 38 S.Ct 428, 247 
U.S. 609, 62 L.Ed. 1241. 

S.D.— Corpns JUris dted la Clark 
County V. Howard, 287 N.W, 661, 
662, 68 S.D. 457. 

60 C.J. p 91 note 5. 

66. Mass.—Geo. H. Sampson Co. v. 
Commonwealth, 94 N.£i. 473, 208 
Mass. 372. 

67. ni.—City of Aurora ▼. Lakln, 
222 IlLApp. 480. 

60 C.J, p 91 note T. 

68. Neb.—0'Shea v. North Ameri¬ 
can Hotel Co., 191 N.W. 321. 

60 C,J. p 91 note 8. 

69. N.T.—Schwartz v. Smith, 128 

N.T.S. 1, 143 App.Div. 297, af- 

firmed 101 N.B. 1121, 207 N.T. 714. 

50 C.J. p 91 note 10. 

70- N.T.—Schwartz ▼. Smith, supra. 

71. Ark.—^Batesville Bank v. Max- 
ey. 88 S.W. 968. 76 Ark. 472. 

50 aj. p 91 note 12. 

Costs in action by creditor against 
surety eee infra S 281. 

593 


72. La.—Scully v. Hawkins, 14 La- 
Ann. 183. 

60 C.J. p 92 note 14. 

73. N.T.—Held v. Burke, 82 N.T.S. 
426, 83 App.Div. 509. 

S.a—State v. Wylie. 33 S.C-L. 113. 

74- U.S.—^Thomas Laughlin Co. v. 
American Surety Co., Me., 114 F. 
627, 61 C.aA, 247. 

75. Mont.—^Pederal Surety Co. v. 
Basin Const. Co., 6 P.2d 776, 91 
Mont 114. 

60 C.J. p 92 note 21. 

76- Ala.—Maryland. Casualty Co. v- 
Cunningham, 173 So. 606, 234 Ala. 
80. 

La.—^Kleln ▼. CoUins. 106 So. 120, 
169 La. 704. 

50 C.J. p 92 note 22. 

Attomey^s fees held not covered 
Mont—Federal Surety Co. v. Basin 
Const Co., 6 P.2d 775, 91 Mont 
114. 

50 C.J. p 92 note 22 f2I. 

Amonnt allowed held sufficient 
La.—^Kiein v.. Collins, 106 So. 120, 
169 La. 704. 

77. U.S.—^Northwestern Jobbers 
Credit Bureau ▼. National Surety 
Corporation, D.C.Minn„ 64 F.Supp. 
716. 

La.—^Labarthe v. Mazzei, 2 La.App., 
Orleans, 367. 

78. Mont—^Federal Surety Co. ▼. 
Basin Const Co., 5 P.2d 776, 91 
Mont 114. 

50 C.J. P 92 note 24. 

Bond held not within statate anthor. 

laing attomeys’ fees 
U.S.—^Union Indemnity Co* v. Vetter, 
C.C.APla.. 40 F.2d 606. 



§§ 115-116 


PRINCIPAL AND SURETY 


will not be liable for attomey^s fees, even though 
there is an express stipulation therefor, if their 
liability is sought to be enforced in some other way 
than on the contract in which such stipulation ap- 
pears.'^9 ^ surety has been held liable, however, 
for legal Services necessitated by the principars 
default.80 Even where the bond stipulates that 
damages shall include attomey’s fees, under the rule 
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that a surety on a bond is not liable beyond the 
penalty named therein, the surety is not liable for 
attorney’s fees in excess of the penalty named.8i 
It has been held, however, that, where the bond 
provides for a penal sum together with attomey*s 
fees, the surety is liable for attomey’s fees in addi- 
tion to the full amount of the penalty.82 


VL TEIIMINATION AND RELEASE OR DISOHARGE OF STJRETY’S UABILITT 

A. IN Q-ENERAL 


§ 116. In General 

Generally speaking, the llablllty of a surety ends wIth 
the extinguishment of the obligatlon of the prlncipal; 
but there are exceptione to this rule, as where a married 
woman, minor, or other person under a persona! dls- 
abillty Is dischargad by reason of such disability. 

It is a well-esta/blished rule, both at common law 
and under statutes, that the liability of a surety 
ends with the extinguishment of the obligation of 
the principal.83 Accordingly, as discussed infra 
§§ 223-226, a surety is generally discharged when 
his Principal is released from liability, although 
there are exceptions to this rule, notably cases in 
which the principal is released through causes 
which originate with the law and not in the volun- 
tary acts of the creditor, as discussed infra §§ 232- 
244. Another exception is to be found in the rule 
that a surety for a married woman, minor, or other 


person incapable of contracting remains bound not- 
withstanding the principal may be discharged be- 
cause of his incapacity,^^ unless the principal with- 
out capacity to contract disaffirms and restores to 
the creditor or obligee everything received by him 
under the contract.^^ xhe surety is not released 
because other parties with whom he is acting do 
not comply with their agreement with him tiirougli 
no fault of the obligee or creditor.86 Generally 
speaking, a compensated surety can be relieved 
from liability only where the circumstances clearly 
justify relieis*^ 

Judgment in favor of principal, A surety can 
set up, as a defense, that a judgment has been ren- 
dered in favor of the principal in an action for 
the same alleged default.^s xhe rule has been 'held 
to apply even though the surety was not a party to 


79. Ga.—Jones v. Findley, 10 S.B. 
641, 84 Ga. 52. 

N,Y, —^McCauslan v. Zoar Holding 
Co., 227 lSr.T.S. 75, 131 Misc. 148. 

80. K.Y.—Kinney v. ^assachusetts 
Bonding & Insurance Co., 206 N. 
T.S. 163, 210 App.Div. 285. 

81. Cal.— Corpus Jnrls guoted Ixl 
H artford Accident & Indemnlty 
Co. V. Industrial Accident Com'n, 
13 P.2d 699, 703, 216 Cal. 40. 

Mo.—^Hartford F. Ins. Co. v. Casey, 
191 S.W. 1072, 196 Mo.App. 291. 

82. Okl.—Truax v. Capitol Life Ins. 
Co., 26 P.2d 755, 166 Okl. 163. 

83. U.S.—^Haddad v. Western Con¬ 
tracting Corp., D.C.W.Va„ 71 F. 
Supp. 212. 

Cal.—Goatman v, Pacific Ready-Cut 
Homes, 297 P. 68, 112 Cal.App. 397. 
Idaho.—^Bpperson v. Texas-Owyhee 
Mining & Development Co., 118 P. 
2d 746, 63 Idaho 261. 

Ind.— Corpus Juris dted In. McKee 
V. Harwood Automotive Co., 183 H. 
F. 646, 647, 204 Ind. 233. 

N.H.—^Burque v. Brodeur, 158 A. 127, 
85 N.H. 310. 

N.J.—Slatoff V. Theurich, 199 A. 49, 
123 N.J.E<1. 693. 

Pa,—^Lupowitz V. Double Share Bldg. 


& Lioan Ass*n, 14 Pa.Dist. & Co. 
280. 

Tex.—Scarhorough v. Kerr, Civ.App., 
70 S.W.2d 607. 

50 O.J. p 93 note 29. 

Statute oonstrued 

The statute providing that the ob¬ 
ligation of a surety. shall cease of 
course If the obligation of his prin¬ 
cipal from any cause becomes ex- 
tinct requires that obligation of 
Principal shall have been complete- 
ly destroyed, before obligation of 
surety ceases.—^Franklln v. Mobley, 
42 ■S.B.2d 766, 202 Ga. 212. 

84. Ga.—^Browne v. Institute of 
Business and Accountlng, 12 S.E. 
2d 466, 63 Ga.App. 871. 

Ind.—Corpus Juris citad in McKee 
V. Harwood Automotive Co., 183 
N.B. 646, 647, 204 Ind. 233. 

50 CJ. P 93 note 33. 

85. Ind.—Corpus Juris dted In 
McKee v. Harwood Automotive 
Co., 183 N.B. 646, 647, 204 Ind. 233. 

lowa.—Perry Auto Co. v. Mainland, 
294 N.W. 281, 229 lowa 187. 

50 C.J. p 93 note 34. 

Wh-ere prlndpal lias recdved noth- 
Ing, his surety Is discharged on mere 
disalfirmance of the minor's contract. 
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—Gervls v. Knapp, 43 N.T.S.2d 849, 
182 Misc. 311. 

Suffldency of restoratlon . 

(1) Where infant resclnded con¬ 
tract to purchase automobile, not a 
necessity, and recovered payments 
made, tender of automobile after 
seven months* use did not place sell- 
er in statu quo so as to release ^ure- 
ties on purchase note.—^McKee v. 
Harwood Automotive Co., 183 N.R 
646, 204 Ind. 233. 

(2) Where consideration is re- 
turned only in part or where special 
damages exist, guarantor’s defense 
is partial only.—G ervis v. BInapp, 43 
JSr.T.S.2d 849, 182 Misc. 311. 

86. Neb.—Lipps v. Panko, 140 N.W. 
761, 93 Neb. 469. 

87. U.S.—Southern Surety Co. v. 
People’s State Bank of South Car¬ 
dina, 47 F.2d 93. 

Striet construction as to compen¬ 
sated surety see supra § 102. 
Bffect of modification, change, or aJ- 
teration of contract or obligation 
on liability of compensated sure¬ 
ty see infra §9 124-127. 

88. U.S.—^U. S. V. Coast Winerles, 
C.C.A.Waah., 131 P.2d 643—Ooarpus 
Juris dted In Central Trust Co. v. 
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the action in which judgment was rendered,®^ 
although there is also authority to the contrarj^.^o 
Even though judgment has been obtained against 
the sureties, if judgment afterward is rendered in 
favor of the principal the sureties are released.91 
If the Principal succeeds only in reducing the 
amount of the claim against him, the sureties are 
released to the same extent.^^ The surety is not 
released by a judgment of dismissal for want of 
prosecution in favor of the principal where due 
to the failure of the surety to see that the action 
was prosecuted in accordance with his agreement,®^ 
nor is the surety released where, on appeal, the 
judgment for the principal is reversed.94 

Merser of right and UabilUy. Whenever a note 
or bond on which the principal is primarily liable 
comes into the hands of the principal, with a right 
to enforce it, a surety thereon is discharged.95 
Similarly, if a mortgagee purchases the mortgaged 
land,^® or if a purchaser of land takes an assign- 
ment of a judgment which is a lien on the land,^"^ 
or a landlord takes an assignment of a lease on 
which the surety is secondarily liable for the rent,®^ 
a surety for the indebtedness is discharged by the 
merger of the right and liability in one person; 
but the liability of a surety for the accrued rent of 
personal property imder a contract of letting, re- 
serving to the owner the option of requiring the 
retum of the property, is not released by a sale of 
the property and termination of the letting.^® A 
surety on a judgment is not discharged by an as¬ 


signment of the judgment to the wife of the princi¬ 
pal debtor in the absence of any showing that 
the judgment has been paid by the principal or that 
the consideration for the assignment was money 
of the principal.1 

Faihvre to record contract. A surety is not dis¬ 
charged from his obligation because a building con¬ 
tract,^ pians and specifications,3 or the bond itself^ 
has not been filed or recorded as required by stat¬ 
ute. 

§ 117. Provisions of Contract o£ Suretyship 

The termination of a surety’s liability ordlnarily is 
governed by the provisions of the contract of suretyship. 

In conformity with the principle, discussed supra 
§ 91, that the liability of a surety is measured by 
his contract, it may be said in general terms that, 
in the absence of earlier termination by release, 
mutual agreement, or operation of law ordinarily 
the termination of a suret/s liability is governed 
by provisions of the contract, if any.5 Thus, un¬ 
der statutory bonds so providing, sureties may be 
discharged when counter security is not given to 
them on their request and compliance with specified 
conditions.® So too, where the obligation of a 
surety on a building contractores bond is, under the 
terms of the bond, to terminate a specified time 
after the time for completion of the building, his 
obligation cannot be enlarged by an unauthorized 
extensidn of the contractores time for completion of 
the building.'^ 


Manly, C.C.A,Fla., 100 F.2d 992, 
994—^Kramer v. Morgan, C.C.A,N. 
T., 85 P.2d 96—XJ. S. v. American 
Surety Co. of New York, C.C.A.N. 
Y., 56 P.2d 734—Corpus Juris dt- 
ed Itt Prichard v. Nelson, D.C.Va., 
55 F.Supp. 506, 614, afflrmed, C.C. 
A., 137 F.2d 312. 

Pa.—McShain v. Indemnity Ins. Co. 
of North America, 12 A.2d 59, 338 
Pa. 113. 

Tex.—Stafford v. Lawyers' Lloyds of 
Texas. Civ.App., 175 S.W.2d 461— 
Scarborough v. Kerr, Civ.App., 70 
S.W.2d 607. 

50 C.J, p 93 note 36. 

Judgment and executlon against 
Principal as discharglng surety 
see infra § 242. 

Judgment on different 
Where wife was injured by dis- 
play of flreworks and husband in- 
curred medical expenses and other 
kindred damages as resuit of wife*s 
injuries, action by husband and wife 
against surety company on bond 
given by fireworks display licensee 
conditioned for payTnent of ali dam¬ 
ages caused by reason of the display 
was not barred under theory of res 
Judicata because of Judgment exon- 


erating the licensee from liability in 
prior action based on licensee's neg- 
llgence, and therefore exclusion of 
proceedings in action against li¬ 
censee was not error.—^McBride v. 
Maryland Casualty Co^,' 23 A.2d 596, 
128 N.J.Law 64, 138 A.L.K. 932. 

89- Ga.—^Brown v. Bradford, 30 Ga. 
927. 

50 C.J. p 93 note 37. 

90. Ark.—State Bank v. Robinsoh, 
13 Ark. 214. 

91. Ind.—^Michener v. Springfleld 
Engine, etc., Co., 40 N.E. 679, 142 
Ind. 130, 31 L..R..A- 59. 

50 C.J. p 93 note 39. 

92. CaL—Oorpns Juris dtad lu 
State Athletic Commission v. Mas- 
sachusetts Bonding & Ins. Co., 117 
P.2d 75. 78, 46 Cal.App.2d 823. 

50 C.J. p 93 note 40. 

93. Ga.—^Hardin v. Johnston, 58 Ga. 
522. 

94. Ky.—Thomas v. Whlttaker, 11 i 
Ky.Op. 876. 

95. Mich.—Ashoff v. Van Brunt, 48 
N.W. 161, 84 Mich. 576. 

50 C.J. p 94 note 43. 
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96, Pa.—^Building Assoa v. Benson, 
2 Wkly.N.Cas. 641. 

97. Pa.—Wright v. Knepper, 1 Pa. 
361. 

W.Va.—Johnson v. Young, 20 W.Va. 
614. 

9a Mo.—Smith v. Thurston, 19 Mo. 
App. 48. 

99. Pa.—Monsarratt v. Bquitable 
Trust Co., 14 Pa.Super. 541. 

1- Pa.-r”Hall v. Bardwell, 1 Pa.C. 
Pl. 22. 

2. Cal.—Summerton v. Hanson, 49 
P. 136, 117 Cal. 252. 

9 C.J. P 863 note 67. 
a Cal.—^Blyth v. Robinson, 37 P. 
904, 104 Cal. 289. 

4. Ean.—^Evans v. Watson, 55 P. 
17, 8 Kan.App. 144. 

9 C.J. p 863 note 69. 

5. Ohio.—^Harrison Bldg. Co, v. 

Beckerman, 156 N.B. 919, 24 Ohio 
App. 202. 

a Tenn.—Kincald v, Sharp, 3 Head 
151. 

50 CJ. P 109 note 44. 

7- Pa.—^Watters v. Fisher, 139 A. 
842, 291 Pa. 311. 

Alteration of, or departure from. 
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Provisions in the contract of suretyship for re- 
scission, revocation, or termination generally of 
such contract are considered infra § 129. 

§ 118. Acts or Conduct of Principal in Gen¬ 
eral 

As a general rule, no ac-t of the Principal whlch does 
not extinguish his own obligation is sufficient of itself 
to discharge his surety. 

As a general rule the principal cannot by any 
act of his, except one which will extinguish the 
debt or obligation, discharge the surety. ^ Some 
act of the creditor or obligee is required in order 
to discharge him.9 The fact that the principal 
uses a note signed by the surety to remove encum- 
brances on exempt property of the principal, thus 
decreasing the property available to creditors, does 
not discharge a surety in the absence of any mis- 
representation.1® In the absence of an express 
provision to the contrary, a surety is not discharged 
by reason of the fact that the principal has con- 
ducted his business through subordinates or 
agents.il Failure of the principal to pay the pre- 
mium to the surety is not a ground for discharging 
the surety as against the creditor or obligee.^^ 

Breach of his obligations by the principal as af- 
fecting the surety*s liability is discussed supra § 
95; and questions as to the termination or dis¬ 
charge of the suret/s liability by acts or conduct 
of the creditor or obligee generally are discussed 
infra §§ 14a-160. 

§ 119. Amendments, Stipulations, and Other 
Matters in Judicial Proceedings Af- 
fecting Bonds Therein 

Generally speaklng, a surety on a bond given in a 
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Judicial proceeding in accordance with statutory requirci. 
ments Is not released by amendments to the pleadings 
unless thelr effect Is to Impose on the surety a liability 
greater than that originally assumed. 

A bond which is authorized and required to be 
given in a judicial proceeding is subject to the pro¬ 
visions of law then existing with respect to the con¬ 
duct of the action, as determining the scope and 
effect of the obligation thereby assumed.i3 Gener¬ 
ally a surety is not released by amendments to the 
pleadings^^ unless their effect is to impose on him 
a liability greater than he had originally assumed, 
as 'by letting in a new cause of actioni® or causing 
a variation of the risk the surety assumed,!® or the 
amendments are of such a character that the court 
does not have power to allow them except on the 
stipulations of the parties.!*^ So amendments which 
change the form of action,!® increase the damages 
claimed,!® or substitute a real for a norainal par- 
ty20 do not release the surety. So amendment of 
the writ in the action in which the bond is given 
so as to increase the ad damnum does not release 
the surety, where such amendment does not let m 
a new demand or a new cause of action.®! 

Sureties will be released by a change which 
brings new parties into the proceedings,®® and in 
several jurisdictions, although there is also au- 
thority to the contrary,®® by the dismissal of the 
action as to one or more of the parties defendant.®^ 
If a bili is filed by a creditor in behalf of himself 
and others who might come in,®® or the obligation 
of the sureties contemplates the payment of any 
judgment which may be rendered on the trial and 
judicial determination of the cause of action,®® an 
intention is shown to allow such changes and the 
sureties are not discharged, and in the latter case, 
if the bond was g^ven in consideration of a con- 


terms of buildlngr and construc- 
tion contract as dlsdiargingr snre- 
ty see infra § 126. 

8. Ohio.—National Surety Co. v. 
Bohn, 182 N.R 506, 125 Oliio St. 
637. 

60 C.J. P 109 note 41. 

Acts Ixeld not to release snrety 
Allowance against defunct bank of 
claim on certificate of deposit issued 
by bank did not increase risk of 
sureties on certificate and release 
them.—Council v. Preeman, 167 S.EI. 
263, 42 Ga.App. 632. 

9. N.J,—^Vanderbeek v. Tierney- 

Connelly Constr. Co., 73 A. 480, 77 
N.J.Law 664. 

10. Ky.—Smith v. London First 
Nat. Bank, 63 S.W. 648, 107 Ky. 
267, 21 Ky.L. 953. 

11- Minn.—Trovatten v. Minea, 7 N. 
\V.2d 390, 213 Minn. 544, 144 A-L. 
R. 1263. 


12. Ind.—^Massachusetts Bonding, 

etc., Co. V. State, 127 N.B. 223, 76 
lnd.App. 16. 

13. R.I.—Bedard v. Mahoney, 76 A. 
113, 30 R.L 469, 136 Am.S.R. 965. 

14. Mass.—Townsend Nat. Bank v. 
Jones, 24 N.E. 593, 151 Mass. 464. 

60 C.J. P 99 note 70. 

16. Mass.—DriscoU v. Holt, 49 N.B. 

309, 170 Mass. 262. 

60 C.J. P 99 note 71. 

16. Hawaii.—Wllliam W. Bierce, 
Ltd. v. Waterhouse, 19 Hawaii 
398. 

17. Mich.—Bvers v. Sager, 28 Mlch. 
47. 

50 C.J. p 100 note 73. 

18. 111.—^Block V. Blum, 33 111 .App. 
643. 

50 C.J. p 100 note 74. 


drlck, 77 A. 847, 118 Md. 608, 140 
Am.S.R. 446. 

50 C.J. p 100 note 75. 

20. Tenn.—^Blder v. Plelder, 9 BasL 
272. 

21. Mass.—^Eastern Tire Co. v. Wit¬ 
ter, 183 N.B. 894, 281 Mass. 523— 
Townsend Nat. Bank v. Jones, 24 
N.B. 593, 161 Mass. 464. 

22. Mass.—^Richards v. Storer, 114 
Mass. 101. 

60 C.J. p 100 note 77. 

23. R.I.—^Bedard v. Mahoney, 76 A 
113, 80 R.I. 469, 136 Am.S.R. 965. 

69 C.J. p 100 note 78. 

24. Miss.—Tyler v. Davls, 63 Miss. 
345. 

50 C.J. p 100 note 79. 

25. Md .—luevy v. Taylor, 24 Md. 
282. ■ 

26. 111.—Salomon v. Buehler, 129 
I11.APP. 176. 

60 C.J. p 100 note 81. 


19. Md.—-Warren Bros. Co. v. Een- 
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tinuance of tihe action £or a definite period, fur- 
ther continuances granted with the consent of the 
parties in the usual course of the proceedings will 
not release the sureties.27 In admiralty, as long 
as the cause of action remains practically the same, 
sureties will not be discharged by a change as to 

the parties.28 

Iramaterial variations in the proceedings, not in- 
creasing the liability of the sureties, will not release 
them.29 An agreement by several parties holding 
identical claims to try one of them and make the 
verdict rendered therein conclusive as to ali will 
not discharge the sureties ;30 nor will stipulations 
of the parties, such as that no appeal be taken, the 
judgment of the trial court to be accepted as final,3i 
or that a bili to enjoin the collection of a judgment 
be dismissed,32 or that the right to a deficiency 
judgment in an action to foreclose a mortgage be 
waived.33 xhe modification of a judgment at the 
instance of the person secured so as to increase the 
amount due will discharge a surety for the pay- 
ment thereof,^^ but a reduction of the amount will 
noL^s A change with respect to the retum day 
will release the sureties on an undertaking given 
during judicial proceedings.^® 

§ 120. Discharge by Order of Court 

Where a bond Is given In Judicial proceedings, the 
court may not, without the consent of the parties, dis¬ 
charge the bond or release the surety except in accord- 
ance with statutory provisions conferrlng such power. 

A court does not have power to release sureties 
on the bond of a person acting in a fiduciary ca- 
pacit}” except it be done in accordance with the pro¬ 
visions of a statute conferring such power.37 Un- 
less so released by the court, a bond once approved 
remains operative as a security until its conditions 
are performed, or its penalty exhausted, or until 


it is barred by the statute of limitations.®® In the 
case of statutory bonds in judicial proceedings, the 
court cannot, unless a statute provides otherwise, 
or unless with the consent of the parties interested, 
discharge the bond^^ or release the surety.'*® 
Where a statutory provision authorizes the release 
of a surety, such provision must be strictly com- 
plied with, in order that the release may be effec- 
tive.*i So, where the statute provides that the 
surety may apply for a release, or contemplates 
that the initial step for obtaining a release must 
be taken by the surety, the proceeding asking for 
his discharge generally must be on his petition.^2 
It is within the power of the court to discharge 
the surety from liability on the bond where the 
action has abated.*3 

§ 121. Diversion of Contract or Use of Pro- 
ceeds for Unauthorized Purpose 

Diversion of an Instrument or the proceeds thereof 
from the purpose to which the parties have limited It by 
thelr agreement will, in the absence of consent on his 
part, discharge the surety from liability to one having 
notice of the limitation and diversion. 

If one becomes surety on an instrument, and the 
parties have agreed that such instrument or the 
proceeds thereof shall be used only for a specified 
purpose, the use of the instrument or the proceeds 
for a different purpose without the consent of the 
surety will discharge him from liability to anyone 
having notice or knowledge of such limitation and 
of the diversion of the instrument or proceeds,^^ 
An assignment by a contractor, of tiie proceeds of 
a public improvement contract, for value received, 
without the knowledge or consent of a compensated 
surety, does not constitute a material alteration of 
the contract sufficient, under the rules discussed 
infra § 124, to work a discharge of the surety from 
its obligation under the bond.^® 


27. Philippine.—Spreckels ▼. Ward, 
12 Philippine 414, 

50 C.J. p 100 note 82. 

28. U.S.—The Beaconsfleld, N.T., 16 
S.Ct. 860, 158 n.S. SOS, S9 L..£d. 
993. 

50 C.J. p 100 note 83. 

29. Ala.—^Triest v. Enslen, 17 So. 
356, 106 Ala. 180. 

50 C.J. P 100 note 84. 

30. Ala.—JafiCray v. Smith, 17 So. 
218, 106 Ala. 112. 

Cal.—^Meyer v. Jones, 163 P. 67, 32 
Cal.App. 378. 

31. Cal.—^Meyer v. Jones, supra. 

32. IlL—^Boynton v. Phelps, 52 111, 
210 . 

50 C.J. p 100 note 87. 

33- N.Y .—^Maclc V. Anderson, 33 N. 
V.S. 208. 


34. Wis.—Sa^e v. Strongr. 40 Wis. 
675. 

50 C.J. p 100 note 89. 

35- Pa.—Commonwealth v. Mendel- 
sohn, 83 Pa.Super. 593. 

60 C.J. p 100 note 90. 

36. R.I.—Wllson V. Pisfc, 46 A. 272, 
22 R.L 100. 

37. Ky.—Coxpiu Jnris dted In 

Pidelity & Deposit Co. of Mary- 
land V. McComas* Adm'r, 176 S-W. 
2d 1017, 1019, 295 Ky. 850. 

50 C.J. p 190 note 69. 

38. Ind.—American Bonding Co. v. 
Hali, 106 NJB3. 634, 67 Ind.App. 623. 

Pa.—Commonwealth v. Bog-ers, 53 
Pa. 470. 


can Bonding: Co., 91 A. 938, 245 Pa. 
535. 

50 C.J. p 190 note 73. 

40. BL—Clark v. American Surety 
Co.. 49 N.E, 481, 171 III. 235. 

50 C.J. p 190 note 74. 

41. IlL—Clark v. American Surety 
Co., 49 N.E. 481, 171 111. 235. 

50 C.J. p 190 note 75. 

42. lowa.—^Bookhart v. Younglove, 
218 N.W. 533, 207 lowa 800. 

43. N.T.—Quinn v. Ershowsky, 246 
N.Y.S. 398, 138 Misc. 16. 

44. N.M.—^Pacific I^at. Agr, Credit 
Corporation v. Haserman, 51 P.2d 
867, 39 N-.M. 549. 101 A.I 4 .R. 1301. 

50 C.J. p 128 note 25. 

45. Ohio.—Van Wert Nat. Bank v. 
Roos, 17 N.E.2d 651, 134 Ohio St. 
359. 


39. Pa.—Commonwealth v. Ameri- 
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§ 122. - Negotiable Instruments 

Diversior) of a note or Its proceeds wfthout the sure< 
ty's consent ordinarily will -dlscharge the surety from 
llabllity to anyone with notice of the diversion. 

In the absence of statutory provision to the con- 
trary, if one 'becomes a surety on a note or other ne¬ 
gotiable instrument for a specified purpose, accord- 
ing to the agreement of the parties, he is not liable, 
if it is used for a different purpose without his 
consent, to anyone having notice or knowledge of 
such purpose and the diversion of the instrument;^® 
but one who takes the instrument without notice 
or knowledge of the diversion from the use for 
which the surety executed it may hold the surety, 
and a surety cannot complain that a note was used 
for a purpose different from the one he supposed it 
would be,^8 or that the principal diverted the pro¬ 
ceeds to a use other than that agreed on, where 
such agreement was in no way communicated to the 
party seeking to enforce the obligation.'*® 

In some cases the rule is that, where a note is 
signed by a surety for the purpose of obtaining a 
discount, it is immaterial by whom the money is 
advanced, provided the purpose has been accom- 
plished, and although the note may be sold to 
another than the payee,®® or such is the resuit if 
the party who takes such note has no knowledge 
of any limitation on the purpose of the instrument 
imposed by the surety, the fact that it is made to a 
particular payee being considered insuihcient to 
give such notice,®^ or where there is a general in- 
tention to become surety to raise money without 
regard to the person to whom the note should be 
passed.52 However, if a note is made payable 
to a bank, or a cashier of a bank, so that it shows 
on its face that it was made for the purpose of be¬ 
ing discounted at a particular -bank, it has no va- 
lidity as to the sureties unless it be so discounted.®® 
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In other cases, however, it has been held that if a 
note is not delivered to the payee, but is sold to a 
third person without the consent of the sureties 
thereon, it cannot be enforced against them.®4 Djg, 
charge of an accommodation party as surety on a 
negotiable instrument is discussed generally in 
Bilis and Notes § 752; and diversion of accommo¬ 
dation paper as affecting the liability of the ac¬ 
commodation party is considered in Bilis and Notes 
§ 753. 

Consent of surety. A surety may consent to a 
diversion of the instrument or proceeds,®® or waive 
a defense that he has been discharged thereby,®® 
as by making a new promise to pay the debt.®7 

§ 123. Impossibility of Performance; De- 
struction of Subject Matter 

Where the prlnc!.|>al has unqualfflediy promlsed ta 
perform an act, Impossibility of performance will not 
release the surety, although a surety fs discharged where 
the law prevents performance of his contract. Qenerai< 
iy, the effect on the iiabiiity of the surety in the case of 
destruction of the subject matter of the contract is the 
same as the effect thereof on the liability of the prin. 
cipal. 

Impossibility of performance by the principal 
of an act which he has unqualifiedly promised to do 
will not release the surety;®® ibut a surety is dis¬ 
charged where the law prevents performance of 
his contract.®® Generally, whether the liability of 
a surety ceases with the destruction of the subject 
matter of the contract depends on the liability of 
the principal. Thus the surety remains liable if 
the principal does,®® and is relieved if the principal 
is relieved.®! So, since at common law the lessee 
is not released from liability for rent by reason of 
the destruction of the premises, as discussed in 
Landiord and Tenant § 486, the destruction of a 
building which is the subject of a lease is not a 


48- N.M.—Pacific Nat. Agx. Credit 

Corporation v. Has^erman, 51 P.2d 
S57. 39 N.M. 549. 101 A.L.R, 1301. 
SO C-J. P 128 note 25. 

47. Ky.—^Liovelace v. Lovelace, 124 
S.W. 400, 136 Ky. 452, 136 Am.S.R. 
271. 

50 C.J. p 129 note 26. . 

48. Vt.—Planagan v. Post, 46 Vt. 
246. 

50 aj. p 129 note 27. 

49. lowa.—^B*t. Dodgro Grocery Co. v. 
Brown, 152 N.W. 600. 

50 C.J. P 129 note 28. 

5a Vt.—^Blanasran v. Post, 45 Vt. 
246. 

50 C.J. p 129 note 29. 

51- N.T.—Utica Bank v. Ganson, 10 
Wend. 314. 

50 C.J. p 129 note 30. 


52. Tenn.—^Perkins v. Ament, 2 
Head 110. 

60 C.J. p 139 note 31. 

53. S-C.—Greenville v. Ormand, 28 
S.B. 60, 51 S.O, 58. 64 Am.S.R. 663, 
89 L.R.A. 847. 

60 C.J. P 129 note 32. 

54. lowsL—Howe V. Selby, 6 N.W. 
39, 53 lowa 670. 

50 C.J. p 129 note 33. 

55- Tenn.—^Hermitagre Nat. Bank v. 
Caipenter, 174 S.W. 263, 131 Tenn. 
136. Ann.Cas.l916D 730. 

50 C.J. p 129 note 35. 

56. Mo.—^Mastin Bank v. Hammer- 
slouffli, 72 Mo. 274. 

57. Mo.—^Mastin Bank v. Hammer- 
slou^h, supra. 


Surety Co., 122 A. 484, 97 Vt. 111. 
33 A.L.R. 489. 

59. N.C.—Buntlng: v. Wrigrht, 61 N. 
C. 295. 

50 C.J. p 100 note 94. 

60. Ky.—Carney v. Walden, 16 B. 
Mon. 388. 

Performanoe prevented by obllgror^s 
aot 

Where performance is rendered 
impossible by the obllgor’s own act 
or the act of some person or agency 
on his behalf, the obligor's surety 
cannot be allowed to show this as an 
excuse.—U. S. v. Dixey, Pa., 26 F. 
Cas.No.14,967, 3 Wash.C.C. 16—9 C 
J. p 75 note 1. 

61- Pa.—^Building Assoc. v. Benson, 
Com.Pl., 2 Wkly.N.C. 641. 


53. Vt.—^Montpeli^r v. National 
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§§ 123-124 


defense to a surety for the rent;®^ but imder a 
statute the surety may be released®3 even though 
the lessee continues to occupy the premises.^^ 

§ 124. Modification, Change, or Alteration 

a. In general 

b. Sufficiency of alteration 

c. Necessity of prejudice to surety 

d. Materiality of alteration 

e. Effect of consent of surety 

f. Waiver or estoppel 

g. Extent of discharge 

a. In General 

Where the principai contract or the contract of sure- 
tyship Is materially altered, changed, or departed from 
without the surety's knowledge or consent, ordinarily 
the surety Is discharged from Ilability. 


As discussed supra § 91, a surety has the right 
to stand on the letter of his contract, and if, with¬ 
out his knowledge or consent, any material alter¬ 
ation or change is made in the contract entered into 
by him, or in the contract or obligation, the per- 
formance of which is secured, he is discharged;®® 
and it is to be noted that an alteration, within the 
foregoing rule, may be accomplished either by ma¬ 
terial changes in the language of the instrument 
or by material departures from its terms in its ex- 
ecution and en for cernent.®® It is immaterial that 
the alteration was made without fraudulent in- 
tent;®'^ nor is it necessary that the alteration af- 
fect the validity of the contract since, despite the 
fact that the surety is discharged, the principai,®® 
and cosureties, who have consented to the altera¬ 
tion,®® will remain bound. Changes in order to 


62. Miss.—^Payne v. Devinal, 19 
Miss. 400. 

63. N.J.—Colonlal Land Co. v. As- 
mus, 81 A 367, 82 N.J.Law 28. 

64. N-J.—Colonial Land Co. v. As- 
mus, supra. 

65. U.S.—Sauder v. Littmar, C.C.A 
Kan., 118 R2d 524—^Providence, 
Fall River & Newport Steamboat 
Co. V. Massacbusetts Bay S. S. 
Corporation, I>.C.Mass., 38 F.2d 
674—^XJ. S. ex rei. Townslaend v. 
Hobson, D-C.W.Va., 9 P.Supp. 446. 

Ala.—^Maryland Casualty Co. v. Cun- 
nlng-ham, 173 So. 506, 234 Ala. 80 
—JefiCerson Lumber Co. v. Powers, 
134 So. 464, 223 Ala. 63—Carroll 
V. Hanahan, 130 So. 197, 221 Ala 
553. 

Pia—^Anderson v. Trueman, 130 So. 
12, 100 Pia 727. 

Qa—^Heard v. Tappan, 43 S.B. 375, 
116 Ga 930—Smith. v. Oeorgda 
Battery Co., 169 S.B. 381, 46 Ga 
App. 840. 

Ind.—Letroit Pldelity & Surety Co. 

V. Bushongr, 175 N-E. 683, 96 Ind. 
App. 352. 

Ky.—Kelly v. Kins, 146 S.W.2d 78. 
284 Ky. 429—^Phillips v. Board of 
Educatlon of Plueville, 140 S.W.2d 
819, 283 Ky. 173. 

Md.—^Prodis v. Constantinides, 172 
A 286. 167 Md. 33. 93 AL.P. 1200. 
Mass.—^Hartford Accident & Indem- 
nlty Co- V. Casassa, 16 Jff.E.fd 860, 
301 Mass. 246. 

Hinn.—CoiTpns «ToxlB dted in 
Schmidt v. McKenaie, 9 N.W.2d 1, 
6, 215 Minn. 1. 

Mo.—Hisrhland Inv. Co. v. TTw.napa 
City Computing- ScaJes Co., 209 S. 

W. 896, 277 Mo. 366. 

N.J.—^Bell V. Merchants Buildingr & 
I-oan Ass'n of West BEudson, 28 
A2d 295, 132 N.J.Eq. 366, affirmed 
32 A.2d 364, 133 ISr.J-Eq. 346. 
:N.M.—Pacific Nat. Agr. Credit Cor¬ 


poration V. Hagrerman, 61 P.2d 857, 
39 N.M. 549, 101 AL.R, 1301. 

N.Y.—^Becker v. Paber, 19 N.E.2d 997. 
280 N.Y. 146, 121 AL.R. 1010, re- 
argument denied Becker v. Inte- 
mann, 21 N.E.2d 216, 280 N.Y. 730 
— ^Levy V. Jones, 55 N.Y.S.2d 607, 
269 App.Div. 295, appeal granted 
67 N.Y.S.2d 136, 269 App.Div. 901 
—^DuPort V. First Nat, Bank of 
Glens palis, 29 N.Y.S.2d 729, 262 
App.Div. 267, reversed on other 
grounds 43 N.E.2d 34, 288 N.Y. 261 
—^Duport V. First Nat. Bank, 15 
N.Y.S.2d 372, 267 App.Div. 693— 
Rutherford Nat. Bank v. Manniel- 
lo, 271 N.Y.S. 69, 240 App.Div. 606, 
affirmed 196 N.B. 203, 266 N.Y. 668 
—^Irving Trust Co. v. Hutchinsou 
Holding Corporation, 270 N.Y.S. 
684, 241 App.Div. 107—Greenwich 
Sav. Bank v. Cabin Holding Corpo¬ 
ration, 26 N.Y.S.2d 791, 176 Misc. 
89—WhJte V. Augello, 264 N.Y.S. 
228, 142 Misc. 233-^Welngarten v. 
Kramer, 247 N.Y.S. 657, 139 Misc. 
74—^In re Lilientlial's Estate, 240 
N.Y.S. 849. 136 Misc. 762—4Schnei- 
der V. Louis Priedman Realty Co., 
47 N.Y.S,2d 22. 

Ohlo.—^Van Wert Nat, Bank v. Roos, 
17 N.B.2d 661, 134 Ohio St 369. 

OkL—^Bckles v. Busey, 132 P.2d 344, 
191 Okl. 644—^Wbale v. Rlce, 49 
P.2d 737, 173 Okl. 630. 

Pa.—Germantown Trust Co. v. Em- 
hardt 184 A 467, 321 Pa 561, fol- 
lowed 184 A 460. 321 Pa 667— 
Jacob Sali Bullding & Loan Ass’n 
V. Heller. 171 A 464, 314 Pa 237— 
First Nat Bank & Trust Co. of 
Ford City v. Stolar, 197 A 499, 
ISO PaSuper. 480—Spring Garden 
Bullding & Loan Ass*n v. Rhodes, 
190 A. 630, 126 PaSuper. 102— 
KocIl v. Moyer, 158 A 198, 103 Pa 
Super. 270—^Pennsylvanla Co. for 
‘insurances on Lives and Granting 
Annuities v, Barton, Com.Pl., 69 
Montg.Co. 219—^First Nat Bank & 
Trust Co. of Dellastown v. In- 
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nerst Coin.PL, 61 York Leg.Rec. 
145. 

Tena—Organ v. Allison, 9 Baxt. 459 
—^Pidelity Bond & Mortgage Co. v. 
American Surety Co., 14 Tenn.App. 
211 . 

Tex.—Straus-Prank Co. v. Hughes, 
156 S.W.2d 619, 138 Tex. 50—^Ming- 
ua V. Employers' Llabllity Assur. 
Co.. Com.ApP., 66 S.W.2d 292— 
Park Presbyterlan Church of Italy 
V. William Cameron & Co., Com. 
App., 58 S.W.2d 63—Porter v. 
Hope. C1V.APP., 279 S.W. 686. 

Vt.—^Derby v. Thrall, 44 Vt 413, 8 
Am.R. 389. 

W.Va—^Koblegard Co. V. Jdaxwell, 
34 S.B.2d 116, 127 W.Va 630. 

60 C.J. p 116 note 87—2 C.jr. p 1181 
note 80. 

Seasons for mle 

(1) Alteration of the prlncipal*a 
contractual obligratlon releases the 
surety, for the Principal is no longer 
bound to perform the obligation 
guaranteed and the surety cannot be 
held responsible for failure to per¬ 
form any other obligation.—^Becker 
V. Paber, 19 N.E.2d 997, 280 N.Y. 
146, 121 AL.R. 1010, reargument de¬ 
nied Becker v. Intemann, 21 N.E.2d 
216, 280 N.Y. 730—Greenwich Sav. 
Bank v. Eckford Realty Corporation, 
48 N.Y.S.2d 664, 268 App.Div. 196. 

(2) Similar reasons.—Reese v. U- 
S., Cal., 9 Wall. 13, 19 L.Ed. 541— 
50 C.J. p 116 note 37 [a]. 

66 . Cona—New Haven v. National 
Steam Economlzer Co., 65 A. 969, 
79 Conn. 482. 

67. M i na —^RenviUe County v. Gray, 
63 N.W. 636, 61 Minn. 242. 

50 C.J. p 118 note 40. 

68 . Mass.—^Howe v. Peabody, 2 
Gray 566. 

69. U.S.—^Mundy v. Stevens, pa, 61 
P. 77, 9 C.C.A 866. 



§ 124 


TEINCIFAL AND SURETY 


make the instrument conform to the intention of 
all the parties will not release the surety, although 
they are made without his knowledge and consent.*^® 

It is an alteration, and not the attempted per- 
formance^i or enforcement,’^2 of the terms of a 
contract which, unless the surety consents, dis- 
charges him. An action taken by the creditor pur- 
suant to the terms of his contract cannot be regard- 
ed as an alteration thereof discharging the surety. 

A surety will not be discharged because the obligee, 
after the principal failed fully to perform, com- 
pleted the work in a manner different from that 
called for in the original contract.Clearly a 
surety cannot be relieved from liability on the 
ground of alteration where in fact no alteration has 
occurred.'^^ Jt has been held that the rule that 
a change or alteration in the obligation extin- 
guishes the surety’s obligation and discharges him 
generally applies only to contracts between private 
parties,*^® and does not apply so as to discharge 
one who is not a surety but is a comaker of the 

Principal instrument.'^^ 

Indepcndent contracts or stipidations, A surety 
is not discharged by an independent, collateral, or 
auxiliary agreement between the principal and 
the creditor or obligee which does not vary the 
terms of the first contract,*^® as where the principal 
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executes a mortgage to secure the note on whid 
the surety is bound.'^® If the performance of tw< 
or more contracts is secured by the contract of tb 
surety, a change as to one will not affect his lia 
bility as to the other;®® and where the contrac 
of a surety can be enforced by two or more parties 
although an alteration made by one of them maj 
discharge the liability of the surety as to that one 
it will not discharge him as to the others.®i Thi 
breach by the principal of a provision in the con 
tract for which no penalty is provided as agains 
the surety is not an alteration of the terms of th( 
contract discharging the surety.®^ 

Changes before contract of suretyship or aftet 
accrual of liability, If the suret/s obligation is as- 
sumed with reference to a change already made ii 
the principales contract, such alteration will nol 
discharge the surety.®® A modification of the con¬ 
tract does not relieve the surety of liability foi 
those debts of his principal which matured befon 
any change was made in the contract.®^ 

Application of rule to negotiaJble instrum&nts 
Under the rule that the purport of a commerciai 
instrument on which a memorandum has been writ- 
ten is to be collected from its "eight comers,” aj 
discussed in Bilis and Notes § 42 b, the unauthor- 
ized alteration of an indorsement of payment sc 


70. Cal.—^Fniit Growers’ Supply Co. 
V. Goss. 41 F.2d 357, 4 €aLApp.2d 
651. 

50 C.J. p 118 note 44. 
milng IxL amoiurt 

Where the contract of suretyship 
contains a dollar aign foUowed by a 
blank space for the amount of In- 
debtedness covered, and the obligee 
fllls the correct amount Into such 
space after Its execution, such filliniT 
in does not amount to a material al¬ 
teration of the contract.—^MicConnon 
& Co. V. Hovland, 194 N.W. 394, 166 
Minn. 222. 

71- Tex.—Galveston, etc., R. Co. v. 

Walker, 219 S.W. 816, 110 Tex. 286. 
60 C.J. p 118 note 45. 

72. U.S.—^American Bonding Co. v. 
Pueblo Ins. Co., Colo., 150 F. 17, 80 
C.CJU 97, 9 L.R.A.,N.S., 667, 10 
Ann.Cas. 357. 

73. U.S.—Vance v. San Luis Valley 
Rural Blec. Co-op., C.A.Colo., 178 
F.2d 146. 

60 C.J. P 118 note 47. 

74. La.—Shreveport v. U. S. Fldeli- 
ty, etc., Co.. 60 So. 621, 131 La. 933. 

75. Ga.—^J. R. Watkins Co. v. Brew- 
er, 36 S.E.2d 442, 73 Ga.App. 331. 

N.J.—Guaranty Trust Co. of New 
Tork V. Stamler, 168 A. 749, 10 N.J. 
Misc. 234. 

AddltioxLB or snpplements which do 


not conflict with original agreement 
may be made without thereby releas- 
ing surety.—^National Surety Co. v. 
Russell, C.C.A.Ind., 66 F.2d 104. 

76- N.Y.—Weingarten v. Kramer, 
247 N.T.S. 667, 139 Mlsc. 74. 

Okl.—^Bckles v. Busey, 132 P.2d 344, 
191 OkL 644. 

77- Ala.—Jeiferson Lumber Co. v. 
Powers, 134 So. 464, 223 Ala. 63. 

78- U.S.—National Surety Co. v- 
Russell, C.C.A.Ind., 66 P.2d 104. 

Kaii.— Corpus Juris <dted iu Haynes 
Hardware Co. v, Western Casualty 
& Surety Co., 133 P.2d 674, 681, 
156 Ehn. 356. 

Pa.—^In re Waber’a Bstate, 20 Pa, 
Dist. & Co. 647, aflUrmed 177 A. 61, 
317 Pa. 497. 

S.C.—Waddell v. Cary, 162 S.E. 179, 
155 S.C. 162. 

Wis.—Strehlow v. Reingruber, 224 N. 

W. 742, 198 Wis. 626. 

60 C.J. P 118 note 49. 

Fatd surety Is not discharged by 
independent contract between prin¬ 
cipal parties not varying terms 
which bind surety.—American Sure¬ 
ty Co. of New Tork v. Noe, 63 S.W.2d 
178, 246 Ky. 42. 

79. U.S.—Cross V. Allen, Or., 12 S. 
Ct. 67, 141 U.S. 628, 36 L.Ed. 843. 

50 C.J. p 118 note 50. 

80. Tenn.—Southern Const. Co. v. 
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! Southern Surety Co., 10 TenuApp. 
506. 

50 C.J. p 119 note 51. 

81. U.S.—U. S. Fldelity, etc., Co. v. 
Omaha Bldg., etc., Co., Neb., llfi 
F. 146, 53 C.C.A. 465, certiorari de- 
nied 23 S.Ct. 848, 187 U.S. 642, 41i 
L.Ed. 346. 

60 C.J. p 119 note 62. 

82. U.S.—^Pittsburg-Buffalo Co. v. 
American Fidelity Co., Pa., 219 P. 
818, 136 C.C.A. 488. 

60 C.J. p 119 note 63. 

Necessity and effect of breach bj 
Principal as bearing on liability ol 
surety see supra § 96. 

83. U.S.—^Illinois Surety Co. v. 
Standard Underground Cabi e Co. 
Pa., 238 F. 646, 151 C.C.A. 482, cer¬ 
tiorari denied 37 S.Ct. 478, 243 U-S, 
651, 61 L.Ed. 947. 

84. Pa.—^Land Title Bank & Trusi 
Co. V. Freas, 5 A.2d 166, 334 Pa 
26. 

Walver of luterast 
Creditor may waive further collec- 
tion of interest without dlsturblng 
status of its already matured clain 
against surety for payment of Prin¬ 
cipal sum, as long as creditor pre 
serves, for surety^s beneflt, its clafir 
against debtor for entire principa 
sum.—Land Title Bank & Trust Co 
V. Freas, supra. 
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alters the amount of the note as to discharge a 
surety not consenting.^s a material alteration of 
a note given for an indebtedness which is not ex- 
tinguished hy, and exists independently of, the writ- 
ing will, since the surety^s liability exists solely by 
virtue of the writing, release him from ali liabil- 
ity.SS Immaterial changes or alterations in the 
terms of a note, however, not discharge the 
surety.87 Under the view that, as far as the hold- 
er of a bili or note is concerned, the liability of a 
surety is primary rather than secondary, it follows 
that, as far as the surety is concerned, the question 
as to when he is released by variation of the con- 
tract is govemed by the provisions of the Negotia- 
ble Instruments Law applicable to the discharge 
of persons primarily liable;®^ and it has been held 
that such statute changes the former rule applica¬ 
ble to such a case.^^ 

Application of rule to leases. In conformity with 
the general rule applicable to suretyship contracts, 
a surety for a lessee cannot be held for rent after 
a material change in the terms of the lease^o or 
in the terms of the contract of suretyship,^! and 
will be disdharged by a material alteration of the 
lease contract or obligation without the surety^s 
consent;^^ but, where an act or departure from 
the terms of the contract does not amount to a 
material alteration of the lease or the suretyship 
contract, the surety will not be released from lia- 
bility.®3 The surety is not discharged by a mod- 


ification or alteration ot the principal contract or 
obligation made with his knowdedge and consentO*^ 
or where the tenant deposits money as security and 
the landlord has no knowledge of the third personas 
relationship as surety.^® if^ after a suretyship con¬ 
tract has been placed on the same paper on which 
appears a covenant for rent, performance of which 
it secures, the tenant erases his signature, signs 
again, and the covenant is attested, the surety is 
not discharged on the ground of a material alter¬ 
ation of the contract 

b. Suffidency of Alteration 

An alteration, in order to effect the discharge of the 
surety, must be binding on the parties, based on a suf¬ 
ficient consideration, and such as wouid constitute a 
valid defense by the principal to an actfon on the orig- 
inal contract. 

In order that a surety on a contract may be dis¬ 
charged from liability thereon by an agreement al- 
tering its terms between the principal and the ob- 
ligee, such agreement, except in a case where the 
agreement is by way of alteration of the original 
instrument,®*^ must be binding on the parties,®® 
based on a sufficient consideration,®® and such as 
wouid be a valid defense by the principal debtor 
to an action on the original contract^ In general, 
it is necessary that both the principal and credi¬ 
tor or obligee consent to the agreement altering 
the contract or undertaking of the principal in or¬ 
der for it to discharge the surety.^ So, alterations 


85. Ind.—Jolinston ▼. May, 76 Ind. 
293. 

86 . TesL—Williams v. Midland Nat, 
Bank, Civ.App., 191 S.W. 1181. 

50 C.J. p 119 note 54. 

87. Okl.—Foster v- First Nat. Bank 
& Trust Co. of Tnlsa, 66 P.2d 79, 
179 Okl. 496. 

88 . Ohio.—Richards v. Market 
Exch. Bank Co., 90 N.B. 1000, 81 
Ohio St. 348, 26 Li.R.A.,N.S., 99 and 
note. 

89. Ohio.—^Richards v. Market 
Exch. Bank Co., supra. 

901. N.T.—^In re Tessier, 188 N.T.S. 
371, 193 APP.Oiv. 916, affirmed 130 
N.E. 934, 230 N.T, 660. 

Pa,—Green v. Boyd, 18 Pa.Super. 
651. 

91- Hich.—Stevens v. Pendleton, 47 
N.W. 1097, 83 Mlch. 342, reheard 
48 N.W. 478, 85 Mich. 137. 

SSL Ark.—Coddington v. Brown, 186 

S.W. 809, 123 Ark. 486. 

36 C.J. p 306 note 8*0. 

Aot of tenant rJianglng snhtenanfs 
obligation 

The termination of the principal 
tenancy by the tenant's fault in al- 
lowing summary proceedings for the 
nonpayment of rent to be begun re- 


leases a surety for the subtenant 
from all liability since the subten- 
ant’s obligation is thereby changed 
from one for rent under the lease to 
one for use and occupation.—^Rainier 
V. Smith, 120 N.T.S. 993, 66 Misc. 
560. 

93. Ky.—^Mudd v. Shroader, 154 S. 
W. 21,162 Ky. 696. 

Pa.—^Plummer v. Wilson, 186 A. 311, 
322 Pa. 118. 

94- Cal,—Smith v. Thomsen, 48 P.2d 
102, 8 Cal.App.3d 603. 

96. Cal.—Knlght v. Marks, 191 P. 

531, 183 Cal. 354. 

36 C.J. p 306 note 81. 

96. N.T.—^Dusenberry v. 0'Shiel, 2 
N.T.Super. 410. 

Effect of alteration of instrument 
prior to execution or delivery gen- 
erally see Alteration of Instru¬ 
ments S 46. 

Alteration of suretyship contract 
before execution or delivery gen- 
erally see supra §S 81, 82. 

97. Cal.—Nissen v. Ehrenpfort, 183 
P. 956. 42 Cal.App. 693. 

Mo.—Stillwell V. Aaron, 69 Mo. 539, 
33 Am.R. 517. 

98. Ky.—^Purst & Thomas v. Lyon, 
102 S.W.2d 1016, 267 Ky. 495—W. 


T. Raleigh Co. v. Thoroughman, 
Ky., 11 S.W.2d 1006, 227 Ky. 36. 
La.—Converse v. Dicks, 161 So. 75, 
178 La. 193. 

N.T.—Greenwich Sav. Bank v. Cab- 
in Holding Corporation, 26 N.T.S. 
2d 791, 176 Misc. 89. 

W.Va.—^Koblegard Co. v. Maxwell, 34 

S. E.2d 116, 127 W.Va. 630. 

50 C.J. p 119 note 59. 

99. U.S.—American Surety Co. of 
New Tork v. Wheeling Structural 
Steel Co., D.C.W.Va., 26 P.Supp. 
395, reversed on other grounds, C. 
C.A., American Surety Co. v. 
Wheeling Structural Steel Co., 114 
P.2d 237, 

N.T.—Greenwich Sav. Bank v. Cab- 
in Holding Corporation. 26 N.T.S. 
2d 791, 176 Misa 89—Albany Ex- 
change Sav. Bank v. Winne, 6 N. 

T. S.2d 699, 168 Misc. 853. 

50 C.J. p 119 note 60. 

L Utah,—South Omaha Stockyards 
Nat. Bank v. Bragg, 246 P. 966, 67 
Utah 60. 

2 . U.S.—Equitahle Surety Co. v. Mc- 
Mlllan, APP.D.C.. 34 S.Ct 803, 234 

U. S. 448, 58 L.Bd, 1394—Pittsburg- 
Buffalo Co. V, American Fideiity 
Co., Pa., 219 F- SIS, 135 C.C.A. 
488. 
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made without the knowledge or consent of the 
creditor or obligee do not affect the liability of a 
surelyS tmless he subsequently ratifies them.^ 

An alteration by an authorized agent of the credi¬ 
tor or of which the agent has knowledge will dis- 
charge the surety,*^ although it is otherwise i£ the 
agent making the alteration does not have any au- 
thority to make it® In the absence of fraud a 
contract by a Corporation will not be held a modifi- 
cation of a contract between the principal and a 
partnership, the members of which own practically 
ali the stock of the Corporation, so as to discharge 
the sureties.'^ 

Necessity of writing, Ordinarily it is not neces- 
sary that the agreement altering the contract be 
in writing,® but a surety will not be discharged by 
a parol agreement between the obligee and the prin¬ 
cipal changing the terms of a contract under seal® 
or of a written contract which is of such a charac¬ 
ter that under the statute of frauds it must be in 
writing.i® 

Waiver of breach or acceptance of part perform- 
ance. A waiver by the creditor of a breach of the 


contract by the principaU^ or an acceptance of 
part performance^^ has been held not such a modi- 
fication as will discharge a surety from liability; 
but tinder some drcumstances a contrary rule may 
be applied.13 

c. Necessity of Prejudice to Surety 

Generally a surety will be discharged by any mate- 
rlal alteration of the terms of the contract regardiess 
of whether he is prejudlced thereby, unless he is a com¬ 
pensa ted surety. 

As a general rule it is not necessary that the al¬ 
teration or change add to the burden of the sure¬ 
ty or be prejudicial or injurious to him in order 
Ihat he be discharged the fact that it was not 
prejudicial to him,^® or did not increase his liabil- 
ityis or actually injure him,!'^ or even that it was 
for his benefit,18 will not vary the rule, it being 
held that he will *be discharged regardiess of wheth¬ 
er such alteration or change was beneficial or prej¬ 
udicial to him.i8 In some jurisdictions the rule is- 
stated to be that the surety is discharged by any 
alteration, and the court will not inquire into the 
question of whether there was in fact any preju¬ 
dice, and, if so, the extent thereof,^® provided there 


3 . Neb.—^Bin&ham v. Shadle, 63 N. 
W. 143, 46 Neb. 82. 

50 C.J. p 119 note 63. 

4. Okl.—^Evatt V. Dnlaney, 161 P. 
607, 51 Okl. 81. 

60 C.J. p 119 note 64. 

6 . Ind.—Owens v. Tagrue, 29 N.B. 

784, 3 Ind.App. 246. 

50 C.J. p 119 note 65. 

6 . ICy.—^AUen County v. XT. S. Fidel- 
ity, etc., Co.. 93 S.W. 44, 122 Ky. 
836, 29 Ky.L,. 356. 

50 C.J. p 119 note 66. 

7. lowa.—Charles Weitz's Sons v. 
U. S. Pldelity, etc., Co., 219 N.W. 
411, 206 lowa 1025. 

8 . Ind.—Quthrie v. Carpenter. 70 N. 
E. 486. 162 Ind. 417. 

50 C.J. P 119 note 68. 

9. N.T.—Shufeldt v. Gustin, 2 E.D. 
Smith 67. 

50 C,J. p 120 note 69. 

10- Qa.—Willls V. Fields, 63 S.E. 
828, 132 Ga. 242. 

11 . Cal.—Sacramento v. EUrk, 7 Cal. 
419. 

N.T.—Michisan SS. Co. v. American 
Bonding Co.. 93 N.T.S, 806, 104 
App.Dlv. 347. 

AcceptaxLoe of rent after dne date 
Acceptance of rent a few days aft- 
er it is due ordinarily does not con¬ 
stitute an alteration or modification 
of the agreement between the land- 
loz^ and tenant so as to discharge 
the surety.—^Pbx v. Como, 50 Pa.Dist. 
& Co. 386. 

psovisioiL as to effect of waiver 
The surety for a tenant under a 


written agreement of lease may not 
complain of a variation of the con¬ 
tract by acceptance of rent after it 
falis due, where the lease itself con- 
tains provisions recognizing that 
rent may be accepted after the due 
date and stlpulating that such ac¬ 
ceptance shall not excuse suhse- 
Quent delay or be construed as a 
waiver of any right of the landlord. 
— ^Fox V, Como, supra. 

12. N.T.—^Becker v. Faber, 19 N.B. 
2d 997, 280 N.T. 146, 121 A.L.It 
1010, reargument deuled Becker v. 
Intemann, 21 N.R2d 216, 280 N.T. 
730—In re Metz' Estate, 18 N.T.S. 
2d 883, 173 Misc. 813, reversed on 
other grounds 30 N.T.S.2d 602, 262 
App.Div. 608—Revel Realty, etc., 
Co. V. Maxwell, 119 N.T.S. 267, 66 
Misc. 54. 

Acceptance of reduoed rent 
Cal.—Callaghan v. Olsen, 207 P. 1014, 
68 Cal.App. 96—Dodge v. Chapman, 
183 P. 966, 42 CaLApp. 612. 

13. U.S.—^Prudence Co. v. Fidelity 
& Deposit Co. of Mlaryland, D.C.N. 
T., 2 F.Supp. 454. 

14. U.S.—Chapman v. Hoage, App. 
D.C., 56 S.Ct. 333, 296 U.b, 526, 80 
Ii.Ed. 370. 

Ohio.—Sturges v. Williams, 9 Ohio 
St. 443, 75 Am.D. 473. 

Tex—^Hughes v. Straua-Frank Co., 
Clv.App., 127 S.W.2d 682, afflrmed 
Straus-Frank Co. v. Hughes, 156 

S.W.2d 619, 138 Tex. 60—Mingus 
Employers" Liability Assur. Co., 
Civ.App., 65 S.W.2d 292. 

15. Mont.—U. S. Building A Loan 


Ass'n V. Bums, 4 P.2d 703, 90' 
Mont. 402. 

60 C.J. P 120 note 74. 

16. Ky.—^Kelly v. King, 146 S.W.2d 
78, 284 Ky. 429—Phillips v. Board 
of Education of Plneville, 140 S. 
W.2d 819, 283 Ky. 173. 

17. U.S.—^Pralrie State Bank v. U. 
S., CtCU 17 S.Ct. 142, 164 U.S. 
227, 41 L.Ed. 412. 

Ky.—^Pond Creek Coal Co. v. Cltizens' 
Trust & Guaranty Co., 186 S.W. 
494, 170 Ky. 601—Calloway v. 

Snapp, 78 Ky. 561. 

18. U.S.—^Prairie State Bank v. U.. 
S., Ct.Cl., 17 S.Ct. 142, 164 U.S. 227, 
41 L.Ed. 412. 

La.—Shreveport Laundries v. Sher- 
man, App., 7 So.2d 433. 

Md.—^Art Piate Glass & Mirror Corp. 
V. Pldelity Const. Corp., 69 A2d 
808. 

Okl.—^Poster v. First Nat. Bank & 
Trust Co. of Tulsa, 66 P.2d 79, 179 
Okl. 496. 

50 C.J. p 120 note 75. 

19. Mo.—Reissaus v. Whites, 106 
S.W. 603. 128 Mo.App. 135. 

50 C.J. p 120 note 76. 

20. N.T.—Commercial Casualty Ins. 
Co. V. Roman, 279 N.T.S. 170, 244 
App.Div. 306, reversed on other 
grounds 199 N.E. 658, 269 N.T. 461, 
remittitur amended 200 N.B. 319, 
270 N.T. 563—^Tonkers-Cameo, Inc. 
V. Shusterman, 16 N.T.S.2d 260. 

50 C.J. p 121 note 78. 

prejudlced 

Surety whose “rights** have been 
materially prejudlced need not show 
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is a possibility of prejudice to the surety 21 On 
the other hand, the rule in some juri-sdictions is 
that a surety will not be discharged by an altera- 
tion or change in the contract^^ or a departure 
therefrom^S unless he has been prejudiced thereby. 
In at least one jurisdiction, it has been held that a 
departure from the contract, as distinguished from 
an actual change in the terms thereof, will not re- 
lease a surety thereon unless his position has been 
changed to his prejudice.24 

Compensated and corporate surety. Although in 
a few jurisdictions the rule that a surety is dis- 
charged by an alteration regardless of whether he 
is prejudiced thereby is held to apply even in the 
case of a paid or corporate surety,25 it is generally 
held that in order for a compensated or corporate 


surety to be discharged by an alteration of, or de¬ 
parture from, the contract or obligation it must 
have been prejudiced thereby.^® This rule has been 
held applicable even though the bond provides that 
it is to 'be strictly construed as a contract of surety- 

ship.27 

d. Materiality of Alteration 

Afthough there is some authority to the contrary, It 
is generally held that, in order to discharge a surety, an 
alteration must be materiai, especially In the case of a 
compensated surety. 

As a general rule an alteration or change in the 
contract or obligation must be materiai in order to 
discharge a surety thereon.28 If the change or 
departure is immaterial,29 such as one which does 


that he has been injured to be dis¬ 
charged from llability.—^Passman v. 
Budnizky, 1 N.E.2d 707, 284 Ill.App. 
533. 

31. Mass.—Cambridge Sav. Bank v. 
Hyde, 131 Mass. 77, 41 Am.R. 193. 

50 C.J- p 120 note 77. 

Zn New 'STork 

(1) It has been said many times 
that the surety will be discharged 
regardless of whether the alteration 
or change was beneficial or prejudi- 
ciaJ to him.—^Heeves v. Pierson, 23 
Hun 186—50 CJ. P 120 note 77 [a] 
( 1 ). 

(2) It has also been said that the 
surety will be discharged by a ma¬ 
teriai alteration regardless of wheth¬ 
er the alteration could work any in- 
Jury to the surety.—Weingarten v. 
Krajner, 247 K.T.S. 657, 139 Hlsc. 
74. 

(3) However, the rule of the text 
has in some instances been clearly 
followed.—^Ullmann Realty Co. v, 
Hollander. 123 N.T.S. 772, 774, 66 
Misc. 348—60 C.J. p 120 note 77 [a] 
(2. 3). 

32. Mont.— Dodd v. Vucovich, 99 P. 
296, 38 Mont. 188. 

60 C.J. p 121 note 79. 

23. Wis.—Chandler Lumber Co. v. 
Radke, 118 M.W. 185, 136 Wis. 496, 
22 L.RJV..,N.S., 713. 

24. N.T.—Smith v. Molleson, 42 N. 
E. 669, 148 N.Y. 241. 

50 C.J. p 121 note 81. 

25. Cal.—Corona First Cong. 
Church of Christ v. Lowrey, 165 
P. 440, 176 Cal. 124. 

Tex.—^Lfonerg^n v. Saji Antonio 
Trust Co.. 104 S.W. 1061, 106 S. 
W, 876. 101 Tex. 63, 130 Am.e.R. 
803, 22 L.R.A-,K.S., 364. 

36- XJ.S.—Chapman v. Hoage, App. 
D.C., 66 S.Ct. 333, 296 U.S. 626, 80 
Li.Bd. 370—Maryland Oasualty Co. 
V. Moore, C.C.A.Mass., 82 F.2d 189, 
certiorari denled 66 S.Ct. 749, 298 


U.S. 666, 80 Ii.Ed. 1390—Maryland 
Casualty Co. v. Dunlap, C-C.A. 
Mass., 68 F.2d 289—^Hartford Acci¬ 
dent & Indemnity Co. v. Pederal 
Bond & Mortgage Co., C.C.A.Minn., 
69 P.2d 960—^Haddad v. Western 
Contractlng Corp., D.C.W.Va., 71 
P.Supp. 212—^U. S. V. Quaker In¬ 
dustria! Alcohol Corporation, D.C. 
Pa, 2 F.Supp. 863, alQrmed, C.C-A., 
New Amsterdam Casualty Co. v. 

U. S-, 67 P.2d 488, certiorari de- 
nied 64 S.Ct. 438, 291 U.S. 662, 78 
L.Ed. 1063, rehearing denied 54 
S.Ct. 626, 291 U.S. 650, 78 U.Ed. 
1053. 

Colo.—^Pederal Surety Co. v. Whlte, 
296 P. 281, 88 Colo. 238. 

111.—^Danville Hotel Co. v. Benson, 
262 I11.APP. 288. 

Ky.—American Surety Co. of New 
York V. Noe, 63 S.W.2d 178, 246 Ky. 
42. 

Mass.—^Hartford Accident & Indem¬ 
nity Co. v. Casassa, 16 N.E.2d 860, 
301 Mass. 246. 

Mibh.—^Becker-Boter Oil & Gas Co. v. 
Massachusetts Bonding & Insur¬ 
ance Co., 236 N.W. 869, 264 Mlch. 
94—Grinnell Realty Co. v. General 
Casualty & Surety Co., 234 N.W. 
125, 253 Mlch. 16. 

Ohio.—^Van Wert Nat. Bank v. Roos, 
17 N.B.2d 651, 134 Ohio St. 359— 
London, etc., Indemnity Co. v. Co- 
lumbia County, 140 N.E. 672, 107 
Ohio St. 61. 

Pa—^Plummer v. Wilson, 186 A- 311, 
322 Pa 118—McClelland v. New 
Amsterdam Casualty Co., 185 A. 
198, 322 Pa 429—Phillips v. Amer¬ 
ican liiability & Surety Co., 162 A. 
435, 309 Pa 1—National Casualty 
Co. V. Ferry, Com.Pl., 66 I)auph.Co. 
369. 

Utah.—Corpus OPurls oited lu Corpo¬ 
ration of President of Church of 
Jesus Christ of Latter Uay Saints 

V. Bfextford Accident & Indemni¬ 
ty Co., 95 P.2d 736, 741, 98 Utah 
297. 

50 C.J. P 131 note 86. 

605 


There is no presnmptiou that paid 
surety was harmed, nor is sugges- 
tion of mere contingencies or possi- 
bilities sufficient.—Grinnell Realty 
Co. V. General Casualty & Surety 
Co., 234 N.W. 126, 263 Mlch. 16. 
m oase of frand 

The general rule requiring a llber- 
al construction of the contract 
against a surety for hlre in deter- 
mining whether there has been a de¬ 
parture does not extend to cases of 
fraud or unfair deaJing as against a 
surety.—Detroit Pidellty & Surety 
Co. V. Central Statlon Bauipment 
Co., D.C. Pia., 1 F.Supp. 846, reversed 
on other grounds, C.C.A., Thlrd Nat, 
Bank v. Detroit Fidelity & Surety 
Co., 65 F.2d 648, certiorari denled 
Detroit Fidelity & Surety Co. v. 
Third Nat. Bank. 64 S.Ct. 88, 290 U. 
S. 667, 78 D.Bd. 677. 

Early cases contra 
Ky.—Inland Nav. Co. v. American 
Surety Co., 227 S.W. 809, 190 Ky. 
504. 

Pa.—Bauschard Co. v. New York Fi¬ 
delity, etc., Co., 21 Pa.Super. 370. 

27. Pa—^Phillips v. American Lia- 
bility & 'Surety Co., 162 A. 436, 309 
Pa 1. 

28. Ala—Carroll v. Hanahan, 130 
So. 197, 221 Ala 553. 

Neb.—State v. Smith, 281 N.W. 851, 
135 Neb. 423. 

Vt.—Derby v. Thrall, 44 Vt. 413, 8 
Am.R. 389. 

60 C.J. p 121 note 87. 

29- U.S.—^Bopst V. Columbia Casual¬ 
ty Co.. D.C.Md., 37 P.Supp. 32. 

Ala—^Anderson v. Belllnger, 6 So. 
82, 87 Ala 334, 13 Am.S.R. 46. 4 
D.R.A. 680. 

Tenn.—Alston v. Parmers' & Me»^ 
chants’ Bank, 8 Tenn.Civ.App. 429^' 
Tex.—Oorpus dhrls dted In Parie 
Presbyterian Church of Italy v. 
Willlam ■Cameron & Co., Com.App., 
58 S.W.2d 63, 65. 
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not dhange the legal effect of the instrument^O or 
place the surety in a different position,^! he will not 
be discharged, However, in some jurisdictions, it 
has been held that, as a general rule, any varia- 
tion or change in the contract or obligation, whcth- 
er raaterial or not, is sufficient, this being some- 
times referred to as the striet nile;33 in others it 
has been held that deviations from the contract with 
respect to acts of omission and commission in mat- 
ters of performance must be material in order to 
discharge a surety,but that any variation in the 
terms of the contract itself, as by adding additional 
terms and stipulations, will discharge the surety.3 5 

Apart from the question of whether the altera- 
tion must be material, if the change alters the le¬ 


gal identity of the instrumentis or substantially in- 
creases the chances of loss to the suretyi? Jt jg 
material and will discharge the sureties. Per- 
mission by the obligee to the principal to perform 
in any way he chooses, provided the contract ob¬ 
ligation is lived up to, is not a modification of the 
contract so as to release the surety and in gen¬ 
eral a waiver of some provision which is solely for 
the benefit of the principal or of the creditor is 
not such alteration as will discharge the surety.*9 

Compensated or corporate surety. An alteration 
or change in the contract or obligation must be 
material in order for a compensated or corporate 
surety to ‘be discharged from liability thereby,40 
some jurisdictions holding this an exception to the 


Vt.—Derby v. ThraU, 44 Vt. 413, 8 
Am.R. 389. 

Wis.—Strehlow v. Keingruber, 224 N. 

W. 742, 198 Wis. 625. 

50 C.J. P 121 note 91. 

30. U.S.—Sauder v. Dittmar, C,C.A. 
Kan., 118 F.2d 624, stating Illinois 
law. 

Ga,—^H. C. WMtmer Co. v, Sheffleld, 
181 S.E. 119. 61 GaA-PP. 623, 

IT. Y.—^Ludekens v. Pscherhofer, 28 
N.Y.S. 230. 76 Hun 648. 

Tenn.—^Alston v, Farmers* & Mer- 
chants* Bank. 8 T6nn.Civ.App. 420. 
Tex.—Corpus Juris dted in. Park 
Presbyterian Cburcb of Italy v. 
William Cameron & Co., Com.App., 
68 S.W.2d 63, 66—First Nat. Bank 
of Fort Worth v. Brown, Civ.App,. 
172 S.W.2d 161, error refused. 

Wis.—Strehlow v. Reingruber, 224 N. 

W. 742, 198 Wis. 625. 

50 C.J. p 121 note 92. 

31. U.S.—Sauder v. Dittmar, C.C.A. 
Kan., 118 F.2d 524, stating Illinois 
law. 

IU. —Ryan v. Sprlngfield First Nat. 
Bank, 35 N.E. 1120, 148 IU. 349. 

Tenn.—^Alston v. Farmers* & Mer- 
chants* Bank, 8 Tenn.Clv.App. 420. 
Tex.—CorptLS Jorls dted in Park 
Presbyterian Cburch of Italy v. 
William Cameron & Co., Com.App„ 
58 S.W.2d 63, 65. 

Wis.—Strehlow v. Reingruber, 224 
N.W. 742, 198 Wis. 526. 

50 C.J. p 122 note 93. 

Benundatlon of prlndpal contract 
Mortgagor's renunciation of agree- 
ment with mortgagee to construet 
building on mortgaged premlses 
within ten years and mortgagee’s 
adoption of renunciation, without 
knowledge or oonsent of surety on 
naortgagor^s bond conditioned on 
construction of building* within time 
3l^mited, did not Increase 8urety*s ob¬ 
ligation. — ^Yaffe V. Glen Falis Indem- 
nity Co., 161 A, 521. 115 Conn. 375. 

33. Mlch.—GrinneU Realty Co. v. 
General Casualty & Surety Co., 234 
N.W. 126, 263 Mich. 16. 


N.Y.—Becker v. Faber. 19 N.B.2d 997, 
280 N.Y. 146. 121 A.L.R. 1010, re- 
argument denied Becker v. Inte- 
mann, 21 N.B.2d 216, 280 N.Y. 730 
—Greenwich Sav. Bank v. Eckford 
Realty Corporation, 48 N.Y.S.2d 
664, 268 App.Div. 196—Commercial 
Casualty Ins. Co. v. Roman, 279 N. 
Y.S. 170, 244 App.Dlv. 306, reversed 
on other grounds 199 N.B. 658, 269 
N.Y, 461, remittitur amended 200 
N.E. 319, 270 N.Y. 663—In re Metz* 
Estate, 18 N.Y.S.2d 883, 173 Misc. 
813, reversed on other grounds 30 
N.Y.S.2d 602, 262 App.Div. 608— 
Yonkers-Cameo, Inc. y. Shuster- 
man, 16 N.Y.S.2d 260. 

Pa.—^Plummer v. Wilson, 185 A. 311, 
322 Pa. 118. 

60 C.J. p 122 note 94. 

33. N.Y.—^Xn re Metz’ Estate, 18 N. 
Y.S,2d 883, 173 Misc. 813, reversed 
on other grounds 30 N.Y.S.2d 602, 
262 App.Div. 508. 

34. Mo.—^Reissaus v. Whltes, 106 S. 
W. 603, 128 Mo.App. 135—Martin 

V, Whites, 106 S.W. 608, 128 Mo. 
App. 117. 

35. Mo.—^Reissaus v. Whites, 106 S. 

W. 603, 128 Mo.App. 135, 

50 C.J. p 122 note 96. 

36. Ohio.—^Van Wert Nat. Bank v. 
Roos, 17 N.B.2d 651, 134 Ohio St. 
359. 

Tex.—OorpoB Jnxis dted in Park 
Presbyterian Church of Italy v. 
William Cameron & Co., Com.App., 
58 S.W.2d 63, 66. 

50 C.J. p 121 note 88. 

Sabstltntlon of new ob]iga‘(lon for 
old 

By “alteration” in prindpal's ob¬ 
ligation, such as will release the 
surety, principal is discharged from 
performance of the obligation in 
its origrinal form, and in effect, a 
new obligation is substituted for the 
old.—Becker v. Faber, 19 N.B.2d 997, 
280 N.Y. 146, 121 A.L.B, 1010. reargu- 
ment denied Becker v. Intemann, 21 
N.E.2d 216, 280 N.Y. 730—In re Metz' 
Estate, 18 N.Y.S.2d 883, 173 Misc. 


813, reversed on other grounds 30 N. 

y.S.2d 602, 262 App.Div. 608. 

37. U.S.—Glens Falis Indemnity Co. 
V. Basich Bros. Const. Co., C.C.A 
Cal., 166 P.2d 649, certiorari de¬ 
nied 68 S.Ct. 1347, 334 U.S. 833, 92 
L.Ed. 1760. 

N.M.—^Pacific Nat. Agr. Credit Cor¬ 
poration V. Hagerman, 61 P.2d 857, 
39 N.M. 549, 101 A.L.R. 1301. 

Okl.—^Whale v. Rice, 49 P.2d 737, 173 
Okl. 630. 

Pa.—^Phillips V. American Liability 
& Surety Co., 162 A. 435, 309 Pa 
1—^Young V. American Bonding 
Co., 77 A. 623, 228 Pa. 373. 

Tenn.—^Fidelity Bond & Mortgage 
Co. V. American Surety Co., 14 
Tenn.App. 211. 

Tex.—Corpus Juris dted ia Park 
Presbyterian Church of Italy v. 
William Cameron & Co., Com.App., 
68 S.W.2d 63, 66. 

38. N.Y.—^Matter of People, 226 N. 
Y.S. 176, 222 App.Div. 304, reversed 
on other grounds 165 N.E. 829, 250 
N.Y. 410. 

50 aJ. p 122 note 97. 

39. Tex.—^U. S. Fldellty, eta, Co. v. 
Henderson Couuty, Civ.App., 253 
S.W. 835. 

60 C.J. p 122 note 98. 

Waiver of breach or acceptance of 
part performance by creditor see 
supra subdivision b of this sec- 
tion. 

40. U.S.—^Maryland Casualty Co. v. 
Moore, C.C.A.Mass., 82 F.2d 1S9, 
certiorari denied 56 S.Ct. 749, 298 
U.S. 666, 80 L.Ed. 1390. 

Mass.—Hartford Accident & Indem- 
nity Co. v. Casassa* 16 N.E.2d 860, 
301 Mass. 246. 

Mich.—^Becker-Boter Oil & Gas Co. v. 
Massachusetts Bonding & Insur¬ 
ance Co., 235 N.W. 869, 254 Mich. 
94—GrinneU Realty Co, v. General 
Casualty & Surety Co., 234 N.W. 
126, 253 Mich. 16. 

Pa.—^Plummer. v. Wilson, 185 A. 311. 
323 Pa. 118—McClelland v. New 
Amsterdam Casualty Co., 185 A 
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general nile of the forum that any variation is 
sufficient.^1 This rule has been held applicable 
even tbough the bond provides that it is to be 
construed strictly as a contract of suretyship.^s 
Where the alteration is material, it is sufficient to 
discharge even a paid surety,^8 provided there is 
also prejudice to the surety, where prejudice is 
required under the rules discussed supra subdivision 
c of this section. 

e. Effect of Oonsent of Surety 

A surety Is not dlscharged by an alteration te which 
he consents; and such consent may be glven after the 
alteration as well as In advance. 

The consent of the surety to any variation or 
change in the contract or obligation of the principal 
otherwise sufficient to discharge him is essential to 
the continuance of his liability.^^ If he consents to 
an alteration of the contract or obligation he is not 
discharged thereby.'^® This consent need not be ex- 
press, but may be implied.46 It may be given in 
advance as, for example, at the time the con¬ 
tract of suretyship is entered into,48 or it may with 
equal effect be given at a time subsequent to the 


alteration,subsequent ratification being equivalent 
to original authority to make the alteration.^® 
Where the contract contemplates or expressly au- 
thorizes alterations to be made, the surety will not 
be discharged by alterations within the limits in- 
tended, which were made without his express con¬ 
sent but, when the alterations are such that in- 
stead of a modification a new contract superseding 
the old one is in effect made, a surety who has not 
assented to the change will be discharged.52 A new 
consideration is not essential to support the consent 
of the surety to the alteration, regardless of wheth- 
er such consent is expressed before or after the 
alteration.®8 A notation of an alteration on the 
instrument by the creditor will not, even though 
made without his knowledge, discharge a surety who 
has agreed to the change in terms.®^ 

f. Waiver or Estoppd 

A surety may by his contract waive his right, or be 
estopped to assert, his discharge by reason of an altera¬ 
tion of the contract or obligation. 

A surety may waive his right to be discharged 
because of an alteration or change in the contract.®® 


198. 322 Pa. 429—Shaw v. New 
Amstcrdam Casualty Co„ 164 A. 
916. 310 Pa. 213—^Phillips v. Amer¬ 
ican liiability & Surety Co., 162 A, 
436, 309 Pa. 1—National Casualty 
Co. V. Fei-ry, Com.Pl., 66 Dauph.Co. 
369. 

50 C.J. P 122 note 99. 

41. Ky.—Pond Creek Coal Co. v, 
Citizens' Trust Co.. 186 S.W. 494, 
170 Ky. 601. 

50 C.J. P 122 note 1. 

42. Pa.—^Phillips V. American Lia- 
bUity & Surety Co., 162 A. 435, 309 
Pa. 1. 

43. Ky.—Inland Nav. Co. v. Ameri¬ 
can Surety Co., 227 S.W. 809, 190 
Ky. 504—^Pond Creek Coal Co. v. 
Citizens' Trust, etc., Co., 186 S.W. 
494, 170 Ky. 601. 

44. Ala.—Alabama Fidelity, etc., 
Co. V. Alabama Fuel, etc., Co., 67 

So. 318, 190 Ala. 397. 

50 C.J. p 122 note 6. 

Consent of surety to acts of creditor 
or obligee in seneral see infra §§ 
158, 159. 

45. Mass.—^Brockton Sav. Bank v. 
Shapiro, 42 N.R2d 826, 311 Mass. 
695. 

Va.— Corpus Jurls oited in Norfolk 
Mattress Co. v. Hoyal Mfg. Co., 
169 S.E. 586, 588. 160 Va. 623. 

50 CJ. p 122 note 6. 

Consent by personal representative 
Personal representative of surety 
wbo is also the principal may con¬ 
sent to alteration of contract so as 
not to release surety's estate.— 
Voiles V. Green, 43 Ind. 374. 


46. TJ.S.—Mundy v. Stevens, Pa., 61 
P. 77, 9 C.CA- 366. 

50 aJ. P 123 note 7. 

Silence 

(1) Mere silence op passive con¬ 
sent after knowledgre of chang-e of 
contract under which surety signed 
does not constitute acquiescence or 
consent to change by surety.—^Pa¬ 
cific Nat. Agr. Credit Corporation v. 
Hagerman, 51 P.2d 857, 39 N.M. 649, 
101 A,L,.R. 1301-—60 C.J. P 114 note 
89 [a]. 

(2) On the other hand. it has been 
held that a surety will be estdpped 
to Show that he did not assent to al¬ 
teration of the contract if he re- 
maius silent when the facts and cir- 
cumstances make it his duty to 
speak and the obligee is misled 
thereby to his Injury, as where, on 
learning of the alteration of the 
bond to secure the paymcnt of Pub¬ 
lic funds before any funds were de- 
poslted with the depositary, he nev- 

lertheless remains silent and permits 
the deposit of funds to be made.— 
Reuville County v. Gray, 63 N.W. 
635, 61 Minn. 242. 

urecessity of knowledge 

Consent of a surety to eztension 
of a note will not operate as a rati¬ 
fication of a material alteration un- 
less he had knowledge of the altera¬ 
tion.—Johnson Farm Loan Co. v. Mc- 
Manigal, C.C.A.Neb., 288 F. 185. 

47- U.S.—McMullen v. U. S., Cal., 
167 P. 460, 93 C.C.A. 96, reversed 
on other grounds 32 S.Ct. 128, 222 
U.S. 460, 66 L.Bd. 269. 
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48. TJ.S.—^McMullen v. TJ. S., supra. 
50 C.J. P 123 note 9. 

46. Vt.—Gray v. Williams, 99 A. 

736, 91 Vt. 111. 

50 C.J. P 123 note 10. 

50- Tex.—^People's E^nance Co. of 
Dallas V. Sabanovich, Com.App., 26 
S.W.2d 187. 

51. TJ.S.—^Maryland Casualty Co. v. 
Moore, C.C.A.Mass., 82 F.2d 189, 
certiorari denled 56 S.Ct. 749, 298 
U.S. 666, 80 L..Bd. 1390. 

Pa.—Jacob Sali Building & Loan 
Ass*n V. Heller, 171 A 464, 314 Pa. 
237—^Zusin v. Wharton Business 
Men’s Building & Loan Ass’n, 163 
A 377, 107 Pa.Super. 181. 

60 C.J. P 123 note 11. 

52. Md.—U. S. V. Poe, 114 A 705, 
138 Md. 466. 

N.T.—Schuck V. Kings Bealty Co., 
23 N.T.S.2d 764, 260 App.Div. 1021, 
affirmed 34 N.E.2d 907, 285 N.T. 
750—^Irving Trust Co. v. Hutchin- 
son Holding Corporation, 270 N.T. 
S. 684, 241 App-Div. 107. 

Change not provided for in. contract 
Where a bond contains the words 
“sealed with our seals,” the clause 
raises no Implication of an intent to 
have a seal added after execution, 
and is mere surplusage.—^Metropoli¬ 
tan L. Ins. Co. V. McCoy, 41 Hun, 
N.T., 142. 

53- lowa.—^Pelton v- Prescott, 13 
lowa 667. 

,54. Mo.—Martin v. Whites, 106 S. 

W. 608, 128 Mo.App. 117. 
j 55. Ala.—Cui well v. Bdmondson, 

I 129 So. 276, 221 Ala. 424. 
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Knowledge by the surety of the alteration is neces- 
sary to a waiver.56 The rule that assent to an 
alteration made in the contract or obligation 
amounts to a waiver of the right to rely thereon as 
a defense, discussed in Alteration of Instruments 
§ 75, applies to a surety who gives his subsequent 
assent to the alteration of an instrument.57 So, a 
surety’s right to claim discharge by reason of an 
alteration is waived by an acknowledgment of lia- 
bility or a new promise to pay the debt after the 
alteration,5 8 or by bringing suit on the instrument 
as altered,58 or by a request for an extension of 
time for pa)mient.®o A surety is estopped to show 
that he did not assent to an alteration of the con¬ 
tract if, after changes have been made in the con¬ 
tract, he takes it over and completes it, receiving 
payment thereon,®^ or if he signs a statement that 
the contract is binding®^ or has been satisfactorily 
performed in accordance with its terms.88 

g. Extent of Discharge 

Although a contrary rule Is sometimes foNowed In 
the case of a compensated surety, generally speaking a 
materlal alteration operates as a complete discharge of 
the surety and not merely as a pro tanto discharge. 

Generally speaking a material variance, change, 
or alteration of the contract operates as a complete 
discharge of the surety and not merely as a pro 


tanto discharge;®^ but, according to some author- 
ities, a compensated surety is discharged only to 
the extent that it is prejudiced or injured thereby 65 
at least in certain cases.®® Having been discharged 
by the change in the contract, the surety cannot be 
charged with liability for failing to use diligence 
to see that the original contract was carried out.®^ 

Revivor of liability. The liability of the surety 
will not be revived by a restoration of the instru¬ 
ment to its original form®® or by the fact that the 
Principal attempts to perform the original agree- 
ment.®® 

§ 125. -Contracts or Obligations of Of- 

ficers, Agents, or Employees 

A surety for an offlcer, agent, or employee is dis¬ 
charged by a material alteration respecting the duties, 
place of employment, or compensatlon of the Principal 
uniess he consents to such alteration. 

As a general rule a surety for an officer, agent, 
or employee is discharged by a material change or 
enlargement of the duties of his principal^o uniess 
he has consented to such changes.'^^ It requires a 
material change in the duties and responsibilities of 
the Principal to discharge the sureties on his bondjs 
Thus a mere change in the designation of the office 
of the Principal, without a material change in his 
duties,*^® or the imposition of additional duties on 


IsTeb.—Hagrler v. State, 47 N.W. 692. 

31 Neb. 144, 28 Am.S.R, 514. 

50 C.J. p 123 note 19. 

Signina instnunent in blank 
Wbere a surety signs a note In 
blank, with marginal figures indi- 
catlng the amount for which It is 
to be fliled out, and the Principal 
alters the figures and filis out and 
negotiates the note for a larger 
amount, the alteration does not of 
itself discharge the surety.—Schry- 
ner v. Hawkes, 22 Ohio St. SOS. 
Sulag foz receiver 
Surety bringing suit for receiver 
to manage mortgaged property rati- 
fied alteration in note secured by 
mortgage, precluding setting up de¬ 
fense of alteration.—People^s Fl- 
nance Co. of Dallas v. Sabanovich, 
Tex.Com.App., 26 5.W.2d 187. 

56. Pa,—Spring Glardeu Building & 
Ltoan Ass’n v. Rhodes, 190 A. 530, 
126 Pa.Super. 102. 

50 C.J. p 123 note 20. 

57. Mo.—^Bvans v. Foreman, 60 Mo. 
449. 

58. Ala-—Oulwell v. Edmondson, 
129 So. 276, 221 Ala. 424. 

50 C.J. p 123 note 23. 

58. Okl.—^Evatt v. Dulaney, 151 P. 
607, 51 OM. 81. 


60. lowa.—Bell v. Mahin, 29 N.W. 
331, 69 lowa 408. 

61- Cal.—^Watterson v. Owens River 
Canal Co., 143 P. 90, 25 Cal.App. 
247. 

62. Mlch.—^People v. Banhagel, 114 
IST-W. 669, 151 Mlch. 40. 

63. Lia.—^Mandeville v. Paquetta 95 
So. 391, 153 La. 33. 

64. N.M.—^Pacific Nat. Agr. Credit 
Corporation v. Hagerman, 61 P.2d 
867, 89 N.M, 649, 101 A.L..R. 1301. 

Pa.—^Pirst Nat. Bank & Trust Co. of 
Ford City v. Stolar, 197 A. 499, 
130 Pa.Super. 480. 

65. Kan.—School Dist. No. 1 of 
Clark County v. Massachusetts 
Bondlng & Ins. Co., 142 P. 1077. 93 
Ran, 53. 

Wis.—Maryland Casualty Co. v. 
Eagle River Union Free High 
School Dist. of Vilos County, 206 
N.W. 926. 183 Wis. 520—^Joint 

School Dist. No. 4 of Town and 
City of Platteville v. Balley- 
Marsh Co., 194 N.W. 171, 181 Wis. 
202 . 

Extent of discharge in case of sdre- 
ty under building or construction 
contract see infra § 126. 

Necessity of pre judice to surety 
generally to efCect discharge see 
supra subdivision c of this sec- 
tion. I 


66 . N.Y.—New York Municipal R. 
Corp. V. Intercontlnental Constr. 
Corp., 189 N.Y.S. 621, 115 Misa 
341, afflnned 197 N.Y.S. 933. 204 
App.Div. 896, afflrmed 143 N.B. 
728, 237 N.Y. 626. 

60 C.J. p 121 note 81 [a]. 

67. Tex.—^Bullard v, Norton, 182 
S.W. 668, 107 Tex. 671. 

68 - Ky.—^Locknane v. Emmerson, 11 
Bush 69. 

60 C.J. p 119 note 66. 

69- Ark.—ONeal v. Kelley, 47 S.W. 
409. 65 Ark. 650. 

N.Y.—^American Casualty Ins. Co. v. 
Green, 75 N.Y.S. 407, 70 App.Div. 
267, afflrmed 70 N.E. 1094. 178 N. 
Y. 680. 

70. U.S.—Centervllle State Bank v. 

National Surety Co., 27 P.2d 552. 
50 C.J. p 124 note 40. 

Discharge of surety on offlcial bond 
by change In powers and duties 
of Principal see Offlcers $ 165 a. 

71- Mass.—Singer Mfg. Co. v. 

Reynolds, 47 N.E. 438, 168 Masa 
688 , 60 Am.S.R. 417. 

50 C.J. p 123 note 13. 

72- Pa.—State Camp P. O. S. A v- 
Kelley, 110 A 339. 267 Pa. 49. 

73- Ohio.—WaJsh v. Mlller, 38 N.BL 
381, 51 Ohio St. 462. 
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the Principal, not materially changing or incompa- 
tible with his former ones,^^ will not discharge the 
surety, the default not being connected with the 
added duties; but it is otherwise if the added duties 
have eniarged the responsibility o£ the principal 
enabling him to commit the default.*^® Thus a sure¬ 
ty for an agent will be discharged by a change in 
the rules goveming his conduct, allowing him to 
give credit instead of requiring payment in cash,76 
or by the creditores release of a requirement that 
statements or reports be made by the principal at 
specified intervals,77 or by a change in their re- 

quirements.78 

Sureties are not discharged because the duties of 
the principal are increased by the natural growth of 
the business in which he is engaged;^» nor does an 
increase in the capital’of the obligee discharge the 
sureties of a cashierj^o While the resignation of a 
treasurer necessarily makes him a -custodian of 
money in an individual rather than in an oflScial 
capacity, his surety will not be discharged-^^ 
Whether a change with respect to maldng remit- 
tances will discharge a surety depends on whether 
the making of remittances was a term in the con- 
tract for which the surety expressly or impliedly 
agreed to become liable; if not a term in the con- 
tract, a surety will not be discharged,. in the ab- 
sence of injury occasioned thereby,^^ but where it 
is an integral part of the contract a material change 
with respect thereto discharges the surety.83 

A contention that the duties of an agent were in¬ 
creased by his appointment as general state agent, 
whereas the bond was executed as the bond of a 
special county agent only, is without merit, where 


the contract appointing the agent as general agent 
was made before the date of the bond, and the de¬ 
fault complained of was not with respect to his acts 
as general agent.®^ The sureties on a several con- 
tinuing bond given by one of the trustees of a lodge 
whose by-laws provide that the bond of a trustee 
shall be joint or several are not liable after the 
lodge has changed its by-laws so as to require the 
trustees to give a joint and several bond-^s 

If the principal already holds another office at the 
time the surety cnters into his contract, the surety 
cannot urge the other duties as a defense and, if 
the sureties have updertaken to become liable for 
all of the duties to which the principal may be as- 
signed, a change therein will not affect their lia- 
bility.®7 An employee^s temporary or casual per- 
formance of other duties at the request of his em- 
ployer will not release his sureties from liability.88 
With respect to the question whether they have been 
materially changed, if the nature of the duties of 
the office are not recited in the contract, they are 
those which plainly and commonly belong to the 
class of employment by which the principal is des- 
ignated.®® 

Place of employment or operation. As a general 
rule a surety is discharged by a material change in 
the place of employment of his principapo unless 
he has consented theretoPi A change in, the size 
of a salesman’s territory ordinarily will releas^ his 
surety from liabilityP^ However, he .will not* be 
released from liability for defaults which occurred 
prior to the time such change was madeP® 

Compensation, A surety is not discharged by an 
alteration respecting the amoxmt of compensation 


74. Ind.—W a 11 a c e v. Bxchan^e 
Bank. 26 N.B. 175, 126 Ind, 266. 

50 C.J. p 124 note 43. 

75. Mo.—State v. Holman, 68 S.W. 
965, 96 Mo.App. 193. 

50 C.J. p 124 note 44. 

76. N.T.—Grand XJnlon Tea Co. v. 
Potter, 166 N.Y.S. 469. 101 Mlsc. 
62. 

50 C.X p 124 note 45. 

77. Ala—^Alabama Fldelity, etc., Co. 
V, Alabama Puel, etc., Co., 67 So. 
318. 190 Ala 397. 

Ark.—Singer Mfg. Co. v. Boyette, 86 
S.W. 673, 74 Ark. 600. 

Mlnn.—Fldelity Mut. Life Ass'n v. 
Lewey, 86 N.W. 423, 83 Mina 389, 
64 L.It.A. 946. 

Tex,—^New Jersey Ins. Co. v. Ander- 
^ son. Civ.App.. 90 S.W.2d 338, er¬ 
ror dismissed. 

78. Ark.—^Purst & Thomas v. Row- 
land, 68 S.W.2d 451, 188 Ark, 804. 

60 C.J. p 125 note 47. 

72 C.J.S.—39 


79. Me.—Coombs v. Harford, 59 A. 
529, 99 Me. 426. 

50 C.J. p 125 note 48. 

80. Web.—^McAuley v. Cooley, 66 
N.vr. 304, 47 Neb. 165. 

50 C.J. p 125 note 49. 

81. ,S.C.—Stemmermann v. Llllen- 
thaJ, 32 S.£. 535. 54 8.0. 440. 

82. Mo,—^Hartford Flre Ins. Co. v. 
Casey, 191 S.W. 1072, 196 MOwApp. 
291. 

50 C.J. p 125 note 51. 

83. Tex.—Wew Jersey Ins. Co. v. 
Anderson, Clv-App., 90 S.W.2d 838, 
error dismissed. 

84. Colo.—^Boyd v. Agrlcultural Ins. 
Co., 76 P. 986, 20 Colo.App. 28. 

85. Me,—Coombs v. Harford, 59 Al. 
529, 99. Me. 426. 

86 . Colo.—^Boyd v. Agricultura! Ins. 
Co., 76 P. 986, 20 Colo.App. 28. 

87. N.T,—New York Fourtli Nat 
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Bank v. Splnney, 24 N.R 816, 120 
N.Y. 560. 

50 C.J. p 125 note 55. 

88 . Pa—American Tei. Co. v. Len- 
ning; 21 A. 162, 139 Pa 594. 

89. Bel.—^Lieberman v. 'Wilmington 
P^rst Nat Bank, 40 A. 382, 8 Del. 
Ch- 229. 

Ind.—Salem v. McClintock, 46 N.B. 
39, 16' IndAj)p. 656, 59 Am.S.R. 
330. 

90. lowa—Jewel Tea Co. v. Shep- 
ard, 154 N.W. 765, 172 lowa 480. 

50 C.J. p 125 note 67. 

91. 111.—Howe Sewing Mach. Co. v. 
Layman, 88 III. 39. 

92. Ark.—W, T. Hawleigh Co- v- 
Wilkes, 121 S.W.2d 886i 197 Ark. 
6 . 

60 0 .j: p 126 note 68. 

93- Ky.— W. T, Rawljeigli Co. v. 
Thoroughman, 11 S.W.2d 1006, 227 
Ky. 35. 
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his Principal is to receive, as an employee, where he 
has consented to such alteration.®^ 

§ 126. - Building and Construction Con- 

tracts 

a. In general 

b. Changes in pians or specifications 

c. Changes respecting time 

a. In Gkneial 

Immaterial changes in a bufMIng or construction con- 
tract do not affect tho Ilabllity of the contractores surety, 
but materlal changes will discharge the surety, unless 
such changes are authorized by the contract or bond, 
or unless the surety consents to such changes or is 
barred from asserting his discharge by reason of walver 
or estoppel. 

In accordance with general rules discussed supra 
§ 124, immaterial changes which do not alter the 
essential features of a building and construction 
contract, the general character of the work con- 


72 aj.S, 

templated by it, or the general character of the ma- 
terials necessary for its execution do not affect the 
surety^s liabilities on the bond.95 However, the 
terms of the obligation cannot be materially changed 
without the surety^s consent, even with a view to 
avoiding ultimate liability and, as a general rule, 
any material alteration or change in a building con¬ 
tract, without the surety*s consent, discharges him 
from liability on the bond given to secure the per- 
formance of such contract and this rule is not 
afFected by the fact that the contractor assures the 
owner that the liability of the surety will not be 
affected by the change.»» Of course, the surety 
cannot be discharged on the ground of alteration 
or modification of the contract, where there is no 
alteration»» or where the work done is in conformity 
with the terms of the contract;! nor can he claim 
to be discharged by reason of alterations which were 
made prior to his signing the bond with knowl- 
edge thereof.2 A surety who unjustifiably repudi- 


94. N.T.—^Travelers* Ins. Co. v. 
Stiles. 81 N.T.S. 664, 82 App.Dlv. 
441. 

Alteration as to amoiint of obllga- 
tion generally see infra $ 127. 
iDeparture from provisione of con¬ 
tract respectingr payment gener- 
ally see infra § 133. 

95. U.S.—Wald v. Bagle Indem. 
Co.. C.A.Tex., 178 F.2d 91—TJ. S., 
for Use of Baltimore Cooperage 
Co., V. McCay, D.C.McL, 28 P.2d 
777. 

Ariz.—^Prescott Nat. Bank v. Head, 
90 P. 328, 11 Ariz. 213, 21 Ann. 
Cas. 990. 

Colo.—^Equitable Surety Co. v. Con- 
nors, 147 P. 438, 27 Colo.App. 213. 
D.C.—Wilkinson v, McEZlmmie. 36 
App.r>.C. 336, afflrmed 33 S.Ct. 879, 
229 U.S. 690, 67 L..Ed. 1342— 

Granite Co. v. Granite Co., 23 App. 
D.^. 1. 

Ky.—Cooke v. White Common School 
Dist. No. 7, 111 S.W. 686, 33 Ky. 
Ii. 926. 

Md.—^tna Indenanity Co. v. Wa- 
ters, 73 A 712, 110 Md. 673. 

Mo.—Dorr v. Bankers’ Surety Co., 
App., 218 S.W. 398—Western 
Bldg., etc., Assoc. v. Fitzmaurice, 
7 Mo.App. 283. 

Okl.—^Maryland Casualty Co. v. 
Town of Wellston, 148 P. 691, 47 
Okl. 417. 

Tenn.—^Little & Dean v. Pldelity & 
Deposit Co., 3 Tenn.App. 157. 

9 C.J. p 858 note 10. 

96. U.S.—U. S. V. iPreel, N.T., 22 
S.Ct 875, 186 U.S. 809, 46 L.Ed. 
1177. 

9 C.J. P 859 note 12. 

97. U.S.—Pittsburgh Steel . Co. v. 
Standard Accident Ins. Co., D.C. 
S.C., 65 F.Supp. 36—^Bopst v. Co- 
lumbia Casualty Co., D.O.Md., 37 


P.Supp. 32—^Pidelity & Deposit Co. 

V. Agnew, C.C.AN.J., 162 P. 955, 
82 C.C.A 103. 

Cal.—^Roberts v. Security Trust & 
Savings Bank,. 238 P. 673, 196 Cal. 
667—Watterson v. Owens River 
Canal Co., 143 P. 90, 26 Cal.App. 
247—^Barrett-Hicks Co. v. Glas, 99 
P. 866, 9 Cal.App. 491. 

Ga.—^Haigler v. Adams, 63 S.BL 716, 
5 Ga.App. 637. 

La.—Savings & Homestead Ass'n v. 

Frank, 83 So. 491, 146 La. 198. 
Mich.—^People v. Banhagel, 114 N. 

W. 669. 161 Mich. 40. 

Minn.—^Poe v. Cameron, 163 N.W. 
129, 130 Min n- 15. 

Mo.—^Matthews v. Hili, App., 287 S. 
W. 789—Neuwirth v. Moydell, 174 
S.W. 206, 188 Mo.App. 467—Utter- 
son V. Elmore, 136 S.W. 9, 154 Mo. 
App, 646—^Reissaus v. Whites, 106 
S.W. 603, 128 MowApp. 136. 

N.T.—American Bonding Co. of Bal¬ 
timore V. Kelly, 168 N.T.S. 812, 
172 App.piv. 437. 

Pa.—SonSiefeld v. Brennan, 17 Pa. 
Dist. 267. 

Tenn.—^E^delity Bond & Mortgage 
Co. V. American Surety Co., 14 
Tenn.App. 211—Soutbern Const 
Co. V. Southern Surety Co., 10 
Tenn.App. 606—^Dittle & Dean v. 
Pidelity & Deposit Co., 3 Tenn. 
App. 167. 

Tex.—Bullard v. Norton, 182 S.W. 
668, 107 Tex. 671—Wright v. A 
G. McAdams Lumber Co., Com. 
App., 234 S.W. 878—^Porter v. 
Hope, Civ.App., 279 S.W. 636. 

9 C.J. p 869 note 18. 

TTalldlty of statute providlng other- 
wlse 

Statutory provision that no 
change or alterations of the pians, 
building construction, or method of 
payment shall affect the liability on 

610 


a construction bond, is invaJld.— 
Wright V. A G. McAdams Lumber 
Co.. Tex.Com.App., 234 S.W. 878. 

98- Ark.—0'Neal v. Kelly, 47 S.W. 
409, 66 Ark. 660. 

99- Cal.—^Dunne Inv. Co. v, Emplre 
State Surety Co., 160 P. 411, 27 
Cal.App. 208. 

Ind.—^Hoosier Brick Co. v. Ployd 
County Bank, 116 N.E. 87, 64 Ind. 
App. 445. 

Tex.—General Bonding, etc., Tna Co. 
V. Beckville Independent School 
Dist, Civ.App., 166 S.W. 1161. 
Change from initia! draft 

Fact that the terms of tho Initial 
draft of a building contract were 
departed from did not affect the con- 
tractor’s bond, although the change 
was made after the bond was sigmed 
and before delivery, where the bond 
applied only to the executed huUd- 
ing contract and was delivered by 
one to whom it had been intrusted 
for that purpose, with full knowl- 
edge of the change.—Cortright Metal 
Roofing Co. V. Merten, 146 N.W. 261, 
96 Neb. 164, followed in Farley & 
Loetscher Mfg. Co. v. Merten, 145 
N.W. 263, 95 Neb. 171, Nebraaika 

Material Co. v. Merten, 145 N.W. 
264, 95 Neb. 172, and Johnson v. 
Merten, 145 N.W. 264, 95 Neb. 174- 

1- Ky.—Cooke v. White Common 
School Dist. No. 7. 111 S.W, 686, 
33 Ky.Law 926. 

Mo.—^Hiller v. Daman, 166 S.W. 869, 
183 Mo.App. 315. 

Tex.—General Bonding & Casualty 
Ins. Co. V. Beckville Independent 
School Dist., Civ.App., 156 S,W. 
1161. 

2. Wash.—Columbia Security Co. v. 
.^tna Accident & Liability Co., 183 
P. 137, 108 Wash. 116. 
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ates his obligations cannot complain of a subsequent 
alteration of the contract between the owner and, 
the contractor so as to facilitate the completion of 
the construction.3 

Alteration of a building and construction contract 
without the knowledge or consent of the owner, 
creditor, or obligee does not affect the liability of 
the surety;^ neither is the surety discharged be- 
cause the builder performs additional work not de- 
manded by the owner.® Under a statute declaring 
that a contract in writing may be altered only by 
a written instrument or executed oral agreement, a 
surety on a written construction contract is not dis¬ 
charged by verbal changes in the contract, unless 
such changes are executed.® A failure to perform 
a contract on time does not release the surety from 
liability for a failure to payclaims for labor aild 
material, as to the payment of which no time limit 
is provided in the bond.'^ 

Where chang^es authorized. Where an alteration 


or chahge in, or departure from, the terms of the 
contract, although a material one, is authorized by 
the contract,® as where it is made by the owner or 
the architect under a contract which permits him, 
at any time during the pr^gress of the building 
operations, to make altefations, changes, of addi- 
tions without invalidafing .the contract,® or where 
the bond itself contains a similar provision,!® it 
does not discharge the surety. Such a provision, 
however, applies only in cases, and to the extent, 
contemplated by the contractui or bondji® the 
changes, although material, must be fairly within 
the scope of the original undertaking, reasonably 
within the contemplation of the parties, and not so 
extensive as to constitute, a departqre from the 
original contract,!® and, if they do not meet these 
requirements but are instead radical and revolu- 
tionary, the surety will be released.!^ Where the 
contract specifies the manner in which the changes 
shall be made, some authorities hold that failure 
to comply with such provisions discharges the sure- 


3 _ xj.S.—Knutson v. Metallic Slab 
Form Co., C.C.A.Tex., 128 F.2d 
408, rehearingr denied 130 IF.Zd 
200 . 

4 . lowa.—Van Buren County v. 
American Surety Co,, 116 N.W. 24, 
137 lowa 490. 126 Am.S,R. 290. 

Mo.—^Neuwirtb v, Moydell, 174 S.W. 

^06, ,188 Mo.App. 467. 

Pa.—^Koch V. Moyer, 158 A. 198, 103 
Pa.Super. 270. 

5. Cal.—Wolf V. .ffiltna Indemn. Co., 
126 P. 470, 163 Cal. 697. 

9 C.J. p 860 note 27. 

6. Cal.—Watterson v. Owens River 
Canal Co.. 143 P. 90, 26 Cal.App. 
247. 

7. Isr.T.—U. S. V. Stratford, 66 N.Y. 
S. 1061, 63 App.Olv. 410, appeal 
dismissed 69 N.E. 1131. 166 N.Y. 
638. 

Wash.—Henry v. .ffltna Indemn. Co., 
79 P. 42, 36 Wash. 663. , 

a TT.S.—Vance v. San Luis Valley 
Rural Elee. Co-op., ’C.A.CoIo., 178 
P.2d 146—American Pldellty Co. 
V. Velle. Mo., 196 P. 190, 116 C.C.A. 
22, certiorari denied 33 S.Ct. 112, 
226 U.S. 607, 67 L.Ed. 379. 

Ky.—^Roberts v. Edger, 43 S.W.2d 
986, 241 Ky. 320. 

Pa.—^Koch V. Moyer, 168 A. 198, 103 
Pa.Super. 270. 

Tenn.—^Little & Dean v. Fidelfty & 
Deposit Co., 3 TennAoDp. 167. 

9 C.J. p 869 note 17. 

SabooxLtraetOT’s surety 

(1) The surety of a subcontractor 
Is not dischar^red from liability be- 
cause the Principal contractor and 
subcontractor make such departures 
from the contract between them as 
are authorized by the contract under 
which the Principal conti^actor 


'/LSreed to do the work.—^Pacific 
Bridgre Co. v. U. S. Fldellty, etc., 
Co., 73 P. 772, 83 Wash. 47. 

(2) The suspension of work on an 
original building contract by the 
architect, under authority, glven by 
the contract, do^ not discharge the 
surety of a subcontractor for^a por- 
tlon of the work whoae contract ex- 
pressly made the provisions of the 
original contract a part of the sub- 
contract.—^Leiter v. Dwyer Plumb- 
ing & Heatlng Co., i33 P. llSO, 66 
Or. 474. 

Szfera work 

Where the contract provides , for j 
the orderlng of extra work, the re- j 
Quiring of such extras does not vio-j 
late or change the contrapt so &s 
to release the surety., 
lowa—Cowles v. J. C. Mardis Co., 
181 N.W. 872, 192 lowa 890—Ft. 
Dodge, D. M. & S. R. Co. v. Burns, 
168 N.W; 682, 177 lowa 61. 

Mlnn.—City of Fergus Falis v. Illi¬ 
nois Surety Co., 128 N.W. 820, 112 
Minn. 462. 

Pa—Koch V. Moyer, 158 A. 198, 103 
PaSuper. 270. 

Wash.—Houghton v. Hoy, 172 P. 
1148, 102 Wash. 368. 

9. W.Va—State v. Hudson Pav., 
etc., Co., 113 S.E. 261, 91 W.Va 
387, • 

9 C.J. P 859 note 18. 

Prdvisions authorizing changes; in 
pians or specifilcations see infra 
subdivislon b (2) of thls section. 

10 . Mo.—Hiller v. Daman, 166 S.W. 
869, 183 Mo.App. 316. 

N.J.—^Jersey City Water Supply Co. 
V. Metropolitan Const. Co., 69 A. 
1088, 76 N.J.Law 419. 

Tenn.—^Llttle, & Dean v. Fldellty & 
Deposit Co., 3 Tenn.App. 167. 


Tex.—^Employers' Casualty Co. v. 
Irene Independent School Dist., 
Civ.App.,’286 S.W. 539. 

9 C.J. p 859 note 19. ' ^ 

11. lowa—^McConnell v. Poor, 84 N. 
W. 968, 113 lowa 133,- 62 L.RA. 
812. ' 

Tenn.—^Little & Dean v. Fldellty & 
Deposit Co., 3 Tenn.App. 167.- 
Tex—^Wrlght v. A, G. McAdams 
Lumber Co., Com.App., 234 S.W. 
878. 

9 CJ. P 859 note'20. 

12. Mo.—Neuwirth v. Moydell, 174 
S.W. 206, 188 Mo.App. 467. 

9 C.J. :i^ 859 note 21. 

13. U.S.—Massachusetts Bonding & 

Insurance Co. v. John R. Thomp¬ 
son Co., C.C.A.MO., 88 .P.2d 826, 

certlbrari denied 67 S.Ct. 941, 301 
U.S. 707, 81 L.Bd. 1361. 

' 1 i ' 

Okiaiiges ..eonstltutlng abandomiLeiLt 
of original contract 
Under., biulldlng contractor's bond 
providing that alterations ,which 
might be made in the terms of the 
contract or the work to be done 
under it should not release surety, 
no change in the contract or in 

the work done under it, not equlva- 
lent to abandonment of the original 
contract and substltution of a new 
one, would discharge surety, and it 
was held Immaterial that changes 
were brought about by cancellation 
of original drawings and siibstitix- 
tion of new ones.—Massachusetts 
Bonding & Insurance Co. v, John R. 
Thompson Co., supra. 

14^ U.S.—^Massachusetts Bonding & 
Insurance Co. v, John R. Thomp¬ 
son Co., supra« 
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ty,i5 but others hold that noncompliance with such 
requirements, at least to the extent that they are 
merely procedural, does not discharge the surety.i® 
A provision authorizing changes, alterations, and 
additions in the construction of a building does not 
authorize changes as to 'other contract provisions.^'^ 

Collateral agreemenU The snrety is not released 
by an independent collateral agreement between the 
owner and the principali® or by a change in a col¬ 
lateral contract between the contractor and a sub- 
contractor which in no way prejudices the surety.i® 

Changes necessitated by contractores conduct, 
Where the change or departure from the contract is, 
as between the contractor and the owner, due en- 
tirely to the acts or omissions of th^ contractor, 
the surety cannot successfully claim discharge on 
the ground of alteration of the contract .20 Thus, 
the sureties are not discharged by a change in the 
Work made necessary by the negligence or default 
of the builder,2i as where changes in the work are 


made because the architect does not consider it 
properly done .22 

Prejudice or injury to surety. Generally speafc- 
ing, it is the deviation from the terms of the con¬ 
tract that operates to release the surety, and not the 
injury or damage done by such departure, and 
the breach of the contract ipso facto nullifies it as 
to the surety,23 regardless of whether or not the 
changes are shown to injure him,24 and even though 
the changes may be of benefit to the surety.25 How- 
ever, it has heen held that the rule discharging the 
surety from liability, even though the changes do 
not increase his risk or cause him injury, is not 
applicable where the surety , is engaged in the busi- 
ness of suretyship for compensation; such a surety 
is not discharged by a change in the contract unless 
it is prejudiced or injured thereby.26 

Discharge as tot third party heneficiaries. Even 
though there has been a materiai alteration of the 
contract between the contractor and the owner, the 


15. Mo.—Chapman v. Stieberg*, 68 
S.W, 974. 96 Mo.App. 127. 

9 C.J. p 859 note 22. p 858 note 8. 

ITerbal order 

nCTnder the rule stated In the text. 
where the contract provides that the 
changres xnust be evldenced by a 
wrltten agreement. the mahing of 
such c h anges without a written 
agreement dlscharges the surety.— 
Chapman v. Eneberg, 68 S.W. 974. 
95 Mo.App. 127. 

16. CaJ.—^Roberts v. Security Trust. 
etc., Bank. 238 P. 678, 196 OalJ 567. 

9 C.J. p 860 note 22 Ia] (1). 

17- Tex,—Wright v, A. G. McAdams 
Ltumber Co.. Com.App., 234 S.W. 
878—^Tennessee Valley School. 
Common School Dist. No. 3. Cottie 
County, V. U. S. Pidelity & Guar- 
anty Co., CIv.App.. 247 S.W. 596. 

18. Ark.—^tna Indemnity Co. v. 
City of Little Ito<^ 115 S.W. 960, 
89 Ark. 95. 

Ga.—^Massachusetts Bondlnlg &. Ins. 
Oo. V. Realty Trust Ca, 83 S.E. 
210, 142 Ga. 499. error dlsmlssed 
56 S.Ct: 461, 241 ^IT.S. 687, 60 L.Ed. 
1237. 

ind.—XJ. S. DWdelity & Guaranty Co. 
V. American Blower Co., 84 N.E. 
555. 41 Ind.App. 620, followed in 

U. S. Fldelity & Guaranty Co. v. 
American Badiator Co., 84 N.E. 
668, 41 Ind.App. 712. 

Pa.—Koch V. Moyer, 158 A. 198, 103 
Pa.Super. 270. 

Tex.—^U. S. Pidelity & Guajanty Co. 

V. Henderson County, * Com,App., 
276 S.W. 203, rehearlng overruled 
27$ S.W. 1119—^Thompson v. 
KlejEnman. CIv^App.. 259 S.W. 693. 

9 CLJ. p 860 note 24. 


A secret niLderstanding between 
owners and a building contractdr 
that, when he completed the work, 
they might want him to take a sec- 
ond mortgage for what might be 
due, not being a contract, did not 
release his surety. especially where 
he was delinquent when the favor 
would have been required and the 
entire price was paid in cash.—^Mar¬ 
tin V. Emplre State Surety Co., 101 
P. 876, 63 Wash. 290. 

Extra work ontslde contract 
Agreement between Principal par¬ 
ties to contract for additlonal work, 
not induded in original contract. is 
Independent contract not constitut- 
ing materiai alteration of original, 
so as to release surety on contrac¬ 
tores bond.—^U. S. Pidelity. etc., Co. 
V. Henderson County, Tex.Com.App,, 
276 S.W. 203, rehearlng overruled 
276 S.W, 1119. 

19- Tex.—^Hess & Skinner Engi- 
neering Co. v. Tumey, Civ.App., 
207 S.W. 171. 

20. ,Cal.~Bowman v. Maryland Cas- 
ualty Co., 263 P. 826, 88 Cal.App. 
481. 

Minn.—City of Pergus Palis v. Illi¬ 
nois Surety Co., 128 N.W, 820, 112 
Minn. 462. 

21. U.S.—^American Pidelity Co. v. 
Velie, Mo., 196 P. 190, 116 C.C.A. 
22, certiorari denied 33 S.Ct. 112, 
226 U.S. 607,. 67 L.Ed. 379. 

Mo.—^Klilloren v. Meehan, 65 Mo.App. 
427. 

22. La.—People^s Homestead Assoc. 
V. Staub, 3 Lia.App., Orleans, 93. 

23. U.S.—^Baldwln v. Becker, C.C.A. 
N.M., 277 P. 930. 

Ky.—^Inland Navlgation Co. v. Amer- 


Ican Surety Co., 227 S.W. 809. 190 
Ky. 604. 

N.M.—Lyons v. Kitchell, 134 P. 213, 
18 N.M. 82 , Ann.Cas.l915C 671. 

24. U.S.—^Prairle State Bank v. 
United States, Ct.Cl.. 17 S.Ct 142, 
164 U.S. 227, 41 X^Ed. 412—Justice 
-V. Empire State Surety Co., D.C. 
Pa., 209 P. 106, afflrmed 218 P. 802, 
134 C.aA. 490. 

Mo.—Matthews v. Hili, App., 287 S. 
W. 789—^Utterson v. Blmore, 186 
S.W. 9, 164 Mo.App. 646. 

N.T.—^American Bonding Co. of Bal- 
timore v, Kelly, 158 N.T.S. 812, 
172 App.Div. 437. 

Tex.—Pidelity & Deposit Co. of 
Maryland v. Kelsay Lumber Co., 
Com.App., 33 S.W.2d 731. - 

25. Ark.—^Hinton v. Stanton, 165 
S.W. 299, 112 Ark. 207. 

Ky.—^Inland Navlgation Co, v. Amer¬ 
ican Surety Co., 227 S.W. 809, 190 
Ky. 604.- 

Tex.—Bullard v. Norton, 182 B.W. 
668, 107 Tex. 671—Pidelity & De- 
pbsit Co. of Maryland v. Kelsay 
Lumber Co., Com.App., 33 S.W.2d 
731. 

26. U.S.—^Haddad v. Western Con- 
tracting Corp., D,C.W.Va., 71 P. 
Supp. 212. 

Mo.—Lackland v. Renshaw, 166 S.W. 
314, 256 Mo. 133—^Rule v. Ander- 
son, 142 S.W. 358, 160 MoA.pp. 
347, 

Utah.—^M. H. Walker Realty Co. v. 
American Surety Co. of New York, 
211 P. 998, 60 Utah 435. 

Wash.—James Black Masonry & 
Contractlng Co. v. National Surety 
Co., 112 P. 617, 61 Wash. 471— 
Monro v. National Surety Co., 92 
P. 280, 47 Wash. 488. 
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surety is not discharged as to materialmen for 
whose benefit the bond is required to be given^^ and 
who furnished material after such alteration with- 
out actual or constructive notice thereof.28 

Waiver or estoppcl. Provisions in the contract 
for the benefit of the obiigee alone may be waived 
without affecting the liability of the surety and 
it has been held that the principal can waive a 
provision intended solely for his own benefit which 
requires notices from the owner or to the surety 
to be in writing.^*^ Accordingly, it has been held 
that the fact that changes are not ordered in writ- 
ing, as stipulated by the contract, does not release 
the surety, since such provision is for the benefit 
of the contractor as well as the owner and may be 
waived by the contractor.®^ However, where a 
waiver by the contractor amounts to abandoament 
of the contract, it is not a modification so as to dis- 
charge the surety.®® 

Where an alteration of a building contract is 
consented to, or ratified by, the sureties, they can- 
not avaii themselves of such alteration as a de¬ 


fense;®® but a surety will not be held estopped 
where he had no notice of the change and did not 
acquiesce therein.®^ Where a surety takes over the 
Work which has been abandoned by the contractor 
after some changes in the contract have been made, 
and without objection completes the contract as 
changed, demanding and receiving payment as for 
the original contract, he is estopped to claim that 
the changes were outside the original contract or 
made without his consent.®® 

b. Changes in Plansi or SpecifLcations 

(1) In general 

(2) Provisions autKorizing changes 
(1) In General 

Material changes in the pians or specilTcations made 
without the 8urety’s consent will tlfscharge the surety; 
but the surety will not be discharged on the ground of 
alteration of pians or speciflcatlons where no changes, 
or oniy Immaterlal changes, have occurred. 

Material or substantial changes in the pians or 
specifications,®® as, for example, changes materially 
increasing the dimensions of the iob,®*^ or making a 


27. TJ-S,—^Equitabis Surety Co. v. 

U. S., APP.D.C., 34 S.Ct. 803, 234 

U.S. 448, 58 L-Bd. 1394. 

D.C.—^Elquitable Surety Co. v. U. S:, 
42 APP.D.C. 374, followed In 42 
App.D.O. 380 and Howeson v. tJ. 
S., 42 APP.D.C. 379. 

La.—^Victoria Lumber Co. v. Wells, 
71 So. 781, 139 La. 600- 

28. Tex.—Southern Surety Co. v. 
Nalle & Co., Com.App., 242 S.W. 
197. 

29. m.—City of Chlcagro v. Ag-new, 
106 K.B. 252, 264 III. 288. 

Contlnnance of work after specliLed 
time 

A continuance of the work on a 
building- beyond the time specified 
in the contract does not constitute 
such a novation of the contract as 
would dischargre the contractor’s 
surety from liability .—Wing & 
Bostwick Co. V. United States Fl- 
dellty & Guaranty Co., C.C.N.T., 160 
P. 672. 

Smployment of snpervisingr archl- 
tect 

Where a building- contract pro¬ 
vides that the owners may employ 
a supervising architect and they do 
not exercise the right, the surety on 
the bond of the contractor cannot 
claim exemption by pleading 'change 
of the contract.—Meyer v. Bichow, 
63 So. 487, 133 La. 976. 

80- Or.—^Enterprise Hotel Co. v. 

Book, 86 P. 333, 48 Or. 58. 

9 aj. p 863 note 64. 

31, Ark.—Kerby v. Saline Road 
Impr. Dist. No. 4, 251 S.W. 366, 
169 Ark. 21—^BUnton v. Stanton, 
166 S.W. 299, 112 Ark. 207. 


32. Colo.—McPhee v. «U. S., 174 P. 
808, 64 Coio. 421, followed In Owen 

V. U. S„ 174 P. 816, 66 Colo. 169. 

33. U.S.—U. S. V. D. L. Taylor Co., 
D.C.N.C.. 268 P. 636. 

Mich.—^People v. Banhagel, 114 N. 

W. 669. 161 Mich. 40. 

Mo.—Kneisley Lumber Co. v, Bd- 
ward B.‘ Stoddard Co,, 109 S.W. 
840, 131 Mo.App. 15. 

N.T,—^Village of Newark v. James 
P. Leary Oonst. Co., 194 N.T.S. 
212, 118 Misc. 622. 

Wash.—Wiley v. Hart, 132 P. 1016. 
74 'Wash.. 142—lEeenan v. Empire 
State Surety Co., 113 P. 636, 62 
Wash. 250. 

9 C.J. p 863 note 66. 

34. U.S.—^Bopst V. Columbla Cas- 
ualty Co,, D.C.Md., 37 P.Supp. 32. 

35. Cal.—Watterson v. Owens River 
Oanal Co., 148 P. 90, 26 Cal.App. 
247. 

38. U.S.—^Bench Canal Lrainage 
Dlst. V. Maryland Casualty Co., 
C.C.A.Wyo., 278 P. 67. 

Ark.—Southwestern Surety Ins. Co. 

V. Terry, 184 S.W. 64. 122 Ark. 
622—^Aetna Indem. Co. v. City of 
Little Rock, 116 S.W. 960. 89 Ark. 
95., 

lowa.—^Lamson v. Maryland Casual¬ 
ty Co., 194 N.W. 70, 196 lowa 1186 
—^Holland v, Story County, 192 N. 

W. 402, 196 lowa 489—Bartlett & 
Kling V. Illinois Surety Co., 119 
N.W. 729, 142 lowa 538. 

BZy.—^Hammond v. Hurst, 277 SuW. 

I 308, 211 Ky. 167—Harlan Puel Co. 
i V. Wiggington, 262, S.W. 967, 203 
i Ky. 646. 


La.—Wells v. Pidellty & Deposlt Co. 
of MaTylai\d, 83 So. 448, 146 La. 
169. 

Mich.—Woodrulf v. Schultz, 118 N. 
W. 579, 166 Mich. 11, 16 Ann.Cas. 
846—^Battle Creek Lumber Co. v. 
Poland, 114 N.W. 669, 151 Mich. 
40. 

Mo.—^Utterson v. Elmore, 136 S.W. 
9, 164 Mo.App. 646—School Dlst, of 
Village of Barfield v. Green, 114 S. 
W. 678, 134 Mo.App. 421—Nowell v. 
Mode, 111 S.W. 641, 132 Mo.App. 
232. 

R.I.—State V. K J. Doyle & Co., 96 
A. 605. 

Tex.—Luling Oil & Mfg. Co. v. Goh- 
mert, 110 S.W. 772, 60 Tex.Civ. 
App. 606. 

Wash.—^FTansioli v. Thompson, 104 
P. 278, 66 Wash. 259. 

9 C.J. p 860 note 31. 

A ^‘substantial vaxlanoa” luUr been 
defli^d as any variance other tbpn 
mere InconsequentiaJ departure from 
the pians and speciflcatlons.—Pru- 
dence Co. v. Pidelity & Deposit Co. 
of Maryland, D.CN.T., 7 P.Supp. 
392, 397, reversed on other grounda, 
C.C.A., 77 P.2d 834, modifled on other 
grounds 66 S.Ct. 387, 297 U.S. 198, 
80 L.EdL 681, motion denied 56 S.Ct. 
679, amended 56 S.Ct. 936, 298 U.S. 
642, 80 L.Ed. 1374. 

37. Ky.—^Hammond v. Hurst, 277 
S.W. 308, 211 Ky. 167. 

9 C.J. p 860 note 32. 

Additlon of another stoxy to the 
height of a building involves a ma^ 
terial change . so as to discharge 
sureties.—^Barrett-Hicks Co. v. Glas, 
111 P. 760, 14 CaJ.App. 289—Barrett- 
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substantial alteration with respect to the materials 
used,S8 will discharge the sureties if such changes 
are made without- their consent.3® On the other 
hand, immaterial changes in the pians or specifica- 
tions will not discharge the surety, even though 
they are not authorized by the contract and are 
made without the surety’s consent,^® or although 
made otherwise than in the nianner provided in the 
contract for the making of alterations,^! particularly 
where such changes are made at the contractores 
request^2 or where the suretys agent is notified of 
the change and does not object.^3 

Accordingly, where changes merely require the 
contractor to perform some additional work without 
materially changing the original pians, the surety 
is not thereto^ relieved from liability under the con¬ 
tract and whether such a change involves a ma- 
terial change in the contract or is merely an addi- 
tion thereto is usually a question for the jury.^5 
An immaterial change in the location of the building 
will not discharge the sureties;^® but a material 
change of location will discharge them.^7 The fact 
that the owner, in completing the work after aban- 
donment by the contractor, made so^e changes from 


the plan and specifications, due allowance being 
made for the difference in price, does not discharge 
the sureties.^* 

Where changes are agreed to on behalf of the 
obligee by one without authority to do so,^^ or are 
made at the request of a third party,®o the surety 
is not discharged; nor is he discharged where a 
change or departure from the pians and specifica¬ 
tions is, as between the contractor and the obligee, 
due entirely to the acts or omissions of the former.61 
The surety is not discharged on the ground of 
alteration of pians or specifications where there has 
been no change in the pians or specifications to 
which the contract refers, 52 although the initial 
pians or specifications have been changed.58 • 

(2) Provisions Authorizing Changes 

A surety Is not discharged by changes in the pians 
or specifications which are authorized by the contract 
or bond. 

The surety is not discharged by changes or altera- 
tions in the pians or specifications vfhere such 
changes or alterations are authorized by the con¬ 
tract or bond,5^ or where the contract or bond ex- 


Hlcks Co. V. Glas, 99 P. 856. 9 Cal. 
App. 491—9 C.J. p 860 note 82 [a]. 

38. Md.—^Trustees of Seventh Bap- 
tist Ghurch of Baltlmore v. Ari- 
drew & Thoxnas. 81 A. 1» 115 Md. 
535, reaxgnmeiit denled 82 452, 

115 Md. 535. 

Mo.—^Reissaus v. Whites, 106 S.W. 
608, 128 Mo.App. 135. 

39- Mo.—^Beers v, "Wolf, 22 S.W. 

620, 116 Mo. 179. 

9 C.J. p 860 note 33. 

Separtores affreed. on 

Departures amlcably asreed on 
did not release building: contractor’s 
surety, where owner completed work 
after contractor's abandonment-— 
Doherty v. betroit Fidelity & Sure¬ 
ty Co., 214 N.W. 833, 240 Mlch. 36. 

40 . TJ.S.—Wald V. Eagle Indeni. 
Co., C.ATex., 178 F.2d 91—Glens 
Falis Indezo. Co, v. Basich Bros. 
Const. Co., C.C.ACaI., 165 F.2d 
649, certiorari denled 68 S.Ct. 1347, 
384 TJ.S. 833, 92 L.Bd. 1760. 

Ark.—Altman v. Sproles, 255 B.W. 
673, 1092, 161 Ark. 128—Hinton v. 
fitanton, 165 S.W. 299. 112 Ark. 207. 
3>.C.—^Zlpkln V. Investors Syndicate, 
162 P.2d 678, 80 .IT.S.App.D.C. 302, 
Ky.—C o o k e v. Whlte Common 
School Dist No. 7. 111 S.W. 686, 38 
Ky.L.. 926. 

Mo.—^Rule V. Anderson, 142 S.W. 
368, 160 Mo.App. 347—Boppart v. 
Illinois Surety Co., 126 S.W. 768, 
140 Mo.App. 676—Newell v. Mode, 
111 S.W. 641. 132 Mo.App. 232. 
N-T.—City of Middletown v. .ffltna 


Indemnlty Co. of Hartford, Conn., 
106 N.T.S. 374, 121 App.Divi 689. 
Okl.—Crudup - v. Oklahoma Portland 
Cernent Co., 166 P. 899, 66 Okl. 
786. 

Tex.—Garrett v, Dodson, Oiv.App., 
1^9 S.W. 676—Da Moth v. Hills- 
boro Independent School Dist., 
Clv.App., 186 S.W. 437. 

Wash.—^EVansioli v. Thompson, 104 
P. 278, 66 Wash. 269. 

Provlsioa exprestfly zeanirlngr ooxu 
sent is inappllcaJble to immaterial 
alteration.—'jSltna Indemnlty Co. v. 
Waters, 73 A. 712, 110 Md, 673. 

41. Cal.—Wolf V. .aJtna Indemnlty 
Co. of Halrtford, Conn., 126 P. 470, 
163 CaL 697. 

42. La.—Natchitoches Sweet Potato 
Co, V. Perfectlon Curlng Co., 96 
So. 808, 153 La. 916. 

43- Chio.—Southern Surety Co. v. 
Masonic Temple Co. of Washing¬ 
ton Courthouse, 4 Ohio App. 477. 

4t U.S.—^New Amsterdam Casualty 
Co. V. W, T. Taylor Const. Co., C. 
C.AAla., 12 F.2d 972—New Am¬ 
sterdam Casualty Co. v. W. T. 
Taylor Const. Co., C.CA-Ala., 12 
F.2d 972. 

9 C.J. p 861 note 39. 

45. Ark.—Hinton v. Stanton, 165 S. 
W. 299. 112 Ark. 207. 

9 C.J. p 861 note 40. 

46. U.S,—^Bauitable Surety Co. v. 
U. S., AppJD.C., 34 B.Ct 803, 234 
U.S. 448, 68 L.Ed, 1394. 

9 C.J. p 861 note 41. 


47. 'U.S.—^Tlde Water Oil Co. v. 
Globe Indemnlty Co., N.T., 238 P. 
167, 161 C.C.A 283. 

48. N.Y.—Stogrop Realty Co, v. Na¬ 
tional Surety Co., 216 N.T.S. 90, 
216 App.Div. 198. 

Tex.—Southern Surety Co. v. Amer¬ 
ican Const. Co., Com.App., 86 S.W. 
2d 212. 

9 C.J. p 867 note 86. 

49. Cal.—Watterson v, Owens River 
Canal Co., 143 P. 90, 25 CalApp. 
247. 

Chaagre not ‘binfllng on. owner 
Where an architect in charge of a 
building, in violation of the terms of 
a contract, makes changes in the 
contract without the owner^s con- 
sent, he goes beyond his agency and 
in no way binds the owner of the 
building and does not discharge the 
surety.—Pullerton Lumber Co. v. 
Gates, 89 Mo.App. 201. 

50. Lia.—People*s Homestead Assoc. 
V. Staub, 3 La.App., Orleans, 93. 

61. U.S.—Equltable Trust Co, v. 
.iSItna Indemnlty Co., C.C.Pa., 168 
F. 433. 

52. U.S.—Elkan v. Sebastlan Bridge 
Dist, C.C.AArk., 291 F. 532. 

53. Ky.—Cooke v. White Common 
School Dist No. 7, 111 S.W. 686. 
33 Ky.L. 926. 

Tex.—Da Moth & Rose v. Hillsboro 
Independent School Dist, Clv. 
App., 186 S.W. 437. 

54. U.S.—United States v. McMul- 
“ len, Cal., 32 S.Ct 128, 222 U.S. 
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pressly provides that the surety shall not be released 
from liability thereby;®® and, where the contract 
authorizes changes from the pians and specifications 
without notice to the surety, reasonable changes not 


imposing on the surety a burden clearly not con- 
templated by the terms of the undertaking may be 
made without discharging the surety.®® So, changes 
in the pians for the walls, partitions, Windows, and 


460, 66 L-Bd. 269--U. S.. for Use 
of Baltlmore Cooperage Co., v. 
Mccay. D.C-Md., 28 !P.2d 777—El- 
kan V. Sebastlan Bridge Dlst., C. 

C. A.Ark.. 291 F. 632. 

PX;.— V. S. V. Maloney, 4 APP-Cas., 

D. C., 505. 

Ind.—State v. Lund, 139 N.B. 466, 
80 Ind.App. 349. 

lowa.—Lamson v. Maryland Casual- 
ty Co., 194 N.W. 70, 196 lowa 1185. 
TTy .—Illinois Surety Co. v. Garrard 
Hotel Co., 118 S.W. 967. 

Mich.—^Doyle v. Faust, 163 N.W. 726, 
187 Mich. 108. 

Mo.—Orpheum Theater & Realty Co. 
V. Kansas City Casualty Co., 239 
S.W. 841—Schnitzer v. Couch, 
App., 279 S.W. 166—XJtterson v. 
Elmore, 136 S.W. 9. 164 Mo.App. 
646—Nowell v. Mode, 111 S.W. 
641, 132 Mo.App. 232—^Pullerton 

Lumber Co. v. Gates, 89 Mo.App. 

201 . 

N.T.—Newark v. Leary Constr. Co., 
194 N.Y.S. 212, 118 Mise. 622. 

Okl.—Coyle v. United States Gyp¬ 
sum Co., 166 P. 394, 64 Okl. 163— 
American Surety Co. v. Scott & 
Co., 90 P. 7, 18 Okl. 264. 

Pa.—^Uougrhney v. Constr. Co., 97 A. 
179, 252 Pa. 131. 

Tex.—Garrett v. Dodson, Civ.App., 
199 S.W. 675—American Surety 
Co. V. San Antonio Loan & Trust 
Co., Clv.App., 98 S.W. 387. 

Wash.—Stocking v. Fouts, 169 P. 

693, 99 Wash. 261. 

9 C.J. p 859 note 17. 

Beasos. for xule 

The proposition rests on the thc- 
ory that the surety has consented 
in advance to the changes thereafter 
made. 

Mo.—Reissaus y. Whites, 106 S.W. 

603, 128 MoApp. 135. 

Tex.-^ones v. Gamblll, Civ.App., 
241 S.W. 1067. 

TaUdity of provisloxi 
A provision in a building contract 
that changes may be made, which 
shall not release the sureties on the 
bond given to guaranty the con¬ 
tract, is valld.—Bartlett & Kllng v. 
Illinois Surety Co., 119 N.W. 729, 142 
lowa 538. 

Snrety^s impUed acoeptaace of pro- 
vlsioas for alteration 
Where building contract is re- 
ferred to in bond, and it provides 
that contractor shall faithfully keep 
his covenants and agreements and 
tum over building fTee and ciear of 
liens accruing by reason of work de- 
scribed in contract or any modifica- 
tlon thereof, surety must be held to 
have agreed that he wlll be equally 
bound where changes authorized by 
building contract are xnade.—Rob- 


erts V. Security Trust, etc., Bank, 
238 P. 673, 196 Cal. 567. 

Bond Gonstraed with respect to 
extent of variation authorized.— 
Trinity Universal Ins. Co. v. Will- 
banks, 144 S.W.2d 1092, 201 Ark. 386. 

55. U.S.—Galveston Causeway Const. 
Co. V. Galveston, H. & S. A. Ry. 
Co., D.C.Tex.. 284 F. 137. 

La.—Jacob A. Zimmerman & Son v. 
U. S. Fldelity & Guaranty Co-, 90 
So. 647, 160 La. 277. 

Mich.—^People v. Morrison, 199 N.W. 

689, 228 Sllch. 216. 

Mo.—^Kline Cloak & Suit Co. v. Mor¬ 
ris, 240 S.W. 96. 293 Mo. 478—City 
of Kennett v. Ratz Const. Co., 202 
S.W, 668, 273 Mo. 279. 

Neb.—^Burt County v. Lewls, 141 N. 

W. 1032, 93 Neb. 690. 

Utah.—^M. H. Walker Realty Co. v. 
American Surety Co. of New York, 
211 P. 998, 60 Utah 436. 

56. U.S.—^Maryland Casualty Co. v. 
Moore, 82 F.2d 189, certiorari de-1 
nled Maryland Casualty Co. v. 
Moore, 66 S.Ct. 749, 298 U.S. 666, 
80 L.Ed. 1390—^Bankers* Surety 
Co. V. Elkhorn River Dralnage 
Dist., Neb., 214 F. 842, 130 C.C.A. 
660, certiorari denied 36 S.Ct. 206, 
235 UjS. 702, 69 L..Ed. 433. 

Ark.—^Bureka Stone Co. v. First 
Christian Church of Ft, Smith, 110 
S.W. 1042, 86 Ark. 212. 

Cal.—Roberts v. Security Trust & 
Savings Bank, 238 P. 673, 196 Cal. 
657—W. P. Puller & Co. v. Alturas 
School Dist., 163 P. 743, 28 Cal. 
App. 609—^Dunne Inv. Co. v. Bm- 
plre State Surety Co., 160 P. 406, 
27 Cal.App, 208, rehearlng denied 
160 P. 411, 27 CaLApp. 208. 
lowa.—^Lamson v. Maryland Casual¬ 
ty Co., 194 N.W. 70, 196 lowa 1186. 
Kbjx .—School Dist, No. 3 of Ford 
County V. United States IBldelity 
& Guaranty Co. of Baltimore, Md., 
152 P. 668, 96 Kan. 499. 

Mo.—City of Kennett v. Katz Const. 
Co., 202 S.W. 658, 273 Mo. 279— 
Lackland v. Renshaw, 165 S.W. 
314, 266 Mo. 133—Matthews v. 

Hili, App., 287 S.W. 789. 

N.Y.—^Newark v. Leary Constr. Co., 
194 N.Y.S. 212, 118 Misc. 622. 
Tenn.—^Little <& Dean v. Fldelity & 
Deposit Co., 3 Tenn.App. 157. 

Tex.—^Tennessee Valley School, 

Common School Dist. No. 3, Cottie 
County V. U. S. Fldelity & Guar¬ 
anty Co., C1V.APP-, 247 S.W. 696. 
Wls.—Kretschmar v. Bruss, 84 N.W. 

429. 108 Wls, 396. 

Tesrt 

In determining whether changes in 
the pians or construction allect the 
liability under a contractores bond 
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which referred to and made a part of 
its pians and specifications reserving 
to the owners the right to alter or 
modify the pians and specifications, 
the test is whether the changes “al¬ 
ter or modify the pians and specifi- 
catlons*' of the building contracted 
to be erected, or do they amount to 
a contract for a different building. 
—Southern Surety Co. v. Nalle & 
Co., Tex.CivA.pp., 231 S.W. 402. 
Bimltation. to bhaages not robstaiu 
tially ixLoxeaslng prioe 

(1) Where there is no provision 
in the contract for Increasing the 
contract price to meet changes in 
the pians and specifications, a stip- 
ulation in the bond that any altera- 
tion In the pians between the owner 
and the contractor would not release 
the surety Is applicahle only to 
those changes which do not sub- 
stantially increase the cost of the 
building beyond the amount that the 
owner by contract had agreed to 
pay.—^Altman v. Sproles, 266 S.W. 
573, 1092, 161 Ark. 128. 

(2) A provision in a construction 
contract that there should he no 
changes or modiflcatlons in the pians 
unless agreed on and fixed in writ- 
ing, signed by the owner and the 
contractor, could be waived as be¬ 
tween the owner and the contractor, 
and such waiver as to a minor 
change would bind sureties under 
a provision in the bond that chang¬ 
es Involving decreased expenditure 
or Increased expenditure of less than 
one thousand dollars, or not Involv¬ 
ing any change in cost, could be 
made without the consent of the 
sureties.—^Blackwood v. McCallum, 
203 P. 768, 187 Oal. 666. 

(3) In an action on a paid surety’3 
building contract bond, the contract 
authorized aggregate changes not 
exceedlng ten per cent of the penal 
sum of the bond without consent of 
the surety, “aggregate** meaning net 
increase in cost because of changes. 
—^NAtional Surety Co, v. Haley, 159 
P. 292, 68 Okl. 263. 

A sllglit departuxe from the pians 
of the work in a builder*s contract, 
without the knowledge of the sure- 
tiea on a bond, where alterations are 
authorized by the contract secured 
by the bond, wlll not release the 
surety from liability on the bond. 
]^an.—^Risse v. Hopklns, 40 P. 904, 

55 Kan. 518. 

Okl.—American Surety Co. v. Scott 

& Co., 90 P. 7. 18 Okl. 264, 

Changes not InconslBteiLt with pexu 
alty for delay 

Although the contract provides 
for a penalty for delay In complet- 
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the chimneys of a building, but raaking no change in 
the character or exterior dimensions of the building, 
although material alterations, do not discharge the 
contractores surety where the contract permits the 
owner without restriction to make changes in the 
drawings and pians and any doubt as to whether 
changes made were such as were permitted by the 
contract must be resolved against the surety.®® Gen- 
erally speaking, provisions in the contract or speci- 
fications with respect to alterations are limited by 
conditions of the bond restricting the right of altera- 
tion.®® Violation of a clause in the bond, to the 
effect that if the owner should make alteration in 
the pians increasing the cost by more than a speci- 
fied amount he must notify the surety, does not 
release the surety.®® It is a common practice for 
the parties to a building and construction contract, 
when stipulating for alterations, to provide that such 
changes shall be made only on the written agree- 
ment of the parties, or that the parties shall agree 
on the cost thereof before they shall be made; and, 
when a material alteration is made without the ob- 
servance of such formalities, the question arises 
whether the surety is discharged.®! The authorities 
are not agreed on the subject.®^ In some jurisdic- 
tions it is held that a failure to observe such formal¬ 
ities will discharge the surety,®* except where the 
bond or contract expressly provides that no altera- 
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tions, or no alterations not exceeding certain limits, 
should release the surety of liability.®^ A doctrine 
to the contrary is adhered to in other jurisdictions 
where it is held that such formalities are solely for 
the benefit of the owners and contractors, and may 
be waived by them without releasing the surety.®6 
It has also been held that a change not made in ac- 
cordance with the provisions of the contract govem- 
ing the mode of making alterations is not an altera¬ 
tion within the meaning of a provision in the bond 
that the surety shall be discharged by an alteration 
made without his consent.®® 

e. Changes Itespecting Time 

A contractor*8 surety will be discharged by a mate- 
rlal change with respect to the time within which the 
Work is to be completed. 

Where a material change is made in the contract 
with respect to the time within which the work is 
to be completed, the surety is discharged.®^ Xhe 
principales failure to commence work on the date 
specified ordinarily does not constitute a substantial 
breach of his bond to the contractor.®® Where, at 
the time a building contract is signed and the bond 
given, the contract is silent as to the time within 
which the building is to be completed, the insertion 
thereafter, without the surety^s consent, of a pro¬ 
vision limiting the time to a specified period dis- 


ing the building. the making of ma¬ 
terial changes in the pians which 
are not shown to have required a 
longer time for construction does 
not discharge the surety.—^Doyle v. 
Faust, 153 N.W. 726. 187 Mich. 108. 
Alterations not within oontempla- 
tlon of paxtieB 

lowa.—^Lamson v. Maryland Casual- 
ty Co., 194 N.W. 70. 196 lowa 1185. 
Tex.—Southern Surety Co. v. Nalle, 
CivJLpp., 231 S.W. 402. 

67. Midi.—Doyle v. Faust, 163 N. 
W. 725. 187 Mich. 108. 

58. Mich.—^Doyle v. Faust. supra 

59. Mo.—^Neuwirth v. Moydell, 174 
S.W. 206. 188 Mo.App. 467—Hax- 
Snuth Fumiture Co. v. ToU. 113 
S.W. 660. 133 Mo.App. 404. 

Belease under bond hy changes aiu 
thorlzed hy contract 
Mo.—Utterson v. Elmore, 136 S.W. 
9, 154 Mo.App. 646. 

60 . Mich.—^Board of Education of 
City of'Sault Ste. Maj*ie v. Chaus- 
see. 177 N.W. 975, 211 Mich. 61. 

61- Cal.—Roberts v. Becurity Trust 
& Savlngs Bank, 238 P. 673. 196 
Cal. 557. 

68. Cal.—Roberts v. Security Trust 
& Savlngs Bank, sin;>ra 

lowa—^Bartlett & Eling v. Illinois 
Surety Co., 119 N.W. 729, 142 lowa 

533. 


63. U.S.—Edward G. Budd Mfg. Co. 
V. .ffiltna Casualty & Surety Co., 
D.C.Pa, 272 P. 776. 

Mo.—^Eldridge v. Fuhr, 69 Mo.App. 
44. 

Tex.—^Lonergan v. San Antonio Loan 
& Trust Co.. 104 SW. 1061, 101 
Tex. 63. 22 KRjA.N.S.. 364, 130 
Ain.S.R. 803, rehearlng denied 
Thos. Lionergan & Co. v. San An¬ 
tonio Loan & Trust Co., 106 B.W. 
876. 101 Tex. 63, 22 Ii.R.A..N.S., 
364. 130 Am.S.R. 803. 

Oral instead of wxltten alteration 
A material change effected by oral 
agreement rather than in wrlUng, 
as required by the contract, dis- 
charges the surety.—^Burnes Estate 
V. Fidelity & Deposit Co. of Mary¬ 
land, 70 S.W. 618, 96 Mo.App. 467— 
Eldridge v. Fuhr, 59 Mo.App. 44— 
Kllloren v. Meehan, 65 MoAlPP. 427. 

64. Mo.—^Eline Cloak & Coat Co. 
V. Morris, 240 S.W. 96, 293 Mo. 478, 

65- Cal.—Roberts v. Security Trust 
& Savings Bank, 238 P. 673, 196 
Cal. 667, explaining First Congre- 
gatlonal Church of Chrlst in Coro¬ 
na V. Liowrey, 166 P. 440, 176 Cal. 
124—Bowman v. Maryland Cas¬ 
ualty Co., 263 P. 826, 88 Cal.App. 
481. Dictum to contrary Wolf v. 
Aetna Indemnity Co. of Hartford, 
Conn., 126 P. 470, 163 Cal. 697. 

AIA 


Hawaii.—^Hustace v. Davis, 28 Ha- 
wail 606. 

Ind.—State v. Lund, 189 N.B. 466, 80 
Ind.App. 349. 

Minn.—^Milavetz v. Oberg, 164 N.W. 
910, 138 Minn. 216—^Hormel v. 

American Bondlng Co., 128 N.W. 
12, 112 Minn. 288, 33 L.R.A,N.S. 
613—^Brandrup v. Brazler, 127 N. 
W. 424, 111 Minn. 376. 

N.T.—Smith v. MoUeson, 42 N.B. 
669, 148 N.T. 241—VUlage of New- 
ark V. James F. Leary Const. Co., 
194 N.T.S. 212, 118 Mlsc. 622. 

In lowa 

(1) The rule stated In the t&xt 
has been followed.—Bartlett & Kllng 
V. Illinois Surety Co., 119 N.W. 729, 
142 lowa <538. 

(2) However, it has also heen 
held that, where the owner material- 
ly changes the pians and has extra 
work done without a special agree- 
ment minuted on the original con¬ 
tract as therein required, the surety 
for the contractor is discharged.— 
Stlllman v. Wickham, 76 N.W. 1008, 
106 lowa 697. 

66. Md.—^Aetna Indemnity Co. v. 
Waters, 73 A. 712, 110 Md. 673. 

67. U.S.—^Bopst V. Columbia Cas¬ 
ualty Co., D.aMd., 37 IF.Supp. 32. 

68. TJ.S.—American Surety Co. of 
New York v, Scott, C.C.A.C 0 I 0 ., 63 
F.2d 961. 
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charges the surety.®^ However, where the bond 
provides that alterations of the contract by written 
agreement shall not release the surety, the surety is 
not released by an extension of time in writing.'^^ 
Where the surety is jointly bound as principal for 
the performance of the contract of construction, he 
is not discharged by the fact that the obligee permits 
completion of the construction after the tim.e speci- 
fied in the contract-'^! 

§ 127. - Particular Changes or Altera¬ 

tions 

The questlon whether or not particular changes, such 
as changes affecting the compensation of the principal, 
amount of the obligation, Interest, and other matters, 
will discharge the surety depends largely on whether 
the particular change is materiai or Immaterial. 

Applying the general rule as to the effect of ma¬ 
teriai alterations, discussed supra § 124, to par¬ 
ticular changes, alterations, or modifications other 
than those involved in contracts or obligations of 
officers, agents, or employees, discussed supra § 125, 
or in building and construction contracts, discussed 
supra § 126, it has been held that a surety is dis¬ 
charged by materiai alterations as to the place'^^ or 
time of performance,'^® or date of the contract 
by alterations consisting of inserting or striking out 


a materiai clause;^® by inserting in a note a pro- 
vision for payment of attorney’s fees;*^® by making 
a joint note joint and several'^'^ or making a note 
negotiable;*^® by changing a note to a draft;*^® by 
afSxing®o or removing a seal;®^ by erasing the 
word “surety” after a signature;®® by adding a 
name as witness to the signature of sureties;®® by 
tearing from the bond a letter affixed thereto, which 
is a materiai part of the contract ;®^ or by changing 
a loan from one of securities to one of money.®5 
So, the release of the warranty of a chattel sold will 
discharge a surety for the purchase price,®® as will 
the substitution of an article different in size or 
quality from that contracted for.®^ 

On the other hand, various changes have been 
held not to constitute materiai alterations so as to 
discharge the surety,®® as, for example, the addi- 
tion of words more accurately describing matters 
mentioned in the contract,®® an alteration in the 
affidavit of justification to the bond,®® a change in 
the recital of the consideration for the obligation, 
where such change does not alter the legal effect 
of the instrument,®! or the elimination from the 
principales bond of void provisions.®® The indorse- 
ment of an agreement extending the time of pay¬ 
ment made 'on the back of a promissory note has 


69. Okl.—^Bvatt V. Dulaney, 151 P. 
607, 51 Okl. 81. 

70. Neb.—^Burt County v. Lewls, 
141 N.W. 1032, 93 Neb. 690. 

71. N.Y.—ir. S. V. Stratford, 66 N-T. 
S. 1051, 63 App.Div. 410. 

Effect of extension of time as to 
Principal debtors in relation of 
Principal and surety inter se see 
infra S 166. 

72. Ark.—White River, etc., R. Co. 
V. Star Ranch, etc., Co., 91 S.W. 
14, 77 Ark. 128. 

50 C.J. p 127 note 92. 

73- Tenn.—^Fidelity Bond & Mort- 
grage Co. v. American Surety Co., 
14 Tenn.App. 211. 

50 C.J. p 127 note 93. 

Alteration as to time of payment 
see infra § 133. 

74, Ind.—^Brannum Lumber Co. v. 
Pickard, 71 N.E. 676, 33 IndA^pp. 
484. 

50 C.J. p 127 note 94. 

75. Ind,—-Weir Plow Co. v, Walms- 
ley, 11 N.E. 232. 110 Ind. 242. 

50 C.J. p 127 note 96. 

7a Ohlo.—^Kerr v. Iddingrs, 6 Ohio 
Clr.Ct 604, 3 Ohio Cir.Dec. 607. 

77. Ind.—Eckert v, Laouis, 84 Ind. 
99. 

7& N.H.—^Halnes v. Dennett, 11 N. 
H. 180. 

79. Ga.—Simons v, McDowell, 53 
S.R 1031, 126 Ga. 203. 


80. Mo.—^Pred Heim Brewingr Co. 
V. Hazen, 55 Mo.App. 277.. 

-Vfflxins seal to tax collectores bond 
as releasingr sureties see Taxatlon 
§ 683. 

81. Tenn.—Org^an v. Allison, 9 Baxt. 
459. 

82. lowa.—^Laub v. Paine, 46 lowa 
550, 26 Am.R. 163. 

2 C.J. p 1209 note 7 [bj. 

88. Ala.—White Sewing Mach. Co. 

V. Saxon, 25 So. 784, 121 Ala. 899. 
60 C.J. p 127 note 5. 

84. Pa.—^Allen Iron, etc., Co. v. 
Providence Iron, etc., Co., 63 Pa. 
Super. 459. 

85. D.C,—Baglin v. Southern Sure¬ 
ty Co., 41 App-D.C. 530. 

86. Ind.—Crouch v. Parker, 126 N. 
E. 453, 188 Ind. 660. 

87. N.T.—Grant v, Smith, 46 N.T. 
93. 

60 C.J. p 127 note 9. 

88. Change as to plaoe 

The insertion in a note, as the 
place of execution, of the place^ 
where the contract was actualiy* 
made and in accordance with the 
lawa of which the note is to be gov- 
erned does not vary the terms of the 
contract as far as the surety Is con- 
oerned, since It does not import tb it 
any effect that it did not before pos- 
B6SS. —Houston V. Potts, 64 N.C. 33. 
Change of date 

Where the tipxe for performance 
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or payment is fbced, and it does not 
depend on 'the lapse of a particular 
perlod from the date of the inatru- 
ment, the change of a day dn the 
date is immaterial.—Prather v. Zu- 
lauf, 38 Ind. 155 —Z C.J. p 1204 note 
72, 

89r lowa.—^tarr v. Blatner, 41 N. 

W. 41. 76 lowa 356—^Rowley v. 

Jewett, 9 N.W. 353, 66 lowa 492. 
Change of name 

(1) Where a mistaJce in the desig- 
nation of the payee in a promissory 
note is corrected by changing in 
the designation the Christlan name, 
such correction is an immaterial al¬ 
teration so as not to discharge a non- 
consentlng surety.—Derby v. Thrall, 
44 Vt. 413, 8 Am.R. 389. 

(2) Where a note payable to a 
partnership was Indorsed by a sure¬ 
ty and afterward altered by the 
maker and payee, without the 
knowledge of the surety, by chang¬ 
ing the name of the payee so as to 
make the note payable to the same 
partnership under a different naxne, 
the surety was not discharged as 
the change was immaterial.—^Amold 
V. Jones, 2 R.L 345. 

90. N.T.—^Ludekens v. Pscherhofer, 

28 N.T.S. 230, 76 Hun 548, 

91. 111.—Gardiner v. Harbac^ 21 

111. 129. 

92. Tex.—Equitable Surety Co. t. 

Stemmons, Ciy,App., 239 S-W. 1037. 
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b^en held not to be an alteration of the note, but 
merely the making of a memorandum of the agree- 
ment to extend the time.s^ 

Compensation of principal. A surety is not, as a 
genera! rule, discharged by a change in the com¬ 
pensation of his Principal,^4 by a change in the rate 
of commissions allowed, which does not change the 
duties of the principal or vary the risk of the sure- 
ty,95 “by a change from commissions to a salary,^® 
by a change in the amount allowed him for ex- 
penses,^'^ or because a guaranty of the payment 
of his commissions is withdrawn.®^ Qn the other 
hand, it has been held that a change from a salary 
to commissions will discharge a surety,®® as will a 
reduction of the commissions to be received by the 
principal.! Where the compensation was an ex- 
press term in the contract of the surety, so that a 
change therein amounts to a new agreement between 
the employer and the principal, a change in the 
amount of compensation^ or a change from a salary 
to a commission® is held to be such a material 
alteration as will discharge the surety. 

Amount of ohligation» Where the amount of the 
principales obligation is changed a surety is dis¬ 
charged,^ but a mere reduction of the amount de- 
riianded of the debtor, where such reduction does 
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not alter the contractual obligation which is the sub- 
ject of the suretyship, will not discharge a surety;® 
and it has been held that a reduction of the amotmt 
of a note by a bank to make it conform to the 
amount actually lent will not discharge the sureties 
thereon.® The creditores unauthorized filling in of 
a blank in a surety bond with the amount of the 
existing indebtedness owing by the principal is a 
material alteration which discharges the surety.^ A 
claim by the obligee in his pleading for a larger 
amount than is due him is not a change in the terms 
of the contract which will discharge the sureties 
from liability.® Where the bond of a principal is 
provided by different sureties executing separate 
bonds, each of which States the total amount of the 
principales bond and designates the limits of the in- 
dividual surety^s liability, the fact that the aggregate 
sum 'for which all the sureties are bound exceeds the 
amount required is not a material alteration of the 
bond after its execution.® 

Interesf, A material alteration as to interest dis¬ 
charges the surety.!® So, adding a clause to a note, 
calling for the payment of interest,!! or changing 
the time when interest is to begin,!^ the time pay- 
able,!® or the rate,!^ discharges the surety. On the 
other hand, an immaterial change as to interest will 


93. Mo.—^Moore v. Maeon Sav. Banlc, ^ 
22 Mo.App. 684. 

94. Ind.—Wallace v. Spencer Exch. 
Bank, 26 N.R 175, 126 Ind. 265. 

60 C.J. p 124 note 29. 

95. U.S.—Smith v. Addlson, D.C., 22 
F.Cas.No.12,998, 6 Cranch C.C. 623. 

50 G.J. P 124 note 30. 

96. N.T.—Socialistic Co-op. Pul). 
Ajssoc. v. Holfmann, 33 N.T.S. 695, 
12 Misc. 440. 

97. Mo.—Hartford F. Ins. Co. v. 
Casey, 191 S.W. 1072, 196 Mo.App. 
291. 

60 C.J. p 124 note 32. 

98. Mass.—Amlcable Mut. L. Ins. 
Co. V. Sedffwick, 110 Mass. 163- 

N.T.—Travelers* Ins. Co. v. Stiles, 
81 N.T.S. 664. 82 App.Dlv. 441. 

99. BL—^Despres v. Folz, 134 111. 
App. 111. 

Mass.—Germania F. Ins. Co. v. 
Liange, 78 N.E. 746, 193 Mass. 67. 

1. U.B.—Atlas Assur. Co. v. Law- 
rence, C.C.A.N.D., 34 F.2d 401. 

2. N.T.—American Casualty Co. v. 
Green, 70 N.B, 1094. 178 N.T. 680— 
Bagley v. Clarke, 20 N.T.Super. 94. 

3. B.S.—Victor Sewing-Mach. Co. v. 
Ltangham, C.C.Wls., 28 F.Cas.No. 
16,935, 9 Biss. 183. 

Mass.—Germania F. Ins. Co. v. 
Liange,' .78 N.iEL 746, 193 Mass. 67. 


4. U.S.—^National Surety Co. v. Rus- 
sell, C.C.A.Ind., 66 F.2d 104. 

Cal.—Shuey v. Bunney, 40 P.2d 869, 
4 Cal.App.2d 408- 

Idaho.—^Mulkey v. Long, 47 P. 949, 5 
Idalio 213. 

50 C.J. P 125 note 60. 

Xndorsenient of flctltloaB oredlt on 
a note pursuant to an arrangement 
between tbe maker and the payee, 
for the purpose of reducing the 
amount and perverting its use, is an 
alteration which will discharge the 
surety.—Johnson v. May, 76 Ind. 293. 

5. N.J.—^Vanderbeek v. Tierney- 
Connelly Constr. Co., 73 A. 480. 77 
N.J.L,aw 664. 

6. Ga.—^Paulk v. Williams, 110 S.B. 
632, 28 Ga.App. 183. 

7. N.D.—J. R. Watkins Co. v. Keen- 
ey, 201 N.W. 833, 62 N.D. 280, 37 

1389. 

8. ’ Pa.—Nazareth Fdy., etc., Co. v. 
Marshall Mach., etc.. Co., 102 A. 
268, 258 Pa. 658. 

9. Colo.—Owen v. U. S.. 174 P. 816, 
66 Colo. 169—^MePhee v. U. S., 174 
P. 808, 64 Colo. 421. 

10- Wis.—^Kilkelly v. Martin, 34 
Wis. 626. 

11- Ky.—Richards v. Cofer, 2 Ky. 
Op. 66. 

60 C.J. p 126 note 67. 

Aia 


12. Ind.—^Franklin L. Ins. Co. t. 
Courtney, 60 Ind. 134. 

60 C.J. p 126 note 68. 

13. N.T.—Greenwich Sav. Bank v. 

Eckford Realty Corporation, 48 N. 
T.S.2d 664, 268 App.Div. 196— 

Greenwich Sav. Bank v. Cabln 
Holding Corporation, 26 N.T.S.2d 
791, 176 Misc. 89—^Dewey v. Reed, 
40 Barb. 16. 

50 C.J. P 126 note G9. 

14. Minn.—^E^llmore County t. 
Greenleaf, 83 N.W. 167, 80 Minn. 
242. 

50 C.J. P 126 note 70. 

BedTLctloiL of rate 

(1) An agreement between tke 
creditor and principal permanently 
reducing the rate of interest dis¬ 
charges the surety. 

Minn.—^Pillmore County v. Green¬ 
leaf, 83 N.W. 167, 80 Minn. 242. 
N.T. —Greenwich Sav. Bank v. Eck¬ 
ford Realty Corporation, 48 N.T.S. 
2d 664, 268 App.Div. 196—Green¬ 
wich Sav. Bank v. Cabin Holding 
Corporation, 26 N.T.S.2d 791, 176 
Misc. 89. 

(2) However, where the creditor 
accepts a lower rate of interest as an 
act of leniency, the surety is not dis¬ 
charged.—Becker v. Faber, 19 N.B.2d 
997, 280 N.T. 146, 121 A.Ii.R. 1010, 
reargument denied Becker v. Inte- 
mann, 21 N.E.2d 216, 280 N.T. 730. 
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not discharge the surety.^5 Thus, a collateral 
agreement for a changed rate,^® or that the interest 
is to cease after a certain titne,i^ has been held not 
to affect the liability of the surety, even though such 
independent agreement is indorsed on the note it- 
self.^® Also, an agreement which is not binding will 
not discharge a surety from liability,!^ so that sure- 
ties on a note will not be discharged by an increase 
in the rate of interest which was made on the 
fraudulent representations of the maker that the 
sureties had agreed to such an increase in consid- 
eration of an extension of time, unless the payee 
acts under the agreement after leaming that the 
sureties refused to assent thereto.20 It has been 
held that, where without fraudulent intent a clause 
calling for pa 3 mient of interest was inserted in a 
note and subsequently erased, the sureties will not 
be discharged.21 Sureties on a debt secured by a 
second mortgage will not be discharged by an in¬ 
crease in the rate of interest of the first mortgage .22 

Extension of credit, Where the surety has stipu- 
lated that his liability shall not exceed a certain 
amount, an extension of credit to the principal for 
a larger amount is not an alteration which dis- 
charges the surety ;23 nor will a surety on a contract 
containing a continuing sale provision be released 
from liability because the creditor permitted the 
Principal to become gradually more indebted without 
notice to the surety.^^ If the agreement between 
the creditor and the principal provided that the lat- 
ter should not receive credit beyond that amount, 
an'extension of credit beyond the amount specified 
discharges the surety and the increase of a 
credit opened by a bank in a current account in 
favor of a person, without the consent of the sure¬ 


ty who guarantees such credit, completely releases 

the surety.23 

Acceleration of maturity. As a general rule, sure¬ 
ties on notes due successively will be discharged by 
an agreement entered into between the payee and 
the principal, without their consent, that on non- 
payment at maturity of any of the notes all shall 
become due.27 It has been held, however, that, 
where the maturity of notes due successively has 
been accelerated by a contract to which the surety 
who signed the notes is not a party, he is not dis¬ 
charged from liability inasmuch as the contract in 
no way affected his liability and he was only bound 
to pay on the dates specified in the notes.28 

Arhitration, A surety for the performance of 
an award will be discharged by a substitution of 
arbitrators29 or by the inclusion of matters in the 
award not embraced in the submission.20 The sub- 
mission of the question of damages in condemnation 
proceedings to arbitrators instead of to a jury will 
not discharge a surety of plaintiff,3l provided the 
award is filed in court and judgment entered there- 
on;32 but if the submission is treated as a common- 
law arbitration, to have effect irrespective of any 
action of the court, the surety will be discharged.®^ 

Parficular chan^es with respect to leases, A re- 
duction in the rent to be paid under a lease is not 
alone sufficient to discharge the lessee’s surety;®^ 
but reduction of the rent and shortening of the 
term of the lease have been held sufficient to dis¬ 
charge the surety,®® as have changes which involve 
enlarging the premises and increasing the rent and 
burdens of the lessee,®® diminishing or surrender- 
ing part of the premises,®^ or inserting provisions 


15. Va.—^Tremper v. Hemphill. 8 
Leiffh 623. 85 Va. 623, 31 Ain.B. 
673. 

2 C.J. p 1210 note 20. 

16. Mass.—Cambridg-e Sav. Bank v. 
Hyde, 131 Mass. 77, 41 Am.H. 193. 

50 C.J. p 126 note 71. 

17- Vt.—Wheeler v. Wasbburn, 24 
Vt. 293. 

18. N.T.—Sanford v. Story. 38 N.T. 

S. 104, 16 Misc. 536. 

50 GJr. p 126 note 73. 

19- Pa, —Schroyer v. Thompson, 106 
A. 274, 262 Pa. 282, 2 A.Ii.R. 1667. 
50 C.J. p 126 note 74. 

20. Ark.—Waugfh v, Cook, 167 S.W. 
103, 113 Ark. 127. 

21. Ohio,—^McAlpin v. Clark, 11 
Ohio Cir.Ct. 624, 6 Ohio Cir.Dec. 
364. 

22. N.T.—Schwartz v. Smith, 128 N. 

T. S. 1, 143 App.Oiv. 297, afflrnied 
101 NJB. 1121, 207 N.T. 714. 


23. U.S.—Fertig v. Bartles, C.C.N. 
J., 78 P. 866. 

50 C.J. P 126 note 78. 

24. Okl.—J. R. Watkins Co. v. 
Prultt, 266 P. 770, 130 OkL 231. 

25. D.C.—Commercial Nat. Bank v. 
Liondon, etc., Indemn. Co., 10 F.2d 
641, 56 APP.D.C. 76. 

50 C.X P 126 note 80. 

26. Phllippine.—^Philippine Nat. 
Bank v. Vera^ruth, 60 Phillppine 
253. 

27. Ala.—Brlffht v. Mack, 72 So. 
433, 197 Ala. 214. 

Kan.—Peni Plow, etc., Co. v. Ward, 
41 P. 64v 1 ElamApp. 6. 

28. Neb.—Hatfield v. Jakway, 170 N. 
W. 181, 102 Neb. 831. 

29. Ala.—^Mackay v. Dodge, 5 Ala. 
388. 

30. Mass.—^Kubbell v. BIssell, 2 Al- 
len 196. 

31. Or.—^Dowd V. American Surety 
Co., 139 P, 112, 69 Or. 418. 

<^10 


32. Or.—^Dowd V. American Surety 
Co., 118 P. 198, 60 Or. 56. 

33- Or.—^Dowd V. American Surety 
Co., supra. 

60 C.J. p 127 note 89. 

34. N.T.—^Ullmann Realty Co. v. 
Hollander, 123 N.T.S. 772, 66 Misa 
348, 67 Misc. 287. 

BednctiOBL for pait of term 

Reduction of the rent for the flrst 
part of the term will not release the 
surety from liability for rent accru- 
ing durlnff the latter part of the 
term.—Ullmann Realty Co. v. Hol¬ 
lander, supra. 

35- N.T.—^Revel Realty & Securities 
Co. V. Maxwell, 119 N.T.S. 257, 65 
Misc. 54. 

36L N.T.—New Tork t. Clark, 82 N. 
T.S. 865, 84 App.Dlv. 383. 

37. Ark.—Snodgrrass v. Sliader, 168 
S.W. 667, 113 Ark. 429. 

Lia.—^Denouviou v. Bbdgson, 23 IJa, 
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for surrender of the premises on the occurrence of 
certain contingencies.^s The surrender of a lease 
by a sublessee will not release his surety from lia- 
bility for the performance of the covenants of the 
sublease;®® nor will the action of the sublessee in 
thereafter paying the rent to the parties who ac- 
quired the sublessor's interest in the premises^® 
Subletting will not of itself discharge the surety 
and the fact that the lessor occupied part of the 
premises for a portion of the term with the consent 
of the tenant, no change having been made in the 
contract, does not release the surety.'*^ 

§ 128. Rescission or Revocation. of Principal 
Contract 

Rescission op revocation of the prlncipal contract or- 
dinarily will release the surety from any further liabiilty, 
but not from liability for obllgatlons which have alreatly 
become fixed thereunder. 

The rescission or revocation of the principal con¬ 
tract by the parties thereto, will, as a general rule, 
discharge the surety from further liability,but 
it will not release him from liability for obligations 
which have already become fixed thereunder^^ 
A surety is not released by a notice of the obligee 
to the Principal that he is going to cancel the prin¬ 
cipal contract where the latter, at his urgent re- 
quest, is given further indulgence.^s An inter- 
vention by the other party to the contract in aid 
of its execution,^® or to protect his rights until 
its execution,^^ is not a rescission • of the 
contract discharging the surety. A refusal of 
the other party to the contract to continue to be 


bound by it after the principars breach,^» or a 
forfeiture of the contract based on the principaPs 
breach of its terms,^^ does not operate to discharge 
the surety, especially where the contract provides 
for forfeiture on terms which assume the continu- 
ance of the principars accrued indebtedness there¬ 
under but the obligor cannot, after declaring 
a forfeiture, recover from the surety any damages 
predicated on affirmance rather than disaffinnance 
of the contract.5l Even though the contract pro¬ 
vides for termination at any time at the option 
of the obligee, if the obligee arbitrarily and ille- 
gally terminates the contract without any reason 
other than a desire to collect immediately from 
the surety, the surety is discharged.^^ \^ether 
notice by the obligee to the principal constitutos 
rescission or an election to stand on the contract 
is a matter of intent.®^ 

§ 129. Rescission or Revocation of Contract 
of Suretyship 

Under certain circumstances, a surety may terminate 
the contract of suretyship, and thereby release himself 
from further liability. 

A surety bound for; an.-indefinite and contingent 
liability and not for a sum fixed and certain to 
become due may revoke and end his future liability 
where the guaranteed contract has no definite time 
to run; or where it has such definite time, but 
the principal has so violated it and is so in default 
that the creditor may safely and lawfully terminate 
it Oli account of the .breach.54 Where the surety- 


Ann. 488—Penn v. Collins, 5 Rob. 
213. 

Mo.—Prior v. Kiao,. 81 Mo. 241. 

Tex.—^Amett v. Siznpson. Civ.App., 
235 S.W. 982, error dismissed. 
Wis.—Nichols v. Palmer, 4 N.W. 137, 
48 Wis, llOi 

38. IT.S.—Zeigler v. Hallaban, Pa., 
131 F. 205, 66 C.C.A. 1. 

39. Wash.—^Brewster Cigar Co. v. 
Atwood, 182 P. 564, 107 Wash, 639. 

40. Wash.—^Brewster CUrar Go. v. 
Atwood, supra. 

41- lowa.—Johnson v. Bemstein, 
156 N.W. 266, 178 lowa 1062. 

N.T.—Conklin v. Cooper, 46 Hun 680, 
12 N.T.St. 632. 

Principal oblig'ation nnohanged 
An agreement by the lessor witli 
the lessee to rent the premises for 
the latter and at his risk and give 
him the benefit of ali the rent re- 
oeived, qualified by the atipulation 
that the agreement should not he 
oonstrued as impairing or altering 
the lease, etc., makes no change in 
the terms of the lease or the obliga¬ 
tions of the tenants.—^Morgan v. 


Smith, 7 Hun 244, afflrmed 70 N.Y. 

637. 

42. Pa.—Jdledary v. Cathers, 28 A. 
1012, 161 Pa. 87. 

Tenn.-TSutherlaiid . v. Shelton, 12 
Helsk. 374. 

43. Cal.—^Pacific CJoast Bngineering 
Co, V. Detroit Pidelity & Surety 
Co., 5 P.2d 888, 214 Cal. 384. 

50 C.J. p 94 note 50. 

Rescission or revocation of surety¬ 
ship contract see infra § 129. 

44. Ga.—J. R. Watkins Co. v. Brew- 
er, 36 S,E.2d 442, 73 Ga.App. 331. 

50 C.J. p 94 note 53. 

45. Tex.—Southern Surety Co. v. 
American Const. Co., Com.App., 36 
S.W.2d 212. 

46. Md.—^-®tna Indemn. Co. v. BaJ- 
timore, etc., R. Co., 84 A. 166, 114 
Md. 623. 

Wash.—^Manhattan v. U. S. Pidelity, 
etc., Co., 137 P. 1003, 77 Wash. 405. 

47. Qa.—Gay v. Carpenter, 134 S.B. 
803, 35 Ga.App. 768. 

48. N.T.—^Keene v. Newark Watch 
Case Material Oo., 98 N.T.S. 68, 112 


App.Div. 7, aflrfrmed 81 N.E. 1167, 
188 N.Y. 598. 

60 C.J. p 94 note 57. 

49. Cal.—Metropolitan Casualty Ins. 
Co. of New York v. Stone, 12 P.2d 
065, 124 Cal.App. 430. 

50 C.J. p 94 note 68.' 

50. Pa.—Mulert v. Pittsburg Real 
Bst Trust Co., 75 A. 848, 226 Pa. 
602. 

Tex.—Southern Surety Co. v. Ameri¬ 
can Const. Co., Com.App., 36 S.W. 
2d 212. 

51. lowa.—Smith v. Tullls, 269 N. 
W/202, 219 lowa 712. 

52. Mlch.—J. R. Watkins Co. v. 
Rich, 236 N.W. 846, 264 Mlch. 82. 

Preventlon of performance by ob¬ 
ligee g^nerally as discharginST 
surety see infra $ 152. 

53. Cal.—^Pacific Coast Bngineering 
Co. V. Detroit Pidelity & Surety 
Co., 6 P.2d 888, 214 CaL 384. 

54. N.T.—Bmery v. Baltz, 94 N.T. 
408. 

OkL—Corpus Juris quoted lu Central 
Surety & Insurance Corporation v. 
Richardson, 80 P.2d 663, 668, 183 
Okl. 38. 118 A.L.R. 1252. 
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ship contract is for a prescribed period, the surety 
cannot terminate the relationship before the end 
of that period without the principales consent,55 
unless the principal has been of some de- 

fault or dereliction of duty.^® 

The surety^s right to terminate his liability by no- 
tice is discussed infra § 131. 

§ 130. Spoliation of Principal Contract 

Accidental mutllatlon or destruction of the original 
contract, or alteration thereof by a stranger, ordinarily 
will not discharge the surety. 

A physical destruction of the original contract 
by a stranger,57 or an accidental mutilation or de¬ 
struction,® ^ or a destruction or mutilation by the 
guardian of the creditor,5^ or an alteration by a 
stranger,®® will not discharge the sureties. How- 
ever, where the alteration so transforms the ob- 
ligations as to increase the liability of the obligors, 
the obligee cannot recover according to the tenor 
of the instrument as so transformed, since the 
character of the instrument has been changed and 
is not the instrument executed by the obligor or 
surety.®! 

§ 131. Snrety^s Notice to Terminate 

In a propep case, a surety may terminate the pon- 
tract of suretyship by sufficient notice to such ‘effect 
and thereby release 'himsetf from< further liability; r^nd 
such right sometimes exists by reason of stalutory or 
contractual prpvislons. 

Apart from contractual provisions to such effect, 


if the surety^s liability is to arise or is to be in- 
creased by future acts of the obligee or creditor, 
and no time has been prescribed in the contract, 
the surety can terminate his liability as to the future 
by notifying the creditor or obligee that he with- 
draws,®2 but he remains liable for any rights the 
creditor or obligee previously may have acquired,®® 
and, if the creditor or obligee suffers further loss- 
es after the receipt of the notice in spite of his 
diligent efforts to protect himself, the sureties are 
not entitled to have their liability thus limited to 
the defaults before the notice was received.®^ On 
the other hand, if the consideration for the surety’s 
contract has been executed fully, as in the case of 
a bond for the performance of Services,®® or in 
the case of an official bond, as discussed generally 
in Officers § 16S, such as the bond of a tax collec¬ 
tor,®® the surety cannot terminate his liability by 
notice unless the creditor assents thereto.®^ "V^Tiere 
a lease is from, year to year or, from month to 
month, a surety thereon may, by notice, terminate 
his liability as to rent accruipg by reason of a hold- 
over clause,®® but he cannot, by notice, terminate 
his contract during its contiijuance.®® 

Statutory provisions. Where the right to-termi¬ 
nate his contract is given to a surety by statute, 
it is essential, iji order that,the surfety be released, 
that h^ comply. stricjdy with, the'* law.^® -A right 
given to sureties by statute to terminate their coi> 
tracts'must b^ deemed Io-be intended to include 
surety comphhies, where the statilte does not 


55. Okl.— Coxpns JtaiB guoted in 
Central Surety & Ins- Corporation 
V. Rlchardson. 80 P.2d 663, 668, 183 
Okl. 38, 118 AX.R. 1262. ’ 

50 G.J. p 94' note 62. 

5& N.T.—^Lawyers' Surety Co. v. 
Ayrault, 160 N.T.S. 806, 166 App. 
Div. 254. - . • 

Okl.—Corpus Juris g,uoted In Central 
Surety & Ins. Corporation v. Rich- 
ardson, 80 P.2d 663, 668, 183 Okl. 
38, 118 AX..R. 1262. 

57. Kan.—McLennan v. Welllngrton, 
30 P. 183, 48 Kan. 766. 

58. Pa.—^Rhoads v. Frederick, 8 
Watts 448. 

50 aj. p 128 note 22. 

Alteration of ‘‘dupllcates” 

With respect to release of surety 
hecause of alteration of so-called 
**dupllcate notes** delivered to credi¬ 
tor by Principal when original notes 
sigped by surety vere accidently de- 
stroyed, such new notes were not 
dupiicates in the sense of instru¬ 
menta having the same legal effect 
and validity as originals, but were 
in fact intended merely to be Tzsed 
as copies or evidence, as nearly bs 


possible, of the' notes which had Been 
destroyed.—Nfckle v. Lewls, 272 N. 
W. 625. 

59. - Pia.—Williams v, ' Moseley, 2 
Fla. 304. 

50 C.J. p 128 note 23. ' • 

. T ^ , ( r , > 

60. Ky.—Corpus Juris ‘ dt^ "in 
■Phillips V. Bbard' of PSducatlon of 
Pineville, 140'a.'<7.2d 819i 822, 283 
Ky. 173. 

50 C.J. p 128 note 24. 

Alteration by a oounty offidal hav- 
Ing the custody of the instrument is 
ah alteration by a stranger withip 
the rule stated in the text.—^MedMn 
V. Platte Cotmty, 8 Mo. 235, 40 Am. 
D. 136. 

61. Ky.—Phillips v. Board of, P3du- 
cation of Pineville, 140 S.W.2d 819, 
283 Ky. 173—rHall v. Cannoy, 220 
SiW. 737, 187 ky. 718—Lee v. Alex¬ 
ander, 9 B.MOXX. 25, 48 Am.p. 412. 

62. U.S.—Continental Casualty. Co. 
v. TJ. S., for Use of Ainswortli, G. 
C.A.I1L, 68 F.2d 577, certiorari de- 
nled 54 S.Ct, 774, 292 U.S. 641, 78 
L.Eld. 1493, rebearlhg denled 54 S. 
Ct. 862. 292 U.S. 615, 78 L-Ed. 1474. 

Mich.—Corpus Juris dted In Law- 


rence v. American Surety Co, of 
New Torfc ■249 N.W. 3, 6, 263 Mich. 
686, rehearing denied 260 'N.W. 
296, 264 Mich. 616, 88 A.L.R. 636. 

60 C.J. p 94 note 64. 

63. N.T.—Bostwlck v. Van Voorhls, 
91 N.T. 353. 

60 C.J. P 94 note 66. 

64. Vt.—^Rlcketson v. Llzotte, 98 A. 
801, 90 Vtj. ,386. , ‘ 

, 65. Ala.—Selnt v. Wheeler, etc., 
Mfg. Co., 10 So. 639, 96 Ala. 362, 36 
Am.S.R. 310. ' ' 

60 C.J. p 94 note 68. 

66. Me.—^Lewistpn v. Gagne, 36 A. 
629, '89 Me. 396,- 56 Am.S.3El. 432. 

67- ' Ala.-T43aint 'v,-*' Wheeler, etc., 
Mfg. Co., 10 So. 639, 96 Ala. 363, 3® 
Am.S.R. 210. 

68., Pa.—^Appeal of Pleasanton, 76 
Pa. 344—^Desilver*s Est, 9 Phlla. 
302. 

69. -Pa.—Coe v. Vogdes, 71 Pa. 383 
—^Traegar v. Hartnett, Ifi WSdy. 
N.C. 300. 

70. S.C.'—^Bolen v. National Surety 
Co., 94 S.E. 1049, 108 ^C. 403 . . . . . 

50 C.J. P 96 note 76. 
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pressly except them, and, at the time of its enact- 
ment, surety companies were expressly authorized 
to act as sureties.*^! The surety company, by ac- 
cepting a contract of indemnity from the Principal 
which expressly provides that such acceptance shall 
not limit or abridge any right or remedy which the 
surety may otherwise have, does not waive the 
statutory right to terminate the contract nor 
does the mere fact that the* company has received 
compensation for a period beyohd the date of a 
motion for discharge from further liability prevent 
the company from obtaining the statutory relief 

Contractual provisions., A surety may expressly 
reserve in his contra<i'the right to terminate it by 
notice,7^ and the same is true as to the right of the 
creditor or obligee to annui the 'suretyship con¬ 
tract by notice.7® Where tlie contract gives the 
creditor or obligee the ^ight to annui it by notice, 
and notice is given, the surety remains liable for 
all breaches prior to such notice,^® but, where the 
bond also contains a provisioii for completing the 
transaction at the expense of the principal and 
surety, the sWety is liable thereunder even after 
the noticeJ*^ Notice by the surety cannot operate 
instotly, but the right must be exercised reasona- 
bly.78 ’ , 

Sufficiency of notice, The notice requisite to 
terminate future liability must be definite and un- 
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equivocal,79 and it must be received by the credi¬ 
tor or obligee,80 although notice to an agent has 
been held sufficient.81 Formal notice by the surety is 
not required unless stipulated for in the contract ;82 
and even if it is so stipulated for, it may be 

waived.83 

§ 132. Transfer of Subject Matter and Secur- 
ity in General 

The transfer of property by the Principal ordinarily 
does not of itself discharge the surety. 

The transfer of property by the principal does 
not discharge the surety,84 especially where the 
Principal is not released.85' Where a builder gives 
completiori ‘bonds providing that the buildihgs 
should be fully constructed and completed' in ac- 
cordance with specifications, but the obligee fails 
to advance the prpmised funds to the builder, the 
builder is excused from performance, with respect 
to the right of an assignee of the bonds to recover 
from the surety.88 

§ 133. Departure from Provisions as to Pay- 
ment 

a. In general 

b. Building and construction contracts 

’ * a. In General 

A nnaterlal ahteratlon of, cr departure from, the pro« 


71- N.T.—In re Thijirber, 56 NJE3. 
631, 162 N.T. 244. 

72. N.T.—In re Thurber, supra. 

73. N.T.—Matter of U, S. • Fidellty. 
etc., Co., 98 N.T.S. 217, 60 Mlsc. 
147. 

74. IJ.S.—Oass V. Stlnson, C.C- 
Mass., 10 F.Cas.No.5,260, 2 Sumn. 
453. 

50 G.J. p 95 note 82. 

Principales rlfirb-t to terminate 

Reservation by indemnity compa¬ 
ny in a contract and bond of the 
rig'ht to cancel the bond Is valid and 
does not maJce the contract of sure¬ 
tyship tenuinable at the wHl of the 
Principal.—^Thomas v. Western In¬ 
demnity Co., 246 S.W. 345, 112 Tex. 
132, conformed to 278 S.W. 265. 

75. D.C.—^U. S. V. Maloney, 4 App. 
D.C, 605. 

76. Pa.—Central Penn Nat. Bank of 
Philadelphia v. Tlnkler, 40 A.2d 
389, 351 Pa. 123. 

50 C.J. P 95 note 84. 

77- Mass.—Newton v, Devlin, 134 
Mass. 430. 

78. Vt.—^Ricketson v. Lizotte, 98 A. 

801, 90 Vt, 386. 

50 C.J. P 95 ‘note 86. 


79-- WIs.—^Bremer v. Rufener, 202 N. 

W. 206, 186 Wis. 195. 

60 C.J. p 95 note 87. 

sa Colo,—rAmerlcan Surety Co. v. 
Morris, 242 P. 983, 78 Colo. 504. 

81. Cal.—White Sewing Mach. Co. 
V. Courtney, .76 Pj. 296, 141 Cal 
674. 

Mich.—Union Cent; L. Ins. Co. v. 
Smith, 03 N.W. 438, 105 Mich. 363. 

82. U.S.—Grass V. Stinson, C.C. 
Mass., 10 F.Cas.No.5,260, 2 Sumn. 
463. 

83. U.S.—Gass V. Stlnson, supra.' 

84. U.S.—Hartford Accident & In¬ 
demnity Co. V. Federal Bond & 
Mortgragre Co., C-C.A.Minn., 59 F.2d 
960. 

Second asBiffiimexLt 
In a materialman*s actlon asrainst 
a bonding* company on a bond to se¬ 
cure a Street paving contract, wherte 
it appeared that the contractors had 
assigrned certain monthly payments 
to the pavingr company, the fact that 
the. contractors subseqiuently as- 
signed such pasnnents to a third per- 
son did not release the bondlng com¬ 
pany, the mere act of assiffnment 
constitutlng no actionable wrong to 
the company in the absence of a 
showing of collection by the third 
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person.—^Mack Mfff. Co. v. Massachu-' 
setts Bondinsr & Insurance Co., ,102 
S.B. 499, 114 S.C. 207. 

85. U.S.—^BEartford Accident & In¬ 
demnity Co. V. Federal Bond & 
Mortgagre Co., C.C.A.Minn., 69 F. 
2d 960. 

86 . U.S.—^Provident Trust Co.[ of 
, Philadelphia v. Metropolitan Cas. 

Ins. Co. of N. Y;, C.C.APa., 162 
P.2d 876, certiorari''denied 66 S.Ct 
810, two cases, 327 U.S. 789, 90 
Ii.Ed. 1016. 

AsBignee or obllsree 
Fact that assignments bf comple- 
tlon bonds and consents to assi^rn- 
ments were executed before delivery r 
of bonds dld not amount to a tech- 
nlcal flaw in the assl^mnents, where 
the delivery of bonds preceded deliv¬ 
ery of assigrnments to assigrnee, but 
even if asslgnments had become ef¬ 
fective before bonds were delivered, 
the bonds would stili have been as- 
slgnable as future Interest, and, 
where builder furnished completlon 
bonds namingr lender as obligee and 
builder and surety consented to as- 
signments, the purported assignee 
was not a direct obligee but his 
rights were derived by assignment.— 
Provident Trust Co. of Philadelphia 
V. Metropolitan Cas. Ins. Co. of N 
Y., supra. 
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visions governing payment under the original contract 
ordinarily wlll discharge the surety. 

A payment under a contract made in violation of 
its terms,*7 as, for example, after the contract 
has heen abandoned,*^ discharges the surety where 
it is made without his consent; the extent of the 
discharge is limited, in some cases, to the amount 
of the unauthorized pa3mients.89 The rule, how- 
ever, has heen held not to apply in the case of pay- 
ments made under mistake of factio or under cir- 
cumstances not increasing the surety’s risk or lia- 
bility,^^ or where the surety has acquiesced there- 
in,®^ or, as discussed infra § 136, has otherwise 
waived his rights. The surety is discharged by 
material alterations changing the medium or man- 
ner of payment^s or the amoimt of particular pay- 
ments.®^ A surety cannot successfully claim to 
be discharged by reason of alteration of, or depar- 
ture from, the provisions of the contract respect- 
ing pa 3 mient where there has in fact been no such 
alteration or departure.®^ 

Restricfions imposed by statute. Where a stat¬ 
ute places restrictions on payments under contracts 
of a specified kind, payments made in violation of 
the statute will discharge the surety but a sure¬ 


ty will not be discharged by a payment to a per- 
son having a claim especially protected by statute.®^ 

b. Building and Oonstraction Contracts 

Material alterations of, or departures from, the terms 
of a building or construction contract respecting pay¬ 
ment ordinarily will discharge the surety; according to 
some authorities, such discharge is only pro tanto, that 
is, only to the extent to which the surety Is injured or 
prejudiced. 

While immaterial changes or departures from 
the terms of the contract with respect to payment 
do not discharge the surety,®8 subject to the limita- 
tions and qualifications of the rule respecting the 
effects of alteration or modification of building con¬ 
tracts on the surety^s liability generally, as dis¬ 
cussed supra § 126, material changes or departures 
from the terms of the contract respecting pa 3 unent 
will discharge the surety®® if made without his 
consent;! and it is immaterial that one of the ef¬ 
fects of the change is the elimination of a provi- 
sion that would have rendered the contract unen- 
forceable.® Thus, the surety will be discharged 
where there is a material alteration or departure 
consisting of pajrments made prematurely or in 
excess of the amount due at the time,® or in the ab- 


87. Ind.—Detroit Mdellty & Surety 
Co. V. Bushongr» 175 N.K 68S, 96 
Ind.App. 352. 

SO CX P 127 note 93, p 166 note 67. 

88. Wia.—Plattevllle Joint School 
Dist. No. 4 V. Bailey-^Marsh Co., 
194 N.W. 171, 181 Wis. 202. 

89. Tex.—Grant v. Alfalfa Lumber 
Co., CivA.pp., 177 S.W. 636. 

9a Cal.—^Dunne Inv. Co. v. Empire 
State Surety Oo., 150 P. 405, 411, 
27 GalA.pp. 208. 

50 C.X p 165 note 61. 

91. N.Y.—New York Municipal R. 
Corp. V. Intercontinental Constr. 
Corp., 189 N.Y.S. 621, 115 Mlsc. 
341, afflrmed 197 N.Y.S. 933, 204 
App.Div. 896, affirmed 143 N.E. 
728, 237 N.Y. 526. 

50 C.X p 165 note 62. 

92. Wash.—Williams v. Pacific 
Coast Casualty Co., 140 P. 74, 79 
Wash, 164, Ann.Cas.l916C 678. 

50 C.X p 165 note 63. 

93. Conn.—^Phoenix Mut. L. Ins. Co. 
V. Holloway, 51 Conn. 310, 60 Am. 
R. 21. 

50 C.X p 124 note 33-p 127 note 95. 

94. Conn.—^Rowan v. Sharps’ Rifle 
Mfgr. Co., 33 Conn. 1. 

50 C.X p 125 note 61. 

95. Ala.—Maryland Casualty Co. v. 
Cunningham, 173 So. 606, 234 Ala. 
80. 

96. Cal.—^ilberstein v. Kitrick, 169 
P- 260, 35 Cal.App. .91. 

Tex.—Kelsay Lumber Co. v. Rotsky, , 
Civ.App., 178 S.W. 837. ' 


97. Cal.—^Hubbard v. Jurian, 170 P. 
1093, 35 CaLApp. 757. 

98. U.S.—^Maryland C^ualty Co. v. 
Dunlap, C.C.A.Mass., 68 Ft2d 289. 

Conn.—‘City of New Haven y. Njbl- 
tional Steam Economizer Co., 65 A. 
969, 79 Conn. 482. 

Minn.—McLeod v. National Surety 
Co., 158 N.W. 619, 133 Minn,'361. 
Pa.—^Hjaine v. Dambach, 4 Pa.Co. 
633. 

Tex.—Southern Surety Co. v. Amer¬ 
ican Const. Co., Com.App., 36 S. 
W.2d 212. 

99. U.S.—Anthony P. ^ller, Inc., 
V- Needham, I).C.Pa., 35 P.Supp. 
832, reversed on other grounds, C. 
C.A., 122 P.2d 710. 

Ga.—^Massachusetts BondingTr etc.* 
Co. V. Realty Trust Co., 73 S.C. 
1053. 137 Ga. 693—^Mauney v. Hart¬ 
ford Accident & Indemnity Co., 23 
S.E.2d 490, 68 Ga.App. 616—Hart¬ 
ford Accident & Indemnity Co. v. 
Mauney, 17 S.E.2d 885, 66 Ga.App. 
403. 

Ind.—^Detroit Fldellty & Surety Co. 
V. Bushongr, 175 N.E^ 683, 96 Ind. i 
App. 352—^Hubbard v. Reilly, 98 
N.R 886, 51 Ind.App. 19. 

N.Y.—American Metal Ceilingr Oo. v. : 
New Hyde Park Fire Dist., 154 N. ! 
Y.S. 661, 91 Mis'c. .236, modified on 
other grounds 169 N.Y.S. 648, 172 
App.Div. 77 A 

Tex.—Bullard v. Norton,' 182 S.W. 
668, 107 Tex. 671-^Mingus v. Em- 
ployers* Liability Assur. Co., Com. 
App., -65 S.W.2d 292—Wrigrht v. 


McAdams Lumber Co., Com.App., 
234 S.W. 878—Porter v. Hope, Civ. 
App., 279 S.W. 535—^Tennessee Val- 
ley School, Common School Dist. 
NOw 3, Cottie County, v. U. S. Fl- 
deUty & Guaranty Co., CIv.App„ 
247 S.W. 595. 

9 C.X p 861 note 42. 

1. Ga.—^Blackburn v. Morel, 79 S.E. 
492, 13 GaApp. 516. 

2. Tex.—Tennessee Valley School v. 
U. S. Fidelity, ete., Co., Civ-App., 
247 S.W. 696. 

3. U.S.—Anthony P. Miller, Inc., v. 
Needham, D.C.Pa., 35 F.Supp. 332, 
reversed on other snrounds, O.C.A-. 
122 F.2d 710. 

Ind.—^Detroit Fidelity & Surety Co. 
Bushouff, 176 N.E. 683, 96 Ind. 
App. 352. , 

N.Y.—St. John*s CoUege, Fordham v. 
Aetna Indemn. Co., 94 N.E. 994, 201 
NY. 336. , 

Pa.—Fitzpatrlck v. McAndrews, 2 
Pa.Dist. 713, 12 Pa.Co. 363—Penn- 
sylvanla Supply Co. v. National 
Casualty Co., Com-PL, 61' Dauph. 
Co. 390. 

Tenn.—Town ef Franklln v. Hermit- 
ase En£:ineeiinsr Co., 12 Tenn.App. 
434. 

Tex.—Mingrus v. Bmployers*. Liabili¬ 
ty Assur. Co., CoimApp., 65 S.W.2d 
292. 

Va.—American Surety Co. v. Plank 
& Whiteseti; 165 SJSL 660, 159 Va. 
1 . 

9 C.X p 861 note <43—50 C.X p 165 
note 69. 



§ 133 


PRINCIPAL AND SURETT 


sence of the receipts for materUls and labor re- 
quired by the contract,^ or by a material change 
increasing the amount to be paid the contractor.® 

It is generally held that payment to the principal 
without certificates or estimates of the architect 
or engineer as required by the coiitract® or in ex- 
cess of the amounts due on the estimates'^ discharg- 
es the surety. It has been held, however, that a 
provision for payments on certificates of the su- 
perintending arcliitect is only for the benefit of 
the owner, which benefit may be waived by him,® 
and that a payment without a certificate does not 
release the surety, if it is actually due at the time, 
or otherwise does not pr e judice the surety,^ as 
where the payments are actually used to pay for 
labor and inaterials in the building.^® The surety 
is not discharged where the owner pays on certifi- 
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cates of the architect in accordance with the terms 
of the contract, although it later develops that the 
certificates were for greater sums than were ac¬ 
tually due.^i 

The payment to the builder, without the surety^s 
consent, of a percentage that, under the bond or 
the building contract, should be reserved until the 
completion of the work for which the bond was 
given, discharges the sureties;!^ and this has also 
been held to be true where the owner does not 
comply with a statutory provision requiring him to 
fetain a certain percentage of the contract price 
for the payment of artisans and mechanics;i3 but 
it has been held that such a requirement of the 
bond does not apply to payments made, after the 
contractores default, in completing the building 
and in discharging liens.l^ Where the owner has 


Bffect of premature payment on lia- 

bility of surety generally see in¬ 
fra § 134. 

Siir 6 t 7’8 oonseut to payment 

Premature payment will not re¬ 
lease surety, where made with sure- 
ty’s knowledge and acq.uiescence, or 
at his request.—^Pederal Surety Co. 
V. White, 2^6 P. 281, 88 Colo. 238. 

ISTecesslty of Injuxy to surety 

(1) If the payment is one on 
which the obllgee bases his right 
of recovery, so that maJclng it pre- 
maturely constitutes it an alteration 
of the obligation, the surety is re- 
leased without any showlng of in- 
jury, but, if the payment is one on 
which the obligee -is not relying for 
recovery, the obligee cannot recover 
unless the payment has Injuriously 
affected his rights.—^Pacific Coast 
Engineering Co. v. Detroit Pidelity 
& Surety Co., 5 P.2d 888, 214 Cal. 
384. 

(2) So, the owner*s alleged vlola- 
tion of the contract in making pre¬ 
mature payments to the contractor 
did not release the surety from lia- 
bility for damages resultlng from 
the use of faulty workmanshlp and 
material where the contract provided 
that neither the flnal certlftcate nor 
payment should relieve the contrac¬ 
tor of responsibility ;for faulty ma- 
terlals or workmanship.—American 
Employers' Ins. Co. v. Huddleston, 
Clv.App., 39 S.W.2d 962, afflrmed 70 

S.W.2d 696, 123 Tex. 285. 

MCateTtality of pxematore payment 

In order to release the surety, the 
overpayment, that is, the amount 
that is paid in excess of the amount 
due at the,time, must be of such .an 
amount relative to the whole con¬ 
tract, or to that part of it Jeft un- 
done, that it can be said thai; s, ma¬ 
terial incentive to the completion 
of the contract has been done away 
with to the detriment of tl^ surety. 


—^Pederal Surety Co. v. White, 296 
P. 281, 88 Colo. 238. 

Dednctlon of sums owing to obligee 
Obligee in bond must deduct from 
payments to principal any sum ow¬ 
ing obligee, or surety will be dis¬ 
charged.—City of Tacoma v. Peter- 
son, 26 P.2d 1034, 174 Wash. 621. 

4. Tex.—^^tna Casualty & Surety 
Co. V. Russell, Com.App., 24 S.W.2d 
385, rehearing denled 33 S.W.2d 
189. 

5. Cal.—Alcatraz Masonic Hali As- 
soc. V. TJ. S. Fidelity, etc., Co., 86 
P. 166, 3 Cal.App. 338. 

9 C.J. p 861 note 45. 

6. lowa.—Getchell Lumber, etc., Co. 
V. National Surety Co., 100 N.W. 
566, 124 lowa 617. 

Okl.—Evatt V. Hulaney, 161 P. 607, 
61 Okl. 81. 

9 C.J. p 861 note 44. 

aCere Infoxmallties in the certifi¬ 
cates or estimates on which pay¬ 
ments are based will not release the 
surety, in the absence of actual prej- 
udlce.—^Lackland v. Renshaw, 166 S. 
W. 814, 266 Mo. 133—-9 C.J. P 861 
note 44 [d]. 

7. Mlnn.—^Pitger Brewlng Co. v. 
American Bonding Co., 149 N.W. 
639, 127 liflann. 330. 

9 C.J. P 861 note 49. 

8. Cal.—-Dunne Inv. Co. v. Empire 
State Surety, 160 P.-405, 27 Cal. 
App. 208. 

9 C.J. p 862 note 60. 

9.1 'Tex.—^Park Presbyterian Church 
of .Italy V. Willlam Cameron & 
Co., Com.APPj, 68 S.W.2d 63. 

9 CLJ. p 862 note 60. 

m Mo.—^Lackland v. Renshaw, 166 
S.W. 314, 256 Mb, 133. 

N.T.—^Hastlngs Land Impr. Co. v. 
Empire State Surety Co.. 141 N.T. 
S. 417, 166 App.Piv. 258,'affirmed 
109 N.B. 1078, 216 N.T. 653. 

11- Conn.—City of New Haven v. i 


Nat. Steam Bconomizer Co., 65 A 
959, 79 Conn. 482. 

Archltecfs certifLcate is oo&clUBive 
on the surety in the absence of any 
clalm of bad faith or fraud on the 
part of the architect.—Texas Pidel¬ 
ity & Bonding Co. v. Rosenberg Inde- 
pendent School Dlst., Tex.Clv.App., 
195 S.W. 298. 

18. U.S.—^Maryland Casualty Co. v. 
Portland Const. Co., C.C.AVt, 71 
P.2d 658—^Port Worth Independ- 
ent School Dist. v. JBtna Casualty 
& Surety Co.. C.C.ATex., 48 P.2d 
1, 77 A.Li.R. 222, certiorari denled 
62 S.Ct. 24, 284 U.S. 645. 76 LJEd. 
548. 

Ala.—^Montgomery First Nat. Bank 
V. Maryland Pidelity, etc,, Co., 40 
So. 416, 146 Ala. 336, 117 Am.S.R. 
46, 5 Li.R.A.,N.S., 418, 8 Ann.Ca& 
241, overruling Fidelity & Depos- 
it Co. of Maryland v. Robertson, 
34 So. 933, 136 Ala. 379. 

111.—Chicago V. Agnew, 182 IlLApp. 
499. 

Ky.—Inland Navlgation Co. v. Amer¬ 
ican Surety Co., 227 S.W.,809; 190 
Ky. 604. 

N.M.—Lyons v. Kitchell, 134 P, 213. - 
18 N.M. 82. 

N.T.—St. John*s College, Pordham v. 
Aetna Indemn. Co., 94 N.E. 994, 
201 N.T. 336. 

Tenn.—^Little & Dean v. Fidelity & 
Deposit Co., 3 Tenn.App. 167. 

Tex.—^Mlngus v. Employers’ Liabll- 
ity Assur. ■ Co., Com.App., 65 S.W. 
2d 292—^.^tna Casualty & Surety 
Co. V. Russell, Com.App., 24 S.W.2d 
386, rehearing denied ■ 33 S.W.2d 
189. 

Va.—^American Surety Co. v. Plank 
& Whitsett, 166 S.E. 660, 159 Va 
1 . 

9 C.J. P 862 note 52. 

13J Tex.—^Kelsay Lumber Co. 'v. 
Rotsky, C1V.APP., 178 S.W. 837; 

14. Ark.—Pederal Union Surety Co. 
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an option rather than a duty to retain a percentage 
of the contract price he may waive such privilege 
without affecting the liability of the surety.^s 

The rule that an unauthorized or premature pay- 
ment to the contractor discharges the surety has 
been held to apply, even though such payment is 
necessary to enable the contractor to complete the 
work;i® but there is some authority to the con- 
trar>%^'^ since the rule is sometimes laid down that 
a surety cannot complain of an advance made while 
the Work is in progress which assists the contractor 
to perform and which is deducted at or before the 
time of the last payment.^® In conformity with the 
view, as discusscd supra § 126, that the surety will 
not be discharged by alterations of, or departures 
from, provisions of the contract unless the surety is 
injured thereby, it is held that the surety will not 
be discharged *by premature payments to the con¬ 
tractor, where the money paid has been entirely 
applied to payment of claims for labor and mate- 
rials for which the surety is liable under the bond.l» 

Where the contract guaranteed by the surety is 
silent as to the time of payment, a change respect- 

V. McGuIre. 163 S.W. 1171, 111 Ark. 

373. 

jr,y.—st. john*s College, Fordham v. 

Aetna Indemn. Co„ 94 N.B. 394, 201 
N.T. 335. 

BapndlatioiL "by razety 
The provision of subcontract for 
retention of ten per cent of month- 
ly archltecfs estimates was a se- 
curity for performance, and, when 
subcontractor became unable to per¬ 
form and his surety renounced his 
obllgation. the owner was entitied to 
use securlty for his own and sure- 
ty*s benefit in completing contract, 
and such use of the reserved per- 
centages did not discharge surety.— 

Knutson v. Metallic Slab Form Co., 

C.C.A.Tex.. 130 F.2d 2f00. 

15* Ark.—^Marree v. Ingle, 61 S.W. 

369, 69 Ark. 126. 

9 C.J. p 863 note 63. 
le. Tex—McKnight v. Lange Mfg. 

Co., CivA.pp., 155 S.W. 977. 

17. Pa.—'Philips v. American Lia- 
bility & Surety Co., 162 A. 435. 309 
Pa. 1. 

18: Wash.—City of Tacoma v. Pe- 
terson, 25 P.2d 1034, 174 Wash. 621. 

19. Ky.—American Surety Co. of 
New York v. Noe, 53 S.W.2d 178, 

245 Ky. 42. 

Tex.—Norton v. Brldge, Civ.App., 144 
S.W.2d 959. 

20. Tex—Southern Surety Co. v. 

Klein, CivA.pp., 278 S.W. 527. 

31. Wash.—^De Mattos v. Jordan, 46 
P. 402, 16 Wash. 378. 

9 C.J. p 862 note 56. 

72 C.J.S.-—40 


ing the time for payment from the terms of a col- 
lateral agreement between the contractor and the 
creditor does not discharge the surety.^o Reten¬ 
tion, by the owner, of money owing to the contrac¬ 
tor, to pay debts of the latter, does not discharge 
the sureties;-! nor are the sureties discharged be- 
cause payment was made by the owner to the Prin¬ 
cipal while there were claims unpaid, in the ab- 
sence of any term in the contract forbidding it,22 
or by other pa}'ments which do not prejudice the 
sureties* interests.23 

The surety cannot successfully claim to be dis¬ 
charged on the ground of alteration of, or departure 
from, the provisions of the contract witH respect 
to payment where there has been no such alteration 
or departure and the owner or other obligee has 
acted in conformity with the contract,or where 
the bond expressly provides that such alteration 
or departure shall not release the surety.25 How- 
ever, the fact that the contract provides for chang- 
es in the structure does not authorize a change 
as to the method and amount of the payments with- 
out the consent of the sureties.25 Premature pay- 


SetentioxL of xuoxe than, contractual 

T»llTI'iTriTITM 

Where a surety bond provided for 
a retention of part of the contract 
price, not less than ten per cent, and 
the contract did not stipuli|.te any 
amount to be retained,. the retention 
by the obligee of flve thous^d dol- 
lars out of seventeen thousand sev- 
en hundred flfty doHars did not re¬ 
lease the surety.—Maryland Casual- 
ty Co. V. Town of WellS(ton, 148 P. 
691, 47 OkL 417. 

22. Fla—Columbla Casualty Co. v. 
Barry, 149 So. 567. 111 Fla 517. 

9 C.J. p 862 note 67. 

Fayinent after oaniionary notioe 
Own^r of bullding, on subcontrac- 
tor’s Service of cautlonary notices, 
wa«s not obligated to withhold mon- 
eys due contractor to cover payment 
of subcontractor's claims, where 
contract expressly provided that on 
failure of contractor to pay for ma- 
terlals and labor, owner would have 
recourse to the bond.—Columbla 
Casualty Co. v. Barry, supra 

23. IlL—Chicago v. Agnew, 106 N. 
R 252, 264111. 288. 

9 C-J. P 862 note 58. 

Bnriiig pedod of default 

Where mortgagpr^s' construction 
bond to mortgagees req.uired mort- 
gagees to make certaln “progress 
payments*’ as work progressed, that 
mortgagees me^de such payments 
while ipterest on ^st mortgage was 
in default did not preclude recovery 
against surety, default having sub- 
sequently been cured by payment 

^5 


and acceptance of interest.—^Mary- 
land Casualty Co. v. Dunlap, C.CA- 
Mass., 68 F.2d 289. 

24. XJ.S.—Glens Falis Indem. Co. v. 
Baslch Bros. Const. Co., C.C.A.CaI., 
166 P.2d 649, certiorari denled 68 

: S.Ct 1347. 334 U.S. 833. 92 L.Ed. 
1760—^Bryce Plumbing & Heating 
Co. V. Maryland Casualty Co.. D.C. 
S.‘C., 21 F.Supp. 864. 

Ala.—^Maryland Casualty Cq. v, Cun- 
ningham, 173 So. 506, 234 Ala. 80. 
Ark.—Trlnity Universal Ins, Co. v. 
Willbanks, 144 S.W.2d 1092, 201 
Ark. 386. 

D.C.—^Zipkin v. Investors Syndicate, 
162 P.2d 678, 80 U.S.App.D.C. 302. 
111.—Turk V. U. S. Fidelity & Guar- 
anty Co., 197 N.EL 766, 361 IU. 
206. , 

lowa.—^Wykoff v. Stewart, 164 N.W. 
122, 180 lowa 949. 

Minn.—^Milavetz v. Oberg, 164 N.W. 
910, 138 Minn. 215. 

Mo.—Noonan v. Independence In- 
demnity Co., 41 S.W.2d 162, 328 
Mo. 706, 76 A.Lt.R. 931. 

N.T.—St. John^s College, Fordham, 
V. AStna Indemnlty Co., 94 N.E. 
994, 20t N.T. 336. 

Tenn.—^Little & Dean v., Fidelity & 
Deposit Co., 3 TennA.pp. 157. 

Tex—Maryland Casualty Co, v. Pi- 
delity & Casualty Co., CivA.pp., 
147 S.W.2d 1097, error dismiss^ 
judgment correct. 

25. Tenn.—^Town of FTankUn' v. 
Hermitage Kngineering Co., 1? 
Tenn.App. 434. 

26. Ga.—^Blackburn v. Morel, 79 S. 

E. 492, 13 Ga.Appi. 516. 



§§ 133-134 


PRINCIPAL AND SURET7 


72 C.J.S, 


ment does not release the surety as against third- 
party beneficiaries under the ibond;27 and where, 
as in the case of a public building, the surety*s 
bond is required by statute, runs to the people of the 
state and is conditioned to pay, if the contractor 
does not, for the material and labor, the surety is 
not discharged by an alteration in the contract be- 
tween the contractor and the owner, respecting 
the time or manner of pa 3 dng the contractor.28 

Extent of discharge, Authorities holding that 
a material variance with respect to payment to a 
contractor discharges the surety whether or not 
he is prejudiced or injured thereby naturally hold 
that such a variance discharges the surety entire- 
ly and not merely pro tanto.^® Among authorities 
holding’ that the surety is not discharged by a vari¬ 
ance with respect to pajnnent tmless he is prejudiced 
or injured, some hold, or at least do not appear to 
question, tiiat the surety is entirely discharged in 
case of such a variance,®® but others hold, at least 
in the case of a paid surety, that the discharge is 
only pro tanto,®! at least where the pa)rment does 
not constitute an inducement to abandon the 
work;®® and under the latter view, even where the 
bond provides that alterations in the terms of the 
contract or in the work done thereunder should 
not release the surety from liability, such provision 


does not prevent the surety from defending pro 
tanto for his actual injury or prejudice resulting 
from alterations with respect to pajmient.®® 

§ 134. -Pa37ments before Due under 

Contract 

As a general rule, a payment made to the Principal 
before It is due under the contract will discharge the 
surety. 

Conformably to the rules goveming the effect 
of premature payment on the liability* of a surety 
under a building and construction contract, as dis- 
cussed supra § 133 b, a payment made before it is 
due under the principal contract in general with- 
out the surety’s consent ordinarily will release the 
surety,®^ where the payment is one on which the 
obligee seeks recovery so as to constitute the pre¬ 
mature payment an alteration of the obligation,®5 
unless the bond in express terms provides that it 
shall not,®® or the payment has been fraudulently 
induced under circumstances for which the sure¬ 
ty is directly or indirectly responsible.®*^ The sure¬ 
ty will not be released where the payment, as made, 
does not violate the terms of the contract,®® or 
where the rights of the surety are not prejudiced,®® 
at least, according to some authorities, where the 
premature payment is one on which the obligee is 


27. TJ.S.—^Hochevar v. Marylaud 
Casualty Co., C.C.A.Ohio, 114 F.2d 
948—^Marylaaad Casualty Co. v. 
Portlaud Const. Co., C.C.A.Vt., 71 
F.2d 668. 

Pa.—Pennsylvania Supply Co. v. Na¬ 
tional Casualty Oo., 31 A.2d 453, 
152 Pa.Super. 217—^National Cas. 
Co. V. Ferry, Com.Pl., 66 Dauph. 
Co. 369. 

28. Mich.—People v. BanUagel, 114 
N.W. 669, 161 Mich. 40. 

29. N.M.—Morgan v. Salmon, 135 P. 
663, 18 N.M. 72, L..R,A.1916B, 407. 

30. Wash.—Jajnes Black Masonry & 
Contracting Co. v. Nat. Surety Co., 
112 P. 617, 61 Wash. 471. 

31. U.S.—^Hochevar v. Maryland 

Casualty Co., C.C.A.Ohlo, 114 P.2d 
948. 

gan.—^Toung Men's Chrlstlan Ass*n 
of Salina v. Kitter, 140 P. 892, 92 
Kan. 467, L.It.A.1916C, 177—^Toung 
Men^s Christian Ass^n of Salina, 
Kan. v. United States Fldelity & 
Guaranty Co., 133 P. 894, 90 Kan. 
332. 

Minn.—^Fitger Brewing Co. v. Ameri¬ 
can Bonding Co. of Baltimore, 149 
N.W. 539, 127 Minn. 330—City of 
Fergus B^ls v. Illinois Surety Co., 
128 N.W. 820, 112 Minn. 462. 

Mo.—State ex rei. Union Indemnlty 
Co. vJ Shain, 66 S.W.2d 102, 334 
Mo. 158—Southern Keal Fstate 


Financial Co. v. Bankers' Surety 
Co., 184 S-W. 1030. ’ 

N.C.—Crouse v. Stanley, 164 S.H. 40, 
199 N.C. 186. 

Okl.—^National Surety Co. v. Haley, 
159 P. 292. 68 Okl. 263. 

Utah.—Corporation of President of 
Church of Jesus Chrlst of Latter- 
Bay Saints v. Hartford Accident & 
Indemnity Co., 95 P.2d 736, 98 
Utah 297. 

Wash.—Monro v. National Surety 
Co., 92 P. 280, 47 Wash. 488. 

Wis.—^Joint School Dist. No. 4 of 
Town and City of Platteville v. 
Bailey-Marsh Co., 194 N.W. 171, 
181 Wis. 202. 

32. Tex.—^Park Presbyterian Church 
of Italy V. William Cameron & Co., 
Com.App., 58 S.W.2d 63. 

33. Utah.—Corporation of President 
of Church of Jesus Chrlst of Lat- 
ter-Day Saints v. Hartford Acci¬ 
dent & Indemnlty Co., 95 P.2d 736, 
98 Utah 297. 

Reason for mle 

The purpose of such a provision is 
to avoid the severlty of the com- 
mon-law rule that an alteration fully 
releases the surety regairdless of In¬ 
jury or pre judice; it is a recognition 
of the trend of modem declsions to 
the effect that a departure from the 
terms of the contract releases a com- 
pensated surety only where and to 
the extent that the surety is injured. 


—Corporation of President of Church 
of Jesus Chrlst of Latter-Day Saints 
V. Bjartford Accident & Indemnlty 
Co., supra. 

34. Conn.—Chester v. Leonard, 87 
A. 397, 68 Conn. 495. 

50 C.J. p 165 note 69. 

Siirety’8 knowledge of psyment 
A premature payment will not dis¬ 
charge the surety where it is made 
with his knowledge and acquies- 
cence, or by his reauest.—^Federal 
Surety Co. v. Whlte, 295 P. 281, 88 
Colo. 238. 

35. Cal.—Pacific Coast Bnglneering 
Co. V. Detroit Fldelity & Surety 
Co., 5 P.2d 888, 214 Cal. 384. 

36. N.J.—G-uttenberg v. Vassel, 66 
A. 994, 74 N.J.L.aw 663. 

37. lowa.—Van Buren County v. 
American Surety Co., 116 N.W. 24, 
137 lowa 490, 126 Am.S.B. 290. 

60 C.J. p 166 note 71. 

38. Ala.—^Maryland Casualty Oo. v. 
Cunningham, 173 So. 506, 234 Ala. 
80. 

Tex.—^Maryland Casualty Co. v- R- 
dellty & Casualty . Co., CivApp., 
147 S.W.2d 1097, error disml^ed, 
judgment correct. 

50 C.J. p 166 note 72. 

39. U.S.—^Pickens County v. Nation¬ 
al Surety Co., aC.A.S.C., 13 P.'2d 
768. 

50 C.J. P 166 note 73. 
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oot relying for a recovery.^O or where provisions 
as to the time of payment intended solely for the 
benefit of the .obligee are waived by him*! The 
general rule discharging a surety for tmauthorized 
pajments does not apply to payments not covered 
by the contract,*2 or to payments made in discharg- 
ittg the particular obligations which the surety’s 
bond is expressly made to cover,<s or for which the 
snrety would otherwise be held liable.*^ 

g j 35 _ -Advances or Loans 

A mere advancement or loan Is not a paymfent which, 
jf made contrary to the terms of the contract, wlll affect 
the surety^s IlabUlty. 

A mere advancement or loan is not a paj^ment 
which, if made contrary to the contract, will af¬ 
fect the surety*s liability,^® even thoug-h it is stipu- 
lated that the loan shall be repaid out of the next 
payment under the contracti® Whether a transac- 
tion is a payment or loan depends on the circum- 
stances as revealing the intent of the parties.47 

In the case of a building and construction con¬ 
tract the same rule applies, namely, that a mere 
advancement or loan from the owner to the build- 
er is not a so that, if unauthorized, it 

will discharge the surety.-^® So, the surety is not 


discharged where money transferred by the own¬ 
er to the builder is merely a loan independent of 
the contract price and is not paid on the amount 
due the contractor for his work;^® and on the 
other hand, the surety cannot be held liable for 
the amount of such loan if it is not repaid by the 
builder.so Where a contract provides for advances 
by a loan company to a contractor for the purposes 
of erecting a building, the surety on a bond guar- 
anteeing completion of the building is not released 
from liability to the obligee, the loan company, on 
the ground that the company made advances pre- 
maturely, where in fact the advances complained 
of were not made earlier than authorized by the 
contract moreover, even though some advances 
under such a contract were premature the surety 
is not released in the absence of prejudioe.®^ 

§ 136. -Waiver or Estoppel 

A departure from the teriVis of the contract respect- 
ing payment will not discharge a surety who has waived 
such terms or his rights thereunder. 

A‘surety is not discharged by a departure from 
the provisions of the contract or bond respecting 
payment, where he has waived such provisions or 
his rights thereunder.®® 


B. PERFORMANCE OF PRINCIPAL CONTRACT 


A surety can defend successfully by showing that 
the obligations for which he was boUjDd Imve been 
performed,®^ apd, where,, he,. h§-s undertaken to 


40. Cal.—Pacific Coast Engirieeriny 
Co. V. Detroit Fidelity & Surety 
Cbw, 6 P.2d 888. 214 Cal. 384—Maz- 
zera v. Hamsey. 238 P. 101, 72 Cal. 
App. 601. 

4L Ala.—^Maryland Fidelity, etc., 
Oo. V. Robertson, 34 So. 933„ 136 
Ala. 379. 

$0 aJ. p 166 note 74. 

42. Tex.—Tarkington Prairie Ltodgre 
A. F. & A. M. No. 498 v. George 
W. Smyth Lumber Co., Civ.App., 
214 S.W. 688. 

43. Ky.—TJ. S. Fidelity, etc., Co. v. 
Columbus Baptist Churcbl Trus- 
tees, 102 S.W. 326, 31 Ky.L.. 620. 

50 <U. p 166 note 76. 

44. Pa.—^Franklin Borough M. E. 
Church V, Eguitable Surety Cd., 
112 A. 551, 269 Pa. 411. 

4& Colo.—Corpus Jlizls guoted in 
Federal Surety Co. v. White, 295 
P. 281, 289. 88 Colo. 288. 

60 C.J. p 166 note 78. 

46. Colo.-T-Coirpiis «Tiirls guoted is 
Federal Surety Co. v. White, 296 
P. 281. 289, 88 Colo. 238. 

50 C.J. p 166 note 79, 


U.S.—Fidelity, etc., Co. v. Ag- 
new, N.J., 152 F. 965, 82 C.C.A. 
103. 

48. Ohio.—Southern Surety Co. v. 
Masonic Temple Co. of Washing¬ 
ton Courthouse, 4 Ohio App. 477. 

9 C.J. p 862 note 69—50 C-J. p 166 
note 78. 

AdvaiLoes r^gLuested liy soxety^s 
agent 

If any violation of a subcontrac- 
tors* surety bond was involved in 
contractor'» loans or advances to 
flnance project, it did not release 
surety wliere such advances were 
reguested by surety's general agent. 
—^Federal Surety Co. v. White, 296 
P. 281, 88 Colo. 238. 

49. La.—^Meyer v. Bichow, 63 So. 
487, 133 La. 975. 

50. Hass.—^Museum of Fine Arts 
V. American Bonding Co., 97 N.E. 

. 633, 211 Mass..l24. 

51. U.S.—^Prudence Co. v. Fidelity & 
Beposit Co. of Maryland, D.C.N.T., 
2 ip^.Supp. 464. 

52. U.S.—^Prudence Co. v. Fidelity 
& Deposlt Co. of Maryland, su¬ 
pra. 


53. Cal.—^Municipal Bond Co. v. 
Balboa Const. Co., 34 P.2d 1032, 
140 Cal.App. 67. 

Waah.—^P a r s o n s v. Washington 
Const. & Bldg. Co., 125 P. 954, 69 
Wash. 595. 

50 C.J. p 165 note 64. 

Facta held not to oonatitiite waiver 
Where construction contract and 
contractores bond regulred contrac¬ 
tor to attach paid bilis and affida- 
vits that materials and work had 
been fully paid for to drafts drawn 
by contractor agalnst obligee on 
bank, and provlded that provisions 
of bond could not be altered without 
written consent of surety, and 
drafts drawn by contractor against 
owner on bank, without attachlng 
thereto such paid bilis and afiida- 
vits, were paid, correspondence be- 
tween surety and obligee, wherein 
surety reserved all rights and de¬ 
fenses, was not a “waiver" of sure- 
ty's right to inslst on owner*s com- 
pllance with contract.—Mauney v. 
Hartford Accident & Indemnity Co., 
23 ^.E.2d 490, 68 GaA.pp. 515. 

54. N.T.—^Barnes v. Cushlng, 59 N. 
Y.S. 345, 43 App.Div. 158, reversed 


§ 137. In General 

A surety can defend successfully by showing that 
the obligations for which he was bound have been per- 
formed. 

47. 
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guarantee or perform one of two or more acts in 
the alternative, the performance of any one will 
discharge him.55 xhe performance of his contract 
by the principal in an unlawful manner will not dis¬ 
charge a suretySfi nnless the obligee knew of, and 
acquiesced in, snch unlawful performance.57 Ac- 
ceptance of defective work performed by a con¬ 
tractor will not relieve his sureties, unless the ob¬ 
ligee has knowledge of the defects therein,58 or 
there has been unreasonable delay in their discov- 
ery.5® 

Performance by a stranger will not be compliance 
with the contracL®0 

§ 138. Building Contract 

When a building and construction contract has been 
fully performed, there can be no liability on a surety 
bond given to secure its faithfUl performance. 

When a building and construction contract has 
been fully performed, there can be no liability on 
a surety bond given to secure its faithful perfonn- 
ance.®i The sufficiency of performance of a con¬ 
tract is discussed in Contracts §§ 49-4—SIS, and the 
scope and extent of liability of a surety of a build¬ 
ing contract are considered supra §§ 90-115. 

§ 139. Payment of Debt Secured 

a. In general 

b, Suf&ciency and medium of payment 
a. In Qeneial 

Payment and dtscharge of the principal debt,- no 
matter by whom made, discharge the surety. 

Payment and discharge of the principal debt, no 
matter 1^ whom made, discharge the surety,®^ 


However, in order to discharge the surety, payment 
of the principal debt or obligation must be valid 
and binding,®® and, if the creditor is for any rca- 
son forced to refund the payment, the liability of 
the surety is restored.®^ Thus, a surety is not, as a 
general rule, released by pa 3 ment which is illegal 
because it is a preference in violation of the Bank- 
ruptey Act, and which the creditor is obliged to 
refund.®® It has been held that, if the creditor is 
aware of the illegal preference at the time he re- 
ceives payment, the surety is discharged,®® although 
there is some authority to the contrary.®^ 

b. Sufficiency and Medium of Payment 

(1) In general 

(2) Pa 3 ment in commerciai paper 
(1) In General 

It is not requisite that payment In order to dis¬ 
charge a surety shouid be in cash; any arrangement, 
in goQd faith, between the principal and obligee whereby 
the obligation fs considered paid, Is sufficient. 

Under the general rules relating to payment, as 
discussed in Payment §§ 3-^7, it is not requisite that 
payment, in order to discharge a surety, shouid be 
in cash; any arrangement, in good faith, between 
the Principal and the obligee, whereby the obliga¬ 
tion is considered paid, is sufficient.®® Payment is 
sufficient where it is made to an unauthorized agent, 
if it is ratified by the creditor.®® The surety is not 
required to pay at a particular place unless his 
contract so requires,'^® although the principal may 
have so hotinci himself by a separata contract.7i 

Payjncnt in property, Payment made by the 
principal in property, personal'^2 or real,^® will 
discharge the surety if accepted in extinguishment 


on Dther sn^ubds 61 N.S. 002, 168 
N.^X. 642. 

50 C.J‘. p 101 note 6- 

BreacftL of contract or condition by 
Principal as aiEeetins surety^s Ua- 
bility see supra S 05. 

55. U.S.—Dumont v. V, S., N.T., 98 

U.S. 142, 25 L.Ed. 65. 

Oa.—English v. State Bank, 76 Ga. 
637. 

50 C.J. p 101 note 7. 

5& T7.S.—^Lincoln Connty v. Coast 
Bridge Co., l>.C.Mont., 231 468. 

aiSnned 238 F. 705, 151 C.C.A. 555. 

57. HJ.S.—^Lincoln County v. Coast 
Bridge Co., supra. 

58. N-J.—^Newark v. New Jersey 
Asphalt Co., 53 A. 294, 68 N.J.Law 
458. 

W.Va.—^Leonard ▼. Jackson County 
CL, 26 W.Va. 45. 

59. Ho.—St. Liouis Bd. of Educa- 

tion T. National Surety Co., 82 
S.W. 70, 183 2£o. 166. i 


ea U.S.— TJ. s. V. South Branch 
DIstilling Oo., C.C.I11., 27 F.Cas.No. 
16,359, 8 Biss. 163. 

50 C.J. p 101 note 12. 

61. Cal.—Qoatxnan v. Pacific Ready- 
Cut Homes. 297 P. 68, 112 Oal.App. 
397. 

Kan.—^Road Supply & Metal Co. v. 
Becthelheimer, 240 P. 847, 119 Kan. 
560. 

62. W.Va.—Corpus Jtixls clted in 
Hughes V. McElwee, 186 S.B. 688, 
689, 117 W.Va 410. 

50 C.J. p 101 note 14. 

63. 111.—^Baxter v. Oontinentail Illi¬ 
nois Nat. Bank & Trust Co. of 
Chicago,, 26 N.£12d 179, 304 HI. 
App. 117. 

64- 111.—^Baxter v. Continental Bli- 

nois Nat. Bank & Trust Co, of Chi¬ 
cago, supra. 

65. U.S.—Swarts v. St. Louis Pourth 
Nat. Bank, Mo., 117 P. 1, 54 C,CJL 
387. 

50 C.J. p 101 note 15. | 


66. Ky.—Northern Bank . ▼. Cooke, 
, 13 Bush 340. 

67. Ga.—Higdon v: Bell, 102 S.E. 
546. 25 Ga.App. 54. 

68. Mich.—Coots v. Parnsworth, 28 
N.W. 634, 61 Mich. 497. 

50 C.J. p 103 note 39. 

69. 111.—People V. Prost, 46 Ill.App. 
.197. 

50 C.J. p 103 note 42. 

7a Tex.—Chamberlain v. Fox, Clv. 
App., 54 S.W. 297. 

71. Tex.—Chamberlain v. Pox, su¬ 
pra. 

72- U.S.—U. S. V. Cushman, C.C.N. 
H., 25 P.Cas.No.14,908, 2 Sumn. 
426. 

60 C.J. p 103 note, 48. 

73. N.T.—^Loomer v. Wheelwright, 
3 Bandf.Ch. 135. 

Va.—^Danlel v. Wharton, 19 S.E. 170» 
90 Va. 584. 
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of the debt. Where the principal and obligee in 
good faith have placed a value 'on the property, 
such value will govem.*^^ Where, however, the ob¬ 
ligee is not authorized to receive anything but mon- 
ey, payment in property will not discharge the sure- 
ty;75 and, if property received in settlement is 
taken from the creditor owjng to the superior rights 
of third persons, the sureties are not releasedJ® ^ 

Condiiional payment. A conditional payment 
does not discharge the surety on the original indebt- 
edness.'^^ 

Seizure or levy. A seizure or levy on property of 
the Principal, sufficient to pay the debt, is a satis- 
faction of it, and a surety is released.78 However 
a sale, under executioh, of property which was 
supposed by the creditor to belong to the principal, 
but which does not, will not discharge a surety 
who has not been misled to his prejudice.'^^ An at- 
tachment against the property of the principal will 
not discharge a surety until applied in payment.^o 

(2) Payment iii Commercial Paper 

Where a note, bond, or draft Is acoepted as payment, 
the surety is discharged. 

In accordance with the general rules as to pay¬ 
ment by bili or note, as discussed in Payment § 23, 
in the absence’ of agreement, a note given for the 

'i , 

74. Elan.—^Unlon Sto ve, etc.,. Work:^ 

V. Breidenstein, 31 P. 703, 50 Elan. 

53. ' 

50 CJ. P 103 note 50. 

75. Ky,—-Martih v. U. S., 

Ifon. 437. 

50 aJ. p 103 note 51. 

7e. 111.—Benneson v. Savagre, 22 N. 

EL 838, 130 111. 352. 

77. Pa,—In re De Boy^s Bstate,. 157 
A. 800, 305 Pa..641. 

78. TJ.S.—XJ. 

a.CL 291, 111 U.S. 42, 28 LJBld. 

346. ., 

50 C.J. p 103 note 45. 

Kortffagfa foredosiire 

(1) Surety on i)dnd ’ securingr 
buildlng of houses on lots trust 
deeded to obligee was held dis¬ 
charged. where, after def ault in 
buliding and on trust deed, obligee 
purchased lots at foreclosure scUe 
for full trust deed indebtedness, not- 
withstanding value of premlses did 
not equal Indebtedness.—John p. 

Mills Organizatlon' v. Unger, 9 P.2d 
833, 215 Cal. 308, 82 A.L..B. 758. ‘' 

(2) LlabiUty of Junior lienholder^s 
«urety on bond given holder of in- 
termediate mortgage, conditloned on 
payment of real estate taxes before 
specifled date, was held not extin- 
guished by foreclosure sale under 


debt by the principal^i or by the suretyS2 does not 
constitute payment of such debt. Where, however, 
the note is accepted as payment, the surety is dis¬ 
charged,^3 and, if the obligee accepts a note of 
the Principal in pajnment of a loss, a surety is dis¬ 
charged, although the obligee was ignorant of his 
right to proceed against the surety.®^ A surety 
will be discharged if the creditor or obligee accepts 
a bo-nd^s or a drafts® as payment; but it is other- 
wise if the draft is not considered payment unless 
it in turn is paid.®^ However, a nonnegotiable 
draft or note of the principal^® or an unenforceable 
note®^ is not pa 3 mient discharging the surety. 

Payment by the note of a third person will dis¬ 
charge a surety but not if the obligee is induced 
by fraud to take bne which is worthless, and he re- 
pudiates the transaction,®! or the note is a 'forg- 
ery.92 

Check. Where the creditor takes a check of the 
principal, which would have been paid if presentcd 
promptly, but which is retained by the creditpr until 
there are not sufficient funds in the bank to meet 
it, a surety for the debt for which the check was 
given is discharged;®3 ^ut by taking a worthless 
check the creditor does not release a surety if the 
latter is notified of its dishonor in time to protect 
himself.®^ A check subsequently paid cqnstitutes 
paymeiit discharging the surety.®® 

N.T,—^A’bany City F. Ius. Co. 
V. Bevendorf, 43 Barb. 444. 

50 C.J. p 104'nota SO. ' 

87. Ky.—{Ford v. Stewart, 4 BMon 

I' 326. * ' . * ' . ^ 

j 60 C.X p 104 nota 60. 

Trade aoceptance 

N.C.—Standard Electric Time Co. -v 
Fidelity & Deposlt Co, bf Mary* 
land, 132 S.B. 808, 191 N.C. 663. 

88. Ind.—^liindeman v^ Bosenfleld 

, 67 lud. 246, 33 Ain.B. 79. 

Wis.—Brlll V. Holle, 11 N.W. 42 

53 Vyis. 637. 

89. 111.—Keliey v. Post, 37* lil.App 
396. 

50 C.J. p 104 note 65. 
sa* W.Va.—Bryden v. Stephens, 1 
W^.Va. 1. 

60 C-J. P 104 note 66. 

91- N.T.—^Dopglass v. Ferris, 33 b 
E. 1041, 138 N.T. ,192, 34 Am.S.I 
435. 

60 C.J. p 104 note 67. 

92. Ky.—Offutt V. Bank of Kentu< 
ky, 1 Bush 166. 

93. Pa.—Fegley v. McDonald, 8 
Pa. 1?8. 

94. Mo.—^Hogan v. Kaiser, 83 
1128, 113 Mo.App. 711. , 

95. Ark.—Wiison v. Mlssissip] 
County, 206 SiW. 741, 137 Ar 

* 615. 


4 T.B. 


S. V. Sutton, N.C., 4 


senior mortgage at which. obligee, 
purchased premlses subject to un- 
pald' taxes or' by, obllgee*s subse- 
Quent redemption of real estate from 
tax title, wh^e proceeds of fore¬ 
closure sale were Insufflcient for 
payment of obligee*s intermediate 
mortgage by more than amount of 
tax.—Leshefsky v. American Em-, 
ployers’ Ins. Co.,, 199 N.E. 395, 293 
Mass. 164, 103 A.L.]^ 1388. 

79. lowa—Chambers v. Cochran, 18 
lowa 169, 

sa N.H.—^Amoskeag Bank v. Bob- 
inson, 44 N.H. 603. 

81. Pa—Corpus guris clted in. In' 
re Boy*s Estate, 157 A. 800, 801, 
305 Pa 541--^orpus Juris clted iu 
Easton School Dist. v. 'Continental 
Casualty Co., 156 A. 98, 94, 304 Pa 
67. 

50 aj. p 103 note 54. 

82. N.T.—^American ISurety Co. ' v. 
Crow. 49 N.T.S.,946, 22 Misc. 673. 

50 C.J. p 103 note 55.. 

83. Ind.—Prlce v. Barnes, 31 N.B. 
809, 7 Ind.App. 1. 

50 C.J. p 103 note 56. 

8^ T7.S.—Bowers v. Cobb, C.CX. 
Mass., 31 F. 678. , 

85. N.T.—^La Farge v. Herter, 11 
Barb. .169, afflrmed 9 N.T, 241. 

60 C.J. p 104 note 68. ' 
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§ 140. —• Pa 3 anent by Principal in Gener¬ 
al 

Payment of the debt by the principal tilscharges the 
surety. 

Payment of the debt by the principal discharges 
the surety,96 and the indebtedness cannot be kept 
alive against the latter.9'^ The nile applies, even 
though payment was made with money borrowed by 
the principal for the purpose of paying the debt 
and under an understanding with the lender that the 
debt should be kept alive against the surety.® 6 In 
accordance with the rule that a mere deposit of 
money in a bank on which a negotiable instrument 
is drawn or at which it is payable does not consti¬ 
tute payment if the instrument has not been pre- 
sented or left at such bank for colleption, as dis- 
cussed in Bilis and Notes § 442 c (2), the mere de¬ 
posit of money sufficient to pay a negotiable in¬ 
strument, which was not presented for payment, 
by the maker in the ‘bank at which the instrument 
was payable is not a payment which relieves the 
surety of liability.®® 

§ 141. -Pajment by Surety in General 

Payment by the surety Is a complete defense to an 
actEon for the debt brought against him by the creditor 
or obUgee. ^ 

Payment by the ^rety is a complete defense to 
an action for the cfebt brought against him by the 
creditor or obligee.^ Hovrever, payment by a 
cosurety of his iiroportionate share does not re- 
lease him as to tbe remainder.® 


Supplcmenial sureiy. Since a surety occupies 
the relationship of principal to a supplemental sure¬ 
ty, as discussed infra § 386, payment by the surety 
will discharge the supplemental surety.® The liabil- 
ity of the supplemental surety cannot be continued 
by the surety’s taking an assignment of the debt.** 

Payment to one of several creditors is a dis¬ 
charge of the surety as to ali.® 

I 142. -Payment by Third Person 

Payment of the principal obligatlon by a third per¬ 
son will release the surety from llability. 

Payment of the principal obligation by a third 
person wili release the surety from liability.6 How- 
ever, a third personas purchase of the debt, as dis- 
tinguished from a payment, will not discharge the 
surety,7 but in order to operate as a purchase, it is 
necessary that. the creditor receive the money with 
knowledge that it is not payment® Where the ob- 
ject is purchase and not payment, the person fur- 
nishing the money can allow the principal to act for 
him in procuring an assignment® 

§ 143. -Partial Payment 

PartiaI payment does not discharge the surety com- 
pletely, but it is a discharge of his llability to the extent 
of the payment ma-de. 

Partial payment does not discharge the surety 
completely.l® It is, however, a discharge of his lia- 
bility to the extent of the payment made,ll as where 
the; surety is discharged pro tanto by payment from 


96L U.S.—^Meefcer v. Halsey, C.CLAl. 
N.T.. 87 P.2d 29S—Baltlmore Tnist 
Co. V. Metropolitan Casualty Ins. 
Co. of New Yorlc* D.CLMd., 3 P. 
. Supp. 404, afflrmed, C.C.A., 68 F.2d 
121 . 

111.—^Baxter v. Continental Illinois 
Nat. Bank & Trust Co. of Chicago, 
26 N.E.2d 179, 304 IlZ.App. 117. 

N.G.—^Raleigrh Banking & Trust Co. 

V, Tork, 165 S.E. 263, 199 N.C. 624. 
Pa.—In re Brock, 166 A. 778, 312 
Pa. 7—Allen Puel Co. v. Rice CoaI 
Co., Com.Pl., 43 Liack.Jur. 231. 

50 C.J. p 101 note 19—8 C.J. p 688 
note 75. 

Facrxnfint not slioviL 
Ark.—^Bowie v. Temple Cotton Oil 
OCK, 201 S.W,2d 82, 211 Ark. 635. 

97. Wash.—Seattle First Nat. Bank 
V. Harrls, 34 P. 466, 7 Wash. 139. 
50 C.J. p 102 note 20. 

Sepayanent to principal 

Surety is released if creditor, hav- 
ing accepted payment, lends or re- 
pays money to Principal. —U, S. Pi- 
delity Guaranty Co. v. Allied 
Products Co, 187 NJBl 83, 45 Ohio 
App. 27f^ 


98. N.H.—^Eastman v. Plumer, 32 
N.H. 238. 

Ter.—Stroud v. Miller, Civ.App., 204 
S.W. 1176. 

50 C.J. p 102 note 21. 

99- N.C.—^Dry V. Re 3 molds, 172 S.B. 
351. 206 N.C. 571. 

1 - Cal.—^Memer Lumber Co. v. 
Brown, 21 P.2d 590, 218 Cal. 136— 
Johnson v. Mortgage Guarantee 
Co., 4 P.2d 208, 117 Cal.App. 416. 
XII.—Runyan v. Moon, 267 Ili App. 
312. 

Va-—Grizzle v. Fletcher, 106 S.E. 

457, 127 Va. 663, 

50 aj. p 102 note 22. 

Hxtlngui shment by confnsion 

Payment of note by surety liable 
thereon as principal operated to er- 
tinguish debt by confusion as to co¬ 
surety.—^Bazer v. brimmett, 186 So. 
54, 16 La-App. 613. 

2 . Pa.—^Martin v. Prantz, 18 A. 20, 
127 Pa. 389, 14 Am.S.R. 859. 

50 C.J. p 102 note 23. 

3. U.S.—^American Surety Co. v. 
Ballman, Mo., 115 P. 292, 53 C.C.A. 
152, certiorari denied 23 S.Ct. 846, 
187 U.S, 646, 47 L,.Ed. 347, 

50 C.J. p 102 note 25. 


4. N.T.—Wronkow v. Oakley, 31 N. 
B. 621, 133 N.T. 605, 28 Am.S.R. 
661, 16 Ii.R.A. 209. 

5- Colo.—McPhee v. U. S., 174 P. 

808, 64 Colo. 421. 

60 C.J. p 102 note 27. 

6 . W.Va.—^Hughes v. McElwee, 185 

S.E. 688, 117 W.Va. 410. 

50 CJ. p 102 note 28. 

7- Colo.—Chappell v. McGECeoug^, 40 
P. 769, 21 Colo. 275. 

50 C.J. p 102 note 29. 

8 . Ga.—Cason v. Heatli, 12 SJE. 678, 
86 Ga. 438. 

60 C.J. p 102 note 30. 

Distinction between payment and 
purchase of debt generally see 
Payment S 2. 

9. ni. —Du Bois V. Stoner, 11 111. 
App. 403. 

la CaJ.—Jarvis v. IPrey, 189 P. 795, 
46 Cal-App. 704. 

50 G.J. p 102 note 82. 

11 - Ga.—Gartrell v. Johns^ 84 S.BL 
176, 16 GaA.pp, 671. 

Tenn.—^Dies v. Wilson County Bank, 
166 S.W. 248, 129 Tenn. 89, Ann, 
Cas.l915A 1090. 
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the Principal to the creditori2 or by payments of 
the proceeds from security received by the credi¬ 
tor.^® An erroneous pa 3 mient of less than the 
full amount has been held a complete discharge 
where the error was not that of the paying surety.i^ 

Partial paymeni of different debt will not dis¬ 
charge the surety even pro tanto.^^ 

g 144 , - Application of Payments 

a. Surety’s right to control 
•b. Application by court 
c. Effect of application 

a. Siirety’s Right to Control 

(1) In general 

(2) Where special equities exist 

(3) Effect of contract 

(1) In General 

In the absence of agreement or equities In favor of 
the surety, he cannot control the application of the pay- 


§§ 143-144 

ments to that portion of the Indebtedness of the Prin¬ 
cipal for which he Is surety. 

In the absence of agreement^® or equities in fa¬ 
vor of the surety,17 he cannot compel the applica¬ 
tion of payments to that portion of the indebted¬ 
ness of the Principal for which he is surety.i® 
Where the debtor designates the application of pay¬ 
ments, his designation is controlling with respect 
to the surety.i® Where the debtor does not des¬ 
ignate the application of payments, the creditor 
may apply them to any portion of the indebtedness, 
as discussed in Payment § 57, and the surety has no 
right to insist on application to the debt for which 
he is liable.®® It makes no difference that the 
surety was not aware of the existence of any other 
indebtedness of the principal than that for which 
the surety became liable.®! 

Running accounts. Where the indebtedness of 
the Principal is a running account, for some of the 
items of which a surety is liable, the creditor is 
not under obligation to apply payments to the oldest 
items.®2 
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12. La.—^Mortgrage Inv. Co. v. Na- 
tal, 139 ISO. 768, 174 La. 91. 

50 C.J. p 103 note 34. 

13 - Ark.—^McConnell ▼. Beattie, 84 
Arfc 113. 

S.a—Pield V. Pelot. 16 S.€Xaw 369. 

14. Pa.—^Lycoming* County v. Straub, 
33 Pa.Super. 441. 

15- Cal.—Hammond Lumber Co. v. 
Hichardson Bulldlngr & Engrlneer- 
inar Co., 285 P. 861, 209 Cal. 82, 
followed in 285 P. 855, 209 Cal. 
781. 

16- lowa—Caln v. Vogrt, 116 N.W. 
786, 138 lowa 631, 128 Ain.S.R. 216. 

50 CJ. p 104 note 70. 

17- Ky.—Henderson v. Phoenix Ins. 
Co., 26 S.W.2d 369, 233 Ky. 217. 

Okl.—Sipes V. John, 68 P.2d 864, 177 
Okl. 299. 

50 OJ. p 104 note 71. 

1& U.S.—^Hartford Accident & In- 
demnlty Co. v. City of Sulphur, 
C.CA.Okl., 123 F.2d 666, certio¬ 
rari denied 62 S.Ct. 633, 316 U.S. 
805, 86 LuEd. 1204, appl:^ng’ Okla- 
homa law. 

Ariz.—Valley Nat. Bank of Phoenix 
V. Shumway, 163 P.2d 676, 63 Ariz. 
490. 

Ark.—National Surety Co. v. South¬ 
ern Liumber & Supply Co., 24 S.W. 
2d 964, 181 Ark. 105. 

CaL—Griordano v. American Fidelity 
& Cas. Co., 217 P.2d 444. 

Colo.—Corpus Jnxls dted in Ohlo 
Casualty Ins. Co, v. Colorado Port- 
land Cernent Co., 61 P.2d 591, 593, 
97 Colo. 641. 

111.—Whitinar Hotel Bldg*. Corpora¬ 
tion V. Sun Indemnity Co. of New 
York. 279 IlLApp. 561. 


Miss.—J. R. Watkins Co. v. Guess, 
24 So.2d 341. 

Mont.—National Bank of Montana v. 

Bing^ham, 5 P.2d 554, 91 Mont. 62. 
Okl.—Sipes V. John, 68 P.2d 864, 177 
Okl. 299—Corpus Juris cited in 
Metropolitan Casualty Co. v. Unit¬ 
ed Brick & Tile Co., 29 P.2d 771, 
776, 167 Okl. 402. 

Or.—Seattle Dock Co. v. Pacific 
Surety Co., 167 P. 610, 86 Or. 86. 
Tenn.—^First Nat. Bank of Stuttgart, 
Ark. V. Bovay, 13 Tenn.App. 689. 

60 C.J. p 104 note 72, 

mdorsinsr nnd dellverinff to plaln- 
tifC, and his application of archi¬ 
tectas certificate to payment of note 
signed by plaintlfC as surety for con¬ 
tractor, could not be regarded. as 
breach by him of contract, with re¬ 
spect to .liability of contractor*s 
surety.—American Surety Co. of 
New York v. Noe, 63 e.W.2d 178, 246 
Ky. 42. 

Damages 

(1) The owner of a buildlng is 
not required to apply the contract 
price for the benefit of a surety of 
the contractor, but may withhold 
it for damages due him for delay 
in the erection of the bullding.— 
Getchell, eta, Lumber, etc., Co. v. 
Peterson, 100 N.W. 660, 124 lowa 
599, followed in Getchell, etc., Lum- 
ber, etc., Co. v. National Surety Co., 
100 N.W. 1123. 

(2) Damages for bullding con¬ 
tractores delay and defective work 
were held properly deducted from 
balance of price in owneres hands 
before discharging liens.—^Bowman 
V. Maryland Casualty Co.. 263 P. 826, 
88 Cal.App. 481. 


19. U.S.— Corpus Juris quoted in U. 
S. V. Mlttry Bros. Const. Co., D.C. 
Idalio, 4 P.Supp. 216, 220, affirmed 
in part, C.C.A., Mlttry Bros. Const. 
Co. V. U. S., 76 P.2d 79. 

Ariz.—Security Trust & Savlngs 
Bank r. June, 1 P.2d 970, 38 Ariz. 
613. 

50 C.J. p 106 note 74. 

20. U.S.— Corpus JiuMs quotAd in U. 
S. V. Mlttry Bros!. Const Co., D.C. 
Idaho, 4 F.Supp. 216, 220, afilrmed 
in part, C.C.A., Mlttry Bros. Const. 
Co. V. U. S., 76 F.2d 79. 

Ark.—National Surety Co. v. South¬ 
ern Lumber & Supply Co., 24 S.W. 
2d 964, 181 Ark. 106. 

111.—Whiting Hotel Bldg. Corpora¬ 
tion V. Sun Indemnity Co. of New 
York, 279 IlLApp. 651. 

Utah.—^Utah State Bullding Commis- 
sion, for Use and Benefit of Moun- 
taln States Supply Co. v. Great 
American Indemnity Co., 140 P.2d 
768, 106 Utah 11. 

60 C.J. p 105 note 76. 

Compensated surety 
A debt guaranteed by compensat¬ 
ed surety stands in same position 
as an ordinary secured debt with 
respect to creditores right to apply 
payments as he sees fit in absence 
of direction from debtor.—Whiting 
Hotel Bldg. Corporation v. Sun In- 
denmity Co. of New York, 279 IlL 
App. 661. 

21 . 111.—'^tna Acc., etc., Co. ▼. 
Alexander Lumber i Co., 216 ni. 
App. 556, 670, reversed on other 
grounds 129 N.£L 871, 296 m. 600. 

Pa.—Arbuckles v. Chadwlck, 28 A. 
346, 146 Pa. 393, 

22. Pa.—^Bricker Baking Co. v. 
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(2) Where Special Equities Exist 

The surety can controi the application of payments 
where clrcumstances exist giving him an equity superior 
to the usual rights of the debtor and creditor with re- 
spect to the application of payments. 

The surety can controi application of payments 
where ciroimstances exist giving him an equity su¬ 
perior to the usual legal rights of the debtor and 
creditor with respect to application of payments.23 
Thus, the surety can compel application of pay¬ 
ments to the portion of the indebtedness for which 
he is liable where the payment, to the knowledge of 
the creditor,24 is derived from a source from which 
it would be a fraud on the surety to pennit diver- 
sion of the funds to a different purpose.26 For ex- 
ample, the surety can controi application of pay¬ 
ments where the money is the surety’s and is paid 
to the Principal to pay to the creditor^® or where the 
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surety has s. lien on the property from which the 
funds for payment are derived.27 

Application of nioneys seatrcd, Ordinarily, it is 
held that the surety has an equity entitling him to 
have pa>Tnents applied to the secured debt where 
the specific moneys paid to the creditor are the very 
moneys for -vvhich the surety is bound,2S as where a 
surety has hecome responsible for the paynnent of 
money by the principal, and the latter receives mon¬ 
ey under hi s contract, which he pays over, and it 
is held that the creditor or obligee has no right to 
apply such payments in any other way than to the 
relief of the surety.23 This nile is generally quali- 
fied hy a limitation to the effect that the creditor 
must have knowledge of the source of the money,30 
and, -where the creditor is ignorant of the source 
of the money, he may apply the payment on an un- 
secured debtJl Other authorities deny the nile al- 


Sweixart, 14 Pa.Dist.&Co. 413, 42 
Lajic.LiJRev. 201. 

50 C.J, p 105 note 80. 

Patore pnrcluuses 

Creditor could not, as agrainst 
surety, retaixi payment made on 
open and runnlng* account to apply 
on future purchases.—Southern 
Surety Co. V- CorMt, 285 F. 940, 142 
Ofcl. 103. 

23. ir.J.—Grover v. Franklin Tp. 
Board of liduoation, 141 A. 81, 102 
N.J.Bq. 415, afflrmed 144 A. 918, 
104 K.J.Eq. 197. 

50 O.J. P 105 note 85. 

2 ^ La.—Grand Lodge B. K. A- v. 
Murphy Constr. Co., 92 Bo. 767, 
152 La. 123. 

25. La—Grand Lodge B. K. A. v. 
Murphy Constr. Co., supra 

26. Mass.—^Reed v. Boardman, 20 
Pick. 441. 

50 C.J. p 106 note 90. 

27. Ark.—Herwelcph v. Hali, 292 S. 
W. 97» 172 Ark. 1148. 

50 CJf. p 106 note 91. 

28. Ky.—Ck>zpiui Juris dted In. Na¬ 
tional Surety Corp. v. City of 
Bowling: Green, 95 S.W.2d 1080, 
1082. 265 Ky. 36. 

50 C.J. p 106 note 94. 

vrhagm there is no aihowing- as to 
souroe of money, surety could not 
rCQUire payments to be applied to 
secured debt—^Utah State Building- 
Conamission, for Use and Benefit of 
Idoumain States Sappiy Co. v. Great 
American Indemnity Co., 140 P.2d 
763, 105 Utah II—^Board of Bduca- 
tion V. Southern Surety Co., 287 P. 
332, 76 Utah 63. 

29l U.S.—P. f^Btmswerth & Co. 
V. EQectneal Supply Co., C.C1A. 
La., m F.2d 150, 130 AJUB. 192, 
rebearlns denled 113 FJSd 111, UQ 
A.L.R. 197, certiorari denied 61 S. 
Ct 139, 311 U,S. 700, 85 L.Ed. 454 


I —TJ. S., for Use and Benefit of 
Orane Co. v. Johnson, Smathera & 
Rollins, C.C.A.N.C.. 67 P.2d 121. 
Ala— Corpus Juris dted in U. S. Fi- 
dellty & Guaranty *Co. v. Butcher, 
137 So. 446. 447, 223 Ala. 606— 
Corpus Jnris eitea la. ISfaryland 
Casualty Co. v. Dupree, 136 So. 
811, 814, 223 Ala 420. 

Tex.—^.ffiJtna CasuaJty & Surety Co. 
V. Hawn Lumber Co., 97 S.W.2d 
460, 128 Tex. 296, rehearlngr denied 
and modifled on other grounds 98 
S.W.2d 167, 128 Tex. 296. 

Wash.—^Associated Indemnity Cor¬ 
poration V. Del Guzzo, SI f>.2d 516, 
196 Wash. 486—^Pidelit/ & De- 
posit Co. of Maryland v. Noxtli- 
western Nat Bank of Bellingrlxam, 
155 P. 743, 90 Wasla 179. 

50 C.J. p 106 note 95. 

30w U.S.—P. Pamsworth & Co. 
V. Electrlcal Supply Co., C.CA.Ia, 
112 P.2d 160. 130 A.L.E. 192, re- 
' hearine: denied 113 F.Sd 111, 130 

A.LJEt 197, certiorari denied 61 S. 
Ct 130, 311 U.S. 700. 85 L-Ed. 464 
—^U. S., for 'Use and Benefit of 
Crane v. Johnson, Smathers & 
Rollins, C.C.A,N.C., 67 P.2d \21. 
Tex.—^Aetna Casualty & Surety Co. 
V. Hawn Lumber Co., 97 S.W.2d 
460, 128 Tex, 296, r^hearingr denied 
and modifled on other srounds 98 
S.W.2d 167, 128 Tex. 296. 

50 O.J. p 106 note 96. 

Buty to apply 

There is no trust attaching- to 
monthly payments made to con¬ 
tractor which prevents his using 
them generally as his own. hnt, 
when he pays them over to naaterlal- 
man who knows their source, thiere 
is a duty to apply money for pray- 
ment of those materiala ^urnished 
the job rather than to some other 
debt—^R. P. Famswoi4:h & Co, 7 . 
Blectrical Supply Co., C-C-ALa. 112 
P.2d 160. ISO A.L.B. 192. rehearlng 


denied 113 P.2d 111, 130 A.L.R. 197, 
certiorari denied 61 S.Ct 139, 311 
U.S. 700. 85 L.Ed. 454. 

Advanoes or loans 

(1) Materialman, although he 
knew money received from subcon- 
tractor to meet pay rolls and evi- 
denced by notes and repaid with In- 
terest was borrowed from general 
contractor who knew It was to be 
paid to materialman, was not ob- 
ligated to apply such money to dis- 
charge pro tanto contractores llabil- 
Ity for labor and materlal under 
statutory payment bond and subcon- 
tractor’s authorization to set aslde 
funds to guarantee payment to ma¬ 
terialman, ,8ince transactions be- 
tween materialman and subcontrac- 
tor were “loans*’ and not **payments.” 
—U. S., to Use of Par-Lock Appliers 
of New Jersey v. J. A. J. Const Co., 
C.C.A.Pa., 187 P.2d 584. 

(2) Bank which, after advancing 

money for materlal bili under agree- 
ment for reimbursement, applied in- 
stallment of contract price on bili, 
with surety*s knowledge, was held 
not chargeable with diverting con¬ 
tract funds.—^Third Naif. v. 

Detroit Fidelity & Surety Co., aCA. 
Fla., 65 P.2d 648, certiorari denied 
Detroit Pidelity & Surety Co. v. 
Third Nat. Bank, 54 B.Ct. 88, 290 
U.S. 667, 78 L.Ed. 677.. 

(3) Fact that huildii^ loan com- 
pany, as obligee in contractor*s 
bond, applle4 to payment of debt 
deposit made by contractor in re- 
turn for advance w^ held no de¬ 
fense to surety, where bond per- 
mitted appUoation of advances to 
interesty' sinoe no guestion of appli¬ 
cation of payment is involved.— 
Prudence Co. v. Fidelity & Deposit 
Co. of Maryland, D.C.N.T., 2 F.Supp. 
454. 

3L Ala.—U. S. Pidelity & Guaranty 
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together by hol<iing', without regard to the credi¬ 
to* knowledge, that he may apply the payment 
to an unsecured debt,*® or that, even though it af- 
firmatively appears that the creditor kiiew the 
source, he may nevertheless apply payments under 
the secured contract to an unsecured debtSS 

(3) Effect of Contract 

A contract between the creditor and the surety will 
control the respective rights of the parties as to the 
appHcatlon of payments, but wlll not deprive the debtor 
of his primary right to control appllcatlon or affect pay¬ 
ments not wlthin the contemplation of the contract. 

A contract between the creditor and the surety 
will control the respective rights of the parties as 
to application of payments,34 but will not deprive 
the debtor of his primary right to control applica¬ 
tiones or affect payments not within the contempla¬ 
tion of the contract.36 Where the creditor has 
made an agreement with the surety to apply certain 
future payments by the prindpal to the indebtedness 
for which the surety is liable, the creditor has no 
right to make any other ‘application, even with the 
consent of the principal.®'^ It has been held that a 
contract between the debtor and creditor for ap¬ 
plication of pa 3 niients to the secured debt cannot be 
changed to the detriment of the surety.38 


An ordl agreement as to application of pa 3 ntnents 
cannot be shown where it would differ from a writ- 
ten agreement thereon.®® 

b. Applicatloii by Oourt 

Where neither the debtor nor the creditor exercises 
his right to control the application of payment, in some 
Juristllctions the court will impute payment to a debt 
for which the surety Is bound so as to discharge the 
surety, but in other Jurisdictions the court ia not re- 
quired, in the absence of superior equities, to apply the 
payment so as to exonerate the surety. 

Where neither the debtor nor the creditor exer¬ 
cises his right to control application of pa 3 unent, in 
some jurisdictions the court will impute payment 
to a debt for which the surety is bound so as to 
discharge the surety,40 but in other jurisdictions, 
the court is not required, in the absence of superior 
equities, to apply the payment so as to exonerate 
the surety.4i. The equities of the surety are, how- 
ever, a proper matter for consideration by the 
court.4 2 The court will apply the payment as equi- 
ty seems to require, usually to the oldest item,43 
unless the conduct of the parties indicates that pay¬ 
ments by the principal were to be credited to later 
items,44 as where application of the rule would 
resuit in holding a surety for a loss during a time 
when he was not liable for defalcations.46 


Co. V. Butcher, 137 So. 446, 223 
Ala. 606. 

UtalL—^Utah State Buildingr Com- 
mission, for Use and Benefit of 
Mountcan States Supply Co, v. 
Creat American Indemnlty Co., 
140 P.2d 763, 106 Utah 11. 

Wash.—S. Fldelity & Guaranty 
Oo. V. Feenaughty Machinery Co., 
85 P.2d 1085, 197 Waslx. 569. 

SO CJ. p 106 note 96. 

3ro dnty of Inqiiixy 
PELct that materialman Is secured 
by bond for material furnished to 
pextlcular job does not require him 
to Inquire source of money received 
•on general account from contractor. 
—^U. S. Pidelity & Guaranty Co. v. 
Butcher, 137 So. 446, 223 Ala. 606. 

^ Mich.—^People v. Powers, 66 N. 
W. 216, 108 Mich. 339. 

% U.S.—First Camden Nat. Bank 
& Trust Co. V. ABltna Casualty Sa 
Surety Co., C.C.A.N.J., 132 F.2d 
114, certiorari denied .^tna Casu¬ 
alty & Surety Co. v. First Camden 
Nat Bank & Trust Co., 63 S.Ct 
1157, 319 U.S. 749, 87 L..Ed. 1704— 
Fldelity & Deposit Co. of Mary- 
land V. Union State Bank of Mtn- 
neapolis, D.C.Minn., 21 F.2d 102. 
N.J.—Grover v. Franklin Tp. Board 
of Education, 141 A, 81, 102 N.J. 
Eq. 415, affirmed 144 A. 918, 104 
N.J.Bq. 197. 

—Metropolitan Casualty Co. v. 


United Brlck & Tile Co., 29 P.2d 
771, 167 Okl. 402. 

50 C.J. p 106 note 98. 

34. Miss.—^Davidson v. Piant, 74 So. 
328, 113 Miss. 482. 

60 C.J. p 106 note 1. 

35. Ind.—Trentman v. Fletcher, 100 
Ind. 106. 

50 C.J. p 107 note 2. 

36. 111.—^Brookport Nat. Bank v. 
Smith, 183 Ill.App. 623. 

50 C.J. p 107 note 3. 

37. 111.—Petefish v. Watkins, 16 N. 
E. 248, 124 111. 384. 

60 C.J. p 107 note 4. 

38. Vt.—^Ballantine v. Fenn, 92 A 
3, 88 Vt 166. 

50 C.J. p 107 note 5. 

39. N.H.—^Hoyt V. French, 24 N.H. 
198. 

50 C.J. p 107 note 7. 

40. U.S.—^R, P. Farnsworth & Co. v. 
Electrical Supply Co., C.C.Alja., 
112 P.2d 150, 130 AL.R. 192, re- 
hearing denied 113 P.2d 111, 130 
AL.R. 197, certiorari denied 61 
S.Ct 139, 311 U.S. 700, 86 L-Ed. 
454. 

La.—^Vinton Grain Co. v. Rickerson, 
App., 148 So. 292. 

41. Va.—^Pope v. Tiansparent Ice 
Co., 20 S.E. 940, 91, ya. 79. 

60 C.J. p 107 note 10. 

Application of payment to unsecured 


debt in preference to secured debt, 
see Payment $73. 

Compensated srirety 
Where neither debtor nor creditor 
applied payment, a debt guaranteed 
by a compensated surety stands in 
the same categrory as an ordinary 
secured debt; since, while the credi¬ 
tor does not hold property of the 
Principal debtor as securlty, he does 
hold the pronalse of the third persqn 
for which the principal debtor has 
paid, and this third person has no 
equity superior to that of the credi¬ 
tor, and there is no peason for not 
following the ordinary rule of ap- 
plyin^r the payment in the intereat 
of the creditor.—Maryland, Casualty 
Co. V. City of Sopth Norfolk, C.C.A 
Va., 54 F.2d 1032. 

42. N.T.—Hardinar v. Tifft, 76 N.T. 
461. 

50 C.J. p 107 note 13.. 

43. Tenn.—^Blackmore v. Granbery, 
39 S.W. 229, 98 Tenn. 277. 

50 C.J. p 107 note 14. 

44. 111.—ASltna Acc., etc., Co. v. 
Alexander Lumber Co., 215 IlL 
App. 655, 670, reversed on othqr 
^ounds 129 N.E. 871, 296 111. 600. 

60 C.J. p 107 note 16. 

45. U.S.—Nashville First Nat. Bank, 
V. National Surety Co., Tenn., 130 
P. 401, 64 C.CA. 601, 66 L.ILA 
777. 

60 C.J. P 107 note 16. 
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Pro rata application. In some cases application 
■will be made ratably among different debts.*^® 

Proceeds of cxccution sale, Proceeds derived by 
a creditor from a sale of the principars property 
under a claim for which the surety is not liable 
should not be applied to a discharge of a demand 
against a surety on another obligation of the judg- 
ment debtor>7 

c. Effect of Application 

An application once made by the creditor, or by the 
debtor, or by both, cannot be changed as against the 
surety. In the absence of fraud. 

An application once made by the creditor,^8 or 
by the debtor,^® or by both,5o cannot be changed 
as against the surety, in the absence of fraud.5i 
The rule Controls, although both the principal and 
the creditor wish to change the application.52 An 
application made by law is controlling on the 

surety.53 

I 145 . -Unexecuted Agreement or Nego- 

tiations as to Pa 3 mLent 

An uncompleted agreement to pay or unexecuted 
negotiations looking to a settiement wtll not discharge 
the surety. 


An uncompleted agreement to pay^^ or unexecut¬ 
ed negotiations looking to a settlement^B will not 
discharge the surety. 

§ 146. -Recital of Payment 

A mere recital of payment, without payment In fact, 
will not resuit In a discharge of the surety, uniess it 
constitutes ground for an estoppel. 

A mere recital of pa 3 rment, without pajmient in 
fact, will not resuit in a discharge of the surety,56 
uniess it constitutes ground for an estoppel.57 

§ 147. Tender of Payment or Performance 

An unaccepted valid tender of payment or perform¬ 
ance by the principal, or by the surety, discharges the 
surety. 

An unaccepted valid tender of payment or per¬ 
formance by the principales or by the surety^® dis¬ 
charges the surety. In order to discharge a surety 
the tender must be legally sufficient®® with respect 
to amount,®^ manner,®^ medium,®® and place®^ of 
payment, and must be made in good faith.®® 

Keeping tender good. Tender of payment is 
sufficient to discharge a surety from his o-bligation 
to pay the debt tendered and refused, even though 
such tender is not kept good.®® 


46. Axk.—state v. ChurcMll, 3 S.W. 

352, 330, 48 Ark. 426. 

50 aj. p 107 note 17. 

47- Ga.—^Pirst Nat. Banlc of Com- 
merce, Gcu, v. Slmmons, 173 S.E. 
241, 48 Ga.App. 728. 

Application of Involuntary payments 
xenerally see Payment § 51. 

48. Ala.—^Royal Indemnity Co. v. 
Toung Jk Vaan Supply Co., 144 So. 
532, 225 AJa. 501. 

La.— Coxipug Juris oited iit Biekbam 
V. Womack, 160 Go. 431, 436, 181 
La. 837. 

Tex.—JBtn& Casualty & Surety Co. 
T. Hawn XiUmber Co., 97 S.W.2d 
460, 128 Tex. 296, rehearingr denied 
and modiOed on other srounds 98 
aw.2d 167, 128 Tex. 296. 

50 C.J. p 107 note 18. 

49w La.—Corpus Juris cited In Bick- 
ham V. TVomack, 160 So. 431, 436, 
181 837. 

50 C.J. p lOS note 19. 

60. la.—Corpus Juris cited In Bick- 
liam V. Womack, 160 So. 431, 436, 
181 La. 837. 

50 C.J. p 108 note 20. 

51- Mo.— W. T. Hawleiffh Medical 
Co. V, McKinney, App., 180 S.W. 
440. 

50 OJ. p 108 note 21. 

58- U.S.—TJ. S. V. Brent, B.aS.C., 
236 F. 771. 

50 CJr. p 108 note 22. 

53; Ban.—Barber County v. lake 


State Bank, 262 P. 476, 122 Kan. 

222 . 

54. Minn.—State Bank v. Pacific FI. 
Co., 198 N.W. 304, 159 Minn. 94. 

50 C.J. p 108 note 25. 

55. m.— Stem V. People, 102 111. 
540. 

60 C.J. p 108 note 26. 

60. Colo.—^Equitable Surety Co. v. 
Conners, 147 P. 438, 27 Colo.App. 
213. 

50 CJT. p 108 note 27. 

57. W.Va.—Cltizens' Trust, etc., Co. 
V. Goff, 94 S.E. 756, 81 W.Va, 366. 

50 C.J. p 108 note 28. 

58: 'U.S.—^Meeker v. Halsey, CCA. 

N.T., 87 P.2d 299. 

Mass.—Hamlen v. RednaUoh Co., 197 
N.B. 149, 291 Mass. 119, 99 A.L.R 
1230. 

Oliio.—fcr. S. Fidelity & Guaranty Co. 
V. Allled Products Co., 187 N.E. 
83, 45 Ohio App. 270. 

50 C.J. p 108 note 30. 

BiUs and notes 

Under the Negrotiable Instruments 
Law, it has been held that surety on 
note, beingr primarily liable, is not 
released by tender of payment by 
prior party.—^Dry v. Reynolds, 172 
S.B. 351, 206 N.C. 571. 

58. Utah.— Corpus Juris cited in. 
Lilenguist v. Utah State Nat. 
Bank, 100 P.2d 185, 188, 99 Utah 
163. 

50 C.J. p 108 note 3L 

60. Kan .— Corpus Juris dted in. 


Brown v. Schreckler, 100 P.2d 741, 
746, 151 Kan. 724. 

50 C.J. p 108 note 33. 

Time 

Where bonds protected lender 
against loss because of failure to 
complete houses wlthlu four months, 
sureties* tender to complete, made 
more than four months after the 
permitted four months had expired, 
and after a receiver had been ap- 
polnted, was not a legal defense to 
llability for loss caused by the de- 
lay.—^Zipkin v. Investors Syndlcate, 
152 P.2d 678, 80 U.S.App.D.C. 302. 

61. Kan.—Corpus Juris dted in 
Brown v. Schreckler, 100 P.2d 741, 
151 Kan. 724. 

50 C.J. p 108 note 34. 

62. Tex.—Head v. Texas State Bank. 
C1V.APP.. 16 S.W.2d 298. 

50 C.J. p 108 note 35. 

63. La—Williams v. Reynolds, 11 
La. 230. 

50 C-J. p 109 note 36. 

64^ Ga—Bennett v. Simmons, 118 
S.B. 493, 30 GaApp. 529. 

50 CJ.J. p 109 note 37. 

65. Ala—Lee v. Lee, 67 Ala 406. 

60 C.J. p 109 note 38. 

66 . Minn,—^Dunn v. Hunt, 66 N.W. 
948, 63 Mina 484. 

60 aJ. p 109 note 39. 

General rule as to necessity of keep¬ 
ing tender good see the C.J.S. ti- 
tle Tender §§ 45, 46, also 62 C.J. 
p 681 notes 17-27- 
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§ 148. Generi Rule i 

Mere Indulgence, forbearance, op passfveness on the 
oart of the creditor, where there Is no tJuty to act, wlll 
release the surety, but he wlll not be bound If the 
Derson secured doe^, any act which violates or Injures 
his rights, whether such Injury arises from some posi¬ 
tive act or omitting to do something which It was the 
duty of the creditor to perform. 

The surety must be dealt with by the creditor or • 
obligee in fairness and good faith,67 and the cred¬ 
itor or obligee must observe the express terms and 
obligations of the contract,^» and refrain from doing 
anything which alters the position or liability of 
surety, or increases the surety’s risk.69 Thus, a 


surety may be discharged by the fraud of the cred¬ 
itor or obligee but he is not discharged by acts 
of the creditor or obligee which are not inconsis- 
tent with his rights at law or in equity as a creditor, 
or with his relations to^ the surety as such,'^^ or 
which the surety has advised or procured to be done 
by the creditor or obligee.'^^ Mere indulgence, for¬ 
bearance, or passiveness on the part of the creditor, 
where there is no duty to act, will not release the 
surety but he will not be bound if he is misled 
or deceived to his prejudice,*^^ or if the person se¬ 
cured does any act which violates or injures his 
rights, whether such injury arises from son^e 


67. Mass.—Hamlen v. Bednalloli 

Con 197 N.E. 149. 291 Mass. 119, 
99 A.L 1 .R. 1230. 

OWo.—U. S. Pidelity & Guaranty Co. 
V, AJlied Products Co., 187 N.E. 
83. 45 Ohio App. 270. 

Pa.— First Nat. Bank & Trust Co. 
of Ford City* vl 'Stolar, 197 A. 499, 
130 Pa.Super. 480. 

50 C.J. P 109 note 46. 

68 . Ky.—^Donnan v. Carnes, 96 S.W. 
2d 869, 265 Ky. 361—New Tork 
Indemnity Co. v. Hurst, 66 S.W. 
2d 8, 252 Ky. 69, 94 A.L.K. 864— 
American Surety Co. of New York 
V. Noe, 53 S.W.2d 178, 245 Ky. 42— 
Toung Men's Christian Associa¬ 
tiones A^sigruee of Paducah v, In¬ 
demnity Ins. Co. of America, 61 
S.W.2d 463, 244 Ky. 473. 

50 G.J. P 109 note 46. 

69. Ky,—^Dorman v. Carnes, 96 S.W. 
2d: sb. 265 Ky, 361—XT. S. Pidelity 

Guaranty Co. v. Mayo Arcade 
Corporation, 70 S.W.2d 531, 253 
Ky. 763—New York Indemnity Co, 
V. Hurst, 66 S.W.2d 8, 252 Ky. 59,. 
94 A.LuE. 864—American Surety 
Co. of New York v. Noe, 53 S.W. 
2d 178, 245 Ky. 42. 

50 C.J. p 109 note 46. 

Creditor must preserve all rigrhts 
against debtor, wkere a creditor in- 
tends to look to surety for payment. 
—Basso V. Export Warrant Co., 193 
So. 654, 194 La. 303. , 

7a Minn.—^Powers Dry-Goods Co. 
V. Harlin, 71 N.W. 16, 68 Minn. 
193, 64 Am.S.R. 460. 

50 C.J. p 109 note 47. 

71. xr.S. —State-Planters' Bank & 
Trust Co. V. First Nat. Bank, C.C. 
AVa., 76 IP.2d 627, certiorari de- 
nied 55 S.Ct. 923, 295 TJjS. 764, 79 
L.Ed. 1706—^Maryland Casualty 
Co. V. Dunlap, C.C.AMass., 68 P. 
2d 289. 

Ga.—J. R. Watkins Co. v. Brewer, 
36 S.E.2d 442, 73 Ga.App. 331. 
Wash.—^Martin v. Empire State 
Surety Co., 101 P. 876, 53 Wash. 
290. 

50 C.J. p 109 note 48. • ^ 


Acts not dischaiglngr surety 

(1) Where suhcontractores surety 
Indicated no desire to operate piant, 
notwlthstanding warningr of April 
27, reiterated on June 1, that sub- 
contractor was not meeting contract, 
surety could not defeat liability on 
bond on ground that contractor by 
takingr over when subcontractor 
abandoned contraxit on June 8, de- 
prived surety of his right to taJce 
over and operate, or secure some 
one to tahe over and operate, sub- 
contractor’s piant within thirty days 
after notice of subcontractor’s de- 
fault.—^^Glens Palis Indem. Co. v. 
Basich Bros. Const. Co., C.C.A,Cal., 
165 P.2d 649, certiorari denied 68 S. 
Ct 1347, 334 XJ.S. 833, 92 L.Bd. 1760. 

(2) Bank was not reguired to notl- 
fy surety of arrangement with con¬ 
tractor whereby bank paid wages 
and took assignment of labor claims. 
—Third Nat. Bank v. Detroit Pidel¬ 
ity & Surety Co., C.C.A.Pla., 65 F.2d 
648, certiorari denied Detroit Fidel- 
ity & Surety Co. v. Third Nat. Bank, 
54 S.Ct. 88, 290 U.S. 667, 78 L.^Id. 
577. 

(3) Risk of surety on unsecured 
claim is not increased by credito^s 
failure to apply toward payment bf 
unsecured claim, proceeds derived 
from levy on, and sale of, Principal 
debtor*s property under another 
claim against debtor.—^Flrst Nat. 
Bank of Commerce, Ga, v. Simmons, 
173 S.B. 241, 48 GaApp: 728. 

(4) Other acts see 50 C.J. p 109 
note 48 [a]. 

72. Ga—Jones v. Bteiwklns, 60 Ga 
62. 

50 C.J. p 110 note 49. 

73. Ark.—^Travelers* Bldg. & Loan 
Ass'n V. Hawkins, 34 S.W.2d 474, 
182 Ark. 1148. 

Ga—Scott V. Gaulding, 2 S.E.2d 69, 
187 Ga 761, 122 AL..R. 200, an- 
swer to certifled questiop con- 
formed to 3 S.E.2d 766, 60 GaApp. 
306—Curan v. Colbert, 3 Ga 239, 
46 AnaD. 427—Stephens v. Stone, 
167 S.E. 545, 46 GaApp. 293. 

635 


Ky.—^Henderson v. Phoenix Ins. Co., 
26 S.W.2d 369, 233 Ky. 217. 

N.Y.—^Acme Investors Corp, v. Ka- 
han, 64 N.Y.S.2d 6—Otto v. Lin¬ 
coln Sav. Bank of Brooklyn, 49 N. 
Y.S.2d 407, reversed on other 
grounds 51 N.Y.iS.2d 561, 268 App. 
Div. 400, amrrned 62 N.E.2d 236. 
294 N.Y. 798. 

Ohio.—^Hartford Accident & Indem¬ 
nity Co. V. Morgan, 32 N.E.2d 425. 
50 C.J. p 110 note 50. 

Release or discharge of sureties by 
subcontractors or materlalmen see 
MechanicB’ Liens g 259 b. 
Bxtension of time of payment or 
performance see infra §§ 161-192. 
Bftect of neglect to act or proceed 
agalnst prlncipal see infra §§ 208- 
222 . 

NondlsolOBiire of matter: of defense 

After the contract guaranteed has 
been finished, and ozUy quesfion be- 
tween obligee and surety is as to 
existence and extent of breach by 
obligor, there Is no fiduclary rela- 
tionship between surety and obligee 
making it latter^s duty to disclose 
to former any matter of defense.— 
City of Rlchmond, Ky., v. Pidelity & 
Deposlt Co. of Maxyland, C.C.AKy., 
63 P.2d 437. 

74:- Ky.—^New York Store Mercan- 
tlle Co. V. Gorham, 199 S.W. 64, 
178 Ky. 635. 

PSm—C ommonwealth ex rei. Reno v. 
Daugharthy, Com,Pl., 54 Dauph. 
Co. 405. 

50 C.J. p 110 note 61. 

Concealment of facts by creditor as 
affecting validlty of suretyship 
contract see supra 5 77. 

75. Ga.—Scott V. Gaulding, 2 S.E. 
2d 69, 137 Ga. 761, 122 AL.R. 200, 
answers to certifled questions con- 
formed to 3 S.B.2d 766, 60 Ga.App. 
306—'Lumsden v. Leonand, 65 Ga. 
374—iCoxpns Juris dted in Bulloch 
Mortgage Loan Co. v. Jones, 10 S^ 
E.2d 88, 92, 63 Ga.App. 65—Sea- 
board Loan Corporation v. McCall, 
7 S.E.2d 318, 61 GaApp. 762—Bte- 
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positive act or omitting to do something which it 
was the duty of the creditor to performJ® Matters 
which would discharge a surety before maturity of 
a debt will have a like effect if arising after ma- 
turity,^^ and, although there is some authority to the 
contrary,'^® generally whatever acts will discharge 
the surety before judgment will have a like effect 
thereafter.7® 

Statutory obUgation. One who stands in the re- 
lationship of a surety on an obligation, who is re- 
quired by statute to stand as security until certain 
claims are fully paid, is not released by a subsequent 
transaction between the principal debtor and the 
creditor, which does not resuit in the release of the 
debtor or the payment of the claim,*® 

A surety for one of two agcnts will not be dis- 
charged from liability to their common principal by 
the acts or negligence of the other.*i 

Consent to acts of principal. Where the creditor 
or obligee,®^ or his agent,^^ ^ith some exceptions,^^ 
has consented to the acts of the principal relied on 
as causing the surety’s liability, the creditor or 
obligee cannot hold the surety therefor. 

Mistake as to effect of act. A mere expression of 
opinion the creditor or obligee, under a mistaken 
conception of the law, that the surety has been 
discharged does not estop the creditor to hold the 
surety liable.*® 

§ 149. Pailtire to Examine Accounts 

Where the bond requires that there be an audit of 
the books and accounts of the principal at stated times, 


a nonperformance of the condition will discharge the 
surety. 

Where the bond requires that there be an audit 
of the books and accounts of the principal at stated 
times, a nonperformance of the condition will dis¬ 
charge the surety.8® However, in the absence of 
any stipulation in the bond requiring it, the fact 
that the default of the principal might have been 
prevented by an examination of his accorints by the 
obligee or by the obligee^s agents will not relieve 
the sureties,^^ even though a by-law required an 
examination to be made;^^ and the surety was in- 
duced to sign the principars bond by his knowledge 
of the by-laws, and his belief that they would be en- 
forced.®^ Where, however, the obligee has reason 
to suspect the incompetency or negligence on the 
part of the principal so gross and habitual that, if 
true, his own good faith toward the sureties would 
call for notice from him to them, and if an examina¬ 
tion of the accounts would verify his suspicions or 
show them to be groundless, he has then a duty 
toward his surety to examine the accounts.®® 

§ 150. Failure to Give Notice of Default to- 

Surety 

a. In general 

b. Time for notice 

c. Sufficiency of notice 

d. Waiver and estoppel as to notice 

a. In General 

Whers the contract of suretyshlp stipulates that no¬ 
tice of the principales default be given to the surety,. 


pheus V. Stone, 167 S.El 645, 46 Qa. 
AffO. 2es. 

Ky.—^Henderson v. Phoenix Ins. Oo., 
3S S.W.2d SS9, 2S8 Ey. 217. 

2C.T.—^Bank of U. S. ▼. Andron, 277 
N.Y.S. 594. 165 Kisc. 21. 

Pa.—Girard Trust Co. v. Aetna Cas- 
ualty & Surety Co., 11 Pa.Dist. & 
Co 247. 

S.D.—-Zastrow v. Knigrht, 229 N.W. 

925, 56 S.D. 554, 72 A.IjlR. 279. 
Tex.—Gemesral Bonding Sb Casualty 
Ins. Co. 7. Harlan, Civ.App., 196 
S.W. 906. 

50 C.J. p 110 note 52—8 dJ. p 78 
note 80. 

JTn&u statute surety is discharged 
by creditores act injuring surety, or 
by creditores act increasing risk to 
snrety, or by creditor’8 act exposlng 
surety to greater liability, and sure¬ 
ty need not sufter a loss to be dis¬ 
charged.—-W. T. Rawleigh Co. v. 
Kelly, 50 &E.2d 113, 78 GaJLpp. 10. 

Blglit of siutotiea to ooB.txibntlo& 
musf not be impaired by any af- 
flnnatlve act of creditor.—^Bulloch 
Mortga^ lioan Co. v. Joaes^ 10 S.EL 


2d 88, 63 Ga.App. 56—60 C-J. P 110 
note 52 [c]. 

70. Va.—‘Womack 7. Paxton, 5 S.E. 

550. 84 Va. 9, 22. 

50 OJ. p 111 note 53. 

77- Me.—Stowell 7 . Goodenow, 31 
Me. 588. 

78. nj.S.—Lenox v. Prout, D.C., 3 
Wheat. 520, 4 KEd. 449. 

50 C.J. p 111 note 65. 

79. Ga.—Scott v. Gaulding, 2 S.EL2d 
69, 187 Ga. 761, 122 A.UK. 200, 
answers to certified questions con- 
formed to 3 S.E.2d 766, 60 Ga.App. 
306—^Lumsden v. Leonard, 55 Ga. 
374—^Bulloch Mortgage liOan Co. 
7. Jones. 10 S.E.2d 88, 63 Ga.App. 
65. 

50 C.J. P 111 note 56. 

80. N.D.—^Thompson Tards v. Kings- 
ley, 208 N.W. 949, 54 N.D. 49. 

j 81- N.T.—^Monroe County 7. Otis, 
62 N.T. 88. 

I 50 C.J. p 111 note 58. 

1 as. Del.—^Pickering v, Day, 2 Del. 
I Ch. 333. 

50 C.J. p 111 note 59. 


83. Conn.—^Huntlngton 7. Williams,. 

3 Conn. 427. 

84. Mo.—^Market St. Bank 7. Stum- 
pe, 2 Mo.App. 545. 

50 C.J. p 111 note 61. 

85. Ala.—^Royston 7. Howie, 15 Ala. 
309. 

88 . W.Va.—Pledmont Grocery Co. 
V. Hawkins, 104 S.B. 736, 87 W.- 
Va. 38. 

50 C.J. p 169 note 26. 

87. Va.—Crawn v, Commonwealth,. 

4 S.B. 721, 84 Va. 282, 10 Am.S,R. 
839. 

50 C.J. p 169 note 27. 

88 . Fla.—^Mutual Loan, etc., Assoc. 
V. Price, 16 Fla. 204, 19 Fla. 127,. 
26 Am.R, 708. 

50 C.J. p 169 note 29. 

89. Mo.—State 7. Atherton, 40 Mo. 
209. 

Pa.—^Kttsburg, etc., R. Co. v. Shaef- 
fer, 59 Pa.St. 350. 

9a Minn.—^Manchester F. Assur. Oo. 
V. Redfield, 71 N.W. 709, 69 Minn. 
10 . 

50 C.J. p 170 note 33. 
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flenerally the failure to comply with the cotwlition wlll 
prevent recovery from the surety. 

Although it has been stated that, where the obliga- 
tion of the surety is a continuing one, the creditor 
must give notice to the surety of conduct of the 
Principal indicating bad faith, moral turpitude, or 
unfitness for trust,®i and a failure to do so will re- 
lease the surety from further liability,92 a surety is 
not discharged from further liability, generally, on 
failure of the obligee to notify him of his principars 
default, where the suretyship contract contains no 
stipulation that such notice shall be given.'®^ How- 


§ 150 

ever, if the contract of suretyship stipulates that 
such notice shall be given, the general rule is that 
failure to comply with the condition will prevent 
recovery from the surety;®^ although, even where 
the bond requires notice, the surety is not discharged 
by a failure to give notice of slight defaults,25 which 
are waived by the obligee or on mere suspicion 
of possible default,"®'^ or where, under the terms 
of the contract, there is no default or where, if 
a default exists, there is excuse®^ or provision in the 
suretyship contract exempting the surety for lia¬ 
bility therefor,! or where the surety already has 
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91. OW.—Brlgrgrs V. X R. Watkins 
Co.. 167 P.2d 462. 196 Okl. 254— 
National Cagualty Co. v. Sipes, 71 
P.2d 459, 180 Okl. 548—J. R. Wat- 
kins Co. V. Jennlngs, 269 P. 266. 
181 Okl. 295. 

92. Okl.-^. R. Watklns Co. v. Jen- 
nlngs, supra. 

93 . «n.s. —Corpus Juris dted in 
American Surety Co. of New Tork 

V. U. S., C.C.A.Okl., 112 P.2d 903, 
906. 

—^zipkin v. Investors Syndicate, 
162 F.2d 678, 80 U.S.App.D.C. 302. 
Ark— Corpus Juris guoted lu Ga- 
zette Pub. Co, v. Stephens, 136 S. 

W. 2d 318. 814, 199 Ark. 641—XJ. S. 
Pidelity & Guaranty Co. v. Lyons 
& Carnalian. 70 S.W.2d 662, 188 
Ark. 1078. 

Ky.—^Henderson v. Phcenii' Ins. Co., 
25 S.W.2d 369, 288 Ky. 217. 

Pa.—School Dist. of Borough of Ed" 
dystone v. Lewis, 101 Pa. Super. 
588. 

TJtali.— Corpus Juris dted lu Corpo¬ 
ration of President of Church of 
Jesus Christ of Latter-Day ISaints 
T, Hartford Accident & Indemnity 
Co.. 95 P.2d 786, 746, 98 Utah 297. 
56 C.X p 170 note 35. 

Stipulatiou uot implled 
Ark.—Gazette Pub. Co. v. Stephens, 
185 S.W.2d 313. 199 Ar^ 641. 

Bilis aad notes 

(1) Under Neg'Otiable Instruments 
Law, a surety is not entitled to no¬ 
tice of dishonor and protest. 

Ark—Colvin v. Glover, 220 S.W. 882, 
143 Ark. 498. 

Oal.—Burrows Shoe Co. v. Brother- 
ton. 288 P. 879, 106 Cal.App. 162. 
Ga—Preston v. Dozier, 68 S.H. 793, 
135 Ga. 26. 

Ky.—First State Bank v. WiUiams, 
176 S.W. 10, 164 Ky. 143—^Pritts v. 

, Klrchdorfer, 123 S.W. 882, 136 Ky. 
643. 

N.C.—Federal Land Bank of Colum- 
bfa V. Whltehurst, 165 S.B. 793, 
203 'N.C, 302—^Horton v. Wilson, 96 
S.E. 904, 176 N.C. 633—Bdwards 
V. Jefferson Standard L. Ine. Co., 
»2 KE. 695. 173 N.C. 614—Rouse 
v. Wooten. 63 S.pJ. 430, 140 N.C. 


567, iil Am.S.R. 876, 6 Ann.Cas. 
280. 

Tex.—Wall v. Reimers, ’Civ.App., 79 
S.W.2d • 142—Georfires v, Fricke, 
Civ.App., 283 S.W. 221. 

(2) Statute dispenaingr with pro¬ 
test and notice if holder sues ac¬ 
ceptor or maker at flrst term of 
court after rigrht of action accrues 
was held inapplicable to sureties, 
even though suretyship is not ex- 
pressed on face of note, and further 
that such statute was impliedly re- 
pealed by Ne^otiable Instruments 
Law.-r-Wall v. Reimers, Tex.Civ. 
App., 79 S.W.2d 142. 

(3) lUnder Negotiable Instruments 
Law, a surety is not dlschargred by 
failure to notify him that Principal 
failed to pay note. . 

111. —Albaujh-Dover Co. v, Napieral- 
skl, 206 I11.APP. 467. 

Mich.—^Buckeye Comm^rcial Sav. 

Bank V. Protoffere, 231 N.W. 66, 
250 Hlch. 652. 

Tex,—Scott V. Tate, Civ.App., 28 S. 
W.2d 848—Georjea v. Fricke, Civ. 
App., 283 S.W. 221. 

(4) However, it has been held 
that ubtice to a surety of ths non- 
payment of the origrlnal note must 
be given withln a reasonable time, 
where the original note has been 
turned over to the Principal after 
acceptance of check or renewal note 
by the creditor and a default results 
iil the payment of the bheck or re¬ 
newal note. 

XJ.S.—Northeast Nat. Bank of' Phila¬ 
delphia V. Fireman’s IFund In- 
dexnnlty. Co., C.CAL.Pa., 94 F.2d 32. 
Tenn.—^First Nat. Bank, of Hunts- 
ville, Tenn. v. Ashley, 10 , Tenn. 
App. 44. 

94. XT.S.—Union Indemnity Co. v. 

Lang, C.C.A.CaI., 71 P.2d 90i: 

Pa.—Gentile v. American State Bank 
& Trust Co., 172 A, 803, 316 Pai 
123—Woodllng v. U. S. Fxdelity & 
Guaranty Co., Com.Pl., 16 Nor- 
thumb.Leg.X 864. 

Vt.—Springfleld Co-op. Freeze Lock- 
er Piant v. Wiggins, , 63 A.2d 182, 
116 Vt. 446. 

60 C.X p 170 note 37—9 CX p 868 
note 99. 


Necessity of notice of default in 
order to flx liability, of surety see 
supra § 98. 

Boud and original contract must 
be construed together.—Shaw v. 
New Amsterdam Casualty Co., 164 
A. 916, 310 Pa. 213. 

Compensated surety 
Where bond of compensated sure¬ 
ty is ambiguous with respect to 
what constitutes default, striet en- 
forcement of forfelture for failure 
to give notice of default should not 
be permitted.—Shaw v. New Amster¬ 
dam Casualty Co„ supra. 

Where the contract forblds all in- 
terference by the bwner with the 
Work, except as he is furnished with 
a certiflcate from the archltect that 
there has been default on the part 
of the builder, the surety of the 
bullder cannot he relieved of his lia¬ 
bility on his bond, of. which the 
bullding contract is made a part, by 
reason of the failure of the owner 
to notify the Surety of the bullder*s 
default, as required bF the bond, 
where the owner never receives 
from the archltect any certiilcate 
of default.—^MeCreery v. National 
Surety Co., 76 A. 674, 226 Pa. 460. 
95- U.S.—^]!i£aryland Casualty Co. v. 
’ Dunlap, CX3.AL,Mass., 88 F.2d 289. 
60 C.X p 170 note 88—1 dX p 8 
note 46 [a]. 

96. U.S.—^Eauitable Surety Co. v. 
Muddy Bottom Swamp Land Dist. 
No. 1, Miss., 266 F. 773, 168 C.C.A. 
119. 

Minn.—Johnson v. Laurence, 214 N. 
W. 24, 171 Minn. 202. 

97. U.S.—Glens FaJls Indem. Co. v. 
Basich Bros. Const. Co., C.C.A. 
Cal., 165 P.2d 649, certiorari de- 
nied 68 S-Ct. 1347, 334 U.S. 833, 92 
L.Ed. 1760. 

60 C.J. p 170 note 39. 

98- Pa.—^McClelland v. New , Am¬ 
sterdam Casualty Co., 185 A. 198, 
322 Pa. 429. 

60 C,X p 170 note 40. , , 

99- N.C.—^Harris v. U. S- Pidelity, 
etc., Co., 88 S.E. 806.'167 N.C. 623. 

1- Ark.—Natl-onal . Surety Co. v. 
Long, 96 S.W. 745, ,79 Ark. 623- 
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knowledge or is cliargeable witli knowledge of the 
default.^ 

Neccssity of proof of loss, Where the stipulation 
is construed as intended merely to protect the surety 
from avoidable loss, failure to give notice does not 
discharge the sureties unless loss is shown,^ and 
then only to the extent of the loss proved.'* This 
rule requiring loss to be proved is especialiy ap- 
plicable to compensated sureties^ or to sureties not 
on the same basis as gratuitous sureties,® unless no¬ 
tice is made a condition precedent to the surety’s 
liability, as discussed infra § 253. A compensated 
surety will not be discharged for failure to notify 
him of the principars uncompleted perfonnance 
within the time specified, where time is not of the 
essence of the contract, and no claim is made 
against principal or surety on account of the de- 
layed performanceJ 

Partial failure to notify. Where there is a failure 
to give notice of some defaults, but notice of others 
is seasonably given, the failure, while effective as 
a bar to the surety’s liability for the earlier de¬ 
faults, does not relieve him from liability for the 
others,^ especially where no claim is made against 
the surety with respect to the earlier defaults,^ 
Furthermore, if notice is given to some sureties but 


not to others, the liability of the sureties notified 
wnll not be affected by failure to give notice to the 
others, where by its terms the bond is joint and 
severr.l.i® 

b. Time for Notice 

Notice of default when required must be given with¬ 
in the time, if any, specified in the contract, or, If no 
time is specified, within a reasonable time. 

Notice of default when required must be given 
within the time, if any, specified in the contract, 
or, if no 'time, or no definite time, is specified, with¬ 
in a reasonable time,!^ as where the contract pro¬ 
vides for immediate notice.^3 The time does not 
begin to run against the obligee until he knows, 
or has had reasonable opportunity to know, of the 
principales default,^'^ and knowledge within the 
meaning of this rule is actual knowledge.^® The 
time runs, however, from the date of actual knowl¬ 
edge, and not from a later date of formal notice of 
default.^® Where time is not of the essence of the 
contract secured and no claim is made by the obligee 
for failure to perform on time, the surety is not 
released because notice of default is not given with¬ 
in the time specified in the suretyship contract, com- 
puting such time from the date fixed in the con¬ 
tract secured for its completion,i7 


a. U.S.—Jack ▼. Craighead Kice 
MUl. Co.. CCA-Ark., 167 !F.2d 96, 
certiorari denied NTew Amsterdam 
Cas. Co. V. Craighead Kice Mill. 
Co., 68 S.Ct 1340, 334 UJS. 829, 
92 KKd. 1756. 

50 CJ. p 170 note 44. 

3. U.SL—Jack V. Craisliead Kice 
yail. Co., C.C.A.Ark., 167 F.2d 96. 
certiorari denied New Amsterdam 
Oas. Co. V. Cralshead Kice Mill. 
Co., 68 e.Ct. 1340. 334 U.S. 829. 
92 L.KdL 1756. 

Mich.—^Mac Near v. Malow, 276 N.W. 
433, 282 Mich. 239. 

Minn.—^Hormel v. American Bonding 
Co.. 128 N.W. 12. 112 Minn. 288, 
33 LulLA..N.S., 613. 

50 C.J. P 171 note 46. 

4. Wash.—^Heffeman v. U. S. Fi- 
delity^ etc., Co., 79 P. 1096, 37 
Wash. 477. 

50 C.J. p 171 note 47. 

5b U.S.—Jack V. Cralghead Kice 
MIU- Co., CGA-Ark., 167 P.Sd 96. 
certiorari denied New Amsterdam 
Caa Co. V. Craighead Kice Mill. 
Co.. 68 S.Ct 1340, 334 U.S. 829. 92 
Xj.Bd. 1756—^Prudence Co. v. Fidell- 
ty 4: IC^posit Co., D.C.N.T.. 2 P. 
Snpp. 454. 

Mich.—Kose v. Kamm, 237 N.W. 60, 
354 Mich. 259. 

Wash.—^Parsons v, Pacific Surety 
Oo., 125 P. 954, 69 .Wash. 696— 
Monro v. National Surety Co., 92 
P. 2S0. 47 Wash, 483. 

50 C.J. p 171 note 48. 


6 - Wis.—Overly SpeciaI School Uist. 
No. 44 V. Haher, 214 N.W. 342, 193 
Wis. 403. 

60 CJ- P 171 note 49. 

7- Minn.—^Fitger Brewing Co. v. 
American Bonding Co., 149 N.W. 
539, 127 Minn. 330. 

50 C.J. P 171 note 60. 

8. Pa.— Corpus Juris oited Iu Shaw 
V. New Amsterdam Casualty Co., 
164 A 916, 917, 310 Pa 213. 

50 aJ. p 171 note 61. 

9. njtah.—^Lryman v. 'Tltle Ouaranty, 
etc., Co., 168 P. 423, 48 Utah 230. 

10 . Wis.—Overly SpeciaI School 
Uist. No. 44 V. Haber, 214 N.W. 
342, 193 Wia 403. 

60 C.J. p 171 note 53. 

11 - U.S.—American Surety Co. of 
New York v. Scott, ac.AColo., 63 
F.2d 961. 

50 <XJ. p 171 note 54. 

12 - Or.—^Haddock Const Co. v. Wil- 
ber, 169 P.2d 599, 178 Qr. 659. 

50 Cjr. p 171 note 55. 

Hoilce held thuely 

U.S.—StaTrett Bros. & Eken v. Ash- 
er Pireprooflng Co., 59 P.2d 358, 61 
App.D.C. 182. 

Vt.—Springfleld Co-op, Freeze Liock- 
er Piant v. Wlggins, 63 A2d 182, 
116 Vt. 446. 

Notioe held not iu time 

Or.—^Haddock Const, Co. v. Wilber, 
169 P.2d 699, 178 Or. 659, 


13- Ga—Thomason ,v. Keeney, 70 

S.B. 220, 8 GaApp. 852. 

50 O.J. p 171 note 56. 

Provtslou held void • 

Under statute providing that no 
stipulation In contract, . requiring 
notice to be given of daim for dam- 
ages as condition precedent to rigbt 
to sue, shall be valid unless it is 
reasonable. and that any stipulation 
for less than ninety days shall be 
VQid, bond requiring ‘that notice be 
given surety immediately Is void.— 
I Employers' Liability Assur. Corpo¬ 
ration V. Eckert, Tex.Clv.App., 46 
S.W.2d 464, affirmed, Com.App., Min- 
gus V. Employers' Liability Assur. 
Co.. 65 S.W.2d 292. 

14u Pa—Corpus Jnrls quoted in 
Thomas Holme Bldg. & L. Ass'n v. 
New Amsterdam Cas. Co., 188 A 
374. 376. 124 PaSuper. 187. 

60 aJ. p 171 note 67—9 C.J. p 867 
note 98. 

15. Pa—Corpus Juris quoted iu 
Thomas Holme Bldg. & L. Ass’n 
V. New Amsterdam Cas. Co., 1S8 
A 374, 376, 124 PaSuper. 187. 

W.Va—Wait v. Homestead Bldg. 
Assoc., 86 S.E. 637, 76 W.Va 431. 

16. Tex.—Walsh v. Paducah M. E. 
Church South, CivApp., 173 S.W. 
241. 

17. Minn.—^Pulaskl Hali Assoc. v. 
American Surety Co., 143 N.W. 
715, 123 Minn. 222. 
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Prior io dcfault. Notice need not be given until 
tliere is an actual default,!® although it may be 
eiven prior to an actual default where so close 
Nereto as to make it substantially a notice of the 
default and where the certainty of the impending 
default is established.l9 On the other hand, a no¬ 
tice so far in advance of a possible default as to be 
unrelated thereto is insufficient.20 

<5, Suficiency of ITotice 

Notrce fs sufficient where it is In accordance with 
the ternis of the contract, but actual notice may suffice, 
aithough not In conformity with the contract in ali re- 
spects. 

Notice is sufficient where it is in accordance 
with the terms of the contract but actual notice 
may suffice, aithough not in conformity with the 
conticet in ali respects .22 a requirement of verified 
notice does not require that it be swom to.23 A 
letter, if not objected to on the ground of absence 
of more detailed proof, satisfies a requirement of 
notice of default and written proof.24 

d. Waiver and Estoppel as to Notice 

Notice of default may be waived, and a surety may 
be estopped to defend on the ground of fallure to notify 
of the original default. 

Notice of default may be waived, 25 for example, 
by provisions of the suretyship contract,26 or by 


subsequent correspondence between the parties,27 
‘or by acquiescence by the surety having knowledge 
of the breach in the contractores continuing to act 
under the contract.28 Acknowledgment by the sure¬ 
ty of receipt of notice of default from the creditor 
constitutes a waiver of notice in the particular 
method or within the time prescribed by the bond.29 
A surety who signs the suretyship contract after de¬ 
fault in performance of the guaranteed contract 
thereby acquiesces in the extension of time allowed 
for performance and is estopped to defend on the 
ground of failure to notify of the original de- 
fault.20 A surety company will be bound by waiver 
of its general agent,®^ notwithstanding a contract 
provision against waiver, except by writing exe- 
cuted by the president or vice president under the 
corporate seal.®2 

§ 151. Failure to Terminate Employment 
after Default or Dishonest Conduct 

Where the suretyship contract guarantees the faith- 
ful performance of duties by an agent or servant, the 
obllgee'8 continuance of the agent or servant in his em¬ 
ployment after knowledge of the Iatter's default or dis- 
. honest conduct will discharge the surety from liability 
for loss arising from subsequent dishonesty or defalca- 
tions, but mere negMgence on the part of the obligee In 
acquiring Information does not operate to discharge the 
surety. 

Where the suretyship contract guarantees the 


S.C.—Chester v. National Sure¬ 
ty Co.. 74 S.ES, 37, 91 S.O. 17. 

19. U.S.—^Empire State Surety Co. 
V. Hansoti, Colo., 184 F, 58, 107 
C.C.A. 1. 

50 C.J. p 172 note 62. 

20 . Ind.—-Wainwright Truat Co. v. 

U. S. .Fidelity, etc., Co., 114 N.E. 
470, 63 Ind.App. 309, 

60 C.J. p 172 note 68, 

21. Lia.'—Jeanerette Bank v. Druil- 
het, 89 So. 674, 149 La. 505. 

50 'C.J. p 172 note 64. 

JoixLt surety 

Notice to one surety is necessary 
to bind, Joint surety.—^Pirestone Tire 
& Rubber Co. v. Hart. 168 A. 90, 104 
Vt. 100. 

Notice construed as to liability cov- 
ered 

Vt—Springfield Co-op. Preeze Lock- 
er Piant v. ‘Wigrgrins, 63 A.2d 182, 
115 Tt 445. • 

22. N.T.—McKegney v. Illinois 
Surety Co„ 166 N.Y.S. 1041, 170 
App.Div, 261. 

Or.—Sykes v. Sperow, 179 P. 488, 91 
Or. 568. 

23. Ark.—Nlck Peay Constr. Co. v. 
Miner, 139 S.W. 1107, 100 Ark. 
284. 

ilinn.—CIow V. A. W. Scott Co., 
203 N.W. 410. 162 Minn. 501, 


N.Y.—^Fass V. Illinois Surety Co., 
168 N.T.S, 890, 95 Misc. 267, af- 
firmed 164 N.Y.S. 239, 177 App. 
Div. 696, 

25. tU.S,—Jack v. Craigrbead Rice 
Mill. Co.. C.C.A.Ark., 167 P.2d 96, 
certiorari denied New Amsterdam 
Cas. Co. V. Craigrhead Rice Mill. 
Co., 68 lS.Gf. 1340, 334 U.S. 829, 
92 L-Ed. 1766. 

Hawaii.—Cral^T v. TJyeoka, 32 Hawaii 
913. 

Mich.—St. Mattliew's EJvangelical 
Liutheran Church v. XJ. S. Fidelity 
& Guaranty Co., 192 N.W. 784, 222 
Mich. 266. 

Mo.—^Boppart v. Illinois Surety Co., 
126 S.W. 768, 140 Mo.App. 676. 
Okl.—Briirss v. J. R. Watkins Co., 
167 P.2d 462, 195 Okl. 264. 

49 C. J. p 172 notes 69-72. 

Subseg.uen.t default 

Tbe acceptance and retentlon by 
surety on a contractores bond of a 
renewal premlum were not a waiver 
of tbe surety^s rigkt to notice of the 
contractor's default, where there 
was no default by the contractor un¬ 
til several months after the payment 
of the premlum.—Wainwri&kt Trust 
Co. V. United States Fidelity & Quar- 
anty Co., 114 N.B. 470, 63‘ind-App. 
309. 

26. U.S.—Maryland Casualty Co. v. 
Dunlap, C.C.A.Masi?.,, 68 F.2d 289. 
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Okl.—^Briggs V. J. R. Watkins Co., 
167 P.2d 462, 195 Okl. 264. 

Tex.—New Jersey Ins. Co. v. Ander- 
son, Civ.App., 90 S.W.2d 338, er¬ 
ror dismissed. 

50 C.J. p 172 note 69. 

Bilis and notes 

In holder^s suit on note agrainst 
maker apd suretles, sureties were 
liable, notwithstanding lack pf no¬ 
tice of nonpayment; such notice be- 
ing expressly waived In note.— 
Farmers’ Nat. Bank v. Jones, 28 S. 
W.2d 787, 234 Ky. 691, 70 A.L..R. 336. 

27. Md.—^Maryland Casualty Co. 
East Baltimore Driving Assoc., 
108 A. 617, 185 Md. 106. 

28. Mo.—^Rule v. Anderson, 142 S. 
W. 358. 160 Mo.App. 347. 

29. Cal.—Fruit Growers' Supply Co. 

V. Goss, 41 P.2d 357, 4 Cal.App.2d 
651. 

Minn.—Johnson v. Liaurence, 214 N. 

W. 24, 171 Minn. 202. 

Wash.—^Eilers Muslc House v. Hop- 
kins, 131 P. 838. 73 Wash. 281. 

30. Tex.—^U. S. Fidelity, etc., Co. v. 
Means, etc., Iron Works, 182 S.W^ 
636, 63 Tex.Clv.App. 56. 

31. Or.—Sykes v. Sperow, 179 
488, 91 Or- 668. 

32. Or.—Sykes v. Sperow, supra. 
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faithful perfonnance o£ duties ty an agent or serv¬ 
ant, the obligee’s continuance of the agent or serv¬ 
ant in his employment after knowledge of the lat- 
ter’s default or dishonest conduct will discharge the 
surety from liability for loss arising from subse- 
quent dishonesty or defalcations ;33 but mere negli- 
gence on the part of the obligee in acquiring In¬ 
formation does not operate to discharge the sure- 
ty.34 The surety, however, remains liable for all 
the defaults committed prior to the obligee’s dis- 
covery.35 When a person employed commits an 
act of dishonesty or is unfaithful to his trust, the 
employer may end the contract for his own protec- 
tion, and what he may do and ought to do for his 
OFwn sake the surely may require to be done for 
his;3« but if, after notice to or knowledge on the 
part of the surety of the default or dishonesty of 
the agent or servant, he consents to the obligee’s 
continued employment of the agent or servant, the 
surety remains liable for subsequent defaults,^'^ sub- 
ject to perfonnance of any conditions attached to 
the continued obligation.38 The burden is on the 
surety to show that the obligee had knowledge of 
the employee’s default and continued the employ¬ 
ment without notifying the surety thereof-39 

Employees of Corporation. Where the obligee is 
a Corporation, and an officer of the Corporation is 
the one against whom knowledge of the employee’s 
faithlessness is proved, it is held in some jurisdic- 
tions that the general nile applies, and that the sure¬ 
ty is discharged,^® imless the officer having knowl¬ 
edge is an officer of a distinet Corporation subsidiary 
to, or a branch of, the obligee Corporation.^! In 
other jurisdictions, it is held that the surety is not 
discharged, even though knowledge of default is 
brought horne to some of the officers of the ob- 
ligee.^2 

Applications and limitations of rule^ Generally, 


this rule is held to have no application to cases of 
mere breach of duty or contract obligations by the 
servant or agent not involving dishonesty or want 
of integrity on his part, or fraud or concealment 
on the part of the master or empioyer.‘*3 There is 
no active duty on the employer either to notify 
the sureties or to dismiss the agent or employee for 
a mere default which does not in itself involve dis¬ 
honesty,or to give notice of a mere failure to 
report or account punctually, or tum over or remit 
funds, under the terms of the contract, the per- 
formance of which is secured, unless there is knowl¬ 
edge of an actual defalcation^^ Other authorities 
hold that, where the incompetency or negligence on 
the part of a servant is so gross or habitual that 
good faith to the sureties requires the master to dis¬ 
charge the servant or at least give notice to-the 
sureties,^® or where the employee’s breach of the 
employment contract, whether by dishonesty or 
not, justifies the dismissal by the employer or mas- 
ter,^^ a continuance of the emplo 3 mient without no¬ 
tice to the surety discharges the latter from further 
liability. 

§ 152. Nonperformance of Conditions; Pre- 
vention of Perfonnance 

a. Nonperformance of conditions 

b. Prevention of performance 

a. Nonperformance of Conditions 

[f the surety has annexed condtions, to be perform- 
ed by the creditor or obligee after the contract has been 
entered into, a failure to perform them reteases the 
surety from liability. 

If a surety has annexed conditions, to be per- 
formed by the creditor or obligee after the contract 
has been entered into, a failure to perform them 
releases the surety from liability,^* regardless of 


3& Minn.—Qui Parie Town 
Faimers Union 'Fire Ins. Co. v. 
Remsbersr, 263 N.W. 455. 195 Mlnn. 
402. 

50 C.J. p 168 note 8. 

34. Minn.—^Lac Qui Parie Town 
Farmers Union Ins. C!o. v. Rems- 
ber& supra. 

Tex.—'IT. S. Pidellty, etc., Co. v. 
Means, etc., Iron Works, 132 S.W. 
536. 63 Tex.Civ.App. 56. 

35. Md.—^Lnke v. Thonaas, 36 A. 
437, 84 Md. 608. 

50 aJ. P 168 note 10. 

36. N.Y.—^Emery v. Balts, 94 N.T. 
408. 

37. N.Y.—^Rmery v, supra. 

50 GLJ. p 168 note 11. 

8 & N.Y.—^Emery v. Baitz, supra. 

50 CJr. p 168 note 12. 


39. Tex.—^Poster v. Franklln L. 
Ins. Co., Civ.Aw>-, 72 S.W. 91, 

50 C.J. p 168 note 13. 

40. Mich.—^tna Ins. Co. v. Powler. 
66 N.W. 470. 108 Mich. 557. 

50 C.J. p 168 note 14. 

41. Ky.—^Taylor v. Commonwealth 
Bank, 2 J.J.Marsh. 564. 

50 C.J. p 168 note 15. 

42. Md.—McShane v. Howard Bank. 
20 A. 776, 73 Md. 136, 10 L.R.A. 
552. 

Pa-—^Pittsburgr, etc., R. Co. v. Shaef- 
fer, 59 Pa. 360. 

43. Minn.—Qui Parie Town 
Parmers Union IFire Ins. Co. v. 
Remsberff, 263 N.W. 465, 195 Mlnn. 
402. 

50 O.J. P 169 note 18. 
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44. Minn.—^Manchester P. Assur. 
Co. V. Redfleld, 71 N.W. 709, 69 
Minn. 10. 

60 C.J. p 169 note 19. 

45. Cal.—^Metropolitan Loan Assoc. 

V. Esche. 17 P. 676, 76 Cal. 613. 

50 C.J. p 169 note 20. 

46. Minn.—Manchester P. Assur. 
Co. V. Redfleld, 71 N.W. 709, 69 
Minn. 10. 

50 C.J. p 169 note 22. 

47. 111.—^Rapp V. Phoenix Ins. Co., 
113 111. 390. 65 Ain.R. 427. 

50 C.J. p 169 note 23. 

48. Ark.—^Berznan. v. Shelby, 125 d. 

W. 124, 93 Ark. 472. 

Wis.—Corpns 6’iirls quoted In E3»t- 
te V. Franklln State Bank, 248 N. 
W. 168, 163, 211 Wis. 613, rehear- 
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whether the obligee is or is not negligent,^^ and 
the Principal cannot waive performance.50 Thus, 
i£ the surety has entered into his contract under an 
agreement providing for security for himself,5i or 
has stipulated that a demand be made on the prin- 
cipal,52 or on the surety,53 or that demand be made 
at a'particular place,5^ or has stipulated that the 
Principal shall be prosecuted criminally,56 he cannot 
he held liable if the conditions have not been ful- 
filled- In order to relieve the surety, however, the 
creditor or obligee must have notice of the condi¬ 
tions,5® and the surety is not relieved by nonper- 
fonnance of an agreement made with him by the 
Principal, with which the creditor or obligee is not 
connected,®^ or by the breach of an independent 
agreement between the creditor and the principal.58 

A substantial compliance with conditions'is suffi¬ 
cient, if they are performed as fully as the circum- 
stances will allow.53 Failure to observe provisions 
in statutes, which are directory merely, will not 
discharge a surety,nor will failure by a creditor 
or obligee to observe provisions in the contract 
which were inserted for the benefit of the latter,®! 
or which were inserted for the benefit of the Prin¬ 
cipal,or if they consist of restrictions so un- 


reasonable as practically to amount to a release 
by tending to defeat recovery.33 

Placing Principal in default Where the principal 
is not in default until he has been placed in default 
by the creditor serving notice on him to perform, 
a failure to give sufficient notice will discharge the 
surety,34 the form and requisites of such notice de- 
pending on the terms and requirements of the con- 
tract.65 However, where the default is in no way 
dependent on notice, the failure of the creditor to 
send, or of the principal to receive, notice does not 
discharge the surety.®® 

Building confracts.. In accordance with general 
rules the sureties on a builderis bond are dischargcd 
unless there is a compliance -with the conditions im- 
posed by the bond,®'^ such as a condition that there 
shall be notice of the commencement of the work,®® 
or a condition that liens be released,^ or as to giv- 
ing additional bonds.'^® However, compliance with 
the formal requirements as to the mode of annulling 
the contract if the contractor fails to prosecute the 
work diligently in the judgment of a designated 
official is not a prerequisite to the maintenance of 
an action on the contractoris bond, where he has 
refused to proceed with the work;*^! and it has 


ing denied and modifiled on other 
gToxinds 249 N.W. 72, 211 Wis. 613. 
50 C.J. P 166 note 81. 

Dnty of snxety 

Where agreement by creditor to 
procure security deed from debtor 
to surety contalned express war- 
ranty that deed wouid be properly 
executed and entitled to record, 
surety could rely on warranty and 
would be under no duty to make in- 
spection of deed, or to exerclse dili- 
gence to ascertain whether creditor 
had complied with warranty.—Sted- 
ham V. ^Farmers* State Bank, 126 S. 
R 875, 33 Ga»App. 438. 

49. Pa.—^Larrabee v. Title Guaran- 
ty, etc., Co., 95 A. 416, 250 Pa. 135, 
Li.ILA,1916R 709. 

60. S.C.—Grifflth v. Newell, 48 S.B. 
259, 69 S.C. 300. 

Wis.-^har3ey v. PottholC, 95 N.W. 
124,118 Wis. 268. 

61. Tex.—^Reeves v, Jowell, Civ. 
App., 140 S.W. 364. 

50 C.J. p 167 note 84. 

58. N.M.—-Feder Silberberg Co, v. 
McNeiI, 133 P. 976, 18 N.M. 44, 49 
LJEIA.,N.S., 468. 

50CLJ.p;67note 86. 

SSi Cal.—Morgan v. Menzies, 8 P. 

807, 65 Cal. 243. 

5t CJ. p 167 note 87. 

5^ La.—^Hamer v. Johnson, 16 La. 
242—Fort v. Cortes, 14 La. 180. 

72 C. J.S.—41 


f55. N.T.—^People V. Jansen, 7 Johns. 
332, 5 Am.D. 275. 

50 O.J. p 167 note 89. 

56. TJ.S.—Joyce v. tJockrill, Ohio, 
92 F. 838, 36 C.C.A. 38, afflrmed 21 
S.Ot. 227, 179 U.S. 591, 46 L.Ed. 
832. 

60 C.J. p 167 note 91. 

67. Mich.—Somerville v. Stevenson, 
194 N.W. 408, 224 Mich. 186. 

50 C.J. p 167 note 92. 

58. N.T.—Eliis V. McCormick, 1 
Hllt. 313. 

50 CJ. p 167 note 93. 

69. Fla.—^Robinson v. Bpplng, 4 
So. 812, 24 Fla. 237. 

50 C.J. p 167 note 94. 

60. 111.—Moreland v. State Bank, 1 
111. 263. 

50 C.J. p 167 note 96. 

61. Wis.—CorpTLB Juxla auoted In 
•Ellatte V. Franklin State Bank, 248 
N.W. 168, 163, 211 Wis. 613, re- 
hearing denied and modifled on 
other grounds 249 N.W. 72, 211 
Wis. 613. 

60 C.J. p 167 note 97. 

62. Or.—^Enterprise Hotel Co. v. 
Book, 86 P. 333, 48 Or. 58. 

Wis.—Corpus Juris anoted in EUatte 
V. Franklin State Bank, 248 N.W. 
168, 163, 211 Wis. 613, rehearlng 
denied and modifled on other 
grounds 249 N.W. 72, 211 Wis. 613. 

63. N.C.—^Tarboro Bank v. Fldelity, 
etc., Co., 38 S.E. 908, 128 N.C. 366, 
83 Am.S.R. 682. 


64;. XT.S.—XJ. S. Fidelity, etc., Co. v. 
Sutherlin Constr, Co., C.CJLLa., 
263 F. 360. 

65. U.S.^U. S. [Fldelity, etc., Co. r. 
Sutherlin Constr. Co., supra. 

66- Vt.—^Montpeller v. National 
Surety Co., 122 A. 484, 97 Vt 111. 

67- Pa.—^Tarentum Realty Co. v. 
McClure, 79 A. 661, 230 Pa. 266. 

9 C.J. p 867 note 96. 

68- La.—Orleans, etc., R. Co. v. In¬ 
ternational Constr. Co., 37 So. 10, 
113 La. 409. 

69. TJ.S.—Shelton v. American Sure¬ 
ty Co., Pa., 131 F. 210, 66 C.aA. 
94, certiorari denied 25 S.Ct 791, 
196 U.S. 633, 49 L.Ed. 864. 

9 C.J. p 858 note 1. 

70. Conn.—Chester v. Leonard, 37 
A. 397, 68 Conn. 495. 

71. U.S.—Graham v. U. S., Md., 34 
S.Ct 148, 231 U.S. 474, 58 L.Bd. 
319. 

9 C.J. P 858 note 7. 

Ssctension of time for perfonaance 
The sureties on a building con¬ 
tractores bond cannot defeat recov- 
ery on the ground that the con¬ 
tractor was not allowed extensions 
of time because of various delays, 
where there was no showing that 
requests for extension were made 
except in one Instance and no evi- 
dence of any failure or refusal to 
grant an extension where the claim 
was made and pressed.—^Prlce v. 
Selbel, App., 263 S.W. 212, certlo- 
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been held that, as the owner may waive any delay 
on the part of the contractor, the surety is not 
released by the owner^s failure to give him im¬ 
mediate notice of the failure of the contractor to 
complete the building in the time specified.'^^ Fur- 
thermore, where the conditions inserted in the con- 
tract are for the benefit of the contractor, a waiver 
of such conditions by the contractor does not 
release the suretyHowever, as to the condition 
that Insurance shall be procured by the owner, some 
decisions hold that a failure to procure the Insur¬ 
ance discharges the surety,^'* while other decisions 
hold that the failure to procure Insurance does not 
discharge the surety if there 'is no loss which such 
Insurance would have covered.*^® 

b. FieventiozL of Perfoimamce 

Where performance of the oontract secured Is ren- 
dered Impossible by the aet of the creditor or obllgee, 
the sureties are discharged, since the surety oannot be 
held llable for the non performance of the contract re- 
sutting from some act or omisslon on the part of the 
creditor or obligee. 

Where performance of the contract secured is 
rendered impossible by the act of the creditor or 
obligee, the sureties are discharged,*^® since the 
surety cannot be held liable for the nonperformance 
of the contract resulting from some act or omission 
on the part of the creditor or obligeej'^ A surety 
on the recognizance of a debtor is discharged if 
the creditor enjoins further proceedings;'^^ and a 
surety on a forthcoming bond is released if the 
creditor seizes and sells the property for which the 
bond was given.^^ However, mere delay or inter- 
ference in the performance of the contract by the 


creditor or obligee will not necessarily discharge 
the surety.s® 

§ 153. Reservation of Rights 

A transaction between the Principal and the cred- 
itor or obHgee, which otherwise would operate to dis- 
charge the surety, wili not, as a general rule, have that 
effect If the creditor or obligee reserves all rights against 
the surety, or reserves the right to sue the Principal, 
at the request of the surety. 

A transaction between the principal and the cred¬ 
itor or obligee, which otherwise would operate to 
discharge a surety, will not, as a general rule, have 
that effect if the creditor or obligee reserves all 
rights against the surety,^! or reserves the right 
to sue the principal, at the request of the surety, 
the effect of such reservation being to make the 
agreement with the principal conditional on the 
consent of the surety.®^ In faimess and honesty, 
tiie reservation agreement shouid in terms reserve 
not only the creditores right against the surety, but 
the surety’s right against the principal as well.84 
The reservation cannot be made at a time later than 
that of the transaction which discharged the sure- 
ty.85 Notice to the surety of the reservation is not 
necessary.86 If the negotiations between the prin¬ 
cipal and the creditor have resulted in an absolute 
discharge pr abandonment of the contract, a reserva¬ 
tion against a surety would be unavailing, since 
there would be no rights to reserve.®^ 

§ 154. Taking Additional Security or Sub- 
stitution of CoUateral Securities 

A surety Is not discharged by the act of the creditor 
or obligee in taking additional security, and as a gen- 


rari auasbed State ex rei. Seibel v. 

Trimble, 263 S.W. 215, 299 Mo. 164. 

72. Mo.—^Liackland v. Henshaw, 165 
S.W. 314, 256 Mo. 133. 

9 C.J. p 858 note 8. 

73. U.S,—Gteorge A. Puller Oo. v. 
I>oyle, aCMo.. 87 P. 687. 

ntab.—Corporation of President of 
Church of Jesus Christ of Liatter- 
Day Saints v. Hartford Accident 
& Indemnity Co., 96 P.2d 736, 98 
VtaAi 297. 

74. Neb.—Gallasher v. St. Patrick*s 
Church, 63 N.W. 864, 46 Neb. 535. 

9 CJT. p 858 note 4. 

75. Arh.—Holand v. Lindsey, 146 S. 
W. 116, 104 Ark. 49, A2in.Cas.l914C 
332. 

Lia.—^Town of Mandeville v. Pa- 
Quette, 95 So. 391, 163 Lia. 33. 

9 OJ. p 858 note 4. 

78. TJ-S.—^Puerto Rlco v. Titi e Guar- 
anty. etc., Co., Pa., 33 S.Ct. 362, 
227 U.S. 382. 57 UBd. 561. 

50 CJr. p 168 note 5. 

Axhitrsiy tennination of contract by 


obligree as discharge see supra § 
128. 

77. U.S.—Yanadimn Corp. of Amer¬ 
ica V. Pldelity & Deposit Co. of 
Md., C.aA.N.T., 169 P.2d 106. 

60 C.J. p 168 note 4. 

78. Mass.—^Palmer v. Everett, 7 
Allen 358. 

79. Lsu—Jacobson v. Sevlll, 6 La 
Ann. 277. 

80. U.S.—^Knutson v. Metallic Slab 
Porm Co., C.C.A.Tex., 128 P.2d 408, 
rehearing denied 130 F.2d 200. 

Mich.—^Doherty v. Detrolt Pidelity & 
Surety Co., 214 N.W. 833, 240 
Mich. 36. 

81. 111.—City Nat. Bank & Trust 
Oo. V. Burnham, 17 N.B.2d 505, 297 
IlLApp. 211. 

Mass.—^Karcher v. Burbank, 21 N.E. 
2d 542, 303 Mass. 303, 124 A.L.R. 
1292. 

Pa— Corpus Juris dted in. In re 
Roy*s Bstate, 167 A. 800, 801, 306 
Pa 541. 

50 aj. p 116 note 24. 


Effect of reservation of rights 
against surety on defense of dis¬ 
charge resulting from: 
Extension of time of payment see 
infra § 190. 

Release of: 

Cosurety see infra § 231. 
Principal see infra § 223. 

82. Ala—Prout v. Decatur Branch 
Bank, 6 Ala 309. 

Va—^Bxchange Bldg., eta, Co. v. 
Bayless, 21 SJBS. 279, 91 Va 134. 

83. Miss.—Hunt v. Knox, 34 Miss. 
655. 

50 C.J..P 116 note 26. 

84. Ohio.—Gholson v. Savin, 31 N. 
E.2d 868, 137 Ohio St. 651, 139 A 
L.R. 75. 

85. Ala—^Elyton v. Hood, 25 So. 
746, 121 Ala 373. 

88- N.Y.—Morgan v. Smith, 70 N.T. 
537. 

50 C.J. p 116 note 33. 

87. Ohioi—Gholson v. Savin, 31 N. 
B.2d 858. 137 Ohio St. 661, 139 A 
L..R. 75. 

50 C.J. p 116 note 34. 
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eral rule subctltution of colTateral wlll not discharge the 
surety In the absence of Injury In fact. 

A surety is not discharged by the act of the 
creditor or obligee in taking additional security,88 
or receiving possession of property of the principal, 
although it is sufficient to pay the debt.89 This rule 
is applicable, although the additional security is 
accepted after the maturity of the obligation,9un- 
less a binding agreement to extend the time of pay- 
ment of the obligation is made, as discussed infra 
§ 174. Thus, the addition of a guaranty to a note 
will not release a maker thereof who is a surety.^i 
A fortiori taking additional security to protect a 
debt other than that on which the surety is liable 
will not discharge him.92 

Substituiion of coUateraL As a general rule sub- 
stitution of collateral will not discharge the surety 
in the absence of injury in fact®3 However, it has 
been held that substitution of security of a different 
kind discharges the surety, although the security 
substituted was as good as the security surren- 
dered.9^ In any event, an unauthorized substitution 
of securities causing actual injury to the surety will 
resuit in his complete^® or pro tanto^® discharge. 

§ 155. Taking of New Security or Execution 
of New Contract 

Whlle a new contract made by the creditor or obligee 
to take the place of a former one ordlnaiily will discharge 


§§ 154-155 

the sureties' on the old contract, a new bond does not 
necessarlly take the place of the old one, but may be 
cumulative. 

While a new contract made by the creditor or 
obligee to take the place of a former one will, in 
general, discharge sureties on the old contract,»7 a 
new contract between the creditor or obligee and 
the Principal without notice to the surety, made 
after the principars default and notice given to the 
surety thereof, not constituting a departure from 
the original contract, does not release the surety 
from liability.98 Furthermore, as the rights and 
liabilities of a surety become fixed on a building 
contractores default, the surety is not r-eleased from 
ali liability when the owner relets the work to an- 
other contractor.^ Hence, a new contract with a 
surety or its nominal representative for the comple- 
tion of the work contracted for, made after the de¬ 
fault of the Principal and notice by the stirety that 
it would complete the contract, will not discharge 
the surety from the liability for obligations incurred 
by the principal under the contract^ 

A new bond does not necessarily take the place 
of the old one, but may be cumulative nor does 
the taking of bonds in judicial proceedings dis¬ 
charge sureties who were liable before such bonds 
were given.3 However, if the 'intcntion is clearly 
otherwise, the new bond will be held to release the 
sureties on the first one.-* If the relation terminates 
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88 . U.S.—U. S. ▼. Axman, C.C.Cal., 
153 F. 982. 

Ark.—^Baiik of Maynard v. Carroll, 
49 S.W.2d 369, 185 Ark. 788. 

Ga.—W. T. Rawlelgh Oo. v. Over- 
street, 32 S.E.2d 674, 71 GaApp. 
873. 

MiniL —^Trovatten v. Minea, 7 N.W. 
2d 390. 213 Mlnn. 644, 144 A.L.R. 
1263. 

N.C.—Maxwell v. Southern Fldellty 
Miut. Ins. Co., 9 IS.E.2d 428, 217 
N.C. 762. 

Pa.—Plummer v. Wllson, 185 A. 311, 
322 Pa. 118. 

56 GLJ. p 156 note 75. 

Taking additional security and ex- 
tending time see infra S 177. 

89. Neb.—Greenwood First Nat. 

Bank v. Wilbem, 90 N.W. 1126, 93 
N.W. 1002, 95 N.W. 12, 65 Neb. 
242. 

90n Pa.—First Nat. Bank v. Jones' 
Estate, 6 A.2d 273, 334 Pa. 677. 

91. Neb.—Anderson v. Hali, 94 N. 
W. 981, 4 Neb., «CJnoff., 494. 

Ky.—Boyse v. Winchester Bank, 
146 S.W. 738, 148 Ky. 368. 

93. N.T.—Keeler v. Hollweg, 55 N. 

T.S. 821, 36 App.Div. 490. 

50 C.J. p 166 note 81. 

CShanglng form of indebtedness in 
connection with extension of time 
see infra $ 176. 


94. Tex.—Albright v. Allday, Civ. 
App., 37 S.W. 646. 

50 C.J. p 156 note 32. 

95. Va.—^Ashby v. Smith, 9 Leigh 
164, 36 Wa. 164. 

96. N.J.—^Monroe v. De Forest, 31 
A. 773, 63 N.J.Eq. 264. 

Ohio.—lEYazier v. Bank, 2 Ohio App. 
159, 20 Ohio Cir.Ct..N.S., 662. 

97. U.S.—OJ. S. V. Stephanldis, D.C. 

I N.T., 46 F.2d 691—Chesapeake 

Transit Co. v. Walker & Son, C.C. 
Pa., 168 P, 850, affirmed Chesa¬ 
peake Transit Co. v. Mott, 169 P. 
643, 95 C.C.A. 41. 

Ga,—Haigler v. Adams, 63 S.B. 716, 
6 Ga.App. 637. 

—^Plrst Nat. Bank v. Innerst, 
Com.Pl., 61 York Degr-Rec. 145. 
Wash.—L&acht v. Empire State 
Surety Co., 113 P. 773, 62 Wash. 
339. 

50 C.J. p 128 note 13. 

New bond an: 

Discharging surety on Injunction 
bond see Injunctlons § 294. 
Releasing surety on bond of mu- 
nlcipal office see Munlcipal Cor- 
poratlons § 547 d. 

New note 

Where payee accepts new note for 
same debt and new note is not 
slgned by surety who signed old 
note, surety is reZeased from liahll- 
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ity on old note.—^Brown v. Cooper 
Co., Tex.CivApp., 99 S.W.2d 687, er¬ 
ror dlsmlssed. 

98. U.S.—Wingr & Bostwick Co. v. 
TT. S. Fldellty & Guaranty Co., C.C. 
N.T., 160 F. 672. 

99- lU.S.—U. S. V. U. S. Fldellty, 
etc., Co.. Cal.. 35 S.Ct 298, 236 U. 
S. 512, 69 L.Ed. 696. 

1 . U.S.—Board of Educatlon of City 
of Asbury Park v. Maryland Cas- 
ualty Co. of Baltlmore, Md., CUCJl. 
N.J., 27 F.2d 20. 

N.T.—Harley v. Mapes Reeves 
Constr. Co., 68 N.T.S. 191, 33 Misc. 
626. 

Or.—Hand Mfg. Co. v. Marks 52 
P. 612. 53 P. 1072, 59 P. 549. 36*Or. 
623. 

50 C.J. p 128 note 16. 

New bond of: 

Executor or administrator see 
Executors and Adminlstrators S 
959. 

Guardian see Guardian and Ward 
$ 207 e. 

3. N.T.—Smith v. IFalconer, 11 Hun 
481, affirmed 79 N.T. 638. 

50 O.J. p 128 note 16. 

4, lowa.—^Ramsey v. Coolbaugh, 18 
lowa 164. 

60 C.J. p 128 note IT. 
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by the making of a new obligation, the sureties on 
the prior one are not discharged as to defaults 
which already bave occurred.® In any event the 
release of a surety by the making of a new bond is 
not effected nntil the new bond is executed and 
accepted.® 

New lease. The g^ving of a new lease which 
supersedes the old one will release from liability 
sureties on the first oneJ 

§ 156. Knowledge of Existence of Relation- 
ship 

As a general ruis, In order that a‘surety, as such, 
may be Kifscharged by acts of the creditor or obllgee, the 
latter must havs knowledge of the existence of the re- 
latlon. 

As a general rule, in order that a surety, as such 
may be discharged by acts of the creditor or ob- 
ligee, the latter must have knowledge of the exist¬ 
ence of the relation,® or it must appear from the 
face of the contract;® but, if the creditor or obligee 
has knowledge, it is not necessary that the relation 
be shown on the face of the instrumenti® Although 
the creditor or obligee did not possess such knowl¬ 
edge originally, or if the relation arose from trans- 
actions occurring after the contract was entered 
into, he must respect the rights of the surety when 
informed that the relation exists, as discussed supra 
§32. 


§ 157. Prejudice to Surety 

As a general rule. In order for a gratuitous surety 
to be discharged, it Is not necessary that he Show prej¬ 
udice in fact; If technically his rights have been violat- 
ed, he wlll be discharged whether he has In fact been 
harmed or benefited. 

As a general rule, in order for a surety to be dis¬ 
charged, it is not necessary that he show prej'udice 
in fact; if technically his rights have been violated, 
he will be discharged whether he has in fact been 
harmed or benefited.^1 However, in some j‘urisdic- 
tions the rule is that the release of a surety without 
pa 3 Tment or performance can only resuit from some 
act or omission by the creditor which proves or 
may prove injurious to the surety and, under 
the statutes existing in a few j*urisdictions, a surety 
is discharged in most cases, only in so far as he 
has been prejudiced.^^ 

Compensated surety. As a general rule, a com- 
pensated surety must be prejudiced by the act of 
the creditor or obligee before it will be discharged 
thereby.^^ 

§ 158. Consent of Surety 

A surety is not discharged by any act of the creditor 
or obligee to which he consents. 

A surety is not discharged by any act of the 
creditor or obligee to which he consents.^® Con¬ 
sent may be given at the time the act or alteration 
is made,i® or by ratification of an act or altera- 


5. N.C.—Sharpe ▼. Connelly, 11 S. 

R 177. 106 N.a 87. 

50 CLJ. p 128 note 18. 

e. K-T.—ReUly v. Dodge. 14 N.T.S. 
129. 59 N.Y.Saper. 199, aJSrmed 29 
KJE. 1011, 131 N.T. 163. 

50 CLJ. p 128 note 19. 

Benewal note 

Where surety sl^med renewal note 
on oondltion that obligee obtain 
other sUrnatures, failure to perform 
oondltion does not alfect surety^s 
liability on orlginal note. 

HL—Belorodker Lioan & Investment 
Co. V. Goldenberg^, 253 BLApp. 416. 
N,C.—Bank of Benson v. Jones, 61 
S.a 198L 147 N.a 419. 

T. Mo,—Hotel Milton Co. v. Powell. 
123 S.W. 953. 146 3ffoA.pp. 208. 

8. ^.S.—Caaemai Jbzis cited in Mis- 
sissippi Valley Trust Co. v. Bus- 
sey, C.aA.FIa., 49 P.2d 881, 883. 
NJT.—Ooorpns JPazis dted in ICann v. 
Bagbee. 167 A. 202, 207, 113 NJT. 
SSo, 434. 

N.T.—White T. AugeUo, 254 N.T.S. 
128,142 Mlsc. 233. 

Wasb.—^Alaska Pac. Salmon Oo. v. 
Ifottbevson, 101 P.2d 606w 3 Wadi. 
td 560. 

iOCLXplllnoteGi. 


Knowledg^e of existence of relation 
on extension of time for payment 
or other performance see infra § 
187. 

9. Tex.—Lnbbock First Nat. Bank 

V. Alexander. CivApp.. 4 S-^W.ld 
298 

50 aj. p 112 note 65. 

10. Mich.—Stevens v. Oaks. 25 N. 

W. 309, 58 Mich. 343. 

Pa.—First Nat. Bank v. Innerst, 
Com.Pl., 51 York Legr-Roc. 145. 

50 OJ. p 112 note 66. 

11. Tex.—Corpus JUzis dted In 
Uoyd r. Thorp, CivA.pp., 42 S.W. 
2d 263, 265. 

50 C.J. p 112 note 69. 

Necessity of prejudice by: 

Alteration of contract see supra 
9 124. 

Bxtension of time of payment see 
infra IS 188. 189. 

Release of: 

Cosurety see infra | 231. 
Becurity see Infra S 204. 

18. U.S.—Denver Englneering Works 
Oo. V. Blkins, aaPa., 179 F. 922, 
reversed on other grounds 181 F. 
684, 105 COA 1. 

50 OJ. p 112 note 70. 
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13. Mont—Dodd V. ‘Vuoovich, 99 P. 
296, 38 Mont. 188. 

50 OJ. p 112 note 72. 

14. U.S.—Atlantic Trust, etc., Co. 
V. Xiaurinburgr, Va., 163 F. 690, 90 
C.CA. 274, certiorari denled 29 S. 
Ct. 683, 213 U.S. 673, 53 L.Ed. 666. 

50 aJ. p 112 note 73. 

15. N.Y.—Comey v. United Surety 
Co., 111 N.B. 832, 217 N.Y. 268. re- 
hearingr denied 112 N.R 1055, 218 
N.Y. 625—Corpus Juris dted in 
Carpenter v. Hogan, 50 N.Y.S.2d 
123, 127, 182 Misc. 103. 

60 C.J. p 112 note 76. 

Consent of surety to: 

Alteration of contract or obliga^ 
tion see supra | 124. 

Bxtension of time of performance 
or payment see infra | 191. 
Release of: 

Cosurety see Infra | 231. 
Principal see infra | 223. 
RelinoLuishment of security held 
by creditor or obligee see Infra 
I 205. 

Unauthorlzed payment to Princi¬ 
pal see supra | 133. 

16. Mich.—^Board of Fducation of 
City of Sault Ste Marie v. Ohans- 
see, 177 N.W. 976. 211 Mich. €1. 

50 aJ. p 112 note 76. 
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tjon at a time subsequent thereto,!’ or it may be 
gjyen ia advance, as at the time the contract of 
Mretyship is entered into.l* If assent is condi- 
the conditions must be performed in order 
that 4e suret/s liability may continue.!® Where 
there are two or more sureties, assent by fewer than 
ali does not prevent the discharge of the others.®® 

Party necessary to give consent. If the surety 
is living, the consent must be given by him®! or 
his agent;®® if he is dead, by his personal represen- 
tatives.®® 

Consent by a surety mentally incapable -mll oper¬ 
ate the as if no consent had been given.®* 

§ 159 . -Implied Consent 

Consent may be Implied from the conduct of the 
surety. 

Consent may be implied from the conduct of the 
surety,such as advice or a request to perform the 
acts relied on as a discharge,26 or from a course 
of business or usage knowjj to the surety.27 Where 
consent is to be implied, the facts from which it is 
to be implied must very clearly warrant the implica- 
tion.26 Mfere knowledge of acts done by the cred« 
itor or obligee subsequent to the making of the 


contract of suretyship without objection on the part 
of the surety is not consent by the latter,^^ for, as 
a general rule, some aflGirmative action is neces- 

sary.30 

§ 160. Waiver by, or Estoppel of, Surety 

a. In general 

b. New promise 

c. Taking indemnity or security from 

Principal 

a. In General 

A surety may walve hia defenses, or by his acts and 
conduct be estopped to assert them. 

A surety may waive his defenses,®! or by his 
acts and conduct be estopped to assert them.®® So, 
knowledge at the time of entering into the contract 
of suretyship of acts done prior thereto without no- 
tice of dissent will estop the surety from daiming 
the advantage thereof.®® Ordinarily, whatever will 
estop the principal from asserting a defense will 
also estop the surety as to that defense.®^ Waiver, 
unlike estoppel, is always a question of intention,®^ 
to be proved either by express declarations or by 
acts or omissions, from which it may be inferred.®® 


17. N.y.—Corpus fl^irls dted In 
Carpenter v. Hogaji, 60 N.T.S.Zd 
123. 127, 182 Misc. 103. 

50 aJ. P118 note 77. 
la Tex.—Brown Iron Co. v. Tem- 
plemon, 69 S.W. 249, 30 Tex.Clv. 
App. 60 . 

50 CJr. p 113 note 78. 

19. Mlim.—Norwegrlaji Svangrellcal 
Lutheran Bethlehexn Cong. v. U. 
S. Fidelity, etc., Co.. 83 N.W. 487, 
81 Minn. 32. 

/UJS. — ^Mundy V. Stevens. Pa., 
61 P. 77, 9 C.C.A. 866. 

50 CLJ. p 118 note 80. 

21, qj.S.— U. S. V. Cushman, C.C.N. 
H.. 25 F.Cas.No.14,907, 2 Sumn. 
310. 

22. TJ.S.—^Federal Surety Co. v. 
ICUspaugh, etc., Corp., C.C.A.riid.. 
14 F.2d 937. 

50 CU. p 113 note 82. 

28. TJ.S.—^U. S. V. Cushman, C.C.N. 
H., 25 {F.Cas.No.14,907, 2 Suznn. 
310. 

50 <1J. p 113 note 83. 

34. m.—Gaar v. Hulse, 90 lll.App. 
548. 

26. NM ,—Corpixa iTiixls Qnotdl In 
Pacific I^Jat. Agr. Credit Corpora¬ 
tion V. Hagerman. 61 P.2d 867, 
860. 39 KM. 649, 101 A.I 1 .R. 1801. 
6Q aj, p 113 note 85. 

Rlght to imply consent to; 
Alteratlon of contract see supra 
5 124. 

BlversJon of Instrument see 
pra i 122. 


Bartension of time of payment see 
infra *§ 191. 

Rellnquishment of security see in¬ 
fra 9 205. 

26. N.M.—Corpus Jttrls qnoted In 
Pacific Nat. Agr. Credit Corpora¬ 
tion V. Hagerman, 51 P.2d 857, 860, 
39 N.M. 549, 101 A.L..R. 1801. 

60 C.J. p 114 note 86. 

27. N.M.—Corpus Jnrls anoted in 
Pacific Nat. Agr. Credit Corpora¬ 
tion V. Hagerman, 51 P.2d 857, 860, 
39 N.M. 649, 101 A-L..R. 1301. 

60 C.J. p 114 note 87. 

2& N.M.—Corpus Juris qjxoted In 
Pacific Nat. Agr. Credit Corpora¬ 
tion V. Hagerman, 51 P.2d 857, 860, 
39 N.M. 649. 101 A.Lr.R. 1301. 

50 C.«r. p 114 note 88* 

29. N.M.—Corpus Juris gnoted In 
Pacific Nat. Agr. Credit Corpora-J 
tion V. Hagerman, 51 P.2d 857, 860, 
39 N.M. 649, 101 A.LuR. 1801. 

50 C.J. p 114 note 89. 

' Mere sllenoe or passive consent 
after knowledge of breach of condl- 
tlon under which surety slgned does 
not constitute acQuiescence or con¬ 
sent to change by surety.—^Pacific 
Nat. Agr. Credit Corporation v. Ha¬ 
german, 61 P.2d 867 ’ 39 N.M. 649, 101 
AL..R. 1301. 

30. N.M.—Corpus Juris guoted In 
Pacific Nat. Agr. Credit Corpora¬ 
tion V. Hagerman, 51 P.2d 867, 860, 
39 N.M. 549, 101 AXuR. 1301. 

60 aJ. p 114 note 90. 

31. TJ.S.—State-Planters* Bank & 


Trust Co. V. First Nat. Bank, C.C. 
A.Va., 76 F.2d 627, certiorari de- 
nied 66 S.Ct. 923, 296 UJS. 764, 79 
L.Ed. 1706. 

Tex.—^Evans v, First Nat Bank, Civ. 
App., 101 S.W.2d 1080, error re- 
fused. 

60 C.J. p 114 note 92. 

Waiver of defense caused by; 
Change or alteratlon in contract 
or obllgation see supra 9 '124. 
Bxtenslon of time see Ixifra 9 192. 
Fallure to give notlce of defaiilt 
In time ,or manner reauired see 
supra 9 150. 

TJnauthorlzed payment see supra 
9 136. 

, Waiyer,' estoppel, or consent to r^ 
lease of security see infra 9 206. 

32. lowa.—OBhnplre State Surety do. 
V. Des Moines, 181 N.W. 870, is2 
N.W. 887, 162 lowa 631. 

60 C.J. p 114 note 93. 

33. Wash.—Columbla Security Co. 

V. Mtnsk Acddent etc., Co.. 183 P. 
137, 108 Wash. 116. 

Estoppel or waiver as to defects In 
suretyship contract see supra 5 
83. 

34. Mo.—State v. Blakemore, 206 SL 

W. 626, 276 Mo. 696. , . 

35. Ind.—Cleveland, etc., R. Co. v. 
Moofe, 82 N.E. 52, 84 NJEL 640.,170 
Ind. 828. 

60 C.J. p 114 note 96. 

36. Colo.—Southern Surety Co. ▼. 
Chrls Irvlng Plumbing, etc., Oo.. 
184 P. 866, 67 Colo. 811. 


su- 



! 160 


PRINCIPAL AND 8UBETY 


72 C.J.S, 


It is essential that the surety have knowledg-e of 
the facts which would justify his considering him- 
self discharged or not bound,®*^ although it is not 
necessary that he be aware of their legal efifect^® 
If his ignorance results from his own negligence 
he will be conclusively presumed to have knowl- 
edge.33 with knowledge of such facts, he does 
any affirmative act which contemplates the con- 
tinued existence of his status as a surety, he there- 
by waives the right to claim that he is discharegd^® 
An offer to make a pajnment in order to avoid liti- 
gation is not a waiver of the provisions of the sure- 
tyship contract,^^ and an offer to pay a note, by the 
saretys attomey, under the mistaken belief that 
the surety is liable, will not estop the surety from 
defending on the ground that he has been re- 
leased.*® A surety cannot waive his defense to the 
detriment of his own creditors,^S and a waiver by 
tJie Principal will not affect the surety.^^ 

b. New Promise 

If a surety nnakes a new promise to pay the debt or 
acknowledgee Its continued existence, he thereby waives 
any defense he may have by reason of any act of the 
creditor or obllgee. 

If a surety makes a new promise to pay the 
dcbt,^5 or acknowledges its continued existence,^® 


he thereby waives any defense he may have by rea¬ 
son of any act of the creditor or obligee. However, 
a new promise in ignorance of a release is not bind- 
ing.^7 As a general rule a new consideration is not 
regarded as necessary,^® although the contrary is 
held in a few jurisdictions,^® at least where neces¬ 
sary in order to revive the Principal obligation.®® 
The payment of interest by a surety, after his re¬ 
lease by operation of law, will not alone operate as 
a new promise,and part payment with the money 
of the Principal, although the surety does not state 
that he acts as agent of the principal,®^ or declara- 
tions that he may have to pay or expects to pay,5® 
or negotiations looking to a settlement,®^ or the 
mailing of a letter which is never received,®® will 
not operate to reinstate the obligation. 

c. Taking Indemnity or Secuiity from Principal 

As to whether a surety waives a defense by taking 
Indemnity from the Principal after knowledge of the 
facts, the cases are not in accord. 

On the question whether a surety waives a de¬ 
fense by taking indemnity from the principal after 
knowledge of the facts, the cases are not in entire 
accord, it having been held that this is not a 
waiver,®® while other cases are to the contrary.®^ 


37. Mo,—Boppaxt v. IlUnois Sure¬ 
ty Co., 12« S.W. 768. 140 MoJLpp. 
675. 

Pa.—First Nat. Bank v. lunerst 
ComJPl., 51 Tork 145. 

50 aX p 114 note 98. 

38; Ohlo.—Bindskopf v. Poman, 28 
OWo St 516. 

Vt—ChurchUl v. Bradley. 5 A. 189, 
58 Vt 403, 56 Am.H. 563. 

88; Kiss.—State v. Hamey, 57 

Miss. 863. 

50 aX p 115 note 1. 

40. U.S.—Jaxdc V. Gralgrliead Rlce 
lOlL Co., G.CJLArk., 167 F^d 96, 
ceartiorari denled New Amsterdam 
Oasoalty Co. v. Craigrhead Hlce 
Kill. Co., 68 S.Ct 1340, 334 ig.S. 
819, 92 I^Ed. 1756. 

N.T.—Oorpus Jnris dted la Carpen- 
ter v. Hogan, 50 N.Y.S.2d 123. 127, 
182 Misa 103. 

OicL—C. S. Fidelity & Guaranty Co. 
V. Kern, 62 P.2d 1173, 178 Okl. 
870. 

Pa.—Springr Garden Bulldlng & Loan 
Ass^n V. Khodes, 190 A. 630^ 126 
Pa.Super. 102. 

50 C.J. p 116 note 2. 

41« Oolo.—Southern Surety Co, v. 
Cbris Irvin^ Ptumbins, etc., Co., 
184 P. 356, 67 Colo. 31X 
50 OJ. p 115 note 3. 

48. Ky.—^Morehead v. Citizens* De- 
poeit Bank, 113 S.W. 501^ 180 Ky. 
414, 13 L.R.A.,N.Sn 14X 


43. Minn.—Campion v. WMtney, 14 
N.W. 806, 30 Minn. 177. 

50 CJT. p 115 note 5. 

44. n.S.—Maryland Fidelity, etc., 
Co. V. U. S., N.T., 187 F. 866, 70 
aCA. 204. 

50 C.X P 115 note 6. 

BatULcatloa by Principal 

Where contractor in execution of 
his contract with subcontractor 
charsred a large amount to subcon¬ 
tractor for lumbw pald for by con¬ 
tractor, and subcontractor ratlhed 
the fnll charge, if ratiflcation was 
erroneous, subcontractoi^s surety 
could have It corrected but surety 
was not warranted in rescinding and 
repudiating liability under the con- 
trsLct of Buretyship because of de- 
faults of the contractor under the 
drcumstanoes without having spe- 
cidcally complained.—Knutson v. 
Metallic Slab Form Co., C.C.A.T6X., 
128 F.2d 408, rehearing denled 130 
lF.2d 200. 

45. N.T.—Oorpiu Jhzls dted in 
Carpenter v. Hogan, 50 N.Y.S.2d 
123, 127, 182 Mlsc. 103. 

50 OJ. p 115 note 8. 

New promise as waiving defense re- 
sulting f^m discharge by: 
Alteration of contract see supra 
9 124, 

Diverslon of contract or use of 
funds for unauthorized purpose 
see supra 9 122. 

Sxtension of time see infra 9 192. i 
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46. N.T.—OorpuB Jnziji dted ia 
Carpenter v. Hogan, 50 N.Y.S.2d 
123, 127, 182 Misc; 108. 

50 CJT. p 115 note 9. 

47. Ga—Crandall v. Shepard, 144 
S.E. 772, 166 Ga. 889. 

48. N.Y.—Carpenter v. Hogan, 50 
N.T.S.2d 123, 182 Misc. 103. 

60 C.X p 115 note 10. 

49. Ky.—Steger v. Jackson, 102 S. 

. W. 329, 139 Ky. 491, 31 JKy.X. 484. 

50 C.X p 115 note 11. 

BO. Ml ch.—^Detroit First Nat. Bank 
V. Currie, 110 N.W. 499, 147 Mich. 
72, 118 Ain.S.R. 537, 9 'L.R.A-,NJS., 
698, 11 Ann.Cas. 241. 

50 C.X p 115 note 12. 

51. 111.—^Brockman v. Sieverling, 6 
I11JV.PP. 512. 

50 aX P 115 note 13. 

52. Me.—Liime Bock Bank v. Mal- 
lett, 42 Me. 849. 

53. N.H.—Fowler v. Brooks, 13 N, 
H. 240. 

54. Ky.—Slaughter v. Hampton, 90 
S.W. 981, 28 Ky.L. 904. 

50 C.X P 116 note 16. 

55. Tex.—Cruse v. Gan, CivApp., 
193 S.W. 406. 

66. N.H.—Fowler v. Brooks, 13 N. 
H. 240. 

50 CX p 116 note 18. 

57. Tex.—Campbell Frlntlng Press 
v. Powell, Civ.App., 24 S.W, 965. 

56 aX p 116 note 19. 
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If a surety erroneously supposing himself liable 
takes secarity, he may be liable to the extent there- 
of .68 However, a surety does not waive a defense 
if he did not in fact accept the security.6» if he ac- 


cepted security -which appears not to be of any 
value,6® or if he accepted the security without the 
knowledge of the creditor and subsequently sur- 
rendered it to the Principal.®^ 


D. EXTENSION OF TIME OFPATMENT OR PERFORMAirCB 


§ 161. In General 

A $urety'8 contract cannot be extended by Imposing 
thereon a new and different date for performance by 
the Principal to the prejudice or possible prejudice of 
the surety without his concurrence. 

While a surety^s contract cannot be e?ctended by 
imposing thereon a new and different date for 
performance by the principal to the prejudice or 
possible prejudice of the surety without his con- 
carrence,®^ a creditor may, with the consent of the 
surety, grant the principal debtor an extension of 
time of payment,®^ or he may, in the absence of 
such consent, make such an agreement with the 
principal debtor if he reserves ali rights against the 
surety®^ so that the agreement does not operate as 


absolute and final on the liability of the surety, but, 
rather, operates as a qualified and conditional sus- 
pension of the remedies which the creditor ex- 
pressly retains against the surety.®^ 

§ 162. Operation and Effect 

As a general rule, an extension to the principal of 
the time of payment or performance of the principal 
obligatlon by the creditor or obllgee, without the consent 
of the surety, will discharge the surety. 

As a general rule, an extension to the principal 
of the time of pa3rment or performance of the prin¬ 
cipal obligation by the creditor or obligee, without 
the consent of the surety, will discharge the sure¬ 
ty.®® The reasons for the discharge of the surety 


58. Tenn.—^Hoss v. Croucli, Ch.A., 
48 S.W. 724. 

58, Tex.—Campbell Printing-Press 
Mfff. Co. V. Powell, Civ.App., 36 
S.W. 1005. 

60. lowa.—Phelps v. Walkey, 60 N. 
W. 560. 84 lowa 120. 

Wis.—Fay v. Tower, 16 N.W, 668, 68 
Wis. 286. 

61. Ind.—Rittenhouse v. Kemp, 37 
Ind. 268. 

62. La.—0’Baiiion v. WllUs, 129 So. 
440, 14 LiaJ\.pp. 638. 

Misa—^Hederman v. Cox, 193 So. 19, 
188 Miss. 21. 

Extension of time sranted by court 
see Infra § 244. 

63. Mass.—^Brockton Sav. Bank v. 
Shaplro, 42 N.11.2d 826, 311 Mass. 
696. 

Effect of siiret 3 r*s consent see Infra 
S 191. 

64. Mass.—^Brockton Sav. Bank v. 
Shaplro, supra. 

Effect of reservatlon of rights see 
infra S 190. 

65. Mass.—^Brockton Sav. Bank v. 
Shaplro, supra. 

66. TJ.S.—Sauder v. Dittmar, C.C.A. 
Kan., 118 P.2d 624. 

Ark.—City of Morrilton v. Moose, 49 
S.W.2d 1044, 186 Ark. 1061. 

Colo.—^Drescher v. Fulham, 52 P. 

686, 11 Colo.App. 62. 

Del.—'Equitable Trust Co. v. Shaw, 
194 A 24, 22 Del.Ch. 47. 

Fla.—Anderson v. Trueman, 130 So. 
12, 100 Fla. 727. 

Ga.—^Benson v. Henning, 178 S.E. 
406, 60 GaApp. 492. 

—^Anschell v. Plynn, 256 111.App. 
230. 


Ind.—Owen County State Bank v. 

Quard, 26 N.R2d 396, 217 Ind. 76. 
lowa.—^Federal Land Bank of Oma¬ 
ha, Neb., V. Christiansen, 298 N.W. 
641, 230 lowa 637—^Ellers v. 

Frleling, 234 N.W. 276, 211 lowa 
841. 

Ky.— JJ, ®. Pidellty & Guaranty Co. 
V, Mayo Arcade Corporation, 70 
S.W.2d 631, 263 Ky. 768—Hender- 
son V. Phcenlx Ins. Co., 25 S.W.2d 
359. 233 B:y. 217. 

La.—^Blectrical Supply Co. v. Eu- 
gene DFreeman, Inc., 162 So. 510, 
178 La- 741—^Manale v. Harrls, 
App., 166 So. 839—^Item Co. v. Po- 
lazzo, 134 So. 345, 18 La.App. 594, 
modlded on other grounds 138 So. 
458, 18 'La.App. 694—0'Banlon v. 
Wlllis, 129 So. 440, 14 La.App. 638. 
Me.—^Leavltt v. Toungstown Pressed 
Steel Co., 166 A. 606, 132 Me. 76— 
BlumenthaJ v. Serota, 151 A 138, 
129 Me. 187. 

Mass.—^Taborsak v. Massachusetts 
Bomding & Insurance Co., 193 N. 
B. 729, 289 Mass. 8—Conway Sav. 
Bank V. VInick, 192 N.B. 81, 287 
Mass. 448—^Manufacturers' Pl- 
nance Co. v. Rockwell, 180 N.B. 
224, 278 Mass. 602. 

Minn.—^Bursell v. Morgan, 233 N.W. 
12, 181 Minn. 462. 

MonL—(G. IS. Building & Loan Ass*n 
V. Bums, 4 P.2d 703, 90 Mont. 402. 
Mo.—Corpus Juris dted In State ex 
rei. Hardy v. Farrls, 47 S.W.2d 
198, 200, 226 Mo.App. 1007—Dick- 
herber v. Turnbull, App., 31 S.W. 
2d 234-^obe v. Buck, 31 S.W.2d 
98, 224 MO.APP. 621. 

Neb.—Nordeen v. Nelson, 279 N.W. 
323, 134 Neb. 707. 

N.J.—Adelman v. Franklin Wash- 
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Ington Trust Co., 44 A2d 399, 187 
N.J.Eq. 267—Oriental Building & 
Loan Ass’n v. Nutley & Avondale 
Realty Co., 19 A2d 861, 129 N.X 
Eq. 292—^Hunt v. Gorenberg, 165 
A 881, 9 N.J.Misc. 463. 

N.T.—^Becker v. Faber, 19 N.E.2d 
997, 280 N.Y. 146, 121 AL.R. 1010. 
reargument denied Becker v. In- 
termann, 21 N.B.2d 216, 280 N.T. 
730—^Yonkers Builders Supply Co. 
V. Petro Luclano & Son, 199 N.B. 
46, 269 N.T. 171, 102 AL.R. 769— 
DuPort V. First Nat. Bank of 
Glens Falis, 29 N.T.S.2d 729, 262 
App.Div. 267, reversed on other 
grounds 43 N.B.2d 34, 288 NT. 
261—Irvlng Trust Co. v. Hutchln- 
son Holding Corporation, 270 NT. 
S. 684, 241 App.Div. 107—Bank of 
U. S. V. Andron, 277 NT.S. 694, 
166 Misc. 21—Sturman v. Lomor 
Realty Co., 265 N.T.S. 664, 148 
Misc. 277—^Buffalo Porge Co. v. 
Fidelity & Casualty Co. of New 
York, 266 NT.S. 329, 142 Misc. 
647. 

Or.—Walin v. Toung, 180 P.2d 635, 
181 Or. 186. 

Pa.—^Plummer v. Wllson, 186 Pa. 
311, 322 Pa. 118—Grermantown 

Trust Co. V. Bmhardt, 184 A 467, 
321 Pa. 561, followed 184 A 460, 
321 Pa. 667—Spring Garden Build¬ 
ing d; Loan Ass'n v. Rhodes, 190 
A 630, 126 Pa.Super. 102—Fure 
Oil Co. V. Shlifer, 175 A. 896, 115 
Pa.Super. 819—^In re HJhlig’s Bs- 
tate, 167 A 479, 109 Pa.Super. 604 
—^Hause v. Smlth. Com.Pl., 56 
Dauph.Co. 392—^F^rst Nat. Bank & 
Trust Co. of Dallastown v. In- 
nerst, Com.PL, 61 York Leg.Rec. 
145. 
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are that the extension amounts to an alteration of 
the prindpal contract without his consent,67 that it 
operates as a new loan to the principal,®^ and that 
it impairs the surety’s right of subrogationi^ by 
preventing his payment of the debt and procedure 
ag^inst the principal for indemnityJ*^ 

Applications of rule, The nile that an extension 
of time discharges the surety has been applied to 
agreements for extension of the time of perform- 
ance of a contract,"^! arbitrations extending the time 
for payment of the principal debt,'^^ agreements not 
to sue to collect the debt'^3 or for a continuance'^^ or 
stay*^® of proceedings, including a stay of execution 
by agreement of the parties,*^® and various other ex- 
tensions.^^ A mere stipulation for postponement 
of one of the ordinary proceedings in an action will 
not discharge the surety*^® on an undertaking given 
thcrein.^® An extension of an independent contract 
ohviously will not discharge the surety.®® An 
agreement by the creditor with the principal not to 
sue the surety until after a certain time does not 
discharge the latter.®! 

Discharge of cosureiy. When the principal debt- 
or and one of the sureties make a valid agreement 


by which the time of payment of the debt is ex- 
tended, every other surety who does not consent 
to such extension is released from liability.®^ 
release of a surety operates to relieve his cosurety 
from liability for that proportion of the debt which 
the surety released should have paid as between 
himself and the cosurety had he not been released.®® 
The mere giving of time to one or two cosureties 
whose obligations are equal will not discharge the 
other.®^ 

§ 163, -Sureties on Negotiable Instru¬ 

ments 

In the absence of a statute providing otherwise, 
the general rule as to the discharge of the surety by 
an extension of tfme to the principal Is appllcable to 
sureties on negotiable instrumenta. 

In the absence of a statute providing otherwise, 
the general rule as to the discharge of the surety 
by an extension of time to the principal is applica- 
ble to sureties on negotiable instruments.®® Where 
the suretyship relation arises independently of 
the negotiable instrument, an extension will dis¬ 
charge the surety.®® 

Under provisions of the Negotiable Instruments 


R.I,—^Xiidustrlal Trust Co. v. Gold¬ 
man, 193 A. 852, 59 ILX. 11, 112 
A.I..R. 131S. 

SJ>.—Zaatrow v. Knight, 229 N.W. 

925, 56 SJD. 554, 72 879. 

Tsx.—^Texas Nat. Bank of Beaumont 
V. Debes. 120 S.W.2d 794. 132 Tex. 
207—^Brinker v. First Nat. Bank, 
ComA^pp., 37 S.W.2d 136—^Trimble 
V. Whltson, Civ.App., 77 S.W.2d 
899—^Dansby v. Stroud. Civ.App., 
48 S-W.2d 1018, error refused. 
Wa^—GUlman v. Purdy, 9 P.2d 
1092. 167 Wash. 659, followed in 
8 P.2d 1094, 167 Wash. 701. 

56 C.J. p 136 note 39. 

ns defense Is i^ersoaal to the 
soretr and cannot be set up for him 
by another creditor of the principal. 
—Tnmer v. Stewart, 41 S.B. 924, 61 
W.Va. 498- 

mtder Mzly dedsiozui the defense 
of discharge by an extension of time 
sraa unavailahle to a surety in an 
action at law, the defense heing re- 
garded as purely eauitable in chasr- 
acrter.—i>evers v. Ross. 10 Gratt. 
258, 51 Ta. 252^ 60 AulD. 881—^0 
CLJ. p 132 note 56. 

6T« Kont—^U. S. Bnllding A Loan 
Afi8*n T. Boms, 4 P.2d 703. 90 
Mont. 408. 

Fa.—Haose v. Smith, ComJ?!., 56 
X>ax 2 ph.Co. 882. 

‘TecL .—Danaby ▼. Stroud, dvJLpp., 48 
S.W.Sd 1018, error rafizsed. 
SOGXplSt nota41. 

SffiMit of alteration or modlfication 
of contract generally see supra $ 
IM. I 


Bisk of surety increased 

S.D.—^Zastrow v. Knight, 229 N.W. 

925, 66 S.D. 554, 72 A.L.R. 379. 

88. Ind.—Spurgeon v. Smitha, 17 N. 
105, 114 Ind. 453—Musgrave v. 

Glasgow, 3 Ind. 81. 

89. Ky.—IT. S. Fldelity & Guaxanty 
Co. V. Mayo Arcade CoxDoration, 
70 S.W.2d 681, 253 Ky. 763. 

S.D.—Zastrow v. Knight, 229 N.W. 

926, 66 S.D. 654. 72 A-L.R. 379. 

50 C.J. p 131 note 43. 

7a Ky.—U. S. Fidelity & Guaranty 
Co. V. Mayo Arcade Corporation, 
70 S.W.2d 631, 263 Ky. 768. 

Mont.—S. Building & Loan Ass*n 

V. Burns, 4 P.2d 703, 90 Mont. 402. 
S.D.—Zastrour v. Knight, 229 N.W. 

925, 66 S.D. 554, 72 A.L.R. 379. 

50 Cjr. p 131 note 44. 

71. Mich.—^Todd v. Greenwood Tp. 
School Dist. No. 1, 40 Mich. 294. 

N.Y.—^Livlngston v. Moore, 44 N.Y.S. 
125, 15 App.Div. 15, appeal dis- 
mlssed 56 N.B. 148, 161 N.Y. 602. 

50 aj. p 131 note 46. 

72. N.Y.—Coleman v. Wade, 6 N.Y. 
44. 

50 C.J. p 181 note 47. 

73: Tex.—^McKaughan v. Baldwln, 
C1V.APP., 163 S.W. 660. 

50 CLJ. P 132 note 48. 

74. Mich.—Walker v. Archer, 87 N. 

W. 754, 128 Mich. 603. 

Tex-—Wybrants v. Lutch, 24 Tex. 
309. 


' 75. N.Y.—Ducker v. Rapp, 67 N.T. 
464—^Boughton v. Orleans Bank. 2 
Barb.Ch. 458. 

78. Miss.—Miller v. Lewls, 60 So. 

654, 103 Miss. 598. 

50 aJ. p 182 note 5L 

77. Me.—^Phillips v. Rounds, 33 Me. 
857. 

50 C.J. p 182 note 52. 

78. N.Y.—Ducker v. Rapp, 67 N.Y. 
464. 

50 C.J. p 182 note 58. 

79. Wash.—Hali, etc., iFumlture Co. 

V. Schmidt, 85 P. 424, 7 Wash. 606. 
50 OJ. p 132 note 54. 

80. Kan.—Allen v. HopkLni^ 61 P. 
750, 62 Kan. 175. 

50 C.J. p 132 note 55. 

81. Ala.—Armstead v. Thomas, 9 
Ala. 586. 

82. Tex.—Short v. Shannon, Civ. 
App., 211 S,W. 463, 

83. Wis.—^Hallock v. Yankey, 78 N. 

W. 156, 102 Wis. 41, 72 Ain.S.R. 
86L 

Ky.—Koehler v. Hussey, 57 S. 
W. 241, 22 Ky.L. 817. 

50 C.J. p 132 note 61. 

85. S.D.—Citizens' State Bank of 
Colman v. Rosenwald, 256 N.W. 
264, 63 S.D. 50. 

50 CJ. p 133 note 66. 

Reservation of rights see Infra § 
190. 

86. Mo.~-Citlzen8* Bank v. Douglass,, 
161 B.W. 601, 178 Mo-App. 664. 

50 C.J. p 134 note 72. 


AdQ. 
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Act to the effect that one who, by the terms of a 
n^tiable instrument, is absolutely required to pay 
it is primarily liable, and that only persons sec- 
ondarily liable are discharged by extension or re- 
newal -without their assent, a joint maker of a 
note is not discharged by extension of the time of 
payment, even thot^h he is a mere surety as be- 
tween himself and the other maker.®'' An indorser 
snrety, however, is discharged as one secondarily 
liable.*® There is authority to the effect that the 
surely will be discharged as to one not a holder 
in due course,®* although other authority is to the 
contrary.®® 

g 154 . -Surety Having Security 

A surety taking security from his principar agalnat 
Ilabllity by reason of the suretyshlp may not be per- 
mltted to urge a discharge by reason of an extension of 
time by the creditor. 

A surety hy taking security from his principal 
against liability by reason of the suretyship in 
effect appropriates that portion of the property or 
effects of the principal to the payment of the debt 
and may not be permitted to urge a discharge by 
reason of an extension of time by the creditor.^i 
If, however, security taken from the principal by 
a surety to indemnify him against loss proves to 
be worthless,32 or is lost without the fault of the 

surety,®® he will be discharged by an extension of 
the time of pajrment This is true also if security 
taken by him is retumed to the principal before the 
extension is granted, the creditor not 'being aware 
of the indemnity at the time the extension is 
granted.®^ 

§ 165. *-Surety on CoUateral Security 

It has been held that an unauthcrized extension of 


§§ 163-166 

a Principal note will discharge the surety on an In¬ 
strument glven as collateral. 

It has been held that an unauthorized extension 
of a Principal note will discharge the surety on an 
instrument g^ven as collateral,®® while other author¬ 
ity is to the contrary.®® 

§ 166. —— Principal Debtors in Relation- 
ship of Principal and Surety Inter 
Se - j 

I 

Where two persons are bound for the same debt, 
and there Is an obligation on the part of one to exon¬ 
erate the other, in the event of payment being enforced 
against such other, and this Is known to the creditor, 
then the creditor cannot extend the time of payment 
to the party ultlmately Fiable without discharglng the 
other debtor, even though such debtor occupies the 
position of a principal debtor to the creditor. 

Where two persons are bound for the same debt, 
and there is an obligation on the part of one to ex¬ 
onerate the other, in the event of payment being 
enforced against such other, and this is known to 
the creditor, then the creditor cannot extend the 
time of payinent to the party ultimately liable with¬ 
out discharging the other debtor, even though such 
debtor occupies the position of a principal debtor 
to the creditor,®*^ as where debtors become sureties 
by anotheris assuming the indebtedness,®® and as 
in the case of former partners, some of whom have 
assumed to pay firm debts.®®« Where the nile is ad- 
hered to that one who signs an obligation as a prin¬ 
cipal cannot assert as against the creditor or obligee 
that he is, in fact, merely a surety, one who signs 
as a joint makeri or as a joint and several maker® 
cannot assert that he has been discharged by an 
extension of time to the principal debtor without 
• his consent 
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87. Cal.—^Mortsrage Guarantee Co. 
▼. Chotiner, 64 P.2d 138, 8 Cal.2d 
110, 108 A.L,.R. 1080. 

Mich.—Buckeye Commerdal Sav. 

Bank v. Protegere, 231 N.W. 66, 
250 Mich. 652. 

50 C.J. p 133 note 68—8 C.J. p 74 
notes 91, 92. 

Wkere t&e law of a forelsrn. Jnrls- 
diotlon !■ not pleaded and proved, 
it will be assumed that the common- 
law rule prevalls, and the surety 
wU! be discharged by an extension. 
—A. B. Blise Lumber Co. v. Enke- 
ma, 181 N.W. 201,. 148 Mlnn. 5—50 
C.J. p 134 note 73. 

8a Mass.—^Magllone v. Penta, 165 
K.E. 424, 266 Mass. 413. 

50 O.J. p 134 note 69. 

88i lowa.—-Pullerton Lumber Co. v. 
Snotiffer, 117 N.W. 50, 139 lowa 
176. 

50 OJ. p 134 note 70. 


90. Okl.—Oklahoma State Bank v. 
Seaton, 170 P. 477, 69 Okl. 99. 

60 C.J. p 134 note 71. 

91. Wash.—^McDougall v. WalUng, 
68 P. 669, 21 Wash. 478, 76 Am.S. 
R. 849. 

60 C.J. p 134 note 74. 

92. Wash.—Thompson v. Metropoli¬ 
tan Bldg. Co., 164 P. 222, 95 Wash. 
546. 

50 C.J. p 134 note 75. 

93. lowa.—Cltizens' Bank v. Bames, 
30 N.W. 857, 70 lowa 412. 

50 C.J. p 134 note 76. 

94. Ind.—^Rlttenhouse v. Kemp, 37 
Ind. 258. 

95. Ohio.—Slagle v. Pow; 41 Ohlo 
St. 603. 

50 C.J. V 134 note 79. 

96. Pa.—^Delaware County Trust, 
etc., Co, V. Haser, 8 DehOo. 126, 
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afflrmed 48 A. 694, 199 Pa. 17, 86 
Am.S.R. 763. 

'50 C.J. p 134 note 80. 

97. N.C.—^Hamilton v. Benton, 104 
S.R 78, 180 N.C. 79. 

50 C.J. p 135 note 85. 

Necesslty of knowledge on part of 
creditor see infra S 187. 

98. N.C.—Hamllton v. Benton, au- 
pra. 

50 C.J. p 135 note 86. 

As between grantor and grantee of 
mortgaged premlses see Mortgrar 
gea fi 416 d. 

99. Or.—^Lazelle v. MUler, 67 P. 307, 
40 Or. 549. 

60 C.J. p,135 note 87. 

1. La,—^Morlarty v. Bagnetto, 34 So. 
701, 110 La, 598. 

50 0.1. p 135 note 88. 

2. Md.—^Yatea v. Donaldson^ 6 Md. 
389, 61 Am.D. 283. 

60 C.J. p 135 note 84. 
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§ 167. —— After Judgmeat against Princi¬ 
pal and Surety 

Where the suretyshfp relatlon survives a Judgment 
against Principal and surety, an extension of time after 
such Judgnnent will discharge the surety. 

Where the suretyship relation is held to survive 
a judgment against principal and surety, an exten¬ 
sion of time after such judgment will discharge the 
surety.s Where, however, the surety is regarded 
as having become a principal by virtue of such 
judgment, an extension of time thereafter will not 
discharge him.^ 

§ 168. -Extension by One of Several 

Creditors or ObUgees 

An extension of time, or a stay of execution, granted 
to the Principal by one of two Joint creditors, has been 
held to release the surety as to both. 

An extension of the time of payment,® or a stay 
of execution,® granted to the principal by one of 
two joint creditors, has been held to release the 
surety as to both. It has also been held that where 
a contractor gives a bond to secure laborers and 
materialmen, as well as to secure the performance 
of his contract, an extension of time for completing 
the Work will not affect the Hability of the sureties 
on the bond, for labor and material furnished.^ 

§ 169. -Extension as to One of Joint 

Principals 

A contract of extension entcred into between the 
creditor and one of several Joint makers of the princi¬ 
pal contract operates to discharge the sureties In the 
absence of their assent. * 

A contract of extension entered into between the 
creditor and one of several joint makers of the 
principal contract operates to discharge the sureties 
if not assented to by them.® 


§ 170- “ Extension as to Part of Debt 

An extension of time granted to the principal for a 
portion of his fndebtedness will not discharge a surety 
as to the balance. 

An extension of time granted to the principal for 
a portion of his indebtedness will not discharge a 
surety as to the balance.® If a surety is liable for 
different payments,!® such as installments of rent,ii 
an extension of time as to one or more will not 
affect the Hability of the surety as to the others. 
The surety is, however, discharged as to the par- 
ticular pajrment for which an extension was grant- 
ed .^2 ^ agreement that the indebtedness may 

be paid in installments after maturity is an exten¬ 
sion of time discharging the surety.^® 

§ 171. — Where Period of Maturity Not 
Fixed 

Where no period of maturity is fixed, no extension 
of time can discharge the surety. 

W^here no period of maturity is fixed, no ex¬ 
tension of time can discharge the surety.^^ WTiere 
the surety has become liable for ali debts of the 
Principal to become due, extensions granted to the 
principal will not discharge the surety if the debt 
as extended answers to the description of those 
intended to be secured.!® Under a statute pro- 
viding that a contractores bond is to stand as se- 
curity for specified claims and demands until the 
same are fully paid, sureties on such a bond are 
not discharged by an extension of time as to claims 
or demands of the character specified in the stat- 
ute.i® An extension for a period not in excess of 
that limited by statute for the bringing of suit on 
the original indebtedness will not discharge a 
compensated surety.^^ 


8. Tex.—^Pllgrlm ▼. Dykes, 24 Tex. 
383 . 

50 C.J. p 135 note 90. 

4. Tenn.—^Bryant v. Rudisell, 4 
HeLsk. 656. 

50 OJ. p 135 note 92. 

5. Ky.—Clartc v. Patton, 4 J.J. 
Marsh. 33, 20 Am.D. 203. 

Ohio.—Carpos JSxis dLied ia. McClln- 
tocfe-Pield Co. V. Weliai, 178 N.E. 
20, 21, 40 Ohio App. 181. 

G, Ky.—Givens v. Brlscoe, 3 J.J. 
Marsh. 520. 

N.Y.—Bangs v. Strong, 10 Paige 11, 
affirmed 7 HUI 250, 42 Ain.D. 641. 

V- tJ.S.—H. S. Fidelity, etc., Co. v. 
V. S.. Colo., 24 S.Ct. 142, 191 U.S. 
4X6, 48 UEd. 242. 

50C.J. P maoteSS. 

8. Wash.—Warbiirton v. Halph, 38 
P. 140, 9 Wash. 537. 


9- N.Y.—Klein v. Long, 50 N.Y.S. 

419, 27 App.Div. 158. 

50 C.J. p 135 note 97. 

One of several notes 
Tex.—^I)ansby v. Stroud, Civ.App., 48 
S.W.2d 1018. 

la Ala.—Corpns JwciB dted in 
Maulitz V. Jones, 133 So. 701, 702, 
222 Ala. 609. 

Wash.—G-illmam v. Purdy, 9 P.2d 
1092, 167 Wash. 659, followed in 
9 P.2d 1094, 167 Wash. 701. 

50 C.J. p 135 note 98. 

11. N.H.—Bleeker v. Johnson, 190 
N.W. 1010, 49 X.D. 156. 

60 C.J. p 136 note 99. 

12. Wash.—Gillman v. Purdy, 9 p. 
2d 1092, 167 Wash. 669, followed 
in 9 P.2d 1094, 167 Wash. TOl. 

50 C.J. P 136 noie 1. | 
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13- CaJ.—^Pordyoe v. Eliis, 29 Cal. 
96. 

50 C.J. p 136 note 2. 

1^ La.—^Electrical Supply Co. v. 
Eugene Preeman, Inc., 152 So. 510, 
178 La. 741. 

Mo.—Corpns Jtixls q^oted in State 
ex rei. Hardy v. Parris, 47 S.W. 
2d 198, 200, 226 Mo.App. 1007. 

50 C.J. p 136 note 4. 

15. Mo.—Corpns Jnxis gnoted, in 
State ex rei. Hardy v. Parris, 47 
S.W.2d 198, 200, 226 Mo.App. 1007. 

Pa.—Corpns Jnris oited in In re 
Cancelmo^s Estate, 162 A. 454, 465, 
308 Pa. 178. 

50 C.J. p 136 note 5. 

16. N.D.—^Thompson Yards v. 
Kingsley, 208 N.W, 949, 54 N.D. 
49. 

17. Ga.—National Surety Co. v. 
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In the case of a compensated surety on a con¬ 
tractores bond it is ordinarily held that extension 
for a reasonable or customary period,!^ or for a 
period not in excess of that limited in the bond for 
bringing suit thereon,!® will not discharge the 
surety. 

§ 172. -Affirmative ReKef 

A surety who has been discharged by an extension 
of time to the princIpal need not wait until he is pro- 
ceeded agalnst, to take advantage of his defense, but 
Is cntitled to relief In equlty. 

A surety who has been discharged by an exten¬ 
sion of time to the principal need not wait until 
he is proceeded against, to take advantage of his 
defense. He is entitled to relief in equity,20 and 
can obtain an injunction restraining proceedings 
against him,^! or against execution on a judgment 
obtained before he had notice of the extension of 
time.^ 

§ 173. Requisites and Sufficiency of Exten¬ 
sion 

In order to constitute an extension discharglng the 
surety, it should appear that the extension was for a 
definite period, pursuant to an enforceable agreement 
between the principal and a creditor having knowledge 
of the suretyship relatlon, and that It was made without 
consent of the surety or with a reservation of rights 
with respect to him. 


In order to constitute an extension discharging 
the surety, it should appear that the extension was 
for a definite period, pursuant to an enforceable 
agreement between the principal and a creditor 
ha-vdng knowledge of the suretyship relation, and 
that it was made without consent of the surety or 
with a reservation of rights with respect to him.^* 
The right of a surety to consider himself discharged 
by an extension of time to the principal is not af- 
fected by the fact that the principal did not know 
of the suretyship relation.24 In order to discharge 
the surety by an extension it must appear that the 
contract did in fact provide for an extension.*® 

The contract must be one which precludes the 
creditor from,*® or at least hinders him in,*^ en- 
forcing the principal contract within the period 
during-which he could otherwise have enforced it, 
and which precludes the surety from pajning the 
debt.*8 If the principal confess judgment under 
an agreement with the creditor for a stay of ex¬ 
ecution, it has been held that the surely is not dis¬ 
charged if the creditor could not have obtained 
judgment, in the ordinary course, any sooner than 
the postponed time but if the extension is longer 
than the time which would be required to obtain 
judgment and execution in a suit not defended, 
the surety is discharged, although the principal 
might have obtained as great delay by defending 
the suit*® If the creditor agrees to receive pay- 


Walker County, 104 SJB. 18, 26 
Ga^p. 643. 

18L U.S.—U. S. FIdellty, etc., Co. v. 
U S.. Colo., 24 S.Ct. 142, 191 U.S. 
416. 48 li.Bd. 242. 

50 C-J. p 136 note 10. 
la W.Va.—Ohio County v. Clem¬ 
ens, 100 S.B. 680, 86 W.Va. 11, 16, 
7 A.L.R. 373. 

50 CU. p 136 note 11. 
fiOL Ga.—^McCrary v. Coley, Ga. 
Dec. 104. 

N.a—Pipkin v. Bond, 40 N.C. 91. 

21. N.J.—Slatoff V, Theurlch, 199 
A. 49, 123 N.J.B<i. 693. 

50 C.J. p 136 note 13. 

Burdea of proof 

N.J.—Schmnann- v. Fldelity Unjton 
Tnist Co., 8 A.2d 862, 126 N.J.E<i. 
349, affirmed 12 A.2d 724, 127 N.J. 
Bq. 249. 

22. N.C.—Howerton v. Spragme, 64 
N.C. 461. 

50 C.J. p 136 note 14. 

23. €ra.—^Benson v, Hennlnx, 178 S. 
H. 406, 60 Ga.App. 492. 

Bindin^r agreement see Infra 5 174. 
Consent of surety see Infra § 191. 
Definite period of extension • see in¬ 
fra 5 176. 

Knoviedgre of relationship see infra 
5 187. 


Heservatlon of rigrhts see Infra 5 
190. 

Other Btatements of elements 
Cal.—Bdwards v. Mortgragre Securi- 
ties of Santa Barbara. 44 P.2d 
1066, 6 Cal.App.2d 641. 

Me.—^Blumenthal v. Serota, 161 A. 
138, 129 Me. 187. 

R.L—Industrial Trust Co. v. Gold¬ 
man, 193 A. 862. 69 R.I, 11, 112 A. 
Li.R. 1313. 

60 C.J. p 136 note 19 [a]. 

24k lowa.—^BLoward v. Clark, 36 
lowa 114. 

Tex.—Short v. Sbannon, Civ.App., 
211 S.W. 463. 

25. Mo.—^Mercantile Trust Co. v. 
Donk. 178 S.W. 113, 

60 aj. p 137 note 22. 

26. lU.S.—Gleason v. McDonald, C.C. 
A.Mich., 103 F.2d 837. 

Fla.—Slottow V. Hull Inv. Co., 129 
So. 677, 100 Fla. 244. 
lowa—^Eilers v. ffiTielingr, 234 N.W. 
276, 211 lowa 841. 

Ky.—^Bradford v. Union Trust Co.; 

47 S.W.2d 636, 242 Ky. 709. 

La—0'Banlon v. WUIis, 129 So. 440, 
14 LaApp. 638. 

N.T.—^Becker v. Faber, 19 N.B.2d 
997, 280 N.T. 146, 121 A.L.R. 1010, 
reargument denied Becker v. In- 
temann, 21 N.E.2d 216, 280 N.T. 


730—Polaris Bldg. Corporation v. 
Bimberg, 241 N.T.S. 738, 137 Misc. 
289—^Acme Investors Corp. v, Ka- 
han, 64 N.T.S.2d 6. 

Pa—^Flrst Nat Bank of Dallastown 
V. Innerst, Com.Pl., 61 Tork Leg. 
Bec. 145. 

60 C.J. p 139 note 46. 

Tylng oredltor^B haadB 

In order to efCect the release of 
the surety by an agreement to ex- 
tend the time of payment, the credi¬ 
tor must so tie his hands under the 
new agreement as to preclude him¬ 
self from enforcing the old contract 
during the period covered by the 
extension.—^Industrial Loan & In- 
vestment Co. v. Miller, 141 So. 687, 
163 Misa 288—Graham v. Pepple, 97 
So. 180, 132 Miss. 612, 30 A.L.R. 
1278. 

27. Vt—Austin v. Dorwln, 21 Vt 
38. 

60 c!j. p 149 note 46. 

28. U.S.—Gleason v. McDonald, CC. 
A.Mich., 103 P.2d 837. 

50 C.J. p 140 note 48. 

29. Ohlo.—Upington v. May, 40 
Ohio St 247. 

60 C.J. p 140 note 49. 

3(h N.T.—Bower v, Tiermann; S 
Den, 378. 

60 C.J. p 140 note 60. 
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ment of the debt in property, instead of money, at 
a distant day after maturity there is an extension 
dischaii^g the surety.*^ 

§ 174. *— Necessity of Binding Agreement 

There must be a bfnding and enforceable contract 
exfending the time of payment to the principal debtor 
in order to effect a release of the surety. 

Mere delay,32 indulgence s® or forbearance®^ to 
the Principal will not discharge the surety. In or¬ 
der to effect his release there must be contract for 
extension, binding and enforceable®^ at law®® or in 
equity.®*^ A binding contract is not shown where 
the agreement for extension has been executed by 
only a portion of the parties between whom it 
purports to be made.®® 


Mutual assent The rule applicable to contracts 
generally requiring mutual assent applies to con¬ 
tracts for an extension having the effect of dis- 
charging the surety.®® A mere unaccepted offer is 
insufficient to constitute a contract for extension 
discharging the surety.^® It has been said that the 
contract must be positive,^! definite,4® and com¬ 
plete.^® 

§ 175* - Necessity of Fixed or Definite 

Period of Extension 

The extension of the principal debt must be for a 
fixed or definite period In order to discharge the surety. 

The extension of the principal debt must be for a 
fixed or definite period in order to effect a dis¬ 
charge of the surety.^^ It is not sufficient that the 


zu lOL —^BOlIaudon ▼. Arnoua, 8 
Mart.^.S., 596. 

N.Y.—Wacnzian v. Hoas, 14 Barb. 
232. 

32. N.J. —Burack v. Hayers. 187 A. 
767, 121 N.J.Ea. 135, afBrmed 191 
A. 841. 122 5. 

Bbl—^P luxmner v. Wilson, 185 A- 311, 
322 Pa. 118. 

33> Miss.—Industrlal Loan & In- 
vestment Co. v. Miller, 141 So. 587, 
163 Miss. 288. 

N.T.—Aczne Investors Gorp. t. iBZar 
hau. 64 N.Y.a2d 6. 

50 CU. p 137 note 23. 

XAsleiioy to a debtor in defanlt or 
delay permitted by creditor without 
chansre lu time when payxnent mi^ht 
be demanded does not constitute an 
extension of the time for payment.— 
Becker v. PUser, 19 N.E.2d 997, 280 
N.T. 146, 121 AXuR. 1010, reargu- 
ment denied Becker v. Intemann, 21 
X.B.2d 216, 280 N.T. 730—Acme In¬ 
vestors CoTp. Y. Kahan, 64 N.Y.S. 
2d 6. 

3tb Hlss.—IndustriaI Xioan & In- 
vestment Co. v. Miller, 141 So. 587, 
163 Mlss. 288. 

Pa.—^Plummer v. Wilson, 186 A. 811, 
322 Pel 118—Germantown Trust 
Co, V. ESmhardt. 184 A- 457, 321 
Pa. 561, followed 184 A. 460, 321 
Pa. 667. 

50 C.J, p 187 note 24. 

85. U.S.—Gleason y. McDonald, C.C. 

A.M1C1L. 103 F.2d 837. 

GaL—Ooor]^ aiizls gnotad ia. Ed- 
vards v. Mortxagre Securitles of 
Santa Barbara, 44 P.2d 1056, 1058, 
6 Cal.App.2d 641. 

Ga,—Benson Y. Henning; 178 SJBL 
406, 50 Ga.App. 492. 
lowa.—SIilers y. Frielins; 284 K.W. 
276, 211 lowa 841. 

Ky.— U. a. Fidelity Guaranty Co. 
Y. Mayio Arcade Coiporation, 70 S. 
WM 631, 253 Ky. 763—Biadford 
Y. Tfnlon Trost Co^ 47 S.W.2d 536, 

242 Ky, 768. 


Or.—Walln y. Toung, 180 P.2d 635,, 
181 Or. 186. I 

Ky.—Henderson y. Phoenix Ins. Co., 
25 S.W.2d 359, 233 iKy. 217. 
Miss.—IndustriaI Lioan & Invest- 
ment Co. v. Miller, 141 So. 687, 163 
Miss. 288. 

N-J.—^Adelman y. Franklln Washing¬ 
ton Trust Co., 44 A.2d 399, 137 N. 
J.Ea. 267—^Burack v. Mayers, 187 
A, 767, 121 136, afflrmed 

191 Jl. 841, 122 N.J.Ba. 6. 

N.T.—Becker v. PSaber, 19 N.E.2d 
997, 280 N.Y. 146, 121 A.Ii.R. 1010, 
reargument denied Becker v. Inte¬ 
mann, 21 N.ES.2d 216, 280 N.Y. 730 
—^Hermann v. Gressel, 266 N.Y.S. 
263, 148 Misc. 776—Acme In¬ 

vestors Corp. V. KahaTi, 64 N.Y.S. 
2d 6. 

Pa.—First Nat. Bank y. Jones* Es- 
tate, 6 A2d 273, 334 Pa. 577— 
Germantown Trust Co. v. Em- 
hardt, 184 A. 457, 321 Pa 661, fol¬ 
lowed 184 A 460. 321 Pa 667— 
First Nat Bank & Trust Co. of 
Dallastown v. Innerst, ComJPl., 61 
York Lteg.Hec. 145. 

S.D.—Citizens’ State Bank of Col- 
man v. Rosenwald, 256 N.W. 264, 
63 S.D. 60—^Zastrow v. Elnight, 229 
N.W. 925, 66 S.D. 564, 72 AL.R. 
379. 

Va—^Llvermon v. Lloyd, 167 S.E.' 
146, 156 Va 940. 

50 C.J. p 137 note 26, p 146 note 32. 
Illegal contracts see Infra 5 185. 
Parties to contract see Infra 5 180. 

Xhe traasaction mxurt IhyoIyo ali 
eiiweTitlalii of binding contract in or¬ 
der to exonerate surety by exten¬ 
sion of time to principal debtor.— 
Bradford v. Union Trust Co., 47 S. 
W.2d 536, 242 SZy. 709. 

36L Va—Cape Charles Ina y. 

!Parmera* Mnt Exch., 92 S.E. 918, 
120 Va 771, 

60 CLJ. p 138 note 27. 

37. Mass.—Wilson y. Powers, 130 
Massw 127. 

I Va—Cape Charles "RaTiTr, Xna Y. 


fE^armers’ Mut Exch., 92 S.E. 918, 
120 Va 771. 

38. U.S.—Uniontown Bank v. Mac- 
key, Ind., 11 S.Ct 844, 140 U.S. 
220. 35 D.Ed. 485. 

50 C.J. 144 note 16. 

39. Ark.—Vaughan v. Vemon, 100 
S.W. 92, 82 Ark. 28. 

50 C.J. p 144 note 11. 

4a Mo.—^Todd V. James, 138 B.W. 

929, 157 MoApp. 416. 

60 aj. p 144 note 12. 

41. Miss.—IndustriaI Loan & In- 
vestment Co. v. Miller, 141 So. 687, 
163 Miss. 288. 

50 CJ. p 144 note 13. 

42. Md.—^Berman y. Elm Doan, etc., 
Assoc., 78 A 1104, 114 Md. 191, 
195. 

50 CJ. p 144 note 14. 

43. "Ky .—^Marshall y. Holllngsworth, 
179 S.W. 34. 166 Ey. 190, 194. 

60 CJ. p 144 note 15. 

Performance of conditlons see Infra 
9 186. 

44. Ark.—City of Morrllton v. 

Moose,' 49 S.W.2d 1044, 185 Ark. 
1051. 

Cal.—Corpus Juris guoted in Ed- 
wards v. Mortgage Securities of 
Santa Barbara, 44 P.2d 1056, 1058, 
6 Cal.App.2d 641. 

Fla—Slottow V. Hull Inv. Co., 129 
So. 577, 100 Fla 244. 

Ga—Finch v. Provident Mut. Ldfe 
Ina Co. of Philadelphia 190 S.K 
675, 55 GaApp. 618—^Benson v. 
Henning; 178 S.E. 406, 60 GaApp. 
492. 

Ky.—U. S. Fidelity & Guaranty Co. 
Y. Mayo Arcade Corporation, 70 S. 
W.2d 531, 258 Ky. 768—^Henderson 
V. Phoenix Ina Co., 26 B.W.2d 359, 
233 Ky. 217. 

Misa—^Love v. darl^ 158 So. 484, 
171 Misa 758. 

Mo.—Jobe v. Buck, 81 S.W.2d 98, 
224 MoApp. 621. 

Neb.—Shnler v. Hummel^ 95 N.W. 
I 850, X Neb.Unof. 204. 
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creditor actually does wait a long time after an 
agreement for <ielay>5 Any fixed period of ex- 
tension, however short, is suflBcient,46 such as a 
few days,^*^ a day,^® or even a momentis In ac- 
cordance with the general rule it has been held 
that the surety is not discharged by an agreement 
to dismiss a suit without specification of any day 
tip to which indulgence is to be given,50 or by a 
stay or withdrawal of execution without a definite 
extension.®^ 

An extension for a specified number of days is 
for a fixed or definite time so as to discharge the 
surety.®^ There is authority to the eifect that a 
reasonable time is a definite time within the mean- 
ing of the rule,®^ while other authority is to the 
contrary.®^ An agreement to extend the time for 
payment until the debtor is able to pay has been 
held to release the surety.®® An extension until 
demand has been held not to be for a definite pe¬ 
riod.®® In accordance with the facts and circum- 
stances of the particular case various agreements 


have been held to constitute®^ or not to constitute®® 
an extension for a fixed or definite period. 

§ 176. - Changing Form or Evidence of 

Indebtedness • 

Merely changing the form or the evidence of In¬ 
debtedness, or taking' an addittonal evidence thereof. 
Involves no extension and does not discharge the sure¬ 
ty. Taking new evidence of fnd-ebtedness to mature at 
a later date is an extension discharging the surety. 

Merely changing the form®® or the evidence of 
indebtedness,®® or taking an additional evidence 
thereof,®! involves no extension and does not dis¬ 
charge the surety. If a note of the principal is not 
taken as payment of the original debt®® or does not 
suspend the creditores right of action®® the surety 
is not discharged. Taking a new evidence of inr 
debtedness to mature at a later date is an exten¬ 
sion discharging the surety,®^ as where the credi¬ 
tor takes from the principal a note®® or draft®® 
for the debt payable at a future day. So also, the 
taking of a note in renewal of a former note®*^ 


K.J.—Adelman v. Franldiii Wash¬ 
ington Trust Co., 44 A.2d 899, 137 
N.J.Eq. 267—Scheerer v. Llppman 
& Lowy, 4 A.2d 272, affirmed 4 A. 
2d 273. 125 93. 

Ya.—CoxpTLS JtixiB aaoted In Hofhei- 
mer v. Booker, 180 SJEi, 145, 148, 
164 Va. 358. 
fO C.J. p 138 note 31. 

Seoond ezteiLBloxL 

Where second time extension did 
not specify definite period therefor, 
it has been held that parties should 
be understood as contemplating re- 
petition of flrst extension, as re- 
gards surety^s release.—^Dickherber 
v. Tumbull, Mo.App., 31 S.W.2d 234. 

45. Ind.—Bucklen v. HufC; 53 Ind. 
474. 

Ya— Oorpiu Jnris qnoted In Hof- 
heimer v. Booker, 180 S.BS. 145, 
148, 164 Ya 358. 

46. Ya—Corpus GTuriB qnoted in 
Eofheimer v. Booker, 180 S.Sj. 145, 
148, 164 Ya 358. 

50 C.J. p 139 note 33. 

N.T.—^Becker v. Faber, 19 N.E, 
2d 997, 280 N.T. 146, 121 A.L,.R. 
1010, reargument denied Becker v. 
Intemann, 21 N.B.2d 216, 280 N.T. 
730. 

4a Ya— Corpus Juris quoted In 
Hofheimer v. Booker, 180 fi.E. 145, 
148, 164 Ya 358. 

50 G.J: p 139 note 34. 

Va— Corpus Juris quoted In 
Hofheimer v. Booker, 180 SJS. 146, 
148, 164 Ya 858. 

SO 'CU. p 139 note 85. 

50. Ala—David v., Malone, 48 Ala 
428. 

v. QuUlen, 65 Ind. 249. 


[ Bl. Mlss.—^McGee v. Metcalf, 20 
Miss. 535, 51 Am.D. 122. 

50 C.J. p 139 note 38. 

52. Tex.—Cruse v. Oau, CivA.pp., 
193 B.W. 406. 

60 C.J. p 139 note 39. 

53. Tex.—C. C. Slaughter Co. v. El- 
ler, Civ.App., 196 S.W. 704. 

50 C.J. p 139 note 40. 

54. Ind.—^Alexander v. Capitol Lum- 
ber Go., 106 N.B. 46, 181 Ind. 627. 

56. N.T.—Sturman v. Lomor Realty 
Co., 265 N.T.S. 564, 148 Mlsa 277. 

56. N.T.—Corpus Juris olted In 
Colonial Beacon Oil Co., Inc. v, 
Jones, 298 N.T.S. 218, 219, 163 
Misc. 826. 

60 C.J. p 139 note 42. 

57. lowa—^Eilers v. FWellng, 234 
N.W. 275, 211 lowa 841. 

50 dJ. p 139 note 43. 

58- Mo.—^Dlckherber v. Tumbull, 
App., 31 S.W.2d 234. 

50 C.J. p 189 note 44. 

59. Miss.—W. T. Rawleigh Co. v. 

Wing, 4 So.2d 222. 

Torm of aooount 

The change of an Indebtedness of 
Principal from an open to a stated 
account without more did not ex¬ 
tend time for payment of indebted¬ 
ness, and did not release sureties 
from obligation to pay debt evl- 
denced by the stated account on the 
ground that there had been an ex¬ 
tension of time to pay the Indebted¬ 
ness without notlce ta or approval 
by, the sureties, especlaJly where 
the sureties expressly. walved notlce 
*‘of the extension of time in which 
to pay for the goods so ]t>urchas6d.*' 
—W. T. Rawleigh , Co. v. Wing, su¬ 
pra. 


60. N.T.—Corpus Juris cited in 
Colonial Beacon Oil Co., Inc. v, 
Jones, 298 N.T.S. 218, 163 Misc. 
826. 

50 C.J. p 140 note 53. 

Taking additional or substltuted se- 
curlty as discharge generally see 
infra $ 154. 

61- Tenn.—Dies v. WUson County 
Bank, 166 S.W. 248, 129 Tenn. 89, 
Ann.Cas.l916A 1090. 

50 C.J. p 140 note 54. 

62. Ohio.—American Fidelity Co. v. 
Metropolitan Pav. Brick Co., 30 
O.C.A. 209. 

Wis.—Paine v. Voorhees, 26 Wls. 
522. 

63. N.T.—Fox V. Parker, 44 Barb. 
541. 

Pa.—^Hummelstown Brownstone Co. 

V. Knerr, 26 Pa.Super. 465. 

64. Va.—Whltehead v. Planters 
Bank & Trust Co., 21 S.E.2d 724, 
180 Va. 76—Harrls v. Cltizens 
Bank & Trust Co., 200 B.E. 652, 
172 Ya. 111. 

65. Mich.—^People v. Grant, 100 N. 

W. 1006, 138 Mlch. 60. 

50 C.J. P 140 note 58. 

66. N.T.—Albany City Fire Ins. Co. 
V. Devendorf, 43 Barb. 444—^Bangs 
V. Mosher, 23 Barb. 478. 

67. Ind.—Owen County State 

V. Guard, 26 N.B.2d 396, 217 Ind. 
75. 

Mich.—^In re Yisscher*s Estate, 266 
N.W. 826, 276 Mich. 472. 

N.J.—Adelman v. Franklin Wash¬ 
ington Trust Co., 44 A.2d 399, 187 
N.J.Ba. 267. 

Va.—Whitehead v. Planters Bank & 
Trust Co., 21 S.E.2d 724, 180 Va. 
76—Haxils Y. Cltizens ‘Bank & 
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or judgment®* is an extension. 

Taking a check with the understanding that the 
drawer did not have any money in the bank, but 
would deposit some within two or three days, is 
not an extension nor is a surety discharged be- 
cause the creditor takes a note of the principal 
for an indebtedness for which the surety is not lia- 
ble^o or if the original note is retained as collateral 
security for the new notes.'^^ A note^2 or bili of 
exchange^S of the principal, taken for the purpose 
of having the proceeds thereof, when obtained, ap- 
plied on the original indebtedness, does not dis- 
charge the surety, although such action has been 
taken by the principal with the expectation that the 
creditor will refrain from pressing for immediate 
pa3mient.7* 

§ 177. -Taking New Collateral 

The creditor does not extend the time of payment 
so as to discharge the surety merely by taking new 
security maturing after the debt becomes due. 

The creditor does not extend the time of pay¬ 
ment so as to discharge the surety merely by tak¬ 
ing new security maturing after the debt becomes 
due,75 such as a mortgage,^^ a guaranty,^? a war- 
rant of attomey to confess judgment,'^® or an or- 
der on a third person;^® nor is an extension ef- 


fected by taking a bond^o or note*^ of the principal 
as collateral security. The mere taking of the note 
of the principal does not of itself establish an 
agreement to give further time, since it is pre- 
sumed to have been taken as collateral security ;S2 
it must be shown to have been substituted for the 
previous liability of the principal.S^ A renewal 
note, however, is presumed to be in extinguish- 
ment of the original note and not mere collateral.^^ 

If the agreement between the principal and the 
creditor is that the latter will not proceed on the 
original debt if the subsequent note is paid,S6 or 
if the creditor realizes from the collateral securi¬ 
ty,*® there is an extension discharging the surety. 
If the principal tums over property for the purpose 
of having it converted into money, and payment 
made from the proceeds, and the creditor consents 
to a sale thereof on credit, it will constitute such an 
extension as to discharge a surety.*^ 

§ 178. -Payment of Interest 

The mere fact of the payment or acceptance of in- 
terest in advance without an agreement to extend the 
time of payment will not discharge a surety. 

The mere fact of the payment or acceptance of 
interest in advance,** although at a greater rate,** 
without an agreement to extend the time of pay- 


Trust C3o., 200 S.E. 662, 172 Va¬ 
lli. 

50 C.J. p 140 note 62. 

Actnal aoceptaxLce 

It has been held that It is not the 
a^eexnent to accept a renewal note, 
but the actual acceptance thereof, 
which discfaarses the surety.—^Bell 
V. Austin, Tex-CivAuPp., 30 S.W.2d 
569—50 aJ. p 141 note 71. 

68. Cal.—^ICorley v. Dickinson, 12 
Cai. 561. 

N.Y.—McNulty v. Hurd, 18 Hun 1, 
affirmed 86 N.T. 647. 

69. La.—^B ordelon v. Weymouth. 14 
La-Ann. 93. 

70. 3Sr.C.—Fitts v. A F. Messick 
Grocery Co., 67 S.B. 164, 144 N.a 
463. 

71. N.T.—Newburgh Nat. Bank v. 
Biirler, 88 N.Y. 51. 

50 C.Jr. p 141 note 67. 

72. Pa.—Schlager ▼. Teal, 39 A 
963, 185 Fa. 322. 

73- N.Y.—Falrjxjrt Union Pree 
SchooX Bd. of Education v. Fonda, 
77 N.Y. 350. 

50 C.J. p 141 note 69. 

74. N-J.—Dodson v. Taylor, 28 A 
316, 56 N.J.1AW 11. 

Vt.—Austin V. Curtis, 31 Vt 64. 

76L Qr.—Carpus atccis moted ia. 
Vnad Ghrlstensen, Inc. v. Bansen 


Const Co., 21 P.2d 195, 197, 142 
Or. 549. 

Pa.—^Plummer v. Wllson, 185 A 311, 
322 Pa. 118. 

60 aJ, p 141 note 72. 

Consideration for extension in gen- 
eral see infra S 182. 

76- Tenn.—Watauga Bank v. Mat- 
son, 41 S.W. 1062, 99 Tenn. 390. 

50 C.J. p 141 note 73. 

77. CaL—Wllliains v. Covlllaud, 10 
CaJ. 419. 

78. Ind.—Merriman v. Barker, 22 
N.E. 992, 121 Ind. 74. 

79- Wis.--Brill v. Hoile, 11 N.W. 
42, 53 Wis. 637. 

80. Or.—Corpus Juris q.aoted ia 
Fred Christensen Inc. v. Hansen 
Const. Co., 21 P.2d 196, 197, 142 
Or. 649. 

60 C.J. p 141 note 77. 

81. Or.—Corpus Juris qaoted in 

Fred Christensen Inc. v. Hansen 
Const Co., 21 P.2d 196, 197, 142 
Or. 649. 

50 aj. p 141 note 78. 

82. Or.—Corpus Juris Quoted la 

Fred Christensen Ino. v. Hansen 
Const Co., 21 P.2d 195, 197, 142 
Or. 549. 

50 OJ. p 142 note 79. 

83. Or.—Corpus Juris q.uot6d ia 

Fred Christensen Inc. v. Hansen 
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Const Co., 21 P.2d 196, 197, 142 
Or. 549. 

Tex.—^Liutterloh v. Mollhenny Oo., 11 
S.W. 1063, 74 Tex. 73. 

84. Ean.—Schnitzler v. Wichita 
Fourth Nat Bank, 42 P. 496, 1 
Han.App. 674. 

50 C.J. p 142 note 81. 

85. Ind.—^Brannon v. Irons, 49 N.R 
469, 19 Ind.App. 305. 

50 C.J. p 142 note 82. 

86. Mo.—Smarr w. Schmitter, 38 
Mo. 478. 

Tenn.—^Lea v. Dozier, 10 Humphr. 
447. 

87. Lia.—^Brown v. Hoberts, 14 La. 
Ann. 259. 

50 C.J. p 142 note 85. 

88- Aa.—Culwell v. Edmondson, 
129 So. 276, 221 Aa. 424^ 

Ga.—First Nat Bank v. Ohipstead, 
163 S.H. 306, 45 GaApp. 113. 

50 C.J. p 142 note 87. 

Acceptance of interest in advance as 
prima facie evidence of contract 
to extend see infra § 272. 
Aocoauaodation snre'^ oa aeffo- 
tlahle note was not released by hold- 
eris acceptemce of Interest in ad- 
vaace of maturity of note, in ab- 
sence of agreement to extend time 
of payment.—^Lynn v. Youngr, 78 S. 
W.2d 25. 267 Ky. 368. 

89. Me.—Eaton v. Waite, 66 Me. 

221 . 
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ment will not discharge a surety. The payment of 
interest as it accmes after maturity of the deht, 
coupled with indulgence in fact, does not constitute 
a contract for extension discharging the surety.90 

Past-due interest, A contract for extension will 
not be implied from payment of past-due interest at 
a rate greater than was due.®i 

I 179 ^ - Where Maturity of Principal 

Debt or Period of Suret 3 ^s Obliga- 
tion Indefinite 

If no definite time of payment of the prfncfpal ob- 
ligation Is fixed, an agreement fixing a definite time 
of payment is not an extension discharging the surety. 

If no definite time of payment of the principal 
obligation is fixed, an agreement fixing a definite 
time of payment is not an extension discharging 
the surety.^2 Where the surety guarantees an ob¬ 
ligation for as long as it may exist, without specifi- 
cation of any definite period, extensions of time 
for payment will not discharge the surety.^ If 
the surety has agreed to become responsible for all 
debts owing by the principal at a certain future 
time, any extensions granted to the principal which 
do not expire later than such time will not affect 
the liability of the surety.s^ 

§ 180. — Parties to Extension 

The contract extendlng the time of payment must 
be made between the creditor and the principal in order 
to discharge the surety. 

The contract extending the time of payment must 
be made between the creditor and the principal in 
order to discharge the surety.^s The extension 


agreement must be an agpreement with the principal, 
or at least an agreement of which the principal has 
a legal right to avail himself.^® The sm*ety will 
not be discharged by a contract of extension be¬ 
tween the principal and one purporting to repre- 
sent the creditor, but lacking authority to do so,^^ 
such as an unauthorized agent®* or an attomey.®® 
However, if the creditor, on leaming that someone 
assuming to act for him has granted an extension 
of time, does not insist on his objection thereto, a 
ratification thereof may be indicated.^ 

Executors and administrators. In some juris- 
dictions an administrator* or an executor* of a 
creditor has power to grant an extension of time 
to the principal which will discharge the surety; 
in others the rule is to the contrary.^ It has been 
held that a principal becoming administrator of 
the estate of a surety may discharge such estate 
by giving his individual note, after maturity, for 
the amount of the principal bond.5 

Partner executing without authority a firm ob¬ 
ligation in place, and in extension, of his individual 
obligation does not thereby discharge the surety on 
the latter.6 

Receiver, A contract of extension made by a 
receiver without authority so to contract will not 
discharge the surety.*^ 

§ 181. -Formal Requisites of Extension 

Agreement 

Ordinarily the form of the contract extending the 
time of payment Is Immaterial, and it may be oral. 

Ordinarily the form of the contract extending 


90. lowa.—Dyar v. Shenkbergr, 61 
N.W. 403, 93 lowa 154. 

50 aj. p 142 note 91. 

91. m.—Stearns v. Sweet, 78 111. 
446. 

N.Y.—New York Life Ins. Co. v. 
Oasey, 70 N.E. 916, 178 N.Y. 381. 

92. TJ.S.—U. S. Fidelity, etc., Co. 
T. U. e.. Colo., 24 S.Ct. 142. 191 
TT.S. 416, 48 L.Ed. 242. 

50 C.J. p 143 note 94. 

93. Minn.—‘Farmlngton v. Helsinsr- 
er. 218 N.W.'444, 174 Minn. 66. 

50 CJ. p 143 note 95. 

94L Mo.—Johnson v. lETanlsHn Bank, 
73 S.W. 191, 173 Mo. 171. 

59 aj. p 143 note 96. 

9& CaJ.—Corpus Juris «noted In 
Edwards v. Mortsraire Securities 
of Santa Barbara, 44 P.2d 1056, 
1058, 6 CaJ.App.2d 641. 

Ga—Benson v. Henningr, 178 S.E. 
406, 50 GaApp. 492. 

—^Henderson v. Phoenix Ins. Co., 
25 S.W.2d 359. 233 Ky. 217. 

NJ".—Adelman v. Franklin Washing¬ 


ton Trust Co., 44 A.2d 399, 137 
]Sf.J.Ea. 267. 

Or.—Walin v. Toungr, 180 P.2d 636, 
181 Or. 185. 

S.D.—Zantrow v. Xnight, 229 N.W. 

925, 56 S.D. 554, 72 A.L.H. 379. 

50 C.J. p 143 note 98. 

96. S.D,—Zastrow V. Xnight, supra. 
9T. Va.—^Livermon v. Lloyd, 167 S. 

E, 146, 155 Va. 940. 

50 C.-J. p 143 note 99. 

Tmstee 

Where court authorized loan of 
money under court’s control, trus- 
tee’s extension of time was not bind- 
ing so as to relieve surety, where 
there was no decree authorizing it. 
—^Livermon v. Lloyd, supra. 

98. Md.—Vanderford v. Farmers, 
etc.. Nat. Bank, 66 A. 47, 105 Md. 
164. 

50 O.J. p 143 note 1. 

99. W.Va,—Ohio County v. Clem¬ 
ens, 100 S.B. 680. 85 W.Va. 11, 7 
A.L.R. 373. 

50 C.J. p 143 note 2. 

655 


1. N.Y.— K&ne v. Cortesy, 2 N.E. 
874, 100 N.Y. 132. 

50 C.J. p 143 note 3. 

BatULoatioiL not shown 
Va.—^Livermou v. Lloyd, 167 S.E. 
146, 165 Va. 940. 

2. Mo.—West V. Brison, 13 S.W. 
95, 99 Mo. 684. 

3. Ind.—TJnderwood ▼. Sample, 70 
Ind. 446. 

4. Ky.—Laviess County Bank, etc., 
Co. V. Wright, 110 S.W. 361, 129 
Ky. 21, 33 Ky.L. 467, 17 L.R.A., 
N.S., 1122. 

59 C.J. p 144 note 6. 

5. Va.—Oallaway v. Price, 82 Gratt. 
1, 73 Va. 1. 

6. N.H.—Williams v. GUchrist, 11 
N.IL 636. 

50 C.J. p 144 note 8. 

7- IT.S,—^Robertson v. Blower, C.C. 

A-Tex., 263 P. 606. 

50 C.J. p 144 note 9. 
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the time of payment is immaterial provided it is of 
a character which is binding and enforceable.® It 
need not be express,^ but may be inferred from 
acts, declarations, facts, and circumstances.^® Or- 
dinarily a contract for extension discharging a 
surety may be oral-li Where the agreement for 
an extension, however, is of a character which is 
required by statute to be in writing, an oral con¬ 
tract will be insufl5cient.i2 if to admit the oral 
contract in evidence would have the effect of vary- 
ing a written instrumentis or a contract under 
sealji^ evidence thereof will not be allowed at law, 
and the surety will not be discharged, although 
even in such case the surety may be discharged in 
equity.ifi 

§ 182, — Consideration in General 

An agreement for the extension of time must be 
supported by a sufficient consideration In order to effect 
the discharge of the surety. 

An agreemfent for the extension of time must be 
supported by a sufficient consideration in order to 
effect the discharge of the surety.i®- Mutuality is 


essential.i^ An agreement for a stay of execution, 
like any other extension agreement, ordinarily must 
be supported by a sufficient consideration in order 
to effect the discharge of a surety.i® It has been 
held that, where such an agreement has been ac- 
tually performed, the surety is discharged irrespec- 
tive of consideration in its inception.^^ A judg- 
ment providing for stay of execution and entered 
on the consent of parties other than the surety dis- 
charges the latter entirely aside from the question 

of consideration.20 

Sufficiency in general, The payment of,2i or 
promise to pay,22 as by a note,23 money additional 
to that due on the principal obligation is sufficient 
consideration to support an extension agreement 
discharging a surety. An actual money considera¬ 
tion is not, however, essential,^^ since the con¬ 
sideration may consist of mutual promises.25 

Obiaining additional security. If the principal, 
as consideration for an extension of time, gives 
his creditor additional security, it is sufficient,26 
although the security may be inadequate.27 A 
transfer of property by the principal, 2 8 ©r an or- 


8. Va.—Cape Charles Bank, Inc. v. I 
Faxmers* Mnt. Erch., 92 S.R 918> I 
120 V«L 771. 

60 aJ. p 144 note 18. 

Necesslty of hindinsr agreement 
generally see supra S 176. 

9. N.a—Revell v. Thrash. 44 S.EI 
596, 132 N.C. 803. 

Va.—Cape Charles Bank, Inc. v. 
Farmers' MuL Exch., 92 S.B. 918, 
120 VSL 771. 

lOu La.—0'Bauion v. Willis, 129 So. 

440, 14 LaApp. 638. 

60 C.J. p 144 note 21. 

11. Tex.—Shnlts v. Krauskopf, Tex. 

CivAjpp., 286 S.W. 644. 

Va.—Cape Charles Bank, Inc. v. 
Farmers* Mut.. Exch., 92 S.EL 918, 
120 Va. 771. 

3SL Me.—^Torner v. WllllamB;, 73 
Me. 466. 

50 CLJ. p 144 note 24. 

13. Ind.—Mullendore v. Wertz, 76 
IndL 431, 39 Am.B. 166. 

60 OJ. p 144 note 25. 

14. lU^—Wittmer v. Ellisco, 72 Bl. 
301. 

60 GJT. p 145 note 26. 

15. W.Va.—Glenn v. Morgazi, 28 W. 
Va- 467. 

60 CU. p 145 nota 27. 

16. U.S.—Baker v. Beconstruction 
Finance Corporation, C.CXA.Fla., 
109 F.2d 336. 

Ark.—City of Morrilton v. Moose, 49 
S.W.3d 1044, 186 AA 1051. 

—Berkowitz v. Tyderko, l^lmit- 
ed, 57 P.2d 173, 13 Cal.App.M 661 
—Garrett v. Bomash. 61 P.2d. 1100, 


10 Cal.App.2d 288—^EVuit Growers' 
Supply Co. V. Ctoss, 41 P.2d 357, 
4 Cal.App.2d 651. 

Bla.—Slottow V, HuU Inv. Co., 129 
So. 677, 100 Fla. 244. 

La-—0'BanlQn v. Willis. 129 Sa 440, 
14 La-App. 638. 

Me.—Blumenthal v. Serota^ 151 A. 
138, 129 Me. 187. 

Miss.—^Liove V. Clark, 168 So. 484, 
171 Mlss. 758. 

Mo,—Jobe V. Buck, 31 S.W.2d 98, 224 
Mo.App. 621. 

Neb.—Shuler v. Hummel, 95 N.W. 

360, 1 Neb., XJnoff., 204. 

N.J.—Burack v. Mayers, 187 A. 767, 
121 N.XEa. 136, afflrmed 191 A. 
841, 122 N.J.Ea. 6—^Hunt v. Goren- 
berg, 155 A. 881, 9 N.J.Misc. 463. 
N.T.—^Monroe County Sav. Bank v. 
Baker, 264 N.T.S. 101, 147 Misc. 
622—Polaris Bldg. Corporation v. 
Bimberg, 241 N.T.S. 738, 137 Misc. 
289. 

50 C.J. p 145 note 30. 

Valuable oonsideratioii held neces- 
sary 

Ga.—Finch v. Provident Mut. Life 
Ins. Co. of Philadelphia, 190 S.E. 
676, 65 Ga-App. 618. 

Ky-— V. s. Fidelity & Guaranty Co. 

V. Mayo Arcade Coxporation, 70 S. 

W. 2d 531, 253 Ey. 763. 

Miss.—^Zndustrial Loan & Invest- 
ment Co. v. MiUer, 141 So, 687, 
168 Miss. 288. 

, Mo.—Dlckherher v, Turnbull, App., 
31 S.W.2d 234. 

117. Ind.—Weaver v. Prebster, 77 N. 

B. 674, 37 lnd.App. 582. 
i 50 C.J. p 146 note 38. 


Mutoality held present 

lowa.—^Eilers v. Freiling, 234 N.W. 

275, 211 lowa 841. 
la, Ga^—Luden v. Enterprise Lum- 
ber Co., 91 S.E. 102, 146 Ga. 284. 
L.II.A-1917C 485. 

50 CJ. p 146 note 34. 

19. Tex.—^Traywlck v, Gunn, dv. 
App., 293 S.W. 273. 

20. Tex.—^Reliable Iron Works v. 
First State Bank, etc., Co., Civ. 
App., 241 S.W. 692. 

21. N.T.—Sturman v. Lomor Healty 
Co., 266 N.TJS. 664, 148 Misc. 277. 

40 C.J. p 146 note 39. 

22. Wis.—Biley v. Gregg; 16 Wis. 

666 . 

40 ax p 146 note 40. 

23. N.T.—^McNulty v. Hurd, 86 N. 
T. 647. 

50 C.X p 146 note 41. 

24. 111.—^English v. Landon, 64 N.E. 
911, 181III. 614. 

60 C.X P 146 note 42. 

25. IlL—^Englisb v, Landon, supra. 
50 C.X p 146 note 43. 

26. Wash.—^Merchants' Bank v. Bus- 
sell, 48 P. 242, 16 Wash. 646. 

50 C.X p 148 note 82. 

Additional security as extension see 
supra 5 177. 

As ground for discharge of surety 
see infra § 164. 

27. Ind.—Underwood T. ’Sample!, 70 
Ind. 446. 

50 C.X p 148 note 83. 

28. Tex,—C. C, Slaughter Co. v. EI- 
ler, Civ.App., 196 S.W. 704. 

50 C.X p 148 note 84. 



PRINCIPAL AND SUBETY 


§§ 182-184 


72 C.J.S. 


der on a third person for property,^^ an assignment 
of the interest of the principal in a partnership,30 
giving a mortgage on real^i or on personalS2 prop- 
erty, or giving another niortgage,33 or giving an- 
other note,3^ as collateral security is a sufficient 
consideration for an extension of time to discharge 
the surely. 

Payments on account of other dehts. The pay- 
ment of,35 or promise to pay,33 another matured 
debt owing by the principal to the creditor is not 
a consideration sufficient to support an extension 
agreement discharging the surety. The promise 
to pay, before maturity, another debt of the prin¬ 
cipi is a sufficient consideration.®7 Application 
of a portion of the money paid on the principal debt 
to a different obligation has been held sufficient 
consideration to support an extension agreement3 8 

Other considerations, Particular considerations 
have been held sufficient,®9 such as a confession of 
judgment by the principal in favor of his creditor,^0 
consent to entry of judgment against the princi¬ 
pal,and a purdhase of property by the principal 
from the creditor at the request of the latter.42 
Particular considerations have been held insuffi- 
dent,^® such as a promise to pay the debt at a fu¬ 
ture time^4 or out of the proceeds of some par¬ 
ticular property,^® and an agreement to pay the 
principal debt at a future day or, in default there- 
of, to deliver a specific article in payment^® 


§ 183. -Partial Payment of Principal 

Payment op the promise to pay at or atter maturity 
part of the amount due ordinarlly Is not a sufficient 
consideration for an extension of the time of payment 
of the balance. 

Although there is some authority to the con- 
trary,47 it has been held that payment^® or the 
promise to pay^® at or after maturity part of the 
amount due is not a sufficient consideration for an 
extension of the time of payment of the balance. 
It has also been held that part payment, before 
maturity, of the debt for which the surety is liable 
is a sufficient consideration.® 3 

§ 184. -Pa 3 nnent of Interest 

a. In general 

b. Rate 

a. In General 

A promise to pay, or the actual payment of, Inter¬ 
est already accrued and due is not a sufficient consid¬ 
eration to support an extension of time discharging a 
surety. 

A promise to pay,®l as by giving a note,®® or 
the actual pa 3 nment of,®® interest already accrued 
and due is not a sufficient consideration to support 
an extension of time discharging a surety. The 
pa 3 rment of interest in advance,®^ as by giving a 
note therefor,®® is a sufficient consideration. 

Interest for period of extension. The mere pay- 


89. Wls.—^Robinson v. DaJe, 88 Wls. 
330. 

sa Vt—WlUttle V. Sktnner, 28 Vt. 
581. 

31. Ho.—Semple v. Atkinson, 64 
Mo. 504. 

50 CJr: p 148 note 87. 

38. Neb.—Lee v. Brugpnaiin, 55 N". 

W. 1058, 87 Neb. 232. 

50 CJ. P 148 note 88. 

38. Tex.—Wylle v. HIgrhtower, 11 
S.W. 1118, 74 Tex. 306. 

34. N.J.—A. V. B., 1 N.J.Law J. 22. 
N.T.—Clark v. House; 16 N.T.S. 777. 
50 C.J. p 149 note 90. 

36b S.D.—^Bunker v. Taylor, 74 N. 

W. 450, 10 S.D. 526. 

50 C.J. p 147 note 66. 

3& Minn.—Thysell v. Holm, 146 N. 

W. 164, 124 Minn. 64l. 

60 C.J. p 147 note 56. 

37. Ind.—Buck v. Smiley, - 64 Ind. 
431. 

8& Wash.—lilpsett v. Betterlngr, 
162 P. 1007, 94 WaJsh. 629. 

66 C.J. p 147 note 68. 

—tl, S. B*idelity & Guaranty 
Co. V. Mayo Arcade Corporation, 
70 S.W.2d 631, 253 Ky. 763. 
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Mo.—^Dickberber v. Tumbull, App., 
31 S.W.2d 234. 

N.J.—^Burack v. Mayers, 187 A. 767, 
121 N.J.Eq. 136, afflrmed 191 A. 
841, 122 N.J.Bq. 6. 

40. Pa—^Riddle v. Thompson, 104 
Pa 330—^Blank v. Weber, 2 Walk. 
205. 

41. Ky,—TU. S. Pidelity & Guaranty 
Co. V. Mayo Arcade Corporation, 
70 S.W.2d 631, 253 Ky. 763. 

42. Vt.—Dunham v. Downer, 31 VL 
249. 

43. N.T.—^Polaris Bld^. Corporation 

V. Bimberg, 241 N.Y.S. 738, 137 
Misc. 289. 

44. Ind.—Hume v. Mazelln, 84 Ind- 
574. 

45. Miss.—Wadllngton v. Gary, 15 
Miss. 522. 

46. Miss.—Govan v, Blnford, 25 
Miss. 151. 

47. La—^Preeman v. Profllet, 11 
Bob. 33—0*Banion v. Willis, 129 

So. 440, 14 La.App. 638. 

43. Neb.—Shuler v. Hummel, 95 N. 

W. 350, 1 Neb.Unof. 204. 

50 C.J. p 146 note 52. 


Payment of Interest as considera¬ 
tion see infra 5 184. 

49. Cal.—^Burrows Shoe Co. v. 
Brotherton, 288 P. 879, 106 Cal, 
App. 162. 

Ga—^Rutled:gre v. Temple Banking 
Co., 121 S.E. 707, 31 GaApp. 686. 
50 C.J. P 147 note 53. 

50. Ala—^Ray v. Summerlin, 100 So. 
482, 211 Ala 334. 

60 C.J. p 147 note 64. 

51. Ga^Tatum v. Morgan, 33 S.B. 
940. 108 Ga 336. 

60 C.J. p 147 note 60. 

52. N.X.—Gahn ▼. Nlemcewicz, 11 
Wend. 312. 

53. Ark.—^Ward v. Nutt, 179 S.W. 
667, 120 Ark. 448. 

50 C.J. p 147 note 62. 

Effect where no provlsion for ex¬ 
tension see supra § 178. 

Usurlous Interest see infra 9 186. 

54. Ark.—Colvln v. Glover, 220 S. 
W. 832, 143 Ark. 498. 

60 C.J. p 147 note 63. 

55. Mo.—Steele v. Johnson, 69 S-W, 
1066, 96 MoApp. 147. 

50 C.J.P 147'note 64. 
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ment of interest as it matures during’ the period of 
extension does not constitute a consideration suffi¬ 
cient to support a contract for extension discharg- 
ing the surety,56 but the promise to pay interest 
which will accrue during such period ordinarily is 
regarded as constituting a sufficient consideration,^^ 
although there is also authority to the contrary.55 
It has been held that an agreement for extension 
raises an implied promise to pay interest consti¬ 
tuting a consideration which will support such 
agreement.'^® 

h. Eate 

A promise to pay, or payment of, interest at a 
rate higher than that demanded by the original contract 
has been held a consideration sufRcient to support an 
extension discharging the surety. 

It has been both affirmed®® and denied^i that 
payment of interest at a rate higher than that de¬ 
manded by the original contract is a consideration 
sufficient to support an extension discharging the 
surety. A promise to pay interest at a higher rate 
ordinarily is regarded as a sufficient consideration.®® 

Sajne rafe, There is a confiict of authority as 
to whether a promise to pay interest at the same 
rate is a sufficient consideration.®® In some juris- 
dictions a promise to pay interest at the rate speci- 
fied in the original contract,®^ or at the rate which 
the Principal is bound by law to pay,®® is regarded 
as not constituting any consideration for an ex¬ 
tension of time. In other jurisdictions the rule 
is to the contrary.®® 

Rediiccd rate, A promise to pay interest at a 
reduced rate is not a sufficient consideration.®^ 


Interest on interest. An agreement to pay inter¬ 
est on interest shows a consideration sufficient to 
support an extension discharging the surety.®® 

§ 185. -Fraudulent and Usurions or Oth- 

er niegal Contracts 

Ordinarily an illegaf contract of extension will not 
discharge the surety if executory; but a contraot of 
extension, although illegai in its inception, may dis¬ 
charge the surety if already executed. 

Ordinarily an illegai contract of extension will 
not discharge the surety if executory.®® This rule 
has been applied, for example, to contracts attacked 
as constituting a preference under a bankruptcy 
act^o or because of failure to observe statutory 
requirements relative to corporationsJ^ A contract 
of extension, however, although illegai in its in¬ 
ception, may discharge the surety if already exe- 
cuted.7® 

Frattd, An executory agreement for an exten¬ 
sion obtained by fraud practised on the creditor, 
•being voidable, will not discharge the surety.73 
The rule is applied where the creditor has granted 
an extension of time because of a representation by 
the Principal that the surety has consented there- 
to,74 because he fraudulently has been induced to 
accept a worthless note,or where the creditor 
gave time to the principal on condition that a new 
bond^® or note*^*^ be executed, and the principal 
forged the signatur es of the sureties to the new in- 
strument. It has been held that, where the sig¬ 
nature of a surety to a renewal note is obtained 
by a false representation of the principal to which 
the creditor is not a party, the extension is valid 


56. lowa.—Dyar v. Shezikbers', 61 
N.W. 403, 93 lowa 154. 

50 C.J. p 147 note 66 . 

57. lowa—Elilers v. Firielingr* 234 
N.W. 276, 211 lowa 841. 

Xeb.—Shnler v. Hummel, 95 N.W. 

350, 1 Neb.Unof. 204. 

Va—Corpus Jtixls gaotad la Hof- 
heimer v. Booker, 180 SJEL 145, 
148, 164 Va 358. 

50 C-J. P 148 note 67. 

5& Ga—^Harrell v. Knt^ 95 S.E:. 

717, 22 GaApp. 235. 

50 C.J. p 148 note 68 . 

55. Tex.—C, C. Slausrhter Co. v. 

Eller, Civ.App., 196 S-Ws 704. 

50 O.J. p 148 note 69. 

ea Mo,—Jobe V, Bucik, 31 S.W.2d 
98. 224 Mo.App. 621—Citizens' 

Bank v. Hilkemeyer, App., 12 S.W. 
2d 516. 

Receipt of increased interest with- 
out asrreement to extend see supra 
5 178. 

61. N.Y.—-IS^w York Life Ina Co. 


V. Casey, 70 N.E. 916, 178 N.Y. 
381—RafeI v. Maurer. 167 N.Y.S. 
941. 101 Mlsc. 621. afllrmed 170 N. 
Y.S. 1107, 183 ApprDIv. 931. 

62. Mo.—Jobe v. Buck, 31 S.W.2d 
98. 224 MoJLpp. 621. 

50 C.J. p 148 note 74. 

63. Okl.—Adams v. Fergrnson, 147 
P. 772. 44 Okl. 644. 

64. Okl.—Stetler v. Bolingr, 152 P. 
452, 52 Okl. 214. 

50 aj. p 148 note 76. 

65- N.Y.—^Monroe County Sav. Bank 

V. Baker, 264 N.Y.S. 101, 147 Misc. 
522. 

50 C.J. p 148 note 77. 

66 . Neb.—Shuler v. Hummel, 95 N. 

W. 350, 1 Neb., Unoff., 204. 

50 C.J. p 148 note 78. 

67. Ga—^Mtllsaps v. Hayes, 144 S. 
£L 326, 38 GaApp. 483. 

50 C.J. p 148 note 79. 

68 . N.C.—Scott V. Pisher, 14 S.B. 
799, 110 N.C. 311. 28 AnuS.R. 688 . J 
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69. m. —Parlin, etc., Co. v. Hutson. 

65 N.E. 93. 198 IlL 389. 

50 C.J. p 149 note 91. 

70- Md.—^Frederick-Town Sav. Inst. 
V. Mi ch ael, 32 A, 189, 340. 81 Md- 
487, 33 L.RJL 628. 

71- Colo.—Byers v. Huasey, 4 Colo. 
515. 

50 C.J. p 149 note 93. 

72- IlL—^Parlin, etc., Co. v. Hutson, 
65 N.R 93, 198 111. 389. 

50 C.J. p 149 note 94. 

73- Tex.—Red River Nat. Bank v. 
Bray. 148 IS.W. 290, 105 Tex. 312. 

50 C.J. p 149 note 95. 

74. lowa—^Dwinnell v. McKibben, 
61 N.W. 986, 93 lowa 331. 

50 CJ. p 149 note 96. 

75- N.Y.—Doufflass v. Dg^rris, 33 N. 
B. 1041, 138 N.Y. 192, 34 Am.S.R. 
435. 

78, W.Va—OLyttle v. Oozad, 21 W. 
Va 183. 

77- Kan.—Severy State Bank v. 

Hoyt, 172 P. 994. 103 gan, 44 . 

50 C.J. p 149 note 99. 
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and the surety on the original note is released'^^ 
If the creditor, on learning of the fraud prac-^ 
tised on him 'by the principal, does not act prompt- 
ly, the surety will be discharged tinless it clearly 
appears that he has not been prejudiced.79 Where 
the fraudulent contract has already been executed, 
the surety is discharged.80 

Usury. Whether an extension granted on an 
executory agreement to pay usury will discharge 
the surety depends largely on the effect of usury 
on the contract, under the statutes of the different 
jurisdictions. If such agreement is made illegal, 
the agreement for an extension is not binding, and 
hence the surety is not discharged,^! although the 
delay is actually given in pursuance of the agree¬ 
ment in other jurisdictions the surety is dis- 
charged.*® Actual pa 3 nnent of usurious interest 
in advance of its due date and of the expiration 
of the period of extension discharges the surety, 
under the general rule relative to executed con- 
tracts.®^ Actual payment of usurious interest, how- 
ever, after expiration of the period of extension, 
pursuant to a previous executory agreement to 
pay usury, does not discharge the surety.86 

§ 186. -Performance of Conditions 

If a creditor has annexed conditions to his agree¬ 
ment for an extension of time, the agreement Is not 
binding if the conditions are not performed, and the 
surety Is not dlscharged. 

Not only must the agreement for an extension be 
complete, but, if the creditor has annexed condi¬ 
tions to his agreement for an extension of time, the 
agreement is not binding if the conditions are not 
performed, and the surety is not discharged^® It 


has been held that a contract for extension made 
conditional on the sure1y’s consent does not dis¬ 
charge the latter.87 

§ 187. Bjiowledge of Relationship 

As a general rule, the creditor must have knowl- 
edge of the existence of the suretyship relation in or- 
der to discharge the surety on the ground that the time 
of payment has been extended wlthout his consent. 

As a general rule, the creditor must have knowl- 
edge of the existence of the suretyship relation in 
order to discharge the surety on the ground that 
the time of pa 3 mient has been extended without 
his consent.^* 

§ 188. Prejudice to Surety 

The general rule is that a surety Is dlscharged by 
an unauthorized extension of time irrespective of wheth¬ 
er or not he sufTered prejudice In fact. 

In the absence of statutes making actual preju¬ 
dice essential to discharge the surety, the general 
rule is that a surety is discharged by an imauthor- 
ized extension of time irrespective of whether or 
not he suffered prejudice in fact,^» as where the 
surety was not in fact prejudiced by the extension 
‘because the principal was insolventio or a dis¬ 
charged bankrupt.^i In other words, legal preju¬ 
dice sufficient to discharge the surety is presumed 
from the alteration of the contract^^ 

§ 189. - Compensated Surety 

Prejudice in fact is essential to the discharge of a 
compensated surety by an extension of time. 

Prejudice in fact is essential to the discharge 
of a compensated surety by an extension of time,®3 


78. Ohio.—Farmers', etc., Bajik v. 
Lucas, 26 Ohio St. 385. 

79. Me.—Sandy River Nat. Bank v. 
Smier, 19 A. 109, 82 Me. 137. 

50 C.J. p 149 note 2. 

sa Hl.—^Parlin, etc., Co. v. Hutson, 
65 N.R 93, 198 Xll. 389. 

50 C.J. p 149 note 3. 

81. N.J.—^Burack v. Mayers, 187 A. 
767, 121 N.J.E<i. 135, affirmed 191 
A 841, 122 N.J.Eq. 6. 

Tex.—^Teirell v. Barrack, 2 Willson 
Clv.Cas.Ct.App. § 667—Hoerr v. 

Coffln, 1 White & W.Civ.Cas.Ct., 
App. § 185. 

50CJ. p 160 note 5. 

88. Ala.—Gilder v. Jeter, 11 Ala. 
266. 

83. Ga.—^Hays v. Edwards, 121 S.E. 
868, 31 Ga.App. 725. 

50 C.J. p 150 note 7; 

84. W.Va.—Parsons v. Btorrold, 32 
S.1L 1002, 46 W.Va. 122. 

50 dJ. p 150 note 8. 


85. D.C.—Green v. Lake, 13 D.C. 
162. 

Vt—Smith V. Hyde, 36 Vt. 303— 
Burgess v. Dewey, 33 Vt. 618. 

86. Ky.—^Bradford v. Union Trust 
Co., 47 S.W.2d 636, 242 Ky. 709. 

50 C.J. p 150 note 12. 

87. Okl.—Kuhlman v. Leavens, 50 
P. 171, 6 Okl. 662. 

50 C.jr. p 150 note 13. 

88. U.S^—Sauder v. Dittmar, C.C.A. 
■Kan., 118 F.2d 624. 

Me.—^Blumenthal v. ISerotai, 161 A. 
138, 129 Me. 187. 

Pa.—Sprinff Garden Building ds Loan 
Aas*n V. Rhodes, 190 A 630, 126 
Pa.Super. 102. 

R.I.—^Industria! Trust Co. v. Gold¬ 
man, 193 A 852, 69 R.I. 11, 112 
AL.R. 1313. 

Wasb.—^Alaska Pac. Salmon Co. v. 
Mattkewson, 101 P.2d 606, 3 Wash. 
2d 560. 

. 50 C.J. p 160 note 15. 


89. Me.—^Blumenthal v. Serota^ 151 
A 138, 123 Me. 187. 

S.D.—^Zastrow v. Enig^ht, 229 N.W. 

926, 56 S.D. 554, 72 AL-R. 379. 

60 C.J. p 163 note 37. 

Prejudice as essential to dischargre 
of compensated sxirety see infra 
§ 189. 

90. Cal.—^Braun v. Crew, 192 P. 681, 
183 Cal. 728. 

50 O.J. p 153 note 88. 

91- Ind.—Post V. Losey, 12 N.B. 

121, 111 Ind. 74, 60 Am.R. 677. 
Tex.—Short v. Shannon, Clv.App., 
211 S.W. 463. 

92. Me.—^Blumenthal v. Serota, 151 
A 138, 129 Me. 187. 

50 C.J. p 153 note 40. 

93. low&u—re Tabaslnsky's Es- 
tate, 293 N.W. 678, 228 lowa 1102. 

Midi.—Grinnell Realty Co. v, Gen¬ 
eral Casualty & Surety Co., 234 N. 
W. 125, 263 Mich. 16. 

Mo.—iCozpus dToxlB nlted in State ez 
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tke nile of strictissimi juris being inapplicable to 
paid sureties with respect to the effect of an ex- 
tension of time.®^ Where, however, actual prej- 
udice is shown, a compensated surety will be dis- 
charged by an extension of time.®5 The nile deny- 
ing discharge to a compensated surety in the ab- 
sence of prejudice in fact has been applied to a 
surety compensated oniy in the sense that he was 
a large stockholder in the principal Corporation.®® 

§ 190. Reservation of Rights 

The rule that an extension of time wlthout the con* 
sent of the surety discharges the surety does not ap- 
ply where the creditor or obligee reserves his rights 
against the surety. 

The rule that an extension of time without the 
consent of the surety discharges the surety does 
not apply where the creditor or obligee reserves 
his rights against the surety® 7 or reserves the right 
to sue the principal at the surety’s request.®® Such 
a reservation cannot be implied,®® but must be ex- 
press,^ ciear,2 and definite.® The creditor must 
not only retain the original instrument of indebted- 
ness,^ but must expressly reserve the right of im¬ 
mediate action.® A reservation to the principal of 


the right to pay oflF the debt before expiration of 
the period of extension will not prevent discharge 
of the surety.® 

Surety on negotiable instrument Where rights 
are reserved, a surety on a negotiable instrument 
is not discharged by a renewal,^ provided the orig¬ 
inal instrument is retained with the right of imme¬ 
diate action thereon,® although it is otherwise if 
the creditor binds himself not to proceed on the 
original note unless the renewal note is not paid 
at maturity.® 

§ 191. Consent of Surety 

a. In general 

b. What constitutes 

a. In General 

A surety Is not discharged by an extension of the 
t!me of payment or performance to which he consents. 

A surety is not discharged by an extension of 
the time of payment or performance to which he 
consents,^® as where he consents in advance,li for 
example, where the extension is permissible within 
the express or implied provisions of the contract ex- 


reL Hardy t. Parris. 47 S.W.2d 
198, 201. 22$ Mo.App. 1007. 

N.C.—Ckjxpas JTirrfs oited in Maxwell 
V. Southern Pidelity Mut. Ins. Co., 
9 aB.2d 428, 4S1, 217 N.C. 762. 

Or.—Corpus JtiriB oited in Fred 
Christensen, Inc., v. Hansen Const. 
Oo.. 21 P.2d 195, 197, 142 Or. 649. 

60 C.J. p 153 note 4$. 

Materia! prejudice 

Mlss.—^Hartford Accident & Indem- 
nity Co. v- N. O. Nelson Mfe-. Co., 
136 So. 349, 160 Miss. 604. 

9*. XT.S.—S. Pidelity, etc., Oo. v. 
»0. S., Colo., 24 S.Ct 142, 191 U.S. 
416, 48 KPd. 242. 

50 CX p 164 note 48. 

9Si Vt.—^American Surety Co. v. 
Creamery Comrs., 127 A. 289, 98 
Vt 313. 

60 C.J. p 164 note 49. 

96, Kan.—Olathe Plrst Nat, Baxik v. 
livennore, 133 P. 734, 90 Traji. 395 . 
47 l..RJL,N.S., 274. 

97. m.—City Nat Bank & Trust 
Co. V. Bumham, 17 N.BL2d 606, 297 
hlapp. 211. 

Hass.—Taborsak v. Massachusetts 
Bcndlnsr & Insurance Co., 193 N.R 
729, 289 Mass. 8 —Conway Sav. 
Bank v. Vlnick, 192 N.R 81, 287 
Hasa 448—Maxmfaoturers Pi- 
^nance Co. v. Rockwell, 180 N.SL 
224, 278 Masa. 503. 

Pla;—Central Penn Nat Bank of 
Pmiadelpizia v. Tinkler, 40 A.2d 
96X 951 Fu. 121, 


S.D.—Citlzens’ State Bank of Col- 
man v. Hosenwald, 256 N.W, 264, 
63 S.D. 60. 

W.Va.—^Holbert v. Safe Ins. Co., 171 
S.E. 422, 114 W.Va. 221. 

50 C.J. p 164 note 63. 

98. Va-—Exchanire Bldgr-, eta, Co. 
V. Bayless, 21 S.II 279, 91 Va. 134. 

50 C.J. p 154 note 63. 

99. N.T.—National Park Bank v. 
Koehler, 97 N.E. 468, 204 N.Y. 174. 

50 C.J. p 116 note 27. 

1. 111.—City Nat Bank & Trust 
Co. V. Bumham, 17 N.B.2d 606, 
297 I1IA.PP. 211. 

S.D.—Citlzens State Bank of Col- 
ipan V. Rosenwaid, 256 N.W. 264, 
63 S.D. 60. 

2. N.T.—Calvo v. Eavies, 73 N.T. 
211, 29 AmJFt 130. 

50 C.J. p 116 note 28. 

3. 8,1>. —Citizens IState Bank of 

Colman v. Rosenwaid, 266 N.W. 

264, 63 S.D. 50. 

4. S.D,—Citizens* State Bank of 

Colman v. Rosenwaid, supra, 

5. S.D,—Citizens* State Bank of 

Colmem v. Rosenwaid, supra. 

& Tex-—C. C. Slaugrhter Co. v. Ba¬ 
ler, CIv.App., 196 S.W. 704, 

60 aj. p 154 note 54. 

7, Tenn.—Meredith v. Dibrell, 165 
S.W. 163, 127 Tenn. 387, 46 Li.R,A., 
N.S., 92, Ann.Cas.l914B 1079. 

50 C.J. p 154 note 6$. 

ESect of extension on snretles on' 
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nesTOtlable Instruments grenerally 
see supra S 163. 

8 . Tenn.—^Dies v. Wilson County 
Bank, 165 S.W. 248, 129 Tenn. 89, 
Ann.Cas.l915A 1090. 

60 C.J. p 154 note 67. 

9. e.D. —Citizens* State Bank of 
Colman v. Rosenwaid, 256 N.W. 
264, 63 S.D. 60. 

Tex.—^Templeman v. Texas Brew- 
InfiT Co., Civ.App.. 36 S.W. 935. 

10 . Mass.—Conway Sav, Bank v. 
Vlnick, 192 N.E. 81, 287 Mass. 448 
—'Manufacturers Blnance Co, v. 
Rockwell, 180 N.E. 224, 278 Mass. 
602. 

Pa.—Central Penn Nat Bank of 
Philadelphia v, Tinkler, 40 A2d 
389, 361 Pa. 123—Corpus Juris dtt- 
ed In Pure Oil Co. v. Shllfer, 175 
A- 896, 897, 115 Pa.Super. 319. 
Tex.—^Borden v. Amold, CivApp., 94 
S.W.2d 216, error refused. 

50 C.J. p 161 note 17. 

Consent senerally see supra S 168. 
Waiver of defense see infra 5 192. 

11- Pia.—Anderson v. Trueman, 139 
So. 12, 100 Pia. 727. 

Mo.—^Ruskamp v. Petchlingr, Ars-. 
101 S.W.2d 624. 

Pa.—Central Penn Nat Bank el 
Philadelphia v. Tinkler, 40 A2d 
889, 351 Pa. 123—Corpus Juris 
oited ia Pure OU Co. v. Shlifer. 
176 A. 895, 897, 116 Pa.Super. 319. 
Tex.—Borden v. Arnold, Ciy.Appw, 
94 S.W.2d 216, error refused. 

50 aJ. p 161 note 18. 
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ecuted by the surety.i* sudi as a bondi» or note.1* 
If assent is conditional, the condition must ht per- 
fonned in order that the surety^s liability may con¬ 
tinue.^® 

Consent of one surety does not bind his co- 
surety.^® 

b. What Constitates 

An impHed consent may be sufficient to preclude 
the surety from asserting the defense of extension of 
time. 

An implied consent may be sufficient to preclude 
the surety from asserting the defense of extension 
of time,!*^ as where the surety’s consent is in- 
ferred from the fact that he was instrumental in 
procuring the extension.^* Consent is not shown, 
however, by the surety’s mere inquiry as to whether 
an extension may be granted,!® or, in the absence of 


, agency, by his declaration that any arrangement 
made by the principal will be satisfactory)^^ or 
by the existence of a clause in the principal contract 
imposing a penalty for delay .21 Consent to an ex¬ 
tension for a specified time ,22 or at a specified 
time,23 or in a specified way24 will not be construed 
as consent to a longer or different sort of exten¬ 
sion. Consent in a note to extensions of time will 
be construed as limited to the period covered by 
the statute of limitations on the note.25 

Surety^s knowledge of exteiision. It is not essen- 
tial that the surety should know of the extension 
in order to be discharged,26 and his knowledge and 
passive failure to object do not show consent.27 

Number of extensions. Consent to one extension 
will not be construed as consent to subsequent and 
additional extensions.23 Where the language so in- 


12 . Ky.—Corpus Tnrls clted In 
State Nat Bank of EYankfort v. 
Thompson, 126 S.W.2d 412, 416, 
277 Ky. 627. 

Neh.—Nordeeu v. Nelson, 279 N.W. 
323, 134 Neb, 707. 

Pa.—CorpTis Jtixls dted lu Pure Oll 
Co. V. Shllfer. 176 A. 896, 897, 116 
Pa.Super. 319. 

60 C.J. P 161 note 19—9 CtJ. P 860 
note 29. 

Express walver In advance see In¬ 
fra S 192. 

Solvenoy or Insolvency of principal 
Surety's liability for renewal 
notes of Principal under suretyship 
a^eement providingr that renewal or 
extension of time of payment should 
not affiect surety’s liability was not 
affected by solvency or Insolvency 
of Principal.—Central Penn Nat 
Bank of Philadelphia v. Tinkler, 40 
A2d 389, 351 Pa. 123. 

13- N.Y.—Levy v. Johes, 66 N.T.S. 
2d 607, 269 App.Div. 296, appeal 
granted 57 N.T.S.2d 136, 269 App. 
Div. 901. 

60 C.J. p 161 note 20—9 C.J. p 860 
note 29. 

14. Ark.—Holman v. Arznstronff, 63 
S.W.2d 339, 187 Ark. 958. 

Mo.—Ruskamp v. iPetchlingr, App., 
101 S.W.2d 624. 

Tex.—Brinker v. First 'Nat Bank, 
Com.App., 37 S.W.2d 136—Borden 
V. Amold, Clv-App., 94 S.W.2d 216, 
error refused. 

60 aj. p 161 note 21. 

Tenninatioa of anthorlty 
Beath of one of parties secondar- 
fly liable termlnated principd mak- 
er^a adthority under note to execute 
«rtension agreement; hence subse- 
quent extension made without cen¬ 
sent of parties secondarHy liable 
snd proper representatlve of de- 
ceased operated for thelr releasa— 


Brinker v. First Nat. Bank, Tex.Com. 
App., 87 •S.W.2d 136. 

15. Tex.—Lond v. Patton, 93 S.W. 

619, 43 Tex.Civ.App. 11. 

60 C.J. p 113 note 79. 

le. N.H.-~Crosby v. Wyatt, 10 N.H. 
318. 

N.T.—^Mutual Life Ins. Co. of New 
Tork V. Barca Realty Corporation, 
48 N.Y.S.2d 306, affirmed 48 N.Y.S. 
2d 332, 267 App.Div. 966, appeal 
denied 49 N.Y.S.2d 272, 267 App. 
Div. 984, appeal denied 50 N.Y.S. 
2d 163, 268 App.Dlv. 768, affirmed 
63 N.E.2d 118, 294 N.Y. 926. 
msolvent Indorser 

Surety on note of Corporation, who 
signed renewal note as surety, was 
held not relieved of liability on re¬ 
newal note by failure of-payee to 
obtain slgmature of other indorser 
on ‘orlglnal note, where such other 
indorser waa insolvent, and his sig¬ 
nature was not required on renewal 
note at request of surety.—-Woolfolk 
V. Mathews, 188 S.B. 729, 64 GaApp. 
694. 

17- Cal.—Fruit Growers* Supply Co. 
V. Goss, 41 P.2d 367, 4 CalApp.2d 
651. 

50 C.J. p 162 note 23. 

18. Minn.—A. B. Kllse Lumber Co. 
V. Enkema, 181 N.W. 201, 148 Minn. 
5 . 

60 C.J. p 162 note 24. 

Infereuoe repelled by ezpress 'dis- 
sent 

N.T.—^Irvlng Trust Co. v., Hutchin- 
son Holding Corporation, 270 N.T. 
S. 684, 241 App.Div. 107. 

19- N.Y.—Clarke v. House, 16 N.Y. 
S. 777. 

60 C.J. p 162 note 26. 

20. Da—DeuU v. Martel, 10 I-a. 
Ann. 643. 

60 C.J. p 152 note 26. 
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21. Ark.—^Bankers' Surety Co. v. 
Watt, 177 S.W. 20, 118 Ark. 492. 

22. Neb.—^McGavock v. Omaha Nat. 
Bank, 90 N.W. 280, 64 Neb. 440. 

60 C.J. p 152 note 28. 

23. U.S.—^Bdwards v. Goode, Tex., 
228 F. 664, 143 C.C.A 186. 

60 CXJ. p 162 note 29. 

24. N.Y,—Smith v. Townsend, 26 N. 
T. 479. 

60 C.J. p 162 note 30. 

Extension lu nature of indnlgenoe 
Surety, exeeuting contract provld- 
ing that extension of time by note 
or otherwlse, granted principal 
debtor by creditor In connection 
with debtor's failure to pay indebt- 
edness, should not release surety, 
consented only to extension in na¬ 
ture of indulgence, not to extension 
agreement transferrlng to trustees 
creditor*s right to grant extensions, 
and such agreement so Impaired 
surety^s right of subrogation as to 
discharge him.—Pure Oll Co. v. 
Shllfer, 175 A. 895, 115 PaSuper. 
319. 

25. N.H.—Conway Sav. Bank v. 
Dow, 89 A. 976, 69 N.H. 228. 

60 C.J, p 162 note 31. 

26. Ga—Stewart v. Parker, 65 Ga 
656. 

50 C.J. p 152 note 32. 

27. Mina—A B. Kllse Lumber Co. 

V. Enkema, 181 N.W. 201, 148 

Mina 6. 

50 C.J. p 162 note 83. 

28. S.a—Tuten v. Bowden. 176 S.B. 
610, 173 S.C. 266, 94 AD.R. 1443. 

50 C.J. p 162 note 34. 

Consent to ^‘any extension** has 
been construed as a consent to bnly 
one extensioa 

Ind.--^yler v, McMurray, 84 N.E. 

1004, 7 Znd.App. 646. 

S.C.-—Tuten v. Bowden, 175 B.E. 510, 
173 S.a 266, 94 AD.R. 1443. 
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dicates, however, consent may be held to indude 
further extensions.29 

§ 192. Waiver, Ratification, and Estoppel 

A surety may waive the right to a discharge by an 
extension of time, or iose it through ratiflcatlon or 
estoppel. 

Since the right to a discharge by extension o£ 
time is a personal privilege o£ the surety,30 he may 
waive such right^l or lose it through ratification^^ 
or estoppel.33 If the surety is ignorant of the 
granting o£ the extension, no waiver thereof can 
he sho\vn.3^ \\’aiver cannot be shown by a letter 
o£ the surety never received by the addressee.35 

Waiver in advance. The waiver may be in ad- 


72 C.J.S. 

vance,33 as by an express provision in the contract 
to that effect37 

Subseqttsnt waiver. Waiver may be shown by 
acts subsequent to the extension,3 8 such as the 
surety^s subsequent promise to pay the debt or his 
acknowledgment of its continued existence,®® by his 
giving the creditor written notice to sue,^o or by 
his acceptance of security from the principal after 
the extension.^^ An agreement by a surety for a 
further extension of time of payment after a pre- 
vious extension to the principal is a waiver of the 
latter defense.^® Also the acceptance of a pre- 
mium by a compensated surety after an extension 
of which it had knowledge is a waiver of the dis- 

charge>8 


K INDUCDTGINACTION OR SIJERENDEB OF SECURITY BY SURETY 


§ 193. Act of Creditor 

A surety is discharged by any act of the creditor 
inducing him to forego taking steps to protect 


himself, as discussed infra § 194, or inducing him 
to relinquish security, as discussed infra '§ 195. 

Examine Pocket Parts for later cases. 


89. S.C.—^Tuten v. Bowden, snpra. 
Tex.—^Brinker v. First Nat. Bank. 

Com.PL, 37 S.TV.2d 136. 

50 CJ. p 152 note 35. 

30. N.Y.—Corpiu Jads oited In 
Garpenter v. Hos:an. 50 N.Y.S.2d 
123, 127, 182 Misc. 10.3. 

K.G.—CoipnB Jnxis qjioted In Kax- 
well V, Southern Fidelity Mut. 

Ins. Go., 9 SJE.2d 428, 432, 217 
N.C. 762. 

50 CJr. p 155 note 60. 

31. N.Y.—Coipus Jraxis died In 
Carpenter v. Hogan, 50 N.Y.S.2d 
123, 127, 182 Misc. 103. 

N.C.—Coriw Jiirls q.iioted in Max¬ 
well V. Southern Fidelity Mut. 

Ins. Co., 9 SJE3.2d 428. 432, 217 N. 
a 762- 

Tex.—^Texas Nat. Bank of Beaumont 
V. Bebes. 120 aw.2d 794, 132 Tex. 
207. 

50 OJ. p 155 note 61. 

Waiver of defenses generally see 

supra § 160. 

3 SU N.C.—Oatpns Jlnis qrioted in 
Maxwell v. Bouthem Fidelity Mut. 
Ins. Co., 9 SJB.2d 428, 432, 217 N. 
C. 762. 

50 aJ. p 155 note 62. 

88 . Neb.—^Nordeen v. Nelson, 279 
N.W. 323, 134 Neb. 707. 

N.C.—Oozpns Jnzis qiioted in Max¬ 
well V. Southern Fidelity Mut. 

Ins. Co., 9 S.EL2d 428, 432, 217 N. 
a 762. 

Wis.—^Irvine v. Adams, 4 N.W. 573, 
48 Wls. 468. 33 AmJt. 817. 

50 O.J. p 155 note 63. 

SnxetT BOt estopped 
▲lleiired surety was not estopped 
to aet up oODtract under which 
psyee extezsded time of land pur- 
ohasersaoney note in prefennce to 


subsequent contract under which 
surety*s liability was greatly in- 
creased. but without conslderation, 
because lands decreased in value 
and payee took loss, where payee 
could not have foreclosed before 
date to which extension was made 
in any case.—^American Fruit Grow- 
ers V. Hawkinson, 106 S,W.2d 564, 
21 Teim.App. 127. 

34. Mass.—Schwartz v. American 
Surety Co., 121 N.R 424, 231 Mass. 
490. 

50 G.J. p 155 note 64. 

35. Tex.—Cruse v. Gau, Civ.App., 
193 S.W. 405. 

50 C.J. p 155 note 65. 

36- N.C.—Rasberry v. West, 171 S. 
E. 360, 206 N.C. 406. 

Tex.—Texas Nat, Bank of Beaumont 

V. Debes, 120 S.W.2d 794, 132 Tex. 
207—^Brinker v. IFirst Nat. Bank, 
Com.App., 37 5.W.2d 136. 

Consent in advance see supra § 191. 

37- Ky.—Simmennan v. National 
Beposit Bank of Owensboro, 24 
S.W.2d 912, 232 Ky. 844. 

Miss.—W. T- Rawleigh Co. v. Wingr, 
4 So.2d 222. 

N.C,—^Rasberry v. West, 171 S.E. 
350, 205 N.a 406. 

Tex.—Simpson v. McDonald, 179 S. 

W. 2d 239, 142 Tex, 444, conformed 
to, Civ.App., 179 S.W.2d 1023— 
Sloan V. Dahl, Civ.App., 27 S.W. 
2d 284, error refused. 

50 C.X p 155 note 67. 

38. Ala.—Culwell v. Bdmondson, 
129 So. 276, 221 Alak 424. 

N.Y.—Carpenter v^ Hogan, 60 N.Y.S. 

2d 123, 182 Misc. 103. 

N.C.—Ooxpas Jnzlji qnoted in Max¬ 
well V. Southern Fidelity Mut. Ins. 
Co., 9 S.B. 2 d 428, 432, 217 N.C. 762. 
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Tex.—^Texas Nat. Bank of Beaumont 
V. Debes, 120 S.W-2d 794, 132 Tex. 
207—^Brlnker v. First Nat. Bank, 
OomA^pp., 37 S.W.2d 136. 

39. N.Y.— Corpus Juris oited in 
Carpenter v. Hogan, 60 N.Y.S.2d 
123, 127, 182 Misc. 103. 

N.C.— Corpus Juris quoted in Max¬ 
well V. Southern Fidelity Mut. 
Ins. Co., 9 S.E.2d 428, 432, 217 N. 
C. 762. 

50 C.J. p 165 note 69. 

40. Ind.—^Brlnk v. Beid, 23 N.E. 
770, 122 Ind. 267. 

N.C.— Corpus Juris quoted in Max¬ 
well V. Southern Fidelity Mut. Izis. 
Co.. 9 S.E.2d 428, 432, 217 N.C. 
762. 

41. N.C.—Corpus Juris quoted in 
Maxwell v. Southern Fidelity Mut. 
Ins. Co., 9 S.E.2d 428, 432. 217 N. 
a 762. 

Okl.—^Kremke v. Radamaker, 159 P. 
476, 60 Okl. 138. 

42. Ala.—Corpus Juris dted in 
First Nat. Bank of Birmingham 
v. Hendrix, 4 So.2d 407, 409. 241 
Ala. 676. 

N.3EI.—^New Hampshlre Sav. Bank v. 
Colcord, 16 N.H. 119. 41 Am.D. 
685. 

N.C.— Corpus Juris quoted in Max¬ 
well V. Southern Fidelity Mut. 
Ins. Co., 9 S.E.2d 428, 432. 217 N. 
a 762. 

43. N.C.—Corpus Juris quoted in 
Maxwell v. Southern Fidelity Mut. 
Ins. Co., 9 S.E.2d 428, 432, 217 N.C. 
762. 

S.C.—State ALgricultural, etc., Soc. 
V. Taylor, 88 S.E. 372, 104 8.a 
167. 
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I 194 , --Inducing Surety to Refrain from 

Protecting Himself 

A surety Is discharged by any act of the creditor in¬ 
ducing hiin to refrain from protecting himself, 

A surety is discharg-ed by any act of the creditor 
inducing him to forego taking steps to protect him¬ 
self,such as a false representation^B or conceal- 
ment^® of material facts. In order to effect the 
surety^s discharge by a representation^ it must ap- 
pear that the surety was deceived47 by a representa- 
tion on which he had a right to rely,48 or by con- 
cealment of facts the creditor was obligated to re- 
veal,*^ and that in consequence of such representa- 
tion or concealment the surety did in fact alter his 
line of conduct to his injury.®® A pro tanto injury 
will resuit in a pro tanto discharge.61 

Particular reprcsentations. Subject to the forego- 
ing rules, ordinarily it is held that the surety is 
discharged by the creditores statement that the debt 
has been paid or settled,®^ or that the creditor will 
look to and enforce the obligation only against the 
prindpal^^ or other parties liable,®^ and that the 
surety will not be called on for payment,55 where 
in reliance thereon the surety refrains from secur- 
ing himself to his injury. However, in the absence 
of proof of resultant injury,5® a surety is not dis¬ 


charged by the creditores mere statement that the 
Principal is good for the amount of the debt,®7 that 
the creditor will not look to the surety,®® that se- 
curity held by the creditor will be suflSdent,®® that 
he does not want the surety any longer,®® that he 
does not consider him bound,®^ or that he need not 
trouble himself.®^ 

§ 195. - Inducing Surety to Relinquish 

Security 

A surety Is discharged by any act of the creditor 
Inducing him to relinquish security. 

If the surety, relying on notice from the creditor 
that the debt has been paid, releases security given 
to him,®® or if he is induced to givc up such security 
by any arrangement between the principal and the 
creditor,®^ or by direction of the creditor,®® he will 
be discharged to the extent of the value of the se¬ 
curity released. The surety is not discharged, how¬ 
ever, by releasing security if he relies on state- 
ments made by one without authority to bind the 
creditor®® or if the security is released through the 
fraud of the principal in which the creditor did not 
participate.®^ A surety is not discharged by the 
representations of the creditor by which the surety 
is induced to apply funds given to him by the debtor 
to apply to the payment of the secured debt to the 


ift. Gcl— Franklln Savings & Loan 
Co. V. Branan, 188 S.£3. 67, 54 Ga. 
App. 363. 

lowa.—Heinz v. I>avenport Bank & 
Trust Co., 298 N.W. 785, 230 lowa 
546—^In re Carpenter*s Bstate, 231 
N.W. 376, 210 lowa 553—Security 
Savings Bank of Wellman v. 
Smith, 122 N.W. 82«, 144 lowa 203. 
50 C.J. p 156 note 85. 

4Bk Mo.—Neelyville Bank v. Lee, 
168 S.W. 796, 182 Mo.APP. 185. 

50 aj. p 156 note 86. 

4& lowa.—Security Savlngs Bank 
of Wellman v. Smith, 122 N.W. 
825, 144 lowa 203. 

50 C.J. p 156 note 87. 

47. Mo.—^Neelyville Bank v. Lee, 
168 S.W. 796, 182 Mo.App. 185. 

50 C.J. p 156 note 88. 

48. Pa,—^Troop v. Franklln Sav., 
etc.. Co., 139 A. 492, 291 Pa. 18. 

50 C.jr. p 156 note 89. 

49. Ark.—^Molitor v. People*s Bldg., 
etc., Assoc., 269 S.W. 363, 168 Ark. 
53. 

59 C.J. p 156 note 90. 

50. Tex.—^National Bank of Com- 
merce v. GUvin, Civ.App., 152 S.W. 
652. 

50 C.J. p 166 note 91. 

51. Mo.—NeelyvlHe Bank v. Lee, 
196 S.W. 43, 196 Mo.App. 496. 

50 OJ. p 157 note 92. 


52. Ga.—^Franklln Savlngs & Loan 
Co. V. Branan, 188 S.13. 67, 54 Ga. 
App. 363. 

50 C.J. p 157 note 94. 

53. Mo.—Neelyville Bank v. Lee, 
168 e.W. 796, 182 Mo.App. 186. 

60 C.J. p 167 note 96. 

54. lowa.—^In re Carpenter*s Estate, 
231 N.W. 376, 210 lowa 663. 

65. Ala.—Teague v. Hussell, 2 Stew. 
420. 

56. Mo.—Neelyville Bank ▼. Lee, 
App., 208 B.W. 143. 

60 C.J. p 157 note 96. 

Statement that prlndpal had 
‘*8tralghtenea np” note and that 
surety had “nothing else to worry 
about" made by president of bank 
holding note. In reliance on which 
surety failed to secure amount of 
note from principal as he might 
have done, has been held sufficient to 
establish an estoppel precludlng re- 
covery from surety.—Franklin Sav- 
ings & Loan Co. v. Branan, 188 S.E. 
67, 54 Ga.App. 363. 

57. N.T.—^Howe Mach. Co. v. Far- 
rington, 82 N.T. 121. 

60 C.J. ,p 167 note 97. 

58. Ind.—Huntington First Nat. 
Bank v. Williams, 26 N.E. 75, 126 
Ind. 423. 

60 C.J. p 167 note 98. 


59. Ky.—Glllen v. Kentucky Nat. 
Bank, 8 S.W. 193, 10 Ky.L. 97. 

Tex.—^Bruce v. Laing, Clv.App., 64 
S.W. 1019. 

60. Pa.—Brubaker v. Okeson, 36 Pa. 
519. 

61. N.T.—Wheeler v. Benedlct, 86 
Hun 478. 

60 C.J. p 157 note 2. 

62. Tex.—National Bank of Com- 
merce v. Gllvln, Clv.App., Ii62 «. 
W. 652. 

50 C.J. p 157 note 8. 

63. lowa.—^Rowley v. Jewett, 9 N, 
W. 368, 56 lowa 492. 

50 C.J. p 167 note 4. 

64. Ky.—Schufif V. Germania Safety 
Vault, etc., Co., 43 S.W. 229, 19 
Ky.L. 1467, 

60 aj. p 157 note 6. 

65. Ky.—Speed v. WUlow Springs 
Distilllng Co., 130 S.W. 1103, 140 
Ky. 269. 

60 C.J. p H57 note 6. 

66. S.C.—^Butler v. Hamilton, 2 S. 
C.Bq. 226, 2 Am.D. 692. 

Tex.—^Beckham v. Shackelford, 29 S. 
W. 200, 8 Tex.Civ.App. 660. 

67. 111.—Gillett V, Wlley, 19 N.B. 
287, 126 111. 3t0, 9 Am.S.R. 687. 

Vt.—^Washington List. Prob. Ct. v. 
St. Clalr, 62 Vt. 24. 
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payment of some other claim where no fraud is 
charged^S or where the surety did not offer to re- 
store the status quo by reviving the discharged 
claim.®^ 

§ 196. Act of Principal 

The surety Is not discharged because he relled on Tn- 
formation from the Principal, and was thereby Induced 
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to refrain from protecting himself, uniess the creditor 
participated therein. 

The surety is not relieved of liability because he 
relied on infonnation from the prindpal and was 
thereby induced to refrain from protecting him¬ 
self,even though such infonnation was fraudu- 
lent,*^! uniess the creditor was a party to the 

fraud.'^2 


P. REUNQUISHMENT, LOSS, OR MISAPPLECATION- OF FUNDS OB SECURITIES 


§ 197. In General 

An obllgee, who has securities or ftinds In his pos- 
•ession or controi ap>pl!cable to the payment of the 
secured debt, Is under the obligatlon to the surety to 
use ordinary care and prudence to preserve them for 
the surety's benefit, and the surety Is discharged from 
llabllity tf the creditor relinqulshes or loses them, or 
consents to a materlal aJteration of the security to the 
prejudice of the surety, or by any act deprives the sure¬ 
ty of the right of subrogati on. 


A creditor or obligee, who has securities, prop- 
erty, or funds in his possession or controi applica- 
ble to the payment of the secured debt, is under 
obligation to the surety to use ordinary care and 
prudence to preserve such securities, property, or 
funds for the suret/s benefit,^» and the surety is 
discharged from further liability either entirely or 
pro tanto, as discussed infra § 206, if the creditor,, 
in dereliction of his duty, relinquishes 74 qy, accord^ 


68. Ga-—Jones v. Watson, 79 S.B1. 

239. 13 Ga.App. 890. 

66. Ga.—Jones v. Watson, supra. 

70. lowa.—^Reints v. TJhlenhopp, 128 
N.W. 400, 149 lowa 284. 

60 C.J. p 158 note 11. 

73- Tex.—^Bond v. Ray, 6 Humpbr. 
492. 

73. N.T.—Sailly t. Mmore, 2 Flaigre 
497. 

VL—Wllson V. Green, 25 Vt 450, 
60 Ain.D. 279. 

70. U.S.—City of Oa^ood, Ohio, v. 
Hartford Accident & Indeznnlty 
Co., aCLA-Ohio, 81 F.2d 717. 

]87a.—Standard Accident Ins. Co. v. 
Bear. 184 Go. 97, 134 Fla. 523, 127 
AAjJEL X. 

Hawall.—Holzlnsrer Goo, 36 Ha- 

wail 506. 

Ey.—State Nat. Bank of Frankfort 
V. Thompson, 126 &W-2d 412, 277 
Ky. 527, 

Mas».—KUIoren v. Hernan, 20 N.B. 
2d 946, 303 Mass. 93^Atlas 
nanoe Corporation v. Trocchi. 19 N. 
B.2d 722, 302 Mas& 477—-Hamlen 
▼. RednaUoh, Co., 197 N.B. 149, 
291 l£aaa. 119, 99 A.L».B. 1230. 
lio. — Ijewis T. Paul Brown Realty 
& Inv. Oo., 198 G.W.2d 13, 354 
lio. 1025. 

NJ .—OooEsnam jroxis dted in Boorstein 
T. Mlller, 3 A.2d 87, 91, 124 N.JJBki. 
626. 

OkL—^Flrst Nat. Bank v. Godwln, 
47 P-2d 116. 178 Okl. 169. 

Pstj—First Nat. Bank Trust Oo. of 

Ford City t. Stolar, 197 A. 499, 
ISO FtUiSuper. 480. 

SLI>.—Wrisht r. Andersoo, 268 N.W. 
484, 62 SJ>. 444. 

Tool .—^Flrst Nat. Bank of Fort Worth 
T. BrowQ, ClvApp« ITS S.W.2d 
'161, enor reftxaed. 

W.Ya.-^lerider v. CSentral Nat. i 


Bank of Buckhannon, 87 G.E.2d 
466. 128 W.Va. 620. 

Wls.—City of Wauwatosa v. Vol- 
pano, 272 N.W. 459, 224 Wls. 503. 
50 C.J. p 158 note 14. 

Rlshts and remedies of surety gen- 
crally as to preservation, collec- 
tion, and appllcation of collateral 
see infra 99 289-291. 

Equitabis aid to rsstore loss 
Where holder of note secured by 
trust deed uncondltionally released 
trust deed for benefit of another, he 
became a volunteer and could not in- 
voke eqnlty to restore his loss.—^Mc- 
Kinney v. Lynch, Mo.App., 102 S.W. 
2d 944. 

74- IT.SL—FIdellty & Beposit Co. of 
Naryland v. Hunt C.ClA.Pa, 107 
F.2d 42—Hale County. Tex., v. 
American Xndemnlty Co., C.C.A. 
Tex., 63 F.2d 275. rehearinsr denled 
Hale County v. American Indem- 
nlty Co.. 66 F,2d 1017, certiorari 
denled American Indeznnlty Co. v. 
Hale County, Tex., 64 G.Ct. 207, 
290 U.S. 697, 78 I^Ed. 699—U. S. 
V. U. S. FIdellty & Guaranty Co., 
D.C.Pa., 35 F.Supp. 959. 

Fla.—Standard Accident Ins. Co. v. 
Bear, 184 So. 97, 134 Fla. 623, 127 
A.L..R. X. 

Ind.—Owen County Btate Bank ▼, 
Guard, 26 N.B.2d 395. 217 Ind. 76. 
lowa.—Federal Land Bank of Oma¬ 
ha, Neb., T. Christiansen, 298 N.W. 
641, 230 lowa 687. 

Ky.—State Nat. of Frankfort 

v. Thompson, 126 S.W.2d 412, 277 
Ky. 627—^Rommel Bros. v. Clark. 
74 S.W.2d 933. 255 Ey. 654. 

XoL —^Pontchartrain Apartments v. 
ICaryland Casualty Co., 129 So. 671, 
171 La. 67. 

Masa—Atlas FInance Corporation v. 
Trocchi, 19 N.Ew2d 722, 302 Nasa 

66+ 


477—^Museum of Fine Arts 
American Bondingr Co.. 97 N.E. 633, 
211 Mass. 124. 

Mo.—^McKlnney v. Lynch, Apip., 109 
S.W.2d 944. 

Neb.—Nordeen v. Nelson, 279 N.W. 
323, 134 Neb. 707. 

N.J.—Corpus Jnzls oited Iu Boorstein. 
V. Mlller, 3 A.2d 87, 91, 124 N.J. 
Eq. 626—^Burack v. Mayers. 187 A 
767, 121 N.J.Eq. 136. afflrmed X9X 
A. 841, 122 N.J.Eq. 6. 

N.T.—Rutherford Nat. Bank v. Man-. 
nlello. 271 N.Y.S, 69, 240 App.Dlv. 
506. afflrmed 195 N.E. 203, 266 N.T. 
568. 

Okl.—First Nat Bank v. Godwln, 47- 
P.2d 116, 173 Okl. 169. 

Or.—Walin v. Youn& 180 P.2d 535, 
181 Or. 186. 

Pa.—I>ouble Dollar Bullding & Loan 
Ass'n v. Kuslizn, 169 A. 39, 306 Pa. 
121—^Llchtenthalev v. Thompson, 
13 Sergr. & R. 167, 15 Am.D. 691— 
Gpring Garden Buildingr & Loan 
Ass’n V. Rhodes» 190< A 530, 126, 
Pa.Snper. 102. 

S.D.—Wright v. Andersoa, 253 N.W. 
484, 62 S.D. 444. 

Tenn.—Corpus Jnxia, dted ia J. C.. 
Mahan Motor Co. v. Lyle, 67 S.W. 
2d 746, 747, 167 Tenn. 193. 

Tex.—First Nat Bank of Fort Worth 
V. Brown. CivApp., 172 S.W.2d 151, 
error refused—New Amsterdam. 
Casualty Co. v. F. Redondo & Co., 
ClvApp., 168 S.W.2d 334, error re¬ 
fused—^Myers v. Southard, Civ. 
App.. 110 S.W.2d 1186—^Thompson 
V. Welders Supply Co., CivApp., 
82 S.W.2d 758. 

Vt—Bancroft v. Granite Sar. Bank. 
& Trust Co., 44 A2d 642, 114 Vt 
836. 

Wls.—City of Wauwatosa v. Volpa-- 
no, 272 N.W. 469, 224 Wls. 603—- 
Weil-McLaln Co. v. Maryland Cas>- 
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ing to the judicial decisions on the question, loses*^® 
them by his voluntary acts^^ or through his negli- 
or if he consents to a material alteration 
of the seoirity to the prejudice of the surety,^» or 
by any act deprives the surety of the right of 
subrogation.*^® Relinquishment operates as a dis- 
charge of the surety without regard to the existence 
of collusioni® or the time when the creditor received 
the security held by him,ii or whether the surety has 
knowledge thereof,i2 or whether the principal lacked 
capacity to enter into the contract.8i However, 
relinquishment does not so operate where the cred¬ 
itor has no knowledge, and is not chargeable with 
knowledge, of the existence of the suretyships^ or 
where the act relied on as constituting the relin¬ 
quishment was not the proximate caiise of the loss.i5 

Loss not attributable to creditor, Sureties are not 


discharged if the loss of security results from the 
fault of someone other than the creditor.®® If re¬ 
linquishment of security is by a part only of those 
entitled to enforce the liability of a surety, the 
rights of the others to hold the surety are not af- 
fected.i7 It has been held that sureties are not 
discharged if relinquishment or loss of security 
is procured by means of fraud of the principal.*^® 
A surety is not discharged by relinquishment of 
security by a cosurety®® or a loss caused by the 
surety himself,®® or through his negligence,®! or 
with his consent,®^ or by a third person, such as by 
one holding security in trust;®® nor can the right 
of the creditor to proceed against a surety be pre- 
judiced by the misappropriation of property of the 
Principal by a cosurety.®'^ It has been held that 
a surety is not disoharged hy a loss of security re- 
stilting from an order of court®® 


ualty Co., 268 N.W. 175, 217 Wls. 
126. 

50 C.J. P 158 note 16. 

f aot tlubt snrety was not in posl- 
tlon to enforce snTMPOgatlon when im- 
pairment took place does not prevent 
discharge.—First Nat. Bank & Tnist 
Co. of Ford City vl Stolar, 197 A. 
499, 130 Pa.Super. 480. 
meotlon of xemedles or walver not 
Bhown 

Where creditores right to proceed 
against security only was lost be- 
cause of rejectlon of clalm against 
estate, creditores attempted waiver 
of recourse against assets of estate 
and reliance on .gamlshment bond 
only held not election of remedies 
which would release surety on bond; 
nor did It amount to waiver of right 
to recover on bond, where aJleged 
waiver was unsupported by consid- 
eration and surety on bond had not 
changed its posltion.—Guarantee TI- 
tle & Trust Co. v. Babbltt Bros. 
Tradlng Co.. 63 P.2d 734, 47 Arlz. 47. 

7B. Tex.—Thompson v. Welders 
Supply Co., Civ.App., 82 S.W.2d 
763. 

50 C.J. p 168 notes 17, 18. 

761. Tex.—Indemnity Ins. Co. of 
North America v. Bassett, Clv. 
App., 299 S.W. 714. 

50 CJ. p 158 note 17. 

77. Hawail.—Holzinger v. Goo, 86 
Bawaii 606. 

Ky.—Bommel Bros. v. Clark, 74 8.W. 

2d 933, 255 Ky. 654. 

ICo.—Lewls V. Paul Brown Realty & 
Inv. Co.. 193 S.W.2d 13, 3'64 Mo. 
1026. 

Tex.—First Nat. Bank of Fort Worth 
V. Brown, Civ.App., 172 S.W.2d 161, 
error refused. 

60 C.J. p 168 note 18. 

78. Pa.—Jacob Sali Bullding db Loan 
Assh V. Heller, 171 A. 464, 314 Pa. 


237—Double Dollar Bulldiiig & 
lioan Ass'n v. Kushin, 159 A. 39, 
306 Pa. 121. 

50 C.J. p 159 note 19. 

79. U.S.—^Real Bstate-Land Tltle & 

Trust Co. V. Commonwealth Bond 
Corporation, C.C.A.N.T., 63 F.2d 

237—Hodgins v. National Surety 
Corporation, D.C.Wls., 41 F.Supp. 
881. 

Or.—Walln v. Young, 180 P.2d 636, 
181 Or. 185. 

50 C.J. p 169 note 20. 

SnbrogatioiL agreement not hreaohed 
Where clty was requlred to reduce 
clalm against assets of 'insolvent 
bank by amount realized from collat- 
eral held by it, reduction accordlngly 
by agreement with llCLuidator of de- 
pository hank did not breach stilb- 
rogatlon agreement with depository^s 
sureties.—City of Akron v. Fidellty 
& Casualty Co. of New York, C.C.A. 
Ohio, 136 F.2d 288. 

80. Tex.—Scott v. Llano County 
Bank, 89 S.W. 749, 99 Tex. 221. 

81. Ind.—^Holland v. Johnson, fl 
Ind. 346. 

Md.—Freaner v. Yingllng, 87 Md. 
491. 

82. Md.—^Freaner ▼. Yingllng, su¬ 
pra. 

83. Ind.—Sample v. Cochran, 82 
Ind. 260. 

84. Or.—Walln v. Young, 180 P.2d 
535, 181 Or. 186. 

60 C.J. p 169 note 26. 

Knowledge of existence of relatlon 
as essentia! to dlscharge of surety 
by acts of creditor generally see 
.supra § 166. 

85. Tex.—Self Motor Co. v. Crowell 
First State Bank, Civ.App., 226 S. 
W. 428. 

60 C.J. P 159 note 26. 


86. Tex.—Womack v. Davldson, Clv. 
App., 242 IS.W. 1107. 

50 C.J. p 159 note 27. 

87. TJ.S.—U. S. Fidellty, etc.. Co. 
V. Omaha Bldg., etc., Co., Neb., 
116 P. 145, 63 C.C.A. 465, certio¬ 
rari denied 23 S.Ct. 843, 187 U.S. 
642, 47 L..Fd. 346. 

50 C.J.^ p 169 note 28. 

88. N.Y.—-Hamlin v. Klein, 40 N.Y. 
S. 833, 8 App.Dlv. 413. 

50 C.J. P 159 note 29. 

Bellnanlslmient Indnced by fraud 
Where a beneficlary of a contrac¬ 
tores Indemnity bond by some volun¬ 
tary act dlssipated the security 
whloh protected the surety on the 
bond, the latter was exonerated not- 
withstanding the act was induced bY 
fraud on the part of the contractor. 
—New Amsterdam Casualty Co. v. 
F. Redondo & Co., Tex.Civ.App., 168 
S.W.2d 334, error refused. 

89. Pa.—Whltehlll v. Wllson, 8 
Penr. & W. 406, 24 Am.D. 326—In 
re Bartones Fstate, 8 Del.Co. 580. 

90. N.Y.—Schroeppel v. Shaw, 6 
Barb. 338, affirmed 3 N.Y. 446. 

91. S.C.—^Brannon v. Harris, 109 S. 
E. 396, 117 S.C. 423. 

60 C.J. p 169 note 33. 

92. Ark.—Scott v. Montgomery 
County Bank, 260 S.W. 902, 168 
Ark. 644. 

93. Tex.—^Murrei! v. Scott, 61 Tex. 
620. 

Vt.—Hardwlck Sav. Bank,, j&tc., Co. 
V. Drenan, 44 A. 347, 71 Vt. 289. 

94. Ark.—State Bank v. Bozeman, 
13 Ark. 631. 

Ind.—^Prather v. Young, 67 Ind.' 480. 

95. Vt.—^Hardwlck Sav. Bapk, etcL, 
Co. r. Drenan, 44 A. 1347,' 71 Vt. 
289 

I 60 C. X P 159 note 38. . 
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Character of funds or securiiies, The nile ap- 
plies to any funds^® or property®7 belonging to the 
Principal which may be rightfully retained, or to 
daims of the principal against third persons,^^ or 
to a mortgage or deed of trust,^® or other lien on 
property of the principal,^ such as a judgment or 
execution lien, as discussed infra § 201. The cred¬ 
itor must have the right to apply the money to the 
secured dcbt before he can be charged with releas- 
ing the surety by not applying such funds and the 
lien must be in existence, or the surety must request 
the creditor to take steps to establish it, in order to 
give the surety a right to its protection.3 A surety 
is not discharged by surrender of security which is 
not enforceable^ or by the release of a collateral 
mere personal obligation of the principal debtor^ 
or of some third person.® 

JVhere there are several sets of sureties on sever- 
al dchts, and securities are delivered to a creditor 
applicable to the several debts, the fact that the 
creditor did not collect some of the securities is no 
defense to an action at law against the sureties on 
a particular debt^ 

Independent transacfions, A surety is not dis¬ 
charged by a relinquishment of security given for 
some independent matter® or if money is paid the 
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principal as compensation for Services arising from 
some independent transaction.® 

§ 198. Misapplication of Funds or Securities 

The creditor must account to the surety for funds or 
property received as security for the debt for which the 
surety is bound, and if he fraudulently encumbers or 
conceals, or misapplles, such funds or property the sure¬ 
ty Is discharged to the extent of the value of the secu¬ 
rity encumbered, concealed, or misapplied. 

The creditor, having received funds or prop¬ 
erty as security for the debt, must account for it 
to the surety in an action against him,io it being 
his duty to the surety to appropriate such funds or 
propertyil and any profits therefrom^^ to the debt 
for which the security was given. If the creditor 
fraudulently encumbers or conceals it,or applies 
it to a purpose other than the satisfaction of tbat 
debtjl^ even though the debt secured is not yet 
due,i5 or applies funds already appropriated to the 
purposes of the contract to other purposes,!® the 
surety is discharged to the extent of the value of 
the security encumbered, concealed or misapplied. 

On the other hand, the fact that proceeds of the 
property of the principal were distributed improper- 
ly by an erroneous judgment of a court does not 
discharge the surety,and, if the creditor applies 


96. Tex.—^Thompson v. Welders 

Snpply Co., Clv-App., 82 S.'W.2d 
763. 

50 C.J. p 160 note 39. 

97. Tex.—ETrst Nat. Bank of Fort 
Worth V. Brown, Civ.App., 172 S. 
W.2d 151. error refuaed. 

50 C.J. p 160 note 40. 

98. Ind.—Crlm v. IFlemin^r, 101 Ind. 
154. 

5« aj. p 160 note 41. 

99. Mo.—^McKinney v. Lynch, App.. 
102 S.W.2d 944. 

Ter.—^First Nat. Bank of Fort 
Worth V. Brown, Civ-A^pp., 172 S. 
W.2d 151, error refUsed. 

50 CJ. p 160 note 42. 

1. Ter.—Thompson ▼. Welders Sui>- 
ply Co., Civ.App., 82 S.W.2d 753. 

50 C.J. p 160 note 43. 

a. HL—Ewen v. WUhor, 70 N.E. 
575, 208 lU. 492. 

8. Ala.—Ferrine v. Firemen^s Ins. 

Co.. 22 Aia. 575. 

50 CJ. p 160 note 47. 

4b lowa.—^Bedwell v. Gephart, 24 
N.W. 685, 67 lowa 44. 

50 CJ. P 160 note 48. 

& Conn.—Grlazler v. Dougriass, 82 
Conn. 393. 

Va.—Coimer v. West, 105 SwB. 762, 
129 Va 85. 

6b OoxuL—Glazler l>ougla8% 32 
Oonn. 893. 


Va—Conner v. West, 106 S.R 762, 
129 Va 85. 

7. ni. —Bock Island State Bank v. 
Bryan, 108 N.B. 1004, 268 111. 151. 

8. Okl.—Strother v. Wilkinson, 216 
P. 436, 90 Okl. 247. 

50 CJ. P 160 note 53. 

9. Hasa—^E^ne Arts Museum v. 
American Bondins: Co., 97 N.B. 
633. 211 Mass. 124. 

50 CJ. P 160 note 54. 

10- Pa—Spaldingr v. Susguehanna 
County Bank, 9 Pa 28. 

Collateral pledsfed by surety; 
blUty io lesratees 

Where mother bequeathed to each 
of her three children one third of 
stock which she had pledg^ed as se¬ 
curity for note sigrned by her as 
surety, payee*s surrender, after 
mother's death, of i>ortlon of stock 
without consent of one of three chll- 
dren, was wrongful surrender of 
such child's proportionate part, and 
payee was liable to such child for 
one third of value of stock at time 
of surrender, subject to rigrht of 
payee to apply stock in satisfaction 
of obligation of mother^s estate to 
payea—State NaL Bank of Frank- 
fort V. Thompson, 126 S.W,2d 412, 
277 Ky. 627. 

U. S.D.—Wrlght V. Anderson, 253 
N.W. 484, 62 S.D. 444. ^ 

666 


I Vt.—^Bancroft v. Granite Sav. Ttnnir 
& Trust Co., 44 A.2d 642, 114 Vt 
336. 

50 CJ. p 160 note 67. 

12. Ky.—^McKee v. Buford, 3 B.Mon. 
432—Corneli v. Eagan, 5 N.T.St 1. 

13. Okl.—First Nat Bank v. God- 
win, 47 P.2d 116, 173 Okl. 169. 

50 CJ, p 161 note 69. 

14i Ga—Corpus Juris dted in. Ken- 
nedy v. Faxmers' & Merchants* 
Bank, 169 S.B. 769, 47 GaApp. 
104. 

N.T.—In re Metz* Estate, 18 N.T.S. 
2d 883, 173 Misa 813, reversed on 
other grounds 30 N.Y.S.2d 602, 262 
App.Div. 508. 

Okl.—^First Nat Bank v. Godwin, 
47 P.2d 116, 173 Okl. 169. 

S.D.—Wright v. Anderson, 263 N.W. 
484, 62 SJO. 444. 

Vt—Bancroft v. Granite Sav. Bank 
& Trust Co., 44 A.2d 642, 114 Vt 
336. 

W.Va—‘Xoblegard Oo. v. Maxwell, 
84 SJB3.2d 116, 127 W.Va 630. 

50 C.J. p 161 note 60. 

16. Ter.—Western Bank, etc., Co. 
V. Gibbs, Civ.App., 96 S.W. 947. 

18. Wls.—^Platteville Joint School 
Bist. No. 4 V. Bailey-Marsh Co., 
194 N.W. 171, 181 Wis. 202. 

17. Ga—^McCalla v. Khox, 10 S.E. 
624, 84 Ga 291. 
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security given by one cosurety for both his personal 
indebtedness and liability as surety to payment of 
his personal indebtedness, the liability of the other 
cosurety is not affected.18 Consent by a creditor 
to an application of funds to which he is entitled 
under his oontract to the pa 3 maent of other claims, 
thereby reducing by so much the amount of the 
debt on which the surety is secondarily liable, is 
not a misapplication of funds discharging the 
surety.i® 

Agreement to apply funds. Where the creditor 
has bound himself by contract to apply certain 
funds within his control to the payment of the debt, 
his breach of such contract will discharge the sure¬ 
ty from further liability.^O 

§ 199. Disposition of Security for Less than 
Value 

If the property of the principal Is sold Irregularly or 
negligently by the creditors, so that It brings less than 
fts value, the surety Is discharged pro tanto; but the 
mere fact that property Is sold for less than its fuII 
value, if the sale was made regularly and In good faith, 
will not release the surety. 

If property of the principal is sold irregularly 
or negligently by the creditors, so that it brings 
less than its value, the surety is discharged pro 
tanto,as where the creditor bid in the property 
at a nominal sum^^ or prevented others from bid- 
ding at the sale.^ However, the mere fact that 
property is sold for less than its full value will 
not release a surety, if the sale was made regu¬ 
larly and in good faith,and although sold at pri¬ 
vate sale, if the creditor has the right to sell at 
private sale,2« and if the property was sold for its 


full market value the surety remains liable, al¬ 
though it might be worth more to him.^^ If the 
value of property sold at its market value has de- 
clined since the sale, the surety is not prejudiced 
and cannot complain.27 So, where the sale is made 
to the surety, he cannot complain that the property 
was sold for less than its value.28 

§ 200. Failure to Register or Record Instru- 
ment 

A surety has been held to be discharged by the 
failure of the creditor to record the instrument evl- 
denclng the obllgation In consequence of which the se¬ 
curity is lost; but there are also dedslons to the con¬ 
tra ry. 

A surety has been held to be discharged by fail¬ 
ure of the creditor to record the instrument evi- 
dencing the obligation, such as a mortgage, in con¬ 
sequence of which the security is lost;29 but it 
has also been held that the surety is not discharged 
by failure of the creditor to record the instrument 
evidencing the obligation,^® especially if the surety 
did not request the creditor to record the instru- 
ment.2l It has been held that a surety is dis¬ 
charged by omission of the creditor to file a pur- 
chase-money note whereby the benefit of the secur¬ 
ity is lost to the surety.^^ The surety is not dis¬ 
charged, however, where the security is not en¬ 
titled to be recorded,23 or where the creditores 
rights to the security are not affected by the failure 
to record,®^ or the surety was not injured by such 
failure.35 If the creditor has agreed to record 
a mortgage, he must do so within a reasonable 
time.3® 


18. Hlnn.—National City Bank v. 
Zimmer Vacuum Renovator Co., 
166 N.W. 265. 132 Minn. 211. 

19- Cal.—Wolf V. .ZBitna Indemnlty 
Co.. 126 P. 470, 163 Cal. 697. 

20. Minn.—^Mlnneapolls Brewin^ Co, 
V. Talinke, 181 N.W. 331, 148 Minn. 
178, 

50 C.J. p 161 note 67. 

Agreement imt mipported by oon- 
'sideratloii 

Credltor's agreement to apply pro- 
ceeds of warrants, pledged as se¬ 
curity for corporate contractores In¬ 
debtedness, on note for sums sub- 
sequently borrowed by Corporation, 
vas held no defense to actlon on 
note agalnst surety on note wiiere 
agreement was not supported by 
consideration.—People*s State Bank 
of Prankfort v. McDermott, 64 IS.W. 
2d 484, 261 Ky. 140. 

Payments held not to oonstltnte 
nilsappUoation of funds 
Pa.—In re Waber*s Estate, 177 A. 
61, 317 Pa. 497. 


21. U.S.—^Dibert v. Wemicke, Ohio, 
214 F. 673, 131 CC-A. 109. 

50 C.J. p 161 note 68. 

22. Ala.—^Denson v. Cray, 21 So. 
925, 113 Ala. 608. 

23. Ind.—^Nlchola v. Burch, 27 NJB3. 
737, 128 Ind. 324. 

24. lowa.—^Moyers v. Stubblefield, 
200 N.W. 488. 199 lowa 631. 

60 C.J. p 161 note 71. 

25. Pa.—^Iron City Nat. Bank v. 
RafCerty. 56 A. 446, 207 Pa. 238. 

26. Ky.—Grlllen v. Kentucky Nat. 
Bank. 8 S.W. 193, 10 Ky.Ii. 97. 

27. Or.—^Denny v. Seeley, 65 P. 976, 
34 Or. 364. 

28. N.T.—Coe V. Cassldy, 72 N.T. 
133. 

29. Hawali.—Holzinger v. Goo, 86 
Hawail 506. 

Mo.—Corpns Jnxls olted In Lewls 


V. Paul Brown Realty & Inv. Co., 
193 S.W.2d 18, 16, 354 Mo. 1026. 

60 C.J, p 161 note 78. 

3(K N.T.—Westchester Mortg. Co. v. 
Thomas B. Mclntlre, Ina, 161 N.T. 
S. 384, 174 App.Dlv. 626. 

60 C.J. p 161 note 76. 

31. Ind.—Phllbrooks v. McEwen, 29 
Ind. 347. 

S.C.—^Lang v. Brevard, 22 S.C.Eq. 
59. 

32- Ga-—^Bledsoe v. Ivey, 107 S.B. 
616, 27 Ga.App. 236. 

33. Ind.—Guyer v. Union Trust Co., 
104 N.E. 82, 65 Ind.App. 472. 

34. TJ.S.—^Bvans v, Kister, Ky., 92 
F. 828, 36 C.CA- 28. 

35. Ga.—^La Boon v. Wright & 
liocklin, 155 IS.E. 770, 42 GeuApp. 
276. 

60 C.J. p 159 note 26 [a]. 

36. Kan.—^Redlon v. Heath, 62 P. 
862, 69 Kan, 255. 
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§ 201. Xross or Release of Lrien of Judgment 
or Execution 

Relinquishment op loss of Judgmont and execution 
llens, except by operatfon of law, operatea to provent re- 
covery against the surety. 

The rtde that relinquishment or loss o£ funds or 
securities by the creditor prevents a recovery 
against the snrety, as discussed supra § 197, applies 
to judgmentS7 and execution*® liens. If a judg- 
ment, however, is lost by operation of law, the sure- 
ty is not discharged,*® as where an action is brought 
on a judgment, and a new judgment obtained, the 
lien of the first judgment being lost by the rendi- 
tion of the second>® 

Release of execution. If the creditor, having 
Icvied an execution on the property of the principal, 
afterward releases the levy, as a general nile he 
thereby deprives himself of reeourse against the 
surety^i This is not so, however, if the release 
is procured by the principal without the consent or 
concurrence of the creditor,^* or where a judgment 
is a lien on real property, whether or not levied 
on,^* or where the creditor releases one levy to 
take out another, benefiting the surety thereby,^^ 
or where an execution is taken out against both 
principal and surety and a levy first made on land 
of the principal is dismissed and levy then made 
OH land of the surety,^* or where proceedings under 
a defective levy are discontinued,^® or where the 


lien is lost by operation of law^^ or by virtue of a 
forthcoming or delivery bond, the forfeiture of 
vrhich is not given the operation and effect of a 
judgment.4® The release of a levy of the property 
of a cosurety releases the other cosureties to the 
extent of the proportion of the debt equitably due 
from the cosurety on whose property the levy was 
made and released^® The release of the cosuret/s 
property would not have that effect, however, where 
both cosureties are, vdth respect to each other and 
the creditor, also joint principals,®* or where the 
signature of the cosurety whose property was 
released was forged.®! 

§ 202. Discontinuance of Proceedings 

A surety Is not discharged because the creditor dls- 
continues proceedings which have been begun, or by 
the return, at the request of the creditor, of an execu- 
tion against property of the principal before a levy, or 
by the withdrawal of an execution which is void. 

A surety is not discharged because the creditor 
discontinues proceedings which have been begun,®* 
or by the retum, at the request of the creditor, of 
an execution against property of the principal be¬ 
fore a levy,®* or by the withdrawal of an execution 
which is void.®^ So it has been held that the sure¬ 
ty is not discharged by the release of an attach- 
ment against the property of the principal®® unless 
the suit and attachment were at the request of the 
surety, in which event it has been considered that 


37. Tex.—Corpnfl JtixlB oited l 2 L 
Thompson t. Welders Supply Co.. 
CivJLpp., 82 S.W.2d 75S, 754. 

50 C.J. p 162 note 87. 

38. Tex.—Coiptui JnzlB eited in 
Thompson v. "Welders Supply Co., 
avJLpp., 82 S.W.2d 753, 754. 

50 CXJ. p 162 note 88. 

39. lowa.—Perry ▼. Sounders, 86 
lowa 427. 

Discharsre of principal by operation 
of law as not discharglng surety 
see infra § 232. 

40u lowa.—Perry ▼. Saunders, su¬ 
pra. 

«L. Ind.—Kimmel v. State. 128 K.B. 
708. 76 IndJ^pp. 168. 

Ky.—Darland v. Sprinsfleld First 
Nat. Banlc, 197 S.W. 826^ 177 Ky. 
261. 

50 OJ. p 162 note 91—23 C.J. p 821 
note 3. 

48. Ala.—Summerhill Trapp. 48 

Ala. 863. 

N.C.—Hamilton v. Mooney, 84 N.C. 
18. 

ITJS,—Wood V. Brown» Colo.» 104 
W. 808, 43 CCLA 474. 

50 OJ. p 162 npte 92. 

44. Bs.—Sieeei v. Baily, 97 A 401, 
252 Pa. 231. 


Va.—-Walker v. Commonwealth, 18 
Gratt. 18, 59 Va 13. 98 Am.D. 631. 

45. Ga.—Manry v. Shepperd. 57 Ga 

68 . 

N.C.—Forbes v. Smith, 40 N.C. 369. 
49 Am.D. 432. 

46. Ark.—Wiison v. WhitA 102 S. 
W. 201, 82 Ark. 407, 12 Ann-Cas. 
378. 

Ma—S omersworth Sav. Bank v. 
Worcester, 76 Ma 327. 

47. Pa—S iegel v. Bally, 97 A 401. 
252 Pa 231. 

48. m.—Ambrose ▼. Weed. 11 m. 
48a 

49. Ky.—Barland v. Springfleld 
First Nat. Bank, 197 S.W. 826» 177 
Ky. 261. 

50 C.J. p 162 note 97. 

Release of cosurety senerally see 
infra § 231. 

Belaaae of exaoatloiL aaid Becxizity 
daed 

"Where two suretles on note were 
liable to bank as sureties for six 
hundred sixty-four dollars and slx- 
teen cents. and one .surety owning 
land worth ahout two thousand seven 
hundred dollars owed bank aJso one 
thousand five hundred dollars on his 
personal notA and bank in consider- 
ation of receiving* elght hundred one 


dollars and seventy-flve cents ‘•to- 
gether wlth other funds from the 
borrower," released such land from 
Uen of execution on indebtedness of 
slx hundred sixty-four dollars and 
sixteen cents, and trom operation of 
security deed given by surety to se¬ 
cure the one thousand five hundred 
dollars indebtedness. and the surety 
thereafter died ownlng no property, 
the cosurety was released from lia- 
bility as surety.—^Bulloch Hortgage 
Loan Co. v. JoneA 10 6.E.2d 88, 63 
GaApp. 55. 

50. Va—A lexander v. Byrd, 8 S.B. 
677, 85 Va 690. 

51. m.— Stoner v. Millikin, 85 Hl. 
818. 

52. Cal.—Corpus OPrls dted in Fd- 
wards V. Mortgage Securities of 
Santa BarbarA 44 P.2d 1066, 1068. 
6 CalApp.2d 641. 

50 C.J. p 162 note 1. 

53. W.Va—'K nigkt ▼. Charter, 22 
W.Va 422. 

50 C.J. p 162 note 2. 

54. Ark.—Wiison v. White, 102 S. 
W. 201. 82 Ark. 407, 12 Ann.CaA 
378. 

55. Mass.—Curtice ▼. Bothamly, 8 
Allen 336. 

50 C.J. p 162 note 4. 
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the surety wiU be discharged.58 An abandonment 
of an attachment of property in a suit against one 
surety is no bar to the maintenance of a suit against 
another.®^ 

§ 203- Failure to Obtain or Preserve Security 

The creditor Is under no obligatlon to exercise a 
rcater degree of care in preserving security than a 
prudent man wouid use under the circumstances, and 
ordinarily does not owe any duty to the surety to ob¬ 
tain security or to employ active vigllance to realUe 
on his security or to preserve It. 

The creditor is under no obligation to exercise a 
greater degree of care in preserving security than 
a prudent man wouid use under the circumstances.®» 
He does not owe any duty to the surety to obtain 
securityS^ or to secure additional security.®® He 
may waive security if it is offered,®! and may take 
security for other claims for which the surety is 
not liable.®2 Ordinarily it is not necessary for 
the creditor to employ active vigilance to realize 
on his security.®® He is not bound to revive judg- 
ment®^ or to prevent the principal from removing 
property not in the possession of the creditor,®*® 
it^being the duty of the surety and not that of the 
creditor to invoke the law in such cases.®® 

Also the creditor is not imder any duty to tp-ke 
active steps to preserve security,®7 at least where he 
is not in possession of the property constituting the 
security,®® as to insure,®® pay taxes,or make re- 
pairSj^i unless the agreement expressly provides 


that the creditor shall keep them up.*^® The creditor 
is under no duty to administer on the estate of a 
deceased principal in order to protect the surety if 
the latter has an equal opportunity of doing so.'^® 
Likewise the owner of a building in progress of 
erection is not under any obligation to see that the 
contractor applies the payments made to 5iim, in 
discharge of claims for material and labor and 
a surety is not discharged although, by delay of 
the creditor, property in the possession of the lat¬ 
ter has depreciated in value*^® or has been injured 
by fire.*^® The creditor is not proscribed from buy- 
ing property from the principal merely because it 
deprives him of the right to attach it.*^^ 

Act affecting validity, Where security taken by 
a creditor requires some act by him to make it 
'valid, it has been held that he impliedly agrees to 
perform such act,78 and if he neglects or fails to 
do so, and the security is thereby lost or impaired, 
the surety may be discharged.7® 

§ 204. Necessity of Injury to Surety 

Rellnqulshment of security by the creditor has been 
held not to operate as a discharge of a surety who Is 
not injured by the transaction; the burden Is on the 
creditor to show that the surety has not been injured. 

It has been held that the rule that relinquishment 
of the security by the creditor operates as a dis¬ 
charge of the surety does not apply to a surety who 
is not injured by the transaction.®® The burden, 


56. Mo.—state Bank v. Matson, 24 
Mo. 333. 

Va—Ashby v. Smitih, 9 Leiffli 164, 
36 Va. 164. 

57- Me.—Chipman v. Todd, 60 Me. 
282. 

58. Pa—^Irwin First Nat. Bank v. 

Foster, 139 A. 609, 291 Pa 12. 

60 CU. p 163 note 7. 

59- SwC.—^Rouss V. Elingr, 48 S.EI. 
220, 69 S.C. 168. 

ea NJBL—^Berlin Nat. Bajik v. G-uay, 
81 A, 475, 76 N.H. 216. 

6L S.C.—Rouss V. Kingr, 48 S.B. 
220, 69 S.df. 168—Folk v. Cruik- 
shanks, 38 S.C.L. 243. 

62. Ga—Stokes v. GIllls, 6 S.E. 841, 
81 Ga 187, 

60 aj. p 163 note 11. 

63. Tex.—^First Nat. Bank of Fort 
y^ortli V. Brown^ Civ.App., 172 S. 
■W.2d 161, error refuaed. 

Va—Ward v. Bank of Pocahontas, 
187 Sja 491, 167 Va 169. 

60 C-T. p 163 note 12. 

64. Pa—Campbell v. Shennan, 25 
A. 36, 161 Pa. 70, 31 Am.SJl. 736— 
Appeal of Kindt, 102 Pa 441. 

fiS, Ga—liiunsden v, Leonard, 66 
Ga 874. 

80 CJ. p 168 note 14. 


66. Kan.—Goodacre v. Skinner, 28 
P. 706, 47 Kan, 576. 

Vt,—Crane v. Stickles, 15 Vt 262. 

67. Ind.—Vance v. Bngrlish, 78 Ind. 
80. 

Tex.—^B^rst Nat., Bank of Fort Wortli 
V. Brown, Civ.App., 172 S.W.2d 161, 
error refused, 

Xnactloii, ox passive negUsTence 
Dlsslpation or loss of security» 
held to secure payment of debt or 
performance of obligation, as resuit 
of creditores or obllgee's Inactlon or 
passive negllgence, does not dis¬ 
charge surety.—^Flrst Nat. Bank of 
Fort Worth v. Brown, supra 

68. Tex.—Stetson v. First Nat. 
Bank, Clv.App., 44 S,W.2d 792, er¬ 
ror refused, 

69. Mass.—^Lonstein v. Harrlngton, 
163 N.B. 656, 266 Mass. 81. 

S.C.—^Rouss V. EZing, 64 S.B. 615, 74 
S.C. 261. 

70. Ind,—Wasson v. Hodshlre, 8 N. 
B. 621, 108 Ind. 26. 

71. Ark.—Grisard v. Hlxison, 6 S.W. 
906, 60 Ark. 229. 

72. Ga—Kenney v. Armoup Fertll- 
Izer Works, 126 S.B. 284, 23 Ga 
App. 126. 


73. 111.—Grlndol V. Ruby. ' 14 ni. 
App. 439. 

74. Ky.—^Mayes v. Lane, 76 S.W. 
399, 116 Ky. 666, 26 Ky.L.. 824. 

75. Ala—Gray v. Brown, 22 Ala 
262. 

Md.—Gray v. Farmers' Nat. Bank, 
32 A. 618, 81 Md. 631. 

76- Ky.—Oromwell v. Rankln, 97 S. 

W. 416, 30 Ky.L. 123. 

Minn.—^Bardwell v. Witt, 44 N.W. 
983, 42 Minn. 468. 

77, Ga—^Echols v. Head, 68 Ga 162. 

78, Mo.—^Lewis v. Paul Brown 

Realty & Inv. Co., 193 S.W.2d 13, 
864 Mo. 1025. 

79. Mo.—Lewis v. Paul Brown 
Realty & Inv. Co., supra 

Failure to regrister or record Instru- 
ment see supra S 200. 

80. U-S.-—Chapman v. Hoage, App. 
O.C., 66 S.Ct. 333, 296 XJ.S. 626, 80 
L.Bd. 370—^M^chand v. Frellsen, 
La, 106 U.S. 423, 26 L.Bd.,1067. 

Ga—^Marshall v. Dixon, 9 S.B. 167, 
82 Ga 436 —^La Boon v. Wrigrfht St 
Locklln, 155 S.B. 779, 42 GaApiK 
275. 

Ind.—Kimmel v. Stata 128 N.B. 708, 
75 Ind.App. 168, rehearlng denled 
130 N.B. 239, 76 IndApp. 168. 
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liowever, is on the creditor to show that the sure- 
ty has not been injured.®! A surety is not dis- 
charged by a release of security in which he has no 
interest,®® or to which the principal does not have 
any title,®® or of which the creditor has no posses- 
sion or control,®^ or no right to retain,®5 or which 
he did not accept®® The surety is not discharged 
by the release of security where prior, valid liens 
would exhaust it entirely,®^ or when the surety has 
obtained otherwise ali that his right of subrogation 
could possibly secure to him,®® or if the creditor 
took the security under a binding agreement with 
the Principal to return it,8^ unless such agreement 
was made subject to the surety^s right to a preced- 
ent payment of the debt®® 

§ 205. Consent or Estoppel of Surety 

The rule that the rellnqulshment or mfaappllcatlon 
of security by the creditor discharges the surety does 
not apply to one who has consented thereto, or partlcl- 
pated therein, or who, wIth knowledge of the relinqulsh- 
raent or misapplication, acquiesces therein, or who be- 
came a surety after the release, knowing that It had 
been made. 

The rule that the relinquishment or misapplica- 


tion of security by the creditor or obligee discharg¬ 
es the surety applies where the relinquishment or 
misapplication takes place without the consent of 
the surety, 91 and does not apply to one who has 
consented thereto,9^ or participated therein,93 or 
who, with knowledge of the relinquishment or mis¬ 
application, acquiesces therein,94 or who became 
surety after the release, knowing that it had been 
made.95 A surety is not discharged by failure 
of the creditor to sell the collateral in default of 
the debtor to pay in the absence of request of the 
surety that the sale be had,9 6 or where the security 
has been relinquished by mistake to the knowledge 
of the surety and he delays for an unreasonable 
time in protecting himself.97 

§ 206. Extexit of Discharge 

While a relinquishment, loss, tmpalrment, or mis¬ 
application of security by the creditor may under some 
circumstances have the effect of discharging the surety 
aitogether, ordinariiy It discharges him pro tanto. 

A relinquishment, loss, impairment, or misappli¬ 
cation of security by the creditor does not neces- 
sarily have the effect of discharging the surety 
aitogether,9 9 but, according to the decisions on the 


Ky.—Hunter v. Liberty Nat- Bank & 
Trust Co., 126 S.W.2d 807. 277 Ky. 
538—State Nat. Bank of Frank- 
fort V. Thompson, 126 S.W.2d 412, 
277 Ky. 627. 

K.X—^Burack v. Mayers, 187 A. 767, 
121 N.J.Ea. 135, affirmed 191 A. 
841. 122 N.J.Bq. 5. 

Okl.— Corpus jTiixls qnoted Idl Wat- 
tenbarger v. City of Vinita, 40 P. 
2d 6. 7, 170 OkL 222. 

Tex.—Tumer v. Montsomery. Clv. 

App.. 67 S.W,2d 637. 

50 C.J. p 163 note 28. 

Prejudice to surety as essential to 
discharse of surety by acts or con- 
dnct of creditor erenerally see su¬ 
pra S 157. 

81. TJ.S.—AUen v. O^Donald, aC.Or.. 
28 F. 17. reheaxlnsr denled 28 F. 
S46, affirmed Cross v. Allen, 12 S. 
Ct. $7. 141 U.S. 528, 35 Li.Ed. 843— 
Allen T. 0*DonaId. C.C.Or.. 23 F. 
673. 

50 CJT. p 163 note 29. 

82. Zowa.—GkK)dhue First Nat. Bank 

V. lowa BondinsTr etc., Co.. 183 N. 

W. 832. 149 Minn. 279. 

50 C.J. p 163 note 30. 

Security in independent transaction 
aee supra 4 197. 

83. 3Cd.—Hayers v. Krawshaw, 170 
A. 752, 166 Md. 169. 

50 C.J. p 163 note 31. 

80k Tetr.—DlUard v. Chandler. Civ. 

App., 167 SJW. 803. 

Va.—Triplett ▼. Oulpeper Second 
Nat. Bank, 92 S.E. 897, 121 Va. 
188. 


, 85. Ky.—Eades v. Muhlenberg 

County Sav. Bank. 163 S.W. 494. 
167 Ky. 416. 

50 C.<r. p 163 note 33. 

88. Ga.—Sherman v. Stephens. 118 
S.E. 567, 30 Ga.App. 509. 

50 C.J. p 163 note 34. 

87. Ga.—Jones v. Btoiwkins, 60 Ga. 
52. 

Minn.—Moss v. Pettlngill. 3 Minn. 
217. 

Deduction of amount of prior liens in 
computing* value of security see 
Infra 4 206. 

88. Ga.—^Masshall v. Dixon, 9 S.K 
167, 82 Ga. 435. 

88. Wash.—Farmers* State Bank v, 
Gray. 162 p. 631. 94 Wash. 431. 

50 CJr. p 164 note 36. 

90. Va.—Morton v. Dillon. 19 S.F. 
654, 90 Va. 592. 

50 C.J. p 164 note 37. 

91. Mass.—Atlas Flnance Corpora¬ 
tion V. Trocchl. 19 N.B.2d 722, 302 
Mass. 477. 

Okl,—-First Nat. Bank v. Godwln. 

47 P.2d 116, 173 OkL 169. 

Or.—Walln v. Youngr. 180 P.2d 535, 
181 Or. 185. 

Vt.—^Bancroft v. Granlte Sav. Bank 
& Trust Co., 44 A.2d 642, 114 Vt. 
336. 

Wis.—City of Wauwatosa v. Vol- 
pano. 272 N.W. 450. 224 Wis. 503. 

92. Okl.—First Nat. Banir v. God¬ 
wln. 47 P.2d 116, 173 Okl. 169. 

50 C.J. p 164 note 39. 

1^70 


Note authorizi 2 igr zelease of ooUater- 
al 

Where note provided that payee 
was not obll^ed to foreclose on col¬ 
lateral but could release It and could 
file suit without first foredosing. 
sureties were not discharged from li- 
ability because payee failed to avall 
itself of security.—Bwlng v, Mechan- 
ics Loan & Savlngs Co., 7 S.B.2d 583, 
61 Ga.App. 808. 

93. Tex.—Cozptui Jtixls dted In 
Tumer v. Montgomery, ClvA.pp., 
67 S.W.2d 637, 640. 

50 aJ. p 164 note 40. 

94. Mont.—Columbus State Bank v. 
Brb, 147 P. 617, 60 Mont. 442. 

Okl.—Corpus JUxls quoted in Wat- 
tenbarger v. City of Vinita, 40 P. 
2d 6, 8. 170 Okl. 222. 

95. N.T.—rSaplro v. SIsley, 126 N.T. 

S. 467. 4 

96. Ky,—Cromwell v. Rankin. 97 S. 
W. 416, 30 KyJL. 123. 

97- lowa.—Gaar v. Taylor, 105 N.W. 
125. 128 lowa 636. 

50 C.J. p 164 note 44. 

98- U.S.—Hale County, Tex., t. 
American Indemnity Co., C.CA. 
Tex., 63 F.2d 275, rehearingr denled 
Hale County v. American Indem¬ 
nity Co., 65 F.2d 1017, certiorari 
denled American Indemnity Co. v. 
Hale County, Tex., 64 S.Ct 207, 
290 UfS. 697, 78 Lf.Bd. 599. 

Ga.—Ward v. McLiamb, 45 S.E. 688, 
118 Ga. 811. 

N.J.—^Burack v. Mayers, 187 A. 767, 



PRINCIPAL AND SURETT 


§ 206 


72 O.J.S. 

question, discharges him pro tanto,»» that is, 
to the extent only to v/hich he has been injured 
thereby,! which is the value of the security so mis- 
applied,* lost, or relinquished,» or the extent to 


which its value has been impaired,® and such value 
is prima facie the face value at the place where 
the security is enforceable.^ If the surety is not 
injured at ali, he is not discharged.^ 


121 135, afllrmed 191 A. 

841, 122 N.J.Bd. 6. 

SaDrtitution of DuUdln^r and loan 
shares 

(1) It has been held that buildins 
and loan associationes cancellatlon, 
without consent of surety on mort- 
gagor^s bond, of mortgagores shares 
in particular series held as collater- 
al security for debt and substitution 
of new shares releases the surety.— 
Jacob Sali Buildingr & Loan Ass*n v. 
Heller, 171 A- 464. 814 Pa. 287— 
Spring Garden Building & Loan 
Ass*n V. Rhodes, 190 A. 680. 126 Pa. 
Super. 102. 

(2) Pact that prlnclpal obllgation 
provided that association migrht at 
any time approprlate on account of 
debt secured, wlthdrawal or cancel- 
lation value of shares held as collat- 
eral security does not alter resuit.— 
Jacob Sali Bulldlng & Loan Ass^n! 
V. Heller. supra. 

(8) In a somewhat slmilar case, 
where shares in building and loan 
association were pledged as collat- 
eral security for debt and. on dPsfault 
by debtor, association agreed to can- 
cel shares oiiglnally held, to apply 
wlthdrawal value to reduction of 
loan and payznent of arrearages, and 
to accept smaller number of shares 
in later series as collateral for bal- 
ance due. and this was done without 
consent of surety, it was held that 
surety was discharged.—^Double Dol- 
lar Buildlng & Loan Ass’n v. Hush- 
in, 169 A. 39, 306 Pa. 121. 

Security ezceeding debt 
If the value of the lost security 
equals or exceeds the amount of the 
debt, the surety is entitled to a com¬ 
plete discharge.—-Holzlnger v. Goo, 
36 Hawail 506. 

99. U.S.—Pidellty & Deposlt Co. of 
Maryland v. Hunt, C.C-A.Pa., 107 
P.2d 42—Hale County, Tex., v. 
American Indemnity Co., C.C.Au 
Tex., 68 F.2d 275. rehearlng denied 
Hale County v. American Indem¬ 
nity Co.. 66 P.2d 1017, certiorari 
denied American Indemnity Co. v. 
Hale County. Tex., 54 S.Ct. 207, 
290 U.S. 697, 78 L.Ed. 599—U. S. v. 
TT. S. Fidelity & Guaranty Co., D. 
C.Pa, 36 P.Supp. 959. 

Pia.—Standard Accident Ins. Co. v. 
Bear, 184 So. 97, 134 Pia. 623. 127 
AJUR, 1. 

NJ".—Boorsteln v. Mlller, 8 Au.2d 87, 
124 N.J.E<i. 626. 

N.T.—In re Metz' Estate, 18 H.T.S. 
2d 883. 173 Misc. 813, reversed on 
other grounds 30 N.T.S.2d 602, 262 
App.Div. 608. 

Pa.—^Pirst Nat. Bank & Trust Co. of 


Ford City v. Stolar, 197 A- 499, ISO 
Pa.Super. 480. 

Wis,—City of Wauwatosa v. Vol- 
pano, 272 N.W. 459, 224 Wis. 603. 
60 C.J. p 164 notes 46, 47. 

Dispositlon of security for less than 
value as effecting pro tanto dis- 
charge see supra § 199. 

FaUnre to apply all secnxlties 

Where rlghts of surety are altered 
by creditor’s failure to apply for 
surety’s benefit all moneys and se- 
curitles of Principal within his con- 
trol which he has right to apply, 
surety is released pro tanto.—Koble- 
gard Co. v. Maxwell, 34 S.E.2d 116, 
127 W.Va. 630. 

1. U.S.—Chapman v. Hoage, App.L. 
C.. 66 S.Ct. 333, 296 U.S. 626. 80 
L..Bd. 370. 

lowa.—^Pederal Land Bank of Oma¬ 
ha, Neb., V. Christiansen, 298 N.W. 
641, 230 lowa 537. 

Ky .—^Hunter v. Liberty Nat. Bank & 
Trust Co., 126 S.W.2d 807, 277 Ky. 
633—State Nat. Bank of Prankfort 
V. Thompson, 126 S.W.2d 412, 277 
I Ky. 627. 

Mo.—^Lewis v. Paul Brown Realty & 
Inv. Co., 193 S.W.2d 13, 364 Mo. 
1025. 

Neb.—^Nordeen v. Nelson, 279 N.W. 
323, 134 Neb. 707. 

N.J.—Burack v. Mayers, 187 A. 767, 
121 N.J.Bq. 135, affirmed 191 A. 
841, 122 N.J.HQ. 6. 

Or.—Walin v. Young, 180 P.2d 535, 
181 Or. 186. 

Pa.—^First Nat. Bank & Trust Co. of 
Ford City v. Stolar, 197 A. 499, 
130 Pa.Super. 480. 

Tex.—Ck)rpu8 Juris clted in Turner 

V. Montgomery, Civ.App., 67 S.W. 
2d 637, 640. 

50 C.J. p 164 note 46. 

2. Hawali.—Holzinger v. Goo, 36 
Hawaii 606. 

Ky.—Corpus Juris dted tn State 
Nat. Bank of Frankfort v. Thomp¬ 
son, 126 S.W.2d 412, 416, 277 Ky. 
527—^Rommel Bros. v. Clark, 74 S. 

W. 2d 933, 256 Ky. 664. 

La—^Pontchartrain Apartments v. 
Maryland Casualty Co., 129 So. 
671,171 La 67. 

Mass.—Museum of Fine Arts v. 
American Bonding Co., 97 N.E. 633, 
211 Mass. 124—^Atl€U3 Pinance Cor¬ 
poration V. Trocchl, 19 N.E.2d 722, 
302 Mass. 477. 

Mo.—^McKinney v, Lynch, App., 102 
S.W.2d 944—^McKinney v. Lynch, 
App., 46 S.W.2d 874. 

Okl.—^Plrst Nat. Bank v. Godwin, 47 
P.2d 116, 173 Okl. 169. 

Or.—Walin v. Young, 180 P.2d 636, 
181 Or. 186. 

Pa.—First Nat. Bank & Trust Co. of 

671 


Ford City v. Stolar, 197 A. 499, 
130 PaSuper. 480. 

S.D.—Wright v. Anderson, 253 N.W. 
484, 62 S.P. 444. 

Tex.—New Amsterdam Casualty Co. 
V. P. Hedondo & Co., Clv.App., 168 
S.W.2d 334, error refused—^Myers 
V, Southard, CivA.pp., 110 S.W.2d 
1186—^Thompson v. Welders Sup- 
ply Co., Civ.App., 82 S.W.2d 763. 
Vt.—^Bancroft v. Granite Sav. Bank 
& Trust Co., 44 A.2d 642, 114 Vt 
336. 

50 C.J. p 164 note 47. 

Dilferenoe between value of proper- 
ty and amount of prior Uens 

(1) Where creditor released mort- 
gage securlng debt, and property 
subject to mortgage which was also 
subject to prior liens was sold, sure¬ 
ty was discharged to extent of dif- 
ference between value of property 
and amount of indebtedness secured 
by prior liens.—Lubbock First Nat. 
Bank v. Alexander, Tex.Civ.App., 4 
S.W.2d 298. 

(2) Where amount of prior liens 
on security lost exceeds value of 
secTorlty, surety is not discharged.— 
Teague v. inarmers' State Bank of 
Center, Tex.Clv.App., 66 S.W.2d 639. 
Bxpenses of sherUTs sale 

In ascertalnlng the value of goods 
released Arom a levy, the expenses 
of a sherllTB sale should be deduct- 
ed.—Commonwealth v. ' Haas, 16 
Serg. & R., Pa., 262. 

3. Tex,—New Amsterdam Casualty 
Co. V. F. Redondo & Co., CivApp., 
168 S.W.2d 334, error refused. 

4. lowa.—^Monroe Bank v. Gilford, 
44 N.W. 668, 79 lowa 300. 

Amount reaUsied at sherifTg sale not 
conclnsive 

Where payee of' judgment note, 
which was executed by one maker as 
surety for other makers, subordinat- 
ed lien of Judgment thereon to mort¬ 
gage obtained by payee on realty of 
Principal makers, without surety's 
knowledge, and purchased realty at 
sheriff s sale under bond accompany- 
ing mortgage for amount of taxes 
and costs, amount realized at such 
sale was not conclusive as to value 
of realty between payee and surety, 
with respect to whether surety was 
injured by subordinatlon of Judg¬ 
ment lien, and hence discharged.— 
First Nat. Bank & Trust Co. of Ford 
City V. Stolar, 197 A- 499„ 130 Pa.Su¬ 
per. 480. 

5- Ky.—^Hunter v. Liberty Nat. 
Bank & Trust Co., 126 S.W.2d 807, 
277 Ky. 638—State Nat. Bank of 
Frankfort v. Thompson, 126 S.W. 
2d 412, 277 Ky. 627. 
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§ 207. Affirmative Relief 

Relinquishment, loss, or misappllcatlon of funds or 
securities by the creditor may entitle the surety to af¬ 
firmative relief, such as the return of any part of the 
security which the surety himself originaily furnished, 
or, in a proper case, to an injunction against the cred¬ 
itor taking steps to enforce his claim against him. 

Relinquishment, loss, or misapplication of funds 
or securities by the creditor may entitle the sure¬ 
ty to aflGirmative relief.® Thus relinquishment, 
when proved, entitles the surety to the retum of 
any part of the security which he himself originaily 
fiumished,^ or to the retum of any money paid 


by him on the debt before he was aware of any re¬ 
linquishment or loss of security by the creditor,® 
or, in a proper case, to an injunction against the 
creditor taking steps to enforce his claim against 
him.® Where a surety, for the price of land pur- 
chased by another, has an equity to be reimbursed 
by a sale of the land for any sum which he has 
paid or is liable to pay, he may file ‘his bili in equi¬ 
ty to prevent a conveyance to the purchaser by the 
vendor who has retained the title as security for 
the purchase money.i® 


G. NEGLECT TO AOT OR PEOCEED AGAINST PRINCIPAL 


§ 208. In General 

Except where required by contract or statute, the 
creditor cwes the surety no duty of active dillgence in 
proceeding against the Principal, and mere want of dll- 
igence or forbearance will not affect the right of the 
creditor to pursue the surety. 

Except in so far as the creditor or obligee may 
be required in equity to proceed first against the 
Principal, as discussed infra § 287, or as the con- 
traiy may be required by provisions of the govem- 


ing statute, as discussed infra § 209, or in the sure- 
tyship contract, as discussed infra § 210, the credi¬ 
tor owes the surety no duty of active diligence 
in proceeding against the principal,ii and mere want 
of diligence^® or forbearance^® will not affect the 
right of the creditor to pursue the surety, since 
the latter, at any time after default of the Princi¬ 
pal, is entitled to pay the debt and reimburse him¬ 
self by enforcing it against the principal.i^ The 


Ifecessity of injury to surety from 
relinQuishment or loss of sectirity 
senerally see sapra § 204. 

& IJ.S.—^In re Sanderson, D.C,Tt., 
150 F. 236. 

7. tJ.S.—^In re Sanderson, supra. 

8. IC.T.—Chester y. Elin^ton Bank. 
17 Barb. 271, affirmed 16 N.Y. 836. 

50 C.J. p 166 note 54. 

Becovery of payznents made after 

relinquishment see infra $ 294. 

9m Tex.—^Traywicfc y- Gunn, Civ. 

App., 293 S.W. 373. 

50 O.J. p 165 note 55. 

la N.G.—Smith Y. Smiih. 40 IST.a 
34. 

11- Tex.—Stetson y. First Kat. 

Bank, Civ.App., 44 S.W.2d 792, er¬ 
ror refosed. 

13. Hiss.—North American Life 

Ina. Co. Y, Smith, 172 So. 135, 178 
Miss. 238. 

Va.—-Ward v. Bank of Pocaliontas, 
187 SJSl 491, 167 Va. 169. 

13> X7.S.—American Surety Co. of 
ITew York y. U. S., C-C-AOkL, 112 
F.2d 903. 

Ala.—State y. McBlioy, 125 So. 908, 
220 Ala. 453. 

Ariz.—Kerby y. State ex roL Froh- 
miller. 157 P.2d 698, 62 Axiz. 294. 

Ark.—Rogers* Etotate y. Hardin, 143 
aW.2d 544, 201 Ark. 1—Gazette 
Pnb. CScx Y. StepJxens^ 135 S.W.2d 
813, 199 Ark. 641. 

Geu—Soott Y. Gaul d ln g , 2 SJ5B.2d 69, 
187 Gzl 761, 122 AXuR. 200, aiaswer 
to certified qnestion confonned to 
t SLSlld 766, 60 GaJV.ppu 306—Grif- 
fln V. H. C. Whltmer Co., 194 S.E. 
895^ 57 GfLApp. 203-^cks y. 


Bank of WrightsYlUe, 194 S.B. 892, 
57 Ga.App. 233. 

Md.—^Mayers y. IS^rawshaar, 170 A 
752, 166 Md. 169. 

Mich.—Buckeye Commerclal Sav. 

! Bank v. Protogere, 231 N'.W. 66, 
250 Mich. 652. 

Mlss.—North American Life Ihs. Co. 

V. Smith, 172 So. 135, 178 Miss. 
238. 

Keb.—'ITordeen y. N’elson, 279 N.W. 
323, 134 N^eb. 707. 

N.Y.—^Becker v. Faber, 19 N'.B.2d 
997, 280 N.T. 146, 121 AL.R. 1010, 
areargrument denied Becker v. Inte- 
mann, 21 N*,E.2d 216, 280 N.Y. 730 
—Merrill v. Bquitable Surety Co. 
of New York, Sup.Ct., 227 N.Y.S. 
266, 131 Mlsc. 641—Otto v. Lincoln 
Sav. Bank of Brooklyn, 49 N.Y.S. 
2d 407, reversed on other grounds 
51 N.Y,S.2d 661, 268 App.Div. 400. 
affirmed 62 NXL2d 236, 294 N.Y. 
798. 

Tex.—^Pope v. Litwin, CivApp., 57 S. 

W. 2d 1105, error dismissed—Stet¬ 
son V. First Nat. B«.nk, CivApp., 
44 S.W.2d 792, error refused— 
Golden v. First State Bank of 
Bomarton, Civ.App., 38 S.W.2d 628 
—Sloan V. Bahl, ClvApp., 27 S-W. 
2d 284, error refused. 

Va.—Carptu Otizia dted In FIdellty 
& Casualty Co. of New Yort: y. 
Lackland, 8 S.B.2d 306, 310, 175 
Va. 178—Ward v. Bank of Poca- 
hontas, 187 S.E. 491. 167 Va. 169. 
Wash.—Legal Adjustment Bureau v. 
West Coast Const. Co., 298 P. 429, 
162 Wash. 260. 

50 cur, p 172 note 79. 

Failnra to prezaat note for payment 
Surety's llability on note belng 
primary, x)ayee's failure to present, 


note at bank at date of maturlty 
did not discharge debt of surety.— 
I>ry V. Reynolds, 172 S.11 361, 206 
N.a 671. 

Pailuxe to Press one debtor 
Payee's forbearance, without con- 
sideration therefor, to press one of 
makers for payment of note, while 
Insisting on payments from other 
makers, did not release surety on 
ground that znaker Was released.— 
Amold Y. Darby, 176 S.£L 914, 49 Ga. 
App. 629. 

Wliare snrety qnestlons absence of 
Principal 

Omission of prlnolpal from action 
prior to Judgment does not operate 
to discharge the surety where, dur- 
ing the pendency of the action and 
antecedent to the Judgment, the 
surety raises the question of the ef- 
fect of the absence of his principal 
in the action and the court has pow- 
er fuUy to provide for the equlties 
of the parties by bringing in the ab- 
sent Principal.—Albany Exchange 
Sav. Bank v. Wlnne, 6 N.Y.S.2d 699, 
168 Misc. 863. 

14. Tex.—Stetson v. First Nat 
Bank, Civ,App., 44 S.W.2d 792, er¬ 
ror refused. 

Va.—^FIdellty & Casualty Co. of New 
York Y. Lackiand, 8 S.B.2d 310, 176 
Va. 178. 

Right of recourse to Principal in 
general see infra 5 300. 

The surety nmst himself nse diU- 
genoe, and take such effectual means 
as will enable him to call on the 
creditor to sue or to give him, the 
surety, the means of sulng.—Mayers 
V. Krawshaar, 170 A 752. 166 Md. 
169—Freaner v. Yingling, 37 Md. 491. 
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consequences of the delay.lB such as tlie subsequent 
insolvency of the principal,!® or the fact that rem¬ 
edies against the principal may be lost by lapse of 
tjme are immaterial. There is added reason 
for denying relief to a surety if he contributes to 
the delay.i* or if he consents, or is party to it, in 
any way.'^® Forbearance or indulgence given on 
a new and distinet consideration, or under such a 
binding obligation as precludes the creditor from 
pursuing his remedies on the debt may, however, 
discharge the surety.^o So, delay under circum- 
stances raising an estoppel to assert the claim may 
dischaige the surety.21 

§ 209. Statutory Provisions 

Where a statute so provides, the creditor, may be 
requlred to pursue the principal first; but a general 
provfsion of law, or of a by-Iaw, that a defaulting offlcer 
must be proceeded against wlll not release his sureties, 
aithough such provision Is Ignored. 

Where a statute so provides, the creditor or ob- 


ligee may be required to pursue the principal first ;22 
but a general provision of law, or of a by-law, 
that a defaulting officer must be proceeded against 
will not release his sureties, aithough such provi¬ 
sion is ignored.23 

§ 210. Contractual Provisions 

Where the contract of suretyship so provides, the 
creditor may be requlred to pursue the principal first, 
but where time limitatlons in the suretyship contract 
on payment or bringing of suit are construed for the 
benefit of the creditor his failure to comply therewith 
does not discharge the surety. 

Where the contract of suretyship so provides, 
the creditor may 'be required to pursue the principal 
first.24 Thus, if the surety^s contract stipulates that 
the creditor shall proceed against the principal 
without delay,26 ur before a certain fixed date,^® 
or before the surety shall be called on to pay,27 
the surety is not liable unless such stipulation is 
complied with, even though the principales default 


15. Ala.—state v. McBlroy, 126 So. 
903, 220 Ala. 452. 

Ga.—Scott V. Gauldingr, 2 S.S3.2d 69, 
187 Ga. 751, 122 A.L.R. 200, answer 
to certifled questlon conformed to 
3 S.S.2d 766, 60 Ga-^PP. 306. 

N.Y.—Schroeppell v. Shaw, 3 N.T. 
446—Merrill v. EIquitable Surety 
Co, of New York, 227 N.T.S. 266, 
131 Mlsc. 541. 

16. Ariz.—Kerby v. State ex rei. 
Prohmiller, 167 P.2d 698, 62 Ariz. 
294. 

Tex.—Sloan v. Dahl, Civ.App., 27 S. 

W.2d 284, error refused. 

50 C.J. p 173 note 81. 

17. Neb.—Eickhoff v. Bikenb^ry, 72 
N.W. 308, 52 Neb. 832. 

50 C.J. p 173 note 82. 

Bar of action by limitatlons as dls- 
chars^ing- surety see infra § 233. 

18. Ind.—^Davls v. Lieltzman, 70 Ind. 
275. 

50 aJ. p 173 note 83. 

19. Miss.—Carraway v. OdeneaJ, 66 
Kiss. 223. 

2a Ga.—Scott V. Gauldingr, 2 S.B. 
2d 69. 187 Ga. 761, 122 A.L..R. 200, 
answers to certifled question con¬ 
formed to 3 S.E.2d 766, 60 Ga.App. 
806—Curan v. Colbert, 8 Ga« 239, 
46 Am.D. 427. 

Bstension of time of payment or 
peorformance see supra S§ 161-192. 

ai- Tex—^Darrali v. Llon Bondlngr, 
etc., Co., Civ.App., 200 S.W. 1101. 
60CJ.pl73note85. 

99 . U.S.—^American Surety Co. of 
New York v. U. S., C.C.A.Okl., 112 
P-2d 903. 

60 GJ. p 173 note 86. 

XnnaBce of execotloiL 
Under statute dischargrlngr surety 
ttxjun liability under any Judgmient 

72 C.J.S.*—43 


after the lapse of seven years with¬ 
out exeeution belng* Issued for col- 
lection of judgment, when seven 
years have elapsed after the rendi- 
tion of the Judgrment before any exe¬ 
eution Issued and when the same 
period elapses after return of one 
exeeution before another Issues, 
surety is dischargred £rom liability 
on the Judgment.—^Frick Co. v. Ever- 
sole, 116 S.W.2d 333, 273 Ky. 160— 
60 C.J. p 173 note 86 [c] (8). 

Xn Texas 

(1) Under a statute providlngr that 
the principal may be sued Jointly 
with the surety, but that no judg¬ 
ment shall be rendered against the 
surety unless judgment shaU have 
been previously, or at the same time 
shall be, rendered agrainst the Prin¬ 
cipal, except where plaintifl may dls- 
continue his suit, for certain rea- 
sons there griven, among them that 
the Principal is actually or notori- 
ously insolvent, and provldlng that 
the surety may be sued without the 
necessity of sulng the principal, 
when, among other things, the Prin¬ 
cipal is insolvent, a judgment 
against a surety without Service on 
the Principal, and without proof of 
hls insolvency, cannot be sustalned. 
—^Welch V. Phelps, etc., Windmlll 
Co., Civ.App., 37 S.W. 176. 

(2) In an action on a note the 
payee*s failure to seek judgment 
against the wife who sigrned with 
her husband as maker of note has 
been held not to bar judgment 
against the surety where the facts 
disdosed that there was no pleading,^ 
or proof that the house Involved, for 
the materials in constructlng which 
the note had been griven, was the 
separate property of the wlfe, or 
that the house was constructed on 


land constltutlng her separate es- 
tate, and that there was no showing 
that the note had been griven for nec¬ 
essarios for the wife or her family 
or for the benefit of her separate es- 
tate, and facts also disdosed that 
the wife was actually and notorlous- 
ly insolvent, and her whereabouts 
actually unknown to her husband 
and the surety; nor could the sure¬ 
ty escape liability because of alleged 
negligence on the part of the payee 
in securing Service of dtatlon on 
the husband under record.—^Tumer 
V. Montgomery, Clv.App., 67 S.W.2d 
637. 

(8) Other adjudlcations relatlng 
to constructlon, operatlon, and ef- 
fect of statute referred to or related 
statutory provisions see 50 C.J. ;p 
173 note 86 [f]. 

23. Tenn.—^Nashville v. Knlght, 12 
Lea 700. 

60 C.J. p 174 note 87. 

9^ U.S.—American Surety Co. of 
New York v. U. S.. C.C.A.OkL, 112 
P.2d 903. 

Forbearance or indulgence given on 
new and distinet consideration as 
discharging surety see supra S 
208. 

25. Md.—^Berman v. Elm Loan, etc., 
Assoc., 78 A. 1104, 114 Md. 191. 
Or.—Walker v. Goldsmith. 7 Or. 161. 

26* N.Y.—Wllllam L. Crow Constr. 
Co. V. Carroll P. Brennan, Inc., 187 
N.T.S. 493, 196 App.Div. 71, af- 
flrmed 135 N.E. 949, 233 N.Y; 636. 
Snlt hroTLght in time 
Cal.—Pruit Growers* Supply Co. v, 
Goss, 41 P.2d 367, 4 Cal.APp.2d 
661. 

27. N.T.—Toles v. Adee^ 91 N.T. 
662. 
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lies in repudiating the guaranteed contract.28 
However, where time limitations in the suretyship 
contract on payment^® or the bringihg of suit^® 
are construed for the benefit of the creditor, his 
failure to comply therewith does not discharge the 
surety. A mere recital of the principales obliga- 
tion to pay is not sufficient to require the obligee to 
proceed against the principal before suing the sure- 
ty-31 An oral agreement cannot be shown to vary 
an absolute undertaking by the surety as shown in 
his written contract and an agreement by the 
creditor, without consideration, to proceed against 
the Principal is void.^^ 

§ 211. Failure to Present Claim against De¬ 
cedentes or Insolvent^s Estate 

Failure of the creditor to present his claim against 
the estate of a deceased principal, within the statutory 
period allowed, does not discharge the surety, and the 
rule Is the same with respect to the estate of an In- 
soivent or bankrupt principal. 

Failure of the creditor or obligee to present his 
claim against the estate of a deceased principal, 
■within the statutory term for presentation of claims, 
does not discharge the surety,especially if the 
surety admits that there are no funds in the hands 
of the principales representative.^s The rule is the 
same with respect to the estate of an insolvent or 
bankrupt principal; the creditor is not obliged to 
have his claim allowed, and to receive dividends,36 
although the assets might be sufficient to pay ali 
claims in full.37 However, it has been stated that 


a surety is entitled to expect at least ordinary dili- 
gence in the filing of claims by the creditor against 
the dchtor^s receiver,38 and it has been held that, 
where the creditor has pleaded and been allowed 
the indebtedness of the surety’s principal and has 
acquiesced in ali matters pertaining to said indebt¬ 
edness, the surety cannot be expected or required 
to take steps which the record showed unneces- 
sary to protect himself from liability on a further 
claim w'hich he had no reason to believe existed,39 
and that the creditor is precluded from making 
further claim against the surety in such case on 
principies of estoppel,^® as well as the rule pro- 
hibiting splitting of causes of action.'*^ 

Statutory provisions. Some statutes provide that 
failure to present certain enumerated claims against 
the estate of a deceased principal shall operate to 
discharge the surety.'*^ Where the claim is within 
the terms of the statute, the surety -will be dis- 
charged if it is not duly presented.^3 

§ 212. Delay in Prosecution of Proceedings 

Delay in the prosecution of proceedings against the 
Principal wilt not discharge the surety even though It 
resulta in a loss which might not otherwlse have oc- 
curred. . 

Delay in enforcing the claim against the princi¬ 
pal will not release a surety, although it occurs 
after suit has been instituted,^^ especially where 
the surety unites with the principal in resisting re- 
covery.^5 Thus, after judgment against the prin- 


28. N.T.—Williajn L. Crow Constr. 
Co. V. CarroU P. Brenuan, Inc,, 187 
X.T.S. 49a, 196 App.Div. 71, af- 
firmed 135 N,E. 949, 233 N.Y. 635. 

29. OltL—Vo^el v. Bastin. 203 P. 
219, 84 Okl. 273. 

30. lowa.—Bartlett t. Illinois Sure¬ 
ty Co., 119 N.W. 729, 142 lowa 
538. 

SL. La.—Parliam v. Cobb, 7 La-Ann. 
157. 

50 C.J. p 174 note 94. 

82, Mass.—^Hanchet y. Birsre, 12 
Mete. 545. 

33. Wash.—^Lesal Adjustment Bu- 
neau v- West Coast Const. Co., 
298 P. 429, 163 Wash. 260. 

50 CLJ. p 174 note 96. 

84. TT.S.—Corpus OUxis oltad in 
County of Platte v. New Amster- 
dazn C^ualty Co., X>.C.Neb., 6 F.R. 
D. 475. 502. 

lowsL—£n re Carpenter*s Bstate, 231 
N.W. 376. 210 lowa 553. 

Miss.—Noiib American Life Ins. Co. 
V. ^mlth, 172 So. 135, 178 Miss. 
238. 

Wash.—^Bonnerbergr v. Opi>enhelmer, 
46 F. 254,15 Wash. 290. 
50C^J.pl74ttote97. 


35- La.—Trimble v. Brichta, 11 La. 
Ann. 271. 

36. Ga.—Higdon v. Bell, 102 S.E. 
546, 25 Ga.App. 54. 

Va.—Corpus Juris cited in Fidelity 
& Casualty Co. of New York v. 
Lackla&d, 8 S.E.2d 306, 310, 175 
Va. 178. 

50 C.J.‘ p 175 note 99. 

37- Ky.—Krupp v. St. Martinus Rlt- 
ter-Verein, 53 S.W. 648, 21 Ky.L. 
938. 

38. lowa.—^Heinz v. Davenport 

Bank & Trust Co„ 298 N.W. 785, 
230 lowa 546. 

39- lowa.—^Heinz v. Davenport 

Bank & Trust Co., 298 N.W. 785, 
230 lowa 546. 

40. lowa.—^Heinz v. Davenport 

Bank & Trust Co., supra. 

41. lowa.—Heinz v. Davenport 

Bank & Trust Co., supra. 

4fl. 111.—Harris v. Buder, 62 N.E.2d 
131, 336 niApp. 471. 

Sttatnte Inapplicable to contracts ex- 
eented before its passasre 
IlL—Field V. Brokaw. 37 N.E. 80, 148 
JXL 654. 


43. 111.—Huddleston v. FTancls, 16 
N.B. 243, 124 IU. 195. 

50 C.J. p 176 note 3. 

Where the statnte Is complied 
with, the surety is not discharged.— 
Harris v. Buder, 62 N.E.2d 131, 326 
IlLApp. 471—James v. Plan^ 159 111. 
App. 293. 

44. N.T.—Merrill v. Equitable Sure¬ 
ty Co. of New York, 227 N.Y.S. 
266, 131 Misc. 541. 

60 C.J. p 176 note 4. 

Servioe against principal not per- 
fected 

Judgment creditor was entitled to 
revive dormant Judgment against 
surety on Joint and several note, 
over objection that sureta^s llablllty 
had been increased, and that surety 
had consequently been discharged 
from liability, because Service was 
never perfected on principal and no 
judgment was rendered against him. 
—Hicks V. Bank of Wrightsville, 194 
S.E. 892, 67 Ga-APP. 233. 

45. D.S.—Creath v. Sims, Miss., 5 
How. 192, 12 LuEd. 110. 

Ind.—Kirtz v. Spaugh, Wils. 267. 
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cjpai, the creditoi^s delay or failure to exhaust his 
remedy against the principal will not relieve the 
surety from liability.'*® So delay in issuing ex- 
ecution after judgment has been obtained,^’’ or a 
stay of execution^* does not discharge a surety; 
nor is delay after a levy on the principal’s prop- 
erty a defense to his surety.'*® Delay in prosecut- 
ing the proceedings against the principal -wi!! not 
discharge the surety even though it results in a 
loss which might otherwise have been avoided,®® 
as where the principal disposes of his property 
meanwhile,®^- or it is destroyed,®® or is discharged 
from the lien of the judgment.®® 

A mere abandonment of a suit against the prin¬ 
cipal does not ipso facto discharge the surety.®* 

• A vaUd and binding agreement to stay proceed¬ 
ings on a judgment against the principal entered 


into by the creditor and principal -rnthout the 
consent of the surety has been held, in equity, to 
discharge the surety from any further liahility to 
the creditor.®® 

§ 213. Resort to Other Securities 

In the absence of a contract or statute providing 
otherwise, a surety is not released by delay on the part 
of the creditor in enforclng, or by his fallure to resort 
to, collateral security, even though the principal becomes 
insolvent or the securlty eventually is lost. 

In the absence of a contract^® or statute^^ pro¬ 
viding otherwise, a surety is not released by de¬ 
lay on the part of the creditor in enforclng,58 or 
by his failure to resort to,®® collateral security, even 
though the principal become insolvent®® or the se¬ 
curity eventually is lost®i A fortiori, a surety 
has no ground to complain where the creditoris de- 


46. N.T.—^Merrill v. Equitable Sure¬ 
ty Co. of New York. 237 N.T.S. 
266, 131 Misc. 641. 

47. Mo.—SaussenthaJer v. Federal 
Union Surety Co., 193 S.W. 286, 
197 MO.APP. 112. 

50 C.J. P 176 note 6. 

48. NH.—Morriaon v. Citlzens* Nat. 

Bank, 20 A. 300, 66 N.H. 263, 23 
AulS-B. 39, 9 282. 

50 C.J. p 175 note 7. 
omdgment by consent and stay 
Surety on bond for repayment of 
loan was not released, where Princi¬ 
pal, without surety’s knowledge, en¬ 
tered into stipulation with creditor 
providinff for entry of judgment 
against principal and sixty days* 
stay of ezecution.—^Ramish v. Astor, 
42 F.2d 384. 5 CaLApp.2d 225. 

In Zentacky 

(1) The rule stated in the text 
has been followed.—Stiingfellow v. 
WnUams, 6 Dana 236—^Finn v. Strat- 
ton, 6 XJ.Marsh. 864. 

(2) However, in an early case it 
was held that a stay of execution 
by the creditor, when levied on the 
property of the principal, without 
the privity or consent of the sure- 
ties, operated as a release of the 
sureties.—Jones v. Bullock, 3 Blbb 
467. 

49. N.T.—M 6 r r i 11 v. Equitahle 
Surety Co. of New York, 227 N. 
Y.S. 266. 131 Misc. 641. 

60 Cjr. p 175 note 11. 

50. N.Y.—Merrill v. Equitable Sure¬ 
ty Co. of New York, supra. 

IWlay after levy of execntlon will 
not relieve the surety although the 
PEindpel avails himself of an ad- 
joumment of an execution sale to 
procare a release of his property as 
exempt.—LiUy v. Roberts, 68 Ga. 
363. 


51. Tex.—Koch v. Cornwell, Civ. 
App., 40 S.W. 144. 

50 C.J. p 176 hote 8. 

52. Ark.—^Thompson v. Robinson, 
34 Ark. 44. 

53. Ga.—Lumsden v. Leonard, 66 
Ga. 374. 

54. Ga-—Griffln v. H. C. Whitmer 
Co., 194 S.E. 895, 57 Ga.App. 203— 
Waddell v. J, R. Watkins Medlcal 
Co.. 104 S.E. 269, 26 Ga.App. 657. 

55. N.Y.—B oughton v. Orleans 
Bank, 2 Barb.Ch. 458. 

56. Va.—Ward v. Bank of Pocahon- 
tas, 187 S.E. 491, 167 Va. 169. 

57., Idaho.—^Lewiston First Nat. 
Bank v. Williams. 23 P. 662, 2 
Idaho (Hasb.) 670. 

60 C.J. p 176 note 24. 

58. Ala—State ▼. McElroy, 125 So. 
903, 220 Ala 452. 

Ark-—Gazette Pub. Co. v. Stephens, 
135 S.W.2d 813, 199 Ark. 641. 

Cal.—^Edwards v. Mortgage Securi¬ 
ties of Santa Barbara, 44 P.2d 
1056, 6 Cal.App.2d 641. 

Okl.—Yell V. Davis, 123 P.2d 681, 
190 Okl. 322—^Baker v. Galnes 
Bros. Co,, 166 P. 169, 65 Okl. 192. 
Va—Ward v. Bank of Pocahontas, 
187 S.E. 491, 167 Va 169. 

60 C.J. p 176 note 16. 

Discharge of surety where cause of 
actlon against principal barred by 
statute of llmitatlons see infra 9 
233. 

Delay not amonntiiig to a bar of 
the statute of limitations in enforc- 
ing collateral securities which the 
Principal debtor may have placed in 
the creditor's hands does not dis¬ 
charge the surety.—North American 
Life Ins. Co. v. Smith, 172 So. 136, 
178 Mlss. 238—Clopton v, Spratt, 62 
Miss. 261. 

Where the pledged property is not 
iu the hands of the mortgagee, but 
Is permitted to remaln with the 
I mortgagor, the mere indulgence or 
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even negligence in the matter of 
delaylng a foreclosure through legal 
proceedings does not have the effect 
in law to release the sureties on the 
deht.—^Ramsey v. Wahl, Tex.Com. 
App., 286 S.W. 838—Stetson v. First 
Nat. Bank, Tex.Civ.App., 44 S.W.2d 
792, error refused—Golden v. Bank, 
Tex.CivJLpp., 38 S.W.2d 628—Dll- 
lard V. Chandler, Tex.Civ.App., 167 
S.W. 308. 

59. Mo.—Corpus Juris dted In Rus- 
kamp V. tFetchllng, App., 101 S.W. 
2d 624, 526. 

N.Y.—In re Metz' Bstate, 18 N.Y.S. 
2d 883, 173 Misc. 813, reversed on 
other grounds 80 N.Y.S.2d 602, 262 
App.Div. 608. , 

Okl.—^Yell V. Davis, 123 P.2d 681, 190 
Okl. 322—^Baker v. Galnes Bros. 
Co., 166 P. 169, 66 Okl. 192. 

Tex.—^Ramsey v. Wahl, Oom.App., 
235 S.W. 838—First Nat. Bank of 
Fort Worth v. Brown, Civ.App., 
172 S.W.2d 161, error refused— 
Teague v. Farmers' IState Bank of 
Center, Civ.App., 65 S.W.fid 639— 
Stetson V. First Nat Bank, Civ. 
App., 44 S.W.2d 792, error refused. 
Va.—Ward v. Bank of Pocahontas, 
187 S.E. 491, 167 Va. 169. 

50 aj. p 176 note 17. 

Right of surety to compel creditor 
to resort to other security see in¬ 
fra § 288. 

Bank not appropriatlng deposlt of 
prlndpal 

The facts that the principal in a 
note payable to a bank has funds 
on deposit in the bank after the ma- 
turity of the note exceedlng the sum 
due thereon and the bank falis to 
appropriate them to the payment of 
the note do not discharge the surety. 
— ^Voss V. German American Bank. 
83 111. 699, 25 Am.R. 415. 

60. Tenn.—^MUler v. Enlght, 7 Baxt. 
127. 

61. Ala.—State v. McElroy, 125 So. 
903, 220 Ala. 452. 
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lay or failure to resort to the security is the re¬ 
suit of the surety^s own wrongful act.62 It is equal- 
ly ciear that the surety is without proper ground 
for complaint if the security is resorted to first.®^ 
If the creditor has two or more securities, he is at 
liberty to resort to either,®^ but the surety will not 
be liable until other security has been exhausted 
if he has made that an express term in his con- 
tract.®® Where there are two or more securities, 
one of them constitutes the primary fund, where 
the creditor and surety have entered into a binding 
agreement to that effect®® The creditores right to 
proceed against the surety without resorting to the 
security is not affected in any way by an agreement 
between principal and surety to which he is not a 
party.®^ 

Failure io proceed against cosiirety. A surety is 
not discharged by the failure of the creditor to pro¬ 
ceed against a cosurety®® or by his dismissal of 
an action as to one of the sureties or his repre- 
sentatives.®® So the fact that, on the death of 
one of the cosureties, the creditor may dismiss his 


suit against that surety without prejudice and pro¬ 
ceed against the remaining defendants does not op¬ 
erate as a discharge in favor of the other sure¬ 
ties 

§ 214. Notice by Surety to Creditor to Pro¬ 
ceed against Principal 

As a general rule, a surety cannot impose any bur- 
den on the creditor to proceed against the Principal, 
nor will the surety be discharged by the creditores fail¬ 
ure to do so. but statutes In many Jurisdictions afford 
the surety such right. 

While it has been held that at common law the 
creditores failure to comply with the surety’s re- 
quest to proceed against the principal operated to 
discharge the surety when, by the negligence of 
the creditor, the means of recovering the debt from 
the principal had been lost, or damage accrued 
to the surety,*^! as a general rule, in the absence of 
statute, a surety cannot, by notice, impose any bur- 
den on the creditor to proceed against the principal, 
nor will the surety be discharged by the creditor’s 
failure to do or by his discontinuance of a suit 


Tex.—Ramaey v. Wahl, Coin.App., 
235 S.W. 838—Stetson v. First 
Nat. Bank, Civ.App., 44 S.'W’.2d 

792. error refused—Golden v. 
Bank, cavApp,, 38 S.W.2d 628— 
BiUard v. Cbandler, Civ^App., 157 
S.W.2d 303, 

50 G.J. p 176 note 19. 

ea Tei.—Torner v. Mont^omery. 

CivJlpp., 67 e.W.2d 637. 
ea. Tex.—Borschow v. Stephenson. 

C!v.App,, 166 S.W. 121, 
eA CaJ.—Satber Banking Co. v. 
ArUiur R. Brlggs Co., 72 P. S52, 
138 Cal. 724. 

50 C.J. p 176 note 21. 

e^ Minn.—^Beebe v. Oanney, 55 N. 

W. 61, 62 Minn. 491. 

50 CLJ. p 176 note 25. 

66. K.T.—EbisigiL v. JTarvis, 41 N.F. 
503, 147 N.T. 687. 

07. Ho.—Sigler v. Booze, 65 Mo. 
App. 555. 

ea, Aik.—^Rogers' Estate v. Bto- 
din, 143 S.W^.2d 544. 201 Ark. 1. 

—Scott V. Gaulding, 2 S.B.2d 69, 
187 Oa. 751, 132 A.L*.R^ 200, an- 
swer to certifted questions oon- 
formed to 3 S.E.2d 766, 60 Oa.App. 
306. 

50 CJr. p 187 note 99. 

FaDnre to fflb tOaSm agaiast evtate 
of deoeesed surety witbin time per^ 
mitted for flling claizns has l>6en 
beid not to reiieva the cosurety4 
XowsLr—In re Caipentei^s Bstate; 231 
K.W. 376. 210 lova 553. 
KiaiVT-Flrat IdinneapoZis Trust CkK 
V. NicoUet Syndlcate^ 256 N.W. 
240, 193 Minn. 307. 

60. Tex.—Oarlton t. Krueger, 115 


S.W. 619, 1178, 54 Tex.Civ.App. 

48. 

70. Ga.—Bamett v. Ferris, 146 S. 

B, 345, 39 Ga-App. 206—^Ellis v. 

Geer, 137 «.K. 290, 36 GaJlpp. 619. 

71. Ala.—'Howle v. Edwards. 11 So. 

748, 97 Ala. 649. 

60 C.J. p 177 note 44. 

JSL Feniuylva&ia 

(1) In an early case it was held 
that if the obligee was requested 
by the surety to proceed against the 
Principal, in order to save the debt, 
and he neglected ,or refused to do 
so. the surety. both in law and in 
equity, was exonerated.—^Bddowes v. 
Niell, 4 Dall. 133. 

(2) However. in a somewhat later 
case it was stated that **sitting as a 
court of law, we cannot say, that a 
creditor neglecting to sue bis prin¬ 
cipal debtor. on the requisition of 
his surety, thereby discharges his 
surety in general.'*—DehufC v. Ttit- 
bett. 3 Teates 157, 162. 

(3) It has also been stated that 
sureties cannot make the creditor 
use collateral lu his hands or resort 
to the Principal in the first instance. 
—American Mechanica Bldg., eta, 
Assoc. V. Dunlap, 20 LanaL-Rev. 
69. 

(4) The statement referred to in 
the seoond paragraph has been crit- 
icised, the court saying that it was 
not a decision and must have , been 
made in great haste or there must 
have been an inaccuracy in the re-, 
port—<!ope V. Smith, 8 Ser&&R. 
109. 116. 

(6) In any event, it has been held 
in a number of cases that a surety 


will be discharged if the creditor 
refuses to sue the principal debtor 
on request, provided the debt might 
have been collected by suit at that 
time.—Second Saving Fund & Loan 
Ass*n V, Bailey, 170 A, 869, 313 Pa. 
519—Conrad v. Foy, 68 Pa. 381— 
Shimer v. Jones, 47 Pa. 268—Wetzel 
V. Sponsler's Executors, 18 Pa. 460— 
Cope V. Smith, supra. 

(6) Surety, in order to Justify his 
release after notice to obligee to 
proceed against principal, must 
Show that his request was reason-' 
able and that he was deprived of 
what was not merely a speculative 
benefit.—Eleystone Bank of Spangler. 
Pa.. V. Bootli, 6 A.2d 417, 334 Pa- 
546—Gardner v. Ferree, 15 Serg. & 
R. 28, 16 Am.D. 613. 

(7) Where evidence fails to show 
that creditor would have collected 
anything ftom principal, notice to 
proceed is Ineffectual to discharge 
the surety.—-Keystone Bank of 
Spangler, Pa.. v. Booth, supra. 

(8) The statute providlng that the 
surety shalZ not be discharged by 
reason of notice to the creditor to 
collect the amount of the debt from 
the Principal unless such notice is 
in writing and signed by the party 
glving the same cannot be otherwlse 
construed than as limitlng sub modo 
the exerclse of a right theretofore 
existing, and does not of itself alone 
operate to relieye from liability.— 
Commonwealth v. National Surety 
Co., 164 A- 788, 310 Pa. 108, 89 A-LJEl. 
564. 

73. N.M.—Remp Ltumber Co. v. 

Stanley, 160 P, 351, 22 N.M. 198. 

50 C.J. p 176 note 32. 
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corninenced against tlie principal after notice £rom 
the surety not to discharge the latter.'^® Statutes 
in many jurisdictions afford the surety the right 
by notice to require the creditor to bring suit 
against the principal,and under such statutes 
the creditor’s failure to comply with such notice 
duly given will discharge the surety'^5 or extinguish 
the creditores remedy against the surety.'^® In ju¬ 
risdictions where such right was not afforded the 
surety at common law, such statutes have been 
regarded as in derogation of common law,“^7 and 
as such it has been held that they must be strictly 
construed'^* and strictly complied with.79 On the 
other hand, there is authority for the view that 
such statutes are to be regarded as remedial legis- 
lation,*® and as such should be construed liberally 
to one complying fairly with their terms.*i 

The terms of the statute determine the nature 
and ^tent of the right conferred.S2 This right 
of the surety to compel the creditor to act is not 
granted by implication by a statute giving a surety 
a right by suit against principal and creditor to 
compel payment by the principal of his debt to the 
creditor.*^ Under a statute providing that a sure¬ 
ty may require his creditor to proceed against the 
principal, or to pursue any other remedy in his 
power which the surety himself cannot pursue, and 
tibat, if the creditor neglects to do so, the surety is 


exonerated to the extent to which he is thereby 
prejudiced, it has been held that the creditor is 
under no obligation, after notice, to pursue any rem¬ 
edy which the surety himself could pursue.^^ 

Although there is some authority to the con- 
trary,85 it has been held that the rule exonerating 
the surety where the creditor fails or refuses to 
comply with the surety’s request to proceed against 
the principal is not repealed or impaired by the 
provisions of the Negotiable Instruments Act^^ 
The fact that the guaranteed contract was made 
in a foreign state is immaterial.®'^ Where the cred¬ 
itor holds his daim by assignment, it has been held 
that his failure to act on notice discharges his as¬ 
signor as well as the original surety of the claim.88 
A statute giving the surety a right to compel the 
creditor to bring action does not give him a right 
to compel the creditor to have the principal arrest- 
ed, and failure of the creditor to comply with such 
a request does not discharge the surety.®® 

Nonresidence, A creditor, who otherwise would 
have been compelled to sue the principal after re- 
ceiving notice from the surety to do so, in order 
to retain his right against the surety, is not bound 
to follow his principal out of the state.®® If the 
principal is a nonresident at the time notice is giv¬ 
en, and has no property within the state, failure of 
the creditor to sue does not discharge the surety,®^ 


73. N.J.—Manningr v. Shotwell, 6 
NJr.Law 684, 8 Am.D. 622. 

74i Ark.—W. T. Rawleigh Co. v. 
Uoore, 121 S.W.2d 106, 196 Ark. 
1148. 

Ter.—Dansby v. Stroud, Clv.'App., 
48 S.W.2a 1018, error refused. 

XbA Btatatory remedy Is cnmiila- 
iive in those States where the sure¬ 
ty already had the right under the 
common law.—^Howle v. Hdwards, 11 
So. 748, 97 Ala. 649—50 C.J. p 177 
note 44. 

75, Ind.—Reiman v. Terre Haute 
Sav. Bank, 180 N.S. 490, 96 Ind. 
App. 652. 

Mias^-^orth American Life Ins. CJo. 
V. Smith, 172 So. 186, 178 Miss. 
238. 

Mo.—^ICassillion Bngine & Thresher 
Co. V. Hayward, App., 266 S.W. 
636, applying Arkansas law. 
^^o.—Galloway v. BarnesvSlle Loan, 
67 l^.B.2d 337, 74 Ohio App. 23. 
Tar.—Southern Surety Co. v. Lof- 
ferty, Civ.App., 43 SwW.2d 460, 
reversed on other grounds Nacog- 
doches County v. Lafferty, Com. 
App., 61 S.W.2d 994. 

69 C.J. p 176 note 36. 

Ta, Statate goes to remedy and not 
right 

A statute providing that the sure¬ 
ty at any time after the debt' 


I becomes due give notice in writing 
to the creditor to proceed to collect 
it from the principal, and if the 
creditor refuses or falis to com- 
mence an action within three months 
the surety shall be discharged, has 
been held to go only to the remedy 
and not to aifect elther the nature, 
obligation, construction, or validity 
of the contract, the statute belng in 
the nature of a limitation of actions. 
—Sally V. Bank of Union, 103 S.B. 
460, 160 Ga. 281—Overstreet v. W. 
T. Kawleigh Co., 43 S.E.2d 774, 76 
GaApp. 483. 

77. Ark*—W. T. Rawlelgh Co. v. 

Moore, 121 S.W.2d 106, 196 Ark. 
1148—Thompson v. Treller, 101 S. 
W. 174, 82 Ark. 247. 

78. Ark.—W. T. Rawleigh Co. v. 

Moore, 121 S.W.2d 106, 196 Ark. 
1148—^Thompson v. Treller, 101 
S.W. 174, 82 Ark. 247. 

79. Ark.—W. T. Hawlelgh Co. v. 

Moore. 121 S.W.2d 106, 196 Ark. 
1148. 

80. Ind.—^Reiman v. Terre Haute 
Bav. Bank, 180 N.E. 490, 96 Ind. 
App. 662. 

81. Ind.—^Reiman v. Terre Haute 
Sav. Bank, 180 N.H. 490, 96 Ind. 
App. 652. 

82., Tex.—Southern Surety Co, v. 

Liafiterty, ClvA.pp., 43 S.W.2d 460,. 
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reversed on other grounds Naco^ 
doches County v. Lafferty, Com. 
App., 61 S.W.2d 994. 

Befosal to permit snit by surety 
The surety must establlsh, not 
merely the fact of notice, but a re- 
fusal by the creditor to bring suit 
or to allow him to bring suit against 
the Principal in the creditores name. 
—^Ingels V. SutlifE, 13 P. 828, 36 -Kan. 
444—^Turner v. Hale, 8 Kan. 38. 

83. Mlnn.—^Huey v. pinney, 6 Mfnn. 
810. 

84. Qkl.—Miller v. State, 162 P, 
409, 62 Okl. 76—Palmer v. Noe, 
150 P. 462, 48 Okl. 450. 

85. N.T.—Citizens Pirst Hat. Bank 
of tPrankfort v. Parkinson,. 44 N. 
T.S.2d 840, 266 App.Div. 1065. 

86. Miss.—^North . American Life 
Ins. Co. V. Smith, 172 So. 186, 178 
Miss. 238. 

50 C.J. p 177 note 45. 

87. Qa.—J. R. Watkins Co. v. Sea- 
wright, 149 B.E. 389, 40 GA-App. 
314. 

88. Ky.—Hufst V. Chambers, i2" 

,Bushl65. ; 

89- La.—Cougot V. Fournler, 4 Rob. 
420. ' 

90. Ark.—^Thompson v. Treller, 101 
S.W. 174, 82 Ark. 247. 

91. Wash.—Seattle Crockery Co. w 
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There is a conflict of authority as to whether the 
nonresidence nile applies where the nonresident 
has property in the state which may be subjected 
to the payment of the debt. In some States the 
surety is not released;^^ other States the failure 
of the creditor to proceed against the property dis- 
<±arges the surety.®^ It has been held that, where 
the statutes give the creditor the altemative of 
bringing suit himself or sending a copy of the con- 
tract to the surety and allowing him to sue in the 
creditores name, nonresidence of the principal does 
not excuse a failure to comply.^^ Where residence 
of the Principal is necessary to give eifect to the 
suret3res notice under the statute, the burden is on 
the surety to prove that the principal is within the 
jurisdiction.^5 If the creditor, being ignorant of 
the prindpars residence, shows that he has exer- 
dsed reasonable diligence to ascertain it, but with- 
out effect, the surety remains liable.®® 

Insanity. It has been held that the statute does 
not apply to claims against the estates of insane 
principals.®*^ 

Deaih, Where the statute requires the creditor 
to commence suit against the principal forthwith 
or within a stated time after receiving notice, it 
has been held that death of the principal before no¬ 
tice gxven,3S or during the time allowed for com- 
mcncing suit,^^ takes the case out of the statute, 
and the surety remains bound, However, where 
the statute allows a reasonable time after notice 
for the bringing of the action, it has been held that 
death of the principal does not excuse the creditoris 
failure to sue, and the surety is discharged,! if he 
shows that the principal left an estate in the state 
and that administration has been had.^ 


Availability of defetise, The creditoris failure to 
act after notice has been held to be a defense avail- 
able to the surety equally at law and in equity.* 
It is not lost by the fact that the surety has signed 
a note which contains the provisions that time of 
payment may be extended without discharging the 
surety;^ nor is it unavailable because the surety- 
ship contract provides that it shall not be neces¬ 
sary for the creditor to exhaust his remedies 
against the prindpal debtor before proceeding 
against the surety.® Of course, the defense is not 
open to the surety if no notice was given by him 
under the statute,® unless he was prevented from 
giving it by the creditor himself,^ or if he has with- 
drawn it or waived it, as discussed infra § 222. If 
the surety for a consideration has consented to an 
extension of time, he cannot show in defense a no¬ 
tice to commence suit within that time.® 

Extent of discJiarge. In those jurisdictions where 
the failure of the creditor to prosecute his claim 
against the principal debtor after demand by the 
surety is available to the surety as a defense the 
surety has been held to be discharged only to the 
extent of the loss which results.® 

What Ittw govems. The law of the place where 
the suretyship contract was made prevails over the 
law in force in the state where action is brought 
where the law in the two States differs.^® 

Cosureties. Such a statute has been held to give 
no protection to a surety against another surety 
by requiring the creditor to bring suit against the 
sureties, but is limite^ to a suret/s requiring the 
creditor to bring suit against the principal debtor.il 
The discharge of a cosurely by a failure of the 


Haley, 33 P. 650, € Wash. 302, 36 
Ain.SJl. 156. 

50 GLJ. p 177 note 50. 

SBL Ala,—'Hlsrhtower v. O^rletreei, 21 
So. 934, 114 Ala. 94. 

Ina.—Conklln v. Conklln, 64 Ind. 
239. 

98. Ark.—^Thompson v. Treller, 101 
. aW. 174, 82 Ark, 247. 

Tenn.—Hancock v. Bryant, 2 Yer& 
476. 

94 . lowa.—Cleophas v. Walker, 233 
N.W. 257, 211 lowa 122—Hayward 
T. Pullerton, 39 N.W. 651, 76 lowa 
S7L 

9& Ala.—^Hightower v. O^letree, 21 
So. 934, 114 Ala. 94. 

Tex.—^Petty v. Cleveland, 2 Tex. 404. 

98. Mo.—Cox V. Jeltries, 73 HoJ^p. 
412. 

97« Tex.—National Bank of Com- 
merce v. Gilvin, Civ-4pp.- 162 S.W. 
651. 


98. Ark.—Copeland v. Union Indus- 
trlal lioan Corporation, 48 S.W.2d 
845, 186 Ark. 643. 

Mo.—Hlckam v. HolUngrsworth, 17 
Mo. 475. 

99. Mo.—Davis v. Glllllan, 71 Mo. 
App. 498. 

60 C.J. p 177 note 69. 

1- Ind.—Daily v. Roblnson, 86 Ind. 
382. 

2. Ind.—WMttlesey v. Heberer, 48 
Ind. 260. 

3. Mlss.—Smltli V. Clopton, 48 Mlss. 

66 . 

4. HL—Scbool Trustees v, South- 
ard, 31 IlLApp. 359. 

5- Gau—Overstreet v. W. T. Raw- 
leigh Co., 43 S.E.2d 774, 76 Ga. 
App. 483. 

8i Okl.—^Tell V, Davis, 123 P.2d 681, 
190 Okl. 322. 

Tex.—Poi>e v. LJtwin, CivA-pp., 67 

S.W.2d 1105, error dismissed. 
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Va.—Ward v. Bank of Pocahontas. 

187 S.E. 491, 167 Va. 169. 

50 C.J. p 177 note 64. 

7. Mo.—^Triplet v. Handolph, 46 Mo. 
App. 569. 

8. Ga.—Armour FertUlzer Works v. 
Bond, 77 S.B. 22, 139 Ga. 246. 

9- U.S.—Ohapmaa v. Hoagre, App.D. 
C., 56 S.Ct. 333, 296 IU.S. 526, 80 
L.Bd. 370. 

By terms of statute the exonera- 
tlon of the surety is limited to the 
extent to which he Is prejudiced by 
the creditor's refusal or failure to 
act—HolUs V. Parks, 219 P. 110, 92 
Okl. 291. 

IOl Pa.—^Tenant v. Tenant 1 A. 

632, 110 Pa. 478. 

60 aJ. p 177 note 71. 

11. W.Va,—State v. Cittzens' Nat 
Bank of PhUippl, 171 S.E. 810, 114 
W.Va. 338. 
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creditor to bring stiit after notice from such cosure- 
ty to do so does not discharge the other sure£ies.i2 

I 215 . -Insolvency of Principal 

There Is a confllct of authority as to whether the 
8Ubseqtr'*nt Insolvency of the prlncIpal operates to dis¬ 
charge a surety who had previously notifled the cred¬ 
itor to sue. 

There is a conflict of authority as to whether the 
subsequent insolvency of the principal operates to 
discharge a surety who had previously notified the 
creditor to sue, some courts holding that circum- 
stance iinmaterial,!^ others holding on equitable 
grounds that the surety is discharged thereby,!^ 
if he can establish the fact that, when notice was 
grven, the principal was solvent,and not merely 
diat he could pay this debt.^® However, even in 
these States the surety is not discharged if it ap- 
pears that the creditor offered to allow the surety 
to proceed against the principal by attachment^'^ 
or that the principal was beyond the jurisdictiones 

Siatutory provisions. Under statutes giving a 
surety a right on general tenns to compel action 
1^ the creditor by giving him written notice and 
discharging him from further liability on the credi¬ 
tores refusal or failure to comply, insolvency of the 
principal at the time notice was given by the sure- 
ty,i^ or so soon thereafter as to make an action fu¬ 
tile,20 or at the time the suretyship contract was en- 
tered into^i is an excuse for the creditoris noncom- 
pliance and the surety is not discharged. The bur- 


den is on the creditor to show that action would 
have been unavailing.22 Under statutes condition- 
ing the surety^s right to compel action on the sure- 
ty’s apprehension that his principal is about to be- 
come insolvent it has been held that the surety is 
discharged on proof of apprehension of insolvency, 
the giving of notice to the creditor, and the refusal 
of the creditor to ’ act within the time allowed,23 
and it is not necessary that the surety should go 
further with his proof and show that the principal 
later did become insolvent.24 The surety's right 
does not accrue under such statute if the principal 
is shown to be already insolvent at the time of 
giving notice, the “apprehension” of the statute 
being related to a future condition.25 However, 
evidence of insolvency at a prior time is not evi- 
dence of insolvency at the time, and apprehension 
of insolvency at a later time will then entitle the 
surety to proceed under the statute.^e 

§ 216. -Persons Entitled to Give Notice 

The notice must come from the surety, or someone 
authorized to give it in his behalf, and the suretyship 
relatlon must have existed at the inception of the con- 
traot, although it is not necessary that it should ap- 
pear from the instrument or that the creditor had knowl- 
edge of it at the time. 

The notice must come from the surety, or some¬ 
one authorized to give it in his behalf, and not 
from a third person.27 The suretyship relation 
must have existed at the inception of 'the contract,28 
but it is not necessary that it shall appear from 


12. Ind.—^Martin v. Orr, 96 Ind. 491. 
60 aJ. P 178 note 72. 

13. Mont.—Smlth v, Fryler, 1 P. 
214. 4 Mont. 489, 47 Am.R. 368. 

Ohio.—^Morrison v. Equitable Nat. 
Bank, 9 Ohio S.&C.P. 31, 6 Ohlo 
N.P. 7. 

14. N.T.—National Sav. Bank of 
City of Albany v. Fermac Corpo¬ 
ration. 271 N.T.!S. 836. 241 App. 
Div. 204, afflrmed 196 N.B. 145, 266 
N.T. 443—Mutual Life Ins. Co. of 
New York v. Barca Realty Corpo¬ 
ration, 48 N.T.S.2d 306, afflrmed 
48 N-Y.S.2d 332, 267 App.Div. 966, 
appeal denied 49 N.Y.S.2d 272, 267 
App.Div. 984, appeal denied 60 N. 
Y.S.2d 163, 268 App.Div. 768, af¬ 
flrmed 63 N.E.2d 118, 294 N.T. 926. 

60 C.J. p 178 note 74. 

15- N.T.—Hunt v. Purdy, 82 N.Y. 

486, 37 Am.R. 687. 

60 C.J. p 178 note 76. 

16. N.T.—Herrlck v. Borst, 4 Hili 
650. 

17. N.T.—Warner v. Beardsley, 8 
Wend. 194. 

N.T.—Warner v. Beardsley, su¬ 
pra. 

Pa.—Boyd V. Oommonwealth. 36 Pa. 
355. 


Nonresidence of principal srenerally 
see supra § 214. 

19. W.Va.—Corpus Juris clted In 
State v. Citlzens* Nat. Bank of 
Philippi, 171 S.E. 810, 811, 114 W- 
Va. 338. 

Xn Texas 

(1) The rule stated In the text 
has been followed.—^Bumpus v. 
Lovejoy, Civ.App., 196 S.W. 631— 
Robertson v. Angrle, Civ.App., 76 S. 
W. 317. 

(2) However, in an action in 
whlch the court found that the Prin¬ 
cipal was solvent at the time the re- 
quest by the surety for suit against 
the Principal was made, the court 
went on to say that, had the princi¬ 
pal been insolvent, **we do not agree 
with appellant in their concluslon 
of law that such fact would excuse 
the failure to file suit pursuant to 
request.”—^Houston Cent. Bank, etc., 
Co. V. Hili, Clv.App.. 160 S.W. 1099, 
1102. 

20. Pa.—Weller v. Hoch, 25 Pa. 
526. 

W.Va.—Corpus Juris dted In State 
V. Citlzens* Nat. Bank of Philippi, 
171 S.E. 810, 114 W.Va. 338. 
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21. N.C.—Bizzell v. Bmith, 17 N.C. 
27. 

W.Va.—Corpus Juris dted in State 
V. Citizens* Nat. Bank of Philippi, 
171 S.E. 810, 811, 114 W.Va. 338. 

22. Pa.—Strickler v. Burkholder, 47 
Pa. 476. 

23. lowa.—Shenandoah Nat. Bank 
V. Ayres, 64 N.W. 367, 87 lowa 626. 

24. lowa.—Shenandoah Nat. Bank 

V. Ayres, supra- 
50 C.J. p 178 note 86. 

25. lowa.—Graham v. Rush, 36 N. 

W. 618, 73 lowa 461. 

2& lowa.—Graham v, Rush, supra. 

27. Pa.—Geddis v. Hawk, 10 Serg. 
& R. 33. 

60 C.J. p 178 note 89. 

28. Ind.—^Pensler v. Prather, 43 
Ind. 119, 

Ferson not a surety within statute 
(1)' One signing his name on back 
of note under prlnted provision that 
underslgned Indorsers guaranteed 
payment of note and walved present- 
ment, protest, etc., was guarantor as 
well as indorser of note, and not 
surety thereon, within statute au- 
thorizing surety to require creditor, 
by written notice, to commence ao- 
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the instrumentis or even that the creditor had 
knowledge of it at the time the liability was cre- 
ate<L30 However, while it has been held that one 
who signs a note as accommodation maker is not 
a surety but the one primarily Hable to a holder for 
value who has no knowledge that he is an accom¬ 
modation maker only and' cannot claim a right 
under the statute to give notice to such a holder, 
it has been held that, as against one who knows 
that he is sai accommodation maker, he is entitled 
to give notice.3i 

Where the statute giving the surety the right to 
compel action by notice restricts the privilege to 
sureties on certain designated contracts, only sure- 
ties within the enumerated classes can exercise the 
right.3S It has been held that the right to give no¬ 
tice does not extend to involuntary sureties,and 
that an indorser cannot claim the privilege^c unless 
the indorsement was for the purpose of security 
merely.®® On the other hand, it has been held that 
an accommodation acceptor can avail himself of 
it.S'^ An indemnihed surety is denied the privilege, 
since he has no equities;^® but a surety’s right is 
not taken away by the fact that he has made a part 
payment of the debt^s or because he is offidally con- 
nected with the creditor Corporation.'*® 

§ 217. -To Whom Notice May Be Given 

Notice by a surety to proceed against the Principal 
may be given to the person having legal title; but no¬ 


tice to an agent or attorney of the creditor wlft not 
sufRce if the authority of such agent or attorney to re- 
ceive it does not appear, even though the notice is in 
fact communicated to the creditor. 

Notice by a surety to a creditor to proceed 
against the principal may be given to the person 
having the legal title without seeking an equitable 
owTier and generally notice may be addressed to 
the holder of the instrument whether he holds it 
for collection*2 or as collateral security.'*® Notice 
to an agent or attorney of the creditor will not 
suffice if the authority of such agent or attorney 
to receive it does not appear,*^ even though the 
notice is in fact communicated to the creditor 
and generally notice to a public officer will not re- 
lease a surety.*® If there are two creditors, no¬ 
tice must be given to both.47 

§ 218. -Time for Giving Notice 

Generally speaking, the surety may give notice to 
the creditor to proceed against the principal at any time 
authorized by the statute creating the right; but It has 
been held that notice may not be given before a cause 
of action accrues to the creditor. 

Generally speaking, the surety may give notice 
to the creditor to proceed against the principal at 
any time authorized by the statute creating the 
right*® Notice cannot be given before a cause 
of action accrues to the creditor*® or before the 
amount due has been ascertained if a condition to 
the liability of the principal.®® If the surety de- 


tion on note against principal debt- 
or, and providinf for forfeiture of 
creditores risht to amount due there- 
on, it he fhils to commence action 
vithin reasonable time after such 

notice.—Galloway v, Barnesville 

liOan» 57 N.m3d 337, 74 Ohio App. 23. 

(2) So» pledge of Corporation 

stock as security for payment of 

pledgor^s indebtedness to pled&ee and 
money thereafter lent to coiporation 
by pledgree did not make pledgror a 
surety within slmilar statute.—Car- 
ter V. Curlew Creamery Co., 147 P. 
2d 276, 26 Wash.2d 275, 151 A.UR. 
921. 

S8. Ind.—^Hamrick v. Bamett» 27 N. 

3S. 106, 1 lnd.App. 1. 

50 CLJ. p 173 note 91. 

sa Ua—QeHowell v. Eirk, 41 Mo. 
App. 523. 

81. da.—Hich V. Warren, 69 S.R 
573, 135 Ga. 39A 

39L Mo.—Martihsburs Pariir -y. 

Bundb, 251 S.W. 742, 212 MoJ^p. 
240. 

TesLj—Houston Cent. Banh, etc., Co. 
▼- Hili, ClvApp., 160 S.W. 1099. 

. 88 ;» 'Arlc.—Hali v. Hguftable Surety 
Oow 191 aW. 82, 26 AtSl 535. 

80 CX p 179 note 95. j 


84- 111.—^Pish V. Glover, 39 N.E. 
1081, 154 ni. 86, 

35. Mo.—^Boatmen’s Sav, Bank v. 

Johnson, 24 Mo.App. 316. 
Accommodation Indoxser 
An accommodation Indorser, who 
indorses a note before delivery, un¬ 
der the Uniform Negotiable Instru¬ 
ments Act, is not a surety within 
the provlsions of a statute giving a 
surety the right to require the cred¬ 
itor to proceed against the principal 
with resultlng exoneration from li¬ 
ability if the creditor fails, refuses, 
or neglecta to sue the principal.— 
Bank of Conway v. Stary, 200 N.W. 
505, 51 N.D. 399. 

36« S.D.—^Bailey Loan Co. v. Se- 
ward, 69 N,W. 58, 9 S.D. 326. 
Ter.—Williams v. J. Ogg, etc., Lum- 
ber Co., 94 S.W. 420, 42 Tex,Civ. 
App. 558. 

37. Ter.—Van Alatyne v. Sorley, 82 
Ter. 618. 

38. Ark.—Wilson v. Tebbetts, 29 
Ark. 579, 21 Am.B. 165. 

Ga.—Bailey v. New, 29 Ga. 214. 

39. lowa.—-Hayward v. Pullerton, 
39 N.W. 651, 75 lowa 371. 

4a lowa.—Newton Pirst Nat, Bank 
V. Smith^ 25 lowa 218. 


I 4l, “W.Va—GillUan v, Xudington, 6 
, W.Va 128. 

Service of notice see InAra S 220. 

48. Pa—Wetzel v. Sponsler, 18 Pa 
460. 

60 C.J. p 179 note 5. 

43. Ga—^MeCrary r. Klng, 27 Ga 
26. 

44. W.Va—^Eitson v. Messenger, 27 
S.R2d 265, 126 W.Va 60. 

60 C.J. p 179 note 7. 

45. 111.—Bartlett v. C hi nrtlTigha-Tw 85 

111 . 22 . 

60 C.J. p 179 note 8. 

46. Ark.—Wilson v. White, 102 fi. 
W. 201, 82 Ark. 407, 12 AnaCaa 
378. 

60 C.J. p 179 note 9. 

47- Ark.—Kelly v. Matthewa 5 
Ark. 223. 

48. Ga—Overstreet v. W. T. Raw- 
lelgh Co., 43 S.E.2d 774, 75 GaApp. 
483. 

49. Ind.—Scales v. Cor, 6 NJBL 622, 
106 Ind. 261. 

60 O.J. p 179 note 11. 

GO, Arlz.—^Prescott Nat. Bank v. 
Head, 90 P. 328, 11 Ariz. 213, 21 
Ann.Cas. 990. 

50 CJ. p 179 note 12. 
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lays giving notice to the creditor to sue the Prin¬ 
cipal until he himself has been sued by the creditor, 
it is not then too late for him to give the notice 
under a statute which permits him to give notice 
"at any time” after the debt becomes due,5i al- 
though under a statute omitting these words it has 
been held that an action already started by the 
creditor against the surety alone exempts the credi¬ 
tor thereafter from application of the statute.52 
After the creditor has already recovered judgment 
against ali on whom he could get service of proc- 
ess, notice cannot be served on him to bring another 
suit.S3 

§ 219. -Form and Sufficiency of Notice 

a. In general 

b. Under statutes 

a. IiL Gtoeral 

fn Jurlsdictlons where, under commen-law rule, a 
surety is discharged if he glves notice and the Principal 
later becomes Insolvent, an oral notice has been held suf¬ 
ficient, and it is not necessary that it ahouid inform the 
creditor of facts suggesting the probablllty of loss if 
enforcentent of payment is delayed. 

In jurisdictions where, under the common-law 
rule, a surety is discharged i£ he gives notice and 
the Principal later becomes insolvent, an oral no¬ 
tice has been held sufiBicient^^ It is not necessary 
that it should inform the creditor of facts suggest¬ 
ing the probability of loss if enforcement of pay¬ 
ment is delayed.55 It has been held that it must 
be accompanied by an offer to indemnify the credi- 
tor.s® A tender of expenses is not required, how- 
ever, unless the creditor expressly puts his re- 
fusal to sue the principal on the ground of the 
cost®7 The evidence of giving notice to the credi¬ 
tor must be clear.^® 


b. Under Statutes 

(1) In general 

(2) Contents of notice 

(1) In General 

Generally speaking, statutory requirements as to 
the manner in which notice shall be given must be com- 
plfed with strictly to effect the surety’8 release. 

Generally speaking, statutory requirements as to 
the manner in which notice shall be given must be 
complied with strictly to effect the surety^s re¬ 
lease. The statutes generally call for a written 
notice, and in such case an oral one will not operate 
as a release of the surety.®® Since the requirement 
as to writing is a personal privilege of the credi¬ 
tor, it may be waived by him,®i and the waiver may 
be either express®^ or impiied, as where the credi¬ 
tor accepts oral notice and promises compliance 
therewith;®® and a surety who relies on the credi- 
toi^s promise under such circumstances and fore- 
goes means of indemnity and protection is dis¬ 
charged when the creditor fails to bring suit.®^ 
Written notice is not waived by a failure to object 
to the introduction of evidence showing an oral 
request,®® or by bringing a suit long afterward,®® 
or because of a conversation which led the surety 
to presume that he was released.®^ In some States 
a waiver of written notice must itself be in writing 
to avail the surety.®® 

(2) Contents of Notice 

1 

Notice must be ciear, expllcit, and upambiguous, 
amounting to a command, and, If the statute indicatea 
the terms to be used In the notice, a substantial com¬ 
pliance therewith is essentlal. 

Notice must be ciear, explicit,®® and unambigu- 


51. Ga.—Overstreet v. W. T. Raw- 
leigh Co., 43 S.B.2d 774, 76 Ga. 
App. 483. 

60 C.J. p 179 note 18. 

58. Ala.—^Taylor v. Taylor, 76 So. 
912. 200 Ala. 164. 

53. Ind.—^Irwlii v. Helgenbersr, 21 
Ind. 106. 

64. Ala.—Strader v. Hougrhton, 9 
Port. 334—^Bruce v. Bdwards. 1 
Stew. 11, 18 Ain.D. 33. 

55. N.T.—^Remsen v. Beekman, 26 
N.T. 562—^King v. Baldwin, 17 
Jolrna 384, 8 Am.D. 416. 

se, lOnn.—Huey v. Pinney, 6 Minn, 
310. 

—Wetzel V. Sponsler, 18 Pa. 

400. 

5i Pa.—Conrad v. Poy, 68 Pa. 381 
—Wolleshlare v. Searles, 46 Pa. 


69. Ga.—^Bowen v. Mohley, 161 S.E. 

667, 40 Ga.App. 833. 

50 C.J. p 180 note 23. 

60. Ga.—Gettls v. Gormley, 175 S. 
E. 393, 49 Ga.App. 339. 

Ind.—^Relmaji v. Terre Haute Sav. 
Banlc, 180 N.E. 490, 96 lnd.App. 
652. 

Bly.—Goodloe v. Anderson, 121 S.W. 

2d 968, 276 Ey. 460. 

Tex.—IFlrst Nat. Bank of Port 
Worth V. Brown, Civ.App., 172 S. 
W.2d 161, error refused—^Pope v. 
Titwln, Civ.App., 57 S.W.2d 1106, 
error dlsmiseed. 

60 O.J. p 180 note 26. 

61. Ga.—Gettls y. Gk>rmley, 176 S. 
E. 398, 49 Ga.App. 339. 

50 C.J. p 180 note 26. 

62. Ga.—Gettls v. Go]^inley, supra. 
Ky.—Hamblin v. McCallister, 4 Bush 

418. 


63. Ga,—Gettls v. Gormley, 176 S. 

E. 393, 49 Ga.App. 839. 

60 CJ. p 180 note 28. 

6^ Ga.—Lonirley v. JTohnson, 95 S. 
E. 316, 22 GkuApp. 96. 

65. lowa.—^Davls v. Payne, 46 lowa 
194. 

66- Wash.—^Eittrldgre v. Stegmler, 
39 P. 242, 11 Wash. 3. 

87- Tex.—^Beasley v. Boothe, 22 S. 

W. 266, 3 Tex.Civ.App. 98. 

60 C.J. p 180 note 32. 

68. iKy.—Hibler v. Shlpp, 78 Ky. 

64. 

60 C.J. p 180 note 88. 

69. W.Va.—Williams v. Zimmer- 
man. 20 S.E.2d 785, 124 W.Va. 463. 

50 C.X p 180 note 34. 

STotioe held snffldeiLtiLy defluite and 
positive 
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not needing explanation or elucidation.^i 
If the statute indicates the terms to be used in the 
notice, a substantial compliance therewith is essen- 
tial.^^ Unless the statute so requires, the grounds 
fixed by the statute permitting the giving of notice 
need not be stated.^^ xhe notice must amount to a 
command;’^^ it is not suflBcient to express a hope,75 
a wish,'^® or a desire;'^^ nor will it be a sufficient 
compliance for the surety to give a hint,'!’S to make 
a request,'*^ to urge,®^ to suggest,*! to advise,S2 
to instruet to dun the principal,S3 or to state that 
the surety refuses to remain Hable,^^ or that he 
will not pay except under compulsion.85 If it is 
doubtful whether the surety intended to request 
suit as a matter of favor, or to require it as a 
matter of right, it is for the jury to determine from 
the facts how the parties understood it. 26 The bur- 
den is on the surety to show that the terms of the 
notice comply with the requirements of the stat- 


ute.27 

Signature. Where the statute does not otherwise 
provide, it has been held that it is not essential to 
the validity of the notice that it be signed by the 
surety,28 especially where the notice itself indicates 
that it is by the surety, and the surety personally 
serves it on the creditor.88 

§ 220. - Service of Notice 

The statutory notice must be given to the person 
entitled to sue at the time it is served, and the manner 
of Service must follow the statutory requirements or 
vaiid contractual provisions on the subject. 

The statutory notice by a surety to sue must be 
given to the person entitled to sue at the time it 
is served.8® The manner of Service must follow 
the statutory requirements^! or vaiid contractual 
provisions on the subject.®^ Under a statute pro- 
viding for Service by delivery of a copy to the per- 


Ass*n V. Bailey, 170 A. 869, 313 Pa. 
519. 

70l Pa.—Greenawalt v. Blreider, 3 
Pa. 264, 45 Am.D. 639. 

71- Pa.—^himer v. Jones, 47 Pa. 
268. 

72. TV.Va.—Williams v. Zimmer- 
man, 20 S.E.2d 785, 124 W.Va. 458. 
50 C.J. p 180 note 37. 

ZToilce lield suffioient 
Ind.—^Reiman v. Terre Haute Sav. 
Bank, 180 N.!!. 490, 96 Ind.App. 
652. 

‘Kk)lloct'» and ‘‘instltTite suit” 

(1> A notice by a surety requirinsr 
creditor to collect it from Principal 
maker has been held insuffleient un¬ 
der provlsion that a creditor may be 
reanired by a surety “forthwith to 
institute suit” on the contract in- 
volved.—Williams v, Zimmerman, 20 
S.E.2d 785, 124 W.Va. 458. 

(2> However, in a number of cases 
it has been held that a requirement 
by a surety that the creditor ''col¬ 
lect” is equivaJent to a demand “to 
institute suit.” 

Ind.—Franklin v. FTanklin, 71 Ind. 
573. 

Ky.—Baker v. Whittaker, 197 S.W. 
644. 177 Ky. 107. 

Ohio.—^IlifC V. Weymouth, 40 Ohio 
St. 101. 

Pa.—Strickler v. Burkholder, 47 Pa 
476. 

Tex.—Sullivan v. Dwyer, Clv.App., 
42 S.W. 355, 

Parties 

Ark.—W. T. Hawleigrh Co. v. Moore, 
121 S.W.2d 106, 196 Ark. 1148. 
lowa.—Harriman v. Egbert, 36 lowa 
270. 

SO CJ. p 180 note 37 Ee] (2), (3). 
Connty of debtor^s residenoe 

(1> Under a statute providing 
that no notice shall be considered a 
compliance which does not state 


county of principales residence, no¬ 
tice must state county of Principal 
debtores residence.—Gettis v. Gorm- 
ley, 175 S.E. 393, 49 GaApp. 339— 
Bowen v. Mobley, 161 S.B. 667, 40 
GaApp. 833. 

(2) A notice fataJly defective in 
this respect, but received by the 
creditor with the remark “aJl rlgrht,” 
could amount to nothingr more than 
a promlse by the creditor, without 
considerationi, to proceed against the 
Principal debtor, and would have no 
efCect on the obligation of the sure¬ 
ty.—^Bowen v. Mobley, supra 

(3) A notice statingr that the prin- 
cipal's residence is a named city or 
town, without statin^ the county, 
is not the notice required by the 
statute.—Beckinger v. Springflleld 
Exch. Bank, 145 S.E. 94, 38 GaApp. 
667. 

73. Ala—Shehan v. Hampton, 8 
Ala 942. 

50 C.J. p 181 note 38. 

74. Ohio.—^Porter v. First Nat. 
Bank, 43 N.E. 166, 54 Ohio St. 166. 

50 C.J. p 181 note 39. 

75. Ark.—^Bates v. State Ban^ 7 
Ark. 394, 46 Am.D. 293. 

76. Ohio.—Baker v. Kellogg, 29 
Ohio St. 663. 

Tenn.—^Parrish v. Gray, 1 Humphr. 

88 . 

77. Colo.—^Bowlinsr v. Chambers, 77 
P, 16, 20 Colo.App. 113. 

50 C.J. p 181 note 42. 

178. Pa—Greenawalt v. Kreider, 3 
Pa 264. 45 Am.D. 639. 

79. Okl.—Union Mut. Ins. Co. v. 
Page, 164 P. 116, 65 Okl. 101, L.R. 
A.1918C 1. 

50 C.J. p 181 note 44. 

80. N.T.—Coykendall v. Constable, 
1 N.T.S. 9, 48 Hun 360, afflrmed 22 
N.E. 1128, 117 N.T. 627. 

fSV? 


81. Ky.—^Benge v. Eversole, 160 S. 
W. 911, 156 Ky. 131. 

60 C.J. p 181 note 46. 

82. Ark.-^Glenn v, Union Bank, etc., 
Co., 233 S.W. 798, 150 Ark. 38. 

Dak.—^Kennedy v. Palde, 29 N.W. 
667, 4 Dak. 319. 

83. Ala—^Darby v. Berney Nat 
Bank, 11 So. 881, 97 Ala 643. 

50 C.J. p 181 note 48. 

84. Mo.—^Lockridge v. Upton, 24 
Mo. 184. 

Pa—Wilson v. Glover, 3 Pa 404. 

50 C.J. p 181 note 49. 

85. Tex.—^Williams v. J. Ogg, etc., 
Lumber Co., 94 S.W. 420, 42 Tex. 
Civ.App. 658. 

50 C.J. p 181 note 50. 

86. Ga—^Bethune v. Dozier, 10 6a 
235. 

87. Ky.—^Benge v. Eversole, 160 S. 
W. 911, 156 Ky. 131. • 

50 C.J. p 181 note 52. 

88. lowa—Cleophas v. WaJker, 233 
N.W. 267, 211 lowa 122. 

89. lowa—Cleophas v. Walker, su¬ 
pra 

90. Ala—W. P. Brown, etc., Lum¬ 
ber Co. V. Steele, 70 So. 161, 195 
Ala 211. 

50 C.J. p 181 note 53. 

Service on. attomey of creditor held 
IxLSTLfflcieaLt 

W.Va—Kitson v. Messenger, 27 S.E. 
2d 265, 126 W.Va 60. 

91. Mo.—Conway v, Campbell, 38 
MoA.pp. 473. 

92. Ark.—W. T. Rawlelgh Co. v. 
Moore, 121 S.W.2d 106, 196 Ark. 
1148. 

Begistered maii; placa of servloe 
Where surety contract provided 
that any notice in any way affecting 
rights of creditor must be delivered 
by registered mail to creditor at cer- 
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son notified, it has been held that personal Service 
is required,^3 and that the statute does not permit 
the mailingr of a copy to such person.^^ Where 
neither the statute nor the contract makes provision 
for the manner of Service of notice, it has been 
held that Service by mail is sufficient.®^ The re- 
quirement of a written notice does not necessitate 
the making of the notice in duplicate, one copy to 
be served and the other retained by the surety.®® 
Where the notice is in duplicate, either copy may 
be served.®*^ Proof of service of notice must fol- 
low the statutory requirements where they exist®® 

g 221 , -Compliance with Notice 

a. In general 

b. Time within which action must be be- 

gun 

c. Against whom action must be brought 

d. Necessity and sufficiency of prosecu- 

tion 

a. In (jeneral 

On receipt of nottce duly served, the creditor must 
compiy with the statutory requirements or the surety 
will be discharged. 

On receipt of notice duly served, the creditor 
must compiy with the statutory requirements®® 
either by bringing suit himselfi or by sending the 
necessary papers to the surety and permitting him 
to sue in the creditores name,® the creditores du- 
ties and rights being determined by the terms of 
the statute in force when he receives the notice to 


sue.3 The creditor is not compelled to resort to 
additional remedies, such as attachment, to enforce 
the collection of his claim;^ nor is he obliged to 
realize on security in his hands if he offers to as- 
sign it to the surety on the latteres payment of the 
claim, and permits the surety to sue in the credi¬ 
tores name.5 - « 

Covrts open to creditor. The bringing of a suit 
in a court not having jurisdiction of the debtor is 
the equivalent of no suit at ali and cannot be urged 
as compliance with the notice.® If the statute will 
be complied with by bringing suit in any one of 
two or more courts, the creditor has the privilege 
of selecting either, although the matter might be 
expedited if another were chosen.^ However, 
where one of the courts open to the creditor has 
jurisdiction over the surety only, and the other has 
jurisdiction over both principal and surety, the 
creditor must bring his action in the latter court® 

b. Time within Which Action Must Be Begnn 

The time within which an action must be commenced 
depends to a large extent on the terms of the statute 
imposing the duty on the creditor. 

The time within which an action must be com¬ 
menced depends to a large extent on the terms of 
the statute imposing the duty on the creditor.® Un¬ 
der some statutes action must be commenced with¬ 
in a reasonable time.^® Under others action must 
be brought in the first term of court having juris¬ 
diction, after notice is received,^! and, under such 
a statute, if the court is in session when the no- 


taln plaxse, sending* a letter, which 
was not registered and was sent to 
a different place and which request- 
ed creditor to institute suit forth- 
with against Principal did not exon¬ 
erate such surety.—W. T. Rawleigh 
C3o. V. Moore, supra. 

98. Mo.—Conway v. Campbell, 38 
Mo.App. 473. 

94 Mo.—Conway v. Campbell, su¬ 
pra. 

86. Ark.—•'W. T. Hawleigh Co. v. 
Moore, 121 S.W.2d lOG, 196 Ark. 
1148. 

96. Mo.—Liewis v. Warden, 148 S. 
W. 166, 163 Mo.App. 256. 

97. Mo.—Sparks v. Munson, 76 Mo. 
App. 83. 

98. Tenn.—^Miller v. Childress, 2 
Humphr. 320. 

BO aX p 181 note 60. 

99. Ind.—iEeiman v. Terre Haute 
Sav. Bank, ISO N.E3. 490, 96 Ind. 
App. 652. 

—North American Life Ins. Co. 
V. Smith, 172 So. 136, 178 Miss. 
238. 

Ma—Massilllon lEngine & Tliresher 


Co. V. Hayward, App., 266 S.W. 
636, applying Arkansas law. 

Ohio.—G alloway v. Barnesville 
Loan, 67 N.E.2d 337, 74 Ohio App. 
23. 

Tex.—Bouthwestem Surety Co. v. 
Lafferty, Civ.App., 43 S.W.2d 460, 
reversed on other grounds Na- 
cogdoches County v. Lafferty, 
Com.App., 61 S.W.2d 994. 

L lowa.—German-ALmerican Bank 
V. Denmire, 12 N.W. 237, 68 lowa 
137. 

2. lowa.—^Pleasantville Citizens' 
Bank v. Mickman, 162 N.W, 606, 
179 lowa 1178. 

50 C.J. p 181 note 66. 

8. Ky.—Nlchols v. McDowell, 14 B. 
Mon. 6. 

50 C.J. p 182 note 66. 

4. Tex.—Bobertson v. Angle, Civ. 
App., 76 S.W. 317. 

5. OkL—^Poteau Nat. Bank v. Low- 
rey, 167 P. 103, 67 Okl. 304. 

6. Ga—Overstreet v, W. T. Raw- 
leigh Co., 43 iS.B.2d 774, 76 Ga 
.App. 483. 

7. Miss.—^Misslssippi Valley Trust 


Co. V. Brewer, 128 So. 83, 167 
Miss. 890. 

50 O.J. p 182 note 70. 

8. Mo.—Sisk V. Rosenberger, 82 Mo. 
46—^Hardy v. Worthen, 53 Mo.App. 
580. 

9- Miss.—Mississippi Valley Trust 
Co. V. Brewer, 128 So. 83, 167 
Miss. 890. 

10. 111.—SegaJ V. Pfeinberg, 26 NJBL 
2d 752, 304 Ill.App. 595. 

50 C.J. p 182 note 73. 

What is a ‘Reasonable time^’ 'Is 
determined by circumstances of 
each case.—Segal v. Peinberg, supra 
Time held reasonable 
A delay of three months. 

111. —Segal V. Feinberg, 26 N.E.2d 
762, 304 I11.APP. 695. 

Kan.—^Ingels v. Sutliff, 13 P. 828, 36 
Kan. 444. 

11. Miss.—^Mississippi Valley Trust 
Co. v. Brewer, 128 ISo. 83, 157 Miss. 
890. 

50 C.J. p 182 note 76. 

Suit by nonTesident in federal 
oourt having Jurisdiction at first 
term of such court after notice was 
sufficient compliance, notwithstand- 
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tice is received, action must be brought at once, 
and not at a subsequent term.l2 Under stili otber 
statutes action must be commenced within a cer- 
tain fixed time after receiving notice.^3 The stat¬ 
ute places no obligation on the creditor to act prior 
to notice served on him by the surety,!^ and so a 
surety -who complains of the time at which the 
creditor first took steps to realize on collateral 
held by him must show a prior demand for action 
at some earlier time-^^ A delay by the creditor in 
commencing suit may be justified, however, by 
circumstances, and by proof of diligence of the 
creditor therein,^® provided the facts in justifica- 
tion are established by proof.^^ Delay is not ex- 
cused by the fact that the surety is not injured 
thereby,^8 or hy the country being in a state of 
civil war, if the courts are open-l® Where a credi¬ 
tor justifies a failure to commence an action by 
denying receipt of notice, evidence of a cosurety's 
financial standing is admissible as tending to show 
that reliance thereon, and not the reason given, was 
the real ground for not bringing action.^^^ It is a 
question of law whether a creditor has been duly 
diligent in proceeding against the principal.^^ 

c. Agaiost WbonL Action Must Be Brought 

The suit must be a suit against the prlncipal, not 
the surety, and, where the statute provides who shall 
be tnade parties defendant, the statutory requirements 
must be met. 

The suit contemplated by the statute is a suit 
against the principal, not the surety,^* and, where 
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the notice requires suit to be brought against all 
principals, if there are more than one, all must be 
sued.23 The statute sometimes provides who shall 
be made parties defendant, and the statutory re¬ 
quirements must be met,^^ both principal and sure¬ 
ty being necessary parties defendant in some ju- 
risdictions principal only or principal and sure¬ 
ty 2 6 but not the surety alone,27 in others. A stat¬ 
ute merely requiring that, on notice from the sure¬ 
ty, the claim shall be put in suit has been construed 
to permit the bringing of an action against the sure¬ 
ty alone without joining the principal,28 the sure¬ 
ty in such action being allowed, however, by no- 
tifying the principal, to have judgment against him 
at the same time that judgment is secured against 
himself by the creditor.28 

d. Necessity and Sufficiency of Frooocutdon 

The statute Is not complied with by merely fnstf- 
tutlng suit, but It also includes the duty of prosecuting 
it with due diligence. 

The statute is not complied with by merely in- 
stituting suit, but it also includes the duty of pros¬ 
ecuting it with due diligence,8 o a surety being dis- 
charged if the suit once instituted is dismissed for 
some cause not explained,8i or by failure properly 
to plead,82 or by failure to take out an alias sum- 
mons to the next term if service is not obtained at 
the first,88 or by failure to prosecute to effect,®^ 
or by an inexcusable delay in taking out execu- 
tion of the judgment,85 unless the statute only re¬ 
quires diligence in prosecuting the suit “to judg- 


ing* it was not brought at first term 
of state court.—^Mississippi Talley 
Tmst Co. V. Brewer, supra. 

12. Ind.—Hamrick v. Bamett, 27 N. 
EL 106, 1 Ind.App. 1. 

Pa.—Wetzel v. Sponsler, 18 Pa. 460. 

13. Oa.—Gettis v. Gormley, 175 S.K 
393, 49 GaJLpp. 339. 

50 aj. p 182 note 78. 

14. Miss.—Johnson v. Success Bricik 
Mach. Co., 61 So. 178, 62 So. 4, 
104 Miss. 217. 

50 aJ. p 182 note 79. 

15. Okl.—^Moorehead v. Daniels, 163 
P. 623, 57 Okl. 298. 

13. Tex.—Bobertson v. Angle^ CUv. 

App., 76 S.W. 317. 

66 C.J. p 182 note 81. 

17. Mo.— Patton v. Coox>er, 84 Mo. 
App. 42T. 

50 CJr. P 182 note 82. 

13. Ter^—Sullivan ▼. Dwyer, Ctv. 
App., 42 S.W. 365. 

ISu Mo.—Co<&zill V. McCurdy, 38 
Mtk 365. 

30 . Ean.—TancQ ▼. Hagler, 27 
467 . 

SL K.GL—Keal ▼. Freeman. 85 N.C. 

441 . 


SSL lowEU —^Pleasantville Cltizens* 

Bank v. Hickman, 162 N.W. 606, 
179 lowa 1178. 

50 C.J. p 182 note 87. 

23. Mo.—Hammond v. McGECargue, 
156 S.W. 725, 170 Mo.App. 497. 

24. Mo.—Davis y. Gillilan, 71 Mo. 
App. 498. 

25. Mo.—Davis y. Gillilan, supra. 

50 C.J. p 182 note 91. 

23. Ind.—^Rowe y. Buchtel, 13 Ind. 
381. 

27. Ohlo.—Starllng y. Buttlea, 2 
Ohio 303. 

28. Ala.—Scott y. Bradford. 5 Port 
443. 

28. Ala.—Scott y. Bradford, supra. 

30. Ind.—^Relman v. Terre Haute 
Sav. Bank, 180 N.E. 490, 96 Ind. 
App. 652. 

so C.J. p 183 note 97. 

31. Ind-—Overturf y. Martin, 2 Ind. 
607- 

SeoonA mlt wlthis. prescrlbed time 
On creditores dlsmlssal of suit 
I without suretys permission, credi¬ 
tor was reauired to bring another 
suit within , period of time prescrlbed 
by statute from date of original no- 


tice to prevent discharge of surety. 
—Gettis V. Gormley, 175 S.E. 393. 49 
Ga.App. 339. 

32. Ark.—^Hempstead y. Watkins, 6 
Ark. 317. 42 Am.D. 696. 

33. Mo.—Peters v. Linenschmldt, 58 
Mo. 464. 

34. Ind.—^Reiman v. Terre Haute 
Sav. Bank. 180 N.E, 490, 96 Ind. 
App. 652. 

Delay of flnal jndgmexLt will not 
of Itself operate to discharge the 
surety where there is no contention 
that suit was not prosecuted in the 
ordinary way, under the rules of 
procedure in the court, subject to 
the ezlgencles of any lawsult pend- 
Ing in any court.—^Mississippi Val- 
ley Trust Co. y. Brewer, 128 So. 83, 
157 Miss. 890. 

35. Ind.—Martin y. Orr, 96 Ind. 491 
—Reiman y. Terre BEaute Sav. 
Bank, 180 N.E. 490, 96 IndLApp. 
652. 

Dapse of oyer a year after 2udg- 
ment without Issuing executlon 
thereon was held unreasonable time 
within statute discharging surety.— 
Reiman y. Terre Haute Say. Ba nk , 
supra. 
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ment/^ in which case the creditor is under no ob- 
ligation to take out execution.S6 A statute requir- 
ing a creditor to take out execution against the 
Principal on notice by the surety does not require 
the tiing out of a second execution if one has 
been taken out already.^*^ Where execution is 
issued but is stayed for sufficient reasons, it has 
been held that the surety is not discharged.38 It 
has also been held that a statute requiring com- 
mencement of action after notice does not require 
the bringing of a second action where it is shown 
that an action against the principal had already 
been filed before notice received in the county of 
his residence but that the sheriff had made a re- 
tum that he could not be found.39 

§ 222. — Withdrawal or Waiver of Notice 

A «urety'8 release frwn Ilability by reason of the 
creditores fallure to sue the principal debtor may be 


waived, and such waiver may be effected by a provislon 
In the suretyshlp contract, or by acts or conduct of the 
surety after glving notice. 

A surety^s release from liability by reason of 
the creditores failure to sue the principal debtor 
may be waived.^*^ Such waiver may be effected by 
a provision in the suretyship contract,^! or by acts 
or conduct of the surety after giving notice.^2 
The surety may waive or withdraw his notice by 
requesting the creditor not to sue,43 or by acquiesc- 
ing in the dismissal of a suit brought in compliance 
with his notice,in which case the surety^s liability 
continues. A surety does not waive his rights un¬ 
der a notice given to the creditor to sue by request¬ 
ing an indulgence for his creditor after the statu- 
tory time for bringing suit has elapsed,^® or by 
asking for indulgence for himself, not for the prin- 
cipal.4® Waiving diligence or promptness in bring¬ 
ing a suit against the principal does not mean ac- 
quiescence in the failure to bring any suit at alL'*^ 


S. RETIHIASE 


§ 223. Release of Principal 

The release of the principal debtor, wlthout the 
consent of the surety, releases the surety, but It has 
been held that the creditor In releasing the principal 
may reserve his rights against the surety. 


The general rui e is that the release of the prin¬ 
cipal debtor, without the consent of the surety, re¬ 
leases the surety.48 Similarly, it has been held that 
a covenant not to sue the principal will release the 


36. Va.—Harrison v. Pxice, 25 
Gratt 55S, 66 Va. 553. 

37. Ky.—National Surety Co. v. 
Arterbum, 62 S.W. 862, 110 Ky. 
832, 23 Ky.L.. 281.* 

3a Wliere evldence Indicated that 
debtor was execution proof, credi¬ 
tores alleged failure to proceed 
against debtor did not discharge 
surety, in absence of showing that 
anything was lost by credItor's fail- 
ure to follow up its levy.—^Keystone 
Bank of Spangler, Pa., v. Booth, 6 
A.2d 417. 334 Pa. 545. 

39. Ga.—J. B. Watkins Co. v, Bea- 
wright. 149 S.E. 389, 40 Ga.App. 
314. 

40, Pa.—Commonweaith v. National 
Surety Co.. 164 A. 788. 310 Pa, 108. 
89 JlXjJL 564. 

41- Pa.—Coznmonwealth v. Nation¬ 
al Surety Co., supra, 

50 C.J. p 177 note 67. 

PirovisloBB not effeotlag waiver 
(1) A provision in the suretyship 
oontract to the effect tixat creditor 
may proceed against the sureties 
wlthout flrst exhausting its reme¬ 
dies against the principal does not 
operate to waive the right of the 
surety to glve notice to the creditor 
to sue the principal. 

Qft.—Overstreet v, W. T. Rawlelgh 
Oo., 43 S.E.2d 774, 75 Ga.App. 483. 
Miss.—Warren v. W. T. Balelgh Co., 
165 So. 436, 174 Miss. 608. 


(2) The right is not waived by 
contract whereby sureties waived 
notice of time extenslon.—Warren 
V. W. T. Kalelgh Co., supra, 

42. Tex.—Corpus Christi City Nat 
Bank v. Pope, iCiv.App., 260 S.W. 
903. 

43. Tex.—^Turbevllle v. Worsham, 
Civ.App., 274 S.W. 639. 

50 C.J. p 183 note 8. 

44. Wash.—EUttridge v. Stegmler. 
39 P. 242. 11 Wash. 8. 

46. Ga,-—Bailey v. New, 29 Ga, 214. 

46. Ga,—^Bailey v. New, supra, 

47. Ga—J. R. Watkins Co. v. Sea- 
wright 154 S.E. 293, 41 GaApp. 
617, 

48- tr.S.—Crane Co. v. James Mc- 
Hugh Sons, aCLAOld., 108 F.2d 
56—Sarasota County, Pia, v. 
American Surety Co. of New York, 
C.C.A.Pla, 68 F.2d 543—National 
Surety Co, v. George H. Breece 
Lumber Co.. aC.A.N.M., 60 P.2d 
847—^Haddad v. Western Contract- 
ing Corp., D.C.W.Va 71 F.Supp. 
212 . 

Ala—Scott V. McGrllC, 132 So. 177, 
222 Ala 344. 

m.—^Bank of America v. Jorjorlan, 
24 N.B.2d 896, 803 IllAj>p. 184. 
Mass.—Elarcher v. Burbank, 21 N.E. 
2d 542, 303 Mass.. 803, 124 A.Ii.B. 
1292. 

N.H.—Judge of Probate v. Camplon, 
185 A. 394. 83 N.H. 19^ 
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N.J.—^Brooks-Wrlght, Inc., v. Mary- 
land Casualty Co., 39 A,2d 446, 136 
Njr.B(i. 610. 

N.T.—Bank of U. S. v. Moskowltz, 
268 N.T.S. 705, 150 Misc. 629— 
Dumbadze V. Agency of Canadlan 
Car & Poundry Co., 38 N.Y.S.2d 
991, afflrmed Gurge v. Agency of 
Canadlan Car & Poundry Co., 45 
N.T.S.2d 966, 267 App.DlV. 782^ 
appeal denled In re DumbadzG*s 
Bstate, 47 N.T.(S.2d 816, 267 App. 
Div. 878. 

N.C.—^Plrst & Citizens Nat Bank of 
Bllzabeth City v. Hinton, 4 S.B.2d 
382, 216 N.C. 169. 

N.D.—^Hettlnger County v. Trous- 
dale, 5 N.W.2d 417, 72 NJD. 203. 
Ohio.—Gholson v. Savin, 31 N.a2d 
858, 137 Ohlo St 561. 

S.C.—^alway v, Maryland Casualty 
Co., 179 S.E. 787, 176 S.C. 216. 
Wash.—Spauldlng v. ABJtna Casualty 
& Surety Co., 4 P.2d 626, 164 
Wash. 665. 

Wls.—National Bank of Iia Crosse 
V. Punke, 266 N.W. 147. 216 Wls. 
541. 93 A,L..R. 365. 

50 CJr. p 93 note 30, p 183 note 12. 

Beasoa for nUe 

The surety is dlscharged because 
he cannot recover over against a 
Principal who has l^n dlscharged 
by his credltoif.—Sarasota County, 
®la,, V. American Surety Co. of New 
York, C.C.A.Pla, 68 P.2d 543. 

Beleaae of snbsaq;aeat graotee as- 
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surety.'*^ While it has been held that, where the 
Principal debtor by the terras of the release is 
fully discharged, the reservation of a right to en- 
force the claim against the surety is ineffectual,50 
and that the claim against the surety is not pre- 
served unless it appears from the reservation that 
the release is, in fact, a mere covenant not to sue, 
and not a discharge of the principal debtor,^^ oth- 
er authorities have held that a creditor, in releas- 
ing the principal debtor, may reserve his rights 
against a surety, and by such reser\*ation the sure¬ 
ty may be held liable for the unpaid part of the 
debt.52 

In the absence of a statute otherwise providing, 
a surety is not discharged by release of the princi¬ 
pal if he consents thereto;5S or if he waives his 
right to defend on that ground;^^ or if, when he 
became surety, security was placed in his hands 


to indemnify him against possible loss from his 
undertaking or if he has undertaken, by a new 
contract with the creditor, to settle the matter of 
his own liability;®® or where a statute provides 
that the release of the principal shall not operate 
as a discharge of the surety.57 Of course, a surety 
is not discharged by release of his principal given 
by the creditor after he has assigned his claim to 
another,5S or by the release of a third person, who 
assisted the principal in committing the default,52 
unless the rights of the sureties are interfered with 
thereby, resulting in loss to them.60 

So the sureties are not released where the trans- 
action relied on as constituting a release of the 
principal does not have that legal effect,^i as where 
it is without consideration,®^ or is so indefinite 
and uncertain as to be unenforceable,®3 or is pro- 
cured by the principales fraud,®^ unless the surety 


mmin^ iiotes secured by lien also 
released the maker of the notes who 
stood in relation of surety.—^Mays 
V. Sanders, Tex.Civ.App., 36 S.W. 
108. 

3>octrine of judicata” applied 
In action on bond required on ap- 
peal and conditioned that appellant 
should pay ali damages if decree 
was affirmed, where attorney for ap- 
pellee executed in consideration of 
payment of costs and attorney’s fees 


Xtostatexneut of the £aw of Security 

“Where the creditor releases a 
Principal, the surety is discharged, 
unless . . . the creditor in the 
release reserves his rights against 
the surety. Restatement of the Law 
of Security, Sec. 122.”—^Haddad v. 
Western Contracting Corp., D.C.W. 
Va.. 71 F.Supp. 212, 223. 

The release of a comaher of a 
uote, who, as to the other maker, 
ia merely a surety, did not release 


59 La.—^Union Nat. Bank v. Legen- 
dre, 35 Iia.Ann. 787. 

Md.—^McShane v. Howard Bank, 20 
A. 776, 73 Md. 136, 10 L.RjL 652. 

60. 111.—Foss V. Chlcago, 34 111. 
488. 

61. N.jr. —^Brooks-Wright, Inc., v. 
Maryland Casualty Co., Ch., 29 A. 
2d 882, 133 N.J.Bq. 15, reversed on 
other grounds 39 A.2d 446, 136 N. 
J.Bq. 610. 




PBINCIPAIj and subety 


§§ 223-225 


72 C. J. S. 

is injured by the passiveness of the obligee after 
discovery of the fraud.*® At common law the re- 
lease of a debtor whose person was in execution on 
a capias ad satisfaciendum extinguished the judg- 
ment itself and the liability of the judgment debtoi^s 
surety,*® but this rule has been held not to apply 
to a commitment in contempt proceedings so as to 
release the sureties of the contemnor,«7 or to a dis- 
charge from imprisonment under a capias ad satis¬ 
faciendum, -where the stetutes preserve the judg- 
jnent.®* The liability of a surety once released 
cannot be revived without his consent;®* and, if 
the surety, in ignorance of the release of the Prin¬ 
cipal, has made payment, he can recover the amount 
paid."^® A partial release operates to discharge the 
surety pro tanto onlyJ^ 

g 224. —— Release of One of Several Princi- 
pals 

A release of one of several persons Jointly bound as 
principais releases the surety on their bond, but this 
rule does not apply when the coprincipal was released 
from a different obligation thian the one on which the 
surety Is bound. 

The general rule is that a release of one of sev¬ 


eral persons jointly bound as principais releases 
the surety on their bond,'^^ but this rule does not 
apply when the coprincipal was released from a 
different obligation than the one on which the sure¬ 
ty is bound.'^3 Where a bond is given by joint 
trustees binding them jointly for their joint acts 
and each one severally for his own act, it has been 
held that the release of a trustee not in default does 
not release the surety from liability for a cotrustee's 
own acts.*^^ A release to principais with a joint 
and several liability contingent on performance 
of a settlement agreement by one will not relieve 
the surety of the other, in the event of failure of 
the first to fulfill his obligation under the settle- 

ment.'^5 

§ 225. -Compromise and Settleinent 

A composltlon, or compro.m)Ise and settiementp be- 
tween the creditor and the Principal, by which the lat- 
ter Is discharged from liability, discharges his surety, 

A composition, or a compromise and settlement 
between the creditor or obligee and the principal, 
by which the latter is discharged from liability, dis¬ 
charges his surety,'^® even though the discharge was 


—^Parr v. State, 17 A. 1020, 71 

MdL 220. I 

65. Pa.—Gordon v. McCarty, 3 
Whart. 407, 

66. U. S. V. IStansbury, Md-, 

1 Pet 673, 7 L.Ed. 267. 

50 C.J. p 184 note 31. 

67. Ark-—^Hawkins v. Mims, 36 Ark. 
145, 38 Am.R. 30. 

68. XT.S.—^U. S. V. Stansbury, Md., 1 
Pet. 673, 7 Li.Bd. 267. 

50 aj. p 184 note 33. 

69. Ky.—Calloway v. Snapp, 78 Ky. 
561. 

Mich.—Greenlee v. Lovrin^r, 35 Mich. 
63. 

70. N.T.—Hirsh v. Munger, 3 
Thomps.&C. 290. 

Recovery of payments after dis- 
charge generally see infra § 294. 

71. N.J.— Corpus Juris dted In 
Hann v. Bugbee, 167 A. 202, 206, 
113 N.J.E<1. 434. 

N.C.—First & Citizens Nat. Bank 
of Elizabeth City v. Hinton, 4 S. 
E.2d 332, 216 N.C. 159. 

50 aj. p 184 note 36. 

72. Okl.—Sudberry v. Johnston, 45 
P.2d 1086, 172 Okl. 641. 

Pa,—Appeal of Taxpayers Report of 
Controller Northumberland Coun- 
ty, Com.Pl., 21 Northumb.Lteg.J. 
32. 

60 C.J. p 184 note 37. 

Pa 7 ee ’8 release of one of prinolpal 
makers of note constltuted altera- 
tion of original obligation, as well 
as impairment of remedies and 
rights of creditor against principal. 


and, where made without consent of, 
surety, it operated to discharge sure¬ 
ty from ali liability on note.—Sud¬ 
berry V. Johnston, 46 P.2a 1086,. 172 
Okl. 641. 

Release not aShovm 
Ga.—^Amold v. Darby, 176 S^E. 914, 
49 Ga.App. 629. 

73. N.T.—Everett v. MitcheU, 48 
N.Y.S. 303, 23 App.Dlv. 332, 

60 C.J. p 184 note 38. 

74, N.Y.—Klrby v. Tumer, Hopk. 
309. 

60 C.J. p 184 note 39. 

75, Tex.—Oalveston, etc., R. Co. v. 
Walker, 219 6.W. 816, 110 Tex. 
286. 

60 O.J. p 184 note 40. 

76. U.S.—^Haddad v. Western Con- 
tracting Corp., D.C.W.Va., 71 F. 
Supp. 212. 

lowa.—^Heinz v. Davenport Bank & 
Trust Co., 298 N.W. 785, 230 lowa 
546. 

La.—^Manale v. Harris, App., 165 So. 
339. 

N.H.—Fellows Box Co. v. MUls, 167 
A. 163, 86 N.H. 267. 

N.J.—Slatoff V. Theurich, 199 A. 49, 
128 N.J.Eq. 593. 

N.Y.—^Dumbadze v. Agency of Ca- 
nadiaji Car & Foundry Co., 88 N.Y. 
S.2d 991, €Lfflrmed Gurge v. Agency 
of Canadian Car & Foundry Co., 46 
N.Y.S.2d 955, 267 App.I>lv. 782, 

appeal denied In re Dumbadze'a 
Estate, 47 N.Y.S.2d 316, 267 App. 
Div. 878. 

Ohio.—Gholson v. Savin, 31 N.E.2d 
, 858. 137 Ohio St. 551. 139 A.L.R. 
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' 76—^Harris v. De Paulina, 178 N. 

B. 225, 40 Ohio App. 57. 

Wis.—^National Bank of La Crosse 

V. Funke, 265 N.W. 147, 216 Wis. 

541, 93 A.L.R. 365. 

50 C.J. p 183 note 18, p 185 note 42. 
Compromise of snlt against reoeiver 

Makers of note, executed as col- 
lateral to original notes, were held 
exonerated by creditors* compromise' 
of suit involving originals against 
debtor's receiver.—^Flrst Nat. Bank 
V. Holding. 4 P.2d 709, 90 Mont. 529. 

Snxety not deprlved of xight to re- 
straln creditor 

Where claimed reservation of 
right against surety does not ap- 
pear on face of composition agree¬ 
ment, the fact that the agreement 
provides that those released shail 
have the benefit of legislative enact- 
ments with respect to the compro¬ 
mise and discharge of clalms against 
one or more joint debtors does not 
deprive mere surety of right to In- 
Junction restralning creditor from 
maintaining actlon against him.— 
SlatofC V. Theurich, 199 A. 49. 123 N. 
J.Eq. 593. 

Discharge not revoked 

Where subcontractor was dis- 
charged by settlement with Princi¬ 
pal contractor, subcontractor^s sure¬ 
ty was discharged and such dis¬ 
charge was not revoked by subse- 
Quent actlon of subcontractor in su- 
ing on the subcontract rather than 
on the settlement agreement.—Had- 
dad V, Western Contraxiting Corp.. 
D.aW.Va., 71 F.Supp. 212. 
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the resuit of new security given by the prindpal 
to the creditor which has proved warthless.*^^ 
However, an unconsummated*^ or fraudulent"^® 
agreement to compromise, falling short of any ef¬ 
fective settlement, will not discharge the surety. 
A surety is discharged by failure of the creditor to 
rescind promptly after knowledge that a settiement 
with the Principal was procured through the lat- 
ter’s fraud^® or through mistake.®! 

§ 226. -Effect on CoUateral Securities 

A release of the principal also wlll refease sureties 
liable on collateral security for the debt, and property 
pledged or mortgaged to secure the debt. 

A release of the principal also will release sure¬ 
ties liable on collateral security for the debt,S2 
and property pledged^s or mortgaged to secure the 
debt8< 

§ 227. Release of Surety 

The surety Is discharged by an express release of 
his tiabillty pursuant to an arrangement between the 
creditor and surety, or between the creditor and prin¬ 
cipal. 

The surety is discharged by an express release 


of his liability pursuant to an arrangement be¬ 
tween the creditor and the surety,85 or between 
the creditor and the principal.86 In order to effect 
his discharge an agreement for the release of a 
surety must amount to a binding and enforceable 
contract,87 and it is no defense that there was a 
mere imderstanding that the surety was to be re- 
leasecL88 A surety is not discharged by a contract 
for his release made between the creditor and the 
principal, and unexecuted through no fault of the 
creditor;®® nor is a retiring partner released as 
surety because the creditor has all of his dealings 
with the continuing partners.®® Sureties cannot 
release themselves from their obligations and un- 
dertakdngs by their own acts and. conduct without 
the consent of the creditor.®^ 

Formal requisites. In the absence of statute, no 
particular form of release is required.®® It has 
been held that a surety on a note may not under 
the tenns of the Negotiable Instruments Act be 
discharged by a parol release.®® 

§ 228. - Consideratiori 

An executory agreement for the release of the sure¬ 
ty does not discharge him uniess supported by consld- 
eration, although representations made in connectton 


Tzansactton. not a "«etfleiaeiLt’’ 

A bank's acceptance of its em- 
bezzllBg* cashier’s property without 
notice to surety company, which had 
bound itself to Indemnlfy the bank, 
under an agreement to sell, apply 
on indebtedness, and i>ay the bal- 
ance, If any, to cashler, was held 
not a “settlement,” within a provi- 
sion of the bond releaslngr surety 
in case of settlement by the bank* 
since the bank did not release debtor 
or condone his offense, and surety 
was not deprlved of any right which 
it would have agalnst the cashier 
on paying’ the bond.—Bank of Wa- 
terproof v. Fldelity & Deposlt Co. of 
Msrylend. (XCLAIia., 297 F. 217. 

77. Xy.—'Kewxnau t. Hazelriggt 1 
Bush 412. 

78L Mass.—Tuckermaa t. Kewhall, 
1.7 Hass. 581. 

SesoliitloiL not oanrled ont 
A serttlement or adjustment of a 
defaication provided for by a resolu- 
tfon of the lodge does not discharge 
the surety If it is not carried out.— 
Swisher v. Fldelity, etc.^ Co., 164 111. 
App. 248. 

TSt Ter.—Southeru Surety Co. v. 

Adazns, Clv.App., 278 S.W. 948. 

58 OJ. p 185 note 45. 

80L N.T.—^Douglass v, Fenis, 83 N. 
EI 1041, 138 N.T. 192, 34 Azn.S.R. 
485. 

Ohia.-^--(3oodin v. State, 18 Oh^o 6L 


81. ni. —Brown v. Haggerty, 26 HI. 
469. 

50 C.jr. p 185 note 48. 

82. Cal.—Montgomery v. Sayre, 34 
P. 646, 100 Cal. 182, 38 Am.S.H. 
271. 

ni.—Dupee v. Blake, 85 N.E3. 867, 
148 111. 453. 

83. N.J.—0’Mara v. Nugent, 37 N. 
XSa. 326. 

Pa.—^Denny v. Lyon, 38 Pa. 98, 80 
AmJD. 463. 

84. N.T.—Dibble v. Pichardson, 63 
N.3B3. 829, 171 N.T. 131. 

50 C.J. p 186 note 61- 
85- Mass.—Harris v. Brooks, 21 
Pick. 196, 32 Ani.D. 264. 

Ohlo.—FrankHn Bank Co. of New- 
ark, Ohio v. O. B. Howell Provi- 
sion Co., 17 Ohio N.P.,N.S., 561. 
Pa.—^Marylcmd Casualty Co. v. Pow¬ 
er, 70 Pa.Super. 304. 

Tex.—Pegues v. Moss, Civ.App., 140 
S.W.2d 461, error granted—^Logan 
V. Green, CIvA.pp., 53 S.W.2d 119. 
50 C.J. p 186 note 52. 

Kelease held torni aterial where 
creditor was not suing on obligatlon 
to which release related, but on a 
different obligatlon, although both 
obligations had coxnmon suretiesL— 
Crane Oo. v. James McHugh Sons, 
aCLA.Okl., 108 F.2d 65. 

88- Idaho.~—Maydole v. Peterson, 63 
P. 1048. 7 Idaho 502. 

50 CJT. p 185 note 53. 

on«rtoal parties to baDdtoff oou. 
, traot cansot release surety trom li- 


ability to subcontractor, whose 
rlghts have become fltxed.—Inman v, 
Nolan, Mo.App., 288 S.W. 1007. 

87. Cal,—S h e r m a n v. American 
Surety Co., 173 P. 161, 178 CaJ, 
286. 

50 C.J. p 185 note 54. 

Authority of offloer of corporate 
creditor Shown 

P€u—^Maryland Casualty Co. v. Bow- 
er, 70 Pa.Super. 304. 

88. Ga.—Dendy v. Gamble, 59 Ga. 
434. 

89. Pa.—^Troop v. Franklin Sav^ 
etc., Co., 139 A, 492, 291 Pa. 18. 

50 C.J. p 185 note 57. 

90- Pa.—Campbell v. Ployd, 25 A 
1033, 153 Pa. 84, followed in 25 A 
1038. 

91. Or.—Closset v. Portiand Amuse» 
ment Co., 290 P. 656, 134 Or. 414, 
rehearing denled 293 P. 720, 134 
Or. 414. 

92. Cal.—■White Sewlng Mach. Co. 
V. Courtney, 75 P. 296, 141 CaL 
674. 

50 C.J. p 186 note 6CU 
Ijetter constmed 

Letter to surety, stating that 'Ve 
have released you on this indorse- 
ment,” released him from all liabil¬ 
ity, not merely for future indebted¬ 
ness of Principal.—^Elmer Candy Co. 
V. Baumann, La-App., 150 So. 427. 

93. Mich.—^Buckeye Commerclal Sav. 
Bank V. Protoger^ 231 N.W. 65, 
250 Mich. 652. 
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therewfth may dlscharge the surety Irrespective of con¬ 
sideratiori where he acts on them to his Injury. 

Aii executory agreement for the release of the 
surety does not discharge him unless supported by 
consideration,9^ although representations made in 
connection therewith may discharge the surety ir¬ 
respective of consideration where he acts on them 
to his injury.^® Where there is a consideration, 
the release being in writing, it need not be recited.96 
A payment by the principal»*^ c>r by the surety^s 
on account of past-due principal indebtedness will 
not support an agreement to release the surety. 
However, in the application of the general rules as 
to what may constitute a consideration, it has been 
held, among other instances,^^ that a pa3mient by 
the surety which is not to be credited on the indebt¬ 
edness,^ or a note of the principal for an additional 
sum,^ is a sufficient consideration. Likewise, a con- 
sideration exists if, by agreement of all the parties, 
the creditor, having property of the principal to 
apply to the secured debt, is to apply it in extin- 
guishment of another debt of the principal for 
which the surety is not liable^ or if the surety has 
performed,^ or agrees to performy® Services. A re- 
fusal of a judgment creditor to levy on the prop¬ 
erty of the principal at the instance of the surety,® 
the acceptance of another surety^ or of a mort- 
gage,® or the agreement of the surety to refrain 
from taking indemnity from the principal® consti- 
tutes a sufficient consideration. 

§ 229. - Conditional Release 

If the release Is contingent on performance of spec- 


§§ 228-231 

Ifled conditions, it will not be operative unless such con- 
dttions are performed. 

If the release is contingent on performance of 
specified conditions, it will not be operative unless 
such conditions are performed.^® 

§ 230. -Effect on Supplemental and Col- 

lateral Surelies 

Slnce a surety occupies the positlon of principal to a 
supplemental surety, it has been held that a release of 
the surety will discharge the supplemental surety. 

Since a surety occupies the position of principal 
to a supplemental surety, a release of the surety 
ordinarily will discharge the supplemental surety.^i. 
If, after a judgment against the principal has been 
affirmed, he obtains an injunction restraining fur-, 
ther proceedings, a release of a surety on the in¬ 
junction ‘bond releases a surety on the supersedeas, 
bond, at least to the extent of the property owned. 
by the former.^® 

§ 231. Release of Cosurety 

By the striet rule of the common law, where cosuret 
tles are bound Jointly, a release of one dlscharges all, 
but In equity a release of one or more sureties will not 
have the effect of discharging the others, except from 
the payment of the proportlon of the debt which the 
sureties dlscharged ought to have contributed, and the 
equitable rule Is now frequently accepted. 

By the striet rule of the common law, where co^ 
sureties are bound jointly, a release of one dis-- 
charges all,!® although such resuit does not follow* 
a covenant not to sue,!^ or a release so construed,!®- 
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94L Xy.—^People*a State Bank of 
Frankfort v. McDermott, 64 S.W. 
2d 484. 251 Ky. 140. 

50 C.J. p 186 note 61. 

95. Ga—Johnson v. Lonxley. 88 S. 

BL 952. 142 Ga 814. 

50 CLJ. p 186 note 62. 

Representations Inducingr surety to: 
Reftaln from protectingr himself 
see supra i 194. 

ReUnqulsh securlty see supra 8 
195, 

9& Ma—^Burrlll v. Saunders, 86 
Ifa 409. 

97. Ky.—Muse v. Fraley, 60 S.W. 
584, 20 Ky.Lu 1986. 

98. Ky.—Sulphur Deposlt Bank v. 
Peak, 62 S.V^. 268, 110 Ky. 679, 28 
KyjL. 19. 96 Am.S.R. 466. 

Pa—^Martin v, Prantz, 18 A., 20, 127 
Pa. 889. 14 Am.S.R. 589. 

99. Ark.—Basley v. Vaugrhan, 281 

S.W. 670. 170 Ark. 887. 

50 aj. p 186 note 67. 

—^In re Kimbroufirh-Teasy 

Cb., 292 F. 767. 

^®*-"~»McIlhenny Co. v. Bluno. 4 S. 
W. 867. 68 Tex. 197. 

T2 C.J.S.—44 


2. Ind.—^Taylor v. Heek, 4 Blackf. 
388. 

3. Vt.—Austin v. Belknap, 64 Vt. 
496. 

4. N.T.—^Hope v. Bddingrton, Lalor 
p 48. 

5. 3ECan.—Gilbert v. State Ina Co., 
44 P. 442, 3 Kan.App. 1. 

6. Pa—^Westmoreland Bank v. 
Klingrensmith, 7 Watts 523. 

7. Ark.—Reid v. Nunnelly, 24 Ark. 
356. 

8. Ind.—Clodfelter v. Hulett 72 
Ind. 137. 

9. Minn.—^Heltsch v. Cole, 60 N.W. 
235, 47 Minn. 820. 

10. 111.—^Mueller v. Dobschuetz, 89 
m. 176. 

50 C.J. p 186 note 77. 

11. Neb.—^Brown v. Chicagro, etc., 
R. Co., 107 N.W. 1024. 76 Neb. 792. 

12. Ga—^Lewis v. Axmstrong; 7 iS. 
R 114, 80 Ga 402. . 

13. TT.S,—IT. S. V. Clamp, D.C.Tex., 
292 P. 317. 

50 GJ. p 186 note 80. 

^910 


Effect of release of levy on cosure-. 

ty*s property see supra i 201. 
Consent 

■WTiere sureties by wrltten Instru- 
ment authorlzed principal to release* 
one surety on sixningr by another In. 
surety*s stead, substltuted surety 
was not under ternas of instrunaent 
required to affix his slgmature to. 
origriual Instrument of suretyship 
with respect to sureties* liability 
thereon; and, where substltuted. 
surety agrreed In separate instru-^ 
ment to g^uarantee apaount of oon- 
tract In place of surety,' sureties 
were not released from liability on 
ground that substltuted surety was 
gniarantor and not surety, where- 
substltuted surety Iptended by In¬ 
strument to accept full liability of' 
released surety an4 take his placi 
as surety.—Vernaoni Marble Co. v. 
Bayne, 190 N.E. 291. 366 Bl. 127. 

14. 111.—^Thomnson v. Clark, 31 BL. 
App. 404. 

50 C.J. p 187 note 81. 

15. Bl.—Clai^ V. Mallory. 83 111., 
App. 488, ajoar^Bte^ $T.E. 1099,. 
185 Bl. 227, 
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as where rights against other cosureties are re- 
served*!® 

In equity, however, the cosureties remain liable 
for their proportionate sbarej^"^ more particularly 
where rights are reserved as against the sureties 
not releasedjiS or where the inteiition not to re- 
lease the other sureties is apparent and the 
equitable rule is now frequently accepted-® in some 
cases under the application of statutes permitting 
the release or compromise of a claim against one 
joint debtor without discharge of the others .21 
Under this rule the cosureties are entitled to a re- 
duction of their total liability to the extent that 
on performance of their obligations the released 
surety couid have been compelled to make con- 
tribution ,22 where suit for contribution couid 
not have been maintained against the released sure¬ 
ty, the remaining sureties are not entitled to a 
reduction of their total liability.23 

Where the cosureties are bound severally, a dis¬ 
charge of one does not discharge the others,^^ tin- 
less a right of contribution has been taken away 
or seriously affected,®’» and the same rule has been 
applied in some jurisdictions where they are bound 
jointly and severally.^® So, the discharge of one 
of several sureties from a joint and several ob- 
ligation with an express reservation as to the other 


obligors does not release the other sureties.*7 
Where a bond is joint and several in its terms, 
one surety cannot claim to be discharged because 
the other surety is relieved on a plea which is pure- 
ly personal.28 Where the sureties are not bound 
by the same but by separate Instruments, a release 
of one will not release the others.29 

Uncnforccahle release. An attempted release 
which is not enforceable because of a lack of con- 
sideration will not release the cosureties.30 a. re¬ 
lease, without authority, is a nullity, and will not 
affect the liability of cosureties.31 

Accord and satisfactioni. Acceptance by the cred¬ 
itor, from one cosurety of his proportionate part 
of the debt, does not amount to accord and satis- 

faction.32 

Surety who has become coPrincipal. If a surety, 
by subsequent acts, has become a coprincipal, as 
between himself and his cosurety, his release will 
release his former cosurety entirely.33 

Staiutory provisions for release. Under a stat¬ 
ute providing that the release, discharge, volun- 
tary withdrawal, or incompetency of a surety on 
any oJEcial bond does not aifect the bond as to 
the remaining sureties thereon, or alter or change 
their liability in any respect, the release of one 


N.T.—Hood V. Hayward, 1 N.T.S. 
566» 48 Hun 330, modlfled on other 
grounds 26 IT.B, 331. 124 N.T. 1. 
18. Creditor who discharges oiLe 00 - 
snrety elther in fnll or in part may 
reserve his right against cosurety 
either for the entlre claim. or for 
the portion equitably due from such 
cosurety.—Biistol Bank & Trust Co. 
V. Broderick. 139 A. 455, 122 Conn. 
310. 

17- Md.—Smlth v. State, 46 Md. 
617. 

X.Y.—Morgan v. Smith, 70 N.T. 537. 
50 CLJ. p 187 note 85. 

1& S.C.—Massey v. Brown, 4 S.C. 
85. 

Va.—Hewitt v. Adams, 1 Patt. & H. 

34. 

19- S.G—Poole v. Bradham, 141 S. 
E. 267, 143 S.G 156—^Majssey v. 
Brown, 4 S,C. 85. 

20. Ark.—^Austin v. J. R. Watkins 
Co., 46 S.W.2d 16, 185 Ark. 85. 

Pa.—^Freeznan v. Sundheim, 35 A.2d 
295, 348 Pa. 248—Bell v. Sund¬ 
heim 40 Pa.Dist.&Co. 380—Com- 
monwealth v. Scott, ComJ>l., 35 
Luz.X4eg.Reg. 367. 

50 C.J. p 187 note 88. 

Proof of release oontrarj to Judg- 
mant 

Surety couid prove that obligees 
had fully rtieased cosurety, notwith- 


standing obligees had recovered 
judgment against cosurety on con- 
trary finding, where surety was not 
porty to, and had no notice of, pro- 
ceedings in which contrary flnding 
was made.—^Newburger v. Lubell, 
193 N.E. 440, 266 N.T. 4. 

AUooatioiL of credit between Princi¬ 
pal and interest 

Pa.—^Bell V. Sundheim, 40 Pa.Dist& 
Co. 380. 

21. Ean.—Sparks v. Nech, 26 P.2d 
586, 138 Ean. 343. 

60 C.J. p 187 note 89. 

Sureties becomlng debtoxs in solido 
Under the code the remission or 
conventlonal discharge granted to 
one of the sureties does not release 
the other, but this provlslon does 
not apply to persons who whlle 
sureties became debtors in solido 
with the Principal and among them- 
selves, such fact rendering their 
contract subject to regulation by the 
same principies established by the 
eode for debtors In solido under 
which remission or conventlonal 
discharge in favor of one of the co- 
debtors in solido discharges ali 
others, unless the creditor has ex- 
pressly reserved his right against 
the latter, and in the laMer case he 
cannot claim the debt without mak- 
ing a deduction on the part of bim 
to whom he has made the remission. 

(\QC\ 


—^Elmer Candy Co. v. Baumann, La. 
App., 150 So. 427. 

22. Pa.—^Preeman v. Sundheim, 35 
A.2d 295, 348 Pa. 248. 

23. Pa.—Preeman v. Sundheim, su¬ 
pra. 

24. N.J.—^Morgan v. Clark, 36 A.2d 
149, 22 N.J.Misc. 102. 

50 C.J. p 187 note 90. 

25. N.J.—^Morgan v. Clark, supra. 

26. Tex.—^Montgomery v. Boyd, Clv. 
App., 171 S.W. 273. 

50 C.J. p 187 note 91. 

27. Tex.—^Lane v. Moon, 103 S.W. 
211, 46 Tex-CivA^pp. 625. 

28. Tex.—^Munoz v. Brassel, Civ. 
App., 108 S.W. 417. 

29. K.J.—^Morgan v. Clark, 36 A.2d 
149, 22 N.J.Misc. 102. 

60 GJ. p 187 note 94. 

3(X Ga.—■Williams-Thompson Co. v. 
Williams, 73 S.B. 409, 10 Ga. 261 
—Sherman v. Stephens, 118 S.E. 
667, 80 Ga.App. 609. 

31. Tenn.—Wynne v. Bdwards^ 7 
Humphr. 418. 

60 C.J. p 187 note 97. 

32. Pa.—^Martin v. Prantz, 18 A, 2(K 
127 Pa. 389, 14 Ani.S.R. 589. 

33- Tex,—^Roberson v. Tonn, 13 Sw 
W. 386, 76 Tex. 635. 



PRINCIPAL AND SURETY 


§§ 231-232 


72 O.J.S. 

cosurety on an official bond does not operate as a 
discharge of the others.34 A similar nile has been 
appKed in the case of the release of a surety on 
a guardian’s bond under a statute authorizing the 
release of such a surety by the court on applica- 
tion therefor.35 Likewise, where provision is made 
for a cancellation of the liability of a surety on 
the bond of a public depository by statutory notice 


of withdrawal, the withdrawal o£ one or more of 
the sureties does not terminate the liability of the 
remaining sureties.®® 

A disckarge by order of court of a suret 3 r^s co- 
sureties, on their payment of their proportionate 
amount of the liability, does not release the sure¬ 
ty from liability for his proportionate share,®^ 


L DISCHARGE BY OPERATION OF LAW 


§ 232. In General 

The general ru!e that a surety is discharged when 
the liability of his Principal is extinguished does not 
appiy when the extinction is caused by operation of law, 
and not by the act of the creditor, but, If the contract 
of the Principal is changed or eniarged by statute or 
order of court, the surety may be discharged. 

The general rule that a surety is discharged 
when the liability of his principal is extinguished, 
as discussed supra § 116, does not apply when 
the extinction is caused by operation of law, and 
not by the act of the creditor,®® and the defense 
is personal to the principal,®® but the surety remains 
liable.^® However, if the contract of the principal 
is changed or eniarged by legislative enactment,^! 
or by order of court,the general rule as to dis- 
chaige by alteration of contract applies, and the 
surety is discharged, unless the contract was en- 
tered into subject to the power of the legislature 


to change the law.^s 

Statutory method. In some jurisdictions stat- 
utes provide a method for a surety on certain ob- 
ligations to obtain a discharge from liability there- 
on,^4 as by petition to a court for a discharge and 
an order requiring the principal to give a new 
bond.45 Such statutory method has been held 
not to abrogate the surety’s common-law right to 
be discharged.^® It has been held that the Ne- 
gotiable Instruments Act does not abrogate com- 
mon-law or statutory methods already in existence 
under which a surety on a note who signs on the 
face thereof may be discharged.47 However, it 
has also been held that such surety cannot be dis¬ 
charged in a manner other than that provided in 
the Negotiable Instruments Act.*^® 

The discharge of a cosurety by operation of law 
does not rfelease the other sureties,^® or reduce 


34. Cal.—^People v. Otto, 18 P. 869, 
77 Cal. 45. 

35. Ky.—^Prederick v. Moore, 13 B. 
Mon. 470. 

36. Idaho.—Washington County v. 
Weiser Nat Bank, 255 P. 310, 43 
Idaho 600. 

37. Mlnn.—State v. Bongard, 94 N. 
W. 1093. 89 Minn. 426. 

3a Oa.—Corpns g^irls dted In 
Franklin v. Mobley, 42 S.B.2d 765, 
760, 202 Ga. 212. 

Ind.—Corpus Jnrls dted in McKee 
V. Harwood Automotive Co., 183 
N.B. 646, 647, 204 Ind. 233. 

50 C.J. p 93 note 32, p 188 note 10. 
Lross of lien of Judgment by opera¬ 
tion of law as not releasing surety 
see supra § 201. 

Statute construed 

(1) A statute providing that the 
obligation of the surety shall cease 
if the obligation of the principal 
from any cause becomes extinct has 
been held to be a mere aiHrmance 
of the common law rule, the words 
"from any cause” meaning any cause 
dependent on an act of the credi¬ 
tor, and not including a cause in 
which the law was - the mover and 
over which the creditor has no con- 
trol and wlth which his acts have j 
nothing to dq.—^Pranklin v. Mobley, ^ 


42 S.E.2d 756, 202 Ga. 212—-Phillips 
V. Solomon, 42 Ga. 192. 

(2) Even if such statute were con¬ 
strued as embracing an extinction 
of the prlncipars debt by operation 
of law, a statute merely abrogating 
ali remedies for the enforcement of 
a debt would not render the debt it- 
self extinct withln the meaning of 
such statute.—^FTanklin v. Mobley, 
supra 

39. Ala—Phillips v. Wade, 66 Ala 
53. 

50 C.J. p 188 note 11. 

40. Kan.—^Pailor v. Wehe, 168 P. 
74, 98 Kan. 325. 

60 C.J. p 188 note 12. 

41. Mo.—Schuster v. Weiss, 21 S. 
W. 438, 114 Mo. 158, 19 L..R.A. 182. 

50 C.J. p 188 note 13. 

Discharge of sureties on offlclal 
bonds by statutory change of du- 
tles see Offleers § 165. 

42. Wls.—Sage V. Strong, 40 Wls. 
676. 

60 C.J. p 188 note 14. 

43. N.T.—^Horner v. Lyman, 2 Abb. 
Dec. 399, 4 Xeyes 237. 

44. Mo.—^Mas^achusetts Bonding & 
Insurance Co. v. Simonds-Shields- 
Lonsdale Grain Co., 49 S.W.2d 645, 
226 Mo.App. 1071. 

^01 


Statute InappUcable to conslanictloiL 
contraot 

A statute provlding how a surety 
company may be released from lia¬ 
bility on an official bond has no ap- 
plicatlon to surety companies on 
constniction contraets.—National 
Surety Co. v. Lincoln County, Mont., 
238 F. 706, 161 C.C.A. 665. 

45. DlBcretloiL in ordering new bond 
Statute provlding that court may 

in its discretion require principal 
to give new bond requires sound ju- 
dicial, not arbitrary, discretion.— 
Massachusetts Bonding & Insurance 
Co. V. Simonds-Shields-Lonsdale 
Grain Co., 49 S.W.2d 645, 226 Mo. 
App. 1071. 

46. Mo.—^Massachusetts Bonding & 
Insurance Co. v. Simonds-Shields- 
Lonsdale Grain Co„ supra. 

47. Tex.—^Howth v. J. L Case 
Threshlng Mach. Co., Civ.App., 280 
S.W. 238. 

48. Mich.—Buckeye Commercial 
Sav. Bank v. Protogene, 231 N.W. 
65, 250 Mich. 652. 

Ohi04—^Richards v. Market Exch. 
Bank Co., 90 N.R 1000, 81 Ohlo 
St 348, 26 D.R.A.,N.S.. 99. 

49. Mich.—Corpns Jnrls oited in 
Westveer v. Landwehr, 267 N.W. 
849, 851, 276 Mich. 326. 
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their liability pro tanto.^o The liability of a sure- 
ty who has been discharged from his obligation by 
operation of law cannot, without his consent, be 
revived against him by the voluntary act of a co- 
surety.61 

§ 233. Bar of Aetion by Limitations 

There is a conflict of authorlty as to whether a sur- 
ety Is discharged merely because the cause of action 
against the ptincipal is barred by limitations; it has 
been held that a surety Is not discharged because the 
statute of limitations has run in favor of a cosurety. 

There is a conflict of authority as to whether 
a surety is discharged merely because the cause 
of action against the principal is barred, ^2 some 
courts holding that he is not discharged, 53 others 
holding that he isM A surety is not discharged 
because the statute of limitations has run in favor 
of a cosurety but he remains liable for the 
whole debL®® 

§ 234. Change of Parties or Status 

a. In general 

b. Principal 

c. Creditor or obligee 

d Surety 

& In General 

Qenerally spesking, a matsrfal change In the status 


of the original parties to a contract Involving surety- 
ship which affects their substantial rlghts operates to 
discharge the surety. 

Where there is a material change of the status 
of the original parties to a contract involving sure- 
tyship which affects their substantial rights, with¬ 
out the knowledge or consent of the surety, it has 
been held that the surety is relieved from any ob¬ 
ligation thereunder.57 Thus, the liability of sure- 
ties on a bond given to certain person or persons 
as obligees is terminated by such obligees becom- 
ing incorporated,58 or by au unincorporated com- 
pany, constituted by the obligees, being merged 
into an incorporated company,®® or by the obligee 
entering into a partnership,®® or by the obligor, a 
Corporation, merging with another Corporation and 
losing its identity.51 However, where the security 
runs to a fratemal organization and is for ‘the 
benefit of a subordinate branch, it has been held 
that a change of status of the beneficiary which 
is immaterial to the risk, as by incorporation, will 
not release the sureties.®^ 

b. Principal 

As a general rule a surety wHI be discharged by a 
change of principais to which he has not consented. 

As a general rule a surety will be discharged 
by a change of principais to which he has not 


Fa.—Freeman v. Sundlieim, S5 A.2d 
295, 348 Pa. 248. 

Wis.—CoxpiiB atixis dted In EUatte 
V. Pranklin State Bank, 248 N,W. 
158, 162, 211 Wis. 613, rehearlns 
denled and modified on other 
grounds 249 N.W. 72, 211 Wis. 613. 

50 C.J. p 188 note 20. 

IMscharge of surety by operation of 
law as alCectlns risht of contribu- 
tlon see Infra § 358. 

SUnUlity of eoT ertu ns 

Ky.—Dorman v. Carnes;, 96 S.W.Sd 
869, 265 Ky. 361. 

sa Vt.—Wetmore, etc., Granlte Co. 
V. Byle, 107 A- 109, 93 Vt. 245. 

51. Ga.—Mcliln v. Harvey, 69 S.B. 
123. 8 Ga.App. 360. 

52. Ga.—Cozpns Jtizis gmoted In 
Scott y. Gauldiner. 2 S.B.2d 69, 70, 
187 Ga. 751, 122 AJIjJR. 200. an- 
swer to certlfied Questlon oon- 
formed to 3 SJSL2d 766. 60 Ga.App. 
306. 

Va.—Odtpiia JUzls dted In Fidelity 6b 
Gasualty Co. of Kew York t. LacIc- 
land. 8 S.EL2d 306. 309, 175 Ta. 
178. 

68. N.ML—Bomero t. HopeweH. 210 
P. 231. 28 K.2C. 259. 

5« aX p 188 xtote 23. 

8 st4)ff on m&tgmr not JnstULed 
VTliere note on wblch defendants 

dalmed to be only seoondarily lia¬ 


ble was merged wlth note on which 
defendants were primarily liable, the 
payee*s failure to proceed against 
the prindpal on the merged note he- 
fore the statute of limitations had 
run would not justlfy setting off 
amount of merged note against 
amount of note sued on, slnce de¬ 
fendants had power and duty to 
make delay harmless and protect 
themselves from loss, and their fail¬ 
ure to do 80 constituted negUgence 
on their part precluding their hold¬ 
ing payee liable on ground of negli- 
gence; nor could aet ofC be justlfled 
on ground of contract by payee to 
see that merged note did not outlaw 
the flrst note, where alleged agree- 
ment was unsupported by consider- 
ation and was, therefore, Invalid.— 
Legal Adjustmeut Bureau v. West 
Coast Const. Co.. 298 P. 429, 162 
Wash. 260. 

54. gan.—Mulvane v. Sedgley, 64 P. 
1038, 63 Kan. 105, 55 LuR.A. 552. 

50 C.J. p 188 note 24. 

Defenses of principal ayallable to 
surety generally see infra § 255. 
Rlght of surety to avail himself of 
defense that action against princi¬ 
pal is barred by limitatlon see 
Limitations of Actlons $ 18 b. 

55. Ga.—Cbzpui Joxis opotad In 
Soott V. G^ulding, 2 SJS.2d 69, 70, 
187 Ga. 751, 122 A.I 1 .IL 200, an- 
swer to certlfied question con- 

r,Q7 


formed to 3 S.B.2d 766, 60 GaApp. 
306. 

50 C.J. p 188 note 25. 

56. Ga.—Corpus JUrls g.uoted In 
Scott V. Gauldlng, 2 S.B.2d 69. 70, 
187 Ga. 751, 122 A.L..R. 200, an- 
swer to certlfied questione con- 
formed to 3 SJB].2d 766, 60 Ga.App. 
306. 

Ohio.—Camp v. Bostwick, 20 Ohlo 
St 337. 5 Am.R. 669. 

57. Cal.—^People v. Fidelity & De- 
posit Co. of Maryland, 82 P.2d 495, 
28 Cal.App.2d 325. 

Pa.-—Pure Oil Co. v. Shlifer, 175 A 
895, 115 Pa.Super. 319. 

58. Pa.—-Wanamaker v. Shoemaker, 
70 Pa.Super. 473. 

50 CJ. P 98 note 46. 

59. Pa.—Bensinger v. Wren, 100 Pa. 

! 500. 

ea 111,—-Barnett v. Smith, 17 HI. 
565. 

61. N.T,—Wortb Corporation v. 
Metropolitan Casualty Ins. Co. of 
hTew York. 265 N.Y.S. 470, 142 
Mlsc. 734. 

FreTLoas defanlts 

Surety is liable for defaults oc- 
ouning prevlous to merger.—Worth 
Corporation v. Metropolitan Casual¬ 
ty Ins. Co. of New York, supra. 

6S. Pa.—State Camp P. O. S. A v. 
KeUey, 110 A. 339, 267 Pa. 49. 



PRINCIPAL AND SUBETY 


§ 234 


72 O.J.S. 

consented.®3 He will be discharged by the era¬ 
sure of the name of the principal,64 or by sub¬ 
stitutiones or addition®® of principals. The inser- 
don in the body of the bond as a principal of the 
name of a surety who has signed the bond, and its 
subsequent erasure, will not release sureties who 
signed after the insertion and before the erasure 
when the bond, considered as a whole, shows the 
surety^s true relation.®'^ A surety is not discharged 
by a removal of the principal from one place to 
another;®* but, if a surety has become liable for 
the principal in a particular building, the surety 
is not liable for another person who succeeds to 
the occupancy of that building, although the credi¬ 
tor is not notified of the change,®^ The dissolution 
of a Corporation by the governor because of delin- 
quency in the pa 3 rment of a license fee will not dis- 
charge a surety on its bond where the statute pro¬ 
vides that such delinquency shall not operate to 
impair the rights of others.70 

c. Creditor or Obligee 

A surety generali/ Is discharged by a change of the 
obligee wlthout his consent. 

In general, a surety is discharged by a change of 


the obligee without his consent."^! So a surety on 
an undertaking given to two or more joint obligees 
or creditors is not liable after any change in such 
obligees'^2 unless the intention, appearing from 
the instrument, is to be bound to the obligees as 
a class or fluctuating body.'^3 a surety for a pur- 
chaser of goods from a partnership will be dis¬ 
charged by the withdrawal of a member of the 
partnership before the time for performance of 
the contract.*^^ Where a Corporation is the obligee, 
its dissolution releases sureties on bonds held by 
it*^® After the consolidation of two or more cor- 
porations, sureties on bonds given to such cor- 
porations are sometimes liable to the new Corpo¬ 
ration, by virtue of the statutory provisions un¬ 
der whidi such consolidation is effected.*^® 

d. Surety 

As a general rul-e a surety will be discharged by 
a change of cosureties, but it has been held that, where 
sureties are severally bound for specifled sums, the ad- 
ditlon of other sureties separately bound for speciflc 
sums will not dlscharge the prior sureties. 

A surety will be discharged by the erasure of 
the name of a cosurety'^7 or by a substitution of 


63. Ky.—Georgretowu First Nat. 

Bank v. Gatewood, 39 S.W. 609, 

19 KyJU 226. 

64. U.S.—^Martin v. Thomajs, Wls., 

24 How. 315, 16 Ii.Ed. 689. 

65. HL—^Vincent v. People, 25 HI. 

500. 

Ky.—Georgretown First Nat. Bank v. 

Oatewood, 39 S-W. 609, 19 Ky.Li. 

225. 

Tldzd penon taking over ooxLStmc- 
tloxL contract 

(1) When a principal and his sure¬ 
ty fall to complete a contract, the 
relettingr of the work under condl- 
tions dlfCering from the former con¬ 
tract in order to complete the un- 
dertaklnff does not of Itself dis- 
charse the principal and surety 
thereof.—State v. Smlth. 119 So. 66, 
167 La. 801. 

(2) So, where a surety under a 
bolldiner contract agrreed wlth the 
owner on default of the contractor 
to complete the contract under the 
supervislon of a third party and the 
agreement provided that the third 
party should pay a debt owing by 
him to the owner and evldenced by 
a note. It has been held that the 
agreement dld not relieve the sure¬ 
ty f^om liability on the ground that 
the third party appolnted to com¬ 
plete the contract coold not act dis- 
Intarestedly between the parties, and 
that his acts resulted to the preju- 
dioe of the surety, of whlch there 
waa no showlng.—lEeenan v. Bm- 
Plre State Surety Co, 118 P. 636, 62 
Wash. 250. 


(3) Where a contractor gave a 
bond to pay all persons for labor 
and materials supplled in connection 
with the work and a subcontractor 
for bricks became financially em- 
barrassed and a materlalman of the 
subcontractor continued to furnish 
bricks to parties carrying on the 
orlginal contracts, who had an in- 
terest to do so, the surety on the 
bond was not relieved from liability. 
—Phlla. V. Nichols Co., 63 A. 886, 214 
Pa. 266. 

(4) However, it has been held 
that, where a third person takes over 
a constructlon contract, the contrac¬ 
tores surety is not liable for work 
done by such third person.—^North¬ 
ern Minnesota Dralnage Co. v. Ma- 
geau, 164 N.W. 1092, 131 Minn. 248. 

66. Mo.—^Moberly Bank v. Meals, 
296 'S-W. 73, 316 Mo. 1158. 

Tex.—Shults V. Krauskopf, ClvA.pp., 
286 S.W. 644. 

The addition of two namea to a 
proxoisaory note as makers after its 
execution and delivery, without the 
knowledge and consent of a person 
who has previously signed it as 
surety for the orlginal maker, has 
been held to furnish the surety wlth 
a vaJid defense to the note.—McYean 
V. Scott, 46 Barb., N.T., 379. 

67. U.S.—^Rankln v. Tygard, Mo., 
198 F. 796, 119 aC.A. 691. 

68. S.C.—^Rouss V. Bing, 64 S.B. 
615, 74 S.C. 251, 48 S.£L 220, 69 

I S.C. 168. 

; 60 C.J. P 96 note 98. | 


69- N.T.—^Manhattan Gas Llght Co. 
V. Bly, 39 Barb. 174, 26 How.Pr. 
237. 

50 C.J. p 96 note 99. 

70. Or.—^Dowd v. American Surety 
Co., 189 P. 112, 69 Or. 418. 

71. U.S.—Coxpna Juris gnoted in 
Baltimore Tnist Co. v. Metropoli¬ 
tan Casualty Ins. Co. of New Tork, 
D.C.Md., 3 F.Supp. 404, 409, af- 
flrmed, C.C.A.. 68 F.2d 121. 

Mlch.— Corpns Juris dted in Reich- 
ert V. State Savlngs Bank of Royal 
Oak, 246 N.W. 96, 96, 261 Mlch. 
227. 

N.T.—Shlya v. Brlckson, City Ct., 
282 N.T.S. 812, 156 Misc. 788. 

50 C.J. p 97 note 36. 

72. U.S.—^Bowers ▼, Cohb, C.C. 

Mass., 31 F. 678. 

50 C.J. p 97 note 38. 

73. Colo.—Gargan y, School Dist. 
No. 15, 4 Colo. 53. 

Ohlo.—^Bakers’ Union v. Streuve, 3 
Ohio Dea, Reprlnt, 110, 3 Wkly.L. 
Gaz. 253. 

74. Ohlo.—^Black v. Albery, 106 N. 
B. 38, 89 Ohlo St 240. 

75. Pa.—'Washington Bank y. Bar- 
rlngton, 2 Penr. & W. 27. 

50 C.J. p 98 note 41. 

76- Mo.—Springfield Liightlng Co- v. 
Hobart 68 S.W. 942, 98 MoA.pp. 
227. 

50 C.X p 98 note 42. 

77. B.L—Shepard Land Co. v. Ban- 
igan, 87 A- 631, 36 R.L 1.' 

50 C.J. p 98 note 50. 
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cosuretiesJS it has heen held that the addition 
of a cosurety after the execution and delivery of 
the suretyship contract will discharge the sureties 
who signed at the inception of the contractj^ but 
the added sureties are bound.^® However, it has 
been held that, where sureties are severally bound 
for specified sums, the addition of other sureties 
separately bound for specific sums will not dis- 
charge the prior sureties,and that the addition 
of a guaranty*^ or supplemental sureties^^ will not 
affect the liability of a surety. 

§ 235. -Assignment or Transfer 

Qenerally, an assignment of the princfpal contract 
by the obligee or the obligor discharges the surety, un- 
less he consents thereto or the right to assign was 
contemplated by the contract, but the rule Is otherwlse 
as to assignments of leases. 

An assignment of the principal contract by the 
obligee discharges the surety uniess he consents 
thereto, where the contract runs to a designated 
obligee,*^ except in the case of an assignment for 
collection merely.^s So, an assignment of a con¬ 


tract 'by the principal will discharge a surety for 
its perfonnance86 uniess the right to assign was 
contemplated by the contract.®^ However, an as¬ 
signment of a contract by the principal so as to 
enable the assignee to act as his agent will not 
release the surety.^® The consent of both con- 
tracting parties to the assignment of a contract is 
necessary in order to release a surety thereon,^^ 
and, where the assent of one of two or more ob- 
ligees is not sufficient to vary the obligation of 
the contract, the assent of one will not release the 

surety.^o 

Assignment of lease. As a general rule the as¬ 
signment of a lease by the tenant does not discharge 
his surety from liability especially is this true 
where the right to assign was contemplated by the 
lease.®2 The same is true as to assignments by 
the lessor where the parties contemplated that the 
lease should be assignable.®^ However, if the right 
to assign is negatived in the lease, its assignment, 
if accepted by the lessor, will release a surety of 
the lessee,^^ and, likewise, the surety is released 


Srasore of sarety's name by stran- 
ger see supra S 130. 

Release of cosureties In ireneral see 
supra § 231. 

IBm Wash ,—^Falrhaven v. Cowirill, 
36 P. 1093, 8 Wash. 686. 

50 C.J. p 98 note 61. 

79. Ind .—Fry v. P. Bannon Sewer 
Pipe Co., 101 ]Sr.B. 10, 179 Ind. 309. 

50 aj. p 98 note 52. 

80. Neb.—Stoner v. Keith County, 
67 N.W. 311, 48 Neb. 279. 

50 C.J. p 98 note 53. 

81. Zau —State v. Dunn, 11 Ija.Ann. 
549. 

50 CJ*. p 98 note 54. 

8& Neb,—Anderson v. Hali, 94 N.W. 
981, 4 Neb., Unoff., 494. 

83. Ind.—Holthouse v. State, 97 N. 
E. ISO, 49 IndLApp. 178. 

50 C.J. p 98 note 56. 

''Suiiplemental suretzr" defined see 
infra § 386. 

84. Mont.—Standard Sewing-Mach. 
Co. V. Smitb. 152 P. 38, 61 Mont. 
245. Ii.RJV,1918A 292. 

N.T.—Shiya v. Erickson, 282 N.T.S. 

812, 156 Mlsc. 738. 

50 G.J. p 97 note 36. 

WlieTe a bond provides for Its as- 
BlgnabllltT, an assignee of the ob- 
ligee may recover thereon against 
surety.—McClure v. Weigand Tea & 
ColBee Co., 12 P.2d 877, 158 Okl. 115. 
Bond zefetriv to assigztablo con^ 
trsct 

U.S.—Massachusetts Bonding & Ins. 

Co. V. Peuta, CLA.MO., 182 P.2d 752. 
OH3|:aa BOt agectod hy provlslon 
agalmrt asslgunemt 
Protision of bond that no right of 1 


r action shall accrue for use or benefit 
I of any other than the obligee and 
that no interest or right of action 
thereon may be assigned without 
written consent of surety must be 
considered as a whole, and so con- 
sldered assignment of bond as se- 
curity for payment of money did 
not render the bond Invalid and did 
not preclude obligee from maintaln- 
Ing action on the bond.—Jack v. 
Craighead Rice Mill. Co., C.C.AJlr3c., 
167 P.2d 96, certiorari denied, New 
Amsterdam Cas. Co. v. Craighead 
Rice Mill. Co.. 68 S.Ct 1340, 384 U. 
S. 829, 92 Li.Ed. 1756. 

85. U.S.—Uenver Bnglneeilng 

Works V, Elkins, C.C.Pa., 179 F. 
922, reversed on other grounds 
181 P. 684, 105 C.C.A. 1. 

86. Mich.—Todd v. Greenwood Tp. 
School Dist. No. 1, 40 Mich. 294. 

87. N.Y.—Sachs v- American Surety 
Co., 76 N.T.S. 336, 72 App.Biv. 60, 
affirmed 69 N.E 1130, 177 N.T. 561, 

88. Cal.—^Los Angeles Stone Co. v. 
National Surety Co., 173 P. 79, 178 
Cal. 247. 

50 C.J. p 96 note 4. 

89- Or.—Multnomah County School 
Uist. No. 45 v. Hallock, 169 P, 
130, 86 Or. 687. 

50 C.J. p 96 note 5. 

90. U.S.—^U. S. V. Illinois Surety 
Co.. 111., 226 P. 653, 141 aC.A. 409, 
affirmed 37 S.Ct. 614, 244 U.S. 376, 
61 L.Ed. 1206. 

91. N.T.—Kamioner v. Balkind, 158 
N.T.S. 310, 93 Misc, 458. 

60 C.J. p 97 note 27. 

Xf uncondltioiial assignmeiit is not 


prohibited by lease, assignment does 
not constitute alteratlon of contract 
of orlginal lessee^a surety and does 
not release him.—Whale v. Rice, 49 
P.2d 737. 173 Okl. 530. 

Toid assignment of mdian lands 
Where lease of Indian coal lands 
provlded that an assignment thereof 
should not be made without the ap- 
proval of the secretary of the in¬ 
terior, and assignment of lease also 
provlded that it was subject to sec- 
retary's approval. assignment was 
void and inellectual in absence of 
the requisite approval, and, hence, 
there was no alteratlon of surety^s 
contract with assignor, and surety 
was not discharged from its obliga¬ 
tion under asaignor*s bond.—Ameri¬ 
can Surety Co. of New Tork v. U. S., 
C.C.A.OkI., 112 P.2d 903. 

192. U.S.—American Surety Co. of 
New Tork v. U. S., supra. 

Or.—Closset v. Portland Amusement 
Co., 290 P. 566, 134 Or. 414, re- 
hearlng denied 293 P, 720, 134 Or 
414. 

50 C.J. p 97 note 28. 

93. Okl.—Whale v. Rice, 49 p 2d 
737, 173 Okl. 530. 

94. Pa.—^Bedford v. Jones, 6 Leg* 
Gaz. 230. 

60 C.J. p 97 note 29. 

Xf lease prohibita assignment or 
imposes oonditioiL thereon and les- 
sor without approval of surety of 
original lessee consents to such as¬ 
signment or waives such conditlon, 
surety*s contract is thereby altered 
and he is released.—Whale v. Rice. 
49 P.2d 737, 173 Okl. 630. 
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if the landlord volimtarily accepts another as his 
tenant by way of substitution for the first lessee,®® 
especially where the lease contemplates such sub- 
stitution and provides for the release of the first 
lessee from further liability on a substitution made 
in accordance with the terms of the lease.®® It 
has been held that an assignment by the assignee 
of a lease will release his surety from further lia¬ 
bility.® 

Transfer of business and property, The trans¬ 
fer oT the business of a contractor to a Corpora¬ 
tion formed for that purpose during the progress 
of the work on a contract does not release the 
surety on the bond of such contractor conditioned 
on the payment by such contractor, his heirs, suc- 
cessors, executors, or administrators to ali per- 
sons supplying him or them with labor or materials 
in the prosecution of the work.98 Also, the trans¬ 
fer by a Corporation of its business and property 
to another will not release its sureties on a note 
where the obligee refused to take the transferee’s 
note in lieu of that of the Corporation.®® A surety 
on notes executed in payment of property will not 
be discharged where, subsequent to the transfer, 
with his knowledge and consent, of the property to 
another, the seller assented to the transfer, on the 
transferee assuming payment of the notes, no agree- 
ment being made to release either the original pur- 
chaser or his surety.^ 

§ 236. -Bankruptcy or Insolvency of 

Parties 

p 

The effect of a discharge in bankruptcy as to 
sureties of the bankrupt is discussed in Bankruptcy 


§ 581, and the discharge in bankruptcy of a clai 
against the bankrupt as surety is considered 
Bankruptcy § 566. The operation and effect 
a discharge in insolvency proceedings are discuss 
in Insolvency § 17. 

Examine Pocket Parts for later cases. 

§ 237. -- Dissolution or Receivership 

Corporate Surety 

The dissolution or receivership of a surety compa 
will not release it from liability on Its surety bond. 

The dissolution^ or receivership® of a surety coi 
pany will not release it from liability on its sure 
bond. 

§ 238. -Formation of, or Change i 

Partnership 

A surety for one person as Principal is not llal 
for the acts of a partnership of which his Principal 
a member, or for the acts of a partnership afterwa 
formed by the Principal with another; and a surety 1 
a partnership cannot be held iiable for debts or obllg 
tions incurred after a change in the personnei of t 
firm, uniess the suretyship 'contract contemplates su 
liability. 

A surety for one person as principal is not lial 
for the acts of a partnership of which his pr 
cipal is a member,^ or for the acts of a partm 
ship afterward formed by the principal with s 
other,® nor is a surety for an individual Iiable i 
materials furnished his partner and charged 
such partner individually.® However, if a pr 
cipal, who takes in a partner after the formati 
of the suretyship contract, is treated and contim 
to act in an individual capacity, his surety will i 
be discharged.^ A surety for a partnership C 2 


95. N.T.—Brill v, FriedhofC. 169 N. 

T.S. 193, 102 Misc. 666, reversed on 
other srrounds 172 N.T.S. 644, 184 
App.Div. 673, afflrmed 129 N.B. 909, 
229 N.T. 647. 

60 C.J. p 97 note 30. 

Transferee not accepted 

Transferee of stock who dissolved 
Corporation which accepted assigrn- 
ment of lease contemplatin^r assign- 
ment was held owner of lease by 
assigmnent, precluding: contention 
that sureties on rent bond were re- 
leased because lessor accepted trans¬ 
feree as lessee.—Closset v. Portland 
Amusement Co., 290 P. 666, 134 Or. 
414, rehearing; denied 293 P. 720, 134 
Or. 414. 

96. Wash.—Spauldinff v. .®tna Cas- 
ualty & Surety Co., 4 P.2d 626, 164 
Wash. 666. 

97. Pa.—Wil6y's Est, 12 Phila, 162. 
60 C.J. p 97 note 31. 

98. U.S.—Illinois Surety Co. v. John 


Davis Co., 111., 37 S.Ot 614, 244 

U.S. 376, 61 Ii.Bd. 1206. 

Bnle applied to partnership reor- 
sranlzed as Corporation 
U.S.—^James Miles & Son Co. v. .®tna 
Casualty & Surety Co., D.C.Mass., 
1 F.Supp. 926. 

99. Tex.—^Rusk First Nat Bank v. 
Rusk Pure Ice Co., Civ.App., 136 

S.W. 89. 

1. Tex.—Trotti v. Gaar, 126 S.W. 
670, 69 Tex.Civ.App. 433. 

2. 111.—^Bvans v. Illinois Surety Co., 
131 N.E. 262, 298 111. 101. 

3. 111.—Evans v. Illinois Surety Co., 
supra. 

Prosecution of clalm to Jndsrment 
is not prevented by appointment of 
chancery receiver.—^New York v. 
Surety Co.. 167 N.T.S. 762, 180 App. 
Div. 613. 

4. Okl.—Peery v. Merrill. 179 P. 28, 
75 Okl. 65. 

Or.—^Wallowa County School Dlst 


No. 6 V. Smith, 127 P. 797, 63 < 
686, 43 L.R.A,N.S., 65. 

Ohangre in partnership as obligee i 
supra § 234 c. 

5. Mich.—White Sewing-Mach. ' 

V. Hines, 28 N.W. 157, 61 Mi 
423. 

50 C.J. p 96 note 17. 

6. Or.—Wallowa County Sch 

Dist No. 6 V. Smith, 127 P. 7 
63 Or. 686, 43 L.R.A,N.S.. 66. 

7. Or.—Wallowa County Sch 

Dist. No. 6 V. Smith, supra. 

50 C.J. p 96 note 19. 

Snrety becoiaoing' partner 
The obligation of a surety on 
note is not changed by the fact tl 
the surety afterward becomes 
partner in the business of the prin 
pal; nor would the fact that i 
note was afterward renewed wb 
the surety was a partner to 1 
Principal maker change the obll; 
tion.—^Runyan v. Moon, 267 DLA 
312. 
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not be held for debts 6f obligations incurred after 
a change in the personnel of the firm^ unless the 
suretyship contract contemplates a continuing se- 
curity for the firm without reference to its com- 
position.® So a surety for a firm is not liable after 
a new member is added^® or after a change caused 
by the withdrawal of a member or the dissolution 
of the firm, as by the death of a member.ii How- 
ever, if the surety has become liable for the per- 
formance of a particular contract by a partner- 
ship, its subsequent dissolution before the com- 
pletion of the contract will not release him from 
liabilily for each of the former partners as far 
as that particular contract is concemed,!^ unless the 
contract is thereby discharged.^* 

§ 239. — Consent of Surety to Change 

A surety who consents to a change of principale Is 
not releaced from llability on his suretyship contract. 

A surety who consents to a diange of principals 
-is, in accordance with the general rules as to con- 
sent and waiver of defenses by a surety, as dis- 
cussed supra §§ 158-160, not released from liabil- 
ity on his suretyship contract.^* 

§ 240. Death of Parties 

a. In general 

b. Death of surety 


a. In General 

As a general rule the death of the prIncIpal has no 
effect on the llability of his surety as to anything which 
occurred prior to his death unless the cause of action 
is such as abates with the death of the principai. 

As a general rule the death of the principai has 
no effect on the liability of his surety as to any¬ 
thing which occurred prior to his death, unless 
the cause of action is such as abates with the death 
of the principal.i® If the obligation was for a 
fixed term or undertaking, the surety is liable as 
to defaults arising after the principales death, 
whether or not an administrator has been appoint- 
ed.!*^ If, however, the liability of the principai ter- 
minates with his death, his sureties cannot be held 
for anything which arises thereafter.^® So a sure- 
ty for a firm is not liable for the acts of the sur- 
viving partners after the death of one^® unless it 
appears that the suretyship contract created a con- 
tinuing liability,^® 

b. Deal^ of Snrety 

As a general rule the liability of a surety Is not dia- 
charged by his death unless the suretyship contract dls- 
closes an intentlon to discharge him, but equlty will not 
enforce payment from the surety’s estate where It doesc 
not appear that the principai Is unable to pay, and, 
while the surety^s llability remalns contingent, Lt Is not 
enforceable in the probate court. 

As a general rule the liability of a surety is not 
discharged by his death,especially where the 


Si * IT.S.—Corpus erutis dted in 
New Amsterdam Casualty Co. v. 
Basic Buildlnsr & Loan Ass'n, C.G. 
A.N.J., 60 F.2d 050* 953. 

50 C.J. p 96 note 20. 

9w Pa.—^EUiott-Liewls Blectrical Co. 
V. Eteiusman, 158 A. 626, 104 Pa. 
Snper. 322. 

50 C-J. p 96 note 21. 

10. U.S.—Oorpns Jnzis dted In. 
New Amsterdam Casnalty Co. v. 
Basic Buildin^ & Loan ASB'n, C,C. 
A.N.X, 60 P.2d 950, 953, 

IU.—Dnpee t. BlAke, 35 K.K 867, 148 
IU 453. 

11. U.S.—National Surety Co. t. 

Georsre B. Breece Lumber Co.. C. 
CJLN.M., 60 P.2d 847. 

SO C.J. p 97 note 23. 

IB X7.S.—National Surety Co. t. 

George B. Breece Lumber Co^ su¬ 
pra. 

50 <U. p 9T note 25. 

13. U.S.—^National Surety Co. v. 

George SL Breece Lumber Co., su- 
prau 

14L Okl,—Peery r, Merrill. 179 P. 

28. 75 Okl. 55. 

50 P 97 note 34. 

2S. Nebw—Bell y, Walker. 74 N.W. 

617, 54 Neb. 222. 

60 CJT. p 96 note 10, 


18. Mo.—Melvln v. Evans, 48 Mo. 
App. 421. 

50 C.J. p 96 note 11. 

17. Cai.—Albany v. U. S. Pldelity, 
etc., Co., 176 P. 705. 38 Cal.App. 
466. 

50 C.J. p 96 note 12. 

Bestrietlon of remedies of surety 
The remedies of holder of bond se- 
cured by mortgage suing to recover 
Interest were not altered by death of 
persons liable over to sureties for 
payment of bond, even though sure¬ 
ties, if compelled to pay, could not 
pursue persona! representatives of 
decedents without forecloslng the 
mortgage, and no contingent clalms 
were dled against such decedents’ 
personal representatives.—^Roches- 

ter Sav. Bank v. Stoeltzen & Tapper, 
26 N.T.S.2d 718, 176 Misa 140. 

18. Mlch.—Corpus Jtirls dted in 
City of Ann Arbor v. Massachu- 
setts Bonding & ins. Co., 276 N. 
W. 486. 282 Bllch. 378. 

50 O.J. p 96 note 13. 

19- U.S.—Connecticut Mut. Life 

Ins. Co. V. Bowler, C.C.Me., 6 P. 
Cas.No.3,106, Holmes 263. 

N.T.—Richardson v. Steuben Coun- 
ty, 160 N.T.S. 445, 174 App.Div. 
491, reversed on other grounds 122 
N.E. 449. 226 N.T. 13. 


Dissolution of partnership by death 
of member as afCecting llability of 
surety for partnership see supra 
S 238. 

20. U.S.—National Surety Co. v. 
George B. Breece Lumber Co., C. 
C.A.N.M., 60 F.2d 847. 

50 C.J. p 96 note 15. 

21. U.S.—U. S., for Use and Benedt 
of Wilhelm, v. Chain, W.Va., 57 S. 
Ct. 394, 300 U.S. 31, 81 L.Ed. 487. 

Ark.—^Rogers* Estate v. Hardizk, 143 
S.W.2d 644, 201 Ark. 1. 

Ga.—Stephens v. Stone, 167 S.B. 645, 
46 Ga.App. 293. 

Ky.—Tolly V. Champion, 229 S.W. 
90, 191 Ky. 114. 

Mich.—People v. Benmore, 299 N.W. 
773, 298 Mich. 701. 

Pa.—Corpus JUrls dted in Thom- 
men v. Aldlne Trust Co., 163 A. 
750. 751, 302 Pa. 409. 

24 C.J. P 290 note 56—50 C.J. p 99 
note 58. 

Liability of surety on ball bond as 
survivlng death of surety see Ball 
5 83. 

Bvan though the contract does not 
purport to bind heirs, executors, or 
administrators, the rule stated In 
the text applies.—^Thommen v. Al- 
dine Trust Co., 153 A. 760, 802 Pa. 
409—•'White v. Commonwealth, 39 Pa. 
167. 
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suretyship contract purports to bind his heirs, dev- 
isees, and personal representatives,22 t>ut his es- 
tate is liahle for money coming into the princi- 
pars hands thereafter,^^ and for the latter’s sub- 
sequent defaults,^^ unless the suretyship contract, 
properly constnied, discloses an intention to dis- 
charge the surety on his death.25 However, equity 
will not enforce payment out of a decedentes es- 
tate of a debt on which he was surety where it does 
not appear that the principal is unable to pay,36 
and, while such liability remains contingent, it is 
not enforceable in the probate court.27 

Divisihle contracts, Where the consideration 
passes at different times, and the contract is, there- 
fore, separate and divisible, it has been held that 
the liability of the estate of the surety is tenninated 
by his death, and notice of that event,28 but not 
by the death of the surety without such notice.^® 

Where liability of surety is foint. Under the 
common-law rule, where the liability of the surety 
is joint, his estate is not liable in an action at law 
after his death,®^ although in equity it has been held 
that his estate is discharged oniy where it ap- 
pears that he has received no benefit from the joint 
obligation.2l The common-law rule applies, even 


though the contract is in terms made binding on 
the executors and administrators of the obligors.®® 
It does not apply, however, where the contract is 
several as well as joint,33 or where the contract was 
made joint instead of several by fraud or mis- 
take,®^ or there was a previous equity which gave 
the promisee a right to a several indemnity from 
each of the obligors, as in case of money loaned to 
both of them.35 Moreover, under statutory modifi- 
cations of the common-law rule, the surety is not 
discharged by his death, but his estate remains 
liable, although the surety was jointly liable.36 

One cosurety, after the death of the other, is 
not freed from liability,37 especially where he has 
knowledge of the death of his cosurety and makes 
no effort to withdraw,^® or the liability sought to 
be enforced is for defaults occurring after the 
death of the cosurety.®» 

§ 241. Insanity of Parties 

A surety Is not discharged by the Insanity of his 
Principal. 

A surety is not discharged by the insanity of his 
Principal.'*® 


22. XT.S.—^T7. S., for Use ajid Benefit 
of Wilhelm, v. Chain, W.Va., 67 
S.Ct 394, 300 U.S. 31, 81 L-Bd. 487. 

lowa.—^BaJser v. Baker, 264 N.W. 116, 
220 lowa 1216, 103 A.L.B. 995. 

23. U.S.—^Hecht V. Weaver, C.C.Or., 
34 F. 111, 13 Sawy. 199. 

111.—^Rapp V. Phoenix Ins. Co., 113 
111. 390, 55 Am.R. 427. 

24. U.S.—^U. S., for Use and Benefit 
of Wilhelm, v. Chain, W.Va., 57 S. 
Ct. 394, 300 U.S. 31, 81 L.Ed. 487. 

50 C.J. p 99 note 60. 

Beal or personal property hound 
Bond under terms of which surety 
purports to blnd his heirs, devlsees, 
and personal representatives con¬ 
tinues in force after death of surety 
and will hind estate of surety in 
hands of his heirs, devisees, or per¬ 
sona! representatives, whether prop¬ 
erty received be realty or personal- 
ty.—Baker v. Baker, 264 N.W. 116, 
220 lowa 1216, 103 A.L.B. 995. 

25. U.S.—^U. S., for Use and Benefit 
of Wilhelm, v. Chain. W.Va., 67 
S.Ct. 394, 300 U.S. 31, 81 L..Ed. 
487. 

Surety having* voloe in transactlons 
secured 

Where it appeared from suretyship 
contract that decedent was to gruar- 
anty clalmant agrainst loss tlxrougrh 
dealingrs in securlties by Corporation 
of which decedent was a member, 
and' after death of surety clalmant 
and her husband acqulred flfty per 
cent volce in managrement of busi- 


ness and securlties deallngs of Cor¬ 
poration to complete exclusion of de- 
cedenfs estate latter was not liable 
to clalmant for losses sufCered.—In 
re L.illenthal*s Estate, 240 N.Y.S. 849, 
136 Mlsc. 762. 

26. Va.—Jones v. Degge, 6 6.E. 799, 
84 Va 685. 

24 C.J. p 290 note 58. 

27. Mo.—Sauer v. Griffln, 67 Mo. 
654. 

28. H.I.—National Eagle Bank v. 
Hunt, 13 A- 116, 16 B.I. 148. 

24 C.J. P 291 note 61. 

29. U.S.—Hecht v. Weaver, CC.Or., 
34 F. 111, 13 Sawy. 199. 

24 C.J. p 291 note 62. 

30. N.T.—^Richardson v. Draper, 23 
Hun 188, affirmed in 87 N.Y. 337. 

24 C.J. p 291 note 63—60 C.J. p 99 
note 63. 

31. N.Y.—^Rlchardson v. Draper, 87 
N.Y. 837—Carpenter v.‘ Provoost, 
4 N.Y.Super. 637. 

32. Pa—^Pecker v. Julius, 2 Browne 
31. 

33. N.Y.—Douglass v. Ferris, 33 N. 
E. 1041, 138 N.Y. 192. 34 Am.S.R. 
435. 

34. IU.—Powell V. Kettelle, 6 IU. 
491. 

24 O.J. P 291 note 65. 

35- Tex.—Boyd v. Bell, 7 S.W. 667, 
69 Tex. 736. 

24 C.J. P 291 note 66. 

36. Wash.—Olson v. Seldovia Sal- 
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mon Co., 154 P. 1107, 89 Wash. 
647. 

24 C.J. P 291 note 67—60 C.J. p 99 
note 62. 

37- Wis.—'Klatte v. Franklin State 
Bank, 248 N.W. 158, 211 Wis. 613, 
rehearing denied and modifled on 
other grounds 249 N.W. 72, 211 
Wis. 618. 

Oosurety^ althoughL Igrnoraat of 
death, was not discharged by death 
of cosurety where another surety^s 
previous wlthdrawal with such co- 
surety^s knowledge dld not induce 
cosurety^s wlthdrawal.—Klatte v. 
Franklin State Bank, stipra 

38. Mich.—Westveer v. Landwehr, 
267 N.W. 849, 276 Mich. 326. 

Wis.—Klatte v. Franklin State Bank, 
248 N.W. 158, 211 Wis. 613, rehear- 
ing denied and modifled on other 
grounds 249 N.W. ‘ 72, 211 Wis. 
613. 

39. Que.—Beckett v. Addyman, 9 Q. 
B.D. 783. 

Clalm axlsing after olalm agalnst 
deceased barxed 

The fallure of creditor to proceed 
agalnst estate of one surety before 
statute of nonclalms destroyed cred¬ 
itores remedy agalnst estate dld not 
release cosurety, where bar of stat¬ 
ute of nonclalms attached before 
creditor*s cause of action arose.— 
Oliver v. Franklin FIre Ins. Co. of 
Philadelphia, 114 S.W.2d 1071, 195 
Ark. 840. 

40. Ark.—Corpus Juris olted Ia W. 
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§ 242. Judgment and Bxecution against Prin¬ 
cipal Alone 

The creditores recovery of an unsatfsfled Judgment 
against the Principal does not discharge the surety, and 
the mere levy of an execution under a Judgment against 
the Principal Is not in itseif a discharge of the surety. 

The creditores recovery of an unsatisfied judg- 
ment against the principal does not discharge the 
surety^i However, if the judgment is paid by the 
Principal, the surety is discharged.^2 Where sev- 
eral notes are sued on in one action against the 
Principal and the execution is satisfied only in part, 
a surety for some of the notes may insist on a 
proportional applkation on the notes on which 
he is liable.'*8 

The mere levy of an execution under a judgment 
against the principal is not in itseif a discharge of 
the surety.^^ Generally, there is no satisfaction 
in favor of a surety if, without any neglect or fault 
of plaintiff or the officer, the levy has failed to re¬ 
suit in actual satisfactioni® 

§ 243, Judgment against Surety and Princi¬ 
pal 

As a general rule the relation of principal and surety 
is not terminated by a Judgment against the principal 
and surety, although there is authorlty to the contrary. 

The general rule is that the relation of principal 
and surety is not terminated by reason of a judg¬ 
ment having been obtained against the principal and 
surety.^® However, there is authority to the con- 
trary.*'^ An attempt has been made by one court 
to reconcile the cases on the theory that in equity 


the unanimous rule is that the relation is not termi- 
nated by reason of the judgment,while there is 
a conflict in the law cases.^® As long as the rela¬ 
tion continues, the equities which inhere therein 
obtain and are available for the suret/s relief.®® 
It has been held that as against all persons charge- 
able with notice that a judgment debtor is a sure¬ 
ty, any act which would have relieved the judg¬ 
ment debtor before judgment has the same effect 
after judgment and constitutes a sufficient defense 
to any action thereon, notwithstanding the judg¬ 
ment did not determine whether the liability was 
primary or secondary.®^ Where an execution is 
issued against the principal and his surety jointly, 
and levied on the property of the surety only, and 
the property is released by the execution plaintiff 
at his request, the levy is not a satisfaction of the 
execution in favor of the surety; and it can make 
no difference that the principal, whose property 
was not levied on, did not consent to the release.®^ 

§ 244. Stay or Extension Granted by Court 

A stay or extension granted by the court will not 
discharge the surety, especlally if the order or Judgment 
is Invalid or revocable. 

A stay or extension granted by the court will 
not discharge the surety,®3 especially if the order or 
judgment is invalid®^ or revocable.®® 

The statCj in the collection of penalties, is held 
not to occupy the position of an ordinary creditor, 
and the respite of a replevied fine by the govemor 
will not release the sureties on the replevy bond.®® 


T. Rawlelgh Co. v. McAteer, 158 

S. W.2d 701, 70S, 203 Ark. 776. 

N.T.—Severson v. Macomber, 138 N". 

T. S. 250, 153 App.Div. 482, afflrmed 
106 K.E. 72, 212 N.Y. 274. 

41. U.S.—^In re United Cigar Stores, 
aCAJST.T., 68 F.2d 895. 

OaL—^Ramish v. Astor, 42 P.2d 334, 
5 Cal.App.2d 225. 

50 C.J. p 188 note 28. 

42. Ky.—Hunter v. Kunter, 7 K^. 
Op. 235. 

Payment of debt secured by princi¬ 
pal in general see supra S 140. 
Soctrine of res judicata applied 
Where all claims that obligee had 
against principal had been litigated 
and had been paid in full and re- 
ceipted for, the doctrine of **res judi¬ 
cata" precluded obligee from collect- 
ing from sureties remsdnder of 
cunount which had been unsuccess- 
fully asserted against principal.— 
Frichard v. Nelson, aCA-Va, 137 P. 
3d 812. 

48L ICass.—Blackstone Bank v. 

10 Pick. 129. 


44. Ky.—^Hunter v. Hunter, 7 Ky. 
Op. 235. 

45. H.C.—Hamllton v. Mooney, 84 

N. C. 12 . 

Belay in prosecution of proceedings 
against principal as discharglng 
surety see supra § 212. 

Lioss or release of lien of judgment 
or execution as discharglng surety 
see supra S 201. 

46. Or.—Corpns JxaiM dted in 

Walln V. Toung, 180 P.2d 636. 641, 
181 Or. 186. 

60 aJ. P 189 note 32. 

47. U.S.—^Pindlay v. U. S. Bank, C. 

O. Ohio, 9 P.Cas.No.4,791, 2 McLean 
44. 

50 C.J. p 189 note 34. 

48. N.Y.—Storms v. Thom, 3 Barb. 
814. 

50 C.J. p 189 note 35. 

49. H.Y.—Storms v. Thom, supra. 

60- Mo.—Stolze v. U. S. Pldelity, 
etc., Co., 181 S.W. 916, 163 Mo. 
App. 29. 


N.Y.—La Parge v. Herter, 11 Barb. 
159, afflrmed 9 N.Y. 241. 

51. Neb.—^In re Mathews' Estate, 
279 N.W. 301, 134 Neb. 607. 

52. Va.—Walker v. Commonwealth, 
18 Gratt. 13, 69 Va, 13. 98 Am.D. 
631. 

53. Ark.—^Kissire v. Plunkett-Jar- 
rell Grocer Co., 145 S.W. 667, 103 
Ark. 473. 

50 C.J. p 189 note 39. 

Trnder mandatoxy statntory pxovi. 
sion 

Del.—^Houston r. Hurley, 2 Del.Ch. 
247. 

50 C.X p 189 note 40. 

54. Tenn.—^Lane v. Howell, 1 Lea 
276. 

50 G.J. p 189 note 41. 

55. Ky.—^Helm v. Commonwealth, 
79 Ky. 67. 

50 C.J. p 189 note 42. , 

66. Ky.—Nall v, Springfleld, 9 Bush 
673. 
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A. AO-AINST PEINCIPAL 


§ 245. In General 

A creditores right to maintain an action against a 
Principal exists fndependently of his rights as against 
the surety. 

The right of the creditor to maintain an action 
against the principal exists independently of his 
rights as against the surety,57 and he may main¬ 
tain a bili in equity against the principal even 
though he has a remedy at law against the surety,-58 
and his remedy at law against the surety need not 
first 'be exhausted.59 On the other hand, if there 
is a ciear remedy at law against the surety, equity 
will not entertain jurisdiction of a bili brought 
against the representatives of a deceased principal 
and surety jointly.60 The right of the creditor to 
proceed against the principal alone is not affected 
'by the fact that other creditors of the principal may 
be unable to satisfy their claims.®^ A release of 
the surety does not affect the liability of the prin- 
cipal.52 An extension of time granted to the sure¬ 
ty does not affect the liability of the principal.63 
Where an action is dismissed as to the surety and 
prosecuted against the principal alone, the rule 
of striet construction of the contract in favor of the 
obligors does not apply.®^ 

Separate actions cannot be maintained at the 
same time against the principal and the sureties.®® 


§ 246, Defenses in General 

Where the principal alone Is sued, he may Interpose 
oniy such defenses as are relevant to the suit, and may 
not set up a defense available oniy to a surety. 

A principal may not set up defenses available 
oniy to a surety.®8 Limitation provisions in the 
bond are not available to the principal if he is sued 
on the contract to secure the performance of which 
the bond was given.®7 

§ 247. Payment by Surety 

Payment by a surety prevents recovery from the 
Principal. 

Payment by the surety prevents recovery from 
the principal,®8 and part payment by the surety will 
discharge the principal to the extent of the amount 
paid.fi8 Part payment by the surety and his release 
'by the creditor will not bar the creditores action 
against the principal for the balance due after de^ 
ducting the amount paid by the surety.70 

§ 248. Actions 

The application of the general rules of civil ac¬ 
tions to suits against a principal have been con- 
sidered supra §§ 245-247, while their application in 
cases against both the principal and the sureties 
are discussed infra §§ 249-281. 

Examine Pocket Parts for later cases. 


57. N.J.—CorpTU JtixlB dted tn 
Stulz-Sickles Co. v. Ftedbum 
Const. Corporation, 169 A. 27, 81, 
114 N.J.Eq. 475. 

Brlnaflng iu snrety 
Principal can Insist on presence 
of surety who is withln jurisdiction 
in action by creditor to end tbat 
equlties between principal and sure¬ 
ty can be determlned.—Albany 'Exr 
change Sav. Bank v. Winne, 6 N.T. 
S.2d 699, 168 Mlsc. 853. 

58. Conn.—^Middletown Bank v. 
Russ, 8 Conn. 135, 8 Am.D. 164. 

59. N.T.—Speiglemeyer v. Craw- 
ford, 6 Paige 254. 

N.C.—Alexander v. Taylor, 62 N.C. 
36. 

ea Va.—^Liinney v. Dare, 2 Lelgh 
588, 29 Ya. 588. 

61. Pa.—^Baldwln v. Ralston, 6 Pa, 
Dist. 198. 

Tex.—Rogan v. Williams, 63 Tex. 
123. 


62. Miss.—^Austin-Western Road 
Mach. Co. V- John A Spencer, Inc., 
193 So. 33*6, 187 Miss. 388. 

50 C.J. p 191 note 83. 

ConsideratloiL 

Since a creditor may release a 
surety without affecting the liabil¬ 
ity of the Principal, it is of no con- 
cern to the principal what consld- 
eration moved the creditor to release 
the surety.—^Mumford v. Solomon, 68 
S.E. 1075, 8 Ga.App. 291. 

Belease after judgment 

Judgrment creditor after obtalnlng 
judgment in solido against principal 
obligors on note and sureties was 
entltled to release latter without 
prejudiclng rights against former as 
to obligation represented by judg¬ 
ment, and such release was not 
abandonment or extlnguishment of 
principales liability on obligation 
represented by judgment.—Nelson v. 
Klnnebrew, Iia.App., 140 So. 139. 


63. N.T.—^Perkins v. Squler, 1 
Thomps. & C. 620. 

S.C.—^Praser v. Pishburne, 4 S.C. 314. 

64. Mo.—Akln v. Rice, 117 S.W. 655. 
137 Mo.App. 147. 

65. Tenn.—Rendrick v. Moss, 58 S. 
W. 127, 104 Tenn. 376. 

66. Ark.—^Marshall v. Sloan, 26 Ark. 
513. 

50 C.J. p 191 note 87. 

67. U.S.—^Marshalltown Stone Co. 

V. Liouis Drach Constr. Co.; C.C. 
lowa, 123 P. 746. 

6a K!y.—^Maysville Tei. Co. v, 
Maysville First Nat. Bank, 134 S. 

W. 886, 142 Ky. 678. 

60 C.J. P 191 note 89. 

69- Me.—Emery v. Richardson, 61 
Me. 99. 

70. Miss.—Austin-Westem Road 
Mach. Co. V. John A Spencer, Inc., 
193 So. 336, 187 Miss. 388. 
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§ 249. In General 

On default of the principal, suit irtay be brought at 
once agalnst the surety; and if the surety Is deceased 
his liability may become that of his estate. 

On default of the principal, suit inay be brought 
at once against the surety^^ or one who has as- 
sumed liability in place of the original surety'^^ 
unless the obligee has waived the breach or de- 
fault.7S Aetion must be brought on the instrument 
to which the sureties are parties, and not on the 
transaction which it secures.*^^ Where the credi¬ 
tor has two or more instruments available for the 
enforcement of his claim, he may resort to either^^ 
althou^ the parties on one may possess rights 
against those on another;^® and an action on one 
instrument does not affect the right of the creditor 
or obligee afterward to bring suit on anotherJ*^ 
Death of the principal does not affect the right of 
action against the surety.^s Where the default of a 
Principal has not been established, a bili for an 
accounting against a surety is not proper.*^® A 
statute giving a creditor the right to require his 
debtor to give security where he has become insol- 
vent after contracting the obligation does not ap- 
ply to sureties so as to give the creditor the right 
to compel him to secure his obligation.®® 

Against estate of deceased surety, The estate of 
a deceased sure^ remains liable for the default of 
his principal and his liability as surety may, by 
the terms of his contract, become that of his estate 
and heirs.®! Statutes providing that the surety can- 
not be sued unless joined with the principal or un¬ 


less judgment has been previously rendered against 
the principal have been held to apply to the bringing 
of an action against a deceased suret 3 r's estate.®^ 
Realty of a deceased surety cannot be proceeded 
against until his liability has been established by a 
suit on the ‘bond.®® A judgment recovered against 
principal and surety jointly bars the right to pro- 
ceed against the surety’s estate separately.®^ 

§ 250. Nature and Form of Renaedy 

Generally, an action at law Ia the proper means of 
enforcing a surety^s liability, but equity wIII give rellef 
In a proper case. 

An action at law is the proper means of enforc¬ 
ing a claim against sureties,®® and the only means, 
in the absence of peculiar conditions vesting ju- 
risdiction in equity;®® but a court of equity will 
give relief on a proper case being made out®*^ or 
as an incident to its equity jurisdiction in matters 
of trust and accoimt,®® but equity will not relieve 
where the remedy at law is adequate.®® Recovery 
cannot be had in general assumpsit under the money 
counts, but a surety must be declared against spe- 
cially.®® 

Summary statutory proceedings against sureties 
are cumulative.®^ 

§ 251. Conditions Precedent 

There must be oompllance with ali proper conditions 
precedent before an action can be maintained. 

Plaintiff must comply with conditions precedent 


71. TT.S.—Asbupy Park Board of Bd- 
ncation v. Maryland Casualty Co., 
C.CJLN.X, 27 P.2d 20. 

50 G.J. p 191 note 91. 

Pzizu3iple thAt Boreties are favxMr- 
Itea of law does not preclude recov¬ 
ery when facts are sufficient to sbow 
that provisions of hond have been 
hreached,—^Hoper v, Caterpillar 
Tractor Co., 37 P.2d 812, 98 Mont 
76. 

72. Colo.—People v. National Sure¬ 
ty Co., 188 P. 658, 68 Colo. 231. 

50 OJ. p 191 note 92. 

72. N.T.—liaznoutte v. Title Guar- 
anty, eto, Co., 151 N.Y.S. 148, 165 
App.I>iv. 578, afflrmed 117 N.H. 
1078,. 221 'N.T. 690. 

74L Ark.—•WlUainoulCK v. Stron& 8 
Ark. 467. 

TSb Wash.—W. T- Rawlelgh Co. v. 
Orahanv 103 P.2d 1076^ 4 Wash.2d 
497, 129 A.!^ 596. 

59C.J.P 191 note 96. 

TE., Qeu —Sutton v. Willianis, 1 S.E. 
175, 77 Ga. 570. 


Tenn.—^Tennessee Hospltal v. Pu- 
aua, 1 Lea 608. 

77- lowa.—Clapp v. Wallace, 266 N. 

W, 493, 221 lowa 672. 

50 C.J. P 191 note 98. 

73, Tex .—Boess v. State, 46 Tex. 10 
—-National Banlc of Conimerce v. 
Gilvin, CivA.pp., 152 S.W. 652. 

79. Conn.—Bissell v. Ames, 17 
Conn. 121. 

Mich.—Grady v. Hughes, 44 N.W. 
1050, 80 Mich. 184. 

80. Puerto Rico.—Gelabert v. Mor¬ 
ales, 28 Puerto Hico 611. 

8L N.T.—Matter of Sullard, 186 N. 

T.S. 251, 114 Mlsc. 288. 

Liability of surety^s estate see Bxee- 
utors and Admlnistrators § 376. 
88. Tex.—^Hume v. Perry, ClvApp., 
186 S.W. 694. 

50 CJ. p 192 note 8. 

83l N.a—WilUams v. McNair, 4 S. 
B. 131, 133, 98 N.a 332. 

84. U.S.—U. S. V. Archer, C.C.Pa, 
24 P.Cas.No.14,464, 1 Wall.Jr. 173, 
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afflrmed U. S. v. Prlce, 9 How. 83, 
13 L.Bd. 561. 

85. U.S.—Pidellty & Deposit Co. of 
Maryland v. U. S., for Use of Tal- 
hert. C.C.AGa., 35 P.2d 940. 

50 O.J. p 193 note 11. 

86. U.S.—Pidellty & Deposit Co. v. 
U. S., for Use of Talbert, supra 

Pia.—Grant v. Amlker, 162 So. 712, 
120 Pia 356. 

87. N.T.—Gulfantl v. National Sure¬ 
ty Co., 90 N.B. 174, 196 N.T. 462, 
134 Am.S.R. 848. 

50 C.J. P 192 note 12. 

88. N.T.—^Lord v. TlflCany, 98 N.T. 
412, 50 Am.R. 689. 

50 C.J. p 192 note 13. 

89- Pia—St. Augustine Pirst Nat. 
Bank v. Perklns, 87 So. 912, 81 
Pia 341. 

90. Tt.—Arbuckle v. Templeton, 25 
A- 1096, 65 Vt. 206. 

50 C.J. p 192 note 15. 

91. U.S.—Antioch Pirst Nat, Bank 
v. McKean, C.C.A.Or., 285 P. 657. 
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to his right to recover against tiie surety.^2 As dis- 
cussed infra § 287, ordinarily, in the ahsence of a 
statute or circumstances under which a court of 
equity may order it, the creditor or obligee can- 
not be required to resort to the principal before pro- 
ceeding against the surety; and the creditor may 
bring his action against the surety without hav- 
ing proceeded first against the principales and al- 
though the amount of the principales liability has 
not 'been established and his right is not defeated 
by the fact that the surety, compelled to pay the 
judgment, has a right of subrogation which will 
be denied him if no judgment against the principal 

is rendered.e5 

In the case of a condition imposed on the holder 
of a bond that he will exhaust all legal remedies 
against the principal before suing the sureties, it is 
not violated where suit is brought in the first in- 
stance against the latter, the principal being insol- 
vent.e6 In the absence of the provision for com- 
pletion of the contract by the obligee, such a com- 
pletion is not a condition precedent to an action 
by the obligee against a surety for the performance 
of the contract.97 So, where the undertaking of 
the surety is that the principal shall discharge 
certain claims, his liability accrues on default by 
the principal, although the claims have not been 
discharged by the obligee.ss However, where the 


liability of the surety is dependent on the establish- 
ment of a valid lien on the property of the obligee, 
the validity of the lien must be established before 
suit can be brought against the surety.®^ Return 
of an execution unsatisfied, where otherwise nec- 
essary under the terms of the contract to fix the 
surety^s liability, may be excused by a discharge of 
the Principal in bankruptcy.i It is not necessary 
that an arbitration clause in the principal contract 
should be complied with as a condition to the bring- 
ing of an action on the contract of suretyship 
where the contract of suretyship does not incor¬ 
porate such provision either expressly or implied- 
ly.2 Under a statute giving the creditor or o-bligee 
the right to sue all or any one of the persons liable, 
after decease of the principal he may bring his 
action against the sureties without first verifying 
his claim and making demand of the personal rep- 
resentative of deceased.® 

§ 252. - Demand on Principal or Surety 

Uniess required by statute or contract, the creditor 
need not «nake demand for payment or performance by 
the Principal before bringing suit. 

In the absence of a statutory or contractual re- 
quirement,^ it is not necessary that payment or 
performance of his obligation be first demanded of 
the principal,^ even though there is a^strong prob- 


92. Ala.—^Maryland C^ualty Co. v. 
Cunningham, 173 So. 506, 234 Ala. 
80. 

Va.—American Surety Co. v. Plank 
& WlLitsett, 165 S.S. 660, 159 Va. 
1 . 

FrocuremeiLt of flnal decree 
Mass.—^Union Market Nat. Bank of 
Watertown v. Nonantum Inv. Co., 
197 N.K 57, 291 Mass. 439. 

93. TT.S.—^In re United Clgar Stores 

Co.. C.C.A.N.T., 68 F.2d 895— 

I>owner v. U. S. Fidellty & Guar- 
anty Co. of Maryland, C.C.A.Pa», 
46 F.2d 733. 

N.T.—^Merrill v. Bqultable Surety 
Co. of New York, 227 N.T.S. 266, 
131 Misc. 541. 

N.C—Watson v. Klng, 156 S.B. 93, 
200 N.C. 8. 

Pa.—McKoberts v. Bums, Com.Pl., 
93 Plttsb.Leg.X 354—Greensburg 
Buildlng & Lioan Ass*n v. Dell, 
Com.Pl., 22 West.Co. 299. 

S.C.— Corpus Juris guoted In Small 
V. National Surety Corporation, 19 
S.B.2d 658, 661, 199 S.C. 892. 

Wls.—State Bank of Mt. Soreb v. 
Banking Commlssion, 2 N.W.2d 
863, 240 ,Wis. 189. 

50 C.J. p 192 note 20. 

Sureties for payment of mortgaga 
debt could not be prejudiced by 


being sued with mortgagor for In- 
terest due on bond secured by mort- 
gagee without first exhausting rem¬ 
edies against owner of land, even 
though mortgagee was fully aware 
of suretyship relatlon.—^Rochester 
Sav. Bank v. Stoeltzen & Tapper, 26 
N.T.S.2d 718, 176 Misc. 140. 

Beoeased surety 

The holders of notes cuid ohllga/- 
tions on which a decedent was sure¬ 
ty could have sued the executrix 
and compelled her to pay such obli- 
gations, there being sufficient assets, 
without proceedlng against the prin- 
cipals.—ToUy v. Champion, 229 S.W. 
90, 191 Ky. 114. 

94. S.C.—Corpus Juris atLOted. lu 
ISmall V. National Surety Corpora¬ 
tion. 19 S.E.2d 658, 661, 199 S.C. 
392. 

50 C.J. p 192 note 21. 

95- Ariz.—First Nat. Bank v. Stand¬ 
ard Accident Ins. Co., 297 P. 864, 
38 Ariz. 77. 

96. Mo.—Heralson v. Majson, 53 Mo. 

211 . 

97. N.T.—Comey v. United Surety 
Co., 111 N.E. 832. 217 N.T. 268, 
rehearing denied 112 N.E. 1055, 
218 N.T. 625. 


S.C.—Czymes v. Gaul Const. Co., 108 
S.E. 175, 117 S.C 18. 

50 C.J. p 192 note 23. 

98. Colo.—^Bmpire State Surety Co. 
V. liindemneler, 181 P. 437, 54 Colo. 
497, Anxi.Cas.l914C 1189. 

50 C.J. p 192 note 24. 

99. Da.—Greater New Orleans 
Homestead Assoc. v. Globe In- 
demnity Co., 8 LaALpp. 262. 

1- U.S.—In re Martin, D.C.N.T., 106 
P. 763. 

a. Cal.—Oakdale Irr. Dist. v. Beard, 
190 P. 224, 47 Cal.App. 66. 

3. —Singer ISewlng Mach. Co. v. 
Combs, 11 S.W.2d 994, 227 Ky. 61. 

Tez.—^Marine Banking & Trust Co. 
V. Federal Trust Co., Clv~A.pp., 64 
S.W.2d 409. 

4. N.T.—Waterloo First Nat. Bank 
V. Story, 93 N.B. 940, 200 N.T. 346, 
34 L.R.A..N.S., 154, 21 Ann.Cas. 
542. 

50 C.J. p 193 note 31. 

Demand at place speoiiled In blll 
or note may be necessary to charge 
sureties.—Fort v. ^rtes, 14 I<a. 180. 

5. U.S.—^MoCaughn v. Philadelphia 
Barge Co., D.C.Pa., 44 F.2d 665. 

Ky.—^Fritts v. Kirchdorfer, 124 S.W. 

882, 136 Ky. 643. 

50 C.J. p 198 note 32. 
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ability that tHe principal wouid bave paid or per- 
formed if demand had been made,® and more espe- 
cially where demand wouid have been useless;^ 
nor is it requisite, before proceeding against sure- 
ties, that the principal be called on to account.® 
Demand on the sureties is not necessary before 
bringing suit a^inst them,® since the commence- 
ment of the suit is a sufficient demand.^® 

§ 253. -Notice of Default 

It is generali/ not necessary that sureties be notl- 
fied of the default of the principal unless notice Is 
required by statute or contract. 

In the absence of a statute to the contrary or pro- 
visions in the contract so requiring, notice of the 
default of the principal need not be given to the 
sureties before they can be sued on the obliga- 
tionsjii even though the rules and by-laws of the 
obligee require such information to be given to 
them,i2 or the sureties are injured by lack of it,i3 
since it is their duty to make inquiry and ascer- 
tain whether the principal is discharging the ob- 
ligation resting on him.^^ An agreement by the 
obligee with the principal not to inform his sure¬ 
ties of his default will not release them if they do 
not make any inquiries.^® On the other hand, 
where there is a stipulation in the contract for no¬ 
tice of default, compliance therewith is a condi- 
tion precedent'to an action against the sureties.^® 

§ 254. Defenses 

A surety, when sued, may generali/ make the same 
defenses In an action at law as may be made in a court 
of equity. 


Generally the surety may make the same defens¬ 
es in an action at law as may be made in a court 
of equity.i*^ Where the surety is, or has become, 
bound as a principal, he may not set up any de¬ 
fense arising out of the suretyship relation.1® Non- 
performance of a contract between principal and 
creditor or obligee which is in no way coimected 
with the surety’s obligation is no defense to the 
surety,!® nor can the surety defend on the ground 
that there has been no default when the contract 
performed by the principal is not a part of the 
origfinal contract for the performance of which 
the surety became bound.^® It is no defense that 
plaintiff refused to do more than his contract re- 
quired.2l The fact that the obligee has attempted 
to enforce the claim against the principaP^ or that 
a claim has been filed and allowed as against the 
principars estate®® is not a defense. It is no de¬ 
fense that the surety was not a party to the trans- 
action wherein the principal breached his obliga- 
tion.24 

Many matters of defense available to a surety 
have already been considered in connection with 
the general treatment of the creation and existence 
of the relationship, discussed supra §§ 9-86, the 
nature and extent of the liability of the surety, su¬ 
pra §§ 87-115, and the discharge of the surety 
from his liability, supra §§ 116-244. 

Waiver of one defense does not imply a waiver 
of other defenses available to the surety.^® 

Matters personat to a surety may be set up by 
him in his defense.®® 

Declaration of war. The fact that the principal 


& Tenn.—'Weavep v. Bulim, Ch. 
App., 47 S.W. 171. 

7. HonL—^Mutual Oil Co. v. Hamil- 
ton, 236 P. 545, 73 Mont. 385. 

K.T.—Mattone v. Illinois Surety Co., 
123 N.T.S. 236. 

8. ir.S-—Smith v. XJ. S., Mo., 5 Pet. 
292, 8 L.Ed. 130. 

50 C.J. p 193 note 35. 

9. 3£d.—Ward v. Sdilosser, 75 A. 
116, 111 Md. 528. 

50 C.J. p 193 note 36. 

lOu Ala.—^Rowe v. New Brockton 
Bank, 92 So. 643, 207 Ala. 384. 
N.T.—Heinemann v. Brascli, 103 N. 
Y.S. 730, 53 Misc. 552. 

11. tJ.Sw—^Prudence Co. v. Pidelity 
& Beposit Co. of Maryland, D.C. 
N.Y., 3 P.Supp. 464. 

Del.—W. T. Rawlelgh Co. v. War- 
rington, 199 A. 666, 9 *W,-W.Harr. 
366. 

Ky.—Flritts v. KircMorfer, 124 S.W, 
882, 136 Ey. 643. 

59 CJ. p 193 note 41. 


la. N.H.—New Hampshire Sav. 

Bank v. Downlng, 16 N,H. 187. 

13. 5U.S.—Smith v. U. S., Mo., 5 Pet 
292, 8 L,.Ed. 130. 

50 C.J. p 193 note 43. 

14. Ala.—Averyt Drug Co. v. Bly- 
Robertson-Barlow Drug Co., 69 iSo. 

! 931, 194 Ala. 607. 

50 C.J. p 193 note 44. 

15. N.J.—Grover v. Hoppock, 26 N. 
J.I*aw 191. 

19. Ind.—Biiight etc., Co. v. Castle, 
87 N.E. 976, 172 Ind. 97, 27 L.R.A, 
N.S., 673. 

Pa.—Woodling v. XJ. S. Pidelity & 
Guaranty Co,, Com.Pl., 15 
Northumb.Leg.J. 364. 

50 dJ. p 194 note 46. 

17. Fla.—Bear v. Duval Lumber Co., 
for Dse and Benefit of Standard 
Accident Ins. Co., 160 So. 614, 112 
Fla. 240. 

50 C.J. p 194 note 50. 

18. XJ.S.—Sprigg v. Mt Pleasant 
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Bank, Ohlo, 10 Pet 257. 9 LuEd. 
416. 

50 C.J. p 194 note 62. 

19. Ky.—Harlan IFuel Co. v. Wlg- 
gington, 262 S.W. 967, 203 Ky. 646. 

20. Iowa.—Charles Weitz* Sons v. 
XJ. S. Pidelity, etc., Co., 219 N.W. 
411, 206 lowa 1025. 

21. Md.—^^tna Indemn. Co. v. 

George A Puller Co., 73 A 738, 
74 A 369, 111 Md. 321. 

60 C.J. p 194 note 65. 

22. Tex.—National Bank of Com- 
merce v. Gllvin, Civ.APp., 162 S. 
W. 662. 

23. Ind.—Hayes v. Hayes, 64 Ind. 
243. 

3A XJ.S.—'XJ. S. y, Grotham Phar- 
macal Corporation, D.C.N.Y., 1 P. 
R.D. 744. 

25. Utah.—Paxton v. Spencer, 265 
P. 761, 71 TJtah 313. 

26. Ind.—CampheU v. Gates, 17 Ind. 
126. 
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becomes an alien enemy is not available as a de¬ 
fense to his sureties.27 

§ 255. -Defenses of Principal Available 

to Surety 

A surety ordlnarlly may avail h!mself of any defense 
whlch his Principal may have except those purely per¬ 
sona! to the Principal or those which the prIncipal has 
waived or precluded himself from urging. 

A surety ordinarily may avail himself of any 


defense which his principal may have^s except those 
purely personal to the principales or those which 
the principal has waived or precluded himself from 
urging.30 Failure of a principal to offer a defense 
in an action against him to which the surety was 
not made a party will not prevent the surety, in a 
subsequent action against the principal and himself, 
from setting up any defense his principal could 
have made.3l Generally a surety cannot set up 
the defense that the contract is invalid if the prin¬ 
cipal could not.32 


27. Ala.—^Bean v. Chapman, 62 Ala. 
58. 

Md.—^Paul V. Chrlstle, 4 Harr. & M. 
161. 

28. IT.S.—Provident Trust Co. of 
Philadelphia v. Metropolitan Cas- 
ualty Ins. Co. of N. T., C.C.A-Pa., 
152 P.2d 875, certiorari denied 66 
d.Ct. 810, two cases, 327 U.S. 789, 
90 Li.Bd. 1015—^National Surety 
Corporation v. TJ. S., C.C.A.Tex., 
143 P.2d 831, certiorari denied 65 
S.Ct. 268, 323 U.S. 782, 89 L.Ed. 
625—^Phelps v. Dawson, C.C.A-S.D., 
97 F.2d 339, 116 A.L.R. 1343— 
American Surety Co. of New York 
V. City of Akron, C.C.A-Ohio, 95 
F.2d 966— Corpns Juris cited in 
Tuolumne Gold Dredgringr Corp. v. 
Walter W. Johnson Co., D,C.Cal., 
71 F.Supp. 111, 114—^Modern Bro- 
kerage Corporation v. Massachu- 
setts Bonding & Insurance Co., D. 
C.N.Y., 54 F.Supp. 939, opinion ad- 
hered to 66 F.Supp. 696. 

Fla.—^Bear v. Duval Lumber Co. for 
Use and Benefit of Standard Acci¬ 
dent Ins. Co., 150 So. 614, 112 Fla. 
240. 

Ga.—Greenwood v. Greenwood, 163 
S.R 318, 44 Ga.App. 848. 
lowa.—^Benson v. Alleman, 263 N.W. 
305, 220 lowa 731. 

Ky.—Skag-gs v. Marcum, 67 S.W.2d 
670, 247 Ky. 712. 

La—J. R. Watkins Co. v. Calhoun, 
App., 44 So.2d 726. 

Mich.— Corpus Jnris qnoted In Hurst 
V. Charron, 266 N.W. 419, 421, 267 
Mich. 210. 

N.H.—^Lavigne v. Lavlgrne, 176 A. 
282, 87 N.H. 223. 

N.J.—^Better Plan Building & Loan 
Ass’n V. Holden, 169 A. 289, 114 
N.J.E(i. 637. 

N.C.—Chozen Confections v. John¬ 
son, 11 S.B.2d 472, 218 N.C. 600. 

60 C.J. p 194 note 61—8 CJ. p 717 
note 93. 

Defenses available to surety 

(1) Where court has found that 
contractor had performed its con¬ 
tract, contractores surety guarantee- 
ing the performance of the contract 
was entitled to contractor's defense 
of res Judicata.—Tuolumne Gold 
Dredging, Corp. v. Walter W. John¬ 
son Co., D.C.Cal., 71 F.Supp. 111- 

(2) Where principal was compe- 

I 


tent to enter contract, any defense 
available to principal excused sure¬ 
ty, including want of consideration. 
—Skaggs V. Marcum, 67 S.W.2d 670, 
247 Ky. 712. 

29. U.S.—^National Surety Corpora¬ 
tion V. U. S.. C.C.A.Tex., 143 F.2d 
831. certiorari denied 66 S.Ct. 268, 
323 U.S. 782, 89 L.Ed. 625—Phelps 
V. Dawson, C.C.A.S.D., 97 F.2d 339, 
116 A.L.R. 1343—Osborne v. Bryce, 
C.C.Wis., 23 P. 171. 

Mich.—Corpus Juris quoted in Hurst 
V. Charron, 265 N.W. 419. 421, 267 
Mich. 210. 

N.Y.—^Adamson v. Adamson, 295 N. 
Y.S. 606, 251 App.Div. 187—San- 
court Realty Corporation v. Dow- 
ling, 222 N.Y.S. 288, 220 App.Div. 
660. 

50 C.J. p 194 note 62. 

Bven If aooommodation maJcer was 
a surety for maker, defenses avail¬ 
able to maker that holder of note 
held it as agent and that note was 
bought wlth funds of partnership 
composed of maker and agentes prin¬ 
cipal, and that principal had agreed 
with maker to purchase note wlth 
maker’s share of profits of partner- 
ship, and that funds to buy note 
came from that source, would not 
be available to accommodation mak¬ 
er.—Adamson v. Adamson, 296 N.Y. 
S. 606, 251 App.Div. 187. 

30. U.S.—^U. S., for Use and Benefit 
of Farwell, Ozmun, Kirk & Co. v. 
Shea-Adamson Co., D.C.Mlmi., 21 
P.BUPP. 831. 

Ala.—^Lyon v. Leavltt, 3 Ala. 430. 
lowa.—Independent School Dist. of 
DubuQue in Dubuque County v. 
Sass, 261 N.W. 30, 220 lowa 1. 
Mich.—Corpus Juris q,uoted in Hurst 
V. Charron, 266 N.W. 419, 421. 267 
Mich. 210. 

Mo.—Union State Bank v. American 
Surety Co., 23 S.W.2d 1038. 324 Mo. 
438. 

Va—^Ross V. Woodville, 4 Munf. 
324. 18 Va 324. 

Wyo.—Corpus Juris oited In State 
Bank of Wheatland v. Turpen, 34 
P.2d 1, 4, 47 Wyo. 284, rehearing 
denied 37 P.2d 679, 47 Wyo. 328. 

50 C.J. p 194 note 63. 

Defenses held not available 

(1) Where general contractor by 
fraud secured release under seal 
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from subcontractor and used release 
to obtain payment from board of 
education, surety on general con- 
tractor*s bond was estopped to set 
up the release as a bar to subcon- 
tractor*s action on the bond.—John 
N. Price & Sons v. Maryland Cas- 
ualty Co., D.C.N.J., 60 F.Supp. 319. 

(2) In an action on a surety con¬ 
tract to secure performance of a 
construction contract by the princi¬ 
pal, who was to be financed by funds 
raised by subscrlptlon and pald to 
him, surety could not contend that 
payment by certificate of deposit 
and Liberty bond accepted by prin¬ 
cipal as payment did not satisfy 
terms of bond requiring payment in 
money.—Union State Bank v. Amer¬ 
ican Surety Co., 23 3.W.2d 1038, 324 
Mo. 438. 

(3) Defense that materialman's 
assignment of claim as to certain 
suppiles furnished contractor vio- 
lated rule against splltting cause of 
action could not be asserted by con¬ 
tractores surety, where the contrac¬ 
tor had waived it, notwithstanding 
materialman had previously sued to 
recover for other Items, furnished 
under same running account, where 
items asslgned were individualized, 
in absence of showing that greater 
burden was placed on surety there- 
by.—State Bank of Wheatland v. 
Turpen, 34 P.2d 1, 47 Wyo. 2,84, re¬ 
hearing denied 37 P.2d 679, 47 Wyo. 
328. 

Defense of payment 

In suit on note against principal 
maker and sureties, principal mak- 
er’s failure to move for new trial 
or to appeal after default Judgrment 
for plaintiff was rendered, notwith¬ 
standing plea of general issue with 
notice of payment by all defendants 
was undisposed of, did not operate 
as waiver of defense of payment on 
port of sureties, since, if note was 
pald, no action or inaction on part 
of Principal maker could make sure- 
ties liable.—^Randall v. Gunter, 179 
So. 362, 181 Miss. 332. 

31. Mich.—Corpus Juris quoted in 

Hurst v. Charron, 256 N.W. 419, 

421, 267 Mich. 210. 

W.Va.—State v. Duggan, 136 S.E. 

270, 102 W.Va. 312. 

32. Mich.—Corpus Juris quoted in 
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§ 256. -Defenses o£ Cosurety Available 

to Surety 

A surety may not urge a defense purely persona! to 
a cosurety. 

Defenses which are purely personal to a cosurety 
and not interposed by him may not be availed of 
by a surety.^3 So, where one of the cosureties is 
discharged in equity by the conduct of the creditor, 
a judgment in favor of the cosurety so discharged 
from liability does not operate to discharge a co¬ 
surety who is not in a position to avail himself of 
a like defense personal to himself.^^ 

§ 257. Counterclaim and Set-Off 

The availabilily of particular matters of counter¬ 
claim and set-off are discussed infra §§ 258-260. 

Examine Pocket Parts for later cases. 

§ 258. - Of Surety"s Claim 

Qenerally a surety may set off h!s clalms against 
the plaintifr. 

Subject to the rules relating to recoupment, set- 
off, and counterclaim generally, sureties, when 
sued, may set off their claims against plaintiff.35 
A surety may interpose as a counterclaim a judg¬ 
ment held by him against plaintiff,^® and may coun¬ 
terclaim for damages arising out of the failure of 
plaintiff to perform an agreement which was the 
inducement of the surety to assume the relation- 


ship.37 Where by statute the counterclaim must 
be in favor of all defendants, a surety cannot set 
up a personal debt due him from plaintiff in an ac- 
tion against him and his principal.^® 

§ 259. -Of Cosurety^s Claim 

A claim of a cosurety cannot be set ofT by a surety; 
but the cosurety may Intervene to set off his own claim. 

One surety cannot set off a claim of his cosure¬ 
ty,but the cosurety can intervene for the pur- 
pose of setting off a claim against the creditor."*^ 

§ 260. - Of Principales Claim 

a. In joint action against principal and 

surety 

b. In suit against surety alone 

a. In Joint Aetion against Principal and Surety 

Generally, where the Principal and surety are sued 
Jointly, a claim In favor of the principal can be set off 
against the demand of the creditor or obligee. 

Since a defense available to a principal is gen¬ 
erally available to a surety, whatever defense is 
available to the principal by way of recoupment is 
also available to the surety.'*! Although there is 
some authority to the contrary,*^ generally, when 
the principal and surety are sued jointly, a claim 
in favor of the principal can be set off against the 
demand of the creditor or obligee,*S against a re- 


Hizrst V. Charron, 255 N.W. 419, 
421, 267 Mlch. 210. 

50 C.J. p 195 note 65. 

33. Ind.—Burwell v. Columbla First 
Nat. Bank, 150 N.F. 15, 86 Ind. 
App. 581. 

Ky.—Sulphur Deposit Bank v. Peak, 
62 S.W. 268, 110 Ky. 579, 23 Ky.L. 
10 . 

34. PSL—Maryland Fidelity, etc., 
Co. V. Phillips, 84 A. 432, 235 Pa. 
469. 

35. U.S.—Maryland Pidellty, etc., 
Co. V. Duke, CLCA-Wash., 293 P. 
661. 

50 C.J. p 195 note 69. 

Matben of set-off 

Zn action by bank against Its 
former president and his son to col- 
lect interest on notes eacecuted by 
son on which former president was 
surety, wherein defendants by way 
of set-off alleged that former presi¬ 
dent had left in the bank tbree hun- 
dred dollars of his salary with In- 
tention of applying It as a credit on 
intereat due on the notes, defend¬ 
ants, although entltled to credit for 
the sum left with the bank, were 
not entltled to interest on such sum 
from date it was left until prlnci- 
twl ef the notes was satisfied, since 


amount was to be credited to past- 
due Interest, and not to principal.— 
Pool V. First Nat Bank of Prince- 
ton, 165 S.W.2d 4, 287 Ky. 684. 

36. N.T.—Corneli v. Donovan, 13 N. 
T.St 741. 

37. Ky.—Gaar v. Louisvllle Bank¬ 
ing Oo., 11 Bush 180, 21 Ain.H. 
209—^Murphy v. Hubble, 2 Duv. 
247. 

38. lowa.—Corbett v. Hughes, 39 N. 
W. 500, 76 lowa 281. 

39- Que.—Bowyear v. Pawson, 6 Q. 
RD. 540. 

40. Kan,—^Burton Decker, 88 P. 

783, 54 Kan, 608. 

41. Ala—^Merchants* Bank v. Acme 
Lumber, etc., Co., 49 So. 782, 160 
Ala 435. 

60 C.J. p 195 note 77. 

43. Ala—^MeCreary v. Jones, 11 So. 

600, 96 Ala 592. 

50 C.J. p 195 note 78. 

43. U.S.—American Surety Co. of 
New York v. City of Akron, C.C. 
A.Ohlo. 95 F.2d 966. 

Ill^People V. OSVick, 11 N.B.2d 955, 
367 111. 446—^Helple v. Liehman, 
192 N.F. 858, 358 IU. 222. 

Mo.—Gooding v. Vaught, App., 279 
S.W. 208. 


N.T.—^IroQuols Door Co. ▼, Deaven- 

worth Apartment Co., 137 N.T.S. 

122, 77 Mlsc. 462. 

50 C.J. p 195 note 79. 

Olaim in favor of principal only 

Statute provldlng that counter¬ 
claim may be any new matter con- 
stitutlng cause of action in favor 
of defendant or all of defendants 
if more than one, against plaintiff, 
or all of plaintiffs If more than one, 
does not apply where principal and 
surety are sued jointly, so that. in 
suit on attachment bond for dam¬ 
ages for alleged wrongful Issuance 
of writ of attachment lu mortgage 
foreclosure antion, principal on bond 
could file counterclaim based on de- 
flclency Judgment obtained in fore¬ 
closure action, although counter¬ 
claim was not in favor of surety 
on bond, since principal was pri- 
marlly liable.—^Imes v. Hamilton, 
269 N.W. 767, 222 lowa 777. 

Surety wlthout interest In subject 
matter 

In action on bond against Princi¬ 
pal and surety, principal may pleat, 
set-off or cross • action In subject 
matter of which surety has no in¬ 
terest. 

•U.B.—Atlantic Coaat Line R. Co. v. 
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lator,or against an assignee,^® unless, in the lat- 
ter case, the instrumcnt is negotiable and the as- 
signee a bona fide holder in due course^^ It has 
been held that the consent of the principal is neces- 
sary before the surety can avail himself of a set-off 
of the principars claim^'^ and that this consent is 
shown by their joining in the plea of set-off>* 

If sidt' is hrought on several distinet clahnsy to 
which a set-off is allowed, it shonld be applied rat- 
ably; and a surety for a part of the claims has no 
right to have it applied first to those debts for which 
he is liable.^® 

b. In Suit against Surety Alone 

Generally, unless permltted by statute, a surety sued 
alone may not avail himself of a claim of the Principal 
against the creditor where he has no Interest in the 
claim. 

In accordance with the nile that defenses avail- 
able to the principal are likewise available to the 


surety, it has been held that a surety, when sued 
alone, may set off any claim which the principal 
may set off against the demand of the creditor;®® 
and this privilege is secured to the surety by force 
of some statutes.®! It is, however, generally held 
that, in the absence of a statute permitting it, a 
surety cannot, when sued alone, avail himself of 
a claim of the principal against the creditor where 
he has no interest in the claim®^ except on the in- 
solvency of the principal®^ or the creditor,®^ or 
unless the principal consents thereto,®® and it has 
been assigned to the surety,®® It has been held 
that the assignment must have been made before 
the suit is brought®'^ The principal may inter- 
vene and set off a debt in an action against the 
surety alone,®® and a surety sued alone may set 
off a credit due the principal where the principal 
has been made a party by cross complaint and both 
he and the creditor have consented to the adjudica- 
tion of the credit®® Sureties cannot set off a de- 


iC. S. Fidelity & Guaranty Go,, D. 
C.Ga., 62 F.Supp. 177. 

Oa.—Johnson Lumber Co. v. AJsi&rs 
Lumber Co., 172 S.E. 667, 48 Ga. 
App. 329. 

44. Ind.—^Myera v. State, 45 Ind. 
160. 

45. Ind.—Hofttnan v. ZoUln^rer, 89 
Ind. 461. 

Vt—^Brundrldge v. Whitecomb, 1 D. 
Chipm. 180. 

46. Ohio.—^Arxnstronff v. Warner, 31 
N.E. 877, 49 Ohio St 876. 17 L.ItA. 
466. 

47. 111.—Luther v. Mathls, 211 IU. 
App. 596. 

48. 111.—^Heiple V. Lehman, 272 111. 

App. 518, afflrmed 192 858, 

358 Ill.App. 222—^Luther v. Mathis, 
211 IlLApp. 696. 

49. Me.—Fra.nklln Bank v. Cooper, 
36 Me. 221. 

50. Ky.—^Harlan Fuel Co. v. WigT- 
grington, 262 S.W. 967, 203 Ky. 546. 

50 C.J. p 196 note 88. 

51. Vt—^PlagTff V, Locke, 52 A- 424, 
74 Vt 320. 

50 C.J. p 196 note 89. 

58. UJS.—^Meeker v. Halsey, C.C.A. 
N.T.. 87 F.2d 299—National Sure¬ 
ty Co. V. Georg-e B. Breece Lumber 
Co., CC.A.N.M., 60 F.2d 847—Cop- 
PUB Jnxls dted In Clark Car Co. 
V. Clark. aCA-Pa., 48 F.2d 169, 170 
—Corpus Jnxls olted In Atlantic 
Coast Line R. Co. v. U. S. Fidelity 
& Guaranty Co., D.C.Ga,, 52 F. 
Supp. 177, 188—U. S., for Use of 
Johnson v. Morley Const Co., D. 
C.N.Y., 12 F.Supp, 1017—U. S. for 
Use and Benefit of Johnson v. 
Morley Const Co., U.ON.T., 11 P. 
Supp. 841. 

Ala.—Whaley v. Henderson, 148 So. 
848, 227 Ala. 158. 

72 C.J.S.—45 


N.T.—City of New York v. (Fidelity. 
& Deposlt Co. of Maryland, 3 N.Y. 
S.2d 714, 263 App.Div. 676—Adam- 
son V. Adamson, 295 N.Y.S. 506, 
251 App.Div. 187—Sterne v. Tal- 
bott 36 N.Y.S. 412, 89 Hun 868. 

50 C.J. p 196 note 91. 

Test of rule prohibiting surety 
from setting up counterclaim as- 
serting independent cause of action 
in favor of principal against credi¬ 
tor is whether principal is barred 
from bringing action on particular 
cause of action sought to be set 
forth in surety^s counterclaim.—U. 
S. for Use and Benefit of Johnson v. 
Morley Const Co., D.CJT.Y., 11 P. 
Supp. 841. 

mdependent claim 

In action on surety bond gruaran- 
teeing payment- by contractore to 
City of weekly sums for privilege 
of sorting and redainoing waste ma- 
terlals at certain of the dty^s land 
dumps, surety could not assert claim 
that City diverted the materials be- 
longing to the contractors, deprived 
contractors of certain of the dumps, 
and improperly separated garbage 
from refuse deposited at certain 
dumps, since the claim of the con¬ 
tractors was not a mere failure of 
consideration, but was an independ¬ 
ent claim, for an amount far in ex- 
cess of the claim against the sure¬ 
ty.—City of New York v. Fidelity 
& Deposit Co., of Maryland, 3 N.Y.S. 
2d 714, 263 App.Div. 676. 

Statute permitttng egultable de¬ 
fenses 

In suit by subcontractors against 
Principal contractor, which failed to 
answer, and surety, statute permit¬ 
ting eaultable defenses to be Inter- 
posed in law action was inappllcable 
and did not entitle surety to file 
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counterclaim for damagea resulting 
from delay in furnishing of mate¬ 
rials, since surety had no legal right 
to Interpose counterclaim.—U. S. for 
Use and Benefit of Johnson v. Mor¬ 
ley Const. Co., D.C.N.Y., 11 F.Supp. 
841. 

53. U.S.— Corpus Juris olted In 
Clark Car Co. v. Clark, C.C.A.Pa., 
48 F.2d 169, 170— Corpus Juris olt¬ 
ed in Atlantic Coast Line R. Oo. v. 
U. S. Fidelity & Guaranty Co., D. 
C.Ga., 62 F.Supp. 177, 188—Bank 
of America Nat. Trust & Savings 
ABs’n V. Maryland Casualty Co., D. 
C.Cal., 37 F.Supp. 677. 

50 C.J. p 196 note 92. 

Guxety oa lasolvent corporationes 
bond to pay sums found due certain 
person on accounting was entitled to 
set oft amount found due to Corpora¬ 
tion from such person.—Clark Car 
Co. V. Clark, C.C.A.Pa., 48 F.2d 169. 
64. U.S.—Meeker v. BaJsey, C.C.A. 
N.Y., 87 F.2d 299. 

N.Y.—Dalziel v. Oregon-Washington 
R. & Nav. Co., 219 N.Y.S. 727, 219 
App.Dlv. 394. 

50 C.J. p 196 note 93. 

55. U.S.—Meeker v. Halsey, C.aA 
N.Y., 87 F.2d 299. 

Ala.—Whaley v. Henderson, 148 So. 

848, 227 Ala. 158. 

50 C.J. p 196 note 94. 

56- Colo.—Thalhelmer v. Crow, 22 
P. 779, 13 Colo. 397. 

60 C.J. p 196 note 95. 

67- m.—^Bwen v. Wllbor, 70 N.Bl 
576, 208 IU. 492. 

58. U.S.—Atlantic Coast Line R. 
Co. V. U. S. Fidelity & Guaranty 
Co., D.C.Ga., 62 F.Supp. 177. 

Minn.—^Becker v. Northway, 46 N.W. 
210, 44 Minn. 61, 20 Am.S.R. 543. 

59. U.S.—National Surety Co. v. 
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mand which their principal would not l>e entitled 
to set off.®® The daim of the principal must be 
due®^ and be a liquidated demand.®2 A statute pro- 
viding for equitable set-off has been held to allow 
the surety to set off a debt of a principal who is a 
nonresident without property in the jurisdiction 
where the suit is brought;®® but the right to plead 
equitable set-off may be waived.®^ A statute per- 
mitting the determination of a controversy between 
parties before the court where possible without 
prejudice to the rights of others will not permit 
a surety to counterdaim where the principales rights 
would be prejudiced.®® 

Interesf. Interest should be allowed on an 
amoimt due from the creditor to the principal when 
such amount is applied by way of set-off.®® 

§ 261. Conclusiveness of Adjudication against 
Principal in Aetion against Surety 

As a general rule, In ali cases where the liabillty of 
a surety fs dependent on the outcome of Iltlgatfon !n 
which his Principal is or may be involved, a Judgment 


against the principal Is blnding and conclusive on the 
surety, In the absence of fraud or coliuslon or want of 
jurisdiction by the court; where the liabillty assumed 
by the surety Is not contingent on the outcome of litl- 
gation in which his principal is or may be Involved, a 
judgment against the principal Is not oonclusive against 
the surety. 

For what purpose and to what extent a judgment 
against a principal may be introduced in evidence 
against the surety is a matter about which there 
is much contrariety of opinion in the decisions of 
the courts,®"^ and it has been said to be difficult to 
find in the books a question on which the cases 
are in more hopeless conflict,®® since whether or 
not a judgment against the principal is conclusive 
as to the surety must be determined from the na¬ 
ture of the surety*s obligation and the language 
and terms of the contract of suretyship.®® 

As a general rule, in all cases where the liabilily 
of a surety is dependent on the outcome of litiga- 
tion in which his principal is or may be involved, 
a judgment against the principal is binding and-con¬ 
clusive on the surety,70 and the surety may not 


George K Breece liUmber Co., O. 

C. A.N.M., 60 !P.2d 847. 

sa Wash.—Corpus JwAm qaotcd in 
S^ampendonk v. American Bonding 
Co. of Baltimore, 107 P.2d 588, 691. 
6 Wash-Sd S12. 

50 CJ. p 196 note 98. 

61. Mich.—^Marquette Opera House 
Bldg. Co. v. WUson, 67 N.W. 128, 
109 Mlch. 223. 

62. Va.—^Elnzie v. Rleley. 42 S.E. 
872, 100 Va. 709. 

63. U.S.—Atlantic Coast Line R. 
Co. V. U. S. Fldelity & Guaranty 
Co., D.C.Ga., 62 F.Supp. 177. 

64. XI.S^Atlantlc Coast Line R. : 
Co. V. tJ. S. fldelity & Guaranty J 
Co., supra. 

65. U.S.—U. S., for Use and Benefit 
of Johnson v. Morley Const. Co., 

D. aN.Y., 11 RSupp. 841. 

66. La.—^Bronaugli v. Neal, 1 Rob. 
23. 

67. ni.—Grommes v. St. Paul Trust 
Co., 35 N.R 820, 147 DI. 634, 37 
Am.S.R. 248. 

N.T.—In re Gellls’ Bstate, 252 N.T. 

S. 725. 141 Misc. 432. 

27.D.—Corpus Juris dted lu State 
ex rei. Coan v. Plaza Bquity Ele¬ 
vator Co.. 261 N.W. 46, 60, 66 N.D. 
658. 

Conclusiveness as against principed 
of adjudication against surety see 
infra § 327. 

Effect of judgment In favor of prin¬ 
cipal see supra 5 116. 

68i Vt—Ballatine v, Fenn, 78 A. 
713, 34 Vt. 117, 40 L.RJL.N.B., 698. 

68b OkL—Corpus Joxis dted lu 


Reed V. U. S. Pidelity & Guaranty 
Co., 62 P.2d 822, 824, 176 OM. 226. 
50 C.J. p 197 note 6. 

Liabillty of surety as dependent on 
contract see supra S 91. 

ITecesslty for dear expresslon 
A stipulation that surety*s liabll- 
ity extends to principales obligation 
established in lltigation to which 
surety is not a party must be clear- 
ly expressed where it is not implied 
from the nature of the undertaklng. 
—Sears, Roebuck & Co. v, 9 Avenue- 
31 Street Corporation, 9 N.B.2d 20, 
274 N.T. 888, remittitur amended 10 
N.E.2d 589, 274 N.T. 636. 

70- U.S.—^Hartford Accident & In- 
demnity Co. v. GainesvUIe Nat. 
Bank in Gainesville, Texas, C.C.A. 
Tex., 124 P.2d 97—State-Planters» 
Bank & Trust Co. v. First Nat. 
Bank, C.C.AVa,, 76 P.2d 627, cer¬ 
tiorari denied 55 S.Ct 923, 296 U.S. 
764, 79 L.Bd. 1706—Manufactur- 
ers* Flnance Corporation v. Vye- 
Neill Co., I>.C.Mass,, 46 P.2d 146, 
afllrmed, C.C.A., 62 P.2d 625, cer¬ 
tiorari denied Rane v. Manufac- 
turers' Pinance Corporation, 63 S. 
Ct 667, 289 U.S. 738, 12 L.Ed. 
1486. 

Cal.—^Prescott v. Parquhar, 66 P.2d 
283, 12 CalApp.2d 286. 

Ky.—Brewer v. Kirk, 77 S.W.2d 34, 
266 Ky. 822. 

Mass.—Giatas v. Demoulas, 170 N.E. 
921, 271 Mass. 51. 

Mlss.—Otts Plnance Co. v. Myers, 
162 So. 834, 169 Mlsa 407. 

Mo.—Kopltsky v. Schwenker, App.. 
86 S.W.2d 180, followed in 86 S. 
W.2d 186—Splckard v. Continental 
Casualty Co., 64 S.W.2d 784, 228 
MoApp. 233. 


N.T.—^Tonkers Builders Supply Co. 
V. Petro Ludano & Son, 199 N.E. 
45, 269 N.T. 171, 102 A.L.R. 769— 
Frled v. Continental Casualty Co., 
279 N.T.S. 916, 156 Misc. 487. 

N.C.—Spelght Box & Panel Co. v. 

Ipock, 8 S.B.2d 243, 217 N.C. 376. 
Okl.—Tlngley v. Smith, 72 P.2d 729, 
181 Okl. 84. 

Or.—W. T, Rawlelgh Co. v. Eirueger, 
36 P.2d 987, 148 Or. 403. 

Pa—T hommen v. Aldine Trust Co., 
163 A 750, 302 Pa, 409—Common- 
wealth V. Pidelity & Deposit Co., 
73 A 327, 224 Pa. 96—Greiner v. 
Brubaker, 30 A2d 621. 151 Pa. 
Super. 516, certiorari denied Royer 
V. Greiner, 64 S.CL 42, 320 U.S. 
742, 88 L.Ed. 440, rehearing denied 
64 S.Ct 194, 320 U.S. 813, 88 L.Ed. 
491 and 64 S.Ct 434, 320 U.S. 816, 
88 L.Ed. 493—Commonwealth v. 
McMenamin, 184 A 679, 122 Pa. 
Super. 91—Commonwealth v. 
Eclipse Literary and Soclal Club, 
178 A 341, 117 Pa.Super. 839. 

S.C.—Whisenhunt v. Sandel, 181 S. 

B. 61. 177 S.C, 207, 100 AL.R 876. 
Vt—^Probate Court District of La- 
moile V. American Pidelity Co., 35 
A2d 496, 113 Vt 418. 

W^ash.—Goodwln v. American Sure¬ 
ty Co. of New York, 68 P.2d 619, 
190 Wash. 467—^Blakiston v. Os- 
good Panel & Veneer Co., 23 P.2d 
397, 173 Wash. 436. 

60 C.J. p 197 note 7. 

As ezoeptlou to rule bluding only 
parties 

The rule that a surety on par- 
ticular types of bonds may be con- 
cluded by the judgment rendered 
against the principal is sometlmes 
said to constitute an exception to 
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interpose defenses which. should or might have 
been set up in the action in which the judgment was 
recovered,'^^ or require proof of the facts on which 
the judgment rests,^^ or attack the validity of the 
judgment,'^^ except for fraud or collusion'^^ or want 
of jurisdiction.75 The rule is applicable even 
though the surety had no notice of the suit or op- 
portunity to defend,'^® but it has also been held that 
in the absence of actual or implied knowledge or 
notice of the suit on the part of the surety the 
judgment is not conclusive as to his liability,'^^ 
and it is only prima facie evidence that the surety 
is liable.78 The surety is not concluded as to mat- 
ters not in issue in the action in which the judgment 
was rendered,*^^ such as defensive matters personal 


to the surety so a judgment against the principal 
is not conclusive that the contract of suretyship 
binds the surety,^! and the surety may show that 
his liability does not extend to the obligation which 
is sought to be enforced.®^ 

Where the liability assumed by the surety is not 
contingent on the outcome of litigation, in which 
his Principal is or may be involved, a judgment 
against the principal is not conclusive against the 
surety,*^ and he may offer as a defense any mat- 
ter which could have been interposed in the action 
in which the judgment was recovered,^^ and may 
show that the judgment was based on insufficient 
facts^s or on incorrect rules of law.*® Such a 
judgment against the principal is in some jurisdic- 


tbe general nile that only parties i 
to an action are bound by the Judg- 
ment rendered therein, although It 
is also sometimes sald that it does 
not in fact constitute an exception 
to the general rule but is based on * 
a falr and reasonable interpretation 
of the contract.—^Easton v. Boston 
Inv. Co., 196 P. 796, 61 Cal.App. 246 
—34 C.J. p 1060 notes 9-11. 

Jndcruent retaadnff costs 
lowa—Springer v. Metropolitan 
Casualty Ins. Co., 249 N-W. 226, 
216 lowa 1333. 

71. U.S.—^Hartford Accident & In- 
demnity Co. v. Gainesville Nat. 
Bank in Gainesville, Texas, C.C.A. 
Tex., 124 P.2d 97. 

Pia—Bear v. Duval Lumber Co., for 
Use and Beneiflt of Standard Acci¬ 
dent Ins. Co., 150 So. 614, 112 Pia 
240. 

Ky.—^Brewer v. !BIirk, 77 S.W.2d 34, 
266 Ey. 822. 

Mass.—^Martinlello v. Bobitaille, 199 
N.E. 534, 293 Mass. 200. 

’50 C.J. p 197 note 8. 

Trover bond 

After judgment against defendant 
in a trover suit, the surety on the 
trover bond for eventual condemna- 
tlon of money may not raise any 
questlon which the Principal could 
have raised before Judgment.—WaJ- 
drop V. WolfC, 40 S.B. 830, 114 Ga 
610—Paulk V. Heam, 174 S.E. 176, 

49 GaApp. 76—King v. Irwln, 171 

S.E. 302, 47 GaApp. 699—-Taliaferro 
V. Parkas, 166 S.B. 426, 46 Ga 

App. 9. 

72. 111.—Garrity v. Blger, 111 N.B. 
736, 272 ni. 127, afflrmed 38 S.Ct 
298, 246 U.S. 97, 65 L.Ed. 596. 

73. Okl.—^Pennington Grocery Co. 
V. Ortwein, 88 P.2d 331, 184 Okl. 
501. 

Tex.—^Lawyers Lloyds of Texas v. 
Webb, Civ.App., 164 e.W.2d 867. 

50 C.J. p 197 note 9. 

74- U.S.—^Manufacturers' Pinance 
Corporation v. Vye-NeUl Co., D.C. 
Mass., 46 P.2d 146, afflrmed, C.C. 


A, 62 P.2d 625, certiorari denied 
Kane v. Manufaeturers» Pinance 
Corporation, 63 S.Ct. 667, 289 U.S. 
738, 72 L.Ed. 1486. 

Ky.—Brewer v. Kirk, 77 S.W.2d 34, 
256 Ky. 822. 

Mass.—Giatas v. Demoulas, 170 N.E. 
921, 271 Mass. 51. 

Mo.—^Kopltsky v. Schwenker, App., 
86 S.W.2d 180, followed in 85 fi.W. 
2d 185. 

N.T.—^In re Gellis* Bstate, 262 N.T. 

S. 725, 141 Misc. 432. 

N.C.—Speight Box & Panel Co. v. 

Ipock, 8 S.B.2d 243, 217 N.a 376. 
Vt.—^Probate Court, Bistrict of La- 
moile V. American Pidelity Co., 35 
A2d 496, 113 Vt. 418. 

Wash.—Goodwin v. American Surety 
Co. of New York, 68 P.2d 619, 190 
Wash. 457. 

60 C.J. p 197 note 10. 

75. Okl.—Pennington Grocery Co. v. 
Ortwein, 88 P.2d 331, 184 Okl. 601 
—Tingley v. Smith, 72 P.2d 729, 
181 Okl. 84. 

50 C.J. p 198 note 11. 

76. Ky.—^Brewer v. E3rk, 77 S.W.2d 
34, 256 Ky. 822. 

Wash.—Goodwin v. American Surety 
Co. of New York, 68 P.2d 619, 190 
Wash. 467. 

77. Ohlo.—Standard Accident Ins. 
Co. V. Hattie, 197 N.B. 817, 60 Ohlo 
App. 206—^Laird v. Columbia Cas¬ 
ualty Co., 6 Ohio Supp. 188. 

78. U.S.—Lake County, for Use and 
Benefit of Baxley, v. Massachu- 
setts Bonding & Insurance Co., C. 
C.APla., 76 P.2d 6. 

79. 111.—Sacks v. American Bond¬ 
ing Co. of Baltimore, 92 N.B.2d 
610, 340 IlLApp. 564. 

Lia.—Ocean Coffee Co. v. Bmployers 
liiability Assur. Corporation, App., 
178 So. 782, afflrmed 179 So. 18, 
189 L.a 11. 

Me.—^Macomber v. Moor, 148 A 682, 
128 Me. 481. 

N.D.—Clark v. Bllingson, 161 N.W. 
199, 36 N.D. 546. 

sa Ind.—State ex rei. Stone v. U. 
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S. Pidelity & Quaranty Co., 78 N. 
E.2d 881, 119 Ind.App. 63. 

Mass.—Giatas v. Demoulas, 170 N.E. 
921, 271 Mass. 51. 

81. Ala.—^Merrill v. Travis, 26 Bo. 
2d 258, 248 Ala 42. 

82. N.Y.—Gillmore v. Equltable 
Surety Co., 239 N.Y.S. 630, 228 
App.Dlv. 188. 

83. U.S.—Kramer v. Morgan, C.C.A 
N.Y., 85 P.2d 96—^Lake County, for 
Use of Baxley, v. Massachusetts 
Bonding & Insurance Co., C.C.A 
Pia, 84 P.2d 116. 

Cal.—^Kane v. Mendenhall, 56 P.2d 
498, 6 Cal.2d 749. 

N.Y.—Sears, Hoebuck & Co. v. 9 
Avenue-31 Street Corporation, 9 
N.E.2d 20, 274 N.Y. 388, remitti¬ 
tur amended 10 N.B.2d 589, 274 
N.Y. 686—Gillmore v. Equltable 
Surety Co., 239 N.Y.S. 680, 228 
App.Dlv. 188—Stutson v. New Am- 
sterdam Casualty Co., 10 N.y.S.2d 
749, 170 Misc. 419. 

WaslL—Omlcron Co. v. U. S. Pidel- 
fty & Guaranty Co., 162 P.2d 716, 
21 Wash.2d 703. 

50 aj. p 198 note 15. 

84b Ga—Calvltt v. Savannah, 101 
B.BL 129, 24 GaApp. 481. 

50 C.J. p 198 note 16. 

£itlgatioii of primacy liability' of 
priaolpal 

In absence of unequlvocal lan- 
guage to contrary, surety can lltl- 
grate prlmary liability of principal 
even though such liability has been 
conclusively establlshed against 
Principal In lltigatlon to which sure¬ 
ty was not party.—Sears, Hoebuck & 
Co. V. 9 Avenue-31 Street Corpora¬ 
tion, 9 N.B.2d 20, 274 N.Y. 388, re¬ 
mittitur amended 10 N.E.2d 589, 274 
N.Y. 636. 

85. Wash.—State v. Pidelity, etc., 
Co., 263 P. 446, 142 WaSh. 400. 

86. N.Y.—Sears, Hoebuck & Co. v. 
9 Avenue-31 Street Corporation, 9 
N.B.2d 20, 274 N.Y. 888, remittitur 
amended 10 N.E.2d 589, 274 N.T. 
636. 
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tions held to be prima facie evidence against fhe 
surety87 unless obtained by fraud or collusion,88 
but a judgment on matters not connected with the 
suretyship relation is not admissible.^^ In other 
jurisdictions the judgment is not, in such a case, 
admissible as evidence to charge the surety,^® espe- 
cially if the surety had no notice of the action 
against the Principal,®^ tinless the surety has so 
contracted,®^ ^^d a recovery by One person on a 
bond is not evidence in an action by another per¬ 
son on the same bond.93 The judgment may be 
admissible for other purposes®^ and is evidence of 
the fact of its rendition.95 

Sureties having notice and opportunify to defend 
an action against their principal are, as a general 
rule, bound and concluded by the judgment rendered 
against the principal^® except where it has been 
obtained by fraud or collusion and if not con- 
clusive the judgment is at least prima facie evi¬ 
dence against the surety.®® If the surety partici- 
pates in the action against his principal, he is con¬ 


cluded -as to the issues therein decided against the 
principal,®® or issues which could have been raised,i 
even though suit against him was dismissed before 
trial,® but not as to matters not involved in, or ma- 
terial to, the first action.® A surety acting as wit- 
ness for the principal has been held concluded by 
a judgment against the principal deciding matters 
on which the surety seeks to rely.** 

A judgment by default against the principal has 
been held to be prima facie evidence of the sure- 
ty^s liability,® 'but not conclusive against him,*® but 
it has also been held to be conclusive"^ in the ab- 
sence of fraud or collusion.® 

Where principal and surety are sued together, a 
default judgment against the principal has been 
held not to be admissible as evidence against the 
surety,® but it has also been held to be admissible 
as evidence against him,l® and to constitute prima 
facie proof of the default by the principal and of 
the measure of damages.^l If admitted, it con- 
stitutes no more than prima facie proof. 


87. TT.S.—^Miassacliusetts Bondin^r & 
Insurance Co. v. Robert B. Deni- 
ke, Inc.» C.aA.N.J., 92 F.2d 667— 
LiSLke County, for TJse of Baxley, 
V. Massachusetts Bondin? & In¬ 
surance Co., C.C.A.Fl€L, 84 IF.2d 
116— U. S. V. American Surety Co. 
of New Tork, C.C.A.N.Y., 56 P.2d 
734—^Hersog- v. Des I/auriers Steel 
Mould Co., D.C.Pa., 46 F.Supp. 211. 

NJD. —CorpTKS Jnzis dted In. State ex 
reL Coan v. Plaza Equlty Elevator 
Co., 261 N.W. 46, 50, 66 N.D. 668. 

Okl.—Cozpus Juris dted In Wrifflit 
V. Fidelity & Deposlt Co. of Mary- 
land, 54 P.2d 1084, 1088, 176 OkL 
274. 

60 ex P 198 note 13. 

88: B.D.—Farmers’ EI. Co. v, D. S. 
Fidelity, etc., Co., 172 N.W. 619, 
41 S.D. 614. 

50 CX. p 198 note 14. 

89. Md.—Roberts v. Woven Wire 
Hattress Co., 46 Md. 374. 

60 C.X p 199 note 25. 

9a Minn.—Gilloley v. Sampson, 281 
N.W. 3, 203 Minn. 233. 

50 C.X p 198 note 18. 

91- N.T.—^Farley v. Patterson, 152 
N.Y.S. 69, 166 App.Dlv, 358. 

50 C.X p 198 note 19. 

98. N.Y.—Thomson v. MacGregor, 
31 N.Y. 592. 9 Abb.N.Cas. 138. 

93. N.Y.—^People v, McHenry, 19 
Wend. 482. 

94. Ala.—^E^remen's Ins. <06. v. Ifc- 
Hillan, 29 Ala. 147. 

95. Hinn.—Qilloley v. Sampson, 281 
N.W. 3, 208 Minn. 233. 

56 OJ. p 199 note 29. 

98. U.S,—^Lake Coimty, for Use and 
Benefit of Baxley, v. Massachu- 


setts Bondingr & Insurance Co., C. 
C.A.PIa.. 75 P.2d 6. 

Kan.—Corpus Juris cited in Olm- 
stead V. Fidelity & Deposit Co. of 
Maryland, 28 P.2d 722, 724, 188 
Kan. 825. 

Ohio.—^Lalrd v. Columbia Cas. Co., 6 
Ohlo Supp. 188. 

50 ax p 199 note 30. 

97. U.S.—^Lake County, for Use and 
Benefit of Baxley v. Massachu¬ 
setts Bondingr & Insurance Co., C. 
C.AJFla., 75 F.2d 6. 

Ohio.—^Laird v. Columbia CasuaJty 
<Co., 6 Ohio Supp. 188. 

98. Okl.—Wriffht v. Fidelity & De¬ 
posit Co. of Maryland, 54 P.2d 
1084, 176 Okl. 274. 

50 C.J. p 199 note 31. 

99. U.S.—Corpus Juris quoted in 

Massachusetts Bondingr & Insur¬ 
ance Co, V. Robert B. Denike, Inc., 
C.CA-N.X, 92 F.2d 657, 658—Cor¬ 
pus Juris quoted in Herzogr v. Des- 
Laurlers Steel Mould Co., D.C.Pa.. 
46 F.Supp. 211, 213. 
lowa.—Goltry v. Relph, 276 N.W. 
614, 224 lowa 692. 

N.X—^Brown v. Lefkowitz, 146 A. 

737, 7 N.XMisc. 424. 

N.Y.—Sears, Roebuck & Co. v. 9 
Avenue-31 Street Corporation, 9 
N.B.2d 20, 274 N.Y. 388, remittitur 
amended 10 N.E.2d 589, 274 N.Y. 
636. 

OkL—Tolliver v. First Nat. Bank, 64 
P.2d 1215, 179 Okl. 191. 

Wash.—Paaco v. Pacific Coast Cas- 
uaJty Co., 172 P. 666, 101 Wash. 
496. 

XTatuxe of participatioii 
The surety on a grovemment con¬ 
tractores bond participatos in an ac¬ 
tion agrainst the contractor so as to 
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be bound by the Judgrment, where 
its mechanical engrineer attends the 
trial by its orders and arrang^es for 
the attendance of witnesses desired 
by the contractor.—^Massachusetts 
Bonding & Insurance Co. v. Robert 
B. Denike, Inc., C.C.A.N.J., 92 F.2d 
657. 

1. Okl.—^Tolliver v. ISTlrst Nat 

Bank, 64 P.2d 1216, 179 Okl. 191. 

2. Mo.—Stoops V. Wittler, 1 Mo. 
App. 420. 

3. Wash.—^Pasco v. Pacific Coast 

Casualty Co.. 172 P. 666, 101 

Wash. 496. 

4. lowa.—^Beh v. Bay, 103 N.W, 119, 
127 lowa 246, 109 Am.S.R. 386. 

5. N.C.—Charleston & W. C. Ry. Oo.' 
V. Robert G. Lassiter & Co., 179 S. 
BL 879, 208 N.C. 209. 

6. 111.—^Lesczauskis v. Downs, 121 
N.B. 690, 286 111. 281. 

50 C.X p 199 note 40. 

7. Mass.—^Martlniello v. Robitallle, 
199 N.B. 534, 293 Mass. 200. 

Mlch.—Sauer v. Detroit Fidelity, 
etc., Co., 213 N.W. 98, 237 Mich. 
697, 61 A.L.R. 1485. 

8. Mass.—^Majtiniello v. Robitallle, 
199 N.B. 534, 293 Mass. 200. 

9. U.S.—U. S., for Use of Vigilanti 
V. Pfeilfer-Neumeyer Const Cor¬ 
poration, D.C.N.Y., 25 F.Supp. 408. 

10. Mo.—^Home Ins. Co. of New 

York V. Savage, 108 S.W.2d 900, 
231 Mo.App. 569. 

11. Mo.—Home Ins. Co. of New 

York V. Savage, supra, 

12. U.B,—U. S. V. Rundle, Wash., 
107 F. 227, 46 0.aA. 261, 62 L.R.A. 
505. 

Mo.—Corpus Juris oited Ia Home 
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Confessed judgment, Where a judgment against 
a Principal, if contested, would be binding on the 
surety, a confessed judgment may be so regarded^® 
unless there is fraud or collusion in the confes- 
sion of judgment,but it has also been held that 
such a judgment is not binding on the surety.^^ 

§ 262. Jurisdiction and Venue 

The venue of an action by a creditor against a surety 
Is frequently a matter of speclal statutory regulatlon. 

The venue of an action by a creditor against a 
surety is frequently a matter of special statutory 
regulation.16 In some jurisdictions, by statute, suit 
may be brought against a surety company in the 
county of plaintifFs residence.!*^ Other statutes al- 
low suit against surety companies at the place 
where they become sureties, or where the principal 
can be sued.^* A statute requiring suit to be 
brought in the county where one or more codefend- 
ants are found has been held inapplicable to suit 
against a foreign surety companywhich may be 
brought in the county wherein plaintiff resides.^O 
A statute providing for suit on a bond in any ju¬ 
risdiction has been interpreted as denoting the 
place, county, or territorial limits within which 
any court authorized to entertain a suit on the 


bond sits.2i 

Where the liability of the principal has not been 
established, a court which has no jurisdiction of 
the action against the principal has no jurisdiction 
of an action against the surety .22 

§ 263. Time to Sue, Limitations, and Laches 

a. In general 

b. Contractual provisions 
c Laches 

a. In General 

An action against a surety must be brought wlthin 
the time, If any, fixed by statute. 

An action against a surety must be brought with¬ 
in the time, if any, fixed by statute,^^ and suit can- 
not be brought thereafter, although the obligee was 
ignorant of the suretyship.24 The period of limi¬ 
tations begins to run from the time at which the 
surety becomes liable on his obligation.25 The 
time will be extended only in accordance with the 
provisions of the statute ,2 6 and an oral promise by 
the surety to pay the debt will not extend the time 
or revive the action where the statute does not so 
provide.27 Under statutes the running of the period 


Ins. Co. of Ne-w York v. Sava^re. 
103 S.W.2d 900, 902, 231 Mo.App. 
569. 

13. Ga-—^Pord v. Elskrldffe, 186 S.H. 
204, 53 Ga.App. 466. 

N.C.—Spelght Box & Panel Co. v. 

Ipock, 8 S.B.2d 243. 217 N.a 376. 
Tex.—^Llndsey v. Williams, Civ.App., 
228 S.W.2d 243. 

50 C.J. p 199 note 37. 

14. Tex.—Lilndsey v. Williams, su¬ 
pra. 

15. R.I.—Andrews v. Indemnity Ins. 
Co. of North America^ 181 A. 403, 
55 R.I. 341. 

50 C.J. P 199 note 39. 

16. N.T.—^Lon^: v. Ferris, 94 N.T.S. 
2d 493, 196 Mlsc. 567. 

50 C.J. p 199 note 43. 

Venue of actlons agralnst sureties 
srenerally see the C.J.S. tltle Venue 
§ 14, also 67 C.J. p 37 note 94- 
p 38 note 5. 

Place of Incorporation of bondlnfir 
oompany 

(1) Statute relatlngr to place 
where ddellty or bondlng* companies 
may be sued was held appllcable to 
Corporation Incorporated under laws 
of United States or of any state hav- 
ingr power to sruarantee fldellty of 
persons holdlngr posltlons of publlc 
or privato trust.—^Burns v. Duncan, 
133 S.W.2d 1000, 23 TennALpp. 374. 

(2) Provlslon in state statute that 
nonresldent and domestlc fldellty 
and bondlngr companies may be sued ^ 


"In the county in which the prind- 
pal office of company Is located" pri- 
marily contemplated suit against 
bondlng company Incorporated under 
laws of state, since principal office 
of nonresldent Corporation ordlnarlly 
is not In any county of state.—Bums 
V. Buncan, supra. 

17. Mlch.—^Taylor v. Davam, 157 N". 
W. 572, 191 Mlch. 243. 

60 C.J. p 199 note 49. 

18. Va—GBCopklns v. Common- 

wealth, 105 S.E. 673, 129 Va 137. 

50 C.J. P 199 note 50. 

19. Mich.—People v. Maxyland Fl- 
delity, etc., Co.. 127 N.W. 766, 163 
Mlch, 94. 

20. Mlch.—People v. Maryland Fl¬ 
dellty, etc., Co., supra 

21. Tex.—Sulllvan v. WestholC, Civ. 
App., 38 S.W,2d 604. 

22. S.C.—Thompson v. Queen City 
Coach Co., 168 S.E. 693, 169 S.C. 
231. 

23. Ky.—Harned v, Hamed, 110 S. 
W.2d 674, 270 Ky. 736. 

50 C.J. p 200 note 55. 

Surety of oonstiuctloiL contractor 
The claim of an owner of a build- 
Ing against the surety of the con- 
structlon contractor is not barred by 
the Umitatlon of time prescribed for 
sults against the surety by mateiial- 
men and laborers.—Costanza v. Can- 
nata, 36 So.2d 627, 214 La 29. 
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Surety oii bond la judldal proceed- 
Ing 

Ky.—Dugan v. Champion Coal, etc., 
Co., 49 S.W. 958, 105 Ky. 321, 20 
Ky.Ii. 1641. 

37 OJ. p 764 note 94. 

Statute relatlng to claim against es- 
tate 

The statute relatlng to dillgence 
In presentation of claim against es^ 
tate when principal maker of a note 
dies does not contemplate that ac¬ 
tion must be taken as against sure¬ 
ties within one-year period fixed by 
flUng of a claim against an estate. 
—^Harris v. Buder, 62 IT.E.2d 131, 326 
IlLApp. 471. 

24. Ky.—Weller v. Ralston, 89 S.W. 
698, 28 Ky.Li. 572. 

50 C.J. p 200 note 56. 

25. N.H.—^Newell v. Clark, 61 A. 
555, 73 N.H. 289. 

50 C.J. p 200 note 58. ' 

26. Ky.—Jones* Bx*r v, Tones, 122 
S.W.2d 779, 276 Ky. 763. 

27- Ky.—Sparkman's Guardian v. 

Huff, 98 S,W.2d 484, 266 Ky. 183. 
^‘Obstruet or binder” 

Alleged statement of surety that 
he would pay note, or as much there- 
of as might not be pald by the prin¬ 
cipal, dld not come within the inter- 
pretatlon of the words "obstruet or 
hlnder" as used In statute providing 
that If surety shall abscond, conceal 
himself, or by removal from the 
state, or otherwise obstruet or hln- 
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of limitations may cease for a specified period on the 
death of the surety,^® but the death of the Prin¬ 
cipal will not so operate-29 The statute in effect 
at the time of the breach govems, and not that in 
force at the time of the execution of the contractio 
Failure to sue within the statutory period for one 
breach of a bond will not bar an action for a sub- 
sequent breach.ii While the surety may be dis- 
dbarged by lapse of the period of limitation spe- 
cially applicable to sureties, a mortgage given by 
him as security for the debt will not be barred un- 
til the debt itself is barred.i2 

The Principal cannot waive the benefit of the 
statute for his surety.®® 

Premaiure cciion. An action brought against 
the surety before breach of the contract covered 
by the bond is premature in the absence of an an- 
ticipatory breach binding the surety.®^ 

b. Contractual Fiovisioiis 

Ordinarlly the time wlthin which an action against 
a surety may or must be brought may be flxed by con¬ 
tractual provisions. 


Although sudh provisions have been held void as 
an attempt to nullify the general law of limitations 
applicable to written contracts,®® ordinarily it is 
held that the time within which an action against 
a surety may or must be brought may be fixed by 
contractual provisions;®® and no action can be 
brought after the expiration of the time so fixed®^ 
unless the delay has been occasioned by the surety.®® 
Provisions limiting the time for bringing an action 
on the obligation must 'be reasonable;®® and where 
the object of the bond would be defeated by a con- 
struction of such a provision according to its striet 
terms it will not be so construed.^® The time at 
which the period begins to run depends on the terms 
of the limitations provision.^1 A provision for suit 
to be brought within a certain time after comple- 
tion of a contract has been held not to apply to an 
action for damages for nonperformance.^® 

Waiver. Such a limitation may be waived by the 
surety,^® and the waiver may be either express or 
implied.'^^ The owner of a building in course of 
erection may waive the default of the contractor 
in failing to complete it within the time pre- 


der his hein? sued, the time of such 
obstruction shall not be construed as 
part of the time of limitation in 
statutes deallnff with limitations in 
actlons against sureties.—Jones* 
Eac-r V. Jones, 122 S.W.2d 779, 275 
Ky. 763. 

28. Tex-—Liow v, Felton, 19 S.W. 
693, 84 Tex. 378. 

29. Tex.—^Acers v. Acers, 56 S.W. 
196, 22 Tex.Civ.App. 584. 

dOu Ohio.—King v. Nichols. 2 Ohio 
Dec., Reprlnt, 564, 4 WestLi. 

Month. 26. 

50 G.J. p 200 note 57. 

81. M a sa .—McKIm v. Willlama, 134 
Mass. 136. 

50 C.J. p 200 note 59. 

82. Ky.—Craddock v. Lee, 61 S.W. 
22, 22 Ky.Ii. 165L 

88. Mass.—^Dawes v. Shed, 15 Mass. 
St 8 (Am.n. 80. 

80 . Pa.—^McCorjnick v. Fidellty & 
CSaaualty Co. of New Tork, 161 A.' 
532, 807 Pa. 484. 

Bejeetion of tendear of aatlolpatozy 
h ra tt o lL 

Iiesaors uneanlvocally reiectlng 
alleged tender of anticipatory breach 
of lessee’s contract to erect new 
buUding on leased premises within 
certain time could not sue surety on 
bond for performance of contract 
during such time, and could not re¬ 
vive tender, without consent of les- 
Boe and ita surety, by commencing 
suit on bond for performance of con¬ 
tract.—MoCotmick v. Fidellty & Cas- i 
ualty Co. of New York, supra, I 


35- Tex.—^Uquitable Surety Co. v. 

Stemmons, Clv.App., 239 S.W. 1037. 
36. U.S.—American Surety Co. of 
New York v. Wheeling Structural 
Steel Co., I>.C.W.Va, 26 F.Supp. 
395, reversed on other grounds, C 
C.A., American Surety Co. v. 
Wheeling Structure Steel Co., 114 
F.2d 237. 

Ind.—Meyer v. Building & Healty 
Service Co., 196 N.B. 250, 209 Ind. 
126, 100 A.L.R. 1442. 

Tenn.—J. R. Hale & Sons v. R. C. 
Stone Englneeiing Co., 14 Tenn. 
App. 461. 

50 C.J. p 200 note 69. 

37- Cal.—Western Pipe & Steel Co. 
of Californla v. Tuolumne Gold 
Bredging Corporation, 146 P.2d 61, 
63 CalJV.pp.2d 21. 

JncL —^Meyer v. Building & Realty 
Service Co., 196 N,B. 260, 209 Ind. 
l 125, 100 A.L.IL 1442. 

Tenn.—J. R. Hale & Sons v. R. C. 
Stone Fngineering Co., 14 Tenn. 
App. 461. 

50 CJ. P 200 note 70. 

38- Wash.—Harding Hotel Co. v, U. 
S. Fidelity, etc., Co., 233 P. 276, 
133 Wash. 272. 

50 C.J. P 201 note 71. 

Surety held not responsible for de¬ 
lay 

[ Tenn.—J. R. Hale & Sons v. R. C 
Stone Bnglneering Co., 14 Tenn. 
App. 46L 

39. CaL—Gintjee v. E^eling, 170 P. 
641, 85 CalJLpp. 563. 

50 C.J. p 201 note 72. 

40. Minn.—Fltger Brewing Co. v. 
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American Bonding Co., 149 N.W. 
639, 127 Minn. 330. 

50 C.J. p 201 note 73. 

41 . CaL—Western Pipe & Steel Co. 
of Californla v. Tuoltuune Gold 
Bredging Corporation, 146 P.2d 61, 
63 Cal.App.2d 21. 

50 C.J. p 201 note 74. 

Surety on building contractores bond 
Minn.—Church of Immaculate Con- 
ceptlon V. Curtis, 163 N.W. 269, 
130 Minn. 111. 

Tenn.—J. R. Hale & Sons v. R. C. 
Stone Bnglneerlng Co., 14 Tenn. 
App. 461. 

9 C.J. p 858 note 6. 

42. N.Y.—Comey v. United Surety 
Co., 111 N.E. 832, 217 N.Y. 268, 
Ann.Cas.l917E 424, rehearing de- 
nled 112 N.E. 1065, 218 N.Y. 626— 
Pezenik v. Massachusetts Bonding 
& Insurance Co.. 250 N.Y.S. 456, 
140 Mlsc. 297. 

43. U.S.—American Surety Co, of 
New York v. Wheeling Structural 
Steel Co., D.C.W.Va., 26 F.Supp. 

395, reversed on other gn^ounds, C. 
C.A., American Surety Co. v. 
Wheeling Structure Steel Co., 114 
F.2d 237. 

Tenn.—Oorpns guris dted In J. R. 
Hale & Sons v. R. C. Stone Engi- 
neering Co., 14 Tenn.App. 461, 471. 
60 C.J. p 201 noto 76. 

44. U.S.—American Surety Co. of 
New York v. Wheeling Structural 
Steel Co., D.C.W.Va., 26 F.Supp. 

396, reversed on other grounds, C. 
C.A.. American Surety Co. v. 
Wheeling Structure Steel Co., 114 
F.2d 237. 
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scribed,^5 or he may waive the apparent breach 
caused by the mere filing of a materialman*s lien, 
and wait imtil the rendition of a judgment there- 
on, and the time provided in which to bring suit 
will begin to run from such latter breach.46 

c. Laches 

Independently of statutory or contractual Ilmlta- 
tlons, the action of the creditor against the surety may 
be barred by laches. 

Independently of statutory or contractual limita- 
tions, the action of the creditor against a surety 
may be barred by laches.^^ Mere delay will not 
amount to laches,^® and if the action is commenced 
before the statute of limitations has run, or the time 
fixed by contract has expired, mere delay is not 
a defense to the action.^^ Plaintiff is not barred 
by laches where the delay was the resuit of his pro- 
ceeding against the principal and a cosurety, by 
reason of which defendanfs liability was materially 
reduced,50 ©r by failure to take futile steps to 
prevent losses.®! The rule that laches of its agents 
cannot be imputed to a govemment applies to ac- 
tions by a govemment against a surety.®^ 

§ 264. Parties 

a. In general 


b. Defendants 

c. New parties; intervention 
a. Ih General 

Ordinarily oniy the obligee or beneficiaries of the 
bond can enforce the liability of auretles thereon. 

Ordinarily only the obligee or beneficiaries of 
the bond can enforce the liability of sureties there- 
on.53 Persons not expressly named as obligees in 
a bond may reeover thereon where they are in- 
cluded within a class to which the right has been 
given by statute®^ or by an express provision in 
the instrmnent.®^ Where the instrument is a prom- 
issory note which has not been delivered to the 
payee named therein, it has been held that the 
surety^s liability cannot be enforced by one not 
the payee who advanced money thereon,^® even in 
the name of the payee with his consent,®*^ unless 
the sureties consented to such advancement;®® but 
there is other authority which holds that the per- 
son advancing the money may have a right of ac¬ 
tion against the surety.®® 

Under the general rule of contracts allowing a 
third party beneficiary to maintain an action on a 
contract made between others for his benefit, a 
person not a party to the obligation, but for whose 
benefit it was made, may enforce it,®® and may 


45- Wash.—^Beebe v, Redward, 77 P. 

1062, 36 Wash. 616. 

46. Wash.—^Martin v. Emplre State 
Surety Co., 101 P. 876, 63 Wash. 
290. 

50 C.J. P 201 note 78. 

47- Tex.—^Darrah v. Hon Bondlngr, 
etc., Co., Clv.App., 200 S.W. 1101. 
60 C.J. p 201 note 81. 

Fxompt actloxL 

A person seekln? to hold a surety 
should act promptly.—^Brock v. Fl- 
delity & Deposit Co. of Maryland, 75 
P.2d 606, 10 Cal.2d 612. 

48. Ind.—Patterson v. State Bank, 
102 N.B. 880. 65 Ind.App. 331. 

50 C.J. p 201 note 82. 

49. Mo.—Clinton County v. Smith, 
141 S.W. 1091, 238 Mo. 118, 37 If. 
R.A.,N.S.. 272. 

Okl.—^Van Antwerp v. Schultz, 217 
P.2d 1034. 

50. Va.-—Turk v. Ritchle, 62 S.R 
339, 104 Va. 687. 

51. ni.—Cicero v. Grlsko. 144 Bl. 
App. 564, afflrmed 88 N.E. 478, 240 
111 . 220 . 

52. XJ.S.—Gaussen v. TJ. S., Lsu, 97 
U.S. 684, 24 L,.Ed. 1009. 

m. —People V. Whittemore, 97 N-R 
683, 253 111. 378. 

Laches as defense to action hy gor- 
emment ^renerally see Bqulty 9 
114. 


53- Utah.—Corporation of Presldent 
of Church of Jesus Christ of Lat- 
ter-Day Saints v. BCartford Acci¬ 
dent & Xndemnity Co., 96 P.2d 736, 
98 Utah 297. 

Wash.—^Rust V. United States Pidel- 
Ity & Guaranty Co., 151 P. 248, 87 
Wash. 93. 

60 CJ. p 201 note 87. 

54. Mlss.—Continental Casualty Co. 
V. Crook. 128 So. 574, 167 Miss. 618, 
72 A.L.R. 186, 

60 C.J. p 202 note 88. 

55. Bly.—Owens v. Georgla Life Ins. 
Co., 177 S.W. 294, 165 Ky. 607. 
lianguagro of the defeasanoe clause 

in a bond, standing* alone, will not 
give rise tb a direct action on such 
bond in favor of parties not else- 
where in the instrument accorded 
such right.—Standard Accident Ins. 
Co. V. Knox, 184 S.W.2d 612, 144 Tex. 
296—Standard Accident Ins. Co. v. 
Blyth, 107 S.W.2d 880, ISO Tex. 201. 

56- lowa.—^Howe v. Selby, 6 N.W, 
39, 53 lowa 670. 

57- Me.—^Manufacturers* Bank v. 
Cole, 39 Me. 188. 

N.C.—^I>ewey v. Cochran, 49 N.C. 184. 
Ohio.—Clinton Bank v. Ayres, 16 
Ohio 282. 

58. Me.—Starrett v. Barber, 20 Me. 
457. 

59. Ala,—^Planters', etc., Bank v. 
Blalr, 4 Ala. 613. 
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N.T.—Utica Bank ▼. Ganson, 10 
Wend. 314. 

Tt. —Montpelier Bank v, Joyner, 33 
Vt. 481. 

60. U.S.—American Surety Co. of 
Wew Tork v. Scott, C.C.A.C 0 I 0 ., 63 
F.2d 961. 

Ala.—^Ingrram v. Evans, 148 So. 593, 
227 Ala. 14. 

Cal.—Crane Co. v. Borwick Trench- 
ing Corporation, 32 P.2d 387, 138 
CalApp. 319. 

H.J.—Newton A. K. Bugbee & Co. ▼. 
Consolidated Xndemnity & Insuiv 
ance Co., 168 A. 388, 111 N'.J.Law 
323—J. Jacob Shannon & Co. v. 
Continental Casualty Co., 148 A. 
738, 106 N-.J.Law 200. 

N.T.—^American Surety Co. of KTew 
Tork V. Wells Water I>lst., 1 N*. 
Y.S.2d 614, 253 App.Div. 19, 254 
App.Div. 717, afflrmed American 
Surety Co. of New York v. Wells 
Water Dist., Town of Wells, 19 
N.B.2d 926, 280 N.Y. 628, motion 
denied 20 N.R2d 1023, 280 N.Y. 
673—First Nat. Bank v. Bankers' 
Trust Co., 271 N.Y.S. 191, 161 

Misc. 233—Merrill v. Bquitable 
Surety Co. of New York, 227 N.Y. 
Sw 266, 131 Misc. 541. 

Okl.—^tna Caaualty & Surety Co. 
V. Tucker, 50 P.2d 339, 174 OkL 
343. 

Pa.—^Pennsylvania Supply Co. v. Na¬ 
tional Casualty Co., ComJPl., 6S 
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join with the obligee in an action on the bond,®^ 
especially where the contract so provides but 
one who is not a beneficiary cannot enforce it.®® 
Where an agent in whose name a contract is made 
is regarded as trustee of an express trust, he may 
maintain an action against a surety in his own 
name under provisions allowing actions by trustees 
of express tnists to be so maintained.®^ '\^ere the 
surety contract is under Seal the obligee therein 
may maintain an action against the surety although 
the beneficial interest is in another.®® Under a 
statute requiring actions to be brought in the name 
of the real party in interest, an action against a 
Principal and sureties cannot be regarded as an 
action on behalf of the sureties.®® 

Indemnitor. One who has entered an agree- 
ment to indemnify the surety cannot enforce the 
surety’s liability on his bond.®*^ 

Assignees. The right to enforce the obligation 
of the surety may be assigned,®® although the con¬ 
tract does not contain the words “successors and 
assigns;”®® but the daim against a surety cannot 


be transferred separately from that against the Prin¬ 
cipal, since whoever has the latter is entitled to the 
fonner.70 A materialman, to whom the contrac¬ 
tor assigned his building or improvement contract 
has been held to be in no better position to recover 
from the surety on the contractores bond than the 
contractor would have been for his own default.*^! 

Estoppel. A surety who receives a premium is 
estopped to deny the capacity of the obligee to sue 
on the bond.^® 

1). Defendants 

The surety may be Jolned wIth the Principal In 
an action by the creditor, and, where the liability is 
jolnt and several, the creditor may sue anyone sepa¬ 
rately If the court has Jurisdiction of the entlre case. 

Since the surety is jointly or jointly and several- 
ly liable with the prindpal to the creditor, the sure¬ 
ty may in any case be joined with the principal in 
an action by the creditor,*^® and, where the liability 
is joint and several, the creditor may sue anyone 
separately*^^ if the court has jurisdiction of the 


Dauph.Oo. 124, afflrmed 31 A.2d 
463, 152 Pa.Super. 463—^Pennsyl- 
vanla Supply Co. v. ITational Cas- 
ualty Co., Com.Pl., 61 lOauphuCo. 
381. 

60 C.J. p 202 note 91. 

Real parties in interest 

VTliere, by an order of final settle- 
xnent of an estate, certain persons aa 
heirs and legatees were determined 
to be owners of a mill and equip- 
xnent which executors, by a valld 
contract in writinsr* bad agreed to 
lease and sell, such persons were the 
real parties in interest and proper 
parties to bring action to enforce 
liability on a bond given to execu- 
tors to secure performance of con¬ 
tract.—Becfc V. Megli, 114 P,2d 306. 
163 Kan. 721, 135 A.L.R. 1124. 

61. Minxi.—Harriet State Bank v. 
Samels; 204 N.W. 938, 164 Mizm. 
266. 

6SL Pa—^Philadelphia v. Harry CL 
Nichols Co., 63 A. 886, 214 Pa 266. 
50 C.J. p 202 note 93. 

68. Cal.—Crane Co. v, Borwlck 
Trenching Corporation, 32 P.2d 
337. 138 Cal.App. 319. 

50 CLJ. p 202 note 94. 

64. Cal.—^Barl Pruit Co. v. Hannen, 
266 P. 592. 90 CaLApp. 640. 

60 C.J. p 202 note 96. 

65. 111.—Galesburg Sanitary DisL, 
for Use of Anderaon v. American 
Surety Co. of New York, 32 N.B,2d 
407, 308 I1IA.PP. 457. 

66. Mo.—Citizens* Bank v. Burrus, 
77 S.W. 748, 178 Mo. 716. 

67« Aik,—Darby v. U. a Pidelity, 


etc-. Co., 250 S.W. 624, 168 Ark. 
641, 

sa U.S.—Corpus JUzis clted tn 
Feutz y. Masaachusetts Bonding & 
Ins. Co., D.C.HO., 85 F.Supp. 418, 
423. 

60 C. J. p 202 note 1. 

AsslffxLee held wlthout right 

Even If surety bond which ran to 
vendees and their legal representa- 
tives and secnred performance of 
vendor^s agreement to obtain ezten- 
sion of lease passed to vendees' as- 
signee with assigziment of lease, as- 
slgnee could not recover on bond, 
where landlord refused to give ex- 
tenslon because asslgnee had not 
paid rent for two months and be- 
cause the asslgnee, which had as¬ 
signed for benedt of credltors, was 
not desirable tenant.—Shlya v. 
Srickson, 282 N.Y.S. 812, 166 Mlsa 
738. 

Zaterest of assignees 

Where a bond was furnlshed for 
the benefit of one party and his as¬ 
signees, assignees to the extent of 
their assigned interest stood in the 
shoes of the party as to rights under 
the bond,—Feutz v. Massachusetts 
Bondlng & Ins. Co., I>.C.Mo., 85 F. 
Supp. 418. 

Bond for payment of rent 
The asslgnee of a lease and a bond 
given to secure the payment of the 
rent could maintain an action on the 
lease and bond against the sureties. 
—Gardner v. Staugebye, 186 N.W. 
369, 48 NJ>. 513. 

69. Pa—dtlzens' Trust, etc., Co. v. 
Howell, 19 PaSuper. 265. 
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70. L»a—Andrus v. Chretlen, 8 Zau 
48. 

71. lowa—Sibley Lumber Co. ▼. 
Madsen, 200 N.W. 425, 198 lowa 
880. 

72. U.S.—^Bauitable Surety Co. v. 
Muddy Bottom Swamp Land Dist. 
No. 1, Miss., 266 F. 773, 168 C.C. 
A. 119. 

73. Ala—Scott v. U. S. Fidelity & 
Guaranty Co., 41 So.2d 298, 252 
Ala 373. 

I>el.—W. T. Hawleigh Co. ▼, War- 
rington, 199 A. 666, 9 W.W.Harr. 
866 . 

Ga—Durham v. Greenwold, 8 S.E.2d 
585, 188 Ga 165—^Zachry v. City 
Council of Augrusta, 62 S.E^2d 839. 
78 GaApp. 746—W'. T. Hawleigh 
Co. V. Overstreet, 32 S.E.2d 574, 71 
GaApp. 873—^HCartsfleld Co. v. 
Whltfleld, 30 S.EL2d 648, 71 Ga 
App. 267—Arkansas Fuel Oll Co. v. 
Toung, 16 S.B.2d 909, 66 GaApp. 
33—^Hlcks V. Bank of WrlghtsvUle, 
194 S.E. 892, 67 GaAPP. 233. 

Ky .—^Dorman v. Carnes, 96 S.W.2d 
869, 265 Ky. 361. 

La—^Brock v. First State Bank & 
Trust Co., 176 So. 669, 187 La 766. 
N.Y,—^Rochester Sav. Bank v. 
Stoeltzen & Tapper, 26 N.Y.S.2d 
718, 176 Misc. 140. 

N.C.—Watson v. Klng, 166 S.BL 93, 
200 N.C. 8. 

S.C.—^McKenzle v. Standard Accident 
Ins. Co., 1 S.E.2d 502, 189 S.C. 475. 
50 CJ. p 202 note 7. 

74. U.S.—Home Indemnity Co. of 
New York v. CBrlen, C.C.A.Mich., 
104 F.2d 413—Downer v. U. a FI- 
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entire caseJ^ Accordingly, tmder statutory pro- 
visions allowing joinder of parties severally liable 
on the same obligation, a principal and surety so 
liable may be sued together*^® or separatelyj^ Un¬ 
der express statutory provisions in some jurisdic- 
tions, a surety may be sued alone in certain enu- 
merated instances or situations,'^^ and in ali other 
instances or situations not enumerated the principal 
must be joined with the suretyFailure to join 
the principal in an action against the surety is 
proper-where judgment has been obtained against 
the Principal,*® particularly when expressly so pro- 
vided by statute.*^ A principal and surety may be 
joined as defendants in the same action only where 
their obligations are joint,** and they may not be 
joined in the same action where the suret/s liabil- 
ity arose on a collateral undertaking.** Stipula- 
tions that the principal must be made a party are 
suflficiently complied with where, by leave of court 
and without objection, the trustee of the insolvent 
principal is made a party defendant*^ 


Ali the sureties may be joined in one action,*^ 
and sureties on a bond may be joined with the sure¬ 
ties on a subsequent bond executed as additional 
security for the performance of the same con- 
tract.** Sureties who are not liable for the same 
demand may not be joined.**^ Where by statute 
one surety may be released or discharged without 
releasing or discharging the other sureties, a sure¬ 
ty so released need not be made a party defendant 
to an action against the remaining sureties.** 

In equity the principal and all of the sureties 
should be made parties defendant** unless insol¬ 
vent*® or beyond the jurisdiction.*! If the bili is 
filed for the purpose of reaching property of the 
principal only, the surety is not a necessary,** al- 
though he is a proper,** party; nor is a surety 
a necessary party where the object of the suit is 
an accounting by the principal.*^ A cosurety must 
be made a party where a bili is brought to enforce 
a judgment lien on the land of a surety.** 


delity & Guaranty Co. of Mary- 
land, C.C.A.Pa., 46 P.2d 733. 

Ga.—^Zachry v. City Council of Au- 
STUsta, 52 -S.S3.2d 339, 78 Ga.App. 
746—Hartsfield Co. v. Whitfleld. 30 
S.B.2d 648, 71 Ga.App. 257—Hicks 
V. Bank of Wrig-htsville, 194 S.E. 
892, 67 Ga.App. 233. 

Ky.—^Dorman v. Carnes, 96 S.W.2d 
869, 265 Ky. 361. 

S.C.—^McKenzie v. Standard Accident 
Ins. Co., 1 S.B.2d 602, 189 S.C. 475. 
Wash.—Kampendonk v. American 
Bondingr Co. of Baltimore, 107 P. 
2d 588, 6 Wash.2d 312. 

50 C.J. p 203 note 9. 

75. S.C.—Knigrht v, Fidelity & Cas- 
ualty Co. of New York, 192 S.I3. 
658, 184 S.C. 362—Thompson v. 
Queen City Coach Co., 168 S.B. 
693, 169 S.C. 231. 

76. Mont.—Wibaux v. Grinnell 
Live-Stock Co., 22 P. 492, 9 Mont. 
154. 

50 C.J. p 203 note 12. 

77. Okl.—Prentice v, RofC First Nat. 
Bank, 224 P. 963. 101 OkL 232. 

60 C.J. p 203 note 13. 

78- Ariz.—^U. S. Fidelity & Guaran¬ 
ty Co. V. Alfalfa Seed & Lumber 
Co.. 297 P. 862, 38 Ariz. 48. 

Tex.—Johnson v. First Mortg. Loan 
Co. of San Angelo, Civ.App., 135 
S.W.2d 806. 

Slngle groTULd for nonjolnder 

Under statute permittlng suit 
against surety without Joining prin¬ 
cipal, only one ground specified by 
statute for nonjoinder of principal 
need be proved.—^Duree v. Ins, 

Co., Tex.Civ,App., 66 S.W.2d 764. 

79. Ariz.—^U. S. Fidelity & Guaran¬ 


ty Co. V. Alfalfa Seed & Lumber 
Co., 297 P. 862, 38 Ariz. 48. 

50 C.J. p 203 note 10. 

Benefit of surety 

The statute provlding that no 
surety shall be sued unless his Prin¬ 
cipal is joined or unless a judgment 
has previously been rendered against 
Principal, except in certain cases, is 
for benefit of surety.—Johnson v. 
First Mortg. Loan Co. of San Angelo, 
Tex.CivA.pp., 135 S.W.2d 806. 
Uandatory provlsion 
Language of statutory provlsion 
that, except in certain cases, no 
surety shall be sued unless his Prin¬ 
cipal is joined or unless a judgment 
has been previously rendered against 
Principal, is mandatory, and the enu- 
meration of the four situations when 
Principal need not be joined, by nec¬ 
essary impllcation, excludes other 
ca^es not excepted.—Johnson v. 
First Mortg. Loan Co. of San Angelo, 
supra. 

Insane principal 

Fact that a principal was not sui 
juris and that principales estate was 
in guardianship did not constitute 
an exceptlon to statute, and the stat¬ 
utory exceptlons cannot be enlarged 
to include estates of insane princi- 
pals.—Johnson v. First Mortg. Loan 
Co. of San Angelo, supra. 

80. N.T,—^Pezenik v. Massachusetts 
Bonding & Insurance Co., 250 N. 
Y.S. 456, 140 Misc. 297. 

81. Tex.—^Latimer v. Texas & N. O. 
R. Co., Civ.App., 56 S.W,2d 933, 
error refused. 

82. I>el.—^W. T. Rawleigh Co. v. 
Warrington, 199 A. 666, 8 W.W. 
Harr. 366. 


83. Del.—Corpus Jtirls dted In 
W. T. Rawleigh Co. v. Warring¬ 
ton, 199 A- 666, 669, 9 W.W.Harr. 
366. 

50 C.J. p 203 note 15. 

84. Wis.—^Eau Claire School Dist. 
V. Blystone, 170 N.W. 721, 168 Wis, 
471. 

85. Hl.—Vermont Marble Co. v. 
Bayne,190 N.B. 291. 366 111. 127. 

86. Ala.—^Matthews v. Mauldin, 38 
So. 849, 142 Ala. 434, 4 Ann.Cas. 
344. 

9 C-J. P 91 note 39. 

87. N.T.—Southmayd v. Jackson, 37 
N.T.S. 201, 15 Misc. 476. 

88. Ohio.—Walsh v. Miller, 38 N.B. 
381, 51 Ohio St. 462. 

89- Ala.—National Surety Co. v. 

Coleman, 104 So. 821, 213 Ala. 377. 

50 C.J. p 203 note 16. 

90. Ala.—National Surety Co. v. 

Coleman, supra. 

50 C.J. p 203 note 17. 

91. Ala.—^National Surety Co, ▼. 

Coleman, supra. 

92. N.J.—Cooper v. Cooper, 5 N.J. 
Eq. 498—^Adams v. Thompson, 6 I*. 
J.Ch. 109. 

93. Ala.—^Tedder v. Steele, 70 Ala. 
347. 

N.J.—^Rutherford v. Alyea, 32 A. 70, 
53 N.J.Ea. 580, reversed on other 
grounds 34 A. 1078, 64 N.J.Eq. 41L 

94h N.J.—^Rutherford v. Alyea, su¬ 
pra—Dorsheimer v. Rorback, 23 N. 
SJEki. 46. 

50 C.J. p 203 note 28, 

95. W.Va.—^Pindley v. Smith, 26 a 
a 370, 42 W.Va. 299. 
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Contracfs for benefit of third person. An action 
may be brought by one for whose benefit the con- 
tract was made against the principal and surety 
without joining as defendant the obligee on the 
bond.®® 

Sureties for limited amounts, Where several 
sureties are independently liable for limited 
amounts, in an action against some of them the oth- 
ers are proper,®^ but not necessary,®® parties. 

Death of principal or stirety. A creditor can en- 
force his claim against the property of a deceased 
surety without making the other sureties parties,®® 
and in like manner he may sue a surviving surety 
without making the personal representative of a 
deceased surety a party.^ A statute which provides 
that, except in certain enumerated cases, no surety 
shall be sued unless the principal is joined with him 
requires the principal to be joined in a suit against 
the estate of a deceased surety.^ 

In a suit in equity, if a principal or surety be 
dead, his personal representative should be joined 
with the surviving party.® 

e. Kew Parties; latervention 

General rules with respect to the brlnglng In of new 
parties and intervention are applicable in an action 
against a surety to enforce his liability. 

General rules with respect to the bringing in of 
new parties are applicable in an action against a 
surety to enforce his liability^ Subject to the rules 
as to intervention generally, and under statutes pro- 
viding for the intervention of a person not a par¬ 
ty who has an interest in the subject of the ac¬ 
tion, in a proper case the principal may intervene 
in an action by the creditor against the surety,® 
but in the absence of such an interest in the subject 
of the action as will support the right he will not 


be permitted to intervene.® Where consent of the 
adverse party is necessary, a principal cannot inter¬ 
vene where no consent is given.^ The surety may 
intervene to set up a defense if the principal is 
insolvent and does not defend, and the rights of 
the surety are endangerecL® 

In an action on an agreement to hecome surety^ 
defendant is not entitled to have his contemplated 
principal made a party defendant.® 

§ 265. Process and Appearance 

The rules relatlng to the necessity and sufficiency 
of Service of process in civii actions generally apply 
to actions by a creditor against a surety. 

In accordance with the rules relating to the ne¬ 
cessity and sufficiency of service of process in civii 
actions generally, in an action by a creditor or ob¬ 
ligee against a surety it is essentia! that the surety 
be served with process^® unless there is a statute 
to the contrary which enters into, and forms a part 
of, the contract.li Service on the principal is not 
requisite in order to obtain a valid judg^ent against 
the surety^® unless the principal and surety are 
joined in one action and a joint judgment is ren- 
dered against them.^® Many statutes provide as to 
the manner of service of process on surety com- 
panies, and service made in accordance with the 
statute is sufficient.!^ 

§ 266. Declaration, Petition, or Complaint 

In an action again$t a surety, every materlal fact 
which constitutes the piaintiff^s cause of action must be 
alleged. 

In accordance with the general rules of pleading 
in civii actions, in an action against a surety every 
material fact which constitutes plaintifFs cause of 
action must be alleged.!® The obligation of the 


9G- Ind,—American Surety Co. v. 
Lauber» 53 793, 22 Ind.App. 

326—Toungf v. Toung, 52 N.B. 776, 
21 Znd.App. 509. 

97. Tex.—White v. Alexander, 131 
S.W. 437, 62 Tex.Clv.App. 612. 

50 C.J. p 204 note 27. 

98. Tex.—^Bolton v, Gifford, 100 S. 
W. 210, 46 Tex.Civ.App. 140. 

50 C.Jr. p 204 note 28. 

99- Miss.—^Horne v. Tartt, 24 So. 
- 971, 76 Miss. 304. 

1« Ga.—^Thomasson v. Farmers* & 
Merchants* Nat. Bank of Rock- 
mart, 153 S.E. 419, 170 Ga. 555— 
J. B. Watkins Co. v. Brewer, 86 
S.E.2d 443, 73 GaJLpp. 331. 

2. Tex.—Johnson v. First Mortgr. 
Loan Co. of Scui Anselo, Civ.App., 
135 S.W.2d 806. 


3- W.Va.—Clark v. Nickell, 79 S.E. 
1020, 73 W.Va. 69, Ann.Cas.l917A 
1286. 

50 C.J. p 203 note 19. 

4- Mo.—Gary Realty Co. v. Swin- 
ney, 17 S.W.2d 606. 

60 C.J. p 204 note 36. 

5. Colo.—^Empson v. .^Etna Casual- 
ty, etc., Co.. 206 P. 878, 71 Colo. 
282. 

60 O.J. p 204 note 88. 

6- N.T.—Charles F. Garrigues Co. 
V. Casualty Co., 161 N.T-S. 1126, 
176 App.Dlv. 896, affirmed 115 N. 
E. 1036, 220 N.T. 688—World Fllm 
Corp. V. American Surety Co., 176 
N.T.S. 2. 

7. Ala.—^Ex parte Proskauer, 69 
Ala. 194. 

8- Ga.—^Price v. Carlton, 48 S.E. 721, 
121 Ga. 12. 
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I 9. Ind.—Webster v. Smith, 30 N.B. 
I 139, 4 Ind.App. 44. 

10. La.—^Diamond r. Petit, 3 La. 
Ann. 37. 

11- IU.—^Illinois Surety Co. v. Mun- 
ro, 124 N.E. 528, 289 IU. 670. 

60 C.J. p 204 note 46. 

12. Ga.—Wesley v. Lewls, 127 S.E. 
660, 33 Ga.App. 783. 

60 C.J. p 204 note 47. 

13. Ky.—Howse v. Reeves, etc., Co., 
76 S.W. 613, 26 Ky.L. 949. 

14. N.C.—Pardue v. Absher, 94 S. 
E. 414, 174 N.C. 676. 

50 C.J. p 204 note 49. 

15. TJ.S.—^U. S., to Use of Cornlsh v. 
New Amsterdam Casualty Co., D. 
C.Pa., 56 F.Supp. 183. 

OkL—^Barton v. Harmon, 221 P.2d 
656. 

Pa.—Aldwyn Corporation v. Fidelity 
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Principal should be clearly set forthi® and a breacH 
thereof alleged,!'^ but it is tmnecessary for plaintiff 
to set forth in haec verba the contract with the Prin¬ 
cipal where he alleges the substance of the agree- 
mentis or to set forth the specific matters consti- 
tuting the breach, where he makes a general alle- 
gation thereof.i® xhe declaration or petition should 
set forth the contract of suretyship,^® and it should 
sufficiently show that defendant is charged as a 
surety;2l but where the principal and surety are 
bound jointly the suretyship need not be notice<L22 
An averment of a breach by the surety is unneces- 
sary.28 It is not necessary to allege any eifort to 
collect from the principal^^ or to allege the insol- 
vency of the principales where such matters are 
not essential to the liability of the surety. Where, 
by statute, remedies against the principal must first 
be exhausted before proceeding against the surety, 


an averment that the principal had no property is 
sufiScient to show compliance with such require- 
ments.es .1^ f 

I 

Matters which the surety may interpose as a de¬ 
fense need not be negatived.e7 Waiver of matters 
of discharge must be pleaded where the action is 
against a surety who had been discharged by an 
extension of time to the maker of the note.es In 
a suit on a common-law bond, rather than one given 
pursuant to statute, compliance with the statute 
need not be alleged.es 

In determining whether a complaint States a 
cause of action the whole pleading must be consid- 
ered.30 

ExecuHon of the contract by the sureties must 
be allegedjSl and an averment of execution by the 
principal, even though the bond is made a part of 


& Deposit Co. of Maryland, Com. 
Pl., 64 Dauph.Co. 273—^McRoterts 
V. Burns, Com.Pl., 93 Pittsb.Lreg. 
J. 354. 

W.Va.—^Haines v. Kuykendall, 199 S. 

B. 449, 120 W.Va. 649. 

60 C.J. p 206 note 62. 

Declaxation or petition held snflU 
dent 

(1) Action on bond Indemnlfying 
plaintijK against loss on deposita in 
bank.—^Mutual Oil Co. v, Hamilton, 
236 P. 646. 73 Mont. 385. 

(2) Action on bond to secure fu¬ 
ture indebtedness.—^ButtriU v. Occi¬ 
dental Life Ins. Co., Tex.Civ.App., 
46 S.W.2d 636. 

(3) Action on bond indemnifying 
bank against loss from paying lla- 
bilitles of another insolvent bank.— 
Farmers’ Atlantic Bank v. First Nat. 
Bank, 162 S.B. 403, 198 N.C. 477. 

(4) Action on contract of surety- 
sblp for goods sold.—^Hoadley v. W. 
T. Bawlelgli Co., 44 N.B.2d 231, 112 
Ind.App. 663. 

(6) Action on contractores bond. 
Fla.—^Tappin v. Mcintosh, 140 So. 
773, 104 Fla. 716. 

Ga.—^McAxthor v. McGilvray, 67 S.B. 

1058, 1 Ga.App. 643. 

Miss.—Continental Casualty Co. v. 
Crook, 128 So. 674, 167 Miss. 518, 
72 A.Lr.R. 186. 

N.C.—Owen v. Salvatlon Army, 162 
S.B. 800, 198 N.C. 610. 

Pa.—^Raub Supply Co. v. National 
Casualty Co., Com.Pl., 47 Dauph. 
Co. 446. 

(6) Other actlons.—Cartwright v. 
Farmers Bank of Tifton, 41 S.E.2d 
818, 74 Ga.App. 847—60 C.J. p 206 
note 62 [b]. 

16. CaL—Stockton Sav. Bank v. Mc- 
Cown. 160 P. 986, 170 Cal. 600. 

50 C.J. p 205 note 63. 

I7a Colo.— Ii. ]& Heiselt, Inc., y. 


Brown, 120 P.2d 644, 108 Colo. 
662. 

50 C.J. p 205 note 54. 

18. 111.—Vermont Marble Co. v. 
Bayne, 15 N.E.2d 510, 368 111. 618. 

19. N.Y.—Cbicago Crayon Co. v. 
Slattery, 123 N.T.S. 987, 68 Misc. 
148. 

Tex.—National Surety Co. v. Tom- 
ball First State Bank. Civ.App., 
244 S.W. 217. 

20. 111.—^Vermont Marble Co. v. 
Bayne, 16 N.E.2d 610, 368 IU. 618. 

21. Ga.—^Brilliant Coal Co. v. Gan- 
dy, 180 S.E. 379, 61 Ga.App, 264. 

Tex.—Cbickasaw Lumber Co. v. 
Blanke, ClvA.pp., 186 S.W.2d 140, 
refused for want of merit. 

50 C.J. P 206 note 67. 

One not party to bond cannot 
maintain action thereon 'without al- 
leging that it was executed for use 
and benefit of third persons, and 
that he comes within class intended 
to be protected.—Southwestem 
Dredging Corporation v. Chicago, B. 
I. & P. By. Co., 32 P.2d 274, 168 Okl. 
217. 

Estoppel of surety 

Petition alleging that defaulting 
construction company^s surety re- 
peatedly promised plaintiff to com¬ 
plete principales contract, for pur- 
pose of defrauding plaintiff, and that 
plaintiff conseauently deferred suit, 
was held to show estoppel of surety 
to plead time limit for suit provided 
in suretyes bond.—lioftis v. Metro¬ 
politan Casualty Ins. Co. of New 
York, 167 S.E. 729, 46 GaJVpp. 438. 
Surety on note 

N.Y.—^Butler v. Bawson, 1 Den. 106. 
8 C.J. p 880 note 70. 

AIlegatiLons held sufficient 
Ind.—Hoadley v. W. T. Bawleigh 
Co., 44 N.E.2d 231, 112 Ind.App. 

, 563. 


N.C.—Owen v. Salvation Army, 162 
S.B. 800, 198 N.C. 610. 

22. W.Va.—^Blley v. Jarvis, 26 S.B. 
366, 43 W.Va. 43. 

23. Cal.—Farley v. Moran, 81 P. 
158, 3 Cal.Unrep.Cas. 572. 

24- Okl.—Walter A. Wood Mowing, 
etc., Co. V. Farnham, 33 P. 867, 1 
Okl. 376. 

Pa.—Sullivan Smythflield Co. ▼. 

Welsh, 91 Pa:Super. 413. 

25. Ga.—Arkansas Fuel Oil Co. v. 
Young, 16 S.E.2d 909, 66 Ga.App. 
33. 

Pa.—Northern New York Nurseries 
V. Kovach, 96 Pa.Super. 400—Sulli- 
van Smythfield Co. v. Welsh, 91 
Pa-Super. 413. 

Tex.—Goodrich v. First Nat, Bank, 
Clv.App., 70 S.W.2d 609, error re¬ 
fused. 

50 aJ. p 206 note 61. 

26. Puerto Blco.—^Boyal Bank of 
Canada v. McComaick, 27 Puerto 
Blco 383. 

27. Ind.—^Hoadley v. W. T. Baw¬ 
leigh Co., 44 N.E.2d 231, 112 Ind. 
App. 663. 

Tex.—Constitutlon Indemnity Co. of 
Philadelphia v. Armbrust, Civ. 
App., 26 S.W.2d 176, error refused. 
60 C.J. p 207 note 90. 

28. Tex.—Cruse v. Gau, CivA-pp., 
193 S.W. 405. 

29. N.Y.—Clark Plastering Co. v. 
■Seaboard Surety Co., 182 N.B. 71, 
259 N.Y. 424, 85 A.L.B. 846. 

3a Ind.—^Drlinois Surety Co, ▼. 
Frankfort Heating Co,, 97 NJD. 
168, 178 Ind. 208. 

50 C.J. p 206 note 63. 

31. Wash.—Church v. Campbell, 36 
P. 381, 7 Wash. 647. 

50 C.J. p 206 note 64—9 C.J. p 98 
note 86. 
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the complaint, is not sufficient to charge the surety 
with the execution of the bond^^ oj. to require of 
him an affirmative denial of such proposition.®® 
When it is necessary that the bond of the principal 
and sureties be executed by the principal, if the 
complaint shows that the principal never executed 
the contract it should also set out that the sureties 
waived its execution by hini,^^ although it has been 
held that in such a case an allegation of delivery by 
defendant is sufficientes 

Consideration, As a general rule the petition 
must contain an allegation that the surety received 
consideration,es and a consideration between the 
principal and the obligee must be shown hut it is 
not necessary to allege that the surety received 
payment for his undertaking.es Consideration for 
a supplemental agreement to incur obligations out- 
side the bond must be alleged.39 

Performance and fulfillment of conditions, 
Where the obligation of the surety is predicated 
on performance by plaintiff of his part of the con¬ 
tract, it has been held necessary that plaintiff allege 
performance on his part,4<> and a complaint which 
shows on its face a failure to perform such con¬ 
ditions is bad;^i but where it is the principaPs 
breach which imposes liability on the surety it has 
been held that it is not essential for plaintiff to 
allege performance on his part in order to fasten 
prima facie liability on the surety>2 The complaint 
must show satisfaction of conditions precedent to 


the surety^s liability,^S tut a general allegation of 
performance. of such conditions is sufficient.^^ If 
performance was waived, the facts constituting 
such waiver must be pleaded.^® Where notice of 
principales default is made a condition precedent to 
the suretjr^s liability, compliance with such condi¬ 
tion must be pleaded^® unless the matters assigned 
as breaches lie as much within the knowledge of 
the surety as of plaintiff and, if notice is not a 
condition precedent, the failure to give it is mat- 
ter of defense which need not be negatived.'*^ A 
complaint which shows on its face noncompliance 
with conditions by the obligee is bad.^9 

Alteration of contract If a contract authorizes 
alterations therein, and alterations have been made, 
they should be set out,50 but minor changes in pians 
and specifications not amounting to a new or sub- 
stituted contract need not be alleged;5i and, if the 
contract provides that an extension of time shall 
not release a surety, an extension, if made, need 

not be alleged.^^ 

Nonpayment It has been held that nonpa 3 rment 
of the obligation must be clearly set forth,®3 
a statement of facts which shows nonpayment is 
sufficient without an express allegation to that ef- 
fect^^ Nonpayment of the obligation need not be 
alleged where payment is regarded as a matter of 

defense.55 

Damages. Damage must be alleged,®® but actual 


Averme&t of sUmataro "hr swcety 
lield BnfflLclent 

Ala.—^Birmingham News Co. v. 

Hoseley, 141 So. 689, 225 Ala. 45. 
32. Wash-—Seattle Crockery Co. v. 
Haley. 33 P. 650, 6 Wash. 302, 36 
AulS.Pw 15€. 

33- Wash.—Seattle Crockery Co. v. 
Haley, supra. 

34. Minn.—^Bjoln v. Anglim, 107 N. 
W. 558, 97 Minn. 526. 

35. Mlch.—^People v. Carroll, 115 N. 
W. 42, 161 Mlch. 233. 

38. Gfu—tioewenherz v. Weil, 137 S. 

SS. 883. 33 6a.App. 760. 

50 C.J. p 206 note 70. 

SuretyiOiip after d^very of lustra- 
meat 

A consideration for the execution 
of a negotlable Instrument must be 
alleged as to a stranger who is 
sought to be held as a surety who 
signed after delivery.—Stone v. 
White, 8 Gray, Mass.. 589. 

37. Pa.—^Blxler v. Ream, t penr. A 
W. 282, 

88. Pa.—^Homewood Peoples 
T. Coli. 85 Pa.Super. 480. 

88u Ark.—GKK>de v. JEtna Casualty, 
•tcw Co., 13 S.W.2d 6. 178 Ark. 451. 


40. La.—Natchltoches Sweet Pota¬ 
to Co. V. Perfection Curing Co., 96 

So. 808, 153 La. 916. 

41. Ky.—Pond Creek Coal Co. v. 
Citizens' Trust etc., Co., 186 S.W. 
494, 170 Ky. 601. 

50 C.J. p 206 note 75. 

42. Cal.—^Blackwood v. McCallum, 
203 P. 758, 187 Cal. 665. 

50 C.J. p 206 note 74. 

43. Ind.—-Detroit Pidellty & Surety 
Co. V. Bushong, 175 N.E. 683, 96 
Ind.App. 352. 

50 C.J. p 206 note 76. 

44. S.D.—^Davlson County v. Water- 
town Tile, etc.. Co., 196 N.W. 96, 
47 S.D. 101. 

45. N.T.—^Potsdam v. JBtna Casual¬ 
ty, etc., Co.. 217 N.T.S. 641, 218 
App.Dlv, 27. 

^ Ky.—S. Pidellty, etc., Co, v. 
Columbus Baptlst Church, 102 S. 
W. 326, 31 Ky.L. 620. 

50 GLJ. p 206 note 81. 

47. Cal.—People v. Edwards, 8 Cal. 
286. 

48- Ind.—Knlght, etc., Co. v. Castle, 
87 N.B. 976, 172 Ind. 97, 27 T. P a , 
N.S.. 573. 


49. D.C.—Washington, etc., Nat. 
Bank v. London, etc., Indemn. Co., 
10 P.2d 641, 56 APP.D.C. 76. 

Sa Cal.—People Lumber Co. v. Gll- 
lard, 68 P. 676, 136 Cal. 65. 

51. Cal.—Wolf V. .aitna Indexnnity 
Co., 126 P. 470, 168 Cal. 697. 

52. Ind.—Mankedicfc v. Consolidat¬ 
ed Coal. etc., Co.. 57 N.B. 266, 25 
Ind.App. 136. 

53. Cal.—Stockton Sav. Bank v. Mc- 
Cown, 160 P. 986, 170 Cal. 600. 

64, Mont.—^Mutual Oil Co. v. Hamll- 
ton, 236 P. 646, 73 Mont 386. 

Xrleu on realty 

Complaint in suit on bond alleglng 
plalntllTs judgment against obllgees 
constituted lien on realty Is suffi¬ 
cient to allege nonpayment of Judg^ 
ment—Jenlcek v. Barman, 18 P.2d 
978, 129 CalApp. 496. 

55. Ind.—Qoadley v. W. T. Raw- 
leigh Co., 44 N.E.2d 231, 112 Ind. 
App. 563. 

56, La.—Godwln ▼. Davldson, 112 
So. 728, 163 La. 804. 

N.T.—Cooney v. Winants, 19 Wend. 
504. 
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dainage,57 or the items constituting such damage,58 
need not be shown; but it is sufficient if a gen- 
-eral claim is made^^ or a claim for the total amount 
of the damages.60 

Inferest. If interest is desired it must be claimed 
in the complaint.®^ 

Amendment Subject to the rules governing the 
amendment of declarations, petitions, or complaints 
generally, in a proper case plaintiff may amend his 
petition,62 but the allowance of an amendment is 
not an adjudication as to the materiality or effect 
of evidence in support of the amendment.®^ 

§ 267. Plea, Answer, or Affidavit of Defense 

a. In general 

b. Matters of release or discharge 


a. In G-eneral 

The general rules governing pleas, answers, or af- 
fldavlts of defense in civii actions apply as to the suf- 
flolency of such pleadlngs In actions against a surety. 

The general rules governing pleas, answers, of 
affidavits of defense in civii actions apply as to the 
sufficiency of such pleadings in actions against a 
surety.64 Where separate actions are instituted on 
the same instrument, a plea filed in one cannot be 
extended to the others, but a plea must be filed in 
each suit®5 Spedal or afl5rmative defenses should 
be pleaded specially,®® such as delivery of the in¬ 
strument without authority,®^ lack of considera- 
tion,®8 limitations,®9 fraud, duress, or misrepre- 
sentation,*^® and nonperformance of conditions pre- 
cedent by plaintifT.^i Likewise, if the surety wish- 
es to avail himself of his statutory exemption from 


67. Wash.—Johnson v. Cook, 64 P. 
729, 24 Wash. 474. 

58. Ga.—^Adams v. Halgler, 61 S.E. 
638, 123 Ga. 659. 

59. Conn.—Alfred B. Joy Co., Inc. 
V. New Amsterdam Casualty Co., 
120 A. 684, 98 Conn. 794. 

ea Cal.—Summers v. L. F. S. Syn- 
dlcate, 189 P. 286, 46 CalA.pp. 250. 

61. Colo.—^Emplre State Surety Co. 

V. Iilndenmeler, 181 P. 437, 64 

Colo. 497, Ann.Cas.l914C 1189. 

La.—Colonia! Creosoting Co. v. Per- 
ry, 124 So. 182, 169 La. 90. 

62. Ga.—^McKlbben v. Luther Wil¬ 
liams Bankingr Co., 123 S.E. 726, 
32 Ga.App. 419. 

60 C.J. p 207 note 98—9 C.J. p 114 
note 78 [b]. 

63. N.Y.—Mlchigran SS. Co. v. 

American Bondingr Co., 96 N.T.S. 
1034, 109 App.Blv. 66. 

64. Ga.—Graham v. Marks, 26 S.E. 
931, 98 Ga. 67. 

60 C.J. p 207 note 2. 

Plea to req.xilre eztraaeons proof of 
aoooTUitB and agxeemeiLt 
Where sureties eacpressly con- 
tracted with obllgee of accounts to 
pay amount due agpreelngr that any 
acknowled^rment or approval there- 
of by the maker should be bindlng 
on them, sureties when sued thereon 
were bound to raise the Issue of 
thelr correctness and execution by 
plea of non est factum In order to 
prevent the Introduction of the ac¬ 
counts and agrreement In evidence 
without extraneous proof.—W. T. 
Bawleigrh Co. v. Sherley, Tex.Clv. 
App., 165 S.W.2d 465, error dls- 
zulssed. 

Plea, answer, or adUdavlt of defense 
held. proper or snfflolent 
Ga.—W, T. Rawlei^rh Co. v. Kelly, 
50 S.B.2d 113, 78 Ga-App. 10-^. 
B. Watklns Co. v. Ellingrton, 29 S. 
E.2d 300, 70 Ga.App. 722. 


111.—Fisher v. TJ. S. Fidelity & Guar- 
anty Co., 39 N.E.2d 67, 313 111. 
App. 66. 

50 C.J. p 207 note 2 [b]. 

Plea, aaswer, or affidavit of defense 
held Insuffioient 

tr.S.—Prudence Co. v. Fidelity & De- 
posit Co. of Maryland, D.C.N.Y., 
2 F.Supp. 454. 

Fla.—^Bear v. Buval Lumber Co., 
for X7se and Benefit of Standard 
Accident Ins. Co., 150 So. 614, 112 
Fla. 240—Standard Accident Ins. 
Co. V. Duval liumber Co., 126 So. 
643, 99 Fla. 625. 

Ga—J, R. Watklns Co. v. Brewer, 36 
S.E.2d 442, 73 Ga»App. 331. 

Ky.—Goodloe v. Anderson, 121 S.W. 

2d 958, 275 Ky. 460. 

Pa—^Plummer v, Wilson, 186 A. 311, 
322 Pa 118—Elliott-Lewis Elec¬ 
trica! Co. V. Hausman, 158 A. 626, 
104 PaSuper. 322—Pennsylvanla 
Turnplke Commission to Use of 
Albrlght V. U. S. Fidelity & Guar- 
anty Co., Com.Pl., 61 DauphCo. 
256, afflrmed 28 A.2d 416, 343 Pa 
543. 

50 C.J. p 207 note 2 [1], [k]. 

65. Md.—Wall v. Wall, 2 Harr. & 
G. 79. 

66. Pa—^Plummer v. Wilson, 185 A. 
311, 322 Pa 118—^Harmony Tp. 
School Dist. V. U. S. Fidelity & 
Guaranty Co., 53 PaDist.&Co. 
647. 

Spedal pleas held insnffident 
Qa—^Rich v. W. T. Bawleigh Co., 
171 S.B. 228, 47 GaApp. 671. 

67. Or.—^Baker County v. Huntlng- 
ton, 79 P. 187, 46 Or. 276. 

50 C.J. p 207 note 5. 

6a Benefit to pilndpal 

(1) Mere alle^ration that surety 
recelved no consideratlon is Insuffl- 
clent in absence of allesration that 
no benefit was glven to Principal. — 
Bloomfield Trust Co. v. Trojanowski, 
147 A. 847, 298 Pa 61. 
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(2) So, in suit on note, plea that 
defendant si^ed note as surety in 
renewal of note signed by her as 
surety while her husband was liv- 
ingr, and that she received no con¬ 
sideratlon from original transaction 
and no new consideratlon was In- 
sufficient as against general demur- 
rer, where plea did not allege that 
in renewal transaction there was no 
extension of time of payment or for- 
bearance to sue given Principal.— 
Singleton v. Farmers & Merchants 
Bank, 191 S.E. 478, 65 Ga^App. 776. 

69. Ky.—^Moore’B Adm'x v. Brookins, 
126 S.W.2d 1069, 277 Ky. 668. 
Affidavit of defense to merits 
Whether or not a limitation in a 
bond given as surety for perform- 
ance of a contract restricting the 
obligee to commencing suit on or 
before the last day for performance 
of the contract is a reasonable limi¬ 
tation is a Question whlch can be 
raised only by an affidavit of de¬ 
fense to the merits, and it cannot be 
determlned on an affidavit of defense 
raising questlons of law in an actlon 
on the bond, especially where the 
statement of claim avers plaintlfC 
was induced to delay bringing suit 
within the period fixed by the bond 
by reason of the fact that negotia- 
tions with defendant for payment 
of its claim were taking place up 
to the day before suit was brought. 
—^Harmony Tp. School Dist. v. U. S. 
Fidelity & Guaranty Co., 63 Pa.Dist. 
& Co. 547. 

7a Pa.—^Bloomfield Trust Co. v. 
Troianowski, 147 A. 847, 298 Pa. 
61. 

60 C.J. p 208 note 6. 

Prand or mlsxeprasexLtatlon held 
pxoperly pleaded 

Ga.—W. T. Rawleigh Co. v. Kelly, 
60 S.E.2d 113, 78 Ga.App. 10. 

71. U.*S.—George A. IPuller Co. v. 
Doyle, C.C.MO., 87 F. 687. 
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suit until the principal has been sued, he must plead 
it specifically.72 WTiere it is sought to defend on 
the gTound that the surety signed only on express 
agreement that other sureties were to be obtained, 
the plea must distinctly allege the incompleteness 
of the instrument'^5 and notice to plaintitf of the 
condition.'^^ 

In order to obtain any benefit arising out of the 
relationship, the surety must set up the fact of sure- 
tyship and demand his privileges and where 
the fact of suretyship is not apparent from the face 
of the instniment he must aver knowledge of the 
suretyship by the creditor'?® and acceptance of de¬ 
fendant as surety by the creditor.'?'? An answer 
setting up the suretyship merely is not a bar to 
the action but only matter for ground of direction 
as to execution on the judgment^® 

Admissions, The rule that matters not traversed 
or <ienied are deemed admitted applies to the pleas 
or answers of a surety.*?® If the sureties unite with 
the Principal in a plea to the merits, they admit 
the suretyship.®® An admission in the ans^ver that 
misappropriation occurred on the date alleged in 
the petition is not an admission that such misap¬ 
propriation was within the terms of the contract 
so as to render the surety liable therefor.®! A plea 
of performance admits the execution of the instru- 
ment.®® 

Counterclaim in answer. A breach of agreement 


■by plaintiff, when relied on as a basis of recovery 
of damages by the surety, should be set up by way 
of counterclaim.®® Where a principal becomes a 
party defendant in an action against a surety, he 
may in his answer counterclaim against plaintiff,®'* 
and dismissal of the action by plaintiff will not pre- 
vent litigation of the counterclaim.®® In an action 
against several makers of a note, a claim in favor 
of one of them may not be pleaded by him as a 
set-off unless he alleges that he is the principal 
and that the other makers are only sureties.®® 

Joint or separate pleas or answers. Where suit 
is brought against principal and sureties, each may 
sever and plead as many pleas as are necessary;®? 
the surety may plead separately a defense which is 
personal to him,®® and he may set up defenses of 
his Principal by joint or separate plea.®® A suc- 
cessful plea by one defendant discharges the oth- 
ers unless the matter of the plea is of a charac¬ 
ter going to the personal discharge of the pleader, 
of which the others could take no advantage,®® and 
so a defense pleaded by the principal, not personal 
to him, inures to the benefit of the surety.®^ Where 
the defense is in its nature joint, several defend- 
ants may join in the same plea,®® and where they 
join in pleas they cannot afterward sever and plead 
matter of personal discharge.®® If the principal 
and surety are sued jointly, a joint plea or answer 
must be good as to both,®^ and if they join in a 
plea which is sufficient as for one but not for the 


72- Tex.—^Petty v. Cleveland, 2 Tex. 
404. 

50 C.J. p 208 note 8. 

73. Ala.—Stone v. Goldbergf, 60 So. 
744, 6 Ala.App. 249. 

50 C-J. p 208 note 10. 

Plea or answer lield sizfficlent 
Ala.—Birmingham News Co. v. 

Moseley, 141 So. 689. 225 Ala. 45. 
Ark.—W. T. Rawleiiffh Co. v. Win- 
ters, 156 S.W.2d 253, 203 Ark. 149. 

74. Ky.—hompson v. Oitizens 
Bank, etc., Co., 1 S.W.2d 770, 222 
Ky. 492. 

50 C.J. p 208 note IL 

75« Tex.—Stetson v. First Nat. 
Bank. Civ.App., 44 S.W.2d 792, 
error refused. 

60 C.J. p 208 note 12. 

76. Cal.—Granger v. Harper, 17 P. 
2d 135, 217 Cal. 16. 

Or.—Walin v. Young, ISO P.2d 536, 
181 Or. 185. 

Tex.—Stetson v. First Nat. Bank, 
Civ.App., 44 ,S.W.2d 792, error re- 
fUsed. 

77. Cal,—-Granger v. Btetrper, 17 P. 
2d 135, 217 Cal. 16. 

78L Ind.—^Moorman t. Barton, 16 i 
Ind. 206. 


79. XT.S.—Priday v. Smlth, Pa., 195 
F. 742, 115 C.C.A. 642. 

Cal,—Goldberg v. Rempp, 273 P. 63, 
95 Cal.App. 452. 

80- Ala.—-Welch v. Fourier, 6 Ala. 
516. 

81. Blan.—Toledo Computing Scale 
Co. v. Mercer, 166 P. 480, 101 Kan. 
242. 

j 82. Md.—^Burtlea v. State, 4 Md. 
273. 

83. K!y.—New Tork Store Mercan- 
tlle Co. V. Gorliazn, 199 S.W. 64, 
178 Ky. 535. 

84. Ohio.—General Constr. Co. v. 
Lakewood. 17 Ohio Cir.Ct.,N.S., 
165. 

185. Ohio.—General Constr. Co. v. 
Lakewood, supra. 

86. Ind.—Lynn v. Crlm, 96 Ind. 89 
—Gregory v. Gregory, 89 Ind. 345 
—^Harris v. Rivers, 63 Ind. 216— 
Dodge V. Dunham, 41 Ind. 1S6. 

W.Va.—Choen v. Guthrie, 15 W.Va- 
100 . 

87. Ala.—-Williains r. HInkle, 16 
Ala. 713. 

m. —McChesney v. BelL 59 m. 
App. 84. 
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Bepleader 

Where Corporation operatlng bond- 
ed warehouse sued another Corpo¬ 
ration in state court, and second 
Corporation flled cross claim alleg- 
ing wrongful conversion and flled 
third-party claim against flrst corpo¬ 
rationes surety, assertlng joint lla- 
billty of Principal and surety, court 
could properly direct a repleader to 
permlt surety to present its separate 
defense that the llability was sev¬ 
eral and that if recovery were 
granted against It surety should re- 
cover over against principal.—Texas 
Wool & Mohair Marketing Ass^n v. 
Standard Accident Ins. Co., C.A.Tex., 

I 176 F.2d 836. 

89. W.Va.—State v. Duggan, 136 S. 
E. 270, 102 W.Va. 312. 

90. Ark.—Gordon v. State, 11 Ark. 

12 . 

91. Tex.—Scarborough v. Kerr, Civ. 
App., 70 S.W.2d 607. 

60 C.J. p 208 note 17. 

92. N.J.—^Bordentown Tp. v. Wal- 
lace, 11 A. 267. 50 N.J.Law 13. 

93. N.Y.—^Andrus v. Waring, 20 
Johns. 153. 

94. Ohio.—Slipher v. Fisher, 11 
Ohio 298. 
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other the plea is 'bad as to both.95 

Amendments may be allowed in a proper case,^® 
but an application for permission to amend must be 
timely made.®^ 

b. Matteis of Eelease or Discharge 

(1) In general 

(2) Payment or performance 

(3) Extension of time 

(4) Failure to sue principal 

(5) Alteration of instrument or contract 

(1) In General 

Matters of release or discharge must be speclally 
pleaded. 

Matters of release or discharge must be specially 
pleaded.®® If the surety sets up a discharge by rea- 
son of some act of plaintiff which injured 'him, he 
must allege the acts which caused such injury.®® A 
plea of a release of the surety on condition must 
allege performance of the condition by defendant.^ 
He must specially plead release of his principal,® 
and such a plea must be certain and definite.® An 
averment that the surety has been '7ulled into se- 
curity by the surrender” of a note to the principal 
by plaintiff sufficiently indicates knowledge of the 
surrender by the surety, and prejudice.^ An allega- 
tion that plaintiff, a bank, had not applied money 
of the principal "on deposit, and payable to his or- 
der,” suflBciently shows that the deposit was a gen- 
eral one, and liable to appropriation on the debt® 

Relvnqtiishment or loss of securities, The sure¬ 


ty must plead specially a release by reaison of the 
reliquishment or loss of securities by the creditor;® 
and the plea of relinquishment must show the value 
of such security'^ and that the release was without 
the consent of the surety;® and such defense cannot 
be made by alleging a change made in the contract.® 
A plea of loss of security which shows that per- 
sons other than the surety and creditor were in- 
terested in the security is bad.i® 

(2) Pa 3 mient or Performance 

A surety relylng on payment as a discharge or re¬ 
lease must generally plead it specially and set forth 
al! materlal facts. 

In accordance with the general rules goveming 
the pleading of payment, considered in Payment §§ 
83-85, a surety relying on payment as a discharge 
or release must generally plead it specially^l and set 
forth ali material facts.^® An equitable discharge 
of a surety will not support a plea of payment.^® 

(3) Extension of Time 

The surety must specially plead an extension of time 
to the principal. 

The surety must specially plead an extension 
of time to the principal.^^ If an extension of time 
to the principal is claimed as a defense, the plea 
should aver that plaintiff had knowledge of the 
suretyship,^® that the extension was given without 
the surety's consent,i® that there was a considera¬ 
tiori therefor,^*^ and of what the consideration con- 
sisted.i® The time for which the extension was 


95. N.J.—^Bordentown Tp. v. Wal- i 

lace. 11 A. 267, 60 N.J.Law 13. ! 

9 C.J. p 111 note 94. 

96. Ga.— J. K. Watkins Co. v. El- 
linffton, 29 S.B.2d 300. 70 Ga.App. 
722. 

50 C.J. p 209 note 26. 

Plea of non. est factum may be 
nied as amendment to' defendant's 
origlnal plea after first term if there 
is enough In original plea to amend 
by.—J. R. Watkins Co. v. ElMngton, 
supra. 

97. IT.S.—TJ. S. for Use and Benefit 
of Johnson v. Morley Const. Co., 
D.C.N.T., 11 F.Supp. 841. 

98. Ky.—American Surety Co. of 
New York v. Noe, 53 S.W.2d 178, 
246 Ky. 42. 

La.—^Templeman Bros. Lumber Co. 
V. Slnnot, 9 Iia.App., Orleans, 306. 

99. Ga.—Rich v. W. T. Rawleigh 
Co., 171 S.B. 228, 47 Ga.App. 671. 

50 C.J. p 209 note 28. 

1 . Hl.—Lyle V., Morse, 24 IU. 96. 

2. Conn.—^King v. Malone, 99 A. 
691, 91 Conn. 342. 

50 C.J. p 209 note 30. 


3. Md.—^Mitchell T. Williamson, 6 
Md. 210. 

4. loweu—Kirby v. Landis, 6 N.W. 
173, 64 lowa 160. 

5. Ark.—Dawson v. Keal Estate 
Bank, 6 Ark. 283. 

6. Minn.—Pulaski Hali Assoc. v. 
American Surety Co., 143 N.W. 
716, 123 Minn. 222. 

60 CJ. p 209 note 34. 

Plea or answer held gnffldent 
Ga.—Kennedy v. Farmers' & Mer- 
chants* Bank, 169 S.E. 769, 47 Ga. 
App. 104. 

7. Idaho.—^Hailey First Nat. Bank 
V. Watt, 64 P. 223, 7 Idaho 610. 

8. Ga.—^Hailey First Nat. Bank v. 
Watt, supra. 

9. Mo.—Howard County v. Baker, 
24 S.W. 200, 119 Mo. 397. 

10. 111.—State Bank v, Bryan, 108 
N.E. 1004, 268 111. 161. 

11. Ind.—^Hoadley v. W. T. Raw- 
leigh Co., 44 N.E.2d 231, 112 Ind. 
App. 563. 

50 C.J. P 209 note 41. 

12. Ga.—^First Nat. Bank of Com- 
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merce, Ga., v. Simmons, 173 S.E. 
241, 48 GaA.pp. 728. 

50 C.J. p 209 note 42, 

Plea or answer held snilloient 
Ga.—Jones v. Moore, 189 S.B, 426, 
64 Ga.App. 803. 

13. R.I.—Shelton v. Hurd, 7 R.I. 
403. 84 Am.D. 564. 

14. Mo.—C. A- Burton Hach. Co. v. 
National Surety Co., App., 182 S. 
W. 801. 

50 C.J. p 210 note 44. 

Plea or answer held sufficient 
Ga.—^Robbins v. Calhoun Nat. Bank, 
168 S.E. 116, 46 GaALpp. 489. 

60 C-J. p 210 note 44 [b^. 

15. Ind.—^McCloskey v. Indianapo- 
lis Mfrs*., etc., Union, 67 Ind. 86, 
33 Am.R. 76. 

16. HI.—American Hard Rubber Co. 
V. Howe, 117 N.B. 426, 280 HI. 431. 

60 C.J. p 210 note 46. 

17. N.Y.—^Polaris Bldg. Corporation 
V. Bimberg, 241 N.T.S. 738, 137 
Misc. 289. 

50 C.J. p 210 note 47. 


18. Ga.—Finch v. Provident Mut. 
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granted should be named,i9 and if it shows on its 
face that there was no definite time, no agreement, 
and no consideration, the plea is bad.20 Facts 
which prove the extension need not be pleaded .21 
A plea that the principal had executed a promis- 
sory note to plaintiff does not indicate an exten- 
sion,22 A plea that extension was given on re- 
ceiving a note must aver acceptance by plaintiff.23 
Where a binding extension does not discharge the 
surety except to the amount of loss or damage 
cansed by such extension, a plea suggesting hy- 
potheses, contingencies, and possibilities of loss, 
without stating in form or substance that the ex¬ 
tension caused loss, is bad,^^ and one which does not 
Show loss is ba<L26 

(4) Failnre to Sue Principal 

Where the surety relles on a discharge by the faiiure 
of the creditor to proceed, after notice, against the Prin¬ 
cipal, or agafnst security in the creditores hands, a plea 
that the plaintiff did not proceed against the principal 
on receipt of notice to sue from the surety should state 
witb certainty ali the materiai facts. 

Where the surety relies on a discharge by the 
faiiure of the creditor to proceed, after notice, 
against the principal, or against security in the pos- 
session of the creditor, a plea that plaintiff did not 
proceed against the principal on receipt of notice 
to sue from the surety should state with certainty 
ali the materiai facts,26 alleging that the notice was 
in writing, when this is required by the statute,^^ 
and that the principal was solvent at the time no¬ 
tice was given ;28 but defendant need not state that 


he apprehended that the principal was about to 
become insolvent or remove from the state,^® or 
that plaintiff had notice of defendanfs character 
as surety.^® It is not necessary that the notice be 
set out; and, if set out, an error therein is not 
fatal.8i The faiiure of plaintiff to sue can be stated 
in general terms; and the exact time of delay need 
not be named.32 An answer that the surety has 
been discharged by faiiure of plaintiff to bring suit 
after notice to do so should aver that suit could 
have been brought at the time notice was given,38 
and that the surety was injured, exposed to greater 
liability, or his risk increased, by the faiiure of 
plaintiff to sntM Where statutes bar an action 
against the surety after a certain time has elapsed 
after notice to sue the principal, a plea which sub- 
stantially follows the statute is good.35 

(5) Alteration of Instrument or Contract 

As a general rule, discharge of the surety by an 
alteration of the instrument or contract, in order to be 
available as a defense, must be specially pleaded. 

As a general rule, discharge of the surety by 
an alteration of the instrument or contract, in or¬ 
der to be available as a defense, must be specially 
pleaded,36 and the changes made should be set 
ouL^'? 

§ 268. Replication or Reply 

A replication in an action by a creditor or obllgee 
against a surety must deny or set up matter in avoid- 
ance of the defendanfs answer. 


Life Ins. Co. of Philadelphia, 190 
S.R 675, 55 Ga.App. 518. 

Vt.—^Marshall v. Aiken, 25 Vt. 327. 

19. Ga.—^Plnch v. Pro\’ldent Mut- 
Llfe Ins. Co. of Philadelphia, 190 
S.B. 675, 55 Ga.App. 518. 

50 aj. p 210 note 49. 

Sa Ind.—Beck v. OTDell, 140 N,E, 
627, 183 Ind. 386. 

sa* Minn.—St. Paul Trust Co. v. St. 
Paul Chamber of Coinmerce, 73 N. 
W. 408, 70 Minn. 4S6. 

jUL Ind.—^Lindeman v. RosenfLeld, 
67 Ind. 246, 33 Ani.R. 79. 

93. N‘.J.—^Morris Canal, etc., Co. v- 
Van Vorst, 21 N.J.Law 100. 

SA XT.S.—'TJ. S. V. Lynch, D.C.Bel., 
192 F. 364. 

25. U.S.—U. S. Pidellty, etc., Co. v. 
V. S., Pa., 178 P. 692, 102 C.C.A. 
192. 

£o8s or prejudioe held sofflcienily 
showiL 

Ky.—11. S. Pidellty & Guaxanty Co. 
V. Mayo Arcade Corporation, 70 
S.W.2d 531, 253 Ky. 763. 

93. NJ>.—Brioschi-MinuU Co. v. 


Blson-Williams Constr. Co., 172 N. 
W. 239, 41 N.L. 628. 

50 C.J. p 210 note 59. 

Seftisal to coznply with statutory 
reguest 

Surety desiring to defeat his lia¬ 
bility on note, through holder's faii¬ 
ure to sue at first term of court 
after note matured, must allegre that 
he made statutory reguest to sue 
and that holder failed to comply.— 
Pope V. Litwin, Tex.Civ.App., 57 S. 
W‘.2d 1105, error dismissed. 

27. Ky.—Goodloe v. Anderson, 121 
S.W.2d 968, 276 Ky. 460. 

50 C.J. p 210 note 60. 

2S. Ala.—^Darby v. Bemey Nat 
Bank, 11 So. 881. 97 Ala. 643. 

29. Ala.—Shehan v- Hampton, 8 
Ala. 942. 

lowa.—^Newton First Nat Bank v. 
Smith, 25 lowa 210. 

30. 111.—^Payne v. Webster, 19 111. 
103. 

31- Tenn.—Waterford v. Hensley, 
Mart&T. 275. 

32. W.Va.—Gillllan v. Ludington, 6 
W.Va, 128. 

33. Ind.—Pield v, Burton, 71 Ind. 
380. 
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34. Ga.—^McMveen v. Ployd, 163 S. 

K 616, 41 Ga.App. 537. 
Depredatioii in value of property 
In action for interest on bond se- 
cured by mortgage. defense by sure- 
ties that they demanded that mort- 
gage be foreclosed some time before 
action was commenced and that 
market value had depreclated In In¬ 
ierim was bad where amount of de- 
preciation or that premises had be¬ 
come worth less than mortgage debt 
was not aJleged.—^Rochester Sav. 
Bank v. Stoeltzen & Tapper, 26 N.T. 
S.2d 718, 176 Misa 140. 

36. Ala.—Shehan v. Hampton, 8 
Ala. 942. 

111.—^McAllIster v. Ely, 18 Hl. 249. 

50 C.J. p 210 note 68. 

33. Ky.—Harlan Puel Co. v. Wig- 
glngton, 262 S.W. 957, 203 Ky. 646. 
50 C.J. p 211 note 69. 

Plea or answer held Insufflolent 
Ga.—Rich v, W, T. Rawleigh Co., 
171 S.E. 228, 47 Ga.App. 671. 

37. TJ4S.—^Randle v. Bamard, C.C. 
Mo., 99 P. 348, afflrmed 110 P. 906, 
49 aC.A. 177. 

Md.—Leppert v. Plaggs, 60 A. 460, 
101 Md. 71. 
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Under general rules of pleading in dvil actions, a 
replication in an action by a creditor or obligee 
against a surety must deny or set up matter in 
avoidance of defendant’s answer.®* Where the 
answer of defendant is in effect a deniai of liability, 
a reply is not reqtured to complete the issue.^® To 
tibe answer of a surety that the name of a new sure¬ 
ty was added to a note without his consent, a re¬ 
ply that defendant, with full knowledge of the 
facts, fully ratified the note, and agreed to pay, 
sufiSciently alleges a ratification but, to an an¬ 
swer alleging that the note was signed after deliv- 
ery without consideration, a reply that‘defendant 
agreed to pay one half of the note if another surety 
would pay one half, which the latter had agreed to 
do, is insufficient in not showing with whom the 
agreement was made, or the performance of the 
condition.4i A replication showing an acknowl- 
edgment of liability by the surety may be suflSdent, 
even though it does not allege the time of the ac- 
knowledgment>2 Where the plea is that defendant 
was discharged iby failure of plaintiff to sue after 
defendant had notified him to do so, plaintiff can- 
not recover without pleading that defendant has not 
sustained any ixxiuvyM Where defendant pleads 
that plaintiff obtained, in a prior suit, a verdict on 
a counterclaim for the identical damages claimed in 
the present action, a replication merely alleging 
that the recoupment, in the former suit, was di- 
rected to special counts only, which were not sub- 
mitted to the jury, without showing that the plea 
of tecoupment was withdrawn or disallowed, or 
that the finding did not extinguish ali of his claim 
against the surety, is demurrable.^^ 

§ 269. Issues, Proof, and Variance 

'In an action by a creditor or obligee against a sure¬ 
ty, only such matters as are put In issue and supported 

38. Ala.—^Birmin^rliain News Co. v. 

Moseley, 141 So. 689, 225 Ala. 45. 

39. IncL—Cooke v. Wllliamson, 11 
IndL 242. 

40- Ind.—Owens v. Tague, 29 N.E. 

784, 8 IndA.pp. 245. 

41. Ind.—Owens v, Tagrue, supra, 

42. Ala,—Culwell r. Edmondson, 

129 So. 276, 221 Ala, 424. 

43- W.Va,—G-Illilan v. Ludington, 

6 W.Va. 128. 

44. Ala,—^Maryland Fidelity, etc., 

Co. V. Hobertson, 34 So. 933, 136 
Ala. 379. 

45. Or.—^Templeton v. Cook, 138 P. 

230. 69 Or. 313. 

60 C.J. p 211 note 82. 

46. Okl.—Teli v. 

681, 190 Okl. 322. 

Tex.—Shade v. Anderson, CIv.App., 

86 S.W.2d 1041. 

72 C.J.S.—46 


by evidence can be considered, the proof must conform 
to the pleadings, and matters In Issue need not be proved. 

In accordance with the rules relating to issues, 
proof, and variance in civil actions generally, in 
an action by a creditor or obligee against a sure¬ 
ty, only such matters as are put in issue and sup¬ 
ported by evidence can be considered,-^5 the proof 
must conform to the pleadings,^6 and matters not 
in issue need not be proved.One who States a 
cause of action against defendant as surety, but 
proves an action against him as principal, cannot 
recover, and, where the sureties have alleged 
one defense, evidence of a different defense is in- 
admissible.^® Where the surety desires to prove 
error in a decree against the principal, the errors 
must be pleaded.^® An allegation in a declaration 
on a bond that the sureties consented in writing 
to an extension of time does not change the form of 
action from debt on a specialty to assumpsit so as 
to make the bond inadmissible.51 A variance be- 
tween the evidence offered by a surety, and the al- 
legations in his answer, will not be fatal if the 
evidence sustains the gist of his defense.^^ 

Under the general issue evidence is admissible 
to show an extension of time releasing the surety 
discharge by failure to comply with an agreement 
to secure the signature of a cosurety;®^ or that 
plaintiff has enough money of the principal to sat- 
isfy the demancL^S In some jurisdictions, under a 
general deniai of execution or the general issue, 
a surety may show that, after he signed the bond, 
and without his knowledge, it was altered, as by 
the erasure of a signature of a cosurety and addi- 
tion of another,56 while in others evidence of a ma- 
terial alteration is not admissible.®^ Where evi¬ 
dence of pajrment is admissible under the general 
deniai when nonpayment is alleged in the dedara- 

50. S.C.—Davant v. Webb, II S.CL 
h. 379. 

51. D.C.—Wilkinson v. McKlmznie. 
36 APP.D.C. 336, afflrmed 33 S.Ct. 
879, 229 U.S. 690, 67 L.Ed. 1342. 

52. Or.—Lazelle v. Miller, 67 P- 
307, 40 Or. 649. 

53. m,-—iHarrison v, Thackaberry» 
94 N.B. 172, 248 111. 612. 

54. Ind.—^Hunter v. FL Wayne First 
Nat. Bank, 87 N.E. 734, 172 Ind. 
62. 

55. Mlch.—^MarQuette Opera House 
Bldg. Co. V. WUson, 67 N.W. 123, 
109 M1 c2l 223. 

66- Wash.—Falrhaven v. Cowgill, 
66 P. 1093, 8 Wash. 686. 

60 C.J. p 212 note 94. 

57- Ky.—^Harlan Fuel Co. v. Wlg- 
gington, 262 S.W. 967, 208 Ky. 646. 


Davls, 123 P.2d 


Wash.—^Twedt v. Siverson, 17 P.) 

43, 170 Wash. 662. 

50 C.J. p 211 note 84. 

Held no variance 

•U.S.—^Prudence Co. v. Fidelity & De- 
poslt Co. of Maryland, N.T., 66 S. 
Ct 387, 297 fU.S. 198, 80 L.Ed. 681, 
motion denied 66 S.Ct. 679, amend- 
ed on other grounds 66 S.Ct. 935, 
298 UJS. 642, 80 L..Ed. 1374. 

111.—^Vermont Marble Co. v. Bayne, 
15 N.E.2d 610, 368 111. 618. 

47. 111,—Vermont Marble Co. v. 
Bayne, supra. 

La.—De Blanc v. Cazale, App., 144 
So. 624. 

50 C.J. p 211 note 83. 

48. Mo.—Cockrell v. Williams, 193 
S.W. 869, 195 MoJVpp. 400. 

49. Ky.—Stepp v. Hatcher, 67 S.W. 
819, 23 Ky.D. 2441. 
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tion or complaint, as considered in Payment § 91, 
a surety may, where the complaint avers nonpay- 
ment, establish payment tinder a general denial.^S 

§ 270. Presumplions and Burden of Proof 

The general rules relating to presumptfons In civii 
actions apply in an action by a creditor or obligee against 
a surety. In such an action, the plalntiiT has the burden 
of proving matters which are essentia! to bis cause of 
action, and the surety has the burden of proving an af¬ 
firmative defense. 

The general rules relating to presumptions in 
civii actions apply in an action by a creditor or 
obligee against a surety.^® 

In accordance with the rules relating to burden 
of proof in civii actions generally, in an action by 


a creditor or obligee against a surety, plaintiff has 
the burden of proving matters which are essential 
to his cause of action,®® such as execution of the 
contract of suretyship,®^ default or breach of the 
Principal,®^ loss or damage sustained as a resuit 
of the default or breach,®® and liability of the sure¬ 
ty therefor.®^ The burden is on plaintiff to prove 
that he gave notice of default where so required,®® 
and to prove waiver by the surety of matters oper- 
ating as a discharge.®® Where loss or relinquish- 
ment of security in plaintifFs hands discharges the 
surety, the burden is on plaintiff to show that the 
surety was"not injured by the act of plaintiff re- 
leasing or substituting the security,®7 or that the 
surety assented to the release or substitution.®® 


58. Wyo.—Riner v. New Hampshire 
F. Ins. Co.. 60 P. 262, 9 Wyo. 81, 
rehearingr denied 64 P. 1062, 9 
Wyo. 446. 

59, N-T.—County Trust Co. 
V. Giovinco, 194 NJ3. 60, 266 N.T. 
137. 

Tex,—Green v. American Reflning 
Properties, Civ.App., 22 S.W.2d 
343. 

50 C.J. p 212 note 99. 

Oovarage of surety bond 

Rebuttable presumption exists 
that surety bond covers only trans- 
actions occurringr after its execu¬ 
tion-—Commonwealth v. Ramsey, 
171 A. 575, 314 Pa. 508. 
IQsappropxlatioiL of funda 

Where funds collected by Princi¬ 
pal are not paid on demand, it will 
be presumed in determining surety*s 
liability that such funds were mis- 
appropriated at time of their re- 
ceipt.—City of Salishury v. Lyerly, 
180 B.B. 701. 208 N.C. 386. 

Benewal note 

Where renewal note does not ob¬ 
ligate all parties to origlnal note, 
it is not presumed that it wajs ac- 
cepted in payment of origrinal, with 
respect to discharging sureties.— 
Farmers* Nat. Bank v. Jones, 28 S. 
W.2d 787, 234 Ky. 591, 70 A.L.K. 335. 
Xrf>B8 or daanage 

In mortgagee's action for breax^ 
of bond for completion of bullding, 
trier of facts could properly assume 
that interest on Investment along 
with taxes and Insurance were loss- 
es flowing from failure to receive 
flnished bullding, in absence of a 
showing to the contrary-—^Prudence 
Co- V. Fidelity & Deposit Co. of 
Maryland, N.T., 56 S.Ct 387, 297 TJ. 
S. 198, 80 L.i:d. 681, motion denied 
56 S.Ct. 679, amended on other 
grounds 56 S.Ct. 935, 298 U.S. 642, 
80 L-Ed. 1374. 

Oonsideration for extenslon of time 
for payment 

On Question whether vendor*s sub- 
sequent letter extending time for 
payment was supported by separate 


Gonsideration so as to release sure¬ 
ty of purchaser under land contract, 
writing itself carried presumption 
of consideration, although presump¬ 
tion could be overcome by testi- 
mony to the contrary.—^Berkowitz 
V. Tyderko, Limited, 57 P.2d 173, 18 
CaJ.App.2d 561. 

60u TJ.S.—^Maryland Casualty Co. v. 
New Jersey Shipbuilding & Dredg- 
ing Co., aC.A.N.J., 60 F.2d 825. 
Tex.—^Meajis v. Floyd West & Co., 
Civ.App.. 74 S.W.2d 618. 

50 C.J. p 212 note 3. 

One not party to bond cannot re- 
cover thereon without proving that 
it was executed for the use and 
benefit of third persons, and that he 
comes wlthin the class intended to 
be protected.—Southwestern Dredg- 
ing Corporation v. Chicago, B. X & 
P. Ry. Co.. 32 P.2d 274, 168 OkL 217. 

61- Ala.—J- R. Watkins Co. v. 
Stimpson, 6 Bo.2d 430, 242 Ala. 
359. 

Signature of surety 

The burden of proof is on the 
creditor to establish the genuineness 
of the surety^s signature, where he 
denied signing the contract.—J. R. 
Watkins Medical Co. v. Montgomery, 
216 S.W. 638. 140 Ark. 487. 

62. Cal.—^Hubermann v. National 
Surety Co., 174 P. 79, 37 Cal.App. 
569. 

50 C.J. p 213 note 4. 

Belay in perfoxmance by prindpal 
In action on bond securlng bulld¬ 
ing contract requlring completion 
witbdn sixty working days under 
which Work was suspended without 
contractores fault to permit owner 
to change drawlngs, burden was on 
owner to show how much of the 
delay was attrlbutable to contrac¬ 
tores fault and how many working 
days prior to contractor*s default 
were used in performing work re- 
qulred by contract as amended.— 
Massachusetts Bonding & Insurance 
Co. V. John R. Thompson Co., C.C.A. 
IMo., 88 F.2d 825, certiorari denied 
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67 S.CL 941, 301 TT-S. 707, 81 L.Bd. 
1361. 

63. HJ.S.—fUnion Indemnity Co. v. 

Vetter, C.C.A.Fla., 40 P.2d 606, 
Mass.—^Leshefsky v. Ajnerican Em- 
ployers’ Ins. Co., 199 N.B. 395, 293 
Mass. 164, 103 A.L.R. 1388. 

50 C.J. p 212 note 3 [d]. 
BxpeiLdltnres to complete contract 
In action by church on bond of 
company contracting to furnlsh 
marble faclng for chapel to recover 
amount paid by church for marble 
in excess of contract price after 
contraGtor’s default, burden was on 
plaintiff to prove that aJl money 
advanced by it to contractor before 
defaxUt was necessarily and reason- 
'ably spent in produclng and tran- 
sporting marble, but it need not 
prove that expenditures were rea- 
sonably, necessarily, prudently, of 
wisely made.—Corporation of Presi- 
dent of Church of Jesus Chrlst of 
Latter-Day Salnts v. Bfartford Acci¬ 
dent & Indemnity Co., 95 P.2d 736, 
98 Utah 297. 

6t Tex.—,ffl!tna Casualty & Surety 
Co. V. Russell, Com.App., 24 S.W. 
2d 385, rehearlng denied 33 S.W. 
2d 189—^Means v. Floyd West & 
Co., Civ.App.. 74 e.W.2d 618. 
Notice by surety to ooUect debt 
Where plaintiff fails to sue the 
Principal after notice by • the surety 
to collect the debt from the Princi¬ 
pal immedlately, plaintiff has the 
burden of proving that suit would 
have been futile at the time notice 
was glven.—Strickler v. Burkholder, 
47 Pa. 476. 

65. IT.S.—New Amsterdam Casual¬ 
ty Co. V. Farmers* Co-op. Union, 
C-aAJKan., 2 P.2d 214. 

50 C.J. p 213 note 5. 

66. W.Va.—Eamllton v. Republic 
Casualty Co.. 135 S.E. 269, 102 W. 
Va. 32. 

67- Tex.—^Bteitch v. First State 
Bank, Civ.App., 270 S.W. 1093. 

50 C.J. P 214 note 21. 

68. N.J.—Van Hoesen v. Gelfen, 
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Where the principal has been released from lia- 
bilily, it has been held that the burden of proving 
the surety’s assent to the release is on plaintiff.69 
Where the liability of a surety is made to depend 
on some material condition expressed in the surety- 
ship contract, a compliance with the terms of the 
condition must be proved 'by plaintiff.*^® 

The surety has the burden of proving an affirma¬ 
tive defense.^^ The surety has the burden of prov¬ 
ing want of consideration for the principal obliga- 
tion,72 or illegality of consideration,"^2 or that the 
default of the principal occurred prior to the con¬ 
tract of suretyship.*^^ In like manner, the burden 
is on the surety to show that he has been discharged 
by some act of plaintiff,'^® such as failure of the 
creditor to sue the principal debtor after notice,*^® 
or release of the principal or to show injury by 
substitution of one security for another;*^® or to 
prove that the obligee acquiesced in unlawful per- 
formance by the principal.'^^ Where statutes re¬ 
quire, in a proper case, procedure against a prin¬ 
cipal before proceeding against the surety, the 
surety must prove that the principal was within 


the jurisdiction of the court, so that he might be 
first proceeded against, as required by statute, in 
order to take advantage of his exemption.*® Where 
a judgment against a principal is prima facie evi- 
dence against the surety, if a judgment has been 
obtained against his principal for fraudulent acts, 
the burden is on the surety to show that such acts 
were not fraudulent*^ One who is sued as a 
joint debtor has the burden of proving that he was 
a mere surety if such relationship is not shown 
on the face of the instrument.*^ 

Although it has been held that the burden is 
on plaintiff to show performance and compliance 
on his part with the terms of the contract,** it has 
otherwise been held that the surety has the burden 
of showing nonperformance or breach.*^ The bur- 
den is on the surety to prove payment as a de¬ 
fense, hut, where the surety 'by general denial 
puts in issue plaintifFs allegation of nonpayment, 
it has been held that plaintiff has the burden of 
proving such allegation.** Where the surety claims 
payment by transfer of certain conveyances, the 
burden is on plaintiff to show that these were mere- 


143 A. 137, 103 234, af- 

flnned 168 A. 343, 110 N.J.Bq. 69. 

69. XJ.S.—Crane Co. v. James Mc- 
Hugh Sons, C.C.A.Okl.. 108 F.2d 65. 

70. Ind.—Detroit Pidelity & Surety 
Co. V. Bushonsr, 176 N.K 688, 96 
Ind.App. 352. 

71. N.Y. —Schnelder v. Louis Frled- 
man Realty Co., 47 N.T.S.2d 22. 

Wash.—^Union IFVuit Producers v. 
Plumb, 96 P.2d 1033, 1 Wash.2d 
278. 

50 C.J. p 213 note 8. 

TTiolatloxL of statute 

In wholesaler’s action agrainst re¬ 
talier and sureties, sureties attempt- 
ingr to avoid liability by pleadlng 
that wholesaler and retailer were 
engasred in selllniT drusrs and medi- 
cines in violatlon of statute had 
burden of establlshlng defense.— W. 
T. Eawleiffh Co. v, Shogren, 267 N. 
W. 102, 192 Minn. 483. 

Sscesslve expeudlture 

In owner's action agralnst surety 
on buildingr contractores bond for 
amount spent by plaintiff to com¬ 
plete work after contractores de¬ 
fault, defendant must show wherein 
reasonable expenditure was ezceed- 
ed.—Corporation of President of 
Church of Jesus Christ of Latter- 
Day Saints v. Hartford Accident & 
Indemnity Co.. 96 P.2d 736, 98 Utah 
297. 

72. Tex.—Green v. American Re- 
lining: Properties, Civ.App., 22 S. 
W.2d 343. 

50 C.J. p 213 note 10. 

73. Pa.—^Fountain v. Blgrham, 84 A. 


131. 235 Pa, 35, Ann.Cas.l913I> 

1185. 

74. Minn.—^Lac Qui Parie Town 
Parmers Union Pire Ins. Co. v. 
Remsbergr, 263 N.W. 466, 195 Minn. 
402. 

75. Ga.—Sherman v. Stephens, 118 
S.B. 567, 30 Ga.App. 609. 

50 C.J. p 213 note 14. 

Inoreased rlak 

Surety must show chan^re In clr- 
cumstances brought about by credi¬ 
tor and Principal debtor materiali y 
increased risk, where surety*s con¬ 
tract is independent.—^Providence, 
Pali River & Newport Steamboat 
Co. V. Massachusetts Bay S. S. Cor¬ 
poration, D.C.Mass., 38 P.2d 674. 

76. Ga—^Arnold v. Darby, 176 SJB. 
914, 49 GaApp. 629. 

Tex.—^Pope V. Litwln, Civ.App., 57 
S.W.2d 1105, error dismissed. 

60 C.J. p 213 note 16. 

77. TT.S.—Crane Co. v. James Mc- 
Hugh Sons, C.C.A.Okl., 108 P.2d 
55. 

Ga—Arnold v. Darby, 176 S.E. SW, 
49 GaApp. 629. 

78. Mass.—^North Ave. Sav. Bank 
V. Hayes, 74 N.B. 311, 188 Mass. 
136. 

N.T.—Dock Haven State Bank v. 
Smlth, 49 N.B. 680. 166 N.T. 186. 

79. IT.S.—^Lincoln County v. Coast 
Bridgre Co., D.C-Mont., 231 P. 468. 
afflrmed 238 P. 706, 161 C.C.A. 
555. 

80. Tex.—^Petty v. Cleveland, 2 Tex. 
404. 

81. S.D.—^Parmerse Bl. Co. v. U. S. 

723 


Pidelity, eta, Co., 172 K.W. 519, 41 
S.D. 614. 

82. Cal.—^Parmers', etc., Bank v. 
De Shorb, 70 P. 771, 137 Cal, 686. 

50 C.J. p 213 note 9. 

Xnowledfire of suretyshlp 
Apparent principal debtor who 
claims to be surety, must show that 
creditor knew he was surety at time 
of act in auestion. 

Ga—^Benson v. Henningr, 178 S.B. 
406, 50 GaAj^p. 492. 

Or.—-Walin v. Toung, 180 P.2d 536, 
181 Or. 185. 

Tex.—Stetson v. !PIrst Nat. Bank, 
CivAjpp., 44 S.W.2d 792, error re- 
fused. 

50 C.J. p 213 note 9 [a]. 

Knowledg‘e and aoceptanoe as surety 
Apparent principal, pleadln^: his 
suretyshlp in action on either nego- 
tiable or nonnegrotlable instrument, 
must prove that plaintiff not only 
knew of suretyshlp, but accepted de¬ 
fendant as surety.—Gran£:er v. 
Harper, 17 P.2d 136, 217 Cal. 16. 

83. N.Y.—Stendal v. Ackerman, 86 
N.TJS. 468, 43 Misc. 54. 

Ohlo.—Koppitz-Melchers Brewlng 
Co. V. Schultz, 67 N.E. 719. 68 Ohio 
St. 407. 

84. Ark-—^Lena Lumber Co. v- 

Brickhouse, 292 S.W. 1007, 173 

Ark. 348. 

60 C.J. p 213 note 7. 

85. Ey.—^People's State Bank of 
Prankfort v. McDermott, 64 S.W. 
2d 484, 251 Ey. 140. 

50 C.J.P 213 note 16. 

86. Mont.—^Mutual Oil Co. v. HamU- 
ton, 236 P. 645, 73 Mont. 385. 
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ly security;S7 and, where payment made by the 
Principal before being adjudicated a bankrupt has 
been retiirned by plaintiff after a claim of prefer- 
ence by the trustee in banlcniptcy, plaintiff may 
have the burden of proving that the payment was 
a preference.*® 

Condifional execution. Where it is daimed that 
the bond was executed and delivered on condition, 
the burden is on the surety to prove the condition,*® 
and that the obligee had notice of it;®0 but, where 
there is no evidence that the surety knew of the 
delivery of the suretyship contract in violation of 
the condition under which it was signed, there is 
no duty on the part of the surety to prove notice 
to plaintiff.®! Where the bond is incomplete for 
failure of the Principal to sign, the burden is on 
plaintiff to prove that the bond was executed and 
delivered in an incomplete condition with the pur- 
pose of the surety to be bound.®® 

Alieration of contracta The burdeij is on the 
surety to prove an alteration of the contract,®® 
and, while it has been held that he has the burden 
of proving that he did not assent to the alteration,®4 
it has also been held that the burden of showing 
assent is on plaintiff.®® Where the principal and 
surety disclaim any knowledge as to who made the 
alteration, the burden is on plaintiff who had pos- 
session of the instrument to explain the alteration.®® 


Extension of time. The burden of proof to show 
an extension of time is on the surety.®*^ In this 
connection he has the burden of proving the ele- 
ments essential to an extension discharging a sure¬ 
ty, such as a binding and enforceable contract®® 
supported by adequate consideration.®® Plaintiff 
has the burden of proving a valid subsisting obliga- 
tion where extension is claimed,! and it has been 
held that he must prove that the surety, after a 
discharge by an extension of time or otherwise, 
made a new promise® or assented to the exten¬ 
sion,® although as to this there is also authority 
holding that the surety has this burden.^ 

Usiiry. After proof of usury, the burden is on 
plaintiff to show that the surety signed with knowl¬ 
edge of the usury.® 

§ 271. Admissibility of Evidence 

The general rules governing the admissibility of evi¬ 
dence In civii cases apply in an action by a creditor or 
obligee against a surety. 

In accordance with, and subject to, the general 
rules governing the admissibility of evidence in 
civii cases, in an action by a creditor or obligee 
against a surety, plaintiff may introduce any com¬ 
petent evidence to establish liability,® and the 
amount of loss or damage he has suffered by rea- 
son of the principars default^ Plaintiff may in- 


87- S.D.—Commercial, etc., Bank v. 
Cassem, 145 X.W. 551, 33 S.D. 294. 

88. Ark.—^Parker v. Gates, 136 S.W. 
330, 97 Ark. 621. 

89. TJ.S.—^Title Gnaranty, etc., Co. 
V. Schxnidt, lowa, 213 P. 199, 129 
aaA- 643. 

Ala.—J, R. WatMns Co. v. Stimpson, 
6 So.2d 430, 242 Ala. 359. 

90u TJ.S.—^Title Guaranty, etc., Co. 

V. Schmidt, lowa^ 213 P. 199, 129 
C.GA. 643. 

91. Ala.—J. R. Watkins Co. v. 
Stimpson, 6 So.2d 430, 242 Ala. 
359. 

SiL Ind.—American Surety Co. v. 
Pangburn, 105 N.E. 769, 182 Ind. 
116, Ann.Cas.l916E 1126. 

83. Ky.—^Brown v. Wilson. 1 S.TV. 

2d 767, 222 Ky. 454. 

50 C.J. p 214 note 32. 

94. Minn.—Guderian v. Leland, 63 
K.W. 176, 61 Minn. 67. 

50 C.J. p 214 note 33. 

96. Cal.—^Tuohy v. Woods, 55 P. 
683, 122 Cal. 665. 

50 CJT. p 214 note 34. 

98. Ky.—Kelly t. Kingr, 145 S.W. 
2d 78, 284 Ey. 42». 

97. Ark,—Colvln v. Qlover, 220 S. 

W. 832, 148 Ark. 498. 

Pa.—Pirst Nat. Bank & Trust Co. 


of Dallastown v. Innerst, Com.Pl., 
51 York Legr.Rec. 145. 

50 C.J. p 214 note 35. 

Frejudloe 

Surety for hire, to be discharged 
by creditores extension of time of 
performance, must not only prove 
extension to definite date without 
bis consent, but also that he was 
prejudiced thereby.—State ex rei. 
Hardy v. Parris, 47 e.W.2d 198, 226 
Mo.App. 1007—60 C.J. p 214 note 36 
[a]. 

98. D.C.—Green v. Lake, 18 B.C. 
162. 

i 99- N.Y.—^Polaris Bldg. Corporation 

V. Bimbers, 241 N.Y.S. 738, 137 
i Misc. 289. 

50 C.J. p 214 note 38. 

1. X.H.—^Tenney ▼. Biiowlton, 60 
]Sr.H. 572. 

2. Ohlo.—^Bramble v. Ward, 40 Ohio 
St. 267. 

3. Cal.—Alexander v. Bosworth, 147 
P. 607, 26 Cal-App. 689. 

50 aj. p 214 note 41. 

4. Minn.—Guderian v. Leland, 68 N. 

W. 175, 61 Minn. 67. 

50 C.J. p 214 note 42. 

5. Ga.—^Lott V. Peterson, 98 S.E. 
361, 23 Ga.App. 458—Omega Bank 
V. Ford, 93 S.E. 106, 20 Ga.App. 
496. 


8- 111.—Corpus JUrls clted lu Ver- 
mont Marble Co. v. Bayne, 15 N.E. 
2d 610, 613, 368 111. 618—Belorod- 
ker Loan & Investment Co. v. 
Goldenberg, 263 IlLApp. 416. 

50 C.J. p 215 note 46. 

Altered note 

(1) The subseguent alteration of 
a note without consent does not ren- 
der it inadmissible as evidence 
against one who had signed his 
name thereto as surety.—^Dwlnnell 
V. McKibben, 61 N.W. 986, 93 lowa 
331. 

(2) The erasure by pen of the 
middle initial in the designation of 
a payee in a promissory note is an 
immaterial alteration where It is 
merely the correction of a mistake, 
so that the altered note is admissi- 
ble in evidence without explanatlon 
of the alteration in an action by the 
payee against the surety.—Cole v. 
Hilis, 44 N.H. 227. 

(3) Pact that surety*s name on 
note was In different colored ink and 
inserted between names of other 
signers does not show alteration 
precluding Its introductlon In evi¬ 
dence.—^Bowers v. Heflebower, 243 
IlLApp. 129. 

7. B.C.—^Zipkin v. Investors Syndi- 
cate, 162 P.2d 678, 80 U.SApp.B.C. 
302. 
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troduce any competent evidence to show nonpay- 
ment^ or default,® that notice of default was giv- 
€n,io the nature of the notice to sue,^! and assent 
to extension of time;^^ and the creditor can show 
a conversation between himself and the principal 
indicating that the creditor was induced to grant 
an extension on a representation by the principal 
that the surety agreed thereto.13 A witing which 
apparently amounts to an extension may be ex- 
plained>4 Where the surety claims discharge for 
noncompliance with tender and demand, evidence 
is admissible to show that security demanded was 
given to secure other debts as well as that on which 
the surety was liableA^ 

The surety may introduce any proper evidence 
to show nonliability^® and mitigation of loss or 
damage.17 Competent evidence is admissible on 
the part of the surety to show fraud, duress, or mis- 
representations,^^ extension of time to the prin¬ 
cipal,or an alteration of the contract,20 or of 
any other matters of release or discharge.^i 

The whole or any part of the contract between 


plaintiff and the principal may be offered by either 
plaintiff or defendant to establish a claim or de- 
fense.23 Conversations and correspondence between 
the principal and creditor can be offered in evidence 
by the surety to show the circumstances under 
which the contract was made. 22 

Irrelevant evidence offered by either party is 
properly excluded.24 

Admissions. Although an admission of one sure¬ 
ty is inadmissible as evidence against a cosurety,25 
it is nevertheless admissible against the maker of 
it as a declaration against interest.26 

§ 272. Weight and Sufficiency of Evidence 

Every fact constituting a materlal element of a 
cause of action or defense !n an action by a creditor 
or obllgee against a surety must be establlshed by 
satisfactory evidence or a preponderance of the evidence. 

As in civil actions generally, every fact consti¬ 
tuting a material element of a cause of action by 
a creditor or obligee against a surety must be es- 
tablished by satisfactory evidence or a preponder- 
ance of the evidence.27 Plaintiff must establish 


ni. —Vermont Marble Co. v. Bayne, 
16 N.E.2d 610, 368 111. 618. 

60 C.J. p 216 note 47. 

8. Mont.—^Mutual Oil Co, v. Hamll- 
ton, 236 P. 646, 73 Mont. 386. 

9. 111.—^Vermont Marble Co. v. 

Bayne. 16 N.B.2d 610, 368 EI. 618. 

10. Minn.—^Parmers’ Co-Op. Exch. 
Co. V. TJ. S. Fidellty, etc., Co., 184 
N.W. 792, 160 Mlnn. 126. 

60 C.J. p 217 note 56. 

11. Ky .—Benge v. Eversole, 160 S. 
W. 911, 166 Ky. 131. 

60 C.J. P 217 note 67. 

12. Qa.—Ver Nooy v. Pitner, 86 S. 
E. 466, 17 aa.App. 229. 

Utah.—Christensen v. Hamilton Re- 
alty Co., 129 P. 412, 42 Utah 70. 
13- Mo.—Whlte V. Middlesworth, 42 
Mo.App. 368. 

14. ni. —^Wing V. Beach, 31 111.App. 
78. 

15. Ala.—^Bradshaw v. Mushat, 84 
So. 406, 17 Ala.App. 202. 

16. Ala.—^Birmingham News Co. v. 
Moseley, 141 So. 689, 226 Ala. 46. 

Tex.—^Bartley v. Comer, Civ.App., 
89 e.W. 82. 

60 C.J. p 216 note 48. 

17. Ga.—Webb-Harris Auto Co. v, 
Industrial Acceptance Corp., 137 
S.E. 770, 164 Ga. 64. 

60 C.J. p 216 note 49. 

18- P€L—^Pountain v. Big-ham, 84 Al. 
131, 236 Pa. 36, Ann.Cas.l913D 

1186. 

60 C.J. p 216 note 61. 

19. S.D.—Wlndhorst v. Bergrendahl, 
111 N.W. 644. 21 S.n. 218, 130 Am. 
S.R. 715. 

60 C.J. p 216 note 62. 


20. Ga.—J. R. Watkins Co. v. El- 
lington, 29 S.E.2d 300, 70 Ga.App. 
722. 

50 C.J. p 216 note 53. 

21. Lia.—^People's State Bank v. U. 
S. Fidellty. etc., Co.. 98 So. 263, 164 
La. 836. 

60 C.J. p 216 note 64. 

Notice to sue principal 

Evidence of notice by sureties to 
creditor to sue principal may prop¬ 
erly be admitted in suit against 
sureties. 

Ga.—J. R. Watkins Co. v. Seawright, 
164 S.B. 293, 41 Ga-App. 617. 
lowa.—Cleophas v. Walker, 233 N. 
W. 257, 211 lowa 122. 

22. Ga.—J. R. Watkins Co. v. El- 
lington, 29 S.E.2d 300, 70 Ga.App. 
722. 

60 C.J. p 216 note 60. 

23. Cal.—Gintjee v. Kniellng, 170 P. 
641, 35 Cal.App. 663. 

111.—^Vermont Marble Co. v. Bayne, 
15 N.E.2d 610, 368 111. 618. 

AccoTint signed or acknowXedged. by 
Principal 

(1) In seller*s action agralnst buy- 
er and sureties to recover balance 
due for goods sold buyer, where 
surety contract bound sureties bo 
pay seller for all goods sold buyer 
and further provided that any state- 
ment made by buyer as to amount of 
indebtedness due at any time should 
be binding on sureties, one of sure¬ 
ties could not complaln of admission 
in evidence of an account stated be- 
cause it was signed by buyer alone, 
and not by surety.—^Hoadley v. W. 
T. Rawleigh Co., 44 N.B.2d 231, 112 
Ind.App. 663. I 
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(2) Where petiti on In action on 
written surety agreement pleaded 
the agreement, and the account stat¬ 
ed with the written acknowledg- 
ment and approval of the principal 
executed with the authority, knowl- 
edge, and approval of the defendant 
sureties, the account should have 
been admitted In evidence wlthout 
further proof of its correctness and 
execution, slnce sureties might have 
I denied such execution under oath, 
thus casting on plaintiff burden of 
proof of due execution.—^W, T. Raw- 
lelgh Co. V. Sherley, Tex.Civ.App., 
165 S.W.2d 465, error dismissed. 

24. Ga.—^La Boon v. Wright & 
Liocklln. 165 S.B. 770. 42 Ga.App. 
275. 

lowa.—Perry Auto Co. v. Malnland, 
294 N.W. 281. 229 lowa 187. 

Pa.—^Mechanics* Trust Co. v. Fidell¬ 
ty & Casualty Co. of New York, 
156 A. 146, 304 Pa, 526. 

Utah.—Corporation of President of 
Church of Jesus Christ of Latter- 
Day Saints v. Hartford Accident 
& Indemnity Co,, 96 P.2d 736, 98 
Utah 297. 

W.Va,—Motrlson v, Harmon, 167 S- 
B. 741, 113 W.Va. 304. 

25. lowa.—^Hunter v. Porter, 109 N. 
W. 283, 183 lowa 391. 

Admissibllity of admissions by Prin¬ 
cipal against surety, and of ad¬ 
missions by surety against Princi¬ 
pal see Evidence $ 366. 

26. lowa.—Hunter v. Porter, supra, 

27- Hl.—Wilson Grocery Co, v. Na¬ 
tional Surety Co., 218 111.App. 684. 
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by such evidence a breach or default of the prin¬ 
cipales and loss or damage thereby.es The same 
facts which establish nonpa3rment as to the Prin¬ 
cipal affect the sureties.so Where default consists 
of a crime, the rules in civil cases must be applied 
to ascertain from the preponderance of evidence 
the guilt of the principal,Sl and it is not necessary 
that proof be sufficient to sustain a conviction 


and, where the time of defalcation is in issue, the 
time charged in an information charging embez- 
zlement, to which the principal pleaded guilty, is 

sufficient.S3 

The surety must cstablis'h by satisfactory evi¬ 
dence or by a preponderance of the evidence the 
particular matter of defense on which he relies,34 


W.Va.—Halnes v. Kuykendall, 199 S. 

B. 449, 120 W.Va. 649. 

50 C.J. P 217 note 66. 

Case mxurt 1)0 clearly provod 
Pa.—^Thommen v. Wolfe, 13 Pa-Dist. 
& Co. 491. 

Bvidonce beld Insnfflolexit to Bhow 
lialillllT' of snzety 

Ga.—Hili V. Opelika Wholesale Gro- 
cery Co., 192 S.E. 242, 66 Ga~4.pp. 
142. 

Ky,—Kelly v. King. 145 S.W.2d 78, ! 
284 Ky. 429. 

La.—Gardner v. 0*Keefe, 99 So. 398, 
156 L-a. 447. 

Tex.—'I^ational Surety Co. v. Atasco- 
sa Ice, eta. Co., Civ.App., 222 S.W. 
697. 

50 aj. p 218 note 86 [al. 

SvldeiLCo snSIcieiLt 

(1) In ireneral. 

H.S.—^Prudence Co. v. Pidelity & De- 
posit Co. of Maryland, H.CJt^.T., 7 
F.Supp. 392, reversed on other 
grounds, C.C.J^, 77 P.2d 834, modi- 
fled on other grounds 66 S.Ct. 387, 
297 U.S. 138, 80 L.Bd. 581, motion 
denled 56 S.Ct. 679, amended on 
other grrounds 56 S.Ct. 935, 298 U.S. 
642, 80 L..Bd. 1374. 

Ga.—^Pack v. Atlanta Georgrian Co., 
176 S.B. 523, 49 Ga.App. 549. 

Lta.—^Hopkins v. Kational Surety Co., 
97 So. 297, 154 La. 61. 

Neb.—First Trust Co. of Omaha v. 
GlendaXe Realty Co., 250 N.W. 68, 
125 Neb. 283. 

Tex.—Detroit Fidelity & Surety Co. 

V. First Nat. Bank, Civ.App., 66 S. 

W. 2d 406—Constitutlon Indemnlty 
Co. of Philadelphia v. Armbrust, 
ClvJ^pp., 25 S.W.2d 176, error re- 
fused—^Dallas Homestead, eta, 
Assoa V. Thomas, 81 S.W. 1041, 36 
Tex.Civ.App. 268. 

50 GJ. p 218 note 85 [al. 

(2) To Show that contractores no- 
tice to defaultins subcontractor and 
surety constituted election to termi¬ 
nate performance and to sue for 
breach.—Pacific Coast Engineering- 
Co. V. Detroit Eldelity & Surety Co., 
6 P.2d 888. 214 CaL 384. 

(3) To Show that loan made by 
obligee suing on bond was loan se- 
cured thereby,—Municipal Bond Co. 
V. BaJboa Const. Co., 84 P.2d 1032, 
140 CaLApp. 57. 

(4) To Show that the nayee was 
diligent in trying to collect the note 
from the maker.—Garrett v. Bishop. 
196 SJffi. 910. 57 GaJVPP. 813. 


(6) To Show surety waived altera- 
tion of contract.—Haddad v. West¬ 
ern Contracting Corp., D.C.W.Va., 71 
F.Supp. 212. 

(6) To Show that subcontractor's 
surety authorlzed contractor to com¬ 
plete job which subcontractor was 
unable to flnish.—Constitution In- 
demnity Co. of Philadelphia v. Mor¬ 
gan, Tex.Civ-A,pp., 49 S.W.2d 497, er¬ 
ror refused. 

(7) To Show consent by surety to 
extension of note.—Cravey v. Ash- 
bum Bank, 161 S.EL 664, 40 Ga.App. 
806. 

(8) To Show that surety received 
sufficient and timely notice of prin¬ 
cipales default. 

U.S.—Glens Falis Indem. Co. v. Bas- 
ich Bros. Const. Co., CC.A.CaJ., 166 
F.2d 649, certiorari denled 68 S.Ct 
1347, 334 U.S. 833, 92 L.Ed. 1760. 
Colo.—Federal Surety Co. v. Whlte, 
295 P. 281, 88 Colo. 238. 

Va.—^Maryland Casualty Co. v. Clint- 
wood Bank, 154 S.E. 492, 165 Va. 
181. 

28 . Bvidence held InsnfilcleiLt to 
Show default or breach 

U.S.—^Massachusetts Bondlng & In¬ 
surance Co. V. John K. Thompson 
Co., GC.A.MO., 88 P.2d 825, certio¬ 
rari denled 57 S.Ct 941, 301 U.S. 
707, 81 D.Ed. 1361. 

Fla.—J. R. Watkins Co. v. Batmon, 
191 So. 199, 140 Fla. 144. 

Ind.—Sparta State Bank v. Myers, 
177 N.E. 258, 202 Ind. 663. 

W.Va.—Haines v. Kuykendall. 199 S. 

E. 449. 120 W.Va. 649. 

50 C.J. p 217 note 67 [b]. 

Svldenoe held sufiloleiLt to 9how de- 
fanlt or breach 

Tex.—^Maryland Casualty Co. v. 
Walsh & Burney Co., ClvA.pp., 119 
S.W.2d 94. 

60 GJ. P 217 note 67 [a]. 

29. Mlss.—National Surety Co. v. 
Runnelstown Cons. School Trus- 

* tees, 111 So. 445, 146 Miss. 277. 

60 GJ. p 217 note 68. 

Svldeiioe held Insufilolent to Show 
lOBB or damage 

Ala.—^Bverglades Const Co. v. Amer¬ 
ican Surety Co., 166 So. 829, 229 
Ala. 290. 

60 C.J. p 217 note 68 [b]. 

Bvidence held guffioient to Show loss 
or damage 

U.S.—Northwestern Jobbers Credit 
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Bureau v. National Surety Cor¬ 
poration, D.C.Minn., 64 F.Supp. 716. 
Vt—Springfleld Co-op. Freeze Lock- 
er Piant v. Wiggins, 63 A.2d 182, 
115 Vt 446. 

50 C.J. P 217 note 68 [a]. 

30. Pa.—Guldin v. Faber, 1 Walk. 
436. 

31. Kan.—^Mclntyre v. American 
Surety Co., 166 P. 690, 97 KAn. 629. 

Mo.—^P&.rmers' L. & T. Co. v. South¬ 
ern Surety Co., 226 S.W. 926, 286 
Mo. 621. 

32. HL—Wilson Grocery Co. v. Na¬ 
tional Surety Co., 218 Ill.App. 684. 

Mo.—Grand Lodge of United Broth¬ 
ers of Friendship and Slsters of 
Mysterious Ten v. Massachusetts 
Bonding & Insurance Co., 25 S.W. 
2d 783, 324 Mo. 938. 

Mont—^Moirtana Auto Finance Cor¬ 
poration V. Federal Surety Co., 278 
P. 116, 85 Mont 149. 

50 C.J. P 217 note 71. 

33. Wis.—Armenia Lodge No. 97 I. 
O. O. P. V. U. S. Fidelity, eta, Co., 
176 N.W. 68, 171 Wis. 210. 

34. Ark.—^Bank of Maynard v. Car- 
roU, 49 S.W.2d 369, 185 Ark. 788. 

Evidence held Insnfficlent 

(1) To establish suretles' defense 
that wholesaler and retalier were 
engaged in selling drugs and medl- 
cines in vlolation of statute, in 
wholesalei^s action agrainst retalier 
and suretles for goods sold.—W. T. 
Rawleigh Co. v. Shogren, 267 N.W. 
102, 192 Minn. 483. 

(2) To establish that holders of 
notes were estopped to seek recov- 
ery from surety on notes because of 
delay in attempting to enforee col- 
lectlon of indebtedness until Princi¬ 
pal became insolvent—^Lincoln 
County Bank v. Maddox, 114 S.W.2d 
821, 21 TennA.pp. 648. 

(3) To Show that employer con- 
tlnued employee in Service after dis- 
covery of dishonesty.—^Lac Qui Parie 
Town Farmers Union Pire Ins. Co. v. 
Remsberg, 263 N.W. 466, 196 Minn. 
402. 

(4) To establish defense that oth¬ 
er signatures were to be procured 
on the obligation before the surety 
would be bound.—W. T. Bawleigh 
Co. V. Disheroon, 134 S.W.2d 4, 199 
Ark. 479. 

(5) To Show other matters see 50 
C.J. p 218 note 86 [a]. 
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such as lack o£ consideratiori discharge or re- 
lease®® by payment or performance,87 by release of 
the Principal,38 or by extension of time;39 that the 
creditor toew of the default of the principal, but 
failed to notify the surety that the surety gave 
plaintiff notice to siie;^! fraud or misrepresenta- 
tions;^2 noncompliance with the contract by the 
creditor or obligee;^® material alteration of the 
contract,and injury resulting therefrom when 
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injnry must be diown;^5 or rescission or termina- 
tion of the contract^® 

Prima facie evidence. Undisputed testimony for 
plaintiff, showing a balance due him and no ac- 
tion releasing the snrety, has been held to establish 
a prima facie case;^7 and the amount acknowl- 
edged by a public officer to be due by him to the 
state, in his retum to the auditor, is prima facie 


Xivldenoe lield siiffiolent to estalDllsh 
defense 

Ky.—Kelly v. Kinsr, 146 S.W.2a 78, 
284 Ky. 429. 

50 C.J. p 218 note 85 [a]. 

35. Evldence InsnlSlcleiLt to ihow 
laok of oonslderation 

Ky.—Skagrgrs v. Marcum, 67 S.W.2d 
670. 247 Ky. 712. 

Svldence Emfflolent to sliow laok of 
oonslderation 

Tex.—Green v. American Refinlngr 
Properties, Civ.App., 22 S.W.2d 
343. 

36. Ark.—^Bank of Maynard v. Car- 
roll, 49 S.W.2d 369, 186 Ark. 788. 

Svidence Insnfflclent to sIlow dls- 
ohargre ox release 

Ark.—^Bank of Maynard v. CarroU, 
supra. 

Colo.—^Federal Surety Co. ▼. Wliite, 
296 P. 281, 88 Colo. 238. 

Mov—^McKlnney v. Lynch, App., 46 
S.W.2d 874. 

Srldenoe sufficient to Show dls- 
charffe or release 

Mo.—^McKlnney v. Lynch, App., 102 
S.W.2d 944. 

37. 111.—^Peter Schoenhofen Brew- 
ingr Co. V. Dailey, 193 IU.App, 86. 

Bvldence insnffident to Show pay¬ 
ment or performan.ce 
N.J.—^Edmund D. Cook, Inc., v. Com- 
merclal Casualty Ins. Co., 190 A. 
99, 15 IST.J.Misc. 256, afOrmed 190 
A. 102, 117 N.J.Law 440. 

50 C.J. p 217 note 74 [h]. 

Evldence sufficient to Show payment 
or performance 

Mo.—St. Charles Sav. Bank v. Ben- 
ker, 204 S.W. 902. 

Evldence sufficient to Show paxtlal 
payment 

Ky.—^Pool V. First Nat. Bank of 
Princeton, 166 S.W.2d 4, 287 Ky. 
684. 

38. La.—Tooke v. Burke, 76 So. 668, 
141 La. 746. 

50 C.J. p 218 note 78. 

39. Acceptance of Interest In ad- 
vance may be evidence of agrreement 
to extend so as to discharg^e surety, 
but it is not concluslve.—^Lynn v. 
Toung, 78 S.W.2d 26, 257 Ky. 368— 
60 C,J. p 217 note 76 [b] (6). 


Evidence held Insuffident to Show 
extension of time 

Ark.—Holman v. Armstrongr, 63 S. 

W.2d 339, 187 Ark. 958. 

Mo.—First Nat. Bank ▼. Fulton, 
App., 28 S.W.2d 368. 

60 C.J. p 217 note 75 [b]. 

Evldence held sufficient to Show ez- 
tension of time 

Iow€L—^Ellers v. Friellng, 234 N.W. 
275, 211 lowa 841. 

La.—^rtem Co. v. Polazzo, 134 So. 346, 
18 La.App. 694, modifled on other 
grrounds 138 So. 458, 18 La.App. 
694—0*Banlon v. Willis, 129 So. 
440. 14 La.App. 638. 

60 C.J. p 217 note 76 [a]. 

Evldence held sufficient to show non- 
oonsent of surety 
La.—0*Banion v. Willis, supra. 

40. Ark.—IX. S. Fidelity & Guaran- 
ty Co. V. Lyons & Camahan, 70 S. 
W.2d 662, 188 Ark. 1078. 

60 C.J. P 218 note 76. 

Evldence held Insuffident to Show 
failure to srive notice 
Ark.—^U. S. Fidelity & Guaranty Co. 

V. Lyons & Camahan, supra. 

41. Oral proof that surety notiUed 
creditor to sue Principal or permit 
surety to sue must be ciear, positive, 
convincingr, and satisfactory.—Cleo- 
phas V. Walker, 233 N.W. 267, 211 
lowa 122. 

Evldence held insuffident to show 
notice to sue 

Ala.—Whlte v. Haralson, 124 So. 417, 
220 Ala. 189. 

50 C.J. p 218 noto 77 [b]. 

Evldence held suffident to show no- 
tloe to sue 

lowa.—Cleophas v. Walker, 233 N. 

W. 267, 211 lowa 122. 

Ky.—^Baker v. Whittaier, 197 S.W. 
644, 177 Ky. 197. 

42. Ciear proof 

Where fraud is allegred, the proof 
must be ciear, precise, and indubita- 
ble.—^Perffuson Packing Co. v. Mlhal- 
ic, 99 Pa.Super. 158. 

Proof by faots and drcumstances 
Fraud may be sufflciently shown 
by several facts and drcumstances, 
althougrh no one of them by itself 
would prove it.—^Frankliu Bank v. 

I Cooper, 39 Me. 642. 

Evldence held insuffident to show 
fraud or mlsrepresentations 
I U.S.—Northwestern Jobbers Credit 
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Bureau v. National Surety Corpo¬ 
ration. D.C.Mlnn., 64 F.Supp. 716. 
111.—Belorodker Loan & Investment 
Co. V. Goldenberg, 253 IllA.pp. 416. 
60 C.J. p 218 note 79" [b]. 

Evldence held suffident to Show 
fraud or mlsrepresentations 
N.T.—Phillips V. U. S. Fidelity, etc., 
Co., 193 N.Y.S. 647, 200 App.Biv. 
208. 

43. Evldence held insuffident to 
Show noncompliance 

Ark.—W, T. Rawlelgh Co. v. Tiffln, 
139 S.W.2d 262, 200 Ark. 427. 

60 CJ. P 218 note 81 [a]. 

Bvldence held suffident to show non¬ 
compliance 

Neb.—^Doran v. National Surety Co., 
260 N.W. 82, 126 Neb. 299. 

N.M.—^Pacific Nat. A^. Credit Cor¬ 
poration V. Hagerman, 61 P.2d 867, 
39 N.M. 649. 101 A.L.R 1301. 

44. Evldence held insuffident to 
Show alteration of contract 

Ala.—^Hardegree v. Riley, 122 So. 
814, 219 Ala. 607. 

CaL—Storm & Butts v. Llpscomb, 3 
P.2d 667, 117 Cal.App. 6. 

Ky.—Citizens Bank of Morehead v. 
Nickell, 126 S.W.2d 820. 277 Ky. 
424. 

Pa.—Koch V. Moyer, 158 A. 198, 103 
Pa.Super. 270. 

60 C.J. p 218 note 83 [b]. 

Evldence held suffident to diow al¬ 
teration of contract 
Ky.—Kelly v. King, 146 S.W.2d 78, 
284 Ky. 429. 

Tenn,—Fidelity Bond & Mortgage 
Co. V. Ajuerican Surety Co., 14 
TeniLApp. 211. 

50 C.J. P 218 note 83 [a]. 

45. 111.—^Mathes v. Stewaxt. 249 EL 
App. 558. 

50 C.J. p 218 note 84. 

Evldence held suffident to show 
prejudlce or injury 
Tenn.—^National Acceptance Co. v. 

Royal Indemnity Co., 9 TennJ%.pp. 
j 615. 

46. N.Y.—Matter of People, 226 N. 

I Y.S. 175, 222 App.Div. 304, reversed 

on other grounds 165 N.F. .S29, 250 
I N.Y. 410. 

I 50 C.J. p 218 note 82. 

147. Mlss.—Chicago Portrait Co. v. 
I Maddoz. 73 So. 278. 112 Miss. 434. 
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evidence of the amount due, not only against him- 
self, but also against his sureties.^^ While the 
surely has the burden of proving an extension of 
time, as discussed supra § 270 b, the acceptance of 
interest in advance may be prima facie evidence of 
a contract to extend,^^ raising a presumption of 
factio In an action against sureties on a note, 
the note is prima facie evidence against them.^^ 
Possession of the bond by the obligee at the time 
a suret^s name was erased, together with failure 
to proceed against that surety, is prima facie evi¬ 
dence of the obligee’s consent to the erasure.52 
Where the bond of suretyship provides that a writ- 
ten statement by an employer, based on the accoimts 
of the Principal, “shall be prima facie evidence" of 
a loss sustained by the -wrongful act of the Prin¬ 
cipal, the employer makes out a prima facie case 
by offering such a statement in evidence-^^ 

Inferences frotn evidence, General rules gov- 
em the sufficiency or insufficiency of evidence to 
support inferences.®^ 

§ 273. Trial 

The general rules relatlng to trials In clvll actions 
ordinarlly apply In actions against sureties. 


The general rules relating to trials in civil ac¬ 
tions ordinarily apply in actions against sureties, 
and, in accordance with such rules, a surety may 
not complain of irregularity in the proceeding 
which does not aifect him.^® It has been held that 
the right to make the concluding argument rests 
with defendant surety,57 although there is other 
authority to the effect that such right is with plain- 

tiff creditor.55 

§ 274. - Questions of Law and Fact 

a. In general 

b. Direction of verdict 

a. Id. General 

In actions by a creditor or obligee against a suretyw 
questions of law are matters for the court to determine,^ 
but questions of fact are for the Jury, where the evidence 
on such questions is in conflict. 

General rules govem in determining what are- 
questions of law and fact in actions by a creditor 
or obligee against a surety.59 Since questions of 
law are matters for the court to determine,®® it i& 
for the court to pass on the construction of writtens 
instruments,®! and to determine whether the evi¬ 
dence is sufficient to go to the jury.®^ On the oth- 


4S. Ky.—^Rodea v. iCk)tnmonwealth, 6 
B.M6Z1. 8S9. 

49. Va.—Cape Charles 33ank v. 
Farmers' Mut. Exch., 92 S,B. 918, 
120 Va. 771. 

50 C.J. p 219 note 90. 

50- Tex,—Guer^ruin t. Boone, 77 S. 

W. 680, 88 Tex.Civ.App. 622. 

50 C.J. p C19 note 91. 

Behnttal of presumption. 

Presumption that prepa 3 niient of 
Interest indicates time extension dis- 
charirinsr surety was held rebutted 
wheire obllsor on mortgage, havingr 
received routlne notlces from bank 
that interest would be due on speci- 
fied date, mailed checks therefor 
which sometimes reached bank from 
one to ftve days before interest day, 
and checks were thereupon put in 
course of collection and entries made 
on books by clerks.—^King^s County 
Trust Co. V. Giovinco, 194 NJBL 60, 
266 N.T. 187. 

5X. Ky.—^Brown v. Wllson, 1 S.W- 
2d 767, 222 Ky. 454. 

52. K.D.—^Hilleboe v. Warner, 118 
N.W. 1047, 17 JNr.D. 694. 

53. U.S.—^American Surety Co. t. 
Pauly, N.T., 72 F. 484. 18 C.C.A. 
657, afflrmed 18 S-Ct. 568, 170 U.S, 
160, 42 L..Kd. 987. 

64. Ky.—^Browu v. Wilson, 1 S.W- 
2d 767, 222 Ky. 454. 

50 CLJ. p 219 notes 96, 97. 

Batisislo n of fime 

<X> Agpreement of obligree to grant 


obll^r extension of time so as to 
release sureties cau be implled fTom 
actions and circumstances attendlngr 
transactlon between parties.—0*Ban- 
ion V. WUlis, 129 So. 440, 14 LaJLpp. 
638. 

(2) Mere acceptance of additional 
security for debt raises no implica- 
tlon of extension of time for ‘pay- 
ment such as rele£Lses surety.— 
Plummer v. Wilson, 185 A. 311, 322 
Pa. 118. 

Alteration of instrnmeut 

Testimony of sureties that they 
sigmed unaltered note, left with mak- 
er before delivery to payee, did not 
authorize inference that payee al- 
tered note.—^Rankin v. GrifCeth, 189 
S.S1 360, 87 GaApp. 203. 

55. lowa.—Graxmer v. Byam. 265 N. 
W. 663, 218 lowa 636. 

SnlmilssioiL of Issues to Jury 

(1) In greneraL—Granner v. Byam, 
supra. 

(2) In suit agrainst subcontractor 
and surety. evidence of oral contract 
for rollingr subgrade not Included in 
written contract and on which sure¬ 
ty was not bound was erroneously 
submitted to jury without exempt- 

iing surety from liability for breach 
of oral contract.—^Inland Bnglneer- 
ingr & Construction Co. v. Maryland 
Casualty Co.. 290 P. 367. 76 Utah 
435. 

56. La.—Hennen v. Wood, 16 La. 
Ann. 263. 

728 


57. Ky.—Columbla Flnance. etc.*. 
Co. V. Mltchell, 72 S.W. 360, 24 Ky. 
li, 1844. 

58. Ky.—Stepp v. Hatcher, 67 S.W^ 
819. 23 Ky.Lf. 2441. 

69. Or.—H^dock Const. Co. v. Wil- 
ber, 169 P.2d 699. 178 Or. 659. 
Xhcrease of Uablllty 
Whether change in circumstances^ 
elfected by parties to Principal con¬ 
tract increases surety*s liability. 
causing dlscharge. is question of" 
f act.—Provid mce, Fhll River &- 
Newport Steamboat Co. v. Massa-- 
chusetts Bay S. S. Corporation, B.C. 
Mass., 38 F.2d 674. 

legrality of transactloiL may be ai. 
question of fact.—W. T. Rawleigh- 
Co. V. Bammons, LaApp., 24 So.2d; 
406. 

60' Or.—Haddock Const. Co. v. Wil- 
ber. 169 P.2d 699, 178 Or. 669. 

50 C.J. p 219 note 6. 

61. Cal.—Ingalls v. Bell, 110 P.2di! 

1068, 43 Cal.App.2d 366. 

Colo.—W. T. Rawleigh Co. v. Bick- 
neite, 61 P.2d 1028, 99 Colo. 276. 
Pa.—Cohen v. Bank of Philadelphia. 
& Trust Co., 166 A. 742, 102 Pa., 
Super. 279. 

ea, Tex.—^Peopl6's Flnance Co. of* 
Dallas V. Sabanovich, Com«4pp., 26- 
S.W.2d 187. 

60 C.J. p 219 note 6. 

Where evidence was undlspnted on> 
whether surety ratifled alteration ln> 
note. Its effect was question of law*. 
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«r hand, questions of fact on which the evidence 
is confiicting are for the jury to determine.63 On 
a trial without a jury, questions of fact are for the 
trial court®^ 

Generally, where it is doubtful from the testi- 
mony what relationship defendant assumed, that 
point should be left with the jury.65 Accordingly, it 
is a question for the jury, on confiicting evidence, 
whether defendant whose name appeared on the 
face of a note was a surety only;®® but, in an ac- 
tion on an instrument, where defendants did not 
admit that they were sureties on the obligation but 
admitted the execution of the obligation in which 
they were stated to be sureties, as set out in the 
complaint, their relationship on the obligation is 
presented to the court for detennination as a mat- 
ter of law.®7 The jury are not obliged to believe 
any witness, and are not bound to find that cer- 
tain defendants are sureties when the instrument is 
silent as to that point.®^ Where statutes provide 


that the clerk shall certify, in recording the judg- 
ment, the relationship of defendants, it is not the 
duty of the jury to find which defendant is the 
Principal and which is the surety.®® 

Where the evidence is confiicting, it is for the 
jury to decide whether there was a bone fide con- 
tract between the principal and the creditor 
whether a surety lacked capacity at the time he ex- 
ecuted the contract,*^! or executed it under du- 
ress;7® whether the surety’s signature is gen¬ 
uine;*^® and whether a contract set out in the dec- 
laration was the one for the performance of which 
defendant gave bond.*^^ Likewise, it is for the jury 
to pass on questions of fact relating to default,*^® 
such as whether a default relied on was within the 
tenns of the contract,*^® or whether default was due 
to plaintifPs conduct;'^'^ and the jury should also, 
in case of confiicting evidence, determine whether 
plaintiff suffered loss by reason of the breach,*^® 


—^People*s Flnance Co. of Dallas v. 
Sabanovich, supra. 

Xividence lield IsistilELolent to go to 
jury 

lowa.—Smlth v. Tullis, 259 N.W. 202, 
219 lowa 712. 

60 aX p 219 note 6 [b]. 

63. U.S.—Vanadium Corp. of Amer¬ 
ica T. Fldelity & Deposit Co. of 
Md., C.C.A.N.Y., 159 P.2d 106—R. 
P. Parnaworth & Co. v. Blectrical 
Supply Co., C.C.A.La., 112 P.2d 150, 
130 A.Ii.R. 192, rehearing denled 
113 P.2d 111, 130 A.L,.R. 197, cer¬ 
tiorari denled 61 S.Ct. 139, 311 U. 
S. 700, 85 L.Ed. 464. 

Cal.—IngaUs v. Beli, 110 P.2d 1068, 
43 CalJ^pp.2d 356. 

Fla.—J. R. Watkins Co. v. Batmon, 
191 So. 199, 140 Fla. 144. 

Oa.—J. R. Watkins Co. v. Bllingrton, 
29 S.B.2d 300, 70 Ga.App. 722. 

Mo.—J. R. Watkins Co. v. Doty, App., 
167 S.W.2d 86. 

50 C.X p 219 note 7. 

Xvldence held for Jury 

(1) As to whether principal de¬ 
fendant was Indebted to plaintiff at 
time of execution of contract.—J. IV 
Watkins Co. v. B^ington, 29 S.B.2d 
200, 70 Ga.App. 722. 

(2) As to conversion by Principal. 
—Stilley v. Dawsey, 160 S.E. 763, 153 
S.C. 276. 

(3) As to unauthorized payments 
by creditor.—Somers Lumber Co. v. 
Best, 164 A. 419, 110 N.XLaw 199— 
50 C.X p 219 note 6 [a] (6). 

(4) As to other particular mat- 
ters. 

Ga.—J. R. Watkins Co. v. Brewer, 
36 S.B.2d 442, 73 Ga.App. 331. 

N.X—Waton v. Detroit Fidelity & 
Surety Co., 160 A. 657, 109 KX.Iiaw 
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64. Mo.—First Nat. Bank v. Fulton, 
App., 28 S.W.2d 368. 

50 C.X p 221 note 46. 

Coznaker or surety 
Whether defendant in action on 
notes was comaker or surety was a 
question for trial court sitting as 
Jury.—^First Nat. Bank v. Fulton, su¬ 
pra. 

Belease or dlscharge of surety 
U.S.—^Prudence Co. v. Fidelity & Be- 
posit Co. of Maryland, C.C.A.N.T., 
77 F.2d 834, modified on other 
grounds 56 S.Ct. 387, 297 U.S. 198, 
80 L.Bd. 581, motion denled 66 S. 
Ct. 679, amended on other grounds 
66 S.Ct 935, 298 U.S. 642, 80 L.Ed. 
1374. 

Mo.—^First Nat Bank v. Fulton, 
App., 28 S.W.2d 368. 

60 C.X p 221 note 46 [a], [c]. 

65. Mo.—Jobe v. Buck, 31 S.W.2d 
98, 224 Mo.App. 621. 

50 C.X p 220 note 8. 

66. Ala.—Culwell v. Bdmondson, 
129 So. 276, 221 Ala. 424. 

Mo.^^Tobe V. Buck, 31 S.Vv .2d 98, 
224 MoA.pp. 621. 

67. N.C.—^Dillard v. Farmers* Mer- 
cantile Co., 129 S.E. 698, 190 N.G 
225. 

68. N.Y.—Brink v. Stratton, 72 N. 
Y.S. 87, 64 App.Div. 331, reversed 
on other grounds 68 N.B. 148, 176 
N.Y. 160, 63 L..RA. 18'2. 

69. Neb.—Smith v. Roehrig, 133 N. 
W. 230, 90 Neb. 262. 

70- N.Y.—Juell V. New Amsterdam 
Casualty Co., 229 N.Y.S. 190, 223 
App.Div. 612. 

Subterfuge 

Whether contracts for delivery of 
lumber guaranteed by surety were 
mere subterfuge to secure perform- 
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ance by so-called **seller’* of loan 
agreements slmultaneously execut¬ 
ed therewlth, and of which surety 
was not informed, was a question 
for Jury.—National Surety Co. v. 
Russell, aC.A.Ind.. 66 P.2d 104. 

71. 111.—Hauty v. Smith, 74 IlLApp. 
194. 

50 C.X p 220 note 12. 

72. Pa.—Fountaln v. Bigham, 84 A. 

131, 236 Pa. 35, Ann.Cas.l913D 

1185. 

73« Ark.-nT. R. Watkins Medical Co. 
V. Montgomery, 215 S.W. 638, 140 
Ark. 487. 

50 C.X p 219 notes 6 [a] (3), 7 [a] 
(18). 

74. Ala.—U. S. Fidelity, etc., Co. v. 
Damskibsaktieselskabet Habil, 35 
So. 344, 138 Ala. 348. 

Mo.—Suburban Mut. Bldg., etc., As- 
soc. V. Paulus, 80 Mo~A.pp. 36. 
Substltuted contract 
Whether bond delivered to secure 
I orlginal buildlng contract never car- 
ried out secured subsequent contract 
substltuted for orlginal and bearlng 
same date was a question for Jury. 
—^Kroeger v. Union Indemnity Co., 
14 P.2d 258, 40 Ariz. 467. 

75- Pa.—^McClelland v. New Am¬ 
sterdam Casualty Co., 185 A. 198, 
322 Pa. 429. 

76. Pa.—American Blstrict Tei. Co. 
V. Xenning, 21 A. 162, 139 Pa. 594. 

50 C.X p 220 note 16. 

77. Mich.—Boherty v. Detroit Fi¬ 
delity, etc., Co., 214 N.W. 833, 240 
Mich. 36. 

78- D.C.—Zipkin t. Investors Syndi- 
cate, 152 F.2d 678, 80 U.S.App.D.a 
802. 

50 C.X p 220 note 18. 
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and how much;'^^ whether certam items of dam- 
age were the resuit of a breach oi contract;80 
and what is a reasonable time for the surety to 
exercise an option to perform after default by the 
principaL^i 

The jury likewise should pass on the point of 
acceptance of work by the obligee as performance 
of the contract;82 whether a retum of collateral 
by plaintifT was negligence releasing the surety; 
the amount of loss of security in the creditores 
hands;*^ consent of the surety to nonobservance 
of conditions in the bond;85 whether or not the 
creditor was notified to sue;®® whether the surety 
was released by statements of plaintiif ;®'^ and 
whether a note was accepted as payment.®® Wheth¬ 
er or not one was an agent for one of the parties 
is a question of fact for the jury,®® but the extent 
of his authority is for the court.®® 

Fraud. It is generally a question for the jury 
whether the surety was induced to become such by 
plaintifFs fraud,®i or fraud of which he had knowl- 
edge,®2 or whether the surety was or was not misled 
by the misrepresentations.®® It is for the jury to 
determine whether a failure of the obligee to in- 
fonn the sureties of a shortage of the principal 


before execution indicates bad faith.®^ 

Notice of default. Whether a surety was given 
notice of his principales default as required by the 
terms of his obligation ordinarily is a question 
for the jury on oonfiicting evidence.®® The ques¬ 
tion what constitutes a reasonable time for giving 
notice to the surety of any act or omission that 
might involve loss pursuant to a provision of the 
contract ordinarily is for the jury,®® but whether 
a reasonable time has elapsed before the required 
notice was given is for the court to decide as a 
matter of law, where there is no confiict of tes- 
timony, and different conclusions cannot be drawn 
from the testimony.®^ 

Extension of time for payment or performance. 
Whether an agreement for an extension of time 
has been made,®® and, if made, what are its terms,®® 
and whether the surety consented to the exten- 
sion,i are questions properly to be submitted to the 
jury; but the effect of the extension, if proved, is 
for the courL® 

Altemtion of contract. The question whether or 
not there was an alteration of the principal^ obliga¬ 
tion so as to discharge the surety is for the jury;® 


79. IT.T.—New York v. Kelly, 98 N. 
Y. 467, 50 Am.R. 699. 

80. D.C.—ZipJdn -y. Investors 83 ^ 1 - 
dlcate, 152 F.2d 678, 80 U.S.App. 

D. C. 302. 

Mlnn.—^Macleed v. National Surety 
Co., 158 N.W. 619, 133 Minn. 351. 

81. Ga.—^Thoznason v. Keeney, 62 S. 

E. 470, 4 Ga.App. 721, 70 S.E. 220. 
8 GaA.pp. 852. 

88. N.T.—^Detroit Water Coin’rs v. 

Burr, 32 N.Y.Super. 25. 

83. Ter.—^Brown v. Farmers’, etc.. 
Nat. Bank, 31 S.W. 285, 88 Ter. 
265, 33 KBA. 359. 

Znjuzy 

Payee's release to maker of col¬ 
lateral securlns note, resultin^ in 
loss or destructlon of collateral, was 
held not as matter of law noninjuri- 
ous to surety.—Kennedy v. Farmers' 
& Merchants* Bank, 169 B.E. 769, 47 
Ga.App. 104. 

Svldence Iield iTutnfflcieat for Ju¬ 
ry on question whether mortga^ed 
property secuiingr note was lost by 
ne^liffence of payee holdin^ mort- 
gage.—Golden v. First State Bank 
of Bomarton, Tex.Civ.App., 38 S.W. 
2d 628. 

84b lowa.—MIngus v. Daugherty, 54 
N.W. 66, 87 lowa 56, 43 Am.S.B, 
354. 

50 O. J. p 220 note 24. 

8S. lowa.—Bandolph State Bank v. 
Osbom, 223 N.W. 493, 207 lowa 
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Pa.—^Tarentum Bealty Co. v. Mc- 
Clure, 79 A. 551, 230 Pa. 266. 

86. Ark.—Skillem v. Baker, 100 S. 
W. 764, 82 Ark. 86, 118 Am.S.R. 52, 
12 Ann.Cas. 243. 

87. N.C.—^Rouss V. Krauss, 36 S.E. 
146, 126 N.C. 667. 

WIs.—^Lloyd Inv. Co. v. Illinois Sure¬ 
ty Co., 160 N.W. 58, 164 Wis. 282. 

88. U.S.—Pittsburgh-BufCalo Co. v. 
American Fidelity Co., Pa., 219 F. 
818, 135 C.CJL 488. 

50 C.J. p 220 note 28. 

89. Or.—^l^^^ollenherg v. Sykes, 89 P. 
148. 49 Or, 163. 

90. Or.—Wollenberg v. Sykes, su¬ 
pra. 

Wash.—Hilis v. Title Guaranty, etc., 
Co.. 172 p, 248, 101 Wash. 162. 

91. Pa.—^Meek v. Frantz, 33 A. 413, 
171 Pa. 632. 

50 C.J. p 219 notes 6 [a] (4), 7 [a] 
(8), p 220 note 33. 

' DUigence 

Whether defendant was lacking in 
proper dillgence in signing note as 
surety on misrepresentation of 
plaintlfTs agent that note was se- 
cured by flrst chattel mortgage, so 
as to authorize recovery against de¬ 
fendant on note, was a question for 
Jury.—Hardin Supply Co. v. Parker- 
son, 185 S.E. 591, 53 GaApp. 842. 

98, OkL—^Farmers* State Bank v. 
Mowry, 232 P. 26, 107 Okl. 275. 

93. Va.—Atlantic Trust, etc., Co. v. 
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Union Trust, etc., Corp., 67 S.E. 
182, 110 Va. 286, 135 Am.S.R. 937. 
50 C.J. P 220 note 35. 

94. Mlnn.—^Traders’ Ins. Co. v. Her¬ 
ber, 69 N.W. 701. 67 Minn. 106. 

95. Or.—^Bross v. McNicholas, 133 
P. 782, 66 Or. 42, Ann.Cas.l915B 
1272. 

50 C.J. p 171 note 55 [a], p 220 note 
37. 

Evidence held InsufflcieiLt for Jury 

Pa.—^Phillips V. American Liabillty 
& Surety Co., 162 A. 435, 309 Pa. 
1 . 

96- Or.—Haddock Const. Co. v. Wil- 
ber, 169 P.2d 599, 178 Or. 669. 

97. Or.—OSaddock Const. Co. v. Wil- 
ber, supra. 

98. Ga.—^Blrst Nat. Bank v. Chip- 
stead, 163 S.B. 306, 46 Ga.App. 
113. 

50 C.J. p 219 notes 6 [a] (1), (2), 7 
ta] (7). p 220 note 38. 

99- Mass.—Brooks v. Wrlght, 13 Al- 
len 72. 

1. Mlnn.—^Bandler v. Bradley, 124 
N.W. 644, 110 Mlnn. 66. 

Wash.—-Xiipsett v. Detterlng, 162 P. 
1007, 94 Wash. 629. 

2. Miss.—^Moore v. Reddlng, 13 So. 
849, 69 Mlss. 841. 

3. Ga.—Heard v. Tappan, 43 S.E. 
375, 116 Ga. 930. 

50 C.J. p 219 note 7 [aj (11). (13), 
p 221 note 42. 

Fact of alteration of written Instru- 
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but the materiality of the alteration, wliere made, 
is for the court> It is for the jury to determine 
whether a change in the contract was contemplated 
by the parties,^ and the construction of the alter¬ 
ation agreement is for the court.® 

b. Dixectioii of Verdict 

In actions by a creditor or obllgee against a surety, 
the court may, in a proper case, direct a verdict for 
plaintiff or surety; but a directed verdict Is improper 
when a question for the Jury Is presented. 

In accordance with the niles goveming the di- 
rection of a verdict in civil actions generally, in 
a proper case the court may direct a verdict for 
plaintifP or surety;® but a directed verdict is im¬ 
proper when a question for the jury is presented,® 
as when the evidence is conflictingl® or inconclu- 
sive,^^ or where the jury may draw inferences 
therefrom which favor the party against whom the 
verdict is to be directedi^^ Where the surety inter- 
poses no defense, it is improper to refuse to direct 
a verdict.1® It is proper on directing verdict for 


the penal sum of the bond to direct an assessment 
of damages.i^ 

§ 275. -Instructions 

In an action by a creditor or obllgee against a sure¬ 
ty, the court should properly instruet the jury as to all 
the issues ralsed by the pleadings, Including the measure 
of the surety's liabillty; and such instructions must be 
warranted by the evidence, and not be misleading or 
confusing. 

The rules goveming instructions in civil actions 
generally are applicable to actions by a creditor 
or obligee against a surety.^® Subject to these 
rules, tiie jury should be properly instructed on 
the measure of the suret/s liability.^® Greneral 
rules require that the court should properly instruet 
the jury as to all the issues raised by the plead¬ 
ings and, where such facts are in issue, the jury 
should be correctly instructed as to exeeution and 
delivery of the bond,!® extension of time,!® agree- 
ments to release the surety ,20 material changes in 
the contract so as to release the surety,^! and, like- 


ment as question of law or fact 
in action between parties to In- 
stniment see Alteration of Instru¬ 
ments § 94. 

BatlflcatloiL 

Surety’s testimony that every- 
thln^ contalned in pleading-s in re- 
ceivership suit was true was af¬ 
firmative admission, leavingr Jury no 
question on whether he ratifled alter¬ 
ation in note by bringlng suit.—^Peo- 
ple*s Finance Co. of Dallas v. Saban- 
ovlch, Tex.Com.App., 26 S.W.2d 187. 
Time of alteratioiL 
In an action on note, alterations 
apparent on face of note did not re¬ 
quire a directed verdict for defend¬ 
ant suretles, where evidence was 
conflictlnff as to whether chansres 
were made before or after slgnlngr of 
note.—Johnson v. T. M, Dover Mer- 
cantile Co., 261 S.W. 913, 164 Ark. 
371. 

4. Ga—^Heard v. Tappan, 42 S.S3. 
375, 116 Ga 930. 

50 C.J. p 221 note 43. 

5. Ind.—State v. Lund, 139 N.R 
466, 80 IndA.pp. 349. 

8 . Pa—^Barclay v. Deckerhoof, 24 
A. 1067, 161 Pa 374. 

7. U.S.—American Surety Co. of 
New York v. Scott, C.CJLC 0 I 0 ., 63 
F.2d 961. 

Ga—Rankln v. Grllfeth, 189 S.B. 360, 
37 GaApp. 203. 

60 O.J. p 221 note 48. 

Pexemptory Instractloii 
In action on contract of suretyshlp 
with defenses of non est factum and 
forgory where Instrument conclu- 
sively showed no alteration and one 
surety admitted slgrnature to be his 
and two bankers gave opinion that 


slgnatures were those of the sure- 
tles, plaintiff was entitled to a per- 
emptory instructlon.—^Furst v. Spur- 
lock, 160 S.W.2d 635, 290 Ky. 139. 

8 . 111.—^Vermont Marble Co. v. 

Bayne, 10 N.B.2d 971, 292 Dl-App. 
647, reversed on other grounds 16 
N.E.2d 610, 368 111. 618. 

60 C.J. P 221 note 49. 

XTomlnal damaffes 

Where plaintiff was entitled to re- 
cover at least nominal damagres, 
surety was not entitled to a directed 
verdict.—^Darby State Bank v. Pew, 
196 P. 862, 59 Mont. 144. 
xroiLsiiit 

Plaintiff held properly nonsulted. 
—^Empson v. iffltna Casualty & Sure¬ 
ty Co.. 206 P. 378, 71 Colo. 282. 

9. N.T.—^Mlllard Constr. Co. v. 
Delches, 134 N.T.S. 998, 160 App. 
Div. 71, afllrmed 101 N.B. 1111, 208 
N.T. 676. 

10. U.S.—^R. P. Farnsworth & Co. v. 
Electrlcal Supply Co., C.C.ALia., 
112 P.2d 160, 130 AL.R. 192, re- 
hearlngr denied 113 P.2d 111, 130 
AL.Il. 197, certiorari denied 61 S. 
Ct. 139, 311 U.S. 700, 86 L.Ed. 464. 

60 O.J. p 221 note 61. 

11 . Tex.—^Darrah v. Lion Bondingr, 
etc., Co., Civ.App., 200 S.W. 1101. 

12 . Ga—Short v. Jordan, 146 S.E. 
31, 39 GaApp. 45. 

50 C.J. p 221 note 53. 

13. Okl.—J. R. Watklns Co. ▼. 
Pruitt, 266 P. 770, 130 Okl. 231. 

14. Mass.—^Brown v. London, etc., 
Indemn. Co., 144 N.E, 896, 249 
Mass. 511. 

15. Ala.—Shows v. Brunson, 159 So. 
248, 229 Ala 682. 
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Oa—Smlth v. Georgria Battery Co., 
169 S.E. 381, 46 GaApp. 840. 
Constmctlon of instmctloiL 
Pa—^Hochester First Nat. Bank v. 

Fry, 144 A 416, 294 Pa 425. 

51 C.J. p 112 note 8 [a]. 

16. U.S.—Western Surety Co. v. 
City of Deviis Lake, C.CA.N.D., 68 
P.2d 161. 

lowa—J. R. Watkins Medlcal Co. v. 
Moss, 141 N.W. 497, 160 lowa 244. 

17. Cola—W. T. Rawleifirh Co. v. 
Dlckneite, 61 P.2d 1028, 99 Colo. 
276. 

Tex.—Smlth v. Traders* Nat. Bank, 
17 S.W. 779, 82 Tex. 368. 
HurtmotlojLS held not erroneons 
Ark.—W. T< Rawleigrh Co. v. Moore, 
66 S.W.2d 68, 186 Ark. 571. 

Ga—J. R. Watklns Co. v. Ellingrton, 
29 S.E.2d 800, 70 GaApp. 722. 

Pa—^Phillips V. American Liability 
& Surety Co., 162 A 485, 309 Pa 
1—Fergruson Packingr Co. v. Mlhal- 
Ic, 99 Pa.Super. 158. 

18. Ind.—American Surety Co. v. 
Pangbum, 105 N.E. 769, 182 Ind. 
116, AnaCas.l916E 1126. 

50 C.J. p 221 note 60. 

19. Mo.—Dickherber ▼. Turnbull, 
App., 31 S.W.2d 234. 

50 C.J. p 221 note 61. 

20 . lowa—Hunter v. Porter, 109 N. 
W. 283, 133 lowa 391. 

21 . Ga—^Heard v. Tappan, 43 S.E. 
375, 116 Ga 930—Smlth v. Georgria 
Battery Co., 169 S.B. 381, 46 Ga 
App. 840. 

60 O.J. p 221 note 63. 

Ghaxsre held not exroneoiui 

In action on note agrainst suretles, 
charges predicatlng verdict for sure- 
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wise, sliould be correctly instructed as to fraud,22 
failure to notify of default,23 failure of the credi¬ 
tor to sue the principal before proceeding against 
the surety,24 release of security by the creditor,25 
and destniction of security of the surety.26 

Other general rules applied include those requir- 
ing the instructions not to be misleading or confus- 
ing27 and that the instruction be warranted by 
the evidence,28 a requested instruction not prop- 
erly stating necessary matters may be refused^s 
or may be modified by the court.50 Where the court 
has substantially given the charge asked by a sure- 
ty on his defense, the refusal to repeat the charge 
is no ground of complaint A charge which sub- 
mits improper issues to the jury is bad.52 

§ 276. -Verdict and Findings 

The verdict or findings In an action by the creditor 
or obligee against a surety must be supported by the 
evidence; and the findings must not bo inconsistent 
with each other or contrary to law. 

General rules apply to the verdict or findings in 
an action by the creditor or obligee against a sure- 
ty.SS Thus, the verdict or findings must be sup¬ 
ported by the evidence.®^ A verdict is not objec- 
tionable by reason of words which are mere sur- 
plusage.®5 Findings must not be inconsistent with 
each other®® or contrary to law;37 where 

evidence warrants a finding that one who was a 


surety afterward assumed liability as a principal, 
a general verdict based on such finding is not in¬ 
consistent with a special finding that he was orig- 
inally a surety.®® 

Under a statute requiring the court to find, 
where requested, the relationship between defend- 
ants, such finding is justified on the introduction 
of testimony on the matter.®® Where the contract 
stipulates that an extension shall not release the 
surety thereon, there need not be a finding that 
there was an extension.^® Conclusions of law stat- 
ed on findings of fact must be supported by the 
findings."*! The time of default may properly be 
found by the court where the pleadings do not 
mention the date of the default.^® 

§ 277. Judgment 

a. In general 

b. Against whom rendercd and designa- 

tion of relationship 

c- Amount and provision for execution 

d. Amendment and vacation 

a. Ia deneral 

The Judgment In an action by a creditor or obligee 
against a surety must conform to the pleadings, proof, 
and findings, and ordinarily a surety cannot be made 
llable by a judgment entered without any proceeding 
against him; but, under some statutes, judgment against 
a surety Is authorized on judgment against the principal. 


ties on materlal chan^re or alteration 
were not erroneous becanse they did 
not limit verdict to chansres set up 
in plea and because they did not de- 
fine **material changre/’ where, in 
oral chargre, court mentioned materi- 
aJ changres set up in plea and jury 
Gould not have been misled.—Shows 
V. Brunson, 159 So. 248, 229 Ala. 682. 
XostrucLion. lield erroneous 

An instruction which permlts the 
jury to determine that an alteration, 
immaterial In law, is materlal should 
not be grlven. 

ni.—I>onnell Mfgr. Co. v. JTones, 49 
BLApp. 327. 

Tex.—^Randall v. Smlth, 2 Tex.Un- 
r8p.Cas. 397. 

22. Ga.—-W. T, Bawleigh Co. v. Kel¬ 
ly. 50 SuE.2d 113. 78 Ga,App. 10. 

50 C.J. p 221 note 64. 

IDsrepresentation. 

In action against contract sureties 
assertingr that they had been Induced 
to sigm contract by misrepresenta- 
tions of materlal fact, omission of 
Word '*willfull3^ in chargre referring 
to misrepresentatlon of materlal 
fact ‘teade to deceive’* was not er¬ 
ror, notwlthstandlng langruage of 
statute was "made willfully to de- 
ceive.”—W. T. Hawleigh Co. v. Kel¬ 
ly» sapra. 


23. lowa.—BTutchey v. Derby, 179 
N.W. 519, 190 lowa 1254. 

24. 111.—Wurster ▼. Albrecht. 237 
lU.App. 284. 

25- lowa.—^Monroe Bank v. Gifford, 
44 N.W. 658, 79 lowa 300. 

26. lowa.—^Riniker v. Newkirk, 179 
N.W. 826. 

27. Ky.—ntle Guaranty, etc., Co. v. 
Hay, 176 S.W. 957, 165 Ky. 76. 

50 C.J. p 221 note 69, 

28. Mo.—Dlckherber ▼, TumbuU, 
App., 31 S.W.2d 234. 

50 O.J. P 221 note 70. 

29. Ga.—Moorefield v. Fidellty Mut. 
L. ins. Co.. 69 S.EL 119, 136 Ga, 
186. 

60 C.J. p 221 note 71. 

30. Va.—TJ. S. Fidellty, etc., Co. v. 
Country Club, 106 S.E. 686, 129 
Va. 806. 

31- Tex.—Smith v, Traders’ Nat. 

Bank. 17 S-W. 779, 82 Tex. 368. 

32. Tex.—Jackson v. Rollins, 128 S. 

W. 681, 61 Tex.Clv.App. 162. 

33* Tex.—Southern Surety Co. v. 
Bus Union Station, Civ.App., 23 S. 
■W.2d 484, error dlsmlssed. 

50 C.J. p 222 note 76. 

34. Ark.—Colvln v. Glover, 220 S-W. 
832, 143 Ark. 498. 

50 C.J. P 222 note 77. j 
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Bvldence h^ sufflclent to sustain 

Mo.—^Farmers' & Traders* Bank of 
Auxvasse v. Harrison, 12 S.W.2d 
766, 321 Mo. 816. 

60 C.J. p 222 note 77 [cj. 

35. Tnd.—Guthrie v. Carpenter, 70 
NE. 486, 162 Ind. 417. 

36. PlndlngTs held not inconsistent 
Kan.—J. R. Watkins Medical Co. v. 

Hamm, 130 P. 650, 89 Kam 138. 

60 C.J. p 222 note 79 [aj. 

37. Tex.—^Thompson v. Godden, Civ. 
App., 2 S.W.2d 628. 

38. lowa,—^v^ison v, Onstott, 96 N. 
W. 779, 121 lowa 263. 

39. Kan.—Kupfer ▼. Sponhorst, 1 
Kan. 75. 

Okl.—Moore v. Prensley, 224 P. 304. 
98 Okl. 146. 

40. Ind.—^Mankedlck v. ConsoJ.ldat- 
ed Coal, etc., Co., 57 NJl. 256, 25 
Ind. App. 135. 

41. Ind.—Highway Iron Products 
Co. V. Phillips, 163 NE. 926, 85 
IndA.pp. 700. 

50 C.J. p 222 note 85. 

42. Or.—BlnghaTn, etc., Co. v. Na¬ 
tional Brick. etc., Co., 138 P. 1187, 
66 Or. 113. 
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General rules as to judgment in civil actions ap- 
ply to judgments in actions by a creditor or obligee 
against a surety.^® A snrety cannot be made lia- 
ble by a judgment entered witbont any proceed- 
ing against him,44 and a jtidgment against a sure- 
ty cannot be based on a verdict against the Prin¬ 
cipal alone ,but, where the surety by his obliga- 
tion has consented that a judgment be rendered 
against him, it may be entered without notice to 
him.^® As in other cases, the judgment must con- 
form to the pleadings and proof,^'^ and must con- 
form to the findings.^® Statutes in some jurisdic- 
tions require judgment to be rendered against the 
Principal where he is a resident, before final judg¬ 
ment may be entered against a surety.^® 

Where counterclaim of Principal is interposed, 
judgment thereon should be for the principal 
alone.®® 

Smnmary judgment. Under some statutes, judg¬ 
ment against a surety is authorized on judgment 
against the principal;®^ but the remedy is allowed 
only in the cases expressly named in the statute, 
and, in the absence of a statute allowing a summary 
judgment, no such recovery may be had against 
sureties on a common-law bond;®® and a judgment 
based on a stipulation must comply with require- 
ments for confessed judgment®^ 


SURETY § 277 

b. Against Whom Bendeared and Designation of 
Relationahip 

Where a Principal and his surety are sued In the 
same actlon, Judgment ntay be entered against both, and, 
in a proper case, Judgment may then be rendered in 
favor of the surety against his principal or cosuretles; 
a Judgment against principal and surety need not des¬ 
ignate that It Is against one as surety except where It 
Is so requlred by statute. 

Where a principal and his surety are sued in the 
same action, judgment may be entered against 
both.®® Subject to rules of general application as 
to joint defendants, where suit is brought against 
the Principal and surety jointly on the same instru- 
ment, the judgment ordinarily must be against both 
or neither,®® and rendered against both at the same 
time.®'^ Where judgment is obtained against the 
principal alone, the surety is dischargedj®® but, 
in some circumstances, judgment may be rendered 
against the surety alone,®® as where the principal 
becomes insolvent pending the suit,®® or where the 
contract is several as well as joint.®i Where the 
principal and surety may be sued together or sepa- 
rately, the judgment may be joint or several or 
joint and several.®^ Separate judgments may be 
rendered in favor of a principal and sureties joint¬ 
ly sued.®® If, after the death of the principal, 
judgment is entered against him and his sureties, it 
will be stricken off as against him, but not as 
against his sureties.®^ Where the principal dies 


43. Tex.—^Roblnson v. Chamberlain, 
68 S.W. 209, 29 Tex.CivJLpp. 170. 

50 C.J. p 223 note 88. 

l^essors properly xecovered on. 
ffuxety bond gniaranteeip^ perform- 
ance of lease requlringr lessee to pay 
taxes, Insurance, and repalr costs, 
where lessee failed to take posses- 
sion.—American Surety Co. of New 
Tork V. Hutchinson, C.C.A.Tex., 63 
F.2d 536. 

44. S.C.—-Barle v. Cureton, 13 S.C. 
19. 

50 O.J. p 223 note 89. 

45. Gku—Cobb v. Wlse, 71 Ga. 103. 

46. lowa—Andres v. Schlueter, 118 
N.W. 429, 140 lowa 389. 

Or.—McCargar v, Moore, 157 P. 1107, 
171 P. 587, 173 P. 268, 88 Or. 682. 

47- Tex.—^Robinson v. Chamberlain, 
68 S.W. 209, 29 Tex.ClvJ^p. 170. 
50 C.J. P 223 note 91. 

48. Ind.—^National Surety Co. v. 
Schneidermann, 96 N.£L 955, 49 
Ind.App. 139. 

50 C.J. p 223 note 92. 

Jadffmeat held snpported by findlnffn 
Ark.—Burke v. International Life 
Ins. Co.. 17 S.W.2d 314, 179 Ark. 
651. 

50 C.J. p 223 note 92 [a]. 


46. Tex^—Head v. Texas State 
Bank, Civ.App.. 16 S.W.2d 298. 

50 C.J. p 223 note 94. 

60. Ky.—Gardner v. Alexander, 169 
S.W. 466, 159 Ky. 713. 

51. Minn.—Stapp v. The Steam- 
Boat Clyde, 47 N.W. 160, 44 Minn. 
510. 

50 C.jr. p 224 note 30. 

52. Ala.—Grarrott v. Puller, 36 Ala. 
179. 

50 C.J. p 224 note 31. 

53. Tex.—^Britt v. Luce, dvJ^pp., 
114 S.W.2d 267. 

64. Wash.—^Blalb-Glibert Lumber 
Co. V. Cram, 111 P. 1060, 60 Waah. 
664, 107 P. 381, 67 Wash. 650. 

55. Ga.—^Manry v. Waxelbaum Co., 
33 S.E. 701, 108 Ga. 14—W. T. 
Rawleigrh Co. v. Overstreet, 32 6. 
B.2d 674, 71 Ga»App. 873. 

Bxcobb oost of constractlon. 

In actlon for contractores failure 
to comply with pians, court should 
decree that ultimate payment of ex- 
cess cost of construction should fall 
on contractores surety.—Constitu- 
tion Indemnity Co. of Philadelphia 
V. Armbrust, Tex.Civ.App., 25 S.W. 
2d 176, error refused. 

56. IlL—Kiagrsland v. Koeppe, 28 N. 
B. 48, 137 m. 844, 13 L.RJL 649. 

50 cur. p 223 note 96. 
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67. La.—Grlffingr v. Caldwell, 16 La. 
294. 

Pa.—Shively v. U. S., 5 Watts 832. 

58. Miss.—^McKlnney v. Green, 62 
Mlss. 70. 

59. Ind.—^McKee v, Harwood Auto¬ 
motive Co., 183 N.B. 646, 204 Ind. 
233. 

Cross actlon 

Where seller flled cross actlon on 
note aerainst infant buyer and sure¬ 
ties in lnfant*s suit to recover mon- 
ey paid on automobile, not a neces- 
sity, facts stated in Infanfs com- 
plaint were sufficient '‘severance” to 
perxnit seller*s recovery against 
sureties alone.—McKee v. ECarwood 
Automotive Co., 183 N.B. 646, 204 
Ind. 233. 

60. La.—Kuhn v. Abat, 2 Mart.,N.S., 
168. 

61. 111.—^Rehm V. Halverson, 64 N. 
E. 388, 197 111. 378. 

62. Cal.—Mahana v. Alexander, 263 
P. 260, 88 CaLApp. 111. 

63. S.D.—Western Twine Co. v. 
Wright, 78 N.W, 942, 11 S.D. 521, 
44 LwKA. 438. 

64. Pa.—Commonwealth v. Joyce, 
18 Pa.Co. 193. 
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after jtidgment is rendered, and before satisfac- 
tion, a scire facias may go against his administra- 

tors.65 

Judgment in favor of surety against Principal or 
cosurety. In a proper case, where a judgment is 
recovered by the creditor or obligee, judgment may 
be rendered in favor of the surety against his Prin¬ 
cipal®® or cosureties.®"^ Where, however, separate 
judgments are obtained on a bond against cosure- 
ties, one of such sureties, on taking an assignment 
of the judgment against him, cannot enforce it as 
against the other surety, except as to his share of 
the sum due on the bond after it has been ascer- 
tained by an accounting.®® 

Designation of relationship. At common law, a 
judgment against principal and surety need not des¬ 
ignate that it is against one as surety;®® but under 
statute such designation may be requisite;^® and 
it has been held, without reference to statute, that, 
where it appears from the face of a bond that one 
defendant is principal and the others sureties, it is 
proper to enter judgment against the former as 
Principal and the others as sureties.'^^ A statute 
of this kind, however, does not apply where the 
principal is not before the court;^^ or where judg¬ 
ment is by default against the surety;*^® or if evi- 
dence is not introduced to show the relationship 
or where all the defendants are principais, although 
they sustain the relationship of sureties among 
themselvesJ® Where the statutes merely permit 
the surety to have his relationship determined on 
request and judgment entered accordingly, the judg¬ 
ment need not designate the surety's relationship 
where no such application has been made.^® 


c. Arnount and Provision for Executioii 

Ordinarily, Judgment against principal and surety 
must be for the same arnount against all the defendants, 
but the judgment must not be in excess of the penalty 
named In the bond. Under some statutes, the judg¬ 
ment shouid direct that the sheriff levy on the property 
of the principal first. 

Judgment against principal and surety must be 
for the same arnount against all the defendants/7 
unless sureties on a bond are bound in different 
amounts, in which case a separate judgment shouid 
be rendered against each for the full arnount for 
which he is bound, although more than the arnount 
due from the principal cannot be collected.^® 
Judgment may not be rendered against the surety 
for an arnount greater than that entered against 
the principal in a prior action.^® Subject to the 
rules considered supra §§ 112-llS as to the arnount 
recoverable, the judgment must not be in excess of 
the penalty named in the bond.®® Where a surety 
bond was issued to individuals in a trade-name, and 
suit is brought by individual parties at interest, it 
is not necessary for the judgment to indicate the 
arnount due to each individual.®^ Where, on an ac- 
counting between the creditor and surety, an arnount 
is found due the latter, the surety may be entitled to 
interest on the arnount due him from the date of 
filing of his cross-bilL®® 

Provision for exeeution. Under some statutes, a 
judgment shouid direct that the sheriff levy on the 
property of the principal first®® However, judg¬ 
ment need not be framed to subject the principars 
property when the surety does not ask such relief.®^ 
A decree in equity shouid provide for first exhaust- 
ing the estate of the principal,®® unless he is utter- 


es, Tenn.—Swan ▼. Hazen, 6 

Humphr. 46. 

66. La-—Singer Liimber Co. v. 
Globe Indemxiity Co., App., 161 So. 
327. 

50 C.J. p 224 note 25. 

Statutory actlons by surety against 
Principal see infra SS 336-338. 

67- Ala.—^Toung v. Clark, 2 Ala. 264. 

G& Md.—^Torwood v. N^orwood, 2 
■ riar r. & J. 238. 

69- Ga-—^Keaton v. Cox, 26 Ga. 162. 

Ind.—Rooker v. Wise, 14 Ind. 276. 

7a Midi.—^Prentlss v. Spalding, 2 
Bougl. 84. 

50 C.J. p 223 note 8. 

71- Tex.—Day v. Jobnson, ClvA.pp., 
33 S.W. 676. 

9 C.J. p 127 note 86. 

'72. Mont—^Brownlee ▼. Toung, 63 
P. 798, 25 Mont. 38. 

ObioL—Wilkins v. Otio Nat- Bank, 
31 Otdo St. 565. 

73. N.C.—^Morehead Banking Co. v. 
l>nke^ 28 S.R 191, 121 N.C. 110. 


74. N.C.—^Morehead Banking Co. v. 
Buke. supra—Gatewood v. Bums, 
6 S.B. 635, 99 N.C. 357. 

75. Mont.—^Brownlee v. Toung, 63 
P. 798, 25 Mont. 38. 

76. Okl.—^Harn v. Security Nat. 
Bank. 177 P. 598, 74 Okl. 164. 

50 C.J. p 224 note 14. 

77. Mich.—^Lafler v. Monroe Cir. 
Judge, 77 N.W. 265, 118 Mich. 677, 

50 C.J. p 224 note 15. 

78- Cal.—Heppe v. Johnson, 14 P. 
833. 73 CaL 265. 

9 C.J. p 127 note 85—50 C.J. p 224 
note 16. 

79. Oal.—State Athletic Commis- 
sion of Califomia v. Ma^sachu- 
setts Bonding & Insurance Co., 
117 p.2d 75, 46 CaLApp.2d 823. 

80- Cal.—Heberllng v. Day, 209 P. 

908, 59 Cal.App. 13. 

Ga.—Johnston v. Sheppard, 95 S.B. 

743, 22 Ga.App. 206. 

Necesslty of separate aetlon 
In a single action on a bond { 
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against the Principal and surety, 
judgment may be entered against 
the Principal as well as against the 
surety only for the maximum liabil- 
ity of the bond; any greater liability 
against the principal must be as- 
serted in a separate action.—City of 
Philadelphia v. Toner, 68 Pa.Dist. & 
Co. 280. 

81. Tex.—Southern Surety Co. v. 
Bus Union Station, Civ.App., 23 S. 
W,2d 484, error dismlssed. 

82. Ala.—^Everglades Const. Co. v. 
American Surety Co., 156 So. 829, 
229 Ala. 290. 

83. Tex.—Traywlck v. Gunn, Civ. 
App., 293 S.W. 273. 

50 C.J. p 224 note 19. 

84. Ind.—^Rooker v. Wise, 14 Ind. 
276. 

Tex.—Bonner Oll Co. v. Gaines, Clv. 
App., 179 S.W. 686, afflrmed 191 S- 
W. 652, 108 Tex. 232. 

85. CaL—Corpus Juris guoted in 
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ly insolvent.8® A statute authorizing the court to 
order that the property of the principal shall be 
exhausted before resort is had to the property of 
the surety does not authorize the court to order 
that the debt shall be paid by levy and sale of the 
property of one or more of the sureties.87 Hence, 
where one of two sureties has paid one half of the 
amount of the liability, 'he is not entitled to an or¬ 
der directing the sheriff first to levy on, and sell 
the property of, his cosurety.88 

d. Amendineiit and Vacation 

In an actlon by a creditor or obtfgee against a sure¬ 
ty, Irregularities In the Judgment are amendable. A 
Judgment entered on an altered bond wlll be opened, 
even as to the one who made the alteratlon. 

In an action by a creditor or obligee against a 
surety, irregularities in the judgment are amenda- 
ble.89 

Vacation or setting aside, A judgment entered 
on an altered bond will be opened, even as to the 
one who made the alteration.^® Where a judgment 
against the principal and surety on a bond is can- 
celed for fraud of the judgment creditor and prin¬ 
cipal, it is proper for the court to decree that the 
bond is void and that the surety is discharged from 
liability thereon.®! Fraud practiced by one surety 
on another with respect to defending an action on 
a bond has been held not to authorize the vacating 
of a judgment for the obligee who had no notice 
of the alleged fraud.®^ 

§ 278. Execution and Enforcement of Judg- 
ment 

Where a Joint Judgment has been rendered against 
a Principal and surety, the execution must Issue against 
both, although the surety has been discharged by facts 
occurring after the Judgment. Where there are two 
or more sureties, the Judgment creditor Is at iiberty to 
levy execution on the property of any one of them. 

Where a joint judgment has been rendered* 
against a principal and surety, the execution must 
issue against both, although the surety has been 


discharged by facts occurring after the judgment,®^ 
but the court from which the process issues will 
take care that it is not used to work injustice.®^ 
The principal debtor may not compel the creditor 
to resort to personal property of the surety before 
resorting to the land of the principal nor will 
equity enjoin execution against the surety on the 
ground that the creditor is proceeding in equity 
to enforce a lien on the land of the principal for 
the same debt.^® Although a levy on property of 
the principal more than sufficient to satisfy the 
debt has been made, nevertheless a levy may be 
made on the property of the surety where the prop¬ 
erty of the principal is not sold for want of bid- 
ders.S7 Failure of an execution to designate that 
some of the debtors are principals and others sure¬ 
ties as required by statute wih not avail the prin- 

cipal.®8 

Sale, An execution sale will not be enjoined for 
mere irregularities in the notice.® ® As against an 
innocent purchaser from a purchaser on execution 
issued against the principal and cosureties, one of 
such cosureties cannot show that he has been re- 
leased from liability by reason of the fact that 
the creditor had released his cosurety,! more par- 
ticularly where he has taken no legal proceedings 
to have the execution declared invalid.® 

Pending appeal or writ of error, Where the prin¬ 
cipal prosecutes an appeal or a writ of error, ex¬ 
ecution should not issue against the surety pending 
the proceedings in error,3 and cannot issue where 
a supersedeas bond has been filed.^ 

As hetween cosureties, Where there are two 
or more sureties, the judgment creditor is at lib- 
erty to levy execution on the property of any one 
of them.5 Equity will not direct the manner of ex¬ 
ecution against the property of sureties whose lia- 
bilities are equal, and they are in no sense sure¬ 
ties for each other.® Where cosureties are equally 
responsible, the fact that there is a decree estab- 
lishing an attachment lien against the property of 


Hamburger v. Ellingrson, 33 P.2d 
860, 851, 189 Cal-App, 311. 

50 C.J. p 224 note 21. 

86. Cal.—CorpTiB Jorls guoted in 
Hamburger v. Bllingson, 33 P.2d 
850, 861, 139 CaLApp. 311. 

Fla.—May v. May, 19 Fla. 373. 

87. Ind.—Schooley v. Pletcher, 45 
Ind. 86. 

88. Ind.—Schooley v. Fletcher, su¬ 
pra. 

89. Oa.—Saffold v. Wade, 56 Ga. 
174. 

60 C.J. p 224 note 27. 

90- Pa.—CommonweaJth v. Cari, 12 
Pa.Dist. 759, 6 I>auph.Co. 166. 


91. Qa.—Goldberg ▼. Puller, 172 S. 
E. 62, 178 Oa. 68. 

92. Kan.—Sparks ▼. Nech, 26 P.2d 
586, 138 Ean. 348. 

93. 111.—^Brinton v. Gerry, 7 XILAPP. 
238. 

Pa.—^Mortland v. Himes, 8 Pa. 265. 

94. P€L—^Mortland v. Himes, supra. 
95- Tex.—Eendrick v. Rlce, 16 Tex. 

254. 

96. W.Va.—Post V. Balley, 69 S.B. 
910, 68 W.Va. 434. 

97. Mo.—Moss V. Craft. 10 Mo. 720. 

98. Kan.—-Walker v. Columbus 

State Bank, 67 p. «452, 64 Kan. 884. 
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99- Ark.—Walker v. Files. 127 S.W. 
739, 94 Ark. 463. 

Tex.—^Hillsman v. Cline, CivA.pp.,. 
146 S.W. 726. 

1. Ga.—Qunn v. SIaughter, 9 SJEl 
772, 83 Ga. 124. 

2. Ga.—Gunn v. Slaughter, supra. 

3. Pa.—Qstalder v. McSorley, 26 Pa. 
Dist. 79. 

4- Tex.—Wren v. Peel, 64 Tex. 374- 

6. Neb.—Minlck v. Brock, 59 N.W- 
782, 41 Neb. 612. 

6. Keb.—Peterson v. Elinney, 202 N. 
W. 628, 113 Heb. 214—Minick v- 
Brock, 69 IT.W. 782, 41 Neb. 512. 
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some of them and a general judgment against all 
of them does not give them, as araong themselves, 
any right to direct the officer as to -which property 
shall be first sold.*^ 

§ 279. — Exhaustion of Property of Prin¬ 
cipal 

a. In general 

b. Under statutory provisions 

c. “Discussion” 

a. Ih General 

Where a Judgment has been obtafned against both 
the Principal and the surety, the creditor may, at law, 
levy on the property either of the surety or of the Prin¬ 
cipal, uniess it !s otherwise provided by statute; but 
In equity, the property of the principal ordinariiy shouid 
be subjected first to the discharge of the obllgation. 

Where a judgment has been obtained against 
both the Principal and the surety, the creditor, in 
the absence of a provision to the contrary in the 
statutes, may, at law, levy on the property either 
of the surety or of the principal,® In chancery, 
however, the property of the principal shouid be 
subjected first to the discharge of the obligation,® 
or, in event of the death of the principal, his heirs 
or devisees or legatees who have received assets 
by descent or will are made liable before resort 
can be had to the sureties,^® uniess to readi the 
property of the principal wouid involve great de- 
lay;ii and in a proper case execution against the 
surety will be enjoined imtil after the property of 
the principal has been exhausted.^® Where the 
judgment provides for execution on the surety’s 
property only if the property of the principal is 
insufficient, the return of several executions nulla 
bona is prima facie sufficient to authorize the levy 
on the surety^s property.^® 


h. TJnder Statutory Provisiona 

Under statutes which render It necessary to exhaust 
the property of the principal before proceeding against 
that of the surety, the surety ordinariiy is entitied to 
have execution issued first against his principal when 
the relationship is appsrent in the Judgment. 

A number of statutory provisions render it neces¬ 
sary to exhaust the property of the principal be¬ 
fore proceeding against that of the surety,and 
the surety is entitied to have execution issued first 
against his principal.^^ Under such statutes, it has 
been held necessary to exhaust the property of 
the principal first when the relationship is apparent 
in the judgment,^® but, where the judgment does 
not indicate that any of the defendants are sure- 
ties, the statutes do not apply.^^ Such statutes have 
been held not to apply where the principal is not 
sued,i» or is insolvent,!? or is dead,®^ although as 
to this there is also authority to the contrary.®^ 
Such statutes do not apply where the principales 
property is in the custody of the court by its re- 
ceiver®® or where the judgment does not show the 
relationship and order of liabilitynor can a 
stranger, whose interests are adverse to the surety, 
claim the benefit of the statute for the latter.®^ 
Such statutes have been held to be merely direc- 
tory,®5 and, if the officer disregards his instruc- 
tions and resorts to the property of the surety first, 
the execution sale is nevertheless valid, but he 
is liable in damages to the surety.®® The statute 
does not apply where both defendants are principals, 
although, as between them, the relationship of 
principal and surety exists.®^ 

a ‘Discnssion.” 

In some Jurlsdictfons, a surety may clalm the bene¬ 
fit of “discusslon'’ to compei the creditor to exhaust the 
property of the principal debtor before having recourse 
to the surety, or his property, where that Is legally 
practlcable. 


7- Mo.—^Dollaxhide ▼. Parks, 5 S. 
W. 3. 92 Mo. 178. 

8. CaL—Coxpns Jnxls auoted In 
Hamburger v. Bllingson, 33 P.2d 
S50. 851, 139 Cal. 311. 

60 C.J. p 225 note 53. 

9. Va.—Wytheville Crystal Ice, etc., 
Co. V. Fridc Co., 30 S.E. 491, 96 Va. 
141. 

50 C.J. p 225 note 53. 
lOu IlL—^Thomas v. Adams. 30 Bl. 
37. 

11, W.Va.—Cumberland B^rst Nat. 
Bank v. Parsons, 24 S.B. 554, 42 
W.Va. 137. 

ia. Ark.— Hin V. Crowley, 18 S.W. 

540, 55 Ark. 450. 

50 CXJ, p 225 note 56. 

13. Tex.—MagiU v. Ruzeley, Clv. 
App.. 171 S.W. 628. 


14 Ky.—^Meador v. Meador, 10 S.W. 

651, 88 Ky. 217, 10 Ky.L.. 783. 

50 C.J. p 225 note 58. 

15. Ind.—^McTagrsart v. Dolan, 86 
Ind. 314. 

50 C.J. p 225 note 59. 

16. Ind.—Johnson v. Harris, 69 Ind, 
305. 

Tenn.—^Morris v. McAnally, 3 Coldw. 
304. 

17. Ind.—Douch v. Bliss, 80 Ind. 
816. 

18. Ind.—Watson v, Beabout, 18 
Ind. 281. 

N.C.—^Davls V. Sanderlin, 23 N.C. 
389. 

19. Pa.—Klrkpatrlck v. Whita 29 
Pa. 176. 

50 O.J. P 226 note 63. 

20. Tex,—Planters*, etc.. Nat. 'Ranir 
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^ V. Robertson. Clv.App., 86 S.W. 
643. 

21. Ohio.—Eckert v. Myers, 15 N. 
E. 862, 45 Ohio St. 525. 

22. Ind.—Knode v. Baldridge, 73 
Ind. 64, 

23. MIss.—Work V. Bhxper, 31 Mlss. 
107, 66 Am.D. 649. 

50 C.J. p 226 note 67. 

24. Mlss.—^Hyman v. Seaman, 83 
Misa 185. 

25. U.S.—^In re Nashvllle Laundry, 
D.aTenn., 240 P. 796. 

50 Cjr. p 226 note 69. 

26. Tenn.—Sellars v. Bite, 8 Baxt. 
131. 

50 C.J. P 226 note 70. 

27. Mont.—Brownlee ▼. Zoung^, 63 
P. 798, 25 Mont. 38. 
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In jurisdictions having the civil law, and under 
the statutes therein, a surety may daim the benefit 
of “discussion” to compel the creditor to exhaust 
the property of the principal debtor before having 
recourse to the surety, or 'his property,^8 where that 
is legally practicable.^® This remedy, however, 
cannot be claimed in case of judicial security^O 
or by a surety who becomes liable in solido,and 
cannot be claimed as against a privileged creditor^^ 
or one who has a special hypothecation of the prin- 
cipaFs property.3® The remedy is not available 
where the principales estate is not subject to execu- 
tion,84 or where the property is in litigation,^® or 
has passed from the possession of the principal,® ^ 
or the Principal is not sued®^ or is insolvent.®® The 
surety must point out the property to be resorted 
to,®® and advance or tender the cost of the pro- 
ceeding.^® 

§ 280. Appeal and Error 

Sureties may, on appeal, show nonllablllty under a 
plea of thelr princtpal, whlch waa sufficient to defeat a 
Judgment against him. 

General rules govem appeals in actions by a cred¬ 
itor against sureties.^^ Whether a judgment 
against a principal and surety may be reversed 
as to the principal and aflGirmed as to the surety, or 
vice versa, is discussed in Appeal and Error § 1921. 
Sureties may, on appeal, show nonliability under a 
plea of their prindpal, which was sufficient to 
defeat a judgment against him.^® Although the 
surety’s answer was insufficient, the judgment will 


not be reversed where the sufficiency of the answer 
was not challenged.^® Where a verdict is found 
on a plea of non assumpsit, and the jury do not pass 
on a plea by the surety that he was discharged be- 
cause plaintiff gave the principal time for pa 3 niient 
without the consent of the surety, the judgment 
will not be reversed.^^ A statute which prevents a 
bonding company from doing business after non- 
pa 3 niient of a judgment against it, where no appeal 
has 'been taken within a specified time, does not 
preclude an appeal after that time.^5 

§ 281. Costs 

Qenerally, sureties may be llable for the costs of 
the proceedlngs against them, but a flnding for defend- 
ants in an action against the principal and surety may 
entitie the surety to recover costs. 

As a general nile, the sureties may be liable for 
the costs of the proceeding against them;^® but 
a finding for defendants in an action against the 
principal and surety may entitie the surety to recov¬ 
er costs.^*^ A judgment for costs is not erroneous 
as 'being against a married woman where she and 
her husband were joined as beneficiaries of the 
nominal plaintiff in his action against the sureties.^® 
A statute providing for-the recovery of attomey"s 
fees, where the surety*s refusal to pay requires ac¬ 
tion, is penal and must be strictly construecL^® 

The liability of the surety for costs and expenses 
incurred by the creditor or obligee in an endeavor to 
enforce the liabilily of' the principal is considered 
supra § 114. 


28. Puerto Rlco.—^People v. Ameri¬ 
can Surety Co., 10 Puerto Rlco 
Fed. 190. 

60 C.J. p 326 note 76. 

'"Discussion” defined see 27 C.XS. p 
141 notes 57, 58. 

29- Lia.—Stafford v. Harper, 82 La. 
Ann. 1076. 

30. Puerto Rico.—^Muriente v. Ter- 
rasa, 22 Puerto Rico 686. 

60 -C-J. p 226 note 77. 

31. La.—Myer v. Kendall, 76 So. 

800, 142 La. 361—^New Orleans 

CJanal, etc., Co. v. Bscoffle, 2 La. 
Anix. 830. 

60 C.J. p 226 note 78. 

32. La.—^Myer v. Kendall, 76 So. 

800, 142 La. 361. 

33. La.—^Myer v. Kendall, supra. 

34. La.—^Lepretre v. Barthet, 25 La. 
Ann. 124. 

La-—^r>ejean*s Syndlcs v. Mar¬ 
tin, 7 Mart..]Sr.S., 194. 

60 C.J. p 226 note 82. 

36- La.—^Womact v. Pluker, 13 La. 
Ann. 196. 

37- La.—Staflford v. Harper, 32 La. 
Ann. 1076. 

72 C. J.S.—47 


38. La.—^Morgan v. Thelr Creditors, 
4 La. 6—Delazerry v. Blanque^s 
Syndics, 6 Mart 660. 

39. La.—Continental Supply Co. v. 
Fisher Oil Co., 91 So. 287, 160 La. 
890. 

50 C.J. P 226 note 86. 

40. La.—Continental Supply Co. v. 
Fisher Oil Co., supra. 

50 C.J. p 226 note 87. 

41. Tex.—^Lange v- Fritze, CivApp., 
53 S.W. 683. 

Parties 

In a suit by a creditor against 
Principal and sureties, on appeal by 
the Principal, sureties against whom 
the 3udgment of the lower court was 
rendered properly were made parties 
to the appeal.—^Lange v. Fritze, su¬ 
pra. 

Bevexsible ezxor 

In an action by a creditor against 
a surety on a bond, Instructlons 
which permltted the jury to deter¬ 
mino what alteratlons were materi- 
al, thereby conferring on them the 
power to call that material which 
was Immaterial in law, constltuted 
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reverslble error.—^Donnell Mfg. Co. 
V. Jones, 49 Ill.App. 827. 

42. Tex.—Garrett v. Dodson, Civ. 
App.. 199 S.W. 675. 

43. lowa.—Cltisens* Bank v. BUck- 
mah. 162 N.W. 606. 179 lowa 1178. 

44. K.T.—Daniels ▼. Bteillenbeck, 19 
Wend. 408. 

45. Kan.—State v. U. S. FldeUty, 
eta, Co., 106 P. 1040, 81 Kan. 660, 
26 L.RA.,]Sr.S.. 866. 

46. Cal.—^Heppe v. Johnson, 14 P. 
833, 73 Cal. 265. 

60 C.J. p 92 note 15. 

47. Cal.—^Thomas Haverty Co. v. 
Pacific Indemnlty Co., 11 P.2d 864, 
215 Cal. 555. 

48. Mo.—Greene County v. Wil- 
hlte, 35 Mo.App. 39. 

49. La.—Price v. Brenner, 137 So. 
750, 18 La.App. 266. 

Statute held not repealed 
La.—^B aton Rouge Sash & Boor 
Works V. Burkes, 8 La-App. 654. 
Statute held applioable to Tnilldlng 
oontract bonds 

La.—^Baton Rouge Sash & Boor 
Works V. Burkes, supra. 



§ 282 


PRINCIPAL AND SURET7 

C. EECOUESE TO INDEMNITT OE SECUEITT OF SUEETT 


72 O.J.S. 


§ 282. In General 

As a genera! rule, where a surety recelves securfty 
as Indemnity from his Principal, the creditor Is entitied 
to the benefit thereof, or, if security is given to protect 
suretiea liable for different <febts, it shouid be appor* 
tioned among the several creditors; but indemnity or 
security given by a stranger or third person to the trans- 
action to the surety Is not avallable to the creditor. 

As a general rule, where a surety receives se¬ 
curity as indemnity from his principal, the creditor 
is entitied to the benefit thereof.^o Decisions, how- 
ever, recognize this rule oniy as far as the secur- 
ities are given for the better protection or pay- 
meut of the debt,5l and hold that the creditor has 
no right to securities given the surety for his own 
personal indemnitySZ until the surety has been 
damnified^s or both principal and surety are in- 
solvent,54 although, as to this, the contrary has 
also been held.55 In any case, the giving of se¬ 
curities is regarded, in equity, as a trust for the 
better security of the debt,56 available to the cred¬ 
itor, even though he was ignorant of it at the 


time it was given,and enforceable by anypne 
entitied to enforce the contract made by the sure¬ 
ty ;58 and it is immaterial whether the surety re- 
ceived it at the time he incurred liability, or at 
a later date.^S Since the right of subrogation is 
an equitable one, growing out of the relationship 
arising through contract, it does not exist where 
the contract was not executed by the principal,®® 
or where the supposed surety is not in fact bound.®i 

Security also for debt of principal to surety, 
Some conflict exists as to the rights of the creditor 
where the property is given by the principal to se¬ 
cure a debt due by the principal to the surety as 
well as to indenmify the surety for the debt due the 
creditor. Some courts hold that the creditor is 
entitied to all of the security if necessary to satis- 
fy his claim before the security is applied to a debt 
existing between the principal and surety, while 
other courts hold that the surety is entitied to in- 
demnify himself in full as to his individual claims 
before the creditor is entitied to anything,®® espe- 


50. U.S.—Haynes v. U. S. Fidelity 

6 Guaranty Co., D.C.OkL, G P. 
Supp. 272. 

Ala.—Corpus otuds dted ia Pickens 
County V. National Surety Co., 155 

So. 620, 622, 229 Ala. 191. 

Cal.—^Banta v. Rosasco, 55 P.2d 601, 
12 Cal.App.2d 420. 

Ind.—^Huffmond v. Benoe, 27 N-B. 
347, 128 Ind. 131. 

Ky.—Oommonwealth Life Ins. Co. v. 
Combs, 65 S.W.2d 696. 251 Ky. 540 
—^Alexander v. West, 44 S.W.2d 
518, 241 Ky. 541—Tllford v. James, 

7 B.Mon. 336. 

Mo.—^Bumslde v. Fetzner, 63 Mo. 
107. 

N.Y.—Wicks V. Cannichael, 16 N.T, 
S.2d 395, 172 Mlsc. 924—Auburn 
Bank v. Throop, 18 Johns. 505. 
N.C.—Sherrod v. Dixon, 26 S.E. 770, 
120 N.C. 60—LK)n8r v. Miller, 93 N. 
C. 22. 

Pa.—^Appeal of Harmony Nat. Bank, 
101 Pa. 428—Appeal of Rlce, 79 
Pa. 168—Jack v. Morrison, 48 Pa 
113—Wright V. Harrisburg Trust 
Co., 43 Pa.Dist. & Co. 47, 61 Daupb. 
Co. 213—^Wright v. Harrisburg 
Trust Co., Com.Pl., 51 DaupKCo. 
413. 

Va.—^Flrst Nat. Co. v. State-Planters 
Bank & Trust Co., 180 S.B. 281, 
164 Va* 491. 

50 C.J. P 227 note 97. 

Basis of mle 

Bquitable subrogation of creditor 
to securities held by surety is based 
on Greditor's right to avail himself 
of rights of surety against principal 
debtor.—^Brogan v. Perguson, 133 So. 
Ut 101 Pia. 1311. 


Bule &ot impaized hy statute 

Rule that creditor shouid have 
benefit of any obligation or security 
given by principal to surety for pay- 
ment of debt and remedy to enforce 
it In equity court was not impaired 
by statute with respect to mortgage 
foreclosure proceedings and action 
on bond for deflciency.—^Black Dia¬ 
mond Building & Loan Ass*n of New- 
! ark y. Redlinghouse, 165 A. 630, 113 
N.J.Eq. 1—Green v. Stone, 34 A. 
1099, 54 N.J.Ba. 387, 56 Am.S.R. 577. 

51. Va.—Schmelz v. Riz, 28 S.B. 
890, 95 Va. 509. 

50 C.J. p 227 note 98. 

52. Ga.—^Importers, etc., Bank v. 
McGhees. 16 S.B. 27, 88 Ga. 702. 

Miss.—Clay v. Freeman, 20 So. 871, 
74 Miss. 816. 

Va.—CommonweaJth Bank v. Bois- 
eau, 12 Lelgh 387, 39 Va. 387. 

50 C.J. p 227 note 99. 

53- Cal.—Taylor v. De Camp, 23 P. 

2d 61, 132 Cal,App. 640. 

50 C.J. p 227 note 1. 

64. Ark.—ODyer v. Jacoway, 88 S.W. 

901, 76 Ark. 171, 6 Ann.Cas. 393. 
Conn.—Jones v. Quinnipiack Bank, 
29 Conn. 25. 

55- Ga.—Importers', etc., Bank v. 
McGhees, 16 S.B. 27, 88 Ga. 702— 
Burnett v. Gainesville Nat. Bank, 
110 S.E. 753, 28 Ga.App. 255. 

56- U.S.—^Prudence Realization Cor¬ 
poration V, Geist, N.T., 62 S.Ct. 
978, 816 U.S. 89, 86 L.Ed. 1293— 
Haynes v. U, S. Fidelity & puar- 
anty Co., D.C.OkL, 6 P.Supp,'272. j 
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Conn.—Stearns v. Bates, 46 Conn. 
306—New London Bank v. Lee, 11 
Comx 112, 27 Am.D. 713. 

Md.—Owens v. Miller, 29 Md. 144. 
Mass.—^Franklln County Nat. Bank 
V. Greenfield First Nat. Bank, 138 
Mass. 515. 

Mo.—^Thornton v. National Bxch. 
Bank, 71 Mo. 221. 

Neb.—^Richards v. Toder, 6 N.W. 629, 
10 Neb. 429. 

Pa.—Wright v. Harrisburg Trust 
Co., 43 Pa.Dist. & Co. 47, 61 Dauph. 
Co. 213—^Wright v. Harrisburg 
Trust Co., Cona.PL, 61 Dauph.Co. 
413. 

50 CJ. p 227 note 4. 

67. N.C.—Blanton v. Bostic, 35 S.E. 

1035, 126 N.C. 418. 

50 C.J. p 228 note 5. 

58. Md.—^McCracken v. German Pire 
, Ins. Co., 43 Md. 471—^Boyd v. Park¬ 
er, 43 Md. 182. 

59. Miss.—Osborn v. Noble, 46 Miss. 
449. 

60. Miss.—^Bibb v. Martin, 22 Miss. 
87. 

61- Tex,—^Beckville Continental 
State Bank v. Reed, Civ.App., 284 
S.W. 265, reversed on other 
grounds, Com.App., 2 S.W.2d 426. 
50 C.J. p 228 note 9. 

62, Neb.—South Omaha Nat. Bank 
V. Wright, 63 N.W. 126, 45 Neb. 23. 

N.T.—Ten Eyck v. Holmes, 3 Sandf. 
Ch. 428. 

63. Mass.—^Eastman v. Poster, 8 
Mete. 19—Becket First Cong. Soc. 
V. Snow, 1 Cush. 610. 
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cially where the surety has transferred the se- 
curity and stili others hold that the security will 
be apportioned pro rata.®® 

Security given to protect sureties liable for dif~ 
ferent debts should be apportioned among the scv- 
eral creditors.®® 

Where surety mortgaged his own property to the 
creditor to secure payment, and afterward took a 
mortgage of property of the principal as indemnity, 
the creditors may subject either mortgaged proper- 
ties to payment of their debt, but cannot appropri- 
ate both.®*^ In such cases, the surety is entitled to 
indemnify himself out of the mortgage given him 
before the creditor can demand the property of the 
Principal in his hands.®® 

A written promise to indemnify the surety is not 
a promise for the benefit of the creditor or obligee 
on which he may recover.®® 

Indemnity or security given by a stranger or 
third person to the transaction to the surety is 
not available to the creditor,70 although such third 
person is a partner of the principal ;7i and the right 


of recourse does not extend to security given by co- 
sureties to each other^^ or by a surety to a sup- 
plemental surety.^® Likewise, the person who in- 
demnified the surety may not be held liable by the 
creditor,74 although if the securities given by a 
third person or stranger are for payment of the 
debt they can be reachedj-^*® and it has been held 
that a third person who lent money to the princi¬ 
pal to deposit with the surety as indemnity can¬ 
not retake it.76 

Assignment of security to creditor. Where the 
surety is willing, he may at any time assign to 
the creditor any property of the principal in his 
hands,77 provided he holds it as indemnity for the 
debt owing to such creditor.78 The effect is the 
same as though a decree in chancery had been made 
directing such assignment.7® The substitution of 
the creditor in place of the surety as to property 
in the hands of the latter does not give the credi¬ 
tor any rights greater than the surety had.*® 
Where a surety assigns a mortgage given him 
for his indemnity to the creditor, taking from him 
a discharge from liability, the mortgage is no longer 
in force.®^ 


64- Tenn.—Waller v. Oglesby, 8 S. 
W. 504, 85 Tenn. 321. 

65. Ky.—Moore v. Moberly, 7 B. 
Mon. 299. 

66. Tenn.—^Hamilton Nat. Bank of 
CJhattanooga v. Hamilton Trust & 
Sav. Bank, 8 Tenn.App. 312. 

50 C.J. p 228 note 15. 

67. CaL—Van Orden ▼. Durham, 35 
CaL 136. 

68. CaL—Van Orden v. Dur h a m, su¬ 
pra. 

69. IU.—Seefeldt v. WUgen, 193 HL 
App. 315. 

70. N.Y.—8eward v. Huntlngton, 94 
N.T. 104. 

Pa.—Corpiui Juris dted In In re 
Philadelphia Co. for Guaranteeing 
Mortgages, 37 PaJDlst. & Co. 47, 
49—Bell V. Taggert, Com.Pl., 65 
Dauph.Co. 393. 

W.Va—-W. F. Shawver Sons Co. v. 
Board of Bducation of Loudon 
Dist., 186 S.H. 307, 117 W.Va. 631. 
50 C.J. p 228 note 19. 

Security for payment of state bonds 
IJ.S.—'Well V. Alabama State Land 
Co., aCJUa., 176 P. 262. 

71. U.S.—American Surety Co. v. 
Lawrenceville Cernent Co., G.C.Me., 
110 P. 717. 

72. U.S.—^Hampton ▼. Phipps, S.C., 
2 S.Ct 622, 108 U.S. 260, 27 L.Ed. 
719. 

73- Ky.—Shackleford ▼. Stockton, 6 
B.Mon. 390. 

74i Md.—^Dlnsmore v. Sachs, 105 A. 
524, 133 Md. 434. 


N.M.—^Hasbrouck v. Carr, 145 P. 133, 
19 N.M. 586. 

Pa—^Bell V. Taggert, Com.Pl., 66 
Dauph.Co. 393. 

W.Va—Corpus Jtods dted in W. P. 
Shawver Sons Co. v. Board of Ed- 
ucation of Loudon Dist., 186 S.K 
807, 308, 117 W.Va 631. 

In Califomia 

(1) It has been held that an un- 
dertaking to pay surety all loss 
which he might sustain or for which 
he might become liable by having 
executed bond was not one for bene¬ 
fit of creditor of principal in bond 
ezecuted by surety on which such 
creditor might sue.^—^Taylor v. De 
Camp, 23 P.2d 61, 132 CaLApp. 640. 

(2) It has also been held, how- 
ever, that the obligee of the surety 
bond was entitled to sue a third per¬ 
son on his contract to indemnify the 
surety from all loss sustained on the 
bond.—^Union Oil Co. of Califomia 
V. Pacific Surety Co., 187 P. 14, 182 
CaL 69. 

<3) So, the state was held entitled 
to recover on indemnity agreement 
ezecuted to surety company, which 
had executed bail bond providing 
that indemnitors would indemnify 
and save surety harmless from all 
liability, where surety company be- 
came insolvent, and summary judg- 
ment against company remained 
whoUy unpaid.—^Los Angeles County 
V. Leach, 59 P.2d 1045, 15 CalA.pp.2d 
721. 

76, N.M.—^H€Lsbrouck v. Carr, 145 
P. 133, 19 N.M. 686. 

739 


76. CaL—Tiimlett v. Lynch. 187 P. 
69, 45 CalApp. 42. 

77. Ala,—^Russell v. La Hoque, 13 
Ala. 149. 

50 C.J. p 228 note 26. 

Proof 

Assignment by sureties to creditor 
of mortgage given to secure debt 
may be proved by oral testimony.— 
Arnett v. Salyersvllle Nat. Bank, 46 
S.W.2d 124, 242 Ky. 216. 

Tenulnatioii of rarety^s UahUlty 
Where bulldlng Corporation depos- 
ited sum with insurer as collateral 
for damages arising from Issuance 
of title policy in conformance with 
corporationes obUgation to protect 
mortgagee against defect in title to 
realty, and insurer agreed to turn 
over collateral to mortgagee unless 
mortgagee should request issuance 
of policy, mortgagee although he re- 
quested Issuance of policy, was not 
precluded from asserting his right to 
have collateral handed over to him 
for his own protection, where insur- 
er^s liability ceased because of liqul- 
dation.—In re Lawyers Title & 
Guaranty Co., 50 N.Y.S.2d 257, 183 
Misc. 294. 

78. Tex.—Anderson v. Sims, 4 S.W. 
471. 

79. Vt—Paris v. Hulett, 26 Vt. 308. 

80. Mlss.—^Blbb v. Martin, 22 Miss. 
87. 

Tex.—Anderson v. Sims, 4 S.W. 471. 

81. Me.—Sumner y. Bachelder, 30 
Me. 35. 
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§ 283. Property to Which Right Extends 

Where the right to recourse to indemnfty or secu- 
rlty of the surety exists» it may be enforced against 
whatever property the Principal has glven the surety, 
whether It is real property or personaity. 

Where the right to recourse to indemnity or se- 
curily of the surety exists, it may be enforeed 
against whatever property the principal has given 
the surety, whether it is real property,82 person¬ 
aity,82 inoney,84 deeds of trust,85 liens,86 bonds,87 
indemnity bonds,88 promissory notes,^8 or a judg- 
ment confessed by the principal as indemnity to 
the surety.8® A creditor has no lien on money in- 
trusted by the principal to the surety to pay the 
debt so as to prevent recovery thereof by the 
principal on failure of the surety so to apply 

Mortgage to surety. As a general rule, the right 
of the creditor to avail himself of security fur- 
nished the surety extends, in a proper case, to 
mortgages of land®^ or of chattels.88 Such right 
rests according to one view primarily on whether 
the mortgage was executed for the security of the 
debt as well as for the ultimate protection of the 
surety indorser.84 WTiere the mortgage is for the 
security of the debt, the creditor has an interest in 
it and becomes a cestui que trust.85 On the other 
hand, where the securitj^ is purely personal for the 
purpose of indemnifying the surety, a trust is not 
attached to it for the creditor and there is no ac- 
tion or remedy to which the creditor can be sub- 
stituted until the surety has been damnified.86 Ac¬ 
cording to another view, the creditor has an equi- 


table claim to the security whether the condition 
is that the mortgagor shall pay the debt or whether 
it merely stipulates that he shall indemnify the 
surety.87 

Mortgages given by cosureties, each to the other 
as security to indemnify him against any claim 
against his proportion assumed, are not in equity 
securities for the payment of the principal debt 
which inure to the benefit of creditors on the prin- 
ciple of subrogation.88 So, where joint indorsers 
of certain notes enter into an agreement whereby 
they are to share equally in the payment of any 
amounts unpaid by the maker and severally execute 
mortgages to a trustee to secure the performance 
of this agreement, the holders of the notes are not 
entitled to be subrogated to the rights of the in¬ 
dorsers in the mortgages.^® Where, however, a 
mortgage was g^ven by a surety to his cosurety, as 
security against the debt of the creditor, the mort- 
gagee has been held in equity to be a trustee for 
the creditor.l 

When a creditor has recourse to a mortgage 
which has been given as security, the creditor 
is entitled to the priority which such mortgage 
may have over claims held by other creditors of 
the principal nor is the right to the benefit of 
a mortgage lost by the fact that the surety has fore- 
closed a mortgage held by him;8 but, if the cred¬ 
itor has no interest in the proceeds thereof, he 
cannot vacate a sale under foreclosure by the 
surety.^ 


Beasoit for mle 

Since the desisn of bti<^ a mort- 
S&ge is mexely to protect the sure- 
tles» that protection is given by the 
creditores discharge. and the condi¬ 
tion of the mortgage is fulfilled.— 
Sumner v. Bachelder, supra. 

82. Hiss.—Carpenter v. Bowen, 42 
Misa. 28. 

N.a—Matthews T. Joyce, 85 N.C. 
258. 

83. Conn.—Belcher ▼. Hartford 
Bank, 15 Conn. 381. 

Md.—Hilleary v. Hurdle, 6 CHII 105. 

84. lowa—^N^ourse v. Weitz; 95 N". 
W. 261, 120 lowa 708. 

50 C.J. p 229 note 35. 

8& K.C.—^Blanton v. Bostlc, 35 S.B. 

1035, 120 N.a 418. 

50 Cjr. p 229 note 36. 

86. Ala.—^Porrest v. Luddlngton, 68 
Ala. 1. 

87. Md.—^Baltimore, etc., B. Co. v. 
Trimble^ 51 Md. 99. 

88. Lia.—Eling v. Harman, 6 l4a. 607, 
26 Azn.D, 485. 

89L N.Y.—Clark v. Ely, 2 Sandf.Ch. 
166 . 


Tenn.—Breedlove v. Stump, 3 Yerg. 
267. 

sa N.T.—Crosby v. Crafts, 6 Hun 
327. afflrmed 69 N.Y. 607. 

Pa.—^Hincken v. McGlathery, 8 Pa. 
Co. 267. 

50 C.J. p 229 note 43. 

91- Ky.—Spaulding v. Henshaw, 80 
Ky. 66, 44 Am.R. 461. 

92. Ala.—^Troy v. Smlth, 33 Ala. 
469. 

Ky.—Slack v. Winburn, 186 S.W.2d 
679, 281 Ky. 464—Fields v. Letcher 
State Bank, 54 S.W.2d 910, 246 Ky. 
229—Arnett v. Salyersville Nat. 
Bank, 46 S.'W'.2d 124, 242 Ky. 216. 
50 C.jr. p 229 note 37. 

Umacoraed right of surety 
Banks were held entitled to en- 
force liens of mortgages indemnify- 
ing sureties on mortgagoi^s notes to 
banks against loss, although sure¬ 
ties were not entitled to such rellef 
before paying debts.—^Pields v. 
Letcher State Bank, 76 S.W.2d 908, 
256 Ky. 592. 

93. Ala.—Troy v. Smith, 33 Ala. 469. 
50 C.J. p 229 note 38. 
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94. m.—Chambers v. Prewltt, 50 N. 
E. 145, 172 111. 615. 

41 C.J. p 377 note 24. 

95. Vt.—Crreene v. McDonald, 40 A 
1035, 70 Vt. 372. 

41 C.J. p 377 note 25, p 462 note 27. 

96. m. —Chambers v. Prewltt, 50 N. 

E. 146, 172 IlL 615. ’ 

41 C.J. P 377 note 26. ' 

97. U.S.—Swift V. Kortrecht, Tenn., 
112 P. 709. 60 C.C.A. '429. 

41 C.J. p 377 note 27. 

98. U.S.—Hampton v. Phipps, 'S.C., 
2 S.Ct 622, 108 U.S. 260, 27 L.Bd. 
719. 

99. N.Y.—Seward v. Huntington, 94 
N.Y. 104. 

1. U.S.—U. S. V. Sturges, C.C.N.Y.. 
27 P.Cas.No.16,414, 1 Paine 625. 

2. U.S,—Swift V. Kortrecht, Tenn, 
112 P. 709, 60 C.aA. 429. 

3. Mass.—Eastman v. Foster, 8 
Mete. 19. 

50 C.J. p 229 note 45: 

4. Ark.—^Miller v. Carnali, 22 Ark. 
274. 
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§ 284. Enforcement and Loss of Right 

The creditor need not take any steps to enforce the 
debt or first obtain a Judgment against the Principal 
In order to avall himself of the right of subrogation; 
but, If the surety could not have enforced the security 
except on the happening of a contingency, the creditor 
cannot enforce It uniess the contingency arises. 

In order to avail himself of the right of subro¬ 
gation, it is not necessary that the creditor take 
any steps to enforce the debt;® nor is it neces¬ 
sary that he have first obtained a judgment against 
the Principal.® Where the creditor has a right 
of recourse to securities in the hands of a surety, 
his right is not lost by the fact that he cannot en¬ 
force any personal liability by reason of the in- 
solvency of either or both principal and surety,^ 
or because the surety has been discharged in bank- 
ruptcy,® or although, the debt being a joint one, on 
the death of the surety his estate cannot be held;® 
and although ordinarily a disoharge of the prin¬ 
cipal by the creditor will release the surety, as dis- 
cussed supra § 223, it has been held that such a re¬ 
lease will not deprive the creditor of his right of 
recourse to securities in the hands of the surety.^® 
An extension of time will not bar recourse to the 
security, although the personal liability cannot be 
en’forced.ii Under some circumstances,' however, 
the creditoris right of recourse to the security may 
•be waived by action taken by him.^^ 


The creditor cannot enforce directly for his 
benefit a trust created for the benefit of the sure- 
ty but the proper procedure is to file a bili asking 
for subrogation; and, as a part of the relief grant- 
ed, the property can then be applied in pa 3 rment 
of the debt^^ Should the creditor, for any rea¬ 
son, fail in establishing his rights to subrogation, 
he is not deprived from afterward attaching any 
property of the principal in the hands of the sure- 
ty.i5 Where the surety could not have enforced 
the security except on the 'happening of a con¬ 
tingency, the creditor cannot enforce it xmless the 
contingency arises.^® 

§ 285. Transfer or Release by Surety 

Where the creditor has a right of recourse to prop¬ 
erty of the principal In the hands of the surety, his 
rights are superior to claims of others against the sure¬ 
ty and cannot be altered or impaired by the surety; but, 
where no right has yet accrued to the creditor, the sure¬ 
ty may In good falth release the security. 

Where the creditor has a right of recourse to 
property of the principal in the hands of the sure¬ 
ty, his rights are superior to claims of others 
against the surety,and cannot be altered or im¬ 
paired by the surety and the surety may not di- 
vert the security to other objects.^® The equitable 
lien of the creditor attaches as against an as- 
signee^O or a pledgee,^! although it has been held 


5. Ala.—Sallold v. Wade, 61 AJa. 
214. 

Mich.—^Unlon Nat. Bank v. Bich, 64 
N.W., 339, 106 Mlch. 319. 

6- Tenn.—^Ray v. Proffet, 16 Lea 
517—^Breedlove v. Stump, 3 Yerg. 
257. 

7. W.Va.—New Martlnsville Bank 
V. Hart 137 S.B., 222, 103 W.Va. 
290. . 

50 C.J. p 229 note 50. 

XosolveiLcy of siire't7 

(1) In general. 

Pa,—^Wrlght V. Hairisbiirgr Trust 
Co., 43 Pa-IMst. & Co. 47, 61 Dauph. 
Co. 213—Wright v. Harrisburg 
Trust Co., Com.PI., 61 Dauph.Co. 
413. 

Tenn.—^Lewis v. Eloelm, 6 Tenn.App. 
530. 

(2) Where hulldin^r Corporation 
which was obligated to protect 
mortgagree agralnst ImpaimbLeht of se¬ 
curity for mort£:agre debt arlslniT out 
of encroachment of building* on Pub¬ 
lic streets, procured policy coverihgr 
such defect in tltle, but was required 
to deposit a suna with ipsurer a^ col- 
lateral for danaagres which niilgrht 
arise from issuance of policy and in- 
surer's liability ceased because of its 
liquidation, mortirairee and not bulld- 
inff Corporation w^ entltled to col- 
lateral as long” as collateral was nec¬ 
essary to protect mortfirasree's posi-, 


tion, notwithstanding- mortgairee was 
not a party to deposit agrreement.— 
In re Lawyers Title'& Guaranty Co., 
50 N.Y.S.2d 257, 183 Misc. 294. 

8. Ky.—^Magroffln v. Boyle Nat. 
Bank, 69 S.W. 702, 24 Ky.L. 686. 

9. N.T.—Crq^by v. Crafts, 6 Hun 
327, affirmed 69 N.T. 607. 

10. Wis.—Jones v, Ward, 36 N.W. 
711. 71 Wis. 162. 

11. Ky.—^Helm v. Yoimg, 9 B.Mon. 
394. 

N.T.—^Newsam v. Flpch, 26 Barb. 
176. , 

12. IT.S.—parte Morris, D.C. 
Mass., 17 F.Cas.No.9,823. 2.IiOwell 
424. 

Mass.—New Bedford Sav. Inst. v. 
Pairhaven Bank, 9 AJUen 176. 

13- Mich.—^TJnion Nat. Bank v. Rich, 
64 N.W. 339, 106 Mich. 319. 

14. Ky.—^U. S. Bank v. Stewart, 4 
Dana 27. 

Amount of reeovery 
Tex.—^Lloyds America v. EI Paso- 
Hudspeth Counties Boad Dist. of 
Texas^ Clv.App., 107 S.W.2d 1008, 
error refused. 

Xh aotion. asraiiurt principal by 
surety to compel payment, creditor 
may be subrogated on his own or 
surety^s application to risrhts of 
surety in security received from 
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Principal. —Alexander v. West, 44 S. 
W.2d 518, 241 Ky. 641. 

Parties 

In suit against surety on bond giv- 
en to secure deposits of road district 
with bank for interest from date on 
which bank closed to date bf fore- 
closure of govemment bonds pledged 
to indemnlfy surety on theory that 
such pledge inured to benefit of dis¬ 
trict, Insolvent bank and its receiver 
were not necessary parties.—Lloyds 
America v. B1 Paso-Hudspeth Coun¬ 
ties Boad Dis-t. of Texas, Tex-Civ. 
App., 107 S.W.2d 1008, error refused. 

15. Ind.—Jaseph v. People’s Sav. 
Bank, 31 N.E. 624, 132 Ind. 39. 

16. Miss.—^Bush Stamps, 26 Ifiss. 

463. 

50 C.J. P 230 note 60. 

17- N.Y.—■Vail V. Poster, 4 N;Y. 812. 

18. Ark.—Dyer v. Jacoway, 88 S. 
W. 901, 76 Ark. 171, 6 Ann.Cas. 
393. 

60 C.J. p 280 note 63. 

19. N.Y.—^Haggarty v. Plttman, 1 
Palge 298, 19 Am.D. 434. 

20. Ala.—^Martin v. Decatur Braiudi 
Bank, 31 Ala. 115. 

60 O.J. p 230 note 66. 

21. Tenn.—^McBady ▼. Thom^, 16 
Lea 173. 
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otherwise when the assignee had no notice, ex- 
press or constructive, of the creditores equity.-^ If 
the surety unjustly releases the security, the right 
of the creditor therein is not defeated.^S W^ere 
a surety receives a mortgage as security, and aft- 
erward acquires titie to the property, the right of 
the creditor is not affectecL^^ Where, however, 


no right has yet accrued to the creditor, the surety 
may in good faith release the security.^® Thus, 
if, before the creditor has taken steps to subject 
the security to his claim, the surety, in good faith, 
releases it to the principal, the creditor may not 
complain.^® 


Vm. EiaHTS AND REMEDIES OF SURETY 


A. AS TO CREDITOR OR OBLIOEE 


§ 286. In General 

a, General rules 

b. Performance or completion of con- 

tract by surety 

a. General Rules 

A surety for the performance of a contract has a ma¬ 
teria! interest !n the rights and remedies to which the 
creditor is entitled thereunder. Apart from statutory 
remedies, a surety’s proper remedy at law to protect his 
rights ordinarily Is to pay the debt and pursue the Prin¬ 
cipal for reimbursement. 

A surety for the performance of a contract has 
a material interest in the rights and remedies to 
which the creditor is entitled under the contract 
but such a surety acquires an interest in an earlier 
contract between the principal and obligee, to which 
the surety is not a i>arty, only where it touches on 
the Kability of the surety and only where such 
liability is touched on in connection with some- 
thing material can the surety avail himself of a 
variance between the contract and the bond as a 
defense to an action on the bond.29 


A surety^s rights are zealously guarded both at 
law and in equity.^O The rights which an accom- 
modation surety has under the law and by which his 
burdens are lightened are not to be ousted by the 
mere impMcations of his contract of suretyship.si 

A surety has the rights accorded him by stat- 
ute.^^ 

As to the protection of his rights, the suret/s 
proper remedy at law ordinarily is to pay the debt 
and pursue the principal for reimbursement,33 or, 
where a remedy is provided by statute, to proceed 
under the statute.3^ In equity, however, his rem¬ 
edy is not necessarily confined, as at law, to ob- 
taining indemnity after payment of the debt,35 
and, where protection can be afforded him with- 
out substantial injury to the creditor, a court of 
equity may award that relief without the debt be- 
ing first paid by the surety.33 

Various particular rights of the surety as against 
the creditor or obligee have been treated elsewhere 
in this titie, such as his right to terminate the 


22. Pa.—Appeal of Mifflln County 
Nat. Baak. 98 Pa. 150, 

23. N.C.—Blanton v. Bostlc, 35 SJS. 
1035, 126 N.C. 418. 

50 CXJ. p 230 note 68. 

24. Neb.—Oak Creek Valley Bank 

V. Helmer. 80 N.W. 891, 59 Neb. 
176. 

25. Tenn.—Walker v. Osrlesby, 2 S. 

W. 504, 85 Tenn. 821. 

50 CJ. p 230 note 71. 

26. Ky.—^Tilford v. James, 7 B.Mon. 
836. 

27. Ey.—^ECardcastle v. Hector, 3 
Ky.U 209, 11 Ky.Op. 4. 

Froftts after completioii of bnlUUng’ 
Surety on bond guaranteeing: com¬ 
pletion of buildlngrs was not entitled, 
where obligee purchased uncomplet- 
ed buildtnss, to share In profits real- 
Isedi followins completion.—^Mechan¬ 
ica* Trust Co. V. Pidelity & Casual- 
ty Co. of New York, 156 A. 146, 304 
Pa. 526. 

Sax9/tj liM entitled io note 

NJT.—Edmund D. Cook, Ina, v. Com- 


mercial Casualty Ins. Co., 190 A. 
99, 15 N.J.Misa 256, affirmed 190 
A. 102, 117 N.JX&W 440. 

Particlpatlon. in fond created by 
surety for psyment 

Pa.—Croft V. Mausoleum Bldg: 

Corp., Com.Pl., 9 Pay.Li,J. 116. 

28. Conn.—^New Haven v. National 
Steam Bconomizer Co., 65 A. 959, 
79 Conn. 482. 

Pa.—Toung v. American Bondlne 
Co., 77 A. 623, 228 Pa. 373. 

29. Conn,—New Haven v. National 
Steam Economizer Co., 65 A* 959, 
79 Conn. 482. 

Pa.—^Youn? v. American Bondlngr 
Co., 77 A. 623, 228 Pa. 373. 

sa tJ.S.—Masree v. Manhattan Life 
Ins. Co., Ala, 92 U.S. 93, 23 Li.Ed. 
699. 

N.Y.—^First Cltlzens Bank & Trust 
Co. of Utica V, Sherman*s Bstate, 
294 N.Y.S. 131, 350 App.Div. 339. 

31. Miss.—^Warren v. W. T. Raleigrh 
Co., 165 So. 436, 174 Misa 603. 
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32. CaL—^Murphy v. Kellman Com- 
merclal Trust & Savlngrs Bank, 185 
P. 485, 63 Cal.App. 579. 

33. U.S.—Pinckney v. Wylia C.C.A. 
Tex., 86 F.2d 541. 

Tea>-Dansby v. Stroud. Civ-App., 48 
S.'W.2d 1018, error refused. 

50 C.J. p 230 note 82. 

Reimbursement agrainst principal 
irenerally see infra § 307. 

34. La—Cou£:ot V. Pournier, 4 Rob. 
420. 

Statutory remedies see In&a S§ 336- 
338. 

35. N.J.—Greenberfir v. LeflC, 146 A. 
196, 104 N.J.Ea. 502. 

36. Idaho.—Corpus Juris dted in 
Saunders v. Saunders, 291 P. 1069, 
49 Idaho 788, 71 A.L.R. 360. 

N.J.—Greenberg: v. Leff, 146 A. 196, 
104 N.J.Ch. 602. 

Reguiringr recourse In egulty to Prin¬ 
cipal or security yenerally see in¬ 
fra S5 SOl-305. 
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suretyship contract, discussed supra § 129, or to 
rescind or cancel it for fraud, supra § 75, or to 
be discharged from liability thereunder, supra §§ 
148-160, or to set up other defenses against his 
liability under the contract, supra §§ 254-260. Sub- 
rogation of a surety to the rights of the creditor is 
discussed in the CJ.S. title Subrogation §§ 47-56, 
also 60 CJ. p 740 note 5-p 770 note 98; the rights 
of a surety on a highway contractores bond are dis¬ 
cussed in Highways § 210 c (4). 

Assertion of rights after fudgment. One who 
sustains the relationship of surety on a debt may 
assert his rights as such even after judgment has 
been entered against him on such debt.37 

Right in debt of creditor to Principal. A surety 
has an interest in the sum owed by a creditor to 
a bankrupt principal, which interest the surety may 
assert in his own right, and not merely through the 
principal.2® 

Right in property pledged or note. A surety has 
not, by virtue of the contract of suretyship alone, 
any right, title, or interest in property which his 
Principal has pledged to a creditor as security for 
a debt.3^ A surety on a note has no right to de- 
mand the delivery thereof to him on its being paid 
by the principal debtor.^O 

Lien on funds derived from contract covered. 


A corporate surety company for hire, surety on 
a construction bond, ordinarily does not have an 
equitable lien on the funds derived from the con¬ 
tract covered by such bond.^^ 

A surety sccuring the payment of rent on the 
lessee’s default has no greater rights in the prem- 
ises than the lessee,^^ a«id has no right to demand, 
as a condition to the discharge of the obligation 
assumed by him, that he be permitted to sublet the 
premises free from the restrictions contained in the 

lease.43 

b. PerformajLce or Completion of Contract by 
Surety 

A surety for the performance of a contract may, on 
the princIpaPs default, perform the contract himself; 
a surety assuming a defaulted building contract Is en- 
titled to the benefits thereof from the time of the default. 

As a general rule, a surety for the performance 
of a contract may, on default of his principal, 
perform the contract himself.^^ So, where the 
bond so provides, the surety may, on default by 
the builder, elect to complete the contract and to 
stand on the terms of the bond^S oj. voluntarily 
to pay any damages resulting from the builder*s 
default;^® and where he thus assumes the de¬ 
faulted contract he is entitled to the benefits of 


37, Ohio.—Gholson v. Savln, 31 N. 
B.2d 858, 137 Ohio St. 661, 139 A. 
L.R. 76. 

88. TJ-S.—Glades County, Fla., v. 
Detroit Pldellty & Surety Co., C.C. 
A.Fla. 67 P.2d 449. 

Biterest iu fund as pledged security 
Xj.s.—Glades County, Fla., v. De¬ 
troit FideUty & Surety Co., supra. 

39. Ga,—Conley v. Kelley, 160 S.E. 
532, 43 Ga.App. 822. 

40. lowa.—^Mitchell v. Burglier, 249 
N.W. 357, 216 lowa 869. 

41. Okl.—N. O. Nelson Mfgr. Co. v. 
McDougral, 43 P.2d 399, 171 Okl. 
477. 

42. Tex.—Silbert v. Keton, Civ.App., 
29 S.W.2d 824, error refused. 

Bonds to secure rent granerally see 
Landlord and Tenetnt 5 476. 

43. Tex.—Silbert v. Keton, supra. 

44. Ark.—Coddingrton v. Brown, 185 
S.W. 809, 123 Ark. 486. 

60 C.J. p 230 note79- 
Performance as not by xudndpai 
Performance of a buildingr con¬ 
tract by the surety of the contractor 
after abandonmept by the latter is 
not in law a performance by the 
Principal, and the surety occupies a 
new relation to the owner, exactly 
as thouifh it had been a stran^er to 


the origriual contract.—Winter v. 
Hazen-Xiatimer Co., 42 App.D.C. 469. 

45. Colo.—Howard v. Flsher, 283 P. 
1042, 86 Colo. 493. 

Tex.—Southern Surety Co. v. Weav- 
er Bros., Com.App., 66 S.W.2d 634 
—Corpus Juris q,uoted In W. BL 
Putegnat Co. v. FideUty & Deposlt 
Co. of Maryland, Com.App.r 29 S. 
W.2d 1004, 1006. 

9 C.J. P 867 note 89. 

Beasonable time for exerdse of op- 
tlon 

Ga—Thomason v. Keeney, 62 S.E. 
470, 4 GaApp. 721. 

Building contract and contractor’B 
bond sued on together 
Neb.—^First Nat. Bank v. School Dis- 
trict No. 1. 110 N.W. 349, 77 Neb. 
670. 

Assumption of dominlon over enter- 
prlse 

TJnder terms of bond, surety, on 
contractor*s abandonment, had right 
to assume dominlon over enterprise 
and demand possession and control 
'over building in process of construc¬ 
tion.—W. BL Putegnat Co. v. Pldellty 
& Deposlt Co. of Maryland, Tex.Com. 
App., 29 S.W,2d 1004. 

XmpUoation as to complianoe by 
surety 

Where defaulting building con¬ 
tractores' surety completed contract 
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and recelved balance of contract 
price, law implied surety*s assertion 
of past compliance with contract 
terms or promlse so to comply.—W. 
H. Putegnat Co. v. FideUty & De¬ 
poslt Co. of Maryland, supra. 

WadLver of right; terms of special 
contract 

Where a bond for the performance 
of a building contract reserved to 
the surety the right to complete the 
building in case of an abandonment 
by the contractor, and the surety, 
after abandonment, waived such 
right on condition that the contract 
for completlng the building should 
be let to the lowest of three bidders 
who should give a bond for falthful 
performance, and the building was 
completed under a special contract 
let to the lowest of three bidders, the 
provislon in the origlnal contract 
for auditlng the expensa of comple¬ 
tion did not apply to the special con¬ 
tract.— Y. M. C. A. of North Takima 
V. Gibson, 108 P. 766, 58 Wash. 307. 

46. Colo.—^Howard v. Fisher, 283 P. 
1042, 86 Colo. 493. 

Idaho.—American Surety Co. v. Stata 
TJniv., 81 P. 604, 11 Idaho 163. 
Tex.—Corpus Jtixis atioted in W. EL 
Putegnat Co. v. Pidelity & Deposlt 
Co. of Maryland, Com.App., 29 S. 
W.2d 1004, 1006. 
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the contract from the time of the biiilder’s default,^^ 
together with any sum which may be due the build- 
er at the time the default is declared,*^® less de- 
ductions for defects in the work and material fur- 
nished by the builder.^® As discussed supra § 90, 
the surety also becomes subject to all of the build- 
er^s liabilities. The completion of the building con¬ 
tract by a defaulting contractores surety effects an 
assignment of the contract to the surety.^o The 
surety is entitled to no lien for his work where 
the contractor is not entitled to one by reason of a 
failure to record the contract.®^ 

Where the work is carried out by a person lia- 
ble to indemnify the surety of a subcontractor 
after the latter^s default, the contractores bond is 
not discharged 52 

§ 287, Recourse to, and Exhaustion of, Rem- 

edy against Principal 

a. At law 

b. In equity 

c. Under statutes 


a. At Law 

At law, uniess permltted by statute, a surety gen< 
erally cannot require the creditor, before proceeding 
against the surety, to resort to, and exhaust his remedies 
against, the principal. 

There is a direct conflict between the rules ex- 
isting at common law and in equity as to the right 
of a surety to require the creditor or obligee to 
proceed first against the principal debtor. or the 
security fumished by the principal.53 In accord- 
ance with the rule that, in the absence of statute 
or agreement. otherwise, a surety is primarily lia- 
ble, discussed supra § 87j, and with the rule that 
his proper remedy is to pay the debt and pursue 
the principal for reimbursement, discussed supra 
§ 286 a, the surety cannot at law, tmless permitted 
by statute, and in the absence of any agreement 
limiting the application of the security,®^ require 
the creditor or obligee, before proceeding against 
the surety, to resort to, and exhaust his remedies 
against, the principal,®® or exhaust his remedies 


47- Tei.—Southern Surety Co. v. 
Weaver Bros., Com.App., 56 S.W.2d 
634—Corpus Juris guoted iu W. 
H. Putegnat Co. v. Pldelity & De- 
poslt Co. o£ Maryland, Com-App., 
29 aW.2d 1004, 1006. 

9 C.J. p 857 note 91. 

Suit for performance of contract see 
infra 3 299 a. 

Blglit to reialned peroeutage 
Ky.—^Illinois Surety Co. v. Mltchell, 
197 S.W. 844, 177 Ky. 367. 
PaymexLts to contractor In yiolation 
of contract 

A surety on a building contract, 
which completed the work on the 
contractores failure, was entitled to 
recover from the owner of the build¬ 
ing payments made by him to the 
contractor In violatlon of the con¬ 
tract.—^Fldelity & Deposit Co. y. 
lUCerchants* & Parmers* 179 g, 

W. 1019, 120 Ark. 619, 

da. Tei.—CJorpus Jtixls qnoted In j 
W. EL Putegnat Co. y. Pldelity & 
Deposit Co, of Maryland, Com. 
App„ 29 S.W.2d 1004, 1006. 

9 aJ. p 857 note 91. 

Contract pxioe less aanonnt paid oon- 
txaotor before abaadonxnent 
N.T,—^Waterford Board of Bducation 
V, First Nat. TSftmr, 24 N.T.S. 392, 
70 Hun 520. 

Surety held entitled to progxess 
pajxnent if one, in fact, was earned. 
—Seglin Const. Co. y. Oolumbia Cas- 
ualty Co., 264 N,T.SL 144, 239 App. 
Div. 803. 

4i^ Idaho.—American Bonding Co. 
V. State University, 81 p, 604, 11 
Idaho 163. 


50. Tei.—W. BL Putegnat Co. y. Fi- 
delity & Deposit’ Co. of Maryland, 
Com.App., 29 S.W.2d 1004—South¬ 
ern Surety Co. y. Weaver Bros., 
Civ.App., 35 S.W.2d 266, afflrmed, 
Com.App„ 56 S.WJSd 634. 

51. Cal.—Watterson y. Owens Kiver 
Canal Co., 143 P. 90, 26 Cal-App. 
247. 

Tei.—Ck>rpns Juris gnoted in W. H. 
Putegnat Co. v. Pidelity & Deposit 
Co. of Maryland, Comj^p., 29 S. 
W.2d 1004. 

52. Pa.—^Philadelphia y. Harry C. 
Nichols Co., 63 A. 886, 214 Pa. 266. 

55. N.D.—^Bingham v. Mears, 61 N. 
W. 808, 4 3Sr.D. 437, 27 L.B.A. 267. 

50 aJ. p 231 note 88. 

Condltions precedent to action by 
creditor against surety see supra 
S9 251-253. 

Execution flrst against property of 
princii>al see supra S 279. 

Failure to proceed against prlndpal 
after notice by surety as ground 
for dlscharge see supra 9S 214- 
222 . 

Keglect to act or proceed against 
Principal as affecting creditores 
right to pursue surety see supra 
5S 208-222. 

Besort to, and eihaustion of, other 
aecurities or remedies as conditlon 
precedent to action on appeal bond 
see Appeal and Error Q 2079. 

54. Mass.—Killoren y, Heman, 20 
N.£L2d 946, 303 Mass. 93. 

55. Cal.—State Athletic Commis- 
sion V. Massachusetts Bonding & 
Ins. Co., 117 P.2d 75. 46 Cal.App.2d 
823. 


Md.—AlUed Mortg. Cos. ▼. Kolker. 

23 A-2d 82, 180 Md. 126. 

Mass.—Eilloren y. Hernan, 20 N.E. 

2d 946, 303 Mass. 93.. 

N.J.—'Keer v, New Jersey Title 
Guarantee & Trust Co., 170 A. 887, 
115 N.XEq. 888. 

Pa.—^Read v. Pennsylvanla Co. for 
Insurance on Lives and Granting 
Annuitles, 12 A-2d 925, 338 Pa. 389. 
Tex.—Corpus Juris dted iu Marine 
Banking & Trust Co. y. Federal 
Trust Co.. Giv-App., 64 S.W.2d 409. 
50 C.J. p 231 note 92. 

Parties botmd uuconditioiLally jbo. 
solido 

On the accrual of a cause of action 
against a principal and surety who 
have bound themselves unconditlon- 
ally and in solido, the surety is with- 
out right in law to force the credi¬ 
tor to e xhaus t all of his remedies 
against the Principal before sulng 
the surety,—Brock y. First State 
Bank & Trust Co., 175 So. 669. 187 
La. 766. 

Sffect of coutraetual provlslou 

Since the text rule is true with. or 
wlthout a provlsion to that effect in 
the contract, the creditor acquires 
nothlng by such a provlsion and the 
surety surrenders nothing.—Over- 
street v. W. T. Rawleigh Co., 43 S.B. 
2d 774, 76 GaALpp. 483. 

Puxsult of remedy given by bond 
Fact that one sulng on bond has 
not chosen to pursue principal flrst 
Is no answw or defense if he is fol- 
lowlng remedy given by bond.— 
Downer y. TJ. s, Pldelity d; Guaranty 
Co. of Maryland, aCXA-Pa., 46 P.2d 
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a^ainst his receiver,®® or his estate, in case of his 
dcath,®"^ particularly where both principal and sure- 
ty are equally bound,®® or the surety’s liability is 
on a contract and absolute promise, depending on no 
such condition expressed in the contract or implied 
by law 

Where a surety dies, the cause of action survives 
against his personal representatives, as discussed 
in Abatement and Revival § 137 a, and the creditor 
may proceed against such representatives without 
exhausting his remedies against the principal and 
living cosurety.®® 

Discussion, in the civil law, cannot be demand- 
ed 'by the surety before judgment, but only under 
execution;®! and a plea of discussion need not 
be examined on its merits if it does not comply 
with statutory requirements.®^ 

b. In Eqnity 

A court of equity, before the surety Has pald the 
debt, and for good cause shown, may, at the Instance of 
the surety and for his protection, require the creditor 
or obligee flrst to proceed against the principal debtor. 

A court of equity, before the surety has paid the 
debt, and for good cause shown, may, at the in¬ 
stance of the surety and for his protection, require 
the creditor or obligee first to prOCeed against the 
principal debtor,®® or against his estate, if he is 
deceased,®^ unless an adequate remedy at law is 


provided by statute, as discussed infra subdivisioni 
c of this section. However, peculiar circumstances 
rendering such interference necessary and proper 
must exist,®® and ordinarily the character of com- 
plainant as surety must appear on the face of the 
instrument.®® It has been held that this equity 
assistance cannot be invoked where it appears that 
the Principal is insolvent®"^ or before the debt is 
due.®® 

On the other hand, it has also been held that a 
court of chancery will not compel a creditor to 
proceed against the principal debtor before he 
resorts to the surety,®® and that a surety is not 
entitled in equity to stay the proceedings on an 
execution against himself until the property of the 
principal is exhausted.^O 

Where all the parties are before the court and 
their liabilities ascertained, a decree may be made 
in the first instance against the principal, where 
this can 'be done without delay or injury to the 
creditor but it has been doubted whether a cred¬ 
itor with the suret/s money or its equivalent in 
his hands will be compelled, without resorting 
thereto, first to exhaust his remedies against the 
principali® 

Indemntiy to creditor, Before the surety is en¬ 
titled to such assistance from a court of equity, 
he must first offer to indemni^ the creditor in his 


IndfirmeiLt regtdxlng oredlt 

Judgment creditor must flrst ex¬ 
haust assets of debtor, where judg¬ 
ment against surety on bond releas- 
ing attachment required judgn^nt 
creditor to credit amount in court 
resulting from judicial sale.—^De- 
troit B^delity & Surety Co. v. G-il- 
liam. 34 S.W.2d 971, 237 Ky. 425, 

56. La.—-French M^ket Ice Mfg. 
Co. V. Liandauer, 4 Lia.A., Orleans, 
80. 

57. Tex.—Corpns Jnxis dted in 
Marine Banking Trust Co. v. 
Federal Trust Co., Clv.App., 64 S. 
W.2d 409. 

50 C.J. p 231 note 94. 

5«. Md.--Garey v. Hignutt, 82 Md. 
552. 

Mich.—Poople v. Butler, 42 N.W*. 273. 
74 Mich. 643. 

59. Mo.r-Carr v. Card. 84 Mo. 518,:. 
N.T.—Johnson v. Ackerman, 3 Daly 
430. 

6a Wash.—Olson v. Seldovia Sal- 
mon Co.. 154 P. 1107. 89 Wash. 647. 

61. La—S. ex rei. Landry v. Na¬ 
tional Surety Co. of New York, 
187 So. 9, 191 La. 1017. 
“Discussion:” 

Deflned see 27 C,J.S. p 141 note 55 
et seq. 

Generally see supra { 279. 


62. Ifa.~Thompson-Ritchie Grocery 
Co. V. Cary, 135 So. 707, 17 Da. 
App. 270.^ 

63. CaL—Stato Athletic Commls- 
sion V. Massachusetts Bonding & 
Ins. Co., 117 P.2d 75, 46 CaLApp. 
2d 823. 

N.J.—^Keer v. New Jersey Tltle 
Ouarantee & Trust Co.. 170 A 887, 
116 N.J.BQ. 388. 

50 C.J. p 231 note 99. 

“As against the principal, the 
surety is only bound to pay what the 
Principal cannot.”—Nutz v. Murray- 
Nutz, Inc., 166 A 668 670, i09 N.J. 
Eq. 96—^Delaware. etc., R. Co. v. Ox¬ 
ford Iron Co., 38 N.J.Eq. 151, 158. 

Prior exhaustiott. of legal resxedleii 
against debtor requlred,—Hamilton 
Nat. Bank of Chattanooga v. Eamil- 
ton Trust & Sav. Bank, 3 TennApp. 
312. 

64. S.a—Pride v. Boyce. 14 S.C.Bq. 
276, 33 AmiD; 78. 

Va.—Paxton v. Hich, 7 S.E. 531, 85 
, Va. 878, 1 D.R.A 639. 

65. Wls;—Steln v. Benedict, 58 N. 
W. 891, 83 Wis. 603. 

50 O.J. p 231 note 99, p 232 note 8. 
Bight to equltable zellef held not 
shown 

Pa.—Stewart v. National Surety Co., 
17 Pa.blst. & Co. 463. 
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66. IT.S.—^In re Babcook, C.C.Mas8., 
2 P.Cas.No.696, 3 Story 393. 

Tex.—^Terrei v. Townsend, 6 T^ 
149. 

67. Ala—Alabama Bank & Trust 
Co. V. Gamer, 142 So. 568, 225 Ala 
269. 

50 C.J. p 232 note 5. 

68. Wis.—BEinckley v. Pflster, 53 N. 
W. 21, 88 Wis. 64. 

69. Ala—SMnner v. Bamey, 19 Ala 
698. 

Surety on replevin bond 

It has been held in equity that in 
the absence of statute prescrlbihg a 
different procedure a surety, against 
whom judgment on a replevin. bond 
has been rendered cannot compel the 
creditor first to proceed against the 
property of his principal even 
though the principal has sufficient 
property to satisfy the judginent.'— 
Walker v. Piles, 127 S.W. 739, 94 
Ark. 453. 

70. Tenn.—Winham v. Crutcher, 2 
TenaCh. 535. 

71. Va—Southall v. Farish, 7 SJSL 
534, 86 Va 403, 1 D.R.A 641. 

72. Va—Southall v. Farish, supra 
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proceedings against the princIpal'^® and to pay 
whatever the principal fails to pay;'^'* or he may 
be ordered by the court to give such indemnity.^^ 

c. U23der Statntea 

In situations Corning within statutes so providing, 
a surety may require the creditor, before proceeding 
against him, to proceed flrst against the principal, or to 
proceed against the principal at the same time. 

In some jurisdictions the rights and remedies of 
the surety as against the creditor, with respect to 
prior recourse to, and exhaustion of, remedy against 
the principal, and as embodied in statutes, are, in 
many respects, the same rights as were enforced 
by equity prior to the statutes,''® and are based 
on the implied obligation of the principal to save 
the surety harmless.^*^ As in equity, as discussed 
supra subdivision b of this section, the surety, in 
cases within the statute, may require the creditor, 
before proceeding against him, to proceed first 
against the principal debtor,^® or to proceed against 
the principal at the same time,^^ or to pursue any 
other remedy in his power.®® Where such a stat¬ 
ute is of a special nature, the remedy applies only 
in case of such sureties as come within the terms 
of the statute.®! Where such a statutory remedy 
is applicable, the surety cannot sue in equity to com- 
pel the creditor to proceed against the principal, 
since an adequate remedy at law is afforded by the 
statute.®^ 

Provision for direct action against surety, The 
rule that a judgment cannot be rendered against 
the surety xmtil it has been judicially determined 
that the person making the claim has a valid one 


against the principal and has taken the necessary 
steps to enforce the pa 3 nnent thereof has no appH- 
cation to a statutory bond where the legislature 
has provided that a direct action may be brought 
against the surety.®® 

Adjustment of rights, A statute, permitting a 
surety, in an action against him and his principal, 
to have the rights between them adjusted without 
affecting the proceedings of plaintiff is not a limita- 
tion of the surety^s rights as they existed before,®^ 
but is an additional and more complete remedy than 
that which existed under the common law.®® Such 
statutory remedy is not available to an alleged sure¬ 
ty in a suit by a creditor as to whom he is in fact 
a Principal obligor.®® 

§ 288. Recourse to, and Exhaustion of, Other 
Property or Securities 
a. At law 
•b. In equity 
c. Under statutes 

a. At Law 

Except where the suretyship contract provides other- 
wise, at common iaw a creditor ordinarily cannot be 
required, before proceeding against the surety, to resort 
to and exhaust coliateral security held by htm for pay- 
ment of .the Indebtedness, or to proceed against other 
property of the principal which Is subject to the satls- 
faction of the debt, or to avail himself of other means 
of enforcement; nor can he be compelled to realize 
flrst on any particular one of several securities. 

At common law the creditor or obligee ordinarily 
cannot be required, before proceeding against the 
surety, to resort to and exhaust coliateral security 


73- U.S.—^In re Babcock, C.C.Mass., 
2 F.Cas.No.696p 3 Story 393, 

50 O.J. p 232 note 9. 

Becourse to, and exhaustion of, oth¬ 
er property or securities in equity 
see infra § 288 b. 

74. U.S.—^In re Babcock. supra. 

75- Cal.—^Dane v. Corduan, 24 CaL 
157, 85 Am.D. 63. 

50 C.J. p 232 note 11. 

7Sb N.D.—Storing: v. Stutsman, 210 
N.W. 653, 64 N.I>. 701. 

50 (U. p 232 note 13. 

'*These code sections are the en- 
aotznent of rules developed in equity 
to glve relief from the common law 
doctrlne which permitted the credi¬ 
tor to enforce remedies agrainst the 
surety without reference to his 
rixhta against the piincipaL**—State 
Athletlc Commisslon v. Hassachu- 
setts Bondln? & Ins. Co., 117 P.2d 

75, 79. 46 CalJLpp.2d 823. 

77- N.D.—Storlnx v. Stutsman, 210 
IT.W. 653, 54 N.I>. 701. 

Implied contract by principal to re- 


I imburse or indemnify surety see 
infra $ 316. 

Rights and remedies of surety 
against principal see infra 9S 300- 
338. 

78. Ind.—^Bames v. Saxnmons, 27 K. 
B. 747, 128 Ind. 596. 

50 C.J. p 233 note 16. 

79. Tex.—^Ritter v. Blamllton, 4 Tex. 
325. 

60 C.J. p 232 note 17. 

SOm N,X >,—Storing v. Stutsman, 210 
N,W. 653, 54 N.D. 701. 

81. lA .—Macready v. Schench, 6 So. 

517, 41 lja.Ann. 456. 

50 aJ. p 232 note 19. 

ZSxecutioii of Joixit Jndgmexit 

Statute requlrlng, in action 
against principal and surety, execu- 
tion to be levied flrst on principars 
property in county, oontemplates 
Jolnt judgment enforceable by exe- 
cution against both prindpal and 
surety; In action on note not se- 
cured by lien, against administrator 
and comaker, a surety, judgment dl- 
recting postponement of execution j 
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against surety untll estate should be 
fully admlnistered and sums realized 
therefi^m received and credited* on 
the judgment was held erroneous, 
since, as against administrator, 
judgment is not capable of execu¬ 
tion. but only In due course of ad- 
minlstration.—^Marine Banking & 
Truat Co. v. Pederal Trust Co., Tex. 
Civ.App.. 64 S.W.2d 411—^Marine 
Banking & Trust Co. v. Federal 
Truat Co., Tex.Clv.App., 64 S.W.2d 
409. 

82. Ind.—^Bames v. Sammons, 27 R, 
E. 747, 128 Ind. 596. 

83. La.—La Rose v. Alllance Casu-' 
alty Co., App., 150 So. 466. 

84. Wash.—Denny v. Sayward, 39 
P. 119, 10 Wash. 422, error dis- 
mlssed 16 S.Ct. 777, 168 U.S. 180, 39 
L..Bd. 941. 

85. Wash.—Denny v. Sayward, su¬ 
pra. 

86. Wash,—Wenatchee First Nat. 
Bank v. Fewler, 102 P. 1038, 54 
Wash. 66. 

50 C.J. p 232 note 23- 
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held by him for the payment of the indebtedness,^^ 
especially where the securities are claiiined by oth- 
er persons, who are not in court,*^ nor can he be 
required to realize first on any particular one of 
several securities and the fact that the creditor 
holds collateral security cannot be asserted by the 
surety as a defense to an action against him by the 
creditor on the obligation.^0 If the creditor or ob- 
ligee has received collateral security from the Prin¬ 
cipal, without any stipulation that it is to 'be held 
for any particular debt,®l or holds any property of 
the Principal,the creditor or obligee can apply 
it to debts for which the surety is not liable. In 
accordance with these rules, the creditor cannot be 
compelled first to enforce a mortgage which he 
holds on the principales property as security for the 

indebtedness.^3 

The creditor, however, may be required to pro- 
ceed against the collateral first, where the surety- 
ship cbntract or undertaking provides for such 
application of the funds or securities,®^ or where, 


under the terms of the bond, a foreclosure of the 
security given by the Principal is a condition pre- 
cedent to a right of recovery against the surety 
and the surety can control the application of pay- 
ments where payment is made from the proceeds 
of collateral given to secure the particular debt 
guaranteed by the surety.®^ 

Other property or means of enforcenienU The 
creditor cannot be required to proceed against and 
apply other property of the principal which is 
subject to the satisfaction of the indebtedness®^ 
or to avail himself of other means of enforcement®® 
before proceeding against the surety, except that 
where it is stipulated that the surety shall be lia¬ 
ble for a deficiency only after the application, on 
the indebtedness, of security held by the creditor, 
he cannot be held liable if the conditions have not 
been fulfilled.®® For example, a surety cannot com- 
pel the creditor or obligee to attach the property 
of the Principal before proceeding against the 
surety,! especially where no legal grounds for at- 


87. Pa.—^Read v. Pennsylvanla Co. 
for Insurance on Lives and G-rant- 
Ing Annulties. 12 A.2d 925, 338 Pa 
389—QuaJser City Nat. Bank v. 
CCallasrhan, 95 PaSuper. 69. 

50 O.J. p 233 note 26. 

Application of payments see supra S 
144. 

Becourse to, and exhaustion of, otli- 
er property or securities on: 
Appeal bond see Appeal and Slrror 
S 2079. 

Bxecution on jud^rment agrainst 
surety see supra § 279. 

Rlgrht of creditor to resort to indem- 
nity to surety see supra § 282. 
Surety on. bond 

At law, surety is required to pay 
obllgatlon of bond before it can seek 
benefit of otber security held by the 
creditor.—U. S. Pldelity & Guaranty 
Co. v. City of Cleveland, G.<lA.Ohlo, 
88 F.2d 915. 

Security for sevciral loans 

(1) A creditor holdlns collateral 
security for ];>ayinent of sevbral 
loans may apply proceeds thereof 
in manner most beneficlal to hizn,; 
nelther principal debtor nor his 
surety has power to dlrect such cred¬ 
itor as to manner in which collater- 
al shall b€t applied.—^Bailoren v. Her- 
nan, 20 N.F.2d 946, 303 Mass. 93. 

(2) Application of proceeds of se¬ 
curities irenerally see infra § 290. 

88. Pa—Klopp V. Lebanon Valley 
Bank, 39 Pa 489. 

89. 111.—Dallemand v. Nova Scotia 
Bank, 54 IlLApp. 600. 

50 C.J. p 233 note 27. 

Pull recovery on. collateral note 
Where grantee of security deed 
eztended time for payment of in- 


stallment, on consideration of gran- 
tor giving additional security in 
form of collateral note, and foreclo¬ 
sure sale proceeds were Insufilclent 
to pay entire debt, grantee was enti- 
tled to recover entire amount of col¬ 
lateral note, without making pro 
rata deductlon for foreclosure sale 
proceeds.—^Federal Land Bank of Co- 
lumbia V. Fulcher, 171 S.B. 152, 47 
GaApp. 602. 

90- Pa—^Homewood Peoples Bank 

V. Culi, 86 PaSuper. 480. 

50 C.J. P 238 note 28. 

Defenses of surety generally see su¬ 
pra §§ 254-260. 

91- Ariz.—Security Trust & Savlngs 
Bank v. June, 1 P.2d 970, 38 Ariz. 
513. 

Mass.—^Thibert v. Morello, 178 N.E. 

516, 277 Mass. 286. 

60 C.J. p 106 note 78. 

Basis of principia; debt least se- 
ouzed 

The principle permltting a credi¬ 
tor, in the absence of an agreement 
for a speciflc pledge to a particular 
debt, to apply the proceeds of col¬ 
lateral to the notes it secures, as he 
deems best, is based on the right of 
the creditor to protect himself by 
the payment of the debt or debts 
least secured.—^Koblegard Co. v. 
Maxwell, 34 S.E.2d 116. 127 W.Ta 
630. 

Pro rata application of proceeds not 
required 

W.Va.—rKoblegard Co, v. Maxwell, 
supra. 

92. Wls.—^Lowe V. Beddan, 100 N. 

W. 1038, 123 Wis. 90. 

50 C.J. P 106 note 79. 
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93. Me.—Livermore Falis Trust, 
etc., Co. V. Richmond Mfg, Co., 79 
A. 844, 108 Me. 206. 

50 C.J. p 233 note 29. 

94. Miss.—Christian v. Merchants 
Nat Bank & Trust Co., 195 So. 
485, 188 Miss. 686. 

50 C.J. p 233 note 30. 

95. Mlnn.—^Beebe v. Canney, 65 N. 
W. 61, 52 Minn. 491. 

96. Ariz.—Security Trust & Savings 
Bank v. June, 1 P.2d 970, 38 Ariz. 
513. 

50 C.J. p 106 note 92. 

97. Cal.—^People^s Lumber Co. v. 
Glllard, 68 P. 676, 136 Cal. 56. 

50 C.J. p 233 note 32. 

98. La.—Dick v. Reynolds, 4 Mart, 
N.Sv, 626. 

50 C.J. P 233 note 33. 

Terzuination of obligation 
Where mortgagee*s obligation to 
make construction payments was 
contractual obligation with mortga- 
gor, obligation terminated with ma- 
turity of mortgage debt after which 
surety of contractor which dealt 
with mortgagor had no right to com- 
pel payment of balance of advance 
money from mortgagee.—Jersey 
Land Co. v. Gunzenhauser, 176 A. 
371, 117 N.J.Eq. 463. 

99. Tex,—^Durrell v. Farwell, 30 S. 
W. 539, 31 S.W. 185, 88 Tex. 98. 

50 C.J. p 167 note 90. 

L TJ.S.—^Davls V. Patrick, Neb., 67 
P. 909, 6 C.C.A. 632, error dis- 
missed 16 S.Ct 1200, 163 T7.S. 688, 
41 L.Ed. 316. 

50 C.J. p 233 note 34. 
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tachment are shownand a surety for the pajTiient 
of rent on the tenanfs default cannot require the 
landlord to distrain,3 or to seize the tenanfs crop,^ 
or to enforce his lien.® 

Security Jield by surety. The creditor or obligee 
cannot be required to take and apply security held 
by the surety for his indemnity® or to wait until 
the surety realizes on it.*^ 

Effeci of coniracL Where by contract between 
the debtor and creditor, of which the surety is 
chargeable with notice, it is stipulated that pay- 
ments from the proceeds of collateral may, at the 
creditores election, be first applied to payment of 
that portion of the debt not guaranteed -by the 
surety, the latter has no right to compel pro rata ap- 
plication to the portion of the debt guaranteed by 
him,® 

h. Jr Equity 

Where there !s danger of hardship to the surety, and 
the rights of the creditor and third persons wIII not be 
substantially injured by such procedure, equity, at the 
surety’8 instance, may require the creditor to resort to 
property of the Principal which Is subject to the Indebt- 
edness, or to collateral security in his hands, before re- 
sortlng to the surety or any security furnished by him. 


provlded the surety offers to Indemnify the creditor and 
pay any resulting deficlency. 

In equity a surety is entitled to the benefit of ali 
securities which the creditor obtains against the 
Principal,® and this is so where the principal has 
become insolvent,^® whether or not the debt has 
been paid by the surety.^^ It has been broadly 
declared that the surety is not bound to pay any- 
thing that the principales property will payji® and 
where there is danger of hardship to the surety, and 
it can be done without substantial injury or prej- 
udice to the creditor or obligee, a court of equity, 
at the instance ‘of the surety, may require the 
creditor or obligee to resort to the property of the 
Principal debtor which is subject to the indebted- 
ness,l® or to any collateral security of the prin¬ 
cipal debtor in the hands of the creditor or ob- 
Tigee,!^ before resprting to the surety or to any 
security furnished by‘ him,i® provided the security 
furnished by the principal is as available as that 
furnished by the surety^® and that procedure does 
not cause any injury to the rights of third per- 
sons,^*^ and provided he offers to indemnify the 
creditor^® and to pay any deficiency that may re¬ 
suit,i® and provided the terms of the contract do 
not prevent such action in equity,®® 


2. Ark.—^Thompson v. Kobinson, 34 
Ark. 44. 

a IU,—Hali V. Hoxsey, 84 HI. 616. 
50 C.J. c 23-1 nota 36. 

4. S.a—Miller v. Wliite, 25 S.C. 
235. 

5. La.—^Liedouz v. Jones, 20 Tia,AnTi. 
539. 

50 C.J. p 234 note 38. 

6. TJ.S.—^McLaughlin v. Potomac 
Bank, D.C., 7 How. 220, 12 LbHd. 
675. 

58 C.J. p 234 note 39. 

7- S.C.—^Rutledge v. Greenwood, 2 
S.C.E<i. 389. 

8. Ohio.—Advance Thresher Co. v. 
Ho^n, 78 N.E. 436, 74 Ohio St. 
307. 

50 C.J. p 107 note 6. 

9. Tenn,—^Henry v. Compton, 2 
Head 549—Hamllton Nat. Bank of 
Chattanooga v. Hamllton Trust & 
Sav. Bank, 3 Tenn.App. 312. 

10. Tenn.—^Hamllton Nat. Bank of 
Chattanoogra v. Hamllton Trust & 
Sav- Bank, supra. 

W.Va.—Corpus ynzis dted la. Capon 
Valley Bank v. State Hoad Com- 
mission, 163 S.EL 44, 45, 111 W.Va. 
491. 

50 C.J. p 234 note 42. 

11. Mlnn.—^Beuson v. Saffert-Qugis- 
,l^rg Cernent Constr. Co., 201 N.W. 
424, lei Nlnn. 269. 

Tenn.—Henry v. Compton, 2 H^d 
549 . 

U NJr.—Nuta V. Murray-Nutz, 


Inc., 156 A, 668. 109 N.J.ESq. 95— 
Belaware, etc., R. Co. v. Oxford 
Iron Co., 38 N.J.Eq. 161. 

13. U.S.—Epsteln v. Goldsteln. C.C. 
A.N.T., 118 P.2d 73—Glades Coun- 
ty, Pia., V. Detroit Pidelity & Sure¬ 
ty Co., C.C.APla.. 67 P.2d 449. 

Kan.—Corpus Juris dted In Pederal 
Land Bank of Wlchita v. Butz, 136 
P.2d 883, 886, 156 Kan. 662. . 

N.T.—^Hayes v. Ward, 4 JoIins.Gh. 

123, 8 AulD. 554. 

50 C.J. p 234 note 43. 

"Equity will itself go far to exon¬ 
erate a solvent surety and to pre¬ 
vent hlS' property being sold by com- 
pelling the principal to pay and by 
subjecting first the principales prop¬ 
erty, espedally that put up as se¬ 
curity for the debt.”—^Pinckney v. 
WyUe, C.C.A.Tex.. 86 P.2d 641, 643. 
Property ohtalned through Ulegal 
contract 

A surety can compel the creditor 
to apply on the debt property of the 
Principal which the creditor has ob- 
tained from the principal through an 
lllegal contract, the surety not being 
connected with the illegality.—' 
Breese v. Schuler, 48 IlL 329. 
Acconunodatlon security; avallabUl- 
ty of fcredosuxe 

If first defendant executed agree- 
ment for extension of time for pay¬ 
ment of bonds secured by mortgages 
solely for accommodation of second 
I defendant, and debt as well as mort- 
gaged property was that of second 
defendant, first defendant was sure-’ 


ty and equity would not permlt hlm 
to be sued at law fbr intereat and 
taxes when mortgagee was, at liberty 
to brlng action to foreclose mort- 
gage.—^Bankers Trust Co. v. Berens, 
41 N.T.S.2d 790, 180 Mlsc. 619. 

14. U.S.—Pinckney v. Wylle, C.C.A. 
Tex., 86 P.2d 641. 

50 C.J. p 234 note 44. 

15. Me.—^Matthews ▼. Matthews, 
148 A. 796, 128 Me. 495. 

50 CJ. p 234 note 46. 

Mortgages of separate propertles 
When Principal and surety each 
mortgages his own property to se¬ 
cure the principales debt, the surety 
is entitled to have the property of 
the Principal sold first, and the pro¬ 
ceeds of the sale applied in satisfac- 
tlon of the debt. 

Ala.—Oden v. Valentlne, 127 So. 219, 
220 Ala. 626. 

Tenn.—Gates v. Armstrong, 3 Tenn. 
App. 76. 

60 C.J. p 234 note 46 [b]. 

16. N.C.—Gary v. Cannon, 88 N.C. 
64. 

17. Conn.—Orvls v. Newell, 17 

Conn. 97. 

50 C.J. p 235 note 48. 

18. N.Y.—^ECayes v. Ward, 4 Johns. 

Ch. 123, 8 Am.D, 664. . 

60 C.J. p 236 note 49. 

19. Vt.—^McCoUum V. Hlncfcley, 9 
Vt. 143. 

60 C.J. p 235 note 60. 

20. IJ.S.—^U. S: Pidelity & Guaranty 
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This right of the surety is superior to a lien 
subsequently acquired on the principars property .21 
The creditor, however, is not required to resort to 
property which is not of any value by reason of 
prior liens;22 nor is he required to resort to other 
property or security where he would be unduly in- 
convenienced and delayed in the collection of his 
debt.23 

Waiver or loss of surety"s rights, The surety 
does not lose his rights in this respect merely be- 
cause the property to which he wishes the creditor 
to resort has been levied on^^ or sold^S unless there 
was collusion between the principal and surety in 
making the sale nor is the right lost because the 
surety has consented to an exchange of securities.27 

Stay of proceedings, If proceedings already have 
been begun against the surety by the creditor or 
obligee, the surety is entitled to have them stayed 
until the collateral security can be enforced.28 

c.'trnd^ Statutes 

Under some statutes a creditor may be required to 
resort to the prlncipal’s property before proceedlng 
against the surety. 

In some jurisdictions the equity rule discussed 
supra subdivision b of this section in many respects 
is now embodied in statutes under which the credi¬ 
tor may be required to resort to the property of the 
Principal before proceeding against the surety.^® 


Under a statute permitting any one or more of 
several defendants to have the question of surety- 
ship determined, a defendant, in an action on a 
note and to foreclose a mortgage securing it, may, 
by cross complaint, show that he is a surety, and 
ask that the interest of the principal in the land 
covered by the mortgage be sold before the prop¬ 
erty of the cross complainant is resorted to.SO 

Under a statute providing that whenever property 
is hypothecated with the property of a principal 
the surety is entitled to have the property of the 
principal first applied to the discharge of the ob- 
ligation, the creditor may not apply property of 
the principal to other debts, to the detriment of 
the surety.31 

§ 289. As to Preservation, Collection, and 
Application of Collateral 

A surety has a beneflcial right or Interest In the 
collateral held by the creditor for the principal debt; 
the creditor must exercise. good falth toward the surety 
In preserving, applying, or disposing of the security or 
Its proceeds, not oniy for the creditores security, but for 
the 8urety'8 indemnity. 

The surety, by his very character and relationship 
of surety, has a beneficial right or interest in the 
collateral held by the creditor for the principal 
debt,32 whether the security is obtained at the time 
of, or subsequent to, the suret/s assumption of lia- 


Co. V. City of ClevelaucU C.C.A. 
Ohio, 88 F.2d 916. 

21. Ark.—^Robbins-SaJiford Mercan- 
tile Co. V. Johnson, 266 S.W. 260, 
166 Ark. 330, 37 A.L..R. 1258. 

50 O.J. p 235 note 51. 

22. Mlnn.—^Northwestern Mut. JAfe 
Ins. Co. V. Aliis, 23 Minn. 337. 

23. W.Va.—^Armstrongr v. Poole, 6 
S.R 257, 30 W.Va. 666. 

50 C.J. p 235 note 54. 

24. U.S.—McMullen v. Rltchie, C.C. 
Ohio, 64 F. 253, modified on other 
grounds 79 F. 522, 26 C.C.A. 60, 
certiorari denied 18 S.Ct. 945, 168 
U.S. 710, 42 REd. 1212. 

Tenn.—^Henry v. Coznpton, 2 Head 
549. 

25. N.C.—Polk V. Gallant. 22 N.C. 
395, 34 Am.I>. 410. 

26. Mich.—Stratton v. Thomas, 94 
N.W. 1063, 133 Mich. 281. 

50 C.J. p 235 note 57. 

27., Miss.—Solomon v. Merldlan 

First Nat. Bank, 17' S6. 383, 72 
Miss. 854. 

2a 3Sr.J.—Kldd V. Hurley, 33 A. 

1057, 64 N.J.Eq. 177. 

50 C.J. p 235 note 69. 


29- Cal.—^Birkhofer v. Krumm, 40 
P.2d 653, 4 Cal.App.2d 43. 

Kan.—^Pederal Land Bank of Wichl- 
ta V. Butz, 136 P.2d 883, 166 Kan. 
662. 

50 C.J. p 235 note 63. 

Discussion see supra S 279. 
ObU^ratioxL secnred by tnuft deed or 
mortffag-e 

Under such statute surety on ob- 
ligation secured by trust deed or 
mortgage may require creditor to re¬ 
sort flrst to trust deed or mortgra^e 
security.—^Everts v. Matteson, 132 
P.2d 476. 21 Cal.2d 437. 

Bemand by surety on creditor that 
property of principal flrst be ap¬ 
plied to discharge of debt held re¬ 
quired-—Garrett v. Bomash, 61 P. 
2d 1100, 10 Gal.App.2d 288. 

Comaker of note held not surety 
Cal.—Garrett v. Bomash, supra. 

30. Ind.—Chaplln v. Baker, 24 N.E. 
233, 124 Ind. 385. 

31. S.D.—State v. Mellette, 118 N. 
W. 83, 21 S.I>. 404. 

32. U.S.—Corpus Juris dted In 
Town of River Junction v. Mary- 
land Casualty Co., C.CA.Fla, 110 
P.2d 278, 281, 134 A.L.R. 727, cer- 
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tlorarl denied Maryland Casualty 
Co. V. Town of River Junction, 60 
S.Ct. 1077, 310 U.S. 634, 84 L.Bd. 
1404. 

N-J.—^Burack v. Mayers, 187 A. 767, 
121 N.J.Eq. 136, afflrmed 191 A. 
841, 122 N-.J.Eq. 6. 

Pa—Corpus Juris dted In First Nat. 
Bank & Trust Co. of Ford City v. 
Stolar, 197 A. 499, 602, ISO PaSu- 
per. 480. 

Tex.—National Liberty Ins. Co. v, 
Watts, Civ.App.', 101 S.W.2d 1060. 
50 C.J. p 236 note 67. 

Application of payments generally 
see supra 5 144. 

Discharge of surety by loss or re- 
llnquishment of funds or securl- 
ties see supra §§ 197-207. 
Preservation and collection of 
pledged property generally see 
Pledges S9 68-78. 

Bellef as to obllgee’s deallng with 
security 

Surety was entitled to benefit of 
security held by obligee of surety 
bond, and surety was entitled to be- 
lieve that obligee would deal with 
its security as do holders 'of security 
generally, and as expressly provlded 
in contract, between principal and 
obligee.—^Hodievar v. Maryland Cas¬ 
ualty Co., C.C.A.Ohio. 114 F:2d 948^ 
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bility,*^ or with or witliout his knowledg‘e.34 The 
creditor is regarded as a tnistee of the security,^® 
and, as such, must exercise good faith toward the 
surety in his preservation, disposition, or applica- 
tion of the security or its proceeds, not only for 
the creditores security, hut also for the suret/s 
indeninity.36 

This duty of the creditor, however, ordinarily is 
not a positive duty,37 and he is not liable to the 
surety for a loss resulting from mere passivity,®^ 
but only where he has done some afiSrmative act 
which impairs or releases the security.^® If the 
creditor fails to collect and apply certain property 
or security to the payment of the principars indebt- 
edness, as he has agreed to do, the surety has a 
right of action against him therefor,^® and is en- 
titled to full relief if the collateral is sufficient to 
satisfy the debt,<i but if it is not sufficient he is 
entitled only to pro tanto relief.^^ The creditores 
refusal to fumish the surety a statement of a sale 
of the collateral will not warrant an inference that 
the creditor has omitted to perform his duty as 
to the collections,"*^ 

Dcniand of sale, Where the agreement gives the 
creditor the right to sell the collateral at any time 
after the maturity of the indebtedness, and apply 
the proceeds to its payment, the surety may, at any 
time after maturity, demand such sale,^^ and if he 
fails to make such demand he may not complain of 
the creditores failure to sell, and may not contend 
that he is liable only for any deficit which might 
arise after the exhaustion of the collateral.^® 

Insurcmce, Where a mortgage is given as addi- 


tional security, the mortgagor’s surety has no 
right of action against the mortgagee creditor for 
a failure to take out Insurance on the property 
unless he has agreed to do so.'*'^ 

Securities given to surety for his indemnity may 
be resorted to by the creditor, as discussed supra § 
282, and where such security is not sufficient to 
cover the entire debt for which the surety is lia¬ 
ble, if the surety has paid part of the debt, the 
proceeds of the security should be applied to the 
balance due before the surety is entitled to any- 
thing.4® 

§ 290. -Application of Proceeds 

A surety has a right to have the proceeds of the 
securities applied to the indebtedness secured, for which 
he became surety, in preference to any other Indebted¬ 
ness, unless the contract provides for application to 
other indebtedness. 

The surety has a right to have the proceeds of the 
securities held by the creditor applied to the in¬ 
debtedness secured, for which he became surety,^® 
in preference to any other indebtedness,®® unless 
provision is made in the contract for application to 
other indebtedness and he may sue in equity 
to compel the creditor to collect collateral or funds 
in exoneration of the suretyship.®^ If the credi¬ 
tor misapplies or releases the security, the surety 
may be entitled to a discharge from liability, as dis¬ 
cussed supra §§ 197-207, and he may sue in equity 
to compel a release from his liability, as considered 
infra § 299 b, or he may avail himself of such mis- 
application or release as a defense to an action at 
law against him on the principal obligation.®® 


33. Pa.—Cozpns JulB dted 1 il First 
Nat. Bank & Tmst Co. of Ford 
City V. Stolar, 197 A. 499. 602, 130 
Fa.Super. 480. 

Tex.—^National Ldberty Ins. Co. v. 
Watts, Clv.App., 101 S.W.2d 1060 
—^Hatch V. Brackettville First 
State Bank, CivApp., 270 S.W. 
1093. 

34. Pa.—Corpus JtalB dted In First 
Xat. Bank & Trust Co. of Ford 
City V. Stolar, 197 A, 499. 602, 130 
Pa.Snper. 480. 

Tex.—INational liiberty Ins. Co. t. 
Watts, CivApp., 101 S.W.2d 1060 
—Hatch V. Brackettville Plrst 
State Bank, CivApp.. 270 S.W. 
1093. 

3B. Tex.—Nunn v. Smlt-Ti, ClvApp., 
194 S.W. 40C. 

3& Me.—Malne Cent. 3Et. CSo. v. Na¬ 
tional Surety Co.. 94 A. 929, 113 
Me. 465. Ii.R A1916A 881. 

69 CJr. p 286 note 72. 

37. Ter.—Nuun v. Smltli, ClvApp., 
194 S.W. 406. 


38. Tex.—Nunn v. Smith, supra. 

39, N.T.—^Hayes v. Ward, 4 Jokns. 
ClL 123, 8 Am.I>. 54. 

Tex.—Nunn v. Smith, Civ.App., 194 
S.W. 406. 

Relinquishment or loss oi security 
as grround for discharge see supra 
S§ 197-207. 

40w lowa.—^Richey v. Farmer^s, etc., 
Sav. Bank, 121 N.W. 2. 

Ky.—New York Store Mercantlle Co. 

V. Oorham, 199 S.W. 64, 178 Ky. 
535. 

41- Ky.—New York Store Mercan- 
tile Co. V. Gorham, supra. 

42. Ky.—New York Store Mercan- 
tile Co. V. Gorham, supra. 

48- lowa.—^Richey v. Farmer*s, etc., 
Sav. Bank, 121 N.W. 2. 

44. Ky.—Cromwell v. Rankin, 97 S. 

W. 416, 30 Ky.Lu 123. 

45. Ky.—Cromwell v. Bankln, su¬ 
pra. i 

46. Ky.—Cromwell v- Rankln, su¬ 
pra. 

50 C.Jr. p 236 note 82. j 
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47. Ark.—Kissire v. Plunkett-Jar- 
rell Grocer Co.. 146 S.W. 667, 103 
Ark. 473. 

60 C.J. p 236 note 83. 

Duties and liabilities of mortgagee 
as to Insurance generally see 
Mortgages § 328. 

48. Mass.—^Kelly v. Herrick, 131 
lifass. 373. 

49. JjSl —^Interstate Trust, etc., Co. 
V. Young, 65 So. 611, 135 La. 466. 

60 C.J. p 23G note 88. 

Application of payments generally 
see supra § 144. 

50. Ky.—Saulsberry v. Nethercutt, 
2 Ky.L.. 426, 11 Ky.Op. 163. 

60 C.J. p 236 note 89. 

51. Tenn.—^Merchants' Bank, etc., 
Co. V. Bushnell, 218 S.W. 709, 142 
Tenn. 276. 

60 C.J. p 236 note 90. 

58. Vt.— H a l e v, Windsor Sav. 
Bank, 98 A 993, 90 Vt 487. 

53. Vt.—^Patch V. Montpeller First 
Nat Bank, 96 A 423, 90 Vt 4. 

60 C.J. P 237 note 94. 
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Effect of assignment. Where, on assignment of 
the Principal contract, the assignee executes a bond 
for the purpose of protecting the principal and his 
surety from liability, any right of the surety as to 
the application of a deposit made by the principal 
passes against the assignee.^^ 

§ 291. - Accounting 

A surety is entitied, In equlty, to an accounting of 
security received by the creditor, but must show that 
the property or security unaccounted for was subject to 
the payment of the principaPs indebtedness. 

The surety is entitied, in equity, to an accounting 
of security received by the creditor or obligee,55 
or by his assignee,®^ especially where the creditor 
has converted such collateral to his own use.57 
However, in order to require such accounting, the 
surety must show that the property or security un¬ 
accounted for was subject to the payment of the 
principars indebtedness.® ^ 

§ 292. Right to Surrender of Security; Con- 
tribution 

A surety paylng the principal debt or perfonning the 
Principal obligatlon is entitied to a surrender to him of 
the collateral pledged for such debt or obligation; but, 
where the principal pays the debt, the surety has no 
right to receive the collateral from the creditor. A sure¬ 
ty paylng a note and receiving it from the payee with 
the latter*s Indorsement thereon Is not entitied to con- 
tribution from the payee. 

Where the surety pays the principal debt or per- 
forms the principal obligation, he is entitied to 
a surrender to him by the creditor of the collateral 
pledged for such debt or obligation®^ to the ex- 


tent of enforcing it against the principal for reim- 
bursement;60 but, where the principal has himself 
paid the debt, the surety has no right to receive the 
collateral from the creditor.®^ 

Under a statutory provision entitling the surety 
to tender to the creditor the amount of the debt 
and demand the securities therefor to be delivered 
up to him to be enforced against the principal or 
cosureties, the surety is entitied, on such tender, 
to a surrender only of securities which were depos- 
ited for the particular debt for which he is sure- 
ty,®2 and therefore is not entitied to a surrender of 
securities which were deposited for the principal 
debt and also for other indebtedness.®® 

It is too late to tender pa 3 mient and demand sur¬ 
render of the collateral after a judgment has been 
entered and the collateral sold thereunder.®^ 

A surety paying a note and receiving it from the 
payee with the latter’s indorsement thereon is not 
entitied to contribution from the payee.®® A gen- 
eral Insurance carrier’s surety on a supersedeas 
appeal bond can assert any defense to a special 
Insurance carrier’s claim for contribution for the 
amount paid on a joint and several judgment 
against both carriers as coinsurers which the gen- 
eral carrier could have asserted.®® Contribution be- 
tween cosureties is discussed infra §§ 352-371. 

Return of deposit on lease. Under a receipt at- 
tached to a lease for a term of years to the effect 
that a sum of money was deposited by a surety as 
a deposit for security for the payment of rent 
accruing for the last year of the term, the surety 


54. Minn.—^Yanislx v. J. Neils Lum- 
ber Co., 111 N.W. 921, 101 Minn. 
78. 

50 C.J. P 237 note 95. 

55. Me.—^Maine Ceut. R. Co. v. Na¬ 
tional Surety Ck)., 94 A. 929, 113 
Me. 455. L..RJL1916A 881. 

50 C.J. p 237 note 97. 

Liability of pledgree to account gren- 
erally see Pledgres § 31. 

WlieiL Principal falis to pay, and 
securities pledgred with creditor by 
surety have been sold, surety has 
right to accounting from creditor.— 
Scott V. National City Bank of Tam- 
pa, 139 So. 367, 107 Fla. 810. 

56. N.T.—Cory v. Leonard, 56 N.T. 
494. 

57- Ind,—Shortal v. Standerford, 
157 N.R. 109, 87 Ind.App. 167. 

50 C.J. p 237 note 99. 

58. lowa.—Richey v. Farmer's, etc., 
Sav. Bank, 121 N.W. 2. 

50 C.J. p 237 note 1. 

59. I7.S.—Coxpns OTorls dted in 
Towu of River Junctlon v. Mary- 


land Casualty Co.> C.C.A.Fla., 110 
P.2d 278, 281, 134 A.L.R 727, cer¬ 
tiorari denied Maryland Casualty 
Co. v. Town of River Junction, 60 
S.Ct. 1077, 310 U.S. 634, 84 L.Bd, 
1404. 

Minn.—Elnoblauch v. Foglesong, 33 
N.W. 866, 37 Minn. 320. 

Tex.—Oorpns Jnxis dted In Lewis v. 
Chain Inv. Co., ClvA^pp., 68 S.W. 
2d 617. 

50 C.J. p 237 note 3. 

Return of property pledged on pay¬ 
ment or other discharge generally 
see Pledges §§ 47-49. 

Surrender to principal of security to 
surety see infra § 321 a. 

Assignment as condltion of payment 
Sureties on an appeal bond are not, 
on affirmance of the order appealed 
from, entitied to an assignment of It 
as a condltion of their making pay¬ 
ment.—Wadley v. Poucher, 9 N.T.S. 
50, 55 Hun 612. 

60. Okl.—Wills v. FuUer, 150 P. 
693, 47 OkL 720. 

Reimbursemeni generally see infra 
306-310. 


61. Ala.—^Dilburne v. Youngblood, 6 
So. 175, 85 Ala. 449. 

62. Ala.—Bradshaw v. Mushat, 84 
So, 406, 17 Ala.App. 202. 

Pa.—Ooppns Juris gnoted in Gildner 
V. First Nat. Bank & Trust Co. of 
Bethlehem, 19 A.2d 910, 915, 342 
Pa. 145. 

63. Alaj—^Bradshaw v. Mushat, 84 
So. 406, 17 Ala.App. 202. 

64- Pa.—^Philadelphia Life Ins. Co. 
V. Maryland Fldelity, etc., Co., 22 
Pa.Dist. $15, affirmed 90 A. 632, 
244 Pa. 236. 

50 C.J. p 237 note 10. 

65. Ohlo.—^Rechtlne v. Wels, 2 Ohio 
Supp. 380. 

66. Tex.—^U. S. Fldelity & Gua;ranty 
Co. V. Century Indemnity Co., Clv. 
App., 78 S.W.2d 737, error dls- 
missed. 

6pedal oaxxier held not entitied to 
contribution from general carrier^s 
surety.—U. S. Fldelity & Guaranty 
Co. V. Century Indemnity Co., su¬ 
pra. 
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can recover the deposit on termination of the lease 
in the first year of the tenn.®^ 

§ 293. Recovery o£ Payments 

In some circumstances a surety may recover back a 
payment made by h!m to the creditor, as where there 
was duress, fraud, a failure of consideration, or mistake 
of fact without a failure to exercise ordinary prudence; 
but he cannot recover back a payment voluntarlly made 
with fuU knowledge of the facts. 

A surety may recover back a payment made by 
him to the creditor or obligee when there has been 
a failure of consideration®® or which he has been 
compelled to pay through duress®® or fraud/® or 
which he has made under an agreement for a set- 
tlement made between him and the creditor, which 
the latter violates.^1 Likewise, a surety may re¬ 
cover a payment which, through ignorance of facts, 
he has made by mistake of fact^^ unless such mis¬ 
take is the resuit of failure to exercise ordinary 
prudenceJ® 

Where security, given by a surety, is converted 
into money, and brings more than the amount for 
which he is liable, he can recover the excess.^^ 

Interest Where the surety is allowed to recov¬ 
er payments made by him, he is entitled to interest 
thereon;^® but if the surety would not be entitled 
to interest on security given by him to the credi¬ 
tor he is not entitled to interest on the ^proceeds 

thereof.76 

Payments not recoverahle, A surety cannot re¬ 


cover back a payment which he has voluntarily 
made with full knowledge of ali the facts,77 al- 
though under a mistake of law,^® and which has 
been obtained by the creditor in good faith and 
applied on the debt^® A surety cannot recover 
an amount paid for his release®® although the 
Principal afterward pays the debt in full.®^ 

An owner*s premature pa 3 ments to a contractor, 
and his failure to retain a per cent of the sums due, 
have been held not such a violation of a surety con- 
tract as to enable the surety to recover from the 
owner sums paid by the surety to.workmen and ma- 

terialmen.®2 

§ 294. -Payment after Discharge 

A surety may recover payments made by him# with¬ 
out knowledge of the facts, after hfs discharge by the 
creditores acts, as by the relinqulshment or misapplica- 
tion of security or a release of the prIncipal or surety. 

A surety may recover pa 3 ments made by him, 
withoutJknowledge of the facts, after he has been 
discharged by acts of the creditor or obligee,®® 
as by the relinquishment or loss®^ or the misappli- 
cation®® of security, or by a release of the Prin¬ 
cipal®® or of the surety.®^ 

§ 295. -Payment of Judgment 

A surety payfng a Judgment against him may recover 
the amount paid after a reversat; but where he pays 
a Judgment against his Principal which is afterward 
reversed he cannot recover from the Judgment creditor. 


67- N.T.—^Josephi v, Creston <36., 
17S N.T.S. 316, 188 App.Div. 97. af- 
firmed 130 N.E. 889, 230 N.Y. 649. 

68. IU.—Qeraxd v. Enapp, 26 IU. 
App. 307. 

60 O.J. p 238 note 12, 

Consideration for suretj^s obligration 
see supra §§ 63-70. 

Recovery of payment for failure of 
consideration aenerally see Pay- 
ment $ 158. 

Want or failure of consideration for 
principales obligation see supra $ 
26. 

69. Midi.—KaJmbach v. Poote, 44 
W. 603, 79 Midi. 236. 

50 aJ. p 238 note 13. 

TOl N.T.—Chester v. Elingston 
Bank, 16 N.T. 336. 

71. Ala.—Nabors v. Camp, 14 Ala. 
460. 

50 CLJ. p 238 note 15. 

72. Cal.—Qay v. Milwaukee Brew- 
ery. 166 P- 1017, 34 Cal.App. 76. 

50 cur. p 238 note 16. 

Recovery of payments made by mis¬ 
take of fact see Payment S 157. 

BeitentliOnL of oeztULcate 
Surety^s retention. without asser- 

tion of any xight thereto, of receiv- i 


er^s certifilcate sent It by creditor, 
was held not to estop surety to sue 
for balance of money paid by him 
to creditor without knowledge of 
credltor*s settlement with Principal 
debtor.—Sarasota County, Fla., v. 
American Surety Co. of New Tork, 
aaA.Fla., 68 F.2d 543. 

73- Mlss.—Anderson v. Western 
Union TeL Co., 27 So. 838, 77 Miss. 
851. 

74- Ky.—^Hardy Buggy Co. v. Padu- 
cah Banking Co.. 210 S.W. 462, 183 
Ky. 776. 

N.T.—^Manning v. Sweeting, 4 N.T.St. 
842. 

75. Ga.—^Riggins v, Brown, 12 Ga. 
271. 

Rlght to Interest on money paid 
through mistake generally see In¬ 
terest S 11. 

76. N.T.—^Manning v. Sweeting. 4 
N.T.St. 842. 

77- Miss.—Corprui Jtiris olted In 
McLiean v. Love, 167 So. 361, 362. 
172 Miss. 168. 

50 C.J. p 238 note 21. 

Recovery of voluntary payments 
generally see Payment £$ 132-144. 
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78. Miss.—Pass v. Grenada County, 
14 So. 447, 71 Miss. 426. 

50 C.J. p 238 note 22. 

79. Ky.—^Meyer v. Central Nat. 
Bank, 7 Ky.Op. 418.- 

80. Mass.—-Wilson v. Whltmore, 5 
N.E. 304, 140 Mass. 469. 

81. Masa—Wilson v. Whltmore, su¬ 
pra. 

82. Ya.—American Surety Co. v. 
Plank & Whltsett, 166 S.m 660, 169 
Va. 1 

83. Ga,—^Rlggins v. Brown, 12 Qa. 
271. 

50 C.J. p 238 note 26. 

Discharge generally see supra S§ 
116-244. 

84. Mo.—Sumner v. Tuck, 10 Mo. 
App. 269. afflrmed 2 S.W. 476, 90 
Mo. 324. 

50 C.J. p 238 note 27. 

85. Tex.—^Bruce v. Lalng, Civ-A.pp., 
64 S.W. 1019. 

50 C.J. p 238 note 28. 

86. N.T,—Hirsh v. Munger, 8 
Thomps. & C. 290. 

Pa.—^Pox V. Litwller, 12 Pa.Dist. 337. 

87- Md.—Lodge v. Boone, 3 Harr. 
& J. 218. 
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Where the surety has paid a judgment or de- 
cree against him, he may recover the amouiit so 
paid after a reversal thereof;^^ but where he pays 
a judgment against his principal, and it is afterward 
reversed, he cannot recover from the judgment 
creditor, since there is no legal privity between 
them, and the remedy of the surety is against the 
principal.89 So also, the surety cannot recover on 
a contract of settlement made between a judgment 
creditor and the principal, with respect to which 
there is no privity between the surety and the 
creditor.®^ 

Suit hy Principal for surety. The fact that the 
surety has a remedy over against the principal for 
reimbursement or that he is authorized by statute 
to compel the principal to perform the obligation 
for which the surety has bound himself does not 
authorize the principal to sue, on behalf of the 
surety, for the recovery of money improvidently 
paid by the surety on a void judgment.®^ 

§ 296. - Effect of Recovery from Princi¬ 

pal 

Where, after the surety has paid the debt, the cred¬ 
itor recovers from the principal, the surety may recover 
from the creditor the amount obtained from the Prin¬ 
cipal, or, If there are several sureties, a proportionate 
part. 

Where, after the surety has paid the debt, re¬ 
covery is had by the creditor from the principal, 
the surety may recover from the creditor the 
amount obtained from the principal,®® or a pro¬ 
portionate part, if there are several sureties.®® 

§ 297. - Payment by Cosurety 

Where one surety makes full payment, a cosurety 
paying his proportionate part to the creditor cannot 
recover his payment, the creditores duty being to account 
with the surety who paid in excess of his share. 


Where, after the full payment by one surety, a 
cosurety pays his proportionate part to the credi¬ 
tor, such cosurety cannot recover his payment,®^ 
it being the duty of the creditor in such case to 
account with the surety who paid in excess of his 
share.®5 

§ 298. - Usury 

A surety has been permitted to recover back from 
the creditor usury paid by himself. It has been heid 
that he may recover usury exacted from his principal; 
under other authorities only the principal may do so. 

In accordance with the doctrine permitting a 
debtor to recover usury paid by him, as discussed 
in the C.J.S. title Usury §§ 85, 93-100, also 66 CJ. 
p 268 note 1-p 269 note 15, p 284 note ^p 291 note 
90, a surety has been permitted to recover back 
from the creditor or obligee usury paid by him¬ 
self;®® and it has been held that, although the 
principal has reimbursed him, recovery of the usury 
must be had, not by the principal, but by the surety 
who paid it.®^ "Where a surety has paid usury for 
his Principal, he has right to sue for and redaim 
it®® unless he has been repaid the amount there- 
of by the principal.®® It has been held that, 
where the surety obtains a surrender of the orig- 
inal usurious obligation by giving his individual ob¬ 
ligation therefor, this does not constitute a pay¬ 
ment of the old obligation, and, in an action by 
the creditor to enforce the hew obligation, the sure¬ 
ty is entitled to credit for a usurious payment made 
on the old one.^ 

Payments by Principal. It has been held that a 
surety in a 'bond may recover or claim credits there- 
on for sums exacted from his principal as usurious 
interest® On the other hand, the recovery of such 


88. Ala.—Williams y. Simmons, 22 
Ala. 425. 

Mlch.—^Kalmbach v. Fbote, 44 N.W. 
603. 79 Mlch. 236. 

89. N.T.—Garr v. Martin. 20 N.T. 
206. 

90. Pa.—Appeal of Winter, 61 Pa. 
307. 

50 C.J. p 239 note 83. 

91. Cal.-—More y. Churchill, 101 P. 
9. 155 CaJ. 363. 

50 C.J. p 239 note 36. 

Kelmbursement see Infra S 307. 

92- Ky.—Hardy Buggy Co. v. Pa- 
ducah Banking Co., 210 S.W. 462, 
183 Ky. 776. 

Payment to olllcer of obligee 

Payment by former eznployee un¬ 
der agreement with employer^s pres- 
ident for payment of claims arislng 
out of employee*s forgery consti- 
tuted payment to employer, so as to 

72 C. J.S.—48 


entltle surety to reimbursement for 
amount paid by him to employer.— 
Pidelity & Deposit Co. of Maryland 
V. L.eib, C.aA.Pa., 42 F.2d 16. 

X!mpIoyer’8 walver of payment of 
full amount of employee's defalca- 
tion did not alCect obligation to relm- 
burse surety company.—^Pidelity & 
I>eposlt Co. of Maryland Y. Lieib, su¬ 
pra. 

Snxety’s right to dlscovery 

Surety company paying amount of 
fldelity bond was entitled to dlscov¬ 
ery as to sums received by employ¬ 
er under agreement with defaultlng 
employee.—Pidelity & Deposit Co. of 
Maryland y. Lelb. supra. 

93. Ky.—Hardy Buggy Co. v. Padu- 
' cah Banking Co.. 210 S.W. 452, 183 

ISy. 776. 

94. Tex.—Wash y. SulUvan, Civ. 
App., 84 S.W. 368. 
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95- Tex.—Wash v. SuUlvan, supra, 

96. Ohlo.—Kock Y. Block, 29 Ohlo 
St. 665. 

50 C.J. p 239 note 44. 

Right of surety to recover from 
Principal usury paid see the C.J.S. 
title Usury § 135, also 66 C.jr. p 
341 notes 62-68. 

97. Ky.—Hjahn v. Walker, 8 Dana 

183. , , 

98- Ky.—Klrkpatrick v. Wherritt, 7 
B.Mon. 388. 

99. Ky.—Klrkpatrick v. Wherritt, 
supra. 

1. W.Va.—^Moore v. Johnson, 12 S. 
B. 918, 34 W.Va. 672. 

60 aJ. P 239 note 48. 

2. Ky.—Crutcher v. Trabue. 5 Dana 
80. 

50 C.J. p 239 note 49. 
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voliintary payments has been held to be a personal 
privilege of the principal which does not intire to 
the benefit of, and cannot be recovered by, the 
surety,3 particularly where the interest has been 
paid on other Instruments^ or in other transactions 
in which the surety was not bound as such;5 and 
after the principal has been adjudged banknipt 
the surety cannot have the benefit of such payments 
of usury.® 

§ 299. Actions against Creditor 

a. At law 

b. In equity 

a. At Law 

A surety may malntaln an actton at law against the 
creditor on any of varlous grounds arising out of the 
relatlonship, such as breach of agreement, fraud, neg- 
tlgence In preserving and applying coliateral, and con- 
verston of collateral. 

A surety may maintain an action at law against 
the creditor or dbligee for damages for the breach 
of an agreement by which the surety was induced 
to enter into the suretyship contract,^ or for fraud 
of the creditor or obligee in procuring him to sign 
the contract,® in which action a judgment or de- 
cision in a prior action by the obligee against the 
surety, as to such fraud, is conclusive of such 
fact,® but not a judgment in a prior action in 


which the creditor or obligee did not participate.i® 
The surety may also sue for damages for negligence 
or fraud on the part of the creditor in preserving 
and appljdng collateral held by him,il or for con- 
verting such collateral,^^ and ia such action the 
surety is not concluded by a judgment obtained 
against him by the creditor in an action on the 
contract of suretyship wherein the surety set up 
the misappropriation of the collateral by the credi¬ 
tor as a defense, without pleading it as a counter- 
claim, which defense was objected to by the credi¬ 
tor and ruled out by the court^® 

A surety for the perfonnance of a contract has 
no right of action thereon against the obligee for 
money due under the contract^^ unless, on default 
of the Principal, he performs the contract under 
authority of the terms of the agreement between 
the parties,!® or with the consent of the obligee,!® 
in which case he will be subrogated to ali the 
rights of the principal, as discussed in the CJ.S. 
title Subrog^tion § 57, also 60 CJ.S. p 771 note 
99-p 772 note 5. 

A surety for the perfonnance of a contract may 
recover from the obligee the amount of a judg¬ 
ment resulting from the latter's failure to retain 
a percentage of the payment, as required by the 
contract!*^ 


3. X.H.—Savagre v. F03C, 60 N.H. 17. 
50 C.J. p 239 note 50. 

4. S.C.—Cantey v. Blair, 19 S.C.Eq. 
46. 

5. Ga.—^Mordecal v. Stewart, 37 Ga. 
364. 

6. Ga.—^Woolfolk v. Piant, 46 Ga. 
422. 

7- Ky.—New York Store Mercantile 
Co. V. Gtorham, 199 S.W. 64, 178 
Ky. 535. 

Recovery of payments see supra §§ 
293-298. 

StatemexLt of daiu 
Pa.—^National Casualty Co. v. Fer- 
ry, Com.Pl., 56 Daupli.Co. 369. 

8. Mass.—^Province Securities Co. v. 
Maryland Casualty Co., 168 N.E. 
252, 269 Mass. 75. 

Fraud in inducins contract general- 
ly see supra S§ 75-77. 

9. Mass.—^Province Securities Corp. 
V. Maryland Casualty Co., supra. 

50 C.J. p 240 note 56. 

la N.H.—Guay v. Eastman, 92 A. 

840, 77 N.H. 422. 

50 C.J. p 240 note 57. 

11- Mlch.—^Roberts ▼. Tale First 
Nat. Bank. 112 N.W. 1129, 149 
Mich. 507. 

50 C.J. P 240 note 58. 

Affirmative relief in case of loss or 


mlsappllcation of funds or securi¬ 
ties generally see supra § 207. 

12. Mo.—Ely Walker Dry Goods Co. 
V. Karnes, 9 S.W.2d 246, 223 Mo. 
App. 115. 

50 C.J. p 240 note 59. 

Conversion of pledgred property sen- 
erally see Pledsres S§ 35-42. 

13. N.T.—^De Graaf v. WyckofiC; 22 
N.B. 1118, 118 N.T. 1. 

14. Pa.—Philadelphia v. McLinden, 
11 Pa.I>ist. 128, 26 Pa.Co. 287. 

50 C.J. p 240 notes 61-63. 

15. Mlch.—^Howard v. Holland Pub¬ 
lic Schools, 14 N.W. 712, 50 Mich. 
94. 

Performance or completion of con¬ 
tract by surety grenerally see su¬ 
pra S 286 b. 

16. U.S.—^Hltchcock V. TJ. S., 27 Ct. 
Cl. 185, afflrmed 17 S.Ct. 142, 164 
U.S. 227. 41 L.Ed. 412. 

50 C.J. P 240 note 65. 

Oondition of Imxaedlate completloa 
of Work held not complied with by 
surety.—Jersey Land Co. v, Gunzen- 
hauser, 176 A. 371, 117 N.J.E<i. 463. 
moonsist en cy of counts held without 
prejudice 

Mich.—Robde v. Biggs, 66 N.W. 331, 
108 Mlch. 446. 

17. U.S.—^Hochevar ▼. Maryland 
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Casualty Co., C.CAuOhlo, 114 P.2d 
948. 

N.C.—Fldelity & Deposit Co. of 
Maryland v. Board of Bducation 
of Pender County, 162 S.B. 763, 
202 N.C. 354, modlfled on other 
fiTOunds 169 S.E. 926, 204 N.C. 607. 
Unauthorlzed payments to principal 
as dischargring: surety see supra 
§§ 133-136. 

CompUanoe with retention olause 
held not ixuplled 

U.S.—^Hochevar v. Maryland Casual¬ 
ty Co.. C.C.AOhlo. 114 P.2d 948. 

Promlse not to pay untll condl- 
tions satlslLed held implied.—^Hoche- 
var V. Maryland Casualty Co., supra. 

Paliure to perfeot statutory liens 
Where rlgrht of surety on bond 
glven to secure contractores perform¬ 
ance of contract to have obligree re¬ 
tain certain percentages out of 
amount due contractor to assure lat- 
ter^s performance of contract did not 
depend on subrogatlon, and bond re- 
Quired surety to pay unpaid laborers 
and materlalmen, irrespective of 
whether they perfected statutory 
liens, fact that laborers and materl¬ 
almen had not perfected liens was 
immaterial in determinlng surety's 
right to recover from obligee an 
amount equal to judgments against 
surety in favor of unpaid materlal- 
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Set-off as defense, Where the surety sues the 
creditor in contract, the latter may avail himself 
of his right to proceed against the surety for the 
indebtedness of the principal by way of set-off.^^ 

b. Ih Egnity 

(1) In general 

(2) Injunction 

(1) In General 

A surety wfthout an adequate remedy at faw may 
sue the creditor In equity for protection and rellef as 
to his rights and llabilities or for the adjustment of 
equities arising out of the contract. 

Subject to the niles relating to procedure in equi¬ 
ty generally, where there is no adequate remedy 
at law, a surety may bring a suit in equity against 
the creditor or obligee for protection and relief as 
to ‘his rights and liabilities,!® such as to compei 
an accounting by the creditor of the collateral 
placed in his hands^o or of his transactions with the 
principal,2i or to compei a release from liability by 
reason of the creditores acts,^^ or for the adjust- 
ment of equities arising out of the contract.23 
Where claims against a surety excehd the amount 
of the penalty of the bond, the surety may sue in 
equity to secure a pro rata distribution of the 
amount of the penalty between several claimants 
but where a surety against whom an action at law 
is brought on a claim against the bond knows of 
other claims against it and has an opportunity, in 
that action, to present his defense to such claims 
by interpleader, he cannot, after the claimant re- 
covers judgment, proceed in equity to litigate mat- 
ters that he could have litigated in the action at 
law.25 

Where a contractores surety seeks an equity in 


the reserve fund provided for the protection of 
creditors, and brings the creditors and ali parties 
into court, he subjects himself to whatever direct 
judgment may be entered on his liability to any 

party.26 

Motion by surety io satisfy judgment against 
him, on the ground of an unauthorized release of 
the Principal, is equitable in its nature37 and should 
be granted where plaintiff in the judgment has no 
just right to enforce it.28 

Property as surety. An owner of property which 
occupies the position of surety for the perfonn- 
ance of a contract is entitled, in a proper case, to 
the remedies given by equity,*® and he may have 
his property relieved of the burden by equitable ai>- 
plication of set-offs by compelling the principal 
debtor to pay or by reducing the demand of the 
creditor to its equitable proportion, and permitting 
the owner to redeem his property by the payment 
of the true amount due,*® and, where the creditor 
has a valid claim against the principal debtor from 
which the property owner should be relieved by 
the application of offsets, the latter is entitled to 
maintain a suit against the creditor to compei such 
offsets.31 

Attome^s fees, A surety is not entitled to at- 
tomey’s fees in a concursus proceeding brought by 
him at the expense of creditors for whose bene¬ 
fit the bond was given.®* 

(2) Injunction 

In a proper case a suret/ may maintain a blll In 
equity to enjoin the creditor from proceeding against 
hIm or Improperly collectlng from him, or to restrain 
execution against him. 

A surety may maintain a bili in equity to re- 


men and laborers after oblig^ee paid 
retalned percentag-es to contractor, 
wlthout surety’a consent.—Hochevar 
V. Maryland Casualty Co., supra. 

18- Pa.—^Domestic Sewlng Mach. 

Co. V. Saylor, 86 Pa. 287. 

Set-off to claim arising out of con¬ 
tract generally see the C.J.S. title 
Set-Off and Counterclalm S 35, also 
57 C.J. p 398 note 43-p 399 note 50. 

19- Wis.—St. Croix Tlmber Co. v. 
Josepb. 124 N.W. 1049, 142 WIs. 
55. 

21 C.J. p 131 note 42—23 aj. p 659 
note 80 [a]—50 C.J. p 240 note 69. 
A surety niaklng part payznent of 
a debt may, wben the debt Is due, 
sue in equity both the creditor and 
the Principal debtor to compei, by 
a 8 i 2 lt in the nature of one for spe- 
cifLc performance, such debtor to pay 
the debt out of his own property, in 
eixoneratlon of' the surety.—Pergu- 


son V. Brogan, 149 So. 772, 111 Fla. 
224. 

20. lowa.—Stringfield v. Grafi^ 22 
lowa 438, 

50 C. J. P 240 note 70. 

Accounting generally see supra § 
291. 

21. Isr.T,—Fox V. Cowan, 70 N.T.S. 
2d 96, 272 App.Div. 785. 

22. W.Va.—-Williams v. Brown, 74 
S.E, 409, 70 W.Va. 472. 

60 C.J. p 240 note 71. 

Discharge from liability by acts or 
conduct of creditor or obligee gen> 
erally see supra §5 148-160. 

23. U.S,—^Maryland Casualty Co. v. 
Dunkirk Water Com'rs, D-C-N-Y., 
21 F.2d 1005. 

50 C.J. p 241 note 72. 

24. U.S.—American Surety Co. v. 
MUls, Idaho, 232 F. 841, 147 UCA. 
35. 

25. Or.—-New Amsterdam Casualty 
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Co. V. B^de, 34 P.2d 930, 148 Or. 
229, rehearing denied 35 P.2d 980, 
148 Or. 229. 

26. Wash.—^Maryland Casualty Co. 
V. Washington Nat. Bank, 169 P. 
689, 92 Wash. 497. 

27. Ala.—^Tennessee - Hermltage 
Nat. Bank v. Hagan, 119 So. 4, 218 
Ala. 390. 

28. Ala.—^Tennessee - Hermitage 
Nat. Bank v. Hagan, supra. 

29. N.J.—Corpus Juris dted iu 
Tipula V. Garfleld Mlll. Inc., 17Q 
A. 228, 229, 116 N.Jjaiq. 246. 

50 C.J. p 241 note 77. 

30. Wis.—St. Croix Tlmber Co. v, 
Joseph, 124 N.W. 1049, 142 Wis. 
55. 

60 CJ. i) 241 note 78. 

31. Wis.—St. Croix Timber Co. ▼. 
Joseph, supra. 

32. La.—McDonald v. Harris Gas» 
etc., Co.. 2 Lia.App. 241. 
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strain the creditor from proceeding against him 
where he has been discharged from liability,^® or 
to restrain him from collecting from the surety 
more than the latter*s just proportion of the debt, 
where by the creditores act the surety is deprived 
of his right of contribution from his cosureties,34 
or to restrain the creditor from collecting a usuri- 
ous debt from him;56 and, if he was not a party 
to the usury, and was ignorant thereof, he may 
maintain his bili without tendering the amount that 
is actually due.36 However, it has been held that 
a surety is not entitled to enjoin the entry of a 
judgment against him where such relief would prej- 
udice the legal rights of the creditor.^^ 

Restraining execution. Where the rule obtains 
that the property of the principal must first he lev- 
ied on for tiie principal indebtedness, as discussed 
supra § 279, a surety may obtain an injunction to 
restrain the takdng of his property until after the 
principales property has been subjected;38 and this 
rule applies even though the only available property 
of the principal is encumbered, if his interest there- 
in can be sold for the amount of the execution.^® 
The surety is also entitled to an injunction re¬ 
straining an execution against his property to sat- 
isfy a judgment against the principal and surety 
where, after the judgment is entered, a stay of ex¬ 
ecution is granted to the principal by the creditor 


without the surety^s assent and a surety may be 
entitled to an injunction against an execution is- 
sued for too large an amount.^^ A surety cannot 
have the enforcement of a judgment against him 
and his solvent principal restrained on the ground 
of the latter^s primary liability, since he has an 
adequate legal remedy by paying the debt and su- 
ing the principal for reimbursement.^^ 

An uncontroverted allegation, by a surety in a 
suit to enjoin execution, that plaintiff in execution 
was dead at the time of issuance is sufficient.^8 

Conclusiveness of previo^us judgment, On a bili 
for injunctive relief, against a judgment rendered 
against him on his bond, a surety cannot, in the ab- 
sence of fraud, contest the merits of a previous 
judgment or decree rendered against his principal, 
and, therefore, where his principal does not appeal 
from an order dissolving an injunction, his surety 
has no right to another injunction on the same 
gTound>5 

Extension of fime for payment A surety is en¬ 
titled to exoneration in full by injunction against 
an execution sale of his property, after a release 
of the principal debtoris property from a judgment 
lien and extension of time for payment without the 
surety’s consent^® 


B. AS TO PRINCIPAL 


§ 300. In General 

As between prlncIpaV and surety, equity always lends 
aid for the latter*s protection. Out of the relationship 
the surety acquires the right to be exonerated by the 
principal. 


It has been declared to be the established law 
that as between principal and surety equity always 
lends aid for the protection of the surety.'*'^ 

Out of a suretyship relation the surety acquires 


33. ir.C—Hawkins v. Hail, 38 N:C. 
280. 

50 C.J. p 241 note 82. 

JLlteratloiL of instanunent 

(1) Equity -wH! not enjoin the ne- 
gotlation of a promlssory note as 
affectinsr the liability of a surety, 
on a bili by such surety, where he 
was not discharsed from liability by 
reason of an alteratlon of the note.— 
Nickerson v. Swett, 185 Mass. 514. 

(2) Injunction against negutlation 
and transfer of Instruments or se- 
corlties for payment of money gen- 
erally see Injunctlons $ 74. 

dft. W.Va.—Williams v. Caxr. 85 S. 

B. 69, 76 W.Va 139. 

50 CLJ. P 241 note 83. 

35. EeL—Hazel t. Slnex, 6 A. 625, 
6 DeLGh. 19. 

Becovery of nsiuy pald see supra § 
298. 

a6b Del—IHazel t. Sinex, supra. 

ST*. NJr.—Sea Isle City Kealty Co. 


V. Ocean City First Nat Bank, 99 
A. 929, 87 N.J.Eq. 84. 

50 C.J. p 242 note 89. 

38. Ark.—^Hill v. Crowley, 18 S.W. 
540, 55 Ark. 450. 

50 C.J. p 242 note 91. 

Injunction restraining levy or sale 
under execution generally see Exe- 
cutions S5 151-163. 

39. lowa—^Barnes v. Cayanagh, 3 
N.W. 801, 63 lowa 27. 

40n Iqwsl —Okey v. Sigler. 47 N.W. 

911, 82 lowa 94. 

50 O.J. p 242 note 93. 

41. Ala.—^EVyer v. Axistill, 2 Stew. 
119. 

23 C.J. p 659 note 80. 

42. Wis.—Stein v. Benedlct 53 N. 

W. 891, 83 Wls. 603. 

43. Tex.—^Dailey v. Wynn, 33 Tex. 
614. 

44. Ala.—^McBroom v, SommervUle, 
2 Stew. 516, 

50 G.J. p 242 note 96. 


45. Va.—^Ross V. Woodville, 4 

Munf. 324,18 Va. 824. 

46. Tex.—^Traywick v. Gunn, Clv. 
App., 293 S.W. 273. 

Extension of time of payment or 
performance generally see supra 
9$ 161-192. 

Snffloienoy of evldexLce 
In a suit by one clalmlng to be a 
surety to restrain a suit on a bond 
to recover a deflclency arlsing in 
mortgage foreclosure, and contend- 
Ing that the mortgagee, -^th knowl- 
edge of the suretyship and without 
complalnanfs knowledge and con- 
sent, gave an extension to the per- 
son principally llable for payment 
of the debt, evldence has been held 
insufflclent to establlsh the elements 
necessary for such relief.—Schu- 
mann v. Fldelity TTUlon Trust Co., 8 
A.2d 852, 126 N.XEq. 849, afflrmed 
12 A.2d 724, 127 N.J.Ea. 249. 

47. Pa.—^Massachusetts Bonding & 
IzisurancS Co, v. Smyser-Royer .Co., 
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the right to be exonerated by the principal debtor.^^ 
A surety’s right to recover from the principal, in 
a separate action, the amoimt paid by the surety 
on the obligation is not destroyed by the obligee’s 
failure to proceed against the principal.^^ 

A surety for contractors, on taking over their 
construction job, has been held to have the right, 
as against them and under its contract, to continue 
their machinery in use on the job.^O 

Subrogation of a surety to the rights of the 
principal is discussed in the CJ,S. title Subroga¬ 
tion § 57, also 60 CJ. p 771 note 99-p 772 note 5. 

§ 301. Rights Before Pa3rment or Satisfaction 
of Principal Debt or Obligation 

A surety has many rights, as to his principal, be¬ 
fore the surety pays the debt, and the relatlonship of 
debtor and creditor Is generally held to exist between 
them from the making of the suretyship contract; but 
the surety's rfght of action against the principal ordi- 
narily accrues at the time of payment by the former. 


Whether a surety is deemed to be a creditor of 
his principal from the date of his suretyship or 
from the date of his pajrment of the debt depends 
very much on the character of the remedy or re- 
dress he may seelc‘51 While many of the rights' 
of a surety as to his principal depend on pa 3 rment 
by him,52 he possesses many before payment 
and such rights have their inception as soon as he 
executes the instrument®^ and are fixed by the 
law in force at that time.55 Thus it is generally 
held that the relationship of debtor and creditor 
exists between the principal and surety from the 
time the contract of suretyship is made,although 
in some cases it has been asserted that the relation¬ 
ship does not arise until the surety pays the debt 

of the principal.57 

Usually the surety, before payment, cannot in- 
terfere with the right of the principal to deal with 
his property as he pleases.®® Ordinarily, and this 


51 Pa.Dist. &.Co. 464, 67 Tork Legr- 
Rec. 185. 

4& Mass.—^Pappone v. Masters, 90 
N.E.2d 907, 825 Mass. 437- 

itelmbursement or Indemuity see In¬ 
fra 9 307. 

49. Ariz.—^Pirst Nat. Bank v. Stand¬ 
ard Accident Ins. Co., 297 P. 864, 
38 Ariz. 77. 

50. Mich.—State Bank of Beaverton 
V. Southern Surety Co., 245 N.W. 
500, 260 Mlch. 482. 

51. Mlss.—^Loug’hridgre v. Bowland, 

52 Mlss. 546. 

Okl.—Timmons v, Hanna Const. Co., 
66 P.2d 110, 176 Okl. 180. 

Hlirht of surety to set aside fraud- 
ulent conveyance of principal see 
Fraudulent Conveyances § 77 b. 

53. Okl.—Timmons v. Hanna Const 
Co., supra. 

Va.— Oorpns Juris q^ioted in Dicken- 
son V. Charles, 4 S.B.2<i 361, 353, 
173 Va. 393. 

Rights after payment or satisfac¬ 
tion see infra S§ 306-310. 

53. Okl.— Corpus Jnrls gnoted in 
Timmons v. Hanna Const Co., 66 
P.2d 110, 112, 176 Okl. 180. 

Va.— Corpus Juris gaoted in Dlcken- 
son V. Charles, 4 S.B.2d 361, 863, 
173 Va. 393. 

Betontion of principales property on 
his Insolvency 

Pa.—^In re Gordon. Com.Pl., 44 
Bauph.Co. 223. 

64. Okl.— Corpus Jmds guoted in 
Timmons v. Hanna Const Co„ 65 
P.2d 110, 112, 176 Okl. 180. 

Va.—Corpus Jnrls "guoted in ^Dlcken- 
son v. Charles, 4 S.E.2d 361, 363, 
178 Va. 393. 

Implled agreement to Indemnify 


surety arislng on executlon of con¬ 
tract see infra § 316. 

55. Mlss.—'Washburn v. Blundell, 22 
So. 946, 76 Miss. 266. 

Okl.—Corpus JUxis quoted In Tlm- 
mona v. Hanna Const Co., 56 P.2d 
110, 112, 176 Okl. 180. 

Va.— Corpus juris q,uoted in Bicken- 
son v. Charles, 4 S.B.2d 351, 363, 
173 Va. 393. 

56. IT.S.— Corpus Juris dted iu 
Howard Johnson, Inc. of Pia. v. 
Tucker, C.C.A.Fla., 157 F.2d 959, 
962—^Pldelity & Deposlt ■ Co. of 
Maryland v. Hobbs, C.O.A.N.M., 
144 F,2d 6. 

Minn.—National Surety Co. v. Wit- 
tich, 237 N.W. 690, 184 Minn. 44. 

Miss.—^Pidelity & Beposit Co. of 
Maryland v. Deposit Guaranty 
Bank & Trust Co,. 144 So. 700, 164 
Miss. 286, 85 A.I..R. 860: 

Ohio.— Corpus Juris dted in In re 
I>eal’s Bstate, 46 N.E.2d 643, 647, 
70 Ohio App. 503—Yakey v. 
Strunk, 7 Ohio N.P..N.S., 177, af- 
flrmed 91 N.E. 1143, 81 Ohio St 
568. 

Okl.—Corpus Juris quoted iu Tim¬ 
mons V. Hanna Const. Co., 55 P.2d 
110, 112, 176 Okl. 180. 

Va— Corpus Juris guoted iu Dicken- 
son V. Charles, 4 S.E.2d 351, 353, 
173 Va 393. 

50 C.J. p 242 note 4. 

In action to set aside fraudulent 
conveyance see Fraudulent Con¬ 
veyances 5 77 b. 

Implied contract for Indemnificatlon 
or relmbursement see infra § 816. 

Bule lu eanity 

W.Va—^Roush v,. Seigrist, 197 S.E. 
26, 119 W.Va 726. 

Snxe^ on appeal ,bond satlsfying 

Jidgment against principal aftdr af- I 

7^^ 


firmance In appellate court and de- 
nial of leave to further appeal, and 
receiving assignment thereof. be- 
came Judgment creditor of princi¬ 
pal as of date of original entry of 
Judgment—Globe Indemnity Co. v. 
Park-Lexington Corporation, 277 N. 
Y.S. 407, 164 MIsa 864. 

57. tJ.S.—Ward v. First Nat Bank, 
C.C.A.MO., 76 F.2d 266. 

Mo.—Farmers & Mechanica Sav. 
Bank of Troy v. Jennlngs, App., 
138 S.W.2d 703. 

50 C.J. p 242 note 3. 

Simple contract creditor 

—Saieed v. Abeyounis, 9 S.E.2d 
399, 217 N.C. 644. 

Tex,—^Armstrong v. Anderson, Civ. 
App., 91 ^W.2d 776, reversed on 
other grounds Anderson v. Arm- 
strong, 120 S.W.2d 444, 132 Tex. 
122, rehearlng denled 132 S.W.2d 
393, 132 Tex. 122. 

Xn zowa 

(1) Until the surety has paid, the 
Principal is not the surety*s debtor. 
—Johnston v. Grimm, 229 N.W. 716, 
209 lowa 1050. 

<2) It has also been held that the 
overwhelming welght of authorlty 
is that the relationship of creditor 
and debtor arises immedlately on the 
signing by the surety of the obliga¬ 
tion because of the Implied promlso 
of the Principal to reimburse him In 
case he is oompelled to pay It.— 
Leach v. Bassman, 227 N.W, 839, 208 
lowa 1374. 

58. U.S.—Corpus Juris dted in 
Com Exchange Nat. Bank & Trust 
Co. V. Maryland Casualty Co., B.a 
Pa., 18 F.SupPw 971, 973. 

50 C.J. p 243 note 5. 

Bight to seize p!Eindpal’s property 
The mere existence of the rela- 



§§ 301-302 


PRINCIPAL AND SUEETY 


72 C.J.S. 


is the common-law rule,®^ where one is surety for 
another for the payment o£ a deht, the right of 
action by the surety against the principal accrues at 
the time of the payment by the former and the 
payment must be made before the action for re- 
imbursement is brought, as discussed infra § 309 a, 
notwithstanding the surety became such through 
misrepresentations made to him.si This rule has 
been changed or modified by some statutes.®^ 

§ 302. -As to Debts Due Principal from 

Surety 

In a auft by the Principal on a claim against the 
surety, the mere fact of suretyship is no defense If no 
action has been taken against him on the debt for which 
he is surety. If the Principal or his estate is Insoivent, 
equity reoognizes the surety’s right to retaZn any funds 
of the Principal In his hands, and the principal cannot 
recover from his surety wlthout flrst indemnifying him. 

When the surety is sued by the principal on a 
claim held 1^ tiie latter against the former, the 
mere fact of the suretyship will not be a defense 
to the surety if no action has been taken against 
him on the debt for which he is surety,®^ jjor will 
it be a defense against the personal representa- 
tive of the principal;®^ and it has been held that 
the surety cannot refuse to pay claims which have 
been assigned to the principal if the surety has 
not paid anything on the debt for which he is lia- 


ble, although judgment has been obtained against 
him.®® The principal has the right to assign to 
the creditor, as security, a debt due from the surety 
to the principal,®® but an oral agreement between 
the principal and the surety that a debt of the lat¬ 
ter to the former shall go in satisfaction of the 
liability about to be assumed by the surety will not 
prevail over an oral assignment of the debt by 
the principal to a third person before the surety 
became bound.®^ 

A surety who has been fully indemnified by the 
principal cannot object to pa 3 dng a debt owing by 
him to the prindpal.®® If, however, the principal®® 
or 'his estate^® is insoivent, equity recognizes the 
right of the surety to retain any funds of the prin¬ 
cipal in his hands, and the principal will not be 
allowed to recover from his surety without first 
indemnifying the latter.^i The rule has been held 
to apply even as against an assignee of the prin¬ 
cipal such application has also been re- 

fused.*^® 

Stay of proceedings when creditores action pend^ 
ing. If a surety sued by his principal does not ob¬ 
ject that suit has been begun against him on the 
debt for which he is liable as surety, it is discre- 
tionary with the trial court afterward to allow a 
stay of proceedings.'^^ 


tlonship of surety and principal does 
not always glve the surety the right 
to selze any and ali property of the 
Principal which may come into Its 
hands by vlrtue of independent and 
unrelated transactione, prior to the 
suret 3 r’s payment of the principal 
debt.—Corn Bxchange Bank & Trust 
Co. v. Maryland Casualty Co., IXC. 
Fa., 18 F.Snpp. 971. 

59. Ohio.—Litler v. Horsey, S Ohio 
209. 

50 C.J. p 243 note 7. 

60. U.S.—Ward v. First Nat. Bank, 
C.C.A-MO., 76 F.2d 256. 

111.—^Runyan v. Moon, 267 ILLApp. 
312. 

Himx—^Bennett v. Bennett, 42 N.W. 

2d 39, 230 Minn. 415. 
lio.—Farmers & Mechanies Sav. 
Bank of Troy ▼. Jennings, App., 
138 S.W.2d 703—Henneke v. 
Strack, App., 101 S.W.2d 743. 
N.T.—Merrill v. Bauitable Surety 
Co. of New York, 227 N.T.S. 266, 
131 Misc. 541. 

Fa-v^Bishoir V. Pehl, 29 A.2d 58, 346 
Pa. 539, 143 A.I 4 .B. 1058. 

50 C.J. p 243 note 7. 

Commencement of mnning of stat¬ 
ute ot limitations see Idmitations 
of Aotlons 5 160 b 


Hights of surety against estate of 
Principal see infra § 315. 

Attack 00. franduleut oonveyauce 

(1) Surety may, in equitable ac¬ 
tion for indemnity for debt not due, 
attack principales fraudulent con- 
veyance, and court may, as permit- 
ted by statute, adjudge lien on land. 
—Cloud V. Middleton, 44 S.W.2d 669, 
241 Ky. 695. 

(2) Suretles as persons who may 
attack conveyance see Fraudulent 
Conveyances § 77 b. 

61. Mo.—Citizens* Bank v. Burrus, 
77 S.W. 748, 178 Mo. 716. 

62. Okl.—Walton v. WiHiams, 49 P. 
1022, 5 Okl. 642. 

60 C.J. p 243 note 11. 

63. Mass.—Jones ▼. Wolcott 15 
Gray 541. 

50 C.J. p 243 note 12. 

64. Ala.—Tyree v. Parham, 66 Ala. 
424. 

65. Ind.—Root V. Morlarty, 39 Ind. 
85. 

66. N.C.—^Miller v. Cherry, 67 N.C. 
197. 

67. Bly.—Newby v. Hm, 2 Mete. 530. 

6& N.T.—Holden v. Gilbert, 7 PaJge 
208. 

69. N.J.—Coipus O^Dils oited iu 
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Tlpula V. Garfleld Mlll, Inc., 170 
A. 228, 229, 115 N.J.Eq. 246. 

50 O.J. p 244 note 18. 

Zp-danmilty against suretyship Uahil- 
Ity; set-off 

The surety of an insoivent Prin¬ 
cipal may retain the amount of his 
own Indebtedness to the principal by 
way of Indemnity against the sure¬ 
tyship liability; where makers of 
Joint and several note held by re- 
celver of insoivent bank were two 
of the suretles on bank*s bond to 
City for protectlon of city^s deposit, 
and clty had recovered Judgment 
against the suretles, the makers of 
the note were entitled to set-ofL— 
Waugh V. Hood, 198 S.B. 615, 120 W. 
Va. 291, rehearing denied 9 S.B.2d 
135, 120 W.Va. 291. 

70. Va.—^Bames v. Barnes, 56 S.E. 
172, 106 Va. 319. 

50 C.J. p 244 note 19. 

71. Pa.—Beaver v, Beaver, 23 Pa. 
167. 

50 C.J. p 244 note 20. 

72- Pa.—Craighead v. Swartz 67 A. 

1003, 219 Pa. 149. 

50 C.J. p 244 note 21. 

73. Wis.—Kinsey v. Ring, 53 N.TT. 
842, 83 Wis. 636. 

74. Minn.—^Richardson v. Merritt, 
77 N.W. 234, 407. 968, 74 Minn. 354. 
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§ 303. - Enforcement of Payment or 

Other Exoneration 

In equity and under some statutes, after the ma- 
turlty of the debt or accrual of Ifablllty, a surety who 
has not paid the debt, even though he has not been 
troubled by the creditor, has a right to compel the 
Principal to exonerate him from iiabillty, to pay the 
debt, or to secure him against loss. 

Before maturity of the debt, or accrual of lia- 
bility, for which he is surety, the surety has no 


right of action in equily to be indeninified against 
apprehended danger of loss by reason of his un- 
dertalang.*^® After maturity, however, in the ab- 
sence of a present remedy at law,*^® although he has 
not paid and has not been troubled by the creditor, 
or asked by him to pay, he has the right, before pay¬ 
ment, to go into a court of equity, at any time, 
to compel the principal to exonerate him from lia- 
bility or to pay the debt,^7 or to secure him against 


75. U.S.—Corpns JTaxls quoted in. 

Morley Const. Co. v. Maryland 
Casualty Co., C.C.A.MO., 84 F.2d 
522, 526, reversed on other 

grounds 57 S.CL 325, 300 U.S. 185, 
81 L.Ed. 593, rehearing denled 67 
S.Ct. 505, 300 U.S. 687, 81 L.Ed. 
888, confonned to, C-CA-, 90 F.2d 
976, certiorari denled 68 S.Ct. 266, 
302 iU.'S. 748, 82 LJBJd. 578, rehear- 
ing" denled 58 S.Ct. 362, 302 U.S. 
779, 82 Li.Ed. 602—American Bond- 
ing & Trust Co. of Baltimore City 
V. Liogansport & W. V. Gas Co., C. 
C.Ind., 96 P. 49. 

Recourse to security or indemnity 
see infra § 304. 

Xndorser as not surety; gxonnds for 
attacliment 

Ati indorser of a note is not a 
surety within a statute authorizlng 
a surety to maintain an action 
against his Principal to obtain In¬ 
demnity against the llabillty for 
which he Is bound, before it is due, 
whenever any grounds for attach- 
ment exlst, and in such actions to 
obtain orders of attachment.—^Rlce 
V. Dorrlan, 22 S.W. 213, 67 Ark. 641. 

76. Mass.—^Eilloren v. Hernan, 20 
N.E.2d 946, 303 Mass. 93—Broad- 
way National Bank of Chelsea v. 
Hayward, 189 N.B. 199, 285 Mass. 
459. 

Semedy at law h^d not avallable 
Pa—^Massachusetts Bonding & In¬ 
surance Co. V. Smyser-Royer Co., 
51 PaDist.&Co. 464, 57 York Leg. 
Rec. 186. 

77. U.S.—Corpus Juris cited in Con¬ 
tinental casualty Co. v, Caldwell, 
C.CJLL.a, 120 P.2d 742, 746—Chl- 
cago Title & Trust Co. v. Pox 
Theatres Corporation, C.CA-N.Y., 
91 P.2d 907—Admiral Oriental 
Line v. U. S., C.C.A.N.Y., 86 P.2d 
201—Glades County, Pia, v. De- 
troit Pidelity & 'Surety Co., C.CA- 
Pia, 57 P.2d 449. 

Ala—Hawkins v. Holman, 196 So. 
880, 239 Ala 541. 

Cal.—Carpenter v. Park, 66 P.2d 224, 
19 Cal.App.2d 667. 

Pia—Corpns jnrls dted in Pergu- 
son V. Brogan, 149 So. 772, 774, 
111 Pia 224. 

lowa—Corpns Jnrls qnoted In Mc- 
Key-Pansher Co. v. Rowen, 5 N.W. 
2d 911, 912, 232 lowa 660. 


Miss.—^Pidelity & Deposit Co. of 
Maryland v. Deposit Guaranty 
Bank & Trust Co., 144 ISo. 700, 164 
Miss. 286, 85 A.L.R. 860. 

Mont.—Corpns Jnrls dted in Mary¬ 
land Casualty Co. v. Walsh, 155 
P.2d 769, 761, 116 Mont. 669. 

Pa—^Massachusetts Bonding & In¬ 
surance Co. V. Smyser-Royer Co., 
51 PaDist&Co. 464, 67 York Leg. 
Rec. 185—^Massachusetts Bonding 
& Insurance Co. v. Smyser-Royer 
Co., Com.Pl., 58 York Leg.Rec. 109. 
60 C.J. p 244 note 27. 

Pleading see infra $ 330. 

Creat weight of anthorlty 
Me.—^Matthews v. Matthews, 143 A. 
796. 128 Me. 495. 

Aid or procednxe gula timet 

(1) The biU in equity is a bili 
quia timet, or in the nature of a bili 
quia timet. 

Idaho.—Saunders v. Saunders, 291 
P. 1069, 49 Idaho 733, 71 A.L.R. 
350. 

Me.—^Matthews v. Matthews, 148 A. 
796, 128 Ma 495. 

Tenn.—Henegax v. Brannon, 137 S. 
W.2d 889, 24 Tenn.App. 1. 

(2) A surety is indeed a favorite 
of equity, which will eztend its ald 
in exoneration, quia timet, before he 
pays.—^American Surety Co. of New 
York V. Lewis State Bank, C.C1A. 
Pia., 58 P.2d 559. 

(3) Surety claiming exoneration 
proceeds before payment quia timet, 
seeking to have payment made to 
creditor.—Glades County, Pia., v. 
Detroit Pidelity & Surety Co., C.CLA. 
Pia., 67 lP.2d 449. 

Snrety is not reqnlred to suffer 
jndgment before taking steps to 
compel Principal debtor to comply 
with his obligations, but may recov- 
er against principal debtor before 
payment of accommodation debt or 
suffering judgment therefor.—Wood- 
ward V. Hollis, 222 P.2d 862, 93 Colo. 
17. 

Absence of personal liabtUty; exoru. 
eration of property 
A person who, without assumlng 
any personal liability, has given 
security for another^s debt may 
maintain an action, the debt being 
due and unpaid, to compel the Prin¬ 
cipal debtor to exonerate his prop- 
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erty.—^Matthews v. Matthews, 148 
A. 796, 128 Ma 495. 

Surety as eqnitable assignee 

A surety seeking in equity to com¬ 
pel the Principal to perform the ob- 
ligation when due stands in the po- 
sition of an equitable assignee of 
the creditor’s clalm against the Prin¬ 
cipal and not of the princIpaVs prop¬ 
erty or property interests.—^Mary- 
land Cas. Co. v. Walsh, 1616 P.2d 769, 
116 Mont 559. 

Snforcement of UabUity of aU in- 
demnitors 

ISurety can obtain relief in equity 
against indemnified principal debtor 
before actual loss occuirs where, in¬ 
cident to other equitable relief, it is 
appropriate to ascertain and enforce 
liability of all indemnitors of single 
debt in single equity suit brought to 
enforce such debt, which may re¬ 
quire consideration of several phas- 
es of one general transaction con- 
cerning land resorted to as security 
and forming subject matter of equi¬ 
table controversy before court— 
Perguson v. Brogan, 149 So. 772, 111 
Pia. 224. 

Property not Aree from legal dalms; 
unassallable fimd 

Principal quia timet cannot move 
creditor into position of doubtful- 
ness by requiring him to participate 
in questionahle effort to oonvert into 
money property which may not be 
wholly free from legal claims and 
penalties; although surety is a 
favorite of equity and may, if he 
fears, secure its aid before payment 
essence of such relief is ciear con- 
science and certainty of unassallable 
fund.—Johnson v. Thomas, D.dTex., 
16 F.Supp. 1013. 

Creditor as oodefendaiLt; stakehold- 
er 

(1) The creditor may be made a 
codefendant in such action, provided 
he can himself enforce performance, 
and neglects or refuses to do so.— 
Carpenter v. Park, 66 P.2d 224, 19 
Cal.App.2d 667. 

(2) A mere stakeholder, who is 
not alleged to owe anything as yet, 
should not be drawn into the contro- 
versy between the other parties.— 
Southwestern Surety Ins. Co. v. 
Wells, D.C.Pa., 217 P. 294. 

(3) Parties generally see infra S 
329. 
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provided no rights of the creditor are 
yudiced therebyJ^ The doctrine in such cases 
5ts on the simple right, as beb\'een the principal 
d surety, that the surety has to be protected by 
i Principal a surety is awarded exoneration 
order that mischief and circuity of action may 
avoided;*^ he is not obliged to make inroads 
:o his own resources when the loss mu st in the 
d fall on the principal.s^ 

It is not essential that the claim of the surety 
r relief should depend on the fact that he will in- 
r irreparable injury;*3 nor must he show any 
audulent disposition of property,^^ or the pres- 
ce of a wrongful purpose,*® or special reason 
r fearing loss and the insolvency of the sure- 
will not predude him from maintaining the 
11J7 

It has been held, however, that a surety can- 
t invoke the doctrine of exoneration uniess his 
.bility is imminentes and absolute,es and that a 
urt of equity will not interfere in behalf of a 


surety to compel the principal to pay the debt before 
it has been ascertained that the fund primarily lia- 
ble is insufficient to discharge it,®<^ or while the 
creditor is in court seeking to enforce it,^^ uniess 
such proceedings will not subject the latter to un- 
due delay.es So a surety who has received an 
agreed security for his assuming the position has 
been denied the right to proceed in equity before 
pajTnent to compel the principal to give him any 
further security and the fact that by reason 
of the death or insolvency of his cosureties he has 
become the only responsible party on the bond does 
not entitle a surety to additional security.^^ The 
form in which that protection may be secured is 
not material where the right to it exists and it can 
be had without prejudice to the creditor.®^ 

PersonaL right of surety; rights of creditor. The 
right of a surety to exoneration against his Prin¬ 
cipal is a personal right and not a right to which 
a creditor is entitled to be subrogated;®® and any 
such right of the surety cannot in any event be ex- 


Idaho.—Sassaman r, Root, 218 
P. 374, 37 IdSLho 588. 

C.J. p 245 note 29. 
nrersioiiL or conoealinaat of tanOm 
Surety held entitled to exonera- 
n where it appeared that In- 
vent Principal, uniess restrained, 
>uld convert or conceal funds, with 
eparable loss to surety.—^Morley 
nst. Co. V. Maryland Casualty Co., 
:LA.Mo., 90 F.2d 975, rehearinsr de- 
td 57 S.Ot. 505. 300 U.S. 687, 81 
Sd. 888, certiorari denied 58 S.Ct. 
S. 302 IT.a 748. 82 Ed. 578, re- 
arinsr denied 58 S.Ct. 362, 302 U. 
779, 82 l^Ed. 602. 

Ala.—^Alahama Bank & Tnzst 
▼. Garner, 142 So. 568. 225 Ala. 

169. 

t.—^Matthews t. Matthews. 148 A. 
r96. 128 Me. 495. 

r.—Stulz-Sickles Co. r. Fredbum 
ilU^nst. Corporation, 169 A. 27. 114 
475—PMIadelphia & Read- 
ng R. Co. V. Liittle. 7 A. 356, 41 
}7.J.Eq. 519. 

lowa.—Corpus Onzls q.iioted In 
iCcKey-Fansher Oo. v. Rowen, 5 

sr. W.2d 911, 912, 232 lowa 660. 

ss. —Corpns Jtiris oitad in Fldelity 
Se Deposit Co. of Maryland v. Be- 
x>sit Guaranty Bank & Trust Co., 
L44 So. 700. 702. 164 Miss. 286, 85 

860. 

C.J. p 245 note 30. 

The duty of a principal in such 
cumstances Is to see that the 
rety is not hurt or his credit im- 
tred.”—Woodward ▼. Hollis^ 22 P. 
882. 93 Colo. 17, 868. 

tJ.S.—^Falvey r. Foreznan-State 
*7at. Bank. aCJLZU.. 101 F.2d 409, 
aerfioraii denied 59 S.Ct 835, 307 


TJ.S. 632, 83 L.Bd. 1514—South- 
westem Surety Ins. Co. v. Wells, 
D.C.Pa-, 217 F. 294. 

82. TT-S.—Admiral Oriental Line v. 
tr. S., aC-A-M.Y., 86 F.2d 201. 

Pa.—^Massachusetts Bondinsr & 
surance Co. v. Smyser-Royer Co., 
Com.Pl., 58 York Leg.Rec. 109. 

83. lowa.—Corpiis Juris quoted in 
MoKey-Fansher Co. v. Rowen, 5 
N.W.2d 911, 912, 232 lowa 660. 

50 C!.J. p 245 note 81. 

SelvexLcyi Insolveacyi or frand of 
Principal 

If the Principal is solvent, the de- 
cree need not go further than to 
recLuire the principal to pay; but 
where he is fraudulent or insolvent 
or has ahsconded, the equity of ez- 
oneration needs and may have fur¬ 
ther protection; injunctions, receiv- 
ers, and equitable grarnishments 
have been grranted. property recov- 
ered from third persona, and funds 
traced and applied—Glades County. 
Fla., V. Detroit Fidellty & Surety 
Co., aCA^Fla., 67 F.2d 449. 

84. lowa.—Corpus Jnrls quoted In 
McKey-Fansher Co. v- Rowen, 5 
N.W.2d 911, 912, 232 lowa 660. 

Kan.—Hutchinson Wholesale Grocer 
Co. V. Brand, 99 P. 592, 79 Kan. 
340. 

85. U.S.—^Morley Const Co. v- 
Maryland Casualty Co., Mo., 57 S. 
Ct 325. 300 U.S. 186. 81 L-Ed. 693, 
rehearlng; denied 57 S.Ct 505, 300 
U.S. 687, 81 L».Ed. 888, confonned 
to, C.C,A., 90 P.2d 976. certiorari 
denied 58 S.Ct 266. 302 U.S. 748, 
82 Li.Ed. 578, rehearini: denied 58 
Srt 362, 302 U.S. 779, 82 l,.Ed. 
602. 


86. lowa.— Oorpns Jnrls qnoted in. 
McKey-Fansher Go. v. Rowen. 5 
N.W.2d 911, 912, 232 lowa 660- 

Kan.—^Hutchinson Wholesale Grocer 
Co. V. Brand, 99 P. 692, 79 Kan. 
340. 

87. N.C.—^Ferrer v. Barrett 57 N.C. 
455. 

88. U.S.—^BUlvey v. Foreman-State 
Nat Bank, C.C.A.ni., 101 F.2d 409. 
certiorari denied 59 S.Ct. 835, 307 
U.S. 632, 83 L-Ed. 1514. 

89. U.S.—^Falvey v. Foreman-State 
Nat Bank, supra—Southern Sure¬ 
ty Ins. Co. V. Wells, B.C-Pa., 217 
F. 294. 

Pa.—^Massachusetts Bondingr & In¬ 
surance Co. V. Smyser-Royer Co.. 
51 Pa.Dist & Co. 464. 57 York Leg. 
Ree. 185—^Massachusetts Bonding 
& Insurance Co. v. Smyser-Royer 
Co., Coin.PI., 58 York Leg.Rec. 109. 

90- N.Y.—Slauson v. Watkins, 86 N. 
Y. 597. 

91. N.Y.—Slauson v. Watkins, 86 
N.Y. 697. 

92. W.Va.—Webster Springs First 
Nat Bank v, McGraw, 101 S.E. 
474, 85 W.Va. 298. 

50 C.J. p 245 note 37. 

93- Ky.—^Mitchell v- Woodiington, 8 
Ky.Op. 475. 

Mich.—Nash v. Burchard, 49 N.W. 
492, 87 Mich. 85. 

94 111.—^Ridgeway v. Potter, 3 N.E. 
91, 114 111. 467, 56 AnuR. 875. 

9S- 111.—^Roherts v. American Bond- 
ing, etc., Co., 83 IlLApp. 463. 

96. Ohio.—Parker v. Wheeler, 391 
N.E. 798. 47 Ohio App. 301. 
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ercised for the -benefit of one creditor to the ex- 
clusion of all other interested persons.®'^ Under the 
doctrine of exoneration, a surety is subrogated only 
to the creditores rights against the debtor.98 

Ctistody or conirol of fund. The exoneration of 
a surety does not entitle him to custody or con- 
trol of the fund applied in his exoneration.®® 

Under some statutes a surety may maintain an 
action against his principal to compel him to per- 
form the obligation when due.^ Such statutes have 
been held valid,2 gince they involve only a statu- 
tory recognitiori of one of the well-established 
doctrines of equity jurisprudence;® the principle 
underl 3 dng such a statute is based on the duty 
of every person to perform his agreements, a 
court of equity enforcing the actual accomplish- 
ment of the thing stipulated for on the ground 
that what is lawfully agreed to be done ought to 
be done.** 

Under a statute providing that an action may be 
brought against two or more persons for the pur- 
pose of compelling one to satisfy a debt* to the oth¬ 
er, for which plaintiff is bound for security, the 
real character of such an action is that it is one 
in the nature of exoneration and subrogation,"® 
and it is in equity, and not at law,® notwithstanding 
a money judgment is asked for.*^ 

Under at least one statute, a surety may maiu- 
tain an action against his principal to obtain indem- 
nity against the debt or liability for which he is 
bound, before it is due, whenever any of the stat- 

97. OMo.—Parker ▼. Wheeler, su¬ 
pra. 

98. U.S.—^Palvey v. Foreman-State 
Nat. Bank, O.C.A.H1., 101 P.2d 409, 
certiorari denied 69 S.Ct. 836, 307 
U.S. 632, 83 L.Ed. 1614. 

Bxtent of surety*s subrogation to 
creditores rights generally see the 
O.J.S. tltle Subrogation § 52, also 
60 C.J. p 751 note 84-p 763 note 2. 

99. U.S.—Morley Const. Co. v. Mary- 
land Casualty Co., Mo., 57 S.Ct. 

325, 300 U.S. 185, 81 L..Ed. 593, 
rehearing denied 57 B.Ct. 505, 300 
U.S. 687, 81 L.Ed. 888, conformed 
to, C.C.A,, 90 F.2d 976, certiorari 
denied 58 S.Ct. 266, 302 U.S. 748, 

82 LuEd. 578, rehearing denied 58 
S.Ct 362. 302 U.S. 779, 82 L.Ed. 

602. 

N.J.—Stulz-Slckles Co. y. Predburn 
Const Corporation, 169 A. 27, 114 
N.J.Eq. 476. 

1- CaJ.—Karn v. Wills, 123 P.2d 
640, 50 •Cal.App.2d 604. 

Mont—^Maryland Cas. Co. v. Walsh, 

155 P.2d 759, 116 Mont 559. 

50 C.J. p 245 note 43. 

Statutory remedies generally see in¬ 
fra S§ 336-338. 


utory grounds exist for an order for arrest and -bail 
or for an attachment;® such a statute has been 
said to be meant to change the common-law rule,® 
so that a surety should not be compelled to stand 
by and see the principal, for whose obligations he 
is bound, fraudulently dispose of his property and 
leave his just debts to be paid by those whom he 
has deluded into becoming his sureties.^® 

Receivership. A surety 'has been held unable to 
maintain a proceeding in equity to compel his 
principal to convey his property to a‘receiver, to 
secure him before he has paid the debt, and be¬ 
fore recovering judgment and exhausting his rem¬ 
edies at law;ii but where the court otherwise has 
jurisdiction in the particular proceeding before 
it to protect the surety it may appoint a receiver 
on facts justifying such appointment,^® to the end 
that the property in the custody of the court, and 
the interests of all daimants thereto, may be fully 
protected.^® 

§ 304. - Recourse to Security or Indem- 

nity 

In the absence of contractual authorlty, a surety 
cannot appiy security before the debt matures or before 
he becomes liable therefor. After maturlty, If he Is In- 
demniffed against loss or damage, ordinarily he must 
suffer such loss before he can recover on the Indemnity, 
while If the Indemnity Is against liability It may be en- 
forced before payment; the right of the surety In these 
respects Is controlled by the terms of the agreement. 

In the absence of express contractual authority 
to do so,^^ the surety cannot appiy security before 

cantlle Co., 288 P. 639, 87 Colo. 
427. 

e. Colo.—Woodward v. Hollis, 22 P. 
2d 862, 93 Colo. 17. 

7. Colo.—Woodward v. Hollis, su¬ 
pra. 

8. U.S.—^Eelleam v. MaxylaJid Cas¬ 
ualty Co. of Baltlmore, Md., C.C.A. 
Okl., 112. F.2d 940, reversed on 
other grounds 61 S.CL 595, 312 U. 
S. 877, 85 L.Ed. 899. 

9. OkL—Walton v. Williams, 49 P. 
1022, 5 Okl. 642. 

10. Okl.—Walton v. M/ilUams, su¬ 
pra. 

11. U.S.— Corpus Juris cited Iu 
Johnson v. Thomas, D.C.Tex., 16 
tP.Supp. 1013, 1018. 

50 C.J. P 246 note 46. 

12. U.S.—Contrai Surety & Insur¬ 
ance Corporation v, Bagley, B.C. 
Cal., 44 F.2d 808. 

50 C.J. p 24$ note 47. 

13. U.S.—Central Surety ^ Insur¬ 
ance Corporation v. Bagley, supra. 

14. Conn.—Calkins v. Lrodtwood, 17 
Conn. 154, 42 Am.D. 729. 

50 Q.J. p 246 note 50. 


Frior payment of debt by surety 
not reguired.—^Lincoln Bank & Trust 
Co. V. Amold, 75 S.W.2d 761, 266 
Ky. 80. 

The helrs of the surety may ob¬ 
tain relief under such a statute, 
when, as between them and the Prin¬ 
cipal debtor, their property is sec- 
ondarily liable for the debt.—^Meador 
V. Meador, 10 S.W. 651, 88 Ky. 217, 
10 Ky.Lr. 783. 

2. Cal.—Josephian v. Llon, 227 P. 
204, 66 Cal.App. 650. 

3. Cal.—Karn v. Wills, 123 P.2d 
640, 60 Cal.App.2d 604—Josephian 
V. Lion, 227 P. 204, 66 CaJ.App, 
650. 

4. Cal.—B:am v. Wills, 123 P.2d 
640, 50 Cal.App.2d 604. 

5. Colo.—Woodward v. Hollis, 222 
P.2d 862, 93 Colo. 17. 

Faympnt by principal to assignee 

of accommodation party held re- 
Quired.—Woodward v. Hollis, supra. 
Ctatute applied to oontinulng and 
withdrawlng partners 
Colo.—^Farlcy v. J. IS. Brown Mer- 
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maturity of the debt^S or before he has become lia- 
ble therefor;^® and previous to that time he has 
no interest which he can assign.^*^ 

After the debt matures, however, even before the 
surety pays it, he can, under some decisions, have 
recourse to his indemnity.i® If the surety is in- 
demnified against loss or damage, ordinarily he 
must suffer such loss before he can recover on 
the indemnity,^9 the recovery of a judgment against 
him^o or the allowance of a demand against his 
estate^l being such a damnification as will entitle 
him or his administrator to look to his security. 
If, however, the indenmity is against liability, no 
damage need be sustained and the indenmity may 
be enforced before payment^^ 

So, where a promissory note shows on its face 
that it was given by a principal as a mere indem- 
nity to secure the payee as surety, the latter can- 
not recover thereon without proving that he has 
sustained loss by payment of the obligation against 
which he was indemnified;23 but, although there 
is some authority to the contrary,^^ a promissory 
note in ordinary form given to the payee by his 
Principal as collateral security may be sued on 
when it matures, notwithstanding the debt for 
which the payee is surety for the maker has not 


been paid;25 and the liability of a surety for a 
debt not due may furnish a good consideration 
for a promissory note, on a promise, either express 
or implied by law, on the part of the surety, that 
he will pay and discharge the debt of his principal.2« 
Such a note may be the foundation of an action 
and a valid attachment, before payment of the 
secured debt, at least to the extent ofthe actual 
payment made by the surety sbefore taking judg¬ 
ment in his action.^*^ A note executed after the 
action is commenced, however, will not support it .2 8 

The right of the surety in these respects will be 
controlled by the terms of the agreement between 
the parties, as where it is stipulated that the sure¬ 
ty may enforce his security on default of the prin¬ 
cipali^ or the contract is otherwise of such a na¬ 
ture as to give the surety the right to enforce his 
security before pa 3 ment.i® 

If the Principal, to secure his surety, has given 
the latter a warrant for a judgment, the surety 
can enter judgment as soon as the debt is due 
and before payment, for the entire amount au- 
thorized therebyj^^ and he can assign a confessed 
judgment to the creditor,32 but he cannot enforce 
the judgment by execution for any more than is 
necessary for his indemnity.33 


IB. MiclL—Burt v. Oamble, 67 N.W. 

261, 98 Mich. 402. 

50 C.J. p 246 note 51. 

Bnforcement of payment by Princi¬ 
pal or otber ezoneratlon see supra 
S 303. 

Rigbts of surety to security in pos- 
session of cosurety see infra §§ 
347-350, 

Security for protection of surety 
generally see infra §S 317-821. 

le. lowa.—^Nourse v. TTeltz, 95 N. 

W. 251, 120 lowa 708. 

50 C,J. p 246 note 52. 

Payment of note 

RiSfht of sureties on a note to re¬ 
cover on a promise to them by a 
purchaser of property covered by a 
deed of tnist to them as indemnity, 
in accordance with which they re- 
leased the deed, does not depend on 
their payment of the note, since it 
belonged to plaintiffs as between 
them and such pxirchaser.—Blmer v. 
Oampbell, 117 S.W. 622, 136 Mo.App. 
100 . 

17. N.Y.—Oomley v. Dasian» 21 N. 
B. 135, 114 N.T. 161. 

60 dJ. p 246 note 53. 

18. Idaho.—Saunders v. Saunders, 
291 P. 1669, 49 Idaho 733, 71 JLLu 
R. 350. 

lowa.—Carpos Juris «dted in Hc- 
C2rum v. Rubbert, 257 N.W. 766. 
767, 219 lowa 454, 97 A.I 1 .R. 1073. 


Mich.—Butler v. Ladue, 12 Mlch. 
173. 

50 C.J. p 246 note 54. 

Only «nuplus of proceeds ftom 
sale of securities, after payment to 
creditors, held available to surety.— 
Wright V. Harrisburg Trust Co., 43 
Pa.Dist.&Co. 47, 51 Dauph.Co. 213— 
TVright V. Harrisburg Trust Co., 61 
Dauph.Co. 413. 

19. N.T.—^N^ewburgh Nat, Bank v. 
Bigler, 83 N.T. 51. 

50 G.J. p 246 note 55. 

Indemnity against loss or damage 
generally see Indemnity § 14 c. 
Indemnity mortgages see Mortgages 
§S 170-174. 

20. Pa.—Carman v. Noble, 9 Pa. 

866 . 

21. Vt.—Pond V. Warner, 2 Yt. 633. 

22. N.T.—Newburgh Nat. Bank v. 
Bigler, 83 N.T. 51. 

50 O.J. p 246 note 58. 

Indemnity against liability general¬ 
ly see Indemnity § 14 b. 

23. Mo.—^Borum v. Reed, 73 Mo. 
461. 

60 C.J. p 246 note 59. 

24. S.C.—Woodbridge v. Scott, 5 S. 
C,Li. 193. 

25. Ala.—Searcy v. Shows, 85 So. 
444, 204 Ala. 218. 

50 dJ. p 246 note 61. 


26- Haas.—Swift v. Crocker, 21 
Pick. 241. 

50 C.J. p 247 note 62. 

Consideration for indemnity con- 
tracts generally see infra § 315 b 

27. N.H.—Osgood V. Osgood, 39 N. 
H, 209. 

60 dJ. p 247 note 63, 

28. Mass.—Swift V. Crocker, 21 
Pick. 241. 

29. Ga.—Jones v. Norton, 71 S.B. 
687, 9 Ga.App. 333. 

50 C.J. p 247 note 66. 

Pfldlnre to pay materl^lmeiL 
When contractor assigned to sure¬ 
ty on its statutory bond all moneys 
due at time of any bresich or default 
or thereafter becoming due, failure 
to pay materlalmen was such de¬ 
fault as imposed duty to turn over 
pa 3 Tnents to surety, since default 
under bond was default under con¬ 
tract.—^Martin v. National Surety 
Co., Mo., 57 dCt. 531, 300 !tT.S. 688, 
81 L.Bd. 822. 

30. Kan.—^Bates v. Wiggin, 14 P. 
442, 37 Kan. 44, 1 Am.S.R. 234. 

60 C.J. p 247 note 67. 

31. Pa,—Holfelder v, Schramm, 100 
A. 267, 266 Pa. 493. 

50 dJ, p 247 note 68- 

32. Pa.—^Harrisburg Bank v. Doug- 
lass, 4 Watts 95, 28 Am.I>. 689. 

33. Pa,—Appeal of Borland. 66 Pa 
470. 
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Property of a deccased Principal on which a sure- 
ty has a lien for his indemnity may be withheld 
frora distribution for a reasonable time until it can 
be ascertained whether the surety will be liable.34 

§ 305. -Aetion on Collateral Agreement 

to Pay Debt 

A surety who has not paid the demand has a rlght 
of action against the prIncipal for breach of the latter^s 
agreement with the surety to do so. 

Wliere the principal has agreed with the surety 
to pay the demand, and there is a breach of the 
agreement, the surety, even though he himself 
has not paid the demand, has a right of action 
against the principal.^® 

§ 306. Rights after Pajnnent or Satisfaction 

The rights of a surety to subrogation are dis- 
cussed in the C.J.S. title Subrogation §§ 46-62, 
also 60 C.J. p 740 note 4-p 781 note 97, and his 
right to set aside a fraudulent conveyance by the 


principal is discussed in Fraudulent Conveyances 
§77b. 

Examine Pocket Parts for later cases. 

§ 307. - Reimbursement or Indemnity 

a. In general 

b. Effect of taking security 

c. With respect to particular parties and 

relations 

d. Enforcement of security 

e. Notice and demand 

a. In Greneral 

A surety who pays the debt Is entitled to recover 
from the principal the amount so paid; but after pay- 
ment by the principal a surety has no claim by reason 
of his suretyship. 

In view of the implied contract between the par¬ 
ties, which obliges a principal to reimburse his 
surety when the latter has paid the debt, as dis¬ 
cussed infra § 316, the surety is entitled to recover 
from the principal the amount so paid,or his 


34. La-—^Montgomery's Succession, 
2 La-Ann. 469. 

35. Mich.—Hali v. Nash, 10 Mich. 
303. 

50 CJ*. P 247 notes 72, 73. 

36. TT.S.— Corpus Jtiris cited ia Joe 

Balestrieri & Co. v. Commissioner 
of Internal Kevenue, C.C.A.9, 177 
P.2d 867, 872—^American Surety 

Co. of New Tork v. Bethlehem 
Nat. Bank of Bethlehem; Pa., C.C. 
A.Pa., 116 F.2d 76, reversed on 
other grounds 62 S.Ct. 226, 314 TJ. 
S. 314, 86 LuBd. 241, 138 A.Ij.K. 
609—Ward v. First Nat. Bank, C. 
CIA.M 0 ., 76 F.2d 266—National 
Surety Corporation v. Peoples 
MUlingr Co., D.C.Ky., 67 F.Supp. 
281—In re Seigel, D.aOa., 43 F. 
Supp. 778. 

Ariz.—HIll V. Alfalfa ISeed & L.um- 
ber Co., 297 P. 868, 38 Arlz. 70. 
Cal.—^Merner Lumber Co. v. Brown, 
21 P.2d 590, 218 Cal. 136—State 
Athletlc Commission of California 
V. Massachusetts Bondlng & In¬ 
surance Co., 117 P.2d 75, 46 Cal. 
App.2d 823—Johnson v. Mortgage 
Guarantee Co., 4 P.2d 208, 117 Cal. 
App. 416. 

•Del.—IndustriaI Trust Co. v. Can- 
tera, 166 A. 338, 5 W.W.Harr. 364. 
D.O.—^Laber v. GalZ, to Use of Mer- 
cury Indemnity Co. of St. Paul, 
110 P.2d 697, 71 App-DjC. 345. 

Fla.—Scott V. National City Bank of 
Tampa, 189 So. 367, 107 Fla. 810— 
Anderson v. Trueman, 130 So. 12, 
100 Fla. 727. 

Ky.—^Huffman v. National Surety 
Co., 61 S.W.2d 950, 244 Ky. 714. 
Md.—^Blair v. Baker, 76 A.2d 129. 
Mo.—Farmers & Mechanies Sav. 
Bank of Troy v. Jennings, App., 


138 S.'W,2d 703—Henneke v. 

Strack, App., 101 S.W.2d 743. 

N.T.—^Newman v. Both, 35 N.YJS.2d 
662, 264 App.Div. 344, afflrmed 47 
N,B.2d 961, 290 N.T. 559. motion 
denied 60 N.E.2d 247, 290 N.T. 
866—^Merrill v. Eguitable Surety 
Co. of New York. 227 N.T.S. 266, 
131 Misc. 641. 

Ohio.—^Maryland Cas. Co. v. Gough, 
65 N.E.2d 868, 146 Ohio St 306— 
Gholson V. Savln, 31 N.E.2d 868, 
137 Ohio St 661, 139 A.Ii.R. 75— 
Hlnman v. Uthoft. 90 N.B.2d 690, 
87 Ohio App. 120—^Baxger v. Gteth- 
Ing, App., 62 N.E.2d 94—^Harrls v. 
De Paullna, 178 N.E. 226, 40 Ohio 
App. 67. 

Pa.—^National Surety Corp. v, Nul- 
ton, 65 Pa.Dlst&Co. 149—^New 
York CasuaJty Co. v, Gibbon & 
Kohl, Com.Pl., 32 Luz.Leg.Reg. 33. 

Tenn.—^Akers v. Gillentlne, App., 231 
S.W.2d 372. 

Tex.—J. R- Phillips Inv. Co. v. Road 
Dlst No. 18 of Limestone County, 
Civ.App., 172 S.W.2d 707, error 
refused—^Pegues v. Moss. Civ. 
App., 140 S.W.2d 461, error grant- 
ed—^Dansby v. Stroud, Civ»App., 
48 S.W.2d 1018, error refused— 
Lewis V. Easley, Clv.App., 34 IS.W. 
2d 376. 

Utah.—^Beaver County v. Home In¬ 
demnity Co., 62 P.2d 486, 88 Utah 1. 

Va.—^tna Casualty & Surety Co. v. 
Whaley, 3 S.B.2d 396, 178 Va. 11. 

Wis.—^U. S. Fldellty & Guaranty Co. 
V. Pullen, 283 N.W. 462, 230 Wis. 
137. 

50 C.J. p 247 note 76. 

Actions and proceedlngs see infra 5S 
323-336. 

Recovery of money paid under sec- 
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ondary liabllity generally see 
Money Paid § 3 b (3). 

“A surety who pays the debt of 
his Principal, upon the plalnest prin¬ 
cipies of natural reason and justice, 
has a right to be reimbursed by 
him.”—Dickenson v. Charles, 4 S.B. 
2d 351, 863, 173 Va. 393—Kendrick 
V. Fomey, 22 Gratt 748, 749, 63 Va. 
748, 749. 

ndnolpla zeoogBlsed by law and 
saulty oouxts 

Va.—^Dickenson v, Charles, 4 S.E.2d 
861, 178 Va. 398—Kendrick v. For- 
ney, 22 Gratt 748, 63 Va. 748. 

BSght given by statute 
U.S.—^Phelps V, Dawson, C.C.A.S.D., 
97 F.2d 839, 116 A.L.R. 1343—In 
re Ciear Lake Beach Co., D.dCal., 
12 F.Supp. 250. 

Cal.—Padfle Indemnity Co. ▼. Har- 
greaves, 98 P.2d 217, 86 Cal.App.2d 
338. 

Ga.—Campbell v. Rybert, 167 S.E. 

924, 46 GaJVPP. 461. 

Mont—^Maryland Cas. Co. v. Walsh. 
166 P.2d 769, il6 Mont 669—Kipp 
V. Paul, 103 P.2d 675, 110 Mont 
513. 

One of the normal Incidents of a 
bond is the right of the surety to 
recouTse against the principal for 
losses paid by surety.—Commercial 
Standard Ins. Co. v. Bbner, Tex,, 228 
S.W.2d 607. 

Effect of STegotiable XnatnuiLents 
Xiaw 

A provision of the Negotiable In¬ 
struments Law that '‘where the in- 
strument Is paid by a person sec- 
ondarily liable thereon. It Is not dls- 
charged” does not change the settxed 
rule that a surety who pays the 
principal ohllgation has a right of 
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reasonable outlay,®"^ even thpugli the creditor was 
not bound to respect the suretyship,^^ and al- 
though the surety made payment to secure his in- 
dividual release,®® or the principal was not a party 
to the suit in which the judgment paid was had^o 
or had not signed the bond.^^ The rights of sure- 
ties against their principal are not affected by any 
private arrangement among themselves for the 
distribution of the liability^^ ^he particular 

manner in which the relationship arose.**® 

Where there is an express contract to indem- 
nify, the surety*s right necessarily depends on its 
terms/^ which may be such as to predude the 

right to be reimbursed^s 

A surety has no claim by reason of his suretyship 
after payment of the debt by the principal,^® not- 
withstanding a special agreement between the cred¬ 
itor and surety that the former's daim against the 
latter remain unextinguished nor does one sure¬ 
ty have .any right against the principal where pay¬ 
ment of the debt was made by his cosurety.^® 

Payment of hiU or note hy surety, A surety, on 


pajment of a bili or note, is entitled to maintaih an 
action against the maker for reimbursement.'^^ 
The payment of a note by the surety therein cannot 
be regarded as a payment by him of an original 
debt of the principal which was discharged by the 
proceeds of the secured note, so as to deprive the 
principal of a right which depended on his having 
paid such original debt,®® 

A payment by one of the makers of a joint and 
several note, who is in reality a surety for the 
other, will not operate as a payment unless this was 
so intended, and an action for his benefit may be 
brought on a note in the name of the payee.®l 

Double suretyship. When judgment has been re- 
covered against a surety and his principal, which 
the former has paid, he cannot recover from the 
latter where the judgment was founded on a de- 
fault of a third person for whom the surety was 
surety to the prindpal, the surety’s liability to the 
principal in such case being primary.®^ 

Assertion of rights against distribiifees or dev- 
isee. If, when the surety^s rights accrue, the prin- 


action on the implied obliiration of 
reimburaement, irrespectlve of what 
right he might be able to assert in 
eaulty by subrogation, equitable as- 
signinent, or otherwise.—W. H. Mar- 
ston Co. V. Kochritz, 293 P, 120, 109 
CahApp. 331. 

Stock; and money deposited as inax^> 
gln 

Ind.—Damler v. Baine, 51 K.E.2d 
885. 114 IndJlpp. 534. 

Belative liabUltiea of parinoipal and 
surety 

In an action on a note» where 
judgment is rendered against both 
Principal and surety, and right to 
reimbursement is claimed. the rela¬ 
tive liabilities thereon of the Prin¬ 
cipal and surety inter sese continue 
the saiue as on the note.—Saieed v. 
Abeyounls, 9 S.E.2d 399. 217 N.Q 
644. 

SatlsfactioxL of Judgmoit; judgment 
over 

(1) Surety on bond of guardian 
who was removed was entitled to 
provision in judgment against 
guardian and surety that, on satis- 
fying judgment. surety was entitled 
to judgment over against guardian. 
—^In re I>eming's Guardianship, 73 1 
P.2d 764, 192 Wash. 190. 

( 2 ) Receiver could not escape 117 
ahillty to his surety for amount of 
judgment against recelver. which 
surety had satisded, on ground that 
judgment against recelver was void 
bewuw rendered after his discharge. 
lAeere he was not discharged until 
April 28. 1944, and judgment was 
render^ on Jan. 18, 1943.—American 


[ Sur. Co. of N. T. v. Payne. 29 N.W. 
2d 118, 318 Mich. 670. 

37. Mo.—'Wilson v, Massachusetts 
Bonding & Ins. Co., 190 S.W.2d 
944. 238 Mo.App. S 82 . 

Snr6ty’8 property charged wlth prln- 
cipal’8 consent 

Where the surety*s property is 
t used to satisfy the principales duty, 
it is the duty of the principal to re- 
imburse the surety to the extent of 
his reasonable outlay if the surety*s 
property has been subjected to a 
charge wlth the consent of the prln- 
ciiMLl.—^Damler v. Balne, 61 N.E.2d 
885. 114 Ind.App. 534. 

38. N.J.—Irlck v. Black, 17 
189. 

60 CJ. p 248 note 77, 

39. Mich.—^Liange v. Periey, 11 N. 
W. 193, 47 Mich. 362. 

50 CJt. p 248 note 78. 

4a 111.—XJ. S, Pidelity, etc.. Co. v. 
Connors. 222 IlLApp. 1. 

41. Tex.—^Marsh v. Phillips, Civ. 
App.. 144 S.wr. 1160, 

42. Ark.—Corpus dUrls quoted In 
Shinn v. Kitchens, 186 S.W.2d 168, 
173, 208 Ark. 321. 

50 C.J. p 248 note 81. 

43. Ark.—Corpus Juris qnoted in 
Shlnn V. Kitchens, 186 S.W.2d 168, 
173, 208 Ark. 321. 

50 C.J. p 248 note 82. 

44i Kan.—Lindenberger v. Zwelfel, 
262 P. 538, 124 Kati, 737 . 

50 C.J. p 248 note 83. 

Express contract for indemnification 
on reimbursement see infra 9 316. 
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45. Ky.—Craig v. Vanpelt, 3 J.J. 
Marsh. .489. 

50 C.J. p 248 note 84. 

46. XTJS.—Samuels v. E. IP. Drew & 
Co., D.C.N.T., 286 P. 281. 

S.C,—^Putney v. McDow, 30 S.E. 605, 
62 S.C. 640. 

47. U.S.—Samuels v. E. P. Drew & 
Co.. D.C.N.T., 286 P. 281. 

48i La.—^Baimon v. Barnett, 7 La. 
Anu. 105. 

Tex.—Jackson v. Murray, 14 S.W. 
236, 77 Tex. 644. 

49. m.—Rxmyan v. Moon, 267 111. 
App. 312. 

N.Y.—Salzberg v, Deutsch, 270 N.T. 

S. 59’6, 150 Misc. 870. 

8 C.J. p 588 note 76. 

Surety and principal both makers 

(1) As between principal and 
surety both signing as makers, sure- 

I ty, if required to pay note, may 
i recover from principal.—Ralelgh 
Banking & Trust Co. v. York, 165 Q. 
E. 263, 199 N.C. 624. 

(2) Ostensible coprlncipal on note, 
actually surety, may, after paying 
amount due by principal, recover It 
in suit against principal upon obli- 
gation of principal arislng other- 
wise than on note.—Campbell v. Ry- 
bert, 167 S.E. 924. 46 Oa.App. 461. 

50. Ind.—Oerdone v. Gerdone, 70 
Ind. 62. 

50 C.J. p 248 note 88. 

61. N.HL—Rocklngham Bank v. Clag- 
gett, 29 N.H. 292. 

62- U.S.—^U. S. Pidelity & Guaran- 
ty Co. V. Haggart, N.D., 163 P. 
801, 91 C.C.A 289. 

50 C.J. p 248 note 89. 
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cipal has died and his estate has been distributed, 
the surety may assert his rights against the dis- 
tributees of the estate.63 

b. Effect of Taking Secnrity 

A 8urety’s rights to reimbursement are not affected 
by his taking security unless there wras an agreement 
that he should look to such security oniy. 

The rights of a surety to reimbursement from 
his Principal are not affected by his taking secur¬ 
ity from his principal®^ or from a third personas 
unless there was an agreement that the surety 
should look to such security only.56 

c. With Eespect to Particolax Parties and Ee- 

lations 

(1) In general 

(2) Where there are two or more prin- 

cipals 

(3) One who assumes liability without 

principales request 

(1) In General 

Any one of severa! sureties who makes payments Is 
entitied to recover the amounts paid. The Principal can- 
not recover from his surety; but a former prIncipal who 
has become surety can recover from the former surety 
who has become principali In the absence of an agree¬ 
ment to the contrary. 

Any one of several sureties who makes payments 
is entitied to recover the amounts so paid by him.®^ 
So a surety, after contributing to a cosurety who 
has paid the creditor, has a right to be reimbursed 


by the principal,58 i^^otwithstanding the cosurety, 
having previously obtained a judgment against the 
Principal for the whole amount, assigns it there- 
after to another.^» 

The Principal cannot recover from his surety,®® 
even though the former appears to be the surety 
but, after a change in the relationship, a former 
Principal who has become surety can recover from 
the former surety who has become principal,®^ 
unless there was some express agreement with re- 
spect to the matter forbidding it®® 

A Principal who has applied for a supersedeas 
bond securing only himself is not liable under pro- 
visions therein securing others.®* 

(2) Where There Are Two or More Prin- 
cipals 

Whlle codbllgors who are principais are Jolntly liable 
to thelr surety, a surety can recover the full amount 
paid from any of his principais. 

Coobligors who are principais are jointly liable 
to their surety for the amount paid by him;®® and 
a surety can recover the full amount from any of 
his several principais,®® and, although there is some 
authority to the contrary,®"^ this rule has been held 
to obtain where the default was committed by one 
only®® tmless such default was committed with the 
connivance of the surety®® or there was an ex¬ 
press agreement that the principais were to be lia¬ 
ble in certain proportionsJ® It does» not make any 
diflerence that judgment has been rendered against 


53. Md.—ColoniaI Trust Co, v. Fi- 
delity, etc., Co., 123 A.187, 144 Md. 
117. 

Right of action against distributees 
generally see Descent and Dis- 
trlbution § 182. 

Rights of surety against estate of 
Principal see infra S 313. 

PetltiozL by a surety on the bond 
of a county derk against the sole 
devisee of the latter was held to 
state a cause of action.—lU. S. Fidel- 
ity & Guaranty Co. v. Huckstep, Mo. 
App., 72 S.W.2d 838. 

54. nCT.S.—Corpus Juris oited la 

Massachusetts Bonding & Ins. Co. 
V. Fago Const. Corporation, DjC. 
Md., 82 F.Supp. 619, 622. 
lowa.—Corpus Juris dted lu Mc- 
Crum V. Rubbert, 257 N.W. 766, 
767, 219 lowa' 464, 97 A.Lf.R. 1073. 
50 C.J. p 248 note 95, 249 note 98. 
Security for protection of surety 
generally see infra $§ 317-321. 

55- La.—^Hancock v. Holbrook, 3 So. 

851, 40 La.Ann. 53. 

Pa.—Wesley Church v. Moore, 10 
Pa. 273. 

5ft. Mass.—Cornwall v. Gk>uld. 4 
Plck. 444. 


57. XJ.®.-—Hali V. Smlih, Md., 5 How. 

96, 12 L.Ed. 66. 

50 C.J. p 249 note 99. 

68 . Me.—Goodall v. Wentworth, 20 
Me. 322. 

MtLss.—Ilsley v. Jewett, 2 Mete. 168. 

59. Mass.—^Ilsley v. Jewett, supra. 
50 C.J. p 249 note 2. 

60. Mass.—Paine v. Drury, 19 Pick. 
400. 

50 C.J. p 249 note 3. 

61. N.T.—^Mohawk, etc., R. Co. v. 
Costigan, 2 Sandf.Ch. 306. 

Va.—^Boulware v. Hartsook, 8 S.B. 
289, 83 Va. 679. 

62. Cal.—^Davis v. Heimbach, 17 P. 
199, 76 Cal. 261. 

50 C.J. p 249 note 5. 

63. Ark.—Newton v. More, 14 Ark. 
166. 

64. U.S.—Fidelity & Deposlt Co. of 
Maryland v. Burden, C.C.A.N.Y., 
30 F.2d 610, certiorari denied 50 
S.Ct. 19, 280 U.S. 562,, 74 L.Ed. 616. 

65.. Ohio.-T-Bckert v. Myers, 16 N.E. 

862, 45 Ohlo St. 525. 

50 C.J. p 249 note 8. 
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66 . Vt—-Warner *▼. Hali, 5 Vt. 166. 
50 C.J. p 249 note 9. 

The surety on a Jolnt appeal bond 
by two defendants, who has paid the 
hond, may recover of elther defend¬ 
ant, although Judgment on apj>eal 
was in favor of one and against the 
other.—Cotton v, Alexander, 4 P. 
259, 82 BZan. 839. 

Reoovery trom survlvor 

(1) A surety in a note for two 
Principal promlsors, one deceased, 
having paid it, may recover the 
amount paid from the survlving 
Principal promisor.—^Riddle v. Bow- 
man, 27 lSr.H. 236. 

(2) Rights of surety against es¬ 
tate of Principal see infra S 313. 

67. Mass.—^Towne v. Axnmldown, 20 
Pick. 535—Brazier v. Clark, 6 Pick. 
96. 

68 . Ry.—Albro v. Robinson, 19 S. 
W. 587, 93 Ky. 196, 14 RyXu 124. 

50 C.J. p 249 note ll. 

69. N.T.—Tlghe v. Morrlson, 22 N. 
E. 164, 116 N.T. 263, 6 L.RA. 617. 

70. Pa.—Duncan v. ReiCCer, 8 Binn. 
126. 
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some of the prmcipaJs oiily'^1 or tiiat the surety 
executed the instrument 'before some of the prin- 
cipals had signed 

(3) One Who A^ssumes Liability without 
Principales Request 

A surety has a righ-t to reimbursement or fndemnity 
♦rom his Principal oniy' where he became surety with 
the knowiedge, and at the request, express or implied, 
of the Principal. 

A surety who executed the contract without the 
knowiedge of the principal canuot recover from 
the latter/® since there cannot be an implied prom- 
ise on the part of the principal to pay the surety 
if there was no request, express or implied,to 
incur the liability the right to indemnity 

against the principal arises only when the surety 
became such at the request, express or implied, of 
the principal.7® A request from the principal has 
been implied from his accepting the benefit of the 
suretys contract,^^ irom the appearance of the 
surety in court to defend a suit,^8 and from the 
fact that the principal knew that a surety was re- 
quired in the particialar case;*^® and, where tw ’0 
or more debtors are jointly liable, a request by 
one of them will be regarded as a request by ali.®® 

d, Enforcejnezit of Be^iazity 

After payment by the surety, there is no obstacle to 


his enforcing any security he may hold; nor will he be 
restrained from enforcing security because he entered In- 
to a compromise with the creditor, in good falth and to 
the principales advantage. 

After payment by the surety, there is no longer 
any obstacle in the way of his enforcing any se¬ 
curity he may hold,®^ but if the surety has not been 
given any security he does not acquire a lien on 
the property of his principal by the mere fact of 
having made payment.®® The fact that the debt 
of the principal was usurious will not prevent the 
surety from retaining his security;®® nor will he be 
restrained from enforcing security because he en¬ 
tered into a compromise with the creditor, if it 
was made in good faith and is manifestly to the 
advantage of the principal.®^ 

Abandonment of an indemnity agreement made 
by the principal will not be implied in the absence 
of a contract discharging it®® 

e. Notice and Demand 

In order to recover from the prIncIpaT, the surety, 
in the absence of contractual requirement, is fiot re- 
quired to glve him notice that payment has been made 
or to make a demand on him. 

In order to recover from the principal, the sure¬ 
ty is not, in the absence of a contract governing 
the matter, required to give him notice that pay- 


71- Kan,—Cotton v. Alexander, 4 
P. 259, 32 Kan. 339. 

50 CJ. p 249 note 14. 

72- Conn.—^Babcock v:. Sxtbbard, 2 
Coan. 536. 

73. Cal.—Coxpiu JturiJi dted in 
Holmes v. Husbes, 14 P.2d 149, 
150, 125 C«a.App. 390. 

K.Y.—CkxrpiiB Jnxls ci-fced ±ft People, 
by Yan Schaick v. H^awyers' Title 
and GuarajQty Co., 268 >TXS. 564, 
149 Misc. <498. 150 XHsg. 174, af- 
lirmed In re People, by Van 
Schaick, 271 N.TTjS. 960. 241 App. 
Biv, 308, affinned People, by Van 
Schaick y. Lawyers* Title & Guor- 
anty Co.. 191 N-B. 720, 265 N.T. 
20 , reargoznent denied aaid xnotion 
granted In re Liawyers* Title & 
Guaranty Co., 192 N-.B. 414, 265 N. 
T. 287, motion sprantied In re Peo¬ 
ple, by VsLn Schaick, 195 N.B. 126, 
266 N.I. 402. 

50 CLT. p 240 note 16. 

74. TTJS.—^Howell v. Commissloner 
of Intemai Reveme, C.OJL, 69 F. 
2d 447, certiorari denied Howell v. 
Helverlng, 54 S.Ct 864, 292 TJ.S. 
654, 78 LuSd. 1503. 

Tex.—4laxpiui Jtirls odted 1& Ja^oe 
Oonst Co. V- JCr. S. flBndelity & 
Guaranty Co., Com.App-, 58 S.W. 
2d 503. 508. 

Zmplled proxnise senerallp^ see Infra 
S 316. 


75. CaJ.~Corpiui Juris dted in 
Holmes v. Hughes, 14 P.2d 149, 
160, 126 Cal-App. 290. 

H.T.—Corpus Juris dted In People, 
V, Van Schaick v. Lawyers* Title 
and Guaranty Co., 268 N.Y.S. 654, 
149 Misc. 498, 150 Misc. 174, af- 
flrmed In re People, by Van 
Schaick, 271 N.Y.S. 950, 241 App. 
Biv. 808, affirmed People, by Van 
Schaick v. Lawyers’ Title & Guar¬ 
anty Co., 191 N.B. 720, 266 N.Y. 20, 
reargoment denied and motion 
granted In re Lawyers* Title & 
Guaranty Co., 192 N.E. 414, 265 N. 
Y. 287, motion granted In re Peo¬ 
ple, hy Van Schaick, 196 N.E. 126, 
266 N.Y. 402. 

Tex.—Corpus Juris dted In Jagoe 
Const. Co. v. «cr. S. Pidelity & 
Guarantee Co., ComApp., 68 S.W. 
2d 503, 508. 

60 aJ. p 249 note 17. 

76. N.Y.—^People, hy Van Schaick, 
V. Lawyers* Title & Guaranty Co., 
268 N.Y.S. 554, 149 Misc. 498, 150 
Misc. 174, afflrmed In re People, 
by Van Schaick, 271 N.Y.S. 950, 
241 App.Biv. 808, affirmed People, 
by Van Schaick v. Lawyers' Title 
& Guaranty Co., 191 N.E. 720, 266 
N.Y. 20, reargument denied and 
motion granted In re Lawyers* Ti¬ 
tle & Guaranty Co., 192 N.B. 414, 
265 N.Y. 287, motion granted In re 


People, by Van Schaick, 195 N.E. 
126, 266 N.Y. 402. 

77- XJ.S.—Hali V. Smlth, Md., 5 
How. 96, 12 L.Bd- 66. 

Me.—Powers v. Nash, 37 Me. 322. 

78. 111.—Snell v. Warner, 63 111. 
176. 

79. N.Y.—Whiteside v. Connolly, 46 
N.Y.S. 940, 21 Misa 19. 

60 C.J. p 249 note 20. 

80. Hl.—Hamilton v. Johnston, 82 
m. 39. 

8 L Ind.—State Bank v. Bavis, 4 
Ind. 653. 

50 C.J. p 249 note 23. 

Indemnity mortgages, when enforce- 
able see Mortgages § 173. 

Security for protection of surety 
generally see infra §§ 317-321. 

82. Ind,—^Wood V. Wood, 24 N.E. 
751, 124 Ind. 546. 9 L.R.A 173. 

50 C.J. p 250 note 24. 

83. Ga.—Polhill v. Broen, 10 S.B. 

921, 84 Ga. 338—Irwin v. Mc- 

Enlght, 76 Ga. 669. 

Illegallty as defense to action for 
reimbursement see infra § 325 d. 

84. Mo.—^Destrehan v. Scudder 11 
Mo. 484. 

85. Ky.—McHargue v. Whitaker, 
198 S.W. 896, 178 Ky. 169. 

50 C.J. p 250 note 27, 
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ment has been made** or to make a demand on 
him.*^ 

§ 308. -As to Debt Due Principal from 

Surety 

A surety who has satisfled the debt may, as against 
the Principal or his assignee, set off the amount against 
a debt to the prine!pal. 

After the surety has satisfied the debt for which 
he was liable, he may, as against the principal or 
his assignee, set off the amount against a debt to 

the principal.ss 

g 309, -Payment or Satisfaction SufiB- 

cient to Create Liability 

a. In general; time and manner of pay¬ 

ment 

b. Voluntary payment 


c. Payment by note, draft, or other ob- 

ligation 

d. Satisfaction in, or levy on, property 

e. Part payments 

a. In Gtoeral; Time and IVEanner of Payment 

In the absence of speclal contract, a surety must 
make payment before he can bring an action for reim- 
bursement or indemnity against his principal; but it is 
immateriai to his right how he extinguished the secured 
debt or paid the sum he seeks to recover. 

In the absence of special contract, payment 
must be made by a surety before an action for re- 
imbursement or indemnity is, or can be, brought 
by him against his principal.Moreover, a surety 
who before maturity has paid the debt on which he 
was liable as such cannot recover from the princi¬ 
pal until it becomes due nor can he before then 
set off the amount so paid against a debt due the 

principal.® 2 


86 . N.C.—SjGkes v. Quick, 62 N.C. 19. 
Noti ce to indemnitor in adtion based 

on: 

Express contract generally see In¬ 
demnity § 16. 

Implied contract generally see In¬ 
demnity § 26. 

87. Cal.—Clanton v. Coward, 7 P, 
787, 67 Cal. 373. 

60 C.J. P 950 note 31. 

Demand as condition precedent to 
action on indemnity contract see 
Indemnity § 30. 

88 . Me.—^Pox V. Cutts, 6 Me. 240. 

50 C.J. p 250 note 33. 

Bankruptcy of principal! 

Provabillty of surety's claim 
against estate of bankrupt prin¬ 
cipal see Bankruptcy S 397. 
Set-olfs and counterclaims see 
Bankruptcy § 211. 

Ellect of set-ofC against assignor on 
title of assignee for benefit of 
creditors generally see Assign- 
ments for Benefit of Creditors S 
167. 

Paymexxt by surety after Insolvenoy 
of Principal 

(1) In eauity, surety may set off 
amount of claim he is required to 
pay for insolvent principal against 
his Indebtedness to principal, even 
though payments are not actually 
made by surety until after princi¬ 
pales insolvency» since they are 
deemed to relate back to date of 
suretyshiii contract.—Dickenson v. 
Charles, 4 S.E.2d 361, 173 Va. 393, 

(2) Relation of.payment back to 
time of entering into contract gen¬ 
erally see infra $ 316a. 

89. Hass.—^Broadway Nat. Bank of 
Chelsea v. Hayward, 189 N.EL 199, 
285 Mass. 459. 

Effect of payment by surety as ex- 
tinguishlng debt see the C.J.S. 
title Subrogation § 64, also 60 C.J. 
7&4 note 10~p 757 note 19. 


Express contract for Indemnification 
or reimbursement see infra § 315. 
Bxtent of recovery see infra § 836. 

90. U.S.—Pidelity & Deposit Co. of 
Maryland v. Hobbs, C.C.A.N.M., 
144 P.2d 6 —Chicago Title & Trust 
Co. V. Pox Theatres Corporation, 
C.C,A.N.Y.. 91 P.2d 907—Ward v. 
First Nat Bank, C-C-A-Mo., 76 F. 
2 d 266. 

111.—^Darst V. Bates, 51 HI. 439. 
lowa.—Johnston v. Grimm» 229 N.W. 

716, 209 lowa 1060. 

Minn.—^Bennett v, Bennett 42 N.W. 

2d 39, 230 Minn. 416. 

Mo.—Corpus Juris cited in Wilson 
V. Massachusetts Bonding & Ins. 
Co., 190 S.W.2d 944, 947, 238 Mo. 
App. 882—^Henneke v. Btrack, 

App., 101 S.W.2d 743. 

N.T.—Scripture v. Buckley, 241 N.T. 
S. 636, 187 Misc. 166—Merrill v, 
Bquitable Surety Co. of New York, 
227 N.Y.S. 266, 131 Misc. 641. 

Okl.—Jones v, Nelaon, 10 P.2d 408, 
166 Okl. 236. 

Pa.—Blshoff V. Fehl, 29 A.2d 68 , 346 
Pa, 639, 143 A.L..R. 1068. 

Tenn.—Corpns Juris dted in Hene- 
gar V. Brannon, 187 S.W.2d 889, 
892, 24 Tenn.App. 1. 

Tex.—Meier v. Service Corporation 
of National Ass'n of Credit Men, 
ClV.App., 129 S.W.2d 690, error 
dismlssed, Judgment correct 
50 C.J. p 260 note 36. 
Commencement of running of stat¬ 
ute of limltations see Limitations 
I of Actlons 3 160b. 

' Bvldence of payment see infra § 331. 
Hight of action as accruing at time 
of payment see supra § 301. 

“tJntll the surety pays the debt 
for which he is securlty, his demand 
has no existence."—Farmers & Me¬ 
chanica Sav^L Bank of Troy v. Jen- 
ninga, Mo.App., 138 S.W.2d 703, 704. 
“The Implied obligatlon to Indem- 
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nify the surety . • . matures 
only when he has been Injured by 
being compelled to make payment of 
the debt“—^Howard Johnson, Inc., of 
Fla. V. Tucker, C.C.AjFla., 167 P.2d 
969, 962. 

Payment in fnU 

P€u—^Wright V. Harrisburg Trust 
Co., 43 Pa.Dist.&Co. 47, 61 Dauph. 
213—Wrlght V. Harrisburg Trust 
Co., 51 Dauph.Co. 413. 

Bule applied to payment of biU or 
note. 

Cl) Generally.—Henegar v. Bran¬ 
non, 137 S.W.2d 889, 24 Tenn.App. 1 
—S C.J. p 588 note 78. 

(2) Payment of a renewal note by 
the surety entitles him to reim¬ 
bursement from the parties liable on 
the original obligation.—^Frye v. 
iSims, 86 S.E. 249, 144 Ga. 74—60 a 
J. p 251 note 48. 

(3) As between him and borrow- 
ing maker, accommodatlon comaker 
is surety and, until he actually pays 
note, has no right to sue borrower, 
right to sue being based on implied 
contract and not on note.—Goldberg 
V. Albert, 291 N.Y.S. 866 , 161 Misc. 
281. 

(4) Where, after the maturity of 
a note, money is paid by the surety 
to the payee, on an agreement that 
it is to be consldered as Indemnity, 
and that the payee shall sue the 
maker in his own name at the ex¬ 
pense of, and for the benefit of, the 
surety, there is no payment of the 
note, and an action by the payee is 
not barred therehy.—^Brown v. 
Whlttlngton, 64 P. 649, 39 Or. 300. 

91. Ind.—White v. Mlller, 47 Ind. 
885. 

Ohio.—Schlck v. Ott, 7 Ohio Cir.Ct.» 
N.S., 326, 27 Ohio Clr.Ct. 697. 

92. Ind.—Jackson v. Adaiuson, 7 
Bladkf. 697. 



§ 309 


PRINCIPAL AND SURETT 


72 C.J.S. 


It is immaterial to the surety*s right how he ex- 
tinguished the secured debt or paid the sum he 
seeks to recover.^3 Thus a surety may recover 
from his principais for a payment on their obliga- 
tion made in the first instance by a stranger and 
repaid to the latter by the surety,if the surety 
procured pa 3 nnent to be made by the third person;®® 
and where the surety gives his principal the mon- 
ey with which to pay the debt, with the under- 
standing that it is to be so applied, as between them 
the latter is estopped to daim that he paid the debt 
■with his own money.®® A surety who replevies 
the debt by a valid replevy bond may proceed 
against the principal as though he had made ac- 
tual payment in money,?*^ as may a surety who, 
having an account in the obligee bank for more 
than the amouht due on the suretyship obligation, 
directed the cashier to charge the amoimt thereof 
to his account, which the cashier agreed to do.^® 
Where an obligee gives the bond to the surety 
thereon, such surety cannot support assumpsit 
against the principal for money paid, laid out, and 
expended by him for the use of the latter, or any 
of the common money counts.®® 

Payment into court pending an accounting be¬ 
tween the creditor and surety of the amount of a 
judgment which the former has recovered against 
the latter on the suretyship obligation is a suffi¬ 
cient payment to entitle the surety to reimburse- 
ment from the principal,l even though the account¬ 
ing between the creditor and the surety has not 
been determined and the court stili retains the 
money.* 


Imprisonment of surety on a capias ad satisfaci¬ 
endum is not satisfaction to the creditor.® 

JVhere a surety of an administrator succeeds 
him, owing to a breach of the bond, and indorses 
upon the bond a receipt of the money due thereon 
as money received from himself as surety, and 
has charged himself with it in his inventory, he 
can maintain an action against the administrator for 
money paid for the use of the latter.^ 

b. Voluntary Payment 

(1) In general; present legal obligation 

(2) As affected by character of instru- 

ment 

(3) No legal obligation to pay 

(4) Waiver of objection ox defense by 

surety 

(1) In General; Present Legal Obligation 

A surety,Is entitied to reimbursement If he satisfies 
a present liablltty, and he need not wait to be coerced 
by process, or for demand, suit, Judgment, issuance of 
execution, or maturity of the debt; nor is his right af¬ 
fected by the fact that he paid without request or per- 
mission from, or notice to, the principal. The fact that 
the creditor couid not compei the principal to pay Is 
not necessarily a defense to the principal against the 
surety who has paid. 

Whatever present liability on the part of a sure¬ 
ty exists, or has become fixed by j’udicial determina- 
tion, may be paid off and satisfied by him without 
waiting to be coerced by process, and such pay¬ 
ment will entitle him to reimbursement from his 
principal;® a payment by a surety cannot be said 
to be voluntary as long as the obligation is en- 


93. N.H.—Iiord V. Staples, 23 N,H. 
448. 

50 C,J. p 260 note 39. 

94. "Va.—Haxper v. McVeigh, 1 S. 
E. 193, 82 Va. 761. 

96. Mlss,—Presly v. Donaldson, 33 
Mtss. 92. 

96. Ky.—Holtaclaw v. Craynor 
Smith Lumber Co., 114 S.W. 271. 

97. Ky.—^Lucas v. Chamberlaln, 8 
B.Mon. 276—^Burns v. Parlsh, 3 B- 
Mon. 8 . 

9& lowa.—Qribben v. Clement, 119 
N.W. 696, 141 lowa 144, 133 Am. 
S.R. 157. 

50 Cjr. p 261 note 44. 

99. Va.—^Butterworth v. EUla, 6 
Leiirh 106, 33 Va. 106. 

Nature and form of surety*s action 
senerally see infra 5 323. 

1 . Me.—Vermeulo v. Tori CliiEs 
Iznpr. Co.. 74 A. 800, 105 Ma 350, 
134 A 2 n.S.B. 553. 

& Ma—^Vermeule York GllfCs 

Impr. Co., supra. 

50 CJ. p 251 note 47. 


3. N.T.—^Powell V- Smith, 8 Johns. 
249. 

4. Mass.—Hazelton v. Valentine, 
113 Mass. 472. 

5. U.S.—Corpus O^xiis dted In Mas- 

sachusetts Bondin^r & Ins. Co. v. 
Fargo Gonst. Corporation, D.C.Md., 
83 P.Supp. 619, 622—National 

Surety Corporation v. Peoples 
Mining Co., D.C.Ky., 57 P.Supp. 
281. 

Ky,—Huffman v. National Surety 
Co., 51 S.W.2d 950, 244 Ky. 714. 
Mass.—Counelis v. Counelis, 54 N. 

H.2d 177, 315 Mass. 694. 

Minn.—American Surety Co. of New 
York V. Cunningham, 275 N.W. 1, 
200 Minn. 566. 

Mo.— Corpus Juris olted In Wilson 
V. Massachusetts Bondlng & Ins. 
Co., 190 S.W.2d 944, 947, 238 Mo. 
App. 882—^Henneke v. Stiack, App., 
101 S.W.2d 743. 

Neb.—U. S. Pidellty & Guaranty Co. 
V. Bates, 296 N.W. 560, 139 Neb. 
131. 

N.Y.—TT. S. Guaranty Co. v. Nabogls, 
6 N.Y.S.2d 461, 169 Misc. 81, 
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Or.—^National Surety Co. v. Johnson, 
239 P. 538, 116 Or. 624. 

Pa—^Royal Indemnity Co. v. Gunz- 
burg, 173 A. 438. 114 PaSuper. 
303—National Surety Co. v. Nul- 
ton 55 PaDlst&Co. 149—^Mary- 
laud Casualty Co. v. Mellner, Com. 
PL, 19 L.eh.L.J. 278. 

Wis.—TJ. S, Pidelity & Guaranty Co. 
V. Pullen, 283 N.W. 462, 230 Wis. 
137. 

50 C.J. p 251 note 52. 

**The . . . [surety] was not 
requlred to reslst an incontestabie 
claim.*'—American Bmployers' Ins. 
Co. v. Radzeweluk, 4 N.Y.S.2d 74, 76, 
167 Mlsc. 447. 

Jndlcial determlnatlon not essentlal 
(1) It is not the law that a sure¬ 
ty Is legally bound to pay oiny after 
Judlclal determlnatlon, paridcularly 
where a statute provides that If a 
surety satisfies the principal obliga¬ 
tion, or any part of It, with or with¬ 
out legal proceedlngs, the principal 
is bound to relmburse what the 
surety has disbursed.—Klpp v. Paul, 
103 P.2d 675, 110 Mont 513. 
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forceable.® Thus the surety has been allowed to 
recover where the payment was made wthout de- 
mand or suit,^ before, or without, rendition of judg- 
ment,* before execution issued,® or before maturi- 
ty of the debt.i® 

It is no ground of objection to the surety’s right 
that he paid to avoid seizure and arrest,!^ that the 
Principal had a demand against the creditor of 


which the surety did not take advantage,^^ that 
payment was made without request^s or permis¬ 
sionis from the principal to pay, or that the sure¬ 
ty did not notify the principal of his intention to 
pay.15 Likewise, the right of the surety is not 
aifected by a compromise or settiement with the 
creditor which does not injure the rights of the 
principali® unless the settiement was made by 


(2) Where principal*s liquor li- 
cense had been revoked for viola- 
tion of law and surety on bond con- 
ditioned on nonviolation had paid its 
liability on bond, surety was entitled 
to sue Principal on its agreement to 
reimburse surety for loss sustained, 
notwithstanding absence of any ad- 
judication by court that principal 
had violated law.—siBStna Casualty 
& Surety Co. v. Fleischman Wine & 
Liquor Co., 200 K.BJ. 23, 269 N.T. 
614. 

Froof of UabUlty not neoessaxy 
Where surety company in fldelity 
bond in good faith made pasnnent 
under bond to employee's employer 
for aznount of alleged shortage, em- 
ployee became bound, as a matter 
of law, under terms of bond to re¬ 
imburse company for payment with¬ 
out necessity of company*s provlng 
its liability under bond.—Central 
Sur. & Ins. Corp. v. Martin, Tea^Civ. 
App., 224 S.W.2d 773. 
e. Va.—^Randolph v. Randolph, 3 
Kand. 490, 24 Va. 490. 

7. B:y.—^Huffman v. National Sure¬ 
ty Co., 61 S.W.2d 960, 244 Ky. 714. 
Mass.—Counelis v. Counelis, 64 N.E. 

2d 177, 316 Mass. 694. 

Mo.—Corpus Juris olted In Henneke 
V. Strack, App., 101 e.W.2d 743, 
748. 

Or.—New Amsterdam Casualty Co. 
V. Terrall, 107 P.2d 843, 165 Or. 
390—^National Surety Co. v. John¬ 
son, 239 P. 638, 116 Or. 624. 

Pa.—^Royal Indemnity Co. v. Gunz- 
burg, 173 A. 438, 114 Pa.Super. 303. 
Wis.—^U. S. Fidellty & Guaranty Co. 
V. Pullen, 283 N.W. 462, 230 Wis. 
137. 

60 C.J. p 251 note 53. 

Beason for mle 

(1) Implied contract on part of 
Principal to indemnify surety takes 
elfect from time relatlonship of 
Principal and surety is entered Into. 
—In re Deal’s Sstate, 46 N.K2d 643, 
70 Ohlo App. 503. 

(2) When Implied contract arises 
generally see infra S 316. 

Bren without a contract provision 
80 authorizingr» a surety may dis- 
charge obligatlon of principal with¬ 
out waiting for suit to be flled 
against him and is thereupon enti¬ 
tled to look to Principal for reim- 
bursement.—^National Surety Corpo¬ 
ration V. Peoples Milling Co., D.C. 
Ky., 67 P.Supp. 281. 

72 C.J.S.—49 


Payment of overdue note 

Payment by surety of note which 
was overdue was not voluntary even 
though made without demand or 
suit.—Henneke v. Strack, MoJ^p., 
101 S.W.2d 743. 

3VLcensee.prinolpal's failure to an- 
swer chaxges 

Where liquor licensee falled to 
answer charges by control board or 
to seek revlew of its findings, court, 
in actlon of surety on bond against 
licensee for Indemnity, would pre- 
sume that board’s actlon was legal 
and that proof sustalned order re- 
voking license; licensee*s refusal to 
meet charges and failure to chal- 
lenge board*s flndings precluded his 
questlonlng his surety*s good faith 
in paylng penalty of bond; such 
failure and license e's qulescence, 
notwithstandlng board*8 revocatlon 
of license, justifled surety in paylng 
penalty to board, which entitled 
surety to indemnity, without wait¬ 
ing for law actlon.—^Pldelity & Cas¬ 
ualty Co. of New York v. Zappolo, 
274 N.T.S. 698, 163 Misc. 268. 

8. Mo.—U. S. Pidelity & Guaranty 
Co. V. Huckstep, App., 72 S.W.2d 
838. 

Mont.—Kipp V. Paul, 103 P.2d 676, 
110 Mont. 613. 

Pa.—^Royal Indemnity Co. v. Gunz- 
burg, 173 A. 438, 114 PaJSuper. 
303. 

60 C.J. P 261 note 64. 

Under statute requiring principal 
to reimburse surety for amount paid 
to satisfy Principal obligatlon with¬ 
out legal proceedlngs, it was unnec- 
essary tox surety to wait until re- 
ceiver obtained judgment against it 
in his suit on fldelity bond before 
paylng sum agreed on in settiement 
of his claim.—^Pacific Indemnity Co. 
V. Hargpreaves, 98 P.2d 217, 36 Cal. 
App.2d 338. 

Bffect of agreemeut to indemnify 
surety 

(1) Where agreement by which 
defendants agreed to Indemnify 
surety for any amount surety was 
required to pay pursuant to bond 
authoiized surety to make settie¬ 
ment if it deemed itself liable, re- 
gardlesa of whether sudb. liability in 
fact exlsted, and authorlzed it to 
make settiement without notlfying 
defendants, surety was under no 
necessity to require its liability on 
the bond to be fixed by flnal judg- 
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ment before making settiement with 
claimant in order to* recover on in¬ 
demnity agreement.—^Maryland Cas¬ 
ualty Co. V. Spitcaufsky, 178 S.W. 
2d 368, 862 Mo, 647. 

(2) Express contract for Indem- 
nlflcation or relmbtirsement general- 
ly see infra 9 316. 

Beversal of Jndgment la favor of 
baU 

Where a recognizance has been 
forfeited and suit brought on it, re- 
sulting in a judgment in favor of 
the bail, and, on appeal, the judg- 
ment is reversed and the cause re- 
manded, the liability of the baU Is 
fixed and if he compromises with 
the state and pays a part of the 
amount of the recognizance in dls- 
charge of the forfeiture, he may 
look to his Principal for repayment. 
—Stevens v. Hay, 61 111. 899. 

9. Ala.—Stallworth v. Preslar, 84 

Ala. 505. . 

10. Ind.—Ross V. Menefee, 25 N.E. 
545, 125 Ind. 482. 

50 C.J. p 251 note 56. 

Right of surety to' reimbursement 
before matuiity of debt see supra 
subdivision a of thls section. 

11. La.—Montgomery v. Russell, 10 
La. 380. 

12. Mass.—Rawson v. Rawson, 105 
Mass. 214. 

50 C.J. p 252 note 69. 

13. Or.—National Surety Co. v. 
Johnson, 239 P. 588, 116 Or. 624. 

50C.J. p 252 note 61. 

Kha law impUes a req,uest to the 
surety to do this in behalf of the 
Principal.—Counelis v. Counelis, 64 
N.R2d 177, 315 Mass. 694—Hazelton 
V. Valeutine, 113 Mass. 472. 

14. Mass.—Counelis v. Counelis, 64 
N.E.2d 177, 316 Mass. 694—Hazel¬ 
ton V. Valentine, 113 Mass. 472. 

Or.—National Sureity Co. v. Johnson, 
239 P. 538, 116 Or. 624. 

15. Or.—New Amsterdam Casualty 
Co. V. Terrall, 107 P.2d 843, 166 
Or. 390—National Surety Co. v- 
Johnson, 239 P. 638, 116 Or. 624. 

50 C.J. p 252 note 63. 

16. Mo.—Maryland Casualty Co. v. 
Spitcaufsky, 178 S.W.2d 868, 852 
Mo. 547. 

Mont.—OECipp v. Paul, 103 P.2d 676, 
110 Mont. 518. 

Or.—^National Surety Co. v. Johzison, 
239 P. 538. 116 Or. 62*4. 
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the surety without legal responsil)ility and without 
the principars being a party thereto.!*^ 

Ohligations unenforceahle by creditor against 
Principal, While it has been said that the principal 
must have been bound legally for the debt,i8 it has 
been held that if the creditor can hold the surety 
it will not necessarily be a defense to the principal, 
as against the surety, that the principal could not 
be compelled by the creditor to pay the debt.^® 
Where the principal, having a defense against the 
creditor, negligently fails to plead it, and suffers 
judgment in an action by the creditor to go against 
him or his surety, on pa 3 nnent thereof by the latter 
he may recover from the principal.^o Likewise, a 
surety compelled to pay a debt which is barred, 
as against the principal, by a statute of liraita- 
tions, may recover from the principal the amount 
he is so compelled to pay,2l and this applies where 
the creditor has failed to present his claim against 
the estate of the principal within the time desig- 
nated ty statute .22 

Where the contract of the parties provides that 
the surety is entitled to credit for ali disbursements 
made in good faith under the belief that he was lia- 
ble or that it was necessary to make them, a sure¬ 
ty making payment under such conditions is entitled 

to reimbursement.23* 

Payment of confessed judgment Although a 
surety is prohibited by a statutory provision from 
suffering judgment to go against him by confes- 
sion or default when the principal debtor is willing 
to defend, if he does suffer such judgment to be 
rendered he can maintain an action to recover 
the money from the principal, 2 ^ but in such case 
he occupies the position of the creditor suing on 


72 C.J.S. 

the origfinal debt, and must establish its validity 
and repel all defenses against it.25 

(2) As Affected by Character of Instrument 

The surety’8 right to reimbursement Is not affected 
by the fact that the bond on which payment was made 
couid not have been exacted of the principal by the ob- 
ligee, or by objections to the Instrument which the 
Principal Is estopped to set up. The fact that a bond is 
not a good statutory bond wlll not defeat llablllty If It 
Is a valld common-Iaw obligatlon. 

The right of the surety to reimbursement from 
the principal is not affected by the fact that the 
bond on which pa 3 rment was made could not have 
been exacted of the principal by the obligee^s or 
by objections to the sufficiency of the instrument 
which the principal is estopped to set up;27 and 
the fact that a bond is not a good statutory bond 
will not defeat liability if it is a valid and binding 
common-law obligation.^* 

With respect to the right of the surety on the 
bond of a licensee to recover from the latter, the 
surety has no express or implied duty to inform 
him of the forfeiture of the bond before paying 
the amount due on the forfeiture, such payment 
not being, on this ground, voluntary;^® nor is 
the surety, paying in good faith, prevented from 
recovering by the fact that the licensee may have 
been deprived of his rights by reason of faulty no- 
tice, or lack of notice, of revocation from the 

public authorities.80 

(3) No Legal Obligation to Pay 

A surety cannot recover from his principal for a 
payment made by the surety wIth knowledge of the 
facts and without legal compulsion. 

Where payment is made with knowledge of the 
facts ,21 a surety cannot recover from his princi- 


Wis.—U. S. IFldelity & Guaranty Co. 
V. Pullen, 28« N.W. 462, 230 Wis. 
137. 

50 CJ. p 252 note 60. 

“The . . . [surety] heud a per- 
fect right to protect itself by mafc- 
ing a reasonable adlustznent of a 
valid daim against it.”—Boyal In- 
demnity Co. v. Gunzburg, 173 A. 438, 
439. 114 Pa.Super. 303. 

Power to ooxttpromlsa held glven by 
bond 

Cal.—Glens Falis Indem. Co. v. Per- 
scallo, App., 216 P.2d 567. 

17. n.S.—Massadmsetts Bonding & 
Ins, Co. V- Darby,. D.C.140., 69 F. 
Supp. 175. 

Payment without legal obligation 
generally see infra subdlvision b 
(3) of this section. 

18L Or.—^National Surety Co v. 

Johnson, 239 P. 538, 115 Or. 624. 

60 CJr. p 252 note 64. 


Liability of principal as measure of 
llablllty of surety see supra § 92. 

19. Tex.—Lane v. Moon, 103 S.W. 
211, 46 Tex.Civ.App. 625. 

20. Ala. — Dampsklbsaktieselskabet 
Habil V. U. S. Fldelity, etc., Co., 
39 So. 64, 142 Ala. 363. 

50 C.J. p 252 note 67. 

21. Kan.—^Leslie v. Compton, 172 P. 
1016, 103 Kan. 92, L.R.A.1918P 706. 

50 C.J. p 262 note 68 . 

Debt barred as to surety but not as 
to Principal see Infra subdlvision 
b (4) of this section. 

22 . Tex,—Willls V. Chowning, 40 S. 
W. 395, 90 Tex. 617, 59 Am.S.It. 
842. 

50 C.J. p 252 note 69. 

23. Ark,—^Peay v. Southern Surety 
Co., 216 S.W. 722, 141 Ark. 266. 

Pa.—^Sfaryland Casualty Co. v. Mell- 
ner, ComP»!., 19 Leh.L.J. 278. | 
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24. Ala.—^Rlley v. Stallworth, 66 
Ala. 481. 

25. Ala.—^Rlley v. Stallworth, su¬ 
pra. 

26. La.—^Maryland Fidelity, etc., 
Co, v. Johnson, 2 La.App., Orleans, 
290. 

Mass.—^Prith v. Sprague, 14 Mass. 
455. 

27- —^Bates v. Merrlck, 2 Hun 

668 , 6 Thomps. & C. 701. 

50 C.J. p 252 note 74. 

28. Ala.—^Halsey v. Murray, 20 So. 
675, 112 Ala. 185. 

50 C.J. P 252 note 75. 

29. N.Y.—fU. S. Guaranty Co. v. Na- 
bogis, 6 N.Y.S.2d 461 169 Mlsc. 
31. 

30. N.Y.—TQ. S. Guaranty Co. v. Na- 
bogis, supra. 

31. Mo.—Corpus JhrlB clted In 
Central Surety & Insurance Cor- 
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pal for a pa 3 mient made if the surety was not tm- 
der any legal obligation to make it,S2 as where the 
Principal is not liable and the surety may assert the 
same defense,33 or where the surety or the Prin¬ 
cipal has been discharged or released from liabil- 
ity,34 unless, as discussed infra subdivision b (4) 
of this section, the surety having a good defense 
to an action for the debt properly waived it. A 
discharge of others than the principal or surety 
does not, however, affect the surety's rights.35 

A pa 3 niient will not be merely voluntary if the 
surety was ignorant of the facts constituting a 
defense33 and could not have discovered them with 
due diligence,37 tut a pa 3 rment by a surety, made 
with knowledge of the facts, although under the 
mistaken belief that he was bound to make it, is 
voluntary, within the inhibition against pa 3 anent 
where there is no legal liability.33 

A part only of the suretys payment may be vol¬ 
untary, in which case he can recover for the part 
only which was not voluntary.39 Thus interest for 
which he and the principal were not liable is not 
recoverable and where deductions should have 
been made, but the surety pays the full amount, 
he cannot recover from the principal for the amount 


in excess of that properly due.^^ 

Before acccmnting. Where an accounting by 
the principal in a trust capacity may be necessary 
to fix liability, ordinarily such accounting must 
be had before payment of the surety of the alleged 
liability can operate to charge the principal.43 
The parties interested may, however, occupy such 
relations as to estop themselves to object that the 
payment was made before such accounting.43 

Rights to security. If the surety is not liable for 
the debt, he cannot acquire any rights to security 
by making payment^^ 

(4) Waiver of Objection or Defense by 
Surety 

A surety^s right to reimbursement from his prin¬ 
cipal is not affected by his waiver of a persona! defense 
or of the statute of llmitations or frauds. 

The surety, in order to be entitled to reimburse¬ 
ment from his principal, is not compelled to take 
advantage of every technical objection.^3 He may 
waive a personal defense,^® such as incapacity 
from coverture^*^ or a change in the contract be- 
tween the creditor and the principal.^3 

If the surety pays after the debt is barred both 


poration v. Hinton, 180 S.W.2d 
235. 289. 238 Mo.App. 1218. 

Wls.—^London & Lancaahlre In- 
demnlty Co, v, Crook. 6 N‘.W‘.2d 
681. 241 Wls. 571. 144 A.L.R. 618. 

50 C.J. p 253 note 79. 

32. U.S.—Corpus ffnris dted in 
Massachusetts Bondingr & Ins. Co. 
V. Fargo Const. Corporation, 3D.C. 
Md., 82 F.Supp. 619. 622—^Massa- 
chusetts Bondlng & Ins. . Co. v. 
Darby, D.C.Mo., 59 F.Supp. 175. 

Mlnn.—Corpus Jnzls olted in. Ameri¬ 
can Surety Co. of New York v. 
Cunningham. 275 N.W. 1, 3, 200 
Mlnn. 566. 

Mo.—Corpus Juris olted Is. Wllson 
v. Massachusetts Bondlng & Ins. 
Co.. 190 S.W.2d 944, 947, 238 Mo. 
App. 882—Corpus Juris dted In 
Central Surety & Insurance Cor¬ 
poration V. Hinton. 130 S.W.2d 235, 
239, 233 Mo.App. 1218. 

Mont.--Kipp v. Paul, 103 P.2d 675. 
110 Mont. 513. 

N.Y.—^Indemnity Ins. Co. of North 
America v. Farkas, 76 N.Y.S.2d 
426. 191 Misc. 424, reversed on 
other grounds 89 N.Y.S.2d 741. 195 
Mlsc. 554. 

Pa.—National Surety Corp. v. Nul- 
ton. 55 Pa,I>ist, & Co. 149. 

Wls.—Liondon & Lancasbire Indem- 
nity Co. v. Crook, 6 N.W.2d 681. 
241 Wls. 671, 144 AJJ.R. 613. 

50 C.J. p 252 note 77. 

Debt barred by llmltatlon see Infra 
subdivision b (4) of this section. 


Blegality as defense generally see 
Infra § 325d. 

Payment outslde terms of indemnlty 
contract see infra S 815a. 

Payment held not merely voluntary 
Cal.—^Metropolitan Casualty Ins. Co. 
of New Yoik v. Stone. 12 P.2d 665, 
124 CalJ^pp. 480. 

Mlch.—American Sur. Co. of N. Y. 
V. Payne, 29 N.W.2d 118, 818 Mlch. 
670. 

Neb.—TJ. S. Fidellty & Guaranty Co. 
V. Bates, 296 N.W. 660, 189 Neb. 
131. 

N.Y.—American Employers' Ins. Co. 

V. Hadzeweluk, 4 N.Y.S.2d 74, 167 
Mlsc. 447. 

38. Mlnn.—American ISurety Co. of 
New York v. Cunningham, 276 N. 

W. 1, 200 Mlnn. 666. 

Wis.—^London & Lancashire Indem- 
nity Co. v. Crook, 6 N.W.2d 681, 
241 Wls. 671, 144 A.L.B. 618. 

34. Ind.—Windle v. Williams, 47 N. 
E. 680, 18 Ind.App. 168. 

50 C.J. p 253 note 78. 

35. Tenn.—Shapira v. Paletz, Ch. 
App., 69 S.W. 774. 

50 C.J. p 253 note 81. 

36. Ark.—^Turman v. Looper, 42 Ark. 
500. 

50 C.J. p 253 note 82. 

37. Me.—^Hichborn v. Fletcher, 66 
Me. 209, 22 Am.ll. 562. 

N.Y.—Hyde v. Miller, 60 N.Y.S. 974, 
45 App.Dlv. 396, affirmed, 60 N.E. 
1 1113, 168 N.Y. 690. 
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38. Mass.—^Bancroft v. Abbott, 3 
Allen 524. 

39. Kjr.—^Lucking v. Oegg# 12 Bush 
298—^Tewell v. Dozier, Hard. 47. 

da aCy.—^Lucklng v. Gegg, 12 Bush 
298. 

50 C.J. p 253 note 86 . 

Recovery of Interest generally see 
infra $ 335 c. 

41. Mass.—Washbum v. Pond, 2 
Allen 474. 

43. S.C.—Rlchardson v. Day, 20 S. 
C. 412. 

Accounting and settlement as con- 
dltioh precedent to action on 
bonds see Executors and Adznlnls- 
trators fi 973, Guardian and Ward 
9 213d. 

43. S.C.—^Rlchardson v. Day, 20 S.C. 
412. 

50 C.J. p 253 note 89. 

44. Ala.—Smith v. McGehee, 14 Ala. 
404. 

50 Cjr. p 263 note 90. 

45- S.C.—^Reynolds v. Harral, 83 S. 
C.L. 87. 

Defenses generally see infra fi 325. 

46. Pa—National Surety COw v. 
Nulton, 56 Pat>lst.&Co. 149. 

50 C.J. p 253 note 98. 

47. m.—Ricketson v. GUes, 91 111. 
154. 

48. Pa—^Brown v. Marmaduke, 93 
A. 1023, 248 Pa 247. 

50 C.J. p 253 note 95. 
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as to him and to liis principal, lie cannot recover 
but, if the debt is not barred as to the principal, 
the surety may waive the statute of limitations for 
himself, and pa 3 mient under such circumstances will 
not be voluntary so as to deprive him of the right 
to reimbursement.SO So the rule permitting^ the 
surety to waive defenses is applied to the defense 
of the statute of frauds; he may pay the debt, al- 
though his promise was not in writing, and recover 
the amount from the principal.®^ 

c. Faymeixt by ISTote^ Draft, or Other Obligation 

For purposes of reimbursement from the principal, 
a surety Is deemed to have pald if the creditor accepts 
his note or draft as payment; and he Is entitled to re- 
imbursement before such instrument is pald. 

For purposes o£ reimbursement from the prin¬ 
cipal, payment may be sulSiciently made by a sure¬ 
ty by the passing of negotiable security,®^ and pay¬ 
ment will be deemed to have been made by the 
surety if he gives his own note^S or draft,54 where 
it is accepted by the creditor as pa3rment;55 and 
the surety is entitled to reimbursement from the 
principal before the instrument so accepted by the 
creditor has been paid^c or alfhough it is uncol- 
lectable,®*^ unless something remains to be done to 
cany his engagement into effect.5* A nonnegotia- 
ble note, however, will not be regarded as pay- 
ment.5» 

A surety contributii^ to his cosurety by giving 
his own note is entitled to reimbursement from 
the principal.®® 


d. Satisfactaon in, or Levy on, Property 

Ths surety may recover from the principal If he has 
satisfled the debt in property, such as land, or If It has 
been satisfled by levy on his property. 

It is sufficient to entitle the surety to recover from 
the principal that he has satisfied the debt in prop¬ 
erty, such as land,®2 or that it has been satisfied 
by levy on his property,®® or by a judicial sale 
under a decree enforcing a judgment for the se- 
cured debt®^ unless the sale is ineffectual®® or un¬ 
less the surety by his subsequent conduct loses the 
benefit of such payment®® 

The giving of a nonnegotiable note secured by a 
mortgage has been held insufficient to constitute 
payment®^ 

e. Paxt Payments 

A surety who has paid any part of the Indebtedness 
can mahitain an action for the amount paid. 

A surety who has paid any part of the indebted¬ 
ness can maintain an action for the amount paid.®® 
The right is not affected by the intent with which 
such partial payment was made®® or by the fact 
that Ihe principal paid a part of the indebtedness 
and that, on payment of the balance by the surety, 
he took an assignment of the claim against the 
principal.'^® Several suits may be brought if the 
surety is obliged to make several payments.^! 

§ 310. -Purchase of Property at Execu- 

tion Sale 

A Principal cannot, by buying property of the surety 


49. TenxL—Henderson v. Liocke» 282 
S.W. 193, 163 Tenn. 108. 

50 C.J. p 258 note 96. 

50. Mass.—Shaw v. Lioud, 12 Mass. 
447. 

Mich.—^McCIatchle v. Durham, 7 N. 

W. 76, 44 Midi. 486. 

Debt barred as to principal but not 
as to surety see supra subdivlsion 
b ( 1 ) of tbis section. 

51. Cal.—Corpus Juris q.uoted is 
Gbrlstie v. Commerclal Casualty 
Ins. Co., 45 P.2d 268, 267. 6 Cal. 
App.2d 710. 

Miss.—Corpus Juris dted Ixl tBVank- 
lin Life Ins. Co. v. Roirers, 173 
So. 428, 429, 178 Miss. 518. 

50 C.J. p 254 note 98. 

SSL BZy.—^Lucas v. Cbamberlain, 8 
B.Mon. 276. 

SufiBLciency of payment by bili or 
note grenerally see Payment $ 23. 

53. Ky.—Wilson v. Hlte, 157 S.W. 

41, 154 Ky. 61. 

50 CSS, p 254 note 2. 

FaysMBLb of note by sur e ty by giving 
bis own note 

Cal.—^McDonougb v. Kowlin, 118 P. 

463, 17 CalJt.pp. 4& 

8 OJ. p 688 note 77. 


54. lowa.—Sapp v. Aiken, 28 2T.W. 
24, 68 lowa 699. 

55. Ky.—Porter v. Bedell, 116 S.W. 
2d 641, 273 Ky. 296. 

50 CJ. P 254 note 4. 

66 . Tex.—Tndo v. Rivas, Civ-APP-, 
142 S.W. 920, affirmed 180 S.W. 96. 
107 Tex. 408. 

50 CLJ. P 254 note 5. 

57. lowa.—^Bterdln v. Branner, 25 
lowa 364. 

50 CJ. p 254 note 6 . 

56. Mo.—^Heame v. Keath, 63 Mo. 
84. 

50 CJ. p 254 note 7. 

69. Tex.—OBoulware v. Roblnson, 8 
Tex. 827, 58 Am.D. 117. 

50 CJ. p 254 note 8 . 

60. Gal.—Stone v. Hammell, 22 P. 
203, S Gal.XJnrep.Cas. 128. 

61. Ala—Smith v. Pitts, 52 So. 
402, 167 Ala. 461. 

Extent of recovery see Infra § 335. 

62. N.H.—^Lord v. Staples, 23 N-H. 
448. 

50 CJ. P 254 note 11. 

63. N.H.—Lord v. Staples, supra. 

50 C.J. p 254 note 13. 
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64. Va.—^Harper v. McVeigh, 1 S.B. 
198, 82 Va 751. 

65. Ky.—Head v. McDonald, 7 T.B. 
Mon. 203. 

50 C.J. p 254 note 15. 

66 . Ky.—Jarvis v. Wbitman, 12 B. 
Mon. 97. 

50 C.J. p 254 note 16. 

67. Ind.—^Bennett ▼. Buchanan, 8 
Ind. 47. 

68 . lowa—Jefferson v. Century Sav. 
Bank, 120 N.W. 308, 143 lowa 83. 

60 CJ. p 264 note 17. 

“It is not necessary for a surety 
to pay the entire debt in order to 
glve rise to the equlty of indemnity 
as against the debtor.”—-Newman v. 
Roth, 36 N‘.YJS.2d 662, 671, 264 App. 
Div, 344, affirmed 47 N.R2d 961, 290 
N.T. 559, motlon denied 50 N.E.2d 
247, 290 3Sr.T. 866 . 

69. Tenn.—^BEall v. Hali, 10 Humphr. 
352. 

50 CJ. p 254 note 18. 

70- Ky.—Cook v. Landrum, 82 S-W. 
585, 26 Ky.Law Rep. 813. 

71. Md.—^BuUock v. Campbell, 9 
GUI 182. 
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soid on execution for the prlncTpars debt, acquire titie 
thereto uniess the surety permlts such purchase even 
though in fraud of his creditors. A surety may pur¬ 
chase his principars property at an execution sale al- 
though the execution Is against them Jointly. 

If property of the surety is sold on execution 
for the debt of the principal, the latter, hy buying it, 
cannot acquire titie thereto^^ uniess the surety per- 
mits such purchase even though in fraud of his own 
creditors and if there are two or more prin- 
cipals a purchase hy one of them inures to the 
benefit of the suretyJ^ It is competent, however, 
for a surety to purchase the property of his Prin¬ 
cipal at an execution sale although the execution 
is against them jointly.^® 

§,311, Contribution between Surety and 
Principal 

The right of a principal to Compel contribution 
by a surety as a cosurety is discussed infra § 3S3. 

Examine Pocket Parts for later cases. 

§312. Enforcement against Principal of Exe¬ 
cution against Surety 

Payment of the debt by a surety operates as an as- 
signment of the Judgtnent rendered against hfm and his 
principali and the execution may be contlnued for his 
use against his principal. 

Payment of the debt by a surety operates as an 


assignment of the judgment rendered against him 
and his principal, and the execution may be con- 
tinued for his use against his principal® provided 
he makes it appear to the court that he is merely 
a surety77 and that he actually paid the execution.'^® 

Under a statute so providing, a surety who has 
been compelled to pay a judgment rendered against 
him and his principal, or any part thereof, is en- 
titled to have execution thereof against his princi- 
pal.^® 

§ 313. Rights of Surety against Estate of 
Principal 

Ordinarlly a surety’8 right of action against the es¬ 
tate of a deceased principal accrues when the surety 
pays the debt; but after maturity of the debt or ac- 
crual of llabllity the surety, even though he has not pald 
or been troubled by the creditor, may, in equity, compel 
payment of the debt from the prlnclpal'8 estate. 

Ordinarily, where one is surely for another for 
the payment of a debt, and the latter has died, 
the right of action by the surety against his es¬ 
tate accrues at the time of the payment by the 
surety.80 However, after maturity of the debt 
or accrual of liability, the surety, although he has 
not been troubled by the creditor, has the right, be- 
fore payment, to go into a court of equity, at any 
time, to compel pa 3 rment of the debt from the estate 
of the principal.8i 


72. Ind.—^Madgrett v. Fleenor, 90 
Ind. 617. 

50 C.J. p 256 note 21. 

73. Ala.*-r-Pond v. Wadsworth, 24 
Ala. 531. 

74. Mo.—^lyicColIum v. Boughton, 30 
S.W. 1028; 38 S.W. 476, 34 S.W. 
480, 132 Mo, 601, 36 L..R.A. 480. 

7B. Ala.—Carlos v. Ansley, 8 Ala. 
900. 

76. Ga.—Adams v. ]^eeler, 30 Ga. 

86 . 

Md.—Gotheren v. Reed, 4 Harr. & J. 
307. 

Payipent of Jtidgment by surety gen- 
erally see Judgnncients S ^66. 
Subrogatlon of surety to rights of 
creditor see the C.J.S. titie Sub¬ 
rogatlon S§ 47-56, also 60 C.J. p 
740 note 5—770 note 98. 
Sunuiuury procedure 

(1) Surety cannot summarily pro- 
ceed at law to enforce by execution 
judgment whic^ has been rendered 
against principal and surety and 
whlch has been paid by surety and 
has been assigned to him; such 
execution can be auashed 6n motion. 
—First Nat. Bank v. Barrett, 94 S. 
W.2d 928, 230 Mo.App. 1196. 

(2) Summary remedies generally 
see infra 3 337. 


«radgment paid by debtor secoBdarlly 
liable 

However, It has been held that 
judgpnent paid by debtor secondarlly 
liable wlll not sustaln* execution for 
his benefit against property of > debt¬ 
or primarily liable.—Greenbrier VaJ- 
, ley Bank v. Holt, 171 B.E. 906, 114 
W.Va. 363. 

77. Ga.—Adams ▼. Keeler, 30 Ga. 

86 . 

78. OixcimurtajLoes held not to 
aanoTULt to psyment 

Mo.—Nickerson v. Whittier, 20 Me. 
223. 

79. Tex.—Winkler v. First Nat. 
Bank, av.App.. 134 S.W.2d 841. 

60 C.J. p 263 note 79. 

Statutory remedies generally see 
infra §§ 336-838. 

80. Cal.—HilPs Estate, 7 P. 664, 67 
Cal. 238. 

50 C.J. P 243 note 8. 

Assertion of rights against distrlbu- 
tees or devlsee see supra § 307 a. 
Enforeeablllty of 8urety's demand 
for relmbursement against princi¬ 
palia estate generally see Exeeu- 
tors and Administr^ors S 376. 
ihsolvency of principal's estate 
where debt due principal from 
surety see supra § 302. 


. Bight as against adminlsteatos or 
widow^s exemptloii 

I "Where a landlord went decurlty 
for a tanant on notes given by the 
latter for an Implement, under an 
agreement that it shouid belong to 
the landlord untU the tenant paid for 
it, and, on the death of the tenant, 
the landlord had to pay the notes, 
he was not entitled to the imple- 
ment elther as against the adminis¬ 
trator or the wldowis clalm for ex- 
emption.—Bower v, Repsher, 2 
Walk., Pa., 387. 

Superior right of hair^s assignes 
Assignee of interest of helr in es¬ 
tate was held entitled to superior 
right over that of surety of such 
heir, as administrator to have dls- 
tributed to surety share of helr in 
estate, in relmbursement for sums 
whlch surety had been compelled to 
pay for heir’s misuse of funds and 
property of estate.—TJ. S. Fidellty & 
Guaranty Co. v. Mathews, 279 P. 655, 
207 Cal. 556. 

81. Idaho.—Sassaman v. Root, 218 
P. 374, 37 Idaho 588. 

50 C.J. p 245 note 28. * 

'Whers principal beoomes insolvent 
before debt is paid but after it is 
due, surety may compel payment df 
debt from principales assets; where 
bank, guardlan, became Insolvent, 
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§§ 31^15 

§ 314. Duty to Indemnify Surety 

The duty of the principal to indemnify the sure- 
1y before payment or satisfaction by the latter of 
the Principal debt or obligation is discussed supra 
§§ 301-305, and after such payment or satisfac¬ 
tion, supra §§ 306-310. 

Examine Pocket Parts for later cases. 

§ 315. Express Contract for Indemnification 

or Reimbursement 

a. In general 

b. Consideration 

c. Construction 

a. In General 

The validity of a contract by a principal to Indemnify 
or reimburse his surety Is governed by the rules appffc- 
able to contracts generaliy. Valid contracts of this na¬ 
ture wlll be enforced in accordance with their terms. 

Since, as discussed infra § 317, a principal is 
bound to indemnify without express contract, a 
contract by him to indemnify his surety against 
loss requires only general language;*^ and valid 
contracts of this nature will be enforced in ac¬ 
cordance with their terms but a surety maktng 
a payment or incurring a loss in circumstances out- 
side the terms of the indemnity contract cannot 
recover thereon.** An indemnity contract execat- 
ed by an employee to a surety as part of the con¬ 


sideration for writing the empIoyee's bond, and 
including an agreement to hold the surety harm- 
less from loss, in addition to an agreement to repay 
any money paid out by the surety, has been held not 
void as against public policy.*® 

Accepiance of offer. Where an indemnity agree¬ 
ment constituting an offer is not acted on by the 
surety within a reasonable time by executing a 
bond, there is no acceptance and the indemnitors 
are not bound.86 

Severabilify of illegal portiofu. A contract by a 
principal to indemnify his surety is severable into 
its legal and its illegal portions,**^ and may be en¬ 
forced as to the fonner.88 

Particular provisions. A provision in such a 
contract that vouchers for payments made by the 
surety shall be conclusive between the parties^® 
or prima facie evidence of the fact and extent of 
the principars liability®® is reasonable and valid, 
as are a provision that, on a failure to pay, when 
due, any of the notes on which the suretyship is 
based the surety shall have the right to dedare the 
other notes due and proceed to enforce his secur- 
ity,®i a stipulation for attomey^s fees if the sure¬ 
ty is compelled to sue the principal for reimburse¬ 
ment,®® and a provision that a bonded employee 
agrees that in any accounting between him and 
the surety, the surety shall be entitled to credit for 


but receiver paid principal to new 
sruardlan, surety was entitled to 
compel bank or legal representative 
to pay interest on guardianshlp 
funds.—^B^delity & Deposlt Co. of 
Maryland v. Deposit <3-uaranty Bajik 
Sb Trust Co.. 144 So. 700. 164 Misa. 
286, 85 A.IiJEL 860. 

82. JT.S. —American Bonding Co. v. 
AlcEitrajB Constr. .Co., N-T., 202 F. 
483. 123 aC-A 225- 

Heguisltes and validity of express 
contract of indemnity generaliy 
see Indemnity §§ 4—7. 

83. U.S.— TI. S., for TTse and Bene¬ 
fit of W. A. Rushlight Co. v. Da- 
vidson. l>.C.IdalLO, 71 F.Supp. 401. 

Mlch.—American Sur. Co. of N. Y. i 
V. Payne, 29 N.W.2d 118, 318 Mich. 
670. 

Mo. —^Maryland Casualty Co. v. 6pit- 
caufsky, 178 S.W.2d 368. 352 Mo. 
647. 

Neb.—TJ. S. Fidelity & Guaranty Co. 
V. Bates. 296 N.W. 660, 139 Neb. 
131. 

K.Y.—JStna Casualty & Surety Co. 

, y. Fleischman Wine & Liiguor Co., 
200 NJSl 23, 269 N.Y. 614. 

QkL—^Miller v. National Surety Co., 
14 P.2d 228, 159 Oki. 76. 

—Indemnity Ins. Co. of North 


America v. McMillan, ClvApp., 158 
S.W.2d 264. 

lUtab.—^Beaver County v. Home In¬ 
demnity Co., 52 P.2d 435, 88 Htali 1. 

3^8 austained because of snlt on 
bond 

N.C.—H. S. Fidelity & Guaranty Co, 
v. HUI, 162 S.K 604, 202 N.C. 238. 

84. XJ.S.—American Surety Co. of 
New York v. Singer Sewlng Maclu 
Co., D.aN.Y., 18 F-Supp. 760. 

Mo,—Maryland Cas. Co, v. Zahner, 
190 S.W.2d 996. 

Payment without legal obligatlon 
see supra 9 309 b (3). 

85. XJ.S.—^Hartford Accident & In¬ 
demnity Co. V. Flanagan, D.C.Ohlo, 
28 F.Supp. 415. 

86. U.S.—American Surety Co. of 
New York v. Egan, aCA.Mich., 
62 F.2d 223. 

87. Minn.—-Hartford Accident & In¬ 
demnity Co. V. Dahl, 278 N.W. 691, 
202 Minn. 410. 

Walver of statutozy exemptlon 

held illegal.—^Hartford accident & 

Indemnity Co. v. Dahl, supra. 

88. Minn.—Hartford Accident & In¬ 
demnity Co. V. Dahl, supra. 

89. U.S.—American Bonding Co. v. 

774 


Alcatraz Constr. Co., N.Y., 202 P. 
483, 128 aCJL 226. 

Validity of ''conclusive evidence" 
clauses of contracts generaliy see 
Contracts 9 229 notes 86-88. 
Good faith in effeotlng selrtlemeiLt 
A provision that surety on ofl3lcial 
bond must exerdse good faith in 
effecting settlpment of claim against 
Principal should be read Into In- 
demifity agreement, so aa to sus- 
taln provision that any propar evl- 
dence of surety^s payment of loss or 
damage shall be. conclusive evidence 
against principal; a surety, failing 
to consuit with principal about pro- 
posed settlements of personal injury 
claims against principal before con- 
duding settlements, did not fulflll 
full duty under indemnity contract 
and could not recover Indemnity 
from Principal.—^Fidelity & Cas. Co. 
of N. Y. V. McNamara, 36 S.B.2d 402, 
127 W.Va. 781. 

90. Tenn.—National Sur, Corp. v. 
Bucklea, 219 S.W,2d 207, 31 Tenn. 
App. 610. 

91- Ga.—Jones v. Norton, 71 S.B. 

687, 9 GaJLpp. 333. 

92. Wash.—American Surety Co. v. 

Heether, 228 P. 857, 131 Wash. 73. 
Right to recover attomey's fees gen¬ 
eraliy see infra § 335 d (2). ^ 
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any disbursements made to the employer in good 
faith under the belief that the surety was liable 
for the amount disbursed or that it was necessary 
or expedient to make such disbursements, whether 
or not such liability, necessity, or expediency ex- 
isted.93 

Signature hy another, A principal on a surety 
•bond which was signed for him by another as his 
attorney is estopped to deny liability to the surety 
on the ground that he had not sig^ed the bond or 
authorized anyone to sign it for him, where, short- 
ly after the bond was filed, a swom report of sale 
was filed in which he stated that he had fur- 
nished a surety bond.®^ 

Effect of failure to read, One signing an appli- 
cation for a bond cannot avoid personal liability 
under the indemnity clause, in the absence of fraud 
on the part of the surety, despite the applicantes 
failure to read the clause,®® especially where he 
filled in the blanks and no agent of the surety 
participated in doing so.®® 

b. OonsideratiozL 

The sufficiency of consideratiori for a prlncIpaPs con- 
tract to Indemnify his surety is governed by the rules 
applicable to conslderatlon for contracts generally. 

In accordance with the rules goveming consid- 
eration for contracts generally, forbearance by 
the surety from withdrawing from the suretyship 


contract is sufficient consideration to support a 
contract of indemnity by the principal against loss 
thereon by the surety,®*^ and an agreement by a 
surety on a contractores bond, on assignment of 
the contract, to continue on the bond is sufficient.®® 
A promise by a surety to his principal to pay the 
outstanding debt is a good consideration for an 
express promise by the principal to pay the surety 
a like sum on demand.®® 

Execution of bond hefore appUcation signed. A 
bond, even though executed prior to the signing 
of an application therefor whereby the principal 
agrees to indemnify the surety, is a valid consid¬ 
eration for the indemnifying agreement^ 

e. Oonstmction 

The construction of an express contract of a Prin¬ 
cipal to reimburse or Indemnify his surety Is governed 
by the rules relatlng to the construction of contracts 
generally and indemnity contracts particularly; so, such 
agreements are to be construed so as to effectuate the 
parties’ intent. 

The rules relating to the construction of con¬ 
tracts generally, as discussed in Contracts §§ 294- 
372, and of indemnity contracts in particular, as 
discussed in Indemnity §§ 8-19, are applicable in 
construing express contracts of principals to reim¬ 
burse or indemnify their sureties.® Such agree¬ 
ments must be construed to give effect to the in¬ 
tent of the parties® and to accomplish the purposcs 


93. Tex.—Central Bur. & Ins. Corp. 

V. Martin, Clv.App., 224 S.W.2d 
778. 

94. lowa.—^Indemnity Ins. Co. of 
North America v. Opdycke, 278 N. 

W. 373, 223 lowa 502. 

95. N.Y.—St Paul Mercury Indem. 
Co. V. Man^anarOk 60 N.T.S.2d 177, 
186 Misc. 161. 

96. Tenn.—-National Sur, Corp. v. 
Buckles. 219 S.W.2d 207, 31 Tenn. 
App. 610. 

97. Okl.—^American Surety Co. v. 
Cabell, 159 P. 362, 68 Okl. 145. 

Consideration for express contracta 
of indemnity generally see In- 
demnlty 4 6. 

9a Ind.—TT. S. Pidelity. etc., Co. v. 
George S. Schauer Co., 126 N.B. 
860, 73 IndJ^p. 171. 

99. N.H.—Osgood V. Osgood, 39 N. 
H. 209. 

60 CJ. P 256 note 68. 

1- La.—Conway v. TJnion Indemnity 
Co.. 169 So. 73, 186 1*. 240. 

3. Ga.—TJ. S. Pidelity & Guaranty 
Co. V. Bchwalbe, 13 S.E.2d 612, 64 
Ga.App. 418. 

Mass.—Hartford Accident & Indem¬ 
nity Co. V. Casassa, 16 N.£].2d 860, 
301 Mass. 246. 

50 C.J. p 256 note 66. 


JToiiLt aiLd Mveral UabUlty lield 
tfllOWlL 

lowa.—Indemnity Ins. Co. of North 
America v. Opdycke, 273 N.W. 373, 
223 lowa 502. 

Indlvidnal operatloiui of prinol- 
pals held covered.—^Maryland Cas- 
ualty Co. V. Spltcaufsky, 178 S.W. 
2d 368, 352 Mo. 547. 

Agreements lield to be wltli distinet 
partnersblp entitles 
U.S.—^Maryland C^, Co. v. Glassell- 
Taylor Co., l>.C.L(a., 63 F.Supp. 
718. 

Payment of amonnt of surety^s obil- 
gatlon 

As afCectlng enforcement of liquor 
llcensee's agrreement to indemnify 
surety against liability on licensee*s 
bond, surety had right, under pro- 
vlsions of agreement to dlscharge 
his obligatlon to the State Liquor 
Authorlty under the forfelted bond 
on licensee’s failure to comply wlth 
surety*s demand to pay over in cash 
the amount of surety’s obligatlon.— 
Peerless Casualty Co. v. Sawitz & 
Simon, 23 N.T.S.2d 71. 260 App.Div. 
448. 

Default of administrator 

It is only where «idministrator 
defaults in performance of duty un¬ 
der the law and bona fide demand is 
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made on compensated surety for per¬ 
formance of his obligatlon under 
bond that surety may assert admln- 
istrator*s liability under indemnity 
agreement.—^Indemnity Ins. Co. of 
North America v. Brennan, 42 N.T.S. 
2d 633, 180 Misc. 430. 

Faets adjudioated In prior suit as 
to nature of agreement constituted 
by bond were held conclusive 
against surety.—American Surety Co. 
of New York v. Singer Sewlng Mach. 
Co., D.C.N.Y., 18 F.Supp. 760. 

3. Al£L—-B^lgore v. Union Indem¬ 
nity Co., 132 So. 901, 222 Ala. 376. 
Ga.—^U. S. Fldelity & Guaranty Co. 
V. Schwalbe, 13 S.B.2d 612, 64 Ga. 
App. 418. 

Injuries ^‘iiL and abouti’ the con¬ 
struction of a road were held not to 
include death of motorist who ran 
into an improperly and negligently 
guarded excavation.—^U. S. Fldelity 
& Guaranty Co. v. Schwalbe, 13 
2d 612, 64 GaApp. 413. 

Aidivlduals bound by oompaay ap- 
plioation 

Under agreement by construction 
company and interested individuals 
indemnifying surety, application by 
construction company for bond was 
held sufficient to bind individual In- 
demnitors.—American Surety Co. of 
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in view,^ and ali the attendant circumstances must 
be considered.® They are to be construed so as to 
impose on the surety the obligation of acting in 
good faith® and in the exercise of a reasonable 
discretion,*^ and so as to give due effect to each 
and every part thereof, according to the intention 
of the parties at the time;^ and, where the opera- 
tive words of the agreement are ciear and unam- 
biguous, they cannot be controlled by an erroneous 
recitah® 

The nile, discussed in Cbntracts § 298, that, when 
tw;o or more papers are executed at the same time 
or at different times as part of the same transac- 
tion, they will be read together, has been applied in 
construing indemnity agreements between principal 
and surety.io 

It has been said that, in view of the implied ob- 
Ixgation of the principal to indemnify or reimburse 
the surety, as discussed infra § 316, an express 
agreement therefor adds nothing to the surety's 
rights,^! and that, where a statute requires a prin¬ 
cipal to reimburse a surety who has satisfied the 
principal obligation or any part thereof, an ex¬ 
press agreement by the principal to indenmify, and 
Iceep indemnified, the surety becomes material only 
if it entitles the surety to indemnity without his first 


satisfying any part of the principal obligation 
but the obligations of one signing applications for 
supersedeas bonds to reimburse the sureties there- 
on are to be ascertained from the terms of his 
application.i® 

Construction against surety. Where the agree¬ 
ment by the principal to indemnify the surety is 
drawn by the surety, it must be strictly construed, 
and if there are any doubts as to its meaning, 
they must be resolved against him.^'5 Where, im- 
der the terms of an indemnity agreement contained 
in an application for a faithful-performance bond, 
the principal is in the position of a guarantor to 
the surety, the agreement will be strictly construed 
in favor of the principal.^® 

Amendment of agreement. Where an indemnity 
agreement provides, that it cannot be changed or 
modified except by a specified oflScer, a letter from 
an adjuster of the surety is not efiScacious to amend 
the contract by waiver or otherwise.^^ 

Particular provisione. A clause in the suretyship 
contract making vouchers or other evidence of pay- 
ment by the surety conclusive evidence of the prin- 
cipars liability to the surety is to be strictly con¬ 
strued in the light of ali the facts with the end in 
view of doing justice between the parties,^® and. 


New York v. Slffaa, CS.ClA.Micli^ 62 
F.2d 223. 

4. Ala.—^ECilgrore v. Union Indem¬ 
nity Co.. 132 So. 901, 223 Ala. 376. 

5. Ga.—U. B. Kdelity & Guaranty 
Co. V. Schwalbe. 13 S.B.2d 512, 64 
Ga.App. 413. 

6. Ala.—^Kilgore v. Union Indem¬ 
nity Co., 132 So. 901, 222 Ala. 375. 

W.Va.—Fidelity & Cas. Co. of N. Y. 

V. McNamara^ 36 S.EI.2d 402, 127 

W. Va. 731. 

7- AJa.—^IQlsore v. Union Indem¬ 
nity Co., 132 So. 901, 222 Ala. 376. 

8. Cal.—^McDonousrh v. Wazman, 
284 P. 482, 103 Cal.App. 169. 

50 C.J. p 257 note 67. 

Sicrety regnired to xierform contract 
Indemnity agreement was beld in- 
tended to become operative only in 
event that surety was required to 
perform the contract.—Glens Falis 
Indemnity Co. v. American Awning 
& Tent Co., 180 A. 367, 55 R.I. 284, 
reargument denied 181 Al, 297, 55 
B.I. 308. 

as SMRilt of asManlt held not 
covered.—Maryland CSas. Co. v. Zali- 
ner. MaApp.,' 190 S.W.2d 996. 

Vew bond heia not incinded tmder 
indemnity agreenokent appiicahie to 
eariter bond.—Ifiaryland Oasoalty 
Co. V. CoTley^s Bstate^ 189 So;. 890, 
162 ICIss. 554. 

ifm N.Y.—American Surety Co. v. i 


Thurber, 4 N.y.S. 191, 56 N.T. 
Super. 338, afirmed 23 N.B. 1129, 
121 N.T. 665. 

la Neb.—Madison First Nat Bank 
V. School Dist, 110 N.W. 349, 77 
Neb. 670. 

50 C.J. p 257 note 70. 

Conatmotlon with other Instnmient 
anade part 

Bell bonds, which by terms of in¬ 
demnity contract were made part 
thereof, are as much part thereof as 
though copied therein, and instru¬ 
menta will be construed together 
in determining liability on indem¬ 
nity contract—Bryson v, Fischer, 
258 ni-App. 502. 

11. U.S.—Fouts V. Maryland Casual- 
ty Co., C.C.A.N.a, 30 F.2d 357, 
certiorari denied 49 S.Ct 348, 279 
U.S. 852, 73 L.Ed. 991—Spring- 
fleld Nat Bank v. American Sure¬ 
ty Co., C.CJLOhio, 7 F.2d 44, cer¬ 
tiorari denied 46 S.Ct 104, 269 U. 
S. 678, 70 Ii.Ed. 421. 

12. Mont—^Maryland Cas. Co. v. 
Walsh, 156 P.2d 769, 116 Mont 
559. 

13- U.S.—^Maryland Fidelity, etc., 
Co. V. Burden, GC.AlN.Y., 30 F.2d 
610. 

60 C.J. p 267 note 78.^ 

14, Mo.—Maryland Cas. Co, v. Zah- 
ner, App., 190 S.W.2d 996. 
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15. Mo.—Maryland Cas. Co. v. Zah- 
ner, supra. 

le. U.S.—^Massachusetts Bonding & 
Ins. Co. V. Darby, D.C.Mo., 69 F. 
Supp. 176. 

17. U.S.—Triangle Bngineer Corp. 
V. Travelers Indem. Co., D.GN.Y., 
72 F.Supp. 112. 

la. U.S.—U. S. Fidelity, etc., Co. v. 
Worthington, C.CAl.AI€L, 6 F.2d 
602, certiorari denied 46 S.Ct 119, 
269 U.S. 683, 70 L..Bd, 424. 

Elvidence in actions and proceedings 
by surety against Principal gener- 
ally see infta. { 331. 

FaymexLt of puxported loss on fnmd- 
Qlent proof 

Where principal agreed to Indem¬ 
nify surety company for losses 
which surety might “sustain, Incur 
or become llable for in conseQuence 
of said bond” and agreed that “any 
proper evidence of the payment by 
the company of any such losses” 
should be conclusive evidence 
against principal of the fact and ex- 
tent of his liability to surety, the 
latter provision was limited to loss- 
es for which surety actually became 
liable and dld not make principal 
liable where there was no proof of 
loss or damage on part of surety, 
but surety pald purported loss on 
basis of fraudulent proof of loss.— 
London LiancashlrA Indemnity Co. 
V. Crook, 6 N.W.2d 681, 241 Wis. 671, 
144 A.L.R. 513. 
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while it is applicable to determine the extent of 
liability of the principal to the surety,!® it is not 
the basis for detennining the surety’s liability to 
the Principal on another cause of action.^o 

Under an agreement of the principal to reimburse 
the surety for every kind of liability or loss sus- 
tained or incurred “by reason of the execution” of 
the bond by the surety, the liability or loss to the 
surety must be such as normally arises from the 
execution of the bond;2i and the agreement can- 
not be held to apply to a liability which might be 
assumed by the surety without reason where none 
can exist in the present or in the near future,22 
or to a loss sustained otherwise than in the natural 
course of events.28 

A provision in a contract, giving a surety com- 
pany the right in its discretion to retain collateral 
deposited with it until its liability on account of 
the bond ceases, does not release it from failure 
to exercise due diligence as to the collateraL^^ 

A provision giving the surety the. right to re¬ 
tain special counsel is not incompatible with a re- 
quest made by the surety, after being served in an 
action on the bond, that the principal fumish fhe 
surety with the name and address of the ^ttomey 
whom the principal would retain to defend the 
surety in the action, with the understanding that 
the principal would save the ^urety harmless from 


any judgment which might be rendered against 

him.26 

Where insolvency supervenes, a surety*s claim 
of indemnity is postponed until payments in full 
are made to ali claimants who are members of 
the class of creditors covered by the bond;^^ in 
such circumstances, equitable principies forbid the 
surety to secure indemnity by independent contract 
with the debtor at the expense of the creditor whose 
claim he has undertaken to secure.^^ 

§ 316. Implied Contract for Indemnification 
or Reimbursement 

a. In general 

b. Bail 

a. In. General 

In the absence of an express agreement, there Is an 
Implied contract that the principal wiil indemnify or re¬ 
imburse the surety for any payment the latter may make 
to the creditor or any loss he may sustain in compllance 
with the suretyship contract. Under most authorities, 
this impiled contract arises when the suretyship is made, 
and not when payment Is made by the surety thereunder. 

In the absence of an express agreement, there 
is, in a relationship of principal and surety, an im¬ 
plied contract that the principal will indemnify 
or reimburse the surety for any payment the lat¬ 
ter may mafce to the creditor or any loss he may 
sustain in compliance with the contract of surety¬ 
ship, and save the surety harmless.28 This im¬ 


is. IT.S.—XT. S. Fidellty, etc., Co. v. 

Worthlngton, C.C.A.Ala., 6 F.2d 

502, certiorari denied 46 S.Ct. 119, 

269 U.S. 683, 70 L.Ed. 424. 
aa u.-s.— HJ. S. Fidelity, eta, Co. v. 

Worthington, supra. 

81. N.T.—Continental Casualty Co. 

V. National SlovaJE Sokol, 199 N.E. 

412, 269 N.T. 288. 

A.ttoxneys’' f ees 

(1) Under indemnity a^rreement in 
executor's 'bond snrantinsr surety 
right to recover from principal for 
counsel fees '*by reason or in conse- 
quence of his having executed said 
bond/' the attorneys* fees expended 
by surety in his action against prin¬ 
cipal seeking recovery under the 
agreement were not recoverable; 'but 
surety was entitled to recover 
amount expended by him for at¬ 
torneys' fees for purpose of appear- 
ing in opposition to a petition by an 
helr of the estate to set aslde execu- 
tor*s final account, ‘ on proper proof 
of surety's good faith and the rea- 
sonableness of the fees pald.—U. S. 
Fidelity & Guaranty Co. v. Falk, 7 
N.W.2d 398. 214 Mlnn. 138. 

(2) Recovery of attorneys* fees in 
action against principal generally 
see Infra § 835 d (2). 


Costs of removliig oa 1 ^le to federal 
ooturfe 

Principal was held not llable for 
costs incurred by surety in attempt- 
ing to remove cause involvlng sus- 
pensive appeal bonds from state to 
federal court, where there 4s np rea¬ 
son why surety's rlghts could not 
have been as fully protected in state 
court as In federal.—Successlon of 
Barrow, 145 So. 262, 176 La. 42. 
Faxtloiilair constmctlons of phxase 

(1) Under administrator*s agrree- 
ment to Indemnify surety; against 
any loss It might sustain by reason 
of execution of bonds to protect es¬ 
tate against loss arising out of con- 
duct of coadministrators, surety, ,if 
called on to bear loss when execu¬ 
tion Issued against surcharged coad- 
ministratrix was retumed unsatis- 
fled, could look to administrator for 
indemnity.—In re Booker*s Fstate, 
91 N 4 Y.a 2 d 16, 185 Mlsc. 513. 

(2) Other constructions.—Miller v. 
Fitzpatrick, 236 N.Y.S. 638, 227 App. 
Div. 745—50 C.J. p 256 note 66 [gj. 
23. N.Y. 7 —Continental Casualty Co. 

V. National Slovak Sbkol, 199 N.E, 

412, m N.Y. 283. 

23. N.Y.—Continental Casualty Co. 

V. National Slovak Sokol, supra. 

m 


24b UwS.—Maryland {BTidelity; etc.. 
Co. V. Redfleld, C.aA.Idalio, 7 P. 
2 d 800. 

85. U.S.—^Trlangle Fnglneer Corp. 
V. Travelers Indem. Co., D.CJ^.Y,, 
72 F.Supp. 112. 

86 . U.S.—American Sur. Co.* of N. 
Y. V. Sampsell, Cal., 66 S.Ct, 671, 
327 U.S. 269, 90 L.Ed. 663—Ameri¬ 
can Surety Co. of New-York v. 
Westinghouse Electric Mfg. Co., 
Fla. 56 S.Ct. 9. 296 U.S. 133, 80 
L.Ed. 105—In re Stratton, D.C. 
Cal., 53 FJSupp. 131. aOlrmed. C.C. 
A., American Sur, Co. of N. Y. v. 
Sampsell. 148 F.2d 986, afSrmed 66 
S.Ct. 671, 327 U.S. 269, 90 L.Bd. 
663. 

l^aboreES and materialmeii. 

U.S.—American Sur, Co. of N, Y. v. 
Sampsell, Cal., 66 S.Ct 671, 327 
U.S. 269, 90 L.Ed. 663. 

27. U.S.—American Surety Co. of 
New York v. Westinghouse Elec¬ 
tric Mfg. Co., Fla, 66 B.Gt. 9. 296 
U.S. 133, 80 L.Ed. 105—Jenkins v. 
National Surety Co.. Utah, 48 S.Ct. 
445. 277 U.S. 258, 72 Ii.Bd. 874. 

28. U.S.—Corpus Jnxis oited ia. Joe 
Balestiierl & Co. v. Commissioner 
of Internal Bevenue. C.A.9, 177 F, 
2d 867, 872—^Howaxd Johnson, Inc.» 
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plied contract has heen held to arise or take effect 
when the suretyship is made or contracted,^^ and 
not when payment is made by the siirety thereua- 


der^o or when the surety sustains his loss;3i pay- 
ment merely fixes the amount of damages for which 
the Principal is liable imder his original agreement 


of Fla. V. Tucker, C.C.A.Fla., 157 
P.2d 959—Fidelity & Deposlt Co. 
of Maryland v. Hobbs, C.C.A.N.M., 
144 F.2d 5—American Surety Co. 
of New York v. Bethlehem Nat. 
Bank of Betblebem, Pa., C.C.A.Fa., 
116 F.2d 75, reversed on other 
Srounds 62 S.Ct. 226, 314 IJ.S. 314, 
86 Ii.EcL 241, 138 A.L,.R. 609—Ho^- 
ell V. Oommlssioner of Internal 
Revenue, C.C.A., 69 F.2d *447, cer¬ 
tiorari denled Howell v, Helveringr, 
54 S.Ct. 864, 292 >U.S. 654, 78 LJBd. 
1503—^In re Sel^rel, D.C.Ga., 43 F. 
Supp. 778. 

Axk.—Corpus aiixls dted lu, Sblnn 
V. Kitcbens, 186 S.W.2d 168, 172, 
208 Ark. 321. 

Cal.—Merner Lumber Co, v. Brown, 
21 P.2d 690, 218 Cal. 136Wohnson 
T. Mortga^e Guarantee Co., 4 P.2d 
208, 117 Cal.App. 416—W. H. 

Marston Co. v. Kochritz, 293 P. 
120, 109 Cal.App. 331. 

Fla.—Scott V. National City Bank 
of Tampdv 139 So. 367, 107 Fla. 
810. 

lowa.—^Roberts v, Roberts, 1 N.W. 
2d 269, 231 lowa 394—Corpus Jtu 
xls dted In. Hlrtz v. Xoppes, 234 
N.W. 854, 857—Jobnston v, Grimm. 
229 N.W. 716, 209 lowa 1050—Van 
‘Patten v. Waugrb, 98 N.W. 119, 122 
lowa 302. 

Ky.—Corpus JUris dted In Napier 
V. Duff. 136 S.W.2d 1083, 1085, 281 
Ky. 779. 

Minn.—^Hartford Accident & Indem- 
nity Co. v. DaM, 278 N.W. 591, 202 
Minn. 410—National Surety Co. v. 
Wlttich, 237 N.W. 690, 184 Minn. 

44. 

Mo.—^Erebs v. Bezler, 89 S.W.2d 935, 
338 Mo. 365, 103 A.L.R. 1177—Hal¬ 
liburton V. Carter, 55 Mo. 438. 
NT.—Goldberg v. Albert, 291 N.T. 
S. 855, 161 Mlsa 281—Salzberg y. 
Deutsch. 270 N.Y.S. 595, 150 Misc. 
870. 

Ohio.—^In re Beal '3 Fstate, 46 N.E. 
2d 643, 70 Ohlo App. 603—Takey 
V. Strunk, 7 Ohio N,P.,N.S., 177, 
afflrmed 91 N.EL 1143, 81 Ohio St. 
668 . 

Pa.—Corpus JUris qjaoted in Bishoff 
V. Fehl, 29 A.2d 58. 60, 345 Pa. 
539, 143 A.UR. 1058. 

S.C.—Corpus JUris guoted In Bes- 
singer v. National Sur. Corp., 35 
S.E.2d 658, 659, 207 S.C. 365. 

Tex.—Corpus JUris dted lu Jagoe 
ConsL Co. v. United States Fidel¬ 
ity & Guarantee Co., Com.App., 58 
S,W.2d 503, 608—Armstrong v. 

Anderson, Clv-Appw, 91 S.W.2d 775, 
reversed on other grounds Ander¬ 
son, V. Armstrong, 120 S.W.2d 444 , 
132 Tex. 122, rehearing denied 132 

S. W.2d 393, 132 Tex. 122—^Lewis 

T. Easley, CSiv.App., 34 e.W.2d 376. 


, Utah.—^Beaver County v. Home In- 
I demnity Co., 62 P.2d 435. 88 Utah 1. 

I Va.—Bickenson v. Charles, 4 S.R2d 
361, 173 Va. 893—^^E3tna Casualty 
& Surety Co. v. Whaley, 3 S.E. 
2d 896. 173 Va. 11. 

i W.Va.—Perkins v. Hali, 17 S.B.2d 
I 795, 123 W.Va. 707. 

Wis.—In re Onstad*s Estate, 271 N. 
W. 652, 224 Wis. 332, 109 A.LJR. 
630. 

50 C.J. p 255 note 26. 

Implled contract of indemnity gen- 
erally see Indemnity S§ 20-27. 
Where party assumes liability as 
surety without principales request 
see supra § 307 c (3). 

“Generally, the surety has faith 
in his Principal and does not expect 
to be called upon to pay, although 
recognizing the obligatlon. Grener- 
ally, the Principal expects to pay 
and does not expect the surety to be 
called upon. Sometimes the surety 
is called upon, and when such a 
situation arises, he is entitled to 
recover from his Principal whether 
or not anything is said about reim- 
bursement"—^Barger v. Gething, 
Ohio App., 52 N.E.2d 94, 96. 

**The theory of law which implies 
an obligation on the part of a Prin¬ 
cipal to reimburse his surety, if and 
when the surety pays the obligatlon 
of the Principal, is based upon equi- 
table considerations. The liability 
of the latter is made to depend upon 
the damage sulfered by the surety 
because of the default of the Princi¬ 
pal, and it Is but equitable, in clr- 
cumstances where the surety has 
satisfied the principales obligatlon, 
that the latter should reimburse the 
surety.”—Pacific Indemnity Co. v. 
Harper, 94 P.2d 586, 589, 14 Cal.2d 
379, 124 A.L.R. 1169. 

XTniversal holdlng* at coxnmou law 
Ky—Napier v. Duft, 136 S.W.2d 
1083, 281 Ky. 779. 

That the suzety is oompensated 

does not affect his right.—Bessinger 
V. National Sur, Corp., 36 S.E. 2 d 658, 
207 S.C. 365. 

Whether the sure^ is a oompany 
or au ixLdlYldual the law implies a 
contract to reimburse.—^Phelps v. 
Dawson, C.aA.S.D., 97 F.2d 339, 116 
A.LuR. 1343. 

Sither prludpal ou joiut hond im- 
pliedly undertakes to indemnify 
surety for loss through breach of 
bond by elther Principal.—Andrews 
V, U. S. Fidelity & Guaranty Co., 161 
S.B, 745, 164 S.a 466. 

Ajbi allegatloxL of au oral xuroxulse 
to pay does not take away the im- 
plied promise arislng under the law. 
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—^Barger v. Gething, Ohio App., 62 
NE.2d 94. 

29. U.S.—^Howard Johnson, Inc., of 
Fla. V. Tucker, C.C.A.Fla., 167 F. 
2d 959—Fidelity & Deposlt Co. of 
Maryland v. Hobbs, C.C.A.N.M., 
144 F.2d 6—Scott v. Norton Hard¬ 
ware Co., C.C.A.Va., 64 F.2d 1047. 

Minn.—Corpus Juris oited iu Nation¬ 
al Surety Co. v. Wittlch, 237 N.W. 
690, 691, 184 Minn. 44. 

Ohio.—^In re Deal^s Estate, 46 NE. 
2d 643, 70 Ohio App. 503—^Yakey 
V. Strunk, 7 Ohio NP..NS., 177. 
afflrmed 91 NE. 1143, 81 Ohio St. 
568. 

Va.—^Dlckenson v. Charles, 4 S.E.2d 
351, 173 Va. 393. 

50 C.J. p 255 notes 2$, 27. 
Relationship of debtor and creditor 
arising at executlon of contract 
see supra S 301. 

30. U.S.—^Eldellty & Deposlt Co. of 
Maryland v. Hobbs, C.C.A.NM., 
144 P.2d 6. 

Minn.—National Surety Co. v. Wit- 
tich, 237 N.W. 690, 184 Minn. 44. 
50 C.J. p 255 note 28. 

“No new contract is made when 
the money is paid by the surety." 
Mass.—^Rice v. Southgate, 16 Gray. 
Mass., 142, 148. 

Ohio.—^In re Deal^s Estate, 46 NE. 
2d 643, 647, 70 Ohio App. 603— 
Takey v. Strunk, 7 Ohio N.P.,N.S., 
177, 182, afflrmed 91 NE. 1143, 81 
Ohio St 568. 

Va.—^Dickenson v. Charles, 4 S.B.2d 
861, 364, 173 Va. 893. 

Zn Mlssouxi 

(1) When the surety slgned the 
bond, this act created an existing 
cause of action contingent on the 
principales default; an implied con¬ 
tract was then raised by law that 
the Principal should indemnify the 
surety, and this implled contract 
took effect from the date of the 
surety^s signing the bond, and not 
merely from the time he paid the 
money, the pasnnent in such case 
relating to the inception of the Im¬ 
plied liability.—^Berry v. Ewing 3 
S.W. 877, 91 Mo. 395. 

(2) However, it has also been held 
that an Implied promise of the Prin¬ 
cipal to pay arises in favor of the 
surety Immediately on his payment 
of the debt of the Principal.—^Lin¬ 
coln County V. E. I. Du Pont De 
Nemours & Co., 82 S.W.2d 292, 224 
Mo.APp. 1183. 

31. U.S.—Scott V. Norton Hardware 
Co., aC-A.Va., 64 F.2d 1047. 

Va.—^Dickenson v. Charles, 4 S.B. 
2d 361. 173 Va. 393. 
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to indemnify the surety,82 relates back to the time 
the contract was entered into by which the liability 
to pay was incurredjSS and matures the cause of 
&tdonM Under other authority, however, an im- 
plied promise on the part of the principal to reim-- 
burse the surety arises in favor of the latter 
through, or immediately on, his pa 3 nnent of the 
debt^S 

Expenses incwrred hy surety without princi¬ 
pales fault Where the contingency against which 
the surety has contracted does not arise, and he 
sustains no damage and incurs no liability on ac- 
count of the acts, neglect, or default of the Prin¬ 
cipal, in the absence of an express contract of in- 
demnity, the latter ought not to be charged with 
the pa 3 rment of expenses incurred by the surety in 
an action brought by a third person.®® 

b. Bail 

(1) In civil cases 

(2) In criminal cases 

(1) In Civil Cases 

The nile that the contract of suretyshlp Implles a 
right In the surety to be Indemnifled by the principal 
obtalns in the law of ball In civil cases. 

The rule, stated supra subdivision a of this sec- 
tion, that the contract of suretyship implies a right 
in the surety to be indemnified or reimbursed by 
the principal obtains in the law of bail in civil cas- 


es;®^ the principal in a recognizance executed in 
a civil case must indemnify his bail for any loss the 
latter may have sustained by reason of the breach 
of the undertaking.®® However, such bail do not 
acquire any lien in equity on a tract of land for 
their indemnity,®® even though the debt they have 
paid was for the price which the principal engaged 
to pay therefor.^® 

(2) In Criminal Cases 

Under most authorlties, the common law wlll not 
Imply a contract on the part of a person balied In a 
crimJnal case to indemnify his bail for what they have 
been compelled to pay on their recognizance by reason 
of his default; but the rule does not apply where cash 
bail Is authorized. 

Although there is authority to the contrary,^^ 
it is held at common law that, for reasons of pub- 
lic policy, the law will not imply a contract on the 
part of a person bailed in a criminal case to indem¬ 
nify his bail for what they have been compelled 
to pay on their recognizance by reason of his de¬ 
fault jurisdictions where cash bail is author¬ 

ized, however, the common-law rule does not ap¬ 
ply,and recovery may be had by the bail against 
accused^^ imless it was understood, at the time of 
deposit, that the money should be forfeited by non- 
appearance.^® 

§ 317. Security for Protection of Surety 
a. In gener^ 


32 . TJ.S.—Fidelity & Deposit Co. of 
Maryland v. Hobbs, CC.A.N.M.. 
144 F.2d 5. 

Minn- —Hartford Accident & Indem- 
nity Co. V. DaUl. 278 N.W. 591. 202 
Mlnn- 410—Corpus Otixls dtod in 
National Surety Co. v. Wlttich, 
237 N.W. 690, 691. 184 Minn. 44. 

Ohlo.—In re Deal^s Bstate, 46 N.B1. 
2d 643, 70 Ohlo Appu 663—^Takey 
V. Strunk. 7 ^hlo N.P.,N.S., 177, 
182. affinned 91 N.m 1143, 81 Ohlo 
St. 568. 

Va—Diekenson ▼. Charles, 4 S.B.2d 
361. 173 Va 893. 

50 (XJ. p 255 note 29. 

83. (a.S.r>-Howard Johnson, Inc., of 
Fla V. Tricker, aCAJFla. 167 F. 
2d 959, 962—Fldelity & Deposit 
Co. of Maryland .v. Hohbs, C.CA- 
N.M.. 144 F.2d 6 . 

—^Etartford Accident & Indem- 
nity Co. V. Dahl. 278 N.W. 691, 
202 Mtnn- 410—Jnris dted 
in National Surety Co. v. Wittlch, 
237 N.W. 690, 691, 184 Minn. 44. 

Ohlo.—In re Deal’s Estate, 46 NJBL 
2d 643, 70 Ohlo App. 603—^TaJtey 
V. Strunk. 7 Ohlo, N.P.,N.S., 177, 
182. afflrmed 91 N.E. 1143, 81 Ohlo 
St. 568. 

Va—Dicl^enson v. Charles, 4 S.E.2d 
351, 173 Va 393. 

60 C.J. P 255 note 30. 


34. fU.S.—Fldelity & Deposit Co. of 
Maryland v. Hobbs, C.C.AJN.M., 
144 F.2d 5. 

35. CaL—W. H. Marston Co. v. 
Eochritz, 293 P. 120, 109 CaLApp. 
331. 

lowa—Johnston v. Grimm, 229 N.W. 

716, 209 lowa 1050. 

Ma—^Vermeule v. York ClUCs Impr. 
Co., 74 A. 800, 105 Me. 850, 134 
AmJSJEL 563. 

Payment of note 

The principales obliffation to reim- 
burse surety payingr principales note 
Is Implied from surety*s act of pay- 
ment and is not based on note, which 
is discharsed by such payment.— 
Roberts v. Roberts, 1 N.W.2d 269, 
231 lowa 394—^Van Patten v. Waugh, 
98 N.W. 119, 122 lowa 302. 

36. Cal.—Pacific Indemnlty Co. v. 
Harper. 94 P. 8 d 686 , 639, 14 CaL2d 
379. 124 A.L.R. 1169. 

‘Where the surety has not been 
called upon to answer for the de¬ 
fault of the Principal, and has not 
pald any part of the Principal obll- 
^ation, it wouW seem . . . just 
that no recovery of expenses should 
be imposed against the principal 
where the lltigatlon out of which the 
expenses arose, resulted, in effect. 
In a determination that there was 
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no default upon the part of the prin¬ 
cipal.'*—^Pacific Indemnlty Co. v. 
Harper, supra. 

37- Ky.—Adair v. Campbell, 4 Bibb. 
Ky. 18. 

38. iEy.—Adair v. Campbell, supra. 

39. Ey.—Adair v. Campbell, Supra. 

4a Ky .—Adair ▼. Campbell, supra. 

41. Ga.—Flemming v. Sbockley, 68 
S.E. 1018, 8 Ga.App. 229. 

60 C.J. p 255 note 38. 

43. XJ.S.—IT. S. V. Ryder, N.J., 4 
S.Ct. 196, 110 U.S. 729, 28 L.Ed. 
308. 

50 O.J. P 256 note 34. 

Express contracts to indemnify per¬ 
son on account of becomlng bail 
for prisoner charged with crime* 
see Contracts 8 227. 

43 . Ofcl.—^Exchange TTust Co. T. 
Mann, 269 P. 275, 131 OkL 302. 

50 C.J. P 256 note 86. 

44. N.T.—^Badolato v. Mollnarl, 174 
N.T.S. 612, 106 Misc. 342. 

50 C.J. P 256 note 37. 

45. Mo.—Hutchlnson v. Brassfield, 
86 Mo.App. 40. 
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b. What may constitute 

c. Assignment as security 

d. Delivery or registration of security 

a. In Gleneral 

A Principal may lawfully g!ve security to his surety, 
whose llability to pay the princlpaPs debt constitutos 
sufficient conslderation for giving security. 

The Principal lawfully maj give security to his 
surety; and agreements in respect thereto are val- 
id,4® although the liability of the surety is contin¬ 
gent and remote,and for various obligations,^* 
and it is uncertain which obligation covers, and 
which set of sureties is liable for, the principales 
default.4® So, the agreement is valid as to all par¬ 
ties, even though it does not specify of what the 
security consists^O and some of the sureties do not 
know that a security has been given thereunder.^i 

Consideratiori. Where the surety has entered 
into his contract52 or into a renewal thereofS® 
in reliance on security to be given him, there is, 
according to one view, suflBcient consideration for 


the giving of the security; there is, however, au- 
thority to the contrary.54 So, after he has entered 
into the relationship, and before a breach, a sure- 
ty’s liability to pay the principales debt constitutes 
a sufl&cient consideration for giving security.65 

b. What May Constitute 

Money, notes, mortgages, a right of action, or other 
property, or a confession of Judgment ordinarily may be 
placed In the hands of the surety for his protection. 

Money,56 notes,®^ mortgages^58 security deeds,59 
a right of action,60 or other property®! ordinarily 
may be placed in the hands of the surety by the 
Principal for the formeris protection, and the Prin¬ 
cipal may confess judgment in favor of the surety 

for that purpose.62 

Money of a ward cannot, by agreement between 
a guardian and the surety on his bond, be held by 
the latter for his indemnity ;66 nor can the guard¬ 
ian and the surety under such an agreement control 
it jointly.6^ It is not, however, illegal for a guard¬ 
ian to deliver to his surety for the protection of 


46; La-—^Marylajid Fldelity, etc., 
Co. V. Johnston, 42 So. 357, 117 
La. 880. 

50 CJ. p 256 note 46. 

Fffect of takin? security on rl^ht to 
reimbursement see infra 8 307 b. 
Becourse to security: 

Before payment or satisfaction of 
debt see supra § 304. 

After payment or satisfactlon of 
debt see supra 8 307 d. 

"A surety who obligates hlmself 
to pay a debt may take security to 
protect hlmself in case of maturity 
of the obligration and he . . . 

Chadl a right to protect himself by 
procuring ail the security possible." 
—Sanner v. >Sanner, 257 lllA.pp. 305, 
328. 

Comiter security unfleir statute 
Tenn.—Kincafd t. Sharp, 3 Head 
151, 154. 

Statute as not Umitatioii 

A statute providing that mortga¬ 
ges may be taken by sureties to In- 
demnify them against loss is not a 
limitation, and does not prevent a 
surety from taking other security,— 
Kichey v. First Nat. Bank of Com- 
merce, 180 S.BL 740, 180 Oa. 751. 

47. N.H.—Fling ▼. GoodaU, 40 N.H, 
268. 

46: Ind.—Simmons Hardware Co. v. 

Thomas, 46 N.E3. 645. 147 Ind. 313. 
N.H.—Fling V. GoodaU, 40 N.H. 208. 
49. Miss.—State v, Hemingway, 10 
So. 575, 69 Miss. 491. 

SOk Vt.—^Roberts v. W. H. Hughes 
Co., 83 A 807, 86 Vt. 76. 

What may constitute security see 
Inffa subdlvision b of thia section. 

61* Vt.—^Roberts w. W. H. Hughes 
Co., supra. 


52. Md.—<k)lonlal Trust Co. v. FI-! 
delity, etc., Co., 123 A 187, 144 Md.' 
117. 

50 C.J. p 256 note 57. 

53. Ind.—^Mayer v. Grottendrick, 68 
Ind. 1. 

54. N.T.—Ceas T. Brajnley, 18 Hun 
187. 

55- Wls.—Maryland CasuaJty Co. v. 

HJorth, 202 N.W. 666 , 187 Wla 270. 
50 CLJ. p 256 note 60. 

56. Ma—Woodhury v. Bowmaa, 14 
Me. 154, 31 ArnuD. 40. 

S.C.—^McNlsh V. Pope, 28 S.CJB]a. 186. 
Certlflcate of deposlt 

Surety who entered ball bond for 
plaintifiC who obtained certlflcate of 
deposit from bank in which plalntiff 
had account and delivered certidcate 
as security to surety who could 
withdraw funds on hia Indorsement 
alone when necessary to protect 
hlmself against loss occaiioned by 
forfeiture bf bond, was held not li¬ 
able as trustee for loss on certlflcate 
occasioned by insolvency of bank be¬ 
fore surety was released from liabil¬ 
ity on bond.—Kosior v. National 
Surety Co., 171 A 94, 112 PaSuper. 
390. 

57. Ma—-Woodbury v. Bowman, 14 
I Ma 154, 31 Am.D. 40. 

i 58. Vt.—Roberts v. W. H. Hughes 
Co., 83 A 807, 86 Vt. 76. 

50 C.J. p 258 note 81. 

Indemnity mortgages generally see 
Mortgages 8 S 170-174, 

Assignment held valid as ohattel 
mortgage as between parties, al¬ 
though not as to third persons with- 
out notice; a defeasance clause may 
be implied.—^Maple v. Seaboard Sur 
Co., 73 N.E.2d 80. 117 Ind.App. 627, 
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TTse of eguipnient in perfozmance of 
contract 

Under chattel mortgage on all 
equipment used by contractors in 
performance of their contracts, sure¬ 
ty has no right, on default of con¬ 
tractors, to recover any eahipment 
unless evidenoe Indlcates that such 
eguipment was used in performance 
of contract; evldence sustained find- 
ing that eciuipment sought to be re- 
covered by replevln pursuant to as- 
sigrnment was used on projects.— 
Maple V. Seaboard Sur. Co., supra. 

59. Ga.—IMchey v. IFirst Nat. Bank 
- of Commerce, 180 S.B. 740, 180 Ga. 

751. 

60. N.T.—iLawyers* Surety Co. v. 
Heinach,' 54 17.7.3. 205, 25 Misc. 
‘160. 

61. Ky.—Porter v. How^d, 1 AK. 
Marsh. 358. 

50 C.J. p 258 note 88. 

68 . Pa.— Appeal of Borland, 66 Pau 
470. 

50 C.J. p 258 note 84. 

Surety paying note as legal holder 
A surety paying note and receiv- 
ing it from payee with payee*s in¬ 
dorsement 'Vithout recourse" signed 
by payee*s agent was legal holder, 
and under authority granted in war- 
rant of attorney could secure Judg¬ 
ment by confession against maker. 
—^Rechtine v. Wels, Com.Pl., 2 Ohlo 
Supp. 380, 381. 

63. N.Y.—^Poultney v. Randall, 22 
N.T.Super. 232. 

50 C.J. p 258 note 85« 

64. Ga.—^Maryland Fidellty, etc., 
Co. V. Butler, 60 S.E. 861, 130 Ga. 
225, 16 L..R.A,N.S., 994. 

50 C.J. p 258 note 86. 
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the latter property of the ward, if there was no in- 
tention for the surety to use the property, and the 
guardian does not lose proper control over it.®5 

Where the surety on a contractores bond in con- 
nection with a federal project would be subject to 
a certain maximum liability in an action pending 
against the surety and the contractor, the surety 
has been held to be entitled to have such maximum 
amount deposited in the registry of the federal 
court from funds payable to the contractors, to 
protect the surety against such action.®® 

c. Assignment as Secuiity 

Securlty to a surety nriay take the form of an as- 
slgnment to him by his prfncipal; what Is covered by 
such an assignment Is determined from the language 
thereof. 

An assignment to a surety, to become effective 
on the date of the application for the bond, on the 
happening of any specified defaults under the con- 
tract, is one for security only.®^ An assignment 
by a Principal of any moneys due or to become due 
under contracts covered by former or subsequent 
bonds executed by the surety, in the event of a 
claim or default, is a present assignment and not 
a mere promise to assign in the future.®® The 
question as to what is covered by an assignment, 
as security, to a surety on default of the principal 


is to be determined, not by general equitable prin¬ 
cipies,®® but by a consideration of the language 
of the assignment itself;*^® a surety releasing his 
claim on any part of the funds so assigned loses 
his right thereto.^i 

A surety to whom a defaulting trustee^s benefi- 
cial interest in an estate is assigned takes it sub¬ 
ject to the payment of the expense of an audit 
necessitated by the trustee's known defalcationsJ^ 

Where the principal assigns to the surety all pay- 
ments due the principal from the obligee, and ap- 
points the surety his agent to collect payments and 
make a full release, the surety becomes a pledgee 
whose character is that of a trustee for the prin¬ 
cipal to pay the debt and pay over the surplus,^® 
and the surety may not so deal with the trust prop¬ 
erty as to destroy or even impair its value.^^ 

d. DeHveiT or Eegistration of Securi^ 

Where tltie to security Is transferred to the surety, 
immediate dellvery thereof may not be necessary; but 
if the security requires registration, and registration is 
not had, the surety cannot hold It against subsequent 
bona fide purchasers. 

Where the title to the security is transferred by 
the principal to the surety, immediate delivery 
thereof may not be necessary but if the security 
is of the kind which requires registration, and reg¬ 


es. Ga.— ^Rosrers v. HopklDS, Qsu 
454. 

66 . TJ.S.—^Maryland Cas, Co. v. Glas- 
sell-Taylor Co., D.C.La., 63 F.Supp, 
718. 

Federal fonds payable on. a dtf- 
ferent project to a contractor consti- 
tutinsr a distinet entlty are not 
available for the surety’s protection. 
—^Maryland Cas. Co. v. Glassell-Tay- 
lor Co., supra. 

67. 'U.S.—Street v. Paclllc Indem- 
nity Co.. C.C.A.Cal., 61 F.Sd 106. 

Wliat law srovems validity 
The validity of asslgnments to 
contractor*s surety of ' moneys due 
and to become due to contractor un¬ 
der Ohio contracts In event of de¬ 
fault on former or subsequent bonds 
executed by surety was governed by 
laws of Ohio.—^In re Alljed Products 
Co., C.C.A-Ohlo, 134 F.2d 726, certio¬ 
rari denied Bamett v. Maryland Cas- 
ualty Co.. 64 S.Ct. 40, 320 TJ.S. 740, 
88 Li.Fd. 438, and Continental Cas- 
ualty Co. V. Bamett, 64 S.Ct. 69, 
320 U.S. 740, 88 L..E2d. 438. 

6 a xr.S.—^In re Allied Products Co,, 
C.C.A.Ohio, 134 P.2d 726, certiorari 
denied Bamett v. Maryland Cas- 
ualty Co., 64 S.Ct 40, 320 U-S. 740, 
88 Li.l}d. 438, and Contin^ental Cas- 
ualty Co. V. Bamett, 64 S.Ct 59, 
320 U.S. 740. 88 L..EkL 438. 

69, U.S.—^Maryland Casualty Co. v. 
Lacy; C.C.A.N.C., 46 P.2d 409. 


70. U.S.—^Maryland Casualty Co. v. 

Lacy, supra. 

Betained peroentasre 

(1) Retained percentape covered 
by assignciment to contractores surety 
on default and applicable by surety 
to losses sustalned on other con¬ 
tracts, was percentage computed on 
entire contract prlce, exclusive -of 
flnal payment; under contract be- 
tween contractor and surety, certain 
per cent of monthly estimates was 
to be' wlthheld regardless of who 
completed contract and thls was 
amount covered by assignment—^ 
Maryland Casualty Co, v. Ijacy, su¬ 
pra. 

(2) Priority in rettdned perceht- 
age see infra 9 318. 

Default followlngr pwformaiLoe 

Where contractor agreed that in 
event of claim or default in connec- 
tion with any former or subsequent 
bonds executed by surety for con¬ 
tractor all payments due or to be¬ 
come due shonld be paid to surety 
such covenant to opeiute as an as¬ 
signment, the right of surety to 
moneys due on contracts fully per- 
formed by contractor did not termi¬ 
nate, but continued where contrac¬ 
tor defaulted on a third contract 
with another which surety was re- 
quired to make good.—^In re Allied 
Products Co., C.C.A.Ohio, 134 F.2d 
725, certiorari denied Bamett v. 
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Marjrland Casualty Co., 64 S.Ct. 40, 
320 U.S. 740, 88 L..Bd. 438, and Con¬ 
tinental Casualty Co. v, Bamett, 64 
:S,CL 6SI. 820 U.S. 740, 88 L.Ed. 438. 

71. U.S.—^Maryland Casualty Co. v. 
Bacy, C.C.A.N.C.^ 46 F.2d 409. 

Betadued peoreantage 
In computlng under contract "re¬ 
tained percentage" which, un^er .as¬ 
signment, surety could apply on 
losses from other contracts, 
amounts retained by hlghway com- 
mission and later released by surety 
should be ezcluded, In the absence 
of a showlng that they were used in 
coinpleting particular contract; but 
surety was entitled to holii, and ap¬ 
ply as part of "retained percentage," 
amount released to be paid Into fund 
which was being paid out under 
Joint direction of company and con¬ 
tractor for completion of contract. 
—^Maryland Casualty Co. v. Lacy, 
supra. 

72. Cal.—In re Whitney*s Estate, 11 
P.2d 1107, 124 Cal.App. 109. 

73- N.T.—^Petrossl Broa Contract- 
ing Corporation v. Town of Greece, 
29 lT.TJS.2d 306. 

74. N.T.—^Petrossi Broa Contract- 
ing Corporation v. Town of 
Greece, supra. 

75- Kan.—^Bates v. Wlggln, 14 P 
442, 87 TCan. 44, 1 Am.SvB. 234. 

60 CJr. p 268 note 88. 
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istration is not had, the surety cannot hold it as 
against subsequent bona fide purchasers.^® \Vhere 
title to property passes directly from the seller to 
the surety for the purchaser, the latter’s rigfits are 
superior to those of a subsequent purchaser of the 
Principal, even though the security was not regis- 
teredJ'^ 

Payment of cash to an agent of tke surety j as col- 
lateral, is sufficient to show the surety*s possession 
thereof,*^® whether or not the agent actually turned 
the money over to the surety.*^® 

§ 318. — Rights as against Third Persons 

A surety^s right to security given hlm by his Prin¬ 
cipal is superior to secret equities of third persons, to 
subsequent llens, and to rights subsequently accruing; 
but he cannot retain security as against prior attaching 
creditors, against piior liens uniess the holders thereof 
delay enforcement of their claims, or against those ac- 
qufrlng rights under a prior contract with the principal. 

The right of the surety to security given him 
by his Principal is superior to secret equities of 
third persons^o and to subsequent liens and they 
have been held superior to the rights of mortga- 
gees,®2 assignees in insolvency,®^ receivers,®^ subse¬ 
quent purchasers,85 subsequent attaching credi- 


tors,®® and other creditors.®'^ However, the sure- 
ties cannot retain security as against prior liens 
uniess the holders thereof delay the enforcement 
of their claims,®® or against prior attaching cred- 
itors,®® or against those acquiring rights under a 
prior contract with the principal.®® 

Where the security is notes, the sureties can 
bring suit thereon;®! but this rule does not apply 
where the principal has paid the debt.®^ 

Where the principal has transferred control of 
his property to a trustee for indemnity of the sure¬ 
ty, the latter cannot hold the trustee to a greater 
liability than he undertook to assume.®® 

Under agreement to transfer. As against ali per¬ 
sons having notice, a surety becoming such on an 
agreement of the principal to transfer certain stock 
certificates as collateral security has an enforceable 
equity therein.®^ 

Retained percentage. As against general credi- 
tors of the principal, a surety has priority in the 
percentage of the contract price retained by the 
owner in a building or construction contract to se¬ 
cure performance of the contract.®® 


7®. N.C.—Sxnlth v. WasMn^fton, 16 
N.C. 318. 

77. N.C.—Worthy v. Cole, 60 N.C. 
157. 

50 C.J. P 258 note 90. 

Rigrhts as against third persons gen- 
erally see infra § 318. 

78. N.T.—Toney v, New Amster- 
dam Casnalty Co., 208 N.T.S. ‘M, 
124 Misc. 361. 

79. N.T.—Toney v. New Amster- 
dam Casualty Co., supra. 

80. Ga.—^Phipps V. Mansfleld, 62 Ga. 
209. 

Ohio.—^Dueber Watch Case Mfg. Co. 
V. Daugherty, 67 NJSL 465, 62 Ohlo 
St. 589. 

Rights and remedies of surety as to 
third persons generally see infra 
$S 339-342. 

81. N.J.—^Bridgeton Nat. Bank t. 
Commercia! Casualty Ins. Co., 180 
A. 832, 119 N.J.£:q. 39. 

50 CXJ. p 258 note 92. 

88 . Ky.—^MoCiae v. Gunter, 18 S.W. 

1034, 14 Ky.lL 5. 

50 C.J. p 258 note 94. 

Indemnity mortgages generally see j 
Mortgages 95 170-174. 

83. Conn.—^Merwin v. Austin, 18 A- 
1029, 5^ Conn. 22, 7 LlRJL 84. 

50 C.J. p 259 note 95. 

84. Kan.—^Bates v. Wiggin, 14 P. 
442. 37 Kan. 44, 1 Am.S.R. 234. 

50 C.J. p 259 note 96. 

8 5. Wia—^Knaggs v. Green, 4 N.W. 
7e0, 48 Wis. 601, 33 AncuR. 838. 

50 C.J. p 258 note 93* 


t Bffect of requirements as to delivery 
or registration of security see su¬ 
pra 5 317 d. 

86 - tJ.S.—In re Allied Products Co., 
C,C.A.Ohlo. 134 P.2d 725, certiorari 
denled Baimett v. Maryland Cas¬ 
ualty Co., 64 S.Ct. 40, 320 U.S. 740. 
88 I.*.Ed. 438, and Continental Cas¬ 
ualty Co. V. Barnett, 64 S.Ct. 59, 
320 UJS. 740, 88 L.Ed. 438. 
Xmstee in hankniptoy was held to 
be in same position as subsequent 
attaching creditor with respect to 
money due principal before bank- 
ruptcy.—^In re Allied Products Co., 
supra. 

What law goyems 
The priority ef assignments to a 
contractores surety of moneys due 
and to become due to the contractor 
under contracts made in a particu- 
lar state, over the claims of subse- 
Quently attaching creditors of the 
contractor, Is govemed by the laws 
of that state.—^In re AHled Products 
Co„ supra. 

87. Kan.—^Maryland Pidelity, etc., 
Co. V. Helwlg, 213 P. 666 , 113 Koti 
174. 

50 CJ. p 269 note 97. 

88 . Tenn.—Eliis v. Templo, 4 Coldw. 
816. 94 Am.D. 200. 

50 C.J. P 259 note 98. 

89. Tenn.—IBVankle v. Douglas 1 
Lea 476. 

50 C.J. p 259 note 99. 
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90. Ohlo.—Greenless v. Shinnick, 7 
Ohio Dec. 385, 2 Clnc.L.Bul. 282. 

60 C.J. p 259 note 1. 

91. Mlnn.—Klein v. Punk, 84 N.W. 
460, 82 Minn. 3. 

Wyo.—Bolln V. Metcalf, 42 P. 12. 44 
P. 694, 6 Wyo. 1, 71 Am.S.R. 898. 

92. Tex.—^Morgan v. Hays, Civ.App., 
147 S.W. 316. 

Surrender and accounting of secur¬ 
ity generally see infra § 321. 

93. Ala.—Smlth v. Houston, 8 Ala, 
736. 

60 C.J. p 259 note 4. 

94. Ohlo.—Dueber Watch Case Mfg. 
Co. V. Daugherty, 67 N.E. 456, 62 
Ohio St. 689. 

95. U.S.—^In re Scofleld Co., N.T., 
215 P. 45, 131 C.C.A, 353. 

50 C.J. p 259 note 9 . 

“The ten per cent retained each 
month has . . . been establlshed 
to be an agreed security to be held 
by the owner^ for the protection of 
hlmself and the surety. ... In 
these retained percentages the con¬ 
tractor can give no one a right su¬ 
perior to that of the surety, for the 
surety*s right dates from the mak- 
ing of the contract which pledged 
them.“—Town of River Junctlon v. 
Maryland Casualty Co., C.CJLPla„ 
110 P.2d 278, 281, 134 A.L.R. 727. 
certiorari denied Maaryland Casualty 
Co. V. Town of River Junctlon, 60 
aCL 1077, 310 U.S. 634, 84 L.Ed. 
404. 
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g 319 . - Application of Security 

a. In general 

b. Application to particular debts or lia- 

bilities 

a. In Gheneral 

A surety Holding security Is entitied to have It ap- 
plled In satisfaction of the debt for the amount for 
which ho Is actually Ilable; where he acts wllh reason- 
able prudence and in the utmost good faith, and applies 
his security Judiclously in discharge of the principales 
liabillty, the latter has no ground for complaint. 

A surety holding security from bis principal is 
entitied to have it applied in satisfaction of the 
debt®® for the amount for which he is actually lia- 
ble;®*^ and he is entitied to retain the profits also 
of any such security as incident to it until he is dis- 
charged from liability.®® Where the surety has 
acted with reasonable prudence and in the utmost 
good faith,®® and has applied his security judici- 
ously in discharge of the liability of the principal,^ 
the latter has no ground for complaint. 

b. Application to Particular Bebts ox Liabili- 

ties 

(1) In general 

(2) Renewal or new obligation 
(1) In General 

Security given to Indemnlfy a surety against llabllity 
on a particular debt or obligation cannot be applied to 
claltns arlslng out of different obligatlons; nor can a 
surety appropriate security to his own debts. 

Where security is given to indemnify a surety 
against Kability on a particular debt or obliga¬ 
tion, he cannot apply it to claims arising out of 
different obligations.® A surety cannot appropriate 
security to his own debts,® and should apply it in 


§ 319 

extinguishing his claims for pa 3 rments in the order 
in which they were made.*^ 

Security against liability on a note to be dis- 
counted at a particular bank is enforceable, al- 
though the note is discounted at a different bank.’® 

(2) Renewal or New Obligation 

Uniess rights of Innocent third persons wouid be In- 
frlnged, security given sureties covers renewais of the 
debts by them, and new notes given by them to ralse 
money to pay the origlnal Indebtedness; and security 
may apply to obligatlons substltuted by the surety for 
the original one or to a new bond given by the principal. 

Security given to sureties covers renewais of the 
debts by them,® and new notes given to them to 
raise money with which to pay the original indebt¬ 
edness,uniess the rights of innocent third persons 
are infringed thereby.® The security, by its express 
terms, may apply to obligations substituted by the 
sureties for the original one.® Likewise, security 
to indemnify sureties on a bond applies to a new 
bond given by the principal.^® However, security 
given to a firm does not cover new notes given by 
the principal and indorsed after the death of one 
partner by the surviving partners individually, since 
the security was not given or intended for their in- 
dividual benefit.^^ 

A parol agreement that a mortgage indemni fying 
the sureties on one note could be used as a lien to 
indemnify such sureties on a second note, after 
the first note was paid, gives the sureties no rights 
to the lien of the mortgage.^® 

Where the indemnity is executed by a third per- 
soHj it has been held that the security does not cover 
a renewal as between the original parties.^® Some 
authorities, however, do not thus distinguish be¬ 
tween cases where the indemnity is executed by a 


96. W.Va.—Lewls v. Toney, 85 S.E. 
30, 76 W.Va. 80. 

60 C.J. P 269 note 10. 

Amout neoesBairy to satlBfy pay- 
ment 

Sureties on note could subject 
only so much. of value of property 
covered by mortgage, given by Prin¬ 
cipal and his wife to secure sureties 
against liability, as was necessary 
to satisfy amount paid by latter, as 
against deceased wlfe*s heirs.— 
Fields V. Letcher State Bank, 64 S. 
W.2d 910. 246 Ky. 229. 

97. S.C.—Hellams v. Abercrombie, 
16 S.C. 110. 40 Am.R. 684. 

60 C.J. P 269 note 11. 

98. Vt.—SelMck v. Munson, 2 Aik. 
160. 16 Am.D. 689. 

99. Ky.—^Mattingly v. Linthlcum, 4 
Ky.Op. 682, 

50 C.J. p 260 note 13. 


1 . N.C.—Smith v. Kiser. 4 S:B. 204. 
98 N.C. 379. 

50 C.J. p 260 note 14. 

2 . TJ.S.—Southern Surety Co. v. 
Greenevllle. aC.A.Tenn.,* 261 F. 
929. 

50 C.J. p 260 note 15. 

3 . Ma—Ware v. Otis. 8 Me. S87. 

4. Vt.—Whipple V. Briggs. 30 Vt. 
111 . 

5. Ohio.—^Patterson v. Johnston, 7 
Ohio 225. 

6 . Ind.—^Bray v. First Ave. Coal 
Min. Co., 47 N.B. 1073, 148 Ind. 
599. 

50 C.J. p 260 note 19. 

7 . Ky.—Jarboe v. Shiveley, 69 S.W. 
328, 109 Ky. 402, 22 Ky.Li. 968, 96 
Am.S.R. 384. 

50 C.J. p 260 note 20. 
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8 . Mo.—Seymore v. Dabbs, 166 S.W. 
493, 170 MoA.pp. 151. 

50 O-J. p 260 note 21. 

9. Wash.—New Amsterdam Gasual- 
ty Co. V. Hamilton, 212 P. 147, 123 
Wash. 147. 

50 C.J. p 260 note 22. 

10. IT.S.—S. V. Leary, Va, 38 S. 
Ct. 1. 246 XJJS. 1, 62 LuBd. 113. 

50 C.J. 260 note 23. 

11 - N.T.—^Power v. Alger, 13 Abb. 
Pr. 284. 

12 . Ky.—^Roberts v. Terry, 170 S.W. 
966, 161 Ky. 397. 

Necessity that mortgages be In wrlt- 
ing see Mortgages § 99. 

13. Tex.—^Westbrook v. Belton Nat. 
Bank, Civ.App.. 75 S.W. 842. 

50 C.J. p 260 note 26. 
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third person and those where it is given by the 
Principal himself.i^ 

§ 320. -Application of Excess 

Other cred!tors of the Principal are entitied to the 
benefit of any excess of security over the principales debt 
for which the surety Is Hable, unless the Principal has 
instructed him to pay such excess to others. 

The surety is accountable for any excess of the 
security delivered to him over the amount he has 
paid on the debt, as discussed infra § 321 a, and 
other creditors of the principal are entitied to the 
benefit of any excess of security over the debt of 
the Principal for which the surety is liable,i5 un¬ 
less the Principal has instructed the surety to pay 
such excess to others.^® 

§ 321. -Surrender and Accounting 

a. In general 

b. Actions 

a. Ih Gleneral 

A surety Holding security of the Principal Is obllged 
to retum it oniy where circumstances make It improper 
for him to retaln it» as where he Is released or dlscharg- 
ed» or the agreement as to the security requires such 
return or Is void. 

A surety is under no obligation to retum security 
placed in his hands by the principal until he is dis- 


charged from liability to the obligee,^*^ or until the 
provisions of a contract goveming the conditions 
under which retum is to be made have been com- 
plied with,i8 or until demand has been made,i^ 
or at least until he has notice of facts making re¬ 
turn mandatory.2® 

If, however, the surety has sufficient of princi- 
paFs money with which to pay the debt,^^ and 
which may be used for that purpose,“- or if the 
surety is released or discharged for any cause,^^ 
or if the agreement in respect of the security is 
void,the principal is entitied to a retura of the 
security, and can compel an accounting by the sure¬ 
ty, or by third persons wrongfully in possession 
thereof,25 or can bring an action in tort for its 
conversion.26 So, where a bond does not become 
operative as an obligation, because of the nonoc- 
currence of a happening which is a condition pre- 
cedent, the intended principal may recover from 
the surety collateral deposited with him;27 and, 
were certain security is deposited with the sure¬ 
ty on condition that security previously deposited 
be released, the surety is not entitied to retain the 
second deposit after he has refused to release the 
first^s 

Where he has paid the debt, the surety must ac- 
count for any excess of the security over the 
amount paid,29 since there is an implied promise 


14. Ind.—Mayer v. Grottendlcfe, 68 
Ind. 1. 

Ohio.—Wlse v. Willard, 41 Ohio St 
676. 

15- Or.—■Williams v. Galliclc, S P. 

469, 11 Or. 337. 

50 C.J. p 262 note 69. 

16. ICiss.—0'Reilly v. Hendrlcka, 10 
Miss. 388. 

17. Pa.—Commonwealtli v. Riebsa- 
men, 75 Pa.Super. 234. 

60 C.J. p 260 note 29. 

Ri^ht of: 

Indemnltor to compel retum of 
de];>osits see Indemnity § 39. 
Surety to retaln consideration for 
undertaJdngr wlthout accounting: 
for it see infra $ 322. 

Third person to whom agrreement 
to surrender has been indorsed 
see infra 5 339. 

IB. Mass.—^Pbwler r. Rice^ 17 Pick. 

100 . 

Pa.—^Baturln v. Harrlsburs Trust 
Oo., Com.Pl.» 45 Dauph.Co. 94. 

50 C.J. p 260 note 30. 

Tanntastioa of liability; good faitb 
Where aareement between princi¬ 
pal and surety required surety, on 
beins fumished oopipetant evldence 
satisfeictory to him of full termina- 
tion of surety^s liability under bond, 
to retunx all oolXateral deposited by 
Principal with surety, the requlre- 


ment that surety he satlsfLed that 
liability had terminated also re- 
Quired that he act In good falth.— 
Hannum v. New Amsterdam Casual- 
ty Co., 6 A.2d 365, 333 Pa. 397. 

19. Pa—^Dewart v. Masser, 40 Pa 
302. 

20. Notice that snretydhlp has 
ceased 

Pa—Dewart v. Masser, supra 

21. Ga—Polhlll V. Brown, 10 S.E. 
921, 84 Ga 338. 

50 C.J. p 261 note 33. 

22. lowa—^Burhans v. Squires, 39 
N.W. 181, 75 lowa 59. 

50 C.J. p 261 note 34. 

23. La—Chaffe v. Lisso, 33 LaAnn. 
206. 

50 C.J. p 261 note 35. 

C^ncellatioa of bond with no liabil¬ 
ity of surety 

U.S.—^Petrinovic v. American Surety 
Co., C.C.AN.T., 146 P.2d 978. 
Notice by conunlssloner of In- 
temal revenne to surety that bond 
is released held sufficient, since the 
presumption is that commlssioner 
did his duty.—^Hannum v. New Am¬ 
sterdam Casualty Co., 5 A.2d 366, 
333 Pa 397. 

24. N.T.—^Poultney v, Randall, 22 
N.Y.Super. 232. 
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25. N.C.—Buford v. Neely, 17 N.C. 
481. 

26. Conn.—^Ayres v. French, 41 
Conn. 142. 

Converslon held not shown 
Cal.—^McCoy v. Northwestern Cas¬ 
ualty & Surety Co., 39 P.2d 864, 
3 Cal.App.2d 534. 

27. Pa—!Eushln v. Independence In- 
demnity Co., 167 A. 286, 311 Pa. 
678—^Martz v. Continental Casual¬ 
ty Co., 14 A.2d 863, 141 PaSuper. 
187. 

Bond not acceptable to obllfiTee 
Where bond, which was to be ac¬ 
ceptable to lessor, was rejected, one 
depositing: collateral to indemnlfy 
surety was entitied to retum of 
collateral.—^Kushin v. Independence 
Indeninity Co., 167 A. 286, 311 Pa 
678. 

Pailure to issne r^ewal llqnor 11- 
oense 

Pa—^Martz y. Continental Casualty 
Co., 14 A2d 863, 141 PaSuper. 187. 

28- D.C.—^Equltable Surety Co. v. 
National Capital Bank, 278 F. 
1002, 61 APP.D.C. 289. 

29. Or.—i^elsey v. Hutchlnson, 245 
P. 1077, 118 Or. 325. 

50 C.J. p 261 note 41. 

Application of excess generaJly see 
supra S 320. 



72 C.J.S. 


PRINCIPAL AND 8URETY 


§ 321 


that he will refund the diflference;^® and a surety 
who has completed a contract of the principal on de- 
fault of the latter, and collected the paynaents due 
thereon, is liable to an accounting therefor in an 
action by the principaL^i 

The surety must account for the proceeds of se- 
curity even though he has taken an assignment of 
prior liens thereon discharged by him.32 
Where a surety, who has agreed to surrender se- 
curity and take a bond instead, breaks his agree- 
ment, he is liable for the expenses necessarily in- 
curred in procuring and offering the boncL^S 
Surrender by cosurety. Security given to two or 
more cosureties cannot be surrendered by one so as 
to affect the rights of the others.^^ 

Insolvency of estote of surety, Where the prin¬ 
cipal, in contemplation of a probable loss to the es- 
tate by reason of the suretyship, delivers property 
to the Principal devisees of the surety, and the debt 
is not paid, because the estate of the surety is in- 
solvent, the principal may recover the value of the 

property.35 

As between principal and guarantor of surety, 
Where a surety failed to give his principal credit 
for a sum of money received, and, after paying the 
bond of the principal on which he was liable, 
claimed and received from a guarantor of such 
bond the full amount paid, in an action by the prin¬ 
cipal against the surety the principal cannot recover 
such sum, since the surety is liable to the guarantor 

therefor.36 

b. Actions 

(1) In general 

(2) Charges and credits on accounting 


(1) In General 

General rules apply In an action by a principal 
against his surety for an accounting of property placed 
in the latter's hands as security, or of assumpsit for Its 
return. 

In accordance with the general rules goveming 
civil actions, where, on abandonment of a con¬ 
tract by the contractor, his surety assumes the con¬ 
tract and takes over materials, moneys, and equip- 
ment, the contractor has an action in assumpsit 
for money had and received for any excess over 
that needed to complete the work,37 «ven though a 
bili in equity for an accounting will lie.^S Where a 
bili in equity against a contractores surety by the 
contractores assignee for the benefit of creditors, 
for an accounting, is based on an indemnity agree- 
ment, and only incidentally involves the bond, the 
suit will not be dismissed because the terms of 
the bond preclude suit after a date which has 
passed^^ or because of the fact that the contractor 
defaulted and abandoned the contract.^® Such a 
bili has been held not dismissible because of the 
running of the ordinary statute of limitations as 
to particular items^^ or on the ground of laches, 
where the surety depended merely on lapse of time 
without any evidence to show prejudice from de- 
lay.42 

It has been held that, unless a waiver by him pro- 
tecting the principal. from liability is filed, a sure¬ 
ty is a necessary party ip an action by the prin¬ 
cipal against his cosurety in order to adjust pay- 
ments by him.'^^ 

General rules as to the admissibility^ and weight 
and sufEciency^^ of evidence, and the burden of 
proof^® apply. 


sa UJS.—U. S. !Pidelity. etc., Co. v. 
Worthington, C.C.A.AIa., 6 P.2d 
502, certiorari denled <46 S.Ct. 119, 
269 U.S. 683, 70 LJSJd. 424. 

31- Pa.—^Markee v. Philadelphia, 

113 A. 359, 270 Pa. 837. 

60 C.J. p 261 note 43. 

32. N.H.—^Hlddle v. Bowman, 27 N. 
H. 236. 

33. N.T.—Cook V. Casler, 78 N.T.S. 
661, 76 App.Div. 279. 

34. N.H.—Hayes v. Davis, 18 .N.H. 
600. 

35. Ky.—^Kerr v. Hdush, 61 S.W. 
262, 22 Ky.L. 1693. 

36. S.C.—Campbell v. Boyce, 88 S. 
QL. 391. 

37. “TT.S.—U. S. Fidelity, etc., Co. 
V. Worthlngtdn, C.C.A.Ala*, 6 F.2d 
502, certiorari denied 46 S.Ct. 119, 
269 nj.S. 683, 70 KEld. 42». 

Action by surety against principal: 
Generally see infra S§ 328^336. 
Statutory remedies see infra §§ 
338-338. 


[38. UJS.— tr. s. Fidelity, etc., Co. v. 
I WorthingiLon, supra. 

39. R.I.—Goff V. U. S. Tldelity & 
Guaranty Co., 61 A.2d 568, 72 R.I. 
363. 

40. R.I.—GolE V. U. S. Fidelity & 
Guaranty Co., supra. 

41. V. U. s. Fidelity & 
Guaranty Co., supra. 

Beasoii for nUe 

The runninff of the ordlpary stat¬ 
ute of limitations as to such Items 
would not necessarily bar the whole 
proceedlnsr for an accounting:, unless 
there were no other basis or claim 
in the hlll which would affect the 
amount of loss.—Goff v. U. S. Fidel¬ 
ity & Guaranty Co;, supra. . 

42. R.L—Goff V.. U. S. Fidelity & 
Guaranty Co^ supra. 

43. Or.—^Kelsey v. Hutchlnson, 246 
P. 1077, 118 Or. 326. 

44. U.S.—^Maryland Fidelity, etc., 


Co. V. Redfleld, C.C.A.Idaho, 7 F. 
2d 800. 

60 C.J. p 261 note 56. 

45. Fermittliigr security to remain 
lu insolrexKt bank 

On issue whether loss on certifl- 
cate of deposit.. occasioned • by In¬ 
solvency of bank should fjsai on 
plaintlff or on surety who entered 
bail bond for plaintlff, who grave cer- 
tlflcate as security, evidence was 
held not to show that surety negrli- 
gently permltt6d certiflcate to re- 
main in bank after its vlce-president 
had knowledsre that bank was of 
doubtful solvency.—^Kosior v. Na¬ 
tional Surety Oo., 171 A. 94, 112 Pa 
Super. 390. 

Svideuce held sufflcieiLt 
Kan.—Leeman v. Pagre, 100 P. 604, 
79 San. '479. 

50 C.J. p 262 note 66. 

46, AppUoabillty to particular lia. 
blUty 

In resistlng surrender of security, 
the burden is on the surety to show 
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Where the complaint of the principal States that 
property was conveyed to secure the surety after 
he became such, there is not a fatal variance be- 
cause the evidence shcrws that it was before he be¬ 
came surety.'*'^ 

The giving* or refusal of instructions is controlled 
by the usual principies applicable in the form of 
action employed.^* 

(2) Charges and Credits on Accounting 

In taking the account, the surety is entitled to 
credit for all reasonable disbursements by him aristng 
out of the retationship; he may be held responsible for 
the profits of the property, but not for losses not fairiy 
imputabie to hIm. 

In taking the account with respect to security, 
the surety is entitled to bc credited with all rea¬ 
sonable disbursements by him arising out of the 
relationshipA» Reasonable amounts paid as coun- 
sel fees or other expenses are to be credited to 
him,50 and he will be allowed interest on money 
paid by him in discharge of encumbrances on the 
property,®^ unless it would be inequitable to allow 
such interesL52 The value of property placed in 
his possession will be taken as of the time it was 
transferred to him,®^ and the surety has been held 
responsible for its profits,5^ but he is not charge- 
able with losses not fairiy imputabie to him.55 

Claim of surety not Party to action. In a suit 
by the principal against a surety for an account¬ 
ing for property transferred to him to secure him 


and a cosurety, enough of the amount found due 
the principal to cover an amount paid by the co¬ 
surety should be held in abeyance until the latter s 
claim is settled or adjudicated.®® 

§ 322. Rights as to Consideration for Under- 
taking 

A surety who has received a consideration is entitled 
to retain it wlthout accounting for It. 

Where a surety has received something as a con- 
sideration, he is entitled to retain it without ac¬ 
counting for it.5^ Likewise, if he has incurred lia- 
bility on the promise of consideration he can bring 
suit to recover it,58 even though his undertaking 
has not resulted in the benefit expected from it by 
his principal.58 

§ 323. Actions and Proceedings 

Apart from express contract, a surety's actIon against 
his Principal for Indenmificatlon or reimbursement Is on 
the contract implied by law, and, under most authorlties, 
cannot be maintalned on the principal claim or evidence 
of Indebtedness. The form of the action Is assumpsit, 
but in a proper case the remedy may be In equity. 

The right of a surety to recover from his prin¬ 
cipal the amount which he has paid in the latter*s 
behalf is a right which may be established in a court 
of law.8<^ In the absence of an express contract, 
an action by the surety against his principal for in- 
demnification or reimbursement is brought on the 
contract implied by law,®! though an express con- 


that a mortgra^e was intended to se¬ 
cure him not only on a bail bond 
ezecuted when the mortgage was 
assigned to him, but on others that 
it misht be necessary to glve in the 
proceedings.—Smith v. Wigler, 65 A. 
dOO, 72 N.J.Bq. 659, reversed on 
other grounds 70 A. 136, 74 N.J.Eq. 
435. 

47. Ind,—Warden v. Nolan, 37 N.E. 
821, 10 IndALpp. 334. 

48. Zbstmotions held ezro&eons or 
properly xefnsed 

IT.S.—^Uaryland Pidellty, etc., Co. v. 

Redfleld, C.CA..Idaho. 7 (P.ad 800. 

60 C.J. p 262 note 59. 

49. Kan.—^Leeman v. Page, 100 P. 
504, 79 Kan. 479. 

50 C.J. p 262 note 60. 

6a Pa.—Gommonwealth Riebsa- 

men, 75 Pa.Super. 234. 

51. N.H.—Riddle v. Bownaan, 27 N. 
H. 236. 

58. Or.—Kelsey v. Hutchlnson, 245 
P. 1077, 118 Or. 325. 

50 C.J. p 262 note 63. 

53. La.—Montgomery ▼. Russell, 10 
La. 330. 

Vt^—Crane v, Thayer, 18 Yt. 162, 
46 AmJ>. 142. 


5^ Mont.—^Leggat v. Palmer, 102 
P. 327, 39 Mont. 302. 

50 C.J. p 262 note 65. 

55. La.—Thomas v. Breedlove, 6 
La. 573. 

50 C.J. p 262 note 66. 

56. Or.—Kelsey v. Hutchinson, 246 
P, 1077. 118 Or. 825. 

57. Tenn.—^JTashvllle Bank v. Grun- 
dy, Meigs 256. 

50 C.J. p 262 note 73. 

Premiums of surety companies see 
infra § 397. 

Presumptions as to consideration 
see infra § 361 a. 

58. Qa.—Blount v. Bowne, 9 B.B. 
164, 82 Ga. 346. 

50 C.J. p 262 note 75. 

59. U.S.—Culbertson v. Stlllinger, 
C.C.Md., 6 P.Cas.No.S,463, Taney 
76. 

50 QJ. p 262 note 75. 

60. Mo.—^Lincoln County v. B. I. Du 
Pont De Nemours & Co„ 32 S.W. 
2d 292. 224 MoJLpp. 1183. 

Action by principal against surety 
for accounting of security see su¬ 
pra S 321 b. 


Limitatlons of actions: 

Plea of prescription and llmlta- 
tion see infra § 330 b. 

What statute applies see Limita- 
tions of Actions 8 69. 

When statute begins to run see 
Limitatlons of Actions § 160 b. 

Particular actions by surety against 
Principal: 

Action by surety company for con¬ 
sideration for undertaking see 
infra § 897. 

Action to set aside fraudulent con- 
veyance by principal see Fraud¬ 
ulent Conveyances 5 77 b. 

Right of subrogation see the C.J.S. 
tltle Subrogation §9 46-62, also 60 
C.J. p 740 note 4-p 781 note 97. 

61. Cal.—^Memer Lumber Co. y. 
Brown, 21 P.2d 690, 218 Cal. 136. 

Ga.—Gay v. Powell, 63 S.B.2d 681, 
79 Ga.App. 288—^Lamis v. Cal- 
llanos, 194 S.B. 923, 67 Ga.App. 
238. 

111.—^Runyan v. Moon, 267 Ill.App. 
312. 

Mo.—Krebs v. Bezler, 89 S.W.2d 936, 
338 Mo. 366, 103 A.L.R. 1177. 

Tex.—^Lewis v. Easley, Civ.App., 34 
S.W.2d 376. 

Wis.—^In re Onstad^s Bstate, 271 N. 
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tract of indemnity between the surety and the Prin¬ 
cipal does not preclude a suit on the implied con- 
tract.®2 Although there is some authority to the 
contrary,65 the surety*s action cannot, under most 
authorities, be maintained on the principal claim or 
evidence of indebtedness.®^ The fact that there 
has been a formal assignment of the judgmentss 
or execution®® in the creditores action does not pre- 
vent the surety from maintaining his suit for re- 
imbursement. 

The form of the action is assumpsit®^ for money 


paid,®® and, although a contrary view has been 
taken,®® it has been held that an action for money 
had and received will not lie.^® A surety cannot 
declare in tort for the purpose of evading the bank- 
ruptcy lawsJi 

The claim for reimbursement has been held 
a purely legal one, enforceable only by action at 
law, in the absence of special circumstances the 
remedy, however, may be by bili in equity in a 
proper case,*^® as where the surety on a joint ob- 
ligation seeks to recover from the estate of a de- 


w". 662, 224 AVis. 332, 109 
630. 

60 C.J. p 266 note 21. 

Express contract of indemnity be¬ 
tween Principal and surety grener- 
ally see supra § 315. 

Implied contract of indemnity be¬ 
tween Principal and surety gener- 
ally see supra S 316. 

Opea aooonnt 

Wliere surety paid half of note, 
remedy for recovering from Princi¬ 
pal the amount paid was not limited 
to action on note, and surety could 
sue individually on open account to 
recover amount paid.—Gay v. Pow- 
ell, 53 S.K2d 681, 79 GaApp. 288. 

62. Mass.—Gibbs v. Bryant, 1 Pick. 
118. 

63. Okl.—Pendergraft v. Phillips, 
156 P. 1189, 67 Okl. 106. 

50 C.J. p 265 note 22. 

Subrogation of surety to rights of 
creditor in debt and evidences 
thereof see the O.JJS. title Subro- 
gation § 54, also 60 C.J. p 754 note 
10-p 767 noto 19. 

Two oanses of aotioxi ob. note 

(1) Where surety on a note pays 
the obligation, a cause of action on 
the note or on the implied obliga¬ 
tion of the Principal to relmburse 
the surety arises, and one cause of 
action noay remaln enforceable even 
though the other has become barred. 
—^In re Seigel, D.CGa., 43 P.Supp. 
778. 

(2^ Where two suretles discharge 
note on default of principal, eanh 
paying one half of the face amoimt 
of note, they may bring joint ac¬ 
tion on note against principal or 
each may sue principal sei>arately, 
not on the note, but on implied 
promjse of principal to relmburse 
them.—Gay v. Powell, iz S.E.2d 581, 
79 Ga.App. 288—Tramis v. Calllanos, 
194 S.E. 923, 57 OaJ^pp. 238. 

(8) Ostensible coprlncipal on note, 
actually surety, may, after paying 
amount due from principal, recover 
it in suit against principal, either on 
note after transfer or on obligation 
of Principal arising otherwise.— 
Cfampbell v. Rybert, 167 S.E. 924, 
46 Ga.App. 461. 

Xn Texas 

<1> The anestion has been one of 


great difficulty to the courts of the 
state.—Pox V. Kroeger, 35 S.W.2d 
679, 119 Tex. 511, 77 AJL,IL 663, 

(2) Where a surety pays the debt 
of his Principal, he has his electlon 
to either pursue his legal remedies 
and bring an action in assumpsit, 
or to prosecute an action on the debt 
itself.—Fox V. Eroeger, 35 S.W.2d 
679, 119 Tex. 611, 77 A.L,.R. 663, 
overrullng Faires v. Cockerell, 31 
S.W. 190, 88 Tex. 428, 28 L.R.A. 628 
—City Nat. Bank of Houston v. Moo- 
dy, Civ.App., 1*15 S.W.2d 746, error 
dismissed.—Self v. Thompson, Civ. 
App., 35 S.W.2d 245. ' 

(3) Thls rule applies with equa! 
force to all debts whether or not 
represented by a negotiable instru- 
ment-—^Pox v. Kroeger, 35 B.W.2d 
679, 119 Tex. 611, 77 A.L.R. 663— 
Self V. Thompson, CivJlpp., 35 S.W. 
2d 245. 

(4) Surety purchasing note to 
avoid being sued thereon, with in- 
tention to sue principal for amount 
thereof, had such rlght.—Lewls v. 
Easley, Clv.App., 34 S.W.2d 376. 

(5) Other particulars ' of Texas 
rule see 50 C.J. p 265 note 23 [bj, 
Cd]. 

64h Cal.—Memer Lumber Co. v. 

Brown, 21 P.2d 590, 218 Cah 136. 
W.Va.—Perklns v. Hali, 17 S.E12d 

795, 123 W.Ya, 707. 

60 C.J. p 266 note 23—8 C.J. p 588 

note 76 [a]. 

Welght of anthorlty and reason 
Wis.—^In re Onstad*s 'Estate, 271 

N.W. 662, 224 Wis. 382, 109 A.L.II. 

630. 

AcconunodatloiL maker 

(1) Accommodation maker who 
paid note on default of principal 
maker was held entitled to recover, 
as surety, only amount paid, on 
Principal maker^s implied promise to 
indemnify, and not entitled to re¬ 
cover, on note itself, full amount 
thereof.—^In re Onstad*s Estate, su¬ 
pra. 

(2) Hights of accommodatlng 
against accommodated party to note 
generally see Bilis and Notes 9 750. 
Xn Missonri 

(1) A surety who has paid the 
hote on which he -^as surety must, 
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at law, base his action on the im¬ 
plied promise and not on the orig- 
inal obligation.—^Kelley v. Briggs, 
App., 290 S.W. 106—Van Hoose v. 
Southwestern Mach. Co., 154 S.W. 
165, 169 Mo.App. 54. 

(2) However, in equity he has the 
right to treat himself as the owner 
of the note and to proceed accord- 
ingly without reference to his legal 
remedies.—^Ferd Heim Brewing Oo. 
V. Jordan, 85 S.W. 927, 116 Mo.App. 
286. 

65- Midi.—Archer v. Laidlaw, 97 N. 

W. 169, 136 Mich. 88. 

50 C-J. p 266 note 24. 

66. U.S.—^McDaniel v, Biggs, D.C., 
16 P.Caj3.No.8.746, 3 Cranch aC. 
167. 

50 aJ. p 266 note 25. 

67. Pa.—^Bishoir v. Pehl, 29 A.2d 68, 
345 Pa. 689, 143 A.B.B. 1068. 

Tex.—Pox V. Eroeger, 35 S.W.2d 679, 
119 Tex. 611, 77 A.L.R. 663—City 
Nat. Bank of Houston v.' Moody, 
Civ^p., 116 IS.W.2d 746, error 
dismissed—Self v. Thompson, CIv. 
App., 35 S.W.2d 245—Lewis v. 
Easley, ClvJlpp., 34 S.W.2d 376. 

50 C.J. p 266 s^ote 26. 

ZmpUed assumpsit 

HI.—Runyon v. Moon, 267 HlJ^p. 
312. 

68. U.S.—Maryland Fidellty, etc., 
Co. V. Claibome Parlsh School 
Board. D.C.La., 11 tP.2d 404. 

50 C.J. p 266 note 27. 

Manner of peyment to support ac¬ 
tion see supra i5 309 a. 

69. U.S.—^McDaniel v. Riggs, D.C., 
16 F.Cas.No.8,745, 3 Cranch C.C. 
167. 

70. Mass.—Ford v. Keith, 1 Mass. 
139, 2 Am-D. 4. 

71. N.C.—^Ledbetter v. Tomey, 33 
N.C. 294. 

72. Mich.—Southern Surety Co.’ v. 
NichOis, 214 N.W. 137, 239 Mich. 
158. 

50 C.J. p 266 note 82. 

73. Mo.—^U. S. Fidelity & Guaranty 
Co. V. Huckstep, App., 72 S.W.2d 
838. 

50 C.J. p 266 note 33. 

Surety malclng part paymexLt of 
debt may, when debt is due, sue 
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ceased principal,'^^ and a surety whose right to ex- 
oneration is only equitable must sue in equity.*^® 

Time to sue and limitations, The limitation of 
time set forth in a bond issued by a surety does 
not apply in an action by him under an agre ement 
of the Principal to indemnify the suretyWhere 
a surety on a note brings suit against the Principal 
alleging payment, but fails to prove payment or 
that the action had accrued before the institution 
of the suit, a demurrer to his evidence on the 
ground that the action was prematurely brought is 
properly sustained.*^^ Under an express contract 
to indemnify the surety, the surety, when implead- 
ed in a concurso proceeding, has been held to have 
a right of action against the indemnitor even though 
the surety has not yet sustained actual loss or 
damage.*^® 

The requirement of payment by the surety be¬ 
fore a right of action for reimbursement arises 
or an action may be brought is discussed supra 
§§ 301, 309. 

Finding. In an action for money paid in set- 
tlement of a claim on the fidelity bond of a bank 
president, the finding of the trial court that the 
receiver of the bctnk first leamed of the loss claimed 
under the bond on or about a certain day is a find¬ 
ing as to when the bank leamed of the loss.^® 

A surety for a receiver, on an allowance of com- 
pensation for the receiver*s Services, is entitled 
to petition the court to have such amount as he 
paid under the bond applied to his indenmity for 
what he has paid out for the receiver,but the 
surety may claim no allowance as compensation to 
the receiver on a part of the fimd which was 
wrongfully misappropriated.®! 


§ 324. -Jurisdiction and Venue 

A questlon of Jurisdiction Is to be determlned as of 
the time when the surety makes the payment givlng 
rise to his cause of action. 

A question of jurisdiction is to be determined as 
of the time when the surety makes the payment 
giving rise to his cause of action against the Prin¬ 
cipal.®® Where the trial court had jurisdiction of 
the subject matter and parties in an action in which 
separate judgments were rendered, and error pro- 
ceedings were not prosecuted, whether the trial 
court had authority to render separate judgments 
is immaterial on the question of an alleged surety*s 
right to reimbursement from the principal.®® 

The general rules as to the nature or subject 
of an action as fixing venue are discussed in the 
C.J.S. title Venue §§ 6-78, also 67 C.J. p 24 note 5- 
p 94 note 80. 

§ 325. - Defenses 

a. In general 

b. Incapacity of principal 

c. Nonexecution of contract by principal 

d. Illegality 

e. Payment, satisfaction, and release 
a. In General 

Varicus particular circumstances have been held to 
be, or not to be, available as defenses In actions by 
suretles against their principais for Indemnlffcation or 
reimbursement. 

Various particular circumstances have been held 
to be, or not to be, available as, defenses in ac¬ 
tions by sureties against their principiis for in- 
demnification or reimbursement.®^ When sued by 
a surety, defendant may show that he is a cosurety 


both creditor and principal debtor 
in eanlty to compel, by <a suit In the 
nature of one for speciflc perform- 
ance, debtor to pay debt out of his 
ovn property in exonemtion of Enire- 
ty.—Ferguson v. Brogan, 149 So. 
772, 111 Fla. 234. 

JL surety payiag a note and receiv- 
hig it from payee with payee's in- 
dorsement thereon oould sue xnaker 
in a court of equity on theory of 
indemnlty, but such right was not 
ezdusive of any other right which 
surety inight have in a court of law. 
—Rechtine v. Weis, 2 Ohio Supp. 
280 . 

74. Ohio.—^Bames v. Shlnneberger, 
Tapp. 214. 

Va.—^Mountjoy t. Bank, 6 Munf. 387, 
20 Va. 387. 

Rigiits of surety against estate of 
prinoix>aI generally see supra $ 
813. 

75. Glades County, Pla.^ v. 


I>etrolt Fidelity & Surety Co., C. 
CA-Fla., 67 y.2d 449. 

EnfoTcement of payment or other 
exoneration generally see supra § 
303. 

75. N.T,—Continental Casualty Co. 

i v. National Slovak Sokol, 199 N. 

i B. 412, 269 N.T. 283—^American 
Bmployers' Ins. Co. v. Radzewe- 
luk, 4 N.T.S.2d 74, 167 Misa 447. 

77- Okl.—Jones v. Nelson, 10 P.2d 

: 408, 156 Okl. 236. 

78. Ia —Cook V. Ruston Oil Mills 
& Pertilizer Co., 127 So. 847, 170 
lA 10. 

79. Cal.—Faciflc Indemnity Co. v. 
Hargreaves, 98 P.2d 217, 36 Cal. 
App.2d 338. 

80. Mass.—Oommonwealth v. Gould, 
118 Mass. 300. 

81- Va—^Fidelity, etc., Co. v. An- 
derson, 150 S.E. 413, 165 Va 635. 
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82- N.a—Smith V. Moore, 63 N.C. 
138. 

50 C.J. p 266 note 37. 

83. Ohio.—^Hinman v. HTthofC, 90 N. 
B.2d 690, 87 Ohio App. 120. 

84. TJ.S.—Whipple v. American Sure¬ 
ty Co. of New York. C.C.A.Ga, 92 
P.2d 673. ■ 

Mich-—American Sur. Co. of N. T. 
V. Payne, 29 N.W.2d 118, 318 Mlch. 
670. 

N.T.—Americaji Emplcyers* Ins. Co. 
V. Radzeweluk, 4 N.T.S.2d 74, 167 
Mlsc. 447. 

Okl.—^Miller v. National Surety Co., 
14 P.2d 228, 159 OkL 76. 

Defenses in: 

Actions for premlums see infra § 
397. 

Summary proceedings see Infra § 
337. 

Noupayment see supra S 301. 
Payment of debt by principal or co¬ 
surety see supra 9 807. 
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with plaintiff, and not a principal,85 althongh plain- 
tifif actually supposed that defendant was a Princi¬ 
pal and, in a suit for reimbursement 'by the as- 
signee of a surety who had paid the debt, the Prin¬ 
cipal may rely on any defen$e he may have had 
against the surety.*^ A principal who has a good 
defense against the creditor, but fails to avail him- 
self of it in a joint action against him and the sure¬ 
ty, cannot set it up in a subsequent action for in- 
demnity by the surety who paid the judgment in 
the former suit,*^ and it is no defense in an ac¬ 
tion by a surety who has been compelled to pay a 
judgment in a replevin action in a suit on the re- 
plevin bond that the principal was not served in 
the latter suit*® The fact that misleading infor- 
mation was fumished to the principal by his secre- 
tary acting for the principal and not for the sure¬ 
ty is not available as a defense to an action by the 
surety on an indemnity agreement.®® 

In action to compel principal to pay debt, the 
defense that the creditor may, by reason of his 
laches, lose his right of action against the surety is 
not available.®! 

Indemnity bond. In an action on a bond executed 
by the principal to the surety to secure the latter 
for payments made on the suretyship obligation, it 
is no defense that the surety executed his policy of 
indemnity to the assignee of the obligee in the orig- 
inal transaction instead of to the obligee himself;®® 
nor is the fact that plaintiff-surety compapy there- 
after transferred its assets to another company 
which assumed its liabilities and lent plaintiff mon- 
ey to fulfill its obligations,-®® 

EstoppeL The fact that the principal has, in an 
action brought by the obligee, assisted the surety in 
defending against a liability not imposed by the 
suretyship contract does not estop him to assert 
his nonliability thereunder in a subsequent action 


by the surety against the principal.®^ 

Nomtion. In an action by an emptoyee^s bonds- 
man to recover from the employee the amount 
which plaintiff paid to the employer for a short- 
age in the employee’s account, an alleged novation 
between the employer and the employee has been 
held not usable as a defense.®* 

Failure to take charge of Utigation. The right 
of a surety on a replevin bond to recover from his 
principal the amount paid thereon by the surety 
is not affected by his failure to take charge of the 
litigation and keep the principal informed as to 
the progress thereof.®* 

b. Incapacity of Principal 

Wher© the contract secured may be avofded for In¬ 
capacity of the Principal, he may defeat the surety^s 
action founded on an impifed contract for reimburse- 
ment; but If an Infant is bound for the original debt, 
his surety may recover for reimbursement. 

Where the original contract secured may be 
avoided on the ground of incapacity of the princi¬ 
pal, he may defeat an action by the surety founded 
on an implied contract for reimbursement;®*^ but 
if an infant is bound for the original debt, however, 
his surety may recover for reimbursement®* 

'c. Honexecation of Coutraet by. Principal 

A surety cannot recover from the principal where 
the latter did • not execute the contract, Unless he Is 
ilable wlthoqt having done so, 

A surety cannot recover from the principal where 
the latter did not execute the contract,®® as 'where 
the name of the lafter was signed without author- 
ity,! unless the principal is liable without having 
executed the contract,® 

d. niegality, 

Where the surety pays with knowiedge of facts ren- 
dpring the transaction Illegal, the payment ie voluntary 
aod ,he cannot recover from the principal. 


Settlnsr np clalm due to principal 
see supra l 302. 

Surety without request see supra 9 
307 c (3). 

Voluntary payment see supra 9 
309 b. • 

Waiver of defenses in action by 
creditor see supra 9 309 b (4). 

86. Ga.—Schlosburg v. Tanenbaum, 
144 S.JBI. 804, 38 Ga.App. 641. 

86. N.H.—Whitehouse v. Hanson, 42 
N.H. 9. 

87. Ky.—^Hite v. Campbell, 10 B. 
Mon. 80. 

88. Idaho.—Corpus Juris dted In 
ffildelity & Deposit Co. of Mary- 
land V. Mason, 42 P.2d 486, 487, 65 
Idaho 397. 

50 C.J. p 266 note 42. 


89. Colo.—Dunkle v. Halght; 189 F. 
783, 68 Colo. 404. 

90. Mont.—American Surety Co. v. 
Butler, 284 F. 1011, 86 Mont. 684. 

91- N.J,—Holcombe v. Fetter, 67 A. 
1078, 70 N.J.BQ. 800. 

92. U.S.—Zane v. Citizens’ Trust, 
etc., Co., Pa., 117 F. 814. 55 aC.A. 
38. 

50 C.J. p 266 note 46. 

93. TJ.S.—^Zane v. Citizens' Trust, 
etc., Co.„ supra. , 

94. Mont.—^American Surety Co. v. 
Butler, 294 P. 1011, 86 Mont. 584. 

95. La.—Standard Accident Ins. Co. 
V. Feli, App., 2 ,So.2d 619. 

98, Tex.—American Surety Co, v. 
Fielder, Civ.App., 36 S.W.2d 818. 
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97. Ind.—Ayers v. Burns, 87 Ind. 
246, 44 Am-R. 769. 

60 C.J. p 267 note 49. 

98. N.H.—Conn v. Coburn, 7 N.H. 
368, 26 Am.D. 746. 

50 C. j. p 267 note 50. 

Infanfs contract of suretyship gren- 
eraUy see Infants 9 76 d. 

99. Tenao.—Wlnham v. Cnitchor, 3 
Tenn.Ch. 666—^Murray v, Winham, 
3 Tenn.Ch. 336. 

1. Tenn.—Winham v. Crutcher, 3 
Tenn.Ch. 666—^Murray v. Wiiilmzu, 
8 Tenn.Ch. 336. 

2. Mont.—^Woodman v. Calklns, 84 
P. 187, 13 Mont 363, 40 Am.SJR. 
449. 
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Although the mle is different i£ the surety Had 
no knowledge of the taint of illegality,® where a 
surety pays, knowing of facts which render the 
transaction illegal, such payment is a voluntary one, 
and no recovery can be had from the principal,^ 
even though the surety was compelled to pay in 
another jurisdiction.® So, sureties cannot recover 
from their principal where their agreement is ille¬ 
gal, although the contract between the principal and 
the creditor is perfectly legal and valid.® However, 
the fact that the transaction which necessitated the 
giving of the contract of suretyship was illegal 
will not make the contract itself illegaU 

In an action hy a surety against his principal 
to recover money paid on a bond conditioned on 
the latter’s compliance with a statute, the princi- 
paFs deniai that he violated the statute presents no 
defense, where its effect is to deny the legality of 
the proceedings whereby the assessment was made 
s^ainst him which the surety was obliged to pay.® 
Likewise, a Jiquor licensee cannot resist enforce- 
ment of his agpreement to indemni fy the surety on 
his bond on the ground that proceedings to for- 
feit the bond were illegal and proceedings to re- 
view have been instituted, since until the order, 
which is not alleged to be void ab initio, is va- 
cated, the surety is reqtiired to comply therewith.^ 

e. Fayment, Satdsfaction, and Belease 

Reimbursement or satlsfactlon by, or releasa of, the 
Principal is a good defense in an action against hlm by 
the surety. 

The principal can prove in his defense that he al- 
ready has reimbursed his surety,^® or facts which 
Show a good defense by way of accord and satisfac- 


tion or as an executed compromise^^ and releaseA^ 
Such a defense is not established, however, by a 
showing that the principal has transferred to his 
surety, in payment, notes which prove worthlessj^® 
and an agreement by the principal to convey to 
the surety a certain lot of land is not a defense if 
the agreement has not been complied with.^^ 

Where one cosurety has paid the creditor, the 
principal cannot escape liability to him by showing 
payment to another cosurety,^® and the liability of 
the principal is not affected by the fact that the 
surety who brings suit and who paid a debt has re- 
leased a cosurety.^® 

§ 326. -Set-Off or Counterclaim 

While a principal may have a valid counterclaim In 
a suit by the surety, he cannot offset as against the 
surety’s claim a sum which he wouid be bound to re- 
pay to the surety if recovered. 

A principal, in an action against him by a surety 
for reimbursement, may interpose a valid counter- 
ciaim held by him.^^ A principal cannot offset as 
against the suret 3 r’s claim a sum which he wouid be 
bound to repay to the surety if recovered.^® A 
claim of the principal against the surety on his 
notes, which might have been, but was not, litigated 
in the suit against both on the notes, resulting in 
a decree against them, which the surety paid, can¬ 
not, in the absence of a showing that the surety 
is insolvent, be used by the principal, in an in- 
junction suit against the cnforcement of an execu- 
tion issued for the surety^s use against the princi¬ 
pal, to offset the amount of the decree in execu- 
tion.^® 


3. Oonn.—Valente v. Porto, 105 A. 
338, 93 Conn. 146. 

Surety*s ris:}it to recover from Prin¬ 
cipal usury paid see the <XJ.S. ti- 
tle Usury $ 13-3, also 66 C.J. p 333 
note 20-p 334 note 40. 

4. U.S.—-Porsyth v. Woods, Mo., 11 
Wall. 484, 20 LJSJd. 207, 

50 C.J. p 267 note 56. 

Recovery back from creditor see sa¬ 
pra SS 233-298. 

Voluntary payment grenerally see su¬ 
pra f 309 b. 

5. Mo.—^Barley v, Stapletorij 24 Mo. 
248. 

6. ni.—Ramsay v. Whltbecik; 56 N. 
R. S22, 183 111. 550. 

50 C.J. p 267 note 58. 

7. lowa.—Green v. Schoenhofen 
Brewingr Co., 72 X.W. 655. 103 
lowa 362. 

50 C.J- p 367 note 59. 

8. Pa.—^Royal Indemnity Co. v. 
Gunzburg^, 173 A. 438. 114 Pa. 
Super. 303. 


9- N.T.—Peerless Casualty Co. v. 
Sawitz & Simon. 23 N.Y.S.2d 71, 
260 App.Div, 448. 

10. Md.—Nlhlser v. Nihiser. 96 A. 
611, 127 Md. 451. 

50 C-J. p 267 note 61. 

£2ffect of principales discharsre in 
bankruptcy on suretyes right to 
reimbursement see Bankruptcy S 
667. 

11. lowa.—Corpus deuris dted in 
McCrum v. Rubbert, 267 N.W. 766, 
767. 219 lowa 454. 

50 C.J. p 267 note 62. 

12. N.C.—^Moore v. Islegr. 22 N.C. 
372. 

50 CJ. p 267 note 63. 

Joint Judarment against principal 
and surety; release of surety 
Pa.—American Surety Co. v. United 
Socfeties, Coin.PI., 93 Pittsb.LegJ". 
308. 

Belease of seourity 
Where principal on tax abatement 
bond executed deed of trust to sure¬ 
ty as security for agreement to in-, 

790 


demnify hlm and deed was released 
so that Principal might ralse money 
to eflectuate pending settlement of 
his liability to the United Statos, 
without Intentlon to release Princi¬ 
pal from his contractual obllgation 
to Indemnify surety, principal was 
not released.—Pink v. Hanby, 18 S, 
E.2d 127, 220 N.C. 667. 

13. W.Va,—^Taylor v. Cox, 9 S.E3. 
70, 32 W.Va. 148. 

14. S.C.-^Praser v. Gtoode. 37 S.C. 
Lu X99, 

15. Pa.—^Lowry v. IiUmbermen*s 

Bank, 2 Watts & S. 210. 

16. Ky,—Crowdus v. Shelby, 6 J.J. 
Marsh. 61. 

17. Mass.—^Hartford Accident & In¬ 
demnity Co. v. Casassa» 16 N.B.2d 
860, 301 Mass. 246. 

18. Cal.--U. S. Fldelity, etc., Co. v. 
Smith, 275 P. 878, 97 Cal.App. 492. 

50 C.J. p 268 note 69. 

19. Miss.—^Edwards Bros. v. Bilbo, 
103 So. 209, 138 Miss. 484. 
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§ 327- - Conclusiveness as against Prin¬ 

cipal of Adjudication against Surety 

A Judgment against a surety, with proof of payment 
by him, fs prima facie evldence In an action to recover 
the amount from the principal. 

A judgment against the surety, with proof of 
pa 3 mient thereof by him, is competent prima facie 
evidence in an action to recover the amount from 
the principal.20 A judgment against a surety is 
not binding on the principal who was not a party to 
the suit,21 although it is otherwise where the prin¬ 
cipal had notice of the suit ,22 unless there was col- 
lusion between the creditor and the surety23 or 
negligence by the latter.24 On the other hand, 
where the judgment has been rendered against the 
principal as well as the surety, the former is con- 
cluded as to ali matters actually determined against, 
or waived by, him;25 and infancy,26 want of con- 
sideration,27 or illegality28 cannot be pleaded by 
the principal in an action by the surety to recover 
the amount paid on such judgment 

The mere fact that the judgment is against the 
surety alone in an action against him and the prin¬ 
cipal has, however, been held not to preclude the 
surety, afterward in an action against the prin¬ 
cipal, from showing that the debt was that of the 
principaL22 

§ 328. -Conditions Precedent 

A statutory requirement that a surety paying a 
Judgment must, In order to clalm repayment or contri- 


§§ 327-329 

bution by his principal, file a notice of payment and 
clalm Is mandatory. 

A Statutory requirement that a surety paying a 
judgment must, in order to claim a right of re¬ 
payment or contribution by his principal, file a no¬ 
tice of such payment and claim with the clerk of 
the court where the judgment was rendered, within 
a specified time after payment, is mandatory .20 

§ 329. -Parties 

a. In general 

b. Plaintiff 

c. Defendant 

a. In deneral 

The creditor Is a proper party In a suit by a surety 
against his principal for exoneration. 

In a suit by a surety against his principal for ex¬ 
oneration, the creditor, while he may not be a nec- 
essary party,21 is at least a proper one,22 that he 
may ‘*be at hand to receive the money.”23 in a 
suit by a surety to enjoin its principal, a contrac¬ 
tor, from disposing, or obtaining the balance, of 
moneys due under the contract, a bank which claims 
the money and holds a voucher therefor has been 
held an indispensable party.24 

Parties in summary actions are discussed infra 
§ 337, and actions by personal representatives of 
sureties, in Executors and Administrators § 710 f. 

Where the principal dies while an action against 
him and his surety is pending, if either party wants 
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20 . Mo.—Lincoln County v. E. I. Du 
Pont De Nemours & Co., 82 S.W.2d 
292, 224 Mo.App. 1183. 

50 C.J. p 268 note 71. 

Conclusiveness and eftect as agrainst 
indemnitor of prior adjudication 
agrainst indeznnitee generally see 
Indemnity 5 32. 

Conclusiveness as: 

Agrainst surety of adjudication in 
action against principal see su¬ 
pra S 261. 

Between cosureties, of former 
adjudication see infra { 870. 
Persons responslble over as conclud- 
ed by judgments generally see 
Judgments § 811. 

FiUl faith and oredlt danse of 
constitution has been applied so as 
to give full and complete effect to 
judgment for costs against Princi¬ 
pal, paid by surety.—^Lloyd v. TJ. S. 
Pidelity & Guaranty Co., D.C.Mun. 
App., 31 A.2d 669, certiorari denied 
64 S.Ct 88, 320 U.S. 780. 88 L.Ed. 
468, rehearing denied 64 S.Ct. 204, 
320 TT.S. 814, 88 L.BcL 491, and re¬ 
hearing denied 64 B.Ct. 1148, 322 T7. 
S. 770, 88 LJBd. 1595. 


21. N.T.—-Wallace v. Straus, 21 N. 
H. 66, 113 N.T. 238, 242. 

50 C.J. p 268 note 72. 

22. N.J.—North v. North, 114 A. 
411, 93 N.J.E(i. 70, afflrmed 116 A. 
871, 93 N.J.ECI. 508. 

50 C.J. p 268 note 73. 

23. N.C.—OBCare v. Grant, 77 N.C. 
203. 

24. N.C.—Hare v. Orant, supra. 

25. Ean.—^Reed v. Humphrey, 76 
F. 390, 69 Kan. 155. 

50 C.J. p 268 note 76. 

Conclusiveness of judgment gener¬ 
ally see Judgments §§ 592-848. 
Summary remedy see infra § 337. 

26. Ind.—^Dewltt v. Boring, 23 N.E. 
1085, 123 Ind. 4. 

27. Mo.—Pitts V. Fugate, 41 Mo. 
405. 

28. Oa—^Maples v. Cox, 74 Ga 701. 
50 C.J. p 268 note 79. 

Illegality as defense generally see 
supra 5 325 d. 

29. S.C.—Peters v. BarnhiU, 19 S.C. 
L. 234. 

50 C.J. P 268 note 80. 
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30. Okl.-—Mlller v. Andrews, 43 P. 
2d 415, 171 Okl. 479. 

Payment of judgment by surety gen¬ 
erally see Judgments $ 556. 

31. Ala—Alabama Bank & Trust 

Co. V, Gamer, 142 So. 568, 225 Ala 
269. 

32. Ala—Alabama Bank Trust 

Co. V. Garner, supra 

33. Ala—Alabama Bank & Trust 

Co. V. Garner, supra 

34. U.S.—Garretson v. National 

Surety Co., C.C.APIa, 63 P.2d 847, 
certiorari denied National Surety 
Co. V. Garretson, 54 S.Ct. 65, 290 
U.S. 638, 78 L.Bd, 555. 

Beason for xnle 

In the controversy raised by the 
suit the bank has an interest of 
such a nature that a flnal decree 
cannot be made without alfecting 
that interest; such a decree cannot 
properly be made In a suit to which 
one who is dlrectly interested in re- 
sisting the granting of the relief 
sought therein Is‘not a party.'—Gar¬ 
retson V. National Surety Co., C.C.A. 
Pia., 63 P.2d 847, certiorari denied 
National Surety Co. v. Garretson, 64 
S.Ct 55, 290 U.S. 638, 78 L.Ed. 565. 
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the heirs and representatives of the principal made 
parties, the duty rests on such party to interplead 
them.s® 

b. Plaintiff 

The action against the principal Is properly brought 
by the surety making payment, and can be maintalned 
oniy in his name. Suretles paying the debt cannot Join 
as plaintlffs, but must sue separately, uniess they are 
permitted to JoIn by statute, or have made payment 
Jointly. 

The action against the principal is properly 
broug^ht by the surety who makes the payment,^® 
and can be maintained only in his own name.^*^ 
At law sureties who have paid the debt cannot join 
as plaintiffs but must sue separately,®* uniess they 
are permitted to join by statute,®* or have made 
pa 3 nnent jointly,^® as where payment is made from 
a joint fund^i or by a joint note.^® 

Cosureties who have not paid anything* have no 
interest in the suit to recover back the amount 
paid by plaintiif>® So, it has been held that, if a 
suit is necessary to enforce securities, cosureties 
are not necessary parties thereto;^^ but the co- 
sureties^® and the creditor^® are proper parties 
plaintiff in an action to compel the principal to pay 
the debt and exonerate the sureties. 

e. Defendant 

If the original llablflties of several prlnclpals are In 
distinet proportlons, a separate action must be brought 
against each. When the surety proceeds in equity, ali 
interested parties not complainants shouid be made de- 
fendants, and, where the debt Is unpaid and the surety 
seeks exoneratlon or Indemnlty by such suit, the creditor 
must be a party. 


Coobligors who are principals are jointly liable 
to their surety, as discussed supra § 307 c (2), but, 
if the original liabilities of several principals are 
in distinet proportions, a separate action must be 
brought against each one.^^ A surety who has paid 
a note and received contribution from a cosurety 
is not a necessary party to a suit by the latter 
against the principal for the amount contributed,^» 
and so, where the surety has paid the debt, he may 
proceed against the principal or may subject a fund 
without making the creditor a party>® 

In accordance with the well recognized general 
rule, as discussed in Equity § 133, when the surety 
proceeds in equity, ali interested parties who are 
not complainants shouid be made defendants,®* 
and, where the debt is unpaid and the surety seeks 
exoneration or indenmity by such suit, the credi¬ 
tor must be a party,since the ultimate relief is, 
not to have the amount paid to the surety, but to 
the creditor.®® 

§ 330. -Pleading 

a. ' In general 

b. Issues, proof, and variance 
a. In Geniexal 

The complalnt, declaration, or petition In an action 
by the surety against his principal must state every 
fact necessary to entltle the plaintiff to recover. 

The complaint, declaration, or petition in an ac¬ 
tion by the surety against his principal must state 
every fact necessary to entitle plaintiff to recover.®® 


35. Tex.—^Klmball-^Krougli Pump Co, | 
v. Judd, CivJV.pp., 88 S.W.2d 879. 
86. Mo.—^Busbi V. Haeussler, 26 Mo. 
App. 26$. 

50 C.J. p 269 note 82. 

Payment by one of several sureties 
generally see supra 9 807 o (1). 
Beal or neoessary party In interest 

U.S.—Hartford Accident & Indem- 
nity Co. v. Flanagan, D.C.Ohio, 28 
P.Supp. 416. 

K.T.—^American Bmployers’ Ins. Co. 

V. Radseweluk, 4 N.T.S.2d 74, 167 
Wjbc. 447. 

37- U.S,—U. S. V- Preston, Pa., 27 
P.Cas.No,16.087, 4 Wasb.C.a 446. 
50 aX p 269 note 88. 

38. H.CL—Hudson v. Aman, 74 S.E. 
97, 158 N.C. 429. 

50 G.J. p 269 note 84. 

39. Hd.—'Puhrman v. Fuhrman, 80 

A. 1082, 115 486. 

50 C.J. P 269 note 85. 

4a Ga—Gay v. PoweW, 63 S.E.2d 
681, 79 GaA^pp. 288—^Laznis v. Cal- 
Uazios, 194 6JB1 938, 67 GaApp. 
888 . 

50 C^J. P 269 note 86* 


41- Vt.—Thomas v. Carter. 22 A. 

720. 63 Vt. 609, 14 L..R.A. 82. 

50 C.J. p 269 note 87. 

42. N.T,—^Enos v, Lteach, 18 Hun 
139. 

50 C.J. p 269 note 88. 

43. Cal.—-Townsend v. Sullivan, 84 
P. 435, 8 Calj^pp. 116. 

50 C.J. p 269 note 89. 

44. Ind.—^Morgan v. Street, 62 N.B. 
99, 28 Ind.App. 131. 

50 C.J. p 269 note 90. 

45. N.C.—^Ferrer v. Baxrett, 57 N.C 
456. 

46. N.C—^Ferrer v. Barrett, supra 
47- Cal.—Chipmaji v. Morrill, 20 

Cal. 130. 

48. Cal.—Stone v. Hammell, 22 P. 

203, 3 Cal.XTnrep.Cas. 128. 

Jolnln^r principal and cosurety in 
action for contribution see infra S 
j 377. 

! 49. N.C—^Murpby v. Jackson, 58 N. 
C 11. 

! 50. Me.—Scribner v. Adams, 78 He. 

I 541. 

I 50 CJ. p 269 note 99. 
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51. Ky.—^Hurm v. Collignon, 261 S. 

W. 602, 202 Ky. 807. 

50 CJ. p 269 note 1. 

52. N.C—Murpby v. Jackson, 68 
N.C 11. 

60 CJ. p 269 note 2. 

53. Mont.—Corpus Jnrls clted in 
Kipp V. Paul, 103 P.2d 675, 677, 
110 Mont. 613. 

Or.—^New Amsterdam Casualty Co. 
V. Terrall, 107 P.2d 843, 166 Or. 
390. 

50 C.J. p 269 note 5. 

In actlons for money paid generally 
see Money Paid $ 12. 

Pleading in statutory actlons by 
surety against principal see Infra 
5 337. • 

Fleadlngs beld BUfflclent 

Ala.—Kilgore v. Union Indemnlty 
Co., 132 So. 901, 222 Ala 376. 

Mo.—^Henneke v. Strack, App., 101 
S.W.2d 743—Way v. Raby, App., 
49 S.W.2d 672. 

Mont.—Klpp V. Paul, 103 P.2d 675, 
110 Mont 613. 

Wis.—^U. S. Fidelity & Guaranty Co. 
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It must Show affirmatively, by proper allegation, the 
facts disclosing a liability of the principal for which 
plaintifT surety was responsible,®^ and the fact of 
payment,55 and should contain allegations show- 
ing the nature of the obligation,56 whether the 
promise was in writing,57 and the name of the 
payee;58 but it is not necessary that the pleader 
use the precise words of the obligation,58 words 
of equivalent meaning being sufiScient^O In short, 
the petition should so state the facts of the claim 
sued on as to identify it so that the record without 
other aid would support a plea in bar of another 
suit between the same parties on the same claim.6l 

Where the surety^s legal obligation to pay ap- 
pears from the facts alleged in his pleading, in 
an action for reimbursement, he need not allege 
that the pa 3 anent was made at defendanfs re- 
-quest,®^ and, if the indebtedness paid by the sure¬ 
ty was evidenced by a judgment, it is not neces¬ 
sary to set forth a copy of the judgment,or to 
allege that the court rendering it was within the 
state and had jurisdiction;®^ and, in the ab^ence 


of any exception to the general law of suretyship, 
a surety suing a principal for reimbursement need 
not allege that a judgment was obtained against 
the surety adjudicating the fact of the principars 
default.®® 

The complaint has been held to be founded on 
the implied contract of indemnity, notwithstanding 
the original claim was based on a note which is 
shown to have been satisfied,®® and although it is 
alleged that the surety procured a transfer of the 
claim by the creditor to himself.®*^ In an action to 
enforce payment by the principal or other exon- 
eration, the bili should allege that the debt is past 
due®® and that the surety is liable on it.®® 

The surety cannot obtain specific relief except 
such as is consistent with the ‘allegations and prayer 
in his complaint.*^’® 

Demurrer, plea, or affidavit of defense. It is no 
ground for demurrer in an action by a surety on 
a note to recover from the principal a forced pay¬ 
ment to a holder for value that defendant had a 


V. Pullen, 283 K.W. 462, 280 ^s. 
137. 

50 O.J. p 269 note 5 [a]. 

Becovery of attor]Le3r’8 fees 
A general count for money paid 
is snfflcient in an action by the 
bondsman < to recover back money 
paid fo]?, the benefit of his principal; 
and, If the action is brought on both 
general and speclaJ counts, any ob- 
jections based on the latter are im- 
material.—^Mltchell v. Chambers, 5 
N.W. 67, 43 Mich. 160. 

OrosB bUl held germane to original 
blU 

Ala—Hawkinj? v. Holman, 196 So. 
880, 239 Ala 541. 

54. Or,—New Amsterdam Casualty 
Co. V. Terrall, 107 P.2d 843, 166 
Or. 390—National Burety Co. v. 
Johnson, 239 P. 638, 116 Or. 624. 

I^OBB oaiued by wrongflBl aot of 
prlXLdpal oh' fldellty bond 
Pa—^National Surety Corp. v, Nul- 
ton, 66 PaDist.&C6. 149* 

domplalnt held InsoAolent 

Or.—^New Amsterdani Casualty Co. 

V. Terrall, 107 P.2d 843. 166 Or. 
390. 

60 C.J. p 270 note 6 [a]. 

55. B:y.—^Hufl&nan v. National Sure¬ 
ty Co., 61 S.W.2d 960, 244 Ky. 714. 

Tenn.—Henegar v. Brannon, 137 S. 

W. 2d 889, Tenn.App. 1. 

Allegation of past oompnlBlon or 
obligation to pay 

(1) In action by ‘surety agailnst 
Principal for amount paid on nota 
allegation that plaintiff . was com- 
pelled to pay the note was a suffi¬ 
cient allegation that he actoally 


paid It—^Henneke v. Strack, Mo. 
App., 101 S.W.2d 743. 

(2) In surety*s action against 
Principal to recover money paid on- 
bond, averment that s’arety “was ob- 
liged to pay’* was sufflciently defi¬ 
nite statement of payment, word 
“was** being past indicative of **be” 
and Indicating an accomplished 
fact—Royal indemnity Co. v. Gunz- 
burg, 173 A. 438, 114 PaSuper. 808. 
Obllgee’B aoknowledgment of pay¬ 
ment 

In surety*8 action against Princi¬ 
pal to recover money paid on bond, 
Principal could not dalm lack of 
specific allegation that surety paid 
where attached to surety^s state¬ 
ment was obligee’s wxitten admowl- 
edgment of payment—^Royal Indem¬ 
nity Co. V. Crunzburg, supra. 
Allegation of nonsattBfaotlon of note 
stLed on 

Sureties, alleglng that note sued 
on was not satisfied by them or any- 
one else, were not entitled to* ludg- 
ment a^nst defaultlng principal 
for balance due and sale of land to 
satisfy mortgage securlng them 
against liability.—-Pields v, Letcher 
State Bank, 64- S.W.2d 910, 246 Ky. 
229. 

56; Ky.—^Lossle v. 'Prederick, 108 
,S.W. 886, 32 Ky-li. 1343. 

S7k Ky.—^Lossle v. Prederlck, supra 
58. Ky.—Lossie v. Fredericfc, su- 

pra 

69. Wash.—American Burety Co. v. 

Heether, 228 P. 867, 131 Wash. 
.73. 

60. Wash.—American Surety Co. v. 
Heether, supra 
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81. Ky.—^Lossie v. IPrederick, 108 S. 
W. 886, 82 Ky.L. 1343. 

62. Cal.—Clanton v, Coward, 7 P. 
787, 67 Cal. 373. 

50 C.J. p 270 note 13. 

63. Ind.—^Harker y. Qlidewell, 23 
Ind. 219. 

60 C.J. p 270 note 14. 

64. Ind.—Hopewell v. Kerr, 36 N. 
R 48,. A IncLApp. 11. 

65. Mo.—U. S. Fldellty & Guaranty 
Co. V. Hudostep, App.. 72 S.W.2d 
838. 

Payment before rendition of judg¬ 
ment generally see supra 9 309 b 
( 1 ). 

66; Znd.r~^Runkle v. Pullln, 97 N.BL 
966, 49 Ind.App. 619—Goodwin v. 
Davis, 43 N.li. 881, 15 Ind.App. 
120, 

Action, on principal claim or evi- 
dence of indebtedness generally 
see supra § 323. 

67- Tex.—^Boyd v. Beville, 44 S.W. 
287, 91 Tex. 439—Creen v. Hoppe, 
Civ.App., 176 S.W. 1117. 

68. Ohlo.—Rapp V. Cincinnati Plas- 
tic Relief Cp., 10 Ohio Cir.Ct,N.S., 
676, 30 Ohio Clr.Ct 433. 

50 C.J. p 270 note 19. 

69. Mass.-^otting v. Otis Kl. Co., 
101 N.B. 367, 214 Mass. 294. 

50 C.J. p 270 note 20. 

7a Wis.—Hlnckley v. Pflster, 63 N- 
W. 21, 83 Wis. 64. 

50 C.J. p 270 note 21. ^ 

Prayer of oaross biU held snfflolent 
Ala—^Hawkins v. Holman, 195 So. 
880, 239 Ala 641., 
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good defense to the note in the hands of the orig- 
inal payee, and that plaintiff, with knowledge of 
such defense, voluntarily made such pa 3 nment,'^^ 
sucli contention being available only in a plea to 
the merits.72 In an action by the surety to ob- 
tain reimbnrsement for the amount of the judg- 
ment paid by it, a merely defective statement of 
the fact of nonpayment by defendant to the surety 
of the amount paid by the latter is good when test- 
ed only by general demurrerJS 

In order for a plea or aflSdavit of defense to be 
sufficient it must set up a defense to the cause of 
action alleged in plaintifFs pleadings.^^ A plea 
that defendant sued as maker of a note was in fact 
surety thereon to the knowledge of a cosurety pre- 
sents a good defense to an action by such cosurety 
to recover the fuU amount of the note which he 
has paid.^® 

An amendmeht of "the surety s pleading may be 
permitted in a proper case-^e So, in a proceeding 
by a surety to foreclose a chattel mortgage of the 
Principal, given to indemnify the surety, it has 
been held proper to permit an amendment credit- 
ing the mortgagor with a sum paid by the surety 
before maturity.^^ xhe allowance of an amended 
answer rests largely in the discretion of the trial 
court^® 

Ambiguous plcadings are defective.^® 
b. Issnes, Proof, and Variance 

In actions by sureties agalnst thelr principais the 
proof is confined to the Issues raised by the pleadings, 
and a material variance between the pleadings and proof 
is fatal. 

In accordance with the general rules of pleadings 


in actions by sureties against their principais, the 
proof is confined to the issues raised by the plead- 
ings.80 The plea of "prescription and limitation,” 
expressed in general terms, must be understood as 
applying to the time which had elapsed after the 
cause of action accrued as between plaintiff and de¬ 
fendant,and under it defendant cannot raise the 
defense that the surety had not availed himself 
of the statute of limitations in the suit against him 
by the creditor.82 Variance as to a note cannot 
arise in an action by a surety on the note for mon- 
ey paid to the use of the principal,®^ since the note 
itself is not declared on, as discussed supra § 323. 
The bili or complaint will not be dismissed for an 
immaterial variance,®^ but a material one is fatal,86 

§ 331, - Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Fresmmptioiis and Buiden of Proof 

In an action by a surety against his princIpal, tho 
surety has the burden of proving every fact essentlal 
to his right to recover. As In other civII actions the 
court wIlI Indulge In approprlate presumptions arising 
from the facts proved. 

In an action by a surety against his principal, 
the surety has the burden of proving every fact 
essential to his right to recover.8® Accordingly, 
the surety must show that he became such at the 
principales request®*^ The burden is on him to 
show the relation, in an action in which his right 
to a particular recovery depends pn his relation 
as surety to another as principal,and, if the 
surely has paid voluntarily, he must show that the 


71. Mo.—Baldrid^re v. Kyazt, App., 
260 S.W. 536. 

7a Mo.—^BaJdrldg-e v, Hyan, supra. 
Ta. Ariz. —Sandoval v. U. S. T^del- 
ity, etc., Co., 100 P. 816, 12 Ariz. 
348. 

74. m. —•U. S, Pidelity, etc., Co. v. 

Connors, 222 IllA^pp. 1. 

7B. Oa.—Schlosburgr v. Tanenbaum, 
144 S.E. 804, 38 Ga.A.pp. 641. 

76. Pa.—^National Surety Corp. v. 
Xulton, 65 Pa.Dist.&Co. 149, 

77. Ga.—Shatties v. Baker, 89 S-E. 
373, 18 Ga.App. 300. 

78. X.C.—Pink V. Hanby, 18 S.B. 
2d 127, 220 N.C. 667. 

79. Mont.—Oppman v. Steinbrenner, 
42 P. 1016. 17 Mont 369. 

50 C.J. p 270 note 30. 

80. 3>efeiise not alleged 

A Principal vrlio has not alleged a 
defeutse tending to rebut a prima 
faoie case made out by the surety 


cannot avail himself of It—■tJ. S. 
Pidelity, etc., Co. v. Connors, 222 Hl. 
App. 1. 

81. Tex.—‘Bnnls v. COcke, 2 Tex. 
592. 

82. Tex.—^Ennis v. CoGke, supra. 
Time to sue generally see supra 5 

323. 

83. Ind.—Cameron v. Warbritton, 
9 Ind. 361. 

84. Tenn.—Shaplra v. Paletz, Ch. 
App., 59 S.W. 774. 

50 C.J. p 271 note 38. 

85. Mass.—Hunneman v. Liowell 
Sav. Inst, 91 N.E. 526, 205 Mass. 
441. 

86. Contraot oonflictlng with obU- 
gation. 

In a suit for exoneration, a surety 
has the burden of proving that the 
Principal, as the creditores agent, 
made an oral contract conflicting 
with the surety’s written obligation. 

794 


—^Alabama Bank & Trust Co. v. Gar- 
ner, 142 6o. 568, 225 Ala. 269. 
Ezistence of prlncipal ’0 obUgation 
Mo.—TJ. S, Pidelity & Guaranty Co. 
V. Huckstep, App., 72 S.W.2d 838. 

87, Miss.—^Edge v. Kelth, 21 Mlss. 
295. 

Mo.—^McPherson v. Meek, 30 Mo. 345- 
Assumption of liability of surety 
without reauest of principal gen¬ 
erally see supra 9 307 c (8). 
Puttlng up conateral Becurity 

One puttlng up stock as collateral 
security for another, which stock 
was applied on indebtedness by pled- 
gee, was only requlred to show that 
putting up of the stock as collateral 
security was done with the knowl¬ 
edge or at the reguest of such other 
person.—^Barger v. Gethlng, Ohio 
App., 52 N.E.2d 94. 

88. XJ.S.—Westgate v. Maryland 
Cas. Co., C.C.A.Mich., 147 F.2d 177- 

50 C.J. p 271 note 46. 
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debt was in fact recoverable.*® The burden is on 
a former principal to show that the relation has 
been changed by the former suret/s assuming the 
debt.®*> In ain action for money paid, the surety 
should prove the original agreement by proof of 
the bond or other contract,^! and, if the fact does 
not appear on the face of the instrument, he should 
show it by other means ,^2 

On the other hand, the burden of proving af¬ 
firmative defenses rests on defendant.xhe bur¬ 
den of going forward wkh the evidence may shift 
from one side to the other as the case proceeds.®^ 

Presumptions as to the nature of the liability on 
a note signed by two or more makers is discussed 
in Bilis and Notes § 658. 

Payment, A surety, in order to recover from a 
principal money paid, must prove that 'he has paid 
the debt or discharged the principal for the amount 
he seeks to recover.®*^ A payment by the surety 
on the principars account is presumed to be made 
at the request of the latter,®® and to extinguish his 
liability to the creditor.®^ If it does not appear 
when the surety made payment, it will be presumed 
that it was at maturity of the debt,®^ and before 
he brought suit^® Where a surety pays a judg- 
ment and receives an assignment thereof, it will 
be presumed that such payment was made on the 
date of the assignment^ In the absence of evi¬ 
dence of a partnership or joint interest, the pre- 
sumption is that, where two or more sureties have 
paid the debt of the principal, each fulfilled his duty 
by paying his own share.^ 


As against the principal, a surety is bound by 
the presumptive satisfaction of an execution arising 
from a previous levy on personal property belong- 
ing to the principal, and the burden is on him to 
destroy, by sufficient proof, the presumption of 
payment thus created.® 

Partial payments before maturity are presumed 
to have been made by the principal rather than by 
the surety.^ 

Consideration, It is presumed, after forfeiture 
of bail bonds, that no further obligation to pay pre- 
miums or Service charges thereon exists,® and, in 
the absence of evidence to the contrary, the pre¬ 
sumption is that a consideration passed from the 
surety to a third person paying the obligation for 
him.® 

CompUance wiih sfatutory provisions. In the ab¬ 
sence of proof to the contrary, compliance by a 
foreign surety company with the laws of the state 
will be presumed.*^ 

b. Admissibility 

General rules governlng the admlsslblllt/ of evidence 
In civll actions have been applled In actions by sureties 
against their principals. 

General rules have been applied in determining 
the admissibility of evidence in actions by a surety 
against his principal, as, for example, in deter- 
'mining the admissibility of evidence pertaining to 
the agreement of the parties,® payment or settle- 
ment of the obligation,® the principars liability to 


89u Ala.—Halsey v. Murray, 20 So. 

675, 112 Ala. 185. 

Furohase of lost InHtmmeiit 

Owner of lost stodc certtflcatet 
who secured duplicate on flllngr proof 
of ownership and bond, was not 11- 
able to surety, whlch reserved rlgrbt 
to secure dlscharge on default of 
owner and whlch purchased lost cer- 
tlflcate when It reappeared, wlthout 
proof that holder had tltle thereto, 
slnce owner was not In default un- 
less surety became llable to holder 
of lost certlficate on Its presenta- 
tlon.—American Surety Co. of New 
York V. Cunningrham, 275 N.W. 1, 
200 Mlnn. 566, 112 A.L..H. 892. 

9a Ky .—Stratton v. Heuser, 42 S. 
W. 1133, 19 1019. 

91. Mlss.—^Edgre V. Kelth* 21 Mlss. 
295. 

92 . Mlss.—^E3dgre v. Kelth, supra. 
98. "Ky .—^Maryland Oasualty Co. v. 

Cowherd, 146 S. v7.2d 848, 284 Ky. 
659. ' 

94. Puerto Rlco.—^Rolsr v. Bodrl- 
STuez, 16 Puerto Rico 193, 

50 C.jr. p 271 note 52. 


Burden of evidence grenerally see 
Evidence § 110. 

95. Ky.—HufCman v. National Sure¬ 
ty Co., 51 S.W.2d 960, 244 Ky. 714. 

Me.—Vermeule v. York ClifiCs Impr. 
Co., 74 A. 800, 105 Me. 350, 134 
Ain.S.11. 653. 

Tenn.—^Henegrar v. Brannon, 137 &. 
W.2d 889, 24 Tenn.App. 1. 

96. N.Y.—Blanchard v. Blanchard, 
113 N.Y.S. 882, 61 Misc. 497, af- 
flrmed 118 N.Y.S. 1096, 133 App. 
Div. 937, afflrmed 94 NJB3. 630, 201 
N.Y. 134, 37 L.R.A.,N.S., 788. 

97. Ala.—ColUns v. Boyd, 14 Ala. 
505. 

60 C.J. p 271 note 60. 

98. lowa.—^Heaton v. Ainley, 74 N. 
W. 766. 

99. Mlss.—Presly v. Donaldson, 33 
Mlss. 92. 

1- lowa.—Searln^ v. Berry, 11 N. 
W. 708, 58 lowa 20. 

2. Me.—^Lrombaxd v. Cobb, 14 Me. 
222 . 

3. Mlss.—^Brown v. Kidd, 84 Mlss. 

1 291. 
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4. Me.—TaJbot v. Hathaway, 93 A. 
834. 113 Me. 324, 1 A-Ii.R. 772. 

60 ax p 271 note 65. 

5. Cal.—Tlsnhhauser v. Jarvis, 273 
P. 66, 95 Cal.App. 524. 

Action by surety company for pre- 
mlums see infra 5 397. 

6. Mlss.—Presly v. Donaldson, 33 
Mlss. 92. 

7- Mlnn.—New York Fidelity, etc., 
Co. V. Bickhoff, 65 N.W. 351, 63 
Mlnn. 170, 56 Am.S.R. 464, 30 L.. 
RJL 686. 

60 C.X p 272 note 70. 

8. TJtah,—^Hartford Accident & In- 
demnlty Co. v. Clegg, 135 P.2d 919, 
103 Utah 414. 

50 O.X p 272 note 73 [a]. 

9- D.C.—Lloyd v. U. S. Fidelity & 
Guaranty Co., Mun.App., 31 A.2d 

I 669, certiorari denled 64 S.Ct. 88, 

I 320 TJ.S. 780, 88 KEd. 468, rehear- 
ing denled 64 S.Ct 204, 320 U.S. 
814, 88 Li.Ed. 491, and rehearlngr 
denled 64 S.Ct. 1148, 322 U.S. 770, 
88 UBd. 1595. 
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the surety,!® and other matters.^^ Evidence is al- 
ways admissible to show the equitable rights of 
the Principal and surety toward each other,^2 and, 
as between the immediate parties, to show their 
true relation in fact, although different from that 
indicated by the instniment or their relative posi- 
tions thereon.^^ Evidence which is material to 
the right to recover the amount alleged to have 
been paid by plaintiff as surety is admissible,as 
is the note on which the payment was made.^® 

a "Weigbt and Snfficiency 

Qeneral pules governing the welght and sufllclency 

Qa.—Gay v. Powell, 53 S.XL2d 681, 

79 GglApp. 288. 

50 C.jr. p 272 note 74. 

10. Jndffmeiit of orediioire a^alnst 
surety was held admissible in Inter- 
pleader action between surety and 
princlpal*s assigmee to show princi¬ 
pales liability to surety.—-Lincoln 
County V. K I, I>u Pont Pe Nemours 
& Co.. 32 S.W.2d 292, 224 Mo.App. 

1183. 

IL Mont.—^Legrgat v. Palmer, 

P. 327, 39 Mont. 302. 

56 C.J. p 272 note 76. 

Xndaoemeat to tOga. as surety 

In action on open account to re¬ 
cover, among: other thingrs, an 
amount paid by creditor as surety 
on note of debtor, testlmony by 
creditor that debtor told him that, 

If he would slgn as surety, a certain 
other would slgu as surety also was 
admissible.—Gay v. Powell, 53 S.E. 

2d 581, 79 GaJLpp. 288. 

S'ote deposited as collateral 

In action on open account to re¬ 
cover, amongr other thinss, amount 
paid by creditor as surety on note of 
debtor, evidence respectingr another 
note, deposited by creditor with 
payee of flrst note as collateral, was 
admissible over objection of ir- 
relevancy and Immateriality.—Gay 
V. PoweU, 53 S.IL2d 681, 79 Ga-App. 

288. 

Pinanoiftl aUlUy; possesslos. of 

fuiLds 

(1) In action by surety on bond 
of former sberifl to recover under 
indemnity clause for counsel fees 
and other expenses incurred in de- 
fendingr suit by county against 
former aherlff and the surety, court 
should have admitted testimony con- 
cemlnsp former sherilTs flnancial 
8d»llity at the time of the litigatlon 
by county against them.—^Maryland 
Casualty Co. v. Cowherd, 146 S.W.2d 
843, 284 Ky. 659. 

(2) In action on bond to reim- 
burse gamishment bondsman for at- 
tomey*s fee paid to defend action on 
gamtBhmfmt, bond ' agOinst debtor 
and bondsman jointiy, evidence that 
debtor had fonds to pay origlnal 
Jttdgment on whXcb. gamishment 


of evidence fn civll actlons have been applied In actions 
by sureties against their prlncipals. 

The rules determinative of the weight and suffi- 
ciency of evidence in civil actions generally have 
been applied in determining the weight and suffi- 
ciency of evidence in actions by sureties against 
their principals,!® for example, with respect to 
the sufficiency of evidence to sustain findings^*^ 
or to support a verdict^^ or judgment.^^ 

Liability. The record of an action by the cred¬ 
itor is prima facie evidence, in a suit by the surety 
for reimbursement, of the liability of the surety 
and of the liability of the principal over to him.^o 

SvidexLoe beld snfflcieiit to sus- 

Cal.—Merner Lumber Co. v. Brown, 
21 P.2d 690, 218 Cal. 186—Pacific 
Indemnity Co. v. Hargreaves, 98 
P.2d 217, 36 Cal.App.2d 338. 
lowa.—^MdKey-Fansher Co. v. Row- 
en. 5 N.W.2d 911, 282 lowa 660. 

Ky.—^MoSeley v. Gregory, 64 S.W.2d 
29, 245 Ky. 620. 

Wls.—^London & Lancashire Indem- 
nity Co. v. Crook, 6 N.W.2d 681, 
241 Wls. 571, 144 A.L.R. 613. 

50 C.J. p 273 note 83 [a]. 

D.C.—National. Surety Co. v. Ana- 
costia Finance Corp., 26 F.2A 985, 
58 APP.P.C. 207. 

50 C.J. p 273 note 83 [b]. 

Suxetyship and payment; parol evi- 
denoe regnlred 

In action by surety on note 
against principal to recover amount 
paid by surety, findlngs ,as to sure- 
tyship and payment could not be 
based on note alone, but reaulred 
parol evidence of the relationship of 
the parties and the circumstances 
attending the payment.—^Hennehe v. 
Strack, Mo.App., 101 S.W.2d 743. 

18. Evidence beld STLQiolent 
Ga.—Gay V. Powell, 63 S.E.2d 581, 

79 Ga.App. 288. 

Obio.—Comihercial Casualty Ire. Co. 

V. Creager, App., 43 N.E.2d 900. 
Okl.—^Minton v, American Surety Co. 
of New York, 88 P.2d 883, 184 Okh 
602. 

19. Bvldenoe beld snfflclent 
Ky.—Doli V. Reed, 13 S.W. 1081, 12 

Ky.L. 300. 

50 C.J. p 273 note 84 [a]. 

2a Ark.—Bone v. Torry, 16 Ark. 
83—Snider v. Greatbouse, 16 Ark. 
72, 63 Am.D. 64. 

Conclusiveness of adjudlcation in 
action by creditor against surety 
see supra S 327. 

Payment on demand by lignor board 
Where control board revoked llg- 
uor license wben licensee dld not 
answer charges and bis surety, on 
demand by board, paid penalty of 
bond, surety was prima facie enti- 
tl^d to indemnity, and licensee dld 
not overcome elfect of sucb proof by 
deniai that be vlolated licLuo^ law 


102 


proceedings were based was beld. 17. 
properly excluded as immaterial.— 
Coggin V. U, S. Fidelity & Guaranty 
Co.. Tex.CivJ^pp., 100 S.W.2d 206.1 
error dismissed. 

12. U.S.—^In re May, D.C.Mass., 16 
F.Cas.No.9,327, 17 NatBankr.Reg. 

192 

Md.—Nibiser v. Nihiser, 96 A. 611, 

127 Md. 461. 

13. N.J.—Apgar v. Hiler, 24 N.J. 
tAW 812. 

60 C.J. p 272 note 78. 

Relation of parties to commercial 
paper see Bilis and Notes § 675. 

14. Md.—Nibiser v. Nihiser, 96 A. 

611, 127 Md. 451. 

15. Ind.—Cameron r. Warbritton, 9 
Ind. 351. 

Pa.—HUl V, Voorbies, 22 Pa. 68. 

16. U.S.—Kelleam v. Maryland Cas¬ 
ualty Co. of Baltlmore, Md., C,C,A. 
Okl., 112 P.2d 940, reversed on 
otber grounds 61 B.Ct. 696, 312 TT. 

S. 377, 85 L.Kd. 899. 

D.C.—Lloyd V. XJ, S. Fidelity & 
Guaranty Co., Mun.App., 31 A.2d 
669, certiorari denled 64 S.Ct. 88, 

320 XT-S. 780, 88 L.Ed. 468, rebear- 
ing denied 64 S.Ct. 204, 320 U.S. 

814, 88 LuEd. 491, CLnd rehearing 
denied U S.Ct. 1148, 322 U.S. 770, 

88 L.Ed. 1595. 

La.—^U. S. Fidelity & Guaranty Co. 

V. Sellers, 187 6o. 869, 18 La.App. 

366. 

Tex-—U. S. Fidelity & Guaranty Co. 

V. Holcomb, Clv^App., 269 S.W. 
487. 

50 C.J. p 272 note 81 [a]. 

Ziile of bolder of lost certiilcate 
In action by surety against owner 
of lost stock certiflcata wbicb sure¬ 
ty purchased on its reappearance, 
evidence tbat bolder of lost certlfi- 
cate was innocent purcbaser for 
value wlthout notice was InsufiSLcient 
to establlsb title of bolder under 
common law, which applied In ab- 
sence of proof of law of situs of 
lost certificate at time of its trans¬ 
fer to prior bolders.—American 
Surety Co. of New York v. Cunnlng- 
ham, 275 N.W, 1, 200 Minn. 666, 112 
A.L.R. 892. 
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Where the applicatiori for a bond provides that 
vouchers showing payment by the surety of any 
claim in connection with indemnity on behalf of 
applicant shall be conclusive evidence of the fact 
and amount of liability, a surety producing a vouch- 
er in a suit against the principal for reimburse- 
ment for money paid makes out a prima facie 
case,and is entitled to recover from the principal 
where the latter makes no effort to rebut such prima 
facie case by proof of fraud or lack of good faith .22 
On the other hand, a surety’s compromise with 
the creditor is only prima facie evidence of the 
principales liability on the indemnifying agree- 
ment,23 and cannot prevail against the principars 
uncontradicted testimony denying ali charges of 
guilt or irregularity.2^ 

Payment, Possession by the surety of the note 
on which he was surety is prima facie evidence 
that he has paid it^B and has not been repaid by 
the principal, 26 and the assignment to the surety 
of a judgment recovered by the creditor against the 
principal sufficiently shows that the surety paid the 
judgment in full;27 on the other hand, possession 
of such a note by the principal is prima facie evi¬ 
dence of payment by him.28 In particular cases 
the evidence has been held suflScient^® or insuflS- 
cient^o to show payment by the ‘surety, or insuffi- 
cient to show that the surety had accepted payment 
of the indebtedness due him from the principal.61 

§ 332. - Questions of Law and Fact 

In an action by a surety against his principal, con- 


troverted questions of fact are for the Jury.’ The direc- 
tlon of a verdict Is proper only where the evidence war- 
rants It. 

In an action by a surety against his principal, it 
is for the jury to determine controverted questions 
of fact under proper instruction of the court.22 
Thus, on conflicting evidence, whether the surety 
acted in good faith,38 or whether a promise sued 
on was original or collateral,^^ is a question which 
should be submitted to the jury. So, also, where 
the defense is that the relation of the parties has 
changed, whether the original surety was entitled 
to recover from the original principal the amoimt 
of a judgment previously rendered against the for¬ 
mer is a question for the jury.86 Qn the other 
hand, where the evidence on an issue is legally 
insuffident, it should not be submitted to the jury.86 

Directiofb of verdict. Although a directed ver¬ 
dict has been held proper where the material facts 
were admitted,^^ or one party has failed to diake 
out his case,38 a verdict should not be directed 
when such a procedure is not warranted by the 
evidence.28 So, the dkection of a verdict for the 
surety is improper where there is a direct con- 
flict in the evidence offered by the parties.^® 

§ 333. -Instructione 

In an actIon by a surety against’ hfs principal, the 
court In Its Instructions should state correctiy the legal 
principais appllcable to the case. 

In an action by a surety against his principal, it 
is the duty of the’ court to state conrectly in its 


or board'8 niles.—^Fidelity & Casual- 
ty Co. of New York v. Zappolo, 274 
N.T.S. 698, 153 Mlsc. 258. 

21. La.—Standard Accident Ins. Co. 
V. Feli, App., 2 So.2d 519. 

22. Ija.—Standard Accident Ins. Co. 
V. Feli, supra. 

23. HL—National Slovak Soc. of U. 
S. A., for Use of American Surety 
Co. of New York v. Matlocha, 29 
N.F.2d 946, 807 Ill.App. 41. 

24. m.—National Slovak Soc. of U. 
S. A., for use of American Surety 
Co. of New York v. Matlocha, su¬ 
pra. 

25. AJa.—Oorpns Juris oited lu Mc- 
Glaus^hn v. Pearman, 18 So.2d 80, 
82, 245 Ala 524. 

Tex.—Ooxpus Juris dted in Ameri¬ 
can Surety Co. v. Fielder, Civ. 
App., 86 S.W.2d 818, 819. 

50 C.J. p 271 note 56. 

26. Ala—OorpiiB Juris oited lu Mc- 
Glausrhn v. Peaniian, 18 So.2d 80, 
82, 245 Ala 524. 

Me.—^Talbot v. Hathaway, 93 A. 834, 
113 Me. 324, 1 A.L.R. 772. 

27. Tex.—American Surety Co. v. 
Fielder, Civ.App., 36 S.W.2d 818. 


2& Pa—Herr v. "Wltmer, 28 Pa 
Dist 413. 

29. Cal.—Memer Lumber Co. v. 
Brown, 21 P.2d 590, 218 Cal. 186- 

50 C.J. p 272 note 82 [a]. 

Fayment in jood falth 
Tenn.—National Sur. Corp. v. Buck- 
les, 219 IS.W.2d 207. 81 Tenn.App. 
610. 

30. FrestQnption of paymsnt by 
Principal keld rebutted 

Me.—^albot v. Hathaway, 93 A- 884, 
113 Me. 324, 1 A-L-R. 772. 

50 C.J. p 272 note 82 [b]. 

31. BZy.—Porter v. BedeU, 116 S.W. 
2d 641, 273 Ky. 296. 

32. Minn. —-U. S. Fidellty & Guar- 
anty Co. v. Falk, 7 N.W.2d 398, 
214 Mizm. 188. 

Ohio.—Commerdal Casualty Ins. Co. 

V. Creagrer, App., 48 N.F.2d 900. 
Aoceptanoe of pxoperty by surety in 
satisfaotion 

Ky.—^Moseley v. Gregory, 54 S.W.2d 
29, 246 Ky. 620. 

Beasonable attoxney*s fees and ex¬ 
penses 

Tex.—^U. S. Fidellty & Guaranty Co. 
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▼. Holcomb, C1V.APP., 269 S.W. 
487. 

33. Mo.—National' Surety Co. v- 
Casner, 263 S.W. 1067. 

N-Y.—National Surety Co. v. Fulton, 
183 N.Y.S. 287, 192 App.Div, 646. 

34i Hl.—^Barly v. Cassens, 216 Hl- 
App. 581. 

35. SJD.—Heinrlch v. Magee, 217 N. 
W. 631, 62 S.D. 871. 

36. Ky.—^Maryland Casualty Co. v- 
Cowherd, 145 IS.W.2d 843, 284 Ky. 
659. 

37. Mass.—Maryland Fidelity, etc., 
Co. V. Cataldo, 164 N.B. 879, 265 
Mass. 458. 

38. N.J.—^Title Guaranty, etc,, Co- 
V. Fusco Constr. Co., 101 A. 248, 
90 N.J.Law 630. 

Tex.—American Surety Co. v. Field¬ 
er, Civ.App., 36 S.W.2d 818., 

39. Miss.—U. S. Fidelity, etc., Co. 
V. White. 63 So. 829, 106 Miss. 28. 

Pa.—^Maryland Fidelity, eta, Co. v. 
Call, 81 Pa.Super. 132. 

4a lowa.—^Fiderity Deposit Co. v- 
Ryan, 282 N.W. 721, 226 lowa 1260. 
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mstructions the legal principies applicable to the 
case.*i The instnictions must conform to the 
pleadings and the evidence,^® and must not be ar- 
gumentative^* or confusing.^^ 

§ 334. -Judgment 

If the surety Is seeking to enforce payment, the 
court should make the necessary orders; a court hav- 
Ing all Irrterested parties before it should adjudicate and 
protect, by its decree, all the equitles of the parties as 
exposed by the evidence. 

In a suit by a surety against his principal for in- 
demnity before payment, under a statute giving 
such remedy, the j'udgnient ag^ainst the principal 
should be for a particular sum to be realized on 
execution, and not merely that the principal in- 
demnify the surety.^^ If the surety is suing to 
enforce payment, the court should make such or¬ 
ders as may be necessaty to accomplish this pur- 
pose.4® Thus, the court, having all interested par¬ 
ties before it, should adjudicate, adjust, and pro- 
tect, by its decree, all the equities of the respective 
parties as they are exposed by the evidence.'^^ a 
personal judgment may be had against the Princi¬ 
pal,^* and, if the suret/s action is brought in the 
same court in which the creditores daim has pro- 
ceeded to judgment, it is proper to order the amount 
collected on the judgment against the principal to 
be paid into court for the benefit of the owner of 
the original judgment-^^ A decree for payment 
to the surety before he has paid the debt is er- 


roneous,®® the proper decree being that the pro- 
ceeds of the judgment be applied on the debt®i 
or for the payment of the amount to the holders of 
the debt.®2 

Judgment for specific thing. The surety is en- 
titled to judgment against the principal for the 
same specific thing he himself has been adjudged 
to pay.®* 

Conclusiveness. A judgment in an action by 
sureties against the principal to foreclose a mort- 
gage to satisfy the indebtedness paid and unpaid 
is not conclusive as to the amount of daims of 
creditors not parties at the time it was rendered.®^ 

§ 335. -Amount or Extent of Recovery 

a. In general 

b. As affected by medium of pajrment 

c. Interest 

d. Costs and expenses 
a. Ia General 

In an action against his principal for relmburse- 
ment, a surety Is not entitled to recover more than the 
amount or value actually paid by him, with Interest; the 
Principal Is entitled to the benefit of any compromise or 
settlement wlth the creditor. 

The measure of recovery in an action by a surety 
against his prindpal for reimbursement is the 
amount he had to pay on the daim against which 
he was indemnified,®® and it is the same whether 


41. lowa.—^Hubenthal v. Crlbbons. 
150 KW. 1067, 168 lowa 630. 

50 C.J. p 273 note 92. 

ItL fl trn eti oiis aeid pcopesr or eixoiLe- 
oTUsly refnsed 

Ga.—Gay v. Powell, 53 S.R2d 681, 
79 Ga.App. 288. 

Ky.—^Moseley v. Gregory, 54 S.W,2d 
29, 246 Ky. 620. 

50 C.J. p 273 note 92 [c]. 

zastrnction, held erronjeoxui or prop* 
erly xefosed 

ICo,—^Maryland Casualty Co. v. Spit- 
caufsky, 178 S.W.2d 368, 362 Mo. 
647. 

50 C.J. p 273 note 92 [d]. 

42. Mo.—^Mazrlajid Casualty Co. v. 
Spitcaufsky, supra. 

Xostnietlon. beld not Iznproper undar 
pleadings 

Ga.—Gay v. Powell, 53 S.S.2d 681, 
79 G«uApp. 288. 

Ja stru c tl ona lield exroneoiui or prop- 
erly xefosed 

Tex.—Coggin v. U. S. Fidellty & 
Guaranty Co., Civ.App., 100 S.W. 
2d 206, error dismissed. 

54 C.J. p 273 note 93 £a]. 

48: Xnstnxotion lield not ao^rnmen- 
tatlve 

Ga.—Gay v. Powell, 53 S.E.2d 681, 
79 GaApp. 288. 


44. Xostmotlon. Ii41d not confusing 
Ga.—Gay v. Powell, supra. 

Ky.—^Moseley v. Qregory, 64 S.W.2d 
29, 245 Ky. 620. 

45- Ija.—^Mudd V. Bogers, 10 Ija. 
Ann. 648. 

48. Kan.—^Hutchinson Wholesale 
Grocer Co. v. Brand, 99 P. 692, 79 
Kan. 340. 

Knforcement of payment generally 
see supra § 303. 

47. Cal.—Josephian v. Idon, 227 P. 

204, 66 Cal.App. 650. 

P€L—^Massachusetts Bondlng & Ins. 
Co. V. Smyser-Royer Co., Com-Pl., 
58 York Lieg.Bea 202. 

50 C.J. p 273 note 3. 

Joint Uability of surety wlth pria. 
cipal 

In suit for exoneratlon, surety 
may be declared Jointly llable wlth 
Principal, notwithstanding as In- 
dorser of notes he could not be sued 
Jolntly with principal, he comes into 
a court of equity seeking rellef, sub- 
mits himself to the Jurlsdiction of 
the court, and offers to do equity.— 
Alabama Bank & Trust Co. v. Gar- 
ner, 142 So. 568, 225 Ala- 269. 
Affirmativa reUef against creditor 
(1) In suit by surety for exonera- 
tion, in absence of speciai equities, 
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affirmative relief cannot be granted 
as against creditor.—Alabama Bank 
& Trust Co. V. Gamer, supra. 

(2) Blghts and remedies of surety 
as to creditor or obllgee generally 
see supra §S 286—299. 

48. Kan.—^Hutchlnson Wholesale 
Grocer Co. v. Brand, 99 P. 692, 79 
Kan. 840. 

49- Kan.—Hutchinson Wholesale 
Grocer Co, v. Brand, supra. 

60. W.Va.—^Lewls v. Toney, 85 S.E. 
30, 76 W.Va. 80. 

51a W.Va.—Lewis v, Toney, supra. 

52. Ky.—^Rutherford v. Blchart, 2 
Ky.Op. 161. 

53. Va.—Graves v. Webh, 1 Call 
443, 6 Va. 443. 

60 C.J. p 273 note 9. 

64, Ky.—^Hurm v. Collignon, 261 S. 

W. 602, 202 Ky. 807. 

55. flJ.S.—TJ. S. for Use and Benefit 
of W. A. Bushlight Co. v. David- 
son, D.C.Idaho, 71 P.Supp. 401. 

La.—Cook V. Ruston Oli Mills & 
Fertillzer Co., 127 «So. 347, 170 La. 
10 . 

60 C.J. p 274 notes 12, 13. 

Fnll reimbursement 

(1) Surety who paid note was en¬ 
titled to Judgment against principal 
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the action is brought on the implied, or on an ex- 
press, promise to reimburse.56 The surety cannot 
collect any more than the amount or value actually 
paid by him®*^ with interest, as discussed infra sub- 
division c of this section, even though he has taken 
an assignment of the full claimj^s the principal 
can be held only for the amount for which the sure¬ 
ty became liable, either primarily or secondarily 
Accordingly the principal is entitled to the bene¬ 
fit of any compromise or settlement made with the 
creditor;®® but a proper charge made by the sure¬ 
ty for the suretyship need not be credited against 
the amount of the recovery,®! and the principal 
can have no benefit from a voluntary payment 
made to the surety by the latteris partner, where 


there is no privity between such partner and the 

principal.®^ 

The surety is not entitled to recover for remote 
and indirect losses suffered by him which could 
have been avoided by payment of the debt.®^ 

A party suing as surety for the full amount of 
a note paid may recover one half of it where it ap- 
pears that one half of the proceeds was used for his 
benefit®^ 

b. As Af ected by Medium of Payment 

A surety paying In property or depreciated paper 
may recover to the extent of Its value; If the property 
l8 of oreater value than the amount of the debt, he Is 
not entitled to recover the excess from the principal. 


maker for full amount paid.—Salz- 
berg: V. Deutsch, 270 N.Y.S. 595, 150 
Hisc. 870. 

(2) A surety who haa been made 
to pay should have full reimburse- 
ment out of the assets of the Prin¬ 
cipal debtor as far as it can be grlven 
him wlthout injustlce to others; and 
the rlghts and Interests which must 
be balanced in determinlng: what is 
a just distrlbution are those of the 
surety, the creditor whom he has 
secured, and the general creditors.— 
American Surety Co. of New York v. 
Bethlehem Nat. Bank of Bethlehem, 
Pa., D.C.Pa., 23 F.Supp. 722, re- 
versed on other grounds 116 P.2d 
76, reversed on other srrounds 62 S. 
Ct 226, 314 U.S, 314, 86 L.Ed, 241, 
138 AL..H. 509. 

(3) Where one who stands in po- 
sition of surety is obligred to pay ali 
or part of common obligration, he is 
entitled to full reimbursement from 
the Principal, and statute permit- 
ting contribution between codebtors 
who are each liable in the same 
rl&ht is Inapphcable.—Grholson v. 
Savin, 31 N.B.2d 858, 137 Ohio St. 
661, 139 A.L.R. 76. 

(4) A surety on a draft, when he 
satisdes a judgment against himself 
and the acceptor and principal debt¬ 
or jointly, may recover of the prin¬ 
cipal debtor the full amount paid in 
satisfaction, since as between him¬ 
self and the principal he is not com- 
pelled to contribute.—Wainwright v. 
Atkins, 61 So. 454, 104 Mlss. 438. 

Money paid out for breaCh of prior 
bond 

Mass.—Hartford Accident & Indem- 
nity Co. v. Casassa» 16 N.B.2d 860, 
301 Mass. 246. 

ValTie of stook pnt up as ooUateral 
Ohio.—^Barger v. Gething, App., 62 
N.E.2d 94. 

56. Ariz.—Sandoval v. IJ. S. Fidel- 
ity, eta, Co., 100 P. 816, 12 Ariz. 
348, reversed on other grounds 32 
S.Ct. 298, 223 U.S. 227, 56 L.Ed. 

415. 


57. TJ.S.—Ward v. First Nat. Bank, 
C.C.A.MO., 76 P.2d 266. 

Ark.—Corpus Juris oited Iu Shinn v. 
Kltchens. 186 S.W.2d 168, 173, 208 
Ark. 321. 

D.C.—^Laber v. Gall, to Use of Mer- 
cury Indemnity Co. of St Paul, 
110 P.2d 697, 71 APP.D.C. 346. 

Ky.—Huffman v. National Surety 
Co., 51 S.W.2d 960, 244 Ky. 714. 
Mo.—Farmers & Mechanica Sav. 
Bank of Troy v. Jennings, App., 
138 S.W.2d 703—(Lincoln County 
V. B. L Bu Pont I>e Nemours & 
Co., 32 IS.W.2d 292. 224 MoJLpp. 
1183. 

Tex.—^Indemnity Ins. Co. of North 
America v. McMlllan, Clv.App., 
153 S.W.2d 264—Corpus Juris dt- 
ed in American Surety Co. v. 
Flelder, ClvApp., 36 S.W.2d 818, 
819. 

50 C.J. p 274 note 14. 

“It is a well-settled rule of law 
that a surety will not be allowed to 
speculate on his principal.”—Ameri¬ 
can Surety Co. v. Flelder, Tex.Civ. 
App., 36 S.W.2d 818, 819. 

At common law, a principales obli- 
gation to his surety was merely that 
of indemnity, and surety could not 
realize a prodt at principales ex¬ 
pense, but could recover from Prin¬ 
cipal only the amount actually paid 
in satlsfying principales obllgation. 
—Napier v. Buff, 136 S.W.2d 1083, 
281 Ky. 779. 

BrUle under statute 

Ky.—Napier v. DuflC, supra. 

Payment of note 

Mo.—^Henneke v. Strack, App., 101 
S.W.2d 743. 

Offset by surety held limited to 
amount said by him to satisfy judg- 
ment, and not full amount of judg- 
ment.—Koudsi v. Mathiwos, Tex.Civ. 
App., 147 S.W.2d 686. 

58. D.C.—^Laber v. Gall, to Use of 
Mercury Indemnity Co. of St. 
Paul, 110 F.2d 697, 71 App.D.C. 
345. 

50 C.J. .P 274 note 16, 

799 


Suinir Principal on oxiglnal obliga- 
tion 

Under a statute providlng that, if 
a surety pays the whole or any part 
of a debt or liability for which he 
is bound as such, he may recover 
the amount from the principal by 
action of law, a surety who dis- 
charges his principal's obllgation is 
limited to recovering the amount 
actually paid, even though he takes 
an assignment of the obllgation 
from the creditor and brings action 
against the principal thereon; a 
surety may not be permltted to cir- 
cumvent the statute by suing on the 
origlnal obllgation rather than on 
the obllgation of indemnity.—Napier 
V. DuU, 136 lS.W.2d 1083, 281 Ky. 779. 

59- Or.—New Amsterdam Casualty 
Co. V. Terrall, 107 P.2d 843, 166 
Or. 390—National Surety Co. v- 
Johnson, 239 P. 538, 115 Or. 624. 

60. D.C.—^Laber v. Gall, to Use of 
Mercury Indemnity Co. of St. 
Paul, 110 P.2d 697, 71 App.D;a 
345. 

60 C.J. P 274 note 17. 

Settlement by ordlnarily 
persou 

If surety settled liability asserted 
against it by payment of a sum of 
money, surety was entitled to recov¬ 
er of Principal such sum, if any, not 
in excess of amount paid, as an ordl¬ 
narily prudent person, in conduct of 
his own business, and under same 
circumstances, would have paid to 
settle such a liability asserted 
against him.—^Indemnity Ins. Co. of 
North America v. McMillan, Tex. 
CivA^pp., 153 S.W.2d 264. 

61- Ark.—Shinn v. Kltchens, 186 S. 
W.2d 168, 208 Ark. 321. 

62. Ark.—Shinn v. Kltchens, supra. 

63. Tenn.—^Vance v. Lancaster, 8 
Hayw. 130. 

60 C.J. p 274 note 18. 

64. Pa—Mundorf v, Wier, 38 Pa 
Super. 348. 
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A surety who makes a pa>Tnent in property, as in 
land, may recover from his principal to the extent 
of the value thereof and, where the surety pays 
in depreciated paper, he is not entitled to recover 
more than its value.®® However, the promise im- 
plied on payment by a surety is a promise to pay 
the debt, not the value of the property;®*^ there- 
fore, if the property is of greater value than the 
amount of the debt, the surety is not entitled to 
recover the excess from the principal,®® and, if 
the debt is satisfied by execution sale of the sure- 
ty*s property, his recovery is measured by the 
judgment satisfied, and not merely by the value 
of the property,®® or it is measured by what the 
property sold for, regardless of any greater actual 
value.*^® 

The value of the property is its market value^^ 
at the time of payment but, if the principal and 
surety agree on the value of such property, other 
creditors of the principal do not have any right to 
object'3^® 

c. Interest 

A surety may recover from the principal for Inter¬ 
est paid the creditor. He is also entitled to Interest, at 
the statutory rate, on the amount he was required to 
pay the creditor, such Interest running from the date 
of payment by him. 


The surety is entitled to recover against the prin¬ 
cipal reimbursement for interest paid by the for¬ 
mer to the creditor.7^ He is also entitled to recover 
interest, at the, statutory rate,^® on the amount 
which he has been required to pay to the creditor,'^® 
such interest, under the rules or statutes govern- 
ing the accnial of interest, being held to run from 
the date of payment by the surety,and not from 
the date of institution of his suit against the prin¬ 
cipal for reimbursement but a surety against 
whom judgment is recovered for the diversion of 
funds by the principal has been held entitled, on 
recovering judgment over against the principal, to 
interest from the date of the conversion.*^® 

d. Costs and Bxgenses 

(1) In general 

(2) Attorney*s fees 

(1) In General 

A surety can recover from his principal all reason- 
able expenses and necessary costs incurred because of 
the relatlonship, but, in the absence of express agree- 
ment or Joinder by the principal In the action, not for 
costs and expenses unnecessarlly Incurred. 

A surety can recover from his principal all rea- 
sonable expenses and necessary costs that he has 
incurred because of the relationship;®® if the prin- 


65. Aa;»praiMd value of laad 
N.H.—Lord v. Staples, 23 N.H. 448. 

66 . Ya.—Southall v. Farisli, 7 S,E. 
534, 85 Va. 403, 1 L.R~A- 641. 

50 C.J- p 274 note 23. 

Payment in depreciated currency 
generally see Payment 3 21. 
3&eafllng oase 

Ark.—Jordan v. Adams, 7 Ark. 348. 
67- Ky.—^Hickman v. McCurdy, 7 J. 
J.ldarsii. 555. 

6 & Ky.—Hickman v. McCurdy, su¬ 
pra. 

69. lowa.—Coleman v. 16 N. 

W. 583, 61 lowa 543. 

70. Ky.—^Taylor v. Jefferson, 180 
fi.W. 801, 167 Ky. 454. 

71. W.Va.—Feamster v. Withrow, 9 
W.Va 296—^Peamster v. Witbrow, 
12 W.Va. 611—Butler v. Butler, 8 
W.Va 674, 

73. W-Va.—Butler v. Butler, supra. 
50 C.J. p 274 note 29. 

73. Va.—Southall v. Farish, 7 SJBS. 

534, 85 Va. 403, 1 641. 

56 CJ. p 275 note 30. 

74 . ICass.—Hartford Accident A In- 
demnity Co. v. Casassa^ 16 N'.B.2d 
860, 301 Mass. 246. 

Mo.—^Lincoln County v. H. I. Du 
Pont De Xemours & Co., 32 S-W.2d 
292, 224 Mo.App. 1183. 

50 CJr. p 275 note 32. 

3n sumxnary actions see supra S 337. 
Heoovery of interest for which snre- 


ty and principal were not liable 
see supra S 309 b (3). 

75. Mo,—^Ftoners & Mechanlcs Sav. 
Bank of Troy v. Jennlngrs, App., 
138 S.W.2d 703—Henneke v. 
Strack, App., 101 S.W.2d 743. 

50 C.J. p 275 note 33 [bj. 

76. Ind.—^Damler v. Baine, 51 N.B. 
2d 886, 114 Ind.App. 534. 

Ky.—^Huffman v. National Surety 
Co., 61 S.W.2d 960, 244 Ky. 714. 
Mo.—Farmers & Mechanlcs Sav. 
Bank of Troy v. Jennlngs, App., 
138 S.W.2d 703—Hennecke v. 
Strack, App., 101 &W.2d 743. 

Ohio.—Barger v. Gethingr, App., 52 
N.El2d 94. 

Tenn.—National Sur. Corp. v. 
Buckles, 219 S.W.2d 207, 31 Tenn. 
App. 610. 

50 <XJ. p 275 note 83. 

77- Ky.—Hufltnan v. National Sure¬ 
ty Co., 61 S.W.2d 950, 244 Ky. 714. 
Mo.— Maryland Casualty Co. v. Spit- 
caufsky, 178 S.W.2d 368, 352 Mo. 
547—'Farmers & Mechanlcs Sav. 
Bank of Troy v. Jenningrs, App., 
138 S.W.2d 703—^Henneke v. 
Stradi^ App., 101 B.W.2d 748- 
Tenn.—National Sur. Corp. v. 
Buckles, 219 S.W.2d 207, 31 Tenn. 
‘App. 610. 

50 C.X p 276 note 34. 

When Interest besins to run on 
money paid at another's request 
generally see Interest S 45. 

800 


78. Mo.—^Maryland Casualty Co. v. 
Spitcaufsky, 178 S.W.2d 368, 352 
Mo. 547. 

79. Tex.—Armstrongr v. Anderson, 
Civ.App., 91 S.W.2d 776, reversed 
on other grounds Anderson v. 
Armstrongr, 120 S.W.2d 444, 132 
Tex. 122, rehearing denied 132 S. 
W.2d 393, 132 Tex. 122. 

8a Ky.—^Maryland Casualty Co. v. 
Wood, 177 S.W.2d 366, 296 Ky. 
476. 

Mo.—^Lincoln County v. EL I. Du 
Pont De Nemours & Co., 32 S.W.2d 
292, 224 Mo.App. 1183. 

Utah.—^Beaver County v. Home In- 
demnity Co., 62 P.2d 435, 88 Utah 1. 
50 C.J. p 275 note 35. 

Recovery of costs and expenses by 
indemnltee srenerally see Indem- 
nity § 13 d. 

Expense Incntred in reslstinfir aotlon 
on prior bond 

Mass.—Hartford Accident & Indera- 
nity Co. v. Casassa, 16 N.K.2d 860, 
301 Mass. 246. 

Expenses held reasonable and legltl- 
mate 

Ky.—^Maryland Casualty Co. v. Cow- 
herd, 145 S.W.2d 843, 284 Ky. 669. 
Snooessfnl defense In snlt against 
surety alone 

The statute provldlngr that, if 
surety on bond satisfies principal 
obligation, principal must relmburse 
what surety has dlsbursed, Indud- 
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cipal and surety are sued together, the surety is 
justified in expecting that the principal will satisfy 
the claim, and can recover the costs of the suit 
which he is compelled to pay and the surety may 
recover costs and expenses, including those ipcurred 
in litigation, when the contract of the parties so 
provides,provided they are not unreasonable or 
unnecessarily incurred.83 However, the principal 
is not liable for costs and expenses unnecessarily 
incurred by the surety in litigation carried on by 
him in an attempt to avoid his liability84 or to de- 
feat the efforts of a party seeking to enforce it,85 
unless there was an express agreement for indem- 
nity as to costs,8 6 or the suit in whi.ch the costs 
were incurred was instituted by the principal and 

surety. 8 7 

The principal is not liable, in the absehce of an 
agreement to that effect,88 for expenses incurred in 
defending the title to 'securities transferred to the 
surety by way of indemnity,®^ for expenses incurred 
by the surety because of his refusal to pay credi¬ 
tor,®® or for disbursements incurred by the surety 
in inspecting the job, when the principal gave no- 
tice that he might be forced to quit, in order to 
enable the surety to decide whether or not to take 
over the job in the event of the principales with- 
drawal.®^ 

It is incumbent on a surety seeking to recover 
.from his principal costs and expenses incurred in 
litigation to show that the litigation was entered 
into in good faith and on reasonable grounds, and 


was a measure of defense necessary to the inter- 
ests of both parties, and was calculated so to re- 

sult.®2 

Where the amount ts not specified in an agree¬ 
ment by the principal to pay expenses, the surety 
can recover only reasonable expenses.®® 

Surety for receiver. Under a counter bond agree- 
ing to indemnify a surety for .all damages incurred 
by rea^on of his suretyship, recovery against the 
indemnitor is not limited to the expenses incurred 
by reason of the guaranty that the receiver shall 
perform 'faithfully the duties of his ofl5ce,®4 but 
extends to all expenses incurred by reason of the 
suretyship which would not otherwise have been 
incurred.®® 

(2) Attorne/s Fees- 

A surety may recover attorney’8 fees from the prin¬ 
cipal when the contract so provides; further, he has been 
held entitled' to recover for attorney’s fees pald In de¬ 
fending a suit, If the defense was made with the prin- 
cipai's'consent or at his request, or to his advantage, 
or In good faith and In the exercise of reasonable dls- 
cretiori. Fees Incurred In controversies collateral to 
the suretyship Itself are not recoverable in an action on 
a contract of Indemnity. 

In the absence of a contract for the pajrment of 
attome 3 r’s fees in case of suit by the surety against 
the principal for money paid in discharge of the 
original oWigation, such fees are not recoverable.®® 
It has been held that the law does not imply an 
agreement on the part of the principal to repay to 
the surety expenditures by the latter for attome 3 r's 


insT' necessary costs and expenses, 
precludes surety on employee's fldel- 
Ity bond from recovering from Prin¬ 
cipal amount of costs, and expenses 
paid by surety in successfully de¬ 
fending: employer’s action against 
surety alone on bond, in absence of 
agreement by principal to Indemnify 
surety, especially where there was 
no judlcial determination in such ac¬ 
tion that Principal had defaulted.— 
'Pacific Indemnity Co. v. Harper, 94 
P.2d 686, 14 Cal.2d 379, 124 A.L..R. 
1169. 

81. N-J.—Apgar v. Hiler, 24 N.J. 
Liaw 812. 

88. U.S.—U. S. V. U. S. Pldelity & 
Guaranty Co., D.aMinn., 1 P.R.D. 
112 . 

Ga.—^American Surety Co. v. Davls, 
157 S.E. 912, 48 GaApp. 145. 
lia.—American Bonding Co, of Bal- 
timore v. Catlett, App., 11 So.2d 
60. 

Pa.—^In re Bacher*s Bstate, 69 Pa 
Dist. & Co.: 471^ 

Utah-—^Hartford Accident & Indem¬ 
nity Co. V. Clegg, 135 P.2d 919, 108 
•Otab 414. : ^ 

72 C. J.S.--61 


Contraot held not eontrary to pnbUc 
poUcy 

Ky.—^Maryland Casualty Co. v. Cow- 
herd, 146 S.W.2d 843, 284 Ky. 669- 
Jotnt coxLtrol agrreexueiLt held not 
to authorize recovery of expenses.— 
Commerclal Casualty Ins. Co. v. 
Creager, Ohio App., 43 N.E.2d 900. 

83. Mass.—^Hartford Accident & In¬ 
demnity Co. v. Casassa, 16 N.E.2d 
860, 301 Mass. 246. 

84. Mass.—Sheehan v. Carroll, 124 
Mass. 67. 

Mlss.—Whitworth v. Tjjlman, 40 
Miss. 76. ■ . ’ ‘ ' 

86. OJ.S.—^Leary v. U- S., Va, 40 S. 
Ct. 446, 263 UJS. 94, 64 li.Ed. 798. 

60 C.J. p ^76 note 88. 

88- N.T.—Albany v, Andrews, ^62- N. 

T.S. 1129, 29 App.Div. 20. 

50 C.J. p 276 note 40. ' 

87. Miss.—Whitworth v. Tilman, 40 
Miss. 76. 

88. S.C.—^Peurifoy v. LoycJ, 151 S. 
B. 679, 154 S.d. 267.' 

50 C.J. p 276 note’42. 

89. S.C.—Peurifoy v. Loyal, supra 

90. TTtah.—^Beaver County 'v. Home 

goi 


Indemnity Co., 52 P.2d 435, 88 
Utah 1. 

91- U.S.—Triangle Bngineer Corp. ^ 
V. Travelers Indem. Co., U.C.N.T., 
72 F.Supp. 112. 

Beason for mle 

The bonding buslness Is conducted 
for profit, and the premlums are 
based on some expectation of busi- 
ness expense.—^Trlangle Bngineer 
Corp. V. Travelers Indem. Co., supra 

92. «Ky.—^l^aryland Casualty Qo. v. 
Wood, 177 S.W.2d 866, 296 Ky. 
476. 

60 C:J. p 276 note 44. 

93. Tex.—^TJ. S. Fidelity & Guaran¬ 
ty Co. V. Holcomb, Civ.App., 269 
S.W. -487. 

94. Cal.—i^tna : Casualty, etc., Co. 
y. Bxulcios, 286 P. 453, 104 Cal. 
App. 723. 

95- Cal.—^ttaa Casualty, etc.,‘ Co. v. 

Bxniclos^ supra; 

53 C.Ji p 419 note 38. 

98. Tex.—Hays v. Housewright, 
<!liv.App., 133 S.W. 922. 

Recovery of attbiney^s fees by In- 
demnitee generally see Indemnity 
§ 13 c. 
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fees in defending stiit on the original obligation.97 
Under other authority, the stirety can recover for 
attomey^s fees paid by him in defending a suit, 
if such defense was made with the consent^^ or 
at the request^® of the principal, or in the absence 
of notice from the principal that he is emplojdng 
counsel to defend the action,i or in good faith and 
in the exercise of reasonable discretion,2 or if the 
litigation was advantageous to the principal,® as by 
procuring the remission of a forfeiture of a bail 
bond.^ If the surety was liable on a note with an 


attorney*s fee clause, and is compelled to pay such 
fee, it being reasonable, he can recover it from 
the principal.5 

Attomey^s fees may be recovered when the con- 
tract of the parties so provides,® even though the 
principal is also liable to his own attomeys for 
their fees,*^ and notwithstanding the principal noti- 
fies the surety not to employ counsel or to go to 
any expense in connection with the case, since he 
himself is in a position to defend the suit;® but, 
if the contract requires the consent of the prin- 


97. Tex.—^Armstrongr v. Anderson, 
Civ.App., 91 S.W.2d 775, reversed 
on other grounds Anderson v. Arm- 
strong, 120 S.W.2d 444, 182 Tex. 
122, rehearin^: denied 132 S.W.2d 
39S. 132 Tex. 122. 

Beasoa fox rale 

When a surety Is foroed to pay 
the debt of his principal, the sure-, 
ty becomes a simple contract credi¬ 
tor of the Principal, and no rule of 
law allows a simple contract credi¬ 
tor to recover attomey*s fees.—Arm- 
stron^ V. Anderson, Civ.App., 91 S. 
W.2d 775, reversed on other srounds 
Anderson v. Armstrongr, 120 S.W,2d 
444, 132 Tex. 122, rehearingr denied 
132 S.W.2d 393, 132 Tex. 122. 

98. Pa.—^Xn re Bacher*s Sstate, 69 
Pa.Dist & Co. 471. 

50 C.J. p 276 note 47. 

99. Pa,—^In re Bacher^s Bstate, su¬ 
pra. 

1. Ala.—Kilgore v. 'Union Indem- 
nity Co., 132 So. 901. 222 Ala. 375.. 

2. Ky.—Corpus Jnrls dted la Mary- 
land Casualty Co. v. Wood, 177 S. 
W.2d 365, 367, 296 Ky. 476—Mary- 
land Casualty Co. v, Cowherd, 145 
S.W.2d 843. 284 Ky. 669—Pidelity 
& Casualty Co, of New Tork v. 
Mauney, 116 S.W.2d 960, 273 Ky. 
400. 

Okl.—^Maryland Casualty Co. v, Bal- 
lard, 259 P. 628, 126 Okl. 270. 

Pa.—^In re Bacher's Estate, 69 Pa. 
Dlst.&Co. '471—New York Casizal- 
ty Co. V. Gibbon & Ebhl, Com.Pl., 
32 LuaLeiT-Hegr. 33. 

Tex.—^Indemnity Ins. Co. of North 
America v. McMlllan, Civ.App., 153 
S.W.2d 264. 


pal 

Where principcU employed compe¬ 
tent local counsel wha* presented 
every available defense and defeat- 
ed action a^ainst principal and sure¬ 
ty, employment by surety of counsel 
who interposed no different defense 
was not reasonably necessary, and 
hence principal was not liable to 
surety for counsel fees and expenses 
incurred in maldns separate de¬ 
fense; prtncipel*s letter to counsel 
employed by surety «pressing grat- 
iflcation over outcome of litigation 
iuid appreciation for co-operation of 


surety and counsel did not preclude 
Principal from avoldlng such liabil- 
ity.—^Maryland Casualty Co. v. 
Wood, 177 S.W.2d 366, 296 Ky. 476. 
Principal aottng as counsel 
Where former judge, who was an 
attomey with ten years' experience, 
assurad surety on his bond that he 
wouid himself defend action agalnst 
him and surety for alleged negll- 
gence and that he wouid and could 
satisfy any judgment rendered 
therein, employment of counsel by 
surety was not reasonably necessary 
and judge was not liable to surety 
for counsel fees and expenses in- 
curred in making separate defense, 
in absence of showing of any ad- 
vantage surety might have obtained 
thereby.—^Maryland Casualty Co. v. 
Wood, supra. 

3. Pa.—re Bacher’s Estate, 69 
Pa-Dist&Co. 471. 

4. Ky,—^ELlIis v. Norman, 44 S.W. 
429, 19 Ky.L. 1798. 

Pa.—Abeles v. Mitchell, 13 Phila. 
81. 

5. 111.—^Ellis V. Conrad Seipp Brew- 
ing Co., 69 N.E. 808, 207 111. 291. 

50 C.J. p 276 note 51. 

& U.S.—U. S. V. U. S. Fidelity & 
Guaranty Co., 1 F.R.D. 112. 

Qa—^American Surety Co. v. Davis, 
157 S.R 912, 43 GaApp. 146. 

]L»a.—Conway v. Union Indemnity 
Co., 169 So. 73, 185 La 240—Amer¬ 
ican Bonding Co. of Baltlmore v. 
Catlett, App., 11 So.2d 50. 

Mlnn.—^U. S. !51delity & Guaranty 
Co. V. FaJk, 7 N.W.2d 398, 214 
Minn. 138. 

N.C.—Pink V. Hanby, 18 S.B.2d 127, 
220 N.C. 667—^Maryland Casualty 
Co. V. Teer, 197 S.E. 658, 214 N.C. I 

29. 1 

Pa—^Massachusetts Bonding & In¬ 
surance Co. V. Smyser-Royer Co., 
Com.Pl., 68 York Lteg.Hec. 109. 

Tex.—^Indemnity Ins. Co. of North 
America v. HcMillan, 153 S.W.2d 
264. I 

50 CJ. p 276 note 52. I 

Validity of contractual provision for 
attorney*s fees see supra $ 315 a 
Contract held not contrary to pnblio 
poUcy 

Ky.—^Maryland Casualty Co. v. Cow¬ 
herd, 145 S.W.2d 843, 284 Ky. 659. 

802 


Fees incurred In defense of action 
on bond 

U.S.—^Triangle Engineer Corp. v. 

Travelers Indem. Co., B.C.N.Y., 72 
I F.Supp. llfe. 

Ky.— M&ryland Casualty Co. v. Cow¬ 
herd, 145 S.W.2d 843, 284 Ky. 659. 

Ehiit to preserve siirety’s olaim 
agalnst princlpal’s estate 
Pa—^In re Bacher's Bstate, 69 Pa 
Dist&Co. 471. 

Becovery in Consolidated action; 
third-party complaint 

U. S.—Triangle Engineer Corp. v. 
Travelers Indem. Co., D.C.N.Y., 72 
F.Supp. 112. 

Beq.nest that surety joln defense 

Subcontractor was liable under in¬ 
demnity agreement to surety ou 
bond for special counsel fees in¬ 
curred by surety in defending aotioc 
against surety on bond by con¬ 
tractor, notwithstanding surety sd- 
legedly wouid have incurred no such 
expense if it had allowed subcon¬ 
tractor to provide his own lawyei 
to defend the surety, and subcon¬ 
tractor did not request surety tc 
joln in defense of action.—Triangle 
Engineer Corp. v. Travelers Indem, 
Co., supra 

Joint control agreement held 'not 
to authorize recovery of attomey^s 
fees.—Commercial Casualty Ins. Co, 

V. Creager, Ohlo App., 43 N.E.2d 900, 

Indemnity agreement slgned aftei 
exeoution of bond 
Surety on bond was held not en* 
titled, under indemnity agrreement 
to recover from principal attorney^s 
fees for defending suit on bond 
where appllcatlon containing indem¬ 
nity agreement was signed aftei 
execution of bond.—Armstrong v 
Anderson, Clv.App., 91 S.W.2d 776 
reversed on other grounds Andersoi 
V. Armstrong, 120 S.W.2d 444, 13! 
Tex. 122, rehearlng denied 132 8.1^ 
2d 393, 182 Tex. 122. 

7. U.S.—^Triangle Engineer Corp. v 
Travelers Indem. Co., D.C.N.Y., 7: 
F.Supp, 112. 

60 C.J. p 276 note 52 [b]. 

8, N.C.—Maryland Casualty Co. \ 
Teer, 197 S.E. 658, 214 N.C. 29. 


Bmployment of oonnsel by prinoi^ 
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cipal to defend, a surety, who has defended without 
obtaining such consent cannot recover;® nor can 
the surety recover under his contract for fees in- 
curred hy him in a situation against which the 
surety has also contracted to indemnify the Prin¬ 
cipal.^® 

A surety can recover for attomey^s fees incurred 
in the prosecution of a suit to enforce the prin- 
cipars indemnity agreement.ii 

. Counsel fees incurred in controversies coUateral 
to the suretyship itself,i2 as in an action by the 
surety against the principal for premiunis,!^ or in 
anticipation of loss thereunder when none actually 
occurred,!^ are not recoverable in an action on a 
contract of indemnity. 

Where the amount is not specified in an agree- 
ment by the principal to pay attorney^s fees, the 
surety can recover only reasonable fees.15 

§ 336. Statutory Remedies 

Statutory enactments glving the surety convenrent 
remedies for enforcfng his rights do not exclude avail- 
able common-law remedies. * 

A number of statutory enactments give the surety 
more convenient remedies for enforcing his rights 


as against tlie principal, as by provisions permitting 
him to have the suretyship established in the ac¬ 
tion against the principal, and on payment of the 
judgment to file a complaint and obtain an execu- 
tion against the principal or, as discussed su¬ 
pra § 312, giving the surety the right to have the 
judgment against him and his principal stand and 
be enforced by execution against the principal; 
dr authorizing reCovery by a surety against his 
Principal,' whenever judgment is rendered against 
the surety, even though such judgment remains un- 
paid.17 

Statutory remedies of the surety are ctraulative 
and do not exclude such common-Iaw remedy as 
might have beeu availfible to the surety before tte 
statute.^* 

§ 337.-Summary Remedies 

Statutos providtng a summary remedy whereby a 
surety who has been charged may move for Judgment 
against the principal are strictiy construed, and a party 
claimlrig thereunder must bring himself within the stat¬ 
utory provisions and conform thereto. 

A summary remedy is sometimes provided by 
statute whereby a surety who has been charged may 
move for judgment against the principal.^® Such 
statutes are ■constitutionaLl,20 but they are in deroga- 


9. Tex.—^American Surety CJo. v. 

Lehr, Clv.App., 93 S.W. 681. 
la N.T.—^Home Indem. Co. v. 

Mangrajio, 57 N.'!r.S.2d 190, afflrmed 
66 N'.TjS.2d 635, 271 App.DIv. 873, 
appeal denled 70 N.Y.S.2d 135, 272' 
App.Dlv. 757- 

W.Va.—National Surety Ck). v. Con- 
ley, 152 S.E. 3, 108 W.Va. 589. 
Same surety on t>ond 8 of dieriff and 
deputles 

N.T.—^Home Indem. Co. v. Mangano, 
57 N.TJS.2d 190, afflnned 66 N.Y.S. 
2d 635, 271 App.Dlv. 873, appeal 
denied 70 N.Y.S.2d 135, 272 App. 
Div. 757. 

W.Va.—National Surety Co. v. Con- 
ley, 152 S.B. 3, 108 W.Va. 589. 

11. La.—01. S. Fidellty & Guaranty 
Co.,v. Sellers, 187 So. 869, 18 La. 
App. '366. 

12. Okl.—American Surety Co. v. 
Cabell, 159 P. 352, 58 Okl. 145, 

50 C.J. p 276 note 54. 

Aldiug or ooerolng administratores 
performanoe of dntles 
Compensated surety on adminis¬ 
tratores bond is not entitled, by rea- 
son of clause in indemnity agree- 
ment for payment of suret 3 r*s obli- 
gatlon of attomey fees by reason of 
execution of bond, to pa 3 rment for 
attorney’s fees for supervislng, ald- 
ing, or coerclng administratores per^ 
formance of dutles; nor does at- 
tempt of sxirety to obtain discharge 
of bond by xeguiring administrator 


to account entitle surety to require 
administrator to pay fees of surety^s 
attorney for si^ch superVislnlr, etc*— 
Indemnity Ins. Co. of North America 
V. Brennan, 42 N.Y.S.2d 633, 180 
Misc. 430, 

13. N.J.—Maryland Pidelity, etc., 
Co. V. Crouse, 90 A. 1026, 86 N.J. 
Law 55. 

N.Y.—National Surety 'Cor v. Breu- 
chaud. 160 N.Y.S. 77, 173 App.Dlv. 
793. 

14. La-—^In re • MltcheU-Borne 

Constr. Co., 82 So. 377, 145 La. 379. 

15. Ky .—^Maryland Casualty Co. v. 
Cowherd, 146 e.W.2d 843, 284 Ky. 
659. 

Tex.—U. S,. Pidelity & Guaranty Co. 
V. Holcomb, ’Clv.App., 269 S.W. 
487. 

16. Ind.—^Boys ‘v. Slmmons, 72 Ind. 
593. 

50 C.J. p 263 note 78. 

17- Ohlo.—^Purviance v. Sutherland, 
2 Ohio St. 478. 

50 C.J. p 263 note 80. 

Bnforcement, before payment by 
surety, of payment by principal 
or otbier exoneration see supra § 
303. 

18. Neb.—Drexel v. Pusey, 77 N.W. 
361, 67 Neb. 30. 

50'C.L p 265 note 19. 

19. Mo.—^Eisenbartli v. Bquity Mut. 
Ins. Co., App., 189 S.W.2d,168. 

50 C.J. p 263 note 82. 
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Judgment on notlon or summary 
proceedings generally see Judg- 
, 'inents SS 219-227. 

Summary proceedings generally see 
the C.J.S. titie Summary Proceed¬ 
ings 59 1-4, also 60 C.J. p 1013 
note 1-p 1019 note 24. 

Statutes as provldlng additloual 
remsdy 

(1) Such. statutes merely provide 
a remedy In addition to that which 
might be Invoked under equitable 
powers provldlng for contribution or 
subrogation, not based on the Instru- 
ment evidencing the orlginal obllga- 
tion, but arising from implled obll- 
gatlon to pay.—Perklns v. Hali, 17 
S.E.2d 795, 123. W.Va. 707. 

(2) Implied obll^tlon to pay gen¬ 
erally see supra $ 316. 

Supplementary Judgment by Insert- 
Ing amount 

Under statute deallng wlth sum¬ 
mary proceedings, in surety^s action 
for indemnity for debt not due, mo- 
tlon to supplement flrst Judgment 
by Inserting amount fixed by plain- 
tilX meanwhile discharging oblJga- 
tion was proper withoui; supplemen- 
tal pleadtng settlng up toount due 
plaintitf.—Cloud v. Middleton, 44 S. 
W.2d 559, 241 Ey. 695. , 

2 a N.C.—North Wllkesboro Bank v, 
Wllkesboro Hotel Co., 61 S.EL 670, 
147 N.C. 694. 

50 C.J. p 263 note 83. 
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tion of the principies of commoti law,2i and are 
construed strictly,^- and the party claiming there- 
under must bring himself within the statutory pro- 

visions.23 

- .In enforcing his rights in a summary proceeding 
the surety is required to connect ’the instrument 
on which he was hound with the. judgment paid,24 
and the record should show facts indicating the 
suretyship relation.^^ Notice- to the principal is 
sometimes expressly required,^^ bnt, although there 
is authority to the contrary,^^ where notgice is not 
expressly required by statute it has been said to be 
umiecessary,28 this .doctrine being operative, how- 
ever, only within the state where it is held, and 
not empowering citizens of such state to obtain 
judgments against nonresidents without notice.^® 

A surety who has paid several sums may maintain 
as many motions, and recover sfeveral •judgments 
against his principal.^o A surety is entitled to his 
remedy, even though he confessed judgment with¬ 
out Service of process.31 Where there is a joint 
judgment against several sureties whichu none Jiave 
paid, ali must join in the siumnaty.actiqn agamst 

the principaL^^ .... 

Defenses. In summary proceedirfgs by’*the surc- 
ty, the Principal may avail himself of any equita- 
ble circumstances to show that he was not bound 
to pay the entire demand.^® 

Inferest. Under a statute providing for judg-- 
ment against the principal for the spm paid by “^e 
surety, it has been held that interest on such sum 
cannot be awarded.®^ 


JudffmenU In a summary proceeding for judg¬ 
ment against the principal, the judgment must show 
the necessary jurisdictional facts an order or 
judgment in substantial compliance with the stat¬ 
ute is sufficient,36 and surplusage therein may be 
disregarded.37 If there are several principals, the 
judgment against them should be joint,38 although 
it is not absolutely void if rendered against some of 
them only;33 and, if there are several sureties, the 
judgment for them, before payment, must be joint,^0 
but after payment it must be separate in favor of 
those paying.^i 

Judgment on the motion may be entered against 
the principars estate,where the administrator is a 
party to the artion.’^^ 

A judgment for the amqunt paid, with interest 
from a given date, iS defective if the record does 
not show when the money was paid.^3 

§ 338. -Attachment 

Before the surety has satisfied the debt, he may 
have an attachment* agafnst his principars property cniy 
In jcases’ provided for by statute, which may give the 
remedy even* before the debt Is due; after payment cf 
the debt he may have such attachment. 

A surety is not ordinarily entitled *to an attach¬ 
ment against his principars property before he has 
satisfied the debt,^* but after payment of the debt 
by the surety he may have an attachment,^® and 
under varibus statutes the surety is given the rem¬ 
edy by attachment before payment, or even before 
the debt is due, as a means of enforcing indemnity 
against loss by reason of his suretyship.^® Under 


Ark.—Prairie Creek CoaJ Miu. 
Co. V. Kittrell, 156 S.W. 496, 107 
Ark. 361. 

50 C.J. p 263 note 34. ^ ^ 

22. N.a—Nortb WilkesWo Bank 
V. Wilkesboro Hotel Co., 61 S.E. 
570. 147 N.a 5S4, 

50 C.J. p 263 note 86 . 

23. Miss.—Dibrell v. Dandrldffe, 61 
Miss. 55. 

50 O.J. p 264 note S7. 

24. Ala.—^Bro*wn v. "Wkeeler, 3 Ala.* 

287. , 

25. Miss.—Brown v.. Oldham, 1 Miss. 
493. 

20. Ind.— ^r&se v. Cason, 4 Ind. 
632 

50 aj. p 264 note 00. 

27. Ala.—Brown v. 'WTieelep, 3 Ala. 
287—Scott V. Bradford* 6 Port- 
•443. 

28. Tenn.—Newnan > t. Campbell, 
Mart. & T. 63—■'WlUiams v. Greer, 

, 4 Hayw. 235<. j 

29w McNaipy v. Beti, 6 Bob. 

418 . 


sa Va.—Ayres v. LeweUint 3 Lelgrh 
609. 

31. Tenn,—^Roberts v. Hose; 2 

Hnmphr.'145. 

5Q O.J. p 264 note 95.. 

32. Ohio.—liltler v. Horsey, 2 C^o 

. 209. ‘ 

50 C.J. p 264 note 96. 

33. Ky.—Tennell v- Dozier,’Hard. p. 
47. 

50 ,C.J, p 264 note 97. 

34. Ky.—Beadingr v. Holton, Hard. 

68 . 

86 . Tenn.—Jones V.Bead, 1 Hnmpbr. 
335. 

50 C.J. p 264 note 99. 

Judgment in aotions generally see 
supraiS 834. 

36. N.C.—North Wilkesboro Bank 
I V. Wilkesboro Hotel Co., 61 S.R 
6t0, 147 N.a 694. 

37- N.C.—Nortb Wilkesboro Bank v. 
j Wilkesboro Hotel Co., supra. 

138. Tenn.—Voorhies v. Dickson, 1 
; Sneed 348. 


39. Tenn.—Hali v. Tomplcins, 9 
Humphr. 592. 

60 C.J. p 264 note 4. 

4Q. Tenn.—McNairy v. Eastland, 10 
Terg. 310—Newnan v. Campbell, 
Mart..&y. 63. . . 

41. Tenn.—Grabam v. Green, 4 
Hayw. 187. 

42. Tenn.—Wbiteside v. Latham, 2 

Coldw, 91. ' 

43. Ala^—Brown v. Wbeeler, 3 Ala. 
287. 

44i Ija.~Bannon v, Barnett, 7 La. 
Ann. 105. 

60 C.J. p 264 note 10. 

Persons' entitled to attachment gen- 
erally see Attachment § 20l 
45. Ky.—Scott V. Doneghy, .17 Ef. 
Mon. 321. 

Neb.—^Danker .V. Jaco^s, 112 N.W. 
679, 79. Neb. 435, 

40. OkL—Walton- v. Williams, 4£ 

P. 1022. 5 Okl. 642. , , 

50 C.J. p 264 note 12 . 

Hnforcement by surety of paymenl 
by Principal or otber exonerati ox 
see supra S 803.,. 
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such statutes the remedy is available only in cases 
provided for by them,47 btit a principal who induces 
the surety to sue out attachments will not be heard 
to object that there was no cause therefor.^S 

Note indorsed to surety. Where the payee of a 
note indorses it before maturity to a surety there- 
on, the surety is entitled to an attachment if the 
payee couid have obtained one,^® but it has been 
held otherwise where the note was indorsed to 


the surety after maturity.50 

Attachment of guardian. A retnedy by attach¬ 
ment of a delinquent guardian to enforce the de- 
livery of the estate by him to his successor does 
not extend to justify such attachment in favor of 
a surety who has made good the deficiencies of a 
removed guardian, the claim of such surety not dif- 
fering from any original debt for which no arrest 
can be made.5i 


C. AS TO THIRD PERSONS 


§ 339. In General 

A surety*8 rights or remedies as to third persons, 
Including a surety for the debtor in a distinet efemand, 
depend on the language of the particular instrument In- 
volved and the relationship of the parties. 

The theory that pa 3 niient by the surety to the 
creditor relates back to the time when the contract 
of suretyship was entered into, as discussed supra 
§ 316 a, cannot be invoked to do injustice as against 
third persons, and cannot be resorted to in or- 
der to give the surety rights which the obligee him- 
self never had.^^ , 

A bili by the- surety on a bond to the United 
States for the payment of a tax on a designated 
quantity of oil, to require the collector of intemal 
revenue to assert a lien on the oil and for the ap- 
pointment of a receiver, has been held dismissible 
as to the collector as without equity.54 

The rights of, a surety, as against third persons, 
in security giveri for the protection of the surety 
are discussed supra § 318, and in security.given to 
a coWrety, infra § 348. 

As against another surety. One surety of a non- 
resident debtor cannot, by bili or attachment in 
chancery, draw from another, who is surety for 
such debtor in a distinet demand, any funds which 
he may owe the honresident, .to the pi;ejudice of 
such surety.55 

Third parfy beneficiary; materiahnan. Where a 


contractores bond contains a provision that the 
bond is for the benefit pf materialmen, as- ,weU as 
of the owner of property, a materialmanes claim 
against the surety is not subject to the defenses 
available to the surety a^nst the owner-prom- 
isee.®® 

Return of security. A surety after discharge is 
warranted, in returning security to the principal 
on the surrender by the latter of the fonner’s agree- 
ment so to retum, notwithstanding such agreeinent 
had been indorsed with a request to deliver the col- 
lateral to another.®^ A surety who has been in- 
demnified by the deposit of collateral by a, third 
person and who has surrendered it under a mis- 
take of fact has been held entitled to equitable* re- 
lief by a decree for its retum.®® A surety paying 
a g^mishment judgment on a claim against 'the 
^ person furaishing money as security, ' without 
knowledge that the money belohgs to another, has 
been heid not liable to the real owner.^® 

§ 340. Reimbursement of Siirely 

A surety generally has ho rights, as against third 
persone not parties to the suretyship or Indemnity con- 
tracts/ to reimbursement for money pajd on account of 
the suretyship relation; but a partner’s surety obliged 
to pay a flrm debt can recover from the other partners, 
and a surety cah recover from a third i^erson, for whom 
I the Principal acted as agent, money pald in a matter 
wtthin the scope of the agency. 

Generally speaking, a surety has no rights, as 
against third persons not parties to the suretyship 


47. Ky.—^Patterson v. Caldwell, 1 
Mete. 489. 

50 C.J. p 265 note 13. 

48. Ky.—Jarboe v. Colvln, 4 Bush 
70. 

49. Neb.—^Danker v. Jacoba, 112 N. 
W. 679, 79 3Sreb. 435. 

60. Colo.—^Fltch V. Hammer, 31 P. 
336. 17 Colo. 691. 

61. Pa.—Noll*s Bstate, 6* Pa.Dist. 
716. , 

68 - N.©.—GUbertson v. Northern 
Trust Co., 207 N.W. 42. 53 N.D. 
502. 42 AXiR. 1353. 


53. N.B.—Grilbertson v. Northern 
Trust Co., supra. 

54. TT.S.—Johnson v. Thomas. D.C. 
Tex., 16 F.Supp. 1013. 

55. ' Ey.^^lms v. Wallace, '6 B.Mon. 
410. 

56. N,C,—AshevlUe Supply & Poun- 
dry Co. v. Catawba Const Co., 161 
S.E. 93, 198 N.p. 177- , . 

57. PfiL—ShWlds V. IT. S. ST^deltty, 
ete,, Co., 119 A. 172, 276 Pa. 345. 

60 C.J. p 277 note 6ti. ’ ' 

€0S 


Return of security as between prin¬ 
cipal and surety see supra $ 321. 

58. U.S.—U. S. tE^delity & Guaran- 
ty Co. V, Heller. I).q.pa-, 259 F. 
88 ®. 

59. Wash .—ToviXig v. Globe Ind^jja- 
nity Co., 286 P. 661. 166 W^sh- 260. 
Bvidence held to suidadiL 

that affent of.bail bond,surety bo- 
lieved money received from ac- 
cused's slster as security belonged 
to latter, and not to another.^—^Toung 
V. Globe Indemnity Co.. supreu 
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or indemnity contracts, to be reimbursed for money 
paid on account of the suretyship relation.®^ So, 
a surety has no claira for reimbursement against 
a person merely because the latter has received 
inoney®! or property®^ from the principal. 

A surety on a contractores bond has been held not 
entitled to judgment against a materialman con- 
tracting to indemnify the surety against loss, for 
fees of attorneys employed by the surety to rep- 
resent it in concurso proceedings by the owner who 
completed the construction after the contractor 
abandoned it,®3 or for reimbursement oif expenses 
of the surety^s adjuster in investigating the claims 
of the owner.®^ A warrantor who, by agreement 
with the surety on a contractores bond, expressiy 
made himself solidarily liable with the contractor 
for the suretyes loss may not assert, as a defense 
to the suretyes call in warranty, that the surety has 
not exercised the rights of the contractor under 
the contract with the owner.^B 

Surety for one of several debtors. If a person 
becomes surety for one only of two joint debtors, 
he cannot recover from the other;66 where a 
surety for one partner is obliged to make payment 
of what is actually a firm debt, he can recover 
from the other partners.®^ 

, Priority of righL Where a surety, by the tenns 
of a bond given for the faithful performance of a 
contract, assumed obligations to make certain pay- 
ments under certam conditions, its obligations and 
rights, when called on to perform, relate back to 
the date of giving the bond, so that, by virtue of an 
assignment to it by the contractor in the application 
for the bond, it has a right to money owed by the 
obligee to the contractor prior to the right of one 
receiving an assignment of claims from the con¬ 
tractor after the date of execution of the bond.®s 


Surety on customs duty bonds, Where bonds 
have been executed by one member of a firm to 
secure duties to the United States government on 
properly imported into the United States, the other 
copartner is not liable to reimburse the surety.®^ 
So, a surety who pays a bond given by a consignee 
for duties cannot look to the consignor or real 
owner 

Where principal was agent for another. If the 
Principal acted as the agent of another person, and 
the surety pays money in a matter within the scope 
of such agency, the surety can recover from such 
third person,7i although the existence of the agency 
was tinknown to the surety at the time of pay- 
menL^^ 

§ 341. Contribution 

The absence of liability of a surety for con¬ 
tribution to persons other than cosureties is dis- 
cussed infra § 353. 

Examine Pocket Parts for later cases. 

§ 342. Wrongful Acts 

A surety Injured by the wrongful or fraudulent act 
of a third person dealing with the principal may maln- 
tain an action against such person. 

The bail of a person arrested on a capias ad 
respondendum may, at common law, maintain an ac¬ 
tion against a person who fraudulently aids and 
assists the principal in absconding from the state, 
in consequence of which the bail is compelled to 
pay the debt'^3 Also, a surety on a guardian’s bond 
may recover from a third person funds transferred 
to him by the principal in violation of a trust where 
such third person had knowledge of the facts;^^ 
and the mere fact that mortgages securing loans by 


60. CaL—^In re Olear Ijake Beach, 
Co.. D.aCai., 12 F.Supp, 250. 

50 OJ. p 277 notes 62-64. 

Klgrlit of surety to recover indem- 
nity from dlstributees of estate of 
deceased principal see supra 5 
307 a. 

Subrogation see the C.J.S. tltle Sub- 
rogation 5$ 46-62, also 60 G.J. p 
740 note 4-p 781 note 96. 

61. K.Y.—Brown v. Houck, 41 Hun 
16. 

50 CJ. p 277 note 63. 

62. N.C.—Cureton v, Moore, 55 N. 
C. 204. 

50 CJ. p 277 note 64. 

Klght of surety to set aside fraud- 
lent oonveyance of principal see 
Fraudulent Conveyances $ 77 b. 

6 S. Zau —Cook V. Ruston Oil Mills & 
Fbttlllzer Oo, 127 So. 347, 170 La. 
Itu 


64. La.—Cook v. Ruston, Oil Mills 
& FertUizer Co., supra. 

6 B. La.—Madlson Lumber Co. v. 
Olobe Indemnity Co., App., 161 8o. 
775, rehearing denied 163 So. 434. 
66 . Ohio.—Cunningham v. Clarkson, 
Wright p. 217. 

60 C.J. p 277 note 66. 

67- N.T.—Lonegan v. Moran, 5 N.Y. 

S. 676, 63 Hun 21. 

60 C.J. p 277 note 66. 

68 . Neb.—^Dakota County v. Cen¬ 
tral Bridge & Construction Co., 286 
N.W. 309, 136 Neb. 118. 

69. -U.S.—Rnox V. Devens, C.C. 

Mass., 14 F.Cas.No.7,906, 6 Mason 
380. 

50 C.J. p 277 note 67. 

7a La.—Hewes v, Pierce^ 1 Mart., 
N.S., 357. 

50 C,J. p 278 note 68. 

806 


71. Tex.—^McGregor v. Hudson, Clv. 

App., 30 S.W. 489. 

60 C.J. p 278 note 69. 


72. Mo,—Hlggins V. Dellinger, 22 
Mo. 397. 

N.T.—City Trust, etc., Co. v. Amer¬ 
ican Brewing Co., 67 N.E. 62, 174 
N.T. 486. 

73. N.C.—^March v. Wilson, 44 N.C 
143. 


74. N.J.—Stokes ,v. Burlington 
County Trust Co., 108' A, 863, 91 
' N.J.BQ. 39. 

60 C.J. p 278 note 72. 

Right of cestui que trust to follow 
trust property transferred to thix& 
persons generally see the C.J.S. 
tltle Trusts S9 441^46, also 65 C. 
J. p 986 note 60-p 996 note 16. 
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the Principal to the third person and by the third is not notice to the surety to estop it to maintain 
person to the principal individually were recorded the suit in sudi a case.^5 

IX. BiaHTS AND UABILTriES BETWEEN COSTTBBTIES 


A. IN GENERAL 


§ 343. In General 

Cosuretyship Is the relatlon between two or more 
suretles bound for the same duty of the Principal and 
who as between themselves shouid share the loss caused 
by default of the principal. 

Cosuretyship is the relation between two or more 
sureties who are bound to answer for the same 
duty of the principal and who as between them¬ 
selves shouid share the loss caused by the default 
of the principal.'^^ It has been said that cosurety¬ 
ship must have a basis in intent and understanding* 
of the parties."^^ 

§ 344. Who Are Cosureties 

Cosureties are suretles who are legally bound on con- 
tracts of suretyship for the same debtor or obligor and 
for the same debt or obllgatlon. 

A cosurety is one who undertakes with another 


to be responsible for the debt or duty of a third 
person;'^® and, therefore, as used in the plural, 
cosureties are sureties who are legally bound, as 
among themselves, on contracts of suretyship, for 
the same debtor or obligor and for the same debt or 
obligation,^® the test of cosuretyship being a com- 
mon liability on the same debt or obligation,SO and a 
right of contribtition.8l This common liability, so 
as to constitute cosuretyship, may arise out of the 
same instrument,®^ and it may arise at the same 
time®3 or at different times.^^ The sureties may. 
have become such without communicating or nego- 
tiating with each other,85 and each without knowl- 
edge that the others had entered into the relation.*® 
The relation may arise, although each surety has 
limited his liability to a portion only of the entire 
arnount,**^ and although they are not bound in equal 


75 . Ky.—Taylor v. Hairls, 176 S.W. 
168, 164 Ky. 654. 

60 C.J. p 278 note 73. 

76. Wls.—^Hartford Accident & In- 
demnlty Co. v. Worden-Allen Co., 
297 N.W. 436. 238 Wls. 124. 

77. U.S.—Feutz v. Massachusetts 
Bonding & Ins. Co., D.C.M 0 ., 85 F. 
Supp. 418. 

78. Conn.—^Monson v. DraJjLeley, 40 
Conn. 552, 16 Am.H. 7*4. 

79. U.S.—State of Arkansas v. Pu- 
faiil, C.C.A.Ark., 52 P.2d 116. 

Ala.—Corpus OWs clted lu U. S. !F*i- 
delity & Guaranty Co. v. Teildlng 
Bros. Co. Department Stores. 143 
So. 176, 183, 225 Ala. 307. 

Ga.—Taff v. Larey, 116 S.E. 866 , 29 
Ga.App. 631. 

Minn.—Stone-Ordean-Wells Co, v. 
Taylor, 166 N.W. 1069, 139 Minn. 
432, L.R.A.1918E 93. 

50 C.J. P 279 note 86 . 

8 a Ala.— TJ, S. ridellty & Guaranty 
Co. V. Yelldln^ Bros. Co. Depart¬ 
ment Stores, 143 So. 176, 225 Ala. 
307. 

m.—Corpus SttciE dted la Aetna 
Casualty & Surety Co. of Hart¬ 
ford, Conn. V. Village of Maywood, 
262 llLApp. 206, 221. 

Mich.—^Prench v. Toungr, 290 N.W. 
861, 292 Mich. 443. 

Minn.—Southem Surety Co. v. Tes- 
subo. 228 N.W. 326, 178 Minn. 496, 
66 A.LuR. 1136. 

N.T.—^Indemnity Ins. Co. of North 
America v. American Surety Co., 
268 N.T.S. 203, 239 App.Dlv. 622— 
In re General Indemnity Corporar 


tion of America^ 289 N.Y.S. 1046, 
159 Misc. 892. 

Pa.—Corpus Jnxls dted ik Pldelity 
& Casualty Go. of New York v. 
American Surety Co. of New York, 
169 A. 226. 227, 313 Pa. 145. 

50 C.J. p 279 notes 86 , 87. 

“A oonunon Intereat and a eom- 
mon burden alone are reguired to* 
create the relation, and to enable the 
cosurety who has pald more than 
his due proportion to clalm contribu- 
tion from those who have paid less 
than thelr just proportion of the 
common liability.” 

U.S.—U. S. Pidelity, etc., Co. v. Nay- 
lor, Kan., 237 F. 314, 316, 161 C. 
C.A. 20. 

Pa.—^Pidelity & Casualty Co. of New 
York V. American Surety Co. of 
New York, 169 A. 226, 227, 313 Pa. 
146. 

Where liabUltles of innocent Inde- 
pendent suretles are In issue, the 

letter of thelr bonds must cover 
faithful performance of thelr re- 
spectlve princlpaJs of an obllgration 
common to them and whlch creates 
accountability to the same creditor 
source.—^Maryland Casualty Co. v. 
Gou^h, 61 NJBS.2d 216, 72 Ohio App. 
260. 

81. Ohio.—Assets Realization Co. v. 
' American Bonding Co., 102 N.B. 

719, 88 Ohio St 216, 251, Ann.Caa. 
1915A 119A 
50 C.J. p 27St.note 88 . 

82. U.S.—U. S. Pidelity, eta, Co. v. 
Naylor, Kan., 237 P. 314, 151 CC.A. 
20 . 


Pa.—-Pidelity & Casualty Co. of New 
York V. American Surety Co. of 
New York, 169 A. 226, 313 Pa. 145. 

88 . U,S.—^U. S. Pidelity, etc., Co. v. 
Naylor, Kan., 237 P. 314, 151 C.C. 
A. 20. 

Minn.—Stone-Ordean-Wells Co. v. 
Taylor, 166 N.W. 1069, 1070, 139 
Minn. 432, L.R.A.1918E 93. 

Pa.—Pidelity & Casualty Co. of New 
York ,v. American Surety Co. of 
New York, 169 A. 226, 313 Pa. 145. 

84. Ala.— Corpus taris dted In U. 
S. Pidelity & Guaranty Co. v. 
Yeildingr Bros. Co. Department 
Stores, 1*43 So. 176, 183, 225 Ala. 
307. 

Ga.—^Taff V. Larey, 116 S.B. 866, 869, 
29 Ga.App. 631. 

Minn.—Stone-Ordean-Wells Co. v. 
Taylor, 196 N.W. 1069, 1070, 139 
Minn. 432, L.R.A.1918P 93. 

50 C.J. p 279 note 92. 

85. Ga.—^Taff v. Larey, 116 S.B. 866. 
869, 29 Ga.App. 631. 

N.Y.—Norton v. Coons, 6 N.Y. 33. 

86 . Ala.— Corpus taris dted In U. 
S. Pidelity & Guaranty Co. v. 
Yeildln^ Bros. Co, Department 
Stores, 143 So. 176, 183, 225 Ala. 
307. 

Ga.—TafC v. Larey, 116 ISJBS. 866, 29' 
Ga.App. 631. 

50 C.J. p 279 note 94. 

Relation of accommodation Indorsers 
to each other see Bilis and Notes 
§ 756. 

87. N.Y.—Toucey v. Schell, 37 N.T. 
S. 879, 15 Misc. 350. 
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amounts.88 Defrauded makers of notes, trans- 
ferred by the payee to an innocent holder as se- 
curity, are as between themselves cosureties.^^ A 
surety may be the cosurety of another, although 
his liability as a surety is not personal but is limited 
to pledged property.®^ Persons who would other- 
wise not be cosureties may assume such relation by 
agreement between themselves.^i 

Sureties who are not cosureties. In accordance 
with the above definition sureties are not cosureties, 
where they are not bound for the same obligation 
or Principal,or where, although bound for the 
same obligation, they do not occupy between each 
other the same relative position in respect of such 
obligation,®^ as where the liability of one surety ter- 
minates at the.instant the liability of the other be- 
gins.®4 The fact that a person is jointly and 
severally liable, by statute, for the acts of another 
'does not make him a cosurety with the surety on 
such other^s bond, covering such acts,®5 A surety 
who is not legally bound is not a “surety” in any 
real sense of the term and, therefore, is.not a co¬ 
surety with other sureties.®® 

Presumptions. Where several persons execute the 


same instrument in the same capacities as sureties, 
they are presumed to be cosureties,®*^ as. in the case 
of accommodation indorsers of an instrument prior 
to delivery thereof.®® However, where they sign 
in different capacities, they are presumed not to be 
cosureties,®® as in the case of an indorser and surety 
maker of a note^ or of an acceptor and an in¬ 
dorser,^ although they may become cosureties by an 
express understanding to that effect.® 

Sureties for broker. Where two persons au- 
thorize their broker to pledge their securities as 
collateral for the broker's indebtedness on a loan, 
each becomes to the extent of their pledge a surety 
for such indebtedness, and as ‘between themselves 
cosureties even without an agreement to that-effect,^ 
and such relationship continues as long as both 
continue sureties for the saftie 'debt,® and is not 
affected by an order by one of such parties for a 
broker’s sale of sufficient securites held by the 
broker to pay any balance due the broker, so as to 
enable such parly to demand his securities from the 
pledgee.® However, such relation o£ cosuretyship 
may be destroyed without an agreement between 
the sureties where they cease to be sureties for the 


88. Ga.—^TafC v. Laxey, 116 S.E3. 866, 
869. 29 Ga.App. 631. 

La.—Stockmeyer v. OertUng, 36 Lia. 
Ann. 467. 

88. Neb.—Vlan v. Hilberg, 196 N.W. 

153, 111 Neb. 232. 

50 C.J. p 279 note 97. 

90. Or.—Schiska v. Schramm, 51 P- 
2d 668, 161 Or. 647. 

PleOffad boiLds 

One who authorized a banh to 
pledge his bonds to county treasurer 
as secTirity for deposit of county 
funds was held cosurety with sure¬ 
ty on bank*s dex>osltary bond.— 
Schiska V. Schramm, supra. 

91. N.T.—^Emplre Trust Co. v. Bart- 
ley & Co., 16 N.T.S.2d 248, 258 
App.Div. 249. 

99- TJ.S.—State of Arkansas v. Pu- 
fahl, aCA-Ark., 62 F.2d 116. 

S.D.—American Surety Co. v. West¬ 
ern Surety Co., 22 N.W.2d 429, 71 
SJ>. 126. 

Wls.—U. S. Kidelity & Guaranty Co. 
V. Commercial Casualty Ins. Co., 
268 N.W^ 111, 222 Wls. 161. 

50 CU. p 279 note 98. 

SnretlMi h^ not comretieB 

(1) In general.—Southern Surety 
Co. V. Nlchols, 214 N.W. 137, 239 
Mtch , 158—60 GJr. p 279 note 98 laL 
<2) Surety for recelver and surety 
for assistant recelver.—Maryland 
CuMalty Co. v. Gough, 65 N.B.2d 
858, 146 Ohio St. 305. 

(3) Sureties on separate bonds of 
gnardlans of same incom- 


petent.—Southern Surety Co. v. Tes- 
sum, 228 N.W. 326. 178 Mlnn. 495, 
66 A.Ii.R, 1136. 

(4) A surety on a bond guarantee- 
ing faithful adminlstration of sur- 
viving parent as natural tutor of 
minors, and the surety on a bond 
guaranteeing payment of purchase 
prlce of property adjudicated to sur- 
viving i>arent owning property in 
common with minors.—Globe Indem- 
nity Co. of New York v. .®tna Cas- 
uaJty & Surety Co. of Hartford, 
Conn., 192 So. 234, 193 Lia. 721. 

93. N.T.—^EVederick Snare Corp. v. 

Globe Indemnity Co., 194 N.T.S. 

353, 201 App.Div. 605, afflrmed 138 

N.R 439, 234 N.T. 643. 

50 C.J. p 279 note 99. 

Surety on obligation satlsfylng 
prior obligation 

Surety slgning note, proceeds of 
which were used to take up former 
note on which he was also surety, 
Is to be deemed maker as to cosure¬ 
ty.—^Bazer v. Grimmett, 136 So. 64. 
16 Lia.App. 613. 

Comanon obligation of separate prln- 
olpals 

Where sureties are bound on two 
different bonds for different princi- 
pals, and surety on one bond as¬ 
sumes no responsibility for acts or 
defaults of Principal on other bond, 
they are not cosureties, and the fact 
that there may be a default for 
which both principals are account- 
able, or for which they might both 
be charged Jointly, does not make 
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the obligation common to both sure” 
ties.—^Maryland Casualty Co. v. 
Gough, 65 N.R2d 858, 146 Ohio St. 
305. 

94. Tex.—American Surety Co. v. 
North Texas Nat. -Bank, Civ.App., 
14 S.W.2d 88. 

95. 111.—-Wanack v; Mlchels, 74 N. 
E. 84. 216 111. 87. 

50 C.J. p 280 note 2. 

96. Ohio.—^Russell v. Pkilor, 1 Ohio 
St. 327. 69 Am.D. 631. 

49 C.J. p 280 note 4. 

97. lowa.—^Mockler v. Lehman, 170 
N.W. 744, 186 lowa 448. 

50 C.J. p 280 note 5. 

98. Wash.—Caldwell v. Huriey, 83 
P. 318, 41 Wash. 296. 

50 C-J. p 280 note 6. 

99. Tenn.—Stacy v. Bose, Ch.App., 
68 IS.W. 1087. 

50 C.J. p 280 notes 7, 8. 

L Ind.—-Knopf v. Morel, 13 * N.E. 

61. 111 Ind. 670. 

50 C.J. p 280 note 8. 

2. U.S.—^Robinson v. Kilbreth, C.C. 
Ohio, 20 P.Cas.No.11,957, 1 Bond 
592. 

Ala.—^Moody v. Pindley, 43 Ala. 167. 

3. Ind.—^Nurre v. Chittenden, 58 
Ind. 462. 

50 C.J. p 280 note 10. 

4. N.T,—TTnangst v. Roe, 17.7 N.T. 

S. 706, 107 Mlsc. 616. 

5. N.T.—TTnangst y. Roe, supra. 

6- N.T.—^Unangst v., Roe, supra 
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same as where the broker and his creditor 

change the collateral.8 

§ 345. - Sureties by Different Instru¬ 

ments 

Sureties bound for a common Principal to inaure per- 
formance of the same duty or obligatlon are coaureties, 
although they are bound by different instrumenta. 

Sureties who are bound for a common principal 
to insure the per formance of the same duty or obli- 
gation are cosureties although they are bound by 
different Instrumentsbut not if the obligations are 
different,as in the case of sureties on a rtnewal 
note and sureties on the original note.il Sureties 
on the general bond of an ofiicer are not cosureties 
with the sureties on a bond given by such officer 
for some special purpose,^^ unless the general bond 
covers Ihe duties for which the special bond is 

given.13 

Sureties on successive bonds for the same obliga- 
tion are cosureties if the bonds remain in force and 
are merely cumulati ve,but not where the latter 
bond supersedes the former, and the liability of the 
surety on the first bond terminates as to the future 
when the second is given.^s Sureties on different 
bonds given in successive steps in litigation are not 


cosureties,as in the case of sureties on a bond 
to pay a judgment and sureties for the original 
debt.i7 

§ 346. Rights and Liabilities in General 

The rights and liabilities as between cosureties de- 
pend on the contract between them and the reiatlon- 
ship each may sustain to the other. 

Between cosureties there exists a number of 
rights and liabilties depending on the contract be¬ 
tween them and the relationship each may sustain 
to the other.is Growing out of the relationship 
generally, there arises the right to contribution and 
the right of one cosurety to the benefit of security 
or indemnity in the hands of the other, as discussed 
infra §§ 347-371; and, since the relationship exist- 
ing between them is one of mutual trust and con- 
fidence,!® there is impbsed on each of them a duty 
to do ali in his power to avert or diminish the com¬ 
mon liability.^0 As between themselves each, in 
the absence of other agfreement, is equally liable for 
but a proportionate share of the debt,2i and neither 
can force the other to bear the entire burden;^^ 
but sureties, who would otherwise be cosureties, 
may agree among themselves that one should be 
primarily liable, and it is competent for a surety 


7. N.Y.—tJnangst v. Roe, supra. 

8. N.T.—^Unangrst v. Roe, supra. 

Takingr additional or substituted se¬ 
curity as discharge of surety see 
supra § 154. 

9. Ala.— Corpus Juris dted tu U. S. 
FIdelity & Guaranty Co. v. Yeild- 
Ing Bros. Co. Bepartment Stores, 
143 So. 176, ISa, 226 Ala. 307. 

Ga.—Taff V. Larey, 116 S.E. 866, 869, 
29 Ga.App. 631. 

lowa.— New Amsterdam Casualty 
Co. V. Bookhart, 236 N.W. 7*4, 212 
lowa 994. 76 A.I 1 .R. 897. 

Ohlo.—Commercial Casualty Ins. Co. 
V. Eluutsen Motor Trucklugr Co., 
173 N.E. 241, 36 Ohlo App. 241. 

Pa.—^Pidelity & Casualty Co. of New 
York V. American Surety Co. of 
New York, 169 A, 226, 313 Pa. 146. 

Tex.—>W estem Indemziity Co. v. 
Murray, Com.App., 237 S.W. 1109. 

60 C.J. p 280 note 17. 

10- Cal.—IKingr V. Biaxtford Acci¬ 
dent & Indemnity Co.. 24 P.2d 906, 

. 133 Cal.App. 711. 

N.Y.—Indemnity Ins. Co. of North 
America v, American Surety Co., 
268 N.Y.S. 203, 239 App.Div. 522. 

50 C.J. p 281 note 18. 

Obllsratious of separate guardlaus 
ou separate lH>nds 

Mlnn.—Southern Surety Co. v. Tes- 
sum, 228 N.W. 326. 178 Minn. 496. 
66 A.L.R. 1136. 


>11- Neb.—Chapman v. Garber, 64 N. 
W. 362, 46 Neb. 16. 

N.C.—^Hutchins v. McCauXey, 22 N.C. 
399. : ■ 

12- Tex.—^Lacy v. Hollizts; 12 S.W. 
314, 74 Tex. 666. 

60 C.J. p 281 note 21. 

13- Minn.—^Hartford Accident & In¬ 

demnity Co. V. Anderson, 256 N.W. 
186, 192 Minn. 200. ‘ 

60 C.J. p 281 note 22. 

14b Cal.— Corpus Jnrls guoted In 
Associated Construbtors v. Paones- 
sa, 88 P.2d 924, 926, 13 Cal.2d 241. 
Ind.—Gray v. American Surety Co. 
of New York, 176 N.E. 686, 93 Ind. 
App. 377—Southern Surety Co. v. 
State ex rei. Sprag-gins, 128 N.E. 
622, 74 Ind.App. 31. 

N.BL— Corpus Juris dted in Century 
Indemnity Co. v. Maryland Cas¬ 
ualty Co., 198 A 221, 223, 89 N.H. 
121 . 

60 C.J. p 281 note 23. 

15. Ala— Corpus Jnrls dted in U. 
S. Pidelity & Guaranty Co. v. 
Yeilding Bros.- Co^ Department 
Stores, 143 So. 176, 226 Ala. 307. 

Cal.— Corpus Juris quoted in Asso¬ 
ciated Constructors v, Paonessa, 
88 P.2d 924, 926, 13 Cal.2d 241. 

Ga—^Tittle v.. Bennett, 21 S.B. 62, 
94 Ga 406. 

16. Cal.—Eing v. Hartford Accident 
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& indemnity Co., 24 P.2d 906, 133 
CaI.App, 711. 

60 C.J. p 281 note 26. , 

Rights and liabilities as between 
sureties and successive sureties in 
Judiclal praceedings see ihfra § 
390. 

17- Ind.—Pidelity & Deposlt Oo. of 
Maryland, V. Bluss, 15 N.E.2d 372, 
214 Ind: 268, 117 AL.R. 676. 

N.Y.—Katz V. Mendelsohn, 184 N.EL 
46, 260 N.Y. 434. 

50 C.J. p 281 note 26. 

1& Ind.—South Bend Pirst NaL 
Bank v. Mayr, 127 N.K 7, 189 Ind. 
299. 

50 C.J. p 281 note 29. 

'Right to subrogatlon see the C.J.S. 
title Subrogatlon SS 46-62, also 60> 
C.J. p 740 note 5-p 781 note 97. 

19. Ky.—^Lampton v. Staebler,. 67 S. 
W.2d 478, 252 Ky. 406. 

Pa—^Ely V. Edwards, 168 A 362; 110 
PaSuper. 614. 

S.C.—^Butler v. Spencer, 107 S.K 16A 
116 S.C. 177. 

60 C.J. p 281 note 82. 

20- Axk.—Fishback v. Weaver, 34 
Ark. 669. 

21. Ky.—Crawford v. WledemaaBtii,. 
166 e.W. 695, 159 Ky. 18. 

60 C.J. p 281 note 34. 

22. Xowa—^Mockler v. Lohman, 170 
NW. 744, 186 lowa 448. 

13. lowa.—^Hoyt v. Grlggs, 146 N. 
W. 746, 164 lowa 672." 
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to limit the extent of his liability with respect to 
the others.24 As between sureties respecting the 
same debt or obligation, who are not cosureties, the 
primary liability rests on the last.25 

§ 347. Recourse to Indemnity to Cosurety 

The rights and liabilities of cosureties with re¬ 
spect to indemnity or security in the hands of one of 
them are considered infra §§ 3*48-350. 

Examine Pocket Parts for later cases. 

§ 348- -From Principal 

a. Before mutual rights of cosureties are 

adjusted 

b. After mutual rights of cosureties are 

adjusted 

a.. Before Mutual Bights of Cosureties are Ad- 
justed 

(1) In general 

(2) Distinet debts or obligations 

(3) Security given for benefit of one 

surety 

(4) Rights as to third persons 
(1) In General 

As a general rule cosureties are entitied to partici¬ 
pate equaily in beneflts received by any one of them 
from the prlnclpal. 

Cosureties are in general entitied to participate 


equaily in ali benefits received by any one of their 
number from the principal,^» such as payments 
made by the latter,27 or collected from him by 
suit;28 and they are entitied to the benefit of any 
security or indemnity which has been received by 
a cosurety from the principal,^^ or of the proceeds 
of any such security or indemnity,30 whether such 
security or indemnity has been received before^l or 
after32 the surety receiving the security or indem¬ 
nity has entered into the relationship and whether 
it has been received directly or indirectly.33 As the 
rule is sometimes otherwise stated security34 or in- 
demnity35 obtained by one surety inures to the 
benefit of all the cosureties. The cosurety receiving 
the security or indemnity is regarded as occupying 
the position of a trustee for the others,^® with all 
the duties incident to such relationship and it 
makes no difference that it was given to him with- 
out the knowledge of the others.®® However, a 
purchase of the principales property by a surety, if 
made in good faith and for a reasonable considera- 
tion, will not give his cosureties any rights therein.39 

If cosureties have paid unequal amounts, they are 
entitied to participate in proportion to the amounts 
they have paid.^o 

Sharing consideration for indemnity, Where a 
surety has obtained indemnity by the payment of a 
consideration, his cosurety cannot claim the benefit 
thereof without paying his proportion of such con- 
sideration.^1 


24. Ky.—•Yansant's Ex*x v. Oard- 
ner-s Ex’x, 42 S.W.2d 300, 240 Ky. 
318. 

N.C.—Citizens’ Nat. Bank v. Burch, 
69 S.E. 71. 145 N.C. 316. 

26« N.T.—National Surety Co. v. 
Trilby ReaJty Corporation, 293 N, 
T.S. 219, 249 App.Div. 666. 

Iiiability as between accommodation 
parties to bilis and notes see Bilis 
and Notes § 756. 

26. Mass.—Labbe v. Bemard, 82 N. 
E. 688, 196 Mass. 551, 14 L.ILA., 
N.S., 467. 

50 C.J. p 282 notes 41-48. 

27- Q-a-—^McLewis v. Furgerson, 59 
Ga. 644. 

50 C.J. p 282 note 42. 

28. Mo.—^Harrison v. Phillips, 46 
Ho. 520. 

50 C.J. p 282 note 43. 

29. Ala.—^Tyus v. De Jarnette, 26 
Ala. 280. 

Ky.—^Pigman v. Combs, 73 S.W.2d 
39, 255 Ky. 228. 

N.C,—^Blanton v. Bostic, 35 S.E. 
1036, 126 N.C. 418. 

Okl,—Provine v. Wilson, 80 P.2d 291, 
183 Okl. 77. 

Pa.—^Eay V, Edwards, 168 A, 362, 110 
Pa.Super. ^4. 


Tex.—^Uoyds Casualty Insurer v. 
Farrar, Civ.App,, 167 S.'W.2d 221, 
afflrmed 174 S.W.2d 302, 141 Tex. 
497. 

50 C.J. p 282 note 44. 

SeasoxL for rule 

The takingr of such Indemnity 
from the Principal lessens his abil- 
ity to pay. It would be a fraud on 
the cosureties to allow a surety to 
convert such indemnity to his sole 
use, in the absence of consent of the 
cosureties.—^Beaver County v. Home 
Indemnity Co., 52 P.2d 435, 88 

Utah 1. 

30. Cal.—‘Williams v. Biebl, 69 P. 
762, 127 Cal. 366, 78 Am.S.R. 60. 

60 C.J. p 282 note 46. 

31. Ohio.—Niece v. Kogers, 14 Obio 
Cir.Ct. 646, 7 Ohio Cir.Dec. 671. 

•32. Cal.—Burr v. Gardella, 200 P. 

493, 63 CaLApp. 377. 

50 C.J. p 282 note 47. 


3. Ala.—Ste^e 
700. ^ 


V. Brown, 18 Ala. 


34. Ark.—Rose v. Milllon, 228 S.W. 

376, 147 Ark. 530. 

50 C.J. p 282 note 50. 


35. Mo.—Broussard v. Msuson, 173 
S.W. 698, 187 Mo.App. 281. 

50 C.J. p 283 note 51. 
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36. Pa.—Corpus Juris gnoted In. 
Ely V. Edwards, 168 A. 362, 364, 
110 Pa.Super. 614. 

S.C.—^Butler V. Spencer, 107 S-E. 

164, 116 S.C. 177. 

50 C.J. p 283 note 52. 

37. PcL —Corpus Juris guoted in Ely 
V. Edwards, 168 A. 362, 364, 110 
Pa.Super. 514. 

50 C.J. p 283 note 53. 

Bxtent of duty 

Surety dlsposingr of the securities 
and applylng the proceeds was 
chargred with a trust requiri ng from 
him more than the ordinary dlli- 
gence which a man mlght use in his 
own allairs.—^Butler v. Spencer, 107 
S.E. 154. 116 (S.C. 177. 

3a Okl.—^Provine v. Wllson, 80 P. 

2d 291. 183 Okl. 77. 

50 C.J. p 233 note 54. 

39. W.Va.—^Miller v. Lilly, 106 S.B. 
826. 87 W.Va. 608. 

50 C.J. p 283 note 55. 

40. Wyo.—^Bolln v, Metcalf, 42 P. 
12, 44 P. 694. 6 Wyo. 1, 71 Am.S.R. 
898. 

50 O.J. p 283 note 56. 

41. Ala.—White v. Banks, 21 Ala. 
706, 56 Am.D. 283. 
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Restraining reUnquishmenf. A bili in equity may 
be maintained to restrain the relinquishment of such 
security by the surety possessing it*^ 

(2) Distinet Debts or Obligations 

A surety wfth an indfvidual clafm against the Prin¬ 
cipal need not share security or Indemnity received 
on such clalm with cosureties on a Joint obligation. 

Where security has been given to a surety for the 
benefit of ali the sureties for a particular obligation, 
he cannot apply it to a separate debt of the principal 
to himself;^^ but a surety having an individual 
claim against the principal,or being surety for 
the same principal on another distinet obligation,^ 5 
is under no duty to share the security or indemnily 
obtained by him from the principal with his co¬ 
sureties on the joint obligation, if it is insufficient 
to indemnify him as to his individual claim or as to 
the separate suretyship obligation, except as to in¬ 
dividual demands against the principal purchased or 
arising after entering into the relationship.^® Pay- 
ment or security given for the benefit of sureties 
liable for a particular debt or obligation is not avail- 
able to sureties who are liable for a distinet debt or 
obligation, although for the same principal.^^ 
Where the surety takes security to indemnify him- 
self as surety on several debts, on which he is 
surety with different cosureties, and such security 
is insufficient to satisfy all of the debts, it should 
be applied on all of them in the proportion that 
each bears to the aggregate sum.^* 


(3) Security Griven for Benefit of One Surety 

As a general rule cosureties have no right to par¬ 
ticipate In security given by the principal to a surety 
who stipulated for such security for his exclusive benefit 
at the time of entering Into the relatlonship. 

While it has been said that there are antagonistic 
authorities on the point,^® as a general rule, a surety 
may, at the time of entering into the relationship, 
stipulate for security or indemnity for his exclusive 
benefit^o and, in the absence of imposition or 
fraud,5i or a showing that the security or indemnity 
was intended for the benefit of all,52 the cosureties 
have no right to participate in the security or in¬ 
demnity thus obtained,52 except to the extent of the 
surplus remaining after the exoneration of the sure¬ 
ty obtaining it.®^ On the other hand, where the 
security or indemnity so obtained is without the 
knowledge or consent of one becoming a cosurety 
at the same time as the surety receiving the security 
or indemnity,55 or of one becoming surety with the 
understanding that the other will also become a co¬ 
surety with him,55 the security or indemnity inures 
to the benefit of all, and security given to a surety 
after entering into the relationship inures equally 
to the benefit of all, even though intended for the 
sole benefit of the one to whom it was given,57 un- 
less the other sureties consent to the arrangement, 
in which case they waive their right of participa- 
tion.52 Of course, sureties may, by agreement, 
renounce their right to talce the benefit of any se- 
curities they may respectively obtain.52 


42. Ifass.—Sheehan v. Taft, 110 
Mass. S31. 

Sffect of relinQuishment or loss of 
security see Infra S 363^ 

42. lowa.—Hoover v. Mowrer, 60 N. 

W. 62, 84 lowa 43, 36 Am.S.R. 293. 
50 C.J. p 283 note 59. 

44. Tex.—Sanders v. Wettenuark, 
49 S.W. 900, 20 Tex.Civ.App. 176. 

60 C.Jr. p 283 note 60. 

45. Tex.—^Urbalin v. Martin, 46 S. 
Vy. 291, 19 Tex.Civ.App. 93. 

50 C.J. p 283 note 61. 

46. N.H.—Brown v. Ray, 18 N.H. 
102, 45 Ain.D. 861. 

50 C-J. p 284 note 62. 

47. Ohio.—Assets Realization Co. v. 
American Bondinsr Co., 102 K.R 
719, 88 Chio St. 216, Ann.Cas.l915A 
1194. 

50 C.J. p 384 note 63. 

48. Minn.—^Mueller v, Barge, 66 N. 
W. 36, 54 Minn. 314. 

50 C.J. p 284 note 64. 

49. Pa.—-National Surety Co. v. 
FranMin Tnist Co., 170 A, 683, 
685, 313 Pa. 601. 

50. U.S.-r-Pviiton V. Uoyds Caaual- 


ty Co., aC-A-Ohio, 76 P.2d 295, 
certiorari denied 66 IS.Ct. 655, 296 

U. S. 602, 79 L..Ed. 1689 and TJ. S. 

V. Squire, 56 S.Ct. 119, 296 U.S. 
602, 80 L.Ed. 427. 

Fa.—Oorpns Juris dted la. National 
Surety Co. v. Franklin Tnist Co., 
170 A. 683, 686, 313 Pa. 501. 

50 C.J. p 284 note 65. 

61. U.S.—Pulton V, Lloyds Casual- 
ty Co., C.C.A.Ohio, 75 P.2d 295, 
certiorari denied Squire v. Lloyds 
Casualty Co., 66 S.Ct. 666, 296 U.S. 
602, 79 L.Ed. 1689 and U. S. v. 
Squire, 66 S.Ct. 119, 296 U.S. 602, 
80 L..Ed. 427. 

50 C.J. p 284 note 66. 

58. U.S.—Pulton V. Lloyds Casualty 
Co., aaA.01iio, 75 F.2d 295. cer¬ 
tiorari denied Squire v. Lloyds 
Casualty Co., 65 S.Ct. 666, 296 U.S. 
602, 79 Li.Ed. 1689 and U. S. v. 
Sqfiire, 66 S.Ct.' 119, 296 U.S. 602, 
80 L..Ed. 427. 

60 C.J. p 284 note 67. 

53. tU.S.—Pulton V. Ldoyds Casual¬ 
ty Co., C.C.A.Ohlo, 76 P.2d 296, 
certiorari denied Squire v. Lloyds 
Casualty Co., 66 S.Ct. 666, 296 U. 
IS. 602, 79 L.Ed. 1689 and U. S. v. 
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Squire, 56 S.Ct. 119, 296 U.S. 602, 
80 L.Ed. 427. 

Pa.—National' Surety Co. v. F*rank- 
lln Tnist Co., 170 A. 683, 313 Pa 
501. 

50 C.J. p 284 note 68. 

54. N.C.—McDowell County v. Nich- 
ols, 42 S.E. 938, 131 N.C. 601— 
Moore v. Moore, 11 N.C. 858, 16 
Am.D. 523. 

55. lowa—^Hoover v. Mowrer, 50 N. 

W. 62, 84 lowa 43, 36 Am-S.R. 293. 

Kan.—^People’s State Bank v. T'MiI- 
ler, 116 P. 884, 85 Kan. 272. 

56. Ohlo.—-Niece v. Rogrers, 14 Ohio 
Cir.Ct 646, 7 OWo CIr.Dec. 671. 

50 C.J. p 284 note 71. 

57. N.C.—^BaJier v, Hanie, 80 S.B. 
57, 163 N.C. 688, 696, 12 AJL..R. 
1518. 

50 C.J. P 284 note 74. 

58- Ala—Tyus v. De Jamette, 26 
Ala 280. 

59. lowa—Security Sav. Bank v. 
Peddicord, 194 N.W. 79, 196 lowa 
215. 

60 C.J. p 284 note 76. 
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(4) Rights as to Third Persons 

surety’s right to securlty glven to a cosur^ty Is 
superior to the rights of subsequent Judgment credltors 
of the Principal. 

The right of a surety to security given to a co- 
surety is superior to the rights of subsequent judg¬ 
ment creditors of the principal.®® On the other 
hand, it has been held that, where the security given 
to the sureties is in the form of an absolute deed 
to land, the rights of one levying execution on the 
undivided interest of one of the sureties in such 
land are unaffected by the rights of the cosureties.®^ 
As against the creditors of the principal, a surety is 
entitled to security held by a supplemental surety.®^ 
Security given to a surety can be followed by his 
cosureties into the hands of third persons, if it can 
be done without injury to the latter.®® 

b. After Mutual Bights of Cosureties Are Ad- 
justed 

After payment of the creditor and adjustment of the 
rights and Ilabilitles of the cosureties as among them- 
selves, any security thereafter recelved by one of the 
sureties does not inure to the benefit of the others. 

After the creditor has been paid, and the cosure¬ 
ties have adjusted their rights and liabilities as to 
each other, the equities among them cease, each 
becoming an independent creditor of the principal. 
for the amount paid by such surety, so that any 
security®^ or funds®^ thereafter received by one of 
them from the principal do not inure to the benefit 
of the others. The rule has been held to be other- 
wise when the principal is a state collector.®® , 

§ 349. .-From Creditor 

A surety receiving securities from the creditor on 
payment of the ciebt has be,en held to hold them for 
the benefit of the cosureties. 

A surety, to whom the creditor has turned ovef 
securities in his possession on payment of the debt, 


has been held to hold.them, as a trustee, for the 
benefit of his cosureties.®^ On the other hand, it 
has been held that, where a surety pa 3 dng the debt 
purchases property on the foreclosure of a mortgage 
assigned to him by the creditor, he holds the prop¬ 
erty free from any trust for his cosurety,®® although 
he is chargeable with the fair'cash value of the 
property at the time of the sale, less any expenses 
incurred in the foreclosure, in arriving at a basis for 
contribution.®® 

§ 350. -From Third Persons 

Security given to a surety by a third person gen- 
erally does not Inure to the benefit of cosureties. 

The rule, that any security or indemnity given to 
one cosurety inures to the benefit of ali has been 
held to apply only to that given by the principal, and 
doeis not apply to security or indemnity given by a 
third person,'^® except that whatever security or 
advantage the surety receives from a third 'person, 
in consequence of the suretyship, he must apply to 
the relief of his cosureties.^^ 

§ 351. Recourse to Security to Creditor or 
Obligee from Cosurety 

It has been both atfirmed and denled that security 
furnlshed to the creditor by a surety Inures to the 
benefit of a cosurety who pays the debt. 

A surety paying the principal obligatipn has been 
held not to be entitled to the benefit of security 
given to the creditor or obligee by a cosurety as, 
collateral on the principal indebtedness^® or as se¬ 
curity for the latteris indorsement^® However, it 
has also been held that a surety who pays the debt 
and receives from the creditor a security which has 
been ^ven by a cosurety is entitled to the benefit 
6f the security. although pnly to the extent to which 
contribution may be exacted from the cosurety.^^ 


6d. Tenn.—Bobbitt V- Flowers, 1 
Swan 511. 

50 aJ. p SS4 note 78. 

61. Me.—Jewett v. Bailey, 5 Me. 
87. 

50 C.J. p 284 note 80. 

65. Obio.—^Butler v. Blrkey, 13 Ohio 
St. 614. 

€3m Vt.—Hinsdill v. Murray, 6 Vt. 
185. 

64. 'Ky, —Oorpns Juxis gnoted In 
Hunt V. Starks, 75 S.W.2d 787, 789, 
256 Ky. 120. 

50 aJ. p 285 note 84. 

66. MeL—Gk>uld v. FuUer, 18 Me. 
364. 

NJffi, —^Messer v. Swan^ 4 N.H. 481. 
50 C.J. p 285 note 85. 


66. Mo.—^Harrison v. Phillips, 46 
Mo. 620, 627. 

50 C.J. p 285 note 86. 

87- Colo.—^Milner v. Bskridge, 163 
P. 1116, 62 Colo. 430. 

68. N.T.—^Llvingston v. Van Rens- 
selaer, 6 Wend. 63. 

66- N.T.—Lilvingston v. Van Rens- 
selaer, supra. 

70. <Utah.—Beaver County v. Home 
Indemnity Co., 62 P.2d 436, 88 
Utah 1. 

50 C.J. p 285 note 92. 

71- Mass.—Labbe v. Bernard, 82 N. 
E. 688, 196 Mass, 651. 

50 C.J. p 285 note 93. 

72. Mass-—^Bowditch v. Green, 3 
Mete. 360. 

50 C.J. p 285 note 95. 
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73. Mich.—Marsliall, etc., Bank v. 
Mooney, 171 N.W. 633, 205 Miitsh. 
513. 

50 C.J. p 285 note 96. 

74. N.J.—Corpus Juxls clted In San- 
derson v. Cicero State Bank, 6 A. 
2d 130, 182, 126 N.J.Eq. 460. 

60 C.J. p 286 notes 97-1. 

Measure of contribution see infra 8 
: 369. 

Assisrument of security to surety 

The rights of one cosurety agrainst 
another because of the settlement 
of the prlncipal*s debt by oiie co¬ 
surety were unaffected by the fact 
that the collateral security given by 
the latter to the creditor was as¬ 
signed to the cosurety settling the 
debt.—Sanderson v. Cicero State 
Bank, .6 A.2d 130, 126 N-J-Eq. 460. 
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§ 352. RigHt to Contribution in General 

a. In general 

b. Nature and origin of right 
a. In G^eral 

The doctrine of contribution which permlts one who 
dlscharges a common liabllity to recover of the coSbIioor 
the aliquot portion which the latter ought to bear ia 
applicable in the fleld of suretyship. 

The doctrine of contribution under which one who 
has discharged a common liability or burden may 
recover of another also liable the aliquot portion 
which the latter ought to pay or bear, as. discussed 
in Contribution §§ 1-13, has been held to have its 
most common application in the field of surety- 
ship, it being well settled that, as between cosure- 
ties, there exist a reciprocal right and liability to 
contribution in favor of th^ surety paying more 
than his proportionate share of a common obliga- 
tion, to the extent of the excess paid, in order to 
equalize the common burdenJS In - order to be 
entitled to contribution, however, the obligation 


paid by the surety must be valid and existing against 
the Principal or the cosurety.^® 

b. Hatnze and Origm of Bight 

Contribution between' coeureties is based on equita- 
ble principies which equalize the common burdens which 
two or more may be called on to bear. 

The reciprocal right and liability to contribution 
among cosureties is not foilnded on contract.'^^ It 
is based on general considerations of justice,'^^ or 
on equitable principies,*^® such as the maxim that 
equality is equity,®® which equalize the common 
burdens which two or more may be called on to 
bear;*i it is an equitable right growing out of the 
■relationship between cosureties,®^ which springs up 
at the time the relationship is entered into,®® and is 
fully consummated when the surety is compelled to 
pay the debt®^ or more than his portion thereof.®® 
The law courts speak of it as being based on an 
implied contract between the sureties whereby each 
promises to reimburse the other for any pa 3 mient in 
excess of his proportion of the debt,®® and it is on 


75. Md.—Corpus JUrls cited iu 
Schind^l v. Danzer, 167 A. 283. 287, 
161 Md. 384. 

Chio.—Jones v. Berkley, 12' Ohio 
iSupp. 82. 

Contribution among: 

Gupxajitors see Guaxanty $ 116. 
Indorsers .of bilis and notes see 
Bilis and Notes § 766. 
Successive sureties on administra- 
tion bbnds see Executors and Ad- 
noLinlstrators $ 946. 

76. Ga,—^McLiln v. Harwey, 69 
123, 8. Ga.App. 360. 

EUfect of voluntary payments on 
right to contribution see infra § 
867. 

Xt is ,of essence of right to oon- 
tribution that there be a valld obli¬ 
gation of the Principal debtor.—^Rus- 
sell V. SVUlor, 1 Ohio St. 327, 69 Am. 
a>. 631. 

77. Hl.—Weger v. Bobinson, Nash 
Motor Co., 172 N.Bw 7, 340 111. 81. 

N.B[.—Century Indemnity - Co. v. 
Maryland Casualty Co., 193 A. 221, 
89 N.H. 121. 

Ohiow—Jones v. Berkley, 12 Ohio 
Supp. 82. 

Va.—^Houston v, BcUn, 196 S.B. 667, 
170 Va. 378. 

50 C.J. p 286 notes 9-11. 

78. Neb.—OBSxchahge Mevator Co. v. 
Marshall, 22 N.W.2d 403, 147 Neb. 
48. 

60 aj. p 286 note 11 [c] (2), (3). 

79. Ala.—^Drummond v. Drummond 
168 Sp, 428, 232 Ala. 401—Scott v. 
McGrilt 132 So. 177, 222 Ala. 344. 


Ark.—^Taylor v,- Joiner, ,24 S.W.2d 
326, 180 Ark. 869. 

Ky.—Hunt V. Starks, 76 S.W.2d 787, 
266 Ky. 120. 

Pa.—National Surety Ca v*MFranjkain 
Trust Co., 170 A 683, 313-Pa. 601, 
95 AL..R. 300. 

50 C.J. p 286 note 11 [cj (1), (3). 

80. Ky.—^Lampton 'v. Staebler, 67 S. 

W.2d 4t3, 262 Ky. 406. 

Va.—Cooper v. Greenberg, 61 S.B.2d 
, 876. 

60 C.J. p 286 note 11 [b]. 

81- Hl.—-Weger v. Robinsdn Nash 
Motor Co., 172 N.R 7, 340 111. 81 
—^Trego V. Estate of Cunningham, 
108 N.B. 360, 267 III. 367. 

Neb.—Exchange Elevator Co. v. 
Marshall, 22 N.W.2d 403, 147 Neb. 
48. 

N.BL—Century Indemnity Co. y. 
Maryland Casualty Co., 198 A 22f, 
89 N.H. 121. 

Ohio.-^ ones v. Berkley, 12 Ohio 
Supp. 82. 

Va.—^Houston v. Bain, 196 S.K 667, 
170 Va. 378. 

50 CXJ. p 286 note 11. 

Beasons for mle 

<1) The. rule of contribution is 
an equitable rule based on fact that 
those who become sureties for ’ the 
same duty ought to share the re- 
sults of the default. 

S.G.—^Lucajs V. Garrett, 41 S.E.2d 
212, 209 S.a 621, 169 660. 

Wls.—^j&artford Accident & indem¬ 
nity Co. V. Worden-Allen Co., 297 
N.W. 436, 238vWis. 124. 

(2> Other reasons.—Comior v- 
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Craig, 115 N.E. 309, 226 Mass. 265. 

266—60 d.J. p 286 note 11 [a]. 

82. Ohio.—Jones v. Berkley. 12 

Ohio Supp. 82. 

Va.—Cooper v. Greenberg, 61 S.B.2d 
876—^Houston v. Bain, 196 S.E. 667, 

. 170 Va. 378. 

60 C.J. p 286 note 12. 

83. Ohio.—Jones v. Beridey, 12 ‘ 
Ohio iSupp. 82, 

Va.—Cooper v. Greenberg, 61 S.E. 
2d 876—^Houston v. Bain, 196 S- 
B. 657, 170 Va. 378. 

50 aJ. p 286 note 18. 

^ 'Ohio.—^ones v. Berkley, 12 Ohio 
Supp. 82. 

Val—Cooper y. Greenberg, 61 SJS3. 
2d 875—^HoUston v. Bain, 196 S.B. 
657, 170 Va. 378. 

60 C.J. p 286 note 14, p 294 note 31 
[al. 

8^ ' Ohio.—Jones v. Berkley, 12 Ohio 
Supp. 82. 

86. AIcl —^Drummond v. Drummond, 
168 So. 428, 232 Ala. 401—Scott v. 
McGrlfC, 132 So. 177, 222 Ala. 344. 

111.—-Weger v. Hobinson Nash Motor 
Co., 172 N.B. 7, 340 111. 81—Trego 
V. Estate of Cunningham, 108 NJEL 
360, 267 ni. 367. 

Mont.—Kipp V. Paul, 103 P.2d 678, 
110 Mont 618. 

Ohio.—Jones v. Berkley. 12 Ohio 
Supp. 82. 

60 CXJ. p 286 note 15—^24 C.J. p 291 
note 68. 

presiunptilon and impUoatioa 

I Bly,—Vansant*s Ex*x v. Gardnei^s 

1 Ex’x, 42 S.W.2d 300, 240 Ky. 318. 
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this theory that the common-Iaw courts began to 
enforce the right, as discussed infra § 372. The 
right has also been said to arise from the coh- 
sideration that a surety engages to indemni fy his 
cosurety against loss arising from his own neglect 
to pay his own share o£ the debt if the principal 
should neglect to pay.87 It is a right, not a mere 
privilege dependent on judicial discretion,S8 and, 
except as to rights and property connected with the 
transaction,89 the claim of a cosurety for contribu- 
tion is no higher than that of any other claim.® o 


§ 353. Persons Entitled and Subject to Con- 
tribution 

The right and llablllty to contribution usually exlstt 
among cosureties. 

In the absence o£ an agreement to the contrary, 
cosureties are, as a general rule, entitled and suh- 
ject to contribution among themselves,»! on paying 
more than their proportionate shares of the debt, 
as considered infra §§ 364-368. Thus, sureties may 
be entitled to contribution where they are bound 
on the same debt or obligation for the same prin¬ 
cipal,®® even though they became bound by different 


87. Me.—Crosby v. Wyatt, 23 Me.; 
166. 

Jkn agxeeuent to aign as costurety 
wlth another involves a duty of 
making: contribution and Is In ef- 
fect one for partial indemnity.— 
Kladivo v. Melberg, 227 N.W. 833, 
210 lowa 306. 

88; Wis.—In re Koch, 184 N.W. 663, 
148 Wis. 548. 

“This eQuity havlngr once arisen 
between cosureties, this reasonable 
ezpectation that each will bear his 
share of the burden is, as it were, a 
vested rlffht in each, and remains 
for his protection until he Is re- 
leased of ali his liability in excess 
of his ratable share of the burden.” 
—Assets Kealization Co. v. Ameri¬ 
can Bondins Co., 102 N.B, 719, 88 
Ohio 216, 253, Ann.Cas.l916A 1194 
—Jones V. Berkley, 12 Ohio Supp. 
82, 85. 

Asslgnable zifflit 

A surety's right to enforce con¬ 
tribution from his cosureties might 
be assigned to one of such cosure¬ 
ties for purposes of suit.—^Ldndblom 
V. Johnston, 158 P. 972, 92 Wash. 
171. 

89- Pa.—C. G. Gawthrop Co. v. Fl- 
bre Speclalty Co., 101 A. 760, 267 
Pa. 349. 

9a Pa.—C. G. Gawthrop Co. v. 
Flbre Speclalty Co., supra. 

91. 'U.S.—Maryland Casualty Co. v. 
Cox. C.C.A.Tenn., 104 F.2d 364— 
Nelson v. Century Indemnity Co., 
aaA.CaJ., 65 F.2d 765, certiorari 
denied Century Indemnity C6. v. 
Nelson. 54 S.Ct. 120, 290 XJ.S. 683, 
78 L..Ed. 588. 

Ala.—XJ. S. FideUty & Guaranty Co. 
V. Teilding Bros. Co. Ilepartment 
Stores, 143 So. 176, 225 Ala, 307— 
Scott V. McGriff, 132 So. 177, 222 
Ala. 344. 

Ark.—^Taylor v. Joiner, 24 e.W.2d 
326, 180 Ark. 869. 

Conn.—Jaronko v. Czerwinski, 166 
A. 388, 117 Conn. 15, 90 A.L.R. 299. 
Ga.—^Reed v. Liberty Nat. Banjfe & 
Trust Co., 162 aEL 154, 44 Ga.App. 
544. 

m.—Weger v. Hobinson Nash. Motor 
Co., 172 N.B. 7, 340 IU. 81. 

Ky.—Winston v. Slaton, 103 S.W.2d 


676, 267 Ky. 831—Plgman v. 

Combs, 73 S.W.2d 33, 266 Ky. 228. 
Md.—Schindel v. Danzer, 157 A. 283, 
161 Md. 384. 

Mich.—®!rench v. Toung, 290 N.W. 
861, 292 Mich. 443. 

Minn.—Sansome v. Samuelson, 24 N. 
W.2d 702, 222 Mlnn. 417. 170 AL. 

R. 1158—Southern Surety Co. v. 
Tessum, 228 N.W. 326, 178 Mlnn. 
495, 66 ALJR. 1136. 

Mo.—Phelps v. Scott, 30 S.W.2d 71, 
826 Mo. 711, 71 AL..R. 290. 

N,H.—Century Indemnity Co. v. 
. Maryland Casualty Co., 193 A 221, 
89 N.H. 121.' 

N.J.—Sanderson v. Cicero, 6 A2d 
130, 126 N.J.Bq. 460. 

N.T.—Saizberg v. Deutsch, 270 N.Y. 

a 595, 150 Hisc. 870. 

Ohio.—^Maryland Casualty Co. v. 
Gough, 65 N.K2d 858, 146 Ohio St 
305—Oomzhercial Casualty Ins. Co. 
V. Knutsen Motor Trucklng Co., 
178 NJ3. 241, 33 Ohio App. 241— 
Jones V. Berkley, 12 Ohio Supp. 82. 
Okl.—^Martin v. Coogan, 55 P.2d 
1037, 176 Okl. 391. 

Or.—U. S. National Bank of Port- 
land V. Embody, 25 P.2d 149, 144 
Or. 488. • 

Pa.—Commonw'ealth ex rei. Schna- 
der V. National Surety Co., 37 A2d 
753, 349 Pa. 599—Freeman v. 

Lundhelm', 35 A2d 295, 343 Pa. 248 
—^In re lU,ymond's Kstate, Orph., 
19 Brie Co. 373. 

S.I>.—American Surety Co. v. West¬ 
ern Surety, Qo., 22 N.W.2d 429, 71 

S. r>. 126. 

Tenn.—^Ross v. Williams, 11 Heisk. 
410—Gregory v. Bet^ley, 7 Tenn. 
App. 467. 

Tex.—^Uoyds Casualty Insurer v. 
Farrar, Clv.App.. 167 8.W.2d 2?1. 
affirmed 174 S.W.2d 302, 141 Tex. 
497—^Pegues v. Moss, Clv.App,, 140 
S.W.2d 461, error dismissed—^Lew- 
Is V. Etasley, Civ.App., 34 S.W.2d 
376. 

Va.—Houston v. Baln, 196 S.E. 667, 
170 Va. 378. 

W.Va.—Charter v. Maxwell, 52 S.E. 
2d 753.. 

60 C.J. p 287 note 23—13 C.J. p 827 
note 80. 

Wen-established right 
; U.S.—^In re Commerciai Nat. Bank 
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of Philadelphia, B.C.Pa.r 64 F. 
Supp. 670. 

Gonslderation for obUgatloiL 

Surety^s llablllty on bond was suf¬ 
ficient consideration for renewal 
notes executed wlth his cosureties 
wlth respect to their right to con¬ 
tribution' after paying notes.—Shat- 
tuck V. Bilis, 288 P. 162, 49 Idaho 
830. 

Stockholders, oosnreties wlth non- 
stooKholder for corporate debt, were 
not primarlly llable with respect to 
their right to contribution, lacking 
proof they owed for unpald stock 
subscrlptlons.—Shattudk v- Bilis, 
supra. 

Pledgad property as oosnraty 

A surety is entitled to contribu¬ 
tion from one who pledges property 
for the same obligation from the 
proceeds of the pledged property; it 
is not necessary that the pledgor be 
personally bound.—3 c h 1 s k a v. 
Schramm, 51 P.2d 668, 161 Or. 647. 

Sureties on reoognlsanoe bond 

Minn.—Sansome v. Samuelson, 24 N. 
W.2d 702, 222 Mlnn. 417, 170 AL. 
B. 1158. 

Wash.—^Belond v. Guy, 64, P. 996, 
20 Wash. 160. 

99. Hl.—Weger v. Bobinson Nash 
Motor Co., 1-72 N.E. 7, 340 111. .81. 
Mich.—-IVench v. Young, 290 N.W. 

861, 292 Mich. 443. . 

N.H.—Century Indemnity Qo. v- 
Maryland Casualty Co.; 193 A 221, 
89 N.H. 121. 

N.Y.—^Indemnity Ins. Co. 'df Nortlf 
America v. American Surety Co., 
268 N.Y.S. 203, 239 App.Div. 522. . 

Ohio.—Jones v. Berkley, 12 Ohio 
Supp. 82. 

Va.—Houston v. Bain, 196 S.B. 667, 
170 Va. 378. 

50 C.J. p 287 note 25. 

Test of oosuretyshlp, wlth respejCt 
to contribution, is a common liabll- 
ity to same pai^es for same debt or 
duty. 

N.Y.—Indemnity Ins. Co. of North 
America v. American Surety Co., 
268 N.Y.S. 203. 239 App.Div. 622— 
In re General Indemnity Corpora¬ 
tion of America, 289 N.Y.S. 1046. 
169 Misc. 892. 
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mstruments,^3 in different amotints,®^ at different 

times,®® and without knowledge of each other’s en- 
gagements.®® In some jurisdictions contribution 
among cosureties has been provided for by stat¬ 
ute,such statutes, however, being merely codifica- 
tions of the common law.®® 

Surety for compensation, The fact that the sure- 
ty seeking contribution is a paid surety does not 
preclude his obtaining contribution from an accom- 
modation cosurety.®® 

Fraud, A surety under no obligation to the ob- 


ligee because of fraud, as discussed supra §§ 75-77, 
cannot be required to contribute to his cosurety.^ 
Sureties who are not cosureties. Where the rela- 
tionship between a surety and another is not that 
of cosuretyship, the right and liability to contribu¬ 
tion based on such relation does not exist® Ac- 
cordingly, a surety is not liable for contribution 
to his Principal;® nor can a person who, although 
appearing to be a surety on an instrument, is in fact 
the Principal, having received part or all of the 
sum borrowed,^ or who has subsequently become the 
Principal by assuming the indebtedness,® have con- 


OMo.—Jones v. Berkley, 12 Olilo 
Supp. 82. 

Atksence of Ualiility 
Makers of demand notes trans- 
ferred to bank as securlty not being 
liable thereon to bank were held not 
liable to accommodation maker who 
is liable to the bank as cosureties .—7 
State & City Bank & Trust Co. v. 
Hedrick,'151 S.E. 723, 198 N.C. 874, 
93. Ind.—Oray v. American Surety 
Co. of New York, 176 N.R 686 , 93 
Ind.App. 377. 

lowa.—^Pederal Surety Co. vi France, 
238 N.W. 460, 212 lowa 1403—New 
Amsterdam Casualty Co. v. Book- 
hart, 235 N.W. 74, 212 lowa 994, 
76 A.Ii.R. 897. 

N.BL^—Century IndemnJty Co. v. 
Maryland Casualty Co., 193 A. 221, 
89 N.H. 121. 

N.T.—^Indemnlty Ins. Co. of North 
America v. American Surety Co., 
268 N.Y.S. 203, 239 App.Div. 522. 
N.C.—BLumphrey v. American Surety 
Co., 197 S.E. 137, 213 N.C. 651— 
Adams v. Adams, 193 SjE!. 661, 212 
N.a 337. 

Ohio.—Commercial Casualty Ins. Co. 
V. Ehutsen Motor Trucklng Co., 
173 N.B. 241, 36 Ohio App. 241. 
S.D.—American Surety Co. v. West¬ 
ern Surety Co., 22 N.W.2d 429, 71 
IS.D. 126. 

59*C.J. p 288 note 26. 

9 A N.T.—Aspinwall v. Sacchi, 57 N. 
T. 331—Armltage v. Pulver, 37 N. 
Y. 494. 

Measure of contribution see infra S 
369. 

BilTerent x>«nalties 

Sureties on second public deposi- 
tary bond for township's funds de- 
posited in bank which failed were 
held liable in contribution to surety 
on first bond, notwithstanding bonds 
had different penaltles, since the 
fact that the two bonds had differ¬ 
ent penaltles did not constitute them 
independent or substitutlonary obli- 
gations, the only effect being to de- 
termine proportlons in which con¬ 
tribution should be made as between 
signers of respective Instruments.— 
Gray v. American Surety Co. of New 
York, 176 N.E. 686 , 93 IndJ^pp. 377. 
95. Iowa.-^Pederal Surety Co. v. 


France, 238 N.W, 460, 212 lowa 
1403—^New Amsterdam Casualty 
Co. V. Bookhart, 235 N.W. 74, 212 
lowa 994, 76 A.L..R. 897. 

60 C.J. p 288 note 28. 

Right of contribution between co¬ 
sureties on successive or addition- 
al bonds of executors or adminis- 
trators see Executors and Admin- 
istrators § 946. 

96- ‘ Ind.—Gray v. American Surety 
Co. of New York, 175 N.E. 686, 93 
Ind.App. 377. 

50 C.J. p 288 note 29. 

97- JSy .—Hunt v. Starks, 75 S.W.2d 
787, 266 Ky. 120. 

98- Ga.—^Bigby v. Douglas, 61 S.E. 
606, 123 Ga. 635. 

99. lowa.—New Amsterdam Casual¬ 
ty Co. V. Bookhart, 235 N.W. 74, 
212 lowa 994, 76 A-UR. 897. 

60 C.J. p 287 note 23 £d]. 

1- Mass.—Connor v. Craig, 116 N. 
E. 309, 226 Mass. 255. 

2. Ark.—Taylor v. Joiner, 24 S.W, 
2d 326, 180 Ark. 869. 

111.—^tna Casualty & Surety Co. 
of Hartford, Conn., v. Village of 
Maywood, 262 IllA.pp. 206. I 

Ky.—iSimmerman v. National De- 1 
posit Bank of Owensboro, 24 S.W. 
2d 912, 232 Ey. 844. 

Minn.—Southern Surety Co. v, Tes- 
sum, 228 N.W. 326, 178 Minn. 495, 
66 A.L.R. 1136. 

N.T,—^Indemnity Ins. Co. of North 
America v. American Surety Co., 
268 N.Y.S. 203, 239 App.Div. 522— 
In re General Indemnity Corpora¬ 
tion of America, 289 N.Y.S. 1046, 
159 Misc. 892. 

Ohio.—^Maryland Casualty Co. v. 
Gough, 65 N.E.2d 858, 146 Ohio 
St. 305. 

Pa.—^Fidelity & Casualty Co. of New 
York V. American Surety Co. of 
New York. 169 A. 226, 313 Pa. 146. 

S.D.—American Surety Co. v. West¬ 
ern Surety Co., 22 N.W.2d 429, 71 
S.D. 126. 

Wis.—Hartford Accident & Indem¬ 
nity Co. V, Worden-Allen Co., 297 
N.W. 436, 238 Wis. 124^-JU. S. Fi- 
delity & Guaranty Co. v. Commer¬ 
cial Casualty Co., 268 N.W. 111, 
222 Wis. 161. 

50 aJ. p 278 note 74. 
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Snrety on. expixed bond 
A surety which paid to commis- 
sioners of city*s sinklng fund Princi¬ 
pal amount of bonds on which it 
was surety for depository bank in 
liauidatlon was not entltled to con¬ 
tribution from surety for previous 
year where previous surety's bond 
flxed its obligation for definite peri- 
od, and there was no showing that 
Principal defaulted durlng time 
flxed.—Commissioners of Sinklng 
Fund of Loulsville v. Anderson, D.C. 
Ky., 20 F.Supp. 217, affirmed for 
plalntiff, C.CA-, 110 F.2d 961, cer¬ 
tiorari denied 61 S.Ct. 28, 311 U.S. 
669, 85 LuEd. 429—^American Bond- 
ing Co. V. Anderson, D.C.Ky., 20 F. 
Supp. 217, reversed on other grounds 
for defendant, GCJL, 110 P. 2 d 961. 

3. <IT.S.—Hampel v. Mitchell, C.CAl. 
Tex., 36 F.2d 223. 

60 C.J. p 278 note 76. 

One under subsisting' liability for 
debt superseded by jbond, slgned by 
him and another as sureties, was 
held liable for full amount of note 
they Jointly executed to procure 
money to pay judgment.—Taylor v. 
Joiner, 24 S.W.2d 326. 180 Ark. 869. 
Surety as maker of note 

Act of surety in slgning note, pro- 
ceeds of which were used to take 
up other note on which he was sure¬ 
ty, was not ''accommodation'* as re- 
spected cosurety and right to con¬ 
tribution.—^Bazer v. Grimmett, 136 
So. 54, 16 La.App. 613. 

Owner of entire debt as prindpal 
has no right of contribution against 
surety.—Hampel v. Mitchell, C.CA- 
Tex., 36 F.2d 223. 

Fartners slgning banking partner- 
ship*s county depositary bonds as 
sureties were held not entltled to 
contribution against other sureties. 
—^Hampel v. Mitchell, supra. 

4. Ark.—^Taylor v. Joiner, 24 S.W. 
2d 326, 180 Ark. 869. 

Pa.—^Liehigh Valley Tmst Co. v. 

Strauss. 101 A. 1047, 258 Pa. 382. 

50 C.J. P 278 note 76. 

5 . Ark.—Taylor v. Joiner, 24 S.W. 
2d 326, 180 Ark. 869. 

50 C.J. P 278 note 77. 
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tribution from a surety for the debt. Where sepa¬ 
rate obligations of the principal are covered by 
different bonds with different sureties, the surety on 
one of such obligations cannot have contribution 
from the surety on another.® A mere surety is not 
liable for contribution to reimburse an indemnitor 
of a cosurety,*^ even where such indemnitor is the 
Principal.* Where by statute a surety, who fails to 
justify after exception to his sufficiency is made, is 
released from liability on the undertaking, he is not 
liable for contribution to a cosurety.* 

§ 354. - Surety Who Signs at Request of 

Cosurety 

Some authoritles hold that, In the absence of agree- 
/nent to the contrary or of circumstances making con- 
tributlon inequitable, a surety may have contribution 
from a cosurety who became such at the request of the 
surety. 

It has been said by some courts that the right to 
contribution does not exist against a cosurety who 
became bound at the request of the surety seeking 
contribution.^^ However, other authorities hold 
that the right to contribution exists in such cases 
in the absence of circurastances making contribution 
inequitable,^* or of an agreement or understanding 


to the contrary,!* or unless the cosurety signed for 
the benefit of the surety.!^ While these rules are 
in apparent conflict, it should be noted that in ali 
the cases stating and adopting the former rule in 
principle there are present circumstances other than 
the mere request, thus casting serious doubt on the 
proposition whether a mere request alone is suffi¬ 
cient to defeat contribution.!5 

§ 355 , - Contribution from Estate of Co¬ 

surety 

A decedentes estate may be held liable for oontrlbu- 
tion to a surety on an obligation as to which the dece¬ 
dent was a cosurety. 

On the death of one of several sureties who are 
cosureties, his liability for . contribution to a co¬ 
surety may be enforced against his estate.!* 

§ 356. Limitation, Loss, or Waiver of Right 

Contribution between cosureties generally ts not 6n- 
forced where It would be Inequitable. 

Since the right of contribution is founded on 
equitable principies, contribution between cosureties 
generally will not be enforced between them when 
it would be inequitable.!^ Thus a surety’s breaph 


e. Ky.—Fidelity & CasraaJty Co. of 
New Tork v. Breatbitt County, 123 
S.W:2d 250, 276 Ky. 173. 

Oenexal and speoial pitrpose boiids 
The surety on revenue bond of 
sheriif, who had failed to account 
for and pay over to county all mon- 
ey collected as taxes, was not enti- 
tled to contribution from sureties on 
the sherilTs offlclal bond.—^Fidelity 
& Casualty Co. of New Tork v. 
Breathitt County, supra. 

7. Kan.—^Miller v. Kroenert, 106 P. 
■459, 81 Kan. 590. 

8. Ean.—^Miller v. Kroenert, supra. 
9^ N.T.—^Pinkelsteln v. Ppuie, 147 

N.T.S. 317, 162 App.Div. 119, ap- 
peal dismissed 119 N.R 1042, 223 
N.T. 634. 

10. Pa.—^Mickley v. Stocksleser, 10 
Pa-Co. 345. 

50 ,C.J. p 288 note 34. 

Contribution from supplementa! 
sureties see infra $ 388. 

11. Ky.—Corpris Juris otted Ijl Yan- 
sant's ]p!x*x v. Gardner's '3EIx'x, 42 
S.W.2d 300, 302, 240 Ky. 318. 

50 C.X p 288 note 35. 

Sonndeor and better mia 
Ky.—^Vansant^s Kx'z v. Gardner's 
KxX supra. 

12. Wis.—American Kxch. Bank v. 
Lake Motor Co., 218 N.W; 590, 195 
Wis. 304. 

13. Ky.—Vansant*» v. Gard- 

ner^B KxX 42 S.W.2a 300« 240 Ky. 
31^. ■ 

60 GX. p 288 ndte 07. 


Agnreements alfectlng’ right to con¬ 
tribution see infra J 357. 

14. Ky.—^Vansant's Ex'x v. Gard- 
ner*s Ex’x, supra. 

50 C.J. p 288 note 38. 

15. Mich.—McKee v. Campbell, 27 
Mich. 497. 

50 CLT. p 288 note 40. 

15- Ala.—^Handley v. Heflin, 4 So. 
725, 84 Ala. 600. 

111.—^Trego V. Cuniiingham, 108 N.B. 

360, 267 IlL 367—Conover v. Hili, 
76 111. 432. 

Ind.—Beach v. Bell, 38 N.B. 819, 139 
Ind. 167. 

Mass.—^Bachelder v. Piske, 17 Mass. 
464. 

Mlss.—Apperson v. wilboum, 58 
Miss. 439. 

N.J.—iStothoff V. Dunham’s Ex*rs, 19 
N.J.Law 181. 

N.T.—Johnson* v. HarVey, 84 N.T. 
363, 38 Am.R. 515—^Barry v. Ran- 

som, 12 N.T. 462—Egbert v. Han- 

son, '70 N.T.S. 383, 34 MIsc. 596, 
Pa.—Wetmore v. Dobbins, 2 Pa. 

Super. 110, 38 Wkly.N.C. 540. 
Tenn.—^Reeves v. Pulllam, 7 Baxt 
119. 

Va.—^Pace v. Pace*s AdmY, 30 S.E. 

361, 95 Va. 792, 44 L.RJL 459. 

24 C.J. p 291 note 68. 

Whether the cosurety dled before 
or after the defattlt^ contribution 
can be had from his estate.—Wyc- 
kofC V. Gardner, N.Jr.Ch., 5 A. 801. 
Contrary vlew 

A surety paylng the debts of his 
Principal has been held to acquire 
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no rights against any persons other 
than the principal that the creditor 
did not have, and, therefore, could 
not compel the estate of a joint co¬ 
surety to contribute.—'Waters v. 
Riley, 2 Harr.&G., Md., 305, 18 Am. 
D. 302. 

17. 111.—^^tna Casualty & Surety 
Co. of Hartford, Conn., v. Village 
of Maywopd, 262 Hl.App. 206. , 
Ky.—Lampton v. Staebler,- 67 S.W. 

2d 473, 262 Ky. 406. 

Pa.—^National Surety Co. v. Frank-’ 
Un Trust Co., 170 A. 683, 313 
Pa. 601, 96 A.L..R. 300. 

S.C.—Lucas V. Garrett, 41 S,Bi2d 
212, 215. 209 S.O. 621, 16*9 A.L..R. 
660. 

Wis.—^Hartford Accident & Indem¬ 
ni ty Co. V. Worden-Allen Co., 297 
N.W. 436, 238 Wis. 124. 

50 C.J. p 286 note 11 [d]. 
lISisrepreseiitatloiLS 

Surety company which executed 
bonds for sheriif and pald claims 
resulting from sherififs default, and' 
which through its state agent repre- 
sented to sherilTs prior sureties, 
who had executed bond on undei>- 
standing that it was to be a tempo- 
rary bond effective only untll the 
sheriff should secure surety com¬ 
pany to execute all bonds required 
of aheirlff, that the bonds executed 
by the company released the prior 
sureties of liability on their bonds^ 
was estopped from claimlng contrl- 
hutlon from the prior sureties who, 
becauso of the representatioi^s^ 

\ 
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of duty toward his cosurety will defeat the formeris 
right to contribution,^® and so will any act on the 
part of the surety which increases the liability of 
the cosurety.The right to contribution is not 
destroyed by the death of the cosurety,20 and, 
where all of the cosureties have entered into an 
express agreement concerning contribution, the in- 
solvency2i or death^^ of one surety will not affect 
the liability of the others. The right is not defeated 
by a surety*s participation in a preferential pay- 
ment by the principal to the obligee,28 or by the 
failure of the surety to present his claim against the 
bankrupt estate of the principal.®^ A surety against 
whom a judgment is rendered does not lose his right 
to contribution by suing out a writ of error and 
superseding the judgment.25 

§ 357. —^ Agreement between Cosureties 

The right to contribution by a surety against a co¬ 
surety may be linnited or destroyed by agreement be¬ 
tween the cosureties. 

Sureties, who otherwise would be cosureties, and 
subject and entitled to contribution, may, by agree¬ 
ment, limit^C or destroy27 their rights to contribu¬ 
tion, and generally regulate the order of their lia¬ 
bility among themselves.29 Such agreement may be 
either expressed^» or implied,®® and, although it 
may be by parol,.®! it 'must be supported by a valid 


consideration :92 i£ valid, such agreement supersedes 
the contract implied by law.93 One of several sure * 
ties on the same obligation may limit his liability 
to the obligee without afiFecting his responsibility to 
a cosurety to contribute pro rata in a common 
loss.94 A conditional agreement regulating the 
right of contribution cannot be enforced if the 
condition has not been complied with-95 

§ 358. -Release or Discharge of Cosurety 

in General 

A valid release by a surety of his cosurety terml- 
nates the liability of the cosurety for contribution. 

A release by a surety of his cosurety terminates 
the liability of the latter for contribution,® s pro- 
vided, however, the release is supported by a suffi¬ 
cient consideration,®'^ and such release is equivalent 
to payment by such cosurety, as far as other co¬ 
sureties are concerned, so that the latter- cannot 
be held liable for anjr portion of the share of such 
released cosurety.®® Some authorities have held 
that a discharge of a surety from his liability to the 
creditor is a discharge of his obligation to contrib¬ 
ute to a cosurety,®® whether by operation of law^® 
or by the act or neglect of the creditor.^i Generally, 
however, it is held that a discharge of one cosure¬ 
ty by the creditor^® or by operation of law^® will 
not affect the right of the others to oontribution 


falled to have bond executed by 
them canceled.—^National Union In- 
demnlty Co. v. Gilea, 120 S.W.2d 
1043, 275 Ky. 171. 

la Wis.—In re Koch, 134 N-TV. 

663, 148 Wis. 548. 

50 C.J. P 289 note 47. 

19- Ky.—^Foley v. Robertson, 286 S. 

W. 861, 215 Ky. 647. 

50 C.J. p 289 note 48. 

Dlscharire of sureties on £ruardlan*s 
bonds see Guardian and Ward. § 
207 et seq. 

20. S.C.—Aiken v. Peay, 36 S.C.Lu 
16, 53 Am-D. 684. 

21 - Tex.—^Dennls v. San^er, 39 S.W. 
997, 16 Tex.Clv.App. 411. 

22- Tex.—Uennis v, Sangrer, supra. 

23- Mo.—^Eisleben v.* Schueddl^, 
App., 7 S.W.2d 282. 

50 C.J. p 289 note 52. 

24- Mo.—Quackenboss v. Harbauerh, 
249 S.W- 940, 298 Mo. 240. 

25. Ala»—John v. Jones, 16 Ala. 
464. 

26- Okl.—Tucker v. Gant, 186 ,P.2d, 
205, 199 Okl. 233, 172 A.Ii.B. 1443. 
50 C.J. .p 289 note 59. 

27. Md.—Schlndel v. l>ahzer, 167 
A. 283, 161 Md. 384. 

S.C.~L»ucas V. Garrett, 41 ^.£L2d 212,’ 
216, 209 S.C.,5i51. 169 A.L.IL 660. 

72 C.J.S.—63 


W.Va.—^HufCman v. Manley, 98 S.E. 

613, 83 W.Va 603. 

Wip.—^Hartford Accident & Indem- 
nity Co. v. Worden-AUen Co., 297 
N.W. -436, 238 Wis. 124. 

50 C.J. p 289 note '60; 

28. Md.—Schindel v. Danzer, 167 A. 
283, 161 Md. 384. 

Okl,—Provine v. Wilson, 80 P.2d 
291, 183 Okl. 77. 

50 C.J. p 289 note 61. 

29- Okl.—Tucker v. Gant, 185 P.2d 
206, 199 Okl. 233,- 172 A-KH. 1443 
—Provine Vw Wilson, 80 P.2d 291, 
183 Okl. 77. 

50 C.J. p 289 note 57. 

30. Okl.—Tucker v. Gant, 185 P.2d 
265 , 199 Okl. 233, 172 A.L.R. 1443. 
50 C.J. p 289 note 58. 

31- Wash.—^Handsaker v. Pedersen, 

; 128 P. 230, 71 Wash. 218. 

60 C.J. p 289 note 62. 

Indemnlty contract as not withn 
statute of frauds see Frauds, 
Statute of S 36. 

32. Ark.—^Barton v. Haltom, 125 S. 

W. 418. 93 Ar^ . 

Md.—Schindel v. Danzer, 167 A. 283,. 

161 Md. 384. 

50 C1J. P; 289 note 63, . 

^ Cal,—^Kelloj?^ v. Lopez, 78 P. 

1066, 146 Cal. 497. 

]Pa.—^Patterson v. Patterson, 23 Pa 

j 464. 


i ' ‘ / 

Right to contribution «us cootraot 
Implied by law see supra 9 843. 
84. Okl.—tucker v: Gant, 185 P.2d 
206, 199 Okl. 238. 172 A.LuB. 1443. 
Or.—^Rose v. Wollenburg, 59 P. 190, 
36 Or. 164. 

35. Ky.—^Davezac v. Seiler, 20 S.W. 
87g. Ky; 418, 14 Ky.U 497. 

60 C.J. p 290 note 65. 

36. Ohio.—Jones v. Berkley, 12 Chio 
Supp. 82. . 

50 C.J. p 290 note 67. 

37. Ky.—-Kelley v. Ramsey, 195 SI 
W. .1111, 176 Ky. 684. 

50 C.J. p 290 note 68 . 

38. Ala—Cummings v. May, 8 Bo. 
790, 91 Ala 233. 

50 C.J. p 290 note 69. 

39. Ga—^McLiin v. Harvey, 69 S.E. 
123, 8 GaApp. 360. 

50 C.J. p 290 note 75. 

4a Ga—McLin v. Harvey, 69 , S.E. 

123, 8 Ga.App. 360. 

50 C.J. p 290 note 76. 

41. N.T.—Waggoner *v. WaJrath, 24 
Hun 443, affirmed 92 N.Y. 639. 

50 C.J. p 399 note 77. 

42. Tex.—^Teague DBlrst State Bank 
V. Hare, CivJlpp., 190 S.W. 1113. 

60 C.J. p 290 note 70.' ^ . 

43. Ind.—^Reiter v. Comback, 27 N. 
B. 443, 1 Ind.App. 41, 

50 C.J. p 290 note 71. 
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PRINCIPAL AND SJJR^TY 


from the surety so discharged, tinless they have con- 
sented to the release,^^ or have paid with knowl- 
edge of the facts,^^ or unless the release or dis- 
charge is of such character as terminates the con- 
tract under which the obligation of the sureties 
arose.^® So, also, a surety who signs his bond with 
knowledge that a surety on a prior conditional bond 
is thereby relieved from liability has been held not 
to be entitled to contribution from such prior sure- 
Payment in part by a new note of a surety 
does not constitute a novation so as to discharge a 
cosurety from his obhgation to contribute.^^ 

Discharge by running of Umitations against credi¬ 
tor. A conflict of authority exists on the question 
whether a surety may enforce contribution against 
a cosurety as to whom the statute of limitations has 
barred an action by the creditor.^® Some of the au- 
thorities hold that the right to contribution is lost 
or does not exist in such cases,50 but in most juris- 
dictions the general rule is that, notwithstanding a 
surety has been discharged from liability to the 
creditor by the statute of limitations, he is never- 
theless liable for contribution to a cosurety paying 
the debt in whose favor the statute has not run;®^ 
and a like rule applies where the estate of a surety 
has been discharged from .liability to the creditor 
because of the latter^s failure to present his claim 
against the estate within the statutory period-52 

Substitute surety. A surety giving a substitute 
bond for the full amount of the obligation is not en¬ 
titled to contribution from a prior surety whose lia¬ 
bility was released before default on the giving of 
the substitute bond.^^ 


72 C.J.S. 

§ 359 . -Release or Discharge of Princi¬ 

pal in General 

Whatever discharges the Principal from his obliga- 
tlon discharges a cosurety from his obligation of con¬ 
tribution. 

Whatever discharges the principal from his obli¬ 
gation discharges a cosurety from his obligation of 
contribution,®^ so that a release of the principal by 
a surety will prevent such surety from obtaining 
contribution from his cosureties;®® and likewise a 
discharge of the principal by the creditor or obligee 
releases ali the sureties from liability for contribu¬ 
tion.®® 

§ 360. -Extension of Time to Principal 

or to Surety 

Qenerally an extension of time to the principal 
granted by a surety or by the creditor with the consent 
of a surety deprives such surety of his right to contribu¬ 
tion from a cosurety. 

Except where the matter is controlled by agree- 
ment or custom to the contrary,®^ an extension of 
time for payment or performance granted to the 
principal by a surety,®® or by the creditor with the 
consent of a surety,®® takes away the right of such 
surety to enforce contribution, even thoiigh his co- 
sureties have not been prejudiced by the exten¬ 
sion.®® So a surety on a note which has been re- 
newed by a cosurety and the principal is not liable 
for contribution to such cosurety when the latter is 
compelled to pay the renewal note,®i unless the re- 
newal was made without objection by the cosurety 
and with no intent to release him.®2 


44. K.Y.—Boucbaud v. Bias, 3 Ben. 
233. 

50 C.jr. p 290 note 72. 

45. N.C.—Craven v. Freeman, 82 N. 
C. 361. 

50 CJ*. p 290 note 73. 

46. N.H.—Boardman v. Palge, 11 N. 
H. 431. 

47. N.C.—Beaman v. National Sure- 
ty Corporation, 185 S.B. 624, 210 
N.C. 126. 

48. La.—^Pox V. Corry, 89 So. 410. 
149 Lol. 445. 

50 CXJ. p 290 note 78. 

48. Ga.—Corpus Otiris cited in Scott 
V. GkLulding, 2 SJE.2d 69. 71, 187 
Ga. 751. 

Neb.—^Prew v. Scoular. 162 N.W. 496, 
101 Neb. 131, Ii.IUL1917F 1065, 
Ann.Cas.l918E 511. 

50 GJr. p 290 note 80-p 291 note 82. 

*5a Gcl —Mcldn V. Harvey, 69 S.a 
123. 8 Ga.App. 360. 

56 CJr. p 290 note 80, p 291 note 34. 


51. Neb.—^Frew v, Scoular, 162 N. 
W. 496, 101 Neb. 131, L.RJL1917F 
1065, Ann.Cas.l918B 511. 

50 C.J. p 291 note 81. 

52. N.T.—Hard v. Mingle, 99 N.B. 
542, 206 N.T. 179, 42 L.RJL,N.S., 
1131, 

50 C.J. p 291 note 82. 

53. Mich.—Fidelity & Beposit Co. 
of Maryland v. Hartshorn, 285 N. 
W. 462, 288 Mlch. 575. 

Defective release 

A surety giving substitute bond 
for full amount of liability cannot 
avail bimself of defective release 
against the surety on prior bond, 
where default occurred after substi¬ 
tute bond was glven.—Fidelity & 
Beposit Co. of SIaryland v. Harts¬ 
horn, supra. 

54. Mass.—^Hobart v. Stone, 10 Pick. 
215. 

50 C.J. p 291 note 86. 

Release of principal as discharge 
of surety see supra |§ 223-226. 
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55. MInn.—Bull v. Rich, 100 N.W. 

212, 101 N.W. 489, 92 Minn. 475. 

50 C.J. p 291 note 87. 

66. Tex.—Hamilton v. Glasscock, 9 
S.W. 207. 

50 C.J. p 291 note 88. 

57- Me.—Crosby v. Wyatt, 23 Me. 
156. 

N.H.—Crosby v. Wyatt, 10 N.H. 318. 
50 C.J. p 291 notes 90, 91. 

58. Ala.—Clark v. Bane, 28 So. 960, 
128 Ala. 122. 

Tex.—Short v. Shannon, Civ.App„ 
211 S.W. 463. ‘ 

59. N.H.—Crosby v. Wyatt, 10 N.H. 
318. 

N.T.—^Boughton v. Orleans Bank, 2 
Barb.Ch. 458. 

60. Tex.—Short v. Shannon, Oiv. 

App., 211 S.W. 463. , 

50 C.J. p 292 note 94. 

61. Ind.—Knight v. Kerfoot, 110 N. 
B. 206, 184 Ind. 31. 

50 C.J. p 292 note 95. 

62. W.Va.—Wolfe v. Kelley, 194 S. 
B. 77, 119 W.Va. 428. 
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§ 361. -Effect of Causing or Participat- 

ing in Default of Piincipal 

A surety loses his right to contribution, to the ex- 
tent of the foss suffered by his cosureties through the 
wrongful act of the surety. 

A surety loses his rig-ht to contribution, to the 
extent of the loss suffered by his cosureties,if 
the default resulted from his wrongful act®^ or if 
he participated in the wrongful act of a principal,®® 
unless all of the sureties were equally at fault or ac- 
quiesced in the wrong.®® 

§ 362. Effect o£ Indemnity from Principal; 
Reimbursement 

A surety who has been fully reimbursed by the 
Principal Is not entitied to contribution from his cosure¬ 
ties. 

A surety is not entitied to contribution if he has 
been reimbursed by the principal, or from the prin- 
cipaFs estate.®^ Generally, however, the right to 
contribution* is not affected by the fact that the surc- 
ty has received security on account of his liability,®® 
where such security is, or may prove to be, worth- 
less,®^ or unavailable,*^® although the surety will be 
accountable to his cosurety for a propoitionate part 
of the proceeds realized from such security or in¬ 
demnity and a surety cannot claim contribution 
from his cosureties without crediting the latter with 


funds received from the principal or in his behalf,^® 
or without showing that such property failed to 
satisfy the dcht.*^^ In some jurisdictions the rule is 
stated that, where a surety has control or possession 
of security or indemnity against the common lia- 
bility, he is under a duty to appropriate it to the 
common liability before seeking contribution from 
his cosureties so that a surety, being sued for 
contribution, is credited with payments received by 
the surety as indemnity, as discussed infra § 369. 
Of course a surety who has been fully indemnified 
by the principal after assuming the debt is not en¬ 
titied to contribution.'^ 5 

§ 363. Effect of Relinquishment or Loss of 
Security or Funds of Principal 

As a general rule, voluntary relinquishment of se¬ 
curity held by a surety, before termination of the lia¬ 
bility of the cosureties, forfeits his right to contribution 
to the extent of the value of such security. 

Subject to the necessity in some jurisdictions that 
there be present fraud in the relinquishment,'^® if, 
before the liability of his cosureties is terminated, a 
surety voluntarily relinquishes,'^'^ either before or 
after payment of the debt,'^® or loses or causes the 
loss of,*^® or negligently fails to enforce or apply to 
the debt,®® security or indemnity held or controlled 
by him, he forfeits his right to contribution to the 
extent of the value of such security®^ and a surety 


63. Mo.—^Broussard v. Mason, 173 1 
IS.W. 698, 187 Mo.App. 281. 

Pa.—^Eshleman v. Bolenlus, 22 A. 
768, 144 Pa. 269. 

64b Mo.—^Dennig: v. Meckfessel, 261 
S.W. 55, 303 Mo. 526. 

50 C.J. p 292 note 98. 

65. Ga.—^Healey v. Gcofleld, 60 Qa. 
450—Scofleld v. Gasklll, 60 Ga. 
277. 

66. Pa.—^Pomeroy v. Sterrett, 38 A. 

47fi "Pa 17 

Vt—Brlgrgs V. Boyd, 37 Tt 534. 

67. N.C—Robinson v. McDowell, 41 
SJB3. 287, 130 N.a 246. 

50 C.J. p 293 note 11. 

6& Cal.—'WUllams v. Rlehl, 59 P. 

762, 127 Cal. 366, 78 Ain.S.R. 60. 

50 C.J. p 292 note 2. 

69- Ky.—^Hall v. Gleason, 166 S.W. 

608, 158 Ky. 789. 

50 C.J. p 292 note 3. 

70. Ala.—Norwood v. Washingrton, 
83 So. 869, 136 Ala. 657. 

50 C.J. p 292 note 4. 

71. 111.—Johnson v. Vaugrhn, 65 Hl. 
425. 

Mo.—^Mosely v. Pullerton, 59 - Mo. 
App. 143. 

72. Mass.—^Lfabbe v. Bernard, 82 N*. 
B. 688, 196 Mass. 551, 14 Lr.R.A., 
N.S., 457. 

50 C.J. p 292 note 6. 


73- Mo.—^Broussard v. Mason, 173 
S.W. 698, 187 Mo.App. 281. 

74. Ala.—Norwood v. Washingrton, 
33 So. 869, 136 Ala. 657. 

^5. ni.—«Uvey v. Dowell, 63 IU. 
260. 

60‘<3.J. p 293 note 10. 

76. N.C.—^Brandon v. Medley, 54 N. 
C. 313. 

50 C.J. p 293 note 13. 

77- Ky.—^Lampton v. Staebler, 67 S. 

W.2d 473, 262 Ky. 406. 

50 C.J. p 293 note 14. - 

78. N.J.—Paulin v. Kaigrhn, 29 N-.J. 

Law 480. , . / 

79. Ky.—^Lampton v. Staebler, 67 S. 
W.2d 473, 262 Ky. 406. 

50 C.J. p 293 note 16. 

sa W.Va.—Neely v, Bee, 9 S.Bj. 898, 
32 W.Va. 619. 

60 C.J.1P 293 note 17. 

Fayments Into ainWng fuid 
Under contract obligatlng Corpo¬ 
ration to deposit percentage of pro- 
ceeds from sale of rocks with trus- 
tee bank as sinking fund, in pay- 
ment of notes Indorsed by sureties, 
surety who became president of Cor¬ 
poration and in sole charge thereof 
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had duty to continue payments into 
sinking fund, notwlthstandlng moh- 
ey could not be conveniently spared, 
as respects such surety^s right to 
contribution from cosureties, and 
the fact that the Corporation was 
losing mon^y, and that surety who 
became corporationes president was 
supplying personal funds to enable 
Corporation to ezist, did not relieve 
the Corporation of duty to continue 
payments into sinking fund.—^Lamp^ 
ton V. Staebler, 67 S.W.2d 473, 262 
Ky. 406. 

81. Ky.—^Lampton v. Staebler, bu-> 
pra. 

50 C.J. p 293 note 18. 

Pro tanto release of cosurety 
Where a surety, on paying the 
prinGipal's debt, received from the 
creditor a security glven by the 
Principal, and that surety lost the 
security through his act or negli- 
gence, his cosurety was not thereby 
released altogether from the duty bf 
contribution, , but was released pro 
tanto.—Sanderson v. Cicero State 
Bank, 6 A.2d 130, 125 N.J.B< 1 . 450. 

Value is presumed to he fuU or 
face value unless the delinquent 
proves otherwise. 

N.J.—Sanderson v. Cicero State 
Bank, supra. 

50 C.J. p 293 note 18 [aj- 
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who induces cosureties to surrender collateral se- 
curity held by them for their protection cannot en- 
force his claim for contribution,S2 but his refusal 
to accept security will not defeat his right to con- 
tribution,S2 except where his cosurety has accepted 
security under conditions set by the principal which 
the surety refused to accepL^^ A surety holding 
funds of the principal which he should have applied 
to the debt and which he misapplied cannot have 
contribution.S5 

§ 364. Payraent or Satisfaction 

As a general rule, the right to contributlon from a 
cosurety does not arise untll the surety has pald or sat- 
isfled more than his proportlonate share of the Prin¬ 
cipal obligatlon. 

Except as limited by the right of a surety to 
exoneration in equity before payment or as oth- 
erwise provided for by statute, it is generally held 
that a surety is not entitled to contribution from 
his cosureties,^® and that a cause of action there- 
for does not accrue,®*^ at law,®® or in equity,®® 
or in a statutory summary proceeding,®® until the 
surety has paid, or satisfied, or discharged the en- 


tire debt or more than his proportionate share 
thereof.®^ Although payment by a surety of more 
than his share entities him to sue for contribu¬ 
tion, even though there remain unadjudicated ad- 
ditional daims by the creditor against the sure- 
ties,®2 where the surety pays less than the whole 
debt, or less than his proportionate share thereof, 
he will be entitled to contribution if such payment 
discharges the whole debt as to himself and his 
cosureties.®® The right to contribution on pay¬ 
ment by a surety of irart of the principal debt has 
been held to arise without regard to the extent 
of the part which has been paid.®^ 

§ 365. --Mode and Sufficiency 

Payment by a surety which entities him to contri¬ 
bution from cosureties may be made by cash or property 
or by whatever is accepted by‘the creditor in discharge 
of the debt. 

It is generally held that whatever of value is 
accepted by the creditor from a surety in payment 
or satisfaction of the debt,®® whether it is cash,®® 
or property,®*^ or other obligations,®® such as a 


82. N.H.—Ayer v. Tllton, 42 N.H. 
407. 

83. Neb.-~Smltb v. Mason, 63 N.W. 
41, 44 Neb. 610. 

50 CJ*. p 294 note 21. 

84. Ala-—White v. Banks, 21 Ala- 
705, 56 Ani.l>. 283. 

50 C.J. p 294 note 22. 

85. Pa.—In re Sklles, 61 A. 245, 211 
Pa. 631. 

50 C.J. p 294 note 23. 

86. N.T.—^Eknpire Trust Co. v, Bart- 
ley & Co., 16 N.Y,S.2d 248, 258 
App-Div. 249. 

Ohio.—C^ey v. McCaslin, App., 43 
N.E.2d 519. 

. Tenn.—Gregory v. Beasley, 7 Tenn. 
App. 467. 

W.Va.—Charter v. Maxwell, 52 S.E. 
2d 753. 

50 C.jr. p 294 notes 26, 31, 32. 

87- Cal.—Jackson v. Lacy, 100 P.2d 
313. 37 CaI.App.2d 661. 

Mo.—^Parmers & Mechanics Sav. 
Bank of Troy v. Jennings, App., 
138 S.W.2d 703—Henneke v. 
Stradk, App., 101 S.W.2d 743. 

N.T.—Hard v. Mlngle, 99 N.B. 642, 
206 N.T. 179. 

56 CJ*. p 294 note 27. 

88. Ala.—Washingrton v. Norwood, 
30 So. 406, 128 Ala. 383. 

50 Cjr. p 294 note 2'8. 

89i. Ala.—Wasbinsrtott v. Norwood, 
supra. 

SLC—Gourdin v. Trenholm. 25 S.C. 

S62. 

Szoiieration In equity and other re- 


lief before payment see Infra 5 
372. 

90. Cal.—San Joaquln Valley Bank 
V. Gate City 011 Co., 173 P. 781, 
36 Cal.App. 791. , 

50 C.J. p 294 note 30. 

91- U.S .—American Bopdlng- Co. v. 
Anderson, aC.A,Ky., 110 F.2d 961 
—Commissiona of Sinkingr Fund of 
Irouisville, Ky. v. Anderson, C.C.A. 
Ky., 110 !P.2d 961, certiorari denled 
Commissloners of Slaking* Fund of 
City of Lrouisville v. Anderson, 61 
S.Ct. 28, 311 U.S. 669, 85 L.EcL 429 
—^Maryland Casualty Co. v, Cox, 
C.C.A.Tenn., 104 F.2d 354. 

Md.—Schindel v. Danzer, 157 A. 283, 
161 Md. 384. 

Mich.—^French v. Toungr, 290 N.W. 
861, 292 Mich. 443. 

N.T.—Hard v. Mingrle, 99 N.E. 642, 
206 N.T. 179—Empire Trust Co. v. 
Bartley & Co., 16 N.T.S.2d 248, 258 
App.Div. 249. 

Ohio.—Carey v. McCaslin, App., 43 
N.E.2d 519—Jones v, Berkley, 12 
Ohio 8upp. 82. 

Tex.—^Pefimes v. Moss, Civ.App., 140 
S,W.2d 461, error dismissed. 

Va.—^Houston v. Bain, 196 8.B. 657, 
170 Va. 878. 

Tr.va.—Charter v. Maxwell, 52 S.B. 
2d 753. 

50 C.J. p 294 notes 31-33. 

Tnll payment by surety unneoessary 
Failure of surety on bank*s depos- 
itory bond to pay full penal sum of 
his undertakins: did not deprive him 
of right of contribution from co¬ 
surety where depositor was fuUy 
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pald.—Schiska v. Schramm, 61 P.Bd 
668, 151 Or. 647. 

Oeneral and speolal xmrpose bond 
Surety on bond grlven by adminis¬ 
trator under license to sell realty on 
makin^r srood principales default in 
not accounting’ for proceeds is not 
entitled to contribution from sure- 
ties on administratores general bond, 
since the former had pald only his 
proper share of the’ common llabll- 
ity.—Hartford Accident & Indemnity 
Co. V. Anderson, 256 N.W*. 185, 192 
Minn. 200. 

98- Pa.—^Malone ▼. Stewart, 18 Pa. 
Dist. 905. 

50 C.J. p 295 note 34. 

93. Ohio.—Carey v. McCaslin, App., 
43 N.B.2d 619. 

50 C.J. p 295 note 35. 

94. La.—Lelgh v. Wrlght, 164 Sa 
794, 183 La. 765.- 

95. III.—Weger v. Robinson Nasii 
Motor Co., 172 N.E. 7, 340 111. 8l'. 

50 C.J, p 295 note 37. 

96. 111.—-Weger v. Robinson Nash 
Motor Co., supra ' 

50 C.J. p 295 note $8. 

97. Neb.—Smith v. Mason, 63 N.W*. 
41, 44 Neb. 610. 

Fayment may be made in 
Mo.—^Frost V. Tracy, 62 Mo.App. 
308. ; 

50 C.J. p 295 note 46. 

98. 111.—Weger v. Robinson Nash 
Motor Co., 172 N.B. 7, 340 111. 81. 

Neb.—Smith v. Mason, 63 N.W. 41, 

; 44 Neb. 610. 
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mortgageS^ commerdal paper,^ or bond^ will be 
considered as payment entitling the surety to con- 
tribution from his cosureties. Similarly, what- 
ever operates to discharge the original obligation 
of the cosureties is considered such pa 3 mietit as 
gives rise to contribution,^ as where a surety in- 
dividually has assumed the debt^ or where he has 
given security for its payment^ The right to con- 
tribution exists, even though no payment at all 
has been made by the surety giving it, of the mort- 
gage bond® or commercial paper*^ accepted by the 
creditor as pa 3 mient, or even though payment there- 
of was not made until after the suit for contribu- 
tion has been brought,^ and even though it has sub- 
sequently been retumed to the surety by the creditor 
as a gift.® However, a new note signed by the 
Principal and one of the sureties, which, in effect, 
merely changes the form of the original contract, 
is not payment by the signing surety.^® 

§ 366. - Payment Not within Scope of 

Sureties* Undert|flring 

Payment by a surety to a creditor which Is outside 
the contract on which he and. his cosureties are Ilable 
does not of Itself give the surety a right to contribution. 

The mere fact that one cosurety has made pay¬ 
ment to the creditor is not of itself suj05cient to 
give him the right of contribution against the 
other cosureties, if such-payment was outside the 


contract on which the sureties were liable.ii Thus,, 
where a surety makes a payment to prevent the 
very default on the occurrence of which the sure¬ 
ties were to be liahle, it has been held that a right 
of contribution does not exist, since the default for 
which the sureties had undertaken never occurred,^^ 
unless such payment has been authorized by the 

cosurety.13 

§ 367. -Voluntary Pa 3 ncnent 

a. In general 

b. After debt barred by statute of limi- 

tations 

a. In Greneial 

As a general rule, a voluntary payment, wlthout legal 
Ilabllity, Is insufflclent to glve rise to the right to con¬ 
tribution. 

As discussed supra § 352, it is of the essence of 
the right to contribution that there be a valid ob- 
lig^tion of the principal debtor, so that a surety 
who voluntarily pays the debt when he is not un¬ 
der legal liability to do so is not generally enti- 
tled to contribution or, as otherwise stated, pay¬ 
ment by a surety, to entitle him to' contribution, 
must have been made under compulsiones of a legal 
0 bligati 9 n.es Except where it is otherwise provid- 
ed by statute,e7 pa 3 mient may be made as soon as 


99- S.C.—Sloan v, Gibbes, 35 S.E. 

408, 66 B-C. 480, 76 Ain,S.R. 669. 

60 CLJ. p 295 note 47. 

1. Tenn:—Gregory * v. - Beasley, 7 

Tennj^pp. 467. . 

Tex.—^Patterson v. Fuller, Civ.App., 
110 S.W.2d 1230, error ’ dismissed. 
50 C.J. p 295 note 48. . 

2. Ky.—^Robertson v. Maxcey, 6 
Dana 101. 

50 C.J. P 295 note 49. 

3. Wis.—^Fannlngr v. Murphy, , 106 
N.W. 1056, 126 Wis. 638, 110 Am.S. 
R. 93?, 4 L.RJL,N.S., 666. < 

60 C.J. p 295 note 41, 

4. Kan.—^Hotbam v. Berry, 108 P. 
801, 82 Kan. 412. 

50 C.J. p 295 note 42. 

5k Ky.—Lytle v. Pope, 11 B.Mon. 
297. 

6- Ky.—Hobertson v. Maxcey, 6 
Dana 101. 

50 C.J. p 295 note 50. 

7. Neb.—Smith y. ICason, 63 N.W. 
41, 44 Neb. 610. 

50 C.J. p 295 nete 51. 

8. Pa.—^Patterson v. Patterson, 23 
Pa. 464. 

9. Ky.—Stubbins v. Mitchell, 82 Ky. 
535. 


Ip- Ind.—Knigbt v. Kerfoot, 110 N. 

E. 206. 184 Ind. 31- 
50 C.J. p 295 note 54. 

11. lowa.—^Novak V. Dupont, 83 N. 
W. 1062, 112 lov^ 334. 

50 C.J. p 296 note 56. 

12. 6r.—Ladd 'v. Portland Chamber 
of Commerce, 60 P. 713,’ 61 P. ’li27, 
62 P. 208, 37 Or. 49. 

60 C.J. p 296 note 57. 

13. 111.—^Boals V. Wegener, 206 Hl. 
App. 325. 

50 C.J: p 296 note 58. 

14. Wis.—^Panningr v. 'Kurpby, 105 
N.W. 1066, 126 Wis, 638, 110 Ani.' 

S.R. 946, 4 L.R,A..N.S., 666. 

50 C.J. p 296 note 60. 

15. Cal.—Sclilitz V. Tbomas, 216 P. 
61, 61 Cal.App. 636. 

50C,J.’P296nQtie61. , 

16. Ga-—^McDin v. Harvey, 69 S.E. 
123, 8 Ga.App. 360. 

50 p 296 note 62. 

17. Philippine.—Cacbo v. Valles, 45 
Philippine 107. 

50 C.J. p 296 note 63. 

JxL liOTilftIana. 

(1) A Code provlslon establishes 
tbe rule that the rl^ht to contribu¬ 
tion from cosureties arises only 
when the surety pays the ■ debt in 
consequences of a lawsuit against 
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him.—Leigh v. Wright, 187 So^ 649, 
192 Da. 224-^0 (XJ. p 296 npte 63 
[a]. 

(2) The reason underlying the 
Code rule is that no one of cosure¬ 
ties shouid be permitted to pay vol¬ 
untarily a debt for which they are 
all bound ^d thereby cut the others 
off from such defenses as. they might 
have or might wish to urge.—^Deigh 
V. Wright, 164 So. 794. 183 Da. 766. 

(3) The rule does not apply, how^ 
ever, where the debt is paid by the 
surety on demand, and wlth the cen¬ 
sent and concarrence of'the coaure- 
txes.—^Leigh v. Wright, 164 (So. 794, 
183 IjSl 765. 

(4) Fact that the surety who waa 
bound in solido with others to pay 
mortgage debt had made monthly 
payments as they feli due, notwlth- 
standing acceleratlon provision In 
deed and mortgage dld not take ef¬ 
fect until fallure for four months 
to make payment, was held not to 
preclude contribution from'. cosure¬ 
ties on theory that paymenfjs werei 
prematurely made, where^ contribu¬ 
tion was sought on suretyship con¬ 
tract which bound sureties to pay 
Instollments as they hecame due.— 
Leigh V. Wright, 16 So. 794, 183 Leu 
765. 
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thei Principal is in default 5f a legal liability exists,^® 
although no suit has heen brought by the creditor 
against the surety,^® since the paying surety is un¬ 
der no compulsion to incur the additional ex¬ 
pense of suits.20 

Payment has been held compulsory^i or not vol- 
untary22 in the sense that it defeats the right to 
contribution where there is a ciear legal duty to 
pay the debt which is enforceable by judgment and 
execution or when it cannot be legally resisted,23 
even though made before maturity of the debt,2^ 
where it is apparent that the principal would be 
unable to pay the debt at maturity.25 Payment is 
not voluntary because a surety does not inter- 
pose, against the creditor, a technical or unmeri- 
torious defense,2 6 or where he pays in ignorance 
of a good defense,27 or waives a defense personal 
to himself;28 but it is otherwise where payment 
is made by a surety who had knowledge of facts 
constituting a good defense,^® even though made 
in good faith and under a mistaken belief that 
liability exists.^® 

Since mere delay of a creditor, unaccompanied 
by negligence, causing collateral in his possession 
to depreciate in value does not discharge the sure- 
ties, as discussed supra § 203, a cosurety is not re- 
lieved of his obligation to contribute whien the 
surety pays the debt under such circumstances.®^ 


Other instances of where payment has been held 
to be compulsory or not voluntary are set forth in 
the notes.22 

b. After Debt Baired by Statute of Lmutations 

Payment of the debt by a surety after It has been 
barred by the statute of limitatlons against ali the sure- 
tles is voluntary and does not entltle him to contribu¬ 
tion. 

Pa3mient by one of the cosureties after the claim 
against them has been barred by the statute of lim- 
itations is voluntary and does not entitle him to 
contribution from the other cosureties,23 but pay¬ 
ment by a surety is not voluntary, when made be¬ 
fore the statute has run in his favor, even though 
a cosurety has been discharged by the operation of 
the statute.3^ 

I 368. -Pa 3 niient by Principal or with 

Principales Funds 

Payment of the debt by the surety with money of 
the Principal does not ehtitie him to contribution from 
his cosureties. . 

Payment of the debt by the surety with money or 
property of the principal in 'his hands does not 
entitle him to contribution' from his cosureties 
nor does payment on behalf of the principal, by a 
third person who has no recourse against the surety 
seeking contribution.33 Where, however, appar- 


IS. Wis.—'Fannins v. Murpliy, 105 
1066, 126 Wis, 638. 110 Am. 
S.R. 946, 4 L..RJL.,K.S.. 666. 

50 aJ. p 296 note 64. 

19. Idaho.—Shattuck v. EUlis, 288 
iP. 162, 49 Idalio 330. 
ni. —Weger v. Hobinson Nash Motor 
Co., 172 NJE. 7, 340 Hl. 81. 

56 C.J. p 296 note 66. 

JtidaiiieiLt against snretleB 

In actlon between cosureties for 
contribution, statute authorizing 
contribution from oo-judgment debt- 
ors wlthont new action was held in- 
applicable and not to make it neces- 
SBzt that • a Judgment be first ob- 
tained against the sureties.—Shat-^ 
tucfc V. Eliis, 288 P. 162. 49 Idaho 
330. 

210. Mass.—^Durfee v. Kelly, 117 N. 

EL 907. 228 Mass. 571. 

Mb.—Sinclair v. Wismann, 167 S.W. 

580. 183 MaApp. 709. 

SOU Mont.—Corpns goxis dtad in 
asapp V. Paul. 103 P.2d 678. 110 
Mont. 5I& 

50 dJ. p 297 note 68. 

QSL Pa.—A. Guckenheimer. etc., Co. 

V. Katnn. 89 A. 807, 243 Pa. 75. 
'Wash.-^Ltlndhlom v. Johnston, 158 

P. 972. 92 Wash. 17i: 
fXSm Ky.—Wlnston v. Slatoot, 103 S. 

W. 2d 675. 267 Ky. 831. 


Vt—Aldrlch v.' Aldrlch, 56 Vt 324. 
48 Am.R. 791. 

94. Kan.—^Hotham v. Berry, 108 P. 

801, 82 Kan. 412. 

60 C.J. p 297' note 71. 

25. Ka n .—Hotham v. Berry, 108 P. 
801, 82 Kan. 412. 

50 C.J. p 297 note 72. 

26. Del.—^Deakyne v. Buchanan. 8 
Del. 124. 

50 CJT. p 2^7 note 73. 

27. Ind.—^Houck v. Graham, 6 N.E. 
594, 106 Ind. 195. 65 Am.R. 727. 

50 dJ. p 297 note 74. 

2& Ind.—Houck v. Graham, supra. 
60 dJ. p 297 note-76. 

29. Mass.—Skillin v. Merrill, 16 
Mass. 40. 

Ohio.—^Russell v. Fallor, 1 Ohio St. 

327. 59 Am.D. 631. 

60 dJ. p 297 note 76. 

sa Mass.—Skillin v. Merrill, 16 
Mass. 40. 

50 dJ. p 297 note 77. 

31. Mass.—^Durfee v. Kelly. 117 N. 
K 907, 228 Mass. 571. 

50 dJ. p 297 note 79. 

32. N.T.—^Tawger v. American Sure¬ 
ty Co., 106 N.E. 64. 212 N.T. 292, 
L.R.A1915D 481. 

60 C.J. p 297 note 80. 
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Payment of Judgment 

(1) Where one surety has been 
forced to pay the whole amount of 
a Judgment on the receiver's bond 
and the sureties are liable thereon, 
he may have contribution from other 
sureties who Joined in slgning the 
bond.—^Ross v. Williams, 11 ■ Heisk. 
Tenn., 410. 

(2) Thls is true. even though the 
Judgment paid by him may have 
been Irregular or void.—^Ross v. Wil¬ 
liams. suprA' 

33. Kan.—^Morris v. Hulme, 81 P. 
169, 71 Kan. 628. 

N.D.—Gronna v. Goldammer, 143 N. 
W. 394, 26 N.D. 122, Ann.Cas. 
1916A 166. 

50 C.J. p 297 note 82. 

Limitatlons of aCtlons for contribu¬ 
tion see infra S 376. 

3A Ohio.—Camp Bostwlck, 20 Ohio 
St. 837, 6 Am.R. 669. 

50 C.J. p 297 note 83. 

35. Ga.—Llndel* v, Snow, 45 S.E. 
732. 119 Ga. 41. 

50 C.jr. p 297 note 85. 

Recourse to, security or indemnity 
see supra $$ 847-350. 

36. Colo,—Worthington v. Keely, 
170 P. 194. 64 Colo. 91. 

50 C.J. p 298 note 86. 
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ent means of payment given to him by his Princi¬ 
pal prove worthless or through subsequent claims 
of other persons have to be applied in some other 
manner, his right to contribution is not affected.37 

§ 369. Measure of Contribution 

a. In general 

b. Eifect of cosureties' bankruptcy, in- 

solvency, or absence from jurisdic- 
tion 

c. Cosureties bound for different 

amounts 

d. When full amount paid is recoverable 

e. Basis of apportionment 

a. lu G-eneraJ 

A surety paying the loss as to whtch atl the sure* 
ties were equally bound is generally entftled to contribu¬ 
tion from each of the cosureties of equal proportionate 
shares. 

Since, as between themselves, cosureties are, in 
the absence of an agreement to the contrary, each 
liable for equal parts of the loss, as discussed su¬ 
pra § 346, where one of two or more cosureties 
has paid the whole or part of the debt for which 
they were ali bound, his cosureties are each lia¬ 
ble to him for equal proportionate shares of the 
amount paid,38 although they are bound by sepa¬ 
rate instrumentsbut in no case can the surety 
seeking contribution recover more than the excess 
he has paid beyond the amount which, as between 
himself and the cosureties, it was his duty to pay.^o 


Where, however, the sureties have limited the 
extent of the liability of each, as between them¬ 
selves, by agreement, the measure of contribution 
is govemed by such agreement,^^ except in the 
case of statutory bonds the liability on which may 
not be limited by agreement.'^^ Although one of 
the cosureties has died, the other cosureties are 
liable only for such proportionate shares as they 
would have been liable for had not the former 
died.'*^ Where partners have become sureties in 
the firm name, they are regarded, for the purpose 
of contribution, as one surety,and the heirs of 
a cosurety are liable in such equal sums as amount 
in the aggregate to the proportionate share of their 
ancestor.**® 

b. Effect of Cosureties’ Bankmptcy, Insolvency, 
or Absence from Jxtrisdiction 

In equity and sometimes at law the amount to be 
contributed Is apportioned among the solvent cosure¬ 
ties within the Jurisdiction. 

It has generally been held that, if contribution 
is sought at law, each surety is liable for no more 
than his exact aliquot proportion, ascertained by 
dividing the amount for which all the sureties were 
liable by their entire number, without respect to 
the solvency of any of them.-*® In equity, however, 
the amount for which the cosureties are liablfe in 
contribution is apportioned among the solvent sure- 
ties^*^ within the jurisdiction,^® in the event that 
any of them are insolvent or out of the jurisdic¬ 
tion. The equitable doctrme is sometimes followed 
at law,^® particularly in those jurisdictions where 


37- Vt—Prinae v. Pase, 21 Vt. 94. 
50 C.J. p 298 note 88. 

Effect of indemnity fTom Principal 
generally see supra S 362. 

38. Ga.—Reed v. Liberty Nat. Bank 
& Trust Co., 162 S.E. 154, 44 Ga. 
App. 544. 

N.H.—Century Indemnity Co. v. 
Maryland Casualty Oo., 193 A. 221, 
89 N.H. 121. 

N.X—Sanderson v. Cicero State 
Bank, 6 A.2d 130, 125 N.J.Bq. 450. 
N.T.—Salzber^r v. Deutsch, 270 N.T. 

S. 595, 150 Misc. 870. 

Ohio.—^Maryland CasuaJty Co. v. 
Gousrh, 65 N.B.2d 858, 146 Ohio 
St. 305. 

Okl.—^Martin v. Coosran, 55 P.2d 
1037, 176 Okl. 391. 

Or.—U. S. National Bank of Port- 
land V. Embody, 26 P.2d 149, 144 
Or. 488. 

Tex.—^Hollis v. Winfree, Clv.App., 
216 S.W.2d 625, refused no reversi- 
ble error—Lewis v. Easley, Civ. 
App., 34 S.W.2d 376. 

60 C.J. p 298 notes 90, 91. 

39. N.EL—Century Indemnity Co, v. 


Maryland Casualty Co., 193 A. 221, 
89 N.H. 121. 

N.C.—^Humphrey v. American Surety 
Co., 197 S.E. 137, 213 N.C. 651. 

50 C.J. p 298 note 93. 

40. HT.S.—^Maryland Casualty Co. v, 
Cox, C.C.A.Tenn., 104 tF.2d 364. 

Md.—Schindel v. Danzer, 167 A. 283, 
161 Md. 384. 

50 C.J. p 298 note 94. 

41. Pa.—A. Guckenheimer, etc., Co. 
V. Kann, 89 A 807, 243 Pa. 75. 

60 C.J. p 298 note 97. 

OontrlbntioiL In different amounts 
Cosureties in the same bond may 
be liable for contribution in differ¬ 
ent amounts where there is an 
agreement between them to that ef¬ 
fect.-—Tucker V. Gant, 185 P.2d 206, 
199 Okl. 233, 172 AL.R. 1443. 

42. N.M.—FIdelity & Deposit Co. of 
Maryland v. Richard, 103 P.2d 628, 
44 N.M. 424. 

43- U.S.— ner. S. Pldelity, etc., Co. v. 

Naylor, Kan., 237 P. 314, 151 aC. 

A 20. 

50 C.J. p 299 note 98. 
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44. La—^Ferrlday v. Pumell, 2 La. 
Ann. 334. 

Mass.—Chaffee v, Jones, 19 Pick. 
260. 

45. Mass.—Wood v. Leland, 1 Mete. 
387. 

40. IT.S.—TJ. S. Pldelity, etc., Co. v. 
Naylor, Kan., 237 P. 314, 151 C.C. 
A 20. 

50 C.J. p 299 note 3. 

47. Mo.—^Phelps v. Scott, 30 S.W.2d 
71, 326 Mo. 711, 71 ALJEt 290. 

Va—Cooper v. Greenberg, 61 S.E.2d 
876. 

50 C.J. p 299 note 4. 

48. U.S.—U. S. Pldelity, etc., Co. 
V. Naylor, Kan., 237 P. 314, 151 
C.C.A 20. 

50 C.J. p 299 note 5. 

49. Pa—Preeman v. Sundheim, 35 
A2d 295, 348 Pa 248. 

50 C.J. p 299 note 6. 

Sursties lost zlght of OiViidon 
where cosurety had become In¬ 
solvent before plea for division waa 
made by sureties.—Comtoercial Bank 
& Trust Co. of Alexandria v. Turre- 
gano, 134 So. 383, 172 La 429. 
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there are no distinet courts of chancery®® and 
where it has been so provided for by statute.si 

& Cosnneties Boniid for Different Amoimts 

As a general rule, cosureties bound by separate In- 
strurrients namlng different amounts are liable for con- 
trfbution in proportion to the amounts named .In their 
respective Instruments. 

Except as to sureties on official bonds, the penal- 
ties of which are regulated by statute, who are lia¬ 
ble to contribute equally regardless of the fact that 
they have justified for different amounts,cosure¬ 
ties who have exeeuted separate instruments for dif¬ 
ferent amounts are liable for contribution in pro¬ 
portion to the amounts named in the respective in¬ 
struments,and limited, of course, to the penal- 
ties named th^rein;®^ and, where sureties on the 
same instrument are liable for different amounts, 
each must contribute the proportion that the amount 
for which he is liable bears to the aggregate sum.56 
However, the fact that one of the sureties on the 
same instrument has limited his liability to the 
obligee to a lesser amount than that for which 
the other surety is liable has been held not to re¬ 
duce the amount which he must contribute to the 
surety paying the loss.^® 

d. When Fnll Amnunt Paid Is Beooverable 

A surety paying the debt may recover the entire 
amount from a cosurety whose wrongful acts caused the 
default of the principal. 

In some cases a surety can recover the entire 
amount paid by him from another Sfurety, as where 
the latter by his wrongful act caused the default 
of the principal^^ or where the amount soug^t to 
be recovered is interest charged to the principal 
on money borrowed by the surety from whqm con¬ 
tribution is sought;58 and where one of two or 


more sureties has agreed to be primarily liable as 
betvveen himself and the others, the entire amount 
can be collected from him.®^ 

e. Basis of Apportionment 

(1) In general 

(2) Payments, security, and proceeds of 

security from principal 

(3) Interest 

(4) Costs and attomey’s fees 

(1) In General 

Contribution by cosureties to a surety paying the 
debt Is generally based on the exact amount paid by 
the surety. 

Subject to the limitation that contribution can- 
not be recovered for an amount paid by a surety 
in excess of the original debt,®® contribution is 
generally based on the exact amount paid to satis- 
fy the liability of the sureties, whether the pay- 
ment is in full or by way of compromise of the 
whole debt,®i even though the pa 3 mient has taken 
the form of an assignment of the claim of the cred¬ 
itor and where payment is made in property, real 
or personal, its value at the time of payment fixes 
the basis for contribution.®® The surety being 
sued for contribution is entitled to credit for any 
payments he has made on the principal indebted- 
ness.®^ 

(2) Payments, Security, and Proceeds of 

Security from Principal 

In determinlng the amount which forms the basis 
of contribution payments made by the principal to the 
surety seeking contribution must be deducted. 

In ascertaining the amount which forms the 
basis of contribution, there must be deducted from 
the entire amount any pa 3 rments made by the prin- 


50. Wis .—^Paurot v. Gates, 6T N.W, 
294, 86 Wis. 669. 

BO C.J. p 299 note 7. 

51. Ala-—^Tounfr v. Clark. 2 Ala. 
264. 

50 C.J. p 299 note 8. 

52. N.C.—^Davidson County v. Dor- 
sett, 66 S.E. 132, 161 N.C. 307, 18 
Ann.Cas. 852. 

50 OU. p 299 note la 

53. TT.S.—Maryland Gasualty Co. v. 
Oox. aCAL.Tenn., 104 F.2d 354. 

Ind.—Gray v. American Surety Co. 
of New York. 175 N.B. 686, 93 Ind. 
App. 377. , 

N.C,—^Humphrey v. American^ Sure¬ 
ty Coj, 197 S.R 137. 313 NX3. 651— 
Adams V. Adams, 193 S3L 661. 212 
N.a ^37. 

Wis.—Newcomb v. Ingram. 248 N^W. 

171, 211 Wis. 88. 

50 C.X P 300 note 11, 


64. Tex.—Western Indemnlty Co. v. 

Murray, Com.App., 237 S.W. 1109. 
55. Pa.—^Rodgrers v. Tranter, 167 A 
481, 110 Pa.Super. 84, supplement- 
ed 167 A 900, 110 Pa,Super. 84. 

50 C.J. p 300 note 13. 

56- Okl.—^Tucker v. Gant, 185 P.2d 
205. 199 Okl. 233. 172 AL..K. 1443. 
Or.—^Rose v. Wollenbergr, 59 P. 190, 
36 Or. 164. 

57. Tenn.—Pile v. MeCoy, 41 S.W. 
1052. 99 Tenn. 367. 

50 aj. p 300 note 14. 

58. Or.—-Thompson v. Dekiun. 52 P. 
617. 766. 32 Or. 179. 

69- Wash.—^Handsaker v. Pedersen, 
128 P. 230, 71 Wash. 218. 

50 CX p 300 note 16. 

ea Ind.—Jones v. Bradford, 25 Ind. 
S05. 


Ky.—Hlckman v. MeCurdy, 7 J.J. 
Marsh. 556. ’ - 

61. La.—Leigh v. Wright, 164 So. 
794, 183 La.’765. 

Mo.—^Parmers & Mechanies Sav. 
Bank of Troy v. Jennings, App., 
138 S.W.2d 703—Henneke v. 
Strack, App.. 101 S.W.2d 748. 

N.J.—Sanderson v.. Cicero State 
Bank, 6 A2d 130. 126 N.J.Bq. 460. 
50 C.J. p 300 note 18. 

68. N.J.—Sanderson v, Cicero State 
Bank, 6 A2d 180, 126 NXEg. 460. 
50 C.J. p 300 note 19. 

63. Tex.—^Edmonds v. Sheahan, 47 
; Tei. 443. 

50 C.J. p 300 note 2L 

64. Okl.—McAllIster v. Border, 222 
P. 637, 97 Okl. L'. 
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cipal to the surety seeking contribution,®^ and any 
funds, security, or proceeds of security held by such 
surety belonging to the Principal.®® Furthermore, 
a surety seeking contribution is chargeable with 
the value of securities which, through his negli- 
gence, have become- unavailable for application 
to the common debt.®^ The surety seeking contri¬ 
bution must, however, be allowed credit for any 
expenses reasonably incurred by him in acquiring 
or keeping alive such security®® or in realizing 
thereon.®® 

(3) Interest 

Interest pald by the surety to the creditor must be 
Included in determinlng the amount on which contribue 
lion is to be based. 

In determining the amount on which contribution 
is based, interest paid 'by the surety to the creditor 
must be included,*^® and conversely, interest on the 
indebtedness, which the creditor failed to collect, 
cannot be included.*^^ In addition, a surety may 
recover interest on the proportionate share of his 
cosurety from the date of payment to the creditor72 
at the legal rate,*^® even though the instramerit 
held by the creditor provided for a higher rate.*^^ 
Statutes sometimes provide for a special rate of 
interest where contribution is sought in a sum- 
mary proceeding.*^ The cosurety may, however, 
by bringing into court the amount of his share 
■of the sum due, be released as to any further inter- 
ost.76 

(4) Costs and Attorne^s Fees 

Where Judgment is oixtained by the creditor against 
ali the sureties, contribution can be had as to the costs 


§ 369 

of the suit by the surety agafnst whom the Judgment 
was enforced. 

Where a judgment is obtained by the creditor 
against all of the sureties, contribution can be had 
as to the costs of the suit by the surety against 
whom the judgment was enforced on the other 
hand, where, in a suit against several cosureties, 
judgment is recovered against only one of them, 
costs of such suit cannot be recovered against the 
cosureties who prevailed therein.^® Contribution 
can be had as to costs incurred in a suit by the 
creditor against one surety alone which are paid 
by him, if defense of the suit was reasonably pru- 
dent and justifiable^® or resulted in a reduction of 
the .demand of the creditor;®® and contribution for 
attomey’s fees paid in resisting the claim of the 
creditors is allowed under the same conditions.®! 
However, a surety, who has funds of the principal 
in his hands for the purpose of pa 3 ring the debt, 
cannot be allowed reimbursement for costs and 
damages which subsequently accrue without the 
consent of the cosurety.®® 

Where a surety who has paid his proportionate 
share of the debt to the creditor is sued. for and 
compelled to pay the balance of the debt, he can 
recover from his cosurety the necessary costs of 
the creditores action against him,®® and mere will- 
ingness, unaccompanied by an oifer to pay his 
share of the original dAt before action is bfought 
for the recovery thereof, will not relieve a surety 
from liability as to contribution for costs nor 
will payment of his share after suit begun,®® ex- 
cept that pa 3 mient after suit is brought will re¬ 
lieve him of responsibility for costs accruing tiere- 
after;®® and it will not avail a surety to show that 


'86. lowa.—New Amsterdam Castial- 
ty Co. V. Bookliart, 235 N.W. 74, 
212 lowa 994, 76 A.LuR. 897. 

50 C.J. p 300 note 24. 

•66. Mo.—^Broussaxd v. Masou, 173 
S.W. 698. 187 Mo.App. 281. 

50 C.J. p 301 note 25. 

67. Ky.—Goodloe v. Clay, 6 B.Mon. 
236. 

50 C.J. p 301 note 26. 

68. Wash.—malgramated Gold 
Mines Co. v. Bidgrloy, 170 P. 355, 
99 Wash. 99. 

50 C.J. p 301 note 27. 

’69. N.C.—^Derosset v. Bradley, 63 
N.C. 17. 

50 aj. p 301 note 28. . . 

70. Okl.—^McAMister v. Border, 222 
P. 537, 97 Okl. 1. 

*VV.Va.—Weimer V. TaJbot, 49 SJS. 
372. 56 W.ya. 267. 

“Tl- m.—Whittemore v. Weber, 217 
mj^pp. 628. 

V2m Ga.—^Reed v. Liberty Nat. Ba^ 


f & Trust Co., 162 S.E. 164, 44 Ga. 
App. 544. 

50 C.J. p 301 note 31. 

73. Mo.—^Farmers & Mechanica Sav. 
Bank of Troy v. Jenninffs, App., 
138 S.W.2d 703—Henneke v. 
Strack, App., 101 S.W.2d 748. 

50 C.J. p 301 note 32. 

74. Wls.—^Bushnell v. Bushnell, 46 
N.W. 442, 77 Wis. 435, 9 L.R.A. 
411. 

60 G.J. p 301 note 83. 

75. Mo.—Wilkerson v. Sampson, 56 
Mo.App. 276. 

60 C.J. p 301 note 34. 

76. Md.—Smith v. Anderson, 18 Md. 
520. 

77. Ma-r-Davis v. .Bmerson, 17 Me. 
64. 

50 C.J. p 301 nolA 86. 

78. N1£[L—Bbardman v. Paige, 11 N. 
H: 431. 

79. La.—porpiis Jnrla qnoted In. 
Globe Indemnity Co. of New York 
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V. Aetna Casualty Surety Co. of 
Hartford, Conn., 192 So. 234, 241, 
193 La. 721. 

50 C.J. p 301 note 38. 

sa La.—Corpus Jnrls gnoted in. 
Globe Indemnity Co. of New York 
V. Aetna Casualty & Surety Co. of 
Hartford, Conn., 192 So. 234, 241, 
193 La. 721. 

50 C.J. p 301 note 39. 

81. La.—Corpus Jtiris q.uoted in. 
Globe Indemnity Co. of New York 
V. Aetna Casualty & Surety Co. of 
Hartford, Conn., 192 So. 234, 241, 
193 La. 721. 

50 C.J. p 301 note 40. 

82. Ala.—John v. Jones, 16 Al^ 454. 

83. Mich.—^McKee v. Campbell, 27 
Mich. 497. 

_ . , r “ 

84. Or.—^Van Winkle y, Johnson,, 5 
P. 922, 11 Or. 469, 60 Ain.B. 496. 

85. Or,—Van Winkle v. J‘ohnson, 
supra. 

86. Md.—Smith v. Anderson, 18 Md/ 
620- 
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he was not served with process in the original ac- 
tion by the creditor.87 

Under some statutes, a surety who pays the 
debt after it is past dne is entitled to recover an 
attomey^s fee from his cosurety if he has given 
the statutory notice of suit.8 8 

§ 370- Conclusiveness of Adjudication against 
Principal or Surety 

A Judgment obtained by the credftor agafnst the 
sureties Is conciusi ve on ali of them as to ail questione 
of Llabfiity wlthln the Issues determlned In that action. 

Ih an action for contribution, a judgment or de- 
cree obtained against the sureties by the creditor 
or obligee is admissible88 to prove its rendition,80 
and is at least prima facie evidence of the debt,8i 
and of joint and equal liability therefor.82 It is 
conclusive as to all questions of liability within the 
issues determined in that action,88 and as to mat- 
ters which should have been raised therein;^^ con- 
versely, the judgment is not conclusive of matters 
determined which were not raised by the pleadings 
in such action.85 

A judgment or decree is not conclusive, however, 
on a surety who was not a party to the suit in 
which it was rendered,^® unless he has notice of 
the suit and an opportunity to defend,87 Jn which 
event it has been held that he will be concluded 
as to such matters as he might have interposed 
in that suitis Although admissible to prove the 


fact of its rendition,88 and by way of inducement 
to evidence to show its payment by plaintiff,! and 
the amount,8 such a judgment or decree is not 
evidence of the liability of the principal on which 
the liability of the sureties is predicated,3 or of the 
common liability of the sureties.^ Nevertheless, 
where a surety has contracted with respect to the 
conduct of one of the parties in some suit or pro- 
ceeding in the courts, he is concluded by a judg¬ 
ment therein even though not a party thereto.^ 
Where a judgment extinguishes a principales obli- 
gation, the suret/s obligation is also extinguished, 
including any rights of contribution which might 
have existed in favor of another surety had the 
Principal and the first surety been held to be bound 
instead of to be not liable.® 

Judgment against principal. A judgment in fa¬ 
vor of a surety against the principal has been held 
not to be admissible as a defense to an action for 
contribution in the absence of a showing that the 
surety realized something on such judgment.7 

§ 371. Enforcement against Cosurety of 
Judgment or Execution against 
Surety 

Contribution against cosureties may be enforced un¬ 
der some statutes by the issuance of execution on the 
Judgment obtained by the creditor. 

Under the statutes of some jurisdictions, a sure¬ 
ty who pays a judgment rendered against him and 
his cosureties may have execution issued under such 


87. Or.—Vaji Wlnkle v, Johnson, 

5 P. 922, 11 Or. 469, 50 Am.R. 496. 
88L Ga-—^Reed v. Liberty Kat. Bank 

6 Trust Co., 162 S.E. 154, 44 Ga. 
App. 544. 

89. Mo.—^Haysood v. McKoon, 49 
Mo. 77. 

50 C.J. p 302 note 48. 

9Qk Ala.—Preslar v. StaJlworth, 87 
Ala. 402. 

91. N.C.—Mlller v. Pitts, 68 S.E. 
171, 152 N.C, 629. 

92. Ky.—Vansanfs Ex'x v. Gard- 

ner*s 42 S.W.2d 300, 240 Ky. 

318. 

93. Ky.—•Vansanfs v. Gard- 

ner^s lbc*x, supra. 

50 G.X p 302 note 51. 

Tex.—Eubanks v. Bites, Civ. 
App., 146 S.W. 952. 

50 C.J. p 302 note 52. 

95L Ind.—Knopf v. Morel, 18 K’.R 
51,111 Ind. 670. 

50 CJ. p 302 note 53. 

Xiabdllty l)etwee9. xiiretiee 
Jtzdgment rendered against sure¬ 
ties was Jbeld not conclusive as be- 
tween sureties tbemselves, in suit 
for contribution. 


Ky.—^Vansanfs Ex"x v. Gardner^s 
Ex’x. 42 S.W,2d 300, 240 Ky. 318. 
Tex—^Eubanks v. Sites, Civ.App., 
146 S.W. 952. 

98. lowa—Pederal Surety Co. v. 
France, 238 N.W- 460, 212 lowa 
1403. 

Tex—Corpus Jxais dted In Lebman 
V. How€u:d, Clv.App., 133 S.W.2d 
800. 

50 C.J. p 302 note 54. 

Cosureties as xirivies 

(1) It has 'been held that a surety 
does not derive any right by, 
through, or under his cosurety and 
cannot be classifled as a *‘privy*’ to 
him within rule that Judg¬ment in 
personam is hinding only on parties 
thereto and their privies.—Lehman 
V. Howard, TexCiv.App., 133 S.'W'.2d 
800. 

(2) However, a survivlng Joint 
surety and personal representative 
of other deceased surety have been 
held to he in prlvity within rule that 
Judgments are hinding on parties 
and privies.—Firestone Tire & Rub¬ 
ber Co. V. Hart^s Estate, 168 A. 92. 
104 VL 197. 


97. N.T.—Clark v. Norman, 22 N. 
T.S. 849, 68 Hun 372. 

60 C.J. p 302 note 66. 

98. Ala—^Broughton v. Robinson, 11 
Ala 922. 

50 C.J. p 302 note 56. 

99. Ala—Means v. Hlcks, 66 Ala 
241. 

Fla—^Love v. Gibson, 2 Fla 598. 

1. Ala—^Babcock v. Carter, 23 So. 
487, 117 Ala 676, 67 Am.S,R. 193. 

50 C.J. p 302 note 58. 

2. N.C.—^Leak v. Covlngton, 6 S.E. 
241, 99 N.C. 669. 

60 C.J. p 302 note 59. 

3. N.Y.—Clark v. Norman, 22 N.T. 
S. 849, 68 Hun 372. 

50 C.J. p 302 note 60. 

4- Ala—Means v. Hlcks, 65 Ala 
241. 

50 C.J. p 302 note 61. 

5. Wis.—Shepard v. Pebbles, 88 
Wis. 373. 

60 C.J. p 302 note 62. 
e. Colo.—^B^delity & Deposit Co. of 
Md. V. Continental Cas. Co., 193 
P.2d 266, 118 Colo. 97. 

7. 111,—Maxwell v. Brown, 186 111. 
App. 271. 


826 



72 O.J.S. 


PRINCIPAL AND STJRETY 


§§ 371-372 


judgment to enforce his right to contributio;! from 
his cosureties who have not paid their proportion- 
ate part of the principal obligation .8 A surety 


paying the amount of a joint judgment against sure- 
ties on note had no cause of action thereon against 
cosuret 3 r^s heirs as judgment creditores assignee.® 


C. ACTIONS 


§ 372. Nattire and Form of Remedy 

a. In general 

b. Exoneration in equity and other relief 

c. Nature and form of action 

a. In General 

Although the doctrine of contribution between co¬ 
sureties orfginated In equity, ordinarily it is enforceable 
either In equity or at law. 

Although the doctrine of contribution between 
cosureties originated out of equitable pringiples, as 
discussed in Contribution § 2, and was at first 
known. and enforced only in courts of equity,^® 
the right became so well established that common- 
law courts, sometimes by virtue of statutory pro- 
visions, assumed jurisdiction to enforce contribu¬ 
tion between cosureties^i on the theory of an im- 
plied promise by each cosurety to reimburse each 
of the others for any payment in excess of his 
proportion of the debt.^^ The development of a 
legal remedy, however, did not deprive equity of its 
jurisdiction,^^ courts of equity retaining jurisdic¬ 
tion in such cases,regardless of the adequacy of 
the remedy at law, 15 so. that frequently there is a 
remedy either at law or in equity ;i 6 but where 
the machinery of the law is manifestly insufficient 
the only adequate remedy may be in equity.i^ 


b. Exoneration in Equity and Other Relief 

Under the practice prevalllng in some Jurisdictlons 
a surety may, before he has paid the debt, flie a bili 
to compei his cosureties to contribute to its payment. 

Although it is well settled that generally an ac¬ 
tion for contribution does not lie until the surety 
has paid the debt or more than his proportionate 
share thereof, as considered supra § 364, it has 
been held in some jurisdictions that a surety, before 
he has paid .jthe debt, may file a bili in equity to 
compei his cosureties to contribute with him to its 
pa 3 niienti 8 or to restrain the collection from him 
of the share of another surety in whose hands the 
Principal placed funds to satisfy the debt;i^ and, 
where a solvent surety is indebted to an insolvent 
cosurety, equity will interfere to prevent the col¬ 
lection of such debt, although the creditor surety 
has not paid the debt of his principal .20 Although, 
in such a suit, the court cannot compei the co¬ 
surety to pay to plaintiff his proportionate share of 
the Principal indebtedness,^! it can issue a decree 
fixing complainanfs right to contribution and pro¬ 
vide for his indemnity or exoneration by defend¬ 
ant cosurety when the former pays the latteris 
share of the indebtedness.^^ There is authorify to 
the effect that it is no objection to a decree ordering 
defendant sureties each to pay their proportionate 


8. Tex.—Hollis v. Winfree, Civ. 
App., 216 S.‘W.2d 625, refused no 
reversible error. 

9. TJ.S.—Apple V. Owens, C.C.A. 
Tex., 48 F.2d 807. 

la N.T.—^Parshelsky v. Palley, 152 
N.T.S. 351, 166 App.Div. 723. 

50 C.J. P 304 note 92. 

11. Neb.—Excbange Elevator Co. v. 
ISIarshall, 22 N.W'.2d 403, 147 Neb. 
48. 

50 C.J. p 804 note 93. 

la- Ala.—Scott V. McGriff, 132 So. 
177, 222 Ala. 344. 

lowa.—^EUson v. Nickles, 36 N.W.2d 
343, 240 lowa 292. 

50 CJT. p 304 note 94. 

Besxilte ezistenoe of otbar remedy 
Sureties on bond baving satisfled 
judgment against them held entl- 
tled to malntatn Independent action 
on Implied contract against cosxmety 
for contribution, notwithstandlng 
summary proceedings on judgment 
would have been authorlzed If they 
had taken asslgnment as statute en- 


titled them to do, statutory remedy 
belng cumulatlve.—Vansanfs Ex*x v. 
Qardner*s Ex’x, 42 S.W.2d 300, 240 
Ky. 318. 

13. Wis.—German-Amerlcan Sav. 

Bank v. Pritz, 32 N.W. 123, 68 
Wis. 390. 

50 C.J. p 304 note 96. 

Cononixent jnxlsdlotioiL 

Fact that surety, paying his share 
of principales debt, has remedy at 
law does not prevent him from su- 
ing in equity, to enforce contribu¬ 
tion from his cosureties, and, even 
If such remedy is conferred by 
statute, equity retalns concurrent 
jurisdiction.—Jones v. Berkley, 12 
Ohio Supp. 82. 

14. Ohio.—Jones v. Berkley, supra 
50 C.J. p 304 note 97. 

15. m,—‘Whittemore v. Weber, 217 
IlLApp. 628. 

50 C.J. p 305 note 98. 

16. Ala—Werborn gahn, 6 So. 

729, 93 Ala 201. 

50 C.J. p 305 note 99. 
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XosolveiLoy of snrety 

The right of contribution between 
cosureties' is enforceable at law pro- 
vlded there is no clalm of insolvency 
of a surety.—Salzberg v. Deutsch, 
270 N.T.S. 696, 160 Misc. 870. 

17. Ma—Scrihner v. Adams, 73 Me. 
541. 

50 G.J. p 305 note 1. 

18. Or.—Davis v. Albany First Nat. 
Bank^ 161 P. 93, 168 P. 929, 86 Or. 
474. 

50 C.J. p 305 note 4. 

19. 111.—Silvey v. Dowell, 53 111. 
260. 

50 C.J. p 305 note 6. 

sa Ala—Corpus Juris dted in 
Whaley v. Hendersozi, 148 So. 848, 
849, 227 Ala 158. 

m. —Keach v. Hamilton, 84 BLApp. 
413. 

21. Pa—^Reeder v. iBnlon Trust Co., 
26 PaDist. 833. * 

50 C.J. p 306 note 8. 

22. Pa—^Reeder v. Union Trust Co., 
supra 

50 C.J. p 306 note 10. 
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share of the debt to the creditor that the latter is not 
a party to the suit.^^ 

It seems that, where a principal debtor is insol- 
vent, and has a claim a^ainst one of two cosureties, 
the other cosurety may bring an action in equity 
against his cosurety and the principal debtor to 
have their accounts adjusted and the amount diie 
the principal applied;^^ and, in order to avoid the 
whole burden of a judgment against the cosureties 
from being forced on one of them, equity will re- 
strain an attempted fraudulent transfer of the 
property of the other in a case where the principal 
debtor is insolvent.25 

a Natme and Form of Action 

An actfon at law for contribution Is generally predl- 
cated on an express or ImptTod contract to contribute, 
and in a proper case assumpsit may lie. 

The action at law for contribution is generally 
brought on the contract which the law implies in 
the absence of express agreement, discussed supra 
§ 352, and is enforced in an action of assumpsit 
under the common counts for money paid,26 ex- 
cept that assumpsit is not the proper form of ac¬ 
tion by a surety against his cosurety to recover a 
loss sustained by the former occasioned by the fault 
of the latter,27 if^ however, the sureties have en- 
tered into an express contract as to contribution 
the action must be brought on such contract.^^ Ac- 
tions between cosureties for contribution are some- 
tiraes regulated by statute, and are govemed,- as to 
procedure, by the laws in force at the time they 
are brought, although enacted after the contract 
was entered into.^® 

Proceeding on ariginal debt or judgment. It is 
generally held that in order to enforce contribu¬ 
tion an action cannot be brought on the original 
debt;*® and, where payment of a judgment against 
the sureties is a satisfaction and extinction thereof, 
neither can the action for contribution be brought 


on such judgment.*^ Nevertheless a surety can 
enforce contribution from his cosureties by pro¬ 
ceeding on the original contract or judgment where, 
by subrogation or assignment, he acquires the 
rights of the original creditor.** 

§ 373. Conditions Precedent 

a. In general 

b. Proceeding against principal; insol- 

vency 

a. Ih General 

Notica and demand ordinarlly are not conditions 
precedent to proceedings for contribution, but may be- 
come such where the cosurety is in ignorance of the 
default or of the payment by the sulng surety. 

It is a general rule that before commencing suit 
against a cosurety no notice of the payment of the 
debt need be given to him,** nor need demand for 
contribution be made,** particularly where defend¬ 
ant surety has been the cause for the surety seek- 
ing contribution making payment** Likewise, it is 
unnecessary that notice of the pendency of the 
suit, by the creditor against the surety now suing 
for contribution, should have been'’‘given to the 
cosurety.*® 

On the other hand, where the cosurety is ignorant 
of the default of the principal, or of the payment 
by the surety, notice of the payment or a demand 
has been held necessary.*^ 

b. Proceeding against Fiihcipal; Insolvency 

As a general rule an action at law for contribution: 
between cosureties may be maintalned without first pro¬ 
ceeding against the Principal or showing'his'insolvency; 
but in equity It should appear either that tKe pialntilT 
proceeded against the principal without success or that 
the latter Is Insolvent. 

The decisions as to whether or not the right to 
proceed against a surety for contribution depends 
on the insolvency of the principal are not harmoni- 


23. Conn.—Hyde ▼. Tracy, 2 Day 
491. 

Creditor ajs necessary party greneral- 
ly see Infra $ 377. 

24. N.T.—O^Blenis v. Karing, 67 N. 
T. 649. 

25» Miss.—^Bowen v. Hoskinsf, 45 
Mis& 183, 7 Am-R. 72S. 

23« Ter.—Key v. Oates, ClvApp., 
280 S.W. 286. 

50 OJT. p 306 note 16. 

27» Ala.—^Lionsr v. Kent, 6 Ala. 100. 

28. Cal.—^Kellosr^r V- Ijope^ 78 P. 

1056, 146 CaL 497. 

60 C.J. p 306 note 17» 

29w N.C.—Derosset v. Bradley, 63 N, 
a 17. 


Sa Ala,—^Mitchell v. Turner, 37 Ala. 
660. 

50 C.J. p 306 note 21. 

31. Ala.—^Morrison v. Mcurvin, 6 Ala. 
797. 

50 CLJ. p 306 note 23. 

32- Mo,—Phelps v. Scott, 30 9.W.2d 
71. 826 Mo. 711, n A.L,.R. 290. 

50 C.J. p 306 note 25. 

Electloii 

Surety may, at Its election, vork 
out its ri£;ht of contribution against 
cosurety, not only through medium 
of independent and direct claim, but 
by Tvay of subrogation to rights of 
creditor whose claim surety has 
paid.—Oommonweaith' ex rei. Schna^- 
der V. National Surety Oo., 37 A.2d 
753, 349 Pa. 599. 


33. Cal.—Holm v. Bumell, 194 P. 
770, 6 CaI.App. 222. 

50 C.J. p 307 note 31. 

Payment or satisfaction of debt or 
obligation as condition to contri¬ 
bution see supra §§ 364-368. 

34. lowa—Wood V. Perry, 9 lowa 
479. 

50 OJ, p 307 note 82. 

35. Vt.—Poster V. Johnson, 5 Vt. 
60. 

50 C.J. p 307 note 33. 

36. Pa—Malln v. Bull, 18 ‘Serg. & 
R 441. 

37. ■ N.CL—Sherrod v. Woodard, 15 
N.C. 360, 368, 25 Am.D. 714. 

50 C.Jj p 307 note 35. 
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OUS.38 Based on the principle that the right to 
contribution arises on payment of the debt by the 
surety, it is quite generally held that it is not a 
condition precedent to an action at law for contri¬ 
bution by a surety paying the debt that he first pro- 
ceed against the principales or that he show the 
insolvency of the principal.^s On the other hand, 
many cases hold that, in order to proceed against his 
cosurety in equity, a surety must either show that 
he has proceeded against the principal with due 
diligence but unsuccessfully or that the latter is in- 
solvent,^! and in at least one jurisdiction the equi- 
table rule is applied in actions at law.^® A require- 
ment that the principal be either insolvent or ab- 
sent from the jurisdiction is sometimes provi(jied 
for by statute, such statutes being held to have ref- 
erence to the condition of the principal at the time 
suit for 'contribution is brought, and not to the 
time of pa 3 mient>e 

§ 374. Defenses 

a. In general 

b. Judgment in favor of cosurety 

c. Payment 

a. In General 

Broadiy speaking, equltable mat;ter8 may be aet up 
In defense of a auit for contribution whether it is brought 
In equity or at law. 

Generally it may be said that any equitable mat- 
ters may be set up in defense to an action for con¬ 
tribution,whether the action be at law or in 
equity,45 and what are matters of defense depends 
on definite legal principies, although founded in 
^tiitable consideration.45 Mattets which could 
not have been interposed 'as a defense to the orig- 


inal action of the creditor cannot be set up in de¬ 
fense to the action for contribution,'47 but a surety 
being sued for contribution not having had notice 
of the original suit of the creditor against the co¬ 
surety may interpose any legal defense which he 
might have interposed in such suit of the creditor.48 
A breach by a surety of his duty to a cosurety af- 
fords both a legal and an equitable defense against 
his claim for contribution.49 One may defend on 
the ground that he did not execute the. contract of 
suretyship,50 that it was defectively executed,5l 
or that there was no consideration therefor.52 

On the other hand, it is no defense that the 
principal or defendant surety was not served in the 
original suit by the creditor ;5S nor is it. a defense 
that plaintiff surety failed to enforce his rights 
against another cosurety.54 A surety on a bail 
bond being sued for contribution cannot defend on 
the ground that a recovery against him is against 
public policy,55 and fraud between the principal and 
plaintiff surety perpetrated on the creditor or ob- 
ligee, but not causing the default of the* principal, 
is no defense to the action for contribution.® 6 A 
misrepresentation of law inducing a cosurety to 
sign as such has been held not a defense to a 
suit against him for contribution.®*^ It has further 
been held that no defense to an actjon for contribu¬ 
tion is afforded by the fact that insolvency of the 
principal resulted froin mismana^enient of plain- 
tifF,55 or that the assets of the prihdpal were not 
efficiently administered,®® or^ in ^e case-of a bank 
acting as cosurety for an insolvent baiik, that 
no accounting had been made as between the two 
banks,5<> or that the statutory liability of the. insol¬ 
vent bank’s stockholders had not been enforced.®^ 


88. Neb.—Smith v. Mason, 68 N.W, 
41, 44 Neb. 610. 

50 C.J. p 307 note 37. 

89. N.j’—-Wyckoff v. Gaxdner, Ch., 
5 A. 801. 

50 C.J. p 307 note 40. 

40. Wis.—American Exch. Bank v. 
I.ake Motor Co., 218 N.W. 600. 195 
Wis. 304. 

50 C J. p 307 note 41. 

Xssnance 6f execntioiL In surety’s 
suit against 'Principal, or use of 
summary proceedings with return 
nulla bonSy held not prerequlsite to 
surety*s right to maintain suit for 
contribution against cosureties.— 
Vansant*s Ex*a: v. Gardner's 
42 S.W.2d 800, 240 Ky. 318. 

41. Or.—Fischer v« Gaither, 61 P. 
736, 32 Or. 161. 

50 C.J. p 307 notes 42, 43. 

4)8. Ky.—^Bolling v. Doneghy, 1 Duv. 

220 . 

50 C.J. p 308 note 46. 


43. N.C.—Shuford v. Cook, ' 80 SJE. 

61, 164 N.C. 46. ,. 

44. Misa—^Dennis .v. Gillespie, 24 
Mlss. 581. 

50 C-J. p 308 note 49. 

45. Colo.—^Milner. v. Kskridge, 163 
P. 1116, 62 Colo. 480. 

50 C.J. p 308 note 50. 

48. Wis.—In re Koch, 134 N.W. 
663, 148 Wis. 548. 

47. Okl.—Cummins v. Line, 143 P. 
672, 43 OkL 676. 

50 C.J. P 308 note 52. 

48. Vt.—Briggs V. Boyd, 37 Vt. 634. 

49. Mo.—^Broussard v. Mason, 173 
e.W. 698, 187 Mo.App. 281. 

Wis.—In re Koch, 184 N.W. 663, 148 
Wis. 648. 

5a S.a—Hali V. Woodward, 9 S.B. 

684, 30 S.a 564. 

50 C.jr. p 308 note 57. 

51. TSioji —Prlce v. Edwards, 11 Mo. 

524. / 

50 C.J. p 808 note 58. 

m 


58. Mass.—Pratt v. Hedden, 121 
Masa 116. 

50 C.J. p 308 note 59. 

53. Colo.—Dunkle v. Halght, 189 P.. 
783, 68 Colo. 404. 

54. Wash.—^Llndblom v. Johnston,. 
168 P. 972, 92 Wash. 171. 

55. Washi—^Belond v. Guy, 64 P.. 
995, 20 Wash. 160. 

56. Wis.—Shepard v. Pebbles, 38- 
Wis. 373. 

57- Wis.—^SchJecht v. Anderson, 232' 
N.W. 566, 202 Wis. 306. . 

58. Wis.—Schlecht v. Anderson, su¬ 
pra. 

59. Wis.—>SchleGht v. Anderson, su*- 
pra. 

60. Wis.—^Schlecht v. Anderson, bu- 
pra 

6L Wis.—Schlecht v. .Anderson, su- 

I pra 
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The doctrine of merger, under which a judg- 
ment extinguishes the original cause of action so 
that it cannot again be used as either a cause of ac¬ 
tion or a defense or set-off, is unavailable as a 
defense to a cosurety’s suit for contribution where 
the facts do not bring the case within the princi¬ 
pies of merger.®^ 

b. JndgmeiLt m Pavor of Cosuxety 

Where oniy one surety has been adjudged liable In 
an action by the creditors against cosuretiesi such surety 
is precluded from recovering contribution from a surety 
against whom no Judgment was rendered, provided the 
latter was an adversary party. 

Where, in an action by the creditor against co- 
sureties, judgment is taken against one surety 
only,®3 or only one is found to be liable,®^ such 
surety cannot compei contribution from the one 
against whom judgment was not rendered, pro¬ 
vided, however, in the action by the creditor, 
the cosureties were adversary parties and sim- 
ilarly, if judgment is rendered in favor of both 
sureties, but the creditor, on appeal as to one 
only, obtains judgment, the other is not liable tO 
contribution.® ® 

c. Paymeoat 

Ordfnarlly It Is a good defense to a suit for eontrl- 
bution that the defendant cosurety has pald his propor- 
tionate share to the creditor or to the plalntlff. 

Since a surety is equitably liable for his propor- 
donate share only, tuider principies discussed su¬ 
pra § 369, it is a good defense to an action for 
contribution that he has paid such proportion to 
the creditor,®7 or to plaintiff cosurety,®® except 
that pa 3 rment of an obligation, as to which the 
surety seeking contribution is not involved, is no 
defense.®® If, however, after cosureties have ad- 
justed their accounts, and suppose they had set- 
tled them, one of them is forced to make further 


payment, he can have contribution as to such addi- 
tional sum.'^® 

§ 375. Set-Off and Counterclaim 

A surety sued for contribution may set off a debt 
due him from the plaintiff cosurety. 

A surety, in an action against him for contribu¬ 
tion, can set off a debt due to him from the cosure¬ 
ty seeking contribution.'^^ Conversely, a surety in 
an action against him for a debt owing his cosurety 
can set off a claim against the latter for contribu¬ 
tion.^® 

On the other hand, in an action for contribution, 
defendant cannot set up a defense that. plaintiff was 
indebted to the principal ;'^® nor can defendant set 
off claims due by plaintiff to the principal*^^ or 
debts due to him individually from the principal.76 

§ 376. Time to Sue, Limitations, and Laches 

General rules governing limitations and laches ordi- 
nariiy are applled to suits by cosureties for contribution. 

Provisions in statutes of limitation with respect 
to implied contracts apply to actions between co¬ 
sureties for contribution,*^® regardless of the form 
in which the action is brought,^'^ except where the 
action for contribution is founded on the original 
debt, in which case the statute applied is the one 
which would have applied against the creditor.'^® 
The general rules governing the effect of absence, 
nonresidence, and evasion or obstruction of proc- 
ess on. the running of limitations ordinarily apply 
to suits by cosureties for contribution.'^® . 

Laches. In accordance with the rules apper- 
taining to- equitable actions generally, the, surety 
must pursue his remedy with diligence,®® but mere 
delay in asserting the right is not such laches as 
will bar an action for contribution®^ in the absence 
of anything showing prejudice to the cosurety by 


63. Ohio.—Jones v. Berkley, 12 Ohlo 
Svpp. 82. 

63. N.T.—Waggroner v. Walrath, 24 
TTiin 443, affirmed 92 N.Y. 639. 

64. W.Va.—Hood v. Morgan, 35 S.E. 
911, 47 W.Va. 817. 

50 OJ. p 308 note 65. 

65. Mo.—Comstock v, Keatinsr, 91 
B.W. 416, 115 Mo.App. 872. 

50 C.J. p 308 note 66. 

66. Lia.—Lcedoux v. Durrive, 10 La. 
Ann. 7. 

50 GJ. p 308 note 67. 

67. Ala.—'White v. Banks, 21 Ala. 
705, 56 AmJ>. 283. 

50 GJ. p 309 note 69. 

68;. Me.—Chandler v. tB^nrbisb, 8 Me. 
408. 


69. Ala.—Steele v.,Mealin£r» 24 Ala. 
285. 

50 C.J. p 309 note 71. 

70., Minn.—^Varge v. Van Der Horck, 
69 N.W. 630, 57 Minn. 497. 

50 C.J. p 309 note 72. 

71. N.C.—Liong V. Barnett, 38 N.G 
631. 

50 C.J. P 309 note 74. 

78. Va.—Wayland v. Tucker, 4 

GratL 267, 46 Va. 267, 60 Am.D. 

76. 

50 C.J. P 309 note 75. 

73- N.Y.—^Davls v. Toulmin, 77 N. 
Y. 280. 

50 C.J. P 309 note 76. ■ 

74. Ark.—^Bland v. Jones, 3 S.W.2d 

68. 176 Ark. 366. 

50 C.J. p 309 note 77. 
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75. lowa.—^Hoover v. Mowrer, 60 N. 
W. 62, 84 lowa 43, 36 Ain.S.R. 293. 

76. Ark.—Cooper v. Rush, 212 S.W. 
94, 138 Ark. 602. 

50 C.J. p 309 note 81. 

77. Ohio.—^Nellson v. Fry» 16 Ohio 
'St. 662, 91 Ain.D. 110. 

78. Ga.—^Train v. Emerson, 80 S.E. 
664, 141 Ga. 96, 49 L..R.A,N.S., 960. 

79. Me.—Crosby v. Wyatt, 23 Me. 
156. 

50 GJ. p 309 note 87. 

80. lowa.—^Bankers* Surety Co. v. 
Wyman, 120 N.W. 116, 141 lowa 
674. 

60 C.J. p 309 note 90. 

81. Wash.—liindblom v. Johnston, 
168 P. 972, 92 Wash. 171. 

60 GJ. p 309 note 91. 
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reason of the delay82 or of anything makmg it 
inequitable to enforce the claim.^^ 

§ 377. Parties 

a. Plaintiff 

b. Defendant 

a. Plaintiff 

Sureties makfng payment Jointly may properly unite 
as plaintlffs In an action against cosureties for contribu- 
tlon; but sureties maktng payments separately may not 
unite at law except as permitted by statute although 
they may properly Join In equity. 

Sureties who have made payment jointly may 
unite in an action agiiinst cosureties for contribu- 
tion,8^ sureties who have made payments sepa¬ 
rately cannot so unite at law®^ except as they may 
be permitted to do so by statute.®® In equity two 
or more sureties may unite whether or not they 
paid jointly.®^ One of the oflScers of a Corporation, 
ali of whom were cosureties on a corporate in- 
debtedness, on being compelled to pay to the trustee 
in bankruptcy of the Corporation the amount of the 
debt, as a preference created by ali the sureties 
in causing the Corporation to pay the debt while in- 
solvent, may enforce contribution without the in- 
terference of the trustee;®® and, where a firm en- 
titled to enforce contribution transfers all of its 
assets to a Corporation in which the members of 
the firm are stockholders, the Corporation may 
properly maintain the suit for contribution.®® 

b. Defendant 

In equity, and under some statutory provisione, 
cosureties or a surety and his principai may be Joined 
as defendants in actions for contribution. 

At law an action for contribution must be brought 
against each cosurety separately,®® and a surety and 


the Principal cannot be joined ‘as defendants.®^ On 
the other hand, under the equitable rule requiring 
all interested persons to be made parties, as dis- 
cussed in Equity § 133, a cosurety^s suit brought in 
equity should join all cosureties and the principai 
in order to prevent a multiplicity of suits,®^ and 
under statutory provisions all persons against whom 
the right to relief is claimed to exist, whether joint¬ 
ly or severally, may be proper parties defendant in 
a cosuret^s suit for contribution.®® Persons, how- 
ever, from whom it appears that nothing can be 
collected,' although proper,®^ are not necessary,®® 
parties. Thus it is unnecessary to join as party 
defendant an insolvent principai,®® or insolvent co- 
sureties,®^ unless it is sought to apportion con¬ 
tribution among the solvent sureties, as discussed 
supra § 369, in which event the sureties alleged to 
be insolvent must be joined.®® A supplemental 
surety,®® or cosureties not within the jurisdiction,^ 
or a cosurety who has paid his proportionate share® 
is not a necessary party. In a suit in equity brought 
by a surety before payment of the debt to compel a 
cosurety to contribute his share, the creditor should 
be made a party,® but the creditor is not a neces¬ 
sary party to a bili in equity to subject indemnity 
to the claims of cosureties and, where a cosurety, 
under contract with another surety to share in 
funds acquired from the principai, receives the 
funds as rightfully due from the principai both as 
to claims by the principai and by the creditor, nei- 
ther the principai nor the latteris creditor is a neces¬ 
sary party to a suit for accotmting between the 
sureties, and it cannot be properly claimed that the 
rights of either principai or creditor are involved.® 

§ 378. Pleading 

A cosurety sulng for contribution should allege fn 
his complaint all facts essentiai to state his cause of 


82. Wash.—Lilndblom v. Johjaston, 
supra. 

83. Wash,—^Lindblom v. Johnston, 
supra. 

84. Vt.—Prescott v. Newell, 39 Vt. 
82. 

50 C.J. p 309 note 95. 

85. Me.—^Lombaxd v, Cobb, 14 Me. 
222 . 

50 C.J. p 310 note 96. 

86. Wis.—Schlecbt v. Anderson, 232 
N.W. 566. 202 Wls. 305. 

87- Midi.—Smlth v. Rumsey, 33 
Mich. 183. 

50 C.J. p 310 note 97. 

88. Mo.—Bisleben v. Scbueddi^Tt 
App.. 7 S.W.2d 282. 

89. Pa.—^A. Guckenheimer, etc., Co. 
V. Kann, 89 A. 807, 243 Pa. 75. 

50 C.J. p 310 note 99. 


90. N.C.—Adams v. Hayes, 27 S.B. 

•47, 120 N.C. 383. 

50 C.J. p 310 note 1. 

91- Hawail.—Wongr Tin Look v. Goo 
Wan Hoy, 22 Hawaii 540. 

92. N.C.—^Hudson v. Aman, 74 S.E. 
97, 168 N.C." 429. 

50 C.J. p 310 note 4. 

93. CaJ.—^Bank of America Nat. 
Trust & Savingrs Ass’n v. Pidelity 
& Deposit Co. of Maryland, 61 P. 
2d 472, 9 Cal.App.2d 687. 

94. Mo.—^Dysart ,v. Crow, 70 S.W. 
689, 170 Mo. 276. 

50 C.J. p 310 note 5. 

96. Ind.—Voss v. Lewis, 25 N.E. 
892, 126 Ind. 155. 

96. 111.—Jobmson V. Vauig^hn, 65 111. 
425. 

60 C.J. p 310 note 7. 
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97- Mo.—Pbelps v. Scott, 30 S.W. 
2d 71, 325 Mo, 711, 71 A-LJt. 290, 

50 C.J. p 310 note 8. 

98- N.T.—Basterly v. Barber, 66 
N.T. 433. 

60 C.J. p 310 note 11. 

99- Ky.—^Hilton v. Crist, 5 Dana 
384. 

1. Ind.—Voss V. Lewis, 25 N.E. 
892, 126 Ind, 155. 

50 C.J. p 310 note 9. 

2. Ala.—Carter v. Maryland Pidel¬ 
ity, etc., Co., 32 So. 632, 134 AJLsl 
369, 92 Am.S.R. 41. 

50 C.J. p 310 note 13. 

3. S.C.—^McKenna v. Geor^re, 19 S. 
C.Ba. 15. 

4. Ohio.—^Rosenthal v. Sutton, 31 
Ohio St. 406. 

5. Okl.—^Provine v. Wilson, 80 P.2d 
291, 183 Okl, 77. 
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actlon, such as that the plalntlfT has pa!d the debt and 
that the defendant has not pald his share. 

The general ruJe requiring plaintiff’s initial plead- 
ing to aver all matters essential to state his cause of 
action applies to a bili or complaint by a surety 
seeking contribution from his cosurety.® Accord- 
ingly the bili or complaint mnst allege that plaintiff 
surety paid the debt,^ and that defendant cosurety 
has failed to pay his share,^ after notice and de- 
mand, where required,® Similarly where insol- 
vency or inability of the principal to pay is a con- 
dition precedent to an action for contribution, 
plaintiff should allege such insolvency^® or the in¬ 
ability or failure of the principal to pay.^^ Con- 
versely, no allegation need be made of matters nqt 
goiug to make up the cause of action,^^ and, where 
insolvency of the principal is not a condition pre¬ 
cedent to maintenance of the suit for contribution, 
plaintiff need not allege such insolvency.^® Neither 
conclusions of law^** nor averments negating mat¬ 
ters of defense^® need be set forth in the complaint 

Where indorsers of a promissory note have 
agreed to be liable as sureties among themselves, the 
contract of suretyship must be alleged,!® bnt to 
allegation of protest for nonpayment of the note 
or a waiver thereof is unnecessary.i'^ Where the 
complaint declares on a special agreement to in- 
dcmnify, there may be joined therewith allegations 
on the common counts,^® 

Pleas, A special plea of want of consideration 
for the original undertaking is demurrable.^® 


Amendmcnfs. Rules governing the amendment of 
pleadings generally apply to actions for contribu¬ 
tion between cosureties.®® 

§ 379 , -Issues, Proof, and Variance 

Matters not pleaded are unavallable In suits between 
sureties for contribution. 

Matters which have not been pleaded, and hence 
are not within the issues, cannot be availed of in 
actions for contribution between cosureties.®^ Thus, 
where such matters have not been pleaded, the de¬ 
fense of exoneration by plaintifFs relinquishment’ of 
security is unavailable,®® and evidence to‘pr6ve‘the 
insolvency of the principal d^btor is inadmissible,®® 
On the other hand, where matters are sufficiently 
pleaded, evidence thereof is admissible.®^ Under 
the general issue, there may be shown want of con¬ 
sideration for the original undertaking®® and pay- 
ment by way of proceeds of security received by 
plaintiff surety.®® Proof that pa 3 rment of the cred¬ 
itores judgment was advanced by a company which 
was later reimbursed by plaintiff surety is not a 
variance from a pleading setting forth that plain¬ 
tiff had made the payment.®*^ Proof of nonresidence 
of a surety will not sustain an allegation of such 
suretyes insolvency.®® Where defendant pleads an 
agreement by plaintiff to exonerate him from lia- 
bility, a variance between such allegation and the 
proof is waived by failure to object to such proof at 
the trial.®® 


•e. Ala.—Steele v. Mealing-, 24 Ala. 
285. 

50 C.J. p 310 note 20. 

Complaint 2i^ snffident 
La.—^Bazer v. Grimmett, 135 So. 54, 
16 La.App. 613. 

50 C.J. p 310 note 20 [a]. 

Complaint lidd insnfflclent 
Tex-—^Patterson v, Fuller, Civ.App., 
110 S.W.Sd 1230, error dismissed. 

'Y- N.T,— Y&wger v. American Sure¬ 
ty Co.. 106 N,R 64, 212 N.Y. 292, 
LI.R.A.1915D 481. 

N.C.—^Lancaster v. Stanfield, 132 S. 
R 21, 191 ir.a 340. 

& Cal.—I>od«e v. Kimple, 54 P, 94, 
121 Cal. 580. 

3. N.C.—Shuford v. Cook, 80 S.E. 

61, 164 N.C. 46. 

50 C.J. p 311 note 23. 

CIondltioDS precedent see supra 9 
378. 

10. Ky.—Kelley v. Ramsey, 195 S. 

W. 1111, 176 Ky. 684. 

50 GJr. p 311 note 26. 

UL Ky.—Oldbam v. PrIce, 5 Ky.Op. 
ftSr-NEltcheU v. Phelps, 4 Ky.Op. 

192. 


12- Ind.—Croy v. Clark, 74 Ind. 697. 
50 C.J. p 311 note 28. 

13- Ind.—Croy v. Clark, supra. 
Wls.—Schlecht v. Anderson, 232 N. 

W. 666, 202 Wis. 305. 

50 C.J. p 311 note 28 EaJ (2), 

14- N.Y.—^Van Deznark v. Van De- 
mark, 13 How.Pr. 372. 

50 C.J. p 311 note 29. 

15- N.Y.—^Van Demark v. Van De- 
mark, supra. 

50 C-J. p 311 note 30. 

16- Mo.—Quadkenboss v. Harbau^rb, 
249 S.W. 940, 298 Mo. 240. 

50 C. J. p 311 note 32. 

17- Mo.—Quackenboss v. Harbau^rb, 
supra. 

18- 111.—Porter v. Horton, 80 Bl. 
App. 333. 

50 C.J. p 311 note 84. 

19^ 111.—^MtoweU v. Brown, 186 Hl. 
App. 271. 

50 C.J. P 311 note 35. 

20. Or.—^Tbomi>son v. Hlbbs, 76 P. 
778. 45 Or. 141. 

50 C.J. p 311 note 37. 

21. 3Iass.—^Durfee v. Kelly, 117 N. 
B. 907, 228 Mass. 571. 
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22. Mass.—Durfee v. Kelly, supra. 

23. Ky.—^Bolling v. Donegrhy, 1 
Buv. 220. 

24- lowa.—^Elson v. Nlckles, 36 N. 

W.2d 343, 240 lowa 292. 

Vnder answer 

In action by surety's administra¬ 
tor for contribution from allegred 
cosurety, answer denylug that note 
sued on was slgrned by defendant as 
surety, as alle^red in petltion, and 
allegrlnff that defendant was surety 
only on interest durlng: lifetime of 
deceased surety, was sufficient to 
autborize introductlon of evidence to 
support It; and defendant had right 
to Show what true agrreement was.— 
Klson V. Nickles, supra. 

25. m.—^Maxwell v. Brown, 186 IU. 
App. 271. 

26. N.J.—Paulin v. Kaighn, 29 N^T. 
Law 480. 

27- Wash.—^Llndblom v. Johnston, 
158 P. 972, 92 Wash. 17?.. 

33, 111.—^Lued^s V. Darlingr, 339 IU. 
App. 492. 

50 C.J. p 311 note 46. 

29. Ky.—^Davezac v. Seiler. 20 S.W. 
375. 93 Ky. 418, 14 Ky.L. 497. 
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§ 380. Evidence 

a. Burden of proof and presumptions 

b. Admissibility; weight and sufficiency 

a. Bnrden of Proof and Freonmptiozis 

As a general rule, the plaintlff has the burden of 
proving all the materiai allegations of his complaint. 

General rules, discussed in Evidence §§ 103-157 
and Contribution § 13 e, ordinarily control in suits 
by sureties for contribution as respects the burden 
of proofand presumptions,^^ and accordingly, 
plaintiff suing for contribution must prove all the 
materiai allegations of his complaint^s Where in- 
solvency of the principal is a condition precedent 
to the acjtion for contribution, such insQlvency must 
be proved by plainti£F.33 On the other hand, de¬ 
fendant must prove all matters of defense.34 Where 
security in the hands of a surety is surrendered 
by him, there is a presumption that they are of the 
value expressed on their face,33 and the burden of 
showing that they were of less value is on the surety 
surrendering them.36 

Faci of cosuretyship, Ordinarily the burden 
rests on plaintiif to prove that defendant was his 
cosurety;37 but the burden rests on defendant to 
prove the contrary where there is a presumption 
that the parties are cosureties,33 and where, by the 
instrument, the parties to the action for contribu¬ 
tion apparently are cosureties the burden is on de¬ 
fendant to prove that he is a supplemental surety.33 


Where indorsers of a note are held to be liable in 
the order in which they indorse, the burden of 
overcoming the presumption is on the party claim- 
ing that the relation of cosuretyship exists between 
them.^t> 

PaynienL The burden is on plaintiff surety to 
prove that he paid the debt^i and to show the 
damages to which he is entitled;^^ possession 
of the instrument on which the original obligation 
is based creates a presumption of payment.^3 

b. Admissibility; Weight and SujQ&cietxicy 

General rules control In respect of the admissibility 
and weight and sufficiency of the evidence In a suit by a 
cosurety for contribution. 

In accordance with general rules, the liability of 
the cosurety for contribution, and all matters enter- 
ing into such liability, may be shown by any compe¬ 
tent evidence and, on the other hand, mat¬ 
ters to defeat such liability may Hkewise be shown 
by any competent evidence.43 Where the relation- 
ship of the parties is not plainly established by the 
writing, proper evidence is admissible to show the 
true relationship existing between them.'*® If con¬ 
tribution is claimed as to an amount paid for an 
administrator, the inventory and account of the lat- 
ter are admissible for plaintiff.^7 

General rules govern in respect of the weight and 
sufficiency of evidence in suits by a cosurety for 
contribution,43 as in the case of evidence to show 


30. lowa.—^Elson v. Nickles, 36 N. 
W.2d 343, 240 lowa 292. 

31. Ala.—^U. S. Fldelity & Guaran- 
ty Co. V. Teilding Bros. Co. De¬ 
partment Stores, 143 So. 176, 225 
Ala. 307. 

32. Ind.—Knlffht v. Kerfoot, App., 
102 N.E. 983, aflarmed 110 N.B. 
206. 184 Ind. 31. 

83- Ky.—^Kelley v. Ramsey, 195 S. 
W. 1111, 176 Ky. 584—Daniel v. 
Ballard, 2 Dana 296. 

34. Kan.—Llvermore v. Ayres. 119 
P. 649, 86 Kan. 50. 

50 C.J. p 312 note 53. 

35. Colo.—^Milner v. Bskridse, 163 
P. 1116, 63 Colo. 430. 

N.J.—^Paulin V. Kalgrhn, 29 N-J.Law 
480. 

36. Colo.—Milner v, Eskiddsre, 163 
P. 1115, 62 Colo. 430. 

N.J.—^Paulin v. Kaigrlm, 29 N.XLaw 
480. 

37- loweu—^Elson v. Nlckles, 36 N. 

W.2d 343, 240 lowa 292. 

60 C.J. p 312 note 54- 

38. Ind,—^Baldwln v. KLemlnsr. 90 
Ind. 177. 

Ky.—Walker v. Walker, 15 ».W.2d 
298, 228 Ky. 367. 

72 aj.s.-^8 


I Presnmptioii as rebutiabU 

Presumption that when two or 
I more persons were sureties on the 
: same Instrument they are cosureties 
is subject to rebuttal.—Elson v. 
Nlckles, 36 N.W.2d 343, 240 lowa 
292. ‘ 

39. N.C.—Carr v. Smith, 89 S.B. 
831, 129 ISr.C. 232 . 

50 C.J. p 312 note 67. 

40. N.D.—Harrls v. Jones, 136 N.W. 
1080, 23 N.D. 488. 

50 C.jr. p 312 note 64. 

41. N.C.—^Lancaster v. Stanfleld, 
132 S.B. 21, 191 N.C. 340. 

50 C.J. p 312 note 65. 

Traversed allegations 

In surety's suit agalnst cosureties 
for contribution on ground that he 
paid and took assignment of notes 
owned by Principal, which became 
insolvent, where alleged facts were 
denled by cosureties, burden rested 
on plaintiff to establish that trav¬ 
ersed allegations of petitlon were 
tirue.—^Lampton v. Staehler, 67 S.W. 
2d 473, 252 Ky. 405. 

4at N.Y.—Kielding v. Waterhouse, 
40 N.Y.Super. 424. 

50 C.J. p 312 note 66. 
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43. Ifd.—Carroll r. fiowle, 7 Glll 
34. 

44. Ky.—Vansant's Ex*x v. Gard- 
ner*s Ex^x, 42 S.W.2d 800, 240 Ky. 
318. 

Mo.—Phelps V. Scott, 30 S.W.2d 71, 
326 Mo. 711, 71 A-LuR. 290, 

60 C.J. p 312 note 71. 

Beldenoa held competent 
In suits against cosurety's execu- 
trtx for contribution, statements re- 
spectlng witness* investigation and 
ooncluslon reachad on prlncipal's In- 
solvency held competent.—•Vansant^s 
Ex’x V. Gardner’s Ex'x, 42 S.W.2d 
300, 240 Ky. 318. 

45. Ala.—^Bezzell v. White, 13 Ala. 
423. 

50 C.J. p 312 note 73. 

46. N.C.—^Lancaster v. Stanfleld, 
132 S.B. 21, 191 N.a 340. 

50 C.J. p 312 note 75. 

47. Ala.—^Taylor v. Means, 73 Ala. 
468. 

48. Tex.—^Holland t, Klorey, CIv. 
App., 161 S.W,2d 926. 

Proof of insolvency 

Better practice to show insolvency 
of Principal as prerequisite to main- 
tenance of suit agalnst cosurety for 
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liability,^® or its absence,50 and evidence offered 
on the issue of the true relationship of the parties.^i 
A parting with the right of contribution may be es- 
tablished circumstantially,52 as may an agreement 
between successive accommodation indorsers to be 
liable jointly as cosureties-®® Ciear and satisfactory 
evidence is required to establish joint liability as 
cosureties on the part of successive accommoda¬ 
tion indorsers.54 

§ 381. Trial 

A suit for contribution brouoht by one cosurety 
against another may properly be tried before a Jury If 
maintainable at law or if within rules governing Jury 
triais tn equity. 

Where the complaint in an action for contribu¬ 
tion is such as not to bring it within the exclusive 
jurisdiction of a court of equity, it may properly 
be tried before a jury.56 On the other hand, where 
there are present matters calling for the interven- 
tion of a court of equity, there is no right to a 
trial by jury, except as proper under the practice 
in equity.56 As in actions at law generally, ques- 
tions of fact, when the trial is to a jury, should be 
submitted to them for determinationi^ where the 
evidence is legally sufficient to go to the jury-i^ 

Instructions, As in dvil actions tried before 
juries generally, the court should, when the trial 
is to a jury, fully submit all the issues of fact in- 
volved in the case®® and properly instruet the juiy 
as to the law applicable thereto;®® and such in- 
structions must conform to the evidence.®^ 

Findings, The rules goveming findings of fact 
in actions generally are applicable to findings in 


actions between cosureties for contribution.®^ Ac- 
cordingly the findings of fact must be within the is- 
sues, as presented by the pleadings.®® 

§ 382. Judgment or Decree 

Separate Judgments should be rendered against each 
of several cosureties successfully sued for contribution. 

A separate judgment should be rendered against 
each of several cosureties successfully sued for 
contribution,®^ and where some of the cosureties 
are insolvent the judgment must provide for con¬ 
tribution from the cosureties who are solvent®® If 
a bili in equity prays for repayment of the entire 
amount by defendant on the theory that he is 
primarily liable to complainant, the decree may pro¬ 
vide for equal contribution, such relief being within 
the general scope of the bili.®® In equity when 
there are stili undetermined claims of the creditor 
against the sureties, the decree will be framed so as 
properly to protect the rights of all the parties.®*^ 
In a proper case a judgment can be rendered against 
the cosurety for his proportionate share, even 
though, in the same action, the surety recovers a 
judgment against the principal for the full amount 
of his payment®® If the bili prays for contribution 
from cosureties on an ofiicial bond, confinnation of 
a masteris report fixing the amount due to creditors 
in accordance with an order of court is a sufficient 
decree on which exeeution may issue.®® 

§ 383. Review 

Review in civil cases is discussed in Appeal and 
Error §§ 1-2095. 

Examine Pocket Parts for later cases. 


contribution Is introduction of exe¬ 
eution wltli nulla bona retum, but 
proof is not restricted to such evi¬ 
dence.—^Vansanfs E!x*x v. Gardner's 
ExX 42 S.W.2d SOO, 240 Ky. 318. 
49. lowa.—^EHson v. Nickles, 36 N. 

W.2d 343, 240 lowa 292. 

Ky.—^Lampton v. Staebler, 67 S.W. 

2d 473, 252 Ky. 405. 

50 OJ. p 312 note 72. 
sa lowa.—New Amsterdam Casual- 
ty Co. V. Bookhart, 236 N.W. 74, 
212 lowa 994, 76 A.L.R. 897. 

Ky.—National Union Indemnity Co. 
V. Giles, 120 S.W.2d 1043, 276 Ky. 
171—Vansant*s Bx*x v. Gardner^s 
ExX 42 S.'W.2d 300, 240 Ky. 318. 
50 C.J. p 312 note 74. 

51. Ky.—Walker v. Walker, 16 S.W. 
2d 298, 228 Ky. 357. 

50 C.J. p 312 note 76. 

52. Wis.—In re Koch, 184 N.W. 
663, 148 Wis. 548. 

50 C.J. p 313 note 78. 

5a Oonn.—Jaronko v. Czerwinski, 


166 A, 888, 117 Conn. 16, 90 A.L.K. 
299. 

54. Conn.—Jaxonko v. Czerwinski, 
supra. 

55- Ind.—^Michael v. Allbrlffht, 26 
N.E. 902, 126 Ind. 172. 

50 C.J. p 313 note 79. 

56. III.—Trego v. Cunningham, 108 
NJE. 360, 267 111. 367. 

50 C.J. p 313 note 80. 

57- lowa.—^Kladivo v. Melberg, 227 
N.W. 833, 210 lowa 306. 

50 C.J. p 313 note 82. 

58. N.C.—^Lancaster v. Stanfleld, 132 
S.B. 21, 191 N.C. 340. 

60 C-J. P 313 note 83. 

59- Ky.—Smith v. Bales, 99 B.W. 
672, 30 Ky.L.. 779. 

50 C.X p 313 note 85. 

60- Ky.—^Rogers v. Hazel, 144 S.W. 
49, 147 Ky. 333. 

50 C.J. p 313 note 86. 

61. Mo.—^Leeper v. Paschal, 70 Mo. 
App. 117. 

50 C.J. p 313 note 87. 
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62. Ind.—Knight v. Kerfoot, 110 N. 
E. 206, 184 Ind. 31. 

50 C.J. p 313 note 89. 

63. Okl.—Harsha v. Mock, 281 P. 
763, 139 Okl. 181. 

50 C.J. p 313 note 90. 

64. La.—^Lreigh v. Wright, 164 So. 
794, 183 La. 765. 

60 C.J. p 313 note 93. 

66. Tex.—Key v. Oates, Civ.App., 
280 S.W. 286. 

66. Bly.—Sanders v. Herndon, 108 
S.W. 908, 128 Ky. 437, 32 Ky.L. 
1362, 110 S.W. 862, 33 Ky.L. 669. 

N.Y.—^Livingston v. Van Rensselaer, 
6 Wend, 63. 

67. Pa.—^Malone v. Stewart, 83 A. 
607, 236 Pa. 99. 

68. Tex.—Jackson v. Murray, 14 S. 
W. 235. 77 Tex. 644. 

60 C.J. p 313 note 97. 

69. S.C.—^Lowndes v. Plnckney, 21 
S.C.Eq. 44. 
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§ 384. In General 

Statutes prescriblng a summary remedy for enforce- 
ment of contribution by sureties against their cosuretleSf 
as on motion, are In derogation of the common law and 
subject to striet construction. 

Statutes prescribing a summary remedy for the 
enforcement of contribution by sureties against 
their cosureties are in derogation of the common 
law^® and must be strictiy construed^i to embrace 
only cases therein provided for.72 Such statutes 
are not exclusive of other proceedings for the en¬ 
forcement of contribution,^^ and are applicable to 
past as well as to future transactions.^^ Such a 
statute has been said to be declaratory of a recog- 
nized rule of legal liability,^® and, in a proper case, 
where a surety seeking relief by motion has failed 
to bnng himself within the terms of the statute, the 
court may treat the proceedings as a civil action 
and give relief accordingly.^® 

Under some of these statutes a surety against 
whom a judgment has been rendered for the debt 
or who has paid more than his ratable share of such 
judgment may, on motion, obtain a summary judg¬ 
ment against each of his cosureties not parties to 
the original judgment'^'^ in the court in which the 
original judgment was rendered,^^ on notice to his 

X. EIGHTS AND LIABIUTIES AS BETWEEN 
AND SUCCESSIVE SURETIES 


cosurety*^® and on showing the insolvency of his 
principalSO Other statutes give a remedy by mo¬ 
tion to a surety paying a joint judgment against ali 
the sureties®! or provide for the enforcement of 
contribution by the issuance of an exeeution on the 
judgment obtained against the sureties in favor of 
the paying surety,82 and under some statutes the 
question of suretyship may be determined in a 
summary proceeding.®® The record must show the 
facts necessaxy to sustain the jurisdiction of the 
court®* 

§ 385. Procedure 

The general rnies governing motions ordinarlly con- 
trol in summary proceedings to enforce contribution by 
a cosurety; the Judgment rendered shouid be severat. 

The rules of evidence governing motions apply in 
summary proceedings to enforce contribution.®® 
Thus affidavits may be introduced in opposition to 
the motion;®® and the judgment obtained by the 
creditor against the sureties is admissible in evi- 
dence®^ to show the liability of the parties in the 
original action®® and to show that payment by the 
surety was imder compulsion.®® Judgments in the 
summary proceedings must be several.®® 

SURETIES AND SUPFLEMENTAL SURETIES 
IN JUDICIAL PROCEEDINGS 


8 386. Supplemental Sureties himself and another surety or sureties, is collateral- 

A supplemental surety Is a surety for a surety. ly bound; he is a surety for a surety; and, to him, 

A supplemental surety is one who, as between another surety occupies the position of a principal. 


70. jMb ,—^Natlon v. Roberts, 20 Ala. 
644. 

Ky.—^Lansdale v. Cox, 7 T.B.Mon. 
401. 

71. Ala.—•Nation v. Roberts, 20 Ala. 
644. 

72. Ala—Nation v. Roberts, supra 
50 C.J. p 303 note 67. 

73. Ala—^Roberts v. Adams, 6 Fort. 
861, 81 Am.D. 694. 

Tex.—^Eubanks v. Sites, Civ.App„ 
146 S.W. 952. 

74. Ala—Toungr V. Clark, 2 Ala 
264. 

50 C.J. p 303 note 69. 

75. Mo.—Wllkerson v. Sampson, 66 
Mo.App. 276. 

76. Tenn.—Anderson v, Binford, 2 
Baxt. 310. 

60 C.J. p 303 note 71. 

77. Ala—^Irwln v. Scruffgs, 82 Ala 
516. 

60 C.J. p 303 note 72. 

78. U.S.—^Dade v. Mandeville, D.C, 


6 F.Cas.No.3,633, 1 Cranch C.C. 
92. 

50 C.J. p 303 note 75. 

79. W.Va.—Selvey v. Armstrong, 79 
S.R 1019, 73 W.Va 13. 

50 C.J. p 303 note 76. 

80. Ind.—^Batson v. Lassella 1 
Blackf. 119. 

60 C.J. p 303 note -77. 

81- Ky.—^Robertson v. Maxeey, 6 
Dana 101. 

50 C.J. p 303 note 78. 

82. Okl.—Walsli v. Kuder. 95 P.2d 
876, 186 Okl. 68, 

50 CJ. p 304 note 79. 

WlthoTit lUrtlier action by court 
Wbere money Judgment was ren¬ 
dered against principal and two 
sureties on fidelity bond, surety wbo 
paid judgment and Aled with clerk 
proper notice of dalm of contribu¬ 
tion of wbicb proper notation was 
made by the clerk was entitled to 
exeeution to enforce contribution 
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against the other surety without 

any further action on the part of 

the court.—Walsh v. Kuder, supra 

83. Ga—Cooper v. Chamblee, 39 S. 
R 917, 114 Ga 116. 

50 C.J. p 304 note 80. 

84. Ala—Weeks v. Teend, 16 So. 
421, 104 Ala 546. 

50 C^J. p 304 note 81. 

85. W.Va—Selvey v. Armstrong, 79 
S.R 1019, 73 W.Va 13. 

50 C.J. p 304 note 83. 

86. Cal.—San Joaauin Valley Bank 
V. Gate City OU Co,. 173 P. 781, 
86 CalApp. 791. 

87. W.Va—Selvey v. Armstrong, 79 
S.R 1019, 73 W.Va 13. 

88. W.Va—Selvey v. Aimstrong, 
supra 

89. W.Va—Selvey v. Armstrong, 
supra 

90. Ky.—^Lampton v. Bruner, 2 lAtt, 
141. 
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their liabilities being successive.^i Is is competent 
for one to become surety for other sureties;®^ but 
a surety for a surety, that is, a supplemental surety, 
and the surety are not cosureties.^® There is no 
mutuality between him and other sureties.®^ Be- 
cause as between a surety and a supplemental sure¬ 
ty the latter is only collaterally or secondarily liable, 
the surety is said to occupy the position of Prin¬ 
cipal with respect to the supplemental surety.®® 

§ 387. -Who Are Supplemental Sureties 

a. In general 

b. Becoming supplemental surety by stip- 

ulation 

a. In G^eral 

A person may become a supplemental surety fn varl- 
ous ways. 

Subject to the condition that there is present an 
intention to become merely a surety to the original 
surety, and not a cosurety, w’hich intention may be 
shown by extrinsic evidence,®® a person may be¬ 
come a supplemental surety in various ways j®*^ and 
it has been held that the addition of the word 
“surety” to his signature may make the signer 
merely a surety for prior signers, and not a co¬ 
surety;®® but there is also authori^ to the con- 
trary.®® An indorser occupies the position of a 
supplemental surety for prior parties.^ Since joint 
debtors are sureties as to each other's share of the 
debt, rmder principies discussed supra. § 39, a ^sure¬ 
ty for joint debtors occupies the position of a sup¬ 
plemental surety as to each for the other^s share of 
the debt.2 A person who pledges his own note to 
secure the payment of another person’s note is a 


supplemental surety as to an indorser on the latter 
note.® 

The maher of a promissory note may be a surety 
for other makers who are sureties if such was the 
intention but such an intention is not shown by 
the mere fact that he signed several months after 
the others,® nor can any such intention arise when 
the signer is not aware of the other sureties.® 

b. Becoming Supplemental Surety by Stipula- 
tion 

The authorltics are not €nti^eIy In accord as to 
whether or not one may become a supplemental surety 
by stipulatlon, and there Is some disagreement concern. 
Ing the necessity for oonsent of prior sureties. 

On the question whether a subsequent surety can 
stipulate that he is.to be a, supplemental surety, and 
not a cosurety with prior parties, the cases are not 
entirely in accord.. Some hold that he can so stipur 
late where the principal falsely informs him that all 
prior signers are principals,*^ or where he.is igno¬ 
rant of the existing suretyship,® or even where he 
has knowledge of the suretyship,® and although the 
prior sureties expected that the subsequent surety 
would be equally liable with them.^® 

By some decisions, the consent of those who have 
signed as sureties is not necessary to enable a sub¬ 
sequent signer to stipulate that his liability is to be 
that of a supplemental surety only^l unless such a 
stipulation is cpntrary. to the agreement under which 
the prior sureties signed.^® Other decisions, how- 
ever, hold that a subsequent* surety cannat stipulate 
for secondajfy liability as to other sureties unless 
such other sureties assent thereto.^® 


91. Ala.—Corpus Jnxls cited In Al- 
bert V. Henry, 167 So. 661, 662, 
232 Alcu 159—Corpos JTnria cited 
in 17. S.' ^delity & Guananty Co. 
V. Teilding: Bros. Co. Department 
Stores, 143 So. 176, 182, 225 Ala. 
307. 

92. N-.C.—Citlzens' Nat. Banlc t. 
Burch, 59 S.E. 71, 145 N.a 316. 

93. Conn.—^Bulkeley v. House, 26 A. 
352, 62 Conn. 459, 21 DJELA. 247. 

50 C.J. p 314 note 6. 

94. Conn.—^Monson ▼. DraJkeley, 40 
Conn. 552, 16 Am.It, 74. 

96. Ala.—Corpns Jnzls dted tat Al- 
bert V. Henry, 167 So. 661, 662, 
* 232 Ala. 159—Ck>rpii8 OUris dted, in 
TCT. S. Pidellty & Guaranty Co. v. 
Telldingr Bros. Co. Department 
Stores, 143 So. 176, 182, 225 Ala. 
307. 

Ala.—Corpus Joxls dted in V. 

. & Pidellty & Guaranty Co. v. 
Yeildingr Bros. Ca Department 


Stores, 143 So. 176, 183, 225 Ala. 
307.' 

Ky.—Keeton v. Owens, 16 S.W.2d 
487, 228 Ky. 622. 

60 C.J. p 314 note 9. 

97. Conn.—^Monson v. 2>rakeley, 40 
Conn. 652, 16 Am.R. 74. 

50 C.Jr. p 314 note 10. 

98. ' Conn.—^Bulkeley r, House, 26 
A. 352, 62 Conn. 469, 21 L^ILA.- 247. 

60 C.J. p 314 note 11. 

99. Ind.—^Baldwin v. IFlemlngr, 90 
Ind. 177. 

50 aJ. p 314 note 12. 

1. Tenn.—Commerclal Bank v. 
Dayne, 46 S.W. 762, 101 Tenn. 146. 

50 C.J. p 314 note 13. 

2. W.Va.—Brooks v. Miller, 2 S.E. 
219, 29 W.Va. 499, 

60 C.J. p 314 note 16. 

3. Cal.—^Montffomery v. Sayre, 84 
P. 646, 100 Cal. 182, 38 Am.S.H. 
271. 

4. Tex.—^DuUnigr v. Weekes, 40 S.W. 
178, 16 Tex.Civ.App. 1, 
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5. Ky.—McNeil v. Sanford, 8 B. 
Mon. 11. 

6. .Conn.—^Monson v. Drakeley, 40 
Conn. 662, 16 Am.R. 74. 

60 aj. p 314 note 19. 

7. Conn.—^Bulkeley v. House, 26 A, 
362, 62 Conn. 469, 21 L.R.A. 247. 

lud.—^Bobbitt V. Shiyer, 70 Ind. 613. 

& N.Y.—Sayies v. Sims. 73 N.T. 
651. 

9. W.Va.—Huffman v. Manley, 98 
S.B. 613/ 88 W.Va. 603. 

50 C.J. p 314 note 22. 

10. Vt.-^Adams v. Planagan, 36 Vt. 
400. 

11. Conn.—^Bulkeley v. House, 26 A. 
362, 62 Conn. 459, 21 L.R.A. 247. 

60 C.J. P 314 note 24. 

12- Ohio.—Crouse v. Wagner, 41 
Ohio St. 470. 

60 C.J. p 314 note 25. 

13. Ga.—Simmons v. Camp, 64 Ga. 
726. 

.50 C.J. p 314 note 26. 
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company was within the company's power.^O 

Analogy to itisurance. The business of corpora- 
tions organized for the purposes of profit, in becom- 
ing the sureties for the performance of contracts 
of various kinds, is largely in the nature of in- 
surance,®! and, where such a company is organized 
under the provisions of statutes providing for the 
organization of insurance companies, it is to ali in- 
tents and purposes an insurance company.^^ 

A common surety may be defined as one which is 
engaged in business for profit and on terms and con- 
ditions fixed by itself,^^ and a surety company may 
be referred to as a “common surety.”3^ 

§ 392. Statutory Provisions 

It Is beyond the power of the courts to deny surety 
companies the rights, or to relfeve them from the lia- 
bltities, of becoming sureties where statute confers such 
rights and imposes such llabilitles. 

Where the surety company is, by statute, given 
all the rights of personal sureties and made subject 
to all the liabilities of such, it is no more within 
the authority of the courts to deny such corpora- 
tions the rights thus accorded than it is to relieve 
them of the liabilities imposed.35 By statute, pro- 
vision is frequently made allowing a surety com¬ 
pany, authorized tmder the law of the state to 
enter into such an obligation, to become a surety on 
bonds required by law,^® and the validity of such 
statutes has been upheld.^^ So it has been held 


within the legislative power to authorize a Corpora¬ 
tion to become a sole surety on bonds, although 
in the case of natural persons as sureties two or 
more sureties would be required, ^ 8 or to authorize 
certain officers of trust who may be required by law 
or by order of court to give bonds to include as 
part of their lawful expenses in executing the trust 
such reasonable sums as they may have paid to a 
company authorized by the law of the state to do 
so for becoming a surety thereon.39 

§ 393. Incorporatian and Organization 

An Interstate consolidatlon of surety companies cre- 
ates a new Corporation, but a constituent company may 
continue Its separate existence for a specifled perlod in 
order to pay ofT its liabilities. 

An interstate consolidation of surety companies 
creates a new Corporation,^^ but a constituent sure¬ 
ty company continues in existence for a specified 
period for the purpose of paying its outstanding lia- 
bilities.**! 

§ 394. Ofi&cers and Agents 

Under the general rules of agency, a surety com¬ 
pany is bound by the acts of its agent within the scope 
of his real or apparent authority, but not where he 
exceeds it. 

The general rules of agency, in the absence of 
evidence to the contrary, are applicable to surety 
companies and their agents, and a surety com¬ 
pany is bound by the acts of its agent within the 


state ex reL Travelers' Indemnity 
Co. V. Knott, 153 So. 804, 806, 114 
Fla. 820. 

Mo.—^Hicks V. National Surety C!o., 
165 S.W. 71, 169 Mo.Adp. 479, 

30. Fla.—Corpus armis guoted in 
State ex rei. Travelers' Indemnity 
Co. V. Knott, 153 So. 304, 806, 114 
Fla. 820. 

Ind,—^Massachusetts Bonding, etc., 
Co. V. State, 127 N.BL 223, 76 Ind, 
App. 16. 

31- U.S.—Greek Cathollc Union v. 
American Surety Co. of New Tork, 
C.C.A.Pa., 25 F.2d 31. 

Fla.—Corpus Jtuds qt^oted in State 
ex reL Travelers' Indemnity Co. v. 
Knott, 153 So. 304, 306, 114 Fla. 
820. 

N-C.—IForest City Buildinsr & Loan 
Ass'n V. Davis, 133 S.B. 530, 192 
N.C. 108, modified on other 
fiTOunds 188 SJE. 338, 198 N-C 710. 
50 CJ*. p 316 note 55. 

32. Fla.—Corpus J'nxls guoted in 
State ex reL Travelers* Indemnity 
Co. V. Knott 153 So. 304. 306, 114 
Fla. 820. 

SO C.I. p 317 note 56. 

83- Uo .—Liong Brothers Grocery Co. 

V. U. S. Fidelity, eta, Co., 110 S. 

W. 2^. 130 MO.APP. 421. 


34. N.C.—Tarboro Bank v. Mary- 
land Fidelity, etc., Co., 38 S.E. 908, 
128 N.C 366, 88 Am.S.R. 682. 

50 CJ. P 316 note 49 [a]. 

35. Fla.—Corpus Juris guoted in 
State ex rei. Travelers' Indemnity 
Co. V. Knott, 153 So. 304, 306, 114 
Fla, 820. 

Lia .—W ells V- Maryland Fidelity, 
etc., Co., 83 So. 448, 146 La. 169. 

36. Fla.—Corpus Juris guoted in 
State ex reL Travelers* Indemnity 
Co. V. Knott, 168 So. 304, 806, 114 
Fla, 820. 

60 CJ. p 316 note 47. 

37. Fla,—Corpus Juris guoted In 
State ex rei. Traveler's Indemnity 
Co. V. Knott^ 163 So. 804, 306, 114 
Fla. 820. 

50 CJ. p 316 note 48. 

33. Cal.—San Luis Obispo County 
V. Murphy, 123 P. 808, 162 Cal. 
S88, Ann.Cas.l913D 712. 

Fla,—Corpus Juris guoted in State 
ex rei. Travelers' Indemnity Co. v. 
Knott, 153 So. 304, 306, 114 Fla. 
820. 

Pa.—^In re Bond of Bguitable Gas 
Co., 72 Pa.Super. 371. 

50 CJ. p 316 note 49. 

39. Fla.—Corpus Juris guoted in 
State ex rei. Travelers’ Indemnity 
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Co. V. Knott, 163 So. 304, 306, 114 
Fla, 820. 

Pa.—In re Clark, 46 A. 127, 196 Pa, 
520, 48 L.B.wA, 687. 

40. m.—American Bonding^ & Cas- 
ualty Co. v. Chicagro Bondingr & 
Ins. Co., 226 IlLApp. 475. 

4L m. —American Bondingr & Cas- 
ualty Co. V. Chicagro Bondlngr & 
Ins. Co., supra, 

4iL Pa.—Schenker v. Indemnity Ins. 
Co. of North America^ 16 A.2d 304, 
340 Pa, 81. 

Tex.—Verschoyle v. Holifleld, Civ. 
App., 90 S.W.2d 907, modifled on 
other grounds 123 S.W.2d 878, 132 
Tex. 616. 

50 C.J. p 317 note 59. 

Pleadlnsrs 

Pleadings held sufficient to sustain 
judgment against agrent of surety,— 
Verschoyle -V. Holifleld, supra. 

‘What law govems 
Where local agrent of foreigm 
bondingr company had office in state 
of forum and there was nothing to 
Show that surety bonds were execut- 
ed and delivered at any place other 
than in state of forum, law of forum 
groverned scope of agrenfs authority 
and effect to be given to alleged 
consent by agent to use of trade ac- 
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real or apparent scope of his authority.^^ Where 
the surety company has put into the hands of agents 
the power to induce others to accept them as such 
agents, the company is liable on bonds executed 
by such agents, and is bound by the recitals there- 
in,^® especially where approved by a court,^6 even 
though in fact such execution was beyond the scope 
of their authority.^*^ The agent*s apparent au- 
thority must be apparent to the party relying on 
it,48 and persons dealing with the company are not 
bound to search its records to ascertain what limita- 
tions these place on the agentes power to act for the 
company.^® On the other hand, where the agent 
exceeds both his real and his apparent power, the 
surety company is not liable.®® 

A general agent of a surely company, acting in 
the company’s interest, is presumed to have au- 
thority to do so,®i particularly where such agent has 
been permitted by the company to hold himself out 
as its ostensible agent,®^ and, in the absence of a 
showing to the contrary, the general agent has ali 
the powers of the Corporation itself with respect to 


execution and delivery of bonds,®® and may bind 
the company by his acts®^ and representations.®® 
Ordinarily knowledge possessed by a general agent 
is chargeable to the surety company,®® but where 
the party seeking to charge the surety company par- 
ticipates with its agent in a fraudulent scheme the 
company is not chargeable with such agent*s knowl¬ 
edge® and is not responsible for his actions.®® 
While the authority of a general agent may be 
expressly limited,®® limitations on the powers of an 
agent of a surety company do not affect persons 
dealing with the agent without knowledge there- 
of.®® 

Power of attorney, The niles as to the construc- 
tion of powers of attomey of agents generally, as 
discussed in Agency § 98, apply in constniing the 
power of attomey of a surety compan/s agent, 
and, in the absence of other knowledge, one dealing 
with an agent of a surety company has a right to 
rely on the agent’s power of attomey.®^ Where a 
directors’ resolution authorizes resident officers of 
a surety company to appoint an attomey in fact un- 


ceptances to flnance subcontractor 
wbo was Principal on bonds. —An- 
thony P, Miller, Ina, v. Needham, 

C. C.A-Pa.. 122 P.2d 710. 

43. Ky.—Western Casualty & Sure¬ 
ty Co. V. Meyer, 192 S.W.2d 388, 
301 Ky. 487, 164 A.Ii.11. 769. 

La.—^Fldellty & Casualty Co. of New 
York V. ^tna Homestead Ass’n, 
162 So. 646, 182 La. 865. 

Tex.—^Lloyds Casualty Insurer v. 
Parrar, CivA-pp., 167 S.W.2d 221, 
afflrmed 174 IS.W.2d 802, 141 Tex. 
497. . 

44. N.T.—In re Goldberg, 205 N.Y. 
S. 649, 123 Mlsc. 438. 

50 C.J. p 317 note 66. 

45. Va.—National Surety Co. v. 
Hicklln, 165 S.B, 816, 165 Va. 677. 

46. N.T.—In re Gtoldberg, 206 N.Y. 
S. 649, 123 Mlsc. 438. 

50 C.J. p 317 note 66. 

47. N.C.—^Bowers v. Bryan Lumber 
Co., 68 S.K 19, 162 N.C. 604. 

48;. Wash.—^MUls v. Title Guaranty, 
etc., Co., 172 P. 248, 101 Wash. 162. 

49. Or.—Aeme v. Gostlow, 118 P. 
277, 60 Or. 113. 

5a Va.—Southern Ry. Co. v. Thona- 
as, 30 S.B.2d 676, 182 Va. 788. 
Acrent employed solely to soliolt 
and write bonds could not bind com¬ 
pany by maklngr representations to 
persons not in le^^al relationshlp 
with company respecting bonds on 
whlch company was then liable.— 
Metropolitan Casualty Ins. Co. of 
New York, N. Y., v. Potomae Build- 
ers' Supply Co., 61 P.2d 407, 61 App. 

D. C. 265. 


Alteration 

Bonding: company^s agent whlch 
wrote bonds for subcontractor was 
without authority to agree to an al- 
teratlon of method of payment un¬ 
der subcontracts on whlch company 
was surety.—Anthony P. Miller, Inc., 
V. Needham, C.C.A.Pa., 122 P.2d 710. 

51. Ind.—New Amsterdam Casualty 
Co. V. Madison County Trust Co., 
142 N.E. 727, 81 Ind.App. 167. 

Evldenee overooxuing presnmptloii 
Tex.—American Surety Co. of New 
York V. Cross, Civ.App., 80 S.W.2d 
470. 

52. U.S.—Globe Indemnity Co. v. 
Unity R. Co., C.C.A.Pa.. 272 F. 
607. 

Or.—^Aerne v. Gostlow, 118 P. 277, 
60 Or. 113. 

53. Ariz.—E^oeger v. Union Indem¬ 
nity Co., 14 P.2d 268, 40 Ariz. 467. 

54. La.—^Pidelity & Casualty Co. of 
New York v. .ZStna Homestead 
Ass’n, 162 tSo. 646, 182 La. 865. 

BxecTLtloii of waiver 
Agents of surety and Insurance 
company authorized by contract to 
issue policies and renewals, to exe- 
cute contracts of suretyshlp, and 
who were gulded by Instructions In 
leaflet bearing caption “General 
Power of Attomey,'* were held to 
be general agents, whose execution 
of waiver bound surety.—^Fidelity 
& Casualty Co, of New York v. .ffltna 
Homestead Ass*n, supra. 

55. Ky.—National Union Indemnity 
Co. V. Giles, 120 S.W.2d 1043, 275 
Ky. 171. 


56. U.S.—American Surety Co. of 
New York v. First Nat. Bank, D.C. 
Pa., 16 F.Supp. 974, afflrmed, C.C. 
A., 96 P.2d 813. 

Notlce to agent 

Ariz.—Kroeger v. Union Indemnity 
Co., 14 P.2d 268, 40 Ariz. 467. 

Va.—National Surety Co. v. Hicklin, 
160 S.E. 898, reheard 166 S.E. 8f6, 
166 Va. 677. 

57. Wash.—Associated Indemnity 
Corporation v. Del Guzzo, 81 P.2d 
616, 195 Wash. 486. 

58. Wash.—Associated Indemnity 
Corporation v. Del Guzzo, supra. 

59. Ky.—Title Guaranty, etc., Co. v. 
Hay, 194 S.W. 922, 176 Ky. 671. 

60 C.J. p 317 note 62. 

60. Okl.—^Massachusetts Bondlng, 
etc., Co. V. Lewis, 195 P. 494, 80 
Okl. 187. 

50 C.J. p 317 note 63. 

61. U.S.—Anthony P. Miller, Inc. v. 
Needham, C.C.A.Pa, 122 P.2d 710. 

Cal.—'Karsh v. Fidelity Union Cas¬ 
ualty Co., 6 P.2d 980, 119 Cal.App. 
543. 

60 C.J. p 317 note 72. 

TenitoriaI restrlotlons 
Power of attomey to act in the 
name and behalf of surety company, 
“as surety at Lynchburg," in exeeut- 
Ing bonds and obligations used Quot- 
ed words as restrictive and not 
merely descriptive and deflned ter- 
ritorial limlt of the authority grant- 
ed.—Southern Ry. Co. v. Thomas, 30 
S.E.2d 676, 182 Va 788. 

62. Wash.—^American Sav. Bank, 
etc., Co. V. Bremerton Gas Co., 168 
P. 776, 99 Wash. 18. 
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der power of attorney to execute bonds, but re¬ 
quires that the nature of each bond be stated in the 
power of attorney, the latter proviso has been held 
to be merely directory.®^ Where provision is made 
for the recording" of a power of attorney, persons 
dealing with the surety company^s agent are charge- 
able with notice of limitations on his authority con- 
tained in a duly recorded power of attorney,®^ but, 
where no provision is made for such recording, the 
recordation of such an instrument is ineffectual to 
charge others with notice.®® Where an agent is 
given power to issue bonds by a recorded power of 
attorney and resolution of authority by the com- 
pany*s directors, but such power is limited by an 
unrecorded letter of instructions of which the ob- 
ligee has no knowledge, the limitation will not re- 
lieve the principal from any obligation which, except 
for such instruction, would be binding on it.®® A 
resolution authorizing the officers to execute powers 
of attorney appointing attomeys in fact to execute 
bonds required by the laws of the United States, 
municipal laws, or otherwise, embraces every law 
owing its origin and force to the law-making power 
of the national govemment,®*^ and is not restricted 
to municipal laws of the United States govem- 
ment®® 

Ratification. A surety company is bound by the 
acts of its agents where it has ratified them.®® Thus, 
where the surety company has received the con- 
sideration for the contract, it is put on inquiry as to 
whether its agents have acted within the scope of 
their authority^® and must be deemed to have rati¬ 
fied the acts of the agents.71 

EstoppeL A surety company is estopped to de- 
ny the authority of one who has become its agent 
by reason of compliance with statutory provisions 


constituting him an agent^^ or to assert that the 
signature of the company by the agent is not bind¬ 
ing on the companyj® So, where the agent acts 
within the apparent scope of his authority, the com¬ 
pany is estopped to deny that the agent's act was 
proper and authorized^^ The rule applicable to 
corporations generally, that a Corporation having 
knowledge of the act of a person as its agent with- 
out giving notice of such ultra vires act is estopped 
to deny the existence of such authority, applies to 
a surety company which permits an agent to make 
a bond not within the scope of his authority with- 
out objection.^® 

§ 395. Corporate Powers and Functions 

The general rules governing the powers and fune- 
tlons of private corporations ordlnarlly controi in re- 
spect of the powers and functions of surety companies. 

The general rules governing the powers and func¬ 
tions of private corporations ordinarily controi in 
respect of the powers and functions of surety com- 
panies.*^® A statute authorizing certain corpora¬ 
tions to become sureties and making them suable in 
the same jurisdiction as the principal on the bond 
has been held inapplicable to a Corporation guaran- 
teeing performance of Insurance contracts.^^ 

§ 396. Execution and Delivery of Bonds or 
Other Obligations 

The power and authority of agents of surety 
companies to execute and deliver bonds are dis- 
cussed supra § 394. 

Examine Pocket Parts for later cases. 

§ 397. Premiums 

Questlons with respect to premiums of surety com- 


63. Ga.—Sasnett v. Owen, 26 S.K 
2d 640, 69 GsuApp. 741. 

Tailnre to comply with such di- 
rection does not invalidate the hond. 
—Sasnett v. Owen, supra. 

64i Pa.—Schenker v. Indemnity Ins. 
Co. of North America, 16 A.2d 204, 
340 Pa. 81. 

65. Ter.—American Surety Co. of 
New York v. Cross, Civ.App., 80 
S.W-2d 470. 

66. lowa.—Denecke v. West, 169 N. 
W- 97, 184 lowa 600, 

€7« La.—Plaherty v. Ja<^soxi, 94 
So. 816, 152 La. 679. 

68 . Lia.—^Flaherty ▼. Jackson, su¬ 
pra. 

69w Ky.—^Detroit Pldellty & Surety 
Co. V. Giniam* 84 S.W.2d 971, 237 
Ky. 425. 



tor^s bond cannot he heard to repu¬ 
diate Its manasrer’s release of one 
partner from firm*s contract to In- 
demnify surety against loss after 
ratifying and approvingr manafi:er’s 
acts inuriner to surety's benefit by 
payinff drafts on him.—S. Fidel- 
ity & Guaranty Co. v. Putfar]^ 168 
So. 9, 180 La. 893. 

70. N.C.—^Bowers v. Bryan Lmnber 
Co., 68 S,E. 19, 152 N.C. 604. 

7L N.C,—^Bowers v, Bryan Lumber 
Co., supra. 

50 C.J. p 318 note 75. 

72. Miss.—Champenols v. Bonald 
Co., 121 So. 485, 163 Miss. 719. 

50 C.J. p 318 note 77. 

73. Miss.—Champenols ▼. Bonald 
Co., supra. 

50 C.J. p 318 note 78, 

74. Colo.—^National Surety Co. v. 
People, ISO P. 843, 54 Colo. 365. 
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Estoppel not thown 
Surety company, givingr its aerent 
WTitten power of attorney, held not 
estopped by Its act in Intrustingr 
him with its corporate seal to deny 
his authority to execute cost bond, 
dlstrict clerk, dealing- with agent, 
having no right to assume that he 
had such authority.—American Sure¬ 
ty Co. of New York v. Cross, Ter. 
Clv.App., 80 S.W.2d 470. 

75. lowa.—Benecke v. West, 169 N. 
W. 97, 184 lowa 600. 

76. lowa.—^Benecke v. West, 169 N. 
W. 97, 184 lowa 600. 

Md.—National Surety Co. v. Lana- 
han, 99 A. 790, 129 Md. 642. 

Pa.—^In.re Morganroth Blection Con- 
test, 50 Pa.Bist.&Co. 143—^Pein- 
berg V. Pried, Com.PL, 6 Sch.Reg. 
208. 

77. U.S.—^Picard ▼. Home Indem¬ 
nity Co., D.C.La., 7 F..Supp. 1014. 
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panies on suretyship contracta are governed by the rulea 
controlllng such matters in contracta for Insurance. 

Rules analogous to those governing contracts of 
Insurance generally control as to the premiums of 
surety companies on suretyship contracts,'^^ as, for 
example, with respect to the construction of the 
contract.'^^ The surety company's right to collect 
premiums cannot be affected by any agreement to 
which it is not a party,*® and an agreement to 
waive a provision in the bond of a right to re- 
cover premiums against the principal requires a new 
consideration.®! a provision in the contract se- 
cured, for premiums to be paid by one other than 
the Principal, does not preclude the surety com- 
pany from recovering premiums from the principal 
under his agreement in the application for the 
bond,8^ even though the third person paid the first 
premium.83 Where the principal has enjoyed the 
benefit of a contract secured by thfe company, he 
cannot refuse to pay the premium because of the 
termination of the company’s authority to do busi- 
ness84 or because the contract secured is in litiga¬ 
tiones or is in fact declared invalid.®® ' 

Accrual and apportionment. The surety compa- 
ny’s right to the payment of the premium payable 
in advance accrues at the time of the accrual of the 
company’s liability.87 The principal is liable only 
fer premiums proportionate to the duration of the 
risk.88 

Recovery back of unearned premium. The mere 
fact that a surety company is in the hands of re- 
ceivers and that the principal has been obliged to 
give new bqnds-dqes not entitie the principal to re- 
cover against the receivers the amount of unearned 

premiums .88 

Actions for pr^iums. If the company has in- 
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curred liability on the promise of consideration, it 
can bring suit to recover.^o 

Termination of liability. Release of the principal 
from the contract secured does not release him from 
his agreement to pay premiums.si Where, by rea- 
son of a default by the obligee, the principal ceases 
performance of a contract secured by the surety 
company, he may notify the surety company that the 
bond is no longer needed,®^ and thus terminate 
his liability for future premiums.83 A usual pro¬ 
vision in agreements for the payment of premiums 
is that the liability therefor shall continue until 
written evidence of the company's discharge from 
liability on the bond be fumished it, but such pro¬ 
vision is inapplicable where the surety company it- 
self acts in terminating its liability.®^ Discharge 
of the surety is, however, a defense to a suit for a 
premium due on a surety bond,®® even though the 
surety had not been notified of the discharge.®® 
The failure of the obligee to perform the contract 
secured does not affect the principars liability for 
premiums where all the parties treat the bond as 
continuing.®7 

§ 398. Reinsurance 

The general doctrines of reinsurance ordlnarlly appty 
to surety companies. < * 

Under the doctrine that the business of a surety 
company is largely in the nature of insurance, a's‘ 
discussed supra § 391, the doctrines' applicable to 
reinsurance generally apply to* surety companies.®® 
Thiis, the rule applicable to reinsurance contracts 
generally, that, where the reinsiirer as^mes the 
risks of the reinsured and becomes substituted to its 
contracts, the original insured may recover directly 
from the reinsurer, applies to such contracts of 
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78. Mass.—Pacific Surety Co. v. 
Toye. 112 N.B. 663. 224 Mass. 98. 

50 C.J. p 318 note 86. 

79. Arle.—Southern Surety Co. v. 
Perdue, 203 S.W. 676, 134 Ark. 468- 

60 C.J. p 318 note 85. 

80 - Kan.—Maryland IFIdelity, etc., 
Co. v. Callahan. 168 P. 668, 98 Kan. 
647. , 

81. lowa.—^Maryland Fldelity, etc., 
Co. V. Mansfleld,. 176 N.W. 628, 187 
lowa 1260. 

82. lowa,-—Maryland Fldellty, etc., 
Co. V. Mansfield, supra. 

83- lowa.—Maryland Pidelity, etc.,' 
Co. V. Mansfield, supra. 

84. N.T.—American Fldellty Co. v- 
Leahy, 178 N.T.S. 611, 189 App. 
BIv. 242, aflhrmed 186 N.E. 946, 
233 N.T, 628. 

85. U.S.—MizeU v. Hlmore, etc,. 


Contractlng Co., N.T., 216 F. 88, 
131 C.C.A. 396. . 

86. U.S.—^Mlzell v. Elmore, etc., 
Contractlng- Co., supra. 

87. Ind.—^Rehm v. McCray, 134 N. 
E. 606, 78 Ind.App. 540. 

88. Arlc.—Peay v. Southern Surety 
Co., 216 S.W. 722, 141 Ark. 266. 

50 C.J. p 318 note 94. 

,89. Md.—Barber Asphalt Pav. Co. v. 
Poe, 116 A. 24, 139 Md. 332. 

9a Mlss.—U. S. Fldelity, eta, Co. 
V. Felder, 62 ISo. 236, 106 Miss. 
683. * 

,Neb.—American Surety Co. v. Mus- 
«elman, 132 N.W. 729, 90 Neb. 68. 
60 CJr. p 319 note 6. 

91. Ind.—Rehm v. McCray, 134 N. 

E. 606, 78 Ind.App. 640. 

N.Y.—^National Surety Co. v. Stallo, 
166 N.T.S. 988, 171 App.Div. 206. 
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92- Ark.—Southern Surety Co. v. 

Perdue, 208 S.W.. 676; 134 Ark. 458. 

93. Ark.—Southern Surety Ck>. v. 

Perdue, supra. 

94- N.T.—National Surety Co. v. 

Stallo, 166 N.T.IS. 988, 171 App. 
Div. 206. 

95. Minn.—^Poe v. Cameroa 153 N. 

W. 129, 130 Mlnn. 16. 

60 C.J. p 319 note 1. 

98. Minn.—^Poe v. Caxneron, 163 N, 
W. 129, 130 Minn. 16. 

50 C.J. p 319 note 2. 

97. N.T.—American Bondlngr Co. v. 
Kelly, 168 N.T.S, 812, 172 App.Div. 
437, affirmed 121 N.E. 862, 225 N.T. 
641. 

98- Va,—American Bondinfir Co. r,’ 
American Surety Co., 103 S.SI 599» 
127 Va. 209. 
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reinsurance between surety companies.®^ Where, 
by terms of the reinsurance contract, the reinsurer 
company agreed to be liable for defaults after a 
certain time on all bonds on which no written notice 
of claim was received before a certain time, and, 
under another clause, the original surety company 
agreed that there was no default known to its of- 
ficers, the fact that the latter clause was not true 
as to a certain bond does not except such bond from 
the reinsurance contract,^ particularly where the 
evidence of such knowledge of an officer is in¬ 
sufficienti 

§ 399. Foreign Corporations 

A surety company created in one state may do busi- 
ness In another on compUance with the laws of the 
latter. 

Under constitutional or statutory provisions, a 
surety company created in one state may transact 
business in another state on compliance with the 
laws of the latter.^ Thus under statutes it is usual- 
ly necessary and sufficient that a foreign surety 
company first appoint some person residing within 
the jurisdiction as agent to receive Service of pro- 
cess on the company^ and that it make a deposit 
of money, securities, or bond.®» When foreign sure¬ 
ty companies are govemed by special regulations, 
the general law pertaining to foreign corporations 
is not appiicable to them;® but in the absence of 
-special regulations the validity of the execution of 
its contracts is govemed by rules appiicable to the 
execution of corporate contracts generally’.^ jf ^ 
foreign company has complied with the require- 
ments of the law, it is not necessary to state in a 
bond which it signs that it is authorized to trans¬ 
act business in the state,* and, where a foreign 
surety company holds a local certificate to the effect 


that it is entitled to do business within the state, 
the courts may not go behind such certificate and 
inquire into its charter powers and the suffi- 
ciency of its paid-in capital.^ 

Foreign company as sole surety. Statutes permit- 
ting surety companies to become a sole surety do 
not apply to a foreign surety company where no 
such power is found in its charter,^® even though 
it holds a certificate of a state officiai of such au- 
thority to be sole surety but where the charter 
of a foreign surety company provides that it may 
execute such bonds and it has complied with the 
state laws, or a statute so provides, the general 

rule applies.i2 

Penalties are often imposed by statutes for vio- 
lations of state laws regulating surety companies, 
and, where a statute imposes a penalty against any 
person or Corporation accepting a surety company 
as security when the company has not complied with 
the state regulations and against any agent who 
has solicited business for the company or acted 
as agent therefor, the penally is recoverable only by 
a suit in the name of the state,and not against 
one who is not an agent within the specification of 
the statute.1^ 

Actions. The general rules goveming actions by 
or against foreign corporations ordinarily control 
in respect of actions by or against foreign surety 
companies.^5 Service on one not appointed agent 
to receive Service of process has been held insuffi¬ 
cienti® 

§ 400. Justification by Surety Company 

A surety company may or may not be required to 
furnish Justification In order to act, depending on the 
rule prevailing in the particular jurisdiction. 


99. U.S.—U. S. V. Brent, I>.C.S.a, 
236 F. 771. 

Va.—American Bonding* Co. v. Amer¬ 
ican Surety Co., 103 S,E. 599, 127 
Va. 209. 

1. IT.S.—-National Surety Co. v. U. 
fiL, Mias., 256 F. 77, 167 C-CA. 319, 
appeal dismissed 40 S.Ct.‘ 393, 252 
XJ.8. 590, 64 Ii-Ed. 731. 

8 . «U-S.—^National Surety Co. v. U. 
S., supra. 

3. Ija.—^Ansley v, Stuart, 4$ So. 675, 
121 IdL 629. 

50 C.jr. p 319 note l&-p 320 note 17. 

4. Arlz.—Tumer v. Franklin, 85 P. 
1070, 10 Arte. 188. 

56 a J. P 320 note 19. 

5^ Pa.—^In re Surety Bonds, 4 Pa. 

Dlst 669, 17 Pa.Co. 101. 

50 CJ, p 320 note 20. 


a La.—Moffet v. Koch, 31 So. 40, 
106 La. 371. 

50 C.J. p 320 note 21. 

7, Cal.—Gutzeil v. -Pennie, 30 P. 

836, 95 Cal. 598. 

50 C,J. p 320 note 23. 

a Tex.—Clopton v. Goodbar, Civ. 
App., 55 S.W. 972. 

9. La.—^Franek v. Brewster, 71 So. 
213, 139 La. 46. 

10 . Pa.—^In re Philadelphia, etc., R. 
Co.’s Bond, 31 Pa.Co. 340. 

11 . Pa.—^In re Philadelphia, etc., R. 
Co.*8 Bond, supra. 

12. Cal,—Fox V. HaJe. etc., Silver 
Min. Co., 32 P. 446, 97 Cal, 358. 

Pa.—^Emery v, Pennsylvanla^ etc., R. 
Co., 15 Pa-Bist. 149. 

la Tex.—^Davis v. Pullman Co., 79 

S.W. 636, 34 Tex.Civ.App. 62L* 
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14. Tex.—Bavis v. Pullman Co., su¬ 
pra. 

15. La.—HUIebrandt v. Home In- 
demnity Co., 148 So. 254. 177 La 
349. 

«TuxlsdlotloiL sfenerally 
Statute authorizln^r sults ag'alnst 
certain suretles in court havlng* orig¬ 
inal Jurisdiction of subject matter 
held Inappllcable to action against 
surety on qualifylng bond of for¬ 
eign surety company.—HUIebrandt 
V. Home Indemnity Co., supra 
WhBre suable 

Foreign Corporation should be 
separately sued as surety on an¬ 
other such corporationes qualifylng 
bond at former’s domlcile, rather 
than that of principales receiver.— 
HUIebrandt v. Home Indemnity Co., 
supra 

16. U.S.—^Ulmen v. National Surety 
Co., B,C.Mont., 4 F.Supp. 194. 
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While surety companies are sometimes permitted 
to become sureties on bonds and tindertakings with- 
out justi fying, under statutes so providing,!*^ which 
statutes have been determined to be constitutional,!^ 
usually under statute or rule of court such a com- 
pany is required to justify,l® where excepted to.^O 
Unless otherwise provided,^! justification by a sure¬ 
ty company is made in the same manner as by any 
other surety,22 it should appear on such justifica¬ 


tion that the surplus assets of the company are 
equal to the amount of its undertaking.23 Such a 
showing does not, however, absolutely require ap- 
proval and acceptance but sufficient facts must 
be presented by the objections to overcome the pre- 
sumption of solvency before a refusal to approvc 
can be proper.26 Under statutes the certificate of 
authority of a surely company may be sufficient evi- 
dence of its authority.36 


PRINOIPALIiT. The word “principally^' is a vagne, 
indefinite, and uncertain tenn.i It is defined as 
meaning in a principal manner; in the chief place 
or d^ree; primaiily; chiefly; mainly.2 

^Trincipally'' has been contrasted with ^'exclnsive- 
see 33 C.J.S. p 114 note 45. 

PRIdOIPIA; PRINOIPnS; PRINCmORUM; 
PRINCIPIUM. As the first words of maxims as to 
which there have been no zecent applications see 
50 C. J. p 321 notes 11-14. 

PRlNGIPIiE. The word ^^rinciple^^ is defined as 
meaning the cause, source, or origin of anything;^ 
an original cause that from which a thing pro- 
ceeds, as the piinciple of motion, the principies of 
action;^ a general trath;® a fundamental trath;^ 
a law comprehending many subordinate truths, as 


the principies of morality, of law, of govemment, 
etc.3 It is also defined as meaning motive;® 
ground, foundation, that which snpports an asser- 
tion, an action, or a series of aetions, or of reason- 

ing 10 

^Trinciple” has been distinguished from *^con- 
science” see 15 C.J.S. p 977 note 27. 

PRINT. The word "print” is accorded considerable 
flexibility of meaning by accredited dictionaries,li 
and it has a wide range of signifieation,i2 having 
various meanings, depending on the context and 
the different connections in which it is used.^3 Be- 
cause of the relation which exists between the noun 
and the verb, the definition of the one sheds some 
light on the definition of the other.l^ 

As a noun. In its broadest sense the word "piint*^ 
signifies an impression of figures, charactexs, or let- 


17. Minn.—State v. Hennepin Coun- 
ty Dist. Ct., 69 N.W. 1056, 58 
Minn. 361. 

60 O.J. p 820 note 84. 

la Mont—^Klngr v. Pony Gold Min. 

Co., 62 P. 783, 24 Mont. 470. 

50 C.J. p 320 note 35. 

19. GaJ.—Eeefe v. Los An^reles 
County Super. Ct., 139 P. 899, 23 
Cal.App. 750. 

60 C.J. p 321 notes 37, 38. 

20 . N.T.—Haines v. Hein, 73 N.Y.8. 
293, 67 App.Div. 889. 

21 . N.T.—^Etoines v. Hein, supra. 

50 C.J. p 321 note 40. 

22 . N.T.—^Earle v. Earle, 49 H.T. 
Super. 57. 

23. Cal.— Fox v. Hale, etc., Silver 
Min. Co., 32 P. 446, 97 Cal. 363. 

24. N.T.—Barie v. Barle, 49 N.T. 
Super. 67, 6 N.T.Civ.Proc. 171 note. 

50 C.J. p 321 note 43. 

25. N.T.—Matter of Keogh. 50 N.T. 

S. 998, 22 Mlsc. 747. 

28. S.D.—Germantown Trust Co. v. 
Whitney. 102 N.W. 304, 19 8J>. 
108. 

50 C.J. P 321 note 46. 

€k>&oliiBlve px^oof 

Pa.—^In re Morganroth Blectlon Con- 
test, 50 Pa.Dist.&Co. 143. 


1. U.S.—Sutton V. Hawkeye Casual- 
ty Co., C.C.ATenn., 138 P.2d 781, 
786. 

Slmllarly expressed 
A relative term, the meaning of 
wlxicli is oftentimes uncertain and 
indefinite.—State v. Levitan, 210 N. 
W. 111, 118, 190 Wis. 646, 48 A.L..R. 
434. 

2. Webster New Int.D. 

3. Cal.—^People v. Stewart, 7 Cal. 
140, 143. 

4. H.S.—^Denning Wlre & Penee Co. 
V. American Steel & Wire Co. of 
New Jersey, lowa, 169 P. 793, 796, 
96 C.C.A. 269. 

50 C.J. p 322 note 24. 

6. CaJ.—^People v. Stewart, 7 Cal. 
140, 143. 

6. Cal.—People v. Stewart, supra. 

7. TJ.S.—^Denning Wire & Penee Co. 
V. American Steel & Wire Co. of 
New Jersey, lowa, 169 P. 793, 796, 
96 C.aA. 259. 

60 C.J. p 321 note 19. 

8. Cal.—^People v. Stewart, 7 Cal. 
140, 143. 

60 aj. p 321 note 22. 

Flurases 

(1) ‘‘Religious principies;” those 
sentiments concerning the relation 
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between God and man which may 
Influence human conduct.—State v. 
Powers, 17 A 969, 970, 61 N.J.L.aw 
432, 14 Am.SJEt. 693. Constltutlonal 
provisione prohibiting denlal of any 
clvll rlght because of religious prin¬ 
cipies see Clvil Hights § 3. 

(2) Other phrases employlng 
“prlnclple” or “principies" as to 
which more recent adjudications 
have not been found see 60 C.J. p 
322 notes 27-34. 

9. U.S.—Denning Wire & Penee Co. 
v. American Steel & Wire Co, of 
New Jersey, lowa, 169 P. 793, 796, 
96 C.C.A 269. 

50 C.J. p 322 note 23. 

10. Cal.—People v. Stewart, 7 Cal. 
140, 143. 

11. Pa.—^Lynett v. Huester, 186 A. 
835, 837, 322 Pa, 524. 

12. U.S.—Alpers v. U. S., CLACal., 
175 P.2d 187, 139—^Porbes Litho- 
graph Mfg. Co. v. Worthlngton, 
C.C.Mass., 26 P. 899, 900. 

13. Mo.—^In re Publishing I>ocket 
in LocaJ Newspaper, 187 S.W. 
1174, 1177, 266 Mo. 48, adopted 232 

S.W. 464. 

14. Mo.—^In re Publishing Docket in 
Liocal Newspaper, supra. 
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ters, and in its more common sense it is nsed as 
applicable to letters.^^ It is not neeessary, how- 
ever, that the cliaracters produced should be letters 
or nnmerals, or the resuit of types or stereotypes, or 
be readiiig matter, but the word "print” includes 
most of the forms of fig^ures or chaxacters or repre- 
sentations, colored or uncolored, which may be im- 
pressed on a yielding surface.^® 

^he noun “print” is dedned as meaning the im- 
pression niade;!^ a mark, form, or character; a 
mark or figore made by impression a line, char¬ 
acter, figures, or indentation made by the pressure 
of one body or thing on another;!^ that which, be- 
ing impressed, leaves its form, as a cut in wood or 
metal, to be impressed on paper;^® impressions on 
paper, or engravings on copper, Steel, wood, or 
stone, representing some particular subject or com- 
position, and which may be either colored or un- 
colored.2i 

‘*Frint” is also defined as meaning a stamp;®^ 
an engTaving;23 an impression from an engraved 
piate; a picture impressed upon an engraved sur- 
face, etc. a picture, something complete in itself, 
similar in kind to an engraving, cut, or photo- 
graplu^S 

The Word “print” is further defined as meaning 


anything printed;^® a publication or published 
writing;27 and also a fabric printed by stamping; 
a printed cloth.28 

^Tiint” has been distinguished from *^chromo" 
see 14 C.J.S. p 1115 note 7. 

As a verb. There are many definitions of the 
verb ‘Sprint,”29 and it is variously defined as mean¬ 
ing to take an impression of; to copy or take off the 
impress of; to form an impression upon; to mark 
by pressure;80 to make an impression with inked 
type; 8 l to strike off an impression or impressions 
of, from types, stereotype or engraved plates, or the 
like, by means of a press;82 to impress letters, 
figures, and charaeters, by types and ink of various 
forms and colors, upon paper of various kinds, or 
some such yielding material;83 to cover with figures 
by a press or something analogous to it;84 as, to 
print calico, etc.;85 to stamp ;86 to stamp by di- 
rect pressure, as from the face of types, plates, or 
blocks covered with ink or pigments.87 

‘Trint” is also defined as meaning to cause to be 
printed; to obtain the printing or publication of; 
to put in print, or cause to be put in print or issued 
from the press; to carry or set forth in print ;88 
to publish ;88 as to print newspapers, handbills, 
books, pietures, and the like.^® 


le. XJ.S.—^Alpera v. TJ. S., C.A.Cal.» 
175 »P.2d 137, 139—U. S. v. Hax- 
man, D.C.Kan., 33 F. 837, 829. 
Similarly expressed 

Letters in a printed book.—^Tueng- 
ling V. Schile. C.C.N.T.. 12 P. 97. 107, 
20 Blatchf. 462. 

le. TT.S.—Arthur v. Moller, N.T., 97 
U-S. 3G5. 367, 24 L.Ed. 1046—Al- 
pers V. U. S., CLACaL, 175 P.2d 
137, 139. 

17. —^Tuengllng v. Schile, C.C. 

N.T., 12 P. 97, 107. 20 Blatchf. 462. 

la iU.S.—Arthur v. Moller, N.T., 97 
ir:S. 365, 368, 24 L.Ed. 1046. 
Philippine.—Murphy v. Collector of 
Customs, 10 Philippine, 292, 297. 

Similarly defined 

A mark or form ma4e by impres¬ 
sion or printed.—^Tuenalingr v. Schile, 
C.C.N.T., 12 P. 97. 107, 20 Blatchf. 
452. 

19. U.S.—Arthur v. Moller, N.T,, 97 
U.S. 365, 368, 24 L.Ed. 1046. 

50 C.J. p 322 note 44. 

ao. U.S.—Tuengling v. Schile, aC. 
N.T., 12 P. 97, 107, 20 Blatchf. 452. 

ai. TJ.S.—Arthur v. Moller, N.T., 97 
U.S. 365. 368, 24 HEd. 1046. 
Philippine.—^Murphy v. Collector of 
Customs, 10 Philippine 292, 297. 

50 aj. p 322 note 52. 

aa 71.8.—^YuengHna v. Schile, C.C. 
K-Y.., 12 P. 97, 107, 20 Blatchf. 452. 


aa U.S.—Wood V. Abbott, C.aN.Y.. 
30 P.Cas.No.17,938, 6 Blatchf, 326. 
328. 

24. U.S.—Yuengllng v. Schile, C.C. 
N.Y., 12 P. 97, 107, 20 Blatchf. 
452. 

25. U.S.—^Yuengling* v, Schile, supra 
—^Rosenbach v. Breyfuss, D.C.N, 
Y., 2 P. 217. 221. 

26. U.S.—^Yuengling v. Schile, C.C. 
N.T., 12 P. 97. 107, 20 Blatchf, 462. 

27. U.S.—U. S. V. Warner, U.C. 
Wash., 59 P. 355, 356. 

2 a U.S.—^Arthur v. Moller, N.Y., 
97 U.S. 365, 368, 24 L.Ed. 1046. 

29. Pa.—Lynett v. Huester, 186 A. 
835, 837, 322 Pa. 524. 

30. U.S.—Arthur v. Moller, N.Y., 97 
U.S. 366, 367, 24 L.Ed. 1046. 

Philippine.—^Murphy v. Collector of 
Customs, 10 Philippine 292, 297. 

31. Mo.—^In re Publishlng Docket in 
Local Newspaper, 187 S.W. 1174, 
1175, 266 Mo. 48. 

Wis.—State ex rei. Newman v. Fa¬ 
geis, 250 N.W. 430, 432, 212 Wis. 
476. 

32. U.S.—Arthur v. Moller, N.Y., 
97 U.S. 365. 367, 24 L.Ed. 1046. 

Philippine.—^Murphy v. Collector of 
Customs, 10 Philippine 292, 297. 
Similarly defined 

To impress with transferred char- 
acters or delineations by the exer- 
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cise of force, as with a press or 
some other mechanica! agency.— 
Acme Coal Co, v, Northrup Nat. 
Bank, 146 P. 693, 694, 23 Wyo. 66, 
L.R.A1915D 1084. 

33. U.S.—^Alpers v. U. S., C.A.Cal., 
175 P.2d 137, 139—^Porbes Litho- 
graph Mfg. Co. v. Worthington, 
C.C.Mass., 25 P. 899, 900. 

34. U.S.—Arthur v. Moller, N.Y., 97 
•U.S. 366, 367, 24 L.Ed. 1046. 

Philippine.—^Murphy v. Collector of 
Customs. 10 Philippine 292, 297. 

35. U.S.—^Arthur v. Moller, N.T., 97 
U.S. 365, 367, 24 L.Ed. 1046. 

3a U.S.—Arthur v. Moller, supra. 
Philippine.—^Murphy v. Collector of 
Customs, 10 Philippine 292, 297. 
37. Wyo.—Acme Coal Co. v. North¬ 
rup Nat. Bank, 146 P. 693, 594, 
23 Wyo. 66. L.R.A.1916D 1084. 

sa Cal.—^In re McDonald, 201 P. 

110, 111, 187 qal. 168. 

39. Cal.—^In re McDonald, supra. 

50 C.J. p 323 note 71. 

Similarly defined 

To publish in print, as to print 
dlsclosures.—^Lynett v. Huester, 186 
A 836, 837, 322 Pa. 624. 

4a U.S.—Arthur v. Moller, N.Y., 97 
U.S. 366, 367, 24 L.Ed. 1046. 
Similarly ei^xessed 

To publish a book, artlcle, musia 
or the like.—In re McDonald, 201 
P. 110, 111, 187 Cal. 158. 
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TRINT 


While ^^print” may be familiarly used in tbe 
sense of '^publisb,” and in that sense z-eceives 
recognition in many o£ tbe dictionaries,^^ tbe two 
words bave also been distinguisbed,42 and it bas 
been said tbat tbey are often confused^s 

Printed 

Tbe Troi’d “printed” bas a varied meaning in 
different connections, depending on tbe context.^^ 
TVbile “printed” is not as broad a word as “pnb- 
lisbed,”^® tbe two terms are sometimes nsed inter- 
changeably,^® altboiigb tbey may, |3nt do not nec- 
essarily,^^ differ in meaning. It bas been beld tbat 
^^linted” is not synonymoiis witb “publication.”^® 

Phrases employing tbe word “printed” are set 
ont in tbe note.60 

Printing 

Wbile tbe word “printing” may mean an im- 
pressiou,5i or it may imply a meebanieal act,®^ tbat 
is, tbe impress of letters or cbaracters on paper or 


otber substance,53 and it also may mean tbe process 
of mnltiplying tbe copies, by sbeets,54 tbe term 
frequently is employed to denote tbe typograpbic 
art, typograpby in tbe full sense.55 In. tbis latter 
sense tbe word ^^rinting” is vaiionsly defined as 
meaning art, or practice of impressing letters, cbar¬ 
acters, or figures on paper, elotb, or otber mate- 
rials;56 tbe art of impressing letters tbe art 
of making books or papers by impressing legible 
cbaracters tbe art or process of prodncing 
printed matter for reading, including illustrations, 
etc., by eomposition and imposition of types, and 
tbeir subjection, wben inked, to pressure npon paper 
in a printing press;59 tbe meebanieal art by wbieh 
type is imprinted on paper.®® in tbis sense “print- 
ing’^ signifies an art, sometbing more ‘tban a mere 
meebanieal pnrsuit,®! and it eomprises two distinet 
trades, eomposition, or tbe art of arranging types, 
and press work, or tbe art of getting impressions 
from composed types.®^ 

"Wbile tbe process of making letters on paper witb 


41 . Neb.—State v. Cronin, 106 N.W. 
986, 76 Neb. 738, 742. ■ 

50 CJr. p 323 note 71 [a]. 

42 . Mo.—^In re Publlshing Docket in 
Local Newspaper, 187 S.W. 1174, 

1176, 266 Mo. ‘48. 

43 . Cal.—^In re Wlilte's Betate, 190 
F.2d 968. 969, 84 Cal.App.2d 409. 

44 . Mo.—^In re Publisblnsr Boeket in 
Local Newspaper, 187 S.W. 1174, 

1177, 266 Mo. 48, adopted 232 S.W. 
454. 

Wls.—State ex rei. Newman v. Fa¬ 
geis, 260 N.W: ,430, 433; 212 Wis. 
475. ■ 

Well-defined meaalng 
Ohio.—^Haban v. Suburban Home 
Mortgage Co., App., 57 N.£l.2d 97, 
100. ' ^ . 

45 . Wis.—State ex rei.' Nawman v. 
Fageis, 250 N.W. 430, 432, 212 
Wis. 476. 

Statutes requiring tbat newspapers 
designated or selected as publish- 
ers of oibcial notices, 'advertise- 
ments, etc., be ' publisbed* within 
designated locaJity as not refer- 
ring* to ■ place wbere paper printed 
see Newspapers 5 7.. 

46 . Wis.—State ex rei. Newman v. 

Fageis, 250 N.W. 430, 432, ‘ 212 

Wis. 476. 

Synonymons 

Ark.—Jackson v. Beatty, 57 S.W. 

799, 800, 68 Ark. 269. 

Not altogetber Bynonymons 
Ark.—Connerly v. Stephenson, 28 S. 
W.2d 60, 181 Ark. 833. 

47. F^ted bnt not pnblisbed 

(1) A book may be printed yet 
never published. 


CaJ.—In re Wbite's Bstate, 190 F. 

2d 968, 969, 84 Cal.App.2d 409. 

Pa.—^Lynett v. Huester, 186 A. 836, 

837, 322 Fa. 624. 

(2) A book may be printed with- 
out being published, but it is pub¬ 
lished only wben it is ollered for 
sale or put in general circulationi— 
Wolfe County Liquor Dlspensary 
Ass*n V, Ingram, 118 S.W.2d 839, 
842, 272 Ky. 38. 

(3) “A book, a paper, or a>pam- 
phlet migbt be ‘printed' but never 
‘published.' A paper migbt be ‘print¬ 
ed* in St. Louis and 'published' in 
Chariton County.**—^In re Fublishlng 
Docket in Local Newspaper, 187 S. 
W. 1174, 1176, 266 Mo. 48.' 

48. Wis.—State ey reli Newman v. 

Fasels. 250 N.WJ 430, '432, 433, 212 

Wis. 476. 

49, Ohio.—Haban v. Suburban Home 

Mortgage Co., App., 57 ];^JE1.2d 97, 

100 , 

5a Printed pubUcatlon 

(1) Printed matter to whlcb tbe 
Public mind is exposed.—Western 
States Macb. Co. v. S. 6. Hepwortb 
Co., D.C.N.T., 61 F.Supp. 869, 87L 

(2) -Anythlng whicb is printed, 
ain<i < 'Without any injunction of se- 
crecy, Is distributed to any part of 
tbe Public in any country.—Tbacher 
V. Falmouth, D.C.Me., 235 F.' 161, 
153—Cottier v. Stimson, C.C.br., 20 
F. 906, 910. 

(3) A printed publlcation, within 
tbe meaning of tbe patent laws, is 
one made accessible to any portion 
of tbe publlo, and may include 
books, catalogues, magazine' arti cies, 
theses, or trade publications as stat- 
ed in Patent? 5 40w 
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Otber phrases 

(1) “Printed circular” as synony- 
mous witb “bandblll” see 39 C.J.S. 
p 769 note 36. 

(2) “Printed matter” see 57 C.J.S. 
p 454 note 38. 

(3) Additional phrases as to wbich 
more repent adjudications bave not 
been fdund see 50 C.J. p 323 notes 
84-88. 

51. Pbilippine.—Miirphy v. Collec¬ 
tor of Customs,. 10 Phlllppine 392, 
296. 

52. TJ.S.—Alpers v, «U, S., C.A.Cal., 

176 P.2d 137, 139. " 

N.D.—Daly v. Beery, 178 N.W. 104, 
106, 45 N.D. 287. , 

53. < N.D.—Baly v. ‘ BeSry, supra. 

54. H.S.—-Keene v. Wbeatley, C.C. 
Pa., 14 F.Cas.No.7.644, 4 Pbilia. 
167. 

55- La.—^Prudbomme v. Savant, 90 

So. 640, ‘641, 160 La. 256. 

66 . N.T.—^In re American Bank- 
Note Co.. 68 N>T.S. 276, 277, 27 
Misc. 572. 

50 C.J. p 324 note 95. 

57; U.S.—^Le Rpy 'v. Jamison, C.C 
Cal., 16 P.Cas.No,8,271, 3 Sawy. 
369, 377. 

58. U.S.—^Le Koy v. Jamison, supra. 

59. La.—^Prudhomme v. Savant, 90 
So. 640, 641, 150 La. 266. 

80. Ohio.—^Haban v. Suburban Home 
Mortgage Co., App., 57 N.B.2d 97, 
100 . 

81- Kan.—Campbell v. Sumner Coun¬ 
ty, 67 P. 866, 867, 64 Kan. 376. 

62. La.—^Prudbomme v. Savant, 90 
So. 640, 641. 150 La. 256. 
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a typewiiter is essentially a process of prnifciiug,fi3 
it has been held that “typewiiting’' is not 
iiig.”64 

^Trinting'^ has been compared witli or distia- 
goished from "embossing^^ see 29 C.J.S. p T55 mote 
25, and “engraving»^ see 30 C.J.S. p 253 note 4n„ £ind 
it has been said that there is an etymologi ciil dis^ 
tinction between the words ^^printing*' and ^^Tiblaci'- 

tion.”®5 

What constitntes the printing of a newspajc-r is 
discnssed in Newspapers § 1. Printing as ii«t 
amoiinting to pnblishing within the meamng of 
eop 5 rright law see Copyright and Literary Ptopeertj?' 
§ 13 a (3) (a). 

Phrases CTiploying the vord ‘printing’’ axe sst 
ont in the note,®® and for other phrases as to THncb 
more recent adjndications haye not been ioimd sce 
50 0.J• p 324 notes 8~12 l 

PSrINTER. The person whose mechanical sb-ill ILas^ 
by means of the t 3 rpe, and printing press,. Getc^ 
stamped upon the paper the words, senteneea, .and 
ideas of the anthor.®^ 

The terms “printer^^ and “editor*^ haye beein oa- 
pared or distinguished, see 28 C.J.S. p 832 note 51» 
and in the newspaper business the terms ^^xinftei^ 
and ^‘pnblisher^’ are sometimes nsed synonymousl^ 
as stated in Kewspapers § 1. 

PEIOB (English). Preceding, as in the order 
time, of thonght, of oiigin, of dignity, or ei impo 
tanee.®® 

'Trior^’ and “subsequent” are opposite tems.®*^ 

FKCOE (Latin). Maxims coznmencing with tho 
Latin word ‘^rior,” and as to which there lavo 
been no recent applieations, see 50 CJT. p 325 aotea 
49, 51, 


PEIOEITY. A legal preference or precedence.*^® 

'Triority” has been distinguished from ^^appro- 
priation” see 6 C.J.S. p 123 note 62. 

The Word ''priority,” or the plnral form '^rior- 
ities,” is employed in various connections through- 
ont this Work. With reference to liens generally 
see Liens § 10. The priorities of an attomey^s lien 
are treated in Attomey and Client § 229; of a 
factores lien see Paetors § 46; of a landlord’s lien 
see Landiord and Tenant §§ 631-637; of a vendor^s 
lien see the C.J.S. title Yendor and Purehaser §§ 
396-398, also 66 C.J. p 1245 note 24r-p 1249 note 10. 
For other references see the indexes to the tities 
Maritime Liens and Mechanics’ liens. Priorities of 
claims against an estate see Bankruptey §§ 451-460, 
Exeeutors and Administrators §§ 457-481, and In- 
solyency § 14 e (1). The priority of debts oyer 
legacies, deyises, and distribntiye shares of a dece¬ 
dentes estate is treated in Exeeutors and Adminis¬ 
trators § 484 The priority of a state as a creditor 
is treated in the C.J.S. title States § 110, also 59 
C.J. p 168 note 64r-p 169 note 74; the priority of 
the federal goyemment as a creditor is treated in 
the C.J.S, title United States § 133, also 65 C.J. p 
1368 note 17-p 1371 note 67. The priority of water 
rigbts by appropriation is discussed in tbe C.J.S. 
title Waters §§ 182-185, also 67 C.J. p 1009 note 13- 
p 1019 note 62. For reference to otber partioular ap- 
plications and specidc uses of the term consuit tbe 
Descriptiye-Word Index. 

PEISE. By reference to the writings of foreign 
jurists and commentators on the principies of tbe 
law of Insurance as understood and adopted by com- 
meroial oommunities on tbe continent of Europe it 
is manifest tbat tbe word ‘^rise” is used in the same 
sense as the word ^^capture’^ in the English language, 
and means a taking or seizure by force.^^ 


63. Cal.—re Dreyfus, 165 P. 941, 
942. 175 Cal. 417, LuILA.1917P 891. 

64: Pa.—Sunday v. Hasrenbacb, 18 
Pa.Co, 540. 641. 

65. Pa.—^Lynett v. Huester. 165 A. 

835. 837. 322 PcL 524. 

'‘PnltllcatioxL’’ compared 
N.D.—^Daly V. Beery, 178 N.W. 104, 
106, 45 NJ>. 287. 

66L Flirases 

(1) ‘Pirst-class printing^ deflned 
and distinguished from '*second- 
ciass printing** see 36 C.J.S. p 824 
note 40. 

(2> “Printing Corporation” see 
Corporations § 22 g. 

(3) 'Public printing;** printing 
which is directly ordered by the. 


legislatnre «ir performed for the 
agents of Une jgovernment authoi> 
Ized to pro<uje tt to be done.—-ElUs 
V. State, -4 In.dl l. 6. 

(4) "Second-cltss printing** deflned 
in partlcnl&r contracts as a mudbi 
more expenatve grade than 'tost- 
class prLntln &•'—CommonweaJth v. 
Bacon. 111 S-W. 387, 892. 33 B:y.Li. 
935. 

67. Ky,—Bio-wn r. Woods, 6 J.J. 
Marsh. 11,1.9. 

50 C.'j. p S23 niate 53. 

68. Century JD*. 

Pirst In. 

CaJ.—CulliBiiu r. Orey, 116 P.2d 460. 

463, 1« CaLM 147. 

Phrases 

(1) "Prior spjrcpriation*' with re- 


! spect to right to flowing water see 
the C.J.S. title Waters S 167, also 
60 G.J. p 324 note 16. 

(2) **Prlor claim** see 14 C.J.S. p 
1188 note 71. 

(3) “Prior lien** see Liens S 1. 

(4) 'Prior right'* see “preferentlal 
right** ante p 480 note 41. 

(6) Other phrases as to which 
more recent adjudicatione have not 
been found see 60 C.J. p 324 note 20 
[aj-p 326 note 40. 

69. N.Y.—^Matter of Townsend, 31 
N.T.S. 409, 410, 83 Hun 200. 

70. Black L. B. 

50 C.J. p 325 note 42. 

71. Mass.—^Dole v, New England 
Mut Mar. Ins. Co.. 6 Allen 373, 
388. 389. 

60 C.J. p 326 note 63. 
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PBISldN — PRI80NER 


PEISldN. In Spanish law, a prison;^^ also, simple fully restrained o£ Lis liberty or nnlawfnlly de- 
imprisomnent,'^® distinguished from ‘^cadena” see tained from his proper cnstodyj^^ any person who 
12 C.J-S. p 877 note 48. is being held in confibaement against his 

PRISON BHEAOH. Defined see Eseape § 13. “Es- ^ ^ narrower and more teehnical sense the word 
cape,” “prison breaeh,” and “rescue” distinguished ^^risoner’^ is applied to a person deprived of his 
see Eseape § 2 b. liberty by virtue of a judicial or other lawful pxo- 

cess;^® as denoting a person committed to prison 
FEISONEE. In a broad sense, any person unlaw-, the term is defined in Prisons § L 

72. VelAzauez Spanlsh-English D. 74. Fla.—Porter v. Porter, 6S S. Curran, C.C.AJSr.T., 297 F. 946, 960, 

73 . Philippiae.— U. S. v. Bare, 3 407, Anii.Cas. 36 A.LuB. 877. 

Philippine 262, 264. 1912C 867. fCTtah.—Royce v. Salt LaOce City, 

75. U.S.—U. S. ex rei. Carapa v. 49 P. 290, 292, 15 Utah 401, 

50 C.J. p 330 aote 23. 
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PRISONS 

This Title includes puMic buildings for confinement of persons beld in judicial custody, iii either 
civil or criminal proceedings, and either to secure their production as parties or witnesses in further 
proceedings, or as punishment by imprisonment, with or without hard labor, whether such buildings be 
designated as prisons or as jails, penitentiaries, houses of correction, or otherwise; establishment, main- 
tenance, reg^lation, and management of such places; rights, powers, duties and liabilities of wardens, jail- 
ers, keepers, and other officers; and custody, care, and maintenance of prisoners in general. 

Matters not in this Title, tzeated elsewhere In tlUs se« Descrlptiye-WoTd Indeoc, 


Analysis 


§ 1. Terminology—^p 848 

2. Establishment, maintenance, use, status, and supervision—^p 850 

3. -Use by United States of state prison or county jail—^p 851 

4. -Status as city, county, or state institution—^p 851 

5. -Regulation and supervision—^p 852 

6. OflScers and employees—^p 853 

/. -Appointment, tenure, and removal—853 

8. -Sheriff as jailer ex oflScio—^p 857 

9. -Bonds—^p 858 

10. -Compensation—^p 858 

11. - Powers and duties—^pS62 

12. -Civil liability in general—^p864 

13. -Liability for injuries to prisoners—p 86S 

14. -Liability on bond—p 866 

15. -Criminal responsibility—^p867 

15 -Actions by or against—^p 868 

17. Fiscal and business management—^p 868 

18. Custody and control of prisoners—^p 872 

19. -Place of confinement—^p 875 

20. Discharge of prisoners—^p 878 

21. Commutation of sentence for good conduct—^p 880 

22. Bringing articles to, or communicating with, prisoners as an offense—^p 892 

23. Escape of prisoners—^p 892 

24. Compensation and reimbursement for maintenance and care of prisoners—p 903 

25. -Rightto—^p903 

26. -Who liable—^p 909 

27. -Allowance and payment—^p 911 

28. -Accounting for fees and emoluments—^p 913 

29. -Actions—p 914 

See also descriptive word index in the back of this Volume 


§ 1. Terminology 

a. Prison 

b. State prison 

c. Penitentiary 

d. Jail 

e. Prisoner 


a. Prison 

The Word “prison” has been deflned as a place of 
confinement for the safe custody of persons, In order to 
their answering in any action civil or criminal; a bulld- 
Ing for the safe custody or confinement of crlmlnals and 
more speciflcally convlcted criminals. 

A prison is a place of confinement for the safe 
custody of persons, in order to their answering in 

848 
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PRIS0N8 


§ 1 


any action, civil or criminal;^ places mamtained 
by public authority for the detention of those con- 
fined under legal process;^ a building for the safe 
custody or confinement of criminals and more speci- 
fically convicted criminals.^ In a general sense 
the term may be said to include every place of con¬ 
finement under legal process or lawful arrest,^ but 
usually it is specifically applied to the place of con¬ 
finement of convicted criminals,^ and is used to 
designate an institution for the imprisonment of 
persons convicted of the more serious crimes.® A 
prison is not a place of refuge for a criminal; it 
is for his punishment'^ 

Correctional or industrial institutions for minors 
within a certain age are not now regarded as pris- 
ons nor is a correctional institution for the care 
of children committed under a juvenile court act a 
prison.® 

Other terms compared and distinguished, The 
word “penitentiary"* may be used synonymously 
with the word "prison.”^® The word “prison” is 
distinguishable from the word “reformatory”ii and 
from the terms ^'county j'ail” and “city jail,”!® al- 
though the word ‘'jail” is sometimes used inter- 
changeably with the word “prison.”^® 

b. State Prison 

Broadiy speakinff, the term “state prison’’ means a 
place of confinement for state prfsoners. The term Is 


frequently used synonymously with the word “peni- 
tentlary”. 

In a general sense the term “state prison” means 
a place of confinement for state prisoners; that is, 
for persons charged with political offenses, and 
confined for reasons of state.^^ In some statutes 
the term is used as a proper name.^5 
The term is frequently used synonymously with 
the word “penitentiary,”i6 and, as used in some 
statutes, applies to the penitentiary.i^ 

It has been stated broadly that the term is never 
used as meaning “jail,”18 and has been distinguished 
from “jail,”^® and “county jail,”®® but the term 
may be employed in some statutes in a sense broad 
enough to apply to a county jail 21 

c. Penitentiary 

The Word “penitentiary" signlfies a prison or place 
of punishment; a place In which convicts sentenced to 
confinement and hard labor are conffrved by authority 
of law. 

“Penitentiary” is an English word in common 
use, 22 signifying a prison or place of punishment 
a place in which convicts sentenced to confinement 
and hard labor are confined by authority of law.24 
Usually the term is used to designate an institution 
for the imprisonment of persons convicted. of the 
more serious crimes.®® it is frequently used as 
referring to state pr^son,^® as distjnguished from 
a county jail,27 a city jail,28 a local prison,®® or 


1 . Pa.—Scarborouirlx v. Tliornton, 
9 Fa. 451, 454. 

“Priso^i bounds" see infra S 18. 
fi. Ind.—State v.. Rardon, 46 K.R 
2d 605, 221 Ind. 154. 

3. N.Y.—Adle V. Herald Co., 86 N. 
T.S.2d 905, 907. ’ 

4. Ind.-i<;helf v. State, 58 N.E.2d 
858, 355, 223 Ind:' 70. 

50 C.J. p 829 note 2. 

Other deflnltloiL 

A Public building: or other place 
for the confinement or safe custody 
of persons, whether as a punishment 
imposed by the law or otherwise in 
the course of the administration of 
justice.—in re Baker, 60 N.T.S.2d 
431, 433, 183 Mlsa 118. 

5. Ind.—Chelf v, State, 68 N.B.2d 
353, 355, 223 Ind. 70. 

6. Conn.—State v. Delmopto, 147 A. 
826, '826, 110 Conn. 298. 

7. Pa.—Commonwealth v. Ramun- 
no, 68 A. 184, 219 Po; 204. ‘ 123 
Am.S.R. 653. 14 LuR.A.,N.S., 209. 
12 Ann.Cas. 818. 

a Miss.—^Bryaut v. Brown, 118 So. 

184, 161 Miss. 398, 60 A.L.R. 1326. 
Neb.—^Roberts v. State, 118 ' 'n.W. 
674. 82 Neb. 661. 

51 Pa.—In re Juvenile Ct. Inst., 21 
PADist 720. 

72 C.J.S.—54 


10. Conn,—State v. Delmonto, ,,147 
A. 825, 826, 110 Conn. 298. 

11. Conn.—State v, Delmonto, su-'^ 
pra 

'Reformatory" deflned see-’the C.'j.S. 

' tltle Reformatories § 1, also 53 
C.J. p 1058 note 1-p 1059 note 11. 
12- Conn.—State v. Delrdonto, ffu- 
pra 

la N.T.—Adle V. Herald Cp,, 36 H. 
T.S.2d 906, 907. 

14. N.il.—Martin v. Martin, , 47 N. 
H; 52, 63. 

50 C.J. p 330 note 6. 

FrlBOk farm and road convict oampd 

“State prison“ consisted' of state 
prison faxm and state road convict 
camps, and hence convict Incarcerat- 
ed in state road convict camp and 
required to work on roads under 
control of commissioner of agrricul- 
ture was lawfully confined in state 
prison.—^Ex parte Green, 157 So. 333» 
117 Pia 167. 

15. Mass.—^Beard v.< Boston, 23 K.E. 
826; 151 Mass. 86. 

50 C.J. p 330 nQfte8. 

16. Ky.—^Denhani v. Cbmmoiiwealth, 
84 S.W. 538, 119 Ky.’608. 

60 C,J. p 330 fiote 7. 

17. N.C.—Sedberry v. Carver, 77 N. 
C. 319, 321. 


la Ky.—^Denhpnp v. Cqmmpnwealtfi. 
84 e.W. 6?i.5S9. 119/^Ky/S0$, 27 
K:y.L.^I71/ ■ ' , 

33 aj. p 832 noie 26 [bj; ' 

18- Ky.—^Denham v, Commonwealth» 
supra. . 

2a K.H.—^Martin v. Ii^artin, 47 N. 
B;. 52, 53. , ’ , . I , 

ai- . K.a— Sedberry v. Carver, 7Z W. 
C. 319* 321. 

fifi. Ga—Howeil* V. 'State, 138 S.B. 

206, 164 Ga 204: - 
60 C.J. p 330 note 11. 

2a Ind.—State v.' Rardon, 46 
2d 605, 609, 221 Ind. 164. 

60 C.J. p 330 note 12. 

24. Ind.—State v. !Etardon, dbpra 
60 aj. p 830 note 13. ‘ * * 

25: donii.—State' v.' Delmonto’ 147 
A. 826, 826, 110 Conn. 298. ‘ ‘ 

26. -'K.C.—State V. Burnett,- 116 -S-B. 
67, 184 N.C. 783. 

27. Cofin.—State v. Delmonto» 147 
A. 826. 826, UO Conn. 298. 

N.Y.—^People V. Waxden, 139 N.Y.S., 
212, 164 App.Div. 473. , 

33 C,jr. p 832 not6 26 [a]. 

28. Conn.—State t. Delmonto,:. 1:47 
A. 825, 826, 110 Conn. 298. 

28. Conn.—State- v. Delmonto, su¬ 
pra 
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a reformatory.30 *phe word, however, may be em- 
ployed in a sense sufBciently broad to include a re- 
formatory.31 

d. JaQ 

The Word "Jail” has been defined broadfy as a build- 
ing for the confinement of persons held in lawfui custody. 

‘*Jail” is a building designated by law or used by 
the sheriff for the confinement or detention of those 
persons who are judicially ordered to be kept in 
custody ^ building for the confinement of per¬ 
sons held in lawfui custody;®® a house or building 
used for the purpose of a public prison, or where 
persons under arrest are kept;®^ any place of 
confinement used for detaining a prisoner;®® a 
prison appertaining to a county or municipality, in 
which are confined for pimishment persons con- 
victed of misdemeanors committed in the county 
or municipality.®® It may include the dwelling 
house of the jailer living with his family in one part 
of it®^ The word "jail’' is distinguishable from 
the word “workhouse.”®® 

e. Prisoner 

The Word ^‘prisoner” has been defined as one who Is 
conflned in prison on an action or on commandment. 

“Prisoner” has been defined as one who is con¬ 
fined in prison on an action or on commandment® ® 


It has been held that a person serving a sentence 
of imprisonment in a state prison is in contempla- 
tion of law a prisoner therein when at work out- 
side the walls of the prison under the surveillance 
of prison guards.*^® 

§ 2. Establishment, Maintenance, Use, Stat¬ 
us, and Supervision 

Generally, the matters of the establishment, main- 
tenance, and repair of prisons or Jaiis are regulated by 
statutes wIth which there must be due compliance. 

The authority or duty to erect, fumish, repair, 
and maintain prisons, penitentiaries, jaiis, and other 
places of confinement usually is conferred or im- 
posed by constitutional or statutory provisions^i 
which must be complied with,although compliance 
may be deemed suflBcient which is substantia^® or 
reasonable.^^ Generally, where authority with re- 
spect to the construction or establishment of a prison 
or jail is conferred on a particular public body or 
officer, such body or officer has the discretion to 
determine as to the necessity for the construction 
of a new prison or jail^S and as to the size, quality, 
and cost of materials;^® and a like rule applies 
where authority with respect to repairs is so 
conferred.^^ 

The records should show what buildings or apart- 


Ohio.—^Bowers v. Bowers, 161 N.K. 
750, 114 Ohio St. 568. 

30. Conn.—State v. Delmonto, 147 
A. 825, 826. 110 Conn. 298. 

111.—Henderson v. People, 46 K.B. 
711, 165 111. 607. 

31. Cal.—Ck>rpii8 Jnxls dted in Bx 
parte Gilbam. 161 P.2d 793, 795. 
26 Cal.2d 860—^E3z parte Loncaric, 
162 P.2d 313. 71 Cal.App.2d 144. 

Ohio.—^Bowers v. Bowers, 161 N.®. 

750. 114 Ohio St. 568. 

60 GmJm p 330 note 18. 

3SL N.T.—^People v. Holcomb, 181 
N.T.S. 780, 783. 111 Ilisc. 460. 

33 C.J. p 832 note 26. 

**Jailer" dellned see infra § 6. 
“Jail limits/» “jail liberties," “jail 
yard” see infra S 18. 

33- N.Y.—Adle V. Herald Co., 36 N. 
T.S.2d 906, 907. 

34. N.C.—State v. Bryan, 89 N.C. 
531, 634. 

35. Tex.—Welch v. State, 8 S.W. 
657, 25 TexA^pp. 680. 

33 C.J. p 832 note 27. 

36l Ky.—^Denham v. Commonwealth, 
84 S.W. 538, 539. 119 EZy. 508. 

83 C.J. p 882 note 28. 

87- Mich.—Snyder v. People, 26 
Uicb. 106, 12 AxaJR. 302. 

38 CU. p 832 note 29i. 


Jail as snbject of arson see Arson 
§ 6a. 

38i Tenn.—State ex rei. Hurst v. 
Sullivan County, 120 S.W.2d 32. 
173 Tenn. 414. 

onie distinctioii, is not removed by 
a statute, creatingr a rule for the 
construction of criminal statutes, 
which provides that “Jail" shall be 
taJcen to Include workhouse. and 
“workhouse" shall be taken to in¬ 
clude jail, when the context so re¬ 
quires or will permit—State ex rei. 
Hurst V- Sullivan County, supra. 

39. Pa.—Scarborou^h v. Thornton, 
9 Pa. 451, 454. 

50 CJ. p 330 note 25. 

“Prisoner" defined irenerally see ante 
p 847. 

4a Cal.—^Bradford v. Glenxi, 205 P. 

449, 188 Cal. 350. 

50 C.J. p 330 note 23 [cj. 

41, Colo.—Hessick v, Moynlhan, 262 
P. 907, 83 Colo. 43. 

N.J.—Carrick v. Board of Chosen 
FTeeholders of Hudson County, 18 
A.2d 254, 126 NJ.Law 181. 

Pa.—Commonwealth ex rei. Prison 
Inspectors of Northampton Coun¬ 
ty V. Klchline, Com.Pl., 29 North. 
Co. 89. 

50 C.J. p 331 note 28. 
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Acquisition or construction of mu- 
nlcipal jail see Munlclpal Corpora-* 
tions § 1041. 

Statute not authorlzlng* constructiou 
A statute approprlating money for 
the construction of additional cell 
houses, or additlons to cell houses, 
or for the establishlngr of substa- 
tions or camps did not authorize 
expendlture for creatlon of perma¬ 
nent penal institutlon.—^Llngo-Leep- 
er Liumber Co. v. Carter, 17 P.2d 366. 
161 Okl. 5. 

42. Ind.—Elokomo v. Harness 74 N. 
B. 270, 35 Ind.App. 384 , 

50 C.J, p 331 note 29. 

43. Lia.—State Board of Health v. 
De Quincy, 111 So. 789, 163 La 
369. 

3Sr.J.—Allen ▼. Smith, 12 N.J.Law 
159. 

44« Pa.—Brewer v. Delaware .Coun¬ 
ty, 9 Pa.Dist.&Co. 319. 

45. Ky.—Tate v. Kendrick, 10 Ky. 
Op. 93. 

46- 111.—^People V. La Salle County, 
84 111. 303, 26 Am.R, 461. 

47. Vt.—Campbell v. Pranklin Coun¬ 
ty, 27 Vt. 178. 

Construction, malntenance, and re¬ 
pair of county jail see Counties S 
167. 
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ments are intended for the use of prisoners,^^ and 
such records may not be contradicted by parol evi- 
dence^® or proof of usage,50 although, where the 
records cannot be found, ancient usage is sufficient 
evidence that apartments have been appropriated for 
a prisoii.5l 

A political entity which is authorized to care for 
and dispose of its prisoners in ways other than by 
the maintenance of a jail is not obliged to maintain 
a jail.52 

§ 3. - Use by United States of State Pris- 

on or County Jail 

Provision has been made in varlous States for the 
reception and confinement In state or county prisons or 
Jalls of prisoners committed by process or order Issued 
under the authority of the United States. 

In response to a recommendation embodied in an 
early resolution of congress various States have 
made it the duty of their officers to receive and keep 
in the state or county prisons any prisoners com¬ 
mitted thereto by process or order issued under the 
authority of the United States, as though they had 
been committed under the authority of the state, 
provision having been made by the United States 
for the support of such prisoners and the jailer 
or keeper cannot lawfully refuse to receive persons 
committed by authority of the United States.®^ 
Generally, the keeping and subsistence of such 
prisoners are matters of contract with the proper 
state or local authorities,55 and a state statute 
relating to the amount of compensation to be paid 
is not binding on the United States xmless it con- 


sents thereto.56 The matter is purely one of 
comity,^*^ and a state may refuse to allow the use 
of its prisons for the confinement of federal con- 
victs.58 

For certain purposes and to certain intents a 
state jail lawfully used by the United States may be 
deemed to be the jail of the United States,^9 and 
the jailer or keeper to be a United States officiai or 
an officer of the federal court for the purpose in- 
volved,®9 although it has been said that the jailer 
is not an officer of the United States. 

Sentence of federal offenders to jails, prisons, 
or penitentiaries maintained by state or subdivision 
thereof is discussed in Criminal Law '§ 2000 a, d. 

§ 4. - Status as City, County, or State 

• Institution 

A distinction between state prisons and those of 
polltfcal subdivlslons of the state has been recognized» 
but It has been laid down broadiy that, uniess restricted 
by law, the prisons of a county, City, or town become 
the Public prisons of the state. 

While a distinction between state prisons and 
those of political subdivisions of the state has been 
recognized,®^ the view has been expressed that, tm- 
less restricted by law, the prisons of a county, 
city, or town become the public prisons of the 
state.®3 Under a statute proyiding that sheriffs 
and other persons authorized to make arrests shall 
have the use, not to exceed a certain length of time, 
of city, county, and borough jails, borough au- 
thorities have some discretion as to the admission 
of prisoners to their lockup.®^ 


48. Mass.—^Burroughs v. Lowder, 8 
Mass. 373. 

50 C.J. p 331 note 36. 

49. Mass.—^Bnrrouglis v. Liowder, 
supra. 

50- Mass.—Burroughs v. L»owder, 
supra. 

51. Mass-^^ap v. Cofran, 7 Mass. 
98. 

58. Mlss.—^Marsliall v. Meridlan, 60 

So. 136, 103 !Miss. 206. 

Contract for care, custody, and 
maintenance of prisoners see In¬ 
fra 5 17. • 

53. U.S.—^Handolph v. Donaldson, 
Va., 9 Cranch 76, 3 Lr.Ed. 662—U. 
B. V. Hoflman, D.CJll., 13 P.2d 269 
—^Ex parte Shores, D.C.Iowa, 195 
P. 627. 

Ky.—Holland v. Payette County, 41 
S.W.2d 651, 240 Ky. 37. 

50 CJ. p 331 notes 43-45. 

54. U.S.—^In re Kays, D.C.Cal., 36 P. 
288.' 

60 C.J. p 331 note 45. 


55. U.S,—^Lewls, etc,, County v. U. 

5.. D.aMont, 77 P. 732. 

50 C.J. p 331 note 47. 

56. U.S.—^Lewls, eta, County v. U- 

5., supra. 

57. Cal.—^Los Angeles County v. 
Cline, 197 P. 67, 185 Cal. 299. 

Mont.—^Majors v. Lewis, etc., Coun¬ 
ty, 201 P. 268, 60 Mont. 608. 

58. U.S.—Ex parte Shores, UC. 
lowa, 196 P. 627. 

69. U.S.—^U. S. V. Hoffman, D.C.nU 
13 P.2d 269. 

60 C.J. p 331 note 62. 

60. U.S.—Wilson V. U. S., C.C.A. 

Okl., 26 P.2d 215—U. S. v. Hoff- 
man, D.C.I11., 13 P.2d 269—In re 
Morgan, D.aiowa, 80 F.Supp. 810. 
60 C.J. p 331 note 62. 

KespoiLsibllity to federal court 
Evidence showed that county 
sherifC accepted and received as a 
federal prisoner one charged with 
i robbery of bank which was a mem- 
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ber of the Pederal Deposit Insurance 
Corporation, as resuit of which the 
sherilf became responslble for such 
prisoner to the federal court for 
such dlstrict, even though such 
sherlif was not under a mandatory 
duty to receive such prisoner.—^In 
re Morgan, D.CXIowa, 80 P.Supp. 
810. 

61. U.S.—Saunders v. U. S., C.C. 
Me., 73 P. 782. 

Bly.—Holland -v. Payette County, 41 
S.W.2d 661, 240 Ky. 37. 

62. Ind.—Ruble v. State, 62 Ind. 
358. 

60 C.J. p 332 note 53. 

Paxticular Institatioii held to be a 
state prlson. 

Ind.—Walton v. State, 88 Ind. 9. 

63. Tenn.—Pelta v. Memphis. 2 
Head 650. 

60 C.J. p 332 note 64. 

64. Pa.—Shaffer v. Sewickley Bor- 
ougb, 11 Pa.Dlst. & Co. 683. 



§§ 4^ 

A municipality may, as a general rule, be allowed 
to use the county jajL®® In the absence of any 
statutory regulation, a municipal Corporation may 
lawfully contract with the proper county authorities 
for the use of a cell or room in the county jail as a 
place for confining municipal prisoners.®® Under a 
contract between a city and county for the assign- 
ment of city prisoners to the county workhouse, 
providing that the prisoners shall be *‘gnarded and 
taken care of in every way by the county,” a city 
prisoner is made a prisoner of county workhouse 
under the exclusive charge of the county author- 
ities.®7 Where a statute so provides, county au¬ 
thorities must diet and provide suitable and efficient 
guards for the convicts sentenced to the -county 
Chain gang by the municipalities.68 

Conversely, a courity may have the right to use 
the jail of a mimicipal Corporation within its limits 
for the confinement of its prisoners.®® A statute 
requiring the court, in ali the several counties which 
have an agreement with a municipal Corporation for 
the detention of prisoners in its house of correction, 
to sentence prisoners there in cases of crimes not 
punishable by confinement in state prison maloes 
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the house of correction the common jail of those 
counties.7® 

§ 5- -Regulation and Supervision 

The matter of the supervision of prisons Is usually 
regulated by statute with which there must be‘ due 
compliance. 

The matter of the regulation and control of state 
prisons is within the jurisdiction of the stateri and 
not of local subdivisions of the state,and the 
legislature has the power and duty to act in this 
respect to the exclusion of local bodies.*^® 

The matter of the supervision of prisons is usual¬ 
ly regulated by statute,the provisions of which 
must be observed.^® These functions can be per- 
formed only by the officers, boards, or other author- 
ity to whom they have been intrusted by law.76 

The rules and regulations for the govemment of 
prisons must be adopted by the appropriate au- 
thorities77 in the manner prescribed,^® and must be 
within the limits prescribed by law.^® Where a 
measure of discretion has been left to the prison in- 
spectors in the execution of a statute, the courts 
have refused to control that discretion.®® 
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65. S.D.—Scovel V. Pennington 
County, 282 N.W. 524, 66 S.D. 311. 

50 C.J. p 332 note 67. 

66. Ga,—^Brady v. Jolner, 28 SJBl. 
679, 10 Ga. 190. 

67. Tenn,—Hale v. Johnston, 203 S. 
W, 949, 140 Tenn. 182. 

68. S.C.—City of Greenville v. PiS- 
more, 160 S.B. 144. 162 S.C. 52. 

69. Ind.—Alexandria v- Madison 
County, 55 N.E. 31, 23 Ind.App. 
116: 

50 C.J. p 332 note 60. 

7a Mioh.—In re S^reiner, 120 N.W. 
785, 156 Mich. 296. 

71- Ky.—^Board of Councilmen of 
City of Prankfort v. Cominon- 

wealth, 49 ■S.W.2d 548, 243 Ky. 633. 

72. Ky.—^Board of Councilmen of 
City of Prankfort v. Common- 

wealth, supra. 

73- Ky.—^Board of Councilmen of 

City of Prankfort v. Common- 

wealth, supra. 

Prescribing punishment for offenses 
as legislative function generally 

see Constitutional Law S 107. 
lEonlcipal ocflliianoe not appUcable 
City ordizsance regulating sale and 
in^Dection of milk was inapplicable 
to supply of milk for Inmates of 
state penltentiary located witbin the 
City,—^Board of Councilmen of City 
of BTankfort v, Commonwealth, su¬ 
pra. 

74- Md.—^Bdmondson v. *Wardeii of 


Md. House of Correction, 69 A.2d 
919. 

Mo.—Cozpiui jrurls dted In State v. 
Becker, 47 S.W.2d 781, 329 Mo. 
1041. 

Va-— Corpus JTiixIb ^noted in Gutter- 
man v. Commonwealth, 199 S.R 
608, 509. 171 Va. 519. 

60 C.J. p 232 note 64, 

Valldlty of statute empowering 
boards of fTeeholders of the several 
counties to assume control of coun¬ 
ty Jails on an affirmative vote of; 
two-thlrds of board members has 
been upheld.—^EEartman v. Board of 
Chosen Preeholders of Mercer Coun¬ 
ty, 21 A.2d 351, 127 N.J.Law 170. 

' 75. Va.—Corpus Jtiris guoted lu 
Guttennan y. Commonwealth, 199 
S.BL 608, 609, 171 Va. 519. 
Enforcemeut of statutos 

It is duty of commisslon of de- 
partment of penal institutions and 
state penitentlary warden to see that 
statutes governlng same subject 
matter as commissiones by-laws^ 
rules, and regulations for govern- 
ment of penitentlary are enforced, 
and fact that breach of such a law 
or regulation may also constitute a 
felony or misdemeanor, separately 
punishable as such, is Immaterial.*— 
Ex parte Rody, 162 S.W.2d 667. 348 
Mo. 1. 

Fosting of pxintod ooplos of regula- 
tlons iu penitenilary 
Mo.—^Ex parte Rody, supra. 

761 Va.—Corpus Juris guoted lu 
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Gutterman y. Commonwealth, 199 
S.B. 508. 171 Va. 619. 

50 C.J. p 332 note 66. 

Ijimltatlon ou autObority of county 
conmilssloners 

Statute authorlzlng board of coun¬ 
ty commissioners to correct irregu- 
larities in jail does not authOrize it 
to dictate where sherift shall dean 
prisoners and permit consultations 
between them and thelr lawyers or 
require him to use certain room in 
jail for such purposes only.—Rloh- 
art V. Board of Com*rs of Boulder 
County, 33 P.2d 971. 95 Colo. 16S; 

77. Mich.—Hulin y. People, 31 
323. 

Va.—Corpus JUris quoted in Gut¬ 
terman V. Commonwealth, 199 S. 
H 508, 509, 171 Va. 619. 

78. Va.—Corpus Juris quoted in 
Gutterman v. Commonwealth, 109 
S.E. 508, 609, 610, 171 Va, 619. 

50 C.J. p 332 note 68. 

I Approyal of oonrt 

Statute conferrlng on city council 
the power of prescribing rules for 
regulation of jail' contemplated that 
City council exercise such power 
only after approval by the Corpo¬ 
ration court.—Gutterman v. Com- 
monweaJth, 199 S.E. 608. 171 Va. 619. 

79. Va,—Gutterman Common- 

wealth, supra. 

50 C.J. p 332 note 69. 

sa Pa,—Commonwealth y. Hallo- 
way, 42 Pa, 446, 82 Am.D. 526. 



PRIS0N8 


§§ 5-7 


72 C.J.S. 

The attendants and employees of a hospital main- 
tained in connection with a state penitentiary have 
heen held to be under the control of the board of 
directors and warden of such penitentiary,and 
to be, in effect, employees of such penitentiary, as 
discussed infra § 6. 

Federal prisons, Authority to control and ad¬ 
minister federal penal institutions is vested in the 
attomey general^^ or, as sometimes stated, in the 
attomey general and the bureau of prisons.^^ The 
federal prison system is not under the administra- 
tion of the federal courts,®^ and such courts do not 
superintend or interfere with the administrative 
conduct of a federal prison^S or its discipline, as 
considered infra § 18. 

§ 6. Officers and Employees 

General rules as to the distinctfons between public 
officers and employees usually apply in determinlng 
-whether a person connected with the operation of a 
prison or Jall Is a public officer or an employee. 

General rules, as discussed in OiBBcers § S, control 
in determining whether a particular person con¬ 
nected with the operation of a prison or jail is a 
public officer or merely an employee.^® A deputy 
sheriff who has been appointed by the sheriff to 
act as jailer has been regarded as a public officer,®*^ 
and the wardenship of a county penitentiary has 
been regarded as an office and not an .employment.^s 
On the other hand, guards of a certain grade in 
certam county prisons are not public officers,*® and 
a guard in a county jail, employed by the sheriff 
under civil Service rules, holds a positjon, and not 
an office.®® The designation by statute of a prison 
guard as an officer of the state is controlling.®! 


In some jurisdictions the'office of deputy sheriff 
and the office of jailer are separate offices,®^ not- 
withstanding they are usually held by the same 
person.®® The position of jailer is one of common- 
law origin.®^ Under some statutes a jailer is a 
peace officer.®^ 

The attendants and employees of a hospital main- 
tained in connection with a state penitentiary, who 
are under the control of the board of directors and 
of the warden of such penitentiary, have been re¬ 
garded as, in effect, employees of such peniten¬ 
tiary.®® 

Terminology. The term "warden” is sometimes 
used synonymously with the term “chief officer,”®'^ 
“keeper,”®* or “chief or principal keeper;”®® and in 
the common parlance in some jurisdictions the 
superintendent of the penitentiary is referred to 
as "warden.”^ 

The term "jailer” has been defined as the keep- 
er of a jail or prison.® 

A matron has been regarded as a “jail keeper” 
within the meaning of some statutes.® 

§ 7 . Appointment, Tenure, and Re- 

moval 

a. In general 

b. Eligibility ; 

c. Term of office; vacancy 

d. Change of status 

a. In Greneral 

Generally the terms of the regulatory statute duly 
construed control In determinlng In what body or offl- 


81. Kian.—Jones v. Botkln, 139 P. 
1196. 92 Kan. 243. 

82. U.S.—^Powell V. Hunter, C.A. 
Kan., 172 P. 330- 

83- U.S.—Sturm v. McGrath, C.A. 
Kan., 177 P.2d 472—^Dayton v. 
Hunter, CJLKan., 176 F.2d 108, 
certiorari denied 70 S.Ct 184; 338 

U.S. 888, 94 li-Kd. -rehearing 

denied 70 S.Ct. 423, 338 U.S. 945, 

94 L.Ed. -rehearlng denied 70 

S.Ct 983. 339 U.S. “972, ‘ 94 L.Bd. 

Under earUer statates, it was stat¬ 
ed that the prison system of the 
United States was under the control 
of the attorney ireneral and the su¬ 
perintendent of prisons.—^Platek v. 
Aderhold, C.C.A.Ga., 73 P.2d 173. 

84. U.S.—^Powell V. Hunter, C.A. 
Kan., 172 P.2d 330. 

85. U.S.—Sturm v. McGrath, C.A. 
Kan.. 177 P.2d 472—Dayton v. 
Hunter, G.A.Kan., 176 P.2d 108, 
certiorari denied 70 S.Ct 184, 338 


U.S. 888, 94 L^Bd. -rehearingr 

denied 70, S.Ct. 423, 338 U.S. 946. 
94 L.Bd. ^rehearlngr denied 70 
S.Ct. 983. 339 U.S. 972, 94 L.Bd. 

-^Powell V. Hunter, C.A.Kan., 

172 F.2d 330—Platek v. Aderhold, 
C.C.A.Ga.. 75 P.2d 173—Peretz v. 
Humphrey, D.C.Pa., 86 F.Supp. 706. 

86. N.J.—^Hosp V. Martin, 84 A. 

1059, 83 N.J.Law 299. 

60 CJ". p 333 notes 73-75. 

87. Neb.—Scott V. Scotts Bluff 
County, 183 N.W. 673, 106 Neb. 
355. 

88. N.J.—Hosp v.’ Martin, 84 A. 

1069, 83 N.J.Law 299. " 

50 C.J. P 333 note 73 [b]. 

89. Seoond-ffxade cruards in the 

Philadelphia county prison whowere 
employed by the board of Inspectors 
were not public officers.—Schwartz 

V. City of Philadelphia, 4 A.2d 573, 
134 Pa.Super. 544, reversed on other 
grounds 12,A.2d 294, 237 Pa. 600. 

90. N.J.—Ross v. Hudson County, 

102 A. 397, 90 N-J.Liaw 622. 
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91. Ky.—Page v. 0'Sullivan, 169 
S.W. 642, 159 Ky. 703. 

92. N.C.—Qowens v. Alamance Coun¬ 
ty, 3 S.B.2d 339, 216 N.C. 107. 

93. N.C.—Gowens v. Alamance Coun¬ 
ty, supra. 

94. N.C.—Gowens v. Alamance Coun¬ 
ty, supra. 

95. Ky.—^Mullins v. Commonwealth, 
172 S.W.2d 211, 213, 294 Ky. 693. 

96- B[an.—Jones v. Botkin, 139 P. 

,1196, 92 Kan. 242. 

97- N.M.—Woo Dak San v. State, 
7 P.2d 940, 942, 36 N.M. 63. 

98. N.M.—Woo DaJk San v. State, 
supra. 

99. N.M.—Woo Dak San v. State, 
supra. 

1. N.M.—-Woo Dak San v. State, 
supra. 

2. Mo.—^Lefman v. Schuler. 296 S. 

W. 808, 814, 317 Mo. 671. 

j 3. N.J.—^Roif V. Passaic County, 162 

1 A. 720, 10 N.J.Misc. 1. 



PRIS0N8 


72 aj.s, 


§ 7 


cer the power to appoint prison or Jall officlais or em- 
ployees Is vested. 

Generally speaking, in what body or officer the 
power of appointment of prison or jail officiais 
rests depends on the ternas of the regnlatory stat¬ 
ute duly construed.^ Generally the legislature has 
power to provide for the manner of appointment of 
officiais of state prisons^ and to change or modify 
an existing method of appointment of such offi¬ 
ciais-® 

Statutory provisions as to the appointment of 
deputies and other subordinate officiais must be 
observed,^ whether the appointment is to be made 
by the sheriff alone,® or subject to the approval 
of the judge of some court,® or by the jailer alone,^® 
or with the approval of a specified court,^! or by 
a particular board,^^ or by the county comraission- 
ers,i® or by the municipal assembly.^^ While it 
has been held that, where the approval of an ap¬ 
pointment by a judge is required, the discretion 
of such judge is not limited to the matter of the 
personal fitness of the appointee and extends to 
the necessity of the appointment,and that such 
discretion cannot be controlled by a court, at 


least in the absence of g^oss abuse,the view has 
been taken that a court, subject to whose approval 
the appointment of certain prison officiais is to 
be made, is bound to make every intendment in 
favor of the appointment as a discreet exercise 
of the power, and cannot review such an appoint¬ 
ment in pursuance of views, preferences, and opin- 
ions of any section of the community.^*^ Under 
some statutes, the sheriff alone is entitled to ap¬ 
point a deputy jailer.^® The view has been taken 
that, even in the absence of statutory authoriza- 
tion, a sheriff may appoint a keeper of the county 
prison.i® 

While it has been held that, in the absence of 
statute, a sheriff has no power to appoint a physi- 
cian for the county jail,20 it has also been held 
that the sheriff, the warden, or other proper officer 
or board may appoint or employ a physician under 
authority implied from statutory powers delegated 
to him.21 The view has been expressed that or- 
dinarily the sheriff or other officer who has in 
his custody a prisoner whose condition requires 
medical attention should report the condition to 
the cotmty board of commissioners before he calls 


4^ Zn. G«oz8ria 

Under statute the state prison 
coxnmission had exclusive power to 
appoint wardens,—Minter v. Early 
County, 184 S.B. 319, 181 Ga. 764— 
Humber v. Dixon, 94 S.B. 565, 147 
Ga- 480. 

Zn ITew Jersey 

The clvil Service law did not im- 
pliedly repeal the provisions of laws 
of 1887, from whlch portion of revi¬ 
si on of 1937 empowerinff boards of 
freeholders to assume control of 
county jails and appoint jailers was 
derived.—Hartman v. Board of 
Chosen Freeholders of Mercer Coun¬ 
ty, 21 A.2d 351, 127 N.J.Law 170. 
Jn, Feimsylvaiila 

(1) Authority to appoint various 
officiais of the Philadelphia County 
Prison wajs conferred on the in¬ 
spectore of such prison by the act 
of April 14. 1836.—Baldi v. City of 
Philadelphia^ 53 Pa.Dist. &Co. 542. 

(2) The validity of such statute 
has been recognized.—^Baldl v. City 
of Philadelphia, supra. 

(3> The view has been tahen that 
various subsequent statutes did not 
repeal such act of April 14, 1836.— 
Baldl V. City of Philadelphia, supra. 

5.' Mlch.—Jackson v. Michigan Cor- 

rections Commission, 21 S.W.2d 

159, 313 Mich. 352. 

di Mich.—Jackson v. Michigan Cor- 

rections Commission, supra. 

Stepeal of statute 

Statute providing for the appoint- 


. ment of wardens by boards of con¬ 
trol was repeal ed by subsequent 
statute vesting the power of ap¬ 
pointment in the governor, to be ex- 
ercised on the recommendation of 
the prison commission.—Jackson v. 
Mi c higan Corrections Commission, 
supra. 

7. Ohio.—State ex rei. Smith v. 

Robeson, 3 Ohio N.P.,N.S., 6. 

8- Neb.—^Dakota County v. Bast- 
cott, 93 N.W. 679, 4 Neb., Unoff., 
151. 

50 C.J. p 333 note 82. 

9. Ohio.—State ex rei. Smith v. 

Robeson, 3 Ohio N.P.,N.S., 6. 

50 C.J. p 333 note 88. 

10- Nev,—State v. Hobart, 13 Nev. 
419. 

11. Zn Xentndlcy 

(1) Subject to approval of the 
county court and perhaps also to 
fiscal court's control of jailer^s ex-1 
pendltures, the matter of employ- 
ment of deputy jailer Is with the 
Jailer himself.—^Moody v. Duerson, 
133 S.W.2d 712, 280 Ky. 627. 

(2) A statute relating to deputy 
jailers in countles having a deslg- 
nated population, whlch has for its 
purpose the limiting of number of 
deputies and employees and sala- 
ries whlch might be pald them, does 
not limit jailer’s rlght to name his 
own deputies and employees with 
the approval of the county court.— 
Mullins V. Commonwealth, 172 S.W. 
2d 211, 294 Ky. 693. 

(3) Where number and salaries of 
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jailer*s deputies and employees had 
been flxed by order of county court, 
approved and signed by Circuit and 
county judges and presumably ap¬ 
proved by mayor of City in which 
jail was located, object of such stat¬ 
ute relating to deputy jailers in 
countles having the designated pop¬ 
ulation was fully accomplished, and 
statute was not vlolated when jailer 
subsequently fllled a vacancy In the 
office of deputy jailer by an appoint¬ 
ment with approval of county court. 
—Mullins V, Commonwealth, supra 
18- Ky.—^Page v. 0'SulIlvan, 169 S. 

W. 642, 169 Ky. 703. 

60 C.J. p 333 note 86. 

13. Pa—^Petitlon of McHenry, 6 Pa 
DIst 784. 

14i Mo.—^Lefman v. Schuler, 296 S. 
W. 808, 317 Mo. 671. 

15. Ohio.—State ex rei. Smith v. 
Robeson, 3 Ohio N.P..N.S., 6. 

16. Ohio.—State ex rei. Smith v. 
Robeson, supra 

17. Pa—^In re Ganaer, 1 Woodw. 
258. 

60 aJ. p 333 note 89. 

18. Ga—^Drost v. Roblnson, 22 S.B. 
2d 475, 194 Ga 703. 

19. Pa—Scarborough v. Thornton, 
9 Pa 461. 

20. N. J.—C1 a y t o n v. Monmouth 
County, 127 A. 37, 3 N.J.Misc. 46. 

21. Me.—Sawyer v. Androscoggln 
County, 102 A 226, 116 Me. 408. 

60 C.J. p 333 note 92. 
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in a physician,22 ^ut it has also been held that, in 
case of an emergency, such sheriff or ofiScer may 
without previous authorization by such board call 
a physician.23 Some statutes have made provi- 
sion for appointment of a physician by the lessee 
with the advice and consent of inspectors,^^ and, 
where such a statute also provides that, if the les¬ 
see neglects to fili a vacancy within a specified time, 
the inspectors are to fili it, it has been held that 
the rejection by the inspectors of an appointment 
does not entitle them to act independently until 
the lessee has had a reasonable time, not exceed- 
ing such specified time, after the rejection to 
make another appointment^B 

Civil Service, Under some statutes, the posi- 
tions of certain jail officials or employees are in 
the classified civil Service.^® 

b. Bligibility 

Constitutional or statutory provlsions or other reg- 
ulations controi in determining the eliglbillty of a per- 
son for a prison office or employment. 

Eligibility of a person with respect to a prison 
office or employment depends generally on the 
terms of constitutional or statutory provisions or 
other regulations.27 

c. Term of Office; Vacancy 

Some constitutional or statutory provlsions have fixed 
the term of office of certain prison or Jail offlclals. Sub- 
Ject to constitutional or statutory restrictions, general 
ruies applicable to publlc offlces apply with respect to 


the commencement and duration of the term of office of 
prison and Jail officials and with respect to vacancies in 
such offlces. 

The term of office of certain prison or jail offi¬ 
cials has sometimes been fixed by constitutional 
or statutory provisions.^® Some statutes have vest- 
ed in the goveming body of the county the power 
to fix the term of office of appointive offices of 
county jails.^® 

Subject to constitutional or statutory restrictions, 
general ruies, stated in Officers §§ 43, 45, 46, ap¬ 
ply to the term of office of prison or jail officials 
with respect to commencement,®0 and duration.®^ 
So, also, general ruies stated in Officers §§ 50-53 
usually apply with respect to vacancies in office, 
the filling of them, and related matters.®® 

d. Change of Status 

A prison offlcial is entltled to exercise the functione 
of his office until the end of his term, unless his In- 
cumbency is sooner terminated by resignatlon, or by 
due forfelture of the office, or by due remova! there- 
from. 

A prison official is entitled to exercise the func- 
tions of his office until the end of his term, unless 
his incumbency is sooner terminated by resig- 
nation,®® or by due forfeiture of the office,®^ or 
by due removal therefrom.®'^ 

Generally spealdng, in what body or officer the 
power to remove prison or jail officials is vested 
depends on the terms of the regulatory constitu¬ 
tional or statutory provision.®® In the absence 


S2. N.C.—Spicer v. Williamson, 132 
S.E. 291. 191 N.C. 487, 44 A.L,.IL 
1280. 

Compensation for medical Services 
rendered to prisoner see infra § 25. 

23. N.C.—Spicer v. WUliajnson, su¬ 
pra. 

24. Ala.—Jones v. Oraliam, 24 Ala. 
450. 

25. Ala.—Jones v. Graham, supra. 

26. County Jail pliyslolaa 

N.T.—Jacobs v. Board of Sup*rs of 
Rensselaer County, 258 N.T.S. 78, 
236 App.Biv. 193—^In re Pliilllps, 
124 N.T.S. 60. 139 App.DIv. 366, 
afflrmed 93 N.E. 1129, 200 N.T. 521. 

27. Ind.—^Howard v. Ghoemaker, 86 
Ind. 111. 

50 C.J. p 333 note 1. 

Eligibility for publlc office generally 
see Officers §3 11-26. 

Whetlier statute repealed 

Statute prescrlbing gualiflcations 
of matron was held not repealed 
by certain later enactments.—State 
ex reL Isham v. City of Spokane. 98 
P.2d 306. 2 Wasli.2d 392. 

28. Mlss.—^McAfCee v. Bussell, 29 
Mlss. 8*4. 


N.J.—^Hoap V. Martin. 84 A. 1069, 83 
N.J.Law 299. 

50 C.J. p 334 note 6 taj. 
CoxLstltutioaal provision, 

Where the length of the term of 
an elected county Jaller was fixed by 
a provision of the constitution, the 
legislature did not have power to 
Increase or dlminish such term.—- 
Liowe V. Commonwealth, 8 Mete.. 
Ky., 237. 

Statute held not repealed 

Wash.—State ex rei. Isham v. City 
of Spokane, 98 P.2d 306, 2 Wash. 
2d 392. 

29. Jail physlolan of a county Jail 
was an appointive county officer 
within the meaning of a statute giv- 
Ing the goveming body of the coun¬ 
ty the power to fix the term of office 
of an appointive county officer.— 
Jacobs V. Board of Sup*rs of Rens¬ 
selaer County, 258 N.T.S. 73, 236 
App.Div. 193. 

30. Mlss.—Terger v. Stat^ 45 So. 
849. 91 Mlss. 802. 

50 C.J. p 334 note 4. 

31. Ind.—State v. Mayne, 68 Ind.. 
285. 

50 C.J. p 334 notes 5 [bj, 6 . 
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32. Ky.—Staton v. Commonwealth, 
11 Ky.Op. 374. 

50 C.J. p 334 note 7. 

33. Kan.—^Lynch v. Chase, 40 P. 
666. 55 Kan. 367. 

34. Kan.—^Lynch v. Chase, supra. 
35- Ind.—Baker v. Kirk, 83 Ind. 

517. 

BZan.—Lynch v. Chase, 40 P. 666, 65 
Kan. 367. 

Right to recelve prescribed compen¬ 
sation until end of term see Infra 
§ 10 b. 

Whether publlc officer has vested or 
property right In office see Con¬ 
stitutional Law §S 251, 600. 

36. lu CaUfomla 
Power to remove prison directors 
is conferred on the governor by con¬ 
stitutional provision.—0’Brien v. Ol- 
son, 169 P.2d 8. 42 Cal.App.2d 449. 
In Geoxgia 

(1) The state prison commission 
had exclusive power to remove 
wardens by virtue of statute.—^Min- 
ter V. Early County, 184 S.B. 319, 
181 Ga. 754—^Humber v. Blxon, 94 S. 
E. 565. 147 Ga. 480. 

(2) The sheriff aJone is entltled 
to discharge a deputy Jaller appoint- 
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of restriction by provision of the constitution, the 
legislature has power to provide for the removal 
of prison officials at the pleasure of the appoint- 
ing power.37 The view has heen taken that, in 
the absence of authorization by constitutional or 
statutory provision, the power of removal is not 
an incident of the power of appointment with 
respect to an officiai whose term of office is fixed 
by law for a definite period.^* In exercising power 
conferred by a constitutional provision to remove 
prison officials for specified causes after an op- 
portunity to be heard on written charges, the 
governor acts in a judiciai capacity, as distin- 
guished from his executive power.39 

Subject to qualifications or limitations imposed 
by constitutional or statutory provisions, the gen- 
eral rules, stated in Officers §§ 59-71, apply to the 
removal of prison or jail officials or employees.'*® 
Thus, generally, the power of removal is discre- 
tionary and without control where no term or ten- 
ure has been fixed by constitution or statute,or 
where the office is to be held during the pleasure of 
the appointing power and, where the power to 
remove is expressly conferred by statute without 
limitation as to removal for cause, it is not essen- 
tial to assign a cause.'*^ Where, however, an offi-' 
cer is chosen for a definite term, and provision is 
made for his removal for cause, a removal with¬ 
out assigning a cause is illegal,^^ and the cause 
must be legally sufficient.When the causes for 
removal are specified in the statute orcin a valid 


rule or regulation adopted thereunder, generally 
the cause for removal must be one so specified 
but where the statute gives power of removal for 
cause, without specifying the causes, the power 
is necessarily of a discretionary nature, and the 
removing authority is the exclusive judge of the 
cause and the sufficiency thereof.^^ 

Mode and proccdiire for removal. In the absence 
of limitation by constitutional or statutory provi¬ 
sion, general rules, stated in Officers §§ 64-66, 
apply with respect to the mode and proceedings for 
the removal of prison or jail officials or em- 
plo^-^ees.^® Where the constitution directs the mode 
of removal, a statute may not prescribe a different 
mode.49 

Statutory provisions for the investigation of a 
charge and the removal of the officer, where cause 
is shown, are sufficient afuthority for the desig- 
nated tribunal to act^o Where removal can be 
made only for cause, specified charges, notice, and 
a hearing are required,5l especially where a stat¬ 
ute expresfely so provides,52 since such a statute 
is considered mandatory.53 A hearing is not es- 
sential, however, where a valid statute confers the 
absolute power of removal without limiliation.®^ 
The fact that a board, vested with the digcretion 
of removing a prison officiai, is re^uired fo rdport 
the removal and’the grounds therefof to' a body 
whose . failure to 'concur in the removal iihppses 
the duty of reinstatement does not require the pre- 


ed by liim.—Drost v. Robinson, 22, 
S.B.2d 476, 194 Oa. 703. 

37- Mlch.—Jackson v. Michig-an 
Corrections Commission, 21 N.W. 
2d 1^9, 318 Mich. 352. 

Statnte 2teld repecQed 
Hich.—Jacbson v. Michigan Cor- 
reetioxia Commission, supra. 

38. Tenn.—^Brock v. Foree, 76 S.W. 
2d 314, 168 Tenn. 129. 

Jail ptaysidaa 

County court was without author¬ 
ity to remove jail physician appoint- 
ed by court for four-year tersa*— 
Brock V. Poree, supra* 

39. Cal.—0*BrIen v. Olson. 109 P.2d 
8. 42 CalJi.pp.2d 449. 

40u Kan.—Lynch v. Chase, 40 P. 
666, 65 Kan. 367. 

41. Kan.—^Lynch v. Chase, supra. 

50 C.J. p 334 note 16. 

42. Kan.—Lynch v. Chase, supra. 

50 CJ. p 334 note 17. 

Oonstltatloiiidl provlsioiL 

A jail warden of a connty of the 
fonrth olass Is aa appblnted officer 
withln meaning of constitutional 
provision that appointed officers, 
otlier than those specifled, may he 


remoyed at pleasure of power by 
which they shall have been appoint¬ 
ed, and, therefore, jail warden was 
removable, without' cause, by ap¬ 
pointing power, the board of jail in- 
spectors, notwithstajudlng the legis- 
lature provided as two causes for 
terminatiou of sUch tenure miscon- 
duct or inefflclency.—Commonwealth 
ex rei. Bunch v. Beattie, 73 A.2d 664, 
364 Pa. 572. 

43- N.J.—Sweeney v. Stevens, 46 N. 
J.Law 344. 

44i Ind.—Wood v- Selby, 24 Ind. 
183. 

45. Ind.—State v. Mayne, 68 Ind 
286. 

50 C.J. p 334 note 20. 

ConstractiLve Icnowledge of lUegal 
aots 

Where Illegal Uogglng of prlson- 
ers by guards occurred freauently 
for more than a year, it might be 
assumed that prison directors. In 
whom was vested general supervl- 
sion and management of state pris- 
ons, in exercise of reasonable dil- 
Igence should have discovered the 
practice, and were chargeable with 
constructive knowledge of the prae- 
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tlce, as found by governor In re¬ 
moval proceedings.—0’Brien v. Ol¬ 
son, 109 P.2d 8, 42 Cal.App.2d 449. 

46. Ky.—Gorham v. Luckett, 6 B. 
Mon. 146. 

50 .C.J, p 334 note 22. 

47. Kan.—^Lynch v. Chase, 40 P. 
666 . 55 Kan. 367. , 

48- Kan .—Lynch v. Chase, supra. 

49. Ky.—Lowe * v. Commonwealth, 3 
Mete. 237. 

50. Pbl—^I n re Lutz’s Case, 8 Pa. 
Co. 133. 

60 C.J. p 334 note 30. 

51. Kd n .—^Lynch v. Chase, 40 p. 
666 , 65 Kan. 367. 

50 C.J. p.336 note 33. 

52- N.T.—^People v. Wright, 44 N.E. 

1036, 160 N.T. 444. 

50 C.J. p 335 note 35. 

CivU Service offidal or employee 
N.T.—Jacobs v. Board of Sup*rs of 
Piensselaer County, 258 N.T.S. 73, 
236 App.Dlv. 193. 

53. N:Y.—People v. Wright, 44 N. 
B. 1036, 150 N.Y. 444. 

64. N.J.—Sweeney v. Stevens, 46 N.- 
J.Law 344, 345. 



72 C.J.S, 


PRIS0N8 


§§ 7-8 


ferment of charges, notice, and a hearing before 

a removal.S® 

While a requirement, that the discharge of an offi- 
cial can be made only after a presentation of the 
reasons therefor and the allowance of a reasona- 
ble time for making an answer in writing and the 
filing of the proceedings with the civil Service com- 
mission, must be complied with,56 and the rea¬ 
sons assigned for the removal must be sufficient 
on their face,5*7 a hearing before the civil Serv¬ 
ice commission is not necessary to make the dis¬ 
charge effective.5* 

Questions as to evidence in proceedings for re¬ 
moval have been considered,®^ and it has been held 
that, in a proceeding before the govemor for the 
removal of prison officers under authority con- 
ferred by a constitutional provision, it is the ex- 
clusive province of the govemor to determine as 
to the credibility of witnesses and the weight and 
sufficiency of their evidence to prove the charges.®® 

It has been held that certiorari, or a writ of re- 
view, will lie to review the decision of the gov¬ 
emor removing a prison officer in the exercise of 
power, conferred by a constitutional provision, to 
remove for cause after an opportunity to be heard 
on written charges.®^ Such review is governed 
by the same rules which apply to the ordinary pro¬ 
ceedings for a writ of certiorari.®^ On such re¬ 
view the court has no discretion except to deter¬ 
mine whether the govemor, acting in a quasi-ju- 
dicial capacity, exceeded his jurisdiction in deter- 
mining that any one of the charges involved is 
supported by some substantial evidence,®3 and it is 


not permissible for the court to determine that the 
govemor exceeded his jurisdiction in finding the 
officer charged guilty, if a single material charge 
on which removal was based is supported by sub¬ 
stantial evidence.®^ In a certiorari proceeding to 
review the removal of a jail employee in the classi- 
fied civil Service, the court cannot go beyond the 
assignment of reasons for removal where such 
reasons are sufficient on their face.®® The due 
removal from his position of a classified civil Serv¬ 
ice employee in a federal prison, in accordance with 
statute and the rules of the civil Service commis¬ 
sion, is not subject to review by the court of 
claims.®® 

Effect of removaL Where the incumbent of one 
office holds another office ex officio, his removal 
from the Principal office removes him from the 
other office also.®^ 

Reinstatement, A prison or jail official or em¬ 
ployee wrongfully removed may, by laches, lose 
his right to reinstatement®® An employee who 
has been properly removed from his position is 
not entitled to reinstatement.®® 

§ 8. - Sheriff as Jailer Ex Officio 

At common law and under some statutes the sher- 
iff Is Jailer ex officio and has the right to the custocfy 
and controi of the common or county Jail and of the 
prlsoners eonftned. 

At common law the sheriff is jailer ex officio 
and has the right to the custody and controi of 
the common or counly jail and of the prisoners 
confined therein.^® A statute may, either express- 


B5. B:y.—Soutli V. Sinking !B\ind 
Comrs., 5 8.W. 667, 86 Ky. 186, 
9 Ky.L. 478. 

56. N.T.—^People v. Harvey, 111 N. 
T.S. 167, 127 App.Div. 211. 

57. N.T.—^People v. Harvey, supra. 

58. Cal.—Cronin v. L»os Ang-eles 
County Civ. Serv. Commn., 236 P. 
339, 71 Cal.App. 633. 

59. aEethod of o^btainlng evidence 
Fact that warden of county peni- 

tentiary partlclpated in arrangring 
to have prisoner induce gruard to 
cairy messagre to, and receive mon- 
ey from, other person, to test 
guard's integrity, did not warraut 
disregard of evidence against guard. 
—^Essex County v. Civil Service 
Commission of New Jersey, 167 A. 
168, 9 N.J.Misc. 1301. 

Zfvldeiice held snffloleiLt 
To sustaln supervisor*s finding 
that county penitentiary guard vio- 
lated penitentiary rules, justifying 
discharge order.—^Essex County v. 
Civil Service Commission of New 
Jersey, supra. 


60. CaJ.—0’Brien v. Olson, 109 P.2d 

8. 42 CaJ.App.2d 449. 

Kegallty of floggliLg’ of prlsoners 

(1) It was the solo province of 
govemor, slttlng in capacity of a 
judlcial ofllcer in proceeding for re¬ 
moval of prison directors, .to deter¬ 
mine whether prlsoners wer^ fiogged 
under circumstances constituting 
corpora! punishment in vlolatlon of 
statute, or merely for purpose of 
necessary controi of inmates, where 
there was evidence to support either 
concluslon.—0’Brien v, Olson, supra. 

(2) In this connection it was 
stated, however, that prlsoners who 
testifled conceming Ulegal corporal 
punishment, who were incarcerated 
for felonies, were subject to the or¬ 
dinary rule of impeachment.— 
O^Brien v. Olson, supra. 

61. Cal.—0*Brien v. Olson, supra 

62. Cal.—0'Brlen v. Olson, supra. 
CredlWlty of witnesses 

The reviewing court may not in- 
terfere with the province of the gov¬ 
emor of determlning the credibility 
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of the witnesses and the weight and 
sufficiency of their evidence to prove 
the chaxges preferred.—0’Brien v. 
Olson, supra. 

63. Cal.—0'Brien v. Olson, supra. 
64h CaJ.—0’BrIen v. Olson, supra. 
55. N.T.—^People v. Harvey, 111 N. 

T.S. 167, 127 APP.D1V. 211. 

60 O.J. p 335 note 39 [a]. 

66- TJ.S.—Baskin v. U. S., 95 CLCl. 
466, certiorari denied 62 S.Ct. 
1043, 316 TJ.S. 676. 86 Li.Ed. 1749. 

67. Conn.—^Burr v. Norton, 25 Conn. 
103. 

68. Ky.—Stone v. Board of Prison 
Comrs., 176 S.W. 39, 164 Ky. 640. 

50 C.J. p 336 note 4$. 

69. TJ.S.—Baskin v. XJ. S., 96 Ct. 
Cl. 456, certiorari denied 62 S.Ct. 
1043, 316 U.S. 675, 86 L..Ed. 1749. 

7a Mo.—State, on Inf. of McKit- 
trick, V. V^illiams, 144 S,W.2d 98, 
346 Mo. 1003. 

Ohio.—^In re Moore, 14 Ohio Cir.Ct. 

237, 7 Ohio Cir.Dea 575. 

50 O.J. p 335 notes 46, 49* 
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ly or by implication, confer virtually the same 
rights on a sheriff,'^^ and some statutes have made 
provision to such effect.'^^ 

According to some authorities, where the con- 
stitution makes provision for the office of sheriff 
but is silent as to the rights attaching to the office, 
the common-Iaw rights attaching to the ojBEce from 
time immemorial are recognized and cannot be de- 
tached by statute;*^® but other cases have taken 
the view that the oflSce of sheriff is a purely min- 
isterial office, the functions and province of which 
are to execute duties prescribed by law, and which 
may be contracted, enlarged, or transferred at the 
will of the legislature.*^^ Where the office of jailer 
is recognized by the constitution, the court may 
place the jail and prisoners in the exclusive con- 
trol of the sheriff, if the jailer refuses to perfonn 
his duties 

§ 9. -Bonds 

Whether a prison offlclal must glve a bond generally 
depends on whether a bond Is required by statute. 

Statutes sometimes require prison officials to 
give a bond for the faithful discharge of their du¬ 
ties,and may authorize a board in its discre- 
tion to require such a bond from subordinate pris¬ 
on officials.7^ It has been held that, in the ab- 
sence of any statutory requirement to that effect, 
the warden of a penitentiary cannot be required to 
give a bond;*^® but, on the other hand, it has been 
held that a sheriff may secure the performance of 
the duties of the jailer by requiring the latter to 


give him a bond of indemnity with satisfactory 
sureties.*^® A statutory requirement that the bond 
of the warden of a penitentiary shall be approved 
by the governor and the penitentiary commi ssion- 
ers is for the security and benefit of the public 
only, and the fact that a warden’s bond is not ap¬ 
proved by the govemor does not affect its validity 
as against the warden or his bondsmen;^® but 
where the statute requires the keeper of the peni¬ 
tentiary to execute a bond to the state, a bond 
executed to the govemor and his successors in 
office is not a valid statutory bond and cannot be 
sued on in the name of the goveraor.^i 

§ 10. - Compensation 

a. Of sheriff 

b. Of other officials or employees 
a. Of Sheriff 

Generally the keeping and care of the Jall, as a part 
of the sherlfTs offlclal duty, Is paid for by his estab- 
Ilshed fees or salary and additional pay therefor may 
not be recovered by hlm, uniess a statute provides for 
additional compensation. 

Generally the keeping and care of the jail, being 
a part of the sheriffs official duty, is paid for by 
his established fees or salary, and he cannot re- 
cover any additional pay therefor from the coun- 
ty or state,whether the actual Services are per- 
formed by himself or by a subordinate appointed by 
him,®^ except where the statute provides for com¬ 
pensation for such Services in addition to his es¬ 
tablished fees or salary.^^ n been held that a 


Custody and control of prisoners 
grenerally see infra §§ IS. 19. 
Kigrbts, powers. and duties of sher¬ 
iff generally see the C.J.S. title 
Sheriffs and Constahles §S 35-51, 
also 57 C.J. p 774 note 91-p 793 
note 76. 

71- Neb.—^Afflerbach v. York Coun- 
ty, 146 N.W. 1050, 95 Neb. 611. 

50 C.J. p 335 note 46. 

72- Neb.—0*Dell v. Goodsell, 30 N. 
W.2d 906. 149 Neb. 261—Flint v. 
Mitchell. 26 N.W.2d 816, 148 Neb. 
244. 

50 C.J. p 335 note 46. 

73- Tenn.—State v. Cummins, 42 S. 
W. 880, 99 Tenn. 667. 

Wis.—State v. Bninst, 26 Wls. 412, 
7 Am.R. 84. 

50 C.J. p 335 note 49. 

Substantial aTuciOgment of rights not 
permisslble 

Since a sheriff is a constitutional 
offlcer, his right to control of Jail 
and custody of prisoners cannot be 
substantially abridged.—State v. 
Knox County, 54 S.W.2d 973, 165 
Tenn. 319. 


74. Md.—^Beasly v. Bldout, 62 A. 
61. 94 Md. 641. 

50 C.J. p 335 note 50. 

75. Ky.—Staton v. Commonwealth. 
11 Ky.Op. 374. 

76. m.—Ramsay v. People, 64 N.E. 
649, 197 HL 672. 

Necessity of official bond generally 
see Officers $39. 

77. Tex.—Gk>ree v. Ramey, 14 S.W. 
663, 78 Tex. 176. 

50 C.J. p 335 note 54. 

78. lowa.—State v. Heisey, 9 N.W. 
327, 66 lowa 404. 

50 C>J. P 335 note 55. 

79. N.Y.—Willett v. Klpp, 12 Hun 
474. 

80. 111.—^Ramsay v. People, 64 N. 
B. 549, 197 111. 672. 

81. Miss.—^Tucker v. Hart, 23 Miss. 
548. 

82. Colo.—^Larimer County v. Bran- 
son. 35 P. 750, 4 Colo.App. 274. 

50 C.J. p 336 note 61. 
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Compensation and reimbursement of 
sheriff: 

Generally see the C.J.S. title Sher¬ 
iffs and Constables §§ 215-260, 
also 67 C.J. p 1101 note 69-p 
1143 note 37. 

For maintenance and care of pris¬ 
oners see infra §§ 24-29. 

83. Colo.—Larimer County v. Bran- 
son, supra. 

111.—Goff V. Douglas County, 24 N. 
B. 60. 132 ni. 323. 

84. Neb.—Flint v. Mitchell, 26 N.W. 
2d 816, 148 Neb. 244—Afflerbach v. 
York County, 146 N.W. 1060, 96 
Neb. 611. 

50 C.J. p 336 note 63, p 361 note 63 
[a]. 

Ciroamstances ooxistitiiting fiherlff 
Jailer 

Sheriff who had occupied living 
quarters In Jail since commencement 
of his tenure, exercised complete 
control of Jail and supervlsed those 
employed to assist hlm, controlled 
jail feedlng and was subject to call 
when not actually on duty, was the 
Jailer within meantng of statute 
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sheriff may receive a share of the £ees and emolu- 
ments of his deputies, if the parties so agree.85 
Use of jailer^s residence. Where the sheriff is 
ex officio jailer, the use of the jaileris residence is 
in no sense a part of the income of the office, 
since these accommodations are furnished to en- 
able the sheriff to better the discharge of his du- 
ties.*® 

b. Of Other Officials or Employees 

(1) In general 

(2) Change of compensation 

(3) Retirement and pension 

(4) Expenses 

(1) In General 

Constitutional and statutory provisions regulatlng 
the matter of compensation of prison op jall officiais, 
other than the sherifT, are controlling with respect to 
such compensation. 


§ 10 

A prison offidal is entitled to receive the com¬ 
pensation prescribed for his office until the end of 
his term, unless his incumbency is sooner termi- 
nated by resignation, by due forfeiture of the of¬ 
fice, or by due removal therefrom.87 

Subject to constitutional limitation or restric- 
tions,®8 statutes which provide for compensation 
for prison or jail officiais or employees, other than 
the sheriff, for Services control as to the amount 
of the compensation, the conditions under which 
it is allowable, and other related matters.S® Among 
particular officiais or employees who are or have 
been within the purview of such statutes are chap- 
Iains,90 guards,®^ iailers,®^ matrons,®^ prison 
boards,^^ and wardens.®® 

The power to provide for the compensation of 
jail officiais is sometimes vested in a particular 
court or board,^® which must, in so doing, act with- 


provlding a fee for Jailer, notwith- 
standin^ sherifC liad asslstance in 
performing his duties as Jailer.— 
Flint V. Mitchell, 26 N.W.2d 816. 148 
Neb. 244. 

Amount of oompensatloB. as Jallor 

N-eb.“Flint v. Mitchell, supra. 

85. Mass.—Austin v. Moore, 7 Mete. 
116. 

86. Ga.—^Bsnium v. Knighton, 73 S. 
B. 400, 187 Ga. 250, Ann.Cas.l913A 
903. 

87. BZan.—Lynch v. Chase, 40 P. 
666, 55 Kan. 367. 

88 . Xn Kentnoky 

A constitutional provision that no 
Public offleer, except the yovernor, 
shall receive more than flve thou- 
sand dollars per annum as compen¬ 
sation for ofBcial Services applies to 
a county Jailer.—^Holland v. Payette 
County, 41 IS.W.2d 651, 240 Ky. 37. 

89. BAn.—^McBrian v. Nation, 97 P. 

798, 78 Kan. 665. | 

Xnvalid statote cannot have this 

effect.—People v. Chapman, 61 CaJ. 
262. 

80. Kan.—^McBrian v. Nation, 97 P. 

798. 78 Kan. 665. 

50 C.J. p 336 note 68. 

91. Ky.—^Page v. 0’Sullivan, 169 S. 
W. 542, 169 Ky. 703. 

60 C.J. p 836 note 69. 

92. Ky.—Stone v. Pflanz, 86 S.W. 
1128, 99 Ky. 647, 18 Ky.L. 489. 

50 C.J. p 336 note 70. 

7 ee for attending conxt 

(1) Statute providing that fees of 
Jailer for attending county and quar- 
terly courts shall not exceed a speci- 
fied amount per day contemplates 
attendance at special terms of coun¬ 
ty and Quarterly courts held in the 
courtroom or regular terms where- 
ever held.—Laurei County Piscal 


Court V. Steele, 148 S.'W.2d 283, 286 
Ky. 407—Hlchman County v. Jack- 
son, 166 S.W. 891, 163 Ky. 651. 

(2) Where the county Judge holds 
a special term of the county court 
or the quarterly court in his own 
ofUce or in the clerk*s office, the 
Jailer is not entitled to any pay for 
attendance.— H ick m an County v. 
Jackson, supra. 

(3) A Jailer is not entitled to 
compensation imder the statute for 
attendance at an examlping trial in 
a criminal case in which the county 
judge sits merely as a committing 
magistrate.—HicTnnan County v. 
Jackson, supra. 

(4) Such statute does not contem¬ 
plate that the Jailer should be paid 
the specified amount whenever he 
should attend court—Laurei County 
Fiscal Court v. Steele, supra, 

(5) In such case the amount to be 
allowed is a matter within discre- 
tion of county fiscal court which 
is entitled to Information which will 
enable it to exercise its dlscretion 
fairly and intelligently.—^Laurei 
County Fiscal Court v. Steele, supra. 

(6) A Jailer is entitled to a rea- 
sonable compensation, not to exceed 
the amount specified in the statute. 
—^Hickman County v. Jackson, supra. 

(7) The amount to which the Jail- j 
er is entitled under such statuto de- j 
pends on what he did, how long he 
attended, and the llke.—■Hickman 
County V. Jackson, supra. 

(8) A claim for compensation un¬ 
der such statute was properly re- 
Jected by the fiscal court, where the 
j€uler’s claim did not furnish In¬ 
formation sufficient to authorize al- 
lowance of the claim.—Laurei Coun¬ 
ty Fiscal Court v. Steele, supra. 

(9) Hight of Public officers or em- 
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ployees to wltness’ fees see the C. 
J.S. title Witnesses § 38, also 50 O-J. 
p 337 note 78, 70 C.J. p 71 notes 
64-62. 

Fee for Services to court 

(1) Bven though court room was 
heated by furnace, llghted by elec- 
tric light, and suppUed with City 
water, Jailer was entitled to reason- 
able compensation, within statutory 
limit, if he did anything toward 
making such Services available to 
Circuit court.—Talbott v. Caudlll, 68 
S.W.2d 386, 248 Ky. 146. 

(2) Fact that Circuit court certl- 
fied to auditor that Jailer furnished 
fuel, light, and water to court, and 
that allowance was made for such 
Services was prima facie evldence 
of correetness and legality of Jail- 
er^s claim.—Talbott v. Caudill, su¬ 
pra. 

93. N.Y.—People v- Coggey, 117 N. 
i T.S. 65, 132 App.Dlv. 268. 

I CoxnpensatioiL measnred by compeiu 
satlon of court attendant 
Matron of county Jail, in charge 
of female inmates, and employed 
under supervlslon of sherljf in coun¬ 
ty of second dass, was a Jail keeper, 
and, as such, was entitled under 
statute to same compensation as 
court attendants of such county.— 
Roff V. Passalc County, 162 A. 720, 
10 N.J.Misc. 1183. 

94. N.B.—State v. Briggs, 63 N.W. 
206, 5 K.B. 69. 

60 aj. p 337 note 72. 

95. Nev.—Crosman v. NIghtinglll, 1 
Nev. 323. 

96. Zn Kentuoky 

(1) It Is the duty of the fiscal 
court of a county to fix the com¬ 
pensation of the Jailer for Janitor 
Service.—^Perkins v. Oumberland 
County, 172 S.W.2d 651, 294 Ky. 737. 
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in its statutory powers,®'^ and in accordance with 
valid regulations,98 and is not authorized to make 
an order, the effect of which is entirely to deprive 
such an official of compensation.^9 The authority 
and duty of a county board’ to keep and maintain 
a jail empower it, in the exercise of a reasonable 
discretion, to employ and pay necessary guards or 
assistants to the sheriff as keeper of the jail.^ The 
determination of the duly authorized body fixing the 
compensation of a jail official or employee is con- 
troUing with respect to the amount of such com- 
pensation.2 

Guards engaged on a monthly compensation are 
not subject to a deduction of salary while taking 
a convict before the court under a subpoena.* 


Where the appointment of a jailer and the amount 
of his salary are prescribed by law, the sheriff,. 
receiving such salary to the use of the jailer, can- 
not refuse to pay it over, even on the ground of 
the illegality of the appointment.^ It has been 
held that deputies of the sheriff designated for duty 
at a prison are not employees of the prison with- 
in a statute requiring a city to pay the salaries of 
such employees.5 

In the absence of statutory authorization, depu¬ 
ties or subordinates appointed by the sheriff to per- 
form a part of his duties with respect to jails can- 
not recover from the county or state pay for their 
services.6 A de facto jail officer may be entitled 
to the emoluments of the office of which he is. 


(2) Such compensation for janitor 
Service should he fixed in advance 
of the election of the jailer.—^Per^ 
kins V. Cumberland County, supra. 

(3) Where jailei^s compensation 
for janitor Service was dxed hy 
flscal court, only remedy of jailer 
dlssatisfied with the amount so fixed 
was by appeaJ fl*om order within 
sixty days from such order.—Peiv 
kins V. Cumberland County, supra— 
Wolfe County v. Tolson, 140 S.'W.2d 
671, 283 Ky. 11* 

Xn Oldahoma 

(1) Salaries pas^ble to Jallers ap¬ 
pointed by sheriff, with approval of 
board of county commissioners, were 
to be fixed by board within the limi- 
tations prescribed by the statute.— 
Cavin v. Board of Com'rs of Garfield 
County, 33 P.2d 477, 168 Okl. 267. 

(2) The sheriff did not have pow- 
er to fix such salaries.—Cavin v. 
Board of Com^rs of Garfield County, 
supra. 

(3) Such board was authorized to 
fix such salaries without regard to 
amount fixed therefor durlngr pre- 
cedins: flscal year.—Cavin v. Board 
of Com*rs of Garfield County, supra. 

Xa Fennsytvanja 

(1) Under the greneral county law 
the salaries of jail physician and 
of deputies are a matter for the 
county commissioners.—^Petltlon of 
Pritchard, 30 PaDist.&Co. 367, 35 
Plttsb.Leg:.J. 676. 

(2) The act of Aprll 14, 1836, con- 
ferred on the inspectors of the 
Philadelphia county prison authority 
to fix the salary or compensation of 
prison offlcials and employees,— 
Schwarz v. City of Philadelphia, 4 
A.2d 573, 134 PsuSuper. 644, reversed 
on other srounds 12 A.2d 294, 837 
Pa. 600—^Baldi v. City of Philadel¬ 
phia, 53 PaJ>ist.&Ca 642—50 CJ. 
p 337 note 74 [al. 

<3> Aocordinsrly, the City councll 
of Philadelphia did not have au- 
thoeity. to fix the salaries of such 


ofBciaJs or employees.—^Baldi v. City 
of Philadelphia, supra—60 C.J. p 337 
note 74 [a]. 

(4) It has been held or recogrnized 
that various subsequent statutes did 
not repeal such act of April 14, 1936. 
—^Baidi V. City of Philadelphia, su- 
pra^O OJ. p 837 note 74 [a] (1). 
( 2 ). 

(6) If the City councll of Phila¬ 
delphia failed to make an appropria- 
tion for the payment of salaries, as 
fixed by the inspectors, the amounts 
of salaries were recoverable in an 
action afrainst the city.—Gchwarz v. 
City of Philad^phia, supra. 

(6) It has been held, however, 
that the act of April 14, 1935, was 
repealed with respect to the power 
to fix salaries by the. act of May 2, 

: 1945, which was intended to es- 
tablish a uniform and mandatory 
System by which all s^arles pay- 
able out of the public treasury of a 
City of the first class were to be 
fixed by the councll, in view of a 
provlsion of the Statutory Construc- 
tion Act of' May 28, 1937, Pa.Annot. 
S>t. tit. 46 9 591, as to repeal by im- 
pllcation.—^Page v. City of Philadel¬ 
phia^ 67 PaDist&Co. 620. 

(7) Power to fix salaries of all 
employees except two caretakers of 
house of detention for juvenile of- 
fenders in Philadelphia has been 
held lodged with city councll and 
not with board of managers.—Rlch- 
ardson v. City of Philadelphia, 167 
A. 673, 312 Pa. 173. 

(8) Accordingly, it was held that 
the councll of the city of Philadel¬ 
phia, and not the prison inspectors 
had authority to fix the amount of 
salary of the physician in chief of 
the Philadelphia county prisons.— 
Page V, City of Philadelphia, supra 

97- Nev.—Bandall v- Lyon County, 

14 P- 588, 20 Nev. 35, 

50 C.J. p 337 note 76. 

98. Cal.—Banks v. Civll Service 

Oommission of City and County of 
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iSan Francisco, 74 P.2d 741, 10 Cal. 
2d 435. 

99. Minn.—State v. Mcintyre, 25 
Minn. 383. 

1 . Klan.—^Mitchell v. Leavenworth 
County, 18 Kan. 188. 

60 C.J. p 337 note 77. 

2. Cal.—Banks v. Clvil Service 
Commisslon of City and County of 
San Francisco, 74 P.2d 741, 10 Cal. 
2d 436. 

Okl.—Cavin v. Board of Com*rs of 
Garfield County, 88 P.2d 477, 168 
Okl. 267. 

Becommendatlon of appointliig oflEL- 
oer held not eontroUinsr 
Cal.—^Banks v. Clvil Service Com¬ 
misslon of City and County of San 
Francisco, 74 P.2d 741, 10 Cal.2d 
435. 

mecLuMlty of salaries held not rexne» 
diable by courts' 

Cal.—^Banks v. Clvil Service Commis- 
sion of City and County of San 
Francisco, supra 
Estopp^ 

Where a deputy jailer accepted' 
from the jailer certain amounts as 
compensation without objection or 
claim that he was entitled to greater 
amoupts, and with knowledge that 
another person was also belng paid 
out of the amount allowed by the 
orders of the flscal court approving 
the budgets of the jailer, such dep¬ 
uty jailer was estopped to claim the 
full amount so allowed, notwith- 
standlng some allowances and re¬ 
porta contained such deputy jailer's 
name as sole deputy or assistant— 
Moody V. Duerson, 138 S.W.2d 712, 
280 Ky, 627. 

3- Ohlo.—State v. Coffln, 46 N.E. 
819, 56 Ohlo St 240. 

^ S.C.—^McLenore v. Lancaster, 35 
fi.B. 743, 67 S.C. 382. 

Sft Jjsl —State V. New Orleans, 85 La. 
Ann. 532. 

6. HI.—Selbert v. Logan County, 63> 
m. 165. 

50 C.J. p 336 note 66. 
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actually incumbent but a mere intruder has no 
right to fees or salary for Services rendered dur- 
such usurpation.® It has been held that the mere 
fact that an official in the classified civil Service is 
temporarily assigned to perform the duties of a 
position of a higher grade pending the filling of 
such position by a permanent appointment does not 
entitle such official to the salary of the position to 
which he is so assigned, under particular regu- 
lations.® Where a duly appointed officer is unlaw- 
fully prevented from performing his duties, he is 
ordinarily entitled to recover as though he had per- 
formed Aem.i0 An employee who has been prop- 
erly remoyed from his position is not entitled to 
compensation for a period after his femovaL^i 

The term “deputies,” as used in a constitutional 
pro Vision for the pa3unent to jailers out of the 
state treasury, with certain limitations, of the sal- 
aries of the deputies of jailers, has been construed 
to include jail or police matrons and assistant ma- 
trons,i2 but not jail physicians.i® 

(2) Qiange of Compensation 

Under proper authorlzatlon a change of compensa- 


tion of a prison or Ja!I officiar or employee duly made Is 
effective. 

Under proper authorization a change of com¬ 
pensation duly made becomes effective.i^ In the ab- 
sence of provision to the contrary, boards empow- 
ered to fix the compensation of prison officials may 
change such compensation,and an acceptance by 
the official of reduced compensation may estop him 
to question the reasonableness of the rediiction.i6 
A body other than that authorized to fix the sal- 
aries of prison employees may not, acting alone, 
reduce such salaries.!*^ 

(3) Retirement knd Pension 

Whether prison or Jail employees are entitled to 
membership In retirement and pension systems, and 
their rights thereunder If so entitled; cfepend on the 
terms of the reguiatory, st^ute duly construed. 

Pension systems of which prison or jail employees 
are entitled to become members have been set up 
under some statutes.18 Whether a particular em¬ 
ployee has this right depends largely on the terms 
of the statute duly construed.i9 A deputy jailer 
appointed by the ,sheriff is not an employee of the 
county within the meaning of some statutes estab- 
lishing a retirement and pension'System for em- 


7. Ariz.—^Behan v. Davls, SI P. 521. 
3 Ariz. 399. 

Pa.—^In re McHenryi 6 PaJDist. 784 

8. N-J.—^Meehan v. Hud^on County. 
46 KJ.Law 276. 60 Am.R. .421. 

9. Cal.—ODunn v. Clvll Service Com- 
mlssion of City and County of San 
Francisco. 40 P.2d 310. 8 CaLApp. 
2d 554. 

la Ala.—Jonea ▼, GraJiam, 21 Ala. 
654. 

50 C.J. p 837 note 84. 

11. U.S.—Baskln v. IT. S.. 95 Ct.Cl. 
455. certiorari denied 62 S.Ct. 1043. 
816 U.S. 675, 86 KEd. 1749. 

KPnoralily fliwohaTged soldler 
The fact that the employee was an 
honorably discharged soldler was 
immaterial.—^Baskln v. IT. 6., supra. 

12. Ky.—Connors v. Jefferson Coun¬ 
ty Fiscal Court, 126 S.W.2d 206, 
277 Ky. 23. 

13. Ky.—Connors v. Jefferson Coun¬ 
ty Fiscal Court, supra. 

14. Mich.—^Michigan State Prison v. 
Fuller. 163 N.W. 921, 197 Mich. 877. 

60 aj. p 387 note 89. 

Change of compensation for main- 
tenance of prlsoners see infra S 
26. 

Constitutional prohlbition against 
change in compensation of publlc 
offlcers see Offlcers S 95. 

15- Ariz,—^Truman v. Pinal County, 
57 P. 66. 6 Ariz. 191. 

50 C.J. p 837 note 90. 


CivU servioe employees 

(1) The statute providing that no 
, 3 lvll Service, employee shall be dis- 
3harged untii furnlshed with a writ- 
ten statement of reasons for such 
action and allowance at. reasonable 
time to answer, and that action of 
the appointing authority shall not 
take effect untii approved by order 
of the civil Service commission, does 
not clothe such commission with Ju- 
risdictlon to review and determine 
validity of action of local, goveming 
body in decreasing the salaiies of Jail 
keepers in exerclse of power cdnfer- 

1 red by statute.—^Tanls v. Passaic 
: County. 17 A.2d 807, 126 N.J.Iiaw 303. 

(2) Where local board of chosen 
freeholders In general, retrenchment 
of saJaries reduced by resolution saJ- 
aries of county Jail keepers twenty- 
flve per cent and those of court at- 
tendants twenty per cent, in an ac¬ 
tion therefor. Jail keepers were not 
entitled to recover difference of five 
per cent in salarles on ground that 
local goveming body could not under 
statute lawfully reduce the salarles 
of Jailers below that flxed for court 
attendants. slnce action of local 
board, although erroneous, was a 
mere Irregular exerclse of author¬ 
ity and was final untii vacated in a 
dlrect proceeding.—^Tanis v. Passaic 
County, supra. 

16. Ariz.—Truman v. Plnal County, 

57 P. 65. 6 Ariz. 191. 

50 C.J. p 337 note 91. 

17. Pa.—Schwarz v. City of Phila- 
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y delphla, 4 A.2d 673, 134 Pa.Super. 
54’4, reversed on other grounds 12 
A.2d 294, 337 Pa. 500. 

18. K.J.—rBorger Board of <3hos- 

en .Freeholdeis, 180 A. 496, 13 N. 
J.]^^^sc.• 676. ^ 

19. Age of employee 

The keeper of a county Jail who 
was in the employ of the county 
when, a pension fund was crealjed by 
the board of chosen freeholders was 
entitled to . Join the system, notwith- 
standing his age. was greater than 
that specified, In a statutory provi¬ 
sion that any person of a specified 
^e or over accepting employment 
in a county shall not be ellgible to 
Join a pension fund maintained by 
the county, on the -theory that such 
keeper was not in., the class of per¬ 
sona presently acoepting employment 
in the county.—^Borger v. Board of 
Chosen Freeholders, supra. 

BSlay in Joliiing 

Jail keeper who made application 
to Join county pension fund wlthln 
two months after couhty board of 
freeholders created pension ,fund. 
was not guilty of laches which bar- 
red him from Joining fund, hotwith- 
standlng for more than five years 
after passage of statute authoriz- 
ing creation of pension fund by con- 
tributions of couzity employees and 
county board of freeholders, and be- 
fore board of freeholders created 
fund, Jail keeper paid no contribu¬ 
tione.—Borger v. Board of Chosen 
Freeholders, supra. 
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ployees of counties .20 Accordingly, the county au- 
thorities may not deduct and deposit in the pension 
fund a percentage of the salary of such a deputy 
jailer as contemplated by the statute,and such 
deputy jailer is not entitled to the benefits provided 
for by such statute .22 

The test, in determining whether a jail employee 
has a permanent disability which permanently in- 
capacitates him so as to entitle him to retirement 
and to a pension under some statutes, is whether 
the disability permanently incapacitates him from 
reasonably performing the duties of his position 
and not whether he would be presently eligible for 
original appointment.^^ 

(4) Expenses 

Subject to constitutfonal restrictfons, the expenses 
of prison or Jall offlcials may be the proper subject of 
allowance. 

The expenses of prison ofiScials or boards must 
be paid out of the fund provided therefor law,24 
and although there is no express provision for such 
allowance, it may be made where the expense is 
incidental to the performance of a duty imposed 
or power conferred by law.^S A statute allowing 
prison directors a mileage at a spedfied rate and 
a certain sum per month for other expenses vio- 
lates a constitutional provision that such ofiScers 
shall receive no compensation other than reasonable 
traveling and other expenses incurred while en- 
gaged in the performance of oflScial duties, to be 
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audited as the legislature may direct.^® 

The words "necessary oflSce expenses,” as used 
in a constitutional provision for the payment to 
jailers out of the state treasury, with certain lim- 
itations, of the salaries of jailers and their depu- 
ties and necessary office expenses, have been cou- 
strued to refer to expenses incident and necessary 
to the proper conduct of the duties of the office 
of jailer other than the salaries of deputies.27 

§ 11 . _Powers and Duties 

Generally speakino, the powers and duties of govern- 
ing bodies In which Is invested the controi of prisons, 
and of offlcers or employees connected dlrectly wIth a 
prison or jail, are such as are cdnferred and Imposed 
expressiy or Impilediy by law. 

The powers and duties of a board or like body 
vested with the controi o£ a prison are such as are 
conferred and imposed on, it expressiy or impliedly 
by law,28 such, for example, as the duties to fur- 
nish beds and fuel to provide for medical and 
surgical attention and to see that prisoners are 
kindly and humanely treated.31 Usually a major- 
ity of the officers constituting a state board of 
prison coxninissioners may lawfully hold a meeting 
and transact such business as the board is author- 
ized to transact.^^ 

laUer or warden, Generally speaking, the pow¬ 
ers and duties of a jailer or of a warden, a sher- 
iff acting as such, or like officer, are those defined 
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sa Oa.—Drost v. Hobinson, 22 S. 
K2d 475, 194 Ga. 703. 

2L Gsl—^D rost v. Robinson, supra. 
Befimd of amoTint aedXLCted 
In view of the fcict that deduc- 
tions from a deputy jailex^s salary 
were made without authority of law, 
he was entitled to a refund of the 
amount so deducted.—^Drost v. Rob¬ 
inson, supra. 

22. Ga-—^Drost v. Robinson, supra. 
Sffeet of dednotions for peiudott fnnd 

The fact that the county author- 
ities had made the deductione from 
a deputy Jailer^s salary In purported 
compllance with the statute did not 
estop such authoriUes subsequently 
to deny that the statute did not ap- 
ply to such jailer.—I>rost v. Robin¬ 
son, supra. 

23. K.J.—^Meehan v. Rssex County 
Employees* Commlssion, 48 A.2d 
827, 135 NJr.Law 17. 

Xncapadty iOiowil 

Penitentlary gruard, who lost slsht 
of one eye, was not Incapacitated 
from reasonably performingr his du- 
ties^ and hence was not entitled to 
« pension under statute allowing 
pa:i8ionB to county employees who 


receive a permanent disability which 
permanently Incapacitates them.— 
Meehan v. Essex County Employees 
Commlssion, 46 iL2d 383, 134 N.J. 
Law 154, affinned 48 A.2d 827. 135 
X.J.Law 17, 

Seview of detemxinatloii allowed 
Where guard of county penitentla¬ 
ry who lost his eye as resuit of in- 
jury arlsing out of and in the pur- 
sult of his offldal duties was denled 
pension, he was allowed writ of cer¬ 
tiorari to review decision and deter- 
mination of the county employees* 
pension commlssion on ground that 
a disputed question of law was in- 
volved.—Sfeehan v. Essex Coimty 
Employees* Pension Commlssion, 43 
A.2d 829, 188 K,J.Law 212, certiorari 
dismissed 4$ A.2d 383, 134 N.J.Law 
154, affirmed 48 A.2d 827, 135 N.J. 
Law 17. 

24. Pa.—In re Penitentlary Salaries, 
36 Pa.Co. 403. 

25. Pa.—^Mogel v, Berks County, 26 
A. 227, 154 Pa 14, 

50 C.J. p 337 note 93. 

26. Cal.—People v. Chapman, 61 Cal. 
262. 

27. Ky.—Connors v. Jefferson Coun¬ 


ty Fiscal Court, 126 S.W.2d 206, 
277 Ky. 23. 

Salary of a county jail physiclaa 
appointed by Jailer was not neces¬ 
sary office expense of jailer wlthin 
the meanlng of the constitutional 
provision, since the salary had no re- 
lation to the dlscharge of the duties 
imposed on Jailer.—Connors v. Jef¬ 
ferson County Fiscal Court, supra. 

28. Cal.—In re MacDonald, 187 P. 

991, «5 Cal.App. 480. 

50 iO.J. p 338 notes 1—6. 

Fiscal management generally see in¬ 
fra S 17, 

Purchase of supplies see infra § IL 
Hegulatlon and supervlsion gener¬ 
ally see supra 5 5. 

28. Pa-—^Moore ▼. Servenlng, 3 
Teates 443. 

50 C.J. p 838 note 2. 

30. N.C.—Spicer v. Wllllamson, 132 
S.B. 291, 191 N.C. 487, 44 A.L.R. 
1280. 

50 C.J. p 838 note 8. 

31 . Tenn.—Hale v. Johnston, 203 S. 
W. 949. 140 Tenn. 182. 

50 C.J. p 338 note 5. 

32. Idaho.—Ackley v. Perrln, 79 P. 
192, 10 Idaho 631. 

50 C.J. p 338 note 7. 
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by statute and limited as prescribed by law;33 and 
are regarded as mmisterial,^^ public duties.35 
Among other duties which have been imposed^® 
are the duty to receive and keep prisoners, as dis- 
cussed infra § 18; the duty to keep a record de- 
scribing the prisoners received and containing oth¬ 
er information conceming such prisoners,and 
to permit the inspection of such record;®® the duty 
to supply food and board to the prisoners;®® the 
duty to supply <dean and sufficient bedding;^® the 
duty to supply adequate medical and nursing at- 
tention in case of illness;^! the duty to keep the 
jail clean and sanitary;^® the duty to treat prison- . 


§ 11 

ers humanely;^® the duty to keep prisoners safe 
and free from harm;^^ and the duty to use rea- 
sonable diligence to prevent prisoners from infiict- 
ing injuries on each other.^S It has been stated 
that, beyond statutory requirements, a sheriff is 
bound to exercise in the control and management 
of the jail the degree of care requisite to the rea- 
sonably adequate protection of prisoners.^® 

A contract by a jailer to lease that part of the 
jail set apart for his own use is void.^7 a stat¬ 
ute, making it the duty of the jailer or other offi- 
cial to receive and care for the property which a 
convict has on his person when he enters the pris- 


33 . Ky.—Howell v. City of Ashland, 

S9 S.W.2d 468, 239 Ky. 349. 

50 C.J. p 338 note 8. 

Statute and oonunon law 

Duties of a jailer are those pre¬ 
scribed by statute and such as were 
recosrnized at common law.—Gowens 
V. Alamance County, 3 S.£i.2d 339, 
216 N.C. 107. 

XmpUed powers 

(1) By conferring general powers 
and imposlns genera! duties on offi- 
cer in charge of state penitentlary, 
legislature by necessary implicatlon 
accorded to such ofidcers ali those 
powers which experience has proved 
necessary, and such as are custom- 
arily employed in the management of 
penal Institutions.—State v. Courser, 
92 P.2d 264, 199 Wash. 559. 

(2) While statutes did not In so 
many words authorize the superin¬ 
tendent of the state penitentiary to 
take and keep, as part of his official 
files and records, pictures and finger- 
prints of the inmates of such insti- 
tution, the statute did, in efCect, au¬ 
thorize the superintendent to make 
and retain such records.—State v. 
Courser, supra. 

Sherlir 

(1) SheriS as keeper of the jail 
had authority under statute to su- 
pervise all employees pertaining to 
safe-keeping of prisoners and op- 
eration of jail.—-Wichita County v. 
Vance, Tex.Civ.App., 217 S.W.2d 702, 
refused no reversible error. 

(2) The rule as to operation and 
maintenance of jail kltchens should 
be general as it applies to all coun- 
ties alike, and any discretlon in the 
matter should be granted with pref- 
erence to sherilC, slnce he has the 
responsibility of providing for the 
personal detentlon of prisoners.— 
Wichita County v. Vance, supra. 

Becords and zeports 

Records, copies of which the war* 
den of a state prison was authorlzed 
and reauired to report to the gov- 
emor under an earlier statute, 
should Show judgment of conviction, 
action of board of prison terms and 
paxoles Gonstruing the judgment and; 


flxing the term, and rules and or- 
ders of state board of prison direc- 
tors regarding the conduct and man¬ 
agement of state prisons.—^Albori v. 
Smith, 65 P.2d 81, 18 Cal.App.2d 
615. 

Dntles under oath 

It has been stated that a Jaller^s 
duty under his oath to perform his 
duties as jailer and to treat humane- 
ly prisoners who may be brought to 
the jail is to prisoners whom the 
sheriff is requlred to receive.—Tate 
V. National Surety Corporation, 200 
S.B. 814, 58 Ga.App. 874. 

Powers not oonfarred and duties not 
imposed 

(1) Warden of state prison was 
neither authorlzed nor reauired ei- 
ther to construe judgments of con¬ 
viction or to report such construc- 
tlon to govemor.—^Albori v. Smith, 
65 P.2d 81, 18 Cal.App.2d 615. 

(2) Warden of federal penitentiary 
was not reauired at his own exp^er^e 
to ship prisoner's clothing back te 
prisoner*s wlfe.—Platek v. Aderhold, 
aCJLGa., 73 F.2d 173. 

(3) Warden of state prison was 
not reauired to fumlsh one who had 
been convlcted of crime of robbery in 
the first degree with copies of grand 
jury records of xndictments Involved 
or a copy of an exhlbit used on his 
trial.—^People ex rei. Heed v. Hogan, 
55 N.Y.S.2d 71, 269 APP.Div. 802. 

34. W.Va.—Smith v, Slack, 26 -S.E. 
2d 387, 125 W.Va. 812—Clark v. 
Kelly. 133 S.B. 366, 101 W.Va. 650, 
46 A.L.R. 799. 

Duties not involvlng discretlon 

It has been stated broadly that the 
duties imposed by statute on the 
sheriff as jailer do not involve any 
discretlon.—Smith v. Slack, 26 S.E. 
2d 387, 125 W.Va, 812. 

35. N.J.—Sullivan v. McOsker, 86 A. 
497, 84 N.J.L.aw 380, followed in 
Deviin v. McDermott, 86 A. 600, 
84 N.J.Iiaw 403. 

36. Ohio.—State v. Cofiho, 46 N.E. 
819, 66 Ohio St. 240. 

50 C.J. p S38 note 11. 
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,37. Ala.—^Holcombe v. State ex rei. 

Chandler, 200 So. 739, 240 Ala. 690. 
38- Ala.—^Holcombe v. State ex rei. 
Chandler, supra. 

33. Mont.—^Pacific Coal Co. v. Silver 
Bow County, 256 P. 386, 79 Mont. 
323. 

50 C.J. p 338 note 15. 

Xhherent duty 

Feeding of prisoners was not an 
inherent duty of jailer where mu- 
nicipaJity could let contract for feed¬ 
ing prisoners to anyone.—^Howell v. 
City of Ashland, 39 S.W.2d 468, 239 
jKy. 349. 

[40- W.Va,—Smith v. Slack, 26 S.E. 
j 387, 125 W.Va. 812. 

41. Gra,—^Kendrick v. Adamson, ISO 
S.B. 647. 61 Ga,App. 402. 

Okl.—Hunt V. Rowton, 288 P. 342, 
143 Okl. 181. 

W.Va,—Smith v. Slack, 26 S.E.2d 
. 387/ 125 W.Va, 812. 

Compladnts as to need for medical 
treatment should be made to state 
board of correction.—State ex rei. 
Jacobs V, Warden of Md. Penitentia¬ 
ry, Md., 69 A2d 753—State ex rei. 
Renner v. Wright, 61 A2d 668, 188 
Md. 189. 

42. Okl.—^Hunt v, Rowton, 288 P. 
342, 143 Okl. 181. 

W.Va.—Smith v. Slack, 26 S.E.2d 
387, 125 W.Va 812. 

50 C.!*. p 838 note 16. 

43. Ga—Kendrick v. Adamson, 180 
S.B. 647, »51 GaApp. 402. 

44. Ga—^Kendrick v. Adamson, su¬ 
pra 

45. Ky.—Lamh v. Clark, 138 S.W.2d 
360, 282 Ky. 167. 

Tex.—^Browning v. Graves, Civ.App., 
152 S.W.2d 615, error refused. 

60 C.J. p 338 note 6. 

46. Neh.—0*Dell v. Goodsell, 41 N. 
W.2d 123, 162 Neb. 290—0'Dell v. 
Goodsell, 80 N.W.2d 906, 149 Neb. 
261. 

47. Ky.—^Thompson v. Probert. 2 
Bush 144—^Miller v. Porter, 8 B. 
Mon. 282. 

Lease of prison property generally 
see infra % 17. 
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on, does not authorize the jailer to receive pay- 
ment of a certificate of deposit belonging to a con- 
vict>8 

Guards and ofher assistants. Since the county 
jail is a county institution, the duties performed 
in its maintenance by the assistants of the jailer or 
warden are public duties,^^ even though such em- 
ployees are designated by the sheriff.^o Workhouse 
guards having the power of policemen necessary 
to perform their duties, while so engaged, perform 
Service to the public in aid of the enforcement of 
law and order.si The view has been taken that a 
statute providing that eight hours shall constitute 
a day^s work for state employees is not applicable 
to penitentiary employees who are paid annual sal- 
aries under a statute passed after the eight-hour 
law.52 

§ 12. - Civil Liability in General 

While generalfy a prison offlcial is not personally 
liable with respect to a determinatlon as to which the 
exercise of Judgment is required, in the absence of 
nnalice or fraud, a prison or Jail offlcial may be liable 
where he is chargeable with nonperformance or negli- 
gent performance of duties imposed by law. 

When the exigencies of a case require an officer 
of a prison to exercise judgment, his determina- 
tion thereon is in the nature of a judicial, and not 
of a ministerial, act, for which, in the absence of 
malice or fraud, no personal liability is incurred.53 
Generally, however, a sheriff may be liable for non- 
performance of duties imposed by law on him as 
jailer.54 The liabilities of a jailer do not attach 
to one who, in case of emergency, looks after the 
discipline of the convicts and the protection of 
the property of the state until further notice at the 
request of a superior oflicial.®5 Where there has 


been an illegal pajTnent of county funds to a jail¬ 
er in excess of the amount appropriated for his 
ofl&ce, the law raises an implied contract on his 
part to return the excess amount, for which an 
action will lie.56 Under some statutes, however, 
it has been held that the warden of a jail is not 
bound to pay into the county treasury money re- 
ceived by him for keeping prisoners from another 
county, and that an action for money had and re- 
ceived will not lie with respect to such money.57 
A sheriff is not liable to the county for an amount 
allowed and paid out of county funds for the 
salary of a guard employed with the approval of 
the goveming body of the county, where such al- 
lowance is authorized.®* If a jailer takes a note 
for a fine and costs, it is equivalent to the receipt 
of so much money, and renders the jailer liable for 
the amount.53 

Generally, a sheriff is not chargeable with rent 
for the part of the jail building occupicd by him 
as a residence.®® 

Negligence. A jailer or the sheriff in his ca- 
pacity as jailer may be liable for the negligent 
performance of duties imposed on him by Iaw.®i 
Accordingly, a jailer may be liable for damages 
proximately resulting from his negligent failure to 
keep the prison clean and sanitary,®^ and to see 
that the prisoners conduct themselves in an orderly 
manner.®3 Generally, an oflScial connected with 
a jail is not liable for injuries resulting from a 
defective condition of the premises, where there 
was no negligence on his part with respect to such 
condition and he did not have knowledge of it;®^ 
nor is he liable for an act which is not the proxi¬ 
mate cause of the injury.®® 

Refiisal to permit constUtation with cttomey. 


4& PaymeiLt to Jailer ia at xiak of 
baak 

lowa.—^Thompson v. NUes, 87 N.W. 
732. 115 lowa 67. 

49. N.J.—Suilivan v. HcOsker. 86 A. 
497. 84 N.J.Law 380. followed in 
Devlln V. McDermott, 86 A. 500. 84 
N.J.Liaw 403. 

50 C.J. p 339 note 22. 

SOu N.J.—Sulllvan v. KcOsker. 86 A. 
497. 84 N.J.LAW 380. followed In 
Devlin v, MclOermott, 86 A. 600, 84 
N.XIiaw 403. 

51. Oliio.—Bell V. Cincinnati, 88 N. 
EL 128, 80 Ohio St. 1. 23 Li.R.A.,N. 
S.. 910. 

52. Kan.—State v. Martlndale» 27 P. 
862. 47 Kan. 147. 

50 Cjr. p 339 note 26. 

53. Cal.—^Porter v. Haisbt, 45 Cal. 
631. 

Mo.—Schoettsen v. Wllson, 48 Mo. 
253. 


54. W.Va.—Smith v. Slack, 26 S.E. 
2d 387. 125 W.Va, 812. 

55. Ky.—^outk v. Jullan, 5 Ky.L. 
425. 

65- Ky.— W olfe County v. Tolson, 
140 S.W.2d 671, 283 Ky. 11. 

67- Cal.—Sacramento v, Hardy. 18 
CaJ. 412. 

58, Tex.—State r, Cames, Clv.App., 
106 S.W.2d 397. 

69, Vt—St. Albana Bank v. Dillon, 
30 Vt 122, 73 Am.D. 295. 

60- Ind.—^Benton County v. TT q ,- rTrifty>^ 
101 Ind. 661. 

Kan.—^Day v. Board of Com*rs of 
Cowley County, 71 P.2d 871, 146 
Kan. 492. 

Occnpatlon. of rooms required 
Where a sherifC is required by a 
resolution of the county board to 
occupy rooms in the Jail and to pay 1 
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a certaln sum for fuel and Ifg-hts, he 
is not liable to the county for any 
claim for rent—^Der v, Merrick 
County, 147 N.W. 118, 96 Neb. 114. 

61. W.Va.—Smith v. Stack, 26 S.B. 
2d 387, 126 W.Va. 812. 

50 C.J. p 339 notes 35, 36. 

62. Ky.—^Bowlinff Green v, Hog-ers, 
134 S.W. 921, 142 Ky. 668, 34 L..R. 
A.,N.S., 461. 

60 C.J. p 339 note 87. 

I>uty to keep premises clean gren- 
erally see supra § 11. 

Ky.—^Bowlingr Green v. Rogrers, 
supra. 

60 C5.J. p 389 note 36. 

54. Tex.—^Richardson v. HIlls, Civ. 
App., 104 S.W.2d 151, error dls- 
mlssed. 

60 C.J. p 339 note 38. 

65. Tex.—^Richardson v. HUls, su¬ 
pra. 
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While the Hability of a sheriff, as jailer, to an at- 
torney for wrongfully preventing such attorney 
from Consulting with his client who is a prisoner 
has been recognized,®® it has been held that a stat¬ 
ute, making it the duty of officers having custody 
of prisoners to permit any prisoner to consuit an 
attorney and making such ofEcer liable to the per- 
son aggrieved in an action for a specified sum on its 
violation, gives a right of action only to the per- 
son in custody,6"^ and not to the attomey.68 

Acts of subordinates. A jailer of warcien may be 
personally liable for the acts of subordinates ap- 
pointed by him.®® 

Acts of prisoners, The" warden of a state peni- 
tentiary has been held not to be liable for a tort com- 
mitted by a prisoner unless he directly' participates 
in its commission by a breach of duty.^o It has 
also been held that officials who are in charge of 
a jail and ha ve the custody of prisoners are not 
liable for injuries infiicted by an escaped prisoner, 
where the negligent or wrongful acts of such oflS- 
cials are not the proximate cause of the injurie§.71 

§ 13. -Liability for Injuries to Prisoners 

A Jailer or warden may be liable for an injury prox- 
imately resulting to a prisoner from a breach of duty 
with respect to such prisoner. 

A jailer or warden, or sherifF acting as such, 
may be liable for an injury proximately resulting 
to a prisoner from a breach of duty with respect 
to the prisoner, ^s, for example, a breach of 


duty to exercise due care for the safety of a pris¬ 
oner generally,73 to keep the jail sanitary and 
warm;*^^ or to fumish food.'^5 a prison official is 
not liable for failing to fumish attendzLnce and 
care to a prisoner injured by a fellow prisoner 
w-hen it does not appear that he knew or should 
have known of the injury nor is a city marshal 
responsible for injuries caused by the unhealthy 
condition of a cell when it does not appear that he 
knew of such condition and had control of the 

cells.'^^ 

Federal prison oflScials are not liable to a pris¬ 
oner for erroneous acts' by such officials in their ca- 
■pacity as public officers.'^^ It has been held, with 
respect to an injury sustained by a prisoner in con- 
nection with the operation of i machine at which he 
has been put at work, that, in the absence of stat¬ 
ute imposing liability, there is no liability on the 
part of public officers who are vested with general 
management or superintendence of the prison, 
or who have the immediate control of the prison- 
er.st^ The keeper of a jail is not liable to a prison¬ 
er for alleged breach of a duty which is not by law 
imposed on such keeper.®^ There is no liability 
where the injury sustained results solely from the 
acts of the prisoner himself.S2 

Where punishment infiicted on a prisoner is 
proper and authorized, and not cruel or excessive, 
and is not infiicted with malice or intent to injure, 
the officer is not liable for an injury resulting there- 
from.*® 


66. Tex.—^Forrall v. Hood, Civ.App., 
32 S.W.2d 480. 

Rigrht of prisoner and his attorney to 
confer generally see infra § 18. 

67. Colo.—^McPhall v. Delaney, 110 
P. 64, 48 Colo. 411. 

68- Colo.—^McPhail v. Delaney. su¬ 
pra. 

69. N.Y.—New York v. Pox, 133 N. 

B. 434, 232 N.Y. 167. 

50 C.J. p 339 note 43. 

Liability of public officers for acts 
of subordinates grenerally see Of¬ 
ficers § 128. 

7a W.Va.—^Kuhns v. l!air, 22 S.E, 
2d 455, 124 W.Va. 761. 

Beason fox xule 

In reachlnsr the couclusion set 
forth in the text, it was polnted out 
that the warden, as lawful custo- 
dian of prisoners, was ezeroising' a 
grovernmental function under the dl- 
rection and control of the state board 
of control.—^Kuhns v. Pair, supra. 

71. N.C.—^Moss V. Bowers, 5 S.B.2d 
826, 216 N.C. 546. 

Liability for escape of prisoner see j 
infra $ 23, | 

72 C.J.S.—56 


■Shootiiiff of pertfoa by escaped pris¬ 
oner 

Where an escaped prisoner shot 
and killed a person and the negli- 
irent and wrongrful acts Imputed to 
defendants sheriff and jailer related 
to the escape of the prisoner and 
fallure to take due precautlons aft- 
er such escape, it was held that the 
injury infiicted was not the natural, 
probable, and foreseeable resuit' of 
the acts so imputed.—Moss v. Bow¬ 
ers, 6 S.E.2d 826, 216 N.C. 546. 

72. Ga.—Corpus Jbirls cited In 

Kendric^ v. Adamson, 180 S.E. 647, 
648, 51 GaApp. 647. 

Neb.—0’Dell v. Goodsell, 30 N.W.2d 
906, 149 Neb. 26. 

W.Va.—Smith v. $lack, 26 S.E.2d 387, 
125 W.Va. 812. 

Liability of sheriff for injury to pris¬ 
oner generally see C.J.S. title Sher- 
Iffs and Constables § 117, aJso 57 
C.J. p 899 notes 37-43. 

73. Neb.—O^Dell v. Goodsell, 80 N. 
W.2d 906, 149 Neb. 261. 

74. XJtah.—^Richardson v. Capwell, 
176 P. 205, 63 Utah 616. 

W.Va.—Clark: v. Kelly, 133 S.B. 
365, 101 W.Va 650, 46 A.L.R. 799. 
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1 7B. Utah.—^Hichardson v. Capwell, 
176 P. 205, '63 Utah 616. 

76- Ky.—Moxley v. Roberts. 43 S. 

W. 482, 19 Ky.L. 1328. 

.77. Tex.—Bishop v. Lucy, 50 S.W. 
1029, 21 Tex.Civ.App. 326. 

78. D.C.—^Lang v. Wood, 92 F.2d 
211, 67 App.D.C. 287, certiorari de- 
nied 58 S.Ct. 48, 302 U.S. 686, 82 
L.Ed. 530. 

79. Mass.—0*Hare v. Jones, 37 N.E. 
371, 161 Mass. 391. 

13 C.J. p 922 note 53. 

80. Mass.—0*Hare v. Jones, supra 
13 C.J. p 922 note 53. 

31. lowa—^Plinske v. Schoemaker, 
298 N.W. 840, 230 lowa 767. 

88. Ga—Kendrick v. Adamson,-<180 
S.E. 647, 51 GaApp. 402. 

Prunkeaness 

The sheriff was not liable where a 
drunken. prisoner set flre to hlmself 
and was burned to death.—Kendrick 
V. Adamson, supra 

83. Ohio.—^Rose v. Toledo, 1 Ohio 
Cir.Ct..N.S., 321, 24 Ohio Cir.Ct. 
540. 

50 C.J. p 339 note 44. 
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Duties o£ prison or jail offidals to prisoners are 
discussed generally supra § 11. 

Acts of subordinaie. While in some jurisdictions 
a sheriff may be liable for injuries to a prisoner 
which results from breach of duty by a deputy to 
whom the sheriff has assigned the duty to care 
for and protect prisoners,it has been held or 
recognized that officers who have the power of 
general management, or who are in direct charge, 
of a prison or jail are not liable to a prisoner for 
the act of a strbordinate,®® even though appointed 
by such an ofi&cer under proper legal authority,*® 
at least where such an ofiScer neither directed the 
act complained of,®^ nor was negligent in permit- 
ting it.S8 Where there is imposed on such officers 
a duty to see that prisoners are treated humane- 
ly, they may be liable for injuries to prisoners re- 
sulting from a system of corporal punishment prac- 
ticed, of which they either knew^® or, in the exer- 
cise of ordinaiy care, could have known.^® 

Injuries caused by fellow prisoners. While a 
breach of a prison or jail officiales duty to use rea- 


sonable care to prevent injuries to a prisoner by his 
fellow prisoners may subject him to liability for 
the injuries proximately caused thereby,®! he is 
not liable for an injury of which his act or neg- 
lect was not the proximate cause,^2 or where he 
had no reason to anticipate the injury.93 Where 
a jailer or warden knowingly permits one prisoner 
to assault another, and uses no reasonable means 
to prevent it, he is liable to the assaulted prisoner.94 

§ 14. - Liability on Bond 

Llablllty on the bond of a prison or Jail officiat con- 
dltloned for the faithfui performance of the duties of 
his office Includes liability for breach of duty imposed 
either by statute or by other valld regulation. 

Where a prison or jail official is required to give 
a bond conditioned for the faithfui performance 
of the duties of his office, such officer and his sure- 
ties are bound with respect to the faithfui perform- 
ance of ali the duties imposed, whether by statute 
or by the rules and regulations of the prison di- 
rectors;®5 the sureties are not liable with re¬ 

spect to matters not coming within a fair construc- 


84. Ga.—^Kendrick v. Adamson, ISO 
S.E. 647, 51 Ga.App. 402. 

Tex.—Browning v. Graves, Civ.App., 
152 S.\V.2d 515, error refused. 

85. Tenn.—^Hale v. Johnston, 203 S. 
W. 949, 140 Tenn. 182. 

Liability of: 

Public officer for act of subordi- 
nate generally see Officers S 128. 
Superior officer for false impris- 
onment by subordinate or dep¬ 
uty see False Imprisonment S 
42 a. 

86. Tenn.—^HaJe v. Johnston, supra. 

87. Tenn.—^Lunsford v. Johnston, 
179 S.W. 161, 132 Tenn, 615. 

88: Tenn.—^Lunsford v. Johnston, 5 
Tenn.Civ.App. 565, affirmed 179 S. 
W. 151, 132 Tenn. 616. 

50 aJ. p 340 note 54. 

89. Tenn.—^Hale v. Johnston, 203 S. 

W. 949, 140 Tenn. 182. 

Duty to see that prisoners are hu- 
manely treated generally see supra 
5 11 . 

96. Tenn.—^Hale v. Johnston, supra. 
50 C.J. p 340 note S7. 

91. Colo.—^People ex rei. Coover v. 

Guthner, 94 P.2d 699, 105 Colo. 37. 
Ky.—Lamb v. Clark, 138 S.W.2d 350, 
282 Ky. 167. 

La.—^Honeycutt v. Bass, App., 187 
So. S48. 

N.C.—^Dunn v. Swanson, 7 S.E.2d 
663. 217 N.C. 279. 

Tex.—^Browningr v. Graves, 01v.App., 
152 S.'W.2d 515, error refused. 

50 C. J. p 340 note 59. 

Duty to prevent Injury by fellow 
prisoners generally see supra § 11. 


PossessloiL of weapoBLS 

If a jailer whose duty It was to 
care for and protect his prisoners 
from harm would in the exerclse of 
ordinary care have disco ver ed the 
presence of weapons and removed 
them and thereby prevented the 
death of one prisoner at the hands 
of another, jailer and his Principal, 
the sheriff, would be responsible in 
damages.—^Browning v. Graves, su¬ 
pra. 

Failure to isolate 111 prisoner 

Failure of superintendent of 
health to remove from jail prisoner 
who had contracted a contagdous 
dlsease did not relieve sheriff from 
liability for failure to have prison¬ 
er isolated, as regrards liability for 
death of another contractingr disease. 
—Hunt V. Rowton, 288 P. 342, 143 
Okl. 181. 

92. La.—-Oorpus Juris qnoted in 
Honeycutt v. Bass, App., 187 So. 
848. 850. 

50 C.J. p 340 note 60. 

93. La.—Oorpus Juris guoted in. 
Honeycutt v. Bass, App., 187 So. 
848, 850. 

50 C.J. p 340 note 61. 

94. Ky.—Lamb v. Clark, 138 S.W. 
2d 350, 282 Ky. 167. 

La.—Corpus Juris quoted la. Honey¬ 
cutt V. Bass, App., 187 So. 848, 
850. 

50 C.J. p 340 note 62. 

**Kaasraroo oourt” 

(1) The rule stated in the text has 
been applied or recognized with re¬ 
spect to acts of a ‘*kangaroo court." 
—^Lamb v. Clark, 138 S.W.2d 350, 282 
Ky. 167—50 C.J. p 340 note 62 [a]. 
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(2) Subject to certain qualffica- 
tions, it has been recognized that 
the sheriff may be liable with respect 
to acts of a “kangaroo court.”—^Bber- 
hart V. Murphy, 194 P. 415, 113 
Wash. 449. 

(3) Alleged insanitary conduct 
and abusive langruage of plalntifl 
when incarcerated in jail did not jus- 
tify members of prisoners' “kangaroo 
court" in assaultlng and cruelly 
beating plalntiff, as regards liability 
of jailer and his deputy for injuries 
sustained by plaintiff while in their 
custody for safe-keeping during pe- 
riod of his detention, and did not 
constitute a defense to an action 
against the jailer and his deputy.— 
Lamb v. Clark, 138 G.W.2d 350, 282 
Ky. 167. 

95. Ga.—Corpus Juris dted in 
Kendrick v. Adamson, 180 S.EL 
647. 648, 51 GaJ^p. 402. 

50 C.J. p 340 note 64. 

Liability on bond: 

For escape see infra § 23. 

Of Public officer generaJly see Of¬ 
ficers §§ 166-177. 

SherlfPs bond 

(1) The surety on the officia! bond 
of a sheriff may be required to re- 
spond in damages to any person 3n- 
jured by a breach of duty by the 
sheriff as jailer. 

Neb.—0'Dell v. Goodsell. 30 N.W.2d 
906, 149 Neb. 261. 

Okl.—Hunt V. Rowton, 288 P. 342, 
143 Okl. 181. 

60 C.J. p 340 note 64 [aj. 

(2) Sxirety on sherifTs bond was 
liable for the death of a prisoner 
resultlng from the negligence of a 
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tion of the statutes or rules,^® or with respect to 
an alleged obligation not imposed on tbe principaL^^ 
Some bonds of jail oflScials are so framed as to 
preclude recovery thereon by a prisoner who has 
sustained injury as a resuit of breach of duty by 
such an official.®® 

The liability of the sureties on such a bond is 
a joint one with the officer,99 and they may be sued, 
together with the officer, directly on the bond, for 
his nonfeasance or misfeasance in office, and they 
will be liable together with him thereon.l* 

I 15. - Criminal ResponsibiKty 

The qu^tion whether a prison or Jalf offlclal Is sub- 
Ject to criminal prosecution with respect to ofTicial ac- 
tivities depends largely on statutory provislons. 

In accordance with the general rule discussed 
in Criminal Law § 17, a jailer or other person hav- 
ing prisoners in custody is not criminally liable for 
an act not made punishable by law.2 Under stat¬ 
utes making a jailer liable for misfeasance or mal- 
feasance in ojffice, or for will fui neglect in the dis- 
charge of ofl&cial duties, intent on the part of the 
jailer to do wrong is essential.3 It has been held 
that under a similar provision of the constitution, 
a jailer is subject to indictment for permitting a 
jail to 'become so filthy as to endanger the com- 
fort, health, and lives of prisoners.^ Jailers have 


been regarded as officers within a statute subject- 
ing officers to an indictment for official miscon- 
duct;5 and furnishing prisoners with liquor is 
official misconducL® The superintendent of a pen- 
itentiary may be criminally liable for a failure to 
turn over to his successor moneys coming into his 
hands from the hire of convicts, the duty to re- 
ceive which was imposed by statute.^ In a prose¬ 
cution imder a statute making it a misdemeanor 
for a sheriff or jailer to refuse to receive per sons 
apprehended for offenses against the state by a 
constable or other officer, it is no defense that the 
sheriff refused to receive a prisoner into his cus¬ 
tody from a peace officer because no commitment 
was produced by the officer.® 

A sheriff is not criminally responsible for the 
acts of a jailer appointed by him.® A member of 
the board of trustees of a penitentiary is not guilty 
of official misconduct because the secretary of the 
board embezzled funds which he was authorized 
to deposit,^® or, without authority, sold products of 
the penitentiary and converted the proceeds.^i 

Prosecution, General rules as to the sufficiency 
of indictments in criminal cases, stated in Indict- 
ments and Informations §§ 90-156, apply to prosecu- 
tions for offenses of the type here under consider- 
ation.i® So, also, general rules as to instructions in 


Jailer, actingr for the sherlH, In con- 
flningr such prisoner with an insane 
prisoner by whom the deceased pris¬ 
oner was attached.—Dunn v. Swan- 
son. 7 S.B.2d 563. 217 N.C. 279. 

(3) Judgnment against the surety 
on a sherifTs bond was upheld where 
the alleged breach of duty by the 
sheriff was failure to isolate a pris¬ 
oner who had contracted a conta- 
gious disease.—Hunt v, Rowton, 288 
P. 342, 143 Okl. 181. 

96. Mich.—HuUn v. People, 81 Mich. 
323. 

50 C.J. p 340 note 65. 

Moneys iUegaUy received 
Where jailer's bond provlded that 
Jailer would faithfully discharge du¬ 
ties of his office and pay over to 
ali parties entitled thereto any funds 
that came 'into his hands by virtue 
of his office as Jailer, sureties on 
bond were not liable for sums pald 
Jailer for heating and llghting court- 
house in excess of the sum appro- 
priated by the flscal court, since 
sums paid the Jailer lllegally were 
not within contemplation of the 
bond.—-Wolfe County v. Tolson, 140 
S.W.2d 671, 283 Ky. 11. 

97. Ga—Elendrick v. Adamson, 180 
S.E. 647. 51 GaApp. 402. 

lowa—Pllnske v. Schoemaker, 298 
N.W. 840, 230 lowa 767. 


Tex.—State v. Carnes, Civ.App., 106 
S.W.2d 397. 

98. La.—^Honeycutt v. Bass, App., 
187 So. 848. 

99. Okl.—Hixon v. Cupp, 49 P. 927, 
5 Okl. 545. 

1. Okl,—-Hixon v. Cupp, supra 

2. K.C.—iState V, Eamhardt, 86 S.B. 
960, 170 N.C. 726. 

50 G.J, p 340 note 70. 

Criminal liability of public officers: 
Generally see Officers §S 133, 134. 
Sheriff generally see the C.J.S. tl- 
tle Sheriffs and Constables §§ 
209, 210, also 57 C.J. p 1095 note 
12-p 1097 note 56. 

Buty enjoined by law 

(1) The warden of a penitentiary 
was not subject to prosecution un¬ 
der a statute defining as an offense 
willful neglect or omission of a pub¬ 
lic officer to perform a duty enjoin¬ 
ed by law, where the alleged offense 

I was failure to comply with the rules 
and regulations of the supervising 
department.—'People v. McCann, 273 
N.T.S. 839, 151 Misc. 792, afflrmed 
275 N.T.S. 887, 242 App.Div. 616. 

(2) In this connection the view 
was taken that a duty enjoined by 
law within the meaning of the stat¬ 
ute is a duty enjoined by statute; 
therefore, that the alleged offense 
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was not within the purview 6f the 
statute^—^People v. McCann, supra. 
3- Ky.—^Lynch v. Commonwealth, 73 
S.W. 745, 115 Ky. 309, 24 Ky.L. 
2180. 

50 C.J. p 340 note 72. 

4. Ky,—^McBride v, Commonwealth, 
4 Bush 331. 

50 C.J. p 340 note 73. 

5- Puerto Rico.—People v. Rivera, 
25 Puerto Rico 569. 

50 C.J. p 340 note 74. 

8. Pa.—^In re Bucks County Prison, 
15 Pa.Co. 669. 

5. C.—State V. Sellers, 41 S.C.Li. 368. 
7- S.a—State v. Neal, 37 S-E. 826, 

59 S.C. 259. 

50 C.J. p 341 note 76. 

8. N.J.—State V. Kelly, 87 A- 128, 
84 N.J.Law 1, afflrmed 94 A. 1103, 
86 N*.J.Lfaw 704. 

9. S.C.—^State V. Sellers, 41 S.C.L. 
368. 

10. Miss.—^Montgomery v. Btate, 65 
So 573, 107 Miss. 618. 

11. Miss.—^Montgomery v. State, su¬ 
pra. 

12. Miss.—Montgomery v. State, su¬ 
pra. 

50 iC.J. p 341 note 83. 

xndlctment held InsnUlcleiit 

N.Y.—^People v. McCann, 273 bT.T.S. 
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criminal cases apply.13 
§ 16. -Actions by or against 

Rules as to matters of procedure applicabis In civll 
actions generally apply In actions Involving prison or 
JaiI ofllcials. 

Under a statute providing that all suits neces- 
sary to protect the rights of the state connected 
with the penitentiaiy shall be prosecuted in the 
name of the board of directors, a suit against a 
warden to secure funds of the state unlawfully 
converted by him is properly prosecuted in the 
name of the board.^^ 

The general rules goveming civii actions apply 
in an action by or against prison oflScers and em- 
ployees with respect to pleading,^® evidence,!® 
questions of law and fact,^*^ and instructions.^® 

Damages. The right to recover punitive dam- 
ages in an action against a jail ofiicial for an in- 
jury to a prisoner resulting from a breach of duty 
imposed on such oflBcial has apparently been rec- 


ognized, where the facts warrant such recovery,!» 
but it has been held that, where, in such an action, 
the surety on the bond of defendant official is a 
party defendant, exemplary damages may not be 
awarded against the surety,^® the measure of dam- 
ages of the surety being limited to compensation for 
the actual injury.^i 

§ 17. Fiscal and Business Management 

a. In general 

b. Contracts 

c. Leases 

d. Purchase of supplies 

e. Enforcement of claims against pris- 

ons 

a. In (General 

The tlscal and business management of a prison Is 
largely controlled by statutory provislons. 

The fiscal and business management of a prison 
is largely controlled by statutory provisions.22 Un- 


839, 151 Misc. 792, affirmed 275 
2Sr.T.S. 887. 242 AppJDiv. 516. 

13. XiLstrxLctIoii as to anion of act 
and inteiLt 

In prosecutlon of former warden 
of state penitentlary for aJlegred neg- 
ligent failure to discover derelictions 
of chlef clerk of penitentiary, the 
court in connection with proper defi- 
nition of criminal negligence shonld 
have given as instructlon substance 
of statute reQuiring that in every 
crime there must exist a union of act 
and intent or criminal negligence.— 
State V. Taylor. 87 P.2d 454, 59 IdaJbo 
724. 

14. Wash.—Nye y. KeUy, 63 P. 528, 
19 Wash. 73. 

15. EffaentlaT allegatlosa 

(1) In an action by a prisoner 
against a warden for assault and 
battery and other indignities com- 
mitted by the warden, by virtno of 
his ofiElce, it was necessary to allege 
that the injuries did not resuit as 
the conseguence of plaintilTs wrong- 
ful or unlawful acts.—Stephens v. 
Conley, 138 P. 189, 48 Mont. 352, 
Ann.Cas.l9151> 958. 

(2) A complalnt for cniel and 'iin- 
usual punishment was defective 
where It faUed to allege that tlie 
acts complained of were not in ac- 
,cordance with the regulations of the 
prfsbn or’ of law, or that they were 
not necessary for the proper punish- 
ment of plaintifC, or to secare sub- 
tnission and obedlence on his part. 
—.Wightman v. Brujsh, lO N.T.S. 76, 
56 Hxm 647. ' 

Pleadiags JuiUL nllloieat 
Colo.—People ex rei. Coover v, Guth- 
ner, 94 P.2d 699. 106 Colo, 37. i 


fLa.—^Honeycutt r. Bass, App., 187 
So. 848. 

Tex.—^ParraJl v. Hood, Civ.App., 32 
S.W.2d 480. 

Petltloa IxM InsufflcleiLt 

Ohlo.—^Rose V, Toledo, 1 Ohio Cir. 

Ct,N.S., 321, 24 Ohio Cir.Ct 640. 
Detenninatloii of snfllcienoy 
Wh-ere petition alleged that town 
marshal aind deputy placed belliger- 
ently intoxicated prisoner in unlock- 
ed cell and that there were locks 
with cells In whlch prisoners could 
be indivldually locked up by marshal 
and ■ deputy, it was permissible to 
treat marshal and deputy as cojail- 
ers, or coOfficers in charge of jall, in 
determining whether exceptions of 
no cause and right of action for in¬ 
juries inflicted on fellow prisoner 
were properly sustained.—Honeycutt 
V. Bass, liOApp., 187 So, 848. 

16. Evidenoe held admlsslble 
■Tex.—^Browning v. Graves, CivA.pp., 

162 S.W.2d 616, error refused. 

60 aJ. p 341 note 88 [a], [c]. 
Evidenoe held sniBLcieat 
Mo.-^^Nixa V. McMuIUn, 193 S.W. 

596, 198 Mo.App. 1. 

50 O.J. p 341 note 89 [aj. 

17. ^Inestions of f aot 

Neb.—OTDell v. Goodsell, 80 N.W.2d 
906, 149 Neb. 261. 

50 C.J. p 341 note 92 [a]. 

Dexanxrer to evidence h^d properly 
overrnled 

Okl.—Hunt V. Rowton. 238 P. 342, 
143 Okl. 181. 

Evidence jTurtifyinfir ot xegnixlng snh- 
mission to Jnry'' 

(1) Whether deputy ,whom sher- 
ifC had assigned to care for prisoners 
[was negligent in placing a prison- 
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er in a compartment with certaln 
other prisoners.—B rowning v. 
Graves, Tex.Civ.App., 162 S.W.2d 615, 
error refused. 

(2) Whether such deputy was neg¬ 
ligent in failing to discover weapons 
and to remove them from possession 
of certain prisoners.—Brownlng v. 
Graves, Tex.Civ.App., 162 S.W.2d 
515, error refused. 

(3) Whether sherifC was negligent 
with respect to failure to provide a 
guard for jall, adequate ventilation, 
and outslde communication.—0'Dell 
V. Goodsell, 30 N.W.2d 906, 149 Neb. 
261. 

(4) Whether sherlfl was chargea- 
ble with breach of duty with respect 
to acts of "‘kap,garoo court" whlch 
caused Injury to prisoner.—^Eberhart 

V. Murphy, 194 F. 416, 113 Wash. 449. 

(5) Whether treatment of person 
incarcerated was cause of his death. 
—Smith V. Slack, 26 S.B.2d 887, 126 

W. Va. 812. 

(6) "Whether prisoner was guilty 
of contributory negligence in use of 
matches as bearing on the cause of 
flre, in action against sherifC for jail 
prisoner*s death as resuit of flre.— 
0’Dell V. Goodsell, 41 N.W.2d 123, 
162 Neb. 290. 

18. Ky.—Lamb v. Clark, 138 S.W.2d 
360*. 282 Ky. 167. 

60 C.J. p 341 note 91. 

19- Ky. —^Lamb v. Clark, supra. 

20. Okl.—^Hixon v. Cupp, 49 P. 927, 
6 Okl. 645. 

In action on bond of public oflicer 
generally see Offlcers 5 177 b (2), 
21- Okl.—^Hlxon v. Cupp, supra. 
22. Miss.—^Franklin County v. 
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der a statute providing that the warden of a state 
prison shall have the custody of ali the property 
pertaining to the prison, that he shall be treasurer 
of the prison, that ali contracts of the prison shall 
be made by him, and that he may sue and be sued 
thereon, money deposited in a bank by such warden 
in his ofl&cial capacity may not be regarded as the 
property of the state or held in trust for it by 
the bank.23 

Prison funds have been held chargeable with 
the expense of meals furnished to prison inspec- 
tors while at the prison in the discharge of their 

official; duties;24 and such funds have also been 

held chargeable with the expenses of a joumey 
made by the inspectors and the warden to inspect 
and become .familiar with the use of a machine 
which the inspectors were authorized to buy to 

enable the warden to make a registry of all con- 

victs under his care.25 

b. Contracts 

The general rules as to the requisites of a valld 
eontract are appilcable to contracts by prison offlclals 
relating to the care, custody, and maintenance of pris- 
oners or prison property. While there must be a com- 
pllance with statutory requirements, in the absence of 
a statute so providing, a eontract fpr materlal for a 
house of detention, entered Into by Its board of man- 
agers, need not .be In wrlting; nor need It be advertised. 

The general rules as to the requisites of a valid 
eontract are applicable to contracts by prison offi- 
cials relating to the care, custody, and maintenance 
of prisoners or prison property.26 While there 
must be a compliance with statutory requirements, 
such as that the eontract must be in writing,27 
and that it must be approved by a board,28 in the 
absence of a statute so providing, it is not neces- 
sary that a eontract for material for a house of 
detention, entered into by its board of managers, 

American Dlsinfectant Co., 121 So. 

271, 153 Miss. 583. 

Pa-—Commonwealth ex rei. Prison 
Inspectors of Northampton County 
V. Klchline, Com.PL, 29 North.Co. 

89. 

23. Mass.—Commonwealth v. PhcB- 
nix Bank, 11 Mete. 129. 

Powers and .duties of officers and 
employees generally see supra § 

11 . 

^ Pa.—Mo^rel V. Berks County, 26 
A. 227, 164 Pa. 14. 

15- Pa.—^Mogrel V. Berks County, 
supra. 

26. Mont.—State v. 

Comrs., 96 P. 736, 37 Mont 378. 

50 C.J. p 341 note 99. 
iuthority to eontract 
Statute makingf It duty of county 
lall physiclan to render surgrical at- 


be in writing,^^ or that it be advertised.^® Further- 
more, a eontract between the county commission- 
ers and the managers of a workhouse, whereby the 
latter agree to receive prisoners sentenced from 
the county, has been held not rendered void because 
of an omission by the commissioners subsequently 
to advertise the making of such eontract as re- 
quired by statute.®^ Also, a eontract made by pris¬ 
on inspectors has been held not abrogated by a 
subsequent statute superseding all prior laws relat¬ 
ing to the management of penal institutions but ex- 
pressly saving existing rights.32 

Personat liabUity. In the absence of a dear ex- 
pression by a prison offidal of an interit to incur 
personal responsibility,®® as a general rule, such an 
official is not liable personally on a eontract made 
by him in good faith on behalf of the prison, al- 
though he exceeds his authority in so doing,^^ 
where the other party to the eontract either has full 
knowledge of the extent of the authority of the 
official,S-S or has equal means of acquiring such 
knowledge.2® While a warden may not be per¬ 
sonally liable on a eontract entered into by him by 
virtue of the powers vested in him by law,37 .he may 
make himself .personally liable by the terms of the 
contractas 

c. Leases 

(1) In general 

(2) Rent 

(1) In General 

The authority to make a lease of a penitentlary or a 
prison, Includtng the premises and the equipment there- 
of and the labor of the prisoners therein, may be granted 
to an official or a board by statute, but leases of this na¬ 
ture, entered Into by official or board.s, shouid not ex- 
ceed the authority granted by statute^ 

The authority to make a lease of a penitentiary 

32. Mich.—^Rich v. Chamberlain, 65 
N.W. 235, 107 Mlch. 381. 

50 aj. p 342 note 7. 

33. Tenn.—Lauderdale County v. 
City of Memphis, 71 S.W.2d 686, 
167 Tenn. 493. 

Clvll llabillty of officers and em¬ 
ployees generally see supra § 12. 

34. Tenn.—^Lauderdale County v. 
City of Memphis, supra. 

35. Tenn.—^Lauderdale County v. 
City of Memphis, supra. 

38. Tenn.—^Lauderdale County v. 
City of Memphis, supra. 

37- Iow€L—Henry Quellmalz Lum- 
ber, etc., Co. v. Hollowell, 200 N, 
W. 177, 198 lowa 722. 

38. Ga.—Kingr v. Lewis, 122 S.B. 

633, 32 Ga.App. 110. 

60 C.J. p 342 note 9. 


State Prison 


tentlon to patients of county con- 
flned in county Jail has been held not 
to imply power in Jail physlcian to 
blnd county to pay cost of surgical 
treatment of prisoner by city hospl- 
tal.—^Lauderdale County v. City of 
Memphis, 71 S.W.2d 686, 167 Tenn. 
493. 


V, Munn, 11 


27. Mass.—WMtmore 
Cush. 510. 

59 C.J. p 341 note 2. 

28. lowa.—Henry Quellmalz Lium- 
ber, etc., Co. v. Hollowell, 200 N. 
W. 177, 198 lowa 722. 

50 C.J. p 341 note 3. 

29. Pa.—^Price v. WaJton, 49 Pa. 
Super. 1. 

30- Pa.—^Price v. Walton, supra. 

31- Pa.—Conimonwealth v. Jones, 
90 Pa. Super. 489. 

.869 



PRIS0N8 


72 C.J.S. 


§ 17 

or a prison, including the premises and the equip- 
ment thereof and the labor of the prisoners there- 
in, inay be granted to an ofi&cial or a board by stat¬ 
ute.®® Under some statutory provisions, a board 
is given the authority to lease penitentiary grounds, 
shops, machinery therein, and other property of 
the prison, as well as the labor of the prisoners 
therein,^® and it has been held within the powers 
of a board having supervision of prisons to pro¬ 
vide by contract for the feeding and clothing of 
prisoners in the penitentiary as one of the consid- 
erations for the leasing of their labor,^^ 

Leases of this nature entered into by oflSdals or 
boards should not exceed the authority granted 
by statute.^2 Thus, under a statute empowering an 
official to make a lease of the premises of a prison 
for a period not to exceed a certain length of time, 
such official may not make a lease of the premises 
for a longer period.^® Also, a statute authorizing 
prison authorities to lease the prison shops and 
such vacant grounds as they deem proper has been 
held to authorize them to lease only the shops, 
buiidings, and grounds owned by the state at the 
time of the execution of the lease or during its 
continuance,^* and does not authorize them to bind 
the state by a covenant to supply other or additional 

shops or grounds.^5 

The lessee of a state penitentiary has been held 
liable in assumpsit for work performed by one 
who was illegally imprisoned.^® 

Where a lease provides for payment by the 
state to the lessee of a certain amount each month, 
the measure of damages for a breach of the con¬ 
tract is the amount so named.'*'^ 

Transfer of lease. Where an act of the legisla- 
ture to aid in the construction of a railroad au- 
thorized the lessees of the penitentiary to transfer 
such lease of it and of the convicts “for the un- 
expired tenn thereof” to the railroad, and provided 
that, on execution of the transfer, the lessees should 
be released from any further Hability to the state. 


a transfer not made until nineteen months after 
the passage of the act is not a compliance there- 
with and does not release the lessees or the sureties 
on their bond from liability under the lease up to 
the time of the transfer.^® 

(2) Rent 

Under a lease of a penitentiary, Including the labor 
of the convicts and the premises and equipment of the 
penitentiary, the liability of the lessee to pay rent may 
depend on compliance by the state with Its undertaking 
to permit him to enjoy uninterrupted possession of the 
premises, machinery, flxtures, etc., and to employ the 
convicts at such labor as wlll be most profltable. 

Under a lease of a penitentiary including the 
labor of the convicts and the premises and equip¬ 
ment of the penitentiary, the liability of the lessee 
to pay rent may depend on compliance by the state 
with its imdertaking to permit him to enjoy unin¬ 
terrupted possession of the premises, machinery, 
fixtures, etc.. and to employ the convicts at such 
labor as will be most profitable.^® While it has 
been held that the state has the right, notwithstand- 
ing such a lease, to make necessary and proper im- 
provements to the prison,®® it has also been held 
that the lessee has the right to set off against the 
rent such damages as he has sustained by reason 
of the interference with his use of the premises 
and of the convicts occasioned by the improve- 
ment.®i 

A statute authorizing the superintendent, with the 
govemor^s approval, to make such improvements 
in the penitentiary as he deems advisable, not to 
exceed the sum to be paid by the lessees, and 
providing that amounts due the state from the 
lessees shall not be expended or appropriated for 
any other purpose, appropriatcs for improvements 
only such amounts as, in the judgment of the su¬ 
perintendent and the govemor, are needed, and does 
not create a contract with the lessees that ali the 
rent shall be expended for improvements,®® Where 
a lease provides that the annual rent shall be a 
certain amount “net,” this means that the state shall 


39. Keb.—state v, Holcomb, 65 N. 
W. 873, 46 Neb. 612. 

Power to lease convict labor gener- 
ally see Convicts 4 17. 

4a Neb.—State v. Holcomb, supra. 

40. Neb.—State v. Holcomb, supra. 
Minn.—^Reed v. Seymour, 24 

MinzL 273. 

N.T.—^Moyer v. Schlelcher, 171 N.T. 
S. 661, 194 App.Div. 959. 

48. N.Y.—Moyer v. Schleicher, su¬ 
pra. 

,Automatae rmuiwaZ danse 

A. lease by the agent and warden 
of a prison of the xnremises for three 


years, with an automatlc renewal 
clause for further periods of three 
years, the lessor being obllgated to 
glve notice of his intention one year 
before the termlnation of one of 
such periods, is in violation of a 
statute providing that the lease 
shall not be for a longer period than 
three yeara—Moyer v. Schleicher, 
supra. 

44. Minn.—Heed v. Seymour, 24 
Minn. 273. 

50 C.J. p 342 note 13. 

45. Minn.—Heed v. Seymour, supra 

46. Ind-—Patterson v. Crawford, 12 
Ind. 241, 
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47. Cal.—^People v. Brooks, 16 Cal. 

11 . 

48i Miss.—Hamilton v. State, 8 So. 
761. 

50 C.J. p 342 note 23. 

49. Ky.—Commonwealtix v. Todd, 9 
Bush 708. 

50. Ky.—Commonwealth v. Todd, 
supra 

51. K!y.—Commonwealth v. Todd, 
supra 

50 C.J. p 342 note 20. 

59- Miss.—Hamilton v. State, 8 So. 
76L 
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receive the amount stipulated and that the lessee 
shall pay the expenses of administration.S8 

d. Fnidiase of Snpplies 

By virtud of statute, varfous olTicials have been held 
authorized to purchase suppiles for prisons or Jaiis, but 
the authority of an offlciai in this respect Is llmited by 
the enactment empowerlng him to make such purchases, 
and, uniess the power Is duly granted to hIm, he may 
not exercise it. A prfson officlal may be compelled by 
mandate to fuiflii the duties Imposed on him by stat¬ 
ute with respect to the purchase cf, and the payment 
for, suppiles. 

By virtue of statute, various officials have been 
held authorized to purchase supplies for prisons or 
jails.5^ Under some statutory provisions, certain 
officials are authorized to purchase supplies for a 
prison, in order to secure the prisoners against es- 
cape, sickness, and infection and, under a statute 
requiring a jaii to be kept in good and sufficient 
condition and giving the sheriff the custody, keep- 
ing, and charge of the jail, such official has been 
held to have full authority to purchase ali supplies 
necessary to keep the jail in good and sufficient 
condition-5® So, too, where a statute requires the 
sheriff to fumish necessary articles for prisoners 
and provides that ali charges for keeping and 
maintaining prisoners shall be paid from the coun- 
ty treasury, the sheriff may procure necessary ar- 
tides on the credit of the county, and the person 
from whom they were purchased may maintain an 
action directly against the county for the purchase 
price.5'^ Also, where a statute requires the various 
counties to maintain jaiis at their expense, the 
county supervisors have been held to have, without 
any express provision to that effect, authority to 
purchase on behalf of the county the necessary 
furnishing for the jail.58 

The authority of an official to purchase prison 
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supplies is, on the other hand, limited by the en¬ 
actment empowering him to do so,®^ and, in mak- 
ing such purchases, officials must be govemed by 
the statutory regulations on the subject.®^ Uniess 
the authority to purchase supplies is duly granted 
to him, an official may not exercise it,®i and the 
governing body maintaining the prison or jail is 
not liable for a purchase made by an unauthorized 
official ,*®2 nor is it liable for purchases made by 
an official in excess of his authority.®^ 

A prison official may be compelled by mandate 
to fulfill the duties imposed on him by statute with 
respect to the purchase of, and pa 3 rment for, sup¬ 
plies. It has been held that independent of stat¬ 
ute an action may be maintained on the relation of 
the warden of a penitentiaiy against the board of 
purchase and supplies to require it to provide the 
necessaries for the support of the penitentiary.®*» 

e. Enforcement of Glaims against Prisons 

Ordinarily, an action may not be maintained agalnet 
a prison official for the breach of a contract in pur- 
suance of, and strictiy within, the llmitations of statu- 
tory authority; after an award Is made under a statu¬ 
tory submfsslon of a suit or controversy with respect 
to a claim or contract on account of a prison, the claim- 
ants may not be deprived of their rights by subsequent 
legislatlon. 

Uniess permitted by statute, an action may not 
'be maintained against a warden or other prison offi¬ 
cial for the breach of a contract in pursuance of, 
and strictiy within, the limitations of statutory au¬ 
thority.®® A general statute providing that, when 
any controversy arises or any suit is pending with 
respect to any contract or claim on aocount of the 
state prison, the warden may submit it to the de- 
termination of arbitrators or referees to be approved 
by the inspectors is not pro tanto repealed by a 
resolution of the legislature authorizing certain 


53. Lia.—state v. James, 16 So. 761, 
47 La.Aiin. 17S. 

54. lowa.—-Feldenheimer v. Wood- 
bury County, 9 N.W. 315, 56 lowa 
379. 

Miss.—American Disinfectlngr Co. v. 

Oktibbeha County, 110 So. 869. 
Mo.—^Kansas City Sanitary Co. v. 
Laclede County, 269 S.W. 395, 307 
Mo. 10. 

N.Y.—Scnenck v. New Tork, 67 N. 
T. 44. 

Pa.—^Petition of Pritchard, 30 Pa. 
Dist.&Co. 867, 86 Pittsb.L.eg.J. 

676. 

55. Miss.—American Disinfectinsr 

Co. V. Oktibbeha County, 110 So. 
869. 

53. Mo.—Kansas City Sanitary Co. 
T. Laclede County, 269 S.W. 395. 
307 Mo. 10. 

AuthorizatioiL by ooniity oourfc is 


not necessary to render county liable 

for purchases made by sheriff for 

Jail in order to keep Jail in sanitary 

condition.—Kansas City Sanitary Co. 

V. Laclede County, supra. 

57- lowa.—^Peldenheimer v, Wood- 
bury County, 9 N.W. 316, 66 lowa 
379. 

50 C.J. p 343 note 26. 

58. N.T.—iSchenck v. New Tork, 67 
N.T. 44. 

50 C.J. p 343 note 27. 

59 . Miss.—Fianklin County v. Amer- 
can Disinfectant Co., 121 So. 271, 
153 Miss. 583—^American Bisin- 
fectingr Co. v. Oktibbeha County, 
110 So. 869. 

60. Neb.—State v. Holcomb, 65 N. 
W. 873, 46 Neb. 612. 

50 C.J. p 342 note 24. 

61. Okl.—Western Chemical Co. v. 
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Board of Com'rs of Pottawatomle 
County, 44 P.2d 825, 170 Okl. 337. 

62. Okl.—Western Chemical Co. v. 
Board of Com^rs of Pottawatomle 
County, supra. 

63. Miss.—^Pranklln County v. Amer¬ 
ican Disinfectant Co., 121 So. 271. 
153 Miss. 683—American Disin- 
fectingr Co. v. Oktibbeha County, 
110 So. 869. 

64. Ind.—^Patton v. State, 19 N.B. 
303, 117 Ind. 585. 

50 C.J. p 343 note 25. 

65. Neb.—State v. Holcomb, 65 N. 
W. 873, 46 Neb. 612. 

66. lowa.—^Henry Quellmalz Lum- 
ber, etc., Co. v. Hollowell, 200 N- 
W. 177, 198 lowa 722. 

Actlons by or agrainst officers and 
employees generally see supra 9 
16. 
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oflScers to adjudicate on and settie certain claims,®^ 
and after an award under such a submission claim- 
ants may not be deprived of their rights by subse- 
quent legislation.®® 

§ 18. Custody and Control of Prisoners 

a. In general 

b. Receiving and Holding prisoners and 

their chiidren; turning over to suc¬ 
cessor 

c. Censorship and control of prisoners’ 

mail 

d. Employment of prisoners 

e. Privilege of prison bounds 

f. Visitors 

a. In Qeneral 

Ordtnarlly, a jaller or Ilke prison officia! has a cer¬ 
tain amount of dlscretlon with respect to the safe-keep- 
Ing, security, and disclpline of his prisoners; and his 
acts, In this respect, shouid be upheld, If reasonably 
necessary to effectuate the purpose of Imprisonment, so 
that the court wlll not interfere, where it does not ap- 
pear that he has misused his power for the purpose of 
oppression. 

Ordinarily, a jailer or like prison oflBdai is Vest- 
cd with a certain amount of discretion with respect 
to the safe-keeping, security, and discipline of his 
prisoners;®® and his acts, in this respect, shouid 
be upheld, if reasonably necessary to effectuate 
the purpose of imprisonment,^® so that the courts 
will not interfere, where it does not appear that he 


has misused his power for the purpose of oppres- 
sion.71 Under some statutory provisions, the de- 
partment of public weifare has the duty of super- 
vising the conduct of prisoners while they are 
confined in penal institutions or are on parole.72 

As to federal penitentiaries or prisons. It is 
within the power of congress to provide for the 
proper care and treatment of federal prisoners dur- 
ing the period of their incarceration,^® and to set 
up any form of administrative machinery that it 
deems necessary for such purpose,and the fed¬ 
eral courts have no jurisdiction or power to su- 
perintend,75 or interfere with,7® the discipline of a 
federal penitentiary or prison. A prisoner in a 
federal penitentiary who persists in abusing a priv¬ 
ilege or opportunity extended to all prison inmates 
may not complain of unequal treatment if the priv¬ 
ilege is taken away from him 

b. Beceiving and Holding Prisoners and Their 
Chiidren; Tnming Over to Successor 

Ordinarily, a sheriff, warden, Jaller, or other prison 
official has the duty to recelve and keep safely in prison 
ali prisoners properly comnriltted untll their discharge 
by law, but a Jailer need not receive a person without 
sufficient written evidence of authorlty to recelve and 
hold him; a sheriff shouid turn over to his successor In 
office the JaiI and prisoners therein. 

Ordinarily, it is a duty imposed by law on the 
sheriff, jailer, warden, or other prison ofEcial to 
receive*^® and to keep safely in prison^® all prison- 


67. Me.—Allen v. Tinker. 52 Me. 
278. 

68. Me.—Allen v. Tinker, supra. 

69. U.S.—Kelly v. Dowd, C.G.A,Ind., 
140 F.2d 81, certiorari denied 64 
S.Ct 158, 320 'U.S. 786. 88 L..Bd. 
'473, certiorari denied 64 S.Ct. 639, 
two cases, 321 >n.S. 78S, 88 l^Kd. 
1075, certiorari denied 64 S.Ct. 
1147, 322 U.S. 712, 88 L-Ed. 1554. 

50 C.J. p 344 note 47. 

Chastisement of convicts «^nerally 
see Convicts § 11. 

Custody and control of convicts gen- 
erally see Convicts § 9. 

Regulation and sux>ervislon of pris- 
ons generally see supra S 5. 

Right of sheriff as Jaller ex officio! 
to custody and control of prlsons 
and prisoners confined therein see 
supra 5 8. 

m U.S.—Kelly v. Dowd, supra. 
Biight to searoh prisoner 

Superintendent of penitentiary to 
which prisoner charged with robblng 
bank was taken for safe-keeplng had 
right to search prisoner and take 
£rom him any dangerous weapon, 
money, or other valuables found on 
prisozMr^s person which superintend¬ 
ent reasonably concluded might be 
coimected with crime charged.— 


Palmetto State Bank ▼. English, 186 
S.E. 638, 181 S.C. 69. 

71. U.S.—^Ex parte Taws, Pa., 23 
P.Cas.No.13,768, 2 Wash,C.C. 353. 
Prisoner has no rlght to praotlce 

law or to maintain a law depart- 
ment within the confines of a state 
penitentiary.—Siegel v. Ragen, C.A. 
111., ISO P.2d 785, certiorari denied 
70 S.Ct 1015, 339 U.S. 990, 94 LuEd. 

72. ni.—People V. Hili, 181 N.R 
295, 348 m. 441. 

Construction, operation, and eflect 
of parole see Pardons § 22. I 

73- UJS.—^Bstabrook v. King, C.C.A. 
Mo., 119 F.2d 607. 

74L Mo.—^Estabrook v. King, supra. 
Bnrean of prlsons 
The authority, with respect to 
safe-keeping, care, protection, in- 
stniction, and discipline, over per- 
sons charged with, or convicted of, 
offenses against the United States 
conferred by statute on the bureau 
of prisons is not limited by the au¬ 
thority conferred on the attorney 
general over persons convicted of an 
offense against the United States.— 
Petition of Wilfong, D.C.Mich., 6 
'F.R.D- 564, certiorari denied Mc- 

872 


Guire v. U. S., 68 S.Ct 648, 333 U.S. 
846, 92 Li.Ed. 1129, rehearlng denied 
68 S.Ct. 896, 333 U.S. 878, 92 L.Ed. 
1154. 

75. U.S.—Sturin v, McGrath, C.A. 
Kan., 177 P.2d 472—Dayton v. 
Hunter, C.A.Kan., 176 F.2d 108, 
certiorari denied 70 S.Ct. 184, 338 

U.S. 888, 94 L.Ed. -rehearing 

denied 70 B.Ct 423. 338 U.S. 946, 

94 L.Bd. -rehearlng denied 70 

S.Ct. 983, 339 U.S. 972, 94 L.Ed. 

-^Powell V. Hunter, C.A.Kan., 

172 F.2d 330—Numer v. Miller, 
C.C.A.Cal.. 165 F.2d 986—Peretz v. 
Humphrey, D.C.Pa., 86 F.Supp. 706. 

76. U.S.—^Powell V. Hunter, C.A. 
Kan., 172 F.2d 330—Platek v. 
Aderhold, C.C.A.Ga., 73 F.2d 173— 
Peretz v. Humphrey, D.ClPa., 86 
F.Supp. 706. 

77. U.S.—^Numer v. Miller, C.C.A. 
Cal., 165 F.2d 986. 

78- Neh.—O-Dell v. Goodsell, 30 N. 

W.2d 906, 149 Neb. 261. 

50 C.J. p 343 note 33. 

79. Arlz.—Howard v. State, 237 P. 

203, 28 Ariz. 433. 40 A.L.R. 1275. 
Neb.—0’Dell v. Goodsell, 30 N.W. 

2d 906, 149 Neb. 261. 

50 O.J. p 343 note 34. 
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ers properly committed until their discharge by 
law. On the other hand, although a jailer, if he 
sees fit, may waive his right to insist on sufficient 
written evidence of his authority to receive and 
hold a prospective prisoner, without rendering him- 
self or the sheriff liable for any consequences which 
may follow,^® he need not receive a debtor or 
other person, as prisoner, without sufficient written 
evidence of authority to receive and hold him,8l 
and he may not be held liable, in such a case, for 
his refusal to do so,82 regardless of his motive.^^ 
By virtue of statute, a sheriff may have the right 
to refuse to receive any prisoner who is not charged 
with, or guilty of, an indictable offense. 84 

Twning over io successor. It is the duty of 
the sheriff on the election and qualification of his 
successor to tum over to the latter the jail and 
the prisoners therein;®^ and the new sheriff has 
no control over or power to hold prisoners who are 
not so assigned.88 

Children of prisoner. The superintendent of a 
workhouse may not lawfully receive an inmate*s 
child into that institution or permit it to remain 
therein even on payment of its board,87 and on the 
conviction of crime of a mother, her young chil¬ 
dren will not be permitted to accompany her to 
the penitentiary.8* 


c. Gensorship and Control of Fiisoners’ Mail 

The prison authorities may properly regulate and 
control the ma!l of a prisoner. 

The prison authorities may properly regulate and 
control the mail of a prisoner,89 and the withhold- 
ing of mail from a prisoner has been held purely a 
matter of prison regulation within the adminis¬ 
trative discretion of the warden and not within 
the jurisdiction of the court.?® Furthermore, a 
requirement that outgoing letters from prisoners 
be censored by the prison authorities has been held 
valid,9i and the prison authorities may, in a prop- 
er case, refuse a prisoner permission to mail a 
letter, without interference by the court.92 How- 
ever, in some inkances, provision has been made 
for the mailing of uncensored letters by prison- 
ers,98 and it has been held thaCt prison authori¬ 
ties must not prevent freedom of communication 
by prisoners with the courts, executive officers, or 

counsel.94 

d. Employmeixt of Prisoners 

In the absence of statutory permission, a prisoner 
may not be empioyed at hard labor, but,. by virtue of 
some statutory provisions, a person sentenced to a 
workhouse may be kept at hard labor. 

In the absence of statutory permission, prison¬ 
ers may not be empioyed at hard labor,95 since such 
employment would be the imposition of an addi- 


80b Me.—Jordan v, McAllister, 40 
A. S24, 91 Me. 481. 

81. Me.—Putnajn v. Fulton, 160 A. 

776, 131 Me. 232. 

50 C.J. p 838 note 17. 

OrlgliLal proceas fox oonmatxnent 
of coxLvlct to Jall, and not a mere 
copy thereof, should be left with the 
Jailer ,as evidence of his authority to 
hold the prisoner.—^Townsend v. 
Babbitt, 11 Gray, Mass., 468. 

88. Me.—Putnam v. Fulton, 160 A. 

775, 131 Me. 282. 

Deolaiatton held demtixrahle 
Me.—^Putnam v. Fulton, supra. 

83. Me.—[Putnam v. IFulton, supra. 

84. Ga.—Tate v.' National Surety 
Corporation, 200 S.E. 314, 68 Ga. 
App. 874. 

Xniplled right 

iCnder statute provlding penalties 
for refusal of sherilC to receive per- 
sons charged with, or guilty of, In¬ 
dictable offenses, sheriff has by Im- 
plicatlon right to refuse to receive 
any prisoner who is not charged 
with, or guilty of, an indictable of¬ 
fense.—^Tate V. National Surety Cor¬ 
poration, supra. 

85. N.T.—Fr^ch V. Willet, 17 N. 

T.Super. 649, 10 Abb.Pr. OS¬ 
SO C.J. p 344 note 44. . . 


86. N.Y.—Hinds v. Doubleday, 21 
Wend. 223—^Partridge v. Wester- 
velt, 13 Wend. 600. 

87. Tenn.—^Peters v. White, 53 S. 
W. 726, 103 Tenn- 390. 

88. N.Y.—People v. Clark, 1 Wkeel. 
Cr. 288. 

89. XJ.S.—Gerrish v. .State of Maine, 
D.C,Me., 89 F.Supp. 244—Reilly v. 
Hiatt, D.C.Pa., 63 F.Supp. 477. 

90. XJ.S.—[Reilly v. Hiatt, supra. 

91. XJ.S.—Gerrish v. State of Maine, 
D.C.Me., 89 F.Supp. 244. 

itoxig-estahlished mle 

The requlrements that outgoing 
letters from prisoners be censored 
by prison authorities is a proper 
and long-established rule in state as 
well as federal prisons.—Gerrish v. 
State of Maine, supra. 

98. U.S.—Numer v. Mlller, C.C.A, 
Cal., 166 F.2d 986. 

Derogatory oommeiLts on prison 
management 

Refusal dj prison authorities to 
permit prisoner to mail a lesson 
sheet of a eorrespondence course he- 
cause of derogatory comments there¬ 
in pertaining to prison management, 
and statement of prisoner therein 
that he enrolled in course because he 
'intended to wrlte a book exposing 

873. 


prison brutallty, with ladmonition 
that prisoner would not’ be' allowed 
to proceed with course unless he 
changed his tactics, did not consti¬ 
tute a denial of prisoner^s constltu- 
tlonal righlif, and did not present a 
case cognizable by dlstrlct cotirt.— 
Nlimer v. Miller, supra 

93. XJ.S.—^Liowe V. Hiatt, l>.G.Pa, 
77 F.Supp. 303. 

■^Prisoners’ mai^ ,box7 
The establishment of a “prisoners* 
mail box,** the procedure through 
which prisoners in federal peniten- 
tiaries may write letters, uncensored 
in the institution, to the director of 
the fedexal bureau of prisonis, pro¬ 
vides a method by which a prisoner 
may have access .to administrative 
relief for mistreatment.—^Lowe v. 
Hiatt, supra. 

94. Md.—State ex rei. Jacobs v. 
Warden of Md. Fenitentiary, 59 
A.2d 753. 

Denial of right to communicate 
with the courts, without Interfer¬ 
ence by prison authorities, does not 
require release from custody.—War- 
field V. Raymond, Md., 71 A.2d 870^ 

95. Utah.—^Royce v. Salt Lake City, 
49 P. 290, 16 Utah 401. 

Regulation of convlct labor in gen- 
eral see Convicts 13. 
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tional labor.®® However, by virtue of some statti- 
tory provisions, a person sentenced to a work- 
house may be kept at liard labor.®*^ A statute pro- 
viding that the highway commission shall have ex- 
clusive power to appoint any guards necessary for 
the working of prisoners on the public roads has 
been held not invalid as depriving the sheriff of 
his rights to guard prisoners.®® 

e. Frivilege of Prison Boxuids 

The tendency of modern legislation on the subject 
of imprisonment for debt Is to render It as littie irJt- 
some as possible, so that it constitutas scarcely a priva- 
tion of liberty, by the estabiishment of what are termed 
“pplson bounds,” “jaii liberties/' “Jaii limits," op “JaiI 
yards/’ which are designated areaSf usualiy of consid- 
erabie extent, wlthin which the prlsoner is permltted 
to go at llberty on gfving a bond that he wiil not go 
beyond the prescribed iimits. 

The tendency of modem legislation on the sub¬ 
ject of imprisonment for debt is to render it as 
littie irksome as possible, so that it constitutes 
scarcely a privation of liberty,®® by the estabiish¬ 
ment of what are termed “prison bounds,” “jail 
liberties,” "jail Iimits,” or "jail yards,” which are 
designated areas, usualiy of considerable extent, 
within which the prisoner is permitted to go at lib¬ 
erty on giving bond that he will not go beyond 
the prescribed Iimits.^ Such areas are generally 
considered to be, in effect, an extension of the 
walls of the jail.® The functions of a jailer, or 
like prison official, in allowing prisoners such lib¬ 
erties is administrative in character.® 


While a sheriff may have no control over the 
body of a debtor after a bond for jail liberties has 
been given,^ a debtor within the prison rules is 
stili a true prisoner in the eyes of the law.® The 
word “committed” in a statute providing for jail 
liberties for persons committed to jail has been 
distinguished from the word “convicted,” so as to 
make the statute applicable to persons committed to 
jail in civil cases rather than to one imprisoned for 
a criminal offense.® 

f. Visitors 

(1) In general 

(2) Prisoner^s attomey 

(1) In General 

A prisoner is not to be allowed untrammeled Inter- 
course with the outside World, and a Jaller, or IIke pris- 
on offlcIal, may require persons seeking admission to the 
Jail or prison, as visitors, to submit thelr persons to a 
proper and orderly examination or search, although he 
may not search such persons by force or without their 
consent. 

A prisoner is not to be allowed untrammeled in- 
tercourse with the outside world,’^ and, by virtue 
of some statutory provisions, no person, with cer- 
tain exceptions, may be allowed access to a prisoner 
in solitary confinement awaiting the infliction of 
the punishment of death, without an order- of the 
court® Under such a statute, substantial and per- 
suasive reasons should exist for the entry of an 
order authorizing an excluded person to visit a 


96. TTtali.—^Royce v. Salt Lake City, 

supra. * 

97. Ohio.—^Bell v. Cincinnati, 88 N. 
R 128, 80 Ohio St. 1, 23 L.R.A.. 
N.S., 910. 

50 C.J. p 343 note 40. 

98. Tenn.—State ex rei. Horner v. 

Atkinson, 152 S-W.Zd 620, 177 

Tenn. 660. 

PxovlsiDXL f ox approval by Bhexlff 
In the statute providing that, in 
counties having a certain population, 
the highway commission shall have 
exclusive power to appoint any 
guards necessary for the working 
of prisoners on the public roads of 
the counties, the provisions that the 
apiK)intment of guards shall be ap- 
proved by the sheriff of the county 
are too plain to be disregarded.— 
State ex rei. Horner v. Atklnson, su¬ 
pra. 

99. Me.—Codman v. liowell, 3 Me. 
S2. 

1. Me.^—Codman v. Lowell, supra. 
N.T.—^Dole V. Moulton, 2 Johns.Cas. 
205. 

Avoidance of oondneznent within 
prison by debtor subject to im¬ 
prisonment under execution by 


means of prison-llmits bond see 
Executions §§ 434-437. 

Right of one committed for con- 
tempt to jail liberties see Con- 
tempt I 101. 

yard’’ Is a term sometimes 
used as synonymous with “debtors' 
liberties.’*—Codman v, Lowell, 3 Me. 
52, 56. 

<<Pri8on, bounds” are the Iimits of 
the territory surrounding a prison, 
within which an imprisoned debtor, 
who is out on bonds, may go at 
will,—Commonwealth v. Donovan, 6 
Pa.Dist.&Co. 333. 

The texritorlal Umlts or looation 
of prison bounds, or of the liberties 
of the prison, axe those duly es- 
tablished by the proper authorlties. 
— ^Bly V. Parsons, 2 Conn. 382—50 
C.J. p 331 note 35. 

Conn.—^Bolton v. Cummings, 25 
Conn. 410. 

50 C.J. p 330 note 23 [bj, p 352 note 

8 . 

3. R.I.—Sullivan v. Davis, 96 A. 
216, 38 E.L 382. 

4. Mich.—^Kruse v. Kingsbury, 60 
N.W. 443, 102 Mich. 100. 

50 C.J. P 344 note 66. 
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5. Va.—^Meredith v. Duval, 1 Munf. 
76, 16 Va. 76. 

50 C.J. P 330 note 25 [cj, p 344 note 

66 . 

6. N.C.—State v. Pearson, 6 S.B. 
387, 100 N.C. 414. 

Right of one Imprisoned for crime 
to jail liberties generally see Con- 
victs § 10. 

7. D.C.—^Laughlin v. Cummings, 106 
F.2d 71, 70 AppJD.C. 192. 

Fri 802 ter’s photographex and physi- 
dan 

An application by clty prison in- 
mate, awaiting grand jury action, 
for permission to bring photograph- 
er Into prison to make photographs 
of applicant and to have his physi- 
cian examine hlm at prison for evi- 
dentlary purposes, will be denled, in 
view of his right to have appro- 
prlate notations respectlng his inju¬ 
ries and physica! appearance made 
by prison physlcian and when ap¬ 
plicant appears in magistrate’s 
court.—^People v. Silvers, 49 N.T.S. 
2d 827, 182 Misc. 627. 

8. N.T.—^People v. Dowling, 22 N.Y. 
3. 2d 645, 175 Misc. 245. 
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person incarcerated in the death housc.* On tlie 
other hand, a statute providing for the prescribing 
of niles for the government of a jail does not, as 
to the lay public, authorize an order prohibiting 
persons from talking to prisoners.i® 

Right to search visitors. A jailer or like prison 
oflBcial may require persons seeking admission to 
the jail or prison, as visitors, to submit their per¬ 
sons to a proper and orderly examination or search,ii 
or permit visitors to enter without being searched 
if, in his opinion, they are proper persons to be re- 
lieved of that formality.i^ If visitors do not con- 
sent to be searched, they may be refused admit- 
tance,i3 required to depart,!^ or they may be eject- 
ed;i5 t)ut a jailer or like prison official has no au- 
thority to search them by force or without their 
consent.^® 

(2) Prisoner’s Attorney 

A Jailer, or like prison offlciai, has a certain dlscre- 
tion as to admitting attorneys to Jail or prison for the 
purpose of seeing ciients, and such visits by an attorney 
are «ubject to being regulated by reasonable ruies with 
which he must compiy, but an opportimity to consuit 
counsei must be preserved to a prisoner, and a jailer, or 
like prison official, may not arbitrarlly deny a prisoner 
conflned in jail or prison the privilege of conferring with 
counsei. 

A jailer, or like prison official, has a certain dis- 
cretion as to admitting attorneys to jail or prison 
for the purpose of seeing ciients,and such visits 
by an attorney are subject to being regulated by 
reasonable ruies with which he must comply.i® The 


rights of an attorney in this respect are not un- 
limited,!® and, similarly, the right of a prisoner to 
consuit with an attorney is not an unlimited one.^® 
On the other hand, an opportunity to consuit coun¬ 
sei must be preserved to a prisoner,21 and a jailer, 
or like prison official, may not arbitrarily deny a 
prisoner confined in jail or prison the privilege 
of conferring with counsei ,‘22 nor may he arbi¬ 
trarily deny an attorney the right to consuit with 
his Client who is confined in jail or prison ,*22 and 
these rights apparently apply as to a person con¬ 
fined in jail or prison as a witness.24 

§ 19. -Place of Confinement 

a. In general 

b. Transfer of prisoners 

a. In C^eral 

The place of confinement of prisoners Is that which 
Is designated by law. 

The place of confinement of prisoners is that 
which is designated by law. 25 Although the leg- 
islature has conferred on the inspectors of a state 
prison power to contract with a city for the con¬ 
finement and maintenance of a certain class of 
convicted persons in the city house of correction, 
there is no authority for sentencing such convicts 
to be confined in the house of correction until the 
power granted the inspectors has been exercised 
by them and a contract entered into.2® Under some 
statutory provisions, the authority of a bureau of 


9. N.T.—People v. Dowllngr, 22 N. 
T.S.2d 64S, 175 Misa 245. 

Jn absexLoe of coupeUlng' xeasons 
fox favoxable actloii, a brother-ln- 
law's appllcation for an order per- 
mittlnfT him to visit condemned pris¬ 
oner, based on affidavit recitlng: that 
deponenfs wife who was a sister 
of condemned prisoner had visited 
him on several occasions and that 
deponent was informed that prisoner 
had reauested deponent to visit him, 
was denied, where no compellins: 
reasons existed for favorable action. 
—^People V. Dowlingr, supra, 

10. Ky.—Henry v. Wilson, 61 S.W. 
2d 305, 249 Ky. 589. 

Beason for xule 

Statute provldingr that county 
court shall prescribe ruies for gov- 
emment of jail only pertains to In- 
temal management of jail, and coun¬ 
ty court order prohibltlng persons 
from talking to prisoners is admin¬ 
istrative order and not judicial or¬ 
der.—^Henry v. Wilson, supra. 

11. Ala.—Shields v. State, 16 So. 85, 
104 Ala. 36, 53 Am.S.R. 17. 

12- N.T.—People v. Wright, 40 N.T. 


e. 286, 7 App.Div. 185, afflrmed 44 
N.B. 1036, 160 N.T. 444. 

13. Ala.—Shields v. State, 16 So. 
86 , 104 Ala. 35, 53 Am.S.R. 17. 

14. Ala.—Shields v. State, supra. 

15. Ala.—Shields v. State, supra. 

16. Ala.—Shields v. State, supra. 

17. Tex.—Parrall v. Hood, Civ.App., 
32 B.W.2d 480—Wilmans v. Har- 
ston, Civ.App., 234 S.W. 233. 

ZSven when they are dlscharging 

professional dutles to cUents, sheriif 
has right to exercise discretion and 
caution in admitting attorneys to 
jail.—^Farrall v- Hood, Tex.Civ.App,, 
32 S.W.2d 480, 

18. Tex.—^Parrall v. Hood, supra. 
Forblddlng solloitatlon. of busiiiess 

Rule promulgated by sheriff, for- 
bidding attorney, interviewing Client, 
to sollcit business from other pris¬ 
oners, which constltutes misdemean- 
or, is reasonable.—EE^rall v. Hood, 
supra. 

19. D.C.—^Laughlin v. Oummings, 
106 P.2d 71, 70 APP.D.C. 192. 

20 . D.C.—^Laughlln V. Cummlngs, 
supra. 


21. D.C.—Laughlln v, Cummings, 
supra. 

22. Tex.—^Farrall v. Hood, ClY.App., 
32 S.W.2d 480—Wilmans v. Har- 
ston, Civ.App., 234 S.W. 233. 

Liiability for refusal of right see 
supra § 12. 

23. Tex.—^Parrall v. Hood, Civ. 
App., 32 S.W.2d 480. 

50 C.J. p 346 note 76. 

24. Tex.—^Hamilton v. State, 163 
S.W. 331, 68 Tex.Cr. 419. 

60 C.J. p 346 note 77, 

25. Ala.—^Bx parte State, 103 So. 68, 
20 Ala.App. 473. 

60 C.J. p 346 note 79. 

Power of legislature to designate 
place of imprisonment see Crimi- 
nal Law § 1976. 

Imprisonment of: 

City prisoners in county jalls and 
vice versa see supra S 4. 

United States prisoners in state 
or county prisons see supra S 8. 

26. Mich.—^Humphrey v. People, 39 
Mich. 207—Doreey v. People, 37 
Mich. 382. 
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prisons over certain’ prisoners may not be limited 
by an order of a sentencing judge directing that 
stich prisoners remain in a designated jail within 
the geographic jurisdiction of the court pending 
an appeal from their convictions, even though they 
elect not to conimence Service of their sentences 
pending appeal.27 

Where a statute so provides, persons detained 
for trial on criminal charges should not be put 
or kept in the same room with prisoners under 
sentence,28 and the same is tnie with respect to 
persons detained as witnesses.^® Moreover, per¬ 
sons detained as witnesses have been held to be 
within a statute providing that persons held on civil 
process shall not be confined in a room with those 
arrested on a criminal charge.^o A sheriff may 
be liable to punishment if, without strong circum- 
stances of excuse, he should put a debtor in a 
cell set apart for felons;^! and a fortiori he may 
not be punished for refraining from placing a debt¬ 
or in such a cell without some strong reason for 


so doing.3* 

It has been held that, if a sheriff is to be impris- 
oned, he may not be confined in the county jail, 
but the coroner is left to the common-law rule by 
which he may make his ovm horne or any other 
place a prison.33 

b. Transfer of Prisoners 

(1) In general 

(2) In case of sickness or insanity 
(1) In General 

Under some statutory provisione, authority, express 
or Implied, is glven to an offlcial or a board to transfer 
or remove prisoners from one place of Incarceration to 
another; but a transfer or removal of prisoners should 
be made oniy by the authorities designated by statute 
for that purpose, and onIy In the cases provided for. 

Under some statutory provisions, authority, ex¬ 
press or implied, is given to an ofEcial or a board 
to transfer or remove prisoners from one place 
of incarceration to another.34 A statute of this 


27- U.S-—^Petition of Wnfong, D.C. 
Mich., 6 "F-R-D. 564, certiorari de- 
nied McGuire v. U.S., 68 S.Ct. 648. 
333 U.S. 846. 92 L.EdL 1129. re- 
hearing denied 68 S.Ct. 896, 333 XJ. 
S. 878. 92 L..Ed. 115*4. 

FersoBji convicted of offense against 
tfnited States 

The authority of the bureau of 
prisons over persons convicted of an 
offense against the United States 
could not he limited by order of 
sentencing judge that they remain 
in a designated county jail within 
the geographlc jurisdiction of the 
court pending appeal from their con¬ 
victions, even though they elected 
not to commence Service of sen¬ 
tences pending appeal.—^Petition of 
Wilfong. I>.C.Mich., 6 F.R.D. 564. cer- 
.tiorari denied McGuire v. U. S., 68 
S.Ct. 648, 333 U.S. 846, 92 L.Fd. 1129, 
rehearing denied 68 S.Ct. 896, 333 U. 
S. 878, 92 L.Bd. 1154. 

28L N.Y.—People v. Williams, 55 N. 
E.2d 37, 292 N.T. 297. 

28. N.Y,—People v. Williams, su¬ 
pra 

Taking into custody, commitment, 
and detention of witnesses failing 
to give security for appearance 
generally see the C.J.S. tltle Wit- 
nesses 9 33, also 70 C.J. p 66 note 
61-p 67 note 70. 

2a Mlch.—^In re Lewellen, 62 N.W. 
554, 104 Mlch. 318. 

33. S.C.—^Plarrar v. Bames, 46 S.C. 
U. 234. 

SSm S.CL—Farrar v- Baxties, supra 

88- I7-T.—^Day Brett, 6 Johns. 

21 . 


34. U.S,—Zerbst v. Kidwell, C.C.A. 
Ga, 92 P.2d 756, reversed on other 
grounds 58 S.Ct. 872, 304 U.S. 359, 
82 L.Ed. 1399, 116 A.L.R. 808. 
Okl.—Ex parte Allen. 192 P.2d 289, 
86 Okl.Cr. 48, certiorari denied 
Allen V. Burford, 68 S.Ct. 1333, 334 
U.S. 830, 92 L.Ed. 1757—Ex parte 
Neighbors, 187 P.2d 276, 85 Okl. 
Cr. 183. 

50 C.J. p 345 note 86. 

Statute held not Invalid 
The statute authorizing transfer 
of federal prisoners from one place 
of confinement to another and in- 
tended to apply to prisoners confined 
under sentence pronounced before as 
well as after its passage is not in- 
valid.—Stroud v. Johnston, C.C.A. 
Cai., 139 F.2d 171, certiorari denie<j[ 
64 S.Ct. 846, 321 U.S. 796, 88 L.Ed. 
1085. 

Sentence as Including transfer pxo- 
vision 

Any judgment sentenclng a per- 
son convicted of crime to the state 
prison must be read as if it States 
that he is subject to be transferred 
to another penal institution by the 
board of public welfare under power 
granted board by statute.—State v. 
Rardon, 46 2C.E.2d 605, 221 Ind. 154— 
Mellot V. State. 40 N.E.2d 655, 219 
Ind. 646. 

Court hearlng held unneoessary 
A statute providing for court 
hearing for transfer from one insti¬ 
tution to another, applicable to those 
originally sentenced to reformatory, 
does not apply to those sentenced in 
the flrst instance to penitentiary.— 
People V. Wheeler, 64 N.E.2d 866, 
.'!92 111. 455, certiorari denied 66 S. 
Ct. 904, 327 U.S. 802, 90 L.Ed. 1027. 
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Bemaud to trial court unneoessary 
U.S.—Cox v. McConnell, C.C.A,Ga., 
80 F.2d 258. 

Matter of dlscretion 
U.S.—Stroud V. Johnston, C.C.A.CaJ., 
139 P.2d 171, certiorari denied 64 
S.Ct 846, 321 U.S. 796, 88 L.Ed. 
1085. 

Bemoval or transfer held proper 

(1) In general. 

Ind.—^Mellott v. State; 40 N.E.2d 655, 
219 Ind. 646. 

Md.—Belch v. Raymond, 76 A.2d 96. 
N.T.—^People ex rei. Palmer v. Sny- 
der, 18 N.T.S.2d 378, 259 App.Div. 
775. appeal denied 20 N.T.S.2d 412, 
259 App.Uiv. 937. 

Okl.—^Ex parte Barber, 196 P.2d 696, 
87 Okl.Cr. 201, certiorari denied 
In re Barber, 69 S.Ct. 69, 335 U.S. 
847, 93 L.Bd. 397—Ex parte Neigh- 
bors, 187 P.2d 276, 85 Old.Cr. 183. 
50 O.J. p 345 note 86 [b]. 

(2) A prisoner sentenced in the 
District of Columbia under Inde¬ 
terminate Sentence cuad Parole Act 
was lawfully transferred to federal 
penitentiary outside of District pf 
Columbia.—^Bracey v. Zerbst, C.C.A- 
Kan.. 93 P.2d 8. 

(3) Persons electing not to com¬ 
mence Service of sentences pending 
appeal from conviction of offenses 
against the United States and there- 
upon commltted to county jail with¬ 
in geographic jurisdiction of sen- 
tencing court were properly re- 
moved, notwithstanding their pro- 
tests, by order of the director of 
United States prisons to a federal 
correctional institution beyond the 
Jurisdictlonal limits of sentenclng 
court, but within the Circuit of ap¬ 
pellate court havlng jurisdiction of 
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nature is remedial,35 and should be given a liberal 
construction,^® so as to apply to prisoners confined 
under sentences pronounced before, as well as after, 
its passagej^*^ and, ordinarily, a written order is, 
unnecessary to make such a transfer.38 

On the other hand a transfer or removal of a 
prisoner should be made only by the authorities 
designated by statute for the purpose,89 and only 
in the cases provided for.^0 Transfers should not 
be made arbitrarily,^^ or in excess of the powers 
delegatcd to the authorities,^^ or contrary to ex- 
press legislative classifications,^3 so that, where 
such a transfer is made, ij: has been held void,^^ 
and the authorities have been directed to retum 
the prisoner to the proper place of confinement.^® 
Moreover, an oflScial may not be required to trans¬ 
fer a prisoner from one institution to another in 
the absence of good cause shown, even though he 


has the authority to make such a transfer.^®’ 

Change of locaHon of jail. By virtue of some 
statutory provisions, it is the duty of certain offi- 
cials to remove prisoners to a newly located state 
prison where the location of such prison has been 
changed after their incarceration.^7 Where a per- 
son convicted of a crime against the United States 
is sentenced to a state jail, the keeper of such 
jail has been held authorized to remove such pris¬ 
oner to another place to which the jail has been 
removed by the authority of the state legislature.^® 

(2) In Case of Sickness or Insanity 

Ordfnarlly, a prisoner may be transferred to a hos- 
pltal where hospital treatment becomes reasonably nec- 
essary during his incarceration. 

Ordinarily, a prisoner may be transferred to a 
hospital where hospital treatment becomes reason- 


appeaJ, where the clrcumstances 
were such as not to resuit In a dep- 
rivation of the safegruards contem- 
plated by statute.—Petition of Wil- 
fong, D.C.Mich., 6 (P.R.D. 664, cer¬ 
tiorari denled McGuire v. nj. S., 68 
S.Ct. 648, 333 U.S. 846, 92 L.Ed- 

1129,. rehearinsr denied 68 S.Ct. 896, 
333 -U.S. 878, 92 L.Ed. 1164. 

(4) A federal prisoner may, prior 
to his release, be transferred to a 
state in which he is wanted. for vlo- 
lation of state law.—^Boyce v. U. S., 
D.C.Pa., 62 F.Supp. 116. 

(6) On expiration of contract wlth 
one workhouse to maintaln county 
prisoners and making of another 
contract with another workhouse, 
the sherlff has authority to transfer 
to latter workhouse a prisoner com- 
mltted to former.—^In re Robinson, 
30 O.C.A. 333. 

35. U.S.—Stroud v, Johnston, C.C.A. 
Cal., 139 F.2d 171, certiorari de¬ 
nled 64 S.Ct. 846, 321 U.S. 796, 88 
L.Ed. 1086—In re Berman, aCA. 
IlL, 80 F.2d 361, certiorari denied 
Berman v. McDonnell, 66 S.Ct. 682, 
298 U.S. 660, 80 L.Ed. 1386. 

36. U.S.—In re Berman, C.C.A.I11., 
80 ■F.2d 361, certiorari denied Ber¬ 
man V. McDonnell, 66 S.Ct 682, 
298 -U.S. 660, 80 L.Ed. 1386. 

^lio may pass on transfers 
Under statute authorlzing- attor- 
ney greneraJ or his authorized repre- 
sentative to transfer federal prison¬ 
ers from one place of conftnement to 
another, director of bureau of prls- 
ons could pass on transfer of fed¬ 
eral prisoners.—^In re Berman, C.C. 
A.I11.. 80 P.2d 361, certiorari denied 
Berman v. McDonnell, 56 S.Ct 682, 
298 U.S. 660, 80 L.Ed. 1386. 

37. U.S.—Stroud v. Johnston, C.C. 
A.Cal., 139 F.2d 171, certiorari de¬ 
nied 64 S.Ct 846, 321 U.S. 796, 88 


[ L.Ed. 1086—^In re Berman, C.C.A. 
111., 80 F.2d 361, certiorari denied 
Berman v. McDonnell, 66 S.Ct. 
682, 298 U.S. 660, 80 L.Ed. 1386. 
Bepeal by impUoatlon 

A statute relatingr to the transfer 
of prisoners, purportlngr to revise 
the entire subject matter covered by 
an earlier statute and containingr ad- 
dltional provisions for carrying* Into 
efCect the same objects as the earlier 
statute, repeals the earlier statute 
by impllcation, although no refer- 
ence is made thereto.—Ex parte 
Bums, Okl.Cr., 202 P.2d 43?—^Ex 
parte Olden, Okl.Cr., 199 P.2d 228, 
overrullnff Ex parte Neigrhbors, 187 
P.2d 276, 86 Okl.Cr. 183—Ex parte 
Himes, Okl.Cr., 199 P.2d 226. 

38. U.S.—Whittaker v. Brannan, 

Va, 252 F. 666, -166 C.C.A. 6, 

Xn, absence of statute regulrin^r it, 
an order of the proper offlcials for 
the transfer of prisoners from one 
penal institution to another need not 
be in writiuff.—-Whittaker v. Bran¬ 
nan, supra—60 C.J, p 345 note 89. 

39. Miss.—^Ex parte Buck, 61 So. 
651, 104 Miss. 661. 

60 CJ. P 346 note 88. 

40. Ind.—^Huber v. Roblnson, 23 
Ind. 137. 

60 C.J. p 345 note 87. 

41. Okl.—^Ex parte Allen, 192 P.2d 
289, 86 Okl.Cr. 48, certiorari de¬ 
nied Allen V. Burford, 68 S.Ct. 
1333, 334 U.S. 830, 92 L.Ed. 1767— 
Ex parte Neigrhbors, 187 P.2d 276, 

85 Okl.Cr. 183. 

42- Okl.—^Ex parte Neigrhbors, 187 
P,2d 276, 86 Okl.Cr. 183. 

43. Okl.—^Ex parte Allen, 192 P.2d 
289, 86 Okl.Cr. 48, certiorari de¬ 
nied Allen V. Burford, 68 S.Ct. 
1333, 334 U.S. 830, 92 L.Ed. 1767— 
Bx parte Neigrhbors. 187 P.2d 276 

86 Okl.Cr. 183. 
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[44. Okl.—Ex parte Allen, 192 P.2d 
289, 86 Okl.Cr. 48, certiorari denied 
Allen V. Burford, 68 S.Ct. 1333, 334 
U.S. 830, 92 L.Bd. 1767. 

46. Okl.—Bx parte Allen, 192 P.2d 
289, 86 Okl.Cr. -48, certiorari de¬ 
nied Allen V. Burford, 68 S.Ct. 
1333, 334 U.S. 830, 92 L.Bd. 1757— 

- Bx parte Neiffhbors, 187 P.2d 276. 
86 Okl.Cr. 183. 

' 43, U.S.—Aderhold v. Lee, C.C.A. 
Ga., 68 F.2d 824, certiorari denied 
Lee V. Aderhold, 64 S.Ct. 718, 292 
U.S. 633, 78 L.Bd. 1486, and Da- 
vls V. Aderhold. 64 S.Ct. 861, 292 
U.S. 647, 78 L.Ed. 1498. , 

Wbat oonstltutes grood cause 

(1) Fact that persons convicted in 
District of Columbia were, hecause 
confined at Atlanta^ eligrible for pa- 
role only after servingr one third of 
term, but could be paroled after 
servingr one flfth of term, under sub- 
seqiuent retroactlve statute, if con¬ 
fined in District of Columbia^ has 
been held not to empower court to 
require transfer.—^Aderhold v. Lee, 
C.C.A.Ga., 68 F.2d 824, certiorari de¬ 
nied Lee V. Aderhold, 54 S.Ct 718, 
292 UJS. 633, 78 L.Ed. 1486, and Da- 
vis V. Aderhold, 54 S.Ct. 861, 292 U. 
S. 647, 78 L.Ed. 1498, 

(2) One convicted of murder, al- 
thougrh without funds, was not en- 
titled to an order directingr warden 
to transfer him from state prison 
to his horne county in order to fa¬ 
cilitate consultation with attorneys 
regrardinff further proceedingrs to 
protect his rigrhts.—^People v. HofC- 
ner, 76 N.T.S.2d 916, 191 Mlsa 346. 

47. Pa-—^In re Reddill*s Case, 1 
Whart. 445. 

16 C.J. p 1377 note 47. 

48. U.S.—^In re Hartwell, C.C.Mass., 
11 P.Cas.No.6,173, 1 Lowell 636. 
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ably necessary during’ his incarceration.^® Under j custody of the convict has been tinconditionally 


some statutes, a prisoner in a state prison, in a 
proper case, may be transferred to a state hos- 
pital,®® such as a hospital for the insane,and 
a statute authorizing an official to remove a pris¬ 
oner to a state hospital for the insane enters into, 
and becomes part of, a sentence as though spread 
on the record with the sentence.^® The purpose of 
such a statute is to provide a proper method for 
such a transfer when the best interests of the pris¬ 
oner and the other inmates require it,53 and, under 
such a statute, the determination of the prisoner’s 
sanity by the designated oflSciaI has been held 
an administrative function,®^ which he may exer- 
cise without notice to the prisoner,^^ or without 
giving him an opportunity to be heard or to present 
evidence as to his sanity.^ 6 

WTiere a statute requires the maintenance of 
hospital quarters in a jail having a “large number” 
of prisoners, hospital facilities nearest at hand must 
be used for sick prisoners in jails to which the 
statute does not apply.^^ Where a prisoner, se- 
lected by the county supervisor to work the roads 
has become ill and has been sent to the penitentiary 
which has offered its facilities for the treatment 
of such prisoners, on a refusal, after the prisoner’s 
recovery, to rcdeliver him, the burden is on the 
superintendent of the penitentiary to show that the 


delivered.58 

In case of contagious disease. A prisoner found 
to have a contagious disease should be removed 
and i solat ed to some room or place having no con- 
nection with the other prisoners.^® 

§ 20. Discharge of Prisoners 

a. In general 

b. On expiration of term of imprison- 

ment 

a. In Greneral 

A prisoner may not I»e discharged before the ex¬ 
piration, by law, of the term of Imprisonment duly im- 
posed on him except by proper authority exercised in 
the manner prescribed .by law; provision may be made 
by statute for the payment of a gratulty to a prisoner on 
his discharge. 

A prisoner may not be discharged before the 
expiration, by law, of the term of imprisonment 
duly imposed on him except by proper authority 
exercised in the manner prescribed by law,®® and 
it has been held that, in order to entitle a prisoner 
to his release, an order purporting to affect the 
terms of his commitment must be served on the 
warden.®^ A certificate of discharge of a pris¬ 
oner relating to a conviction for one offense does 
not operate to discharge him from an incompleted 
sentence for another offense.®^ A statute author- 


49. Vt.—^Mansan v. EVajizoni, 75 A. 
2d 655. 

Pxlsoner os olose Jall execstion 
may be removed to hospital when 
hospital treatment is reasonably 
necessary but the aafe and striet or 
close custody of the sherlff or his 
deputies should continue while the 
prisoner is at the hospital.—^Mangan 
V. Franzoni, supra, 
sa N.T.—^People ex rei. Russo v. 
Shaw, 67 N.T.S.2d 483, 269 App. 
Div. 919—Troutman v. State, 72 
IC.T.S.2d 177, 190 Misc. 449, re- 
versed on other grounds 79 N.Y.S. 
2d 709. 273 App.Div. 619. 

51. N.T.—Troutman v. State, su¬ 
pra. 

Zien^rth o>f conihieinLeiit 

A prisoner was not unlawfully 
conflned at state hospital for the in¬ 
sane on ground that his conllnement 
was permanent, where, under go^’- 
emor'8 order by which prisoner was 
transferred from prison to hospital 
for insane, his commitment was for 
such time as added to the time al- 
ready ser\’ed by such prisoner will 
eQual the terms of his origrinal sen- 
teoces.—^Ex parte Soborsky, 199 A. 
767. 109 Vt 476. 

sa. vt —Ex parte fioborsky, supra. 

53. Vt—Ex parte Soborsky, supra. 

54. Vt—^Ex parte Soborsky, supra. 


55. Vt—^Ex parte Soborsky, supra. 
66. Vt—^Ex parte Soborsky, supra. 

57- La.—^tate v. Brouillette, 111 
So. 491, 163 La. 46. 

SO C.J. p 345 note 91. 

58. S.C.—^White v. Sanders, 103 S. 
E. 86, 114 S.C. 54. 

59. Okl,—Hunt v. Rowton, 288 P. 
342, 143 Okl. 181. 

Snltable place 

Where a jailer discovers that one 
of the prisoners is suffering: from a 
contagious disease, he should re¬ 
move him to a sui tabi e place and 
keep him there untll he has served 
his sentence.—^Matter of Boyce, 88 
N.Y.S. 841, 43 Misc. 297—60 C.J. p 
345 note 92. 

ea N.Y.—Matter of Droege, 114 N. 
Y.S. 375, 129 App.Div. 866, appeal 
dlsmissed 90 N.E 340, 197 N.Y. 
44. 

50 C.J. p 346 note 95. 

Discharge of convicts from custody 
of lessees for their labor see Con¬ 
victs § 25. 

Discharge of one imprisoned: 

For nonpayment of costs see Costs 
§ 464. 

For nonpayment of fine see Fines 

5 12 . 

In bastardy proceedings see Bas- 
tards S 117 b. 
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Under exeeution against person 
see Exeeutions S§ 429-449. 
Rearrest after illegal discharge see 
Arrest § 21. 

Power of supreme court 

As respects sheriiTs duty to obey 
order of supreme court justice di- 
recting sherlff to release and dis¬ 
charge prisoner, supreme court had 
complete power to grant, modify, 
and vacate order of arrest and final- 
ly pass on bail.—Lang v, Dreyer, 9 
K.Y.S.2d 970, 170 Misc. 207. 

Whea pardott is graatod, a jailer 
must liberate his prisoner.—^In re 
Blegle, 6 Ohlo S. & C.P. 583. 7 Ohio 
N.P. 561—50 C.J. p 346 note 4. 

61. CaL—^Ex paxte Sargen, 27 P.2d 
407, 135 CaIA.pp. 402. 

Beason for rule 

State prison warden, not being re- 
quired to attend hearing of proceed- 
ing, in which prisoner, temporarily 
removed from his custody, appears 
as witness. or charged with con¬ 
structive notice of what happens 
therein, order, made therein, pur¬ 
porting to affect terms of prisoner*s 
commitment, must be served on 
warden to entitle prisoner to release. 
—^Ex parte Sargen, supra. 

62. U.S.—Ba nk s v. 0'Qrady, C-C.A. 
Neb., 113 P.2d 926. 
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izing workhouse commissioners to discharge a 
prisoner under certain circumstances, even if con- 
stitutional, does not authorize them to discharge 
a person sentenced to a term in the workhouse 
where such sentence has been suspended and the 
person has never been sent to the workhouse.®^ 

A sheriff is not authorized to discharge a per¬ 
son not arrested by him or his deputy by a statute 
providing that a prisoner who is arrested, charged 
with a misdemeanor, and held to answer it, or who 
is arrested by virtue of a capias or an indict- 
ment for a misdemeanor, shall be discharged by 
the committing magistrate or officer making the 
arrest under a capias on his own recognizance 
without security.®^ After a prisoner has been 
admitted to the liberty of the jail limits on giving 
a bond, the sheriff no longer has any power to dis¬ 
charge him.®® 

Gratuities to discharged prisoners, Provision 
may be made by statute for the payment of a gratui- 
ty to a prisoner on his discharge.®® Under some 
statutes, where a prisoner is ordered resentenced. 


he is ordinarily not discharged from prison so as 
to be entitled to a statutory allowance of money,®^ 
but, if the resentence does not provide for his in- 
carceration in a state prison, he is entitled to such 
an allowance.®® The intent of the legislature is 
controlling in determining whether a later statute 
on the subject of gratuities to prisoners repeals 
earlier statutes on the same subject.®® 

b. On Expixation of Term of Lnprisonment 

On the expfratlon of his term of Imprlsonment, a 
prisoner is entitled to be discharged in the absence of 
any legal Justlflcation for his further detention. 

On expiration of term of imprisonment, a pris¬ 
oner is entitled to be discharged in the absence 
of any legal justification for his further detention,^® 
and the head of a penal institution may not hold 
a prisoner in confinement after the expiration of 
the term provided in the commitment under which 
he is held.7l Moreover, the jurisdiction of a pa- 
role board to continue the incarceration of a 
prisoner ceases at the expiration of the maximum 
punishment fixed by statute for the crime for which 


Seoond offense while on parole 
Where prisoner at large under a 
parole was convicted of another of¬ 
fense and sentenced to penltentlary. 
a certidcate of discharge at conclu- 
sion of prisoner^s punishment for 
his second offense, which showed on 
its face that it related only to con- 
viction for second offense, did not 
operate to discharge sentence for 
ffrst offense which had not been 
completed.—^Banks v. 0'Grady, su¬ 
pra. 

63. Tenn.—^Rogers v. State, 47 S.W. 

697, 101 Tenn. 427. 

50 Cjr. p 346 note 96. 

6 ^ Ala.—Smith v. IStrobach, 50 
Ala. 462. 

65. Mich.—OSruse v. Klngsbury, 60 
N.W, 443, 102 Mich. 100. 

66 . U.S.—Carroll v. XJ. S., 100 Ct. 
Cl. 436. 

50 O-J. p 346 note 5. 

Dlsoretlon of ofHoial 

Under some statutory provisions a 
prisoner released by a final dis¬ 
charge is entitled only to such suit- 
able clothing and such sum of mon- 
ey, not to exceed a stated sum, as 
may be authorized by the attorney 
general in his dlscretion.—Carroll v. 
U. S., supra. 

67. N.T.—OTEeefe v. Wilson, 277 N. 
T.S. 101, 164 Misc. 340, afflrmed 
277 N.T.S. 102, 243 App.Div. 643, 
afflrmed 198 N.E. 383, 268 N.T. 
517, motion denled 198 N.E. 629, 
268 N.T. 632. 

68 . N.T.—0'Keefe v. Wilson, supra. 
Suspended sentence 

Aetion of court in resentencing 


prisoner imposing indeterminate 
sentence and suspendlng exeeution 
thereof amounted to discharge from 
state^s prison with respect to pris- 
oner’s rlght to statutory allowance. 
—0'Keefe v. Wilson, supra. 

68 . U.S.—Carroll v. U. S., 100 CLCl. 

436. 

Where, from the leglslatlve hls- 
tory of a statnte, it is apparent that 
the legislature intended to legislate 
fully on the subject of gratuities to 
prisoners In one enactment, previous 
enactments on the subject are re- 
pealed.—Carroll v. U. S., supra. 

70. 111.—^People V. Montana, 44 N.B. 

2d 569, 380 111. 596. 

50 C.J. p 346 note 2. 

Becommendatlon of ooiirt under 
parole act 

Trlal court's recommendation as 
to minimum and maximum duration 
of the Imprisonment under the pa¬ 
role act is part of the sentence, and, 
where the dTiratlon of Imprisonment 
has expired in accordance with the 
recommendation, the prisoner must 
be discharged.—^People v. Montana, 
supra. 

Paliure to provide empXoyment 

(1) In determining whether a 
prisoner Is entitled to his discharge 
as having completed his sentence 
I one sentenced to Imprisonment and 
I payment of flne and costs, being re- 
Quired by statute to work each day 
that he ia able, has been held enti¬ 
tled to credit of stated sum for each 
day on which he Is physlcally able 
and willing to work untU full pay- 
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ment of flne and costs, even though 
board of supervisors fails to fur- 
nish him work and facilities or 
means therefor, as required by stat¬ 
ute, and code sections assoclated 
with section containlng provision, 
stricken by amendatory act, that no 
convlct shall be credited with wages 
while in jail and not at work entltle 
convlct to credit of such sum on his 
fine and costs for each day spent In 
jail when ready, able, and willing to 
worl^ regardless of title of amenda¬ 
tory act, **An Act to amend [such 
section] so as to credit convicts 
with time served in Jail.”—Ex parte 
Jackson, 171 So. 645, 177 Mlss. 609. 

(2) However, it has also been held 
that, under a statute by which a 
prisoner may work out his flne and 
costs, a person, under sentence for 
breach of ordlnance, is not entitled 
to discharge without satlsfying sen¬ 
tence, notwithstanding fallure bf 
City, after notice, to provide em- 
ployment for working out flne and 
costs.—Bcholl V. Heumphreus, 14 P. 
2d 656, 136 Kan. 265. 

71- Ky.—Commonwealth v. Craw- 

ford, 147 S.W.2d 1019, 286 Ky. 382. 

Wliere unlawfnlly detained 

A warrant of commitment of a 
prisoner should distinctly state the 
terms on which he is entitled to his 
discharge, and, if the prisoner, after 
having complled with the terms of 
his sentence, is unlawfully detained 
by the keeper, he may be freed from 
his illegal restraint by approprlate' 
process.—Kenney v. State, 5 It.1. 
385—13 O.J. P 929 note 69. 
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he is imprisoned, at which time he should be dis- 
charged by the prison authoritiesJ^ It has been 
held that on proper notice of a reversal of a con- 
viction it is the duty of a warden to remand his 
prisoner to the custody of the sheriff.'^^ Qn the 
other hand, an escaped prisoner who has been con- 
victed and sentenced for another crime may, at the 
expiration of the latter sentence, be held to ser^-e 
out the remainder of the first sentence,and one 
having completed a sentence for escape may be 
subject to being held on a detainer lodged for a 
crime committed during his escape.'^^ 

§ 21. Commutation of Sentence for Good 
Conduct 

a. In general 

b. Validity and constitutionality of stat- 

utes 

c. Nature of right and allowance 

d. Administrative procedure 

e. Computation of allowance 

f. Effect of subsequent conviction 

g. Enforcement of right 

h. Forfeiture of right 

i. Restoratioti of forfeited credits 


a. Iu General 

The right to a reductlon of the terhi of Imprison- 
ment to which a prisoner has been sentenced as a re- 
ward for good conduct during his conflnement, or credit 
for '*good time," as it is sometimes called, is purely 
statutory, and may be acquired oniy in the manner and 
under the circumstances pointed out by statute. 

The right to a reduction of the term of imprison- 
ment to which a prisoner has been sentenced as a 
reward for good conduct during hk confinement, 
or credit for “good time,” as it is sometimes called, 
is purely statutory,and may be acquired only in 
the manner and under the circumstances pointed out 
by statute.77 So, in the absence of statutory au- 
thority, the courts may not compel the .granting 
of good time credits to a prisoner.^8 

Although it has been stated generally that a 
statute providing for an allowance of good time 
to prisoners who faithfully perform the duties 
assigned to them does not form a part of the sen¬ 
tence,^9 ordinarily, the provisions of such a stat¬ 
ute become an inherent part of the sentence and 
punishment assessed,®® so that a prisoner within 
the purview of such a statute is entitled to his 
discharge at the expiration of the time for which 
his sentence runs, less the time for which he is en- 


72. XT.S.—Clark v, Surprenant, C.C. 
A.Cal., 94 P.2d 969. 

Ala.—^Pinkerton v. State. 198 So. 157, 
29 AIclApp. 472, followed in Lem- 
ons V. State, 198 So. 162, first case, 
29 AIa.App. 484, certiorari denied 
198 So. 162, 240 Ala. 148, certio¬ 
rari denied Pinkerton v. State, 198 
So. 162, 240 Al£L 123. 

X.Y.—People ex rei. Cavalskl v. 
Hunt. 22 N.T.S.2d 353, 174 Misc. 
1048. 

73- Mich.—People v. Prencavage, 
206 K.W. 567. 233 Mich. 369. 

74. Ohio.—^Henderson v. James, 39 
K.E. 805, 52 Ohio St. 242, 27 L.ILA. 
290. 

75. Pa.—Commonwealth ex rei. 
Barnes v. Smith, 40 A.2d 104, 156 
Pa.Super. 231. 

73. N.T.—People ex rol. Kohlepp v. 
McGee. 11 N.Y.S.2d 755, 256 App. 
Biv. 792, a^peal dismissed 26 N.HL 
2d 809. 282 N.Y. 677., 

Tex-—^Ebc parte Neisler, 69 S.W.2d 
422, 126 Tex.Cr. 26. 

56 CJr. p 346 note 6. 

Commntation of sentence s^eneraJly 
see Pardons 5 15. 

Indeterminate sentences generally 
see Crtmitial Liaw S 1993. 

Parole see Pardons SS 17-26. 

Fovar of laglslatnre 

7^ legislature has the power to 
aathorize by statute the reduction 


of sentences of convicts -as a re¬ 
ward for theip good conduct and be- 
havior.—Px parte Anderson, 192 S. 
W.2d 280, 149 Tex.Cr. 139. 

PreferexLtial treatment 
A- prisoner whose statutory rights 
as of the date of his crime were 
not diminished by preferential treat¬ 
ment to another grroup of prisoners 
has no grlevance for which resort 
may be had to the courts, and re- 
dress may only be sought or oom- 
plaint made to the legislature.— 
Cook V. Lawes, 285 N.Y.S. 588, 247 
App.Dlv. 735, afflrmed 3 N.B.2d 191, 
271 N.Y. 674—^People ex rei. Ascher 
V. Lawes, 276 N.Y.S. 322, 243 App. 
Div. 678—^Keith v. Thayer, 281 N. 
Y.S. 316, 246 APP.D1V. 188—People 
ex rei. Montana v. McGee, 16 N.Y.S. 
2d 162. 

Credit under vold sentence 

Where convictions were void, but 
defendant had served time under 
void sentences, if defendant should 
be tried and convicted on any one 
of the original indlctments pending 
against him, he should receive prop¬ 
er credit for good conduct if, under 
pertinent rules and regulations of 
state authoritles, he is entitled to 
such credit.—Stonebreaker v. Smyth, 
46 S.B.2d 406, 187 Va. 250. 

77- N.Y.—People ex rei. Hammond 
V. Martin, 27 N.Y.S.2d 683, 261 
App-Biv., 648—^People ex rei, Koh- 
lepp V. McGee, 11 N.Y.S.2d 755, 266 
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App.Dlv. 792. appeal dismissed 26 
N.E.2d 809, 282 N.Y. 677—People 
ex rei. Angley v. Warden of Peni- 
tentiary, 273 N.Y.S. 1009, 163 Misc. 
307. 

Ohio.—Wadden v. Henderson, App., 
47 N.E.2d 672. 

Or.—^Fehl v. Lewis^ 64 P.2d 648, 155 
Or. 499. 

Tex.—Ex parte Baird, Cr., 228 S.W. 
2d 611. 

60 C.J. p 347 note 7. 

78. N.Y.—^People ex rei. Kohlepp 
V. McGee, 11 N.Y.S.2d 755, 266 
App.Dlv. 792, appeal dismissed 26 
N.E.2d 809. 282 N.Y. 677. 

79. Colo.—^Ex parte Wier, 73 P.2d 
1094, 102 Colo. 331. 

80. U.S.—Uryga v. Ragen,' fJ.A.111., 
181 F.2d 660—Carroll y. Squier, 
C.C.A.Wash.. 136 P.2d 571, certio¬ 
rari denied 64 S.^t. .202, 320 U.'S. 
793, 88 L.Ed. 478— jfar. S. ex rei. 
Lashbrook v. Sulllvan, D.C.I11., 55 
fP.Supp. 648. 

Mo.—^Ex parte Rody, 162 S.W.2d 
657j 343 Mo. 1—^Ex parte Carney, 
122 S.W.2d 888; 343 Mo. 656. 

Tenn.—State v. Harwood, 191 S.W. 
2d 448, 183 Tenn. 567—Gilliam v. 
State, 126 S.W.2d 305, 174 Tenn. 
388. 

Utah.—Corpns Jnxls cited in Cardis- 
co V. Davis, 64 P.2d 216, 226, 81 
Utah 323. 

50 €.J. p 347 note 8, 



72 C.J.S, 


PRIS0N8 


titled to credit as good time earned,*! since the 
courts and the administrative bodies are bound by 
the terms of the statute.^^ 

The general rules applicable to the construction 
of statutes apply to the construction of a statute 
authorizing good time credits,^^ and the intent of 
the legislature, as expressed in the language of 
the statute, should be adhered to.^^ A statute 
of this nature should be given effect according 
to the purpose for which it was enacted,®® which 
is to encourage prison discipline,^® to encourage 
prisoners to observe the rules of the prison and 
to work faithfullyjS'^ to act as an inducement for 


§ 21 

the good conduct of a prisoner for which reward 
may be given if eamed by him,S8 or to improve 
the morale and well-being of each inmate in each 
institution-S® 

What persons are included within a statute au¬ 
thorizing the granting of good time credits to 
prisoners is determined by the intent of the leg¬ 
islature as gathered from the language of the 
statute,®® and, under some statutes, the question de- 
pends on whether a prisoner is serving under an 
indeterminate or general sentence or under a de¬ 
terminate or definite sentence.®^ 

The effective date of a statute providing for good 


81. lowa.—State v. Hunter, 100 N. 
W. 610, 124 lowa 669. 104 Am.'S.R. 
361. 

50 C.J. p 347 note 9. 

82. U.S.—'TJryffa v. Hasren, C^A-Ill. 
181 F.2d 660. 

83. U.S.—^BragriT v. Huff, C.C.A.Va 
118 F.2d 1006—Holland v. Hiatt 
D.C.Pa., 60 F.Supp. 406. 

Cal.—Ex parte Daniels, 288 P. 1109 
106 Cal.App. 43. 

Mo.—Ex parte Carney, 122 S.W.2a 
888, 343 Mo. 566. 

N.Y.—^Latham v. Brophy. 293 N.T.S 
762. 162 Misa 107. 

Or.—Fehl v. Martin, 64 P.2d 631, 155 
Or. 466. 

Xiiberal eonstmetloii 
The amendment of parole statute 
so as to permit parole violator on 
recommltment to eam commutatlon 
for grood conduct was remedial and 
was to be construed liberally.— 
Jones V. Olemmer, 163 F.2d 852, 82 
U.S.APP.D.C. 288. 

84. Mo.—^Ex parte Qarney, 122 S.W. 
2d 888, 343 Mo. 556. 

N.Y.—^People ex rei. Swann v. Os- 
borne, 160 IST.Y.S. 769, 96 Misc. 497. 

85. U.S.—Bragrgr v. HulT, C.C.A.Va., 
118 F.2d 1006. 

D.C.—Jones v. Clemzner, 163 F.2d 
862, 82 U.S.APP.D.C. 288. 

Ind.—^Dowd v. Johnston. 47 NJB3. 

2d 976, 221 Ind. 39.8. 

X&creaslng' allowaaoea 
Statutory amendznents increasing' 
allowances granted in reducing* sen- 
tences of prisoners represent, not 
cumulations, but substitutlon of 
greater allowance than that given 
under preceding statutes.—Cook v. 
Lawes, 285 KT.Y.S. 688. 247 App.Div. 
735, afflrmed 8 N’.B.2d 191, 271 N.Y. 
674. 

86. Tex.—^Bx parte Balrd, Cr., 228 
S.W.2d 611. 

Xn prisoxL wheire conflaed 
Commutation is to encourage pris¬ 
on discipline in the prison where the 
convict is confined.—^Ex parte Baird, 
supra. 
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87- Ariz.—^Beaty v. Shute, 95 P.2d 
563, 54 Ariz. 339. 

Mo.—Ex parte Carney, 122 S.W.2d 
888, 343 Mo. 666. 

Statute allowing Industrial good 
time 

(1) The purpose of the statute re- 
garding allowance of industrial good 
time to a prisoner is merely to au- 
thorize an additional good time to 
prisoners engaged in industry or 
confined in industrial camps re- 
ferred to in the statute.—^Bragg v. 
HufC, aCLAVa. 118 P.2d 1006—Hol¬ 
land V. Hiatt, D.C.Pa, 50 F.Supp. 
406. 

(2) Under such a statute, attorney 
general may, in his dlscretion, allow 
a larger deduction from sentence to 
prisoners engaged in industry or 
confined in industrial camps than is 
allowed in ordinary cases;—^Bragg v. 
Huff, C.C.A.Va. 118 F.2d 1006—Wald 
V. Hiatt, D.C.Pa, 56 F.Supp. 504. 

88. Colo.—^Bx parte Wier, 78 P.2d 
1094, 102 Colo. 321. 

89. Ind.—^Dowd v. Johnston, 47 N.B. 
2d 976, 221 Ind. 398. 

90. Conn.—Glazier v. Heed, 168 A. 
766, 116 Conn. 136. 

60 C.J. p 846 note 6 [c]-Ce]. 

Persone held within statute 

(1) Inmates transferred from re- 
formatory to state prison.—Glazier 
V. Heed, supra. 

(2) Parolee, whlle at large.—^Ex 
parte Dawsett, 19 N.W.2d 110, 311 
Mich. 588, cerUorarl denied Dawcett 
V. Bush, 67 S^Ct. 299, 329 U.S. 786, 
91 L.Bd. 674. 

Persons held not within statute 

(1) One serving sentence on pro- 
batlon.—^Brown v. AJkin, 55 S.E.2d 
875, 80 Ga.App. 309. 

(2) One whose sentence is so 
molded as to permit him to serve it 
outside confines of chain gang.— 
Green v. Adams, 153 S.E. 762, 170 
Ga. 632. 

(3) Prisoners in county penitentia- 
ry.—^People ex rei. Kohlepp v. McGee, 
11 N.Y.S.2d 765, 256 App.Div. 792, 
appeal dismissed 26 N.K2d 809, 282 
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N.Y. 677—People ex rei. Montana v. 
McGee, 16 N.Y-S.2d 162. 

(4) Prisoners In city penitentiary. 
—^People ex rei. Pinchback v. War- 
den of Penitentiary, 172 N.T.S. 382. 
184 App.Dlv. 777, 37 N.T.Cr. 166— 
People ex rei. Welch v. Slattery, 38 
N.Y.S.2d 11, 179 Misc. 899—People 
ex rei. Angley v. Warden of Peniten¬ 
tiary, 273 N.Y.S. 1009, 163 Misc. 307. 

(6) Prisoners in constructive cus- 
tody of penitentiary but actually 
confined in federal prison.—^Ex parte 
Baird, Tex.Cr.. 228 S.W.2d 611. 
Place of confln ement of tTnited 
States prisoners 

(1) Under a statutef so provfdfing, 
there Is a uniform system of com¬ 
mutation for good conduct for Unit¬ 
ed States prisoners, no matter where 
they ai*e confined.—U. S. v. Jacksou. 
Wash.^ 143 P. 783, 75 C.C.A. 41—50' 
C.J. p 847 note 12. 

. (2) Such statute has been hejd ap¬ 
plicable to all sentences Imposed 
subseQuent to its taking effect.— V,. 
S. V. Jackson, supra—50 CJr. p 347 
note 13. 

(3) However, such statute has 
been held inapplicable to sentences 
imposed prior to that time, unless 
the commutation allowable thereon 
is less than tha;t provided for by 
the act.—Woodward v. Bridges, D.C. 
Mass., 144 F. 166—50 C.J. p 347 note 
14. 

(4) 'Prior law see 60 C.J. p 347 
note 11. 

91- Ind.—Hinkle v. Howard, 73 N.B. 
2d 674, 226 Ind. 176—Hinkle v. 
Dowd, 58 N'.B.2d 842, 223 Ind. 91. 
Ohio.—Ex parte Tischler, 188 N.E. 
730, 127 Ohio St. 404—0’Neill v. 
Thomfi^, 173 N.B. 727, 123 Ohio St. 
42—-Wadden v. Henderson, App., 
47 l'^.B.2d • 672—^Bx parte Thorpe, 
32 N.B.2d 671, 66 Ohio Apb. 128, 
aifiraied 30 K.B.2d 835, 137 Ohio St. 
325. 

Utah.—Cardisco v. Davis. 64 P,2d 
216. 91 Utah 323. , 

Word “determinate,” as used in 
Good Time Law covering prisoners 
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time allowances is determined by the intent of tbe 
legislature,^2 whether or not a statute is op- 
erative in a particular case, in point of time, is a 
question of legislative intent.^3 Thus, the statute 
may be inapplicable to pnsoners convicted before 
its enactment,^'* or to persons not confined in a 
penitentiary until after its effective date,^5 or the 
statute may be applicable to sentences imposed aft¬ 
er its effective date irrespective of the date when 
the offense was committed,®® or the statute may 
not only be effective as to persons brought to a 
prison camp after the date of the enactment but 
also as to persons brought to such a camp before 
its date.®*^ 

Whether there is a repeal of a statute providing 
for good time allowances by the enactment of a 
later statute on the same subject depends on the 
intent of the legislature.®* So indeterminate sen- 
tence statutes may 99 or may not^ operate as im- 
pliedly repealing existing commutation statutes. 
An escape statute passed after the enactment of a 
statute providing for deductions from sentences 
for good conduct has been construed as amending 
and modifying the latter.^ 

b. Yalidity axtd ConstitiLtionality of Statutes 

The validity and constitutlonallty of statutes author- 
izing commutation of prison sentences for good conduct 
have been upheld. While it has been held that statutes 
of this nature are not invalid in so far as they are made 
applicable to sentences in force at the time of thelr 
enactment, there is also authority to the contrary. 


The validity and constitutionality of statutes au- 
thorizing commutation of prison sentences for good 
conduct have been upheld.^ While it has been 
held that statutes of this nature are not invalid in 
so far as they are made applicable to sentences in 
force at the time of their enactment,^ there is al¬ 
so authority to the contrary.® A statute condition- 
ing the release of prisoners after the Service of a 
maximum sentence, less deductions for good con¬ 
duct,® and providing that prisoners so released 
shall be subject to the parol laws,^ is constitutional. 
Moreover, such a statute is not invalid because it 
modifies the effect of statutes in force before its en¬ 
actment.® A statute in existence at the time of 
the imposition of a sentence which deprives an 
insane prisoner of the right to deduction from his 
sentence for good time is not invalid.® 

c. Nature of Bight and Allowance 

(1) In general 

(2) Commuted and suspended sentences 
(1) In General 

Under some statutes the allowances to be made for 
the good behavior of a prisoner are regarded as a matter 
of right; under other statutes the credit to be allowed 
Is not a matter of right, but one of grace, and is a mat¬ 
ter which is discretionary with the designated officiais, 
so that, in order to entltle a prisoner to credits for good 
behavior, there must be some affirmative action on the 
part of the prison board or other proper authority. 

Under some statutes the allowances to be made 
for the good behavior of a prisoner are regarded 


conflned for a determinate terra, sigr- 
nlfies a definite number of years 
fixed by the court and the maximum 
time under an Indeterminate sen¬ 
tence may not be considered as a 
determinate sentence wlthin the law. 
—Hinkle v. Xtowd, 58 N.E.2d 342, 223 
Znd. 91. 

Persoa glveii maxi-mmn sentence 
by jndse authorized to Impose min¬ 
imum sentence Is entitled to time for 
good behavior as for definite sen¬ 
tence.—^Reeves v. Thomas, 170 N.E. 
646» 122 Ohio St. 22. 

92. Pa.—Commonwealth ex rei. 

Campbell v. Ashe, 15 A.2d 409, 141 
PsLSuper. 408. 

Tex.—^Ex parte Anderson, 192 S.W.2d 
280, 149 Tex.Cr. 139. 

93- N.T.—^Latham v. Brophy» 293 N, 
T.S. 762, 162 Misc. 107. 

Tex.—^Ex parte Anderson, 192 S.W. 

2d 280. 149 Tex.Cr. 139. 

94t N.T.—^Latham v. Brophy, 293 N. 

Y.S. 762, 162 Misc. 107. 

8S. Ohio.—Wadden v. Henderson, 
App., 47 N'.B.2d 672. 

plunuM a "person confined in 
the petiftentlary^ as used in statute 
establlshlngr a schedule for dlminu-j 


tlon of sentence of such persons re¬ 
fers only to those persons confined 
in penitentiary at time statute be- 
came effective and does not Include 
all those who were thereafter con- 
fined.—Wadden v. Henderson, supra. 
96- Pa—Commonwealth ex rei. 
Campbell v. Ashe. 16 A.2d 409, 141 
Pa.Super. 408. 

97. U.S.—Kastel v. Fish, D.aMd., 
86 P.Supp. 700. 

98. U.S.—^Eastel v. Fish, supra 
Statutes held repealed 

U.S.—Kohler v. Xlcholson, C.C.AVa. 
117 F.2d 344—Kastel v. Pish, D.C. 
Md., 36 F.Supp. 700. 

Ind.—DaJy v. Carr, 190 N.E. 429, 
190 N.R 612, 206 Ind. 554. 

99. Wash.—State v. Elinnear, 261 P. 
795, 145 Wash. 686. 

60 C.J. p 347 note 22. 

1. Pa—Commonwealth v. Warden 
Bastem Penitentiary, 23 PaDlst. 
1032. 

50 C.J. p 347 note 23. 

2. U.S.—Bickel v. Hiatt D.C.Pa, 
66 F.Supp. 748. 

3. Ind.—^Hinkle v. Dowd, 58 N.E2d 
342, 223 Ind. 91. 
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I^.T.—^People ex rei. Ascher v. 

Lawes, 276 N.T.S. 322, 243 App.Div. 
678. 

Ohio.—Wadden v. Henderson, App., 
47 H.E.2d 672. 

60 C.J. p 347 note 15. 

4. N.Y.—^People v. Carter, 171 N.T. 
S. 946, 103 Misc, 696, affirmed 172 
N.T.S. 913, 186 App.Div. 906. 

Pa—In re Act of May 11, 1901, 10 
PaDist. 361. 

5. Tenn.—State v. McClellan, 9 B. 
W. 233, 87 Tenn. 62. 

60 C.J, p 347 note 18. 

6- U.S.—^Evans v. Hunter, C,C.A. 
Elan., 162 F.2d 800, certiorari de- 
nied 68 S.Ct. 144, 332 U.S. 818, 

I 92 L.Ed. 395—Chandler v. John- 
ston, C.C.A.Cal., 133 F.2d 139. 

7- U.S.—^Evans v. Hunter, C.C.A 
Kan., 162 F.2d 800, certiorari de- 
nied 68 'S.Ct. 144, 882 U.S. 818, 92 
Li.Ed. 396—Chandler v. Johnston, 
C,C.ACal., 138 P.2d 139. 

8« U.S.—Chandler v. Johnston, su¬ 
pra 

9. U.S.—^Kuczynskl v. U. S., C.C.A 
Ind., 146 F.2d 310. 
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as a matter of right,^® which may not be abridged a prisoner to credits for good behavior there must 

by subsequent legislation,!! or at least a right of be some affirmative action on the part of the prison 

such nature as may entitle the prisoner to have a board or other proper authority.^^ 
determination by the proper authority as to the 

amount of good time to be allowed.^^ Under other In accordance with these rules, an allowance of 

statutes the credit to be allowed a prisoner for good credit for good behavior has been held to be a mat- 

conduct is not a matter of right, but one of grace,^^ ter of privilege,^® at least in the first instance.^^ 
and is a matter which is discretionary with the The right to such an allowance has been held a 
designated officials,!^ so that, in order to entitle contingent one,^® which the legislature may with- 


10. Mich.—^In re Canfleld, 57 N.W. 
807, 98 Mich. 644. 

50 C.J. p 348 note 24. 

11 . Mich.—^In re Canfield, supra. 

50 C.J. p 347 note 20. 

12. Pa.—Commonwealth v. Warden 
Eastem Penitentiary, 23 Pa.Dist. 
1032. 

50 C.J. p 348 note 25. 

13- IT.S.—^Uryga v. Ragren. C.A.m., 
181 P.2d 660—^Hlatt v. Compagrna, 
C.A.Ga., 178 F.2d 42, affirmed Com- 
pagna v. Hiatt, 71 S.Ct. 192—^Doug- 
las V. Kingr, C.CJV.Mo., 110 P.2d 
911, 127 A-Ii.R. 1200—^Lupo v. 

Zerbst, C.C.A.Ga., 92 P.2d 362, cer¬ 
tiorari denied 58 S.Ct. 645, 303 
TJ.S. 646. 82 L.Ed. 1108—-XJ. S. ex 
rei. Rowe v. Nicholson, C.C.A.Va„ 
78 P.2d 468, certiorari denied 
Rowe V. Nlcholson, 56 S.Ct. 118, 
296 U.S. 573, 80 Li.Bd. 406—Brown 
V. Pescor, D.C.Mo.. 74 F.Supp. 649. 
Cal.—Ex parte Smith. 205 P.2d 662, 
33 Cal.2d 797—^Ex parte Taylor, 13 
P.2d 906, 216 Cal. 113—In re Tobln, 
20 P.2d 91. 130 OaJ.App. 371. 

N.T.—^People ex rei. Marshall v. 
Webster. 50 N.T.S.2d 620, 268 App. 
Biv, 844—^People ex rei. Stein v. 
Murphy, 8 N.T.S.2d 791. 266 App. 
Div. 856—^People ex rei. Kleinger 
V. Wllson, 6 N.T.S.2d 934, 264 App. 
Biv. 406—^People ex rei. Rice v. 
Jackson. 64 N.T.S.2d 814, 183 Misc. 
1070. 

50 C.J. p 348 note 26. 

Xndustriai good time 

Credit, designated as **industriaJ 
good time" earned by prisoners In 
prison camps must be granted by 
prison authorities under the same 
conditions as credit for good behav¬ 
ior, and such credits are not abso¬ 
lute.—Wipf y. Klng, C.C.A.MO., 131 
F.2d 33. 

14. XT.S.—^Perry v. Aderhold, B.C. 
Ga., 66 F.2d 238, reversed on oth¬ 
er grounda, C.C.A., Aderhold v. 
Perry, 59 F.2d 379. 

Cal.—Ex parte Smith, 206 P.2d 662, 
33 Cal.2d 797—In re Tobln. 20 P. 
2d 91, 130 Cal.App. 371. 
m.—People V. Tyson, 65 N.E.2d 796, 
393 111. 108. 

N.T.—People ex rei. Kohlepp v. Mc- 
Gee, 11 N.T.S.2d 766, 256 App. 
Div. 792—^People ex rei. Stein v. 
Murphy. 8 N.T.S.2d 791, 256 App. 
Div. 856—People ex rei. Rice v. 


Jackson, 64 N.Y.S.2d 814, 183 Misc. 
1070—People ex rei. Welch v. Slat- 
tery, 38 N.Y.S.2d 11. 179 Misc. 899 
—^People ex rei. Zuris v. Jennings, 
234 N.Y.S. 489. 134 Misc. 46. af- 
flrmed 236 N.Y.S. 876, 227 App.Div. 
763. 

Utah.—McCoy v. Harris. 160 P.2d 
721, 108 Utah 407. 

Wash.—State ex rei. Linden v. Bun- 
ge. 73 P.2d 616. 192 Wash. 245. 

15. Cal.—^Ex parte Taylor, 13 P.2d 
906. 216 Cal. 113—^Bx parte Bu- 
chanan. 40 P.2d 935, 4 Cal.App. 2d 
269—^Ex parte Daniels, 288 P. 
1109, 106 CaI.App. 43. 

50 C.J. p 348 note 27. 

TTnder statnte permitting extra al¬ 
lowance to tr n sty prisoners by pris¬ 
on authorities, for good time, deter¬ 
mination by prison authorities that 
prisoner has earned the additional 
good time or credit on his sentence is 
a condltion precedent to prisoner's 
right to benefit of such additional 
credit,—^EIx parte Wier, 78 P.2d 1094, 
102 Colo. 321. 

Ckinstmction and effeot of resolntion 

(1) A resolution of prison board to 
the efCect that credits are allowed 
to all prisoners confined in state 
prison, except to those prisoners 
named whose credits are disallowed, 
allows time credit to prisoner whose 
name is not included in llst of pris¬ 
oners whose credits are disallowed, 
and such resolution supersedes for¬ 
mer order of board disallowing all 
future credits.—^In re Daniels, 800 P. 
878, 114 Cal. 698—Ex parte Davls, 
294 P. 408, 110 Cal.App. 616—Ex 
parte Solman, 291 P. 224, 107 Cal. 
App. 727. 

(2) Prison board may not impeach 
ciear unambiguous resolution award- 
ing credits to all prisoners except 
those named.—^In re Daniels, 300 P. 
878. 114 Cal. 698. 

16. U.S.—^Powell V. Hunter, C.A. 
Kan., 172 F.2d 330—Pagliaro v. 
Cox, C.C.A.MO., 143 F.2d 900—U. 
S. ex rei. Jacobs v. Barc, C.C.A. 
Mich., 141 F.2d 480, certiorari de¬ 
nied 64 S.Ct. 1262, 322 U.S. 761, 
88 L.Ed. 1581—^Douglas v. King, 
C.C.A.MO., 110 P.3d 911, 127 A.L.R. 
1200—^Aderhold v. Hudson, C.C.A. 
Ga.. 84 P.2d 559. 

Fla.—^Dear v. Mayo, 14 So.2d 267, 
163 Fla. 164, certiorari denied 64 
S.Ct. 42, 320 U.S. 766, 88 L.Ed. 458. 
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17. U.S.—^Lesser v. Humphrey, D.C. 

Pa., 89 F.Supp. 474. 

D.C.—Story v. Rives, 97 F.2d 182, 

68 APP.D.C. 325, certiorari denied 

69 S.Ct. 71. 305 U.S. 695, 83 L. 

Bd. 377. 

TTntll date axrives when allowance 
will end Imprisonment, a prisoner 
has no vested right in good time 
credit.—^Pagliaro v. Cox. C.C-Al.Mo., 
143 P.2d 900—^Lupo v. Zerbst, C.C.A. 
Ga., 92 F.2d 362, certiorari denied 
58 S.Ct. 646, 303 U.S. 646, 82 L.Ed. 
1108—^U. S. ex rei. Rowe v. Nichol- 
son, C.C.A-Va., 78 F.2d 468, certio¬ 
rari denied Rowe v. Nicholson. 66 
S.Ct. 118, 296 U.S. 673, 80 L.Ed. 405 
—^Lesser v. Humphrey, D.C.Pa., 89 
F.Supp. 474. 

Prisoner hecomlng of xinsonnd mlnd 

(1) Under some statutory provj»- 
sions, a prisoner, who became of un»- 
sound mind before the expiration of 
his sentence and was transferred to 
the hospltal for defective delin-: 
duents before his good time allow- 
ance had finally accrued or become 
vested, was not entitled to deducti on 
frem his sentence for good conduct. 
—^Bstabroofc v. B^ng, O.C.A.M 0 ., 119 
F.2d 607. 

(2) Where It was determined that 
prisoner was of unsound mind before 
expiration of his sentence, his case 
was taken out of operatlon of stat-, 
ute providing for deductlons from 
sentences for good conduct and was 
govemed by statute providing for 
transfer to hospltal,’ until restored to 
sanity, or until maximum sentence is 
served; since conditions under 
which prlsonei^s right to have deduc- 
tions made from sentence for good 
conduct mlght become absolute had 
not occurred before such determina¬ 
tion, he was not deprived of any con- 
stitutional right by enforcement of 
statute providing for transfer to hos¬ 
pita! until restored to sanity. or until 
maximum sentence explres.—^Doug^ 
las v. King, C.C.A.M 0 ., 110 P.2d 911^ 
127 A.L.R. 1200. 

18. U.S.—Grant v. Hunter, C.C.A, 

Kan., 166 F.2d 673—Estabrook v. 

Bang, C.C.A.MO., 119 F.2d 607— 

Douglas V. King, O.C.A.M 0 ., 110 F. 

2d 911. 127 A.L.R. 1200. 

Tex.—^Bx parte Boyd, 213 S.W.2dt 

166. 152 Tex.Cr. 164. 
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draWjl® and to which the legislature may attach 
such conditions as it will^o or as it may consider 
most conducive to the accomplishment of the de- 
sired purpose.^i In order to be allowed statutory 
good time, it has been held that a prisoner must 
earn it by his' conduct, industry, and obedience,22 
and tander particular statutory provisions, allow- 
ances for good time may depend on a prisoner^s 
good conduct for the entire period of his imprison- 
ment until such an allowance will end the imprison- 
ment.23 So, under some statutes, a prisoner’s rec- 
ord must show that he has faithfully observed 
all rules^^ and laws^s and that he has not been 
subject to punishment.2fi 

On the other hand, even under statutes wherein 
the commutation of a sentence for good conduct 
is treated as a matter not of right but of privilege 
in the first instance, or as something which a 
prisoner must eam before it becomes a vested 
right, the allowance of good time becomes a mat¬ 
ter of right when the prisoner has complied with 
all the statutory requirements, and it is mandatory 
with the warden or other prison official to reduce 
the sentence in the manner prescribed by statute.27 
Moreover, under such statutes, the legislature may 


not withdraw such right as to those prisoners in 
whom the privilege has ripened into a vested 
right,28 and, also, such a prisoner may not be de- 
prived of his right to an allowance by reason of 
a mistake of the court or the attorney general in 
designating the place of his confinement.29 It has 
also been held that, while the court may commit 
a person to a workhouse, although his punishment 
is assessed by the jury at confinement to a peni- 
tentiary, such a commitment to a workhouse will 
not deprive him of good conduct allowances.30 

(2) Commuted and Suspended Sentences 

Ordinarlly, a prisoner Is entitled to a diminution of 
his sentence for good conduct In case of a commutation 
of his sentence; but this right depends on the terms 
of the commutation; and, where It is apparent that the 
authority granting the commutation Intended that no 
allowance for good conduct shouid be made, such in- 
tentlon will be given effect. 

Ordinarily a prisoner is entitled to a diminution 
of his sentence for good conduct in case of a com¬ 
mutation of his sentence, where the commutation 
is to such a term of imprisonment as makes a stat¬ 
ute providing credits for good time applicable;3i 
but this right depends on the terms of the com¬ 
mutation and, where it is apparent that the au- 


19. U.S.—^Estabrook v. Kingr, C.C.A. 
Mo., 119 F.2d S07—Douglas v. 
Kinff, aC.A.Mo., 110 F-2d 911, 127 
A-I^R. 1200. 

sa TT.S.—^Hiatt v. Compagna, C.A. 
Ga., 178 F.2d 42, affirmed Com- 
pagna v, Hiatt, affirmed 71 S.Ct. 
192—^Evans v. Hunter, <C.O.A.Kan., 
162 F.2d 800, certiorari denied 68 
S.Ct. 144, 332 U.S. 818, 92 KEd. 396 
—Chandler v. Johnston, C.C.A.Cal., 
133 F.2d 139. 

D.C.—Story v. Rives, 97 F.2d 182, 68 
APP.D.C. 325, certiorari denied 69 
S.Ct 71. 306 U.S. 595, 83 LuEd. 377. 
2L Fla.—^Dear v. Mayo, 14 So.2d 
267, 153 Fla. 164, certiorari denied 
64 S.Ot 42, 320 U.S. 766, 88 L.Ed. 
458. 

22. Tex.—^Ex parte Baird, Cr., 228 S. 
W.2d 611—^Bx parte Anderson, 192 
S.W.2d 280. 149 Tex.Cr. 139, 

Tlia xlglit 'becomes effective, only 
when prisoner, having conducted 
hitnself properly has eamed an al¬ 
lowance.—^Uryga v- Ragen, CLAUl., 
181 F.2d 660. 

33. U.S.—Grant v. Hunter, C.C.A. 
Kan., 166 F.2d 673—Gray v. Swope, 
D.CXWash., 28 F.Supp. 822. 

34. U.S.—Uryga v. Ragen, C.A.in., 
181 F.2d 660—Powell v. Hunter, C. 
AJKan., 172 P,2d 330—Gibson v. 

U. S., aC-AJtfich., 161 F.2d 973— 
Taylor v. Sonier, C.C.A.Wash.. 142 
F.3d 737, oertlorari denied 65 S.Ct. 

323 U.S. 755, 89 L.Ed. 604— 
TOpf v. King* C.C.A.HO., 131 F. 


2d 33—^Isenberg v. Pescor, B.C.M 0 ., 
68 F.Supp. 684—Bickel v. Hiatt, 
I>.C.Pa., 66 F.Supp. 748—Pagliaro 

V. C!ox, D.C.M 0 ., 64 F.Supp. 6, af- 
flrmed, C.C.A., 143 F.2d 900—Gray 
V. Swope, D.C-Wash., 28 F.Supp. 
822. 

25. U.S.—^Uryga v. Ragen, C.A.I11., 
181 F.2d 660. 

36. U.S.—^Powell ▼. Hunter, CAu 
Kan., 172 P.2d 330—Gibson v. U. 
S., C.C.AMich., 161 F.2d 973—Tay¬ 
lor V. Sauier, C.C.A.Wash., 142 F. 
2d 737, certiorari denied 65 S.Ct. 
82, 323 U.S. 756, 89 L.Ed. 604— 
Wipf V. KIng, C.aA.Mo.. 131 P.2d 
33—^Isenberg v. Pescor, D.C.M 0 ., 
68 F.Supp. 684—^Pagliaro v. Cox, 
D.C.M 0 ., 64 F.Supp. 6, afflrmed, C. 

C. A-, 143 F,2d 900—Gray v. Swope, 

D. C.Wash„ 28 F.Supp. 822. 

27- U.S.—Carroll v. Squier, C.C.A 
Wash., 136 F.2d 671, certiorari 
denied 64 S.Ct. 202, 320 U.S. 793, 
88 L.Ed. 478—^Douglas v. Hing, C. 

C. A.MO., 110 P.2d 911, 127 A.L.R. 
1200—Clark v. Surprenant, C.C.A. 
Cal., 94 P.2d 969—U. S. ex rei. An¬ 
derson V. Anderson, C.C.A.MInn., 
76 F.2d 375—^Lesser v. Humphries, 

D. C.Pa., 89 F.Supp. 474—^Bickel v. 
Hiatt, D.aPa., 66 F.Supp. 748. 

D.C.—Gould V, Green, 141 P.2d 533, 
78 U.S.APP.B.C. 363—King v. U. S., 
98 P.2d 291, 69 App.D,C. 10—Story 
V. Rives, 97 P.2d 182, 68 App.D.C. 
325, certiorari denied 69 S.Ct. 71, 
305 U.S. 695. 83 L.Ed. 377. 
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Mo.—^Ex parte England, 122 S.W.2d 
890, 342 Mo. 916—^Bx parte Camey, 
122 S.W.2d 888, 343 Mo. 666. 

Kls good behavior appeaxiug, a 
prisoner is entitled as matter of 
right to specified credits of time al¬ 
lowed for good behavior.—State ex 
rei. Neilson v. Harwood, 194 S.W.2d 
448, 183 Tenn. 667. 

28. U.S.—^Estabrook v. King, C.C.A. 
Mo., 119 P.2d 607—^Douglas v. 
King, C.C.A.MO., 110 F.2d 911. 127 
A.L.R. 1200. 

29. U.S.—Aderhold v- Cooper, C.C.A. 
Ga, 80 F.2d 269. 

30. Tenn.—Gllllam v. State, 126 S. 

W.2d 306, 174 Tenn. 388. 

31. S.C.—Corpus Jtirls olted in 
Pittman v. Rlchardsozi, 23 S.E.2d 
17, 18, 201 S.C. 344. 

50 C.J. p 348 note 35. 

Commutation of llfe sentence 

(1) In general.—State v. Wolfer, 
148 N.W. 896. 127 Minn. 102, L.R.A. 
1915B 96. 

(2) Where governor in exercise of 
his pardoning power commutes sen¬ 
tence of llfe prisoner to a shorter 
term, status of prisoner is automati- 
cally changed and prisoner Is enti¬ 
tled to beneflts under statute pro¬ 
viding for deductions from sentence 
of prisoners other than life prison¬ 
ers for good behavior.—Pittman v, 
Richardson, 23 S.B.2d 17, 201 S.C. 
344. 

32. S.C.—Corpus Jnris olted In 
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thority granting the commutation intended that no 
allowance for good conduct shouid be made, such 
intention will be given effect.33 So, a prisoner may 
not be entitled to a credit for good behavior where 
the commutation of his sentence is such that it 
shows that he has received the benefit of any such 
allowance.34 a prisoner granted a conditional 
commutation of sentence has been held not entitled 
to a credit for good conduct after the grant of his 
commutation and before his retum to prison on 
revocation thereof.^® 

Suspended senfences- Under a statute giving 
credit for good behavior at the end of a sentence, 
a prisoner, a portion of whose sentence has been 
suspended, is not entitled to such credit on comple- 
tion of the unsuspended portion of the sentence.33 
Where a sentence of fine and imprisonment pro¬ 
vides for its suspension after a certain period of 
time if the fine and costs are paid,‘ such period may 
not be reduced by the statutory allowance for good 

behavior.S7 


d. Administratore Frocednra 

(1) In general 

(2) Keeping record of prisoner 
(1) In General 

The legislature may provide the method whereby 
statutes authorizing allowances for good behavior may 
be administered, and, where an administrative agency 
makes regulatlons for the allowance of such credits pur- 
suant to statute, such regulatlons are binding untll 
changed. 

The legislature may provide the method whereby 
statutes authorizing allowances for good behavior 
may be administered,3 8 and, where an adminis¬ 
trative agency makes reg^lations for the allowance 
of such credits pursuant to statute, such regulations 
are binding until changed.33 Under some statutory 
provisions, a prisoner released because of good time 
allowances is treated as a parolee,^0 and is sub- 
ject to ali the provisions of law relating to pa- 
rolees,^! until the expiration of the maximum term 
or terms for which he was sentenced. By virtue 
of statute, such a prisoner may be placed under the 
jurisdiction of a parole board,^2 and what particu- 


Pittman v. Richardson, 23 S.E.2d 
17, 18, 201 S.C. 344. 

50 C.J. p 348 note 36. 

33. S.C.—Corpus Juris dted in 
Pittman v. Kicbaxdson, 23 S.E.2d 
17. 18. 201 S.C. 344. 

50 C.tT. p 348 note 37. 

Allowaa.ce aot aiade 

(1) In greneral.-r-Meyers v. Jack- 
son. 224 N.W. 366, 245 Mich. 692— 
50 C.J. p 348 note S-T [a], [b]. 

(2) Where governor commuted 
life sentence of prisoner tb expire 
on a certain date, commutation dis- 
closed intention that no allowance 
for good conduct shouid be made, 
and statute relating to diminution 
of sentence for good conduct had no 
applicatlon.—^Pittman v. Bichardson, 
23 S.E.2d 17, 201 S.C. 344. 

34. Utah.—McCoy v. Harrls, 160 P. 
2d 721, 108 Utah 407. 

35. U.S.—^Lupo V. Zerbst, C.C.A.Ga., 
92 P.2d 362, certiorari denied 68 
S.Ct. 645, 303 U.S. 646, 82 L.Ed. 
1108. 

36. S.C.—^Moore v. Patterson, 26 S. 

B.2d 319, 203 S.C. 90, 147 A.L.R. 
653—^Nichols v. Patterson, 25 S.E. 
2d 745, 202 S.C. 533—Thompson v. 
Patterson, 22 S.B.2d 690, 201 S.C. 
221 . 

37. Puerto Rico.—U. S. v. Veles,. 6 
Puerto Rico F. 306. 

38. U.S.—^Hlatt V. Compagna, C.A. 
Ga., 178 F.2d 42, affirmed Com¬ 
pagna V. Hiatt, 71 S.Ct. 192. 

Oeirtllloatloii of compensatioxL eamed 
Prisoner who had served his en-. 


tire term as reduced by compensa- 
tion was entitled to an order dlrect- 
Ing the warden and other members 
of the board of parole to certify to 
the governor the amount of compen- 
sation earned.—^Peo-ple ex rei. Ham- 
mond V. Martin. 27 lsr.Y.S.2d 683, 261 
App.Dlv. 648. 

39. U.S.—^U. S. ex rei. Foley v. Ra- 
gen, D.C.I11., 62 P.Supp. 265, re- 
versed on other grrounds, C.C.A., 
143 P.2d 774. 

40. U.S.—Costner v. U. S., aA.N.C.. 
180 P.2d 892—Pox V, Sanford, C. 

C. A.Ga., 123 P,2d 334—^Bowers v. 
Dishong, C.C.A.Pla., 103 P.2d 464— 
Bickel V, Hiatt, H.C.Pa., 66 P. 

, Supp. 748—^Mac Ahoy v. Klecka, 

D. C.Md., 22 P.Supp. 960. 

D.C.—King V. U. S., 98 P.‘2d 291, 
69 App.D.C. 10—Story v. Rives, 97 
P.2d 182. 68, APP.D.C. 325—Ex 

parte Gould, D.C., 51 P.Supp. 354. 

Hotwithstandlng pnnUhanent is 
amellorated, the status of a prisoner 
while under conditional release Is 
that of a prisoner on parole, and in 
legal eifect is imprisonment, so that 
a prisoner*s violation of the condi- 
tlons of his release and his subse- 
Quent conviction and imprisonment 
interrupted Service under original 
sentence and his status and rights 
were analogous to those of an es- 
caped convlct.—^U. S. ex rei. Nichol- 
son V. DUlard, C.C.A.Va.. 102 F.2d 
94. 

Ordinaary and Industrlal good oondnct 
covered 

The statute providing that prison- ^ 
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' ers released with credit for good 
conduct are to be treated as on pa¬ 
role until expiration of maximum 
term Is appllcable to both statute re¬ 
lating to ordinary good time allow¬ 
ance and statute relating to indus- 
trial good time allowance.—^Bragg v. 
Huff, C.C.A.Va., 118 P.2d 1006—Mc- 
N^plty V. Humphrey, D.C.Pa., 90 P. 
Supp. 383—Waycaster v. Hiatt, D.C. 
Pa., 50 P.Supp. 414—Holland v. Hi¬ 
att, D.C.Pa., 50 P.Supp. 406. 

41. U.S.—McNulty v. Humphrey, D. 
C.Pa., 90 P.Supp. 383—BlckPl v. 
Hiatt, D.CPa., 66 P.Supp. 748— 
Mac Aboy v. Klecka, D.C.Md., 22 P. 
Supp. 960. 

D.C.—Story v. Rives, 97 P.2d 182, 68 
App.D.C. 325, certiorari denied 69 
S.CL 71, 305 U.S. 596, 83 L.Bd. 377 
—^Bx parte Gould, D.C., 51 P.Supp. 
354. 

42. U.S.—U. S. ex rei. Jacobs v. 
Baro, C.C.A.MIch., 141 P.2d 480, 
certiorari denied 64 S.Ct. 1262, 322 
U.S. 761, 88 D.Bd. 1681—Pox v. 
Sanford, C.CJLGa., 123 P.2d 334 
—^Bowers v. Dishong, C.C.APla., 
103 P.2d 464—Zerbst v. Kldwell, C. 

C. A.Ga., 92 P,2d 766, reversed on 
other grounds 58 S.Ct. 872, 304 U. 
S. 359, 82 L.Ed. 1399, 116 A.L.R. 
808. 

D.C.—In re Reed, 168 P.2d 323, 81 U. 
S. App.D.C. 310—Gould v. Green, 
141 P.2d 533. 78 U.S.AppJD.C. 863— 
Story v. Rives, 97 P.2d 182, 68 App. 

D. C. 326, certiorari denied 59 S.Ct. 
71, 305 U.S. 695, 83 KEd, 377. 

ST.T.—^Handler v. Hunt, 14 N.Y.S.2d 
839, 258 App.Div. 772. 
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lar board has jurisdiction depends on the provisions 
in force at the time.^^ Under snch a statute, a pris- 
oner becomes a ward of the designated board au- 
tomatically on his release,^^ and the board may be 
giTen power to impose conditions on the release 
of such prisoners.^5 

(2) Keeping Record of Prisoner 

Where a statute makes !t the duty of the Ja!Ier to 
keep a correct register of each prisoner showing the 
good time with which he Is entitied to be credited, and 
such record is not kept, it may not be supplled by paroi 
evidence; but In such case it may be presumed that the 
prisoner'8 conduct was unexceptlonable, so as to en- 
title him to the full benefit of the good time credits 
which he wouid have earned by such conduct. 

Where a statute makes it the duty of the jailer 
to keep a correct register of each prisoner, show¬ 
ing the good time with which he is entitied to be 
credited, and such a record is not kept, it may not 
be supplied b 3 ’ paroi evidence but in such case it 
may be presumed that the prisoner^s conduct was 
unexceptionable, so as to entitle him to the full 
benefit of the good time credits which he wouid 


have eamed by such conduct.^*^ If the record is 
properly kept it may be sustained and corroborated 
by paroi evidence;^® and, on behalf of the pris¬ 
oner, it may be contradicted by such evidence if 
it is untrue.49 Where such a record is kept, the 
prisoner is entitied to full credit for good time from 
the date of the last entry showing misconduct.50 

e. Computation of Allowance 

(1) In general 

(2) Under cumulative and concurrent 

sentences 

(1) In General 

The language of the statute must be followed In 
determining how the term of the sentence and the de- 
duction for good time are to be computed; and, where 
the statute !s capable of two constructions, that construe- 
tion shouid be adopted which wouid entitle a prisoner 
to his discharge at the earliest time. 

The language of the statute must be followed 
in determining how the term of the sentence and 
the deduction for good time is to be computed^^ 


43. D.C.— lEs: parte Gould, D.C., 51 
F.Supp. 354. 

Statate oonstmed 

D.C.—^Elx parte Gould, supra. 

44. D.C.—Story v. Bives, 97 F.2d 

182, 68 App.B.C. 325, certiorari 

deuied 69 S.CL 71, 305 U.S. 595, 83 
L.Ed. 377. 

45. U.S.—Costner v. U. S.. aA.N,C.. 
180 F.2d 892. 

D.C.—In re Reed, 158 F.2d 323, 81 
U.S.App.D.C. 310—Gk>uld v. Green, 
141 P.2d 533, 78 U.S.App.D.C. 363 
—parte Gould, D.C., 51 F.Supp. 
354. 

48. Tenn.—State v. McClelland, 9 S, 
W. 233, 87 Tenn. 52. 

47. Tenn.—Gilliam v. State, 126 S. 
■W.2d 305, 174 Tenn. 388—State v. 
McClellan. 9 S.W. 233, 87 Tenn. 
52. 

48: Tenn.—State v. McClellan, su- 
pra. 

49. Tenn.—State v. McClellan, su¬ 
pra. 

50. Tenn.—State v. McClellan, su- 
pra- 

51- U.S.—Bickel v. Hiatt D.C.Pa., 
66 F.Supp. 748—^Kastel v. Plsh, D. 
C.Md., 36 F.Supp. 700. 

Ariz.—^Beaty v. Shute, 95 P.2d 663, 
54 Arzz. 339. 

Cal.—In re Cowen, 166 P.2d 279, 27 
CaJ.Sd 637, certiorari denled 67 S. 
Ct. 43, 329 U.S. 742, 91 L-Ed. 640 
— "Ex. parte Eyre, 36 P.2d 842, 1 
Cal.App. 451. 

D.C.—Story v. Bives, 97 P.2d 182, 68 
App.D.C. 326, certiorari denied 59 
SXrt. 71, 305 U.S. 596, 83 L.Ed. 377. 
Plaj—^Brown v. Mayo, 23 So.2d 273, 


166 Fla. 144, certiorari dismissed 
66 S.Ct 815, 327 U.S. 768, 90 L.Ed. 
998—^Pinch v. Mayo, 189 So, 27, 
137 Fla. 762. 

Mo.—^Bx parte Simpson, 300 S.W. 
491. 

N*.Y.—Pizza V. Lyons, 87 N'.T.S.2d 
642, 276 App.Div. 747, appeal dis¬ 
missed 87 N.E.2d 62, 229 N.T. 672 
—^People ex reL Stein v. Jackson, 
48 ]Sr.Y.S.2d 699, 268 App.Div. 812 
—Keenan v. Martin, 38 2T.Y.S.2d 
710, 266 App.I>iv. 981, afflrmed 50 
N'.E.2d 1018, 291 X.Y. 632—Zaloom 
V. Martin. 36 X.Y.S.2d 139, 264 App. 
Div. 19—Golden v. Martin, 34 N. 
Y.S.2d 976, 264 App.Div. 811—Peo- 
ple ex rei. De Pore v. Martin, 30 
3Sr.Y.S.2d 869, 263 App.Div. 764— 
People ex rei. Hammond v. Mar¬ 
tin, 27 N.Y.S.2d 683, 261 App.Div. 
648—^People ex rei. Kleinger v. 
Wilson, 5 N'.Y.S.2d 934, 264 App. 
Div. 406—^People ex rei. Lablcki v. 
Brophy, 294 N^.Y.S. 856, 250 App. 
Div. 831—0*N6il v. Thayer, 282 N. 
Y.S. 684, 245 App.Div. 349, afflrmed 
200 N.E. 299, 270 N.Y. 621—People 
ex rei, Ascher v. Lawes, 276 N.Y.S. 
322. 243 App.Dlv. 578—People ex 
rei. Mason v. Brophy, 267 N.Y.S. 
165, 235 App.Div. 432—^Latham v. 
Brophy, 293 N.Y.S. 762, 162 Misc. 
107—Ryan v. Lawes, 278 N.Y.S. 
608, 154 Misc. 672—^People ex rei. 
De Maggio v. Bates, 36 N.Y.S.2d 
64—^People v. Carbonari, 32 N.Y.S. 
2d 933—Bitz v. Canavan, 11 N.Y.S. 
2d 091, reversed on other grounds, 
12 N.Y.S.2d 862, 267 App.Div. 247, 
afflrmed 23 N.E.2d 636, 281 N.Y. 
699. 

Tex.—Ex parte Sanderson, 212 S.W. 
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2d 639, 162 Tex.Cr. 180—^Ex parte 
Anderson, 192 S.W.2d 280, 149 Tex. 
Cr. 139—^Ex parte Nelsler, 69 S.W. 
2d 422, 126 Tex.Cr. 26. 

50 C.J. p 349 note 56. 

Time speiLt la. peniteutlary os pzis- 
on. 

(1) Under some statutory provi¬ 
sions grood conduct deductions from 
prisonei^s sentence may be granted 
only for time he was Incarcerated in 
penltentlary or prlson, 

U.S.—Aderhold v. EIlls, C.C.A.Ga.. 84 
P.2d 543, certiorari denied Eliis v. 
Aderhold. 67 S.Ct. 123, 299 U.S. 687, 
81 L.Ed. 4SS—^U. S. ex rei. Capone 
V. Lloyd, D.C.Cal., 27 F.Supp. 265. 
N.Y.—0*Neil v. Thayer, 282 N.Y.S. 
584, 245 App.Div. 349, afflrmed 200 
N.E. 299, 270 N.Y. 521. 

Tex.—^Ex parte Nelsler, 69 S.W.2d 
422, 126 Tex.Cr. 26. 

(2) So under such a statute pris¬ 
oner is not entitied to statutory de¬ 
duction from sentence for good con¬ 
duct untll he reaches penltentiary 
and is conflned therein in exeeution 
of his sentence.—Swope v. Lawton, 
C.C.A.Wash., 83 F.2d 814. 

(3) Also, these deductions may 
not be granted, under such a statute, 
for time spent by prisoner while he 
was Incarcerated In county Jall pend- 
ing appeal from judgment sentenc- 
ing him to penltentiary, notwlth- 
standing order of dlstrlct court that 
sentence shouid date from time when 
defendant was flrst committed to 
county jall.—Aderhold v. Eliis, C.C. 
AGa., 84 F.2d 643, certiorari denied 
Eliis V. Aderhold, 57 S.Ct 123, 299 
U.S. 587, 81 L.Ed. 433. 
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Where the statute is capable of two constructions, 
that construction should be adopted which wouid 
entitle the prisoner to his discharg^e at the earliest 

time®2 

The operation and effect o£ an enactment mak- 
ing changes with respect to the computation of 
good time deductions depend on the intent of the 
legislature as gathered from the language used.53 
So, by virtue of provisions to that eifect, a statutory 
amendment may not apply to one who has com- 
mitted a crime prior to such amendment, or to one 
who was received in prison prior to a specified 
date, and the law in existence prior to the amend¬ 
ment may continue to apply as to such persons;^^ 
and, where the amendment so provides, a prison- 
er’s time credits should be calculated under the 
statute as amended since he entered prison.55 

A statute relative to the computation of good 
time allowances expressly providing that any rights 
or liabilities in existence at the time of its enact¬ 
ment shall not be affected thereby does not operate 
retroactively,^® and, where such a statute directs 
that good conduct time be credited as earned and 
computed monthly, it is prospective only and does 
not affect a case within the provisions of an earlier 
statute.67 Under a statute providing that a prison¬ 
er may eam allowances for good conduct from the 
time of its taking effect, a prisoner is entitled to 
credits only for good conduct earned after the 
statute took effect.58 


Under some statutes, a prisoner is entitled to 
credit for good Dehavior as and when he earns it,®^ 
and, where the statute so provides, good behavior 
time should be credited at the end of each year as 
it is earned. Under statutes whereby the credits 
are to be allowed on a yearly basis, they should be 
made during the year in which they are earned,®^ 
or should be computed on the whole term and ac- 
cordingly deducted therefrom.®^ Where the stat¬ 
ute allows a specified credit for good behavior 
for each full or calendar month*s Service, the cred¬ 
its should be computed on the number of months’ 
actual imprisonment with the requisite behavior.®® 
Under some statutory provisions, a prisoner’s good 
time credit is allowed at the end of his term of im¬ 
prisonment, when and if its allowance, together 
with the time served, will entitle him to his dis- 
charge, the sentence thus having been served in 

full.®4 

The credits allowed for good behavior and those 
allowed for time spent outside the prison walls by 
a prisoner as trustee are cumulative and not con¬ 
current under some statutes,®® and the credits for 
good behavior should be used finally when such 
credits, together with the credit earned as trusty, 
added to the time already served, equal the maxi¬ 
mum sentence,®® but the credit allowed for good 
behavior is based on the time actually served and 
not on the extra time allowed for time spent by 
the prisoner as a trusty.®^ A prisoner has been 


(4) Where benefits of statute are 
extended only to prisoners actually 
confined In state penitentlary, pris¬ 
oner is not entitled to credit for 
commutation time on the basis of his 
federal imprisonment.—^EIx parte 
Baird, Tex.Cr., 228 S.W.2d 611. 

52. Colo.—^In re Blocker, 193 P, 646, 
69 Colo. 269. 

53- N.T.—0'Neil v. Thayer, 282 N. 
Y.S. 684, 246 App.Div. 349, afllrmed 
200 N.B. 299. 270 N.T. 621. 

54- N.T.—Palermo v. Wllson, 282 N. 
Y.S. 688, 245 App.Div. 872—0'Nell 
V. Thayer, 282 N.T.S. 684, 245 App. 
Div. 349, afflrmed 200 N.E. 299, 270 
N.Y. 621—Latham v. Brophy, 293 
N.T.S. 762, 162 Misc. 107. 

55. Cal.—Ex parte Albori, 21 P.2d 
423, 218 Cal. 34. 

56. U.S.—Hiatt V. HlUlard, C.A.Ga., 
180 P.2d 463. 

57- U.S.—^McEinney v. Clemmer, D. 

C.Va., 84 P.Supp. 798, 
imder earlier statute 

(1) A prisoner was credited con- 
ditionally and In advance with the 
whole of his g-ood conduct time sub- 
ject to withdrawal thereof for mis- 


conduct.—^McKinney v. Clemmer, su¬ 
pra- 

(2) The credit for good time for 
good conduct allowed a prisoner dld 
not accrue until such credit was 
completely earned.—Crant v. Hunt- 
er. C,CAL,Kan., 166 P.2d 673—U. S. 
ex rei. Hurwitz v. Alexander, C.GJL 
Conn., 160 P.2d 1013, certiorari dis- 
mlssed 66 S.Ct. 627. 327 U.S. 764, 90 
L.Ed. 996. 

(3) Where relator had been sen- 
tenced to imprisonment for certaln 
period and thereafter an order was 
entered vacatlng sentence previously 

I imposed and sentenclng relator to 
imprisonment for another period, the 
term to “commence as of today,” a 
credit on orlgrinal sentence for good 
conduct could not be applled to the 
new sentence in reduction of it.— 
U. S. ex rei. Hurwitz v. Alexander, 
supra. 

58. N.T.—^People v. Carter, 171 N. 
T.S. 945, 103 Hisc. 596, affirmed 
172 N.Y.S. 913. 186 APP.Div. 906. 

59. Fla.—Brown v. Mayo, 23 So.2d 
273, 156 Fla. 144, certiorari dis- 
missed 66 S.Ct. 816, 327 U.S. 768, 
90 L.Ed. 998. 

other words, gained time as 
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earned by good behavior is to be de¬ 
ducted from latter part of sentence. 
—^Brown v. Mayo, supra. 

60. Ariz.—^Rupp V. Walker, 164 P. 
2d 371, 62 Ariz. 101—Beaty v. 
Shute, 95 P.2d 663, 64 Ariz. 339. 

61- Colo.—^In re Blocker, 193 P. 646, 
69 Colo. 259. 

50 C.J. p 349 note 59. 

68. Neb.—In re Fuller, 62 N.W. 677, 
34 Neb. 681. 

60 C.jr. p 349 note 60. 

63. Kan.—In re Kness, 50 P. 939, 
68 Elan. 706. 

50 C.J. P 349 note 62. 

64. U.S.— Uryga, v, Ragen, C.A.I11.. 
181 P.2d 660. 

66. Ariz.—^Rupp V. Walker, 164 P.2d 
371, 62 Ariz. 101—Beaty v. Shute, 
96 P.2d 663, 64 Ariz. 339. 

66. Ariz.—^Rupp v. Walker, 154 P. 
2d 871, 62 Ariz. 101—^Beaty v. 
Shute, 95 P.2d 563, 64 Ariz. 339. 

67. Ariz.—^Beaty v. Shute, 96 P.2d 
563, 64 Ariz. 339. 

Blschaorge not waxranted 
A prisoner was not entitled to his 
discharge where extra time earned 
by him under statute providing that 
each day spent by prisoners while 
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held not entitled to a good time credit for the 
time he was at liberty under an erroneous discharge 
on a writ of habeas corpus procured by 
and, under some statutory provisions, a prisoner 
conditionally released after serving the maximum 
sentence, less good conduct allowances, and there- 
after retumed to custody for violating the condi- 
tions of his release, has been required to serve 
the remainder of the original sentence without 
deducting the time he was out on release.69 
Under indeterminate sentence. In the absence of 
a statute otherwise providing, where a prisoner is 
serving under an indeterminate sentence, the rule 
is that the allowance for good time must be de- 
ducted from the maximum time fixed,^® and not 
from the minimum time.^^ However, it has also 
been held that compensation for good behavior 
should be deducted from the minimum rather than 
the maximum sentence,72 and that, where an in¬ 
determinate sentence is valid onLy for the minimum 
term, the allowance should be computed for that 

term.7S 

Commuted sentence. Where a life sentence is 
commuted to one for a term of years, the diminu- 
tion of the sentence for good conduct commences 
on the date of the prisoner^s arrival in prison, ac- 
cording to one view,'^^ but according to another 
view, only from the date of the commutationi^ 

(2) Under Cumulative and Concurrent Sen- 
tences 

Where a prisoner Is eervfng under two or more sen- 

working as tnisties ontslde the pris¬ 
on walls should be counted as two 
days in coznputing: time on their sen- 
tences, plus the good conduct time 
eamed by him under statute author- 
izingr deduction from sentence for* 
good behavior, added to actual time 
of incarceration, dld not amount to 
his maximum sentence^—^Beaty v. 

Shute, supra. 

68. U.S.—McDonald v. Humphrey, 

C.C.A.Mlnn-, 168 P.2d 519—^Hunter 
V. McDonald, C.C.A.KaBL, 159 P.2d 
861, certiorari denied 67 S.Ct 1735, 

331 IJ.S. 863, 91 luEdL 1861. 

69- U.S.—Chandler v. Johnston, C.C.' 

A.Cal., 133 P.2d 139. 

Statute held valid 

U.S.—Chandler v. Johnston, supra. 

D.G—Story v. Rives, 97 F.2d 182, 68 
App,D.C. 326, certiorari denied 59 
S.Ct 71. 30& V.S. 695. 83 377. 

70. Ariz.—Clark v. State. 204 P. 

1032. 23 Ariz. 470. 

50 CLJ. p 850 note 72. 

71- Ariz.—Orme v; Rog^ 260 ^ P. 

129. 32 Ariz. 502. 

78. J5F.T.—^People ex reL Kohlepp v. 

McOeei, 8 R.T.S.2d 726. reversed on 


tences whlch do not run concurrently, the question 
whether the allowance for good time should be computed 
separately on each term, or should be made as if the 
several sentences were for a singie, continuous term 
of confinement consisting of an aggregate of such sen¬ 
tences, depends on statutory provisions; under some 
statutory provisions, where a prisoner is serving under 
two or more sentences concurrently, such sentences niay 
not be aggregated for the purpose of computing the 
amount of good time allowance. 

Under some statutes, where a prisoner is serving 
under two or more sentences which do not run 
concurrently, the allowance ,for good time should 
be computed separately on each term."^® However, 
under other statutes the allowance for good time 
should be computed as if the several sentences 
were for a singie, continuous term of confinement 
consisting of an aggregate pf such sentences, rather 
than a series of distinet and independent tenus, 
and, under some statutory provisions, where sen¬ 
tence is imposed at one time for two or more sepa¬ 
rate offenses and a maximum and minimum period 
of confinement are fixed on the first sentence and 
only a maximum on the others, the terms of impris- 
onment are to be regarded as one continuous term 
in determining the diminution of sentence by good 
conduct eamed.'^^ 

A statute providing that the aggregate of a 
prisoneris several sentences shall be the basis on 
which his good time credit shall be computed has 
been held applicable only to cases where sentences 
are being served while a prisoner is being confined 
in a penitentiary.'^^ Moreover, such a statute has 

Cal.2d 637, certiorari denied 67 S. 
Ct. 43, 329 TJ,S. 742, 91 L.Bd. 640 
—Ex parte Albori, 21 P.2d 423, 218 
Cal. 34. 

D.C.—Kingr V. U. S., 98 F.2d 291, 69 
App.D.C. 10. 

60 C.J. p 360 note 67. 

Xavalld nUe 

A rule entitled ‘*Record Clerk^s 
Manual of the Bureau of Prisons of 
the Department of Justice” was 
without le^al authority In comput- 
ingr deductions to be made from a 
prisoner*s sentence, where it was 
contrary to the ciear langruag-e of the 
statute providing that, when a pris¬ 
oner has two or more sentences, the 
aggregate thereof shall be the basis 
of his, deductions.—Sweetney v. 
Johnston, D.C.Cal., 60 F.Supp. 326. 

78- Oonn.-:-Moulthrop v. ^alker, 26 

A.2d 789, 129 Conn. 164. . 

79- U.S,—^Pitzgerald v. Sanford, D. 
C.Ga., 56 F.Supp. 1002, aflarmed, C. 
CA., 145 F.2d, 228, certiorari de-, 
nled 66 S.Ct 311, 323 U,S 806, 89 
L-Ed. 643, certiorari denied 65 S. 

. Ct. 911, 324 U.S. 869, 89 L-Bd. 1424. 
Statute held SuappUcable to sen- 


other grounds 11 N-.T.S.2d 755, 256 
App.Div, 792, appeal dismissed 26 
N.B.3d 809, 282 N.T. 677. 

73. Ky,—Smith v. Bastin, 232 S.W. 
416, 192 Ky. 164. 

74. Minn.—State v. Wolfer, 148 N. 
W, 896, 127 Minru 102, L.R.A.1916B 
95. 

75. N.C.—^In re McMahon, 34 S.E. 
193, 125 N.C. 38f, 

76. Ala,—State Board of Adminis- 
tration v. Jones, 102 So. 626, 212 
Ala. 380. 

50 C.J, p 350 note 66. 

77. U.S.—^Wilson v. Hunter, CA. 
-Kan.. 180 F.2d 456—U. S. ex rei. 

Johnson v. 0*Donovan. C.AIll.. 178 
F.2d 810—Grant v. Hunter, C.C.A 
Kan., 166 F.2d 673—GIbson v. U. 
S., C.C.A.Mlch., 161 P.2d 973— 
Toust V. U. S., C.C.A.FUL, 161 F.2d 
666—^Mllls V. Aderhold, C.C.A 
Kan., 110 F.2d 765—Bori v. Ader¬ 
hold, C.CA.Ga., 63 P.2d 840^Mbuse 
V. U. S.. D.CJECan., 14 F.2d 202— 
Bickel v. Hlatt, D.CJPa., 66 F.Supp. 
748—Sweetney v. Johnston, D.C. 
Cal., 50 F.Supp. 326. 

Cal.—^In re Cowen, 166 P.2d 279, 27 
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been held to refer to sentences which are in exist- | Under some statutory provisions, prisoners who 


ence at the same time,80 and not to a case where 
a sentence is imposed on one who makes an es- 
cape from a sentence which he is already serving,Sl 
in which event deductions may be calculated at the 
rate applicable to the sentence imposed for escape 
and not on the aggregate of the sentence being 
served and the sentence for escape.83 Under such 
a statute, the deductions to which a prisoner may be 
entitled are based on the maximum period of con- 
hnement under the sentences which he is serv- 
ing.83 It has also been held that, where a prisoner, 
in addition to his original sentence, is sentenced for 
escape, the maximum release date is at the expira- 
tion of the total of the two sentences.®^ 

Under concurrent sentences» Under some stat¬ 
utory provisions only consecutive sentences may 
be aggregated for the purpose of determining the 
amount of good time allowance, and, where a 
prisoner is serving two or more sentences concur- 
rently, such sentences may not be aggregated for 
such purpose.®5 Moreover, under some statutes, 
where a prisoner is serving two or more sentences 
concurrently, he is not entitled to have the allow¬ 
ance for good conduct calculated as on each of the 
sentences, and have the total thus obtained deduct- 
ed from the longest sentence.*® 

f. Effect of Subseanent Gonviction 

By virtue of statute, prisoners who have served 
previous ternis may not be allowed good time, or may 
be allowed less good time than prisoners serving a first 
term, and prisoners who have had the benefit of a good*- 
conduct allowance may be required to serve out such 
time on a subsequent conviction. 


have serv^-ed previous terms are not allowed good 
time.*7 Under such a statute, no hard-and-fast 
rules need be followed in ascertaining whether a 
prisoner is a multiple offender,** and a refusal to 
allow a prisoner an opportunity to be heard as to 
former offenses is not a violation of his constitu- 
tional rights.** Moreover, under such a statute, 
a multiple offender is not entitled to a commutation 
of sentence for good behavior on the g^round that 
his previous convictions were not alleged in the 
indictment or proved on the trial.*® Under other 
statutes prisoners who have served previous terms 
are allowed less good time than prisoners serving 
a first term.*i 

Prisoners who have had the benefit of a good- 
condiict allowance, may, by virtue' of statute, be 
required to serve out such time on a subsequent 
conviction,*^ or on a conviction for felony before 
the expiration of the period within which they 
were originally sentenced,** in * which case the 
time so required to be served does not run con¬ 
currently with that to be served under the second 
conviction.*^ Under some statutes good-conduct 
allowances depend on -the aggregate of the sen¬ 
tences in existence when such allowances are earned 
and may not be affected retroactively by a sen¬ 
tence subsequently imposed,*® and even though 
there is continuous custody of the prisoner a sub¬ 
sequent imprisonment under a later sentence has 
its own separate basis for good-time computation.*® 

g. IbifoTcem^t of Qiglit 

A prisoner entitled to his discharge by reason of 
having served his term of imprisonment, less the time 


tence served on parole.—^Fitzgrerald' 
V. Sanford, supra. 

80. B.C.—Kingr v. U. S., 98 F.2d 291, 
69 App.3>.C. 10. 

Time served nnder vold sentence 

Under statute govemingr deduc¬ 
tions from sentences for good con¬ 
duct, prisoner may not clalm or earn 
as a deduction from a valid resen- 
tence a good-time allowance as re- 
speets time previously served under 
a void sentence.—^King v. U. S., su¬ 
pra. 

81- U.S.—Lyons v. Squier, 3>.C. 

Wash., 64 F-Supp. 657. 

82. U.S.—Aderhold v. Hudson, C.C. 
A.Ga., 84 F.2d 669. 

83- U.S.—-Ware v. Hili, D.C.Pa„ 28 
F.Supp. 346. 

84. U.S.—Bickel v. Hiatt. D.aPa., 
66 F.Supp. 748. 

Violation of oonditional release 
Prisoner,- who was serving an orlg- 
iual term and an added term for es¬ 
cape, on leaving penltentiary, accept- 


ed condltional release for whatever 
period remained to be served of max¬ 
imum of total of two sentences and 
having vlolated the conditlons qf re¬ 
lease within period thereof was re¬ 
quired to serve unexpired term of his 
imprisonment when returned to ous- 
tody of attorney general on exeeu- 
tlon of the violator warrant.—^Bickel 
V. Hiatt, supra. 

85. U.S.—^Wilson v. Hunter, C.A. 
Kan., 180 F.2d 466-—Ware v. HUI, 
D.C.Pa., 28 F.Supp. 346. 

86. Ga.—Chattahoochee Brlck Co. v. 
Gk>ing8, 69 S.K 865, 136 Ga. 629, 
Ann.Cas.l912A 263. 

87. N.J.—In re 0’Connor, 32 A.2d 
361, 130 lSr.J.Law 194. 

50 C.J. p 349 note 60. 

88. N.J.—^In re 0*Connor, supra. 
The legislative polioy has been to 

glve the state board of control of 
Institutions and agendes wlde lati- 
tude in administerlng penal institu¬ 
tions, without laying down hard-and- 
fast rules of procedure < as to com- 
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mutation of sentences for ascertain¬ 
ing whether a prisoner is a multiple 
ofCender.—^In re 0'Connor, supra. 

89. N.J.—In re 0*Connor, supra. 

90. N.J.—In re 0*Connor, supra. 

91. Mlch.—In re Canfleld. 57 N.W. 
807, 98 Mich. 644. 

50 C.J. p 349 note 61. 

92. N.J.—In re. O^Connor, 32 A.2d 
361, 130 N.'J.Lraw 194. 

50 C.J. p 349 note 62. 

93. Pa.—^In re Commutation of Sen¬ 
tences, 22 Pa.I>ist. 206. 

60 C.J. P 349 note 63. 

94. Pa.—Commonwealth v. Warden 
Eastern Penitentiary, 24 Pa.X>ist. 
339—^WycofTs Case. 42 Pa.Co. 223. 

95. U.S.—^Pitzgerald v. Sanford, C. 
C.A.Ga., 146 F.2d 228, certiorari 
denied 65 S.Ct 311, 323 U.S. 806, 
89 L.Fd. 643, certiorari denied 66 
S.Ct. 911, 324 U.S. 869, 89 L.Ed. 
1424. 

96. U.S.—^Pitzgerald v. Sanford, su¬ 
pra. 
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which he has earned by good behavior, may secure It 
tn a legal proceeding, but he must make a proper show- 
ing that he Is entitied to the reiief asked for. 

A prisoner entitied to his discharge by reason of 
having served his term of imprisonment, less the 
time which he has earned by good behavior, may 
secure it in a legal proceeding,®*^ as in a case where 
no forfeiture of good-time credit has been declared 
until the prisoner has served for such length of 
time that, with the diminution of sentence pro- 
vided for, he is entitied to his discharge, but he 
must make a proper showing that he is entitied to 
the reiief asked for.^s 

h. Foifeitare of Bight 

(1) In general 

(2) Proceedings; hearing and notice 
(1) In General 

The misconduct of a prisoner may resuit in the for¬ 
feiture, In whole or in part, of his right to a reduction 
of sentence for good conduct. 

The misconduct of a prisoner may resuit in the 
forfeiture, in whole or in part, of his right to a 


reduction of sentence for good conduct and this 
forfeiture may be regulated by statute.^ A statute 
revising earlier statutes relative to the forfeiture 
of good-time allowance and expressly providing 
that any rights or liabilities in existence at the 
time of its enactment shall not be affected thereby 
does not operate retroactively.® Thus the enact¬ 
ment of such a revisory statute does not modify a 
prior forfeiture of a prisoner’s entire good-time 
credit for misconduct,^ so that where, under the 
earlier statutory provisions, a prisoner^s entire good- 
time credit might be forfeited by reason of his mis¬ 
conduct, subject only to the right of the attomey 
general to restore all or any part of it,® a prison- 
er’s misconduct prior to the date of the revision 
Works a forfeiture of all good-time credit eam- 
able by him up to the date of the revision, subject 
only to the right of the attomey general to restore 
such credit.® 

Statutory provisions control as to the official who 
has the authority to forfeit a prisoner’s good-time 
allowance,*^ and, under some statutory provisions, 
whether or not there shall be a forfeiture of a 


97- lowsL—state v, Hunter, 100 KT. 
W. 510, 124 lowa 569, 104 Am.S.It 
361. 

98. lowa.—State v. Huuter, supra. 

50 C.J. p 348 note 42. 

99. Ky.—Smitb v. Bastln. 232 S-W. 
415, 192 Ky. 164. 

1. U.S.—U. S, ex rei. Jacobs v. Barc, 
aOJLMioh., 141 F.2d 480, certio¬ 
rari denied 64 S.Ct. 1262, 322 U.S. 
761, 88 KEd. 1581—Aderhold v. 
Perry, C.C,A.Ga., 69 F.2d 379. 
Conn.—^Moulthrop v. Walker, 26 A.2d 
789, 129 Conn. 164. 

Tex.—Corpus Jtizis dted ia. Fx parte 
Sanderson, 212 S.W.2d 639, 642, 
152 Tex.Cr. 180. 

50 C.J. p 348 note 39. 
a. U.S.—^Uryga v. Hairen, dA-IU., 
181 F.2d 660—Powell v. Hunter. C. 

A.Kan.. 172 F.2d 330—U. S. ex rei. 
Jacobs V. Barc, C.CAL.Mich., 141 
F.2d 480, certiorari denied 64 S. 
Ct. 1262, 322 U.S. 761, 88 L.Ed. 
1681—^Aderhold v. Perry, C.C.A.Ga., 
59 P.2d 379—McNulty v. Hum- 
phrey, I>.C.P8u, 90 F.Supp. 383— 
Bickei V. BUatt, l>,G.Pa., 66 F.Supp. 
748. 

Cal.—Ex parte Soldavinl, 149 P.2d 
193, 64 Cal.App.2d 677. 

B.C.—King V. U. S., 98 F.2d 291, 69 
App.D.C. 10. 

Fla.—^Brown v. Mayo, 23 So.2d 273, 
156 Fla. 144, certiorari disznissed 
66 S.Ct 816. 327 U.S. 768, 90 L..Ed. 
998. 

Tex.—Ex parte Boyd, 212 S.W.2d 156, 
152 Tex.Cr. 164. 

50 C.J. p 348 note 40. 

3^ ttrtearmiatng loxf«itixze of good 


time earned, under some statutory 
provisions, where sentence is im- 
posed at one time for two or more 
separate offenses and a maximum 
and minimum period of conflnement 
fixed on the drst and only a maxi¬ 
mum period flxed on the others, the 
terms of Imprisonment are to be re- 
garded as one continuous term.— 
Moulthrop V. Walker, 26 A.2d 789, 
129 Conn. 164. 

Coadnot after ezpixailoa of rednced 
term 

Under some statutory provisions, 
once a prisoner has been allowed 
credit for good bebavior and by rea¬ 
son thereof his reduced term has 
expired, his term, as not reduced, 
may not thereafter be revlved by a 
forfeiture.—^In re Cowen, 166 P.2d 
279, 27 Cal.2d 637, certiorari denied 
67 S.Ct. 43, 329 U.S. 742, 91 L-Ed. 640 
—Etx parte Shull, 146 P.2d 417. 23 
Cal,2d 746. 

3. U.S.—Hiatt V. HUlIard, C.AGa.. 

180 F.2d 453. 

4. U.S.—^McKinney v. Clemmer. U. 

C. Va., 84 F.Supp. 798. 

5. U.S.—Chandler v. Johnston, C.C. 

A,Cal., 133 F.2d 139—Aderhold v. 

Hudson, C.C.A.Ga., 84 F.2d 559— 

Carroll v. Zerbst, C.C.AEsn., 76 F. 

2d 961—Aderhold v, Perry, C.C.A. 

Ga., 59 P,2d 379—Gray v, Swope, 

D. C.Wash., 28 F.Supp. 822. 

Prisoner as ward of conrt 

AU possible deductlon for good 
time accredited to a prisoner serv- 
ing consecutive sentences is de- 
stroyed by bad conduct even though 
such conduct occurs after one or 
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more of the successive sentences has 
been served, and a prisoner serving 
consecutive sentences remained a 
ward of the court when he was con- 
dltlonally released after serving his 
sentences less good-time deductlon, 
and, when he breached terms of his 
conditional release, he was subject 
to retum to penitentiary to serve 
full remalning x>oFtion of term of 
his sentences without credit for al¬ 
lowance of any good time, notwith- 
standing breach occurred after first 
sentence had been served.—Grant v. 
Hunter, C.C.A.Kan., 166 P.2d 673. 
Bsoaped prisoner 

Where accused was impiisoned in 
penitentiary under two consecutive 
sentences, and escaped while serv¬ 
ing the first sentence, accused for¬ 
feited not only the allowance for 
good behavior to which he was enti¬ 
tied when he escape^l, but all credits 
for good behavior during first term. 
—Gray v. Swope. D.aWash., 28 F. 
Supp. 822. 

Oxdinaxy and indnstrial good-time 
allowances held lost.—Waycaster v. 
Hiatt, D.C.Pa. 60 F.Supp. 414—^Hol- 
land V. Hiatt I>.C.Pa.. 50 FjSupp. 406. 
S. U.S.—^McKlnney v. Clemmer, B. 

C.Va., 84 F.Supp. 798. 

7- U.S.—Pagliaro v. Cox, C.C.AMo.. 

143 F.2d 900. 

Warden of federal penitentiary 

could forfeit prisoner^s good-time 
allowance on ground of escape effect- 
ed before prisoner^s dellvery to the 
penitentiary, but after dellvery to 
United States Marshal, and where 
prisoner escaped while en route to 
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prisoner*s good time is a matter within the dis- 
cretion of the designated authorities,® and the de- 
cision of an authorized board in this respect ordi- 
narily should not he interfered with^ unless it 
clearly appears that snch hoard exceeded its pow- 
ers^o or that substantial injustice has been done,^^ 
although, in declaring a forfeiture, an ofiScial may 
not act in an arbitrary manner.^^ 

Under some statutory provisions a good-time 
allowance may be .forfeited and taken away from 
a prisoner for good cause,!^ as where he fails 
faithfully to observe the rules within the mean- 
ing of the statute/^ or in the event of an escape,!^ 
although, tmder some statutes forfeiture of good 
time in the event of an escape is not mandatory.i® 

(2) Proceedings; Hearing and Notice 

Proceedings for the forfeiture of a prisoner^s allow- 


§ 21 

ance for good conduct are controlied by statute, and an 
administrative authority, In declaring a forfeiture of 
time credits, ordlnarlly is not required to adhere to 
formal procedure; the proceedings may be summary in 
character but a hearing and notice may be required. 

Proceedings for the forfeiture of a prisoner's 
allowance for good conduct are controlied by stat- 
ute.i7 Ordinarily an administrative authority, in 
declaring a forfeiture of time credits, is not re¬ 
quired to adhere to formal procedure,or to com- 
ply with rules of evidence as in a criminal prose- 
cution before a judicial tribunal,since the pro¬ 
ceedings are administrative in nature.^O So, under 
a statute authorizing a designated board to forfeit 
a prisoner*s good-behavior allowance for misbe- 
havior after proof of the offense and notice to the 
prisoner, the proceeding may be summary in char¬ 
acter,although a hearing^^ and notice*® are es- 


penitentiary wbich attorney general 
had desigmated as place for prlson- 
er's conflnement after conviction, 
and, after prisoner was apprehended, 
attorney general changred deslgna- 
tion to another penitentiary, warden 
of latter penitentiary could forfeit 
prisoner^s good-time allowance be- 
cause of sucli escape.—^Pagliaro v. 
Cox, C.C.A-MO., 143 F.2d 300. 
a Okl.—^Ex pai-te Farve, 79 P-2d 
1034, 64 01d.Cr. 326. 
ne prlso» anttioritles, and not the 
conxt, determine wbether a prisoner 
is guilty of sittch an Infraction as 
will forfeit his right to be credited 
with a good-time allowance.—^Ex 
parte Body, 152 S.W.2d 657, 848 Mo. 
1 . 

9. Cal.—^Bx parte Taylor, 13 P.2d 
906, 216 Cal. 118. 

la Cal.—^Bx x>arte Taylor, supra. 

11. Cal.—^Etac parte Taylor, supra. 

12. U.S.—^U. S. ex rei. Lashbrook v. 
Sullivan, 3>.C.I11., 65 F.Supp. 648. 

13. U.S.—Brown v. Pescor, U.C.Mo., 
74 F.Supp, 549. 

Criminal act imneoemtary 
Bxistence or forfeiture of good- 
time allowance is not dependent on 
whether prisoner*s misconduct also 
may be a criminal act.—^Pagliaro v. 
Cox, C-CJLMo., 143 F.2d 900. 
Sofflcient canse held shown 
U.S.—Uryga v. Hagen, C.A.I11., 181 
P.2d 660. 

D.C.—Story v. Rives, 97 P.2d 182, 
68 App.D.C. 325, certiorari denied 
59 S.Ct. 71. 305 U.S. 595, 83 L.Bd. 
377. 

Idi U.S.—^Uryga v. Bagen, C.A.I11., 
181 P.2d 660—Powell v. Hunter, C. 
A.Ekan., 172 F.2d 330—^Pagliaro v. 
Cox, D.C.MO.. 64 F.Supp. 6, af- 
flrmed, C.C.A.. 143 P.2d 900. 

CaL—^Ex parte Taylor, 13 P.2d 906. 
216 Cal. 113—In re Tobin, 20 P.2d 
91. 130 Cal.App. 371. 


Tex,—^Ex parte Boyd, 212 S.W.2d 156, 
162 Tex.Cr. 164. 

50 C.J. p 348 note 41. 

15- U.S.—Carroll v. Zerbst, C.C.A. 
Kan., 76 F.2d 961—Bickel v. Hiatt, 
D.C.Pa., 66 F.Supp. 748. 

Tex.—^Ex parte Sanderson, 212 S.W. 

2d 639, 162 Tex.Cr. 180. 

▲8 misconduct or breaoh of law 

(1) Prisoner who escapes from 
prison and thereafter makes another 
attempt to escape demeans himself 
improperly as well as violates a 
statute, and commissioner is author¬ 
ized to deduct from prisoner's good- 
time allowance for such misconduct 
notwithstandlng no criminal prose- 
cutlon is Instituted against the pris¬ 
oner.—State ex rei. Tumer v. Gore, 
175 S.W.2d 317, 180 Tenn. 333. 

(2) Statute providing that if any 
person conflned in penitentiary for 
term less than life escapes there- 
from or, being out under guard, es¬ 
capes from officeres custody, he shall 
be liable to punishment Imposed for 
breaking prison. Is a prison law gov- 
erning penitentiary inmates within 
statute requirlng discharge of any 
convlct conflned in penitentiary after 
he has served three fourths of time 
for which he was sentenced without 
havlng any infraction of rules or 
law of prison recorded against him. 
—^Ex parte Body, 152 S.W.2d 657, 
348 Mo. 1. 

16- U.S.—Bickel v. BUatt, D.C.Pa., 
66 F.Supp. 748. 

17- U.S.—^Lesser v. Humphrey, D.C. 
Pa., 89 F.Supp. 474. 

Administrative prooednxe act was 

not applicable to proceedings of 
good-time board at penitentiary in 
proceedings to revoke prisoner^s 
good-time allowance because of al- 
leged violatlon by prisoner of (prison 
rules.—^Lesser v. Humphrey, supra. 
Befnsal to allow prisoner time 
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credits, by adult authority, for cur¬ 
rent period is not the equivalent of 
a declaration of a forfeiture of time 
credits previously allowed which 
would require notice, hearing, proof. 
and a flnding that prisoner wcus 
guilty of misconduct.—^Ex parte 
Smith, 205 P.2d 662, 33 CaL2d 797. 
18. Tenn.—State ex rei. Turner v. 
Gore, 175 S.W.2d 317. 180 Tenn. 
333. 

Beason for mle 

Although forfeiture of prisoner's 
right to diminution of indeterminate 
sentence for good behavlor may fiow 
from conduct involving a criminal 
offense, the prisoner is neither tried 
nor sentenced for violatlon of a 
criminal law, and his punishment 
consists solely in servlng of balanoe 
of his sentence originally imposed.— 
People ex rei. Day v. Lewla, 34 N.B. 
2d 712, 376 IU. 609. 

19- Tenn.—State ex rei. Turner v. 
Gore, 176 S.W.2d 317, 180 Tenn. 
333. 

Tact that Jnry aoqaLtted prisoner 
of Oharge did not preclude depart- 
ment of public welfare from deter- 
mining that flght involved an infrac- 
tion of a prison rule, and, being prls- 
oner's flfth violatlon, forfeited his 
earned good time, especially in vlew 
of different degree of proof required. 
—^People ex rei. Day v, Dewis, 34 K. 
R2d 712, 376 IU. 609. 

20. Mo.—Corpus JUris dtad in E± 
pairte Body, 152 S.W.2d 657, 343 
Mo. 1. 

50 C.J. p 349 note 46. 

21. Cal.—^In re Nelson, 197 P. 947, 
185 CaL 594. 

60 C.J. p 349 note 45. 

22. Cal.—^In re Nelson, supra. 

50 C.J. p 349 note 47. 

23. Cal.—^In re MacDonald, 187 P. 
991, 45 Cal.App. 480. 

50 C.J. p 349 note 48. 
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sential; and such a statute is sufficiently compHed 
with where a prisoner is brought before the board 
and, on the charge being read and explained to him, 
he pleads guilty.24 it has been held that a depriva- 
tion of commutation-time credits on the basis of 
an administrative classification of a prisoner as a 
multiple offender is illegal in that it deprives him 
of his fundamental right to be heard on notice as to 
his liabilily to lose commutation time otherwise 
earned.2® 

Under statutes requiring prisoners to be infonned 
from time to time as to their records as to loss of 
good time and the reason therefor, and requiring 
a designated board regularly to pass on reports of 
infractions of rules, a prisoner shouid be given, if 
he so desires, an opportunity to be heard on such 
reports.25 It has been held immaterial that an 
order forfeiting good behavior credits is made at 
a time subsequent to the expiration of an alleged 
reduced terra where the order is based on an in- 
fraction of the rules prior to the expiration of the 

sentence.27 

L Bestoration of Foifeited Credits 

Under some statutes a designated board or offlciai 
has the power to restore good-tfme credits forfeited by 
reason of the mfsconduct of a prisoner, for such reasons 
as to it or him may seem proper; but, under a statute 
so providing, there may not be a restoratlon of good- 
tlme credit to a prisoner who forfeited it by reason of an 
escape and was thereafter convicted of the independent 
offense of escape. 

Under some statutes a designated board or official 
ordinarily has the power to restore good-time cred¬ 
its forfeited by reason of the misconduct of a 
prisoner, for such reasons as to it or him may 
seem proper,^8 and, in the absence of an abuse 
of discretion, the action of a board in restoring 
such credits may not be interfered with.^d How- 


ever, under a statute so providing, there may not 
be a restoration of good-time credit to a prisoner 
who forfeited it by reason of an escape and was 
thereafter convicted of the independent offense of 

escape.30 

§ 22. Bringing Articles to, or Communicat- 
ing with, Prisoners as an Offense 

By statute, or rules adopted pursuant thereto. It Is 
sometimes made an offense to bring specified articles 
to prisoners or to communicate with them. 

By statute, or rules adopted pursuant thereto, 
it is sometimes made an offense to bring specified 
articles to prisoners or to communicate with them.3i 
The rules applicable to prosecutions for criminal 
offenses generally are applicable to prosecutions 
for such an offense,82 as, for example, with respect 
to matters relative to the indictment, information, 
or complaint,83 as well as to the trial.®* 

§ 23. Escape of Prisoners 

a. Necessity of legal taking 

b. Kinds of escape 

c. Acts constituting escape generally 

d. Admitting prisoners to jail liberties 

e. Going beyond jail liberties 

f. Removal by legal process 

g. Discharge of prisoner 

h. Constructive escape 

L Liability of sheriff or jailer to credi¬ 
tor or other person 

j. Other liabilities 

k. Defenses geherally 

l. Recapture or return of prisoner 

m. Actions 

n. Pleading 
0 . Evidence 


24. C?al.—^In re Nelson, 1S7 F. 947, 
185 Cal. 594. 

50 C.J. p 349 note 49. 

25. N.J.—^Ex parte Macejlca, 76 A.2d 
848. 10 N.J.Suptir. 393—Ex parte 
Breslin, 74 A.2d 373, 9 N.J.Super. 
356. 

26. Mich.—In re Walsh, 49 N.W. 
606, 87 Mich. 466. 

2T. CSal.—^Bx parte Tayior, 13 P.2d 
906, 216 Cal. 113. 

28. U.S.—^Aderhold v. Perry, C.C.A. 
Ga., 59 P.2d 379. 

Cal.—^In re Daniels, 300 , P. 878, 114 
Cal, 698—^Bx parte Davis, 294 P. 
408, 110 Cal.App. 616—^Bx parte 
SolmajQ, 291 P. 224, 107 Cal.App. 
727. 

Am Mt of ffrace, 

Where prisoner had forfeited his 


good-conduct time allowance prior to 
effective date of revisory statute 
relative to good-time allowances, 
subsequent modificatlon of previous 
forfelture by restoring to him such 
of his forfeited good time as was 
earnable after the critica! date was 
an act of grace, and not of right, to 
prisoner and apparently an exercise 
by attorney general of his power to 
restore good time forfeited.—McKln- 
ney v. Clemmer, D.C.Va., 84 P.Supp. 
798. 

29- Cal.—^In re Daniels, 300 P. 878, 
114 CaL 698. 

39- U.S.—Liyons v. Squier, D.C. 

Wash., 54 P.Supp. 657. 

Beason f<^ mle 

Congress did not ihtend that there 
shouid ever be a i^estoration of good 
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ftime to a prisoner in such a case, 
I since a contrary holding would nulli- 
fy statute requiring an independent 
sentence to be served only on ex¬ 
piration of sentence from whieh 
prisoner made an escape.—^Lyons v. 
Squier, D.C.Wash., 64 P.Supp. 667. 

31. CaJ.—^People v. Lee Mon, 207 P. 
284, 67 Cal.App. 400. 

60 C.J. p 350 note 79. 

32. S.C.—State v. Jachson, 115 S.E. 
760, 122 S.a 493. 

60 C.J. p 350 note 81. 

33. Wash.-—State v. Vanderveer, 196 
P. 650, 115 Wajsh. 184. 

50 C.J. p 350 note 82. 

34. S.C.—State V. Jackson, 116 S.E. 
750, 122 S.C. 493: 

60 C.J. p 350 nete 81 laj, [bj. 
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p. Damages 

q. Trial; judgment and enforcement 

thereof 

a. Necessity of Legal Taking 

Before a prisoner can make an escape on wh!ch 
civii llabfllty may be predfcated he must have been le- 
gally taken into custody, and thla requires that the pro- 
ceedlngs by whlch the prisoner was taken must have 
been valid and sufficient. 

Before a prisoner can make an escape on which 
civii liability may be predicated he must have been 
legally taken into custody, and this requires that 
the proceedings, such as the judgment, arrest, and 
commitment, by which the prisoner was taken, must 
have been valid and sufiScient^B if the court ren- 
dering judgment against a prisoner had no juris- 
diction, the sheriff is not liable for an escape 
but if the judgment is not void the fact that it 
may have been erroneous is immaterial since a 
judgment may not be attacked collaterally.37 So 
whenever the process by which one is arrested is 
void,®B Qx appears to be void,8 9 no action lies for 
his escape; but advantage-may not be taken of a 
mere error or irregularity in the processio An 
action may be maintained for an escape of a prison¬ 
er held on mesne process.^l If a creditor gives 
a debtor in execution permission to go at large be- 
yond the jail liberties, an action for escape may 
not be maintained.^2 

b. Kinds of Escape 

There are, at common law, two kinds of escape, 
the one, willfui and voluntary, the other, negligent; a 
third kind of escape, due to act of God or the public 
enemies, is also recognized in the cases. 

There are, at common law, two kinds of escape, 


the one, willfui -or voluntary,the other, negli- 
gent.^^ A third kind of escape, due to act of' God 
or the public enemies, is also recognized in the 

cases.^B 

A voluntary escape occurs when a prisoner is al- 
lowed to go at large by permission or willfui de- 
fault of the officer in whose custody he is.**® In 
this type of escape it is of no consequence that the 
sheriff relied on the prisoner's honor and promi se 
to retum^'^ or that the prisoner was a trusty;^» 
and any going out of prison with the knowledge 
or consent of the sheriff or keeper may consti¬ 
tute a voluntary escape.**® 

There is a negligent escape when a prisoner has 
gone out of sight and control of the officer in whose 
custody he was, without the knowledge or consent 
of such officer, but by reason of his careless or 
negligent conduct®® An escape of this nature 
necessarily implies some neglect of duty or default 
in the officer.®^ 

c. Acts Oonstitating Escape Qenerally 

An escape occurs when acts are done which are In- 
compatlble with custody, or when a relaxatlon of con- 
flnement fs permitted so that a prisoner Is not at all 
times in control of the sheriff or keeper, although there 
are some emergencles which have been declared a suffi¬ 
cient excuse for a prlsoner^s temporary llberty. 

An escape occurs when acts are done which 
are incompatible with custody, or when a relaxation 
of confinement is permitted so that a prisoner is 
not at ajl times in the control of the sheriff or 
keeper.®^ So, where the sheriff places a prisoner 
in a hospital in charge of persons who are not 
the sherifFs deputies there is an escape.®® How- 
ever, although a .sheriff may not, as an indulgence 


35. Vt—Weeks v. Martin, 16 Vt. 
237. 

60 C.J. p 361 notes 86-87. 

Crimlnal liability see Escape §§ 1- 
28. 

Liability of sheriff other than as 
jailer see the C.J.S. title Sheriffs 
and Constables $§ 118—120, also 67 
C.J. p 900 note 46-p 902 note 89. 
Rescue of persons as offense see the 
C.J.S. title Rescue §§ 1-13, also 64 
C.J. p 696 note 1-p 699 note 99. 

36. Conn.—Austin v. Pltch, 1 Root 
288. 

37. N.T.—Wesson v. Chamberlain, 3 
N.Y. 331. 

38. N.Y.—Goodwln v. Griffls, 88 N. 
Y. 629. 

60 C.J. p 351 note 90. 

39- Vt.—^Kldder v. Barker, 18 Vt. 
464. 

50 C.J. p 351 note 91. 

40. N.Y.—^Jones v. Cook, 1 Cow, 
309. 

60 C.J. p 351 note 92. 


41. N.Y.—Cosfirrove v. Bowe, 10 
Raly 353, 2 N.Y.Civ.Proc. 61. 

42. N.Y,—^Poucher v. Holley, 8 
Wend. 184—^Powers v. Wilson, 7 
Cow. 274. 

43. N.C.—Adams v. Turrentlne, 80 
N.C. 147. 

44. N.C.—^Adams v. Turrentlne, su- 
prs. 

45. N.C.—^Mabry v. Turrentlne, 30 
N.C. 201—Adams v. Turrentlne, 30 
N.C. 147. 

46. N.C.—Sutton v. Williams. 156 S. 
E. 160, 199 N.C. 646. 

50 C.J. p 361 note 98. 

Uberty not anthorlzed by law 
Where a prisoner arrested by a 
deputy sheriff and placed in the 
county Jail was released by the sher¬ 
iff, there was a voluntary escape, 
since a voluntary escape takes place 
when the prisoner is voluntarily giv- 
en any liberty not authorized by law. 
—^Hefler v. Hunt, 112 A. 676, 120 Me. 
10 . 


47. Ind.—^Hoagland v. State, 40 N. 
E. 931, 22 Ind.App. 204, 72 Am.S.R. 
298. 

48. N.C.—Sutton v. Williams, 165 S. 
E. 160, 199 N.C. 646. 

49. N.C.—Sutton v. Williams, supra. 
50 C.J. p 361 notb L 

50. Conn.—Carrlngrton v. Parsons, 4 
Day 46. 

60 C.J. p 861 note 2. 

51. N.Y.—^Tillman v. Lanslng-, 4 
Johns. 46. 

52. Vt.—Corpus Juris oited in 
Man^an v. Franzoni, 76 A.2d 666, 
667. 

>60 C.J. p 351 note 3. 

Depaxture 

An escape is the departure of a 
prisoner from custody before he is 
dlscharged by due process of law.— 
Hefler v. Hunt, 112 A. 676. 120 Me. 
10 . 

53- Vt.—^Mangan v. Franzoni, 76 A. 

1 2d 666. 
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or privilege, allow a prisoner to go outside the 
jail,54 there are some emergencies which have 
been dedared a suflficient excuse for a prisoner’s 
temporary liberty.55 

d. Admitting Prisonexs to Jail Idbexties 

A departure from the confines of the Jail by a prfs- 
oner entitled to Jail llberties is not an escape for which 
the sheriff or keeper may be held liable as long as the 
prisoner keeps within the liberties, but to admit a pris¬ 
oner to the llberties, except In the cases provided by 
law, renders a Jailer liable for an escape; a sheriff may 
be liable for an escape if he admits his prisoner to the 
liberty of the yard on a bond which is not In conformlty 
with statute. 

The departure from the confines of the jail by a 
prisoner entitled to jail liberties is not an escape 
for which the sheriff or keeper may be held liable 
as long as the prisoner keeps within the liberties,56 
but to admit a prisoner to the liberties, except in 
the cases provided by law, renders a jailer liable 
for an escape.57 With respect to his liability for 
an escape, a jailer is not bound to allow a prisoner 
the privilege of the prison liberties, unless the 
prisoner gives bond and security not to depart 
therefrom,58 and while it has been held that, since 
the bond is intended as a security to the jailer 
against the abuse of the privilege by the prisoner, 
he may waive such security, and grant the liberties 
without a bond,59 it has also been held that a sher¬ 
iff is liable for an escape if he admits a prisoner 
to the liberties without giving a bond.®^^ It is a 
common condition of a prison limits bond that the 
prisoner, if not legally discharged within a cer- 
tain time from the day of his commitment, shall 
surrender himself to be held in close confinement, 
so that where he remains outside the prison walls 
an escape occurs-^i 

Cn irregular or insttfficient hond. A sheriff is 
liable for an escape if he admits his prisoner to 
the liberty of the yard on a bond which is not in 
conformity with statute®^ unless the creditor has 
waived the irregularity and accepted the bond.®® 


On the other hand, if the bail is sufficient when 
given, the fact that it afterward fails will not ren- 
der the sheriff liable.®^ 

e. Going beyond Jail Liberties 

Ordinarlly, where a prisoner goes or is at large be- 
yond the liberties of the jail, without the assent of the 
person at whose Instance he is in custody, it is an es¬ 
cape for which the officer In charge may be held liable. 

Ordinarily, where a prisoner goes or is at large 
beyond the liberties of the jail, without the as¬ 
sent of the person at whose instance he is in cus¬ 
tody, it is an escape for which the officer in charge 
may be held liable.®® In some instances a dis- 
tinction has been drawn between a case in which 
a prisoner voluntarily goes beyond the jail liberties 
and one in which he does so involuntarily, and it 
has been held that, where a prisoner admitted to 
the liberties of the jail knowingly and voluntarily 
goes beyond the limits, it is an escape for which 
the sheriff may be held liable,®® but that where a 
prisoner goes beyond the jail liberties involuntari¬ 
ly, as by accidentally or inadvertently going be¬ 
yond the liberties which are bounded by an imagi- 
nary line, and retuming immediately before action 
brought, the sheriff may not be held liable.®*^ With 
respect to whether or not there has been an escape 
on which liabilily may be predicated, a bond for 
the liberties restrains the prisoner within the lib¬ 
erties established by law for the time being;®® and 
this contemplates the right of the legislature to al¬ 
ter the prison limits, and such alteration does not 
impair the obligation of a bond previously given.®^ 

f. BemovalbyLegalProcess 

The removai of a prisoner from the prison or the 
jail liberties by virtue of a valid legal process which af- 
fords justiflcatlon to the ofhcer taking him is not an 
escape on which liability may be predicated. 

The removal of a prisoner from the prison or 
the jail liberties by virtue of a valid legal process 
which affords justification to the officer taking him 
is not an escape on which liability may be predi- 


54. m. —Comer v. Huston, 55 111. 
App. 153. 

55. 111.—Comer v. Huston, supra. 

50 C.J. p 352 note 5. 

se. N.T.—Singrer v. Knott, 142 N.E, 
435. 237 K.T. 110. 

50 C.J. p 353 note 9. 

Privilege of prison bounds see su¬ 
pra § 18 e. 

5V. R.I.—Sullivan v. Davis, 96 A. 

216. 38 R.I. 382. 

50 CJT. p 3L2 note 10. 

S8. Ky,—Steinman v. Tabb, 3 Bibb 

202 . 

N.T.—^Brown v. Tracy, 9 How.Pr. 93. j 


[ 59. N.T.—Cortis v. Dailey, 47 N.T.S. 

454, 21 App.Div. 1. 

I 50 C.J. p 353 note 12. 

!eo. Me.—Hotchkiss v. Whitten. 71 
Me. 677. 

50 C.J. p 352 note 13. 

61. Ala.—^McMichael v. Rapelye, 4 
Ala. 388. 

50 C.J. p 352 note 14. 

62. S.C.—Conyers v. Rhame. 45 S.C. 
L. 60. 

50 C.J. p 352 note 15. 

63. Me.—Coffin v. Herrick, 10 Me. 

121 . 

^T.T.—Morton v. Campbell. 37 Barb. 
179. 14 Abb.Pr. 410. 
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64. Conn.—^Nortbum v. Phelps. 1 
Root 64. 

65. Md.—Jones v. State, 3 Harr. & 
J. 569. 

50 C.J. p 362 note 18. 

66. N.T.—^Bissell v. ICp, 5 Johns. 
89. 

67. N.T.—^Kip V. Babcock. 7 Johns. 
178—^Ballou V. Klp, 7 Johns. 175. 

ea Mass.—Reed v. Fullum, 2 Plck., 
Mass., 158. 

50 C.J. p 353 note 22. 

69. Mass.—Reed v. Fullum, supra. 
50 C.J. p 353 note 23. 
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cated.’^o Thus it is not an escape to take a prison- 
er who is imprisoned on execution in a civii suit 
away from the jail liberties on a habeas corpus. 
However, where a sheriff suffers his prisoner to 
get out o£ his custody, except in obedience to the 
requirements of the writ, or goes with him out 
of the way, for the accommodation of the prisoner, 
it will constitute an escape,'^^ 

g. Dischaxge of Prisoner 

(1) In general 

(2) By order of court 

(1) In General 

Where a shertff discharges a prisoner of his own will, 
such a discharge constitutes an escape for which the 
sheriff may be held liable; but he Is relieved from lia- 
billty where he discharges a prisoner with the consent 
of the creditor, or where the discharge is made by act 
of the iegislature, or under circumstances authorized by 
statute. 

Since a sheriff has no power to discharge a debt- 
or from prison of his own will, such a discharge 
is an escape for which he may be held liableJ^ In 
order to relieve a sheriff from liability the discharge 
must be made either with the consent of the credi¬ 
tor,by valid order of court, as discussed infra sub- 
division g (2) this section, by act of the Iegislature, 
or under circumstances authorized by statute.76 
■\Vhere a prisoner, who is confined under execution 
on a debt provable in bankruptcy, procures a dis¬ 
charge in bankruptcy and goes beyond the jail lib¬ 
erties the sheriff is not liable as for an escape-^"^ 

Under some statutory provisions a sheriff who 
releases a prisoner before his discharge in due 
course of law is liable to the person aggrieved for 
such wrongful release.'^^ 


(2) By Order of Court 

In an action against a sheriff for an escape it Is a 
defense for him that a valid order for the discharge of 
the prisoner has been made, aithough It has never been 
formally served on him. 

In an action against a sheriff for an escape it 
is a defense for him that a valid order for the dis¬ 
charge of the prisoner has been made,'^^ aithough 
it has never been formally served on him.80 If the 
court making the order had jurisdiction, the sher¬ 
iff is justified in obeying it, aithough it may have 
been for an insuf&cient cause, or founded on an 
irregular proceeding.^i However, if the court did 
not have jurisdiction, the order of discharge is 
void, and the sheriff is liable for his act in discharg- 
ing the prisoner. Hence, in order to protect the 
sheriff, either the order of discharge must show 
the facts giving the court jurisdiction^^ or it must 
be made to appear by proof aliunde that the court 
had jurisdiction to make the order.84 

Under a statute making a sheriff liable to the per¬ 
son aggrieved for releasing a prisoner before his 
discharge in due course of law, a wrong done in 
releasing a prisoner may be cured by a nunc pro 
tunc order of the court releasing the prisoner as 
of the date of the discharge. 

h. Constructive Escape 

Where a prisoner Is allowed any liberty or author- 
Ity incompatible with the notion of custody, not merely 
salva et arcta custodia, but of any custody at all, it is 
deemed an escape on which liability may be based. 

Where a prisoner is allowed any liberty or au- 
thority incompatible with the notion of custody, 
not merely salva et arcta custodia, but of any cus¬ 
tody at all, it is deemed an escape on which lia- 


70. N.T.—Wllckens v. Willet, 4 Abb. 
Dec. 596, 1 Keyes 521. 

•50 C.J. p 363 note 24. 

71. N.Y.—^Martin v. Wood, 7 Wend. 
132. 

50 C.J. p 353 note 25. 

72. N.T.—^People v. Stone, 10 Paigre 
606. 

73. N.C.—Wrlfflit V. Roberts, 28 N. 
C. 119. 

74. N.T.—Kellogrgr v. Gilbert. 10 
Johns. 220, 6 Am.D. 335. 

50 C.J. p 353 note 29. 

75. Conn.—Fitch. v. Bad^er, 1 Root 
72. 

76. Mass.—^Richards v. Crane, 7 
Pick. 216. 

50 C.J. p 353 note 32. 

77. N.T.—Walker v. Harder, 80 N. 
T.S. 948, 39 Misc. 749, afflrmed 
89 N.T.S. 1118, 96 App.Div. 631. 

78. N.T.—^London v. Hessberg, 265 
N.T.S. 829. 147 Misc. 719, afflrmed 


266 N.T.S. 832, 240 App.Div. 731, 
afflrmed 191 N.B. 501, 264 N.T. 
435. 

XHsoliarge before payment 
Warrant dlrectingr sheriff to keep 
in jail one convicted of contempt for 
nonpayment of money, until he shall 
pay specifled sum, and fine to sher¬ 
iff for account of various persons 
has been held to render sheriff lia¬ 
ble to persons named in original or¬ 
der for discharging prisoner be¬ 
fore payment was made.—^Bijur v. 
Jacoby, 183 N.E. 428, 260 N.T. 289. 

79. N.T.—^Rlchmond v. Praim, 24 
Hun 578. 

Pa.—Stevenson ▼. Carothers, 3 
Teates 180. 

80. N.T.—Richmond v. Pralm, 24 
Hun 578. 

81. Vt.—^Hathaway v. Holmes, 1 Yt. 
405. 

50 C.J. p 363 note 36. 
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82« N.T.—Oable v. Cooper, 16 Johns. 
162. 

50 C.J. p 353 note 37. 

83. N.T.—Schaffer v. Rlseley, 20 N. 
B. 630, 114 N.T. 23. 

50 O.J. p 353 note 38. 

84. N.T.—Schaffer v. Riseley, 20 N, 
E. 630, 114 N.T. 23. 

50 C.J. p 353 note 39. 

85. N.T.—^Rosenblum v. Hlggrins, 
269 N.T.S. 306. 240 App.Div. 131, 
afflrmed 193 N.E. 276, 265 N.T. 

, 472. 

Belease on order of ofllolal referee 

Any wrongr In release of prisoner 
on order of official referee was cured 
by court*s order confirming* referee*s 
report and releasing: prisoner nunc 
pro tunc aj3 of date of discharge, 
with respect to sherlfTs liability for 
wrongful discharge of prisoner, and 
prisoner was discharged by due 
course of law within statute.—^Ros- 
enblum v. Higglns, supra. 
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bility may be based,®® since the -vvbole doctrine of 
escapes rests on the notion that there should be an 
incarceration of the prisoner within the proper lim- 
its,®^ and the fact that a person is at liberty to go 
where he pleases without any restraint, acting or 
ready to act on him, either physically or morally, 
excludes the notion of imprisonment.®® 

At common law, if a sheriif is arrested and com- 
mitted to the county jail, it is an escape, for he 
cannot be imprisoned in a jail of which he has 
the custody.®® On the same principle, if a jailer 
is committed to his own jail and no new keeper is 
appointed, it is an escape of the jailer for which 
the sheriff is liablebut it is not an escape of the 
other prisoners,. if they are in fact kept in cus- 
tody.®i So it has beem asserted to be an escape, 
if the sheriff makes a prisoner of the jailer, and 
gives him the keys.®® Also, if a sheriff intrusts 
a prisoner with the keys to the prison, it is an es¬ 
cape, since no man can be his own jailer.®® How- 
ever, the correctness of the doctrine of construc¬ 
tive escape has been denied, as being inappHcable 
to cases arising under a statute giving prisoners the 
benefit of the prison bounds,®^ 

i Idability of Sheiiff or Jailer to Creditor or 
Other Person 

(1) In general 

(2) After taking bond for liberties 

(3) Liability as between incumbent and 

predecessor 

(4) Liability on bond 

(1) In General 

It Is the keeper of a Jail who fs liable for an escape, 
and where a sheriff is held liable he is hefd qua jailer 
and not qua sheriff, so that where a sheriff is not the 
keeper or jailer, and has no controi over the jail, he Is 
not liable for an escape. 

It is the keeper of a jail who is liable for an 
escape.®5 Where a sheriff is held liable he is held 
qua jailer and not qua sheriff.®® Therefore, where 
a sheriff is not the keeper or jailer, and has no con¬ 


troi over the jail, he is not liable for an escape.®" 
It has been held that a sheriff is not liable for the 
negligent escape of a debtor committed from an- 
other county.®® The responsibilities of a sheriff 
are the same after a prisoner has been committed, 
whether he was arrested under federal or state 
process.®® 

For injuries to third person, Both the sheriffi 
and his jailer® may be held liable for injuries done 
to a third person by a prisoner in the course of 
an escape, where the sheriff is charged with, and 
has under his controi, the management and direc- 
tion of the jail. 

(2) After Taking Bond for Liberties 

A bond given to entitie a prisoner to the liberties of 
the prison yard, If regularly taken and allowed, dis- 
charges the sheriff from any further responsibillty for 
the prl8oner*8 remalning In his custody. 

A bond given to entitie a prisoner to the liber¬ 
ties of the prison yard is in effect a substitute for 
the custody of the sheriff, and, if regularly taken 
and allowed, it discharges the sheriff from any 
further responsibility for the prisoneris remaining 
in his custody.® Such a bond is assignable;^ and 
if the sheriff refuse to assign it to the creditor, 
on request, after breach of condition, an action on 
the case will lie against him.® 

(3) Liability as between Incumbent and Pred¬ 

ecessor 

With respect to his liability for an escape, a sher- 
iff who receives a public Jail from his predecessor, al- 
though without a deed of assignment, Is responsible from 
that period for the safe-keeping of prisoners there, as 
though they had been originally committed to his custody. 

With respect to his liability for an escape, a sher¬ 
iff who receives a public jail from his predecessor, 
although without a deed of assignment, is respons¬ 
ible from that period for the safe-keeping of pris¬ 
oners there, as though they had been originally 
committed to his custody.® If a new sheriff re¬ 
ceives a prisoner from his predecessor he is an- 
swerable for his escape, although a voluntary es¬ 


ae. U.5.—Steere v. Field, C.C.R.I,. 

22 F.Cas.No.13,350. 2 Mason 486. 

50 aX P 353 note 42. 

aff. tJ.S.—steere v. Field, supra. 

as. U.S.—Steere v. Field, supra. 

89. U.S.—Steere v. Field, supra. 

60 C.J. p S53 note‘48. 

90. U.S.—Steere v. B^ld, supra. 

SP C.J. p 854 note 44. 

91. U.S.—Steere v. Field, supra. 

9L U.S.—^teera v, Field, supra. 

98. U.S.—Steere v, Field, supra. 

69 OJ. p 354 note 47. 


94. N.C.-~Currie v. Worthy. 47 N.C. 
104. 

60 C.J. p 354 note 48. 

95. Pa.—Keim v. Saunders, 18 A. 
710, 120 Pa. 121. 

96. Pa.—^Keim v. Saunders, supra. 

97. Pa.—^Keim v. Saunders, supra. 

50 C.J. p 354 note 61. 

98. Vt.—Chipman v. Sawyer, 1 Ty- 
ler 83, 2 Tyler 61. 

99. U.S.—Spallord v. Goodell, C.C. 
Mlch., 22 F.Cas.No.13.197, 8 Mc- 
Lean, 97. 


1. N.C.—Sutton V. Williams, 166 S. 
B. 160, 199 N.C. 646. 

2. N.C.—Sutton v. Williams, supra 

3. Me.—^Palmer v. Sawtell, 8 Me. 
447. 

50 O.J. p 354 note 56. 

4. U.S.—U. S. V. Noah, C.C.N.T., 27 
F.Cas.No.15,894. 1 Paine 368. 

50 C.J- p 354 note 57. 

5. Vt—Vilas V. Barker, 20 Vt. 603. 
50 O.J. p 354 note 58. 

6. Md.—Slemaker v, Marriott, 5 
GUI & J. 406. 
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cape may have existed in the time of his predeces- 
sor."^ Where a prisoner, -who had given bond for 
jail liberties, was not assigned to the new slieriff 
on his taking charge of the jail, the latter is not 
liable for an escape thereafter occurring.s 

An outgoing sheriff is not liable as for an escape 
for failure to deliver a prisoner to his successor, 
where the prisoner remains within the jail limits,^^ 
but he is liable in case of the prisoner^s actual es- 
cape.^® 

(4) Liability on Bond 

Suffertng a prisoner to escape Is a breach of the con- 
dltion of a sherifr's bond, and the sureties are liable 
without first fixing the llabllUy of the Principal. 

Suffering a prisoner to escape is a ‘breach of the 
condition of a sherifFs bond,ii and the sxiretios 
are liable without first fixing the liability of' the 
principal.i2 Illegally allowing the liberty of the 
jail yard to a prisoner also constitutes a breach 
of the jail keeper’s bond given . for the faithful 
execution of his office according to law.^^ 

J. Other Liabilities 

A sheriff may take a bond from the Jaller to In- 
demnify him for all losses to which he may be subjected 
by the escape of a prisoner, whiie in the custody of the 
Jaller; but without a bond of indemnity the Jaller is 
liable to the sheriff oniy for want of fldellty or due care 
In the discharge of his duty. 

A sheriff has a right to take a bond from the 
jailer to indemnify him for all losses to which he 
may be subjected by the escape of a prisoner, whiie 
in the custody of the jailer but without a bond 
of indemnity the jailer is liable to the sheriff only 
for want of fidelity or due care in the discharge of 
his duty.15 
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Liability of prisoner to state. The state has been 
held not entitled to recover in tort from an es- 
caped prisoner the expenses of his recapture and 
return to prison.i® 

k. Defenses Q^nerally 

In actions for escape the courts have passed bn 
whether or not particular defenses are available to the 
defendant. 

In actions for escape, among other defenses held 
to be good,!*^ it has been held that it is a good de¬ 
fense to set up that defendant acted under an 
order of the court enlarging the •limits, and that 
the prisoner was within those limits,that one 
of two joint debtors was released because the other 
was discharged by the execution plaintiff,^® that 
plaintiff furni^hed the prisoner with the means of 
escape,®^ or that the escape was procured by 
fraud.®! 

Ordinariiy a sheriff is not to be held conclusive- 
ly liable as for an escape on proof that he had taken 
or allowed the debtor to be out of jail, but he may 
show the circumstances which ii^duced him so to 
act, and from such circumstances it may be de- 
termined whether the absence of the prisoner from 
the jail was but temporary and for justifiable and 
good cause, or was a mere indulgence or privilege 
granted the prisoner.®^ However, under some of 
the earlier authorities, nothing but an act of God 
or the public enemy will relieve a sheriff from lia¬ 
bility for the escape from jail bf an execution 
debtor.®® With respect to the early authorities 
taking the lattet view it has been ‘staied that, under 
the new and enlightened Systems prevailihg at the 
present day, most of the law as set forth therein 
is practically obsolete.®^ 


7. N.T,—^Rawson v. Turner, 4 Johns. 
469. 

50 C.J. p 354 note 60. 

8. N.T,—(Partrldffe v. Westervelt, 18 
Wend. 600. 

9. N.T.—^Peerick v. Conner, 9 Daly 
523, 60 How.Pr. 506—^Hempstead v. 
Weed, 20 Johns. 64, 11 Ain.D. 244. 

10. N.T.—^Hempstead v. Weed, su¬ 
pra. 

11. Pa.—Smith v. Commonwealth, 
69 Pa. 320—Scarborouffh v. Thom- 
ton, 9 Pa. 451. 

12. Pa.—Smith v, Commonwealth, 
59 Pa. 320. 

13. R.I.—SulUvan v. Davis, 96 A. 
216, 38 R.I. 382.’ 

14. N.C.—Turrentine v. Faucett, 33 
N.C. 662. 

Pa.—Scarborouffh v. Thomton, 9 Pa. 
461. 

15. N.C.—Turrentine V. Faucett, 33 
N.C. 652. 

72 C.J.S.—67 


16. N.C.—State Highway and Public 
Works Commission v. Cobb, 2 S.B. 
2d 566, 215 N.C. 666. 

BeasoiL fox mle 

A crlme against the sovereignty 
of the state violates none of its 
property rlghts, jand no govemmen- 
tal expenditure paid out for appre- 
hendingr a crlminal or maintainlns 
or recoverlngr hia custody lucident 
to punishmezit can be construed into 
a tortious invasion of ^tate's proper¬ 
ty rigrhts, since expenditure is volun-r 
tarily made by the state for the pro¬ 
tectiori of the people of the state 
at lar^re In preserving the integrity 
of the penal system,—State Highway 
and Public Works Commission v. 
Cobb, supra. 

17. Conn.—i^tna Ins. Co. v. Blum- 
enthal, 29 A.2d 761, 129 Comi. -645. 

Sellance on Jast^oe’8 oextUtcate^ 
Sherlfl and deputy Jailer vtere not 
liable to Judgment creditor for lller 
gal release of Judgment debtor from 
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Jaib, where they acted on Justlce*s 
certiflcate showing that he had dis¬ 
charged the debtor, and it was not 
dear from certiflcate that proper 
Service was not on Judgment 

creditor.—^^tna Ins. Co. v. Blumen- 
thal, supra. * 

18. Conn.—^Lampson v. Landon, 5 
Day 506. 

19. N.T.—^Ransom v. Keyes, 9 Cow. 
128. 

20. Tenn.—^Love v. MoAlister, 4 
Hayw, 65. 

21. N.T.—^Van WormW ▼. Van 
Voast, 10 Wend. 366. 

50 C.J. 'P 355 note 77. 

22. III.—Comer v. Huston. 66 IlL 
App. 153. 

23. N.C.-^Ilainey v. Dunnlng, 6 N.C. 

386. . . 

60 C.J. p 364 note 70- 

2^ 111.—Comer v. Huston, 55 IJL 
App. 153. 
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On the other hand, among other defenses held 
not to be good,25 it has been held that it is not a 
good defense to an action for escape to set up that 
no prison fees were paid, even where it appeared 
that the prisoner was not able to pay such fees,26 
that the liberties were tindefined by visible bound- 
aries and monuments,27 that the prisoner had li- 
tense to go at large from plaintiff^s or his attor- 
ney,29 or that the prisoner forcibly broke jail.30 
It has also been held not a good defense to set up 
that a satisfaction piece tumed out to be a for- 
gery,3l that the pleadings were amended to en- 
hance damages,®^ that plaintiff dedared generally 
as in custody instead of dedaring specially that 
he was in dose custody,®® that the order for bail 
was rescinded after it had been delivered to the 
sheriff and exeeuted by him,®^ that after being ap- 
prised of the cscape plaintiff delayed unreasonably 
to call for an assignment of the bond,®® or that the 
prisoner was by law privileged from arrest®® 

Insolvency of prisoner, The insolvency of the 
prisoner is no defense to an action in debt, or in 
the nature of one, against a sheriff for an escape.®^ 
However, the rule is otherwise where the action 
is on the case.®® 

Defects in jaiL While it has been held that no 
action will lie against a prison keeper for the es¬ 
cape of a prisoner through the insuffiiciency of the 
jail and without negligence on the keeper^s part,®® 
the general rule is that a defect in the jail will 
not constitute a good defense,^® and the sheriff has 
been held for an escape, although there was no 
jail at all in the county.^i 


L Becapture or Eetnxn of Prisoner 

(1) In general 

(2) When escape voluntary 

(3) When escape negligent 

(1) In General 

In the absence of a statute otherwise provldlng, an 
offleer may be held liable for an escape of a prisoner 
In his custody on flnal process even though he recap. 
tures him; but the rule may be otherwise with respect 
to a prisoner In his custody on mesne process. 

At common law it has been held that when a 
sheriff suffers a prisoner in his custody on mesne 
process to go at large without sureties, he may re- 
take him at any time before retum of the writ, 
and if he has the body in court on the retum of the 
writ it is a good defense to an action for an es¬ 
cape.**® However, it has also been held that where 
a debtor, arrested on mesne process, escapes after 
judgment, his retum before the issue of exeeution 
is no defense.*® 

Although under some statutory provisions the 
rule is otherwise,** an officer who suffers a debtor 
to escape after an arrest on a capias ad satisfacien¬ 
dum has been held liable for such escape even 
though he has the prisoner in court on the retum 
day,*® and an officer may be held liable for an 
escape even though he retakes and commits the 
debtor within the life of the exeeution.*® 

In criminal cases, or in cases somewhat penal in 
character and procedure, there is no distinction 
between escape from mesne and final process, and 
the sheriff is answerable to the state, and the rights 
of the people demand a recapture.*^ 


25. N.T.—^Tanner ▼. Hallenbeckp 4 
H6w.Pr. 297. 

Saath of xirisoiiar 

In an action for the escape of a 
judgment debtor committed on a 
capias ad satisfaciendum, it is no 
defense that the debtor, after the 
escape, and before the commence- 
ment of the action for the escape, 
departed thls life.—Tanner v. Hal- 
lenbeck, supra—50 C.J. p 357 note 21. 
ae. "Ky ,—Commonwealth t. Dulen, 4 
Blbb 316. 

S.C.—^ACcClain v. Hayne, 6 S.C.Li. 212. 

27. N.T.—^Bissel v. Slp, 5 Johns. 89. 

28. N.T.—Sweet v. Palmer, 16 
Johns. 181. 

50 C.J. p 355 note 80. 

29. N-T.—Ijovell ▼. Orser, 14 N.T. 
Super. 349. 

50 Cl J. p 355 note 81. 

80. N.T.—Stone v. Woods, 6 Johns. 
182. 

81. ' K.Yu—Xjownda v* Bemsen, 7 
Wezkd. 36. 

38. Vtj—Vilas V. Baiher, 20 Vt. 603. 


33. N.T.—Fairfield ▼. Case, 24 
Wend, 381. 

34. S.C.—Brissac v. Moorer, 23 S.C. 
lu 228. 

35- Vt—VTheeler ▼. Pettes, 21 Tt 
398. 

50 C.J. p 355 note 89. 

36, Ohio.—Gill ▼. Miner, 18 Chio St 
182. 

50 O.J. p 855 note 90. 

37. Pa.—Smlth v. Commonwealth, 
59 IPa. 320—Karch v. Common¬ 
wealth, 3 Pa. 269. 

50 C.J. p 356 note 19. 

38; Pa.—Shuler v. Qarrlson, 5 Watts 
& S. 455. 

50 C.J. p 357 note 20. 

39. La.—^Bralnard v. Head, 15 La. 
Ann. 489. 

N-H,—Stiles V. Dearbom. 6 2T.H. 146. 

4a SX!.—Smith v. Hart, 3 S.C.Ii. 
146. 

50 CJ. p 356 note 17. 

41. Va.—Stone v. ‘Wilson, 10 Gratt 
629, 61 Va. 629. 

60 C.J. p 356 note 18- 
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48; 17.H.—^Langrdon ▼. Hathaway, 1 
NJEL 367. 

50 C.J. p 355 note 94. 

Beseue after xeoapture 
An offleer who has sulfered an es¬ 
cape of a debtor in his custody on 
mesne process is not liable In an ac¬ 
tion for the escape, if he retakes 
the debtor on fresh pursult «md the 
debtor then forcibly rescues him- 
self, on is forcibly rescued by others, 
from his custody.—Whitbead v. 
Keyes, 1 Allen, Mass., 360—50 C.J. 
p 355 note 96. 

43. N.T.—iStone v. Woods, 6 Johns. 
182. 

44. N.T.—Dash v. Van Kleeck, 7 
Johns. 477, 5 Am.D. 291. 

50 C.J. p 355 note 99. 

45. H.C.—H. S. V. Brent 24 F.Cas. 
No.14,639, 1 Cranch C.C. 626. 

46. Conn.—Geddes v. Slbley, 163 A. 
696, 116 Conn. 22. 

47. Ind.-^tate v. Caldwell, 17 N.B. 
185, 115 Ind. 6. 

50 C.J. p 356 note 1. 
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Under stafutes granting liberties on bond. Since 
the statutes relative to jail liberties have not al- 
tered the common law as to the liability of sheriffs 
for escapes or taken away their common-law rights 
as to fresh pursuit and recapture, if a prisoner, who 
has given to the sheriff a bond for the liberties, vol- 
untarily goes beyond the limits, his bond is forfeited 
and the sheriif may retake him on fresh pursuit, 
and recommit him to custody, or bring an action 
on the bond.^® 

(2) When Escape Voluntary 

Generally, after a voluntary escape from custody and 
flnal process, the sheriff may not retake the prisoner 
and receive him back wlthout the plaintifTs consent. 

The general rule is that, after a voluntary escape 
from custody and final process, the sheriff may 
not retake the prisoner or receive him back with- 
out plaintifFs consent^® The voluntary retum of 
the prisoner will not prevent the liability of the 
sheriff for the escape.^® Consequently, on a recap¬ 
ture or return without authority of plaintiff, there 
may not be another escape.^! If a sheriff dis- 
charges a prisoner on the promise of another to 
pay his fine, and the fine is not paid, he may not 
rearrest the prisoner, but is liable for the fine.®^ 

(3) When Escape Negligent 

Where there Ia a negligent escape, In order to re- 
Ileve hlmself of liability therefor, the Jaller has a right 
to retake the prisoner on fresh pursuit, and return him 
to his former custody, and If he does so before action Is 
brought by the creditor for the escape he Is excused. 

Where there is a negligent escape, in order to 
relieve himself of liability therefor, the jailer has 
a right to retake the prisoner on fresh pursuit, 
and retum him to his former custody,^3 even where 
the negligence is occasioned by a misunderstand- 
ing of law;5* and if he does so before action is 
brought by the creditor for the escape he is ex- 
cused.55 So the voluntary retum of the prisoner 
after such escape and before action is brought is 
equivalent to a retaking on fresh pursuit®* How- 
ever, the recapture on fresh pursuit, or the volun¬ 


tary retum, should be made before suit is brought 
for the escape.®^ 

A subsequent escape after recapture will not re¬ 
vive the right of action for the former escape.®* 

m. Actions 

(1) In general 

(2) Waiver of right of action 

(3) Form of action 

(1) In General 

Under the common law, in the event of an escape 
of a prisoner taken into custody under a capias ad sat¬ 
isfaciendum, the plaintiff has no remedy but to sue the 
sheriff; but under the statute of Wllliam 111, as adopted 
in many of the Jurisdictione of the United States, the 
creditor, in case of an escape, may elther retake de¬ 
fendant on a new capias ad satisfaciendum or sue out a 
fleri facias. 

Under the common law, in the event of an es¬ 
cape of a prisoner taken into custody under a ca¬ 
pias ad satisfaciendum, plaintiff has no remedy but 
to sue the sheriff.®* However, under the statute 
of William III, which is of force in many of the 
United States, the creditor, in case of an escape, 
may either retake defendant on a new capias ad 
satisfaciendum or sue out a fieri facias,** Under 
the statutes allowing a prisoner in execution the 
benefit of the prison bounds on giving security, 
plaintiff may either retake him®! or proceed against 
his security,®* or, in case the security shall prove 
deficient, against the sheriff who is ultimately lia¬ 
ble for au escape,®* Under the act of William III, 
while plaintiff may have a capias ad satisfadendtun 
or a fieri facias, if he elects the first, the second 
is relinquished.®® So under a prison bounds act, 
if plaintiff resorts to the bond, he may not have 
the fieri facias,®® and if he retakes and imprisons 
the escaped prisoner the bond is discharged.®® 

Persons entitled to sue, Unless plaintiff could 
have maintained the original action against the 
prisoner, no action can be maintained for an escape 
on mesne process.®^ Furthermore the only party 
entitled to sue is the one at whose suit the prisoner 


48- N.Y.—^Bairy v. Mandell, 10 
Johns. 563. 

50 C.J. p 356 note 15. 

49. Ind.—^Hoagland v. State, 40 N. 
E. 931, 22 Ind.App. 204, 72 Am,S.R. 
298. 

50 C.J. p 356 note 8. 

50. N.Y,—^Stickle v. Heed. 28 Him 
417. 

50 G.J. p 856 note 4. 

51. N.Y.—Idttlefleld v. Brown, 1 
Wend. 398. 

52. Qa.—-Williams v. Mize, 72 GkL 
129. 


53. Vt.—Sanderson v. Riitland. 43 
Vt. 885. 

50 C.J. p 356 note 7. 

54. Ga.—^Rogrers v. May, 25 Ga. 468 
—Colley V. Morgan, 5 Ga. 178. 

55. Vt.—Sanderson v. Rutland, 48 
VL S86. 

50 CJ. p 356 note 9. | 

56. Conn.—Drake v« Chester, 2 

Conn. 473. | 

50 C.J. p 856 note 10. 

57. Va,—Parsons v. Lee, Jefl. p 49. 

50 C.J. p 356 note 11. 

58. N.Y.—Mlddle Dist. Bank v. De- 
yo, 6 Ck>w. 732. 


09. ».u.—^uerry v. 
76. 

60l S.C.—^Berry v. 
61- S.C.—^Berry v. 

62. S.C.—^Berry v. 

63. SXl—^Berry v. 

64. S.C.—^Berry v. 

65. S.C.—^Berry v. 

66. S.C.—Osbome 
C.L. 208. 

67. Me.—Riggs v. 
68 . 


Hoke, 80 S.C.L. 

Hoke, supra. 
Hoke, supra. 
Hoke, supra. 
Hoke, supra. 
Hoke, supra. 
Hoke, supra. 
v. Bowman, 2 S. 

Thatcher, 1 Me. 
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^escaping is shown to have been arrested or charged 
in execution.®^ 

Jurisdiction and venue. An action for an escape 
from prison in one county may lie in such county, 
although the judgment on which the suit against 
the prisoner was founded is of record in another 
county.69 A federal court has jurisdiction of an 
action against a sheriff for permitting the escape 
of one arrested as a fraudulent debtor, in proceed- 
ings in a state court*^® 

(2) Waiver of Right of Action 

In order that there may be a waiver of a right of 
action for an escape, there must be such conduct on 
the part of the one havlng the right as shows his volun- 
tary and Intentional relinquishment or abandonment 
thereof. 

In order that there may be a waiver of a right 
of action for an escape, there must be such con¬ 
duct on the part of the one having the right as 
shows his voluntary and intentional relinquishment 
or abandonment thereof.'^i Thus it is not a waiver 
for a creditor’s attomey to appear and protest 
against a discharge.^^ While it has been held not 
to amount to a waiver for a creditor to resist an 
application made under the insolvent laws,'^^ n 
has been held otherwise where the creditor acts 
with knowledge of the escape-'^^ Where one de- 
tained under mesne process escapes and the sher- 
iff obtains leave to appear and defend the original 
suit, and judgment is recovefed against the orig¬ 
inal defendant, plaintiff does not thereby elect to 
consider such defendant in custody, or to discharge 
the sheriff, since the proceeding only determines 
the extent of the sherifFs liability.^5 

(3) Form of Action 

Where a statute has not provfded a different form 
of remedy, case Is the only form of action which may 
be brought against a sheriff for the escape of a prisoner 
committed to his custody, but under some statutory pro- 
vlsfons an action of debt may be brought; where a dep« 

68* N.C.—Folsom v. Gregory, 12 N. 

C. 233, 

69. N.T.—^Bogert v- Hildreth, 1 Cai. 

i; 

TOt 0.S.—^Mewster v. Spaldin^, C.C. 

Mich., 17 7.Cas.N<K9.51S, 6 McLean 
24. 

71. Me.—^Hbtchkiss v. WMtten, 71 
Me. S77. 

TS. Me.—Hotchkiss v* Whitten, su¬ 
pra. 

50 CXJ. p 357 note 35. 

78« 2ir.C.— Cunrls V. Wortlty, 48 N.C. 

615 . . 

7C N-J.—^EUchardson 
. h^use, 40 230. 

50 < 13 . p 357 note 38. 
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uty sheriff or Jailer permits an escape, the usual course 
for the sheriff is to resort to the bond of the deputy. 

Where a statute has not provided a different form 
of remedy, case is the only form of action which 
may be brought against a sheriff. for the escape of 
a prisoner committed to his custody,*^® and where 
a creditor is unable to obtain judgment on a jail 
bond by reason of any neglect or default bf the 
sheriff in taking it, or where the debt cannot be 
collected on it because of the poverty of the sign¬ 
er s, case lies against the sheriff as for an escape.77 
However, an action of debt for the escape of a 
prisoner committed on an execution from a court of 
record is sbmetimes authorized by statute.78 An ac- 
tion of debt given by statute does not take away 
the common-law right of suing in case, but is a 
cumulative remedy.*^® In some jurisdictions a sher¬ 
iff is ‘liable tof attachment where, by his negligence 
and carelessnessj .he suffers a prisoner to e,scape, 
and the .injured person need not be driven to his 
action for an escape.®^ 

By skerijf against jailer. Where a deputy sher¬ 
iff or jailer permits an escape, the usual course for 
the sheriff is to resort to the bond of the deputy 
and if the sheriff has omitted to take a bond,.the 
jailer is answerable only in assumpsit on his im- 
plied undertaking to serve the sheriff with diligence 
and fidelity.®® 

2 L Pleading, ■ ! 

(1) In general ' ■ ’ 

(2) Plea or answer 

(3) Issues, proof, and variance 

(1) In General 

In an .action for escape, the dec^aratfon or complalnt 
should allege, aii the fac^s necessary to state a cause of 
action. 

In an action for escape, the dedaration.or com- 
plaint should allege all the .facts necessary to, state 

son to whose use auy forfelture was 
adjudged, or auy debt, damages. or 
costs awarded against such prisoner, 
for the full amount of such deb,t, 
damages, and costs, for the escape 
of such prisoner. through the In- 
sufflciency of the Jail or prison in 
any oounty.—^Lovell v. Bellows, 7 N. 
H: 375. 

79. N.H,—^Lovell v. Bellows, supra. 
60 O.J. p 367 note 42. 

80. Ga.—Crdig v. Maltbie, 1 Ga. 644. 
81- Ga.—Craig v. Maltbie, supra. 

82. N.T.—Kain v. OstranUer, 8 
Johns. 207. 

83. N.Y.—Kain v. Ostrander, supra. 
50 C.J. p 857 note 48. 


Kitten- 


75. Pa.—Scarborough v. Thornton, 
9 Pa. 461. 

76w Colo.—Corpus JUris olted , Ix 
Hershey v. People; 12 P.2d 346, 
347. 91 Colo. 113. 

50 C.J. p 357 note 40. 

77- Vt—■Wheeler v. Pettes, 21 Vt 
398. 

78. N‘.T.—^McCreery v. Willett. 17 
N.T.Super. 643, affirmed 32 N.Y. 
Super. 500, 23 HowJPr. 129. 

50 C.J. p 357 note 41. 

Prisoner committed on uesna proc- 
esB is not a prisoner committed for 
debt withln the meantng of a stat¬ 
ute mcLking the sheriff liable in ac¬ 
tion for debt to the creditor or per- 

onn 
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a cause of action.®4 So the complaint or declara-, 
tion should contain substantive allegations sbowing 
that the prisoner escaped^^ with. the'pErmission^® 
or through the negligenceS”^ of the'sheriffj' An'es- 
cape from the custody of the deputy ^ sheriff may 
be declared on as an escape from .the, sheriff.ss 
Where a commitment has been alleged, such alle- 
gation may be considered as including all the facts 
necessary to a legal commitment.® ^ 

Demttrrer, An objection which goes merely to 
the form and not to.-the substance of a pleading 
must be raised by special demurrer and may not 
be taken advantage of on general demurrer.^O 

(2) Plea or Answer ' 

The rules appllcable to the plea or answer In civii 
actions geneirally are appllcable to an actlon for escape. 

The rules 'applicable to the plea or answer in 
civii actions generally are applicable to an action 
*for escape.®^ Thus an allegation that the' sheriff 
permitted the escape should be denied either gen¬ 
erally or specifically,®^ or by the insertion of an 
avennent in the answer which, if true, wouid be 
inconsisfenty or in conflict, with sUch allegation.®^ 
Each defense in an answer which, by its terms, is 
declared*to bfe-'*a -further and distinet defense” must 
be complete in itself, and may not be aided by a 
resort to other parts of the answer to which it 
contaiiis no‘referende in tenasiot by necessary im-! 
plication,®^ . .WJiere di^harge is pleaded, it must' 
be shown how the dischargefwas made.®5, * 

(3) Issues, Proof, and Variance , 

.. In.actloris for escape^ tbe- rules a;pf]ltlpab(e to Issues, 
prooff and var|^n.ce In civii actipns generally have been 
applled. ‘ 

In actions for esc&pe, ^the .;ni}es- applicable to, 
issues, proof* and variance in, cjivil -actions gener- 
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ally have been applied.*^® ^ Thus it has been held 
that. a voluntary retum may not be shown under 
the general issue,®^ but it has also been held that a 
defense of fresh pursuit may be so shown.®® Fur- 
ther, it may be shown on the general issue, in miti- 
gation of damages, that the debtor had no proper- 
ty.®® Where there, i? a plea of‘ voluntary return 
to a single count for fescape, plaintiff may, without 
a new assignment, prove a single escape on any 
day before suit brought, and defendant may then 
sho^ a retum into ciistody before suit, and apply 
his plea to such retura but if plaintiff has not 
newly assigned, defendant may not show a previous 
escape and return as a defense.® • ■ 

Variance. In an action against a sheriff for 
an escape, a variance as to the ^ount of debt 
alleged to be due by, the. prisoner is. not material, 
and will -not defeat the action.®, Although the dec- 
laration in case charges a -volpntary escape, proof 
of an escape. by gross negligence will sustain a 
verdict for plaintiff.^ 

0. Evidence 

In an action for escape, an actual escape must be 
proved by the plaintiff, which may be shown by any 
competent evidence. 

The rules applicabld‘to evidence jn civii ^c%ns 
* generally are applicable to, , evidence ,in an* action 
for eScape-. In dn.a,ction;£or ^escape an aqtaal escape 
must be provedtrby. plaintiff,®., which may, be.shown 
by any competent evidence.® ‘ It is competent for 
the sheriff to prove that there, was no negligejncfe on 
his part and that h.e used due means to .retalse/the 
prisoner,7 or that the prisdner vokmtarily; returaed 
before suit was .brought.® In provingvthe insuffi- 
ciency - bf. bail, it is not necessai^ for plaintiff; to 
show that he proceeded to judgment agsLinst-jthe 
bail., without success.®, Evidence on the part of 


84. Ky.—^]l?arns„v. TSThliams, 2 Blbb 

562. *' 

85. Ky.—^Barns v. Williams, supra. 
50 C.J. p. 358‘nate 57. 

86. N.T.—Loosey v. Orser, 17 N.Y. 

Super. 891.i * . • 

87. N.H.—«klnner v. White,‘O' N.H. 
204. 

S.C.—Smith V. Hart, 8 S.C.L. 146. 

88., N.H.--«Idjiner.v- Wbite, 9 N.H. 
204. 

89. N.H.—Athertbn v. Gilmor6/ 9 N. 
H. 186. 

50 C.J. p 358 note 61. - 

96- Vt.—State Tr^^urer v. Weeks, 
4 Vt. 215. 

Va:—^Burley V: CMQath, 8 Lelgli 442, 
35 Va:'^44^: ' 

91. N.Y.—^Loosey v. Orser, l7 N.Y.. 
Supe;p.: '89i. \ - 


92. N.Y.—^Loosey v. Orser, supra. 

93- N.Y.—^Loosey v. Orser, supra. 

50 C.J. p 368 note 66. 

94- NiY.—IiOosey V. Orser, supra.' ' 

95. Pa.—Catherwood v. Fitler, 2 Pa. 
L..J. 296. 

60 G.J. p'358 note 68. 

96. N.Y.—Howland v. Sduier, 9 dow. 
91. 

S.C.-^mlth V. Hart, 3 S.C.Ii. 146.’ ‘ 
97- N.Y.—Howland v. Sguier; 9 Cow. 
91. 

98. ' N.C.—Wliicker v. Roberts, 32 N. 
C. 485. 

60 C.J. p'368 note 751 ' 

99. Ohio.—Rlcliardaczi, v. Spencer, 6 

Chio. 13., . , 

1. N.Y.—^Howland v. SCTiier, 9 Obw. 
91. i- 


2. N.Y.—^Howiand v. ScLuier, supra. 

3. S.C.—Smith v. Hart. 3 SjC.L. 
146. 

4. S.C.—Smith V. Hart, supra. 

6. N.Y.—Singrer v. Knott, 142 N.B. 

435, 237 N.Y. 110. ,, . 

50 O.J. p 358 note 88. 

6. N.Y.—^Patterson v. Westervelt; 17 

Wend. 643. , * 

50 C.J. p 358 note 89. 

7. Va.—Johnston v. Hacon, 4 ‘Call 
367, 8 Va. 367. 

So C.J. p 858 note 90. 

8. N.Y.—^Dldsbury v. Van Tassell, 
12 N.Y.S. 30. . 

9. Mass.—^Young v. Hosmer, * 11 

Mass. 89. '* • ' ' 
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plaintiff that titie prisoncr was seen at large walk- 
ing in the Street is prima facie sufiSdent to entitie 
him to recover.i® 

p, Damages 

(1) In general 

(2) Mitigation of damages 

(1) In General 

Where the escape fs out of execution and the actfon 
Is In debt against the sheriff on his liabillty Independ- 
ently of his bond, the plalntiff, on proving the escape, 
Is entltled to recover the whole amount of the debt and 
costs, and Interest; and the same measure of damages 
has been held appllcaUe for an escape out of execution 
sued for In case* 

Where the escape is out of execution and the ac- 
tion is in deht against the sheriff on his liability in- 
dependently of his bond, plaintiff, on proving the 
escape, is entitled to recover the whole amount of 
the deht and costs,ii and interest and the same 
measure of damages has been held appHcable for 
an escape out of execution sued for in case.^3 
However, in an action on the case for an escape 
on mesne process the jury are not limited, as in 
an action of debt for an escape on execution, to 
finding any predse sum, but must assess damages 
according to the evidence,!^ although only the spe- 
dal damages occasioned by the escape may be 
recovered^S The sheriflPs sureties are liable, in 
an action of debt on the bond, only for the dam¬ 
ages actually sustainedLl® Where a state statute 
makes a sheriff civilly liable for the safe-keeping of 
prisoners, and any party aggrieved may sue on 
his bond in the name of the state, the United States 
may recover expenses of the arrest and keeping 
of the prisoner, and money expended in recap- 
turing him.l^ 

In action by creditor against county. In an ac¬ 
tion on the case against a cotinty for the escape 
of an execution debtor by reason of defects in the 


jaii, the spedal damage which plaintiff has sus- 
tained by his escape is the amoimt to be recov- 
ered;^^ and such damage may amount to the 
whole debt with interest and costs.^® 

In action by sheriff against county. The damag¬ 
es recovered against a sheriff for an escape in con- 
sequence of there being no jail is the measure of 
damages in an action by the sheriff against the 
county commissioners for not providing a jail.2o 

(2) Mitigation of Damages 

Ordinarlly, In an action on the case for an escape, 
the defendant may ehow, in mitigation of damages, that 
the prisoner was insolvent or whoMy destitute of prop- 
erty; but where the action Is debt, or In the nature of 
debt, the defendant may not show the Intolvency of the 
debtor In mitigation of damages. 

Except where and to the extent that the rule 
may have been changed by statute, in an action on 
the case for an escape defendant may show, in miti¬ 
gation of damages, that the prisoner was insol¬ 
vent or wholly destitute of property;®! and this 
whether the escape was voluntary or negligent,22 
although general reputation of insolvency is not 
admissible.^3 However, where the action is debt, 
or in the nature of debt, defendant may not show 
the insolvency of the debtor in mitigation of dam- 
ages.2^ 

q. Trial; Judgment and Enforeament Thereof 

General rules apply to the triai, and to Judgment and 
enforcement thereof. In an action for escape. > 

General rules relating to the trial of civil actions 
are applicable to actions for escape.®® Likewise, 
the general rules as to judgments and their enforce¬ 
ment apply.2® Since the sheriff is answerable only 
for the original judgment for the nonpayment of 
which the prisoner was committed, he should have 
the benefit of any conditions on which such judg¬ 
ment was payable,®^ and the judgment against him 
in such a case should not be for a sum payable 


10. N.Y.—Stewaxd v. Kip, 7 Johns. 
165. 

11- N.C.—Lain ▼. Zislar, 27 N.C. 
702. 

50 CLJ. p 359 note 95. 

12. Mass.—'Wliltehead v. VarnTim, 
14 iPick. 523. 

60 CLJ. p 369 note 96. 

IS. Conxi.—^Bowen v. Huntingrton, 3 
Conn. 423. 

14. S.C.—SmiflL T. Hart, 3 5.C.L. 
146. 

15. U.S.—Spaflord v. Goodell, C.C. 
MIch., 22 F.Oa&Ko.l3,197, 8 Mc- 

. Iieaa 97. 

60 p 359 note 1. 


16. Ind.—State ITewcomer, 8 NJL 

920. 109 Ind. 243. 

50 C.J. p 359 note 3. 

17. TLS.—State of Tennessee. to 
Use of U. e. V. Hlll, Tenn., 60 F. 
1006, 9 aC.A. 326, 24 L.R.A. 170. 

la Conn.—Williams v. New Haven 
Connty, 2 Root 23. 

50 C.J. p 359 note 5. 

19. Conn.—Hubbard v. Sbalep, 2 
Day 195. 

ao. Ohio.—^Brown Coimty v. Butt, 2 
Ohio 348. 

50 C.J. p 359 note 7. 

21 . Masa—-Nye ▼, Smltb, 11 Mass. 
188. 

50 C.J. p 359 note 9. 
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22. Masa—^Brooks v. Hoyt, 6 Pick. 
468. 

Ohio.—Hootman v. Shriner. 15 Ohio 
St. 43. 

23. N.T.—^Fairchlld v. Case. 24 
Wend, 381. 

24. Ind.—State v. Hamllton. 33 Ind. 
502. * 

50 C.J. p 359 note 12. 

25. Pa—Baunders v. Perklns, 21 A. 
257 , 140 Pa 102. 

50 C.J. p 359 note 14. 

26. Ind.--Hoa€rland v. State, 40 N. 
E. 931, 22 Ind.App. 204, 72 Am.S.R. 
298. 


27. Ind.—^B[oa«rland v. State, supra 
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absolutely.28 Moreover, the sheriff may 'not be 
committed to jail for failure to pay the judgment 
rendered against him.2» The court will stay execu- 
tion on the judgment to allow the sheriff time to 
bring his action on the bond taken for the jail 
liberties.3® 

§ 24. Compensation and Reimbursement for 
Maintenance and Care of Prisoners 
The right to compensation and reimbursement for 
the care and maintenance of prisoners is discussed 
infra § 25; who is liable therefor, infra § 26; the 
allowance and pa 3 nnent of claims, infra :§ 27; ac- 
coimting for fees and emoluments by sheriffs a^d 
like officers, infra § 28; and actions for salaries, 
fees, and other emoluments, infra § 29. 

Examine Pocket Parts for later cases. 


§ 25. -Right to 

a. In general 

b. Particular Services and expenses 

c. Change of compensation 

d. Persons entitled 

a. In (General 

Statutory provlslons eontroi with respect to the right 
of a sheriff or other offlcer to compensation for the care 
and maintenance of prisoners, and the amount of such 
compensation, aa well as wIth respect to the right of 
such an offlcer to be relmbursed for expenses fncurred 
by him thereln; a Jaller who allows prisoners to escape 
has been held to forfeit his fees for keepfng them, 

Statutory provisions control with respect to the 
right of a sheriif or other officer to compensation 
for the care and maintenance of prisoners, and the 
amount of such compensation, as well as with 
respect to the right of such an officer to be reim- 
bursed for expenses incurred by him therein and 
a sheriff is not entitled to pa 3 rment for the safe- 
keeping of a person not within the purview of the 

aa Ind.—Hoagrland v. State, supra, 
aa Ind.—Hoasrland v. State, supi^ 

3a N.Y.—^Mclntyre ▼. Woods, 5 
Johns. 857. 

31. lowa.—McCord v. Page County. 

162 N.W. 242, 179 lowa 1032. 

Ky,—Talbott v. Caudlll, 68 S.W.2d 
885, 248 Ky. 146. 

N.T.—People ex rei. Nugent v. 

Board of Sup*rs of Oneida County, 

121 Isr.T.S. 872, 65 Misc. 327. 

Okl.—^Protest of Kansaa City of 
Southern Ity. Co., 11 P.2d 500, 157 
Okl. 246. 

Pa.—^In re Petitlon of Pritchaxd, 80 
PaJDist.&Co. 367, 85 Pittsb.Leg.J. 

676. 

S.C.—City of Oreenvllle v. Pridmore, 

.160 S.SI 144, 162 8.a 62. 

50 ajr. P 860 note 25. 


statute.32 In determining the right to compensa¬ 
tion and reimbursement, and the liability of the 
county or other body therefor, the general rule is 
that the sheriff takes the office with all its burdens, 
and subject to the power of the legislature to add 
new duties, and he may recover-no other com¬ 
pensation than that which the law allows 8 and 
the same is true of a warden of a penitentiary.^^ 

A court has no authority to direct a jailer not to 
receive a prisoner convicted of crime except on con- 
dition of bond being given for the prison charges, 
nor may a jailer require bond for their payment 
except in.civil cases.^® Where a sheriff has con- 
tracted with the coimty to keep all the prisoners for 
a gross sum .payable monthly, relinquishing to the 
county all fees allowed by law for such Services, he 
may not repudiate the contract, after it has been 
observed by the parties for sevcral years,, and re- 
cover the excess of the fees over the stipulated com¬ 
pensation, on the ground that the parties, in making 
the contract, acted under a mistake as to the con- 
stitutionality of the statute.S6 

On the other hand, an agreement to accept com¬ 
pensation different from that fixed by law has been 
held invalid;^'^ and it has been held that a jailer 
may not estop himself to claim the full payment 
fixed by statute.^® 

Forfeiture of compensation. Where, through 
negligence or misconduct, persons employed to 
guard prisoners have allowed them to escape, they 
have been held not entitled to full compensation,^® 
and it has also been held that a jailer who allows 
prisoners to escape forfeits his fees for keeping 
them.^® 

b. Farfcicniar Services and Expenses 

(1) In general 

(2) Jailer, tumkey, guards, and servants 

34. ITeb.—state v. Walllchs, 19 N- 
W. 641, 15 Neb. 467. 

50 C.J. p 860 note 30. 

36. NJBC—^In re Be Comcey, 22 N.H. 
368. 

36. Tenn.—CoUier v. Montgomery 
County, 64 S.W. 989, 103 Tenn. 705- 

37- Ky.—Winchester v. AzblU, 9 S. 

W.2d 61, 225 Ky. 389. 

50 C.J. p 361 note 33. 

38. Ky.—Winchester v. Azbill, su¬ 
pra. 

33. Ky.—Judge Hlckman County Ct. 
V. Moore, 2 Bush 108. 

40. S.C.—Saxon v. Boyce, 17 S-C-Li. 

66 . 

Tenn.—^McCracken y. State^ 8 Terg. 
171. 


Compensation of sheriff aa Jailer 
generally see supra § 10. 

32. Tex.—^Nolan County v. Yar- 
brough, Civ.App., 84 S.W.2d 302. 

Wlio l8 prisoner 

In statute giving sheriff right 
to coUect certaln sum per day for 
safe-keeping of prisoners, word 
^‘prisoners** means persons charged 
with vlolatlon of criminal laws, so 
that county was not liable to sheriff 
for safe-keeping of persons commit¬ 
ted only because sheriff had sus- 
picion they might he implicated in 
crime.—Nolan County v. Yarbrough, 
supra. 

33. W.Va.—Tyler County CL v. 
Long, 77 S.E, 328, 72 W.Va. 8, 
Ann.Cas.l9i5B 803. 

50 CJT. p 360 note 29, 
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. , , (3) Board of prisoners 

(4) M^edical attendance 

(5) Persons confined under clvil process 

(6) Residence of jailer 

(7) Federal prisoners 

(1) In General 

Under some statutes a sherlff Is not entftied to any 
additfonal compensatlon for Services In keeping the Jall 
or looking after the prisoners; reimbursement or com- 
pensation for things necessarily used and consumed in 
boardlng prisoners ordinarii/ should be refused when 
these things must be deemed as Included tn, and pald 
for, by the per diem or per week allowance for boardirig» 
bdt It is frequently held that a sherlff is entitied to com¬ 
pensatlon for property purchased for the county and 
necessary for use In the Jall. 

• Where the statute merely allows a certain sum 
for the boarding of each prisoner, dr allows the 
actiial cost of boarding,-a shefiff is not entitied to 
any additional compensation for Services in keep¬ 
ing the jail or looking after the prisoners, since 
this is a part of his general duty;^^ ahd, where a 
specified allowance for the support of prisoners is 
fixed as the statutory perquisite of^ his oflSce, a 
sheriff, although entitied to any incidental profits 
above the actual cost,^^ must hear the loss if the 
actual cost exceeds the allowance.^® 

Reimbursement or compensation for things nec¬ 
essarily used and consumed in boarding prisoners 
ordinarily should be refused, when these things 
must be deemed as included in, and paid for, by 
the per diem or per week allowance for boarding;^^ 

and it has been held that there may be no reimburse- 

« 


ment for disinfectants purchased by a sheriff with- 
out authorization*^® or for tobacco and other sup- 
plies fumished to prisoners.^® Also, under some 
statutory provisions, a sheriff is not entitied to be 
reimbursed for medical and surgical supplies fur- 
nished by the order of the jail physician>7 

On the other hand, it is frequently held that a 
sheriff is entitied to compensation or reimbursement 
for property purchased for 'the county and neces- 
'sary for use in the jail,^* such as articles and sup¬ 
plies to keep the jail clean and fit for'occupancy49 
and ‘m repair,59 beds,®^ bedding,^^’ brooms 'and 
niopi®^ disinfectants, soap, and toilet articles, 
fuel,®® gas,5® heat,57 light,®» water,59 and neces¬ 
sary clothing fumished prisoner?,®’^ i^d the repair^i 
and laundryfi^ thereof *; and where it'is necessary 
to remove a dead body to preverit ihfedtion the 
charge for such Service must be paid by the coun- 

ty.63 * - * 

AUowance for fracHon of day. As a general rule, 
frequently by virtue of statutory provisions to that 
effect, a jailer is entitied to his per djem allowance 
for a whole day although the prisoner is not in 
jail all day.®^ ■ > 

Compensation and reimbursement for capture, of 
escaped prisoner. If*a prisoner escapes, the sheriff 
has been held not entitied, as a matter of right, to 
demand reimbursement for. expenses incurred in re- 
capturing him, dr compensation for Services p^r- 
formed in effecting the recapture.95 


41. Kan.—-Korton v. Simms, 118 P. 
1071, 85 Kan, 822. 

50 C.J. p 361 note 38. 

42. Tex.—Harris County v. Ham- 
mond, Civ.App., 203 S-W. 451. 

43. Tex.—Harris County V. Ham- 
mond, supra, 

44. Minn.—Connelly v. Dakota Coun- 
ty,^ 29 N-.W. 1, 35 Minn. 365, 

50 C:J. p 361 note 42. 

45. Tenn.—State v. Trotter, 218 S. 
W. 230, 142 Tenn, 160. 

50 C.J. p 361 note 43. 

46. W.Va.—Tyler County Ct. t. 
Liong. 77 S.E. 32?, 72 W.Va, 8, Ann. 
Cas.l915B 808. 

47. N.T.—Pebple ex rei, Xugrent v. 
Board of Sup*rB of Oneida County, 
121 N.T.S. 372, 65 Misc, 327. 

48. Kan.—Norton v. Slmms, 118 P. 
1071, 85 Kan. 822. 

50 p 381 Qot» 45. 

49u Kan.—Nortob v. Simms, supra 
60L Kan.—Norton ▼. Simms, supra 

52^* |ry.r-£lclland v. SSnyette Coun¬ 
ty, 4X S,W.2d 661, 240 Ky. 37. 


52. Bly.—^Holland ▼. Payette Coun¬ 
ty, supra 

50 aJ. p 361 note 48. 

53- Kan.—Norton v. Simms, 118 P. 

1071, 86 Kan. 822. 

60 C.J. p 361 note 49. 

54. Kan.—^Norton v. Sinms, supra 

55. lowa—^Miller v. Dickinson 
County, 26 N.W. 31. 68 lowa 103. 

50 CJ*. p 361 note 51. , 

58. 'Mo.-^Harkreader v. Vernon 
County, 116 6.W. 623, 216 Mo. €96. 

57. Kan.—Norton v. Simms, 118 P. 
1071, 85 Kan. 822. 

50 C.J. p 861 note 53. 

58. Kan.—Norton v. Simms^ supra 
50 aJ. p 361 note 54. 

59. Tenn.—State v. Trotter, 218 S. 
W. 230. 142 Tenn. 160. 

50 ClJ. p 361 note 55. * i 

SQL lowa—MiHer v, Dickinson Coun¬ 
ty, 26 N.W. 31, 68 lowa 102. 

50 C.J. p 361 note 56. 

81. m. —^La Salle County v. Milli- 
gan. 32 N.ID. 196, 143 Hk 321. 

62. m. —^La Salle County v. Milii- 
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san, 34 111.App. 346, afflrmed 32<N. 
B. 196, 143 111. 321. 

50 C.J. P 361 note 68. 

63. - N.N.—Slotts V. Bbckins-b^ 

County, 63- N.H. 598. • ; • , 

64. Ky.—Talbott v. Caudill, 58 S.W. 
2a 385,. 248 Ky. 146. 

Substantlal portlon 
Where a prisoner is kept in Jail 
for any substantiai portion of the 
day, the Jailer is entitied to the per 
diem alloVrance for a day.—Corpus 
ynrls olted lu Smlth v. State ex rei. 
Thoma^, 164 So. 184, 186, 114 Fla 
478. 

50 C.J. p 361 notp, 61. 

Dl Tennessee 

(1) Under present statute sheriff 
I is ^titled to full conorpensation for 
[ fraction of day.—rTState; ex rei. Bigrgs 
[ V. Barclay, 216 9*^-2d 711, ;L88 Tenn. 

26. , . „ . 

(2) Under earlier statute^ in order 
to. collect for a full day, sheriff had 
to furnish three full meals.—State 
V. Trotter, 218 S.W. 230, 142 Tenn. 
160. 

65. Ind.—^l^artin County v. Pipher, 

' 98 Ind. 124. 
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Extra compensaiion for care of insane prisoner, 
A sheriif is entitled to no extra compensation for 
the care of an insane prisoner,®® irrespective of any 
promise by another person to compensate the 
sheriff.®'^ 

(2) Jailer, Turnkey, Guards, and Serv^ants 

Ordinarily a sheriff may not recovep compensation 
In additfon to bis established salary and fees for his 
Services as Jaller In maintainlng and caring for prison- 
ers, nor may he recover for the Services and board of a 
Jaller or turnkey employed by him, but the rule Is other- 
wlse under some statutes; in the absence of a statutory 
provision therefor, an allowance to a sheriff for the ex¬ 
pense of a guard usually is not proper. 

Ordinarily a sheriff's establfabed salary and fees 
cover his Services as jailer in maintaining and car¬ 
ing for prisoners, and he is not entitled to , recover 
additional compensation therefor,®® nor may’ he 
ordinarily recover for the Services and board of a 
jailer or turnkey employed by him.®® • On the -other 
hand,, under some statutes, a sheriff may be entitled 
to acjdjtional compensation for his Services as jailer 
in maintaining and caring for prisoners,7® as where 
a sheriff is authorized, when he elects to perfprm 
the duties of jailer in person, to retain the fees 
prescribed therefor in addition to his compensation 
as sherifl'^^ .Moreover, under some statutory pro- 
visions, a* sheriff is entitled to a specified sum of 
money per day for attending jail when occupied by 
a prisoner or prisoners, although he employs depu- 
ties as jailers,'^^ and, und^i; permissive statutes, a 
sheriff is entifled to recover the expense of a jailer 
or tunikey properly employed by himJ® A sheriff 
may also be entitled to be reimburscd for the hire of 
servants in cohnection with the jail, where in his 
honest judgmfent, based.oh a fair necessity therefor. 


he employs such servants.^^ 

Guards, An allowance to a sheriff for the ex¬ 
pense of a guard usually is not proper, in the ab¬ 
sence of a statutory provision therefor, although 
the expense of extra emergency guards necessary 
to keep a prisoner safely has been held a proper 
charge against a countyJ® Where the expense of 
guards is allowed by statutej such an allowance is 
proper to the extent and within the limitatioiis of 
the statutory provision but it has been held that 
a jailer may not himself be appointed or act as 
guard and claim compensation therefor.^® Under 
some statutory provisions a sheriff is entitled to be 
reimbursed for the hire of guards in connection 
with the jail,. where in his honest judgment, ba§ed 
on ,a fair necessity therefor, he employs such 
guards,*^® and the approval of the county comT 
missioners, or of a judge having jurisdiction in such 
case, is not a condition precedent thereto.®® 

Matron. Where the law allows to the sheriff 
a fijted salary in full of ali Services rendered' hy 
hiiri .or his deppties or assistanfs, a woman desig- 
nated to act as matron, as required by statute, is 
hot‘ entitled to be paid out of the county freasury.®! 

(3) Board of Prisoners . -. - 

An allowance for compensation for the board of 
prisoners should be made In aocordance with, and s.ub- 
Ject to, statutory provisions.. 

Where a statute getierally proyides for compenSa-' 
tion for the board pf prisoners* the allowance must 
be made in accordance with, and subject to, the 
limitations of the pafticular statutory■ provi^bn,-®^ 
whether, such compensation is a certain sum ppr 
day or week for each prisoner,®® or whether it is 


66. Ind.—Carroll Cotlnty v. Gres- 
haxp,. tOl Iiid..53* >. , 

Beasoa. for mle ! 

Since a court has no authority to 
commit an insane prisoner as such 
to a jail, the presumptlon is that he 
was cottimitted as a prisoner for 
some offense.—Carroll County v. 
Greshatn, 101 Ind. 63. 

67. Ind.—Gehrett v. Ferguson, 149 
N.B. 86*' 83 Ind.App. 717. 

60 C.J. p 364 note 2.- 

68- Colo.—^Larimer Coijnty v. Brap- 
s6m, 86 P. 760^’4 <3olb.App. 274. • 
lowa.—^McDonald v. Woodbury Coxin- 
ty, 48 lowa 404. 

6Q C.J. p 336 note 61. 

‘ ' ■’ .n.t* 

69, Colo.—'Larimer County V. Bran- 
aom, 36,If,,76p, 4 Colo.App, 274. . 
60 C-J*. p 362 liote 66. / ‘ * 

70- Neb.—AfOerbaoh v., Tork Coun- 
ty/ 146 N.W. 1050. 96 Neb. 611„ 

50 C.J. p 361 noto ,^3. : • 


71. 'Neb-—^Afflerbach v. York. Coun¬ 
ty, supra. , 

50 C.jr. p 361 note 63 Ca]. 

72. —^Day v. Board of Qom'rs 
of Cowley ,<?ounty, 71 P.2d 871, 146 
Kan. 492. 

73. Mont,—^Lloyd v. Silver Bow 
County. 39 ;P.'457. 15 Mont 433. ‘ 

60'C.J. p 362 note 66. 

74. Bla.—^Brown v. St Lucie Coxin- 
, ty,. 163 So. 906. 114 Pia., 789. ' 

75. Mlch.--Peck v. Kent. 11 N.W. 
279. 47 Mich. 477. 

76. Md.—^Baltimore V. 'Howa^d 
County. 61 «Md. 326. 

50 C.X p 362 note 68.^ 

77. , TexwT—CJooper, v. . Johz^son Coujo- 

, ty, Civ.App-, 212 S-W. ,6 28, error 
;. refused—Ledbetter, v. Coun- 

i'ty, 111 S^W. ^93; 61 ^ex-Civ.App. 
140... - . . ■ ■ 

60 C.J. p 362.n9te„70- i i 


78. Ky.—Vlnsant v- Auditor, l Bush 
72. 

60 C.J. p 362 note .71., 

79* Fla.—^Brown v. St. Lucie Coun¬ 
ty, 153 So. 906, 114 Fla. 789. •, ■ 

Sa Fla-—Brown v. St. LuciO Coun¬ 
ty, supra. 

81^ Cal.—Santa BarbSra County v. 
Jahssens,, 169 P.1Q26, 177 Cal. Il4. 
L.R.A.1918C 558. 

60 C.J. p 362 note 72. 

82. Ark.—Mays V. Phillips County, 
274 S.W. 6, 279 S.W. 366’, 168 Ark. 
829. 

60 C.J. p '862 notes 74, 76. ' 

83. Kan.—Day v. ^oard of Coip’rs 

of Cowley County, 7i P.2d 871^ 146 
Kan. 492. . ‘ : - 

60 C.J. p 362 note 76. , 

Al^ough prisoner is iuyt,g]^n:a^r 
diet during his incarceration^ jailer 
is entitled to certain sum per day 
for feeding and koeping prisonjer.-r^ 
Talbott V. Caudill, 68 S.W.3d 385, 
248 Ky. 146. . 
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the actual cost of the board,®^ or an amount to be 
determined by a board or court-*® Where the 
statute makes the county liable for the maintenance 
of prisoners and requires the sheriff to board them, 
without fixing compensation, he is entitled to re- 
cover the actual cost of boarding them,*® but not 
for his personal Services or for profits in his 
favor and this is true although the statute pro¬ 
vides that the allowances shall be -within certain 
limits.** If the circumstances are such that a 
prisoner in the custody of a sheriff cannot be con- 
fined in the jail, the county is liable for board and 
other necessaries fumished him elsewhere.*® 

Mumdpal prisoners in county jaiL A sheriff has 
been held entitled to retain amounts paid to him by 
a munidpality for the board of municipal prisoners 
in the county jail in excess of the amount fixed by 
the coimty commissioners for boarding prisoners.*® 

(4) Medical Attendance 

Under a statute provlding for medical attendance to 
prisoners, and compensation therefor, the general rule 
is that no allowance may be made except under the 
circumstances and In the manner provSded by statute, al< 
though an excepti on to this rule has been recognized In 
the case of a physiclan empioyed in the case of an emer- 
gency; In the absence of a statutory provislon for medi¬ 
cal attendance It has been held that such attendance is 
a proper expense of imprlsonment. 

Under a statute providing for medical attendance 
to prisoners, and compensation therefor, the general 
rule is that no allowance may be made except under 
the circumstances and in the manner provided by 


statute;*^ but an exception to this rule has been 
recognized in the case of a physician empioyed in 
the case of an emergency.** In the absence of a 
statutory provision for medical attendance it has 
been held that such attendance is a proper expense 
of imprisonment.** However, it has also been held 
that the employment of a physician by a sheriff®^ 
or by jail inspectors*® does not impose liability 
on the county for Services rendered by the physi¬ 
cian, and that no payment may be made out of the 
county fund for nursing a prisoner confined in a 
jail on a criminal charge.*® 

(S) Persons Confined under Civil Process 

Whether a Jaller may recover for the board or sup. 
port of prisoners confined on civil process depends on 
statutory provisions. 

A statute providing that the county commissioners 
shall allow a jailer reasonable compensation for the 
support of prisoners confined on criminal process 
does not entitle the jailer to recover from the county 
for the board of prisoners confined on civil proc¬ 
ess and a jailer is not bound to receive a poor 
prisoner in a civil action and incur expenses of 
his support without some indemnity therefor.** 
Where a tax collector commits a delinquent tax- 
payer to the county jail, the jailer may not recover 
for his support while in jail from the town whose 
selectmen issued the tax warrant, in the absence of 
an agreement to pay for such support and in the 
absence of statutory provision imposing such lia- 


8^ Wis.—l>eissner v. Waukesha 

County. 70 N.W. 668. 95 Wis. 688. 
50 C.J. p 363 note 77. 

85. Ga.—^Lumpkin County v. Davis, 
195 S.R 169. 185 Oa. 393. 

50 C.J. p 363 note 78. 

Ootmty ooxnmissloiLers 

(1) County commissioners sixouid 
aJlow sheriff. as ex officio jailer. 
sufficient amount for diet of prison¬ 
ers, that their strengrth and health 
should not suffer from insufflciency 
of food.—^Lumpkin County v. Davis, 
196 S.B. 169, 185 Ga. 393—Jasper 
County V. Persons, 116 S.EL 538, 155 
Ga. 277. 

(2) If amount allowed by county 
commissioners to sheriff for dietingr 
of prisoners is not reasonably suffi¬ 
cient;, sheriff is entitled to recover 
amount over and above amount al¬ 
lowed by commissioners as would 
feirly and reasonably compensate 
hiwa for dieting- the prisoners con- 
floed in jail.—Liumpidii County v. 
Davis, supra. ' 

86b Wis.— V. Bbnd du Lac Coun¬ 
ty. 16 N.W. 622. 53 Wis. 433. 

56 OJr. P 363 note 79. 


87. Wis.—^Doty v. Sauk County, 67 
S.W. 10. 93 Wis. 102—Bell v. Fond 
du Lac County, 10 N.W. 622, 53 
Wis. 433. 

88. Ohio.—Kohler v. Powell, 154 N. 
E. 340, 115 Ohio St. 418. 

50 C.J. p 363 note 81. 

89. lowa.—^Billler v. Dickinson Coun¬ 
ty, 26 N.W. 31, 68 lowa 102. 

50 C.J. p 363 note 84. 

90. IS.D.—Scovel v. Pennington 
County, 282 N.W. 524. 66 S.D. 311. 

Beason for mle 

The legrislature havinsr made no 
provision for municipality*s payment 
to county of any part of expense in- 
curred in malntalnin^r Jail for use 
of municipal prisoners. It remains 
for county commissioners to say 
whether their consent to use of jail 
by municipaiity shall be condltloned 
on payment to county, so that lat- 
ter may not recover amounts paid 
by municipaiity to sheriff for mu¬ 
nicipal prisoners* board in excess of 
rate fixed by county commissioners, 
especiaily as statutes provide for 
payment of county expense by other 
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counties, States and United Statea— 

Scovel V. Pennin^rton County, supra. 

91. ni.—La Salle County v. Mmi- 
gran, 32 N.E. 196, 143 111. 321. 

50 C.J. p 363 note 86. 

92. Ind.—^Lamar v. Pike County, 30 
N.E. 912, 4 Ind.App. 191. 

N.C.—Spicer v. Wllliamson, 132 S.E. 
291, 191 N.C. 487, 44 A.L.R. 1280. 

93. Ey.—Corpus Jbxls dted In De¬ 
partment of Welfare v. Brock, 206 
S.W.2d 915, 917, 306 Ky. 243. 

50 C.J. p 363 note 88. 

94. Ala.—^Mltchell v. Tallapoosa 
County, 30 Ala. 130. 

50 C.J. p 363 note 89. 

96. Tenn.—Connell ▼. Davldson 
County. 2 Head 188. 

50 C.J. p 363 note 90. 

98- va-—State v. Ohio County, 92 S. 
E. 751, 80 W.Va. 503. 

97. N.H.—Spinney v. Seabrook, 104 
A. 248, 79 N.H. 84. 

98. N.H.—Gplnney v; Seabrodk, su¬ 
pra. 

50 C.J. p 364 note 94. 
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bility;®* nor may he recover therefor from the tax 
collector personally i 

(6) Residence of Jailer 

Whlle a Jailer may be entitled to recover the ex¬ 
pense of maintalnlng the rooms occupied by him, where 
he occuples sueh rooms In pursuance of a statute, and 
such rooms constitute a part of the JaM for the ma!n- 
tenance of which the county fs llable, under some stat¬ 
utas a jailer may not be entitled to recover for the 
malntenance of, and suppiles for, his residence. 

While a jailer may be entitled to recover the ex¬ 
pense of maintaining the rooms occupied by him, 
where he occupies such rooms in pursuance of a 
statute, and such rooms constitute a part of the jail, 
for the maintenance of which the county is liable,^ 
tuKier some statutes a jailer may not be entitled to 
recover for the maintenance of, and supplies for, 
his residence,^ so that, where the residence oc¬ 
cupied by a jailer during his term of oflSce is not 
owned by the county, he may not recover from the 
county for the rent, heat, light, and water for 
his‘ residence, in the absence of an express contract 
therefor.^ 

(7) Federal Prisoners 

The compensatlon for the support of federal prison¬ 
ers tn state or county prisons may Include not oniy the 
expense of feeding the prisoners, but it may also In¬ 
clude a Jttst charge for alJ other suppiles and Services 
Incident to maintalnlng and guardlng them; whether 
a sherlff is entitled to ali the money recelved for the 
sopport of federal prisoners, or to any part of such 
money, depends on statutory provislons. 


The compensation for the support of federal pris¬ 
oners in state or county prisons, being, as dis- 
cussed supra § 3, a matter of contract, may include 
not only the expense of feeding the prisoners,® but 
also a just charge for all other supplies and Services 
incident to maintaining and guarding them.® Under 
some statutory provisions a sheriff is entitled to 
all of the money received for the support of federal 
prisoners,^ and the county has been held to have 
no interest in money in the hands of the sheriff 
representing profits derived from feeding federal 
prisoners, where, under the statute, the sheriff acts 
as jailer for the United States in keeping and caring 
for such prisoners.® Also, under some statutory 
provisions, the county is not entitled to the amount 
paid to the sheriff for keeping federal prisoners, 
in excess of' the rate fixed by the county com- 
missioners, inasmuch as the excess amount belongs 
to the sheriff;® and the county has been held not 
to be entitled to any compensation for the use of 
the jail.l® 

On the other hand, the fees received by a jailer, 
under some statutes, for keeping federal prisoners 
belong to the county and not to the jailer who is on 
a salary basis.ll So, under a statute providing that 
a sheriff shall receive a specified salary as full com¬ 
pensation for the Services required of him by law, 
or by virtue of his oflSce, he is not entitled to retain 
any part of the amount paid him by the federal gov- 
emment for the support of federal prisoners.^® 


99. NIH.—Spiimey v. Seal>rook, su-, 
pra. 

50 CX P 304 note 95. 

1. NJS.—Spinney Seabrook, su¬ 

pra. 

2. Ean.—Norton ▼. Simms, 118 P. 
1071, 85 Kan. 822. 

lilablllty of Jailer for rent see su¬ 
pra 9 12. 

Anfliorlty to egnip residence 
County waa , required to fumish 
heat, llsrlLt, and water for Jall build- 
ingr, Includlng: portion occupied by 
Jailer, deputy, or sberiff In chargre 
of prisoners, wbere county bad ob- 
tained ^jant of autborlty from state 
lesrislatiite ‘‘to erect sherlfTs resi¬ 
dence and county Jall combined In 
one buUding: and eqtiip residence, 
and wbere sberlffs of county and 
tbelr famllles bad occupied county 
Jail as llvingr quarters for number 
of years.—Day v. Board of Com*rs 
of Cowley County, 71 P.2d 871, 146 
Xan. 492. 

3. BZy.—Holland v. Fayette Coun¬ 
ty, 41 S.W.2d 651, 240 Ky. 87. 

Beds 

County was not responslble for 
beds In Jailer^s residence.—Holland 
ir. Fayette County, supra. 


4. Ky.—^Laurei County Flscal Court 
V. Steele, 148 S.W.2d 283, 285 Ky. 
407. 

5. CaJ.—^Los Angreles County v. 
Cllne, 197 P. 67, 185 Cal. 299. 

A CaJ.—^Los Angrelea County v. 

Cllne, supra. 

50 O.J. p 864 note 8. 

Statute eoBstmed 

Statute requiringr board of county 
coznmlssloners to flx sum to compen¬ 
sate county for money expended for 
fuel, llgrbt, and other expenses in 
keepingr state prisoners and United 
States prisoners in county Jail, and 
sberllf to collect such sum from fed- 
eraJ and state grovemments, was In- 
tended to make the United States 
share in operatingr expense of jail, 
and words “fuel, llgrbt, and other ex- 
r penses" were Intended to exclude 
' cbarires for depreciation and ob- 
solescence, and committed determln- 
ation of proper allocation of actual 
out‘ of pocket expense as between 
state and federal prisoners on a per 
prlsoner basis to board of commis- 
sioners.'—Adaznson v. MlnnebcJia 
County, 29S N.W. 642, 67 S.D. 423. 

7. Mont.—Majors, v. Lewis, eta, 
County, 201 P. 268, 60 Mont 608. 

! 50 C.J. p 364 note 11. 
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8. OkL—Hoard of Com^rs of Tulsa 
County V. Mars, 117 P.2d 129, 189 
Okl. 839. 

Beasoa for mia 

. Since stat^ood the sberiffis of the 
variouB counties of the state bave 
retained fubds derived as proiflts 
from feedingr prisoners wltb the ac- 
qulescence and cozisent of officlals 
cbar^ed wltb adminlstration of fls- 
cal affairs of the counties and state, 
and the rlgrbt of sberifTs to such 
funds has not been beretofore ques- 
tioned; acquiescence in the oon- 
structiott of the statute Is entitled 
to grreat weight, even tboug^b not 
partlclpated in by the Judiciary.— 
Board of Com*rs of Tulsa County v. 
Mars, supra. 

9. S.D.—Scovel V. Fennington Coun¬ 
ty, 282 N.W. 524, 66 S.I>. 311. 

10- Mont.—^MaJors v. Lewis, etc., 
County, 201 P. 268, 60 Mont 608. 

11. Ky.—Holland v. Fayette County, 
41 S.W.2d 651, 240 Ky. 37. 

12. Arlz.—Adams v. Maricopa Goun- 
I ty, 145 P. 884, 16 Arlz. 418. 

I 50 C.J. p 364 note 14. 
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Alao, a statute, allowing a salary to the sheriff in 
full compensation for ali his serv^ices and requiring 
him to pay over to the county ali fees and charges 
received by him, applies to ali moneys coming into 
the hands of the sheriff for the support of federal 

prisoners;i3 jjj addition to the 

amount allowed for the care of the prisoners, to 
cover the individual Kability of the sheriff for dam- 
ages for keeping the prisoners in custody, belongs 
to the county and not to the sheriff,^^ and the 
sheriff is not entitled to compensation even for 
extra Services rendered such prisoners.i5 Under- 
statutes of the nature just referred to, and other 
provisions requiring an allowance to the sheriff of. 
his necessary, expenses in boarding prisonersi the 
expenses incurrfed for the feeding of federal prison¬ 
ers are to be allowed in the same mahner and at the 
same rates as those for prisoners committed by the 
state.^® . 

c. ClianLge of Compensation 

Whera It Ia the offlclal duty of an offlcer to boaird 
the prisoners In Jafl, the compensation allowed hIm there- 
for has been hefd to be an emolument within the mean- 
ing of a constitutional prbvislon prohibiting any change 
thereof during an officeres term of office; but It has also 
been hetd that fees pald to a Jailer for feeding prison¬ 
ers are not within such a constHiutlonal Inhibition, where 
the Jailer has ho Inherent duty to feed prisoners tn jall.' 

Where it is the official duty of an officer to boafd' 
the prisoners in the jail, the compensation alloWed 
him therefor has been held to be an emolumeiit with¬ 
in the meaning of a constitutional prcjyi^io.n .pro¬ 
hibiting any change ^ereof during an’o"fe«r's tenu. 
of office but it has also been'held that fees paid 
to a jailer for feeding prisoners arq ifot within such 
a constitutional inhibition, where the jailer has np 
inherent duty to feed prisoners in jaiLi^ ' Moreoverj 
a constitutional provision of'this nature is a limita- 
tion on the power of the legislature alone, and dpes 
not prevent the court from. making 'changes in the 
cmoluments of a sheriff as authorized by the stat¬ 
ute in force at the time of his election 

A Constitutional provision against chati^ng an 
officeris salary does not prevent the legislature ffom 


changihgr^the method of punishing criminals, al- 
though it indirectly affects the jaileris fees .20 Also, 
where an officer, required tq fumish the food of 
prisoners, may be reimbursed oniy for the ac- 
tual cost thereof, the fluctuating cost from time to 
time has been held not within a prohibition against 
the change of the salary of an officer during his 
term of office.^i Furthermore, under a constitution 
so providing, the inhibition against increasing or de- 
creasing compensation of public officers during their 
term of office does not prevent the legislature from 
: increasing or diminishing the allowance to sheriffs 
or other officers. for feeding, transferringj or gu^d-. 

ing prisoners .22 . . 

Inasmuch as an aliowarice for hoard should be 
made in confomiity with statute, as discussed supra', 
subdivisipn b (3) of this section,* whefe-a statute 

• fixqs-the. amount to be allowed' for boarding pris- 
, oners it may not be changed> br the sheriff deprived 

• thereof, by the cpunty commissioners.^® ■ Under a 
. statute, reducing the compensatiort 'of sheriffs for 
^ boarding prisoners in jail, but declaring that it 
■ shall not apply to any sheriff in office at the time 

of the adoption of the constitution thefi in force, but 
shall be in opfelratiori ’ afteSr the . expiration of' the 
terms bf such sheriffs, a , sheriff who has been ap- 
' pointed since the passage of the act, tp fili-the lifi- 
dxjpined term';of one who was in offipe a1;‘the time 
- pf pa^sagVjniay not claim the-benefit of the 
j proviso.24 An -aet increasing the fees "bf couiity 
officers a certain per cent has been held . not to in- 
crease the‘compensation allowed‘the sheriff for 
boarding pri«oners.25 A statute changing the basis 
of the ''compensation of a sheriff. in’<certaiii*respects 
has been Held not to destroy the right of the sheriff 
to receive ^d VetaSn- amounts paid to'him as'bbard 
for prisonetrs under an earlier s|:atute.2fli . ' *'' * 

d. Peisons ]fctitled 

prdi.narily the feherltT, and not his depufy or JaHer, 
Is entitrfed to .receive and coiiect the fees and pther com- 
pensation for Services as Jailer, and for hpardlng and 
I guarding prisoners In Jail, although un.dbr ‘sbme * stat¬ 
utes the «heriff Is not so entitled wWere the, .d^ities of 
[ jailer are performed by SQmeone other tiian himself^ 


13» CaJ.—lios Aziseles County v. 
aine, 197 P. $7, 185 OaJL 299. 

IC Wasb.—-Kin^r 0>unty v. Stringe 
er. 227 P. 17, ISO Wash. 287. 

ISh N.Y.-r-Frankltn County v. Hen- 
ry, 148 N.T.S. 627. 

la Cal.—I jOS Aixgetes County v. 
Cline, 197 P. Cal. 299. 

Obio.—Gsiffitb ▼. .Newark, 8 
Ohlo q:P. 326, 6 Ohio K.P. 621. 

60 OJI- P 364 note 23. 


la sty.—Howell v. City of Ashlajid, 
39 S.W.Sd 468, 239 Ky, 349. 

19- Pa.—HcCormick y. Payette 
County, 24 A. 667. 160 ‘Pa. 190. 

50 C.J. p 364 note 24. 
ao- Ky.—DufE V. Mosley. 183 ,S.W- 
231. 169 Ky. 61. 

50 aj. p 365 note 26. 

21. 111.—^Shirk'.' v. Massae County, 
216 HLApp. 664. 

22. Ala.—Stone v. State. 72 So. 636, 
197 Ala. 298. 

50 C.J. p 365 note 29. . • 


23- Wyo.—^Albany County. v. Bos- 
well, 1 Wyo. 292. 

24. Ala.—Ex parte Mason ■ 65 Ala. 
262. 

60 C.;T. P 365 note 28. > 

25. ^la.—^Peagin v. ComptroUer, 42 
Ala. 616. 

Pa—Godshalk 'v, Northampton 
County, 71 Pa. 824. 

2a S.D.—Scovel V. Penningrton 
County, 282 NiW. =624. 66' S.D. 311. 
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Ordinarily the sheriff, and not his deputy or' 
jailer, is entitled to receive and collect the fees and 
other compensation for Services as jailer, and for 
boarding and gnarding prisoners in the jail,^^ al- 
though under some statutes the sheriff is not so 
entitled where the duties of jailer are performed by 
someone other than himself.28 Where, by law, an 
allowance is made to a sheriff' for the maintenande 
and care of prisoners, an individual who fumishes 
such care and maintenance must Iqok to the, sheriff 
for his pay, and not to the county.29 A statute re- 
lating to the fees of a county jailer’ Has been held 
not to apply to a chief of police who performs the 
duties of city jailer,®® 

Ve facto jailer. It has been held that one who 
acts as jailer under color of title is.entitled to the. 
amount allowed him by the court for boarding pris- 
oners,®^. although he might not be entitled to fees 
for committing and releasing prisoners.®® 

§ 26. - Who Liahle 

a. In general 

b. Liability of county 

c. Liability of city, town, or other mu- 

nicipality 

d. Liability as between counties and as. 

between towhs , 

e. Liability of prisoner 

a. In General 

The United States Is liable for the maintenance of 
persons committed for contempt under Its laws; a stata 


Is liable 'for Jall fees or other prfson expenses ivhen, and 
oniy when, such liability Is imposed by statute. 

Since the United States, by force of statute, is 
liable for the expense of confining persons arrested 
or committed under its laws, it is liable for the 
maintenance of persons committed for contempt un¬ 
der its laws;®® and, hence, the United States,®^ and 
not the creditors,®® is liable for the maintenance of 
a bankrupt committed for contempt 

Liability of state. A state is liable for jail fees 
or other prison expenses when, and only when, such 
liability is imposed by statute,®® and in no case may 
the state be made liable for expenses connected with 
jails merely by implication.®^, 

b. Liability of County 

Under statutes Imposlng on counties liability for the 
care of prisoners, the liability of a county Is cohtroiled 
by, and Is subject to, the restrictlons of the partleular 
statute. 

Under statutes imposing on counties liability for 
the care of prisoners, the liability of a county is con- 
trolled by, and is subject to, the restrictions of the 
particular statute.®® While, imder some statutory 
provisions^ the liability of a county extends only to 
the maintenance of a jail building and its equip- 
ment,®9 a county is generally liable for thfe care and 
maintenance of its own prisons and of prisoners 
'confined therein for offenses committed within the 
county.^® In some . jurisdictions, a county is also 
liable to the sheriff for the board of prisoners com- 
mitted under aaithority of a, statute,, in- pursuance 


37. ni,— 'Union County v. Patton, 
es 111. 458. 

50 C.J. p 365 note 30. 

28. Mo.—^Moutler v. S,tuinp6, ^39 Mo. 
App. 161. 

50 C.J. p 365 note 31. 

29. Idaho.—^Mombert v. Bannock 
County, 76 P. 239, 9 Idalio 470. 

—^Hendricks v. Chautauaua 
County, 11 P. 450, 36 483. 

30. Ky..:—Corbin v. Davis, 2.36 S.W. 
664, 193 Ky. 391. 

50 C.J. p 365 note 33. 

31. Ky.—rAtchison v. Lucas, 83 Ky. 
451. 

32. Ky.—^Atchison , v. Lucas, supra. 

33. 17.8.—^In re Lenka, D.C.N.T., 295 
F. 670. 

34. U.S.—^In re Centrone Coal Co., 

‘D.C.N.Y., 6 P.Supp. 628—In re 

Lenka, D.O.N.T.,' 296 F. 570. 

3^. U.S.—^In re Centrone Coal Co., 
D.aN.T., 6 P.Supp. 628. 

50 C.J. p 365 note 42. 

3G, Tenn.—State v. Shropshire, 4 
Tergr. 62 . 

50 C.J. p 365 note 48. 


37- Vt.—Orleans County v. State 
Auditor, 27 A. 197, 65 Vt 492. 

50 C.J. p 365 note 49. 

38. Md.—State, for Use of . Board of 
Welfare v. Board of Com^rs for 
Anne Arundel County, 170 A. 749, 
166 Md. 228. 

Okl.—^Protest of Kansas City South¬ 
ern By. Co., 11 P.2d 600, 167 Okl. 
246. 

Pa—Commonwealtb v. Curren, 2 
ChestCo. 393, 9 Phila 623. : 

50 C.J. p 366 note 51. 

39. Ala—Holcombe v. Mobile Ooun- 
ty, 156 So. 640, 229 Ala 77. 

Cost of fael for cookinfir 
Statutory provision that state 
shall pay stipulated amount for pre- 
paringr and servlng food of prison¬ 
ers in county jail Includes prepa- 
ration for ft9 Service and hence fuel 
for cookingr it and excludes idea of 
payment therefor by county; and 
the term ''maintenance** in statute 
requiringr payment of expense of 
maintenance of county lail by coun¬ 
ty does not include such expense.— 
Holcombe v. Mobile County, supra 
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40- Tex.—Calveston County v. Pu¬ 
de, 46 SiW..798, 91 Tex. 665. 

50 C.J. p 866 note 52. 

Who is oonnty prisoner 

Person charg;ed with crlme and in 
custody of sheriff awaitlng' trial is 
county prigioner for whose main- 
teuance county is liable, notwlth- 
standlng; person had been removi 
to penltentlary by order of dlstrict 
Judgre for safekeepingr.—State v. 
Board of Com*rs of San Jtian Coun¬ 
ty, 46 P.2d 669, 39 N.M. 310. 

Where senienoe ooznmnted 

Where one sentenced to death was 
kept for county at state penitentiary 
until commutation of sentence, coun¬ 
ty was liable for day and nigfht 
guard at statutory rates; the fact 
that sentenoe was commuted did not 
prevent state from recovertngr for 
such expenses, under statutes pro- 
vldingr for payment of certaln sum 
after execution.—State; for' tTse of 
Board of Welfare, y. Board of 
Com*rs for Anne Arundel County, 
170 A. 749, 166 Md. 223. 



PRI80NS 


U.d.s, 


§ 26 


of a City, village, or town ordinance,**^ and, by virtue 
of statute, a county may be reqtdred to feed and 
provide suitable and ejSBcient guards for convicts 
sentenced to the county chain gang by municipali- 
ties,42 Where a county prisoner suffering from 
contagious disease has been removed to a pesthouse 
or other place, rent of such place has been held a 
proper charge against the county.^® 

c. Liability of City, Town, or Other Municipal- 
ity 

In the absence of a statute providing otherwlse, a 
town or City Is not llable for the support of its prisoners 
in the county JalI, but, by virtue of statute, cities or 
towns may be llable for the care and support of prisoners 
conflned In the county JalI for a violation of their ordl- 
nances. 

In the absence of a statute providing otherwise, 
a town or city is not liable for the support of its 
prisoners in the county jail,^^ but, by virtue of stat¬ 
ute, dties or towns may be liable for the care and 
support of prisoners confined in the county jail for 
a violation of their ordinances,^® either directly to 
the sheriff or jailer,^® or by way of reimbursement 
or compensation to the county.'*^ Under some 
statatory provisions, the board of county commis- 
sioners may determine whether their consent to the 
use of a county jail by a municipality shall be con- 
ditioned on any payment by the municipality to the 
county.^* 

Under permissive statute, the municipal council 
may obligate the municipality by contract with the 
county commissioners to pay a sum not exceeding a 
certain amoimt per day per prisoner for the care 
and maintenance of prisoners in quarters leased 
from the commissioners,^® but, under such a stat¬ 
ute, the total cost for housing and maintaining a 
prisoner, including guarding the prisoner, should 
not exceed a designated amount^® In the absence 


of a statute, charter provision, or ordinance, a mu¬ 
nicipal Corporation is not liable to the keeper of its 
jail for the support of prisoners charged with viola- 
tions of its ordinances.®^ Under some statutory pro¬ 
visions, where municipal authorities establish a mu¬ 
nicipal chain gang, they are required to pay all 
the expenses of dieting, guarding, etc., of the con¬ 
victs sentenced by such authorities to such chaih 
gangs.5® 

d. Liahility as between Oouuties and as between 

Towns 

Where a prisoner from one coanty fs conflned In the 
JalI of another county, the former county ordinarlly 1$ 
either directly liable to the sheriff or Jailer or other 
person entitied thereto for the maintenance and guard¬ 
ing of prisoners, or it must reimburse the latter county 
for Its payment for such expenses; liability as between 
towns depends on statute. 

Where by reason of a change of venue, or because 
of the want of a jail or its insufl&ciency, a prisoner 
from one county is confined in the jail of another 
county, the former county ordinarily is either di¬ 
rectly liable to the sheriff or jailer or other person 
entitied thereto for the maintenance and guarding 
of prisoners,or it must reimburse the latter county 
for its payment for such expenses.®^ The cost of 
special guards for prisoners coming from different 
counties for safekeeping should be shared by the 
several counties.^s 

LiabUity as between towns depends on the stat¬ 
ute,®® and the town in which the jail is located is 
ordinarily liable to the keeper with the right to re- 
cover from the town from which the prisoner was 
sent or in which he had his settlement or domicile.®^ 

e. Liability of Prisoner 

In the absence of statute to the oontrary, an action 
cannot be maintalned against a prisoner or his estate, 


41. Neb.—^Dongla^ County V. Co- 
burn, 51 N.W. 966, 34 Neh, 361. 

50 C.J. p 366 note 53. 

42. S.C.—City of Greenville v. Prid- 
more, 160 S.£L 144, 162 S.C. 62. 

43. N.T.—Malter of Boyce^ 8S N.T. 
S. 841, 43 ICisc. 297. 

44. Conn.—Norwlch v. Hyde, 7 Conn. 
529. 

Majss.—Adams v. Wlscasset, 5 Mass. 
328. 

45. Ky.—^Ifack v. City of Mayfleld, 
39 S.W.2d 679, 239 Ky. 420. 

S.C.—City of Greenville v. Pridmore, 
160 S.K 144, 162 a.a 52. 

56 C.J. p 366 note 56. 

48; Ky.—^Mack v. City of ICayfield, 
39 S.W.2d 679, 239 Ey. 420. 

50 CJr. p 366 note 57. 

Xaep fcor over tlm e 
The fact that JaUer detalned city 


prisoners to work out fine at a cer¬ 
tain sum per day, as commanded by 
pollce court, instead of at a sum 
flzed by charter and amendments 
thereto» did not absolve city from 
liability to jailer for keep for over- 
time, where pollce court had Juris- 
dictlon of offense and person in eaxfii 
case.—^Mack v. City of Mayfield, su¬ 
pra. 

47. Cal.—Sonoma County v. Santa 
Rosa^ 36 P. 810, 102 Cal. 426. 

50 C.J. p 367 note 68. 

43m 8.1>.——Scovel V. Pennlngton 

County, 282 N.W. 524, 66 S.D. 311. 

49. Ohlo.—Board of Com'rs of Ham- 
llton County v. City of Norwood, 8 
Chio Supp. 111. 

sa Ohio.—Board of Com^rs of 
Hamilton County v. City of Nor-j 
wood, supra. I 


I 51« V€L—^Rlchmond v. Epps, 35 S,E. 
723, 98 Va. 233. 

60 C.J. p 367 note 59. 

52. S.a—City of Greenville v. Prid¬ 
more. 160 S.E. 144, 162 S.C. 62. 

53. Mlnn.—^Daniels v. Polk County, 
134 N.W. 290, 117 Minn. 1. 

' 50 C.J. p 367 note 63. 

64. Ga.—Talbot County v, Mans- 
field, 42 S.E. 72, 115 Ga. 766. 

50 C.J. p 367 note 64. 

65. Neb.—James v. Lincoln County, 
5 Neb. 38. 

56, Mass.—Saywaxd v. Alfred, 5 
Mass. 244. 

50 C.J. P 367 note 67. 

57. Mass.—Sayward v. AJfred, su¬ 
pra. 

50 C.J. p 367 note 67. 
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«ftar his death, to recover the price of his boartf or com- 
pensatlon for his care; and, ordinarlly, the expenses of 
a guard must also be paid by the proper authorltles, 
and not by the prfsoners who were guarded. 

In the absence of a statute to the contrary, an ac- 
tion cannot be maintained against a prisoner to re¬ 
cover the price of his board,58 although the prisoner 
requested it to be furnished,fi® since it is the duty 
of the prison authorities to furnish such food. 
Moreover, a sheriff is not entitled to recover com- 
pensation for the care of an inmate from his estate 
after his death,®<^ irrespective of anything said by 
his children or guardian.®! Ordinarily, the ex¬ 
penses of a guard must also be paid by the proper 
public authorities,®^ and not by the prisoners who 
were guarded.®® On the other hand, where a 
prisoner, who has been removed to a hospital, has 
paid the expense for medical Service, he is not en¬ 
titled to have it deducted from the amount of the 
fine imposed on him on the ground of his ignorance 
of the liability of the county.®^ Under some stat- 
utes, a town which has paid the board of one con- 
fined in a jail of another town, because of an oifense 
committed in the former, may bring an action to 
recover such expense from such person, irrespective 
of his ability to defray the expense of his sup- 
/>ort.®® 

I 27. — Allowance and Payment 

a. In general 

b. Conclusiveness and effect of allow¬ 

ance or report 


a. In Oeneral 

Claims for allowances for the care and maintenance 
of prisoners shouid be presented in the form and manner 
and within the time prescribed by law; statutory pro¬ 
visione usually control as to what amounts and items 
shouid be paid or allowed to a Jailer or sheriff for the 
care and maintenance of prisoners. 

Claims for allowances for the care and main¬ 
tenance of prisoners shouid be presented in the 
form and manner®® and within the time®^ pre¬ 
scribed by law. Also, the duty of fixing the fees of 
a sheriff for boarding prisoners shouid be per- 
formed at the time designated,®® and an appeal from 
an order fixing an allowance shouid be taken with¬ 
in the statutory time.®® 

Under some statutes, a sheriff may petition the 
court to fix a per diem allowance to be paid him in 
addition to other compensation for the custody, 
care, and maintenance of prisoners.*^® Where the 
statute so provides, a jailer's fees for county 
prisoners shouid be referred monthly to the judge 
or chairman of the county court for inspection, who 
shouid audit it and cause the clerk to issue a war- 
rant for the amount allowed,^! and, under such 
statute, the sheriff need not present records show- 
ing the admission and discharge of prisoners by 
dates and time of day.^® A sheriff may be directed 
to present an account to the commissioners* court 
for the expense incurred in the safekeeping and 
maintenance of prisoners.*^® 


58. Conn.—Waslibum v. Belknap, 3 
ConzL 502. 

Sy.—CoxpUB Taxim dted in Depart¬ 
ment of Welfare v. Brock, 206 S. 
'W’.2d 916, 917, 306 Ky. 243. 

Pa.—Coznmonwealth v. Curren, 2 
ChestCo. 893, 9 Phlla. 623. 

Wis.— Corpu JUrla dted Iu In re 
Gardner, 264 N.W. 647, 648. 220 
Wis. 490— Corpus Juris dted In In 
re Sprain's Dstate, 263 N.W. 648, 
649. 219 Wis. 591. 

59. Conn.—Washburn ▼. Belknap, 8 
Conn. 502. 

Zy.—Corpus Juris dted in- Depart¬ 
ment of Welfare v. Brock, 206 IS. 
W.2d 916, 917, 306 Ky. 243. 

60. Ind.—Grebrett v. Fergruson, 149 
N.E. 86. 83 Ind.App. 717. 

Wis.— Oorpus Juris dted in In re 
Gardner. 264 N.W. 647, 648, 220 
Wis. 490— Corpus Juris dted in In 
re Sprain's Estate. 263 N.W. 648, 
649. 219 Wis. 691. 

81, Ind.—Gehrett v. Fergruson, 149 
N.B. 86, 83 Ind.App. 717. 

62. Ga.—^Peters v. State, 9 Ga. 109. 

63. Ga.—^Peters v. State, supra. 

64. Pal—Coznmonwealth v. Morse, 9 
Pa.Dist.&Co. 41. 


65. Vt.—^Town of Bandolph v. Lyon, 
176 A. 1, 106 Vt. 495. 

66. Pa.—Commonwealth ex rei. 

Prison Inspectors of Northampton 
County v. Kichline, Com.Pl., 29 
North.Co. 89. 

Tenn.—State ex rei. Biggrs v. Bar¬ 
clay, 216 S.W,2d 711. 188 Tenn. 26. 
Tex.—^Brewster County v. Taylor, 
Civ,App., 122 S.W.2d 1097—Nolan 
County V. Tarbrougrh, CivA^pp., 34 
S.W.2d 302. 

60 C.J. p 368 note 77. 

Periodlcal report of fees received 
or due for Services rendered by a 
jailer in his offlcial capacity, as re- 
Qulred by statute, must include 
statutory allowances for attendance 
at court and for furnlShingr fuel. 
llgrht, and water to the court, and 
on receipt of such statement audi¬ 
tor shouid draw warraht on treas- 
urer for amount not exceedingr cer- 
tain percentagre of fees and com¬ 
pensation due to or paid to Jailer 
for seiwices rendered the preceding: 
month.—Stone v. Pflanz, 36 S.W. 
1128, 99 Ky. 647, 18 Ky.D. 489. 

67- Tex.—Nolan County v. Tar¬ 
brougrh, Civ.App., 34 S.W.2d 302. 
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68. Mo.—^Mead v. Jasper County, 18 
S.W.2d 464, 322 Mo. 1191. 

60 C.J. p 368 note 88. 

69. Ky ,—Leslie County v. Hensley, 
126 e.W.2d 266. 276 Ky. 679. 

70. Pa.—In re Petition of Pritchard, 
30 Pa.Dist.&Co., 367, 86 Pittsb. 
Legr.J. 676. 

71. Tenn.—State ex rei. Bigr^s v- 
Barclay, 216 S.W.2d 711, 188 Tenn. 
26—Stovall V. Perry, 186 S.W. 708, 
134 Tenn. 707. 

ZSutry lu ooutradiotory langruaffe 
Althougrh the langruase was con- 
tradictory, where county Judgre in- 
spected or examined certlded ac¬ 
count of sheriff for board and keep 
of county prisoners and tuimkey fees 
and placed therebn the entry **Ap- 
proved: not audited**, there was suf¬ 
ficient compliance wlth statute, and 
it was deemed that the county Judgre 
made an examination of the face of 
the accounts before approvingr them. 
—State ex rei. Bigrgrs v. Barclay, 216 
S.W.2d 711. 188 Tenn, 26. 

72. Tenn.—State ex rei. Bigrgrs v. 
Barclay, supra. 

73. Tex.—Brewster County v. Tay- 
1 lor, Civ.App., 122 S.W.2d 1097. 
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Although the keeping of an account and its 
presentation as required by statute may not be a 
condition precedent to the allowance of a claim,'^^ 
if sustained by satisfactory evidence,*^® yet, on a 
failure to do so, the sheriff may be entitled to re- 
cover from the county only such expenses as he is 
able to show by ciear and satisfactory evidence that 
he actually incurred, and only such as are rea- 
sonable^fi Where the sheriff has furnished the 
itemized statement required by statute for feeding 
prisoners, the state auditor may not refuse to issue 
a warrant > to cover the bili because the sheriff 
failed to furnish the state prison inspector a daily 
ration sheet required by a rule of the inspector,*^ 
although the inspector is authorized to supervdse 
Ihe feeding of prisoners and to make lawful rules 
and regulations relating theretoJS 

Where there is no statute on the subject, reasona- 
ble charges may be allowed if it has been an estab- 
lished custom,*^® and such charges may continue to 
be allowed until the sheriff has notice.^® However, 
statutory provisions usually control as to what 
amounts and items should be paid or allowed to a 
jailer or sheriff for the care and maintenance of 
prisoners,and, under some statutory provisions, 
an allowance may be made retroactive .^2 ^ board, 
by its acts, may ratify the doings of a sheriff in 
good faith and become bound to pay therefor,83 as 
where the board for a time pays for the guard of 
prisoners.*^ 

Preference. Ordinarily, a sheriff has no pref- 
erence over other creditors of the county in the pay- 
ment of claims for boarding prisoners and tfansport- 
ing them to the penitentiary.85 

Certiorari io order making allotvance, The retum 


of a board of supervisors to a writ of certiorari to 
review its decision reducing the sheriffs charg<^ for 
board in his account against the county must be tak- 
en as true.86 

Esfoppel of claimant Where a sheriff presents 
bilis for boarding prisoners and they are allowed at 
the precise sum at which he renders them, and are 
paid, he is estopped to make any other claim,87 un- 
less he acted under duress and the fact that he 
fixed the amount under protest, and accepted the 
allowances because he was in need of money, does 
not amount to duress. 

b. ConcliLsiveiLess and Effect of Allowance or 
Beport 

Where the allowance to a Jaller for maintenance antf 
care of prisoners Is In the discretion of a board or court,, 
Its determination In some Jurisdictions Is regarded as 
concltisive, but in other Jurisdictions such a determina¬ 
tion Is regarded merely as the exercise of a sound legal 
discretion which is conclusive only In the absence of a 
showing that the discretion has been abused. 

Where the allowance to a jailer for the mainte¬ 
nance and care of prisoners is in the discretion of a 
board or court, its determination in some jurisdic¬ 
tions is regarded as conclusive,®® but in other ju¬ 
risdictions such a determination is regarded merely 
as the exercise of a sound legal discretion®^ which 
is conclusive only in the absence of a showing that 
the discretion has been abused.®^ The determina¬ 
tion of such a board is not conclusive where it is 
subject to review by appeal®® or otherwise.®^ A 
presumption of regularity has been held to attach to 
a resolution of a board .empowered to determine 
the amount to be collected by a sheriff to compensate 
the county for the expense incurred in ‘keeping 
federal prisoners and prisoners of other counties 


WHo l8 prlsouar 

A person may be a prisoner with- 
in statute notwithstandlnsr no com- 
plaint has b^n lodgred asrainst hiin 
before his ihcarceration.—^Brewster 
County V. Taylor, supra, 

74. Mass.—^Adams v. Hampden 
County, 13 Gray 4391 
Wis.—^Delssner v. Waukesha County, 
‘ 70 N.W. 668, 96 Wis. 688. 

75w Mass.—A d a m s v. gampden 
’ County, 13 Gray 439. 

76^ Wis.—lOeissner v- Waukesha 
County. 70 N.W. 66?. 95 Wis. 588. 
77*. Ala.—State v. I^ee, 90 So. 337, 

. .18 Ala.App. 264, certjkMrarl denied 
90 So. 926,' 206 Ala. 699. 

7a Ala.—State v, Lee, stipra. 

79. Bel.—State v, Osle, ^ Del. 603. 

80 . Del.—State v. Ogrle, supra. 

si. Ky.—^Breathitt County v. Cock- 
rell, 63 S.W.2d 920, 250 Ky. 743, 92 
' AXi.R. 626—^Holland v. Fayette 


County, 41 S.W.2d 661, 240 Ky. 
37. 

Pa.—^Petition of Pritchard, 30 Pa 
Dlst&Co., 367, 85 Pittsb.Lefir.J- 
676. 

Fnxpose of allowance' 

A county jailer*s monthly allow¬ 
ance is not intended as compensa- 
tlon for Jailer^s Services, but only to 
enable Jailer to meet necessary ex¬ 
penses, other than caringr for and 
dieting: prisoners.—^Leblle County v. 
Hensley. 125 S.W.2d 255, 276 Ky. 679. 

82. Pa—Petition of Pritchard, 30 
Pal>ist.&Co., 367, 85 Plttsb.Lefir-J. 
676. 

83- 111.—^La Salle County v. Mllli- 
gan, 32 N.E. 196, 143 HI. 321. 

50 C.J. p 368 note 85. 

84i .Hl.—^La Salle County v, Milli- 
gan, supra 

85. S.C.—^Hunter v. Mobley, 1 S.E. 
670, 26 S.C. 192. 
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80. N.T.—^People v. Clinton County, 
19 N.T:S. 642, 64 Hdn ^36. 

60 C.J. p 368 note 94. 

87. Mich.—CIcotte v, Wayne Coun- 

■ ty, 26 N.W. 686, 69 Mich. 1509. 

88. Mich.—Cicotte, v. Wayne. Coun¬ 
ty, supra 

89. Mich.—Cicotte v. Wayne Couil- 
ty, supra 

90. Kan.—Hendricks v. Chautauqua 
County. 11 P. 460, 36 Kan. 483. 

50 C.^. p 368 note 89. 

91. Arkl—Jefferson County v. Hud- 
son, 22 Arh. 595. 

92. Tex.—Payette County v. Faires, 
44 Tex. 514. 

93. Neb.—^Dakota County v, Borow- 

sky. 93 N.W.' 686, 67 Neb. 317. , 

94. Cal.—■'Pulkerth v, Stanlslaus 

County, 7 P. 764, 67 Cal, 334. 

50 C.J. p 368 'note 93. 
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and States in the county inasmuch as the 

power of the board in this respect is quasi-judicial.^^6 
Where the report of an auditor shows a certain 
sum due and unpaid on a sheriff’s account and the 
report is not excepted to by the county, it has been 
held binding on the count}'.^^ 

g 28. -Accounting for Fees and Emolu¬ 

menta 

Statutory provislons controi with respect to an ac¬ 
counting by a sherifT or Jailer for fees and emoiuments 
received by him. 

Statutory provisions controi with respect to an 
accounting by a sheriff or jailer for fees and 
emoiuments received by him.S8 Where a statute 
so provides, fees received by a sheriff as keeper of 
the jail must be accounted for by him,and he must 
also account for any surplus, remaining in his 
hands, of moneys paid to him from the county 
treasury for the victualing of prisoners,! as well as 
for any surplus of moneys fumished for the policing 


of the jail, after paying the salaries of the deputy 
keepers;- and, in order properly to perform this 
duty, it is the duty of the officer to keep an ac¬ 
curate account of such fees and emoiuments.^ Un¬ 
der some statutes, moneys received by a sheriff for 
the board of prisoners do not constitute fees for 
which he must account.^ 

By force of some constitutional and statutory 
provisions, a jailer may be required to report to the 
fiscal court ali moneys received by him,® from ali 
sources,® by virtue of his office, including receipts 
from the federal government for keeping federal 
prisoners,'^ and he may include in his report ali 
allowable expenditures.^ Although, under such pro¬ 
visions, a year, and not the sheriff’s term of office, 
is the unit for accounting,® a failure to make an 
annual report and accounting does not preclude the 
jailer from making his accounting with the court 
for his entire term of office 

Where a statute, making prqvision for the settle- 


95. S.D.—^Adamson v. Minnehaha 
County, 293 N.W. 542, 67 S.D. 423. 

FresiuttptloxL not overcome 
Fact that county was put to al- 
most no extra expense In keepingr 
federal prisoners in county jail was 
insufficient to overconae presumptlon 
of reffularity attending resolution of 
board of county commissloners fix- 
ingr expense of county for fuel and 
light In connectlon with keeplncr of 
federal prisoners at certain suna per 
day, and hence sheriff was not en- 
tltled to recover from county such 
sum collected from federal grovern- 
ment for federal prisoners and paid 
by sheriff to county.—^AdamsOn v. 
Minnehaha County, supra. 

96. S.D.—Adamson v. Minnehaha 
County, supra. 

97. Tex.—^McKinhey' v. <jollingrs- 
worth County, CSv.App., 159 S.W. 
2d 234. 

98. Ky.—^Bell Fiscal Court v. Hel- 
ton, 79 S.W.2d 683, 268 Ky. 219. 

Xn Texas 

(1) TJnder statute now in force al- 
lowances to sheriff for safekeeping 
prisoners aro not fees of office for 
which he is accountable.—^McKinney 
V. Collingrsworth County, Civ-APP.. 
159 S.W.2d 234—Nolan County y. 
Tarbrough, Ciy.App., 34 S.W.2d 302 
—^Binford v. Ha^is County, Civ. 
App., 261 S.W. 635. 

. (2) Such allowances are consld- 
ered mere porqulsites of the office. 
—^McKinney v. Colling-sworth Coun¬ 
ty, Civ.App,. 169 S.W.2d 234, 

(3) However, under statute rela¬ 
tive to an allowance for support /and 
malntenance of prisoners^ net profits 

72 C.J.S.—68 


made by sheriff should be reported 
as fees of office.—^McKlnney v. Col- 
llngrsworth County, Civ.App., 169 S. 
W.2d 234—Cook ‘v. Nacogdoches 
County, Civ.App., 147 S.W.2d 943, er¬ 
ror dismlssed. judgment correct— 
Binford v. Harris County, Civ.App., 
261 S.W. 636. 

(4) Under earlier statute,. no one 
of chargres aJlowed sheriff for safe- 
keepingr, support, and maintenanqe 
of prisoners was a fee of offi64 sub- 
ject to being: accounted for, but each 
was merely a perquisite or inci- 
dentaJ benefit that sheriff was ex-, 
pected to keep for his ovm.—Harris 
County V. Hammond, Civ.App., 203 

S.W. 451, error refused—^Harris 
County V. Hammond, Civ.App., 203 
S.W. 445, error refused. 

99. N.J.—^Hudson County v. Kaiser, 
69 A. 26. 76 N.J.Law 9, afflrmed 71 
A, 1133, 76 lSr.J.Law 829. 

1. N.J.—^Hudson County v. Kaiser, 
supra. 

2. N.J.—^Hudson County v. Kaiser, 
supra. 

3. Cal.—^Lios Angeles County v. 
Cline, 197 P. 67, 185 Cal. 299. 

60 C.J. p. 369 note 3. 

4. Mo.—State ex rei Saline County 
V. Prlco, 246 S.W. 672. 296 Mo. 121. 

5. Ky.—^Bell Fiscal Court v. Helton, 
79 B.W.2d 683, 268 Ky. 219—Tay- 
lor, for Use and Benefit of Laurei 
County V. Broughton, 71 S.W.2d 
636, 254 Ky. 266, followed in Tay- 
lor, for Use and Benefit of Laurei 
County V. Gaines, 72 S.W.2d 16, 
264 Ky. 602—Breathltt County v. 

. Cockrell, 63 S.W.2d 920, 260 .Ky. 
743, 92 A.L.R., 626—^Holland . v. 
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Fayette County, 41 S.W.2d 661, 
240 Ky. 37. 

6. Ky.—Breathitt County v. Cock¬ 
rell, 63 S.W.2d 920, 260 Ky. 743, 92 
A.L.‘r. 626. 

Whataver money eomes to oounty 
jailer, as jailer, from any source, he 
receives for state, but, where there 
is no statutory provislon to the 
contrary, the county, which is only 
an a^in.^of the :Qtate <^ovemmen^ is 
eniitied to excess of jailer^s fe^s 
over salary and expehilitures.—^Hol- 
land v. Fayette County, 41 S.W.2d 
651. 240 Ky. 37, , . 

7. Ky.—Taylor v. .Tod4, 44 S.W. 2d 
606, 241 Ky. 605—Holland v. Fay- 
.ette County, 41 &W.2d 661, 240 
'Ky. 

8. Ky.—Bell Fiscal Court v. Hel- 

toh,' 79.S.W.2d 683, 258 Ky. 219— 
Taylor, for Use and Benefit of 

Laurei' County , v. Broughton, 71 S. 
W.2d 685, 264 Ky. 266, followed in 
Taylor, for Use and Benefit of 

Laurei County v. Gaines, 72 S.W. 
2d 16, 264 Ky. 602—Holland v. 

Fayette County, 41 S,W.2d 651, 240 
Ky. 37. 

9. Ky.—^Taylor, for Use and Benefit 

of Laurei County v, Broug:hton, 71 
S^W.2d 635, 254 Ky. 265, followed 
in Taylor, for UTse and Benefit of 
Laurei County v.- Gaines, 72 S.W. 
2d 16, 354 Ky. 602—Holland v.‘ 

Fayette County, 41 IS.W.2d 661, 
240 B:y, 37. 

10. Ky.—Taylor, for Use and Bene¬ 
fit of Laurei County. v. Brouffh- 
ton. 71 S.W.2d 686, 264 Ky. 266,' 
followed in Taylor, for Use and 
Benefit of Laurei County v. 
Gaines, 72 S.W.2d 16, 254 Ky. 602. 
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ment with the keeper of a penitentiary at the expira- 
tion of his term, provides for the valuation of the 
raw materials, stock, and manufactured articles on 
hand, by appraisers to be appointed by commis- 
sioners of the sinking* fund, the acquiescence by 
the board in the report and valuation of the ap¬ 
praisers is binding- on the state,in the absence of 
fraud^^ oj- g, departure from the authority con- 
ferred by statute.^^ Under some statutory pro- 
visions, where a city jailer receives and keeps coun- 
ty, state and United States prisoners, the city may 
not compel him to account to it for the fees re- 
ceived for such Services,!^ except to the extent that 
the salary paid by the city to the jailer exceeds the 
minimum salary which under the law it is obliged 
to pa.yM 

I 29. — Actions 

The general rules governlng civil actions ordlnarlly 
apply to an action for the rccovery or the enforcemcnt 
of payment of the salary, fees, or other emolumenta of 
a sherlfT or other prison ofRcer; but where the statute 
glves a Jailer a speolal action for his fees. It must be 
strlctly pursued. 

The general rules goveming civil actions ordi- 
narily apply to an action for the recovery or the * 
enforcemcnt of payment of the salary, fees, or 
other emoluments of a sheriff or other prison of- 


ficer.i® However, where the statute gives a jailer 
a special action for his fees, it must be strictly 
pursued.1^ Under some statutory provisions, a 
sheriff may not sue the county for the amount due 
him for the safekeeping of prisoners until after 
his claim has been presented to the commissioners^ 
court and refused.^® it has been held that if a 
county refuses to pay for the necessary guarding 
of prisoners, the sheriff may pay therefor and re- 
cover as for money paid for the benefit of the 
coxmty.is 

Pleading. In a suit to recover for the safekeep¬ 
ing or maintenance of prisoners, plaintiff should al¬ 
lege sufficient facts to constitute a cause of ac¬ 
tion,and a complaint which fails to set out the 
actual expenses incurred by plaintiff may be dis- 
missed.2i 

Evidence, General rules apply as to the burden 
of proof,22 and as to the admissibility and compe- 
tency of evidence,23 as well as to the sufficiency of 
the evidence,24 in a suit to recover for the mainte¬ 
nance or safekeeping of prisoners. Where defend¬ 
ant files a crossaction to recover back sums alleged 
to have been illegally paid to plaintiff for feeding 
prisoners, defendant has the burden of proving that 
the amounts sued for were illegally paid.25 


PEIUS vrrns laboeavimus, kuno legi¬ 
bus, See 50 C.J, p 360 note 1. 

PBIVAGION. Ih Spanish law^ the penalty for 
sepaxation from office on account of ciime.^ 

PBIVAOY, The state of being in retirement from 


the company or observation of others; secrecy.* 

The right of privacy is discussed generally in the 
C.J.S. title Right of Privacy § 1 et seq, also 54 C. 
J. p 816 note 1 et seq. The right to privacy from 
overlooking Windows is treated in Adjoining Land- 
owners § 40. 


11- Ky.—Commonwealth ▼. Theo- 
bald, 11 B.Mon. 223. 

Appraisers’ appol&tmexLt lieia vaUd 

3Ky.—Commonwealth v- Theobald. 
supra. 

SO CLJ. p 869 note 6 CaJ. 

IA Ky.—Commonwealth ▼. Theo- 
bald, supra. 

13- Ky.—Commonwealth r. Theo- 
bald, supra. 

lA Ky.—-Newport v. Ebert. 111 S. 
W. 330. 33 Ky.U 820. • 

15. Ky.—Newport v, Ebert, supra. 

le. Tex.—Brewster County v. Tay- 
lor, Civ.App., 122 S.W.2d 1097. 

17. S.C.—^Love V, Lrowry. 12 S.C.Ii, 
181. 

18. Tex.—Nolan County v. Tar- 
brousrh, Civ.App., 34 S.W.2d 302. 

18. Hont—^Lloyd v- Silver Bow 
County, 89 P. 457, 16 Mont. 433. 


20, Tex.—Nolan County v. Yar- 
broug-h, Clv.App., 34 S.W.2d 302. 

Wis.—Doty y. Sauk County, 67 N.W. 
10. 93 Wla 102. 

Allegatloii held uimeeessary 
Tex.—Nolan County v, Tarbrougrh, 
CivApp., 34 S.W.2d 802. 

PetltioiL held snffloleiit as a^ainst 
sreneral demurrer. 

Tex.—Nolan County v. Tarbrou^h, 
CiV.App., 34 iS.W.2d 302. 

Vt—Town of Handolph v. Lyon, 175 
A. 1. 106 Vt. 495. 

21, Wis.—^Doty V. Saxik County, 67 
N.W. 10, 93 Wis. 102. 

22. Tex.—Nolan County v. Tar¬ 
brougrh, Clv.App., 34 S.W.2d 802. 

23. S.C.——Walker v. g g 

C.Lr. 129. j 

50 C.J. p 369 note 20. | 
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Bvidenoe held Inadmlsslble 

S.C.—Walker McMahan, < S.air. 

129. 

Tex.—Nolan County v. Tarbrough, 
Clv.App., 84 S.'W.2d 302. 

24. Tex.—^Brewster County v. Tay- 
lor, Clv.App., 122 S.W.2d 1097. 

25. Tex.—^ o o k v, Nacogrdoohes 

County, Civ.App., 147 S.W.2d 943, 
error dismissed, Judgment correct, 
Xa absenoe of showlnif proftt by 

plaintiff, and number of prisoners 
fed by him, amount collected by 
plaintiff for feeding* prisoners could 
not be reg'arded as lilegrally paid to 
him by the commfssloners’ court.— 
Cook V. Nacog'doches County, Tex. 
Clv.App., 147 S.W.2d 943, error dls- 
xnlssed, judgrment correct. 
l> Eschriche Dicclonarlo; 

2. Mont.—State v. Powell County 
Third Jud. Dlst. Ct., 278 P. 122, 
125, 86 Mont. 215. 
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PRIVATE. Belonging to or coneemmg, an in- 
dividual person, company, or interest;^ personal;^ 
peculiar to oneself; tmconnected with others;5 
one^sown;® separate.7 

‘Tiivatef^^ is also defined as meaning eoncealed;* 
secret;^ confidentia! lonely; solitary; seclnded; 
sequestered from company or observation.ii 

Stated negatively, the term is defined as meaning 

not genera! ^ot openj^^ not pnb!ic;i4 not 

pnb!ic!y known;i5 and, in somewbat different 
senses, not pabHc in character or nature, as a pri¬ 
vate Citizen not mvested with, or engaged in, 
pnbUc office or emp!oyment.l7 

^Trivate” has been he!d to be synonymons with 
^fiocal” see 64 C.J.S. p 660 note 56, and “partieuiar" 
see 67 C. J.S. p 881 noto 5. 

It has been contrasted with or distinguished from 
^'govemmentaP see 38 G.J.S. p 969 note 79, and 
'^ub!ic.”^® 

Private paris. A term not aiways given a striet 
technica! meaning, bnt which incindes the organs 
of reprodnetion and their immediate vicinity.i® A- 
part from technical distinctions, it snfficientiy de¬ 


scribes the female ozgan of genitation and its im¬ 
mediate vicinity, not on!y for that particidar portion 
anatomicaUy known as the womb, bnt for the 
vagina, the nrethra, and !ips of the womb.^® 

Private right A term which* cannot be defined 
fnither than to say that it incindes ali those dnties 
due from one x>erson to another for the breaoh of 
which the law gives an action.21 The terms ‘private 
right” and '‘pnblic right” are distingnishabl^^a and 
it has bem said that the test as to whether a matter 
is a pnblic right or a private right appears to be 
whether the right is snch as to affect the pnblic gen- 
erally or merely to affect a class of individnals 
within the politica! snbdivision.23 The term ^^ri- 
vate right” is treated in Property § 6. 

Private way. The word ^‘private,” as applied to a 
way, .connotes privately owned as differentiated 
from pnblicly owned, or dedicated to pnblic nse 
volnntarily or by eminent domain.24 It likewise 
implies a way of convenience for those engaged in 
common or related activities in a given area.^^ 

A *^rivate way*^ is the right of going over an¬ 
other man^s gTonnd.36 It is an incorporeal heredita- 


3. Ga.—^Mltchell ▼. Green. 39 e.B.2d 
696. 698. 201 Ga. 256. 

Mlch.—People v. Powell, 274 N.W. 
372, 373. 230 Mlch. 699. 111 AJL..K. 
721. 

N.C—Bordere V- Cline, 193 S.11 826, 
828. 212 N.C. 472. 

Simllarly expressad 
“Private" means affectln^ or be- 
lonsingr to Indlviduala—People v. 
Powell, 274 N.W. 372. 373. 280 Mlcb. 
699, 111 AJL.il 721. 

4 . N.C.—^Borders v. CUne. 193 S.E. 
826, 828, 212 N.C. 472. 

50 C.J. p 369 note 9. 

5. N.C.—Borders v. CUne, supra. 

6. Ga.—Mitchell v. Green, 39 SJE3. 

2d 696. 201 Ga. 256. 

N.C.—^Borders v. Cline, 193 S.B3. 826, 
828, 212 N.a 472. 

7. N.C.—^Borders v. Cline, 193 S.E. 
826. 828, 212 N.C. 472. 

S.D.—^Timber v. Desparois, 101 N.W. 
879. 881. 18 S.D. 587. 

8. Wis.—Spedn V. Howe, 25 Wls. 
625. 630. 

9. SJ).—^Timber v. Desparois. 101 
N.W. 879, 881. 18 S.D. 587. 

Va.—^Thomas v. First Nat. Bank. 186 
®.B. 77, 83, 166 Va. 497. 

10. Va.—^Thomas v. First Nat. 
Bank, supra. 

11. S.D.—Tlmber v. Desparois, 101 
N.W. 879, 881. 18 S.D. 687. 

12. Ga.—Mitchell v. Green. 39 S.B. 
2d 696, 698. 201 Ga. 256. 


N.C.—-Borders v. Cline. 198 S.B. 826, 
828, 212 N.C. 472. 

13. Va.—^Thomas v. IBTlrst Nat. 

Bank, 186 S.B. 77, 83, 166 Va. 497. 

14. Ga.—Mitchell v. Green. 89 S.B. 
2d 696, 698. 201 Ga. 256. 

N.C.—^Borders v, Cline. 193 S.BS. 826. 
828, 212 N.a 472. 

15. Va.—Thomas v. IWrst Nat. 

Bank. 186 S.B. 77, 88. 163 Va. 497. 

13. N.C.—^Borders v. Cline, 193 S.B. 
826, 828, 212 N.C. 472. 

17. N.a —^Borders v. Cline, supra. 

18. DI.—Waken & McLiaugrhlln, Inc. 
V. Boyal Indemnity Co., 241 DI. 
App. 427, 430. 

Mich.—People v. Powell, 274 N.W. 
372, 873, 280 Mich. 699, 111 A.L<.R. 
721. 

N.Y.—Farrell v. New York Bveningr 
Post. 3 N.Y.S.2d 1018, 1021, 167 
Misc. 412. 

50 aJ. p 369 note 8 Ea], p 846 -note 

12 . 

'*Pablio” aiLtonym 

DI.—^People V. Carman, 52 N.E.2d 
197, 199, 385 DI. 23. 

Opposed to "pnblic’’ 

N.C.—Borders v. Cline, 193 S.B. 826, 
828, 212 N.C. 472. 

50 C.J. p 846 note 12. 

19. N.H.-^tate v. Nash, 145 A. 262, 
83 N.H. 536. 

2a 111.—Clark v. People, 79 N.E. 
941, 943, 224 DI. 664. 

21. N.H.—^Rhobidas v. Concord, 47 
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A. 82. 87, 70 N.H. 90, 35 Ain-S.R. 
604, 51 L..RJL 881. 

22. DI,—Villagre of Hartford v. 
First Nat. Bank of Wood River, 80 
N.B.2d 524, 527, 307 DLApp. 447. 

50 aJT. p 861 note 3 Ea]. 

2>tstl&otlon stated 

If the rigrhts Involved are such aa 
are limlted to a partlcular locality 
they are deemed to be private, while 
if they are such as belong* to ali of 
the people of the state, or in which 
ali of the people of the state are 
interested, such rierhts are deemed 
to be publia—ViUaare of Hartford v. 
First NaL Bank of Wood River, sn- 
pra. 

23. Okl.—^Board of Com*rs of Okla- 
homa County v. Good Tp., Harper 
County, 107 P.2d 806, 806, 188 Okl. 
161—^Herndon v. Board of Com*rs 
in and for Pontotoc County, 11 P. 
2d 939, 941, 158 Okl. 14. 

24. Okl.—Cox V. Oklahoma Tax 
Commlssion, 168 P.2d 634, 636, 197 
Okl. 12. 

25. Okl.—Cox V. Oklahoma Tax 
Commlssion, supra. 

23. Pa-—Baster v. Reeser, 98 Pa 1, 
5, 42 Am.R. 60,8. 

Private riglit of way 

That private rlgrht which one man 
has of iroing: over another^s land.— 
Tomlinson v. Trenton, etc.. St. R. 
Co., 16 Pa.Dist 480. 484. 31 PaCo. 
81—50 C.J. p 372 note 5. As aq 
easement see Basements $ 3 a 



PRIVATE 


meat a£,a real natare,^ and, as sach, the subject 
o£ private property.^^ It is a property right of 
vhich the owner oannot: be deprived r^ardless of 
whetber or not he votild be injured by the takiag,^® 
and it may be acqxdred by grant, reseivation, or un¬ 
der a statute authoiizing its establishment.^® Pri¬ 
vate ways are either appendant or in gross.^^ Stat- 
utoiy private ways are ways laid out under public 
authority which are private only in name, but are 
in ali other respects public ;32 ways laid out by the 

27. 2Sr.J. —Allen v. Stevens, 29 N,J. 

Law 609. 610. 

Pa.—Kister v. Heeser, 98 Pa. 1, 5, 

42 Am.R. 608. 

Incorporeal hereditaments generally 
see Property § 7. 

‘nro every private way there are 
two essentlal reauisltes, flrst. the 
terminus a quo, or the polnt or place 
from which the grantee is to set out 
in order to use the way, and the 
terminus ad Quem, the place where 
the way is to end; and second, that 
the grantor has the right, not the 
mere revocable permission, of set- 
ting out from the terminus a quo, 
and proceeding to and enterlng the 
terminus ad Quem. It Is one of the 
most important of incoiTPoreal her- 
edltaments, in which one man has 
an Interest and a right, though aui- 
other man is the owner of the soil 
over which it is claimed. It is sim- 
ply an easement or a privilege, con- 
ferring no interest in the land.**— 

CarriSon v. Itudd, 19 ili. 558, 663. 

28. N.J.—Allen v. Stevens, 29 N.J. 

Law 509, 610. ‘ 

29- Mo.—^Sarcoxie v. Wild, ^4 Mo. 

App. 403. 407. I 

30. Ariz.—Territory v. lUqhaxdson^ 

76 P. 466, 467, 8 Ariz. 3,36. 

31. Ind.—^Lucas v. < Hhodes, 94 JT.B. 

914, 917, 48 Ind-App, 211. 

CiajMea or dlvisions 

,‘*The common-iaw writers divided 
private ways Into several classes, 
accordin^ to the puriwse or purpoaes 
for which the right of way could be 
used. Thus Lord Coke, adopting the 
civil law, divided them into three 
kinds; a footway. called iter; a 
footway and horseway, called actus; 
and a cartway. which embraced the 
other two, called via. To which was 
added a driftwity, a road over which 
cattlB could be driven. . - . Wool- 
rydh, in his work on the subject. also 
makes these four classes of ways: 
footways; footways and hors^ways; 
foot, horae» and caMage ways; and 
driftways. ... But these old 
classificatlons of private ways are 
not 'Cxhaxistive of the subject; for 
as a private way for any particular 
pizrpose could always be created by 
a grant, and, in .iheory, always rest- 
ed upon a grant, actual or implied, 
it is «vident that when one person 
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public autborities for the accommodation of in- 
dividuals and at tbeir expense.33 

'Erivate way^' bas been distinguished from “cart- 
way’ see 13 C.J.S. p 1767 note 3, “highway” see 
Higbways § 1 b, and "private road” see Private 
Roads § 1. 

Other phrases employing tbe word "private” are 
set out in the note,34 and for additional phrases as 

(6) ‘TPrivate business" see 12 C.J. 

S. p 780 note 95. 

(7) **Prlvate canal" see Canals SS 
1» 2. 

(8) "Private capacity” distin¬ 
guished from "public capaclty" see 
12 C.J.S. p 1118 note 73.. 

(9) "Private car" in railroad ter- 
minology is a car having other than 
railroad ownershlp as stated in the 
C.J.S. tltle Railroads § 1, also 50 C.J. 
p 371 note 66; and as exempt from' 
demurrage see Carriers § 343. 

<10) "Private carrier'* deflned gen- 
erally se& Carriers §§ 4. 531; dlstln-t 
guished from "common canrier’' see, 
Carriers § 8 b (1); with respect to 
motor vehicles see Motor Vehlcles 
47. 

(11) "Priyate cartway" see 13- C.. 
J.S. p 1767 note 98. 

, (12) "Private cemetery" see Cernet 
teries 5 1. 

(13) "Private charities" dlstih- 

gulshed froin "public charitles" see 
Charitles § 1 f. ''" 

(14) "Private charters" see 14 C.‘ 
XS. p 561 note 28. 

(15) ‘TOvate dalm’; see 14 C.XS. 

p 1186 notes 6, 7. . ^ • 

(16) "Private concem" see 15 C.X 

S, p 799 note 18. ' 

(17) “Private confesslon" see the 
C.JJS. title Religious Societies 5 32. 
also 50 C.X p 371 note 70l 

(18) "Private contract" see Con¬ 
tracta 5,10. 

(19) ‘T»rivate crojssing" see Rail¬ 
roads 5 1* also 60 C.J. ,p 371 note 76., 

(20) "Privare document" general- 
ly see 27 CX.S. p 1312 note 15. and 
in the law of evidence see Bvidence 
§ 623. 

(21) "Private domaln" see 27 C.J. 
S. p 1318 note 31. 

(22) '"Private dwelllngr" see 28 C 
XS. p 605 note 31. 

(23) “Private dwelllhg house" dis¬ 

tinguished from "apartment house” 
see 3 C.XS. p 1423 note 90. ' 

(24) "Private easement" see Ease- 
ments § 3 e. 

(26) "Private enterprlses” see 80 
C.XS. p 261 note 89. 

(26) "Private exhlbition," distin- 


g^ranted to another a right of way 
extending from the land of the gran¬ 
tee over the land of the grrantor, for 
the private use of the grantee, in 
any manner and for any particular 
purpose, a private way was created.'* 
—Jones V. Venable, 47 S.B. 649, 560, 
120 Ga. 1, 1 Ann.Cajs. 186. 

32. Mass.—Munroe v. Worthington. 

Pump, etc.t Corp., 139 N.E. 828. 
830. 246 Mass. 474—Denham v.- 

Bristol County Comrs., 108 Mass. 
202, 208. 

33. N.H.—Clark v. Boston; etc., R. 
Co.. 24 *r.H. 114, 118. 

34w Phxasas oonstmed 

(1) "Private prosecutor;” one who 
files the complaint; the one who in¬ 
stigatos the prosecution.—Oorpns 
Jnxls oited , in. Warren v. State, ‘ 94 
S.W.2d 430, 432, 130 Tex.Cr. 448—60 
C,X p 371 notes 93, 94, See Indict- 
ments and Informations § 19, and 
the index to <>iminal Law. 

(2) "Private sewer” has been de¬ 
flned as one built with or ’ without | 
permlts, and paid for by the par¬ 
ties, persons, associatione, or cor- 
poratiohs constructihg it.—^Prior v. 
Buehler, etc., Constr. Co., 71 S.W. 
205,-'. 206, 170 Mo. 439. 

(3) "Private sports;” sports which 
are engaged In for the entertaJnment 
and pleasure of those who partici¬ 
pate.—Cheeves V. State, 114 P. 1125, 
1126, 5 Okl.Cr. 361. 

(4) "Thlngs private;” In the das- 
sification of the Spcmtsh civil law, 
those which belong in particular to 
every individual, and of which he 
may acquire or lose dominion.—Sul- 
livan V. Richardson, 14 So. 692, 708, 
33 Fla. 1. 

Phrases dsewhere dlscnssed 

(1) "Private actlon” see Actions 
5 1 a (21). 

(2) "Private attorney** used in 
contradistinctlon to "public attor- 
ney** see Distrlct and Prosecuting 
Attomeys 5 27. 

(3) "Private boarding house” as 
not within purview of civil rlghts 
statutes see Oivil Rights § 7. 

(4) "Private bridge” see Bridges 
5 5. 

(5) "Private burial place** see 12 
CX.S. p 768 note 14. 

916 
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to which more recent adjudieations kve not been 
foiind see 50 C.J. p 369 note 16-p 370 note 58. 

PBIVATEEE; PEIVATEEEING. See the C.J.S. 
title War § 24, also 50 C.J. p 374 note 41, and 67 


PEIVATELY. In a private, secret, or tmofficial 

way.25 

“Privately” or “privately made” bas been held to 
be ^onymons mtb' ‘^confidential” see 15 C J.S. p 
821 note 59.' 


C J. p 385 notes 2-6. 

piished from "public exhibitlon" see 
35 C.J.S. p 197 note 64. 

(27) “Private expensef’ see 36 
C.J.S. p 210 note 41. 

(28) “Private 'ferrles" distin- 
fuished from "public ferries" see 
Ferries S 2. 

(29) “Private garage” see Motor 
Vehicles 5 716. 

(30) "Private hack stand" see 39 
CJ.S. p 769 note 86. 

(31) "Privato hall" see 39 GJ.S. 
p 766 note 84. 

(32) "Private hospltals" see Hos* 
pitals $! 1,8,6,8 c. 

(33) “Private house" see 41 C.J.S. 
p 365 notes 74r-77. 

(34) "Private indebtedness" see 42 
C.J.S. p 568 note 58. 

(36) “Private Injuries” see 43 C.J. 
8. p 1121 notes 92, 93. 

(36) "Private institutlon" see 44 
GJ.S. p 416 note 56-p 416 note 66. 

(37) "Private Instructions” see 44 
C.J.S. p 417 note 79. 

(38) "Private International law" 
see Confilct of Lavs S L 

(39) “Private Invitatlon dance” 
see 26 GJ.S. p 998 note 44. 

(40) “Private land grant” see 38 
C.J.S. p 1068 note 36. 

(41) “Private laws” see the C.J.S. 
title Statutes $ 169, also 69 C.J. 
p 738 notes 61-64, and 36 C.J. notes 
66, 57. 


(42) “Private leak” in navigation 
see 62 C.J.S. p 1034 note 9L 

(43) “Private notes” see Bilis and 
Notes { 7 a (1). 

(44) "Private nuisance” see Nui- 
sances} 2. 

(46) “Private obllgatlon" withln 
the statutory deftnitlon of “tort" see 
the C.J.S. title Torts § 1. 

(46) "Private or proprietaiy funo- 
tion” distlnpished from “govern- 
mental function” see 37 GJ.S. p 1399 
note 61. 

(47) “Private passway” see Base-' 
ments {3 a, 

(48) “Private pollceman" see Mu* 
nicipal Corporations S 668. 

(49) "Private pond” see Pish { 1. 

(50) “Private preservo" see Msh 

§ 1 . ■ 

(51) ,;'Private property", see Erop- 
erty 16. 

(52) “Private . rallroad" distln- 

gulshed from “cartway" see 13 G’J.A 
p 1767 note 2.' ' ' 

(53) "Private resldehce ot' dwell-! 
Ing" see 28 p 606' notes 32-34« i 

(54) “Private'ritei” see NavigaUa' 

Waters § 1. .-i :, 

II 'I 

(65) "Private,' .roiad" see Private 
Ro^s ! 1' et s^ w}thln the mean- 
ing' bf regulatibins reqhirlng an op¬ 
erator of a vehicle entering 'a' high- 
way to yield the righl; of^way see 
Mot^r yehides { 347 b.' 


(56) “Private sale” see the C.J.S. 
title Sales ! 1, also 50 GJ. p 372 
notes 9,10. 

' (67) “Private school" distin- 
guished from “public school” see 
thS' GJ.S. title Schools and School 
Districts {1, also 56 C.J. p 169 note 
36. 

(58) "Private seal” see the GJ.S. 
Utle Seals { 1, also 50 GJ. p 373 
note 12. 

(59) “Private switch” see Rail- 
roads § 1, also 50 GJ. p 372 note 17. 

;(60) “Private track” see Bailroads 
S1, also 60 GJ. p 372 note 19. 

(61) “Private war" see the GJ.S. 
title War ! 1, also 60 GJ. p 373 note 
21 . 

(63) "Private wharf' see the GJ. 
S. title Whaxves { 1, also 68 GJ. p 
203 notes 17,18. 

(63) “Private wrong" see the GJ. 
S. title Torts } 1, also 60 GJ. p 
374 notes 34-37. As synonymous 
with “civll Injury" see 14 GJ.S. p 
1156 note 77; distlnguished from 
“private injuries” see 43 GJ. p 1121 
'note 93, 

sbi 'Fa.—Thomas v. First Nat 
"Bank, 186 S.R 77, 83,166 497. 

Pphrately .stealing wlthout knowl- 
, ,edgb,>of person firom whom thlng 
is taken, as constituting larceny 
' ftom“'thepd:son see Larceny ] 8. 

' Thra^ k to which more recent 
adjpdicitions have not been found 
see 50 GJ. p 1374 notes 61, 62. 
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PRIVATE ROADS 

This TMe includes roads established by public authorily for accommodation of private persons, but 
open for free passage to the public; nature and scope of power to establish and maintain such roads in gen- 
eral; constitutional and statutory provisions relating thereto; establishment of such roads, construction, 
repair, and improvement thereof, and alteration, vacation, and abandoninent thereof; local assessments 
therefor; title to and rights in the land occupied, and removal of and liabilities for obstructions, encroach- 
ments, etc.; and use of such roads, and liabilities for injuries from defects, obstructions, etc., therein. 

SEatten not In thl« Xltle, treoted elsewihere in thU work, sen l>escziptive-Word IndcK 

Analysis 

§ 1. Definition, nature, and distinctions—p 918 

2. Location and termini—920 

3. Establishment—^ 921 

4. -Jurisdiction and power to establish—921 

5. -Cbnvenience or nccessity—p923 

6. -Proceedings in general—^p925 

7- -Parties, petition, andbond—^p 926 

8. - Commissioners, viewers, jurors, surveyors, and like officers— p 929 

9. -Order, judgment, or decree—^p 935 

10. -Laying out or opening road—p937 

11. -Review—^p 937 

12. -Expenses and costs—^p 943 

13. -Operation and effect—^p 944 

14. Fleading and evidence of existence—p 944 

15. Maintenance and repair—^p 945 

16. Obstructions and encroachments—p 945 

17. Use for travel—^p 947 

18. Injuries from defects or obstructions—p 948 

19- Alteration, vacation, and cxtinguishment—^p 948 

20. Penalties—p 949 

21. ■ — ■ For failure to open road—^p 949 

22. -Leaving open gate across road—^p950 

23. Criminal offenses—p 950 

24. Taxes and assessments—^p 951 

See also descriptive word index in the back of this Yolume 


§ 1. Definition, Nature, and Distinctions 

A ''private road" has been deffned as a road estab- 
llshed by public authorfty chlefly for the accommodation 
of an individual or indivlduals, and at his or thelr in- 
stance and expense. 

A “private road” has been defined as a road es¬ 
tablished by public authority chiefly for the accom¬ 
modation of an individual or individuals, and at his 
or their instance and expense.^ In accurate legal 


contemplation, the term involves a contradiction.* 
It is unknown to the common law, having its origin 
in American legislation, and cannot be regarded as 
having been employed as a substitute for the word 
“way** at common law.^ As to the real nature of a 
private road, some early decisions hold that the 
term “private road,“ as used in the statutes, is in 
reality what its name implies, a way for the ex- 
clusive use by travel by the particular person or per- 


1. N.H.—Clark ▼. etc., R. 

Oo„ 24 N.H. 114. 

y.CL—Cook V. Ylckers, 53 S.E. 740. 
141 N.a 101. 


“Cartways" defined see 18 C.J.S. pi2. CaJ.—Sherman v. Buick, 82 Cal. 

1767 notes 97-4. 241, 262. 91 Ain.D. 577. 

“Pent Roads" defined see Pent Roads ' 

S 1- 


918 


3« Cal.—Skerman v. Ruick» supra. 
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sons for whom it is laid out, and not for public use 
in any sense.^ However, as a general rule, especial- 
ly in later dedsions, the courts have construed the 
terni "private road/' as used in the statutes, as 
meaning a public road in the sense that it is open to 
ali who see fit to use it, although the principal 
benefit inures to the individual or individuals at 
whose request it was laid out.5 The term "private 
road," it has been said, is used merely for the pur- 
pose of classification,® and to distinguish a class of 
public roads benefiting private individuals who, in- 
stead of the public at large, shouid bear the ex¬ 
pense of their establishment and maintenance.^ The 
’ fact that a road is designated as private* or that a 
private individual pays for the right of way* does 
not change its character, provided it is in fact a 
public road. 

The diversity of views as to the nature of private 
roads may be ascribed to some extent, but not al- 
together, to a difference in the wording of the stat¬ 
utes. Accordingly, as discussed in Eminent Do- 
m ain § 34, where the construction prevails that a 
"private road” is a public road in the sense that it 
is open to all who see fit to use it, the validity of 
the statutes which authorize the taking of land for 
such a purpose has been uniformly upheld as a 
legitimate exercise of the power of eminent do- 
main. On the other hand, as similarly discussed in 
Eminent Domain § 34, where the statutes are con¬ 
strued as creating a road which the public has no 
right to use, such statutes have been held invalid, ex- 


§ 1 

cept where, as is the case in many States, as dis¬ 
cussed in Easements §§ 18, 29, 35, the condemna- 
tion of private property for a private road or way 
of necessity over the lands of another, differing 
from private ways acquired by prescription or grant 
only in the method of acquisition, is expressly au- 
thorized by the organic law of the state.^® Where 
the right to such way is conferred by statute en- 
acted under constitutional authority, it is not a 
personal right, but pertains to the land to which it 
becomes appurtenant.li 

"Right of way*^ over another^s land has been de- 
fined as the forced expropriation of a participa- 
tion therein.12 

Private path. A "private path” has been defined 
as a neighborhood roadi* running from one public 
road to another from a public place to another pui>- 
lic place.i^ 

Distinctions. A private way is an incorporeal 
hereditament which may be created or extinguished 
by the acts of the owners of the servient and 
dominant tenements as private individuals,!^ while 
private roads do not become attached to the land 
of the party at whose instance they are laid out, 
but are established for the use of the public as well 
as the party asking for the road and may be dis- 
continued or changed when the public interests re¬ 
quire it;i* and the public authorities alone have the 
power to create or extinguish such roacLi^ 


4. Ala.—Sadler ▼. liaiighani, 34 Ala. 
311. 

SO C.J. p 377 note 4. 

5. Ark.—Parrott v. Pallerton, 193 S. 
W.2d 654, 209 Ark. 1018. 

Me.—^Browne v. Connor, 21 A.2d 709, 
138 Me. 63. 

Op.—B arkley ▼. Gibba, 178 P.2d 918, 
ISO Or. 336. 

50 aj. p 377 note 5. 

Rlsbt and mode of use of blsbways 
srenerally see Hiabways S 233. 
Publio road 

After a private road is established, 
it is for private and public use, and 
thus is a public road. Nowhere do 
we flnd any holding* to the effect that 
such a road Is established ezcluslve- 
ly for the individual for whose ac- 
commodation it was laid out.—State 
V. Van Patton, 94 S.W.2d 1119, 230 
Mo.App. 1199. 

Ei 111.—Road Dist. No. 4 v. Prailey, 
145 N.B. 195, 318 HI. 568. 

7. Cal.—Sherman v. Bulck, 32 CaJL 
241, 91 Am.D. 577. 

Me.—^Browne v. Connor, 21 A.2d 709, 
138 Me. 63. 

N.J.—Allen v. Stevens, 29 N.J.Law 
509, 


Cartway 

The text rule has been applied to 
the term "cartway."—^Parsons v. 
Wrisrht 27 S.R2d 634. 223 N.C. 520. 
S, Hl.—^Road Dist. No. 4 v. Prailey, 
145 N.E. 195, 313 DL 508. 

9. ni.—^Road Dist. No. 4 T. Prailey, 
supra. 

10 . Ala.—Steele v. Madison County, 
3 Bo. 761, 83 Ala. 304. 

50 C.J, p 378 note 15. 

11 . Mo.—-Wiese v. Thlen, 214 S.W. 
853, 279 Mo. 524, 5 AJi.R. 1552. 

50 C.J. p 378 note 16. 

12 . La.—Bstoplnal v. Storck*s SSs- 
tate, App., 44 So.Zd 704. 

Ri£^ht of way by prescription see 
Easements § 18. 

13. B.C.—Earle v. Poat, 41E.B. 525, 
63 S.C. 439—State v. Floyd, 17 S. 
E. 505, 39 S.C. 23. 

Neisrhborhood road xenerally see 
Hiffhways § 1. 

14: S.C.—'Klrby v. Southern R. Co., 
41 S.E. 765, 63 S.a 494. 502. 

48 C.J. p 419 note 12 [aJ. 
Bi8tlii.gTil8hed 2!rom "private way" 
S.C.—^Earle v. Poat, 41 S.B. 525, 63 
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[ SwG. 439, 453—State v. Floyd, 17 S. 
E. 505, 39 S.C. 23, 25. 

16. N.J.—Allen T. Stevens, 29 N.J. 
Law 509. 

50 C.J. p 378 note 17. 

"Privato way" defined generally see 
Easements 9 3 a. 

The words "private ways,** as they 
appear in varicus statutes,. are sus- 
ceptible of different meanlnsrs and 
Include ways of a special type laid 
out by public authority for public 
use which are private In name only, 
ways opened and dedicated to public 
use which have not become public 
ways, and defined ways for travel, 
not laid out by public authority or 
dedicated to public use, wholly sub- 
ject of private ownership,—Opinion 
of the Justices, 47 N.E.2d 260, 313 
Mass. 779. 

16. Ark.—Pippln v. May, 93 S.W. 64, 
78 Ark. 18. 

17. N.J.—Allen v. Stevens, 29 N.J. 
Law 509. 

Jurisdiction and power to establish 
see infra 9 4. 

Extlngnilshment £:enerally see infra 
i 19 - 
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§§ 1-2 

. The distinction between a private road and a pub- 
lic road or highway is considered in Highways § 1. 

§ 2. Location and Termini 

Although statutory provisions must be observed, the 
authorlties vested with Power to lay out a road may 
exercise a reasonabLe discretion !n varying the route 
proposed as the public Interest may require, provided 
the route adheres to the termini and the general course 
stated {n the petit ion. 

Although statutory provisions as to the location of 
a private road must be observed,^^ the authorities 
vested with the power to lay out a road should de- 
termine the propriety of its location and are not 
obliged to lay it out on the route selected by ap- 
plicant.i® They may exercise a reasonable discre¬ 
tion in varying the route proposed as the public 
interest may require,20 provided it adheres to the 
termini and the general course stated in the peti- 


tion.21 In determining the location of the road, the 
authorities must consider the distance,22 the most 
practical way,23 and the least injury to the person 
over whose land passage is granted,^^ and, at the 
same time, • proper regard should be had to the 
interests of the person claiming the right of way.25 
Accordingly, applicant for a private road is not 
entitled to select his own route where the owner 
of the, land over which the route is asked tenders 
one which is reasonab] 3 " convenient and practical,26 
and, conversely, the owner cannot exact that an ex- 
tremely circuitoiis,. impracticable, and expensive 
route should be taken by applicant, because it may 
happen to be Icss burdensome to the former.27 

A road cannot be .laid out except between the 
termini prescribed by the statute which authorizes 
the laying out of the the road. 28 Geheraliy” the 
terminus a quo, as fixed by the statute, is an in¬ 


is. Or.—Fannlng: v. Gilliland, 61 P. 
636. 62 P. 209. 37 Or. 369. 82 Am. 
S.R. 768. ■ 

50 C.J. p 379 note 25. 

Description in i>etItion for establish- 
ment eee Infra § 7. 

Fixing location and termini: 

As essentia! of report of viewers, 
commissloners, or jurors see In¬ 
fra § 8. 

In judsrment. order or decree lay¬ 
ing out or opening see infra 1 9. 
xrse of pubUc xoad 
The laying out of a ro^ partly on 
a public road is illegal because it in- 
terferes with the public road.—^In re 
Neeld*s Hoad. 1 Fa. 353—50' C.J. p 
379 note 26. 

19. Minn.—Trout Brook Realty Co. 
V. Featherstone. 217 ^T.W. 499, 173 
Minn. 448—^Johnson v. Chisago 
Lake, 141 N.W, T115, 122 Minn. 
134. 

20- Minn.—Sta±e ex rei. Hpse v. 
Tovrn of Greenwood, 20 K.W.2d 
345. 220 Minn. 508. 

Laying out dr obening road see 
■ fra 5 10. 

21. Minn.^—Sta.te( ex. rei. Hose v. 
Town of Greenwood, supra. 

2SL La.—Mercer v. Baws» Ap-p.. 186 
So. 877. 

Sliortest dlstattoo 

(1) In general.—Wells v. Anglade. 
La.App., 23 So.2d 469,' rehearing re- 
fused 23 So.2d 741. 

(2) I^sageway taken by the own¬ 
er of aii inclosed estate shall gener- 
ally be taken on the side where the 
distai;iee is the shortest ft*om the In¬ 
closed estate to the public rcad.— 
Sstopinal v. Storck*s Bstate. La.App.. 
44 Bo.2d 704. 

(3) Bule that right of way of in¬ 
closed estate must geherally be tak¬ 
en on side nearest road should only 
be departed from for "weighty con- 


aiderations but most direct course 
may be deviated from with a vlew 
to rendering servitudo less onerous 
to land over which road is to be laid 
out.—Estoplnal v. Storck*s Estate, 
supra;—60 O.J. p 379 note 25 [a] (1), 
( 2 ). 

(4) Crooked or zigzag route was 
not “direct** line, within statute, pri¬ 
or to amendment, relating to nelgh- 
borhood roads.—Wood v. Blrd, Tex. 
Civ.App., 32 g,W.2d 271. 

23. La.—Mercer v. Daws, App., 186 
So.877. 

Svidenoo held sufficieiit 

. <X) In proceeding to establii^ 
roadway over anothex^s land from 
d'welllng house to public highway, 
evldence supported flnding that roiad 
proposed by petitioner and laid out 
by viewers appolnted by the county 
court was the most direct and also 
the least' expensive In constructlon 
and maintenanoe.—Parrott v, Fuller- 
ton, 199 4W.2d 654, 209 Ark. 1018. 

(2) In suit to compel conveyance 
to plaintilf of right of way from his 
land o-ver defendant*s adjoining land 
to public road. evldence showed that 
route requested in petition was most 
praoticable .and shortest possible and 
that it. wcLS not route most injurious 
to defendant as depriving hfm of 
proper headlands for use in cultivat- 
ing hifif adjoining lots, in vlew of 
court*s reduction of width of way 
demanded by plaintiff so as to allow 
additional space for headlands on el- 
ther side d£ way.—Wells v. Anglade,- 
La-App., 23 So.2d 469, rehearing re- 
fused 23 €o.2d 741. 

Ala.—^Harvey v. Warren, 109 So. 
899, 212 Ala. 415. 

La—^Littlejohn v. Cox, 16 LaAxm. 67- 
—Estopinal v. Storcks Estate, 
App.. 44 So.2d 704—Vyelis v. An- 
glade, App., 23 So.2d 469, rehear¬ 
ing refused 23 So.id 741—^Martihi 

920.. 


V. Cowart App., 23 ■So.2d 655— 
Mercer v. I>aws. App., 186 So. 877. 
Mo.— State ex rei. Palmer v. EllifC. 

58 S.W.2d 283, 332 Mo. 229., 

50 C.J. p 379 note 26. ' 

25. Ala—^Harvey v. Warren, 102 So. 

899, 212 Ala. 416. . . 

La—^Llttlejohn v. Cox. 15 LaAnn. 
67—^Estopinal v. StorcVs Estate, 
App., 44 So.2d 704—^Martini v. 
-Cowart, App., 23, So.2d 656—Wells 
V. Anglade, App-^ 23 So.2d 469, re- 
hearlhg refusea 23 So.2d 741. ' 
Mo.—State ex -rel. Palmer y. Bllilf, 
68 S.W.2d 283, 332, Mo. 229. 

60 C.J. p 379 note 26. 

I 26. Ga—Wyatt v. Hendrix, 90 S.fe. 
957, 146 Ga 143. 

La—Mercer v. Daws, 'App., 186 So. 
877. 

Mo.—Welch V. Shipxhan, 210 S.W.2d 
1008, 357 Mo. 638. 

Only IssM in case 
In actlon by''owners of inclosed 
estate to es,tablish passageway over 
defendants’ land 'to pxiblic road, 
where defendant without . qualidca- 
tion tendered to plaintiifs a right of 
passage over a roiite other than the 
one sought by plaintiffs, the only 
issue in the case was which' of the 
two routes should be adopted ■ for 
plaintllEs* use.-^Martinl V. Cowart, 
LaApp., 23 So.2d 666. ' ^ 

27- La—^Littlejohn y. Cox, i6‘,La 
Ann. 67—Martinl v. Cowart, App., 
23 So.2d 655—^Wells v. AngladOi 
App., 23 .So*2d 469, rehearing re¬ 
fused 23 <So.2d 74i. 

28. Pa—^In re Sandy Lick Creek 
Road, 51 Pa 94. 

50 C.J. p 379 note 27, 

Terminus hc»ld noi within statute 
In action by landowner for cart- 
way across adjoinihg land based on 
claim that landowner had’ np means 
of egress to private ibads, where 
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§§ 2rA 


closure,^^ a dwelling,^® a point near a dwelling,^! a 
farm or plantation,®^ although separated frora the 
o\vner's dwelling,33 cultivated or improved land,^^ 
or a lot of land;35 and the other terminus is a 
highway>^® a townj^*^ a place of necessary public 
resort,38 a church,39 a. timber or water,^i 

“the nearest point practical on a public road/’^^ 
or some private way leading to a highway,^^ ac- 
cording as the local stafute may provide, 

Between two tracts owned by the same person. 
A road cantiot be laid out so‘a§.to permit a person 
to pass over the land of another merely for the 
purpose of passing frpm one tract to another tract 
owned by him, under ^ statute emp^wering the high- 
way surveyor to lay out a road irom one’s land to* 
a mill, markef, public lahding, or other, public 
TO^dM Likewise, such a roajj inay not be laid out 
under a statute assuming to authorize it because it 
would be the taking of private property for a 
private purpose, in violation of organic law.-*® How- 
ever, it has been held that a landowne;- is entitled to 
a private road over intervening land although after 
leaving the-private road, he must cross other lands 
of his own to reach a public roacL^® 

Highway beyond boundary of county. Where a., 
road granted terminates short of a public highway 
for want of jurisdiction 'in the commissioners to 
grant the right, as where the highway is beyond the 


boundary of their county,it cannbt be sustained 
by individual grants of a -vvay from that point to 

the highway.^8 

§ 3. Establishment 

Particular tnatters with respect to the esUblish- 
ment of a private road are discussed in detail in 
the sections itenediately following. ’ 

Examine Pocket Parts for later cases. 

§ 4. -Jurisdiction and Power to Estab- 

Ksh 

’ The Power- to authorize the laying oitt of a private 
road exists oniy where it has biserr clearfy conferred by 
legislatrve enactment, conforming to the llmitatlons im- 
posed by the constitution on the lawmaking pbvrer, and 
then onfy under the clrcunaetances and coitdmons pre- 
scribed by the enactment. 

The power to grant a private road i§ an exercise 
of the right of eminent doniain.^^* Accordingly, as 
the power to exercise the right of eminent domain 
is in the legislature as representing the soyereignty 
of the state,^o it necessarily follows that the power 
to authorize the laying out of a road exists onIy 
where it has clearly been conferred by- l^slative 
enactment,conforming to the limitations imposed 
by the constitution on the lawmaking power,and 
then oniy under the drcumstances and conditions 
prescribed by the enactment.^ In other words, the 


landowner's evidence showed oniy 
pians to build a horne on eleven and 
one half acres without any showing 
of pians to cultivate land, landowner 
was not entitled to cartway.—Brown 
V. Glass. 60 S.E.2d 9lfe. 229 N.C. 657. 

29. Tex.—Wood v. Bird, Civ.App., 
32 S.W.2d 271. 

30. Or.—^Lesley v. Klamath County, 
76 P. 7Q9, 44 Or. 491. 

50 C.X p 379 note 28. 

31. N.H.—^Procter v. Andover» 42.. 
N.H. 848. 

32. Ga.—^Bibb County v. Haitis, 71 
Ga. 260. 

50 C.J. p 379 note 30. 

33.. Pa.—^In re Stewart's Private 
Road, 38 Pa.Super. 339. , , 

MUl Bite 

A mill site on which a mlll was' 
erected was cultivated. and improved 
land.—^Lyon v. Hamor^' 7.$ Me. 66- 

35. 111. —^Highway Comrs. vi Mal- 1 

lory, 21 Ill.App. 184. ' j 

36. Pa.—In re Sandy Lick Creek 

Road, 61 Pa. 94. . ' 

60 C.J. p 880 npte 84. 

Me.—^Lyon v. Hamor, 73 Me. 66. 
County Beat . 

Tex.—Wood,V. Blrd, ClvA.pp., 32 S. 
W.2d 271. ’ 


1 38. Pa.—^In re Sandy Lick Creek 
! Road, 61 Pa. 94. 

39. Tex.—Wood v. Blrd, CIv.App., 
32' S.W.2d 271. ' 

40. Tex.—Wood V. Bird, supra. 

41. Tex.—^Wood V. Bird, , supra. 

42. Or.—^Application of Barton, 225 
P. 322, 111 Or. 111. 

60 C.X p 380 note 37, 

43. Pa.—re- Keelln 3 r’s Road, 59 
Pa. 368, 

50 C.J. p 380 note 38. 

44: Mo.-^-^rpiui JTazlB guoied ia 
S'4itz 'Packlng Manufacturing 
Co. V. Quaker Oats Co., 124 S.W. 
2d 1177, 1179, 343 Ma 1069. ^ 

N-J.—State V. Guilbaud, 47 N.J.L»aw 
277. 

45. Mo.—C 6 z 3 pua 'JtizlB guoted In 
Seltz Packing & Manufacturing Oo. 
V.' Quaker Oat^ Co., 124 S.W.2d 
11^7, 1179, 34S Mo. 1059. 

50 C.J. p 380 hofe 40. 

46. ' Tenn.—^Brady v. Correll, 97 S.W. 
2d 448. 20 Tenn.App. 224. ‘ 

47i Md.—Owings v. Worthlngton, 10 
■ Om & J. 283.. 

60 C.X p 380 note 41. 

4& Md.—O^n^ v. Worthlngton, 
* suj&ra. / . , ■ ^ 

49. K.C.—Corpus jruxiJi’. oiied In 
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[ Parsons V. Wright, 27 SLB.2d 634, 

I 537, 223 N-.a 620, ^ , 

Tex.—Wood V. CIvAOTw 32 S. 

W.2d 271. 

50 C.X p 380 note 43. 

Power of eminent domain , as to 
private roads or ways genera! ly 
aee Eminent Domain § 34. 

50. Gat—Bibb County v. Harris, 71 
Ga. 260. 

61. Mo.—State v. Van Patfori, 94 
S.W.2d: 1119, 230 Mo.App. 1199. - 
50 C.J. p 380 note 46. 

Constitution is sOlf oiecntlng, as 
iar as it pertains tb the grant of the 
right to take private property for 
the usea therein enunierated. The 
IPgislature has provided the proce-, 
dure and the courts may determine 
what oonstitutes a private way of 
necessity in any particular case, un- 
less restricted by the legislature.— 
Crystal Park Co. v. Morton, 146 P. 
666, 27 Colo.App. 74. • 

52. Ga.-^BIbb County v. BCarris, 71 
Ga. 250. 

53. Ga.—^Porter v. Foster, 90 S.B. 
967. 146 Ga. 164. 

lA.—^Mercer v. Daws, App., 186 So. 
877. 

Mo.—Seltz Packlng & Manufacturing 
Co. V. Quaker Oats Co., 124 S.W. 
2d 1177, 343 Mo. 1069—State v. 
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establishment of such a road can be sustained only 
on a striet compliance witb the provisions of tbe 
statutes on which the power to establish it is 
founded,^^ and such compliance must appear on the 
face of the record itself.56 

Authority vested with power^ The power to lay 


out private roads must be exercised by the authority 
to whom it has been delegated by statute.®® Ac- 
‘cordingly, jurisdiction to lay out private roads has 
been conferred by different statutes on the courts,®^ 
the ordinary,®® the town board,®® or the board of 
county commissioners or supervisors.®® 


Van Patton, 94 S.W.2d 1119, 280 
Mo.App. 1199. 

N.T.—Matter of Bell, 228 N.YB. 649. 
131 Misc. 734. 

N.C.—^Brown v. Glass, 60 S.E.2d 912. 
229 N.C. 667—^Rogrers v. Bavia, 192 
S-E. 872, 212 N.C. 35. 

Pa.—Commonwealtli v. Kennedy, 16 
Pa.Dlst. & Co. 664, 36 Daupli.Co. 
242. 46 York liegr-Rea 26. 

Tex.—Wood V. Blrd, ClvAjJp., 82 
S.W.2d 271, 


Wash.—rliclnweber v. Gallauslier, 98 
P.2d 31i; 2 Wasli.2d 888. 

Wls,—Statih V, Zubke, 227 N.W. 947, 
200 WiB. W. 

60 (U. p 880,note 47, p 881 notes 54, 
64. \ 


Daanaffos 

Owner of la^ wlthont access to 
higfliway xnay not daim Tight of way 
over adjolning Vti^id without oiEering 
to pay for dap&B^ occasloned.—^Ezer- 
nack V. EzeiOtiB^' 137 326, 18 I^a. 

App. 56. 

Damages in condemnatlon proceed- 
Ings: 

Actlons to recover damages see 
Elmlnent Bomaln S 399. 

Assessment of compensation gen- 
erally see Eminent Domaln fi§ 
276-306. 

Heasure and elementa of damages 
generally see Eminent Bomaln 
§9 136-185. 

Nature and necesslty of maklng 
compensation generally see Emi¬ 
nent Domaln 99 96-103. 

Prepayment and security for pay- 
ment see Eminent Domaln 9 186. 


EstabUfOmient of cartway 

The light to establishment of a 
cartway Is govemed by statutory 
provisions relatlng to cartways, but 
proceedtngs to establish cartway 
should be had, except as therein pro- 
vided, under general town road law. 
—State ex rei. Bose v. Town of 
Greenwood, 20 N.W.2d 345, 220 M ln n . 
508. 


Property snbjeet to jnxlsdiotlon 
Since the landed estates of non- 
resldents are subject to the police 
power of the state both for favora- 
ble and unfhvorable actlon, such 
property is subject to the Jurisdic¬ 
tion of the state courts relative to 
the establishment of a road of Pub¬ 
lic easement for the benefit thereof. 
—Holland-Washington Mortgage Co. 
V. County Court of Hdod River Coun¬ 
ty. 188 P. 199, 95 Or. 668. 


64. Mo.—State v. Van Patton, 94 S. 
,W.2d 1119, 230 Mo.App. 1199—Al- 


len V. Welch, 102 S.W. 665, 125 Mo. 
App. 278. 

IQ-.C.—Brown v. Glass, 60 S-B-^d 912, 
229 N.C. 657—White v. Coghlll, 160 
S.B. 472, 201 N.C. 421. 

Statute held not appUoable 

Statute providlng for the removal 
of obstructions placed by an owner 
In a privato way over his lands used 
by others, contemplatos merely the 
removal of the obstructions, and does 
not refer to the condemnatlon of a 
way.—^Porter v. Foster, 90 S.B. 967, 
146 Ga. 154. 

55. Mo.—Allen V. Welch, 102 S.W. 
665, 125 MoJLpp. 278. 

Ohlo.—Ferris v. Bramble, 6 Ohlo St. 
109. 

56. N.C.—Rogers v. Davls, 192 fi.B. 
872, 212 N.a 86. 

50 C.J. p 380 note 48. 

57. Tenn.—Brady v. Correll, 97 S. 
W.2d 448, 20 Tenn.App. 224. 

Ala—Coftee County Comrs. Ct v. 

Ballard, 64 So. 311, 186 Ala 601. 
50 C.J. p 380 note 48 [al. 

Court of ^uarter sesslons 
Pa—^In re Huntlngdon Borough 
Road, 11 PaCo. 119. 

50 C.J. p 380 note 48 [h3. 

Zbl Uissoiirl 

(1) The authority to establish a 
private road as a way of necessity 
comprehends judicial, not ministeriai 
actlon by a county court.—^Rippeto v. 
Thompson, 216 S.W.2d 605, 358 Mo. 
721. 

(2) Where county court prevlous- 
ly had power xmder statute to estab¬ 
lish a private road of necessity but 
new constltution dld not vest judicial 
power in county court, county court 
thereafter did not have jurisdiction 
in such proceedinga—Rippeto v. 
Thompson, supra 

(3) Circuit court does not have 
common-law jurisdiction to establish 
a private way of necessity, and stat¬ 
ute givlng Circuit court jurisdiction 
to establish private roads of neces- 
Bity had no retroatctlve elfect.—Rip¬ 
peto V. Thompson, supra 

(4) Where landowner Instltuted 
proceeding in county court for pri¬ 
vate way of necessity, after new 
constltution dlvesting county court 
of judicial power had become efCec- 
tlve, and proceeding was appealed to 
Circuit court prior to enactment of 
statute glving drcult courts juris¬ 
diction to establish private roads in 
place of county court, neither court 
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had jurisdiction over proceeding and 
Judgment establlshing private road 
was Invalld.—Rippeto v. Thompson, 
supra . 

58. Xn Georgia 

(1) Private wa 3 ^ may be estab- 
llshed by the law by the ordinary on 
appllcation.—Porter v. Poster, 90 S. 

B. 967, 146 Ga 164—Atlantic Coast 
Lino Ry. Co. v. Sweatman, 58 S.E.2d 
553, 81 GaApp. 269. 

(2) The county judge of Rlchmond 
County, under the act of 1871, creat- 
ing county courts in several coun- 
ties, including Rlchmond, and de- 
claring that the judges thereof shall 
discharge the dutles formerly de- 
volvlng on the justlces of the inferi¬ 
or courts as to county buslness, has 
jurisdiction to grant private roads. 
—Summervllle Macadamized, etc., 
Road Co. V. Deutscher Schuetzen 
aub, 62 Ga 818. 

(3) The Questlon for the determl- 
nation of the county judge is wheth- 
er or not a necessity for the pri¬ 
vate road exists, and the questions 
as to the persons who will be enti- 
tled to use the road when it is grant- 
ed and as to the compensation to be 
paid therefor axe not for the county 
judge to determlne.—Summervllle 
Macadamized, eta, Road Co. v. 
Deutscher Schuetzen Club, supra 

59. Me.—Connor v. Inhabitants of 
Southport, 12 A.2d 414, 136 Me. 
447. 

Mina—Watson v. Board of Sup’rs of 
Town of South Side, 289 N.W. 913, 
185 Minn. 111. 

Wis.—State v. Zubke, 227 N.W. 947, 
200 Wls. 227. 

50 C.J. p 380 note 48 [e]. 
lEandatozy duty 

Under cartway statute, town board 
has mandatory duty of establlshing 
a cartway on petltion of a landown¬ 
er where statutory conditlons exlst 
and route named in conditlons is a 
proper ona—State ex rei. Rose v. 
Town of Greenwood, 20 N.W.2d 846. 
220 Mlnn. 508. 

6 a Idaho.—^Latah County v. Has- 
further, 88 P. 483, 12 Idaho 797. 

60 C.J. p 880 note 48 [cj. 
m Norih CaroUiLa 

(1) The board of supervlsors has 
jurisdiction to lay out private roads. 
^tate V. Hardy, 74 S.E. 111, 168 N. 

C. 652—Warlick v. Lowman, 9 S.E. 
468, 103 N.C. 122. 

(2) Where statute provided that 
proceedlngs to establish cartways 
over laud of others in Haywood 
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Construction and operation of statutes, Since 
statutes which authorize the laying out of private 
roads involving the appropriation of private prop- 
erty against the will of the owner are in derogation 
of the common law and common right,®! they are 
not favored statutes,and must be strictly con- 
strued,®^ especially where the proposed road is sole- 
ly for the' benefit of the person asking that it be 
laid out®4 However, such statutes are not to be 
so strictly construed as not to allow any deviation 
from the literal words thereof under any condi- 
tion,®5 but they should be construed with sufficient 
liberality to effect their “beneficent purpose.”®® 

§ 5. -Convenience or Necessity 

As a general rule land can be taken for private roads 
oniy In cases of necessity. 


It is generally provided by organic law or stat¬ 
ute, either expressly or by necessary implication, 
that land can be taken for private roads, whether for 
strictly private use or open to ali who see fit to use 
them, only in cases of necessity.®^ Where the 
necessity for the road is absolute, it may be estab- 
lished.®8 However, there is some difference of 
opinion as to the proper meaning of the term ‘'ne¬ 
cessity.” According to some decisions, a private 
road may not be established except where it is 
absolutely mdispensable to applicant as a means of 
reaching his land®® On the other hand, according 
to other decisions the “necessit/* contemplated is 
not an absolute necessity,*^® but a reasonable or 
practical necessity.^^ Nevertheless, regardless of 
which of the two foregoing views is taken, none of 


County should be coznmenced before 
the board of county commissloners, 
and greneral statutes subsequently 
enacted but wlthout repealing clause 
provided that proceedlngrs to estab- 
llsh cartways over lands of others 
should be commenced before the 
clerk, Public local law remalned in 
full force and must be treated as an 
exception to the publlc law.—^Rogers 
V. Davls, 192 e.B. 872, 212 N.C. 85. 

(8) Where proceedinsr was instl- 
tuted under greneral law to establish 
cartway over land of others before 
clerk, instead of belna Instltuted In 
accordance wlth the publlc local law 
which provided that such proceed- 
Insrs In Haywood county should be 
commenced before the board of coun¬ 
ty commlssloners, clerk was without 
Jurisdictlon to act on the petition.— 
Boerers v. Davls, supra. 

61. K.O.—^Brown v. Glass, 50 S.R2d 
912, 229 K.C. 657. 

Wash.—State v- Superior Court for 
Kitsap County, 181 P. 689, 107 
Wash. 228. 

Construction of statutes In deroga- 
tlon of the common law or com¬ 
mon rlgrht «renerally see the C.J.S. 
title Statutes 9 393, also 69 C.J. p 
1124 note 6-p 1128 note 62. 

62. Wash.—State v. Superior Court 
for Kitsap County, supra. 

63. Mo.—Bippeto V. Thompson, 216 
S.W.2d 506, 358 Mo. 721—Welch v. 
Shipman, 210 S.W.2d 1008, 357 Mo. 
838—State v. Van Patton, 94 S.W. 
2d 1119, 230 Mo.App. 1199. 

N.C.—Brown v. Glass. 50 S.R2d 912, 
229 N.C. 667. 

Tex.—Wood V. Bird, Civ.App., 82 S. 
W.2d 271. 

50 C.J. p 881 note 51. 

Constltutionality see Eminent "Do- 
maln 9 34. 

64. Conn.—^Perklns v. Colebrook, 35 
A- 772, 68 Conn. 118. 

50 CJT. P 381 note 52. 


66. La.—^Mercer v, Eaws, App., 186 
So. 877. 

66. N.C.—Gorham v, Southern B, 
Co., 74 am 607, 168 N.C. 504—-Ford 

V. Mannlnff, 67 S.E. 826, 152 N.C. 
161. 

Palr and reasonable oonstruotlon 
‘While on the one hand we recog- 
nize the lmx>ortanoe of the rule that 
proceedings in Invitum, to divest an 
owner of his property, ought to be 
carefully watched, so that no in- 
Justice be done, on the other hand, 
we cannot fall to recognlze the im- 
portance of publlc policy, sanctloned 
by constltutlonal provlslon, which 
requires that facilities be fumlshed 
for private ways, so that property of 
citizens may be made accessible. 
Thls policy wUl be best promoted 
by a fair and reasonable, instead of 
a stralned, construction of the stat¬ 
ute authorlzlng the laying out of 
private roads.*’—Satterly v. Wlnne, 
4 N.B. 186, 188, 101 N.Y. 218. 

67. Mo.—Welch v. Shipman, 210 S. 

W. 2d 1008, 857 Mo. 838—-Corpns 
JwAb dted In 6eltz Packlng & 
Manufacturing Co. v. Quaker Oats 
Co.. 124 S.W.2d 1177, 1179, 348 Mo. 
1069—^Bichter v. Bodgers, 37 S.W. 
2d 523, 327 Mo. 543. 

Tenn.—^Towater v. Darby, 15 Tenn. 
App. 63. 

Tex.—Wood V. Bird, Clv.App., 32 S. 
W.2d 271. 

50 C.J. p 381 notes 58, 59, 61. 
Allegation as to necessity see infra 
9 7. 

Necessity of road generally see 
Highways 9 26. j 

Statute construed j 

Or.—^Barkley v. Glbbs, 178 P.2d 918, 
180 Or. 647. 

50 C.J. p 381 note 58 [a]. 

Necessity essential 
It the leglslature Intended 'to au¬ 
thorize the taklng of property of one 
Citizen for the use of private per- 
sons, even as a road, where no rea- 
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sonable necessity exists therefor, 
such law would be in violation of 
the constitution and could not stand. 
—Leathers v, Cralg, Tex.Clv.App., 
228 S.W. 995. 

68. Mo.—Wiese v. Thlen, 214 S.W. 

853, 279 Mo. 624, 5 ALJl. 1562. 
N.C.—^Mayo v. Thlgpen, 11 S.B. 1052, 
107 N.C 63. 

68. Mo,—Welch V. Shipman, 210 S. 
W.2d 1008, 357 Mo. 838-^orpas 
Juris dted In Seltz Packlng & 
Manufacturing Co. v. QuaJker Oats 
Co., 124 S.W.2d 1177, 1179, 343 Mo. 
1069—Hartley v. Brazeal, App., 224 
S.W.2d 550. 

50 C.J. p 881 note 64. 

70. Ky.—Mltchell v. ekldmore, 181 
S.W.2d 267. 297 Ky. 756—Peery v. 
Hili, 120 S.W.2d 762, 276 Ky. 106. 

Pa.—^In re Private Boad in Junlata 
Tp,. 61 Pa.Dist & Co. 418. 

50 CJ. p 882 note 67. 

71. Ark.—BL XibuiB>43an Francisco 
By. Co. V. liOgue, 224 ‘6.W.2d 42, 
216 Ark. 64. 

Ky.—Mitchell v. Skldmore, 181 S.W. 
2d 257, 297 Ky. 756—Goose Creek 
Liumber Co. v. White, 294 S.W. 494, 
219 Ky. 739. 

Mlnn.—Watson v. Board of Sup*r8 of 
Town of South Side, 239 N.W. 918, 
185 Mlnn. 111. 

Pa.—^In re Private Boad in Junlata 
Tp., 61 PaDlst. St Co. 418. 

Wash.—State v. GUllazn, 300 P. 173, 
163 Wash. 111—State v. Superior 
Court of Okanogan County, 205 P. 
1046, 119 Wash. 872. 

50 C.J. p 382 note 68. 

The Word ^ecessary^ is not to be 
read as though mecmlng absolutely 
necessary, but contemplates prac¬ 
tical necessity, and, If applicantes 
outlet to highway or his own ground 
or the way he now has does not af- 
ford him practical access to the 
highway, and cannot be made to do 
so at a reasonable expense, then he is 
entitled to the establishment of the 
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the statutes authorizes the opening of roads merely 
because they will be convenient^^ or save expense.*^^ 

Wbiere there is in existence a practicable way to 
and from the land,^^ whether piiblic^® or private,'^® 
a case of necessity does not arise,' even though such 
way may be less convenient*^*^ or practicable'^^ than 
the one proposed. However, this ruk necessarily 
■implies that applicantes existing way must be one 
which is reasonably practicable and sufficient for 
that purpose.7® Thus, unless a person has a way 
either public or private which is unobstructed and 


unquestioned, he may institute proceedings under 
the statutes^® which, it has been said, do not con¬ 
template that the owner who claims to have no way 
to his land should be compelled to institute suits to 
determine whether he has such a way before invit- 
. ing the aid of the statutes.^i Accordingly, although 
there is authority to the contrary,82 it has been held 
that the mere premissive use of a private way over 
the lands of othfers does not affect applicantes right 
to a private road,83 unless he has acquired a legal 
and enforceable easement®^ So, also, it has been 


way as a necessity.—Peery y. Hili, 
120 S.W.2d 702, 276 Ky. 106—Vice v. 
Eden, 68 S.W. 125, 113 Ky. 266. 

Bule applied to paTilio Service oorpo- 
ratioxts 

. The rule r^qulrtnsr necessity for 
the condemnation of a way of neces¬ 
sity over adjoiiiins: owner*s land 
should he more striet betweon pri¬ 
vate owners who arje stransrers in 
title than hetween public Service cor- 
poratlons' who are in law represent- 
ing a necessity common to the whole 
publi^—State v. Superior Court for 
Kltsai) County, 181 P. 689, 107 Wash. 
228. 

72. Ark.—St. Louis-San Eranclsco 
Ry.., Co. V. liOgue, 224 S.W.2d 42, 
216 Ark. 64—^Mohr v, Mayberry, 90 
e.W.2d 963, 192 Ark. 324. 

Mo.—mich V. Shlpman, 210 S.W.2d 
1008, 357 Ho. 838. 

l^T.C.—Warlick v. l/owman, 9 S.E. 458, 
103 N.C. 122. . . ' 

Tex.—^Lieathers 'v. Craig, CivJiLpp., 
228 S.W. 396. 

Wash.—«tate v. GiUiam, - 300 P. 178, 
163 Wash. 111. . 

50 OmTv p 282 note 72. 
xaconvenienoe and hardshlp 

The fact that withiout the road ap¬ 
plicant. wlU be sublected to great in- 
conyenien.ee; and .hardship furnishes 
no gfTound for granting It,—Martin 
V. PatiD, ISrXja. 65; . 

73. Ky,—Coyle v. ^niiott, 226.,S.W. 
489, 189 Ky. 669. 

60 CJ’. p 382 note 73- 
Cost prohlbitive 

(1) A proposed private road was 
properly established' on ground of 
necessity over defendanfs land, uot- 
withstaading petitioper .^would have 
iQgresa and , .egress t 'if a road were 
established. on. his lan^ vrhere a road 
thus ibcated woidd cross a slough 
and reaulre a bridgs, and cost of re- 
auired dralnase and fUling would be 
prohibitive.—^Roth v. Dale* 177 S.W. 
2d 179. 206 Ark. 735. 

‘ <2) The taking will not be toler- 
ated pnless the necessity is para- 
znount in the sense that there is no 
oiher way out or that the cost is 
prohibltlva—State v. Superior Court 
for EUtsap County, 181 P. 689, 107 
Wask 22k 


74- Ark.—^Mohr v. Mayberry, 90 S. 
W.2d 963, 192 Ark. 324. 

N.C.—Garris v. Byrd, 49 S.B.2d 625, 
229 N.C. 343. 

60 C.J. p 882 note 74. 

75- Mo.—Cox V, Tipton, 18 Mo.App. 
450. 

60 C.J. p 382 note 75. • 

76. Ga.—Chattanooga, etc., R. Co. 

V, Philpot, 37 S.E. 181, 112 Ga. 163. 
50 C.J. p 382 note 76. 

77- Ark.—St. Louis-San Prancisco 
Ry. Co. V. Logue, 224 S.W.2d 42, 
216 Ark 64—^Mohr v.' Mayberry, 
90 S.W.2d 963, 192 Ark. 324. 

La.—Martin v. Patin,‘'16 -La. 55. 

N.C.—^Warllck v. Liowman, 9 S.B.; 

458. 103 N.a 122. 

50 C.‘J. P 382 note 77. • 

78. Ark.—TiSt- Louis-San J^^cisco 
Ry. Co. V. Logue, 224- ,S.W.2d 42, 
216 Ark. 64. , 

Wash.—State v. Kitsap County Su¬ 
per. Ct, 181 P. 689, 107 Wash. 228. 

79. Minn.-;—State ex rei, Rose v. 
Town ■ of . Greenwood, 20 N.W.2d 
346, 22^inn. 608. 

60 C.J. P„^2 note 79. 

39*0 adetxnsta .or. convenienir outlet 
(1) Letndpwner, .in*, order to' con- 
demn right of way across interven- 
ing tand to public road, need not 
Show that he has no outlet, biit only 
that he has no adeQuate and“ conve¬ 
nient one.—^Brady v. Correll, 97 siw. 
■2d 448, 20’ ¥enn.App. 224. 

'(2) Biistence. of private right of 
way by grant 'wll^ not prevent. the 
owner of such' way from obtaining a 
way hy condemi^tion .}f the private 
way Is not an adequate and conve¬ 
nient ouUet to-a public road.—De- 
busk V. RUey^ 289 S.W. 493, 164 
Tenn. 381. ‘ ’ * 

<3) Landowner was not piiecluded 
from condemnlng right'. of way 
across intervenlng land ,tp,. public 
road becauss he.could reaoh^his*land 
by Crossing river by' boat oy fjerry, 
since Crossing by boat 'pr .ferry wlth 
machlnery and prodiicts of land 
would pot be adequate and conve¬ 
nient.*^—^Brady v. Correll, siipra. 

80- Ark.—^Parrott v. Puilerton, 193 
S.W.2d 654. 209-Ark 1018. . . t, 
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La.—^Estopinal v. Storck’8 Bstate, 
App.. 44 So.2d 704. 

Mlnn.—State . ex rei., .Rose v. Town 
of Greenwood, 20 N.W.2d '346, 220 
Mlnn. 608—Kroyer. v. Board of Su- 
pervisors of Spring Lake, 277 N.W. 
234, 202 Mlnn. 41. 

Pa.—^In re Private Road in Jpnlata 
Tp:, 61 PalMst. & Co. '418. ‘ 

50 C.J. p 382 note 80. 

81. lowa.—Carter v. Barkley, 115 
* N.W. 21, 137 lowa 610. 

82. Ga.—Chattanooga, etc., R. Co. 

V. Philpot, 37 ‘S.B. 181, 182, 112 
Ga. 163. 

^ the way 1« actually* abol- 

Ished, so that the same cannot be 
used, and the applicant is thus left 
Without a» ipeans of access to his 
farm. or place of resldence, there is 
no . such necessity; as would author- 
ize the pubRc authorities tq appro- 
priate the private property of anoth- 
er to his use.*'—-Chattanooga, etc., R. 
Co. V. Philpot, supra. 

Fexmissive. way reasonable and ade- 
quate 

If avallable permisslve way Is rea¬ 
sonable, and^ adequate a,8 a proper 
means of access, petitio^ for a caH- 
way over . adjoining private ‘ lands 
should he .denied.—Gkirris v, Byrd, 
49‘S.'B.2d 625, 229 KC. 343—^^arlick 
V. Lowman, 9 S.H 468, 103, H.C. 12^ 

-83. Ey.—Black ' Mountain ' Corpora¬ 
tion V. Appleman, 38 S.W.2d 327, 

! 236 By. 6I0. • . 

Minn.—Stat6 ex'rei. Rose v. Town 
of Greqn^ood, 20 N.W.2d 846, 220 
Mimi. 60^^faoyer v. Board ,of Su- 
pervisors of Spring Lake, 2^7 N. 

W. *234. 202Minm41.* 

Pa.—-In re Rri^vafe Road In Juniata 
Tp., 61 PaDlst. & Co. 418. 

Tex.—Wood y. Bird, .Civ.App., 32 S. 

W.2d 27L . * * 

60.C;J. p 882 note* 68 [a] (2). 
Permisslve way IxuinfllcleiLt' 

Where 'the* permissive nature 
the way renders it Insufflclent to 
meet the requiremerit of other ade¬ 
quate means 'of 'transportatlon, wlth- 
in the meaning of the statute; the 
relief should be grajuted*—Garris .y. 
Byrd, 4*9 S.B.2d 6^6, ‘229 N.C^ 3431* 

84. Ark—St. Louis-San/ ;Erancisc6 
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held that the right to institute profceedings is not af- 
fected by the fact that applicsant for .the road might 
have purchased another way giving him access to 
the highway over the lands of some third person,S5 
or by the fact that a deed to property .grants a 
right of way to continue until the grantee shall 
procure a private or public road direct to the land 
granted from his own premises,*® or by the fact that 
applicant already has a. lease for the right of way 
sought to be condemned.87 

Determination of necessity. In determining 
whether there is a necessity for a private road, it 
is necessary to take into consideration the entire 
situatipn.®® It has been stated that it is impossible 
to fix the dividing line between necessity and in- 
convenience,®^ and that every case must, to a 
large extentj, depend on its own facts.®® It has 
also been held that, in determining whether a road 
is necessary, the court must take into consideration 
not only the convenience anii benpfit it will be to the 
limited number of people it serves,but also the 
injury and inconvenience which it will occasion Ifo 


the owner of the land over which the proposed road 
is to be laid out.^^ 

§ 6. -Proceedings in General 

a. Nature 

b. Right to institute 
a. Nature 

The statutory proceeding for the establishment of 
A private road is one having for its object the taking 
of the property of one person for the private use of an¬ 
other, and Is, therefore, In Invitum in' derogation of the 
common iaw and, of common right. 

The statutory proceediUg for the establishment 
of a private road is one having for its object the 
taking of the property of one person for'the private 
use of another, and is, thereforp, in invitum in der¬ 
ogation of the common law and of common. right.®3 
It is in the nature of a .civil action strictly between 
petitioner and the owner or owners through whose 
land the road is to pass, the public at large having 
no interest therein.®^ 


Ry. Co. V. Logue, 224 S.W.2d 42, 

' 216 Xrk. 64. 

Mo.—^Richter v. Rodgers, 37 S.'W.2d 
623, 327 Mo. 648—Katrtley v. 

Brazeal, App., 224 S.W.2d 660. 

Pa,—^In re Private Road in Junlata 
Tp., 61 Pa.DIst & Co. 418. 

85. lowa.—^Anderson v. Lee, 182 N. 
W. 880, 191 lowa 248. 

86. Pa.—^In re Stewarfs Private 
Rd., 88 Pa.Super. 339. 

60 C.J. p 383 note 83. 

87. Wash.—State v. Kingr County 
Super. Ct, 167 P. 689, 91 Wash. 
249. 

50 C.J. p 388 note 84. 

88. Wash.—State v. Gilliam, 300 P. 
173, 163 Wash. 111. 

Determination of necessity of road 
' generally see’Highwayis 5’27. 

89; Wash.—iState V. Gilliam, 300 P. 
173, 163 Wash. 111. 

90.. Wash,—State v. Gilliam, supra. 
Bnrden of proof 

One seelUngr to establish a private' 
way over lands, of another must- 
prove that It is a way of necessity.— 
Welch V. Shlpman, 210 S.W.2d lOOS, 
357 Mo. 838. 

Necessity held >diowiL 

(1) In reneral. 

Ark.—Parrott v. Pullerton, 193 S.W. 
2d 654, 209 Ark. 1018—Roth v. 
Dale, 177 S.W.2d 179, 206 Ark. 
735. . 

Mich.—^Leighton v. Elysium -Hunting 
& Pishing Club, 27 N.W.2d 676, 
818 Mich.-146. 

(2) In proceedlns to condemn a 
passway over flve-foot strip of lapd 
lylng between highway and appli- 


canfs residence, where it was pos- 
sible at great expense and at some 
hazard to user to construet a pass- 
.s* ,^iftfx‘, of * a mile long wheireby 
applicant might reaoh public high¬ 
way over his own property, and 
Where- It appeared that the taJclhg 
of the property would do - no appre- 
ciatfle damage to the landowner, 
.pra,ctical necessity of passway 
souerht to be condemned was estab- 
lisHed, and warranted taking of the 
land,—Peery v. Hili, 120 S.W.2a 76^ 
276 Ky, 106. 

SafiLclent reason held not shown for 
setting aside Jiiry’8 verdlot as to 
necessity 

Mich.—^Leighton v. Elysium Huntlng 
& i^shing Club, ‘ 27 N-.W.2d '676, 
318 ^Micll. 146. ' 

Basardoud'grade orbsslngr ‘ ' ' 

(1) Where the necessity exlsts, 
the faert that the. private road wiXI 
cross «the maln railroad track amdi 
two Industrial tradkS' and that * oars 
wHlle standlng on the Industrlal 
tracks' niay tend to some extent to 
obscure the view of travelers on the 
road, iWill' hot make the Crossing, so 
dangerous as! i to authorlze a court. 
to hold that the road shohld not be 
established.—^Black Mountaln Corpo¬ 
ration V. Applexnan, 33 S.fW.2d; 82^, 
236 Ky. 610. 

I (2> Where a landownef had sCn 
implied right to pass. over lands of! 
others to public roads; •. and.' these 
passways were not .^ attepded wi.th 
any Inconvenience except tlia^ they 
approached the rear of his residence, 
ii was held that there was' no prac- 
tical necessity for . openln^ the pro-j 
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posed passway across a* railroad 
right of way, although the distance 
of ’ 'travel saved by the new road 
would' be about four hundred feet.— 
Louisville, etc., R. Co. v. G^oghagan, 
261 S.W. il04; 20.3 Ky. 198. 

(8) WhePe lot sCpamted from 
highway . by railroad‘right, of way 
wa^, opJLy one hupdred. seventy yards 
from a public Crossing and easement 
over adjoinlng land to Crossing could 
be made servicea,ble the year aroiind 
at less ^xptnse than cOnstructlon of 
private road and orossing to provide 
direct access. to highway, reasona-ble 
necessity for establishment of pri¬ 
vate road and .crosi^ng was not 
shown, in vieW, of Ipcreased. hazard 
to railroad a3fid'publi'c which” ari ad- 
ditional crossirijg':wx)uld entail.—St. 
Loujls-San. Franclsco Ry. Co. v. 
Lo^e, 22'4 S.W.2d 42, 216' Ark. 64. 

91. Ark.—^Mohr v. Mayberry, 90 ,S. 
W.2d 963,' '192 Ark. 324. . ' ' , , , 

Mo.—Welch V. Shipnian, 2l0 S.W.2d 
1008,' 357 Mo. 838. 

60 C.J. p 883 note «6. * • ' 

92. ' Ark.—^Mohr v. iffayberry, 90 S. 

’ W.'2d 963, 192 Ark. 324. ‘ ‘ 

Mo.—Welch V. Shlpmain,' 210 S.W.2d 

1008, 367 Mo. 838. 

Wash.—State v. Gillifim, 300' i*. 173, 
.163-Wash. 111. . 

'66 C.X p 383 riote 86.' 

93. Mo.— 'Welch V.' Skipman, 210' S. 

. Vg.2d,ip08,, 867 Mo. 838—Aljlen v, 

Welch, i02 S.W. G66,.sl25 Mo.App. 
278. . 

94. Mo.—State ex rei. Palmer v. 
Blliff, 68 S.W.2d,283, 332 Mo. 229 
—Allei^ V. Weich,' ^02 S.W. 666, 
126 MolApp. 278,/ 



§§ 6-7 


72 C.J.S. 


FSrVATE 

b. Bight to Institate 

The statute authorizing the estabitshment ef a pri¬ 
vate road determines who may Institute proceedings 
therefor. 

The Statute authorizing the establishment of a 
private road determines who may institute pro- 
ccedings therefor,as where it provides that peti- 
tioner must live®® or be settled®^ on the land over 
which the private road is desired, or where it pro¬ 
vides that petitioner must be either a resident who 
occupies or a nonresident who owns cultivated land 
which such road will connect with the public high- 
way.®® It is not absolutely necessary, in order to 
have the right to petition, that petitioner be the 
actual owner of the premises,®® but it is sufficient 
that he is in possession of the land as owner^ or that 
he has either control or an interest in it® 

SeverdL owners. Under a statute providing for 
the laying out of roads for private and public use 
from a lot of land to a public road, several owners 
of one lot are entitled to petition for the laying out 
of a road from such lot to a public road.® How- 
ever, such statute includes merely the la3ring out of 
the road on the petition of the owner or owners of 
one lot, and does not authorize the lajdng out of a 
road from a public road to one lot of land and from 
thence to other lots, on a petition joined in by 
their owners.* On the other hand, under other 
statutes, it has been held that several owners of 
separate tracts of land may petition for a private 
road-5 

A Corporation may condenm land for a private 
way of necessity where, under like conditions, na- 
tural persons may do so.® 

Abandonment of prior proceedingi The fact that 
a landowner has already instituted, but abandoned, 
a proceeding for a road which would have given 
him the desired access to a parcel of land does not 
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estop him to institute a proceeding for a different 
road to such parcel, if, on the first application, no 
road was actually established.^ 

Transferee of part of land after trial in county 
court. Since in a proceeding to establish a private 
road, rights of a third person to whom part of the 
land is transferred after trial of the case in the 
county court, are not adjudicated, as discussed infra 
% 13, such person may institute proceedings to 
establish a private road, if he does not have ac¬ 
cess to buildings located on the property transferred 
to him.® 

Estoppel. Where one opens a road over his own 
land to a highway and afterward by deeds, without 
reservation of the road, conveys the lots nearest 
the highway to others who close the road, he is 
not estopped to institute a statutory proceeding to 
lay out such road as a private road.® 

Time for insfiiufing, A person who desires to 
lay out a private road to his lands, and who has al¬ 
ready a right of way to them, is not bound to wait 
imtil his right of way expires before he brings a 
proceeding to lay out a private way,l® but he may 
move a reasonable time in advance of the expira- 
tion of the existing easement, and need not wait 
until he has no way at all.^^ 

§ 7, -Parties, Petition, and Bond 

a. Parties 

b. Petition 

c. Bond 

a. Parties 

(1) Raintiffs 

(2) Defendants 

(1) Plaintiffs 

The owner of the land for whose benefit a private 
road Is requested and all persons having an interest In 


95. Tex.—«Wood v. Bird. Civ-A.pp., 
32 S.WM 271. 

se. Me.—^PettengiU r. Kennebec 
County, 21 Me. 377. 

97. N.C.—Cozard v. S^anawba Hard- 
wood Co.. 51 SJBl 932, 189 X.C. 283, 
111 Am-SJEt. 779, 1 L.IUA..Nr.S.. 
969. 

59 CJr. P 3S3 note 91. 

98. Me.—Hali v. Idnooln County. 
62 Me. 325—Orrlngton v. Fenob- 
Boot County, 51 Me. 570. 

99. Fa.—-In re Jackson Tp. Road, 42 
Fa.Oo. 348. 

1. La.—^Martinl v. Cowart, App., 23 
So.2d 655. 

Froof odT ownerslilp 
'In actlon hy owners of incloeed 

eatate to establish passageway over 


defendants* land to public road, in- 
troductlon in evidence of the deed 
whereby plaintilts acQUired title to 
their land and a showinsr that they 
were in possession thereof as own¬ 
ers were sufficient for plaintiff to 
maintain the action, and It was not 
neces»ary to prove title as as^ainst 
the World-—Martini ▼. Cowart, su¬ 
pra. 

5. Pa.—^In re Jackson Tp. Road, 42 
Pa.Co. 348. 

3. IU.—Blair T. Faderer, 109 N.E. 

1020, 269 HL 371. 

50 C.J. p 383 note 96. 

111.—Blair v. Faderer, supra. 

50 CJT. p 383 note 97. 

6. Mlnn.—Watson v. Board 

Sup'rs of Town of South Side, 
N.W, 913, 185 Mlnn. 111. 
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6. Colo.—Crystal Park Co. v. Mor- 
ton, 146 P. 566, 27 Colo.App. 74. 

Ky.—Klrk-Chrlsty Co. v. American 
Assoc., Inc., 108 S.W. 232, 128 Ky. 
668, 32 RyXu 1177. 

7. Conn.—Reynolds ▼. Reynolds, 

15 Conn. 83. 

N.C.—Grorham v. Southern R. Co., 
74 S.B. 607, 168 N.C.- 604. 

8. Mo.—Seitz Facklnsr & Manufac- 
tuiin? Co, V. Quaker Oats Co., 124 
S.W.2d 1177, 843 Mo. 1059. 

9. S.C.—State V. Stackhouse, 14 S. 
a 417. 

10. Mich.—Palmer v. Clement, 12 
N.W. 903, 49 Mich. 46. 

239 111. Mich.—^Palmer v. Clement, su- 
I pra. 
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the land are proper parties plalntllT In an action to estab- 
llsh the road. 

Although the owner of the land for whose bene¬ 
fit a private road is requested is a proper party 
plaintifif in an action to establish the road,i2 it has 
been held that all persons having an interest in the 
land may join in the action as parties plaintiff.^^ 
Accordingly, where remaindermen are in possession 
of land and the life tenant is not, the life tenant 
and remainderman may properly join as parties 
plaintiff in a proceeding to condemn a passway over 
lands of others to a public road.^^ 

(2) Defendants 

Whlle the owners of the lands over which a private 
road fs asked are necessary parties defendant to the 
proceeding, It Is not requisite that the owner of Inclosed 
land Join as defendants all owners of land which Incloses 
his. 

While the owners of the lands over which a 
private road is asked are necessary parties defend¬ 
ant to the proceeding,15 it is not requisite that the 
owner of .inclosed land join as defendants all owners 
of land which incloses his.i® Where it is sought 
to establish the road across the land of a decedent, 
the heirs or devisees should be made parties defend- 
antl7 Where a road is sought to be established 
over lands parallel to a division fenee,.which be- 
comes the boundary of the road on one side, the 
adjoining owner is not a necessary party to the 
proceedingsi® and cannot be heard to object where 
no part of his land or interest in the division fenee 
is taken or damaged.1® 

b. Petition 

(1) In general 

(2) Requisitas 

(1) In General 

The proceedings are generally required by statute 
to be commenced by petition. Notice of an Intended pe¬ 
tition may be required. 
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The proceedings are generally requrred by statute 
to be commenced by petition.2® 

In the absence of any statutory requirement to 
that effect, it has been held that no notice of an in¬ 
tended petition for the laying out of a road need be 
given to the person over whose land the road is 
sought to be laid out ,21 but it will be sufficient if 
he has subsequent notice and is afforded an op- 
portunity at some stage of the proceedings to be 
heard on the question of compensation for his land 
sought to be appropriated .22 On the other hand, 
if the statute requires such notice, the giving there- 
of is jurisdictional,23 and the notice is analogous to 
a summons in an ordinary civil action.2^ 

If the statute providing for notice docs not pre- 
scribe the method of Service, personal Service is 
indispensable,25 and Service made in any other man- 
ner will not constitute legal Service,2 6 even though 
it in fact accomplishes the purpose of notifying the 
landowner.27 Where the statute provides for Serv¬ 
ice on the owner, unless he resides out of the coun- 
ty, in which case notice shall be given by publica- 
tion, Service on the agent of a foreign railroad 
Corporation in charge of its depot and place of 
business in the county is sufficient.28 

The giving of the notice is not an act relating to 
the subject matter of the proceeding, 2 ® and the 
landowner by a general appearance subjects him- 
self to the jurisdiction of the tribunal to which the 
petition is presented.®® 

(2) Requisites 

The petition must contaln a statement of all the 
facte which, by statute, are made necessary to entitie 
the petitioner to the rellef prayed. 

The petition must contain a statement of all the 
facts which, by the statute, are made necessary to 
entitie petitioner to the relief prayed,®! but a peti¬ 
tion which satisfies this requirement will be suffi- 
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la. Kiy.—^Husrhes v. Shehan, 234 S. 
W. 286, 192 Ky. 619. 

13. Ky.—^Hughes v. Shehan, supra. 

14. S:y.—Husrhes ▼. Shehan, supra. 

15. N.C.—^Burden v. Harzuan, 64 N. 
O. 364. 

Kand held In tnurt by TPnlted States 
for ladians 

Secretary of Interior was not a 
necessary party to proceedingr to 
establish cartway over land held In 
trust by the 'United States for In- 
dlans.—State v. Adams, 196 S.E. 822, 
213 N.C. 243. 

16. La.—^Martlnl t. Cowart, App., 
23 So.2d 665. 


17. Tex.—Dwyer v. Olivari, 16 S.W. 
800. 

.60 G.J. p 384 note 5. 

18. Mo.—Wells V. Harris, 38 S.W. 
1101, 137 Mo. 512. 

19. Mo.—Wells V. Harris, supreu 

20 . Cal.—Geary v. San Diego Coun¬ 
ty, 40 P. 800, 107 CaL 630. 

N.C.—^Warlick v. Lowxnan, 9 S.S]. 

458, 103 N.O. 122. 

60 C.J. p 384 note 8. 

21. Or.—^Towns v. Klamath County, 
63 P. 604, 33 Or. 225, 233. 

22. Or.—^Towns v. Klamath County, 
supra. 

(50 C.J. P 384 note 10. 
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23. Mo.—Allen v. Welch. 102 S.W. 
666, 125 Mo.App. 278. 

60 C.jr. P 384 note 12. 

24. Mo.—Allen v. Welch, supra. 

25. Mo.—Allen v. Welch, supra. 

26. Mo,—Allen v. Welch, supra. 

60 C.J. p 384 note 16. 

27. Mo.—Allen v. Welch, supra. 

28. Mo.—^Fltzmaurlce v. Turney. 
114 S.W. 504, 214 Mo. 610. 

29. Mo.—Allen v. Welch, 102 S.W. 
665. 126 MO.APP. 278. 

60 C.J. P 884 note 18. 

30. Mo.—Allen v. Welch, supra. 

50 C.J. p 384 note 19. 

31. Ga.—Porter v. Poster, 90 S.B. 
,967, 146 Ga. 164. 
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dent.32 The petition’ is not required to be so 
formal and precise as ordinary pleadings,®^ and 
will be upheld if it contains enough to show with 
reasonable certainty the jurisdictional facts.^^ Like- 
wise, where the statute expressly designates' what 
facts shall be set forth, it is not essential to set 
out any other facts than those so designated.35 

No other or greater number of signatures to the 
petition than prescribed by statute is necessary.^® 

Necessity, Where the right to a private road is 
limited by constitution and statute to cases of neces- 
sity, as discussed supra § 5, it is indispensable that 
a petition should allege the necessity for the road.37 
Where the petition fails to show this fact, it is de- 
niurrable,38 and the court acquires np jurisdiction 
to prqceeil39 With respect to the sufficiency of 
the allegation of necessity, the petition may either 
follow the language of the statute or constitution, 
as the case may be,**^. or allege facts which show 
the necessity of the proposed road with reasonable 
certainty. 

Person to be benefited. The petition should state, 
in terms and truly, the person for whose benefit the 
projected road is to be,^^ and show that petitioner 
is one of .the class of persons for whom the road 
may be laid out^^ 

Statutory auihorization and designation of route, 
The petition must show that the road is one which 


the statute authorizes.**^ It miist describe with 
reasonable. certainty the route desired,^^ although 
it has been held that it need not set out the points 
of beginning and termination and the courses and 
distances with the exactness necessary in a peti¬ 
tion for a public road,^® The termini must be 
described with reasonable certainty othcrwise 
the petition will be insufficient to give jurisdic¬ 
tion,and an order for the opening of the road 
on such petition cannot be sustained.^® Where, 
however, the termini of the road are described with 
reasonable certainty, this will be sufl&cient.®® 

Waiver of objections. Defects in the petition 
consisting merely of informalities of statement must 
be deemed waived, when raised for the first time 
after the jury have been impaneled.^^ ,If it can 
be considered a valid objection to the petition that 
it was not sworn to, proceeding to trial without 
raising the objection constitutes a waiver thereof,®^ 

c. Bond 

Where a statute so requires, a bond must be flied 
With the petition In order to Invest the tribunal with 
Jurisdiction to act on the petition. 

Some statutes require that a bond be filed with 
the petition in order to invest .the tribunal with 
jurisdiction to act on the petition.53 If the bond 
does not substantially comply with such statutes, no 
jurisdiction of the proceedings is acquired,®^ and 
a defect in the bond cannot, at a late stage in the 


Lia.—Wells v. Anfflade, App., 23 So. 
2d 469, rehearing refused 23 So.2d 
741. 

50 C.J. p 384 note 20. 

Petltioxis snfllcient 

Lia.—^Estopinal v. Storck*s Estate, 
App., 44 So.2d 704—^Wells v. An- 
rlade, App., 23 So.2d 469, rehear- 
insr refused 23 So.2d 741, 

N.C.—Pearce v. Prlvette, ,196 S.E. 
843, 213 N.a 601. 

32. Mo.—Wlese v. Thien, 214 S.W. 
853, 279 Ho. 524, 5 AL..R. 1552. 

50 cur. p 384 note 21. 
gnbstantial coBaplianoe 

The petition must be in substan¬ 
tia! oompliance with the reaulre- 
ments of the statute.—Geary v. San 
Diego County, 40 P. 800, 107 Ca!. 
530. 

33. N.d—Warlick v. Lowman, 9 S. 
E. 458, 103 N.C. 122. 

50 C.J. p 384 note 22. 

34' N.C.—Warlick v. Liowman, su¬ 
pra. 

35. Mo.—State V. McElhinney, 151 
aw. 457, 246 Ma 44. 

60 aJ. p 384 note 24. 

83. Tex.—Galveston, ete., R. Co- v. 


Baudat, 45 S.W. 939, 18 Tex.Civ. 
App. 595. 

50 C.J. p 384 note 25. 

37. Mo.—Welch v. Shipman, 210 S. 

W.2d 1008, 357 Mo. 838. 

60 C.J. p 384 note 27. 

38- Ga.—Neal v. Neal, 60 S.E. 929, 
122 Ga. 804. 

39. Mo.—Colville v. Judy, 73 Mo. 
651. 

40. Mo.—^Barr v. Plynn, 20 Mo.App. 
383. 

50 C.J. p 385 note 30. 

41- N.a— Barber v. Grlffln, 74 S.B., 
110, 158 N.C. 348. 

50 C.J. p 385 note 31. 

AUesrations held sofflolent 
Mo.—^Richter v. Rodgers, 37 S.W.2d 
523. 327 Mo. 543. 

50 C.J. P 385 note 31 [aJ. 

42. Me.—^Pernald v. Palmer, 22 A.. 
467. 83 Me. 244.* 

43- N.C.—^Ford V. Mannlngr, 67 S.E. 
325, 162 N.C. 151. * 

50 C.J. P 385 note 33. ' • 

44- 111.—Randolph v. JBtna High- 
way Comrs., 8 111.App. 128. 

50 C.J. p 385 note 34. ’ j 
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45. Conn.—^Perkins ▼, Colebrook, 35 
A 772. 68 Conn. 113. 

50 C.J. p 385 note 35. 

Location and termini senerally see 
supra § 2. 

Descxiptlon. held sufficient 

Mo.—State ex rei. Palmer v. Elliff, 
58 S.W.2d 283, 332 Mo. 229. 

46. Mo.—State ex rei. Palmer v. 
Elliff, supra. 

47. 111-—Highway Comrs. v. Mal- 
lory, 21 I11.APP. 184. 

50 CJ. p 386 note 36. 

48. * 111-—^Hiffhway Comrs. v. Mal- 
lory, supra, 

49. Pa.—^In re Eeelingr^s Road, 69 
Pa. 368. 

50. Or.—^Towns v. Klazhath County, 
53 P. 604, 33 Or. 226. 

50 C.J. p 385 note'39. , 

61. N.C.—^Warlick v. Lowman, 9 S. 
E. l46S, 103 N.C. 122. 

52. Mich.—^Palmer v. Clement, 12 
N.W. 908, 49 Mich. 45. 

5^ Cal.—Geary v. San Diegro Coun¬ 
ty, 40 P. 800, 107 Cal. 630. 

54. Cal.—Geafy v. San Dle^go Coun¬ 
ty, supra. 
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procceding, be cured by filing an amended bond^S 
However, the validity of the bond is not affected 
by inaccLirate recitals as to the petition, if the peti- 
tion is sufficiently identified;®® nor can the validity 
of the bond be attacked collaterally.67 

§ 8, - Commissioners, Viewers, Jurors, 

Surveyors, and Like Ofi&cers 

a. In general 

b. Appointment, qualification, and eligi- 

bility 

c. Acts and proceedings 

d. Report 

e. Return of report and proceedings 

thereon 

a. liL General 

On the filing of a petition for the establishment of a 
private road, the statutes generaliy provide for the ap¬ 
pointment of commissioners, vle^vers, a Jury, or the like 
to view the proposed road and determine matters re- 
latlng to its establishment. 

While under most statutes when a petition is 
presented to the court or tribunal for the establish¬ 
ment of a private road, provision is made for the 
appointment of commissioners, viewers, or the like 
to view. the proposed road and determine matters re- 
lating to its establishment,®* under some statutes 
these matters arc for a jury.®* Under a statute 
providing that one of the viewers appointed shall 
be a surveyor, it is not necessary that the court 
should appoint a county surveyor.®® 

b. Appointment, Qualification, and Eligibility 

(1) In general 

(2) Notice of application for appoint¬ 

ment 

(3) Answer 

(4) Order of appointment 


(1) In General 

It Is not necessary or proper that the court should 
find the proposed road a necessity as a prellminary for 
appointlng commissioners. The commissioners must take 
the oath prescribed by statute and must be dlslnterested. 

It is not essential that the court should find the 
proposed road a necessity as a preliminary for ap- 
pointing commissioners.®! On the contrary, the 
only questions for determination are whether the 
petition shows facts which under the statute en- 
title applicant to have commissioners appointed,®2 
and who shall be appointed commissioners.®* Ac- 
cordingly, where a prima facie showing of necessity 
is made by applicant who seeks to estabUsh a 
private road, the court has no right to proceed to try 
that issue,®^ but should appoint commissioners,®® 
who, after going on and investigating the premises, 
make their recommendations in the form of a re¬ 
port to be disposed of thereafter on exceptions filed 
by the litigant who is dissatisfied with it.®® It is 
no objection to the appointment of a committee that 
a committee has been previously appointed on the 
same petition, and has made a report which had 
been set aside,®^ and statutes making it necessary to 
pay compensation to the owner of the land over 
which the road is to be laid out before it is opened 
do not make such payment a prerequisite to the 
appointment of commissioners to lay out the road.®* 

Qualification. ’ After appointment by the court, 
the commissioners are swom to discharge their 
duties faithfully and impartially.®® Accordingly, if 
a county surveyor is appointed, it is as essential for 
him to take the oath as it is for the others,*^® and 
his failure to- do so nullifies the entire proceed- 
ingsJ! In some jurisdictions the oaths of jurors 
need Uof be reduced to writing^^ or shown by the 
record.7* 


55. Cal.—Geary v. Sait Dlegro Coun¬ 
ty, supra. 

50 C.J. p 385 note 44. 

66. Cal.—^Marlposa County v. 

Knowles, 79 P. 626, 146 Cal. 1. 

57. Cal.—^Madera County v. Ray- 
mond Granlte Co„ 72 P. 915, 139 
Cal. 128. 

5R Ga.—^Porter v. Ftoster, 90 S.B. 
967, 146 Ga. 164. 

Ky.—MItchell v. Skldmore, 181 S.W. 

2d 267, 297 Ky. 766. 

Pa.—In re Private Road In Juniata 
Tp., 61 Pa.Dlst. & Co. 418. 

59. N.C.—Garris v. Byrd, 49 S.B.2d 
626, 229 N.C. 343, 

50 C.J. p 386 note 48. 

SCeans of enforcement of order of 
olerk 

Where order of clerk fixes rlg-ht 
of petitloner to a way of infirress to, 

72 C.J.S.--69 


and egress from, petitloner's land 
over defendant's land to state hlg-h- 
way* appointment of Jury of view to 
locate, lay out, and mark the bounds 
of the easement thus established Is 
the mechanics. In the nature of an 
execution, provided for the enforce¬ 
ment of the order.—^Trlplett v. Lall, 
41 S.B.2d 766, 227 N.C. 274. 

6a Idaho.—^LataJx County v. Has- 
further, 88 P. 433, 12 Idaho 797. 

61. Mo.—^Riohter v. Rodgers, 37 S. 
W.2d 623, 327 Mo. 643. 

60 C.X P 386 note 68. 

62. Ky,—Exall v. Holland, 179 S.W. 
241, 166 Ky. 316. 

63. Ky.—^Exall v. Holland, supra. 

64. Ky.—^Mitchell v. Skldmore, 181 
S.W.2d 267, 297 Ky. 756. 

65. Ky.—^MItchell v. Skldmore, su¬ 
pina. 


66. Ky.-^Mltchell v. Skldmbre, su¬ 
pra. 

67. Conn.—^Reynolds t. Reynolds, 
16 Conn. 83. 

60 C.J. p 386 note 60. 

68. Ga.—Green v. Reeves, 6 S.B. 
866, 80 Ga. 806. 

(B9. Idaho.—^Latah County v. Has- 
further, 88 P. 483, 12 Idaho 798. 
Ky.—Skldmore v. MItchell, 181 S.W. 
2d 267, 297 Ky. 766. 

70. Idaho.—^Latah County v. Has- 
further. 88 P. 483, 12 Idaho 798. 

71. Idaho.—^Latah Coimty v. Has- 
further, supra.. 

72. Tex.—Galveston, etc., R. Co. v, 
Baudat, 46 S.W. 939, 18 Tex.Clv. 
App. 696. 

73. Tex.—Galveston, etc., R. Co. ▼. 
Baudat, supra. 
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Eligibility. The statutes generally provide that a 
member of a tribunal laying out a road shall be dis- 
interested.74 Accordingly sons or nephews of peti- 
tioner are disqualified to act.*^® However, a person 
is not disqualified to act by having served in previ- 
ous ineffectual proceedings taken by the same per¬ 
son to obtain another right of way to the same 
land.”^® 

Objections to the commissioners on the ground 
of disqualification may be waived,^^ as where there 
is a failure to make timely objectioni^ 

(2) Notice of Application for Appointment 

In the absence of a wafver, there must be a compll- 
ance with statutory requirements that notice be glven 
to the owners of the land, over which the proposed road 
is to be laid out, of the time when and place where the 
appllcation for the appointment of vlewers will be made. 

There must be a compliance with statutory re¬ 
quirements that notice be given to the owners of 
the land, over which the proposed road is to be 
laid out, of the time when and place where the 
application for appointment of viewers will be 
made,^® unless the requirement is waived.S® Ac- 
cordingly, one who participated in the selection of 
viewers or commissioners,or was present at the 
hearing before the ordinary and made no objection 
to the appointment, qj. failed to raise the issue of 
want of notice by an exception to the report,®^ or 
delayed in making the objection until the report was 
filed,®^ waives any want of notice of the intended 
application. 

(3) Answer 

In Jurisdictions where no hearing Is had before the 
commissioners, an answer to the application for the ap¬ 
pointment of commissioners is not necessary or proper 
and does not make an issue. 

In jurisdictions where no hearing is had before 
the commissioners, as discussed infra subdivision 


c (2) of this section, an answer to the application 
for the appointment of commissioners is not neces¬ 
sary,®® is not proper,®® does not make an issue,®'^ 
and may be rejected,®® or, if filed, it may be disre- 
garded,®® since the only issues are those presented 
by the commissioneris report and exceptions there- 
to.®® 

(4) Order of Appointment 
The order appointlng viewers must recite the Jurls- 
dlctlonal facts and shouid specify the character of no¬ 
tice to be given. 

The order appointing viewers must recite the ju- 
risdictional facts,®^ and whenever it fails so to do 
the proceeding shouid be dismissed vrithout preju- 
dice.®2 Where petitioner does not apply for a par- 
ticular route, the commissioners shouid be directed 
to report the one they consider most practical and 
convenient,®® and the order shouid specify the 
character of notice to be given.®^ However, no¬ 
tice of the order making the appointment is waived 
by appearing in court and contesting on the merits 
a proceeding to locate the road®® or by failing to 
raise the issue of want of notice by an exception 
to the report.®® 

Seal When so provided by statute, the order 
must be under the seal of the court,®^ and its omis- 
sion is a defect and not a mere informality;®® and 
the order is void when the seal is not attached until 
after the report of the viewers is filed.®® The court 
has no power to supply the omission of the seal on 
the retum of the order and report.^ Where, how¬ 
ever, an order to view on a petition to lay out a 
private road is correctly captioned as being in the 
court of quarter sessions, and is signed by the clerk 
thereof, who is also the clerk of the orphans’ court, 
but the seal of the orphans' court is erroneously 
aj05xed to the order in lieu of the seal of the court 
of quarter sessions, the record may be amended by 
substituting the correct seal.®- 


74- Idaho.—^Latalx County v. Has- 
further, 88 P. 433. 12 Idaho 797. 
76. Me.—Lyou v. Hamor, 73 Me. 66. 

76- Mich.—^Palmer v. Clement, 12 N*. 
W. 903. 49 Mich. 46. 

77- Ala.—^Liong v. Butler County 
Comrs. Ct.. 18 Ala. 482. 

60 C.J. p 386 note 57. 

78. N.T.—^People v. Taylor, 34 Barb. 
481. 

50 C.J. p 386 note 67. 

79. Ky.—^Martin v. Morgran. 221 S. 
W. 623, 188 Ky. 122. 

50 C.J. p 386 notes 63, 64. 

80. Ky.—^Martin v. Morgan, supra. 

81. Ga.—Green v. Beeves, 6 SJEI. 
865, 80 Oa. 805. 

88 . Ga.—Green v. Beeves. supra. 


83. Ky.—Martin v. Morgan, 221 S. 
W, 623. 188 Ky. 122. 

84. Pa.—^Matter of Dennison Tp. 
Private Boad, 13 Pa.Super. 227. 

85. Ky.—^Martin v. Morgan. 221 S. 
W, 623, 188 Ky. 122. 

86- Ky.—^Martin v. Morgan, supra. 

87. Ky.—^Martin v. Morgan, supra. 

88. Ky.—^Martin v. Morgan, supra. 

89. Ky.—^Martin v. Morgan, supra. 

90. Ky.—Martin v. Morgan, supra. 
91- Ky.—Abney v. Bamett. 1 Bibb 

557. 

60 C.J. p 887 note 77, 

92. Ky.—^B:arnes v. DraJce, 44 S.W. 
444, 103 Ky. 134, 19 Ky.L. 1794. 

93. Ky.—Hughes v. Shehan. 234 S. 
W. 285. 192 Ky. 619. 

930 


94- Pa—^Tn re Union Tp. Private 
Boad. 14 Pa.Co. 436. 

95- Or.—^Towns v. Klamath County. 
63 P. 604. 33 Or. 226. 

96. Ky.—Martin v. Morgan, 221 S. 
W. 623, 188 Ky. 122. 

97- Pa—^In re Bryson’s Boad, 2 

Penr. & "W, 207—^In re Lower Tow- 
amensing Tp. Private Boad, 25 Pa 
Co. 305. 

98. Pa.—^In re Bryson^s Boad, 2 

Penr. & W. 207. 

99. Pa—^In re Lower Towamensing 
Tp. Private Boad, 26 PaCo. 306. 

1. Pa—^In re Bryson's Boad, 2 
Penr. & W. ^07. 

8. Pa—^Petition of Knox, 46 Pa 
Dist. & Co. 408, 1 Lawrence L.X 
249. 
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c. Acts and Froceediiiga 

(1) In general 

(2) Hearing 

(1) In General 

Statutes providing for the appointment of commis- 
sioners and viewers create a speciai tribunal to deter- 
mine the necessity and locatlon of a proposed private 
road and aiso the amount of damages to be paid to the 
landowner over whose land the road is to pass. 

A statute providing for the appointment of view¬ 
ers on a petition for a private road has been held to 
create a tribunal for a speciai purpose,^ and to en- 
dow it with an authority that no court has the right 
to destroy.^ Under such statute, the necessity for 
the road,® its locition,® and the amount of dam- 
ages*^ are exclusively within the jurisdiction of the 
viewers whose decision on such matters is not sub- 
ject to review by the trial court,^ although their 
actions are subject to review by the trial court, in 
the same manner as the actions of the trial court are 
subject to review by appellate courts.^ Accordingly, 
although the trial court must accept the determina- 
tion of the viewers as to the question of necessity, 
inquiry into the regularity of road proceedings is 
not precluded,^^ and, if the viewers acted dis- 
honestly or corruptly, their conduct may be inquired 
into and their action set asideA^ 

If the viewers agree that there is a necessity for a 
road, they should proceed to lay out the proposed 
road^® in such a manner as will do the least injury 
to private property,!^ and, also, as far as practica- 
ble, as will be agreeable to the desire of petitioner.i® 
In determining the route to be followed by a 
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private road, the viewers should naturally consuit 
petitioner,!® and their adoption of the route pro¬ 
posed by him is no possible indication of partiality 
or bias on their part.^^ 

On the other hand, in some jurisdictions, although 
the laying off of the private road,!® and the question 
of damages,!® are for the jury of view, their find- 
ings are subject to review by the trial court.®® 

(2) Hearing 

Although under some statutes no hearing Is afforded 
to the parties except by way of exceptlons to the report 
of the commissioners, under other statutes a hearing 
may be had before the commissioners or viewers on the 
Issue of the necessity of the proposed road. 

Although under some statutes no hearing is af- 
forded to the parties®! except by way of exceptions 
to the report of the commissioners, as discussed 
infra subdivision e (3) of this section, other stat¬ 
utes provide for a hearing before the commissioners 
or viewers,®® on the issue of the necessity of the 
proposed road.®® 

Notice, Personal notice must be given to the 
owner or owners of the land, over which the pro¬ 
posed road is to pass, of the time and place of the 
meeting of the viewers, in order to determine the 
question as to the necessity of such road.®^ How- 
ever, the objection of want of sufficient notice is 
waived where the owner has appeared at the hear¬ 
ing and contested on the merits,®® or has appeared 
and put in his claim for damages and has had as 
full opportunity' to be heard as though a valid no¬ 
tice had been given.®® 


3. Pa.—^In re Private Road In 

Juniata Tp., 61 Pa.Dist. & Co. 418. 

4. Pa.—^In re Private Road in 

Juniata Tp., supra. 

B. Pa.—^In re Private Roa4 in 

Juniata Tp., supra. 

Necessity grenerally see supra § 6. 
Flndlnfir held JustlfLed 
A board of viewers Is entlrely 
Justlfled In findingr that a right of 
way is necessary to land completely 
surrounded by lands of others, where 
the only suggested, alternative routes 
are one which is frequently under 
water and would require bridglng a 
stream and another which is devi- 
ous and hilly, ha.s not been used for 
many years, and would be very ex- 
pensive to improve.—^In re Private 
Road in Juniata Tp., suprcu 


6. Pa.—^In re Private 
Juniata Tp., supra. 

Road 

In 

7. Pa.—^In re Private 
Juniata Tp., supra. 

Road 

in 

8- Pa.—^In re Private 
Juniata Tp., supra. 

Road 

in 


9. Pa.—^In re Private 

Juniata Tp., supra. 

Road 

in 

Review by appellate courts see 
fra § 11. 

in- 

10. Pa.—^In re Private 
Juniata Tp., supra. 

Road 

In 

11. Pa.—^In re Private 
Juniata Tp., supra. 

Road 

in 

12 . Pa.—^In re Private 
Juniata Tp., supra. 

Road 

In 

13. Pa.—^In re Private 
Juniata Tp., supra. 

Road 

In 

14. Pa.—^In re Private 
Juniata Tp., supra. 

Road 

in 

15. Pa.—^In re Private 
Juniata Tp., supra. 

Road 

in 

16. Pa.—^In re Private 
Juniata Tp., supra. 

Road 

in 

17. Pa«—In re Private 

Road 

in 


Juniata Tp., supra. 

18. N.C.—Garris v. Byrd, 49 S.H.2d 
626, 229 N.C. 343. 

19. N.C.—Garris v. Byrd, supra. 

20. Conn.—^Reynolds v, Reynolds, 
15 Conn. 83. 


N.C.—Garris v. Byrd, 49 S.B.2d 625, 
229 N.C. 343. 

21. Ky.—^Kirk-Chrlsty Co. v. Ameri¬ 
can Assoc.. Inc., 108 S.W. 232, 128 
Ky. 668, 32 Ky.L. 1177. 

No Issnes should be heard in the 
case until the report of the com¬ 
missioners comes in and it is def- 
initely settled where the road will 
be located.—^Kirk-Chrlsty Co. v. 
American Assoc., Inc., supra. 

22. Pa.—^In re Road in Pium Creek 
Tp., 1 A, 431, 110 Pa. 644. 

23. Conn.—^Reynolds v, Reynolds, 
15 Cozm. 83. 

24. Pa.—^In re Road in Conemaugh 
Tp., 20 Pa.I>lst. & Co. 428. 

50 C.J. p 387 note 86. 

25. N.T.—^Mohawk, etc., R, Co. v. 
Artcher, 6 Paige 83. 

26. Tex.—Galveston, etc., R. Co. v. 
Baudat, 45 S.W. 939, 18 Tex.Civ. 
App. 595. 
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d. Beport 

A report of the viewers of thelr proceedlngs fs nec- 
essary to the proper establishment of a private road. 
It shouid substantially conform to the petition and order 
of appointment and contaln a statement of all the facts 
necessary to entitie the applicant to the road. 

A report of the viewers of their proceedings is 
necessary to the proper establishment of a private 
road.27 The report shouid substantially conform to 
the petition and order of appointment,and con- 
tain a statement of all the facts necessary to entitie 
applicant to the road.29 

It is not necessary for the committee to direct in 
its report the particular kind of fences which peti- 
tioners shall build in the places designated for that 
purpose, where the law fumishes a sufficient guide 
on the subject.®® 

A declaration in the report, in direct contraven- 
tion of the statute, that the road shall remain such 
as long as the petitioner shall keep it in repair, and 
no longer, invalidates the whole proceeding and 
the fact that the selectmen did not intend to annex 
such a condition, having taken the clause contain- 
ing it from a book of forms, does not justify the 
court in permitting them to amend their report by 
striking out the clause so as to validate their pro- 
ceedings.^^ 

DescripHon. The report must describe the road 
by metes and bounds, courses and distances,®® and 
fix the width of the road as a basis for the computa- 
tion of damages,94 unless the statute under which 
the proceeding was instituted itself provides that 
the road shall be of a given width, and does not ex- 
pressly require it to be specified in the report.35 
Likewise, the report must fix and designate the 
termini of the private road with the precision re- 


quired by the statute.96 Thus the terminal points 
of the road as contained in the report of viewers 
must correspond with those stated in the petition 
and order but it is sufficient if ttiere is sub- 
stantial conformity in this particular.98 The report 
will be sustained against the objection that it fails 
to fix the termini of the road, if the report^® or a 
draft which by the statute is made an essential 
part of the report,^® locates the termini with rea- 
sonable certainty, since mathematical precision is 
not required. 

Necessity of road. The report of the commis- 
sioners must contain a statement as to the necessity 
of the proposed road;^^ otherwise the report will 
be fatally defective.^2 it bas been held, however, 
that it will be sufficient to state generally that there 
is "occasion for the road,”^® or to make a report 
that the road is for private use.^^ 

Notice of view to landowner. A report of viewers 
must show personal notice to the owner of the land, 
over which it is proposed to lay out a road, of the 
time and place of view.^s 

Certifying regar d had to public convenience. 
Where a private road laid out under the statute is 
not a road strictly for private use, but is open to 
the use of the public, a failure to certify that in the 
laying out of the road regard was had to the public 
convenience is fatal to the validity of the report.**® 

Damages. The commissioners‘must find and re¬ 
port the damages to which the owner of the property 
over which the road is to be laid is entitled.**^ 

Waiver of defects. A petitioner cannot object to 
the report of the committee appointed to hear the 
application on the ground that such report con- 
tains irrelevant findings of fact, if he made no ob- 


27. Gra.—'Porter v. Foster, 90 S.E. 
967, 146 Q&. 154. 

Ky.—Skldmore v. Mitchell, 181 S.W. 

2d 257, 297 Ky. 756. 

Pa.—In re Private Road in Juniata 
TPn 61 Pa.I>ist. & Co. 418. 

28. Pa.—^In re Lower Merion Road, 
58 Pa. 66. 

50 aJ. p 387 note L 

29. Ky.—Martin v. Morgan, 221 S. 
W. 623. 188 Ky. 122. 

ao. Oonn.—Reynolds v. Reynolds, 15 
Gonn. 88. 

31. K.H.—^In re Brown, 51 ir.BL 367. 

32. NRL—^In re Brown, supra, 

33. Ky.—Martin v. Morgan, 221 S. 
W, 623. 188 Ky. 122. 

Mo.—State ex rei. Palmer v. BllifT, 
58 S.W.2d 283, 332 Mo. 229. 

Pa.—^In re Road in Conemaugli Tp., 
20 Pa.Bist & Co. 428. 


, Liocation and termini generally see 
supra S 2. 

34. Pa.—^In re Pium Creek Tp. Road, 
1 A. 431, 110 Pa. 644. 

35. Del.—^In re Rickards, 58 A. 945, 
21 Del. 17. 

36. Pa.—^In re Road in Conemaugh 

I Tp., 20 PaDist. & Co. 428. 

37. Pa.—^In re Seiple*s. Private 

Road, 8 Pa-Dist. & Co. 303. 

50 C.J. p 388 note 13. 

38. Pa.—^In re Sprlngfield Road, 73 
Pa. 127. 

50 C.J. p 388 note 14. 

39. Pa.—^In re Springfleld Road, 73 
Pa 127. 

50 C.J. p 388 note 15. 

‘40. Pa.—^In re South Abington Tp. 
Road, 109 Pa 118. 

50 C.J. p 388 note 16. 

41, Ky.—Skidmore v. Mitchell, 181 
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S.W.2d 257, 297 Ky. 756—Vice v. 
Eden, 68 S.W. 125, 113 Ky. 266, 24 
Ky.Ii. 132. 

Pa—^In re Road In Conemaugh Tp., 
20 PaDlst. & Co. 428. 

50 O.J., p 387 note 6. 

42. Pa—^In re Road in Conemaugh 
Tp., supra 

43. Pa.—^In re Pocopson Road, 16 
Pa 15, 17. 

60 C.J. p 387 note 7. 

44. Pa—^In re Reserve Tp., 2 Grant 
204. 

45. Pa— In re Plumcreek Tp. Road, 
. 1 A. 431, 110 Pa 644. 

50 C.J. p 388 note 21. 

46. N.J.—^Parmley v. White, 85 IT. 
J.Law 203. 

47. Ky.—^aiartin v. Morgan, 221 S. 
W. 523, 188 Ky. 122. 
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jection at the hearing to the admission of the evi- 
dence oaa 'wliich such findings are bascd>* 

e. Betam of Beport and Proceedmgs Tliereon 

(1) In general 

(2) Amendments 

(3) Objections and exceptions 

{4) Confirmation 

(1) In General 

The report of proceedings to establish a private road 
must be made and flied wlthin the time provided by stat¬ 
ute, the usual requfrement belng that the report shall 
be made to the next term oif court after the appofntment 
of the viewerfc 

The report of proceedings to establish a private 
road must be made and filed within the time pro¬ 
vided by statute,^® and the usual requirement is 
that the report shall be made to the next term of 
court after the appointment of the viewers,50 in 
order to allow time for filing exceptions to the re¬ 
port, if necessary.®^ Accordingly, it has been held 
that it is not proper for viewers to assemble on the 
ground, assess the damages, and make their report 
to the court on the day on which they were ap- 
pointed,52 and for the court on the next day to 
confirm the report absolutely.^s 

Subscquent views. Some statutes make provision 
for a petition for a review.^^ Where a petition for 
a review is filed to the report of viewers appointed 
by the court to lay out a private road, petitioner 
is estopped, by his act in requesting the review, to 
question the regularity of the original petition and 
the report thereon.55 If the original petition and 
report of viewers are irregular in any way, the 
landowner^s remedy is by proceedings to set them 
aside, rather than to file exceptions which do not 
cover any of the necessary facts which will justify 


the court in dismissing the petition or setting aside 

the report.56 

(2) Amendments 

Although the court may have no power to alter the 
report, a mere clerical error In the report Is amendable. 

Although, the court may have no power to alter 
the report, where its power is limited to a rejection 
or confirmation of the report,67 a mere clerical error 
in the report is amendable.®* If an amendment is 
desired, the proper remedy is an application for the 
recommitment of the report to the viewers for cor- 
rection,®* although it has been held that the action 
of the court in accepting an amended report may 
be regarded as an equivalent of. its having been 
recommitted to the viewers for correction.®® 

(3) Objections and Exceptions 

Under some statutes, If the owner of the land over 
which the road Is proposed to be lald out desires to re- 
sist the application, he may do so by filing exceptions 
to the commissioners' report. 

Under some statutes, if the owner of the land 
over which the road is proposed to be laid out de¬ 
sires to resist the application, he may do so by filing 
exceptions to the commissioners’ report.The 
purpose of the exceptions to the commissioners’ re¬ 
port is to challenge the finding,®* and to obtain a 
review as by an appeal.®* Accordingly, if an issue 
is made on,a particular item, or for a particular 
cause, by exceptions, the effect is to vacate the com- 
missioners’ award.®^ 

An owner’s motion to dismiss proceedings for a 
road over his land on the ground that he had not 
been served with notice, made only two days after 
the report was filed, is prematurely made, where it 
does not appear that it was not the intention of the 
parties to give the notice.®® 


48. Conn.—^Perklns v. Colebrook, 35 
A. 772, 68 Conn. 113. 

49. Pa.—^In re Koad in Conemaugh 
Tp., 20 Pa.Dist. & Co. 428. 

•BO. Pa.—^In re Boyer's Road, 37 Pa. 
257—^In re Road In Conemaugh 
Tp., 20 Pa.Dist & Co. 428. 

Bl. Pa.—^In re Boyer’s Road, 37 Pa. 
267. 

B2. Pa.—^In re Boyer’s Road, supra. 

B3. Pa.—^In re Boyer*s Road, supra. 

B4. Pa.—^In re Private Road In 

West Providence Tp. over Lands 
of Smith, 101 Pa.Super. 9. 

BS. Pa.—^In re Private Road In 

West Providence Tp. over Lands 
of Smith, supra. 

Be. Pa.—^In re Private Road in 

West Providence Tp. over Liands 
of Smith, suprcL 


57. Pa.—In re Beigh’s Road, 23 Pa. 
302. 

58. Pa.—In re Thompson^s Private 
Road, 26 A. 414, 164 Pa. 541. 

60 C-J. p 388 note 24. 

59. Pa.—^In re Boyer's Road, 37 Pa. 
267—In re Beigh's Road, 23 Pa. 
302. 

60. Pa.—Appeal of Elllott, 25 A. 
814, 164 Pa. 541. 

61. Ky.—Mltchell v. Bkidmore, 181 
S.W.2d 257. 297 Ky. 766—Kirk- 
Christy Co. v. American Assoc., 
Inc., 108 S.W. 232, 128 Ky. 668, 32 
Ky.L.. 1177. 

50 C.J*. p 388 note 34. 

Acts and proceedings of commission- 
ers and viewers generally see su¬ 
pra subdlvision c of thls section. 
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Street on parties not flUng ezoep- 
tions 

A report of commlssioners as to 
value of land taken for road and 
damages for taking thereof is not 
binding on litigant filing no excep¬ 
tions thereto, where one of parties 
excepts to confirmation of report 
and assigns grounds fior exception, 
thereby raising an Issue.—Skidmore 
V. Mltchell, 188 S.W.2d 434. 300 Ky. 
255. 

62. Ky.—Skidmore v. Mltchell, su¬ 
pra. 

63. Ky.—Skidmore v. Mltchell, su¬ 
pra. 

Review on appeal see infra S 11. ' 

64. Ky.—Skidmore v. Mltchell, su¬ 
pra. 

65. Ky.—Martin v. Morgan, 221 a 
W. 623, 188 Ky. 122. 
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Defenses. The owners of the land over which 
the proposed road is to be laid out may, by excep- 
tion to the report, present any defenses which they 
may have,®® and such defenses as they do not em- 
body in the exceptions to the report are conclusively 
deemed to be waived.®^ So, also, objections which 
should have been raised at an earlier stage of the 
proceedings are not available by way of exceptions 
to the report.®8 It is sufficient ground to sustain 
exceptions to the report that the road is located 
across a railroad at grade and that the tise of it 
would imperii life, limb, and property.®® 

Pleadings, The report, it has been said, serves 
much the same purpose as a petition in an ordinary 
equitable action.'^® The pleadings are deemed suflEi- 
cient if they are of such a character as clearly to 
show the questions arising and give both parties an 
opportunity to defend their rights.'^! The allega- 
tions made in the exceptions need not be traversed 
as in case of a pleading.'^^ 

Evidence. The burden of proof is on the exceptor 
to sustain the exceptions to the commissioners’ re¬ 
port On proper exceptions to the commissionei^s 
report, the owner of the land may show that the 
proposed road is not the most practical and conven¬ 
ient way over the land and, by such showing, defeat 
the establishment of the particular route proposecL74 
Evidence that there had been travel over the route 
of the proposed road until a well defined road was 
wom is competent as reflecting the conditions of 
the land as to its value.^® The fact that petitioner 
has secured another way for his own use is relevant 
on the question of the necessity of a proposed 
private road and, like other facts, may be estab- 
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lished by testimony as to what applicant himself has 
said on the subject."^^ 

Expert testimony has been held admissible on the 
question of the necessity of a road.^® 

Trial. Under some statutes on exceptions to the 
report of the commissioners, the proceedings are 
tried de novo,*^^ and are conducted in general con- 
formity with the-proceedings in ordinary nisi prius 
trials.80 The trial de novo opens up the whole case 
for trial on its merits, or at least with respect to 
the issue made.®! Unless the parties agree that the 
court may try the case, the court must cause a 
jury to be impaneled to try the issues made by the 
exceptions.82 The verdict of the jury, however, 
is not conclusive on the court,®® but is only ad- 
visory,®4 and, on the report of the commissioners, 
the verdict, and other evidence, the court must de- 
termine whether the private road shall be estab- 
lished.®® Accordingly, if sufficient grounds are not 
shown for setting aside the verdict of the jury, the 
court will render judgment in conformity there- 
with.®® 

(4) Confirmation 

When the report of the commissioners Is returned 
to the court, it must proceed to establlsh the road or 
refuse It, and, if the court finds that the report Is In 
conformity with law, It will confirm the report. Where a 
statute so requires, notlce of the report must be glven. 

When the report of the commissioners is returned 
to the court, it must proceed to establish the road or 
refuse it®^ In the absence of objections or excep¬ 
tions, the report of the commissioners is binding on 
the court,®® and, if the court finds that the report 
is in conformity with law, it will confirm it®® Ac- 
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66. "Ky. —Martin v. Moriran, supra. 
67- Ely.—Martin v. Morgan, supra. 
50 C.J. p 388 note 35. 

68. Pa.—Petition of Knox, 46 Pa. 
I>ist&Co. 408, 1 X-awrence L-J. 
249. 

50 C.J. p 389 note 36. 

69. Pa.—^In re Harbaugh’s Boad, 8 
Pa-Co. 671. 

7a Ky.—^Martin v. Morgan, 221 S. 
W. 523, 188 Ky. 122. 

71. Ky.—Skldmore v. Mitchell, 188 
. iS.W.2d 434, 300 Ky. 265. 

72. Ky.—Skldmore v. Mitchell, su¬ 
pra. 

78. Ky.—Skldmore v. Mitchell, su¬ 
pra—^Black Mountaln Corporation 

V. Appleman, 33 S.W.2d 327, 236 
Ky. 510. 

74, Ky.—Moore v. Bentley, 248 S. 

W. 890, 198 Ky. 346—Hughes v. 
Shehan, 234 S.W. 285, 192 Ky. 619. 

75. Ky,—^Martin v. Morgan, 221 S. 
W. 623, 188 Ky. 122. 


76- Ky.—^MoCauley v. Dunlap, 4 B. 
Mon. 57. 

77. Ky.—^McCauley v. Dunlap, su¬ 
pra. 

78. Ky.—Vice v. Bden, 68 S.W. 126, 
113 Ky. 255, 24 Ky.L. 132. 

50 C.J. p 387 note 96. 

79- Ky.—Skldmore v. Mitchell, 188 
S.W.2d 434, 300 Ky. 255. 

80. Ky.—Skldmore v. Mitchell, su¬ 
pra. 

81. Ky.—Skldmore v. Mitchell, su¬ 
pra. 

82. Ky.—Exall v. Holland, 179 S.W. 
241, 166 Ky. 316—McCauley v. 
Dunlap, 4 B.Mon. 57. 

View of land 

Whether or not the passway is 
necessary is a question to be deter- 
mined from the circumstances, and 
the Jury may be sent by the court to 
view the land.—^Vlccv. Bden, 68 S. 
W. 125, 113 Ky. 256, 24 Ky.K 132. 
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83. Ky.—Vice v. Bden, supra—^Mc- 
Cauley v. Dunlap, 4 B.Mon. 67. 

Same walght as verdict of jury 
Ky.—Exall v. Holland, 179 S.W. 241, 
166 Ky. 315. 

84. Ky.—Vice v. Bden, 68 S.W. 126, 
113 Ky. 255, 24 Ky.L. 132. 

85. Ky.—^Vlce v. Bden, supra. 

Ky.—^McCauley v. Dunlap, 4 B.Mon. 
67. 

86. Ky.—Exall v. Holland, 179 S.W. 
241, 166 Ky. 315. 

87- Ky.—Vice v. Bden, 68 S.W. 126, 
113 Ky. 256, 24 Ky.L. 132. 

88. Ky.—Skldmore v. Mitchell, 188 
S,W.2d 434, 300 Ky. 255. 

Conflxmatloit luuLecessary 

The decislon of the jury becomes 
effective without confirmation by 
the court if neither party makes a 
timely appllcatlon tb the court— 
Matter of Bell, 228 N.T.S. 649, 181 
Mlsc. 734. 

89. Bly.—^Black Mountaiu Corpora- 
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cordingly, if the report is favorable to the proposed 
road, it may be established and recorded.^o 

No confirmation nisi of a report is necessary 
where at the term to which the report is made a 
review was awarded, the effect of which was to 
suspend any judgment on the report.^^ 

Notice of report. There must be a compHance with 
statutory provis-ions as to notice of the report of 
the commissioners.®2 Under some statutes, on the 
filing of the commissioners* report, the clerk of 
court must issue process against the owners of the 
land to show cause why the report should not be 
confirmed,®3 and a judgment establishing the road is 
a nullity if there is not a compliance with the statu¬ 
tory requirement,^^ unless the owner renders such 
notice unnecessary by entry and appearance at the 
proceedings.^5 

Order of confirmation. A confirmation of a re¬ 
port is in effect an order that the road be openedj®® 
but confirmation of a report nunc pro tunc followed 
by a simultaneous final confirmation and issue of the 
order to open the road does not cure previous in- 
forraal and unauthorized proceedings.®^ Under 
some statutes the decree of confirmation is final, 
subject to review in the proper manner,^^ and the 
road opened thereunder can be abolis'hed only in 
the manner prescribed by statute.^ 

Where the width of a road is fixed during the 
same term at which the decree of confirmation nisi 
of a report of viewers laying out a private road is 
made, it is sufficient, although omitted in the decree 
itself,2 and where, if more than one term passes 
before final confirmation, and another term there- 
after elapses before any exceptions are filed, the 
road is duly granted, it is error to vacate the decree 
of confirmation and set aside the proceedings.3 


Waiver of defects in the order of confirmation, as 
far as the landowner is concemed, results from his 
proceeding by petition to recover the damages as- 
sessed in the proceeding."* 

§ 9. - Order, Judgment, or Decree 

a. In general 

b. Conditions precedent 

a. In General 

The Judgment establishing a private road must re- 
cite all the facts made essentlal by statute to the estab- 
llshment of such a road. 

The judgment establishing a private road must 
recite all the facts made essential by statute to the 
establishment of such a road.5 Accordingly, the 
judgment, order, or decree should describe the 
location of the road granted;® but its failure to do 
so will not invalidate it where it referred to the 
description in the petition and report of the com- 
missioners, both of which were part of the record.*^ 
The fact that the description of the location of the 
road contained in the order laying out the road 
does not follow the language of the application is 
not fatal to the proceeding, provided the description 
in the application is incorporated in the order by 
reference and the two descriptions are not irrecon- 
cilably repugnant® 

Termini. In ordering the laying out of a road it 
is the duty of the court, in its judgment, to fix both 
termini of such way.® 

Width. Where the statute requires that the order 
of the court establishing the road shall define and 
specify its width, an omission so to do is fatal to the 
proceeding.!® However, the court may, at a subse- 
quent term, correct a mere mistake in fixing the 


tlon V. Appleman, 33 S.‘W.2d 327, 
236 Ky. 610—Exall v. Holland, 179 
S.W. 241. 166 Ky. 316—MeCauley 

V. Dunlap. 4 B.Mon. 57. 

Pa.—^In re Miller’s Case, 9 Serg*. & 

R. 35. 

90- Pa.—^In re MiUer's Case, su¬ 
pra. 

91. Pa.—In re Bei£rli’s Road. 23 Pa. 
302. 

60 C.J. p 388 note 30. 

92. Ky.—^Martin v. Morgan, 221 S. 

W. 623. 188 Ky. 122. 

93. Ky.—Skidmore v. Mltchell, 181 

S. W.2d 267, 297 Ky. 766—Martin 

V. Morgan. 221 S.W. 623, 188 Ky. 
122—^Kirk-Christy Co. v. American 
Assoa, Inc., 108 S.W. 232, 128 Ky. 
668, 32 Ky.£<. 1177. 

9^ Ky.—^Martin v. Morgan, 221 S. 

W. 623, 188 Ky. 122, 

50 C-J. p 388 note 32, 


95. Ky.—^Martin v. Morgan, supra. 

60 C.J. p 388 note 33. 

98. Pa.—^In re Beigh's Road, 23 Pa 
302. 

97. Pa—In re Reserve Tp. Road, 2 
Grant 204. 

98. Pa—^Tn re Hunter*s Private 
Road. 46 Pa 260. 

99. Pa.—^In re Hunter^s Private 
Road. supra 

Review generally see infra S H- 

1. Pa—^In re Hunter's Private Road, 
supra 

2. Pa—^In re Hunter^s Private Road, 
supra—^In re Road in Conemaugh 
Tp., 20 PaDlst.&Co. 428. 

3. Pa—^In re Hunter’s Private 

Road. 46 Pa 260: 

4. Order not flzlng width 

Pa—^In re Weaver's Road, 46 Pa 
405. 


5. Mo.—^Rlchter v. Rodgers, 87 S. 

W.2d 623, 327 Mo. 643. 

Operation and effect of Judgment 
see infra S 18. 

8. La—Wemple v. Hastham, 90 So. 

687, 160 La 247. . 

60 C.J. P 389 note 60. 

Description held sufficient 
Ark.—Roth v. Dale, 177 S.W.2d 179 
206 Ark. 736. 

7. Mo.—Fit 2 maurice v. Turney, 114 
S.W. 504, 214 Mo. 610. 

8. N.T,—Satterly v. Wlnne, 4 N.EL 
186, 101 N.Y. 218. 

9. N.C.—^Burden v. Harman. 52 N. 
C. 364. 

la Ind.—^Barnhard v, Haworth, 9 
Ind. 103. 
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widthyii allowing another term to pass before con- 
firming the report absolutely.12 jt js error to fix 
the width of the road in excess of that prescribed 
by statute.i3 Likewise, when the report estimates 
the damages for a road of a designated width, it is 
error to order the opening of a road of a greater 
width.i^ On the other hand, when the statute 
prescribes the width of the private road, there is no 
necessity, nor is there power, in the court to pre- 
scribe the width.^® 

Opening of road, If the statute provides that 
the court shall direct when the roads shall be laid 
out and when the damages shall be paid, the court 
must so direct in the decree establishing the road.^® 
The order of confirmation need not specify how 
the road shall be opened, if the law authorizing the 
proceedings specifies the manner of opening the 
road in plain and direct terms.17 

Manner of keeping in repair. It is not necessary 
for the court, in the order of confirmation, to 
specify how the road shall be kept in repair when 
the statute authorizing the proceeding provides that 
it shall be kept in repair by the persons applying for 
and using it.18 

Limiting duration. Uniess the statute expressiy 
so provides, a tribunal establishing a road has no 
authority to limit in its decree the time for the use 
of the road to a given period of the year,^® or to 
limit its duration to the necessity which required 
it20 

Negativing escistence of facts shozuing lack of 
jurisdiction, The order or decree of a court estab¬ 
lishing a private road need not negative the ex- 
istence of every fact which would show that the 
court could not properly exercise its power in the 
given case.2l 

Temporary judgment Under some statutes the 
relief granted to the proprietor of an inclosed estate 


must be of a permanent nature ,22 and a temporary 
judgment awarding a temporary private road is 

improper.23 

Damages, The compensation to be paid must be 
fixed by a judicial decree.24 

Entry, A mere verbal order for the opening of 
a road is ineffectual until entered of record.25 

Nunc pro tunc entry may be resorted to to cor- 
rect the judgment, order, or decree, 2 6 but, where 
no private road has been decreed, although the 
viewers so recommended, the court is without au¬ 
thority, on petition of the parties in interest, to 
enter a decree nunc pro tunc creating a private road 
in conformity with the viewers* recommendations.27 

b. Conditions Precedent 

Where a statute requires payment of damages for 
land taken for the opening of a private road before the 
opening thereof, it Is error to Issue an order for the 
opening of a road before the damages are paid or ten- 
dered and brought into court. 

Where a statute requires pa 3 rment of damages for 
land taken for the opening of a private road before 
the opening thereof, it is error to issue an order 
for the opening of a road before the damages are 
paid^S or tendered and brought into court^S How- 
ever, under a statute providing that, where no ob- 
jections are taken to the commissioner's report, the 
court shall order the road established and enter 
judgment for the owners for the damages assessed, 
which the petitioner shall pay to the county treas- 
urer, the court need not wait until the damages 
assessed have been actually paid by the petitioner 
to the county treasurer before rendering judgment 
establishing the way,2® but may properly enter 
judgment awarding the damages assessed and ad- 
judging the road established before such payment, 
although the part of the judgment establishing the 
road could not be enforced until the damages were 
in fact paid.2i Likewise, in the absence of ex¬ 


11. Pa.—^In re Weaver^s Koad, 45 
Pa. 405. 

12. Pa.—^In re Union Tp. Private 
Hoad, 7 Kulp 245—In re Ellnxston 
Tp. Private Road, 5 Kulp 236. 

13. Pa.—^In re Bmibuck Private 
Hoad, 77 Pa. 39. 

14. Pa.—^In re Glowes* Road, 31 Pa. 
12 . 

15. Pa.—*In re Road In Smltlineld 
Tp., 29 Pa.Dist.&Co. 208. 

13. Conn.—Reynolds t. Reynolds, 
15 Conn. 83. 

58 CXJ. p 390 note 71. 

17. Pa.—re Kyle^s Road, 4 Teates 
514. 


18. Pa.—^In re Kyle^s Road, supra. 

50 C.J. p 390 note 73. 

19- Mass.—Holcomb v. Moore, 4 Al- 
len 

90. Conn.—^Reynolds ▼. Reynolds, 
15 Conn. 83. 

50 C.J. p 390 note 76. 

91. Ala,—Liong- v. Butler County 
Comrs,* Ct., 18 Ala. 482. 

50 CJ. p 389 note 59. 

92. La.—^Bstopinal v. Storck's Es¬ 
tate, App., 44 So.2d 704. 

93- La.—^Bstoplnal v. Storck*s Es¬ 
tate, supra. 

94. La.—^VTemple v. Eetstham, 90 
So. 637, ISO La. 247—Ezernack v. 
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Ezernack, 137 So. 626, 18 La.App. 
56. 

95. Mo.—Crews v. Lombard, 216 S. 
W. 612. 

Necessity for entry of Judgrinent 
ffenerally see Judgments 9 107. 

96. Mo.—^Pltzmaurlce v. Turney 114 
S.W. 504, 214 Mo. 610. 

97. Pa.—^In re Road In Smithfleld 
Tp., 29 Pa.El5t.&Co. 208. 

28. Pa,—^In re Clowes* Road, 31 Pa. 
12 . 

29. Pa.—In re Clowes* Road, supra. 
30- Mo.—^Fltzniaurlce v. Turney, 114 

S.W. 504, 214 Mo. 610. 

31. Mo.—^Fitzmaurice v. Turney, su¬ 
pra. 



72 C.J.S. 


PEIYATE ROADS 


§§ 9-11 


press statute so providing, payment of costs of an 
appeal from the assessment of damages is not a 
condition precedent to the jurisdiction of the court 
to establish and direct the opening of a road.** 

g 10. - Lapng Out or Opening Road 

A road does not become a legal private road untii 
the Public functionaries whose mlnlsterlal duty It Is so 
to do have actually lald It out. 

A road does not become a legal private road untii 
the public functionaries whose ministerial duty it 
is so to do have actually laid it out,33 and the stat- 
utes contemplate the location of a permanent way 
and not the mere adoption of an existing temporary 
way.34 The public functionaries whose ministerial 
duty it becomes to lay out a road have no discretion 
to change its location,35 but must lay it out so as to 
cover ground substantially the same as that de- 
scribed in the applicationi® and the order of the 
court.37 Likewise, petitioner must construet the 
road in accordance with the description in the order 
of the court,33 and the fact that parties and the 
viewers were mistaken in assuming that the pro- 
posed road ran through the landowner^s property 
gives petitioner no right to construet the road at 
another location on the landowner*s property arr 
bitrarily selected by him.®® 

InjuncHon to restrain laying out of road. Where 
there is no other adequate remedy, injunction will 
lie to restrain the laying out of a road in accordance 
with an order made without any jurisdiction to make 
it.^® So, also, injunction will lie to restrain peti¬ 
tioner from locating a road at a place not specified 
in the order of the court.^i 

§11. -Review 

a. Certiorari 

b. Appeal or error 

a. Gertioraii 

(1) In general 

(2) Proceedings for writ 


(3) Review and scope thereof 

(4) Determination and disposition 

(1) In General 

Certiorari will not Ile to review proceedings to estab- 
llsh a private road where an adequate remedy by appeal 
exists. 

In accordance with the general rule discussed in 
Certiorari § 39, certiorari will not lie to review 
proceedings to establish a private road where an 
adequate remedy by appeal or writ of error exists 
and, if a writ is improperly issued in such case, 
it should be dismissed.'^^ Likewise certiorari will 
not lie to review a determination adverse to the 
establishment of the road, made by a tribunal in 
the exercise of its discretionary powers.^^ It may 
be discretionary with the court, to which application 
is made, to refuse the writ, where no transcript of 
the record is presented therewith, so as to enable 
the court to judge of the propriety of issuing the 

writ.'*® 

(2) Proceedings for Writ 

A writ of certiorari may be issued oniy to one who 
la a party to the proceedings to estabiish a private road, 
and only proper parties should be Joined as defendants. 

A writ of certiorari may be issued only to one 
who is a party to the proceedings to establish a 
private road.^3 Qne who becomes the owner of 
the land subsequent to the time of the view, but 
before issue of the final order, and presents a suf¬ 
ficient objection to the establishment of the road, 
is entitled, on a showing that hc has lost his right 
of appeal, without fault or negligcncc on his part, 
to a writ of certiorari to review the proceedings.^^ 
After a road has been laid out and opened and the 
party through whose land it runs has proceeded by 
petition to recover damages therefor, he cannot, 
after an adverse award of viewers, sue out a 
certiorari to reverse the order of confirmation for* 
any defect therein.*® On a petition for certiorari 
to be directed to the county court relative to the 
establishment of a road, neither the county court 


32. Ala.—Coftee County Comrs.* Ct., 
64 So. 3X1, 186 Ala. 501. 

33. N.T.—Satterly v. Winne, 4 N.E. 
186, 101 N.T. 218. 

50 C.J. p 390 note 78. 

34. Ga.—^Porter v. IFoster, 90 S.E. 
967, 146 Ga. 154. 

35. N.T.—Satterly v. Winne, 4 N.E. 
185, 101 N.T, 218. 

Location and termini «renerally see 
supra 8 2. 

36. N.J.—Powell V. Hitchner, 32 N. 
J.Law 211. 

N.T.—Satterly v. Winne, 4 N.E. 185, 
101 N.T. 218. 


37. N.J.—Powell V. Hitchner, 32 N, 
J.Law 211. 

38. Or.—^Hanns v. Friedly, 184 P. 
2d 865, 181 Or. 631. 

39. Or.—^Hanns v. Eriedly, supra. 

40. Tex.—^Leathers v. Craiff, Civ. 
App., 228 S.W. 996. 

50 O.J. p 390 note 84. 

41. Or.—^Hanns v. Friedly, 184 P.2d 
855, 181 Or. 631. 

42. Mo.—State ex rei. Palmer v. Bl- 
llff. 68 S.W.2d 283, 832 Mo. 229. 

50 C.J. p 391 note 95. 

937 


43. Mo.—State ex rei. Palmer v. 
Elliff, 68 S.W.2d 283, 332 Mo. 229. 

50 C.J. p 391 note 96. 

44. Ala.—Brooks v. Klrby, 19 Ala. 
72, 

Certiorari as to matters of discre¬ 
tion grenerally see Certiorari $ 30. 

45. Ark.—^Boberts v. Williams, 18 
Ark. 355. 

46. Ark.—^Roberts v. Williams, 16 
Ark. 43. 

47. Ark.—^Roberts v. Williams, su¬ 
pra. 

48. Pa-—In re Weaver's Road, 45 
Pa. 406. 



PRIVATE R0AJ)8 


72 O.J.S. 


§ 11 


as a judicial tribunal^^ nor the individuals compos- 
ing itSO are proper parties. Likewise, it is not 
necessary expressly to make the county a party 
where, by statute, it is made a defendant by opera- 
tion of law.51 

Application, In order to obtain certiorari, the 
party aggrieved by the establishment of a private 
road should present an application,®^ together with 
a duly certified transcript of the record sought to 
be reviewed.®^ A writ of certiorari should be en- 
titled as between applicant therefor, as plaintiff in 
certiorari, and applicant for the road, as defend¬ 
ant®^ 

(3) Review and Scope Thereof 

Certiorar! In proceedings to establish a private road 
brings up only the record proper, and nothing Is review- 
able except the regularity of the proceedings. 

In accordance with general rules discussed in 
Certiorari § 157, certiorari in proceedings to estab¬ 
lish a private road brings up only the record 
proper,®® and nothing is reviewable except the 
regularity of the proceedings.®® The court will not 
hear evidence®*^ or review questions of fact,®® even 
though facts may be set forth in the opinion filed 
by the court below.®® On questions of fact it must 
be presumed that the court below arrived at a cor- 
rect conclusion.®® Likewise, it will be taken for 
granted that every objection made to the report and 
overruled by the court below, which is in its na¬ 
ture capable of being proved, is untrue in point of 
fact imless the contrary appears from the record.®^ 

On appeal from certiorari proceeding. Where an 
appeal may be and has been taken from the proceed¬ 
ings had on certiorari, in accordance with the gen¬ 
eral rules questions not raised in the court below 
will not be considered on an appeal taken to review 
the proceedings had on certiorari.®* 


(4) Determination and Disposition 

Where the record shows that the court had Jurls- 
diction, and that the proceedings were regular on thelr 
face, and there is no allegation or proof of abuse of dis- 
cretion, the order of the lower court wIII be affirmed; 
otherwise the proceedings wlll be quashed, reversed, or 
remitted. 

Where the record shows that the court had ju- 
risdiction, and that the proceedings were regular 
on their face, and there is no allegation or proof of 
abuse of discretion, the order of the lower court 
will be aflErmed.®® 

Quashing proceedings. The entire proceeding will 
be quashed where the petition failed to allege that 
petitioner had no access to his land other than by 
the proposed road,®^ or where it appears that there 
was no Service of notice, as required by statute, on 
the owner®® or occupant®® of the land, or where ap¬ 
plicant for the road paid the surveyors more than 
their legal fees.®*^ 

Reversat. The proceedings will be reversed where 
the petition or report of the viewers fails to state, 
with reasonable certainty, the termini of the road;®® 
where the owner over whose land the proposed road 
is to pass was not given personal notice of the time 
and place of the meeting of the viewers appointed 
to lay out the road, and also of the time and place 
when and where the damages are to be assessed;®® 
where the lower tribunal, on confirming the report 
of the viewers, fails to observe the statutory re- 
quirement to fix the width of the road or where 
the record shows that the order for the opening of 
the road was issued before pa 3 rment or tender into 
court of the damages assessed,^! or that the road 
was laid out on the bridge of another, without mak- 
ing a special order relative to the maintenance and 
repair of the bridge."^* 

Remitting proceedings. In at least one jurisdic- 


49« Or.—^Holland-Washington 2£ortsr. 
Co. V. Hood River County Ct., 188 
P. 199, 95 Or. 668. 

sa Or.—^Holland-Washin^rton Mortg. 
Co. V. Hood River County CL, su¬ 
pra. 

SI- Or.—^Holland-Washln^on MorUr* 
Co. V. Hood River County Ct., su¬ 
pra. 

52. Ark.—^Roberts v. Williams, 13 
Ark. 355. 

53« Axk ,—^Roberts v. Williams, su¬ 
pra. 

54. NJ".—Griscom v. Gilmore, 15 N. 
J.Law 475. 

55. Pa.—^In re Keller’s Private 
Road, 25 A. 814, 154 Pa. 547. 

50 OX p 391 note 9. 


56- Pa —In re Keller^s Private 

Road, supra. 

50 C.J. p 391 note 10. 

57, Pa—In re SchuylkUl Falis 

Road, 2 Binn. 260—In re Roche's 
Private Road, 10 PaSuper. 87, 44 
Wkly.N.a 166. 

5& Pa—^In re Keller^s Private 

Road, 25 A. 814, 164 Pa 647. 

50 C.J. p 391 note 12. 

59. Pa—^In re Hamilton Street, 24 
A. 122, 148 Pa 640—^In re Roche’s 
Private Road, 10 PaSuper. 87, 44 


Wkly.N.C. 166. 



60. Pa—^In re 
Road, supra 

Roche^s 

Private 

61. Pa—^In re 
Road, supra 

Roche's 

Private 


62. Ala—^Liong* v. Butler County 
Comrs.' Ct., 18 Ala 482. 

50 C.J. p 391 note 19. 
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63. Mo.—State ex rei. Palmer v. 

Mliff, 68 'S.W.2d 283, 332 Mo. 229. 
Pa—^In re West Pikeland Tp, Pri¬ 
vate Road, 38 PaSuper. 466. 
ea Mich.—Hali v. Pettit, 60 N.W. 
117, 88 Midi. 168. 

65. Mich.—Hali v. Pettit, supra 

66. Mich.—Hali v. Pettit, supra 

67. N.J.—^Parmley v. White, 35 N. 
J.Law 203. 

68. Pa—^In re Heelln^^s Road, 69 
Pa 358. 

69. Pa—^In re Shawhan, 7 A. 97, 4 
PaCas. 181. 

70. Pa.—In re Boyei^s Road, 37 Pa 
257. 

71. Pa—^In re Clowes' Road, 31 Pa 

12 . 

72. Pa—^In re Clowes* Road, supra 
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tion the court may, whefe it appears that the return 
of the surveyors exceeds the width of the road pre- 
scribed by statute, order the proceedings to be re- 
mitted, unless an amendment thereof is ordered on 
motion of applicant for the road, as authorized by 
statute.^® 

b. Appeal or !Error 

(1) To courts of intermediate appellate 

jurisdiction 

(2) To courts of last resort 

(1) To Courts of Intermediate Appellate Ju¬ 
risdiction 

(a) In general 

(b) Persons entitled to appeal; parties 

(c) Decisions reviewable 

(d) Scope and extent of review 

(e) Determination and disposition 

(a) In General 

No appeal lies In proceedings to establish a private 
road, except where It Is authorized by constitutional or 
statutory provislon. 

In accordance with general principies no appeal 
lies in proceedings to establish a private road,*^^ 
except where it is authorized by constitutional or 
statutory provision.75 Accordiingly, it has been said 
that the right of appeal will not be denied if by fair 
and reasonable interpretation of the law it can be 
allowed, and the courts will give a liberal construc- 


§ 11 

tion to the statute in favor of the right.*^* 

Time for taking appeal The time for taking an 
appeal is a matter of statutory regulation, and the 
appeal must be taken within the time prescribed.'^'^ 

Effect as supersedeas. Under some statutes the 
appeal operates as a supersedeas or stay of proceed¬ 
ings on the judgment of the court below.78 

Appeal bond, Some statutes require appellant to 
give a proper and suflScient bond, in order to confer 
jurisdiction on the appellate court.79 Accordingly, 
where the filing of a proper bond is jurisdictional, 
there must be a compliance with the statute,80 and 
the failure to file such a bond requires the appellate 
court to dismiss the proceedings. 8i A bond void 
for failure to comply with the statutory provisions 
caimot be amended, changed, or renewed.^^ 

(b) Persons Entitled to Appeal; Parties 

Generally an appeal may be taken by any person 
who is a party to the proceeding and is affected by the 
establishment of the private road. 

One who does not appear to be affected by the 
establishment of a private road and is not a party 
to the proceeding cannot sustain a writ of error.^3 
On an appeal by a landowner from a judgment es- 
tablishing a road over his land, the adversary parties 
are the petitioners for the road, and not the mem- 
bers of the commissioneris court which rendered 
the judgment.84 The fact that some defendants did 
not appeal from the judgment establishing the road 


73. N.J.—Gruner v. Hartman, 48 A. i 
522, 66 N.J.L.aw 189. 

74 N.T.—People v. Kobinson, 29 
Barb. 77, 17 How.Pr. 634, 

50 C.J. p 892 note 88. 

75. Ky.—Black Mountain Corporar 
tion y. Appleman, 38 S.W.2d 827, 
286 Ky. 610. 

Mo.—Welch V. Shlpman, 210 S.'W.2d 
1008, 867 Mo. 838—State ex rei. 
Palmer v. Blliff, 58 S.W.2d 283, 
882 Mo. 229—^Richter v. Rodgrers, 
87 S.W.2d 623, 827 Mo. 643. 

N.C.—Cook v. Vlckers, 67 S.B. 1, 
144 N.C. 812—Cook v, Vlckers, 63 
S.B. 740, 141 N.C. 648. 

60 C.J. p 392 note 36. 

Tn, IWrtLliiA 

(1) Persons aggrieved by town 
offlcers* actlon in layiniT out private 
way over such persons’ land should 
present petltion to county commis- 
sloners for relief and appeal from 
such commissloners’ declslon, in- 
stead of appeaJlnsr directly to su¬ 
perior court from such action, al- 
thougrh such appeal is .proper pro- 
cedure to present qiuestion of dam- 
ages.—Connor v. Inhabltants of 
Southport, 12 A.2d 414, 136 Me. 447. 


(2) Whether persons aggrleved by 
munlcipal offlcers’ action in laying 
out private way over such persons' 
land have remedy under section of 
revised statutes providlng for ap¬ 
peal to superior court depends on 
the will of the legislature, as ex- 
pressed in such statute, and original 
statute may be considered in ascer- 
tainlng such will, since revision of 
statutes usually simply iterates pre- 
vious declaratlon of legrlslatlve will. 
—Connor v. Inhabitants of South- 
port, supra, 

(8) The section of revised stat¬ 
utes, authorizing persons aggrieved 
by municipal offlcers’ action in lay- 
ing out private way to appeal to su¬ 
perior court, affords no remedy to 
owners of land, over which town of¬ 
flcers laid out private way for own¬ 
ers of other land, since Incorpora- 
tion of original section, authoriz- 
ing such appeals to supreme Judl- 
cial court. In Revised Statutes di¬ 
rectly after other sections of same 
chapter, with nothlng to indicate 
change of intent, except to substi¬ 
tute superior court for supreme 
Judicial court, did not alter or en- 
large original scope and meaning of 
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section.—Connor v. Inhabitants of 
Southport, supra. 

Za ZTew Tork 

(1) Appeal to the court from the 
verdlct of the Jury is now permitted 
by statute.—West v. McGurn, 43 
Barb. 198. 

(2) Formerly the verdict of the 
Jury was final and no appeal could 
be taken.—^People v. Roblnson, 29 
Barb. 77, 17 How.Pr. 684. 

76. N.C.—Cook V. Vlckers, 63 S.B. 

740, 141 N.C. 101. 

60 C.J. p 392 note 36. 

77- Ky.—Combs v. Amburgy, 247 
S.W. 726, 197 Ky. 635. 

78- Mo.—^Fltzmaurlce v. Turney, 166 
S.W. 307, 266 Mo. 181. 

79. Kan.—Appeal of Coyle, 196 P.2d 
181, 166 Kan. 445. 

80. Kan.—Appeal of Coyle, supra. 
81- Kan.—Appeal of Coyle, supra. 

82. Kan.—Appeal of Coyle, supra. 

83. Ky.—^Rout V. Mountjoy, 3 B. 
MoxL 800. 

84. Ala.—Cleckler v. Morrow, 48 So. 
784, 160 Ala. 624. 
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does not prevent the court to which the appeal is 
taken from acquiring jurisdiction of the appeal.^® 

(c) Decisions Reviewable 

Oniy flnal Judgments or orders are appealable In 
iproceedings to establlsh a private road. 

In accordance with the general rule only final 
judgments or orders are appealable in proceedings to 
establish a private road.®® An order setting aside 
a report of viewers appointed to lay out a private 
road because of Information improperly given them 
is not a final order from which an appeal lies.®^ 
On the other hand, where the court denies the peti- 
tion for a road and dismisses the proceedings there- 
for, its action amounts to a final judgment from 
which the petitioners may take an appeal.®® 

(d) Scope and Extent of Review 
aa. In general 

bb. Trial de novo 

aa. In General 

The scope and extent of review Tn a proceeding to 
establish a private road are governed b/ statute, and 
ordinarlly an appeal brings up for review only the rec- 
ord of the lower court. 

The scope and extent of review in a proceeding 


to establish a private road are governed by the 
statutes.®® Ordinarily an appeal brings up for re^ 
view only the record of the lower court,®® uniess 
there is statutory provision for a trial de novo, as 
discussed infra subdivision (d) bb of this section. 

VVrit of error. Under some statutes there is 
considerable difference in the procedure to be had in 
the appellate court on an appeal and that to be had 
on a writ of error,and the writ of error does 
not bring up the case from the lower court to the 
appellate court for trial de novo as does an ap- 
peal.®® It is limited to a review of the record,®® 
the correction of errors of law®^ and not of fact,®® 
and to errors appearing on the face of the record 
only.®® 

Presumptions. It will be presumed on appeal that 
the viewers observed the order of the court,®*^ per- 
formed their duty,®® and that all things were prop- 
erly done tmless the contrary is shown.®® 

bb. Trial De Novo 

Under a number of statutes proceedings to estabiish 
a private road may be transferred to a court or tribunal 
having appellate Jurisdiction, for a trial de novo. 

Under a number of statutes proceedings to estab¬ 
lish a private road may be transferred to. a court^ 


85. Mo-—^Fltzmaurice v. Turney, 

114 S.W. 504, 214 Mo. 610. 

86. Mo.—^Richter v. Rod^ers, 37 S. 

W.2d 623. 327 Mo. 543. 

50 C.J. p 392 note 38. 

Appeal liftld not prematnre 

(1) In seneral.—Cook v. Vlckers, 
53 S.E. 740, 141 N.C. lOl—Warlick v. 
Lowznan, 8 S.R 120, 101 N.C. 548. 

(2) In proceeding: to establish 
cartway or way of necessity from 
land of petitioners over defendanfs 
land to state hig:hway, appeal to su¬ 
perior court at term, from order of 
clerk adjudging: right of petitioners 
to have the cartway and appointins 
jury of view to 'lay ofl the cartway, 
was not premature.—^Triplett v. Liall, 
41 S.E.2d 766, 227 N.a 274. 

(3) The superior court erred in 
granting: motion by one petitioning: 
for establishment of private cart¬ 
way to remand cause to clerk for 
appointment of Jury of view to lay 
off cartway wlthout considering: 
merlts of petitioner*s appeal from 
clerk*s judgment denying- petition, 
slnce such judgmient is final and de- 
termlnative of parties* rigrhts until 
reversed or modided and appeal 
therefrom is not premature.—Dailey 
V. Bay, 3 S.E.2d 14, 216 N.G 662. 

<4> When appeal from clerk*s 
Judgmient, denylng x>etition for es- 
taHishment of private cartway, was 
placed on civil issue docket, su¬ 


perior court acQuired full lurisdic- 
tion thereof and was bound to de¬ 
termina fact issues and law q.ues- 
tions involved, sinoe it is only after 
final adjudication of petltioner*s right 
to cartway that Judgre in his discre- 
tion may remand cause to clerk for 
procedural action necessary to exe- 
cute judgment—^Dailey v. Bay, su¬ 
pra. 

87. Pa.—In re Perry Tp. Road, 36 
Pa.Super. 131. 

88. Mo.—State v. Wlethaupt, 142 S. 
W. 823, 238 Mo. 165. 

50 C.J. p 392 note 40. 

89. Mo.—^Richter v. Rodgers, 37 S. 
W.2d 523, 327 Mo. 543. 

Pa-—^In re Private Road in 
West Providence Tp. over Lands 
of Smlth, 101 Pa.Super. 9. 

Except for the statutory provision 
for a trial de novo, an appeal from 
the lower court to the appellate 
court would merely bring up the 
record of the lower court for review, 
just as a certiorari would do.— 
Richter v, Rodgers, 87 S.W.2d 523, 
827 Mo. 543. 

91. Mo.—Richter v. Rodgers, su¬ 
pra. 

92. Mo.—^Richter v. Rodgers, supra. 
There is no statuory provision for 

trial de novo In the case of a writ 
of error, so that as at common law 
a writ of error issues out of the 
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superior court and commands the 
judge of the trial court to send up 
the record of the case for examina- 
tlon as to error of law.—Richter v. 
Rodgers, supra. 

93. Mo.—^Richter v. Rodgers, supra. 
Becord held not defective 

Landowners not objectihg to quall- 
flcation of commissioners assessing 
damages for private road and aban- 
doning appeal could not on error 
claim that record was defective for 
failing to show that commissioners 
were disinterested.—^Richter v. Rod¬ 
gers, supra. 

94. Mo.—^Richter v. Rodgers, supra. 

95. Mo.—^Richter v. Rodgers, supra. 

Heorlng of oral and snpplexaental 

evldenoe held pxoperly reftised 
Mo.—^Richter v. Rodgers, supra. 

96. Mo.—^Richter v. Rodgers, supra. 

97. Pa.—^In re Private Road In 

West Providence Tp. over Lands 
of Smlth, 101 Pa.Super. 9. 

98. Pa.—^In re Private Road In 

West Providence Tp. over Lands 
of Smlth, supra. 

99. Pa.—^In re Private Road in 

West Providence Tp. over Lands 
of Smlth, supra. 

1. Ky.—^Black Mountain Corpora¬ 
tion V. Appleman, 33 S.W.2d 327, 
236 Ky. 610—Bxall v. Holland, 179 
S.W. 241, 166 Ky. 316. 

Mo.—State ex rei. Palmer v, Elliff, 
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or tribunal^ having appellate jurisdiction, for trial 
de novo. The statutes giving the right of appeal 
which vary considerably in their provisions pre- 
scribe what questions may be considered.^ Under 
some statutes the appellate tribunal has full power 
to proceed and to take all steps necessary to a final 
determination of the cause,^ including the power to 
appoint commissioners where the petition for the 
establishment of the road has' been dismissed by the 
lower court,® or to appoint new commissioners 
where the petition for the road has been granted by 
the lower court.® Accordingly, where the unre- 
stricted right of trial de novo is given, it is not es- 
sential to the jurisdiction of the appellate court that 
proof .of jurisdictional facts and findings should be 
shown by the record of the lower court.^ The case 
is tried on the facts as they exist at the time of the 
trial.^ 

Amendments. In accordance with the general 
rulc the appellate court cannot permit an amendment 
of a petition for a road so as to change the petition 
to one for the laying out of a public road;® and, 
where a further appeal is taken to the court of 
last resort, the amendment will be stricken and the 
intermediate appellate court will proceed to act on 
the case as it was presented before the amendment 
was allowed.!® On the other hand, where the com¬ 
missioners are appointed in the appellate court, 
permitting them tp reassemble and amend their re- 
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port is not error where the case is continued to 
allow time to file exceptions to the amended re- 
port.ii 

Evidence, On a trial de novo it is incumbent on 
appellant to prove every material fact necessary to 
entitle him to judgment,!® and either party is en- 
titled to introduce any competent evidence to estab- 
lish his position.^® General principies relating to 
the weight and sufficiency of evidence apply in pro- 
ceedings of this kind.^^ 

Questions of law and fact. Whether or not rea- 
son exists for granting the proposed road is a ques- 
tion of fact for the jury^S or for the court sitting 
as a jury;i® and it has been held reversible error 
for the court to hold as a matter of law that peti- 
tioner is not entitled to the road.i7 However, un¬ 
der some statutes, where the question of necessity 
is submitted to a jury, their verdict is only ad- 
visory,!® and the court must determine from the re- 
port, verdict, or other evidence whether the road 
should be established;!® but the verdict is to be 
given much consideration and weight on the ques¬ 
tion of .necessity,®® especially when it follows the 
recommendation of the commissioners who view the 
premises and make the survey of the proposed 
passway.®! 

InstrucHons. General principies governing in- 
structions apply on a trial de novo in proceedings 
to lay out private roads.®® 


58 S.W.2d 283, 882 Mo. 229—Rloh- 
ter V. Rodgrers, 87 S.W.2d 623, 327 
Mo. 543. 

N.C.—Triplett v. Laii, 41 S.B.2d 765, 
227 N.a 274—Cook v. Vickers, 57 

S.B. 1, 144 N.C. 312—Cook v. Vick¬ 
ers, 53 S.E. 740, 141 N.C. 101. 

50 C.J. p 392 note 51. 

Trial 1)7 Jnry 

In proceedingr to establlsh. passage- 
way over land of another, constitu- 
tional reoLulrement that Jury be com- 
posed of twelve members and that 
verdict, including amount of dam- 
ages assessed, be unanlmous, may 
be waived by either litigant, and 
waiver results when matter is not 
presented to trial court or insisted 
on therein.—^Parsley v. Madison, 194 
S.W.2d 998, 302 Ky. 467. 

2. Appeal to three snperviBors of 
coniLty 

111.—Wrlght V. Carrollton Highway 
Comrs., 36 N.E. 980, 150 HI. 138. 

3. Ala.—^Ballard v. Cook, 52 So. 
147, 166 Ala. 105. 

50 C.J. p 392 note 58. 

4. Mo.—^Richter v. Rodgers, 87 S. 
•W.2d 623, 327 Mo. 643. 

50 C.J. p 392 note 53. 

5. JSy .—^Black Mountaln Corpora¬ 


tion V. Appleman, 33 S.W.2d 327, 
236 Ky. 610. 

6. Mo.—^Rlchter v. Rodgers, 37 S.W. 
523, 327 Mo. 543. 

7. Mo.—^Richter v. Rodgers, supra 
—State V. McElhinney, 161 S.W. 
467, 246 Mo. 44. 

8. Minn.—Johnson v. Chisago Lake, 
Wl N.W. 1116, 122 Minn. 134. 

60 iC.J. p 393 note 56. 

9. N.C.—^Holmes v. Bullock, 100 S. 
E. 530, 178 N.C. 376. 

10. N.C.—^Holmes v. Bullock, supra. 

11. Ky.—^Black Mountaln Corpora¬ 
tion V. Appleman, 33 S.W.2d 327, 
236 Ky. 510. 

12. Mo.—State v. McElhinney. 161 
S.W. 467, 246 Mo. 4. 

13. N.C.—Barbep v. OrJffln, ft S.H. 
110, 158 N.C. 348. 

50 C.J. p 393 note 60. 

OplnioiL evidenoa 

(1) Slnce the matter of necessity 
of the road does not involve any 
question of sclence, peculiar skjlll, or 
professlonal knowledge, it has been 
held that the oplnions of witnesses 
thereon are inadmlsslble.—^Burwell 
V. Sneed, 10 S.E. 152, 104 N.C. 118. 

(2) On the other hand, it has been j 
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held that witnesses acquainted with 
the locality may give their oplnions 
as to the necessity of the road.— 
Vice V. Eden, 68 S.W, 125, 113 Ky. 
256 , 24 Ky.L. 132—50 C.J. p 393 note 
60 [f]. 

14. Minn.—Trout Brook Realty Co. 
V. Featherstone, 217 N.W. 499, 173 
Minn. 448. 

50 C.J. p 393 note 62. 

15. N.C.—Brown v. Mobley. 135 3. 
B. 304, 192 N.C. 470. 

50 C.J. p 393 note 63. 

16. Mo.—Kltzmaurice v. Turney, 114 
S.W. 604, 214 Mo. 610. 

17. N.C.—Brown v. Mobley, 136 S. 
B. 304, 192 N.C. 470. 

18. Ky.—Williams v. Render, 266 
S.W. 703, 200 Ky. 788—Vice v. 
Eden, 68 S.W. 126, 113 Ky. 265, 
24 Ky.L. 132. 

19. Ky.—^Vice v. Eden, supra. 

20. Ky.—^Williams v. Render, 266 
S.W. 703, 200 Ky. 788. 

21. Ky.—Williams v. Render, su¬ 
pra. 

22. N.C.—^Barber v. Griffln, 74 S.E. 
110, 158 N.C. 348. 

50 C.J. p 893 no'te 71. 
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(e) Determination and Disposition 

In soma Jurisdictions, If the proceeding to establlsh 
a private road 1$ Irregular and voidable, it shouid be re- 
versed; In others the Judgment must fix and deter¬ 
mina the rights of all the parties. 

In some jurisdictions, if the proceeding to estab- 
lish a private road is irregular and voidable, it 
shouid be reversed;23 but the appellate court will 
not reverse the order of the lower tribunal unless 
there is an irregularity apparent on the record,^^ 
or the court below exceeded its Jurisdiction,25 or 
erred in its judgment in point of law.^® In other 
jurisdictions the judgment must fix and detennine 
the rights of all the parties.^^ Accordingly it has 
been held to be essential for the appellate tribunal 
to provide in its judgment for the establishment of 
the road,28 and a judgment merely awarding dam- 
ages and remanding them to the lower tribunal for 
further proceedings is insufficient.29 

Grant of temporary Hght of u*ay by lower court, 
Where the owner of an inclosed estate established 
a necessity for an outlet to the public highway but, 
due to the pendency of a suit to detennine disputed 
boundaries of surrounding realty, a temporary judg- 
ment was gpranted by the lower court awarding a 
temporary right of way, it has been held that the 
matter will be remanded pending ultimate deter¬ 
mination of botmdary lines^® and for a determina¬ 
tion of the least burdensome right of way^i and 
the amount of compensation to be paid to surround¬ 
ing landowners.S2 

(2) To Cburts of Last Resort 

The right to appeal to courts of last resort Is gov- 
erned by statute. Where such an appeal is permltted 


under some statutes, the court does not try the case 
de novo, and the general rules as to determination and 
disposition of causes on appeal wIII be applied. 

The right to appeal to courts of last resort is 
govemed by statute.®^ By the express provision of 
some statutes authorizing an appeal to the Circuit 
court from orders granting private roads, no appeal 
lies from the judgment rendered by that court to 
the court of last resort.®^ One who does not appear 
to be affected by the establishment of a private road, 
and is no party to the proceeding, cannot sustain a 
writ of error.ss 

Where such an appeal is permitted under some 
statutes, the appellate court does not try the case 
de novo.*® Where the right of appeal exists, in 
accordance with general principies, the appellate 
court will indulge all reasonable presumptions in 
favor of the correctness of an order establishing a 
road if the court below has acquired jurisdiction 
of the proceeding.37 Since the necessity of the road 
is a question of fact, the appellate court, where there 
is conflicting evidence, will view the evidence in 
the light most favorable to the appellee’s cause,®® 
and will not interfere with a finding as to the neces¬ 
sity by the trial court.®® However, where a mo- 
tion for a directed verdict is granted after the jury 
have retumed a verdict of necessity, the appellate 
court must view the evidence as to the necessity 
for the road in the light least favorable to movant 
and most favorable to the adverse party.^® 

Determination and disposition. On appeal to a 
court of last resort the general rules as to the de¬ 
termination and disposition of causes on appeal will 
be applied.^^ Accordingly, where the lower tri- 


83. Idaho.—L>atah County v. Has- 
further, 88 P. 433, 12 Idaho 797. 

50 C.J. P 393 note 72. 

84. Pa.—In re Private Boad In West 
Providence Tp. over La nda of 
Smlth, 101 Pa.Super. 9. 

25. Pa.—^In re Private Road in 

West Providence TP. over Landa 
of Smith, supra. 

86. Pa.—in re Private Road in 

West Providence Tp. over I 4 and3 
of Smith, supra. 

87. Mo.—Allen v. Welch, 102 S.W. 
665. 125 Mo.App. 278. 

88. Ho.—Allen v. Welch, supra. 

88. Mo.—^AUen v. Welch, supra. 

30l La.—Rstopinal v. Storck's Es¬ 
tate, App., 44 So.2d 704. 

31- La-—EstopinaJ v. Storck'a Es¬ 
tate. sapra. 

38. liS-—^Bstopinal v. Storck's Es¬ 
tate. supra. 

33 ^ Md.—Amsperser Y» Crawford, 


61 A. 413, 101 Md. 247, 70 L.RJL 
497. 

Md.—-AmspersTer v. Crawford, 
supra- 

35. Ky.—Rout V. Mountjoy, 3 B. 
Mon. 300. 

36. Mich.—^Leigrhton v. Elysium 

Huntingr & Fishingr Club, 27 N.W. 
2d 676, 318 Mich. 146. 

37. Or.—^Hartley v. Sherman Coun- 
ty, 260 P. 740, 119 Or. 586—Towns 
V. Klamath County, 53 P. 604, 33 
Or. 226. 

Keoessity for road 

The appellate court will not pre- 
sume that the finding of the lower 
court as to the necessity for the 
road was made arbitrarily and with- 
out considering’ the evidence.—Rich- 
ter V. Rodgers, 37 S.W.2d 623, 327 
Mo. 543. 

38. Ark.—^Parrott v. Pullerton, 193 
S.W.2d 654, 209 Ark. 1018. 

39. Ark.—^Parrott v. Fullertoz^ su¬ 
pra. 


Conn.—^Reynolds v. Reynolds, 15 
Conn. 83. 

Mo.—Fitzmaurice v. Turney, 114 S. 
W. 604, 214 Mo. 610. 

40. Mich.—^Leighton v. Elysiuna 
Huntingr & Plshlng: Club, 27 N.W. 
2d 676, 318 Mich. 146. 

41. Ky,—Skidmore v. Mitchell, 188 
e.W.2d 434, 800 Ky. 265. 

SetersninatioxL as to interest of par¬ 
ties 

In proceeding to establish private 
road from plaintiflTs property to 
Public Street, ctuestion was deter- 
mlned by reviewlng court on appeal 
as Interest of parties exlsted at 
time of trial in county court.—Seitz 
Packlng & Manufacturlng Co. v. 
Quaker Oats Co., 124 S.W.2d 1177, 
343 Mo. 1059. 

Pinding of necessity implied 
In action to establlsh road from 
plaIntifC*s mlnlng property over de- 
fendants' land, jury’s verdict, findtng 
that plaintifl was entltled to buy 
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bunal is without jurisdiction to receive and act on 
the petition to establish a private road, its judgment 
entered thereon, as well as ali subsequent actions 
thereon, is void, and the proceeding should be dis- 

inissed.42 

Where the right of appeal exists, the court will 
reverse the proceedings where the statute on which 
they were based is unconstitutional^^ or where the 
petition on which the proceedings are founded fails 
to show, either directly or by necessary implication, 
that the proposed road is a way of necessity.^^ 

Where the record contains inconsistent and con- 
flicting findings, the appellate court will vacate the 
judgment and remand the cause for a rehearing.'*® 

Where the lower court granted a private road 
without requiring pa 3 rment of damages, the appellate 
court will vacate the judgment and remand the cause 
for a rehearing."*® 

Where the verdict of the jury on the question of 
necessity is supported by the evidence, the judg¬ 
ment of the lower court of no cause of action on 
defendant’s motion for a directed verdict will be 
set aside,^*^ and the case remanded for the entry 
of judgment on the verdict^^ 

§ 12. -Expenses and Costs 

Under statutes eo providing, the expenses of open- 
Ing or constructing private roads must be borne by the 


persons who apply for them and who will be specially 
benefited by them. As a general rule the award of 
costs In a road proceeding is regulated by statute. 

Under statutes so providing, the expenses of open- 
ing49 or constructingSO private roads must be bome 
by the persons who apply for them and who will be 
specially benefited by them. However, it has been 
held, notwithstanding a statute providing that the 
expense shall be wholly paid by the persons apply- 
ing for it, that, if a private road is laid out on a 
petition for a public road, applicant is not liable for 
the expense of views.®^ 

As a general rule, the award of costs in a pro¬ 
ceeding to establish a private road is regulated by 
statute,62 and costs will not be awarded in the ab- 
sence of a statute providing therefor.®® Under 
some statutes, it has been held that the landowner 
should not be required to pay the costs of the orig- 
inal hearing in the lower tribunal,64 while under 
other statutes it has been held that, where the land¬ 
owner fails to tender, before institution of suit, a 
satisfactory road, he must bear the cost of the suit 
in the lower tribunal.66 

Costs where appeal is taken. Ordinarily, where 
an appeal is taken to a court of intermediate appel¬ 
late jurisdiction or from that court to the court of 
last resort, the cost of the appeal is to be paid by the 
unsuccessful party as in other appeals in civil cas- 
es.66 However, where the petition is dismissed in 


ri^ht of way and dxingr damage, Im- 
plicltly found that road was neces¬ 
sary to enable plaintiff to haul coal 
mined from his land to market, so 
as to preclude reversal of judgment 
thereon on ground that jury ignored 
instructlons to award compensation 
and damages If jury believed that 
road was necessary for such pur- 
pose.—Skldmore v. Mitchell. 188 S. 
’W.2d 434, 300 Ky. 266. 

4SL N.C. —^Rog^rs v. Davis, 192 S.EI. 
872, 212 N.C. 35. 

43. lowa.—^Bankhead v. Brown, 26 
lowa 640. 

44. Mo.—Colville V. Judy, 73 Mo. 
651. 

45. N.C.—Garris v. Byrd, 49 S.E.2d 
626, 229 N.C. 343. 

46- N.C.—Garris v. Byrd, supra. 

47. Mich.—^Leighton v. Elysium 
Hunting & Fishing Club, 27 N.W. 
2d 676, 318 Mich. 146. 

48. Mich.—^Leighton v. Elysium 
Hunting & Fishing Club, supra. 

49. Ala.—Cleckler v. Morrow, 43 So. 
784, 150 Ala. 624. 

60. 111.—Road Dist. No. 4 v. Frailey, 
146 N.E. 196, 313 111. 668. 

60 C.J. p 390 note 87. 

Sl. Pa.—^Brnst v. Baker, 1 Browne 
826. 


52. Ark.—^Parrott v. Pullerton, 193 
S.W.2d 664, 209 Ark. 1018. 

La.—'Wells v. Anglade, APP-, 23 So. 
2d 469, rehearing refused 23 So.2d 
741. 

Statate constmed 

(1) The provislons of a statute 
that the cost of the whole procoed- 
ing shall be paid by applicant refers 
to the cost of the proceeding in the 
county court.—^Vice v. Eden, 68 BW. 
126, 113 Ky. 266, 24 Ky.L. 132. 

(2) The pro Vision of the statute 
requiring petitioner to pay the nec¬ 
essary costs of the proceedings has 
no application where defendant ap- 
pears and objects to and contests 
the proceedings and an appeal is 
taken to the Circuit court from the 
judgment of the county court The 
court will not hold that the law is 
such as to permit defendant in pro¬ 
ceedings to establish a private road 
to contest the proceedings through 
the courts at plaintifCs expense, even 
though the flnal resuit is a judg¬ 
ment in favor of plalntifC and against 
defendant.—^Holmes v. Houlshouser, 
Mo.App., 167 S.W.2d 943. 

53. N.T.—Matter of Bell, 228 N.T.S. 
649, 181 Misc. 734. 

54. Ark.—^Parrott v. Fullerton, 193 
S.W.2d 664, 209 Ark. 1018. 
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Ky.—Vice v. Eden, 68 S.W. 125, 113 
Ky. 266, 24 Ky.L. 132. 

55. La.—'Wells v. Anglade, App., 23 
So.2d 469, rehearing refused 23 So. 
2d 741. 

56. Ky.—Vice v. Eden, 68 S.W. 1^6, 
113 Ky. 266, 24 Ky.L. 132. 

Mo.—^Holmes v. Houlshouser, App., 
167 e.W.2d 948. 

XxLorease of damages 

(1) In proceeding to establish a 
road from petltioner's horne over 
land of respondent to public high- 
way. under the statute relating to 
judgment for costs accordlng to 
“Justice between the parties," re¬ 
spondent was entitled to costa of ap¬ 
peal from order of county court to 
establish the road to the Circuit 
court, where the damages allowed 
by the county court were doubled 
by the Circuit court and the appeal 
was taken in good faith and not arbi- 
trarily or for purposes of delay.-^ 
Parrott v. Pullerton, 19*3 S.W.2d 654, 
209 Ark. 1018. 

(2) An order of Circuit court on 
appeal from order of county court 
establishing a road from petitione,r^s 
horne over the land of another to a 
public highway, that such other over 
whose land the road was to be laid 
should pay ali costs of the appeal 
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the lower tribunal and petitioner appeals to an inter- 
mediary appellate court where he prevails and dam- 
ages are first ascertained against the landowner, 
costs in the intermediary appellate court, it has been 
held, are properly adjudged against petitioner.57 On 
the other hand, it has also been held that, where 
petition is dismissed in the lower tribunal and, on 
appeal to the intermediate appellate court, peti¬ 
tioner is successful, the landowner must pay all 
costs, even though he was first awarded damages for 
his laiid in the intermediate appellate court.^^ 

§ 13- -Operation and Effect 

a. In general 

b. Collateral attack 

& Ia General 

Where the proper tribunal has acted fn a proceed- 
ing to estabitsh a private road, as to all matters wlthin 
fts Jurlsdictlon, Its Judgment is flnal and determfnative 
of the rights of the parties, untll reversed or modifled. 

Where the proper tribunal has acted in a proceed- 
ing to establish a private road, as to all matters 
within its jurisdiction, its judgpment is final and 
determinative of the rights of the parties, unti! 
reversed or modified-®^ However, where the tri¬ 
bunal, before which the proceeding to establish a 
private road is commenced, is without jurisdiction, 
its judgment, as well as all subsequent actions, is 
void.®® In some jurisdictions, the establishment of 
a passage over the estate of a landowner does not 
take property from him,®^ or deprive him of the 
use of the land,®^ but it does guarantee to the es¬ 
tate in whose favor it is granted a right to pass 
over the land at some point to the public road.®® 
Where the order of the court locates the road in 
part on land not owned by the landowner over 
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whose property the road is requested, petitioner 
acquires no right as to that part.®^ 

Estoppel to question validity of proceedings. If 
the tribunal had jurisdiction, the one at whose in- 
stance and for whose benefit the road was estab- 
lished by it is, by accepting and using the road, 
estopped from questioning the validity of the pro¬ 
ceedings.®® 

b. GoUateial Attack 

Judgments or orders In proceedings to fay out pri¬ 
vate roads are not subject to collateral attack uniess 
they are absoluteiy void. 

In accordance with general principies, an absolute 
want of jurisdiction in the court or tribunal laying 
out a private road will be fatal to the proceedings 
even when they are collaterally drawn in ques¬ 
tion.®® On the other hand, judgments or orders in 
proceedings to lay out private roads are not subject 
to collateral attack uniess they are absoluteiy 
void.®7 If the court has jurisdiction, mere irregu- 
larities in the proceedings will not be considered,®® 
and the judgment or order must stand until re¬ 
versed by the proper tribunal.®® In attacking such 
proceedings collaterally, the records of the tribunal 
establishing the road should receive a fair and 
reasonable interpretation,7® and it is enough if 
such record clearly shows the purport of its judicial 
acts.^1 

§ 14. Pleading and Evidence of Existence 

The person relying on the acts of a tribunal in estab¬ 
lishing a private road must aver and prove all cir- 
cumstances necessary to give It Jurisdiction. 

The person relying on the acts of a tribunal in 
establishing a private road must aver all circum- 
stances necessary to give it jurisdiction.7® Accord- 
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was error, and all costs of the pro¬ 
ceedings including costs of appeal 
to the supreme court were assessed 
against the petitioner.—^Parrott v. 
Fullerton, supra. 

57- Ky.—^Black Mountain Corpora¬ 
tion V. Applexnan. 33 S.W.2d 327, 
23S Ky. 510. 

58. Mo.—'Holmes v. Houlshouser, 
App., 187 S.W.2d 943. 

59. N.C.—Dailey v. Bay, 3 S.E!.2d 14, 
215 N.C. 662, 

Sighte of third peorsoits 

(X) In proceeding to establish pri¬ 
vate road from plaintifTs property to 
Public Street, rights of plaintlfE 
could not be strengthened or enlarg- 
ed by transfer of part of land to 
third persons after trial of case in 
county courL—Seltz Pacldng & Maa- 
ufacturing Co. v. Quaker Oats Co., 
124 S.W.ld 1177, 343 Mo. 1059. 


(2) In proceeding to establish pri¬ 
vate road from plaintifTs property to 
public Street, rights of third person 
to whom part of land was trans- 
ferred after trial of case in county 
court were not adjudicated.—Seitz 
Packing & Manufacturing Co. v. Qua¬ 
ker Oats Co., supra. 

«a N.C.—^Rogers v. Davis, 192 S.E. 
872. 212 N.C. 35. 

81. La.—^Mercer v. Daws, App., 186 
So. 877. 

82. Iia.—Mercer v. Daws, supra, 

83. La.—^Mercer v. Daws, supra. 

64. Or.—Hanns v. Frledly. 184 P.2d 
855, 181 Or. 631. 

65. Me.—^Pernald .v. Palmer, 22 A, 
467, 83 Me. 244. 

68. N.H.—^Procter v. Andover, 42 N- 
H. 348. 


67. Mo.—Jones V. Smith, App., 186 
S.W. 1088. 

50 C.J. p 894 note 87, 

FroceedlzLgs held not subject to col- 
lataxal attack 

]Sr.C.--State V. Adams, 196 S.B. 822, 
213 N.C. 243. 

68. Mo.—Belk v. Hamilton, 32 S.W. 
656, 130 Mo. 292. 

50 C.J. p 394 note 88. 

69. N-H.—^Brown v. Brown, 50 N-H. 
538. 

70. Mo,—Belk v. Hamilton, 32 S.W. 
656, 180 Mo. 292. 

71. Mo.—^Belk v. Hamilton, supra. 
NT.C.—State v. Adams, 196 S.B. 822, 

213 N.C. 243. 

73, N.J.—Perrine Parr, 22 N.X 

Law 356« 
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ingly, the use of a private road is not acquired as 
a private right and should not be pleaded as a 
private right of way.73 It should be pleaded in the 
same manner in which the right to use a public road 
is pleaded.74 An averment of the fact that the 
locus in quo was part of the private road will be 
sufficient.75 Likewise, the person relying on the 
acts of a tribunal in establishing a private road 
must prove all the circumstances necessary to give 
it jurisdiction,7C and, if the particular mode in 
which a private road was laid out is pleaded, it must 
be proved as pleadedJ*^ 

§ 15. Maintenance and Repair 

Under some statutes the duty to maintain and re¬ 
pair a private road resta on the person or persons for 
whose benefit the road Is established, while under other 
statutes the duty Is cast on the public. 

Under some statutes the duty to maintain and 
repair a private road rests on the person or persons 
for whose benefit the road is establishcd,'^^ and not 
on the public.79 There must be a compliance with 
this statutory duty,80 although it has been held that 
the person for whose benefit the private road is 
established is not bound to keep in repair that part 
of the road which runs through his own land, for 
the benefit of those who may have acquired a pre- 
scriptive right to use it.81 Sometimes statutes au- 
thorizing private roads provide that they shall not 
become public higJbways in the sense that they must 
be kept in repair at the expense of the public ;82 
but, even where the statute is silent on the subject, 
no obligation rests on the public to keep the road in 
repair.83 On the other hand, it has been held that, 
where the statute under which a private road is laid 
out speaks of it as a public highway, the duty is 
cast on the public to keep it in a suitable state of 
repair.84 A statute providing that a town board 
“may” expend road and bridge funds in the care and 
improvement of cartways is not merely permissive, 
but imposes a duty in that respect to the extent to 
which the public interest requires.88 


Gates, Statutes authorizing private roads, sub¬ 
ject to gates, may impose the duty of the erection 
and maintenance of such gates on the person at 
whose instance and for whose benefit the road 
is established.88 

Fences, Unless the cost of fencing has been 
assessed as damages, the duty to fenee a private 
road devolves on the person for whose accommoda- 
tion it was laid out. 87 

§ 16. Obstructions and Encroachments 

a. In general 

b. Actions 

a. In Q-eneral 

An interference with the reasonably free use of a 
private road may constitute an obstruction. 

An interference with the reasonably free use of 
a private road may constitute an obstruction.88 Ac- 
cordingly an owner of land abutting on a private 
way has no right to use the half of the way adjacent 
to his premises for any purpose incompatible with 
its reasonably free use as a way.8 8 He has no right 
to build sheds on the road^o or to incumber it with 
lumber, stone, iron, and other things in great 
quantities.8i Likewise, it has been held that the 
construction of a log slide on the road by the person 
on whose application it has been laid out is not a 
proper use of the road.82 It has also been held 
that, if a private road of a given width is ordered 
to be laid out, the building of his fences, by the 
owner of the land, so as not to leave the road of 
the specified width in the ciear, constitutes an ob¬ 
struction. 8 8 

Right to remove obstruction, Where a road is 
laid out as a strictly private road and not for the 
use of the public, obstructions placed in the road 
by the owner of the land over which it is laid out 


73. N.J.—^Perrlne v. Farr, supra. 

74- N.J.—^Perrine v. Farr, supra. 
75. N.J.—^Perrine v. Farr, supra™ 

78. N.J.—^Perrlne v. Farr, supra. 

77. N.J.—^Perrine v. Farr, supra. 

78. N.J.—^Allen v. Stevens, 29 N.J. 
Law 509. 

50 C.J. p 396 note 49. 

79. N.J.—^Allen v. Stevens, supra™ 

80. Idaho.—Liatah County v. Has- 
further. 88 P. 438, 12 Idaho 797. 

60 C.J. p 396 note 49. 

81. Ga.—^Puryear v. Clements, 63 
Gku 232. 
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82. Idaho.—Latah County v. Has- 
further. 88 P. 433, 12 Idaho 797. 

83. Mass.—Baker v. Dedham, 16 
Gray 393. 

84. N.H.—^Brown v. Brown, 50 N.H. 
638. 

50 C.J. p 396 note 54. 

85. Minn.—Carlson v. Bimo Tp., 169 
N.W. 806, 141 Minn. 240. 

86. N.H.—^Proctor v. Andover, 42 
N.H. 362. 

87. lowa.-—Wrede v. Grothe, 166 N. 
W. 686, 183 lowa 60. 

Pa.—Fleming: v. Ramsey, 46 Pa. 262. 

88. N.H.—Manchester v. Hodge, 71 

A. 864, 76 N.H. 166. I 
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N.T.—^Herrick v. Stover, 5 Wend. 580. 

Obstruction or encroaohment of 
hiffhways generally see Hig-hways 
§S 217-231. 

89. N.H.—Manchester v. Hodgre, 71 
A 864, 75 N.H, 166. 

90. N.H.—^Manchester v. Hodg'e, su- 
pra. 

91. N.H.—^Manchester v. Hodge, su¬ 
pra. 

92. Pa.—^Procter v. Campbell, 6 Pa. 
Co. 531. 

93. N.T.—^Herrick v, Stover, C 

Wend. 680. 

50 C.J. p 396 note 60. 
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cannot lawfully be removed by one having no right 
to use the road.^^ 

Of inchoate right to road. Under some statutes, 
when a road has been used as a private way for 
one year, the owner of the land through which the 
road passes,95 or his tenant,^® may not close or ob¬ 
struet it without first giving the users of the way 
thirty days’ notice in writing so that they may take 
steps to have it made permanent by filing applica- 
tion to the proper county authorities to have the 
road established as a private way in accordance wkh 
other statutes providing that this may be done.^^ 
If the owner obstruets the way without giving the 
required notice, he will be required to remove it in 
proper proceedings therefor, as discussed infra sub- 
division b of this section, and the fact that the 
private way was opened up by the landowner^s pred- 
ecessor in title under an agreement with the ad- 
joining landgwner that, if it ever became a nuisance, 
it could be closed,^® or the fact that the private way 
is being used for immoral purposes,®® does not give 
the landowner the right to close the way without 
giving the common users the statutory notice. 
Nevertheless, the fact that a private way has been 
used for as much as one year does not establish 
a way by prescription nor does it prevent the 
owner of land from closing such way,^ but only re¬ 
quires him to give thirty days* notice in writing to 
the common users for the purpose mentioned,^ 

h. Actions 

(1) In general 

(2) Actions for damages 

(3) Injunction and removal proceedings 

(1) In General 

A person having a right to tho use of a private 
road has a cause of action against one who obstruets 
the road or Impedes its use. 

A person having a right to the use of a private 
road has a cause of action against one who obstruets 
the road or impedes its use.'* Accordingly, a per¬ 


son on whose application a private road was laid 
out has a cause of action against one who obstruets 
it.® Likewise, an abutter having a right to rea- 
sonably convenient points of connection with the 
road has an actionable right against another abutter 
who impedes his use of such points.® 

(2) Actions for Damages 

The person at whose Instance and for whose benefit 
a private road was established may maintain an action 
at law to recover damages arislng from an encroach- 
ment of a private road. 

The person at whose instance and for whose bene¬ 
fit a private road was established may maintain an 
action at law to recover damages arising from an 
encroachment of a private road.*^ It is no defense 
to an action for a substantial encroachment that 
plaintiif was not thereby interrupted in the use of 
the road;® but it is a good defense that defendant 
yielded his assent, expressly or impliedly, to the 
encroachment.® 

Under statutory provisions granting an inchoate 
right to a road, discussed supra subdivision a of 
this section, it has been held that a petition for 
money damages for alleged tortious past obstruc- 
tions by defendant of a prescriptive private way 
over defendanfs land is not subject to general de- 
murrer with respect to such claim.!® It has also 
been held that, a claim of damages generally in a 
specified sum States a cause of action for recovery 
of general damages, nominal damages, and punitive 
damages, as the evidence may show,il and is not 
subject to dismissal as a claim of no recoverable 
damages.1® 

(3) Injunction and Removal Proceedings 

injunction to restrain the obstructlon of private 
roads is a proper remedy where an action at law wouid 
not furnlsh an adequate remedy, or where the obstruc- 
tion Works speciai and pecullar injury to the party ask- 
ing for the Injunction. 

Injunction to restrain the obstruction of private 
roads is a proper remedy where an action at law 


94. K.Y.—ODraJee v. Ko^ers, 3 HiU, 
N.T.. 604. 

95- Ga.—^Riggrs v. Martin, 33 S.B.2d 
15, 198 Ga. 824—Hali v. Brown- 
insr. 24 S.E.2d 392, 195 Ga. 423. 

50 C.J. p 396 note 66. 

Obstructlon or disturbance of way 
established by prescriptlon see 
Basements S5 9&-101. 

96. Ga.—Dodson v. Gcarborough, 35 
aJSL 391, 110 Ga. 4. 

97. Ga-—Hali v. Browning, 24 S.E. 
3d 392, 195 Ga. 423—^Dodson v. 
Scarborough, 35 S.E. 391. 110 Ga. 

4 . 


98. Ga.—Rlggs v. l^fortin, 83 S.E.2d 
15, 198 Ga. 824. 

99. Ga.—^Rigrgs v. Martin, supra. 

1. Ga.—Neal v. Neal, 50 S.B. 929, 
122 Ga. 804. 

Creation of way by prescriptlon see 
Basements $ 18. 

2. Ga.—Neal v. Neal, supra. 

3. Ga.—Neal v. Neal, supra. 

4. N.Y.—Herrlck v. Stover, 5 Wend. 
580. 

5. N.Y.—^Herrick v. Stover, supra. 
Pa.—Procter v. Cajmpbell, 6 Pa.Co. 

531. 


6. Mo.—Downing’ v. Corcoran, 87 43. 
W. 114, 112 Mo.App, 645. 

7. Me.—^Browne v. Connor, 21 A.2d 
709, 138 Me. 63. 

N.Y.—^Herrick v. Stover, 6 Wend. 680. 

8- N.Y.—^Herrlck v. Stover, 5 Wend. 
580. 

2- N.Y.—^Herrick v. Stover, supra. 

10- Ga.—^Hall v. Browning:, 24 S.E. 
2d 392, 195 Ga. 423. 

11. Ga.—Hali v. Browning, supra. 

12. Ga.—Hali v. Browning, supra. 
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would not furnish an adequate remedy or where 
the obstruction works special and peculiar injury to 
the party asking for the injunction.l4 

Where the statutes provide for an inchoate right 
to a private way, as discussed supra subdivision a 
of this section, the statutes may also provide a 
summary remedy for the removal of obstructions 
from the private way where the owner of land 
over which such way passes has failed to give the 
required notice before creating the obstruction.^S 
In such jurisdictions, if the obstruction of a private 
way has been completed, the statutory remedy be¬ 
fore the ordinary will afford to the users of the. 
way an adequate remedy at law by removal of the 
obstruction,so that a petition for injunction will 
not lie against the owner of the land through which 
the way passes,but, if the petition alleges a 
threatened,^® or a threatened additional obstruction 
to a completed obstruction as an imminent situa- 
tion,^® the remedy of injunction will lie, since the 
statutory remedy, available only for removing exist- 
ing obstructions, would not cover the situation,20 
and since the injunction would not be mandatory in 
character.2i Where the owner of the land through 
which a private way runs closes the road without 
giving the statutory notice, he is not entitled to an 
injunction to restrain a common user from remov¬ 
ing the impediments from the road.22 The petition 
must contain a statement of all the facts necessary 
to entitle the petitioner to the relief prayed.23 Ac- 
cordingly, while the petition may be based on both 
a claim for a prescriptive way and a claim for a 
way in use for one year, where the owner of the 
land through which the way passes has failed to give 


the required notice before creating the obstruc- 
tion,24 it must not confuse the two claims,^® and 
on proper demurrer petitioner may be required to 
indicate on which claim he relies.26 The petition 
need only describe the road with reasonable cer- 
tainty,27 and not with the particularity demanded in 
a proceeding to establish a private road.^S The bur- 
den to Show that the notice required by the statute 
was given is on him whose duty it was to g^ve it.^® 
A petitioner for the removal of obstructions on a 
road used for one year must recover on the case 
made by him, if at all.^O Accordingly, where the 
petition for removal of obstructions is based solely 
on the ground that petitioner^s right has been estab^ 
lished by prescription, judgment cannot be rendered 
requiring obstructions to be removed on the ground 
that the owner failed to give the statutory notice of 
intention to close the way.^i However, while an 
applicant may base his right to relief on the stat¬ 
ute relative to prescriptive ways, and on the stat¬ 
ute requiring the landowner to give thirty days* no¬ 
tice before obstructing a way used for one year, 
the order or judgment should show on. which claim 
applicant relied.®^ 

§ 17. Use for Travel 

Where a private road Is considered a publlo road In 
the sense that it Is open to all who see fit to use It, the 
owner of the land through which the road Is lald out 
cannot malntaln an action In trespass against any per«* 
son using It. 

Where, as discussed supra § 1, a private road is 
considered a public road in the sense that it is opcn 
to all who see fit to use it, it is immaterial that the 
road is subject to gates and bars,®^ or that it is 


13- Mo.—Downingr v. Corcoran, 87 S. 

W. 114, 112 Mo.App. 646. 

50 C.J. p 397 note 83. 

14. W.Va.—^Bent v. Trimboli, 66 S. 
E. 881, 61 W.Va. 509. 

15. Ga.—^Hall v. Browning:, 24 S.E. 
2d 392, 195 Ga. 423. 

50 C.J. p 397 note 86. 

16. Ga.—^Hall v. Browningr» supra. 

17. Ga.—^Hall v. Browningr, supra. 

18. Ga.—Hali v. Browningr, supra. 

19. Ga.—^Hall v. Brownlnr, supra. 

20. Ga-—^Hall v. Browningr, supra- 

21. Ga.—^Hall v, Browning, supra. 

22. Ga.—^Riggs V. Martin, 33 S.E.2d 
15, 198 Ga. 824. 

23. Ga.—sSeaboard Air Line Hy. Co. 
V. Brown, 190 S.E. 203, 55 Ga.App, 
368. 

AvermentB lield snbject to speolal 
deniTixrer 

In suit to enjoin defendant from 
obstructing a private way over bis 


land, averments of petition that de¬ 
fendant is a bad drunkard, rides up 
and down the road, and otherwise 
does wlcked and reckless things and 
is such a man as needs to be under 
the ban of the court should be 
strlcken on special demurrer as Ir- 
relevant.—^Hall v. Browning, 24 S.E. 
2d 392, 195 Ga. 423. 

Petition held InsufElolent 
Where petition seehing condemna- 
tlon of way of necessity averred ex- 
istence of private way acQulred by 
prescription, but dld not allege that 
it had been obstructed by defend- 
ants, it cannot be sustained as a pe¬ 
tition to remove obstructions.—^Por¬ 
ter V. Foster, 90 S.E. 967, 146 Gcu 
154. 

24. Ga.—^Hall v. Browning, 24 S.E. 
2d 392, 195 Ga. 423. 

25. Ga.—^Hall v. Browning, supra. 

26. Ga.—^HaJl v. Browning, supra. 

27. Ga.—^Barnes v. Holcomb, 134 S, 
K 628, 36 Ga.App. 713. 
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28. Ga:—Baxnes v. Holcomb, supra. 
50 O.J. p 397 note 90. 

29. Ga.—^Powell v, Amoss, 11 S.E, 
598, 85 Ga. 278. 

30. Gfu—Nugent v. Watklns, 68 8, 
E. 888, 129 Ga. 882. 

31. Ga.—Seaboard Air Line Ry. Co, 
V. Brown, 190 'S.E. 203, 66 Ga.App, 
368. 

50 O.J. p 397 note 94. 

32. Ga.—^Hall v. Browning, 24 S,E.2d 
392, 196 Ga. 428—^Pord v. Waters* 
107 S.B. 361, 27 Ga.App. 83. 

33. N.J.—Van Blarcom v. Frlhe. 29 
N-.J.Law 516. 

50 C.J. p 398 note 97. 

The pnrpose of the legislatore in 
authorizlng the town to determine 
whether a private way shall be sub¬ 
ject to gates and bars is to provide 
a method by which the owners of the 
land afCected could lessen the hazard 
of unwarranted or casual Intmslon 
on thelr property due to its belng 
opened to easy access from the maln 



§§ 17-19 


PRIVATE ROADS 


72 C.J.S. 


merely a cui de sac.^^ Being thus considered as a 
public road, it necessarily follows that the owner of 
the land through which the road is laid out cannot 
maintain an action of trespass against any person 
using it;35 and the fact that the road was invalid 
by reason of some defect in the proceedings leading 
to its laying out does not affect this rule.^® On the 
other hand, in those jurisdictions where a private 
road is for the exclusive use by travel of the par- 
ticular person or persons for whom it was laid out, 
such person or persons may maintain an action of 
trespass on the case against the occupant of the 
land through which it was laid out,or any other 
person®* maldng use of it. 

§ 18. Injuries from Defects or Obstrucfaons 

Ordinarily, If the duty Is Imposed to keep a private 
road !n repalr, damages are recoverable for injuries re- 
sultlng from fallure to make sultable repairs. 

If the duty is imposed on a town to keep a private 
road in repair it will be liable for special damages 
caused by its failure to make suitable repairs.®* 
There is no such distinction between private roads 
with gates or bars, and those without, as to justify 
a different nile as to the liability for want of re¬ 
pair, where, in both cases, they are termed highways 
in the statute.^* The objection that a portion of a 
road was laid out at a greater width than that 
prayed for in the petition cannot be urged by the 
town in a suit for injuries caused by its failure to 
keep the road in repair.^i On the other hand, it 
has been held that a county is not liable for an 
injury produced by a defect in a private road;^® 
nor is it liable for a failure to provide a safe ap- 
proach from a private road to a public highway of 
the county, or vice versa.^® Likewise, it has also 
been held that a county is not liable for negligence 


in maintaining or permitting an unsafe approach 
from a private road to a public bridge,^'* at least 
where such approach is neither essential nor neces- 
sary to the existence or use of the public bridge.^® 

§ 19. Alteration, Vacation, and Extinguish- 
ment 

a. Alteration 

b. Vacation 

c. Extinguishment 

a. Alteration 

Under some statutes, any person or porsons fnter- 
ested may petition to alter a private road. 

Under some statutes, any person or persons inter- 
ested may petition to alter a private road.'** Under 
such statutes, the owner of the land over which 
the road passes is clearly entitled to petition for 
such alteration.'*^ If the statute authorizing the 
proceeding requires petitioner therein to put the 
new road in as good condition as the old, such pro- 
vision does not apply where the road, as first located, 
has never been opened.^® 

b. Vacation 

The Power of the fegislature to establlsh private 
roads carrles with It, as a necessary Incident, the power 
to provide for the vacation of such roads, when ‘they 
shali become no longer necessary. 

The power of the legislature to establish private 
roads carries with it, as a necessary incident, the 
power to provide for the vacation of such roads, 
when they shall become no longer necessary.^* Ac- 
cordingly, it has been held that the road laid out 
by public authority may be discontinued by it with¬ 
out the consent or against the will of the person on 
whose petition it was originally established.®* 


hishway. Ih splte of the erectfon of 
gates and bars the pnblic would stili 
have the rlght to use the way in the 
same manner as the persons who are 
primarily interested in it.—^Browne 
V. Connor. 21 A.2d 709. 1S8 Me. 63. 
Mass.—Danforth v. Durell, S Al- 
len 242. 

35- N-H.—^Brown v, Brown. SO JSf.H. 
538—Metcalf r. Bingham. 8 K.H. 
459. 

50 (XJ. p 397 note 96 [aj. 

Coxumnnity road, not public high¬ 
way, traveled generally by public. 
may be used without user becomlng 
trespasser until forbldden by prop- 
erty owner.—Goode v. State, 131 So. 
106, 158 Miss. 616. 

36. N.BL—Brown v. Bro'^ 50 X.H. 
538. 

50 C.J. P 398 note 1. 

37. N.T,—^Lambert ▼. Hoke. 14 
Johns. 383. 


The proper form of actloa. against 
a person using a private road, by 
the person at whose application it 
was laid out, is trespass on the case, 
and not trespass.—^Lambert v. Hoke, 
supra 

38. N.T.—Lambert v. Hoke, supra 

39. N-H.—Procter v. Andover, 42 N. 
H. 348. 

Liiability for Injuries to invltee 
caused by obstructions placed in 
private way see Negligence S 75. 
4a N-H.—^Procter v. Andover, su¬ 
pra 

41. N.H.—Procter v. Andover, su¬ 
pra 

42. Ga—Mitchell County v. Dixon, 
92 S.E. 405, 20 GaApp. 21. 

43. Ga—^Mitchell County v. Dixon, 
supra 

44. Ga—Mitchell County ▼. Dixon, 
supra 
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45. Ga—^Mltc^ell County ▼. Dixon, 
supra 

46. Ark.—^Pippln ▼. May, 93 S.W. 

64, 78 Ark. 18. • 

Ind.—^Ryker v. McBlroy, 28 Ind. 179. 
N.J.—State V. Allen, 11 N.J.Law 103. 
Cases of neoessity 
The power to widen an exlsting 
right of way is limited to those cas¬ 
es where applicant cannot reach a 
public highway by going over his 
own land.—State v. Zubke, 227 N.W. 
947. 200 Wis. 227. 

47- Ind.—^Ryker v- McElroy, 28 Ind. 
179. 

4a Ind.—Hyker v. McElroy, supra 

49. Pa—^In re Stuber's Hoad, 28 Pa 
199. 

50. Mass.—Plagg v. Plagg, 16 Gray 
175. 

50 C.J. p 398 note 11. 
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Grounds, The grounds for, or circumstances un¬ 
der, which a private road may be vacated or dis- 
continued are usually a matter of special statutory 
regulation.5^ Accordingly, under some statutas a 
private road may be vacated when it has become 
useless, inconvenient, and burdensome,52 as where 
the landowner for whose benefit the private road 
was established has another convenient way over 
the land of a third personas or where a public road 
has been established to which there is convenient 
or practical access:®^ 

Proceedings. A private road may not be vacated 
except on striet compliance with the statute.55 Ac¬ 
cordingly, where advertisement is required by stat¬ 
ute, the township in which the road' proposed to be 
vacated lies must be named, so that ali concerned 
may know with certainty the location of the road.56 
The petition must contain a statement of ali the 
facts which, by the statute, are made necessary to 
entitle petitioner to the relief prayed.57 Under a 
statute providing that the petition to vacate a private 
road must set forth in a ciear and distinet manner 
the situation and circumstances of such road or of 
the part thereof which applicants may desire to have 
vacated, a petition for the vacation of the entire 
road need not specify the portions of the road to 
be vacated,58 or the particular reasons why. the 
vacation of such portions is desired.®® 

An omission of the surveyors to state in their re- 
tum the township in which the road proposed to be 
vacated lies has been held to be fatal, where the 
township Controls the appointment of the sur¬ 
veyors.®® 

Review, In reviewing by appeal proceedings 
for the vacation of a road only the regularity of the 
proceedings can be considered but the procfeed- 
ing will be vacated if it appears that the require- 
ments of the statute necessary to give jurisdiction 
have not been strictly followed.®^ Likewise, where 


a court nile provides that no viewer shall be enter- 
tained by, or at the expense of, any person inter- 
ested, a proceeding for the vacation will be set aside 
where the viewer is entertained by a party of 
record,®3 although his interest in the vacation or 
continuance of the road is doubtful.®^ 

c. ExtingiiishmeiLt 

In some Jurisdictlons, where the petitioner who has 
procured a private road to be lald out over the lands 
of another acquires titie to the servient tenement, the 
right to the road is extinguished not only as to him, but 
as to 'all other persons, while, In other Jurisdictlons, the 
right to use the road can be extinguished only by the 
action of the proper public authority. 

There is a conflict of authority as to whether 
unity in titie and possession of all the land occupied 
by a private road, which was laid out by public 
authority, operate to discontinue it. In some ju- 
risdictions, where petitioner who has procured a 
private road to be laid out over the lands of an¬ 
other acquires titie to the servient tenement, the 
right to the road is extinguished not only as to him, 
but as to all other persons,®® while, in other j*uris- 
dictions, the right to use the road can be extin¬ 
guished only by the action of the proper public 
authority.®® 

§ 20. Penalties 

Penalties for failure to open a private road ard 
discussed infra § 21, and for leaving an open gate 
across the road, infra §‘22, 

Examine Pocket Parts for later cases. 

§ 21. -For Failure .to Open Road 

Under a statute providing therefor,. a penalty ‘may 
b« recovered, from, the owner of the land, condemned 
for his failure to open a private road wlthih 'the'’time 
specified in Judgment which ordered thb opening of 
the road. 

Under a statute providing therefor, a penalty may 
be recoverfed from the owner of the land con- 


51. Minn.—Carlson v. Simo Tp., 169 
N.W. 805, 141 Minn. 240. 

50 C.J. ,p 298 note 12. 

52. Pa.—^In re Glenfleld Borougrh 
Boad, 5 Pa.Super. 222. 

53. N.C.—^Plimmons v. Prlsby, 60 N. 
C. 200. 

54. Mo.—^Readlnsr v. Chandler, 192 
S.W. 94, 269 Mo. 589, 595. 

60 C.J. p 398 ‘note 12 [bj. 

55. Mo.—State v. Van Patton, 94 
S.W.2d 1119, 230 Mo.App. 1199. 

N.J.— State V. Allen, 11 N.J.Law 108. 
«'ZTelgrliboxlLood road” 

Old Public road on petitioner*s 
lands, not on map posted under stat¬ 
ute and not Included in county road 
System taJken over by state highway 


commission, and not cartway, church 
road, or mill road, Is “nelgbborhood 
road,” and question of its discontln- 
uance must be determined by special 
proceeding instituted before- clerk, 
and the board of county commlssion- 
ers has no jurisdiction.—^In re Bd- 
wards, 174 S.B. 606, 206 IST.C. 649. 

56. N.J.—'State v. Allen, 11 N.J.Liaw 
103. 

57. Pa.—^In re Glenfleld Borough 

Road, 5 Pa.Super. 222, 

58. Pa.—^In re Glenfleld Borough 

Road, supra. 

59. Pa.—In re Glenfleld Borough 

Road, supra. 

60. N.J.—State V. Allen, 11 N.J.Law, 
103. 


61. Pa.—^Jn re Glenfleld Borough 
Road, 5 Pa.Super. 222, 

50 O.J. p 398 note 18. 

62. N.J.—State v. Allen, 11 N.J.L?Cw 
103. 

50 C.J. p 398 note 19. 

63. Pa.—^In re Heldelberg Tp. Road, 
1 Pa.Co. 7. 

64. Pa.—In re Heidelberg Tp. Road, 

' supra. 

65. N.C.—Jacocks v, Newby, 49 N.C. 
266. 

50 C.J. p 899 note 22. 

66. Mass.—^Plagg v. Flagg, 16 Gray 
116. 

50 C.J. p 399 note 23. 
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demned for his failure to open a private road with- 
in the time specified in the judgment which ordered 
the opening of the road.®^ Failure to open the 
road within the time fixed by the judgment will not 
authorize the imposition of a penalty, where defend¬ 
ant was led honestly to believe that he had a longer 
time than that fixed by the judgment within which 
to open the road, and neither he nor his attorney 
knew differently until after the time fixed to open 
the road had expired.®^ 

Effeci of appeal. In an action to recover the 
penalty imposed for failure to open a private road, 
the taking of an appeal and the giving of a super¬ 
sedeas bond so far prevent the judgment from be- 
coming a final one that no action for a penalty will 
lie until final judgment has been rendered by the 
appellate court.®® Accordingly, after a judgment 
of the Circuit court which ordered the opening has 
been affirmed by the supreme court and its mandate 
sent down to the circuit court, the circuit court 
should fix a time within which the road is to be 
opened,^® and, until such time is fixed by an order 
of court, the successful plaintiff cannot recover 
from the derelict landowner the prescribed pen- 
alty.^l 

§ 22, -Leaving open CSate across Road 

Soma statutas Imposa a penalty on any parson using 
a private road for leaving open a swinging gate placed 
across ft by the ownar of property through which the 
road passas. 

Some statutes impose a penalty on any person 
using a private road for leaving open a swinging 
gate placed across it by the owner of property 
through which the road passesJ^ In order to main- 
tain an action to recover such a penalty, plaintiff 
must prove that the way in question is a private 
road, laid out or made such in the manner prescribed 
by statute.^® It is no defense to an action for the 
statutory penalty that defendant had a private way 
where the private road in question was laid outJ^ 


§ 23. Criminal Offenses 

Although there Is authority that the obstruction of 
a private road laid out pursuant to law Is a Criminal 
offense, Indictable as a public nulsance, there is also 
authority to the contrary. 

In some jurisdictions, the obstruction of a private 
road laid out pursuant to law is a criminal offense,^^ 
indictable as a public nuisance.*^® However, in 
other jurisdictions it has been held that the obstruc¬ 
tion of a private road cannot be a public nuisance,^^ 
and hence is not indictable as suchJ® 

An indictment for an offense with respect to 
private roads should charge all the elements of the 
offense.^® Accordingly, under a statute making it 
a public nuisance to obstruet or encroach on the 
public highways, private ways, etc., an indictment 
which charges accused with obstructing a "private 
highway” charges no offense.®® Likewise, where 
the statute makes it a criminal offense maliciously 
to injure a private road laid out by authority of law, 
an indictment which fails to allege facts showing 
that such road was so laid out, and which does not 
even contain a direct allegation to that effect, is 
fatally defective.®^ An indictment for breaking 
down a gate across a private road established ac- 
cording to law is sufficient if it is in the words of 
the statute.®® 

Since, as discussed supra § 1, a private road is a 
public road in the sense that it is open to all who 
see fit to use it, an Information charging accused 
with obstructing a private road established accord- 
ing to law has been held to state an offense under 
the statutes prohibiting the obstruction of a public 
road.®® 

Defenses, Where the crime charged is the break¬ 
ing down of a gate across a private road located ' 
according to law, it is a matter of defense that the 
road was not located according to law, and is 
therefore not a private road in law.®^ 

Evidence. General rules as to the weight and 


67- Mo.—^Fitzmaurice v. Turney, 166 
S.W. 807, 256 Mo. 181—SuUivan 
V. Klrkpatriclc, 166 S.W. 492, 171 
Mo.App. 233. 

50 C.J. p 399 note 25. 

68. Mo.—Sullivan v. Kirkpatrick, 
supra. 

69. Mo.—^Fitzmaurice v. Turney, 166 
S.W. 307. 256 Mo. 181. 

70l Mo.—'Titzznaurlce v. Turney, su¬ 
pra. 

71- Mo.—^Fitzmaurice v. Turney, su¬ 
pra. 

72- N.J.—Allen v. Stevens, 29 N.J. 
Law 509. 


73- N.J,—Allen v. Stevens, supra. 

Pleadlngr and evidence of existence 
of private roa4 generally see su¬ 
pra § 14. 

74. N.J.—Allen v. Stevens, supra. 

75. Pa,—Commonwealtli v. Kenne- 
dy, 16 Pa.Dist. & Co. 564, 35 Dauph. 
Co. 242, 46 York Legr.Rec. 26. 

76. Pa.—Commonwealtli v. Kenne- 
dy, supra. 

77. S.C.—State v. Randall, 32 S.C. 
Li. 110, 47 Am.D. 648. 

78. S.C.—State v. Randall, supra. 

79. Arlz.—^Territory v. Richaxdson, 

76 P. 456, 8 Ariz. 336, j 
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80. m. —Gilbert v. People, 121 111. 
App. 423, 425. 

50 C.J. p 399 note 35. 

81. Arlz.—^Territory v. Rlchardson, 
76 P. 466, 8 Ariz. 336. 

82. N.C.—State v. Combs, 27 S.E. 
30, 120 N.C. 607. 

60 C.J. p 399 note 37. 

83. Mo.—State v. Van Patton, App., 
180 S.W.2d 231——State v. Van Pat¬ 
ton, 94 S.W.2d 1119, 230 MoJi.pp. 
1199. 

84. N.C.—State v. Combs, 27 S.E. 
80, 120 N.C. 607. 
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sufficiency of the evidence in criminal cases apply 
in a prosecution for an offense with respect to 
private roads.^s 

§ 24. Taxes and Assessments 

The commissioners of the roads have been held to 
have Power to compel an indlvldual to work on a pri¬ 
vate path. 


The commissioners of the roads have been held to 
have power to compel an individual to work on a 
road, in which there is a right of two or more 
persons, and which is called a private path, as 
contradistinguished from a public highway.^® 

Work on roads by taxpayers generally is dis- 
cussed in Highways §§ 307-309. 


PRIVATIO; PRIVATIS; PRIVATORUM. As 

the first words of maxims as to which there have 
been no recent applications see 50 C.J. p 400 notes 
15-17. 

PRIVATUM. In Latin, private.^ The word is most 
freqnently employed in the phrase “jus privatum,” 
which is discussed in 60 C.J.S. p 1095 note 96-p 
1096 note 4 

As the first word of maxims as to which there 
have been no recent applications see 50 C.J. p 400 
notes 19, 20. 

PRIVEUSGrlO. In Spanish law, a favor, oonces- 
sion, or exemption granted to someone.^ 

PRIVILEGE. The word “privilege” has a variety 
of meanings, according to the connection or context 
in which it is used;^ but inherent in the term is 
the idea of something apart and distinet from a 


common right which i>ertains to all citizens or 
exists in all subjects, and the word connotes some 
sort of a special grant from the sovereignty, some 
type of necessary special permission or consent 
which the sovereign in its discretion might have 
withheld or failed to provide, sueh as the right to 
do business as a Corporation or the right to record 
a mortgage.4 Standing alone the word “privilege” 
earries the idea of permission, a permissive use,^ 
and, while it is frequently defined in terms of a 
right or immunity granted, it is often said that a 
person takes privileges to which he may not be en- 
titled.® 

The word “privilege,” as used in its broad and 
comprehensive sense, means an advantage;’^ a pe- 
culiar advantagejS a peculiar benefit, favor, or ad- 
vantage;® a particular and peculiar benefit or ad- 
vantage^® enjoyed by a person, company, or class, 
beyond the common advantage of other citizens 
a favor granted an option.^® The word “privi- 


85. N.C.—state Y. Adams. 195 S.B. 
822, 213 N.C. 243. 

Evidence held snfflclent 

(1) To take case to Jury.—'State 
V. Van Patton, Mo.App., 180 S.W.2d 
231. 

(2) To Show estabUshment of 
cartway.—State v. Adazns, 195 S.E. 
822, 213 N.C. 243. 

86. S.C.—Glover v. Slmznons, 15 S.C. 
L. 67. 

1. Black L.D. 

8. Escrlche Diccionario. 

3. U.S.—U. S. V. Patrick, C.C.Tenn.. 
54 F. 338, 348. 

4. S.D.—State ex rei. Botkin v. 
Welsh, 251 N.W. 189, 200, 61 SJD. 
593. 

5. N.J.—Corpus Jtixis olted In Mlt- 
nick V. Fumiture Workers Union 
Local No. 66, C.I.O., 200 A. 553. 
565, 124 N.J.B(i. 147. 

50 C.J. p 400 note 32. 

Simllarly expressed 

“In commop parlance the word Is 
most freguently used in the sense of 
permission or llcense.**—Schmeider 
V. Mauffhan. 227 N.W. 294. 295. 199 
Wis. 592. 

6. Pa.—Commonwealth v. Miller, 
180 A. 144. 146, 118 Pa.Super. 58.1 


7. ‘ Cal.—Corpus Jorls gnoted in 
People V. Noland, 189 P.2d 84, 85, 
83 Cal.App.2d 819. 

50 C.J. p 400 note 25. 

Phrases 

(1) “Prlvlleged vessels” see Index 
to tltle Collision. 

(2) “Privilege tax" dlstlnguished 
from other forms of taxes Including 
“excise tax" and “property tax” see 
Licenses § 3. 

(3) “Real prlvllege;*’ in Bngllsh 
law, a privllege granted to, or con- 
ceming, a particular place or locall- 
ty.—^Black L.D. 

(4) Other phrases as to which 
more recent adjudications have not 
been found see 50 C.J. p 403 notes 
82-11. 

8. CaJ.—Sacramento Orphanage & 
Ohlldren^s Home v. Chambers, 144 
P. 317, 319, 25 Cal.App. 536. 

50 C.J. p 400 note 27. 

Simllarly expressed 
A peculiar benefit or advantage.— 
Hammond v. Fulton, 116 N.B. 998, 
999, 220 N.T. 337, Ahn.Cas.l917C 1137 
—^North River Steam Boat Co. v. 
Llvingston, Hopk., N.T., pfp. 170, 232. 

9. Cal.—Corpus Jhris gaoted In 
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I People V. Noland, 189 P.2d 84, 85, 
83 Cal.App.2d 819. 

N.T.—Arbuzzese v. Norge Realty 
Corporation, 271 N.Y.S. 889, 890, 
151 Mlsc. 463. 

Utah.—Thomas v. Daughters of Utah 
Ploneers, 197 P.2d 477, 507. 

50 C.J. p 400 note 29. 

10. Cal.—Dalgh V. SchafCer, 73 P. 
2d 927, 930, 23 GalA.pp.2d 449. 

Tenn.—^Lawyers* Tax Cases, 8 Heisk. 
565, 649. 

11. Cal.—Dalgh v. Schaffer, 73 •P.2d 
927, 930, 23 Cal.App.2d 449. 

50 C.J. p 400 note 34. 

12. Ind.—State v. Griflln, 79 N,B.3d 
637, 643, 226 Ind. 279—^Hammer v. 
State, 89 N.B. 850, 851, 173 Ind. 
199, 24 L..R.A,N.S.. 796, 140 Am.S. 
R. 2'48, 21 Ann.Cas. 1034. 

Simllarly defined 

(1) A personal benefit or favor.— 
Bx parte Levy, 43 Ark. 42, 54, 51 
Am.R. 550. 

(2) A private or personal favor 
enjoyed.—Winnipeg v. Barrett, 5 
Cartwr.Cas., Can., 32, 91. 

13. Cal.—^People v. Noland, 189 P. 
2d 84, 85, 83 Gal.App.2d 819. 

“Optlon” defined as meaning “priv¬ 
llege” see 67 C.J.S. p 611 note 30. 
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lege” has also beeu eonstnied to mean a franchise;^^ 
a prerogativejis a right, claim, or liberty;!® an- 
thority.17 

^Trivilege” has been defined as meaning a right 
not enjoyed by all;l® a right peculiar to an individ- 
nal or body;is a right i)eeuliar to the person or 
class of persons on whom it is confeixed, and not 
possessed by others;2<5 a special right or power con- 
ferred or possessed by one or more individnals^i 
in derogation of the general right ;22 an inmmnity22 
granted by aTithority;24 a peculiar immunity;^^ an 
immunity held beyond the course of the law;26 a 
right or immunity not enjoyed by otheis or by all-^*^ 

The Word ‘‘privil^” is also defined as meaning a 


peculiar exemption;28 an exemption from some gen¬ 
era! burden, obligation, or duty;^^ an exceptional 
or extraordinary exemption;^® the speeial enjoy- 
ment of a good,3i or au exemption from some evil 
or burden.32 A “privilege” is an exemption from 
some duty, burdeii, or attendance®® with which cer- 
tain persons are indulgcd,^'^ from a supposition of 
the law that their public duties or Services, or the 
offices in which they are engaged, are such as re¬ 
quire all their time and care, and that, therefore, 
without this indulgence, those duties could not be 
performed to that advantage which the public good 
demands;35 but when the word “privilege” is used 
with reference to an offieial power it imports a dis- 
cretionaiy power,®® 


14. N.M.—^Terrltory r, Stokes, 2 W. 
M. 161, 170. 

60 C.J. p 401 note 47. 

See Franchises § 1 et sea. 

15. Tenn.—^Lawyers* Tax Cases, 8 
Helsk. 565, 649. 

16. —^Territory v. Stokes, 2 N. 
M. 161, 170. 

17. U.S.--TJ. S. V. Patrick, C.C.Tenn., 
54 F. 338, 348. 

50 C.J. p 402 note 58. 

18. Cal.—^People v, Noland, 189 P. 
2d 84, 85, 83 Cal.App.2d 819. 

Utali.—^Thomas v. Dangrliters of Utah 
Pioneers, 197 P.2d 477, 607. 

50 0.jr. p 402 note 62. 

Slmilarly azpressed 

(1) The enjoyment of some desir- 
able rlsrht.—Winnipeg v. Barrett, 6 
Cartwr.Cas., Can., 32, 91. 

(2) An investiture with special or 
peculiar rights.—^U. S. v. Patrick, C. 
C. Tenn., 54 F. 338. 348. 

(3) Special rights belonging to the 
individual or class, and not to the 
masa—^Lonas v. State, 3 Heisk. 
Tenn., 287, 306—50 CJ. P 402 note 71. 

(4) A right conferred on some per¬ 
sons to acquire on more favorable 
terms what all other persons mlght 
acquire on less favorable terms.— 
Schmalz v. Wooley. 39 A. 539, 541, 56 
]^^.4J.Fq. 649, 

(5) A right peculiar to the person 
on whom conferred, not to be exer- 
clsed by another or others.—Smith 
v, Corneli University, 45 N.T.S. 640, 
643. 21 Misc. 220—50 C.J. p 402 note 
67- 

(6) Some peculiar right or favor 
granted by law contraxy to the 
general rule,—^Ex parte Levy, 43 
Ark. 42, 54, 51 Ain.H. 550. 

19. Cal.—^People v. Noland, 189 P. 
2d 84, 85, 83 Cal,App.2d 819. 

X.T.—Smith V. Corneli University, 
45 N.Y.S. 640. 643, 21 Misc. 221. 

50 C.J. p 402 note 66. 

Sfmilarly defined 

A right conferred peculiar to some 
individual or body.—State v. Griffln. 


79 N.B.2d 537. 543, 226 Ind. 279— 
Hammer v. State, 89 N.E. 850. 861, 
173 Ind. 199, 24 L.R.A.,N.S„ 796, 140 
Am.S.R. 248, 21 Ann.Cas. 1034. 

20. Minn.—Northwestern Trust Co. 
V. Bradbury, 127 N.W. 386, 388. 113 
Minn. 76. 

50 C.J. p 402 note 68. 

21. Cal.—^People v. Noland, 189 P. 
2d 84. 85, 83 Cal.App.2d 819—Cope 
V. Flannery. 234 P. 845, 849. 70 
CaLApp. 738. 

Utah.—Thomas v. Daughters of Utah 
Pioneers. 197 P.2d 477, 607. 

22. Ark.—^Leatherwood v. Hili, 89 
P. 621. 623, 10 Ariz. 243. 

Utah.—Thomas v. Daughters of Utah 
Pioneers, 197 B.2d 477. 607. 

23. Cal.—Sacramento Orphanage & 
Chlldren’s Home v. Chambers, 144 
P. 317, 319, 26 Cal.App. 636. 

50 C.J. p 401 note 49. 

24. U.S.—^U. e. V. Patrick, C.C,Tenn., 
54 F. 338, 348. 

25. Cal.—Van Valkenburg v. Brown, 
43 Cal. 43. 49, 13 Am.R. 136. 

Del.—^Douglass v. Stevens, 1 Del.Ch. 
465. 476. 

26. N.C.—State v. Cantwell, 55 S.B. 
820, 823, 142 N.C. 604, 8 L.R.A.,N.S.. 
498, 9 Ann.Cas. 141. 

Wis.—State v. Grosnickle. 206 N.W. 
895. 896, 189 Wis. 17. 

27. N.Y.—Arbuzzese v. Norge Real- 
ty Corporation, 271 N.T.S. 889, 890, 
151 Misc. 463. 

50 C.J. p 402 note 66. 

Sixuilarly defined 

(1) A right or immunity granted 
to a person either against or beyond 
the course of the common or gen¬ 
era! law'.—^Dike v. State, 38 N.W. 95, 
96, 38 Minn. 366. 

(2) A right or immunity by way 
of exemption from the general law. 
—Louisville & N. R. Co. v. Gaines,, 
C.C.Tenn., 3 P. 266, 278, 2 Flipp. 621 
—50 C.J. p 402 note 63. 

<3) A right, an Immunity, benefit, 
or advantage enjoyed by a person or 
body of persons beyond the common j 
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advantages of other individual s.— 
Winnipeg v, Barrett, 5 Cartwr.Cas., 
Can., 32, 91. 

(4) A right or immunity granted 
as a peculiar advantage and in dero¬ 
gation of a common right.—Common- 
wealth V. Miller, 180 A. 144. 146, 118 
Pa. Super. 58. 

28. Cal.—Sacramento Orphanage & 
Chlldren's Home v. Chambers, 144 
P. 317, >319, 25 Cal.App, 636. 

50 C.J. p 401 note 46. 

29. Ark.—^Ex parte Levy, 43 Ark. 
42, 54, 51 Am.R. 550. 

50 C.J. p 401 note 38. 

30. Wis.—State v. Grosnickle* 206 
N.W. 896, 896, 189 Wis. 17. 

50 C.J. p 401 note 45. 

SlTOilarly defined 

(1) An exemption from such bur- 
dens as others are subjected to.— 
Schmeider v. Maughan, 227 N.W. 294, 
295, 199 Wis. 592. 

(2) An exemption of a private man 
or a particular Corporation from the 
rigor of the common law.—^Terrltory 
V. Stokes, 2 N.M. 161. 169. 

(3) An exemption of a person or 
class of persons from the operation 
of any law.—Commonwealth v. Hen- 
derson, 33 A. 368, 172 Pa. 136—50 
CJ. p 401 note 43. 

31- N.M.—Territory ▼. Stokes, 2 N. 

M. 161, 170. 

50 C.J. p 401 note 37. 

32. Okl.—Wisener v. Burrell, 118 P. 
999, 1001, 28 Okl. 646, 34 D.R-A., 

N. S., 755. Ann.Cas.l912D 356. 

60 C.J. p 401 note 39. 

33. N.M.—Territory v. Stokes, 2 N. 
M. 161, 169. 

50 C.J. p 401 note 40. 

34. Can.—Winnipeg v. Barrett, 5 
Cartwr.Cas., Can., 32, 91. 

50 C.J. p 401 note 41. 

35. N.C.—State v. Cantwell, 56 S.E. 
830. 823, 142 N.C. 604, 614, 8 L.R. 
A.,N.S., 498. 

36. Ca!.—People v. Noland, 189 P.2d 
84, 85, 83 Cal.App.2d 819. 
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^Trivilege” is further defined as meaning legal 
power;^^ a power granted to an individual or Cor¬ 
poration to do something, or enjoy some advantage, 
which is not of oonmaon rightj^S a law made in 
favor of an individual an affirmative act of 
seleetion of special subjeots of favors not enjoyed 
by citizens in general;^® a license or permission dn 
speeified terms to do that which is in general 
prohibited;^^ a license to do anytbing wHcb is 
prohibited by the general law>2 

The word “privilege” has the same significance 
in American jurisprudence that it has in Roman 
but in Roman law ''privilege” also means a 
right of piiority of satisfaction out of the proceeds 
of the thing in a concurrenoe of creditors;^^ some- 
thing eonferred on an individual by a private law, 
and hence some peculiar benefit or advantage^ some 
right or immunity, not enjoyed by the Tvorld at 
large.^5 In the civil law the word ^‘privilege” has 
a veiy different, and much wider, meaning than it 
had in the common law,^® and as used in the civil 
law is practioally equivalent to the tenh ^^lien^’ 
at stated in Liens § 1 d. 

^Trivilege" has been held to be equivalent to, or 
synonymous with, “claim” see 14 C.J.S. p 1?,85 note 
70, and ^'immunity^^ see 42 C.J.S. p 307 note 88, 

It has been compared with, or distinguished frdm, 
"corporate right'' see Corporations § 935, "im¬ 
munity" see 42 C.J.S. p 397 note 89, "occupation" 
see 67 C.J.S. p 77 note 52, "power" see ante p 
398 note 73, and "pursuits."^^ 

The terms "privilege" and "right" have been com¬ 
pared and distinguished,^^ and it has been said that 


the granting of a privilege may confer a right.'**» 

The term "privilege" is treated in various con- 
nections throughout this work, and is applied to 
many aetivities. Naturalization is a privilege, see 
Aliens § 122, and the operation of an automobile on 
the public highway is a privilege, as stated in Motor 
Vehicles § 10 a. The right to hold public office is 
a privilege, see Officers § 11, and it is stated in 
Elections § 2 that voting is sometimes regarded as 
a privilege. Avoidance of a contraot by an infant 
is a mere> personal privilege, as stated in Infants § 
75. Other privileges of infancy are treated in In¬ 
fants §§ 19-30. In many jurisdictions a person 
takes property by descent as a privilege, see Descent 
and Distribution § 2. However, ownership of prop¬ 
erty is not regarded as a privilege, but rather as 
one of the rights which govemments were qiganized 
to protect, as stated in Property § 13, 

The privilege of a witness, including the privilege 
against self-incrimination, is treated in the C.J.S. 
title Witnesses §§ 430-457, also 70 €.J. p 717 note 
22-p 759 note 7. The privileges of a judge are 
discussed in Judges §§ 10; 11. A mere personal 
privilege as not the subject of a chattel mortgage 
see Chattel Mortgages § 21. 

The right to practice law is a privilege, as stated 
in Attorney and Client § 4 b, and the right to prac- 
tice medicine is also frequently regarded as a privi¬ 
lege, as stated in Physicians and Surgeons § 2. An 
occupation or business which requires a license 
'from some proper authority is commonly denomi- 
nated a "privilege," see Licenses § 1 b, and partic- 
ular ocoupations and businesses which are subject to 


37. U.S.—U. S. V. Patrick, C.C.Tenn., 
54 F. 338, 348. 

38. Tenn.—^Harrison v. WilUs, 7 
Heisk. 35, 44, 19 Axn.H. 604. 

39. U.S.—liouisville & N. H. Co. v. 
Galnes, C.C.Tenn., 3 F. 266, 278, 2 
Fllpp. 621. 

‘Simllaxly expiessed 

A partlcular law which grants spe¬ 
cial preroffatives to some persons, 
contrary to the common right.—Ter- 
Titory V. Stokes, 2 N.M. 161, 169— 
50 C.J. p 401 note 56. 

•40. Ind.—State v. Grlfftn, 79 ]Sr.B.2d 
537, 643, 226 Ind. 279—^Hammer v. 
State, 89 N.B. 860, 851, 173 Ind. 
199, 24 L.R.A.,lSr.S., 795, 140 Am.S. 
R. 248, 21 Ann.Cas. 1034. 

41. Tenn.—^Harrison v. Willls, 7 
Heisk. 36, 44, 19 Am.R. 604. 

60 aj. p 401 note 64. 

42. Tenn.—Wiltse v. State, 8 Heisk. 
544, 547. 

43. H.S.—Loulsvllle & N. R. Co. v. 


Gaines, C.C.Tenn., 3 F. 266, 278, 2 
Flipp. 621. 

Pa.—Commonwealth v. Henderson, 33 
A. 368, 369, 172 Pa. 136. 

44. U.S.—The Nestor, C.C.Me., 18 F. 
Cas.No.10,126, 1 Sumn. 73. 

45. Tehn.—^Lawyers' Tax Cases, 8 
Heisk. 565, 649. 

46. Wis.—Schmelder v. Maughan, 
227 N.W. 294, 295, 199 Wls. 692. 

47. Ark.—'State ex rei. Norwood v. 
New York Life Ins. Oo., 171 S.W. 
871, 873, 119 Ark. 314. 

48. Terms h^d synonymous 

N.T.—Smith v. Corneli University, 
45 N.Y.S. 640, 643, 21 Misc. 220. 
226. 

Terms sometimes synonymous as 
used in statutes see the C.J.S. title 
Statutes § 338, also 50 O.J. p 402 
note 77 [a] (2). 
irsed. Interchangeahly 
The word “privilege" is often used 
interchangeably with the word 
“right” The ordinary layman would 
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speak of his right to travel a Pub¬ 
lic way and of a privilege or per¬ 
mission to cross the land of a nelgh- 
bor.—Schmelder v. Maughan, 227 N. 
W. 294, 296, 199 Wis. 692. 

Inaocnrate nse 

“While the term 'privilege' is often 
used as synonymous with the term 
'right,' it is not an accurate use of 
the term.”—State v. Grosnickle, 206 
N.W. 896, 896, 189 Wls. 17, 22. 
'fBlghts” and ^'indvlleges” compared 

“It may be conceded that to one 
accustomed to legal nicety in the 
choice of words there is a distinet 
difference in definitlon between 'priv¬ 
ilege’ and 'right'; nevertheless, the 
two words are commonly used inter¬ 
changeably as synonymous, not only 
amongst laymen, but by lawyers, 
and, Indeed, not Infreauently, it must 
be admitted, even In Judicial opin- 
ions.”—Tantum v. Keller, 123 A. 299, 
300, 96 N.J.B(l. 466. 

49. Wls.—Schmelder v. Maughan, 

227 N.W. 294, 295, 199 Wls. 692. 
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licensing tax provisions are enumerated in Ldcenses 
§ 30. 

Excise taxes may be imposed on tbe privilege of 
engaging in an o<?cnpation or ealling, eitlier by the 
federal goveimnent see Intemal Revenne § 510, or 
itnder tbe antbority of tbe state govemment see tbe 
C.J.S. title Taxation. § 122, also 61 C.J. p 156 note 
88, p 242 note 83. Tbe word ^^rivilege^' is also 
treated in Eranebises § 1 et seq. For reference to 
otber parti cillar applications and speciOc nses of 
tbe Word consnlt tbe Descriptive-Word Index. 

Tbe plnral form, ^^privileges,'^ is employed in vari- 
ons constitntional provisions. Tbe Constitntion of 
tbe United States Article IV § 2 provides tbat "tbe 
Citizens of eacb State sball be entitled to ali Privi- 
leges and Imnranities of Citizens in tbe several 
States,” and tbe Ponrteentb Amendment, § 1, pro¬ 
vides tbat "no State sball make or enf orce any law 
wbicb sball abridge tbe privileges or inimnnities of 
citizens of tbe United States.” Varions state con- 
situtions contain provisions wbicb forbid tbe grant 
to any eitizen os: dass of citizens of privil^es not 
belonging eqnally to ali citizens. Tbese varions con- 
stitntional provisions axe treated in Constitntional 
Law §§ 456-50L 

As a verb, tbe word ^‘privilege” is defined as 
meaning to grant some particnlar rigbt or favor to; 
to invest witb a certain privilege or immnnity.®® 


PrivUeged communication, Defined generally see 
16 0. J.S. p 639 note 44. Tbe teim is employed in tbe 
law witb two significations. In one sense it signifies 
oral or printed ntterances wbicb are not actionable 
altbongb defamatoiy, and in tbis sense tbe term is 
treated in Idbel and Slander §| 87-120. In anotber 
sense tbe teim "privileged commnnication” bas 
reference to conunnnications made dnring tbe exist- 
ence of certain confidentia! relationsbips recognized 
by law and not competent to be prodneed in conrt 
dnring tbe tiial of a case. Tbe snbject is treated 
in tbe C.J.S. title Witnesses §§ 252-314^ also 70 C.J. 
p 376 note 39-p 472 note 8. 

PBIVILEG-IUM. In modem civil law, in its general 
sense, every pecnliar rigbt or favor granted by tbe 
law, contraiy to tbe common rule-^^ 

PRIVILEGIUM OLERIOALE. Tbe benefit ©f 

elexgy.52 

PRIVTLT. Privately or seoretly.^^ 

PRIVITY; PRIVIES; PRIVT. Altbongb it bas 
been said tbat tbere is no definition of tbe word 
^^rivity^' wbicb can be applied in ali cases,as 
most generally defined,®^ and in its broadest sense, 
"privity^^ is tbe mntnal or successive relationsbip to 
the same rigbt of property,®^ or sncb an identifica- 


sa N.Y.—^Arbxizzese v. Norge Real- 
ty Corporation. 271 N.Y.S. 889, 890, 
151 Misc. 463. 

51. Black L.D. 

50 C.J. p 403 note 18. 

“Privilagium” as a species of Uen 
see Liens § 1 d. 

52. Black L..D. 

See Crlminal I«aw i 1983 b (3). 

53. Tex.—Coombes v, Thomas, 57 
Tex. 321, 322. 

54. Fla.—iCk>rptui Jlizis q.iiotad In 
First N^at. Bank v. Southern Lum- 
ber & Snpply Co., 145 So. 694, 696, 
106 Fla. 821^—Corpus Jtizls q.uoted 
in Tallahassee Variety Works v. 
Brown, 144 So. 848, 862, 106 Fla. 
599. 

Ga.—Corpus Juxim oited in Bawson 
V. Brosnan, 1 S.B.2d 423, 426, 187 
Ga. 624. 

S.C.—First Nat. Bank of Greenville 
V. TJ. S. Pidelity & Guaranty Co., 
36 6.E.2d 47, 67. 68, 207 S.C. 15, 
162 AX..R. 1003. 

50 C.J. p 404 note 23. 

55. N.M.—Smith v. Hili Bros., 184 
P. 243. 246, 17 N.M, 415. 

Slmilarly exprassad 

(1) Definition most generally ap- 

proved by the courts.—Smith v. 

Shlelds, 240 N.W. 498, 500, 59 S.D. 

447. 


(2) Definition most £req.uently en- 

countered.—^Thompson v. Hudgens, 

169 S.B. 807, 812, 161 S.C. 450. 

56. Ga.—Corpus Juris dted in 

Rawson v. Brosnan, 1 B.E.2d 423, 
425, 187 Ga 624. 

Neb.—^Holsworth v. O^Chander, 68 N. 
W. 334, 336, 49 Neb. 42. 

Tex.—Corpus JUris dted in Daggett 
V. Com, Civ.App., 54 S.W.2d 1098, 
1100. 

57. U.S.—^Behrens v. Skelly, C.A. 
Pa, 173 P.2d 715, 717—^National 
Lead Co. v. Nulsen, C.C.A.M:o., 131 
F.2d 61. 66—Hy-Lo Unit & Metal 
Products Co. V. Remote Control 
Mfg. Co.. C.aA.CaL. 83 P.2d 346, 
349—^B. P. Goodrich Co. v. Ameri¬ 
can Lakes Paper Co., D.C.Del., 23 
P.Supp. 682, 684. 

Ala—^Interstate Electric Co. v. Pi¬ 
delity & Deposit Co. of Maryland, 
153 So. 427, 429, 228 Ala 210— 
Roberts Bright, 133 So. 907, 909, 
222 Ala 677. 

Cal.—Zaragosa v. Craven, 202 P.2d 
73, 75. 33 Cal.2d 316-<!alifornia 
State Automobile Ass'n Inter-In- 
suran^e Bureau v. Brunella 58 
P.2d 694, 695, 14 CalApp.2d 464. 

Del.—Coca-Cola Co. v. Pepsi-Cola 
Co.. 172 A. 260, 263, 6 W.W.Harr. 
124. 


D.C.—^Davld V. Nemerofsky, Mun. 

App., 41 A.2d 838, 840. 

Ga—Corpus Joris dted in Thomas 
V. Lambert. 1 S.B.2d 443, 445. 187 
Ga 616—CorpxLS Jnrls auoted in 
Rawson v. Brosnan, 1 S.E.2d 423, 
426, 187 Ga 624—Roberts v. Hili, 
58 S.E.2d 465, 467, 81 GaApp. 185 
—^Morris v. Georgia Power Co., 16 
S.E.2d 730, 735, 65 GaApp. 180— 
Roadway Express v. McBroom, 6 
S.E.2d 460, 462, 61 GaApp. 223— 
Blakewood v. Yellow Cab Co., 6 S. 
B.2d 126, 127, 61 GaApp. 149. 

IU.—^Marshall v. New Amsterdam 
Casualty Co. of Baltimore, 48 N. 
E.2d 804, 806, 318 IlLApp. 636. 
lowa—Corpus Juris dted in State 
ex reL Weede v. Bechtel, 31 N.W. 
2d 853, 866, 239 lowa 1298—White 

V. Peterson, 269 N.W. 878, 880, 
222 lowa 720—^Hawkeye Life Ins. 
Co. V- Valley-Des Moines Co., 260 
N.W. 669, 672, 220 lowa 566, 106 
A.D.R. 1018. 

Me,—^Bums v. Baldwln-Doherty Co., 
170 A. 511, 612, 132 Ma 831. 

Mo-—Dillard v. Owens, App., 122 S. 

W. 2d 76, 83. 

Mont.—State ex rei. Plnley v. Dls- 
trlct Court of First Judlclal Dlst. 
in and for Lewis and Clark County, 
43 P.2d 682, 685, 99 Mont. 200. 

Neb.—Consumers Public Power Dist. 
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tion in interest o£ one person with another as to 
represent the same legal right.58 

“Privity’' is also defined as meaning a successive 
relationship to, or ownership of, the same property 
from a common source;®^ a suecession of relation¬ 
ship to the same thing, whether created by deed or 
by other act, or by operation of law;®^ a suecession 
of relationships by deed or other act or by opera¬ 
tion of law;®i and! is further defined as meaning 


a derivative kind of interest, fonnded on, or growing 
out of, the contract of another.® 2 

In the feudal sense, “privity^^ denotes mutuality, 
bnt in onr body of the law it has a wider and differ- 
ing signifieance because it may not only include 
mutuality, but it also includes successive relation¬ 
ship to the same right of property.®® 

While privity implies suecession,®^ it also im- 


V. Eldred. 22 N.W.2d 188, 194, 146 
Neb. 926. 

N.J.—^BCudson Transit Corp. v. An- 
tonucci, 61 A.2d 180, 182, 142 N. 

J. Bq. 728—^D1 Bologna v. Earl, 23 
A2d 791, 796, 130 N.J.Eq. 671— 
Canln v. Eesse, 28 A.2d 68, 70, 20 

K. J.Misc. 371—^Poulos v. Coast 
Cities Coaches, 198 A. 872, 374, 16 
N-J-Misc. 156. 

N.T.—Hartford Accident & Indem- 
nlty Co. V. First Nat. Bank & 
Trust Co. of Hudson, 9 N.T.S.2d 
690, 693, 266 App.Div. 30—^Wolf v. 
.Kenyon, 273 N.Y.S. 170, 242 App. 
Dlv. 116—Syczhk v. Szczerbanle- 
wlcz, 262 N.Y.S. 780, 782, 233 App. 
Dlv. 342—In re Baker’s Bstate, 69 
N.Y.S.2d 626, 628, 189 Misc. 169-^ 
Lyman v. Bllly Rose Exposltlon 
Spectacles, 89 N.Y.S.2d 762, 766, 
179 Misc. 612—^In re Smlt]i*s WIU, 
24 N.Y.S.2d 233, 288, 176 Misc. 
646. 

N.C.—Leary v. Vlrglnla-Carollna 
Jolnt Stock Land Bank, 2 S.B.2d 
670, 673. 215 N.C. 601—Rabii v. 
Farris, 196 S.E. 321, 322, 213 N.C. 
414, 116 A.L.R. 1083. 

Or.—Lane v. National Ins. Agency, 
37 P.2d 865, 367, 148 Or. 689. 

S.C.—Oorpns Juris quoted In First 
Nat. Bank of Greenvllle v. IT. S. 
Fidellty & Guaranty Co., 36 S.E.2d 
47, 67, 207 ac. 15. 162 A.L.R. 1003 
—Thompson v. Hudgens, 159 S.E. 
807, 812, 161 S.C. 450. 

S.D.—Ck>rpTi8 Jtiris dted in Smith v. 
Shlelds, 240 N.W. 498, 600, 69 S.D. 
447. 

Tenn.—^Fultz v. Pultz, 176 S.W.2d 
315, 816, 180 Tenn. 327. 

Tex.—Caln v. Balcozn, 109 S.VV.2d 
1044, 1046, 130 Tex. 497—Corpns 
Jnils dted In Pettus 011 & Redn- 
ing Co. V. Taber, Civ.App., 163 S. 

W. 2d 700, 706—City of Dallas v. 

Brown, Clv.App., 160 S.W.2d 129, 
131—Ames v. Herrlngton, Clv. 
App., 139 S.W.2d 183, 190—Pan- 
cake V. Hansas City Life Ins. Co., 
Civ.App., 134 S.W.2d 776, 778— 

Townsend v. Townsend, Clv.App., 
115 S.W.2d 769. 772—Coxpns Juris 
dted in Daggett v. Com, Civ.App., 
64 S.W.2d 1098, 1100. 

Utah.—^Tanner v. Bacon, 136 P.2d 
957, 960, 103 Utah 494. 

Wash.—Watklns v. Silver Logging 
Co., 116 P.2d 316, 326. 9 Wash.2d 
703. 


W.Va.—Oorxms Juris dted in Cater 
V. Taylor, 196 S.E. 658, 120 W.Va. 
93. 

60 C.J. P 404 note 26. 
areenleaf’s deflnition 

“Mutual suecession or relationship 
to the same rights of property.” 

U.S.—^Stacy v. Thrasher for Use of 
Sellers, La., 6 How. 44, 59, 12 L. 
Ed. 337—Alllng v. Brevda, D.C.N. 
Y., 17 P.Supp. 986, 987. 

Cal.—ZsLTSLgosa. v. Craven, App., 191 
P.2d 470, 473, 476. 

Mich.—Schlickenmayer v. City of 
Highland Park. 236 N.^S^. 166, 263 
Mich. 266. 

N.Y.—Hartford Accident & Indemni- 
ty Co. V. First Nat. Bank and 
Trust Co. of Hudson, 9 N.Y.S,2d 
590, 593, 256 App.Div. 30. 

Slanllarly defined 

(1) Mutual or successive relation¬ 
ship to the same right or property. 
Cal.—Callfornla State Automobile 

Ass'n Inter-Insurance Bureau v. 
Brunella, 68 P.2d 694, 696, 14 Cal. 
App.2d 464. 

Fla.—Smith v. UroLuhart, 176 So. 787, 
789, 129 Fla. 742—Marlon Mortg. 

I Co. V. Grennan, 143 So. 761, 764‘, 
106 Fla. 913, 87 A.L.R. 1492—Coral 
Realty Co. v. Peacock Holding Co., 
138 So. 622, 626, 103 Fla. 916. 

Okl.—Corpus Juris dted in Wilson- 
Harris v. Southwest Telephone 
Co., 141 P.2d 986, 990, 193 Okl. 194, 
148 A.L.R. 1337. 

Utah.—Glen Allen Mining Co. v. 
. Park Galena Mining Co., 296 P. 
231, 233, 77 Utah 362. 

(2) The mutual or succeedlng re- 
I latlonship to the same right of prop¬ 
erty.—Strong V. .®tna Casualty & 

I Surety Co., D.C.Tex., 52 F.Supp. 787, 
788. 

(3) Successive relationship to the 

! same right in the same property.— 
'Hilton V. Hllton, 41 S.B.2d 880, 881, 
202 Ga. 63. 

(4) “Mutual or successive rela¬ 
tionship to the rights of property.” 
U.S.—^Bate Refrigerating Co^;^ v. Gil- 

lett, C.C.N.J., 30 F. 685, 687. 

Nev.—Ahlers v. Thomas, 66 P. 93, 94, 
24 Nev. 407, 77 Am.S.R. 820. 

(6) “Mutual or successive rela¬ 
tionship to the right of property, tl- 
tle, or estate,”—Strayer v. Johnson, 
1 A. 222, 226, 110 Pa. 21. 
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(6) Privity denotes a mutual or 
successive relationship to the same 
right of property or subject matter, 
or partakes in an interest in any ac- 
tlon or thing.—^DufCy v. Blake, 167 
P. 480, 482, 91 Wash. 140. 

58. Cal.—^Zaragosa v. Craven, App., 
191 P.2d 470, 476. 

Siullarly expressed 
Privity Involves a person so Iden- 
tihed in interest with another that 
he represents the same legal right. 
Ark.—^Mlssourl Pac. R. Co. v. Mc- 
Gulre, 169 S.W.2d 872, 874, 205 
Ark. 658. 

Cal.—Zaragosa v. Craven, 202 P.2d 
73. 76, 33 Cal.2d 316. 

S.C.—First Nat Bank of Greenville 
V. U. S. Fidellty & Guaranty Co., 
35 S.E.2d 47, 67, 58, 207 S.C 16, 162 
A.L.R. 1003. 

59. Okl.—Oklahoma City v. Wain- 
wright 187 P.2d 226, 230, 199 Okl. 
470—Green v. Wahl, 246 P. 419, 
422, 117 Okl. 292. 

Tex.—Corpus Juris dted In Daggett 
V. Com, C1V.APP., 64 S.W.2d 1098, 
1100. 

60. Ind.—Cooper v. Tarpley, 41 N. 
E.2d 640, 643, 112 Ind.App. 1. 

Ky.—Souleyette v. McKee, 178 S.W. 

2d 833, 834, 296 Ky. 868. 

La.—^Ford v. Ford, App., 34 So.2d 
301, 304. 

Pa,—Stark v. Lardln, 1 A.2d 784, 786, 
138 Pa.Super. 96. 

61. La.—^Harang v. Golden Ranch 
Land & Drainage Co., 79 So. 768, 
787, 143 La. 982. 

N.C.—Atwell V. Shook, 45 S.E. 777, 
779, 133 N.C. 387. 

62. U.S.—^Hodgson v. Midwest Oll 
Co., C.C.AWyo., 17 F.2d 71, 76. 

60 C.J. p 406 note 27. 

Slmllarly stated 

A derivative interest, founded on, 
or growing out of, contract, connec- 
tion, or bond of union between the 
parties.—Consumers Public Power 
Dlst V. Eldred, 22 N.W.2d 188, 194, 
146 Neb. 926. 

63. N.Y.—Corpus Juris dted In 
Simmons v. Capra, 76 N.Y.S.2d 674, 
677, 273 APP-DIv. 83, 

60 C.J. p 404 note 23-p 406 note 62. 

64. Miss.—Stone v. Grenada Gro- 
cery Co.. 178 So. 107, 108, 180 Miss. 
666 . 

N.J.—^Di Bologna v. Earl, 23 A.2d 
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plies a derivation of and exists only beeause 

of tbe relationshxp between tbe parties or beeause of 
tbe derivative character of their title.®® Privity 
exists wbere successive relationship of, or owner- 
ship to, tbe same right of property from a eonunon 
souree appears,®^ and it exists between two succes¬ 
sive holders when tbe latter takes under tbe earlier, 
as by grant,68 descent, wiH, or voluntaiy transfer 
of possession.®® Thus, in order to constitute privity 
between successive occupants of property, all tbat 
is necessaiy is tbat one reeeives his possession from 
tbe otber by some act of such otber, or by operation 
of law.7t^ 

The ground of privity is property, not personal 
relation,^! and it relates to persons in their relation 
to property, and does not relate to any question,72 
claim or right"^3 independent of property. There 
are various kinds of privity whieh are discussed in 
foUowing subdivisions, but, whether tbe privity be 


one of estate, contract, blood, or law, it bas no per¬ 
sonal basis as a mere matter of sentiment, but rests 
on some actual mutual or successive relationship to 
the same right of properiyJ^ 

Absolute^S identity76 of interest is essential to 
privity, and sometimes the word ^^privity*^ merely 
means identity of interest,^7 and is defined as mean- 
ing interest^S or mutuality of interest and it is 
said that in legal literature ‘^privity^^ means par- 
taking of, baving a part or interest in or cognizance 
of any action, matter, or thing.80 

When tbe word “pririty'^ is not employed in the 
tecbnical sense of the common law it implies knowl- 
edge and sometbing more; it implies special or par- 
ticular knowledge showing active consent or con- 
cuirence.®! Thus "privity^' is frequently defined as 
meaning cognizance implying consent or concur- 
rence;S2 joiat knowledge with anotber of a private 
concern,^^ wbich is often supposed to imply con- 


791, 796, ISO N-J.Eq. 671—Corpus 
Juris dted iu Girard Trust Co. v. 
McGeor^e, 15 A.2d 206, 212, 128 
N.JJE3q. 91. 

Tex.—Corpus Jliris dted iu Dagrgett 
V. Corn, Civ.App., 54 S.W.2d 1098, 
1100. 

50 O-J. p 406 note 30. 

In slioes of tne owner 

“He who is In privity stands in 
tlie shoes or sits in the aeat of the 
owner from whom he derives his 
title, and thus taJces it charged with 
the burden attending it.** 

Miss.—Stone v. Grenada Grocery Co., 
178 So. 107, 108, 180 Mias. 566. 

N.J.—^DI Bologna v. Earl, 23 A.2d 
791, 796. 130 N.J.Eq. 571. 

N.T.—^Boughton v. Harder, 61 N.T.S. 

574, 676, 46 App.Biv. 362. 

SucoesBlou of rights 
Privity slgnifles merely succession 
of rights, that is, the devolution, in 
whole or in part, of the rights and 
duties of one person on another, as 
in the case of the succession of an 
assignee in bankruptcy to the estate 
of the bankrupt on the one hand, 
and to the rights of the creditors on 
the other, or it signlfies the deriva¬ 
tion of rights, by one person from 
and holdlng in subordination to 
those of another, as in the case of a 
tenant.—^Thompson v. Hudgens, 169 
S.E. 807, 812, 161 S.C. 450. 

**One in privity stands. In relation 
to a third party, in the post, stead 
or place of one to whom he succeeds 
in title.**—Simmons v. Capra, 76 N. 
Y.S.2d 574. 677, 273 App.Div. 83. 

65, Idaho.—Eite v, Eckley, 282 P. 
868, 870, 48 Idaho 454. 

6& Colo.—Hummel v. Central City 
First Nat. Bank, 32 P. 72, 76, 2 
ColoA^pp. 571. 


N.C,—Silis V. Ford, 88 S.K 636, 639, 
171 N.C. 733. 

SlmllsTly expressed 
Except to the extent whieh one 
person has succeeded to an estate or 
interest formerly held by another, 
there can be no privity between 
them, no matter what were or are 
their relations to each other, or to 
the same plece of property, for kln- 
ship, whether by afflnity or con- 
sanguinity, does not create privity, 
except when it results in the descent 
of an estate from one to another. 
N.J.—Corpus Juris quoted In Riddle 
• V. Cella, 16 A.2d 69, 63, 64, 128 N. 
J.Eq. 4. 

N.Y.—^Trolan v. Rogers, 34 N.Y.S. 

836, 838, 88 Hun 422. 

67- Ariz.—^Davis v. Kleindienst, 169 
P.2d 78, 83, 64 Arlz. 261. 

68 . Ariz.—^Davis v. Kleindienst, 169 
P.2d 78, 83. 64 Ariz. 261. 

60 C.J. p 405 note 38. 

69. Minn.—Sherin v. Brackett, 30 
N.W. 651. 662, 36 Minn. 152. 

50 O.J. p 405 note 88. 

70. Ind.—Cooper v. Tarpley, 41 N. 
B.2d 640, 643. 112 Ind.App. 1. 

71. Mo.—McDonald v. F. W. Wool- 
worth Co., App., 136 S.W.2d 359, 
862—^Dillard v. Owens, App., 122 
S.W.2d 76, 83. 

S.C.—^Thompson v. Hudgens, 169 S. 

E. 807. 812, 161 S.a 460. 

50 C.J. P 405 note 41. 

72- Tex.—Kirby Lumber Corp. v. 
Southern Lumber Co., Clv.App., 
192 S.W.2d 460, 463. 

50 C.J. p 405 note 42. 

73. Tex.—^Townsend ▼. Townsend, 
Civ.App., 115 S,W.2d 769. 772. 

74. Ga.—Thomas v. Lambert, 1 S. 
E.2d 443, 445, 187 Ga. 616. 

75. S.C.—Thompson v. Hudgens, 169 
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S.E. 807, 812, 161 S.C. 450—Logan 
V. Atlantic & C. Air Line R. Co., 
64 S.B. 516, 516, 82 S.C. 618. 

76. Ark.—Collum v, Hervey, 3 S.W. 
2d 993, 995, 176 Ark. 714. 

50 C.J. p 405 note 40. 

«Technically speaklxig, there can 
be no privity where there is not an 
identity of interest.**—^Interstate 
Electric Co. v. Fldelity & Deposlt 
Co., 153 So. 427, 429, 228 Ala. 210— 
Rowe V. Johnson, 108 So. 604, 606, 
214 Ala. 510—-Winston v. Westfeldt, 
22 Ala. 760, 771. 58 Am.D. 278. 

77. Mo.—^Bartlett v. Kansas City 
Public Service Co., 160 S.W,2d 740, 
746, 349 Mo. 13. 

78. U.S.—^Hodgson v. Midwest Oll 
Co., aC.A.Wyo., 17 F.2d 71, 75. 

79- Neb.—Consumers Public Power 
Dist V. Eldred, 22 N.W.2d 188, 194, 
146 Neb. 926. 

50 C.J. p 406 note 48. 

80. U.S.—Continental Ins. Co. v. 
Sabine Towlng Co., C.CAuTex., 117 
F.2d 694, 697. 

81. Fla,—Splnney v. Sanford-Orlan- 
do Kennel Club, Inc., 166 So. 669, 
661, 123 Fla. 113—First Nat. Bank 
V. Southern Lumber & Supply Co., 
146 So. 594, 696, 106 Fla. 821— 
Taylor v. Ferroman Properties, 
139 So. 149, 160. 103 Fla. 960— 
Waring v. Bass, 80 So. 614, 615, 
76 Fla. 583. 

82. Fla.—^Taylor v. Ferroman Prop- 
, erties, 139 So. 149, 160, 103 Fla. 

960. 

Neb.—Consumers Public Power Dist. 
V. Eldred, 22 N.W.2d 188, 194, 146 
Neb. 926. 

50 C.J. p 405 note 43. 

83. Fla.—Taylor v. Feiroman Prop¬ 
erties, 189 So. 149, 160. 103 Fla. 
960. 
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sent or ooncurrenee;** and in a general, nonteohni- 
oal sense*® privity is private knowledge.** 

“Privity^^ is sometimes defined as meaning con- 
nection;87 connection or bond of union between par¬ 
ties as to some particular transactionj^s having any 
knowledge or connection with sometbingjS^ relation 
whicb creates obligationj^o and it may mean tbe 
esdstence of an obligation from a promisee to a 
stranger,^^ and it is in this sense that tbe term 
is nsed in expressing tbe rule tbat a tbird person 
may sne on a oontract made for bis benefit only 
wben tbere is privity or some duty or obligation 
owing by tbe promisee to tbe tbird person, tbis 
rule being set out in Contracts § 519 c (2) (g). 

Wbile tbe word "privity^' is in some cases defined 
as meaning a partaker, persons connected togetber 
or baving a mutual interest in tbe same action or 
tbing by some relation otber tban tbat of actual 


contract between tbem,®^ tbe terms more frequently 
employed in expressing tbis concept is "privy'^ 
wben referring to one person, and '^privies” wben 
denoting several persons. 

Tbe word ^^privies” is defined as meaning tbose 
who stand in mutual or successive relationsbip to 
tbe same rigbts of property;^^ tbose wbo bave a 
mutual or successive relationsbip to tbe same rigbts 
of propertyS^ or subject matter,®^ sucb as personal 
representatives, beirs, devisees, legatees, assignees, 
voluntary grantees, or judgment creditors, or pur- 
cbasers from tbem witb notice of tbe facts.®® 
Privies are persons wbo are parties to, or bave an 
interest in, any action or tbing, or any relation to 
another;^*^ tbose wbo are partakers of, or bave an 
interest in any action®^ or tbing,or any relation 
to anotber;^ persons connected togetber, or baving 
a mutual interest in tbe same action or tbing, by 


Neb.—Consumers Public Power !Dist. 
V. Eldred, 22 N.W.2d 188, 194, 146 
Neb. 926. 

50 C.J. p 406 note 49. 

84. Neb.—Consumers Public Power 
Dist. V. Eldred, supra. 

50 C.J. p 406 note 50. 

85. Neb.—Consumers Public Power 
Dlst. V. Eldred, supra. 

86 . Fla.—^Taylor v. Perroman Prop- 
ertles, 189 So. 149, 150, 103 Fla. 
960. 

Neb.—Consumers Public Power Dlst. 
V. Bldred, 22 N.W.2d 188, 194, 146 
Neb. 926. 

50 C.J. P 406 note 51. 

87. U.S.—^Hodgson v. MIdwest 011 
Co., C.C.A.Wyo., 17 F.2d 71, 76. 

88 . U.S.—^Hodgson v. MIdwest Oll 
Co., supra. 

Tex.—^Pidelity Lumber Co. v. Bwing, 
Civ.App,. 201 S.W. 1163, 1173. 

89. U.S.—^Petltion of CaneidlaJi Pac. 
K. Co., D.aV^ash., 278 F. 180, 187. 

90. La.—^Roussel v. Railways Keal- 
ty Co., 69 So. 27, 31. 137 La. 616. 

N.T.—^Hathaway v. Cincinnatus, 62 
N.T. 434, 447. 

91. U.S.—Commodity Credit Corpo¬ 
ration V. Henwood, C.C.A.MO., 126 
P.2d 146, 147. 

92. Fla.—Taylor v. Ferroman Prop- 
erties, 139 So. 149, 150, 151, 103 
Fla. 960—Wariug v. Bass, 80 So. 
514, 516, 76 Fla. 683. 

fittmilarly defined 

A partaker; persons having a mu¬ 
tual Interest In the same action or 
thing by some relation other than 
that of actual contract between 
them.—Spinney v. Sanford-Orlando 
Kennel Club, Inc., 166 So. 669, 661, 
123 Fla. 113. 

93. Ala.—^Roberts v. Brlght, 183 So. 
907, 909, 222 Ala. 677. 


Miss.—Stone v. Grenada Grocery Co., 
178 So. 107, .108, 180 Miss. 606— 
Burton V. John Hancock Mut. Life 
Ins. Co., 167 So. 625, 627, 171 Miss. 
596. 

N.J.—^Di Bologna v. Barl, 28 A.2d 
791, 796, 130 N.J.Bq. 671. 

94. Mlch.—Schlickenmayer v. City 
of Highland Park, 236 N.W. 156, 
263 Mlch. 266. 

S. C.—Thompson v. Hudgens, 169 S.E. 
807, 812, 161 S.C. 460—Logan v. At¬ 
lantic & C. Air Line H. Co., 64 S. 
E. 516, 516, 82 S.C. 618. 

61 iC.J. p 406 note 55. 

Sbnllarly defined 

(1) AU who have a mutual or suc¬ 
cessive relationsbip to the same 
rlghts; privies In law, privies in 
blood, and privies in estate.—^Hay- 
ward V. Bath, 38 N.BL 179, 183— 
Chamberlaln v. Carllsle, 26 N.H. 640, 
651. 

(2) In the striet sense, privies are 
those persons who have mutual or 
successive relationsbip to the same 
rlght of property or subject matter 
as is ipossessed by the parties to the 
lltlgatlon themselves.—Wors v. 
Tarlton, 96 S.W.2d 1199, 1207, 234 
Mo.App. 1178. 

(8) Persons who are represented 
by the parties and who clalm 
through them, or in privity wlth 
them, who have a mutual or succes¬ 
sive relationsbip to the same rlght 
or thing.—^In re BaJeer^s Estate, 69 N. 

T. S.2d 626, 628, 189 Misc. 159. 

As applied to the law, **privles’* 
means any of those persons having 
mutual or successive relationsbip to 
the same rlght of property.—^Beina 
V. Erassarret, 208 P.2d 72, 75, 90 Cal. 
App.2d 418. 


of Highland Park, 236 N.W. 166, 
263 Mlch. 265. 

60 C.J. P 406 note 66. 

96. Mich.—Schlickenmayer v. City 
of Highland Park, supra. 

60 C.J. p 406 note 66 [a]. 

97. Cal.—Corpus Juris quoted In 
Zaragosa v. Craven, APP., 191 P.2d 
470, 476. 

N.T.—Hamelik v. Sypek, 274 N.Y.S. 
876, 878, 162 Misc, 799—Gouraud 
V. Gouraud, 3 Redf.Surr, 262, 267. 

98. Cal.—Corpus Juris quoted in 
Zaragosa v. Craven, App., 191 P.2d 
470, 476. 

Ga.—^Blakewood v, Tellow Cab Co., 6 
S.E.2d 126, 127, 61 GaJlpp. 149. 

111.—Marshall v. New Amsterdam 
Casualty Co. of Baltimore, 48 N. 
E.2d 804, 806, 818 lllA.pp. 636. 

N.J.—^Brown v. Fidellty Union Trust 
Co., 9 A.2d 811, 826, 126 N.J.Eq. 
406. 

S.C.—Hart v. Bates, 17 S.C. 85, 41. 

Tenn.—^Barnes v. Tort, 181 S.W.2d 
881, 887, 181 Tenn. 622. 

99. Cal.—Corpus Jtiris quoted In 
Zaragosa v. Craven, App., 191 P.2d 
470, 476. 

Ga.—^Blakewood v. Yellow Cab Co., 6 
S.E.2d 126, 127, 61 Ga.App. 149. 

111.—Marshall v. New Amsterdam 
Casualty Co. of Baltimore, 48 N. 
E.2d 804, 806, 318 Ill.App. 636. 

N.J.—^Brown v. Fidellty Union Trust 
Co., 9 A2d 811, 826, 126 N.XEq. 
406. 

Tenn.—^Barnes v. Tort, 181 S.W.2d 
881, 887. 181 Tenn. 522. 

50 C.J. P 406 note 69. 

1. 111.—^Marshall v. New Amster¬ 
dam Casualty Co. of Baltimore, 48 
N.E.2d 804, 806, 318 IlLApp. 636, 

N.J.—^Brown v. Fidellty Union Trust 
Co., 9 A2d 311, 326. 126 N.J.Eq. 
406. 

50 C.J. p 406 note 60. 


9A Mlch.—Schlickenmayer City 
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some relation other tlian that of actnal contract be- 
tween them;2 persons wbose interest in an estate is 
derived from the contract or conveyanee of otbers.^ 
Privies are tbose wbo are so conneeted witb the 
parties in estate, or in blood, or in law, as to be 
identified witb tbem in interest, and consequently 
to be affected witb tbem by tbe litigation,^ and ali 
otbers not inclnded in tbese classes are strangers.^ 
However, tbe fact tbat persons are interested in tbe 
same question or in proving tbe same faets, or tbat 
one person is interested in tbe resuit of litigation 
involving tbe otber does not make tbem privies.® 

Tbe Word ‘^xivy^' is tbe root of tbe common word 
‘^privity,”"^ and as a nonn is defined as meaning a 
person wbo bas sncceeded to some rigbt or obliga- 
tion wbicb one of tbe parties to tbe act derived 
tbrongb tbe act or incurred under it;® one wbo is 
a partaker or bas any part or interest in any action, 
matter, or tbing;® a person baving an interest de¬ 
rived from a contract or conveyanee to wbicb be is 
not bimself a party one wbo bas an interest in an 
estate created by anotber;^^ one wbo derives bis 


rigbt or bis title to property from anotber;!® and, 
more partieularly, one wbo is a partner.^® To be 
a privy to anotber, a man must claim by or under 
tbat otber, by blood, as beir, by representation, as 
executor, or by contract, as vendee, assignee, and tbe 
like;i4 and a privy must come after bim to wbom be 
is privy, and can never precede.1® Thus tbe general 
meaning of privies includes tbose wbo claim under 
or in rigbt of parties,^® and privies are persons 
elaiming under anotber;!^ persons claiming under 
tbe former parties and privies occupy tbat rela¬ 
tion to otbers because of derivative rigbts of prop- 
erty.i® 

In order to make a man a privy to an action be 
must bave acquired an interest in tbe subject matter 
of tbe action eitber by inberitance, succession, or 
purcbase from a party subsequently to tbe action, 
or be must bold property subordinately.^® 

Tbe question wbo are privies in a given case is 
often difficult®^ and requires careful ezamination 
into tbe circumstances of eacb case as it arises.^^ 
Tbere are general statments to tbe effect tbat ezecu- 


2. CaL—Ctorpiu Xazls g,uotad la 
Zaragosa v. Craven» APP-» 191 P.2d 
470, 475. 

N.T.—Hamelik v. Sypek, 274 N.T.S. 

876, 878, 152 Misc. 799. 

X.C.—^Dilllngham v. CSardiier, 21 S.13. 

2d 898, S99, 222 N.a 79. 

50 C.J. p 406 note 61. 

3- U.S.—TolUver v. Great Northern 

R. Co.. Wash.. 187 F, 795. 797, 109 
C.CJL 643. 

lowa.—^Woodward v. Jackson, 52 N. 

W. 358, 359, 85 lowa 432, 436. 
SlmUarly ezpressed 
Privies are those who are so con- 
nected with the parties in an estate 
as to be Identifled with them in in¬ 
terest.—Pettinglll V. Jones, 8 Puerto 
Rico Fed. 183, 187. 

4- S.a—Bailey v. U. S. Pidelity & 
Guaranty Oo.. 193 S.R 638. 641, 185 

S. a 169. 

Tex.—^Wynn v. Pigr Stand Co., Civ. 
App., 16 S.W.2d 961. 964. 

5. S.C.—Bailey v. U. S. FIdelity & 
Guaranty Co., 193 S.E. 638, 641, 185 
S.a 169. 

6. Ky.—Ralph Wolff & Sons v. New 
Zealand Ins. Co.. 58 S.W.2d 623. 
624, 248 Ky. 304. 

7. U.S.—Quinlan v. Pew. Mass., 56 
F. 111, 117, 5 C.CJL 438. 

& La.—Gipson v, Gipson, 192 So. 
355, 356, 367, 193 La. 807—Com- 
mercial Germania Trust & Sav. 
Bank v. •White, 81 So. 753, 754, 145 
Lia. 64—^Baker v. Baker, App., 21 
8o.2d 514, 516. 

a. U.S.—Quinlan v. Pew, Mass., 56 
P. 111, 117, 5 aCLA. 438. 


CaL—^Zaragrosa v. Craven, App., 191 
P.2d 470. 475. 

Simllarly deflned 

One who has an interest in an ac¬ 
tion or thingr.—Pickett v. Ford, 5 
Miss. 246, 249. 

10. N.Y.—Coan v. Osgrood, 15 Barb. 
583, 588. 

50 C.J. p 406 note 67. 

11- N.T.—^Bennett v. Couchman, 48 
Barb. 73. 82. 

50 C.J. p 406 note 66. 

12. U.S.—Hali V. Main, D.C.I1L, 34 
F.2d 528. 632. 

13- U.S.—^Lord V. Goodall, etc., SS. 
Co., C.C.Cal., 16 F.Cas.No.8,506, 4 
Sawy. 292. 

50 C.J. P 406 note 71. 

14. AUl—C orpus Jnxls dted ia. 

Wllkey V. State ex rei. Smith, 189 
So. 198, 202, 238 Ala. 121—Rowe 
V. Johnson, 108 So. 604, 606, 214 
Ala. 510—Crutchfield v. Hudson, 23 
Ala. 393, 400. 

15. Ala.—^Rowe v. Johnson, 108 So. 
604, 606, 214 Ala, 610—Crutchfield 
V. Hudson, 23 Ala, 393, 400. 

Fla,—Coral Realty Co. v. Peacock 
Holding Co., 138 So. 622, 625, 103 
Fla. 916. 

N.J.—Ooxpus Juris dted la Glrard 
Trust Co. V. McGeorgre, 16 A.2d 
206, 212, 128 N.J.BQ. 91. 

16- Ga,—Commercia! Credit Corpo¬ 
ration V. Cltizens & Southern Nat. 
Bank, 23 S.E.2d 198, 200, 68 Ga. 
App. 393. 

Miss.—^Lipscomb v. Postell, 38 Miss. 
476. 490. 

Simllarly expressed 
Privies are ali persons who are 
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represented by the parties and claim 
under them; all who are in privity 
with the parties.—Roberts v. Hili, 
68 S.B.2d 465, 467, 81 Ga.App. 185. 

17. Miss.—Stone v. Grenada Gro- 
cery Co., 178 So. 107, 108, 180 Miss. 
566. 

N.J.—Corpus Juris dted la Glrard 
Trust Co. y. McGeorge, 15 A.2d 
206, 212. 128 N.J.Eq. 91. 

Engr.—^Morgran v. Nlcholl, L-R. 2 C.P. 
117, 119. 

18. CaL—^McAlister v. Dungr&n. 291 
P. 419, 420, 108 CalJ^pp. 185. 

19. Tex.—Corpus Juris dted la 
Daggrett V. Corn, Civ.App., 54 S.W. 
2d 1098, 1100. 

50 C.J. p 405 note 32. 

20. Mich.—Seymour v. Wallace, 80 
N.W. 242, 243. 121 Mlch. 402. 

Mo.—McDonald v. F. W. Woolworth 
Co.. App., 135 S.W.2d 369, 362— 
Dillard v. Owens, App., 122 S.W. 
2d 76, 83. 

Okl.—Factor Oil Co. v. Brydia, 85 P. 
2d 811, 313, 184 Okl. 113—^Brown 
V. March, 242 P. 166, 167, 111 Okl. 
288—^Butler v. Fryer, 169 P. 367, 
368, 58 OkL 274. 

Simllarly expressed 
To make one a privy to an action 
he must have acquired his Interest 
in the subject matter subsequent to 
the commencement of the suit.—^Na¬ 
tional Lead Co. v. Nulsen, C.C.A.M 0 ., 
131 P.2d 61, 66. 

21. N.J.—Brown v. FIdelity Union 
Trust Co., 9 A.2d 311, 326, 126 N. 
J.Eq. 406. 

22. Cal.—Zaragosa v. Craven, 202 
P.2d 73, 76, 33 CaL2d 315. 
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tars and administrators are in privity of interest 
with their testator or intestate,2 3 and that heir and 
ancestor, assignor and assignee, donor and donee, 
gxantor and grantee, lessor and lessee, or executor 
and testator are privies,^^ or are in privity,25 and 
such statements are not withont authority for sup- 
port, bnt, like most generalnsations, cannot always 
be considered a correet statement of tbe rule.23 
Similarly, tbere are general statements to tbe effect 
that, strictly speaking, tbe master and tbe servant 
are not in privity,27 tbat tbere is no privity between 
debtor and creditor,2 8 or between domiciliary and 
ancillaiy representative.29 Tbere is some qnestion 
wbetber any privity exists between a tenant for 
life and a remainderman. Tbere are statements to 
tbe effect tbat tbere is privity of estate between 
tbem, see infra p 960 note 51, and it is said tbat 
tbere is close privity of ownership between tbem,8 o 
but in Estates § 34 it is stated tbat tbere is no 
privity between a life tenant and a remainderman. 
Tbe statement is made in Adverse Possession § 130 f 
tbat it is botb maintained and denied tbat sufl- 
cient privity exists between a life tenant and bis 
remainderman to permit a tacking of tbeir posses¬ 
sion. 

A jndgment is conclnsive and binding on persons 
who are in privity witb tbe parties to tbe action 


witb respeet to tbe snbject matter of tbe litigation, 
and tbis rule is stated in Jndgments §§ 787-810, 
and diseussed tbere are tbe relationships wbicb will 
or will not constitute privity. 

A person standing in privity witb tbe original 
parties is entitled to secure tbe reformation of an 
instrument, and is a proper person against wbom 
reformation may be bad, as stated in tbe C.J.S. 
title Reformation of Instruments §§ 47, 54^ also 
53 C.J. p 976 note 8, p 980 note 80. Tbe word 
“privity,” as used in tbe Limited Liability Act, 46 
U.S.C.A. § 143, dealing witb tbe liability of ship- 
owners is treated in tbe C.J.S. title Sbipping § 244^ 
also 58 C.J. p 662 note 47-p 669 note 55. Tbe teim 
is dedned as used in statutes providing for liens for 
labor and materials in Mecbanics’ Liens § 73 o. 
Por otber particular applications and speciflc uses 
of tbe term see tbe indexes to tbe tities Estoppel 
and Landlord and Tenant and consuit tbe Deserip- 
tive-Wotd Index. 

Privies are classified according to tbe manner of 
relationsbip,8i being divided by Lord Coke into 
tbree classes; privies in estate, privies in law, and 
privies in blood,82 and tbis classification is generally 
followed,88 altbougb sometimes otber classes of 
privies or privity are added or recognized,^^ and 


Mass.—Old Dominion Copper Min¬ 
ing- & Smelting Co. v. Bigelow, 89 
JSr.E. 193, 217, 203 Mass. 169. 40 L. 

R. A.,N.S., 314. 

N.J.—^Brown v. Fldelity Union Trust 
Co., 9 A.2d 311, 326, 126 N.J.Eq. 
406. 

S.C.—^Flrst Nat. Bank of Greenville 

V. U. S. Fldelity & Guaranty Co., 35 

S. E.2d 47, 57, 58, 207 S.C. 15, 162 
A.L..R. 1003. 

23. S.C.—^Thompson r. Hudgens, 169 
S.E. 807, 812, 161 S.C. 460. 

24. S.C.—Bailey v. U. S. Fldelity & 
Guaranty Co., 193 S.E. 638, 641, 
185 S.C. 169. 

Tex.—^Wynn v. Plg Stand Co., Clv. 
App., 16 S.W.2d 961. 964. 

25. U.S.—National Lead Co. v. Nul- 
sen, C.C.A.MO., 131 F.2d 61. 66. 

Ala.—^Roberts v. Bright, 133 iSo. 907, 
909, 222 Ala. 677. 

Ga.—^Blakewood v. Tellow Cab Co., 
6 S.E.2d 126, 127, 61 Ga.App. 149. 
Mo.—^Dillard v. Owens, App., 122 S. 

W. 2d 76. 83. 

N.J.—Poulos V. Coast Cities Coacb- 
es, 198 A. 372, 374, 16 N.J.Mlsc. 
156. 

Helr l8 In privity with his ances¬ 
tor from whom he inherlts the Xand 
by operatlon of law.—Skelton v. 
Tyner, 26 So.2d 160, 161, 247 Ala. 
611. 


26. S.C.—Thompson v. Hudgens, 
169 S.E. 807, 812, 161 S.C. 460. 

27. N.J.—Canin v. Kesse, 28 A.2d 
68, 70, 20 N.J.Misc. 371. 

N.T.—Wolf V. Kenyon, 273 N.T.S. 

170, 171, 242 App.Dlv. 116. 

N.C.—^Leary v. Virginia-Carolina 
Joint Stock Land Bank, 2 S.E.2d 
670, 674, 216 N.C. 601. 

28. S.C.—^Thompson v. Hudgens, 169 
S.E. 807, 812, 161 S.C. 460. 

29. Mont.—State ex rei. Finley v. 
District Court of First Judicial 
Dist. in and for Lewis and Clark 
County, 43 F.2d 682, 685, 99 Mont. 
200 . 

30. W.Va.—Callihan v. Eussell, 66 

S. E. 696, 697, 66 W.Va. 624. 

31. N.Y.—0’Donnell v. Mcintyre, 23 
N.E. 456, 466, 118 N.T. 166. 

32. U.S.—Alling V. Brevda, D.C.N. 

T. , 17 F.Supp. 986, 987. 

Mont.—State ex rei. Finley v. Dis¬ 
trict Court of First Judicial Dist. 
in and for Lewis and Clark Coun¬ 
ty, 43 P.2d 682, 686, 99 Mont. 200. 
N.T.—^Hartford Accident & Indem- 
nity Co. v. First Nat. Bank & 
Trust Co. of Hudson, 9 N.Y.S.2d 
69Q, 693, 266 App.Dlv. 30. 

60 C.J. p 407 note 76 [b]. 

33. Ala.—Corpus Oturls dted in 
Skelton v. Tyner, 25 So.2d 160, 161, 
247 Ala. 511. 


D.C.—^David V. Nemerofsky, Mun. 

App., 41 A.2d $38, 840. 

60 C.J. p 407 note 76. 

**Prom an early period privies 
have been classified as in law, in 
blood, or in estate.”—^Ralph Wolff & 
Sgns V. New Zealand Ins. Co., 58 
S.W.2d 623, 624, 248 Ky. 304. 

To he in privity, a person must be 
included in the following classes, a 
privy in blood, or estate, or in law. 
—^Roberts v. Bright, 133 So. 907. 909, 
222 Ala. 677—^Rowe v. Johnson, 108 
So. 604, 606, 214 Ala. 510. 

34. Classes ennmerated 

(1) *Thus there are privies in 
estate, as donor and donee, lessor 
and lessee, and joint tenants; pri¬ 
vies in blood, as heir and ancestor, 
and coparceners; privies in repre- 
sentatlon, as executors and testator, 
administrators and Intestate; pri¬ 
vies in law, where the law, wlthout 
privity of blood or estate, casts the 
lajid upon another, as by escheat. 
All these are more generally classed 
into privies in estate, privies in 
blood, and privies in law.* And in 
note 1 is glven privity in tenure 
between landlord and tenant; priv¬ 
ity in contract alone, or in the rela- 
tion between lessor and lessee, or 
heir and tenant In dowen or by the 
curtesy, by the covenants of the lat- 
ter, after he has asslgned his term 
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there are privies in representation^s qx in deed.^® 
There is also privity of contract which is defined 
generally in Contraets § 518, and discnssed as an 
elenient of tort in the O.J.S. title Torts § 9, also 
62 C.J. p 1099 notes 83-86. Other classes of privity 
are privity of person, privity of possession, and 
privity in tennre, these being discnssed in the fol- 
lowing snbdivisions. 

Definitions respecting the different kinds of privi¬ 
ty are somewhat difficnlt to fonanlate,^^ bnt it has 
been said that all privies are^ in effect, if not in 
name^ privies in estate.®^ 

Privity in estate denotes the privity between an 
assignor and assignee,®® donor ahd donee,^® grantor 
and grantee^^^ joint tenants,^® landlord and ten- 
ant,^ lessor and lessee^^ or sublessee,'*® vendor by 
deed of warranty and a remote vendee or assignee 


also between baron and feme,^*^ copartners,^® the 
lord by escheat and the terre-tenant,^® and sncces- 
sors in offiee.s® 

It has also been said that privity of estate is that 
which exists between tenant for life and remainder- 
man or reversioner, etc., and their respective as- 
signees,®^ and it is stated supra p 959 note 30 that 
there is close privity of ownership between the ten¬ 
ant for Hfe and the remainderman, bnt whether 
privity does or does not exist between the tenant 
for life and the remainderman is open to qnestion in 
view of the statements made in Adverse Possession 
§ 130 f and Estates § 34 

A privy in estate is onc who derives his title to 
the property in qnestion by pni*chase®® or who takes 
by conveyanee;^® a successor to the same estate, 


to a strangrer; privity in estate 
alone, between the lessee and the 
grantee of the reverslon; and priv¬ 
ity in both estate and contract, as 
between lessor and lessee/*—Otten- 
soser V. Scott, 37 So. 161, 163, 164, 
47 Fla. 276. 110 Ain.S.R. 137, 66 L.R. 
A. 346, 4 Ann.Cas. 1076. 

(2) There are three manners of 
privities: First, privity in case of 
estate only; second, privity in re- 
spect of contract only; third, priv¬ 
ity in respect of estate and contract 
tosrether.—^Mygatt v. Coe, 26 N.B. 
611, 613, 124 K.T. 212, 11 L.RJL 646. 

(3) The relationship of privity 
may be by operatlon of law, by 
descent, or by voluntary or involun- 
tary transfer from one person to 
another.—^Moore v. Shook, 114 N.B. 
592, 696, 276 111. 47—Towle v. Quan¬ 
te, 92 N.B. 967, 969, 246 HI. 568. 

(4) There are flve kinds of privies; 
privies In blood, pnvies in represen- 
tation, privies in estate, privies in 
respect to contraets, and privies on 
account of estate and contract to- 
gether.—Tinkham v. Borst, 24 How. 
Pr., N.T., 246, 247—Gtouraud v. 
Crouraud, 3 Redf.Surr., N.T., 262, 267. 

35. Ga.—^Morris v. Murphey, 22 S. 
BL 635, 95 Ga. 307, 51 Axn.S.H. 81. 

36. Miss.—Harrington ▼. Harring- 
ton, 3 Miss. 701, 717. 

37. Ga.—^Rawson v. Brosnan, 1 SJBl 
2d 423, 425, 187 Ga. 624. 

38. HI.—Moore v. Shook, 114 N.B. 

592, 696, 276 111. 47—Towle v. 

Quante, 92 N.EL 967, 969. 246 HI. 
568. 

89. CaL — Gorpns Juris dted in Ra- 
vizza ▼. Budd & Quinn, App., 111 
P.2d 720, 723. 

Mo.—Womach v. SL Joseph, 100 S. 
W. 443, 445. 201 Mo. 467, 10 UR-A, 
KA, 148. 

NJT. —Corpus Jnzls onotsd in Di Bo- 


logna V, Earl, 23 A2d 791, 796, 
130 N-J.Bq. 571, 

40. D.C.—David v. Nemerofsky, 
Mun.App., 41 A.2d 838, 840. 

N.J.—Corpns Jnris q.T&oted in Di Bo- 
logna V. Earl, 23 A.2d 791, 795, 130 
N.J.B<i. 671—^Brown v. Fidelity 
Union.Trust Co., 9 A2d 311, 326. 
126 N.j.B<l. 406. 

50 C.J. p 407 note 84. 

41. N.X—Corpus Juris nuoted in 
Di Bologna v. Earl, 23 A2d 791, 
795, 130 N.J.Ba. 571. 

50 C.J. p 407 note 85. 

42. D.C.—David v. Nemerofsky, 
Mun.App., 41 A.2d 838, 840. 

N.J.—Corpns Juris anoted in Di Bo¬ 
logna V. Barl, 23 A2d 791, 795. 
130 N.J.EQ. 671—Brown v. Fidel¬ 
ity Union Trust Co,, 9 A2d 311, 
326. 126 N.J.B<i. 406. 

60 C.J. p 407 note 86. 

43. N.J.—Corpus Juris q,noted in 
Di Bologna v. Earl, 23 A2d 791, 
795, 180 N.J.Ea. 571. 

50 C.J. p 407 note 87. 

44. D.C.—David v. Nemerofsky, 
Mun.App., 41 A.2d 838, 840. 

N.J.—Corpns Juris quoted in Di 
Bologna v. Earl. 23 A2d 791, 796, 
130 N.J.Ba. 571—Brown v. Fidelity 
Union Trust Co.. 9 A.2d 811, 326, 
126 N.J.Bq. 406. 

50 C.J. p 407 note 88. 

45. Ky.—Breckenridge v. Onnsby, 1 
J.J.Marsh. 236. 260, 19 Am.D. 71. 

N.J.—Corpns Jnris qnoted in Di Bo¬ 
logna V. Earl, 23 A.2d 791, 795, 180 
N.J.Ba. 671. 

4a Ky.—^Breckenridge v. Ormsby, 1 
Jjr.Marsh. 236, 250, 19 Am-D. 71. 

47. N.H:.—Educational Soc. of De- 
nomination Called Christiana v. 
Varney, 64 N.H. 376, 378. 

48. U.S.—Jenkins v. Atlantic Coast 
LJne R. Co., aas.a, 179 F. 536. 
637. 


Pa.—Hartley v. PhUllps, 47 A. 929, 
935, 198 Pa 9. 

49. Ky.—^Breckenridge v. Ormsby, 1 
J.J.Marsh, 236, 260, 19 Am.D. 71. 

50. Ark.—Collum v. Hervey, 3 S.W. 
2d 993, 996. 176 Ark. 714. 

S.'C.—Smith V. Moore, 7 S.C. 209, 216, 
24 Am.R. 479. 

51. U.S.—Jenkins v. Atlantic Coast 
Line R. Co., C.C.S.a, .179 P. 636, 
537. 

Pa—Hartley v. Phillips, 47 A 929, 
935, 198 Pa 9. 

52. Ark.—Corpus Jnris dted in 
I Johnson v. Commonwealth Build- 
I ing & Loan Ass'n, 31 S.W.2d 136, 

138, 182 Ark. 226. 

N.J.—Corpns Jnris qnoted in Riddle 
V. Cella. 15 A2d 69. 63, 128 N.J. 
Eq. 4. 

50 C.J. p 407 note 99. 

‘Vrivity in estate is where one 
derives his title to property by pur- 
chase.”—Corpus Juris olted in 
Thompson v. Wrlght, 181 S-B. 876, 
877, 51 GaApp. 817. 

Different origlnal meaningr 
When it is said that there must be 
privity of estate between the cove- 
nantor and the covenantee, all that 
is meant is that the covenant must 
impose such a burden on the land 
as to be in substance, or carry wlth 
it, a grant of an easement or quasi 
easement, or must be in ald of such 
a grant, but the expression *‘prlvity 
of estate** in this sense is of modern 
use, and has been carried over from 
the cases of warranty, where it was 
used with a wholly different mean- 
ing.—Norcross v. James, 2 N.B. 946, 
948, 140 Masa 188—15 C.J. p 1242 
note 63. 

53. Ark.—Corpns Juris dted in 
Johnson v. Commonwealth Bulld- 
Ing & Loan Ass’n, 31 <S.W.2d 136, 
138, 182 Ark. 226. 

N.J.—Corpus Juris quoted in Riddle 
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not to a different estate in the same property;®^ 
and, in order to constitute one person a piivy in 
estate to another, sucii other must be a predecessor 
in respect of the property in question, from whom 
the privy derives his right or title.55 Thus one who 
acquires real estate pursuant to a tax sale is not in 
privity with the former owner^s for the reason that 
there is no contractual relationship between them, 
and the owner does not grant the title, the purchaser 
being the grantee of the state.®*^ Privies in estate 
strietly mean only those between whom there are 
certain rights and relations resulting from the 
estate held, and.not,from contraqt between them,®8 
and privity in estate arises only between mutual or 
successive holders of title to the-same right or in- 
terest in the same property,®^ and it denotes mutual 
or successive relationship®® as to rights,®^ mutual 
or successive relation to the same right of prop¬ 
erty,® 2 identity of title to .an estate;®® and it is not 
created by the receipt of a part of the product of 
a-ii estate, for an interest in the estate itself is neces- 
sary to create such privity. ®4 


The term "privity of estate” in some instances 
means only privity of possession,®® and does not 
mean privity of title.®® 

Privity of estate is treated in Covenants § 58. 
For other references see the index to the title Land- 
lord and Tenant. 

Privity in both estc^te and contract denotes the 
privity between lessor and lessee.®^ Where both 
privity of contract and of estate exist, privity of 
estate may be destroyed, and the privity of eon- 
tract remain.®® 

Privity in biood denotes the privity between heir 
and ancestor®® and coparceners.^O A privy in 
biood derives his title by doscent.'^! 

Privity or privies in law. Where the law, with- 
out privity of biood or estate, casts land 'upon 
another;72 the privity in case of eseheats.'^®' Privies 
in law are such as the lord by escheat,'^^ a tenant 
by curtesy^® or in dower,^® the incumbent of a 
benefice,a husband suing or defending in right of 


V. Cella, 16 A.2d 69. 63, 128 N.J. 
Eq. 4. 

N.T.—^Douglcuss V. Howland, 24 

Wend. 86, 63. 

54. Ga.—Corpus Juris qnoted Ixl 

Bawsdn v. Brosnan, 1 S.£}.2d 423i 
426, 187 Ga. 624—'Commerclal 

Credit Corporation v. Citizens & 
Southern Nat. Bank. 23 S.E.2d 198, 
200, 68 Ga.App. 393. 

S.C.— Corpus Juris guoted In First 
Nat. Bank of Greenville v. U. S. 
Fidelity & Guaranty Co., 36 S.E.2d 
47, 60, 207 S.C. 16, 162 A.L.]^. 1003. 
60 C.J. p 408 note 9. 

55. Ala.—Skelton v. Tyner, 26 So. 
2d 160, 161, 247 Ala. 611. 

Ga.— Corpus Juris quoted in Rawson 
V. Brosnan, 1 S.E.2d 423, 425, 187 
Ga. 624. 

60 C.J. p 408 note 7. 

56. Ga.— Corpus Juris ‘ quotad in 
Kawson v. Brosnan, 1 S.E.2d 423, 
425, 187 Ga. 624. 

N.Y.—0’Donnell v. Mclntyre, 23 N. 
B. 455, 456, 118 N.T. 156. 

57. N.Y.—0'Donnell v. Mclntyre, 
supra. 

58. ICy.—^Breckenrldgre v. Ormsby, 1 
J.J.Marsh. 236, 250, 19 Am.D. 71. 

50 C.J. p 407 note 98. 

69. N.J.—^Dl Boloffna v. Earl, 23 A, 
2d 791, 796, lao N.J.Eq. 671. 

60, W.Va.^Smitli v. White, 60 S.E. 
404, 405, 63 W.Va. 472, 14 Lr.R.A., 
N.S., 630. 

60 C.J. p 407 note 2. 

"Privity” in its relationsliip to es- 
tates 

When the term "privity” Is con- 
sldered with respect to its relation¬ 
ship to estates In realty, it must be 

72 C.J.S.—61 


understood that it Implles succes- 
sion, that is, successive ownershlp 
or possession of the identical estate 
in the same property, and one who 
Is in privity with another with re¬ 
spect to an estate stands in exactly 
the same positlon with respect 
thereto as dld his predecessor in 
title; he takes the estate with all 
the biirdens and beneflts attendlng* 
it.—^Bailey v. Stedronsky, 13 N.B.2d 
588, 691, 57 Chio App. 265. 

61. S.C.—Smith v. Moore, 7 S.C. 209, 
216, 24 Am.R. 479. 

50 C.J. p 407 note 3. 

62. Ga.—Corpus Juris ' qno’ted in 
Commerclal Credit Corporation v. 
Citizens & Southern Nat. Bank, 23 
S.E.2d 198, 200, 68, Ga.App. 393. 

N.Y.—^Hartford Accident & Indem- 
nity Co. v. First Nat. Bank & 
Trust Co. of Hudson, 9 N.Y.S.2d 
690, 593, 256 App.Djlv. 30. 

60 C.J. p 408 note 4. 

SlmUarly expressed 

Privity in estate implles mutual- 
ity of, or successlon in, Interest.— 
Brown v. March, 242 P, 166, 167, 111 
Okl. 288—Butler v. Fryer, 169 P. 367, 
368, 59 Okl. 274. 

63. Ga.—Corpus Juris quoted in 

Commerclal Credit Corporation v. 

■ Citizens & Southern Nat. gank, 23 
S.E.2d 198, 200, 68 GaApp. 893. 

50 C.J. p 408 note 6. 

64. Pa.—^Aiken v. Zahn, 23 Pa.lSuper. 
411, 414. 

65. Tex.—^Pree v. Owen, 113 S.W.2d 
1221, 1224, 131 Tex. 281—Cook v. 
Hutto, Civ.App., 161 S.W.2d 642. 
6>45. 

66. Tex.—Cook V. Hutto, supra. 
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67- Fla.—Ottensoser v. Scott, 37 So. 
161, 163, 47 Fla. 276, 110 Am.S.R. 
137, 66 L.R.A. 846, 4 Ann.Caa. 1076. 

68 . Colo.—Bonills v. McDonald, 270 
P. 650, 664, 84 Colo. 826. 

69. N.J.—^D1 Bolo^na v. Earl, 23 A. 
2d 791, 796, 130 N.J.Eq. 671— 
Brown v. Fidelity Uplon Trust Co., 
9 A.2d 311, 326, 126 N.J.Eq. 406. 

50 C.J. p 408 note 25. 

70. Miss.—Weston Dumber Co. 
V. Lacey Lumber Co., 86 So. 193» 
195, 128 Miss. 208, 10 A.L.R.'436. 

50 C.J. p 408 note 26. 

71. Ga.- 7 Corpu 8 Juris quoted In 
Thompson v. Wrlght, 181 S.E. 876» 
877, 61 Ga.App. 817. 

60 C.J. p 408 note 27. 

72. N.J.—Di Bologrila v. Earl, 23 A. 
2d 791, 796, 130 ‘ N.J.Eq. 671— 
Bi:own V. Fidelity Union Trust Co., 
9 A.2d 311, 32'6, 126 N.J.Eq. 406. 

50 C.J. p 408 note 29. 

73. N.J.—^D1 Bologna v. Earl, 28 A. 
2d 791, 796, 130 N.J.Eq. 671— 
Bro^n V. Fidelity Union Trust Co., 
9 A.2d 311, 326, 126 N.J.Eq. 406. 

50 C.J. p 408 note 28. 

74. Ga.—^Blakewood v. Tellow Cab 
Co., 6 S.B.2d 126, .127, 61 Ga.App. 
149. 

75- Ga.—^Blakewood v. Tellow Cab 
Co., supra. 

•Mo.—Womach v. St. Joseph, 100 S. 
■•‘W. 44S. 446, 201 Mo. 467, 10 
N.S., 140. 

76. Ga—^Blakewood v. Tellow Cab 
Co., 6 IS.E.2d 126, 127, 61 GaApp. 
149. 

60 C.J. p 408 note 31. 

77. Ga—Blakewood v. Tellow Cab 
I Co., supra 
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his etc. Certam privies in law, as an execn- 

tor or administrator, are also designated as privies 
in representation."^® Privity in law, it has been 
said, involves the right of representation.®® 

Privy in deed, By a privy to a deed is meant a 
party to the deed or a legal representative of, or 
successor in title to, a party; the heirs, execntors, 
administrators, or assigns of a party; what the 
French call the ayant canses.®! 

Privity of possession denotes merely a snccession 
of relationship to the same thing.®^ The privity re- 
quired for the tacking of adverse possessions into 
one continnons possession is privity of possession, 
and not necessarily privity of title, as stated in Ad¬ 
verse Possession § 129 b. 

Privity of person denotes the privity between 
trustee and cestui que trust.®® 

Privity in representation denotes the privity be¬ 
tween executor and testator®^ or between adminis¬ 
trator and intestate.®® 

Privity in tenure denotes the privity between land- 
lord and tenant.®® 

As an adjective^ the words ^^rivy” or "privity^^ 


are defined as meaning admitted to the participa- 
tion of knowledge with another of a secret trans- 
action;®7 privately knowing;®® secretly cogni- 
zant.®® To be privy to an act means to be bound 
by it.®® 

Phrases employing the word ^^rivy” are set out 
in the note.®^ 

PRIVY. In common use the words "water-closet,” 
"privy,” "toilet,” and "eloset” are employed to ex- 
press the same meaning.®® 

PRIZE. A reward gained by contest or competition; 
that which is obtained against the competition of 
others; anything carried off as the resuit or award 
of a contest.®® The word ^^rize” is also defined or 
discussed in Gaming §§ 1 c (2), 88 b (4), and Lot- 
teries § 2 d. 

^‘Prize” is employed in a different sense to de- 
note any goods, the subject of marine capture, and 
in this sense is treated in the C.J.S. title War §§ 
27-32, also 50 C.J. p 410 notes 63-67. 

Phrases employing the word "prize” are set out 
in the note.®^ 


78. Ga.-—Blakewood v. Yellow CSab 
Co., supra. 

79. Ga-—Johnston v. Duncan, 67 
GFa. 61,, 70—^Latine v. Clements, 3 
Ga. 426. 430. 

80l lowa.—^McConnell v. Poor, 84 
N.W. 968, 969, 113 lowa 133, 52 
312. 

•ga-Ti. —^Park V. Ensign, 71 P. 230, 231, 
66 Kan. 60, 97 Am.S.R. 352. j 

81- La.—^Parley v. EVost-Johnson 
Xjumhar Co., 63 So. 122, 124, 133 
XtfL 497. L.B-A.1915A 200, Ann.Cas. 
1915C 717. 

SbsUarlT expressed 
A privy to a deed means a party, 
leg^al representative of, or successor 
in title to, a party and one hound 
by the deed.—Bailey v. Stedronsky, 
13 N.E.2d 688, 691, 67 Ohio App. 266. 

82. Ind.—Cooper v. Tarpley, 41 N.®, 
2d 640, 643, 112 IndA^pp. 1. 

83. S.a—Thompson v. Hudgens, 
169 S.E. 807, 812, 161 S.C. 450. 

50 C.J. p 408 note 33. 

84. Mo.—Cktrpus Jucis clted in Xn re 
Thomasson's Estate, 196 S.W.2d 
155, 159, 355 Mo. 274. 

N.J.—Di Boloffna v. Barl, 23 A2d 
791, 796, 130 N.J.Eq. 671—Brown 
V. IPidelity Union Trust Co., 9 A2d 
311, 326, 126 N.J.Ea, 406. 

50 C.J. p 409 note 34. 


85- Mo.—Corpus Jnrls dted in In 
re Thomasson's Bstate, 196 S.W.2d 
165, 159, 366 Mo. 274. 

N.J.--Di Bologna v. Earl, 23 A2d 
791, 796, 130 N.J.Bq. 671—Brown 
V. Fidelity Union Trust Co., 9 A 
2d 311, 326, 126 N.J.Ea. 406. 

50 C.J. p 409 note 35. 

88. Fla.—Ottensoser v. Scott, 37 So. 
161, 163, 47 Fla. 276, 110 Am.S.R. 
137, 66 L.R,A 346, 4 Ann.Cas. 1076. 

87. Fla.—Taylor v. Ferroman Prop- 
erties, 139 So. 149, 160, 103 Fla. 
960. 

60 C.J. p 406 note 72. 

88. Fla.—^Taylor v. Ferroman Prop- 
erties, supra. 

50 C.J. p 406 note 73. 

89. Fla.—^Taylor v. Ferroman Prop- 
erties, supra. 

50 C.J. p 406 note 74. 

90. La.—^Farley v. Frost-Johnson 
Iiumber Co., 63 So. 122, 124, 133 
La. 497, L.RA.1915A 200, Ann.Cas. 
1916C 717. 

91. Phrases 

(1) “Mvy council" see 20 C.J.S. 
p 714 note 67. 

(2) **Prlvy examination*' see Ac- 
knowledgments § 80. 

(3) **I*rivy token;” a term used to 
denote a false mark or sign, forged 
object, counterfeited letter, key, 


ringr, etc., used to decelve persons 
and thereby fraudulently to gret pos¬ 
session of property.—State v. Ren- 
ick, 66 P. 276, 276, 33 Or. 584, 72 
Am.S.R. 758, 44 L.R.A 266. 

(4) “Privy verdlct“ see the C.J.S. 
title Trial § 485, also 50 C.J. p 409 
notes 43-61. 

92. Conn.—^LiOUisvUle & N. R. Co. 
V. Commonwealth, 194 S.W. 313, 
314, 175 Ky. 282. 

50 C.J. p 409 note 88. 

93. Mlss.—Sullivan v. State, 7 So. 
276, 276, 67 Miss. 346. 

94. Phrases 

(1) “Prlze court” see Admiralty 
§9 61-55, and the C.J.S. title War § 
31, also 67 C.J. p 407 note 9-p 411 
note 92. 

(2) “Prize goods" see the C.J.S. 
title War § 28, also 50 C.J. p 410 
note 68, and 67 C.J. p 400 note 61- 
p 403 note 13. 

(8) “I^ize law** see 52 CJ.S. p 
1029 note 9. 

(4) “Prlze logs" see Logs and 
Logglng § 1 a. 

(6) “Prize money" see the C.J.S. 
title War § 32, also 67 C.J. p 411 
note 93-p 412 note 5. 

(6) “Prize tickets" see Lotteries 
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§§ 1-2 


PRIZE FIGHTING 

This Title includes fighting without weapons by agreement, for a prize, reward, stakes, or champion- 
ship, advising or aiding therein, and sending, publishing, accepting, etc., a challenge so to fight; nature 
and extent of criminal responsibility therefor, and grounds of defense; and prosecution and punishment 
of such acts as public offenses. 

Matters not In this Titia, treated elsewhere in thls work, see DesoriptlFe-Word Index 


Analysis 


§ 1, Definitions—p 963 

2. Nature and elements of offense—^p 963 

3. Persons liable—^p 965 

4. Indictment or information—^p 966 

5. Evidence—^p 966 

6. Trial and review—p 966 

7. Sentence and punishment—^p 967 

See also descriptive word index in the back of this Volume 


§ 1. Definitions 

A <'prfze fight” Is a contest In which the contestants 
flght for a prize, reward, or wager. 

The term “prize fight” had no technical meaning 
at common law.i It has been defined as a contest 
in which the contestants fight for a prize, reward, 
or wager a pugilistic encounter for a prize or 
wager,3 and, according to some authorities, in pub- 
lic.4 “Prize fighting** has been defined as the act 
or the practice of fighting for a prize fighting, 
especially boxing, in public for a reward or wager.® 

A “prize fighter” has been defined as one who 
fights or boxes publicly for a reward one who 
fights publicly for a reward,® 

'^Glove contesf* is a mere exhibition of skill in 
sparring with gloves, calculated not to do great 


bodily injury,® and indulged in for the purpose of 
recreation, exercise, and instruction,!® and not for 
the purpose of introducing and exhibiting for a 
prize trained and professional prize fighters 
“glove contest” is distinguishable from “prize 
fight.”i2 

§ 2. Nature and Elements of Offense 

a. In general 

b. Particular elements 

a. In General 

The specific offense of prize fighting Is unknown to 
the common law; various statutes have created the 
offense. 

The specific offense of prize fighting is unknown 
to the common law,^® although under the circum- 


1. Ohio.—Sevllle v. State, 30 N.B. 
621, 49 Ohio St. 117, 131, 15 L.R.A. 
516. 

2. Kan.—State v. Purtell, 43 P. 782, 
783, 66 Kan. 479. 

50 C.J. p 411 note 2. 

“Flffht” defined grenerally see 36 C.J. 
S. p 749. 

‘‘Wager** defined generally see Gam- 
Ing § 1 c (1). 

CoxLStmctloxL of statntory nse of 
term “prize fight** see 60 C.J. p 411 
note 4. 

3. Ind.—State v. Patton, 64 N.B. 
850, 851, 159 Ind. 248. 

“Encounter** defined generally see 
30 C.J.S. p 239. 

'‘Prize llght or other fight,” as used 


In statute, means any pugilistic en¬ 
counter or hoxing match for a stake 
or reward.—Teeters v. Prost, 292 
P. 366, 146 Okl. 273, 71 A.L..R. 179. 
“PuglUstlo enooiuLter” defined hy 
statute 

D.C.—Dane v. U. S., 18 F.2d 811, 812, 
67 App.D.C, 161, certiorari denied 
48 S.Ct. 36, 275 TUS. 638, 72 L.Ed. 
413. 

60 C.J. p 412 note 4 [e]. 

4- Mlss.—Sullivan v. State, 7 So. 

275, 276, 67 MiSS. 346. 

Fighting in public as element of of¬ 
fense see infra § 2 b. 

5. Mlss.—Sullivan v. State, supra. 

6. Mlss.—Sullivan v. State, supra. 
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7- Miss.—Sullivan v. State, supra. 
50 CJ. p 411 note 2 [c]. 

a. Mlss.—Sullivan v. State, supra. 

9. La.—State v. Olympie Club, 16 
So. 190, 46 La.Ann. 935, 947, 24 L. 
R.A. 462. 

10. La.—State v. Olympie Club, 17 
So. 599, 600, 47 La.Ann. 1096. 

11. La.—State v. Olympie Club, su¬ 
pra. 

12. La.—State v. Olympie Club, 16 
So. 190, 46 La. 936, 24 L.R.A. 452. 

28 C.J. p 710 note 52. 

13. Mlss.—Sullivan v. State, 7 So. 
275, 67 Miss. 346, 

50 C.J. p 412 note 5. 
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stances the participants mig-ht be punishable for 
affray, as discussed in Affray § 1 c (2), assault and 
battery,!^ breach of the peace,i5 or riotli® At 
common law holding or engaging in a boxing or 
sparring match or contest is not necessarily illegal 
or an offense,!^ but the surrounding circumstances 
may be such as to render participants guilty of a 
breach of the peace.^® 

Various statutes ha ve prohibited and defined as 
a criminal offense prize fighting and certain related 
acts,i® and also engaging in a sparring exhibition 
within the state, at which an admission fee is 
charged, and certain related acts,20 subject to the 
limitation sometimes imposed or recognized that 
such a statute does not apply to boxing or sparring 
exhibitions conducted under the reg^lation and 
super^dsion of the state athletic commission.^i The 
view has been taken that such a statute, being in 
derogation of the common law, must be strictly 
construe<l22 A provision exempting from the 
operation of the criminal statute activities in a 
g>’mnasium or athletic club under certain circum¬ 
stances does not apply w^here the contest is in fact” 
a prize fight-^ 

Regulation of boxing or sparring contests is 
discussed in the CJ.S. title Theaters and Shows §§ 
3, 4, also 50 CJ. p 412 notes 18, 19, 21, 22; 62 CJ- 
p 846 note 81. 

Under a former federal statute, in order to con¬ 


stitute the offense of receiving a film or other 
pictorial representation of a prize fight from the 
mails or from a common carrier under certain cir¬ 
cumstances, a transportation through the mails, as 
discussed in Post Office § 64, or by a common car¬ 
rier was necessary,24 but under a related provisioii 
of such statute a transportation by mail, as dis¬ 
cussed in Post Office § 37, or by common carrier 
was not an essential element of the offense.25 

b. Particnlar Elementa 

Generalfy the questlon as to what are the elements 
of the offense of prize fighting or of related offenses de- 
pends on the terms of the statute creatlng the offense; 
usually an intentton on the part of the participants to 
attack one another physicaliy and the expectation on 
their part of a prize or reward are essential. 

It is usually held that one of the elements of a 
prize fight is an intention on the part of the par¬ 
ticipants to do physical violence to each other.26 
The mere fact that an injury may resuit incidental- 
ly in a boxing or sparriilg match does not make it a 
prize fight.27 The mere fact, however, that it is a 
so-called friendly bout and for scientific points does 
not change the character of a contest which is in 
other respects a prize fight,2« as anger or ill will 
on the part of the contestants is ’ not. a necessary 
element of the offense nor is'it necessary that 
the contest be fought *'to a. finish,” or, in other 
words, until one of the contestants be overcome.^<^ 

Previous appointmeni or arrangement, Where 


14. Miss.—Snllivan v. State, supra. 
50 C.J. p 412 note 6. 

15. N.T.—^Pitzsimmons v. New Tork 
State Athletic Commn., 146 N.T. 
S. 117, afflrnied 147 N.T.S. 1111, 
162 App.Dfv. 904. 

16. lliss.—Sullivan v. State, 7 So. 
275, 67 Mlss. 346. 

50 C.J. p 412 note 8. 

17. Mo.—Colliseum Athletic Assoc. 
V. Dlllon, 223 S.W. 965, 204 MoAlPP. 
504. 

N.T.—^Zwim V. Galento, 43 N.E.2d 
474, 288 N.Y. 428. 

Vt.—State T. Buraham, 66 Vt. 446, 
48 Ain.R. 801. 

18. Vt.—State v. Burnham» supra. 

19. N.T.—^Zwim V. Galento, 43 N.E. 
2d 474, 288 N.T. 428—Baksi v. 
'VTallman, 62 N.T.S.2d 26, afflrmed 
63 N.T.S.2d 216. 270 App.Div. 995, 
modifled on other grounds 65 N.T. 
S.2d 894, 271 App.Div. 422, affirmed 
74 N.E.2d 172, 297 N.T. 456. 

Okl.—^Teeters v. EVost, 292 P. 356, 
145 Okl. 273, 21 A.L.R. 179. 

50 OJ. P 412 note 10. 

80. N.T.—Zwim v. Galento, 43 N.E. 
474, 288 N.T. 428—^Baksl v. Wall- 
maoi, 62 N.Y.SLZd 26^ affirmed 63 
N.T.S.2d 215, 270 App.Div. 995, 
modifled on other grounds 65 N.T. 


S.2d 894, 271 App.Div. 422, afflrmed 
74 N.E.2d 172, 297 N.Y. 456. 
Contests hetween amateurs 

(1) Prior to certain amendments 
of the statute authorlzingr, under 
; regulation of the state athletic com- 

mission, boxing and sparring match- 
es, a contest hetween amateurs at 
which an admission fee was charged 
was not unlawful and did not con¬ 
stitute an offense, even though the 
license contemplated by such regula- 
tory statute had not been obtained. 
— ^McHugh V. Mulrooney, 179 N.E. 
753, 258 N.T. 321, 83 A.L.R. 693— 
Bridge City Athletic Club v. Sal- 
berg, 254 N.T.S. 777, 234 App.Dlv. 
309, . 

(2) However, there was some au- 
thority to the contrary before the 
rule was settled.—City Island Ath- 
letid Club v. Mulrooney, 253 N.T.S. 
768, 141 Misc. 733. 

21. Minn.—Safro v. Lakofsky, 238 
N.W. 641, 184 Minn. 336. 

N.T.—^Zwim V. Galento, 43 N.E.2d 
474, 288 N.T. 428—^Baksi v. Wall- 
man, 62 N.T.S,2d 26, hfflrmed 63 
N.Y.S.2d 215, 270 App.Div. 996, 
modifled on other grounds 65 N.T. 
S.2d 894, 271 App.Div. 422, affirmed 
74 N.B,2d 172, 297 N.T. 456. 
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22. N.Y.—Zwim V. Galento. 43 N.E. 
2d 474, 288 N.T. 428. 

23. Ohio.—In re Athletic Clubs, 6 
Chio S. & C.P. 696, 7 Ohio N.P. 
457. 

50 C.J. p 412 note 17 [a]. 

24. U.S.—^Atlanta Enterprises v. 
Crawford, D.C.Ga., 22 F.2d 834. 

25. U.S.—Atlanta Enterprises v. 
Crawford, supra^ 

Statute as; 

Prohlbitlng importation see Cus- 
toms Duties § 30 b. 

Regulation of commerce see Com- 
merce § 67-. . 

26. Kan.—State v. Purtell, 43 P. 
782, 56 Kan. 479. 

50 O.J. p 413 note 30. 

27. La.—State v. Olympie Club, 16 
So. 190, 46 La.Ann. 936. 24 L.R.A. 
452. 

50 C.J. p 413 note 31. 

28. Pa.—Commonwealth v. Sullivan, 
16 'Wkly.N.C. 14. 

50 C.J. p 413 note 32. 

29. Mass.—CommqnweaJth v. CoU- 
berg, 119 Mass. 350, 20 Am.B. 328. 

30. Ohio.—State v. Moore, 5 Ohio 
S.&C.P. 689, 4 Ohio N.P. 81. 

50 C.J. p 413 note 34. 
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the statute makes it unlawful to engage in a fight 
in accordance with a previous appointment'or ar- 
rangement, it is not material that the appointment 
or agreement be made at any particular length of 
time previous to the contest,3i qj- in any particular 
form of words,32 or in writing.^3 jt is not mate¬ 
rial whether the agreement was made within the ju- 
risdiction in which the fight was held and the 
prosecution instituted.^^ 

Prize or reward. Generally, under statutes pro- 
hibiting prize fights, or boxing or sparring matches 
for a prize or reward, it is held that the contest 
must have been engaged in with an expectation of a 
prize or reward either to be won from a contestant 
or otherwis.e awarded.35 It is not essential that 
the prize or reward be gained by the contestant 
from the other^e or be awarded by a third persony37 
It may consist of money paid or contributed by the 
spectators^s or of the proceeds of door or gate 
receipts.3^ It is immaterial that the defeated as 
well as the successful contestant is rewarded,40 
that the contestants are paid a specified sum,^! that 
the reward is divided equally between them,42 or 
that it is not in kind as to each contestant,^3 or even 
that the prize was not actually awarded^^ It has 
been held that it is not essential that the prize or 
reward be won by one of the contestants.'^^ Under 
some statutes prohibiting fighting in accordance 
with a previous arrangement or appointment, it 
seems that it is not necessary in order to constitute 
a violation that a fight should be for a prize or re- 
ward.'^® 


Contest in public. Under some statutes only pub- 
lic contests are prohibited,^^ and a private contest, 
whether amateur or professional, although for a 
prize or wager, will not constitute an offense there- 
under.43 In some jurisdictions the statutes are con- 
strued to prohibit both public and private contests.^® 

Manner of conducting contest The manner of 
conducting the contest may be consistent with a 
lawful or unlawful contest;®® but, if the contest 
embraces the essential elemenfs of a prize fight, 
various surrounding circumstances are not mate¬ 
rial,®^ as, for example, whether conducted with br 
without gloves®2 for a limited number of rounds 
only,®3 in a ring,®^ or before few or many specta- 
tors;®® the clothing wom by the contestants;®® the 
rules observed;®^ and precautions taken to safe- 
guard the lives and persons of the contestants.®® It 
has been said that boxing without gloves, for a 
display of skill and pastime, when there is no breach 
of the peace and no intentional injury to the person, 
-is not embraced within a statute prohibiting prize 
fighting.®® 

§. 3. Persons Liable 

One who has charged an admission to see a pugllistic 
ehcounter has been regarded as a prIncIpal with respect 
to the violation of a statute making it unlawful to en¬ 
gage in a pugllistic encounter, to see which an admis¬ 
sion fee Isf charged. 

With respect to the violation of a statute makiiig 
it unlavirful to engage in a pugilistic encounter, to 
see which an admission fee is charged, one who 
charged a fee for admission to see such ah encoun¬ 
ter has been regarded as a principal.®® 


31. Ohio.— state v. Moore, supra. 

32. Ohlo.—State v. Moore, supra. 

33. Ohio.—State v. Moore, supra. 

34. Mass.:—Commonwealth v. Welsh, 
7 Gray 324. 

35. MIch.—^People v. Taylor, 66 N. 
W. 27, 96 Mich. 676, 21 L,.R.A. 287. 

60 C.J. p 413 note 36. 

36. Kan.—State v. Purtell, 48 P. 

782, 66 Kan. 479. 

37. Kan.—State v. Purtell, supra. 

38. N.Y.—^People v. Flnucan, 80 N. 
Y.S. 929, 80 App.I>lv. 407, 17 N.Y. 
Cr. 264. 

39. Ohio.—State v. Moore, 6 Ohio 
S.&C.P. 689, 4 Ohio N.P. 81. 

40. Kan.—State v. Purtell, 4$ P. 

782, 56 Kan. 479. 

41. Del.—State v. Gregrory, 143 A., 
458, 4 W.W.Harr. 116. 

42. Okl.—Teeters v. Prost, 292 P. 
356, 146 Okl. 273, 71 A.L.R. 179. 

50 O.J p 413 note 42. 

43. Mo.—State^ v. Business Men’s 


Athletic Club, 163 S.W. 901, 178 
Mo.App. 548. 

60 C.jr. p 413 note 43. 

44. Ohio.—'State v. Moore, 6 Ohio 
S.&C.P. 689, 4 Ohio N.P. 81. 

45. Ark.—Magness v. Isgrrier/ 225 
S.W. 332, 145 Ark. 232. 

50 C.J. p 413 note 46. 

46. Maas.—Oommonweaith v. Welsh, 
7 Gray 324. 

60 CJ. p 413 note 47. 

47. Miss.—Suilivan v. State, 7 So. 
275, 67 Miss. 346. 

60 C.J. p 413 note 48. 

48. Miss.—Sullivan v. State, supra, 
60 C.J. p 414 note 49. 

49. Ohio.—Seville v. iState, 30 N.B. 
621, 49 Ohio St. 117, 16 Li.R.A. 616 
—State V. Hobart, 11 Ohio S. &C. 

. P. 166, 8 Ohio N.P. 246. 

50. Vt.—State v. Burnham, 66 Vt. 
446, 48 Am.R. 801. 

51. N.Y.—^People v. Flnucan, 80 N. 
Y.S. 929, 80 App.Dlv. 407, 17 N.Y. 
Cr. 264. 

60 C.J. p 414 notes 67-66. 

965 


52, Okl.—Teeters v. Frost, 292 P. 

356, 146 Okl. 273, 71 A.L.R. 179. 

50 C.J. p 414 note 57. 

53- Ohio.—State v. Ilobart, 11 Ohio 
S. & C.P. 166, 8 Ohio N.P. 246. 

54. N.Y.--^People v. Flnucan, 80 N. 

Y.S. 929, 80 App.Dlv. 407, 17 N.Y. 
Cr. 254. , . 

60 C.J. P 414 note 66 Ca]. 

55. Ohio.—Seville v. State, 30 N.F. 
621, 49 Ohio et. 117, 15 L.R.A. 6l6. 

56. La—State v. Olympie Club, 16 
So. 190, 46 LaAnn. 936, 24 L.RAl. 
462. 

57. La—State v. Olympie Club, su¬ 
pra 

N.Y.—^People v. IFinucan, 80 N.Y.S. 
929, 80 App.Dlv. 407, 17 N.Y.Cr. 
254. 

60 C.J. P 414 note 63, 66 [a]. 

58. Del.—State v. Gregory, 143 A. 
468,^ 4 W.W.Harr. 116. 

59. Da—State v. Olympie Club, 17 
So. 699, 47 LaAnn. l096. 

60. D.C.—^Dane v. TJ. S., 18 F.2d 
811, 67 App.D.a 161, certiorari de- 
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§ 4. Indictment or Information 

General rules as to the sufflcfency of indictments 
and Informations apply te indictments or informatlons 
for prize fighting and related offenses. 

In accordance with rules in criminal cases gen- 
erally, stated in Indictments and Informations §§ 
100, 130, 139, the indictment or Information must 
suflSciently inform accused and the court of the of¬ 
fense accused is charged with having committed;®^ 
and it should set forth with reasonable precision 
and certainty all the elements necessary to constitute 
such offense.^2 It has been held or recognized that 
an indictment or Information which charges the 
offense in the words of the statute is sufficient,at 
least where the statute sets forth with precision and 
certainty all the elements necessary to constitute the 
offense,although it is not necessary to follow the 
language of the statute if the acts constituting the 
offense are clearly described in the indictment.®® 
The view has been taken, however, that where a 
statute makes engaging in prize fighting an offense, 
without further definition, it is essential to go be- 
yond the terms of the statute by making allegations 
aptly charging the offense.®® The necessity for an 
averment that the fight took place in public depends 
on whether publicity is an essential element of the 
crime.®*^ Where the offense consists of engaging 
in a prize fight, it has been held that the indictment 
or information must show that both partidpants 
fought;®® but the view has been taken that is suffi¬ 
cient to allege that accused engaged with another 
in a fight.®® It is unnecessary to negative the 
existence of facts bringing the case within excep- 
tions contained in a proviso in a statutoiy provision 
creating a different offense.^® 

§ 5, Evidence 

Rules as to the admissiblllty, welght, and sufflcfency 
of evidence appllcable In criminal prosecutione generally 


apply In prosecutions for prize fighting and related of¬ 
fenses. 

Rules as to the admissibility of evidence applica- 
ble in criminal prosecutions generally, stated in 
Criminal Law §§ 600-899, control as to the admis¬ 
sibility of evidence in prosecutions for prize fight¬ 
ing, or for engaging in unlawful boxing or sparring 
matches and exhibitions.*^^ It has been held that it 
is not competent to show that contests of the type 
involved are common and harmless amusements in 
colleges,72 and that the opinion of an expert as to 
whether the contest in question was a glove contest 
or a prize fight is not admissible.^® The view has 
been taken that it is not error to refuse to allow 
the jury to examine the gloves used, as they fumish 
no criterion of the character of the contest,or of 
how' it was conducted,*^® although evidence that the 
contest was had with gloved hands has been held 
admissible,*^® as has evidence as to the kind, size, 
weight, and other characteristics of the gloves 

used.'^7 

Rules as to the weight and sufficiency of evidence 
applicable in criminal prosecutions generally, stated 
in Criminal Law §§ 90Q-926, apply.Circum- 
stantial evidence may be sufficient to show a previ- 
ous appointment or arrangement to hold a prize 
fight.^® 

§ 6. Trial and Rcview 

In prosecution for prize fighting and related of¬ 
fenses, questlons of fact are for the Jury. Instructfons 
should present to the jury the correct legal principies 
appllcable and should properly polnt out the elements 
of the offense. 

While the view has been expressed that what con- 
stitutes a prize fight may be a question of law,®® it 
has been held or recognized that it is usually proper 
and necessary for the jury to determine under 
proper instructions whether a contest was a prize 


nled 48 S.Ct. 35, 275 tJ.S. 538, 72 
L.Sd. 413. 

Iklabllity ot spectators under Kngr- 
llsh. statute see 50 C.J. p 414 notes 
66-71. 

61- Del.—State v. Gregory, 143 A. 

458. 4 W.W.Harr. 116. 

50 aj. p 414 note 74. 

62. Ind.—State v. Patton, 64 N.E. 
850. 159 Ind. 248. 

68- Mich.—^People v. Taylor, 56 N. 
W. 27, 96 Mich. 276, 21 L.R.A. 287. 

64. Mass.—Commonwealth v. Bar- 
rett. 108 Mass. 302—Common¬ 
wealth V. 'Welsh, 7 Qray 324. 

65. Ind.—State v. Patton, 64 N.E. 
850, 159 Ind. 248. 

66. Miss.—Sulllvan v. State, 7 So. 
276, 67 Miss. 346. 


67- Miss.—Sullivan v. State, supra 
Ohio.—«evllle v. State, 30 N.E. 621. 
49 Ohlo St. 117, 15 L.R.A. 616. 

68. Miss.—Sullivan v. State, 7 So. 

275, 67 Miss. 346. 

60 aJ. p 415 note 81. 

69- Ohlo.—Seville v. State, 30 N.E. 
621, 49 Ohlo St. 117, 15 L.R.A. 616. 

50 C.J. p 415 note 82. 

70- Ohlo.—Seville v. State, supra 
50 C.J. p 415 note 83. 

71- Ohlo,—Seville v. State, 30 N.R 
621, 49 Ohio St. 117, 16 L.RJL 516. 

50 C.J. p 415 notes 89-94. 

72. Vt—State v, Burnham, 66 Vt. 
445, 48 Am.R. 801. 

73. Ohio.—Seville v. State, 30 N.E. 
621, 49 Ohio St. 117. 15 L.RJL 516. 


Oivll actioa. in wliloli crimliiaJ stat¬ 
ute involved 

La—State v. Olympie Club, 16 So. 

190, 46 LaAnn. 935, 24 L.R.A. 452. 

74. Vt.—State v. Burnham, 66 Vt. 

445, 48 Am.R. 801. 

75- Vt.—State v. Burnham, supra 

76. Ohio.—State v. Moore, 5 Ohio 
S. & C.P. 689, 4 Ohio N.P. 81. 

77. Ohio.—State v. Moore, supra 

78. Svldance as to paortlciilar mat- 
tezs held suflloleiLt 

Okl.—Sampson v. State, 194 P. 279. 

18 Okl.Cr. 191. 

50 C.jr. p 415 note 95 [a]. 

79. Mass.—Commonwealth v. Welsh, 
7 Gray 324. 

80. Mich.—^People v. Taylor, 66 N. 
W. 27. 96 Mich. 676, 21 L.R.A. 287. 
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fight or a lawful glove contest,^! whether an alleged 
Club was only a sham and pretense,^^ and the suffi- 
ciency of the corroboration of an accomplice who 
testifies on a prosecution for aiding and abetting a 
prize fight.83 

Since it is the purpose of instructions to define 
for the jury, and direct their attention to, the legal 
principies which apply to, and govern, the facts 
proved or presumed in the case,84 an instruction in 
a prosecution for prize fighting is improper, where 
it fails to distinguish between a prize fight and a 
sparring exhibition,86 or between a prize fight and 
other physical contests,®® or where it fails to explain 
the conditions under which sparring exhibitions are 
pennissible under a statute.87 It has been held, un¬ 
der a statute making it unlawful to be a party to, or 


engage in, a prize’ fight, that a charge that does not 
instruet that a reward to be gained by the compe- 
tition, either to be won from the contestant or other- 
wise awarded, and that an intention to inflict some 
degree of bodily hartn on the contestant, are neces- 
sary elements to a prize fight, is improper.88 The 
correetness of an instruction with respect to the 
public character of an exhibtion may depend on the 
evidence.88 

§ 7. Sentence and Punishment 

Judgment and sentence in criminal cases are dis- 
cussed in Criminal Law §§ 1556-1606, and punish¬ 
ment of crime in Criminal Law §§ 1974-2007. 

Examine Pocket Parts for later cases. 


PEO. A Latin preposition meaning for; in respect 
of; on acconnt of; in behalf of.i ’ It has been held 
to be equivalent to, or synonymous with '^fop' see 
36 O.J.S. p U33 note 68. 

This preposition is nsed as the introductory word 
of many Latin phrases.^ 

Pro rata, A Latin expression meaning, literally, 
"according to the rate.”® It is so common in use 
and so frequently employed in daily intercourse 
among all classes of men that it may almost be said 
to have become a part of our veinaoiilar,4 and it is 
frequently used in statutes as well as in the opin- 
ions of leamed judges and by text writers on vari- 
ous tities of the law.® While it has been said that 
the texm has a double meaning,® it has also been said 


to have a clearly defined and well-understood mean¬ 
ing,and that it is well understood by persons of 
ordinary intelligence to denote a disposition of a 
fund or sum indicated in proportion to some rate 
or Standard, fixed in the mind of the person speak- 
ing or writing, manifested by the words spoken or 
written, according to which rate or Standard the al- 
lowance is to be made or calculated.® However, it 
has no meaning unless referable to some iule or 
Standard.® It never means, as applied to persons, 
equality, or an equal division; the term used neces- 
sarily implies an unequal division, as between dif¬ 
ferent persons.i® 

The teim ''pro rata” has been defined as mean¬ 
ing according to a measure which fixes propor- 
tions.ii The term "pro rata” has further been de- 


81. Kan.—IState v. Purtell, 43 P. 
782, 56 Kan. 479. 

50 C.J. p 415 note 99. 

82. Mass.—Coznmonwealtli v. Mack, 
78 N.E. 534, 187 Mass. 441. 

83. N.T.—^People v. Plnucan, 80 N. 
T.S. 929, 80 App.Div. 407, 17 N.T. 
Cr. 264, . 

84. Okl.—Sampson v. State, 194 P. 
279, 18 Okl.Cr. 191. 

50 C.J. P 415 note 4. 

85. Colo.—^People v. Shlrley, 210 P. 
327, 72 Colo. 120—^People v. Cor- 
bett, 209 P. 808, 72 Colo. 117. 

86. BAn.—State v. Purtell, 43 P. 
782, 56 Kan. 479. 

87. Colo.—^People v. Corbett, 209 P. 
808, 72 Colo. 117. 

88. Mich.—People v. Taylor, 56 N. 
W. 27, 96 Mlch. 576, 21 L..R.A. 287. 

89. Mass.—Coznmonwealth v. Mack, 
73 N-B. 534, 187 Mass. 441. 

50 C.J. p 416 note 9. 

1. Black LuD. 


2. Black L.D. 

3. N.T.— Home Ins. Co. v. Conti¬ 
nental Ins. Co., 73 N.B. 65, 66, 180 
Isr.T. 389, 105 Am.S.Il. 772. 

50 C.J. P 792 note 88. 

4. Cal.—^Rosenberff v. lYank, 68 Cal. 
387, 405. 

5. Cal.—Rosenbergr v. Frank, supra. 
60 C.J. p 793 note 86. 

6. Cal.—Joy V. Rousseau, 236 P. 
972, 976, 72 Cal.App. 179. 

7. Cal,—^Rosenherg* v. Prank, 68 
Cal. 387, 405. 

Pa.—Chaplln v. Griffln, 97 A. 409, 
411, 252 Pa. 271, Ann.Cas.l918C 
787. 

8. Cal.—^Rosenbergr v. Frank, 58 
Cal. 387. 406. 

9. U.S.—^Hendrle v. Lowmaster, C. 
C.A.Mich., 162 P.2d 83, 86. 

Colo.— Corpns Juris q.uoted In Robin- 
son V. Booth-Orchard Grove Dltch 
Co., 31 P.2d 487, 94 Colo. 616. 
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Tex.—Chenoweth v. Nordan & Mor¬ 
ris, Civ.App., 171 'S.W.2d 386, 387. 
50 C.J. p 793 note 97. 
la Colo.—Corpus Juris gnoted in 
Roblnson v. Booth-Orchard Grove 
Dltch Co., 31 P.2d 487, 94 Colo. 
616. 

Tex.—Chenoweth v. ’ Nordan & Mor¬ 
ris, Civ.App., 171 S.W.2d 386, 387. 
50 C.J. P 793 note 98. 

11. U.S.—^Hendrie v. Lowmaster, C. 

C.A.Mich., 152 F.2d 83, 85. 

Colo.—Corpus Juris quoted In Robln¬ 
son v. Booth-Orchard Grove Dltch 
Co.. 31 P.2d 487, 94 Colo. 615. 

Tex.—Chenoweth v. Nordan & Mor¬ 
ris, Civ.App., 171 S.W.2d 886, 387. 
50 C.J. p 793 note 88* 

Slmllarly delined 

(1) Accordlngr to a certaln part— 
Rosenberg v. Frank, 58 Cal. 387, 405. 

(2) AccordlniT to the rate, propor¬ 
tion, or allowance.—Chaplin v. Grif- 
fin, 97 A. 409. 412, 252 Pa. 271, 280, 
Ann.Cas.l918C 787. 
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fined as meaning proportionately;i2 according to a 
certain rate, percentage, or proportion;^^ according 
to the share, interest, or liability of eachji-* a dis- 
tribution proportionately.i® 

'Tro rata” may be and has been employed as a 
componnd word and as a verb.^® 

“Pro rata” has been held eqnivalent to, or synony- 
mons with, “proportion”!^ and “ratably.”!® 

Pro tem or Pro iempore, Por the time being;!® 
temporarily; provisionally-2® . 

Other phrases commencing with the Latin preposi- 
tion ^^ro” are set out in the note.^i 

Maxims. ‘Tro” as the first word of maxims as to 
which there have been no recent applieations see 50 
C.J.S. p 700 note 98^ p 825 note 33. 


PROBABILITT. The word “probability’' implies 
eonsideration of probative facts,22 a^d in ordiuary 
langTiage it also implies doubt.^® 

“Probability” is defined as meaning an element 
addressing itself to the reason,24 and frequently in- 
voked in matters of human conduet and experience 
for determining the esistenee or nonexistence of a 
fact;25 an inference as to the existence or non¬ 
existence of one fact from the existence or non¬ 
existence of some other fact, fonnded in a previons 
experience of that connection;^® having more evi- 
denee for than against,^^ and supporting or giving 
gronnd for a belief, but not to an absolute denion- 

stration.2® 

It is also defined as meaning the state,2® char- 


la. U.S.—Gray v. Commodlty Credit i 
Corp., D.C.Gal., 63 F.Supp. 386, 393. 
Pa.—Chaplin v. Griffln, 97 A. 409, 
412, 262 Pa. 271, Ann.Cas.l918C 
787. 

jStnillarly defined 

<1) In proportion.~Gray v. Com- | 
modity Corp., D.C.Cal., 63 P.Supp. 
586, 392—50 C.J. p 793 note 92. 

(2) In due proportion.—Chaplin v. 
Crlffin, 97 A. 409, 412. 252 Pa. 271, 
Ann.Cas.l918C 787. 

X3. Colo.—Corpus Jnxls (Xiu>ted In 
Hobinson v. Booth-Orchard Grove 
DItch Co., 31 P.2d 487, 94 Colo. 515. 
Tex.—Chenoweth v. Nordan & Mor¬ 
ris, Clv.App., 171 S.W.2d 386, 387. 
50 C.J. P 793 note 89. 

Phrases employinff the term “pro 
rata” and as to which more recent 
adjudlcatlons have not been found 
see 60 C.J. p 793 notes 99-3. 

14. U.S.—Gray v. Commodlty Cred¬ 
it Corp., D.C.Cal., 63 F.Supp. 386, 
392. 

Pa.—Chaplin v, Griffln, 97 A. 409, 
411, 262 Pa. 271, Ann.Cas.l918C 
785. 

15. J7.T.—^Pratt V. Dwellingr House 
Mut, P. Ins. Co., 40 N.T.S. 179, 181, 
7 App.Div. 644. 

16- Mass.—^Penniman v. Stanley, 
122 Mass. 310, 316. 

50 C.J. p 793 note 4 [a]. 

17. U.S.—^Hager v. McDonald, C.C. 
Mo., 65 F. 200, 202. 

18. —Bromhacher v. Berking, 
39 a: 134, 136, 56 N.J.Bq. 261. 

19. Ky.—Corpus Jhris anoted In 
Harg^don v. Silk, 129 S.W.2d 1039, 
1043, 279 Ky. 69. 

Okl.—Dobbs V. State, 115 P. 370, 372. 
5 Okl.Cr. 475. 

“Jud^re pro tempore” see Judges 9 2 
a (1). 

fiOw Ky.—Corpos Jhrls ^noted In 
Hargadon v. Silk, 129 S-W.2d 1039, 
1043, 279 Ky. 69. 

50 (U. p 417 note 17» 


21. Pro confesso 

As confessed.—^Black D.D. 

Pro hac vice 

For this turn; for this one partic- 
ular occasion.—Black L.D.—50 C.J. p 
417 note 10 [a]. 

Pro laesione fidei 

For breach of faith.—^Black L.D.— 
50 C.J. p 417 note 12. 

Pro tanto 

For so much; to that extent.— 
Corpus Jhrls gnoted in Dickson v. 
Joy, 112 P.2d 356, 367, 188 OfcL 597— 
Corpus Jnris q,tLOted In Hoberts v. 
Boydston, 97 P.2d 898, 901, 186 Okl. 

336— 60 aj. p 417 note 14. 

Addltional phrases 

(1) “Pro forma” see 37 C.J.S. p 
114 note 58. 

(2) “Pro interesse suo” see 46 C.J. 
S. p 1110 note 86. 

(3) For stili other phrases com¬ 
mencing with the Iiatin preposltlon 
“pro” see 50 C.J. p 416 note 7. 

22. Ala.—Gilmore v. State, 13 So. 
636, 538, 99 Ala. 154. 

23. Cal.—^People v. 0’Brien, 62 P. 
297, 300, 130 Cal. 1. 

Ga.—Johns v. State, 169 S.B. 688, 
691, 47 GaApp. 58. 

24. Cal.—Moody v. Peirano, 88 P. 
380, 383, 4 Cal.App. 411. 

50 C.J. P 418 note 19. 

Beasonable probabiUty 

(1) An equivocal term.—^Halium v. 
Omro, 99 N.W. 1051, 1063, 123 Wis. 

337— ^Block V. Milwaukee St. R. Co., 
61 N.W. 1101, 1104, 89 Wis. 371, 46 
Am.S.R. 849, 27 L.R,A. 365. 

(2) Reasonable probabllity Is sus- 
ceptible of being taken as meaning 
reasonable certainty.—Halium v. 
Omro, supra. 

25. Cal.—^Moody v. Peirano, 88 P. 
380, 383, 4 Cal.App. 411. 

26. Conn.—Johnson v. Connecti cut 
Co., 83 A. 530, 531, 85 Conn. 438. 
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Sixoilarly ezpressed 

(1) A reasonable ground of pre- 
sumption.—Coppinger v. Broderick, 
295 P. 780, 781, 39 Arlz. 473. 

(2) The ground . of expectation 
that is recognized when the greater 
welght of evldence favors, or is tak¬ 
en to fax^or, an event or supposition. 
—^In re Salon^on’s Bstate, 287 N.T.S. 
814, 821, 169 Misc. 379. 

27- lowa.—State v. Jones, 20 N.W. 

470, 472, 64 lowa 349. 

50 G.J. p 418 note 22. 

28. Ala.—^Page v. State, 81 So. 848, 
849, 17 Ala.App. 70. 

Shnilarly ezpressed 

(1) The character of an event as 
more likely to happed or have hap- 
pened.—In re Salomonis Bstate, 287 
N.T.S. 814, 821, 169 Misc. 379. 

(2) The likelihood of a proposl- 
tlon or hypothesls being true, from 
its conformity to reason or expe¬ 
rience or from superior evidence or 
arguments adduced in Its favor.— 
Smith V. State, 90 So. 883, 884, 128 
Miss. 258. 

(3) That state of a case or Ques- 
tion of fact which results from su¬ 
perior evidence or preponderation of 
argument on one side, Inclining the 
mlnd to recelve it as the truth, but 
leaving some room for doubt. 

Miss.—Smith v. State, supra. 

S.C.—^Brown v. Atlanta Sc Charlotte 
R. Co., 19 S.C. 39, 69. 

I (4) “Thus, a probabiUty of the ex¬ 
istence of a thlng is .created when 
there is more evidence in favor of 
its existence than agrainst it.”— 
O^Brien v. Industria! Commission, 6^ 
P.2d 418, 419, 90 Utah 266-r60 C.J, 
p 418 note 24 [a]. 

29. Ariz.—Coppinger v. Broderick, 
296 P. 780, 781, 39 Arlz. 473. 

N.T.—^In re Salomonis Bstate, 287 17. 

T.S. 814, 821, 159 Misc. 379. 

50 C.J. p 418 note 27. 
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acter,^® or qtiality®! of being probable; that wbich 

is probable;32 appearance^S of truth,34 likeli- 

liood;36 veiisiinilitude.36 

'Trobability’’ falis sbort of moral certainty, but 
produces what is called opiiiion.37 

Ih tbe doctrine of chanoes, probability is tbe like- 
libood of tbe occurrence of an event, or the quotient 
obtained by dividing tbe number of favorable cbanc- 
es by tbe wbole number of ebances.38 

In legal writings and opinions “assumption,” “in- 
ference,” ^^presumption,” and ^^probability” bave 
been said to bave substantially tbe same meanings 
see Evidence § 115. 

^Trobability’' bas been distinguisbed from ^like- 
libood” see 53 C.J.S. p 885 note 84, and “proof” see 
Evidence § 4, and from ^^certainty” in connection 
witb tbe role stated in Damages § 31 tbat tbere 
must exist a reasonable certainty tbat tbe appre- 
bended future consequences will ensue from tbe 
original injuiy in order for damages to be awarded. 

^Trobabilitjr’^ is defined in Evidence § 1016; tbe 
wcigbt of probabilities in civil actions is discussed 
in Evidence § 1021 b, and in criminal prosecutione in 
Ciiminal Law § 910. In connection witb reasonable 
doubt as tbe guilt of accused in criminal prose- 
cutions, instructions as to probability of innocence 


are discussed in Criminal Law § 1282. Probabilities 
supporting an award or finding in compensation pro- 
oeedings see tbe C.J.S. title Workmen^s Compensa¬ 
tion Acts § 547, also 71 C.J. p 1085 notes 32-35. 

For refercnces to otber particular applications in 
civil actions consuit tbe index to tbe title Evidence. 

PEOBABLE. Tbe term ^'probable” is used to refer 
to past or future occurrences and to buman judg- 
ments about tbose occurrences.3 3 It implies more 
tban a mere possibility,^® and more tban mere 
conjecture.^1 It connotes being so supported by 
evidence as to incline tbe mind to belief ratber 
tban disbelief, yet leaving room for doubt.42 Wben 
applied to past occurrences it may be said to be 
used inaccurately because accomplisbed facts are 
always certain and never merely. probable.^® In 
common acceptation, wben applied to a condition 
wbiob may be supposed beforeband, tbe word im¬ 
plies tbat we know facts enougb about the condition 
supposed to make us reasonably confident of it, or, 
at tbe least, tbat tbe evidence preponderates in its 
favor.4^ 

^TProbable” is defined as meaning having more evi¬ 
dence for tban against;^® having more evidence 
tban the contrary;^® supported by evidence whicb 
inoHnes tbe mind to belief, but leaves some room for 


30. Cal.—^Brown v. Beck, 220 P. 14, 
19, 63 Cal.App. 686. 

31. Ariz.—Coppinirer v. Broderick, 
296 P. 780. 781, 89 Ariz. 473. 

33. Okl.—Webb v. State, 200 P. 719, 
720, 19 Okl.Cr. 390. 

33. Ga.—Johns v. State, 169 S.B. 
688, 691, 47 Ga.App. 68. 

60 C.J. p 418 note 29. 

34. Miss.—Smitb v. State, 90 So. 
883. 884, 128 Miss. 268. 

S.C.—Brown v. Atlanta & Charlotte 
R. Co., 19 S.C. 89, 69. 

Similarly ezpressed 

(1) Appearance, that is, resem- 
blance, of truth.—Pedpie v. 0'Brien, 
62 P. 297. 300, 180 Cal. 1. 

(2) Appearance of reality or 
truth.—Coppinger v. Broderick, 296 
P. 780, 781. 39 Ariz. 478. 

(3) A resemblance of truth found- 
ed on reason.—Johns v. State, 169 
S.R 688, 691, 47 Ga.App. 68. 

35. Ariz.—Coppinger v. Broderick, 
296 P. 780, 781. 89 Ariz. 473. 

Qa.—Johns v. State, 169 S.B. 688, 
691. 47 Ga. 68. 

50 C.J. p 418 note 31. 

36. Miss.—Smith v. State, 90 So. 
883, 884, 128 Miss. 268. 

37. Miss.—Smith v. State, supra. 

S.C.—^Brown v. Atlanta & Charlotte 

R. Co., 19 S.C. 39, 69. 


‘*Moral certainty” defined see 14 C. 

J.S. p 109 note 21-p 110 note 38. 
“Demonstratlon” and "probability^* 
in law of evidence see Bvldence 6 
1016, "proof” see Evidence S 4. 
«BexnoiLstratioiL produces certain 
knowledge, proof produces belief, 
and probability opinion.** 

Miss.—Smith v. State. 90 So. 883, 
884. 128 Miss. 268. 

S.C.—^Brown v. Atlanta & Charlotte 
R. Co., 19 S.C. 39; 69. 

38. —Smith v. State, 90 .So. 
883, 884, 128 Miss. 268. 

S.C.—^Brown v. Atlanta & Charlotte 
R. Co., 19 S.C. 39, 69. 

39. N.T.—^In re Westberg*s Estate, 
2 K.T.S. 483, 488. 165 Misc. 728. 

40. Ariz.—Conard v. Dillingham, 
206 P. 166, 169, 23 Ariz. 596. 

41. lowa.—Bailey v. Centerville, 78 
N.W. 831, 833, 108 lowa 20. 

60 C.J. P 419 note 65. 

42. N.Y.—^In re Salomon’s Estate, 
287 K.Y.S. 814, 820, 159 Mifsc. 379. 

43. N.Y.—In re Westberg*s Estate, 
2 N.Y.S.2d 488, 488, 166 Misc. 728. 
OplBlons respeotlng past faots may 

be probable owing to deficiencies in 
avallable evidence,' or due to weak- 
ness of insight in the person striv- 
ing to ascertain the paat fact.—In 
re Westberg*s Estate, supra. 
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44. Wash.—Oorpns JTiixls elted in 
In re Eaton's Estate, 16 P.2d 433, 
434, 170 V7ash. 280—GalJamore v. 
Olympia, 76 P. 978, 980, 34 Wash. 
379. 

A futura event at most is prob¬ 
able because no outcome of causal 
operations wholly or partially de- 
rived from men, possessas a charae-^ 
ter of Inevitability, and probability 
attaches thereto when ali present 
factors seem to an experienced mind 
occupying a position favorable for 
Judging to indicate a particular re¬ 
suit.—^In re Westberg*s Estate, 2 N. 
Y.S.2d 483, 488. 165 Misc. 728. 

45. Ala.—JefCerspn Standard Life 
Ins. Co. V, Wigiey, 29 So.2d 21A 
224, 248 Ala. 676. 

Cal.—People v. Novell, 129 P.2d 453, 
464, 54 Cal.App.2d 621—^Ex parte 
Crowley, 124 P.2d 329, 330, 51 CUI.’ 
App.2d 234—Ex parte MeCarty, 35 
P.2d 668, 140 Cal.App. 473. 

Kan.—State v. Howland, 119 P.2d 
801, 807, 163 Kan. 362. 

TJtah.—0*Brien v. Industrial Com- 
mission, 61 P.2d 418, 419, 90 Utah 
266 

60 C.J. p 419 note 63. 

46. Ariz.—Conard v. Dillinghana» 
206 P. 166. 169, 23 Ariz. 696. 

60 C.J. P 419 note 54, = * '• . 
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doubt;^^ capable of being proved.'*^ 

It is also defined as meaning likely;^® appearing 
to be foxuided in xeasonj^o that whicb is most 
consonant with reasonj^i having the appearance 
of truth,®^ of reality and truth.53 

“Probable” has been held to be synonymons with 
“apparent” see 3 C.J.S. p 1437 note 87.1, ^liable” 
see 53 C.J.S. p 22 note 41, ^likely” see 53 C.J.S. p 
886 note 40, and “r€asonable.”54 it has also been 
held that there is no substantial difference between 
“probable” and “reasonable,”56 and that '^eason- 
able,” “satisfactory,” and ^^robable” all mean sub- 
stantially the same.^^ 

‘Trobable” has been compared with, or distin- 
guished from, “evenly balanced” see 31 C.J.S. p 472 
note 2, “likel;^’ see 53 C.J.S. p 886 note 2, “natural” 
see 65 C.J.S. p 40 note 38, and “possible” see ante 
p 245 note 20.. 

As nsed in connection with testimony, “probable” 
involves the idea of preponderanee of evidenee see 
Griminal Law § 900. 

Phrases employing the woid are set ont in the 
note.57 

PBOBABLY, Having more evidenee for than 


against;®* likely as far as the evidenee shows;®^ 
apparently tme, yet jwssibly false.®® 

The Word signifies an opinion on a doubtful qnes- 
tion.®l 

PBOBAHHI NECESSITAS INCUMBIT ILLI QUI 
AUrr. See 50 C.J. p 422 note 8. 

PBOBANZA. In Spanish law, proof.®^ 

PBOBATE. The real meaning of the word “pro¬ 
bate” is proof,®3 and originally it meant relating to 
proof,®^ althongh somewhat later it came to signify 
relating to proof of wills,®^ but in American law®® 
it is now a general term used to inelnde all matters 
of which probate conrts have jiirisdietion.®^ 

In common usage, the term “probate” is often ap- 
plied to any of the incidents of administration of a 
decedentes estate as stated in Ezeentors and Ad- 
ministrators § 3 f; bnt in its striet sense, as ap- 
plied to proof of wOls, the term is defined in the 
C.J.S. title Wills § 307, also 68 C.J. p 873 notes 
86-92. 

Phrases employing the word are set ont in the 
note.®® 


47. Cal.—People v. Novell. 129 P.2d 
463. 464. 54 Cal.App.2d 621—Ex 
parte Crowley. 124 P.2d 329. 330, 
51 Cal.App.2d 234—Ex parte Mc- 
Carty, 35 P.2d 668. 140 Cal.App. 
473. 

50 C-J. P 419 note 56. 

Shnilarly expressed 

Supported by evidenee strongr 
enough to establish presumption. 
but not proof, of its truth.—State v. 
Howland. 110 P.2d 801. 807. 153 Kan. 
352. 

48. Mont.—State v. Trosper, 109 P- 
858. 859. 41 Mont. 442. 

49. Wash.—^In re Eaton's Estate. 16 
P.2d 433. 434. 170 Wash. 280. 

50 aj. p 419 note 67. 

Slmilarly defliied 

Iflkely to be or become true or 
real; such as logically or actually 
may be or may happen; reasonably, 
but not certalnly to be belleved or 
expected.—State v. l^owland. 110 P. 
2d 801. 807. 153 Kan. 352. 

sa Utah.—0'Brlen v. Industria! 

Commission. 61 P.2d 418. 419. 90 
Utah 266—^Bingham Mines Co. v. 
Allsop. 203 P. 644. 645. 59 Utah 
396. 

51. Pa.—Gaxdner v. Gardner. 35 A. 
558. 560. 177 Pa. 218. 

SSU Utali.—0'Brien v. Industrial 

Conunission, 61 P.2d 418. 419. 90 
Utali 266—^Bingham Mines Co. v. 


Allsop. 203 P. 644. 645. 59 Utah 
306. 

53. Pa.—Gardner v. Gardner, 36 A. 

658. 560. 177 Pa. 218. 

64. CaL—^Brown v. Beck, 220 P. 14. 
19, 63 Cal.App. 686. 

55. Tex.—^Rust V. Page, CivA.pp., 62 
S.W.2d 937, 943. 

56. Mont.—State v. Trosper, 109 P. 
858. 859, 41 Mont. 442. 

57. Fhzases 

(1) “Probable cause’* see 14 C.J.S. 
p 44'notes 45-60. In reinoval pro- 
ceedings see Griminal Law §' 356 a. 

(2) ^'Probable consequence*' see 16 
C.J.S. p 983 note 84. 

(3) “Probable evidenee*’ see Bvi- 
dence $ 2. 

(4) "Probable expectancy” or 
“probable expectation” as appUed to 
the common-law right to a reason¬ 
ably free labor market see 35 C.J.S. 
p 204 note 44. 

(5) **Probable value” as a con- 
vertible term with “net profits” see 
66 C.J.S. p 9 note 61. 

58. Ark.—Spadra Creek Ooal Co. v. 
Harger, 197 S.W. 705. 130 Ark. 374. 

50 C.J. p 422 note 3. 

59. Ark-—Spadra Creek Coal Co. v. 
Harger, supra. 

50 C.J. p 422 note 4. 

Sbnilaarly expressed 

“Probably” means in all probabil- 
ity; so far as the evidenee shows; 
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presumably; likely.—^In re Salo- 
mon's Estate. 287 K.Y.S. 814, 820, 
159 Misc. 379. 

60. Ark.—Spadra Creek Coal Co. v. 
Harger, 197 S.W. 705,* 130 Ark. 374. 

61. Mo.—Hensley v. Kansas City B. 
Cos.. App., 214 S.W. 287, 289. 

50 C.J. p 422 note 6. 

62. Escriche Dlccionarlo. 

63- U.S.—^Peterson v. Demmer, D.C. 
Tex., 34 F.Supp. 697. 700. 

64. Neb.—In re Hergenrother’a 
Guardianship, 6 N.W.2d 118, 120, 
141 Neb. 858. 

50 C.J. p 423 note 11. 

65. Neb.—^In re Hergenrother’s 
Guardianship, supra. 

50 C.J. p 423 note 12. 

66. Neb.—^In re Hergenrother*s 
Guardiajiship. supra. 

50 C.J. p 423 note 13. 

67. U.S.—^Peterson v. Demmer, D.C. 
Tex, 34 P.Supp. 697, 700. 

Neb.—In re Hergenrother*8 Guard¬ 
ianship, 5 N.W.2d 118, 120, 141 
Neb. 858. 

60 C.J. P 423 note 13. 

68. Phrases 

(1) “Courts of probate Jurisdic- 
tion” see Courts §§ 298—310. 

(2) “Probate bond;’’ a bond which 
must, by law. be glven to the Judge 
of probate.—^Thomas v. 'White, ' 12 
Mass. 367, 369—50 C.J. p 423 note' 20. 
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PROBATION. The word '^probation” is defined 
generally as meaning a proceeding to ascertain tbe 
trath, to determine character and qualifieation.®^ 

"Probation” is freqnently employed with reference 
to the suspension o£ execution of a sentence imposed 
on the conviction of a crime, and is treated in this 
connection in Criminal Law § 1618 b (2). The term 
is also employed to indicate a period during which 
the competeney of an officer or employee may be 
determined, and it is treated in this sense with 
reference to mtinicipal policemen in Municipal Cor¬ 
poratione § 576 b. 

FBOBATIONES; PBOBATIS. As the first words 
of maxims as to which there have been no recent ap- 
plications see 60 C. J. p 424 notes 42,44. 

PROBATIVE. Serving for trial or proof; pertain- 
ing to probation; proving.^O 

PROBATOR. In old English law, strictly, an ac- 
compHce in felony who, to save himself, confessed 
the fact, and charged or accused any other as Prin¬ 
cipal or accessaiy, against whom he was bonnd to 
make good his char^e.'^! It also signified an approv- 
er, or one who xmdertakes to prove a crime chaiged 
on another.'^^ 

PROBATORIO. In Spanish law, probatoiy; relat- 
ing to proof.^® 

PROBITY. Tried virtne or integrity; moral and 
intellectual honesty; rectitude; nprightness,'^^ 


^Trobity’’ has been held synonymons with ^^tegri- 
see 46 C.J.S. p 1101 note 32. 

PROCEDENDO. The writ of procedendo is a com- 
mon-law^® prerogative^s writ, nsed by chancery 
courts to compel inferior tribnnals to proceed to 
judgment and to restore jTirisdiction.77 Procedendo 
is treated in Appeal and Error § 1958, Certiorari § 
141, Criminal Law § 1952 a, and Eederal Courts § 
301 a (9) (a). 

The opposite of a procedendo is a prohibition, as 
stated in Prohibition § 3. 

PROCEDIMIENTO. In Spanish law, procedure.^® 

PROOEDX7RE. The word ‘'procedure” is defined 
generally as meaning a course or mode of action;*^® 
the aot or manner of proceeding or moving for- 
ward;®® the manner of proceeding or acting;®! 
progress, process, operation, condnct; a step taken, 
an act performed, a proceeding.®^ 

In law the word ^‘procedure” signifies the means 
whereby the court reaches out to restore rights and 
remedy wrongs, and in this sense the term is defined 
as used in the phrase “practice and prooedure” in 
Practice, ante p 471 note 82-p 473 note 19. 

PROCEED. The verb ^'proceed” is used in a .sense 
different from the noun ^'proceeds/'®® “Proceed” 
is defined as meaning to aot by method;®^ to begin 
and carzy on a series of acts or measures according 
to certain methods;®® to transact and design;®® to 


(8) ‘TProbate Code" see 14 C.J.S. 
p 1306 note 29. 

(4) ‘'Probate duty*' see the C.J.S. 
title Taxation S HH* also 61 C.jr. P 
1590 note 8. 

(6) ‘‘Probate fee” see Judsres $38. 

(6) “Probate homestead*’ see 

Homesteads S 239. 

(7) “Probate jud£re‘' see Judgres § 
2 a (1). 

(8) “Probate Jurisdlctlon” see 

Courts 59 298-304. 

(9) “Probate law“ see 52 C.J.S. p 
1029 note 9. 

(10) “Probate office” held to be 
eduivalent to “regrister of probate’s 
office.”—Ohamberlain v. Perkins, 51 
N.H. 336, 339. 

(11) “Probate proceedingr*’ see 
Courts S 305. 

(12) “Probate sale.”—^Ingraham v. 
Baum, 206 S.W. 67, 68, 136 Ark, 101. 
69. N.T.—^People v. Woods, 153 N. 

T.S. 872, 873, 168 App.Div. 3. 

70- New Standard D. 

Phrases 

(1) “Probative evidence” see Bvi- 
dence § 1016. 


(2) “Probative force" Is a force 
servingr for proof.—Appeal of Stur- 
devant, 42 A. 70, 73, 71 Conn. 892. 

71. Black L.D. 

72. Black L..D. 

73. Escriche Diccionario. 

74- Webster New Int.D. 

75. 111.—^McCord v. Brigrgrs & Turi- 
vas, 170 N.E. 320, 324, 338 111. 158. 

76- N.M,—Territory v. Ashenfelter, 
12 P. 879, 885, 4 N.M. 85. 

77. 111.—^McCord v. Brigrgrs & Turi- 
vas, 170 N.E. 320, 324, 338 111. 158. 

78. Escriche Diccionario. 
*<ProcedJmleiLto ejecntlvo” 

Administrative, as opposed to ju- 
diclal, procedure.—^Escriche Dic¬ 
cionario. 

79. Da.—^Fegran v. Lykes Bros. S. S. 
Co., 8 So.2d 632, 635, 198 La. 312. 

80. 111.—Elrst Nat. Bank v. San- 
ford, 83 IlLApp. 58, 59. 

81. La.—^Pegan v. Lykes Bros. S. S. 
Co., 8 So.2d 632, 635, 198 La. 312. 

82. DI.—^B^rst Nat. Bank v. San- 
ford, 83 IlLApp. 58, 59. 
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83. N.T.—^Dow v; Whetten, 8 Wend. 
160, 170. 

50 C.J. P 429 note 30 [b]. 

84. Mont.—^Hodson v. CEeeUe, 229 
P. 722, 724, 71 Mont. 322. 

50 C.J. P 426 note 78. 

Phrases as to which more recent 
adjudications have not been found 
see 50 C.J. p 427 notes 89-96. 

86. Mont.—^Hodson v. 0‘Keeife, 229 
P. 722, 724, 71 Mont. 322. 

Slmilarly defined 

(1) To begin and carry on.—State 
V. Abele, 162 N.E. 807, 809, 119 Ohlo 
St. 210. 

(2) To carry on some series of ac- 
tions.—Stowell v. Texas Employer's 
Ins. Assoc., Tex.CivA.pp., 259 S.W. 
311, 316. 

(3) To carry on some series of 
mbtlons.—^Hodson v. 0'Keeffe, 229 P. 
722, 724, 71 Mont. 322. 

(4) To conduct.—State v. Abele, 
supra. 

86. Mont—^Hodson v. 0'KeefCe, 229 
P. 722, 724, 71 Mont 822. 
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set oneself to work aad go on in a certain way and 
for some particnlar pniposeJ'^ 

Where matters of proeedure in conrts or actions 
are involved, to eoudnctj to begin and cany on an 
aetion or proceeding;88 to begin and carry on a 
iegal aetion 8 to commence and earxy on a legal 
process.80 

^Troceed'' has becn held synonymons with "ac¬ 
erne" see 1C.J.S. p 760 note 62. 

PROCEEDING. The terins ^^roceedingf^ and '^ro- 
eeedings" are discnssed generally in Actions § 1 h 
(c), and, with reference to bankmptcy, in Bank- 
mptcy § 1. The terms have been held to be synony¬ 
mons with "case" see Aetions § 1 b (1), and "canse" 
see Actions § 1 c (1), and also have been held 
synonymons with, or have been distingaished from, 
"aetion," "jndgment,” “proeess," ^‘prosecnticsi," and 
"suit” see Actions § 1 h (1) (b). 

PEOOEEDS. The noun^i "proceeds" is sometimes 

87. Mont.—Hodson v. 0‘Keeite, su¬ 
pra. 

Tex.—Stowell ▼. Texas Employer's 
Ins. Assoc., dv.App., 259 S.W. 311, 

316, 

88. N.T.- 

B. 899, 900, 168 JT.T. 549. 

50 O.J. p 427 note 86. 

89. Tex—Stowell v. Texas Employ- 
er^s Ins. Assoa, Civ.App., 259 S. 

W. 311, 316. 

90. Ohio.—^Illff V. Weymouth, 40 
Ohlo St. 101, 103. 

91. Minn.—^In re Cosgrave^s WllI, 

81 N.W.2d 20, 28, 225 Mlnn. 443. 

92. N.Y.—^Dow V. Wlietten, 8 Wend. 

160, 172. 

50 C.J. P 429 note 30 [b]. 

93. ni. —Coxpos OTnzis guoted in 
Gould V. Lewis, 267 IIlA.pp. 569, 

572. 

Mlnn.—Corpus Juris quoted in State 
ex rei. Holm v. Kinsr, 238 N.W. 334, 

335, 184 Mlnn. 250. 

50 C.J. p 428 note 1. 

94. Mlnn.—In re Cosgrrave^s Wlll, 81 
N.WM 20, 28, 225 Idinn. 443. 

Slmilaxly expressed 

Strictly speaklnsr* it implies some- 
thingr tbat arises or leads out of, or 
dPronai, another thing.—Fardel v. 

Satre, 206 K.W. 22, 26, 200 lowa 1109 
—50 CLJ. p 428 note 11. 

96. Idaho.—^Furst & Tboznas v. El- 
liott, 56 P.2d 1064, 1069, 56 Idsbo 
491. 

JIL—Corpus Juris cpiotsd in Gould v. 

liewls, 267 IlLApp. 569, 572. 

Mlnn.—Corpus JUxls ^uoted In State 
. ax zei. Holm v. Kiua. 238 N.W. 334, 

3^35,184 Hlzm. 250. 


regarded as a mercantile term,®^ and it is not used 
in the same sense as the verb "proeeed" as stated 
ante p 971 note 83. 

The word ^^loeeeds" is without any fixed or 
definite meaiimg,»^ although etymologieally it 
means something that comes forth or issnes from 
a sotiTce or origin, as, for example, something that 
arises or accrues from some possession or transac- 
tion.9^ It is a word of equivocal import^B and of 
great generality,®® having many meanings and 
varied nsages,®^ and of varying®® and loose®® signi- 
ficance. 

It is frequently employed with* difEer^nt mean- 
ings,i and very oftcn is of douhtfol meanmg,2 al- 
thongh it has been said that the word has a nsual, 
well-known, and general signification.® Its mean- 
ing in each case depends on its context,^ and de- 
pends very much on the connection in which it is 
employed and the snbject matter to which it is ap- 
plied.® 

Mass.—Shea t. Eavls, 38 r7.E.2d 561, 
310 Mass. 433—Morrison v. Palm¬ 
er, 116 N.E. 419, 420, 226 Mass. 
383. 

Minn.— Corpus Juris QLUoted in State 
ex rei. Holm v. Kingr, 238 N,W. 334, 
335, 184 Minn. 250. 

2. 111.—Corpus Juris dnotsd 'in 
Gould V. Lewis, 267 IlLApp. 569, 
573. 

N.T.—In re Baum's Will, 91 N.T.S.2d 
649, 654. 

Tex—^Dallas Opera House AssoO.' v. 
Dallas Enterprises, Civ.App., 288 
S.W. 666, 660. 

Kan.—^Merrlmack River Sav. 
Bank v. Curry, 46 P. 204, 206, 4 
’l^n.App. 125. 

4. 111.—Corpus JurlB guotad In 
. Gould V. Lewis, 267^ niApp. 569, 

672. 

Tex—^Wisdom v. Wilson,, 127 S.W. 
1128, 1137, 69 TexCiv.App: 693. 

5. Idabo.—Furst & Thomas v. ’ El- 
liott, 66 P.2d 1064, 1069. 56 Idaho 
491. 

m.—Corpus Juris guoted In Gk>uld 
V. Lewis, 267 IlLApp. 569, 672. 
Siinilarly expressed 

(1) The subject matter and pur- 
pose of a contract must be consid- 
ered In order to determine the mean- 
ingr of the word as used by the par¬ 
ties.— Corpus Juris q,uotea in Gould 
V. Lewis, 267 IlLApp. 669. 673—50 C. 
J. p 429 note 37. 

(2) The word ‘‘proceeds” is of 
such general signiflcatlon .that re- 
sort must usually be had to the con- 
text, and to the subject matter to 
which it relates in order to ascertaln 
its meaning.—Purst & Thomas v. 
Elliott. 56 -P.ad 1064, 1069. 56 Idaho 

1491. 


-People V. McCarthy, 61 N. 


N.T,—In re Baum’s Will, 91 2T.T.S. 

2d 649, 654. 

50 O.J. p 428 note 5« 

9S, Idaho.—^Furst & Thomas v. El- 
Uott, 66 P.2d 1064, 1069, 56 Idaho 
491. 

m. —Corpus Juris Qxoted in Gould 

V. Lewis, 267 IlLApp. 669, 572. 
Ind.—^Hamilton v. Meiks, App., 198 

K.E. 883, 846. 

Minn.—^In re Cosgrave^s WlU, 81 N. 

W. 2d 20. 28, 225 Minn. 443—Corpus 
Shaia ftuoted ih State ex rei. Holm 
V. King, 288 N.W. 334, 336, 184 
Minn. 250. 

N.T.—In re .Baum's Will, 91 N.Y.S. 

2d 649, 654. 

50 C.J. P 428 note 6. 


97. 111.—Corpus Juris q.uoted in 
Gould y. Lewis^ 267 IlLApp. 569, 
673. 

Tex—^Dallas Opera House Assoc. v. 
Dallas Enterprises, Civ.App., 288 
S-W. 666, 660. 

98. IU.—Corpus Juris quoted in 
Gould V. Lewis, 267 IlLApp. 569, 
572. 

Mass.—Shea v. Davis, 38 N.E.2d 561, 
310 Mass. 433. 

Mlnn.—Corpus Juris ^uorted in State 
ex reL Holm v. King, 238 N.W. $34, 
335, 184 Minn. 250. 

50 C.Jr. P 428 note 2. 

99. 111.—Corpus JUrls guoted in 
Gould V, Lewis, 267 IllA.pp. 669, 
672. 

Minn.—Corpus Juris auoted in State 
ex rei. Holm v. King, 238 N.W. 334, 
335, 184 Minn. 250. 

50 C.J. p 428 note 3. 

1. UL—Corpus Jutis ^uoted in 
Gould V. Lewis, 267 IlLApp. 569, 
572. 
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The Word “proeeeds^* has been variously defined,® 
and as generally defined and understood*^ it means 
Jthe amount proceeding or accniing from some pos- 
session or transaction,® and this has been said to 
be the best definition of the tem.^ 

The term is also defined as meaning issuej^^^ pro- 
i^neejil produot;!^ rent;!^ yieldA^ It also means 
the nsefnl or material resnlts of the action or 
course;^® the , sum derived from the disposal of 
goods or Work, or from the use of eapital.1® 

The term “pioceeds” is freqnently employed with 
reference to sales, 17 and in this connection is defined 
as meaning the amonnt realized from the sale of 
property;!^ the amonnt’ derived from the sale of 


goods a sum of money derived from the sale of 
property;20 the sum, amonnt, or value of goods 
sold and converted into money ;21 that whioh arises 
from anything sold, bartered, or exchanged, or any- 
thing proceeding from, or produeed by, another 
thing.22 

What has been said to be a legal definition of the 
Word “proceeds”23 ig money or other artieles of 
value obtained from the sale of property,®^ 

The Word “proceeds” may mean gross proceeds^® 
or it may mean net proceeds,^® bnt when employed 
with reference to a sale it nsually means the entire 
proceeds,^7 that is, all that was received from the 


(3) “From ‘the . . • authorl- 

ties the rule dedudhle as to 'what 
definition is to he given the word 
‘proceeds’ Is that the intentiori of 
the parties govems and is gathered 
from all : of t^e' surrounding facts 
and circumstances.”—^Furst & Thom- 
as V. Elllott, supra. 

e. 111 .—Corpus Jtiris , gnoted pi 

Gould V. Lewis, 267* Ill.App. S69, 
573. . . 

60 C.J. p 429 note 88. 

7- N.Y.—Matter of Gates, 64 N.Y.S. 
1050, 1061, 51 APP.D1V. 860. 31 N. 
Y.Civ.Proc. 88. 

8. N.Y.—^In re Baum'8 'WUl, 91 N.Y. 
S.2d 649. 654. 

Ohio.—^Ramisch v. Fulton, 180 N.E. 

735, 736, 41 Ohio App. 443. 

Tex.—Ladd v. TJpham, ‘Clv.App;, '68 
S.W.2d 1037, 1039. 

TJtah.—U. S. Smelting, Reflning & 
Mln. Co: V. Haynes, 176 P.2d 622, 
624, 111 Utah 172. 

50 C.J. p 428 note 13. 

Simllarly delhied 

(1) “That which results, proceeds, 
or accrues' fr6m some possession or 
transactlon."—^Pederal Trust Co. v. 
Ost, 183 A. 830, 833, 120’N.J.B<i. 43, 

(2) “Soiriething that arises or ac¬ 
crues from some possession or 
transaction.“—^In re Cosgrave^s Will, 
31 N.’W’.2d 20, 28, 225 Minn. 443. 

Phrases as to which more recent 
adjudicatlons have not been found 
see 50 C.J. p 430 note 50-p 431 note 
67. 

9. Utah.—^U. S. Smeltlng, Reflning 
& Min. Co. V. Haynes, 176 P.2d 622, 
624, 111 Utah 172. 

10. Utah.—-U. S. Smeltlng, Reflning 
& Min. Co. V. Haynes, supra. 

60 C.J. p 428 note 17. 

11. 'N.Y.—^Dow V. Whetten, 8 Wend. 
160, 170, 

60 C.J. p 428 note 19. 

12. Utah.—U. S. Smeltlng, Reflning 
& Mfn, Co. V. Haynes, 176 P.2d 
622, 624, 111 Utah 172. 

' 50 C.J,,p 428 note 20. 


13. N.Y.—^Dow V. Whetten, 8 Wend. 
160, 170. 

50 C.J. p 429 note 22. 

14. Neb.—State v. Brian, 120 N.W. 
916, 917, 84 Neb. 30. ‘ 

Utah.—U. S. Smeltlng, Reflning & 
Min. Co. V. Haynes, 176 P.2d 622, 
624, 111 Utah 172. 

15. N.Y.—In re BaUm*s Will, 91 N. 
.Y.S.2d 649, 664. 

50 C.J. p 428 note 14. 

16. N.J.—^Federal Trust Co. v. Ost, 
183 A. 830, 833, 120 N.XHq. 48. 

17. Tex.—Wisdom v. Wilson, 127 S. 
W. 1128, 1137, 69 Tex.CivA.pp. 698. 

'50 C.J. P 429 note 83. 

18. Tex.—Ladd v. Upham, Civ.App., 
68 S.W.2d 1037, 1039. 

19. N.Y.—In re Baum's Will, 91 N. 
Y.S.2d 649, 654. 

20. Tex.—^Wisdom v. Wilson, 127 S. 
W. 1128, 1137, 69 TexCivApp. 693. 

50 C.J. p 429 note 33. 

21. Ky,—Carpenter v. Dummit, 297 
S.W. 696, 700, 221 Ky. 67. 

60 C.J. p 429 note 29. 

Simllarly deflnsd 

(1) “In a commercial sense it 
means the sum, amount, or value 
of goods or thlngs sold and convert¬ 
ed into money.*'—Hunt v. Williams, 
28 N.B. 177, 126 Ind. 493. 

(2) In commerce It' means the 
same amount or value of goods sold 
and converted into money; and It 
also means goods purchased with 
such money, or exchange for the 
orlginal goods.—^Dow v. Whetten, 8 
Wend.,N.Y., 160, 161. 

(3) “In commercial parian ce, the 
term 'proceeds' means, we belleve, 
the money or fund represented by 
the property consigned."—^Hundley v. 
Spencer, 1 Rob., La., 209, 211. 

(4) “The sum, amount; money 
'arising from the sale; the purchase 
prlce; the bid."—^Merrlmack River 

I Sav. Bank v. Curry, 46 P. 204, 205, 
4 Kan.App. 125. 


22. N.Y.—^Dow V. Whetten, 8 Wend. 
160, 172. 

50 C.J.,p 429 note 30. 

23. lowa.—^Pardal v. Satre, 206 N. 
W. 22, 26, 200 lowa 1109. 

N.Y.—Tradesmen's Nat. Bank v. Na¬ 
tional Surety Co., 62 N.H. 670, 672, 
169 N.Y. 663. 

24«. N.Y.—^Tradesmen*s Nat. Bank v. 
Natlbnal Surety Co., 62 N.B. 670, 

672, 169 N.Y. 663. 

60 C.J. p 429 note 27. 

**vrhen a sale proper Is effeoted, 
the money, or the thlng received in 
exchange for the speciflc article sold, 
coristitutes the proceeds of the sale. 
Such a use o£ the term 'proceeds' is 
approprlate and familiar."—Chajrles- 
ton Coilege v. Willlngham, 84 S.C.Ba. 
196, 207. 

25. 111.— Corpus M Jnrls gnoted Ui 

Gould V. Lewis, 267 Ill.App. 669, 
67$. ..M, , 

Minn.— Oorpns ynrij oited In .State 
ex rei. Holm v. King, 238 N.W. 384, 

. 335, 184 Minn. 260.. 

Wash.—^Mlnder v. Rowley, 211 ,P.2d 
I 170, 171. 

. 60 C.J. p 480 note* 44. * >. 

May not mean gross prooeeds 
Mass.—^Daly v. Crawford, 181, N.E. 
396, .398, 279 Mass. 262. , 

26. 111.— Corpus Juris auotad In 
Gould V. Lewis, 267 111App.., 669, 

673. 

Mass.—Laly v. Crawford, 181 N.E. 

396, 398, 279 Mass. 262. 

Minn.— Corpus Juris oited In State 
ex rei. Holm V. l^rig, 238 N.W: 834, 
336, 184 Minn. 250. 

Wis.—Wlsconsln Department ofTax- 
ation V. Mlller, 2 N.W.2d 362, 363. 
239 Wis. 607. 

50 C.J. p 430 notes 46, 46 [b]. 

May not mean net prooeeds 
Idaho.—^Furst & Thomas v. Elllott, 
66 P.24 1064, 1068, 56 Idaho. 491. 

27. idaho.—^]^rst & Thomas v. El¬ 
llott, suprai 

50C.J. p 429 note 33 [b]. 


973 



PR0CEED8 


72 C.J.S. 


sale.28 It Ims been beld not to mean invoice.^® 

"Proceeds” may refer eitber to net receipts or to 
gross receipts,30 and is freqnently interpreted as 
denoting income,3i and in this sense it may mean 
the net retnms after tbe payment of necessary ex- 
penses.32 It has been held to mean and inclnde 
money,33 and money easily comes within the defini- 
tion of the term.34 However, the word does not 
necessarily mean money^S or cashj^s and it is not 
restricted in meaning to money only,37 or to money 
actnally reeovered,38 bnt it may inclnde notes^® and 
secnrities.‘^o 

When lands are the snbject matter to which it is 
to be applied, if the title is disposed of, that which 
is received, whether money or other lands, is proper- 
ly called the “proceeds;”^! if the land is retained, 
and not disposed of, that which it produces by way 
of rents or issues constitntes the "proceeds /^^2 jji 
its ordinary aeceptation,^^ when applied to the in¬ 
come to be derived from real estate, the word em- 
braees the idea of issues, rents and profits, or pro¬ 
duce,and has been held to include the increase in 
value of live stock or pioduce.^5 

^Troceeds” has been held equivalent to, or synony- 
mous with, "avaUs” see 7 C.J.S. p 1301 note 77, 
“harvest” see 30 C.J.S. p 779 note 29, ^income” see 
42 C.J.S. p 534 note 26, “product,”^® ^^receipts,’^ 
“returns,” and ^^yield.”^^ 

The word ^^proceeds” is frequently employed in 


testamentaiy instruments and the vaiious construc- 
tions wbich have been ■ given the teim when used 
in this connection are disoussed in the C.J.S. title 
Wills §§ 770, 779, also 69 C.J. p 386 notes 52-55 
and p 396 notes 51-62. 

The right to proeeeds of Insurance generally is 
discussed in Insurance §§ 1140-1193. See also the 
index to that title. Insurance proeeeds as taxable 
income by the federal govemment see Intemal 
Revenue § 114, and as subject to federal and state 
inheritance, sueeession, or estate tax see Intemal 
Revenue § 486 and the C.J.S. title Taxation §§ 1118, 
1149, 1158, also 61- C. J. p 1609 notes 16, 17, p 1670 
note 32-p 1671 note 39, and p 1677 note 77. 

Disposition of the proeeeds of ,a state income tax 
is treated in the C.J.S. title Taxation § 1110, also 
61 C.J. p 1589 note 77-p 1590 note 88; disposition 
of proeeeds of sale of land for taxes see the C.J.S. 
title Taxation §§ 816-818, also 61 C.J. p 1212 note 
23-p 1215 note 57. 

Application of the proeeeds of mortgages and of 
the proeeeds of sale on foreclosure is treated in 
Mortg^es §§ 297, 595-^598. 

For the application and disposition of the pro- 
ceeds of sale of other property consuit the indexes to 
the specific tities, particular reference here being 
made to Admiralty, Assignments for Benedt of 
Creditors, Bankruptcy, Exeeution^ Exemptions, 


28. Idaho.—^Parst & Thomas v. Elll- 
ott, supra. 

29. 111.—Corpus Juris a.uoted in 
Gould V. Lewis, 269 Ill.App. 569, 
673. 

N.T.—^Tradesmen^s Nat. Bank v. Na¬ 
tional Surety Co., 62 N.E. 670, 672, 
169 N.Y. 563. 

50 C.J. p 430 note 43. 

30. Mass.—Shea v. Bavls, 38 N.E.2d 
561, 310 Mass. 433. 

31. N.J.—^Federal Trust Co. v. Ost, 
183 A. 830, 833, 120 N.J.Ea. 43. 

Pa.—^In re Foster’s Estate, 187 A. 

399, 402, 324 Pa. 39. 

50 C.J. p 429 note 25. 

Outoome 

Sask.—Canadian * Fort Huron Co. v. 
Palrchild. 3 Sask.L. 228, 14 .West. 
L.R. 525. 

32. Mass.—^Morrlson v. Palmer, 115 
N.E. 419. 420, 226 Mass. 383. 

33. ni. —Corpus Jnxls auoted in 
Gould V. Lewis, 267 Ill.App. 569. 
573. 

50 C.J. p 429 note 39. 

34. Cal.—-Peoples Pinance & Thrift 
Co. of VisaJia v. Bowman, 137 P. 
2d 729, 731, 58 Cal.App.2d 729. 

35h Idaho.—Furst & Thomas v. E1-, 


, liott. 56 P.2d 1064, 1069, 56 Idaho 
491. 

Mo.—^Murray & Patterson v, Gordon- 
Watts Graln Co., 260 S.W. 513, 515, 
216 Mo.App. 607. 

50 C.J. p 428 note 7. 

36. Colo.— Corpus Jnris olted in 
Henry Wilcox & Son v. Rivervlew 
Drainage DisL, 26 P.2d 172, 174, 93 
Colo. 116. 

Mo.—^Murray & Patterson v.- Gordon- 
Watts Grain Co., 260 S.W. 513, 616, 
216 Mo.App. 607. 

37. ni. —Corpus Jnris guoted in 
Gould v. Lewls, 267 HLApp. 669, 
673. 

50 C.J. p 430 note 42. 

38. 111. —Corpus Jnris guoted in 
Gould V. Lewis, 267 Ill.App. 669, 
673. 

60 C.J. p 430 note 41. 

39. S.C.—^Mordecal v. Selgrnious, 30 
, S.B. 717, 721, 63 S.C. 96. 

40. Idaho.—^E\irst & Thomas v. Elli- 
ott, 56 P.2d 1064, 1069, 56 Idaho 
491. 

Ky.—Carpenter v. Dummit, 297 S.W. 
696, 700, 221 Ky. 67. 

41. lowa.—^Pardal v. Satre, 206 N. 
W. 22, 26, 200 lowa 1109. 

60 C.J. p 430 note 46. 
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48. m.—People v. Chlcagro, 75 N.E. 
239, 240. 216 BL 537. 

43. Ind.—Hunt v. Williams, 26 N.E. 
177, 126 Ind. 493. 494. 

44. Ind.-:—Hunt v. Williams, supra. 
Mo.—Gorin Sav. Bank v. Barly, App., 

260 SW., 480,^483. 

45. Idaho.—^Purst & Thomas v. Bl- 
liott, 56 P.2d 1064, 1069, 56 IdaJio 
491. 

111.—Corpus Jnris q.uoted in Gould v. 

Lewls, 267 Ill.App. 669, 673. 

50 C.J. p 430 note 40. 

46. Idaho.—^Furst & Thomas v. Blli- 
ott. 56 P.2d 1064, 1068, 66 Idaho 
491. 

Tex.—^Ladd v. Upham, Civ.App., 68 
S.W.2d 1037, 1039. 

<*Froduot” eanlpoUent 
N.T.—Matter of Gates, 64 N.T.S. 
1050, 1051, 61 App.Div. 360, 31 N.Y. 
Civ.Proc. 88—In re Baum's Wlll, 
91 N.Y.S.2d 649, 664. 

47. Idaho.—^Purst & Thomas v. Blll- 
ott, 66 P.2d 1064, 1068, 66 Idaho 
491—Dittemore v. Cable Mllling 
Co., 101 P. 693, 694, 16 Idaho 298, 
133 Am.,S.R. 98. 

Tex.—Gibbs v. Barkley, ComA.pp., 
242 S.W. 462, 466—Ladd v. Upham, 
Civ.App., 68 S.W,2d 1087, 1039. 
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PROCEEDS—PROCESS 


Factors, Infants, and Insane Persons. See also the 
Descriptive-Word Index. 

PROCIiSO. In Spanish law, the record or eollec- 
tion of papers in a cause criminal or civil.^S 

PBOCESS. The word “process” has a great variety 
o£ meanings,^® and denotes a progressive action or 
series of acts or steps, especially in the regular 
course of performing, prodncing, or making some- 
thing,5® and in general it may be said that proeess 
is an act or series of acts or a mode of acting.51 

As a nouftj the word ''proeess” is defined as mean- 


ing a method of operation or treatment;52 a course 
of proeedure;53 a mode of treatment of eertain ma- 
terials to produce a given resuit;6^ the act of pro- 
eeeding or coming forth from a souree.55 

The word "proeess” is also defined as meaning a 
series of acts;S6 a series of actions, motions, or 
occurrences;57 a series of actions, motions, or opera- 
tions definitely eonducing to an end, whether volun- 
tary or involuntaiy;58 an act or series of acts, 
performed on the subject matter to be transformed 
and redueed to a difEerent state or thing;59 progres¬ 
sive act or transaction; continuous operation or 
treatment;®® something that oecurs in a series of 


48. Escriche I>iccionario. 

49. Mich.—^Kalee v. Dewey Products 
Co., 296 N.W. 826, 827, 296 Mich. 
540. 

50. B.I.—^Ralston Purina Co. v. Zon- 
ing" Board of Town of Westerly, 12 

A.2d 219, 221, 64 R.I. 197. 

S.D.—^Bald Mountain Mining Co. v. 
Welsh. 271 N.W. 819, 821, 66 S.D. 
117. 

51. Mich.—^Kalee v. Dewey Products 
Co., 296 N.W. 826, 827, 296 Mich. 
540. 

52. U.S.—^MeComb v. C. H. Mussel- 
man Co., D.C.Pa., 74 F.Supp. 186, 
187 —^Martin v. Minerals Separa- 
tlon North American Corporation, 
D.C.Md., 29 F.Supp. 146, 148. 

Ala.—Curry v. Alahama Power Co., 
8 So.2d 621, 627, 243 Ala. 63. 

B.I.—^Ralston Purina Co. v. Zoning 
Board of Town of Westerly, 12 A. 
2d 219, 221, 64 R,I. 197. 

S.D.—^Bald Mountain Mining Co., v. 
Welsh. 271 N.W. 819, 821, 65 S.D. 
117. 

HiTnllaxly defined 

A proeess is a mode, method, or 
operation, whereby a resuit or ef- 
fect is produced.—^Kelley v. Coe, 99 
F.2d 435, 441, 69 App.D.C. 202.' 

53. Colo.—^Bedford v. Colorado Fuel 
& Iron Corporation, 81 P.2d 762, 
767, 102 Colo. 638. 

B.I.—^Ralston Purina Co.- v. Zoning 
Board of Town of Westerly, 12 A. 
2d 219, 221, 64 R.I. 197. 

Va.—Campbell v. Goode, 2 S.B.2a 456, 
467, 172 Va. 463. 

Slmllarly defined 

Normal or actual course of proce- 
dure; regular proceeding.—Sokol v. 
Steln Fur Dyeing Co., 216 N.T.S. 167, 
169, 216 App.Div. 573. 

54. U.S.—^Expanded Metal Co. v. 
Bradford, Pa., 29 S.Ct. 662, 667, 214 

U. S. 366, 63 L.Ed. 1034—Cochrane 

V. Deener, D.C.. 94 U.S. 780, 788, 
24 L.Bd. 139—Halliburton Oil Well 
Cementing Co. v. Walker, C.C.A. 
Cal., 146 P.2d 817, 821—^Emmett v. 
Metals Processing Corporation, C. 

C.AA.riz., 118 F.2d 796, 798—Lake- 
shire Cheese Co. v. ShefCord Cheese 


Co., C.C.A.Wis., 72 P.2d 497, 499— 
Waldman v. Swanfeldt, C.C.A.Cal., 
66 P.2d 294, 295—^Abram v. San 
Joauuln Cotton Oil Co., D.C.Cal., 
46 F.Supp. 969, 972—^Melvin v. 

Thomas Potter, Sons & Co., C.C. 
Pa., 91 F. 161, 162—Carnegie Steel 
Co. V. Cambria Iron Co., C.C.Pa., 
89 F. '721, 764—American Fibre- 
Chamois Co. v. Buckskin-Fibre Co., 
Ohlo, 72 F. 608, 616—^Appleton 

Mfg. Co. V. Star Mfg. Co., IU., 60 
F. 411, 413, 9 C.C.A. 42. 

Colo.—Bedford v. Colorado Fuel & 
Iron Corporation, 81 P.2d 762, 767, 
102 Colo. 538. 

Ohio.—^Huron Fish Co. v. Glander, 67 
N.E.2d 646, 647, 146 Ohio St. 631— 
France Co. v. Evatt, 66 N.B.2d 662, 
653, 143 Ohio St. 455. 

R.I.—^Ralston Purina Co. v. Zoning 
Board.of Town of Westerly, 12 A. 
2d 219, 22i, 64 B.I. 197. 

55. S.D.—^Bald Mountain Mining 

Co. V. Welsh, 271 N.W. 819. 823, 
66 S.D, 117. 

56. U.S.—^MeComb v. Hunt Foods, C. 
C.A.Cal., 167 P,2d 905, 907. 

57. U.S.—MeComb v. C. H. Mussel- 
man Co., D.C.Pa., 74 F.Supp. 185, 
187^—Martin v. Minerals Separation 
North American Corporation, D,C. 
MdL, 29 F.Supp. 146, 148. 

N.Y.—Sokol V. ' Stein Fur Dyeing Co., 
216 N.T.a 167, 169, 216 App.Div. 
673. 

58. Ala.—Curry v. Alabama Power 
Co., 8 So.2d 621, 527, 243 Ala. 53. 

R. I.—^Ralston Purina Co. v. Zoning 
Board of Town of Westerly, 12 A 
2d 219, 221, 64 R.I. 197. 

S. D.—^Bald Mountain Mining Co. v. 
Welsh, 271 N.W. 819, 822, 823, 65 
S.D. 117. 

SiTnilarly ezpressed 

A natural or Involuntary opera¬ 
tion; a series of changes taking 
place.—^Bald Mountain Mining Co. v. 
Welsh, supra. 

Technlcally speaking any change, 
Chemical or otherwise, is a proeess.— 
Kennedy v. State Board of Assess- 
ment and Review, 276 N.W. 206, 
208, 224 lowa 405. 
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59. U.S.—^Expanded Metal Co. v. 

Bradford, Pa., 29 S.Ct. 662, 667, 
214 U.Sw 366, 63 D.Bd. 1034-Coch- 
rane v. Deener, D.C., 94 U.S. 780, 
788, 24 L.Bd. 139—Halliburton Oil 
Well Cementing Co. v. Walker, C.C. 
ACal., 146 P.2d 817, 821—Bmmett 
V. Metals Processing Corporation, 
C.C.AArIz., 118 P.2d 796, 79S— 

Lakeshire Cheese Co. v. Shefford 
Cheese Co., C.C.AWis., 72 P.2d 497, 
499—^Waldman v. Swanfeldt, C.C. 
A.Cal.. 66 F.2d 294, 296—Vegetable 
Oil Products Co. v. Dorward & 
Sons Co., D.C.Cal., 53 F.Supp. 281, 
284—^Abram v. San Joaquln Cotton 
Oil Co., D.aCal., 46 F.Supp. 969, 
972—^Melvin v. Thomas Potter, 
Sons & Co., C.C.Pa., 91 F. 151, 162 
—Carnegie Steel Co. v. Cambria 
Iron Co., C.C.Pa., 89 F. 721, 764 
—^American Fibre-Chamois Co. v. 
Buckskin-Fibre Cov, Ohio, 72 F. 
608, 616—Appleton Mfg. Co. v. Star 
Mfg. Co., 111., 60 F. 411, 413, 9 C. 

C. A 42. • 

Colo.—^Bedford v. Colorado Fuel & 
Iron Corporation, 81 P.2d 762, 767, 
102 Colo. 638. 

Ohio.—^Huron Fish Co. v. Glander, 
67 N.B.2d 646, 647, 146 Ohio St. 
631—France Co. v. Evatt, 65 N.B. 
2d 652, 653, 143 Ohio St. 466. 

R. I.—^Ralston Purina Co., v. Zoning 
, Board of Town of Westerly, 12 A 

2d 219, 221, 64 RI. 197. 

60. U.S.—^MeComb v. C. H. Mussel- 
man Co., D.C.Pa., 74 F.Supp. 186, 
187—^Martin v. Minerals Separa¬ 
tion North American Corporation, 

D. C.Md., 29 F.Supp. 146, 148. 

Ala.—Curry v. Alabama Power Co., 

8 So.2d 621, 627, 243 Ala. 63. 

N.T.—Sokol V. Steln Fur Dyeing Co., 
.216 N.Y.S. 167, 169, 216 App.Div.’ 
673. . 

S. D.—^Bald Mountain Mining Co. .v. 
Welsh, 271 N.W. 819, 821, 823, 65 
S.D. 117. 

Slmllarly defined 

A continuous and regular action or 
succession of actions, taking place 
or carried on in a definite manner 
and leading to the accompllshment 
of some resuit. A continuous op- 
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actions or events.®! 

As a legal term, "proeess” is a generie word^^ o£ 
very comprehensive signifieation®^ and many mean- 
ings.®^ In its broadest sense, it embi*aces all tbe 
steps and prpceedings in a'canse from its eommence¬ 
rnent to its conelusion,®^ and is dedned as meaning 
the whole eonrse of proceeding.®^ In its narrower 
sense, it is the means of eompelling the defendant 
to appear in court, and iii this sense the temi is de- 
fined in Process § 1. 

‘^Process” has been held equivaleiit to, or synony- 
mons with, "art” see 6 C.J.S. p 772 hote 13, ^hnann- 
facture” see Mannfactnres § 1 a (4), ^'proeeedings” 
see Actions § 1 h (1) (b), and ^^procedure” see 
Process § 1. 

It has been compared with, or distingxiished from, 
^'prodaet”®*^ and ‘^reagent.”®^ 

As o vcrh, the word ‘^process” is dedned as mean¬ 


ing to snbject to or treat by a special process;®® 
to prepare by an artificial or si>ocial process. 7® It 
is fnrther defined as meaning to snbject, especially 
raw materials, to a process of manufaotnre, develop- 
ment, preparation for the market, etc.; to convert 
into marketable form, as live stock by slaughtering, 
milk by pasteurizing, fmits and vegetables by sort- 
ing and repacking,^! and the eom^ts have generally 
aecepted this definition.'^^ 

Phrases employing the word "process” are set 
ont in the note.^S 

Processing is a flexible term and may refer to 
eithef Chemical or physica! changes in the thing 
aeted npon,^^ It is defined as meaning a eonrse or 
method of dperations; a series of actions, motions 
or ocenrrences; pi*ogressive act or continnous opera- 
tion or treatment; an aetion, operation, or method 
of treatment applying to something; a series of 


eration or series of operations.— 
Bald Mountain Mining Co. v. Weli^, 
supra. 

81. Colo.—^Bedford v. Colorado Fuel 
&. Iron Corporation, 81 'P.2d 752, 
757, 102 Colo. 538. 

K.I.—^Ralston Furina Co. v, Zoning 
Board of Town of Westerly, 12 A. 
2d 219, 221, 64 R.I. 197. 

Va.—Campbell v. Gtoode, Z S.E.2d 
466, 457. 172 Va. 463. 

62. X.J.—McArdle Real Bstate Co. 
V. McOowen, 163 A. 24, 26, 109 N, 
J.Law 595. 

K.M.—Corpus JtaiM qiuoted ia. State 
ex rei. Dresden v, District Court of 
Second Judidal Dist., in and for 
Bemalillo County, 112 P,2d 506, 
509, 45 N.M. 119. 

50 C.J. p 441 note 3. 

63. N.M.—Corpus Jtcrls gnoted ia 
State ex rei. Dresden v. District 
Court of Second JudiciaI Dist., in 
and for Bemalillo County, 112 P. 
2d 506. 509,'45 N.M. 119. 

50 C.J. p 441 note 4. 

64. Kan.—^McEIenna' v. Cooper, 101 
P. 662, 663, 79 &an. 847. 

N.M:—Corpus jnris gnoted la State 
ex rei. Dresden v. District Court 
of Second JudiciaI Dist., in and 
for Bemalillo County, 112 P.2d 606, 
509. 45 N.M. 119, 

60 C.J. p 441 note 5. 

65y G^a.—^Mobley v. Jackson, 161 S. 

B. 522, 524. 525, 40 Ga.APP. 761. 
N.M.—Corpus JTarls ^noted la State 
ex rei. Dresden v. District Court of 
Second JudiciaI Dist. in and for 
Bemalillo County, 112 P.2d 606, 
609, 46 N.M. 119. 

60 C.J. p 441 note 8. , 

SLmUaxly exprsssed 

The word "process" used in its 
broadest sense comprehends all acts 
of court fremi beginning of proceed- 
ing to its eiid.-^tat6 ex rel. Walling 


V. Sullivan, 13 N.W.2d 660, 666, 246 
Wis. 180, 154 AL.R. 841. 

AppUoable to aa appeal 

"The term ‘process,* in its broad 
significance. applies to an appeal, 
for it includes aJl proceedings from 
the beginning to the end of a cause/* 
—Roddy V. Fltzgerald^s Estate, 35 A 
2d 668, 670, 113 Vt. 472. 

66 . Va,—Campbell v. Coode, 2 S.E. 
2d 456, 457, 172 Va. 463. 

67. U.S.—^Durand v. Green, C.C.Pa, 
60 F. 392, 396. 

68 . U.S.—^Martin v. Minerals Sepa- 
ration North American Corpora¬ 
tion, D.C.Md., 29 F.Supp. 146, 148. 

69. Ohio.—^Huron Fish Co. v. Glan- 
der, 67 N.E.2d 546, 547, 146 Ohio 
St. 631. 

Similarly deilaed 

To subject to some special process 
or treatment. 

Ark.—Sugar Oreelt Creamery Co. v. 
Walker, 187 S.W.2d 178, 180, 208 
Ark. 639. 

Okl.—Colbert MiU & Feed Co. v. Ok- 
lalioma Tax Commission, 109 -P.2d 
504, 506, 188 Okl. 366. 

70. Ohio.—Huron Fish Co. v, Glan- 
der, 67 N,B.2d 646, 647, 146 Ohio 
St. 631. 

71. U.S.—U. & V. Public Service Co. 
of Colorado, C.aAColo., 143 F.2d 
79. 81. 

Ariz.—^Moore v. iF^mers Mut. Manu- 
facturlng & Ginning Co., 77 P.2d 
209, 211, 51 Ariz. 378. 

■Ark,—Sugar Creek Creamery Co. v. 
Walker, 187 S.W.2d 178, 180, 208 
Ark. 639. 

Okl.—Colbert MIU & Feed Co. v. Ok- 
laJboma Tax Commission. 109 P.2d 
504, 506, 188 Okl. 366. 

S.D.—^Bald Mountain Mining Co. v. 
Welsh, 271 N.W. 819, 823, 65 S. 
D. 117. 


72. U.S.—^U. S. V. Public Service Co. 

of Colorado, C.C.A.C 0 I 0 ., 143 P.2d 

79, 81. 

73. Phrases 

(1) "Contact process** and "con- 
tact fltratlon process'* see 16 C.J.S. 
p 1623 in Pocket Parts. 

(2) "Criminal process** defined and 
distlngulshed from "clvil process" 
see Criminal Law § 1. 

(3) "Due process**, or "due process 
of law" see Constitutional Law § 667 
et seq.. 

(4) "JudiciaI process** see 60 C.J.S. 
p 672 notes 83-84. 

(5) "Process of law" see 62 CJ.S. 
p 1030 note 12. 

(6) "Process patent" defined and 
distinguished from "product patent" 
see Fatents $ 9 b. 

, (7) Other phrases as to which 
more recent adjudications have not 
been found see 50 C.J. p 623 notes 
6-7. 

74. Pa.—Gulf Oil Corp. v. City of 

Philadelphia, 53 A^2d 260, 265, 367 

Pa. 101. 

Similarly ezpressed 

(1) Processing effectuates a change 
in form, contour, Chemical combina- 
tion, physical appearance or other- 
wise by artificial or natural means 
and, in its more complicated form, 
involves progressive aetion in per- 
forming, producing or maklng some¬ 
thing.—Corn Products Refining Co. v. 
Federal Trade Commission, C.C.A.7, 
144 F.2d 211, 219. 

(2) Processing is some change 
made in the natural product as the 
curing of meats and canning of veg¬ 
etables. The growing of the article 
is not in the common - use of the 
texm of Processing.—Zeigler v, Peo- 
ple, 124 P.2d 693, S95, 109 Colo. 252. 
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PROCESS 

This Title includes writs, mandates, precepts, or notices, issued by a court or judge, clerk, attorney, 
or other ofl&cer, in or incident to proceedings in civil actions in general, and more particularly such instru- 
ments by which civil actions are begun, and defendants therein are required to appear and answer or are 
notified of the bringing of the action; issuance, requisites, and validity of such instruments in general; 
Service thereof, personal or substituted, or by publication, privilege from Service, and return; defects in 
process or return, and objections therefor, and bow objections to process or Service may be taken; amend- 
ment of process or return; quashing or setting aside process or return; and abuse of process in general. 

Jfiatters not in thls Title, treated elsewhere in this work, see PescrlptiTe-Word iCndex 

Analysis 

t NATURE, NEOESSITY, ISSUANCE, REQUISITES, VAIiEDITT, AND CONSTRUOTION, §§ 1-24 

n. SERVICE OF PROCESS, §§ 25-89 

A. In General, § 25 

B. Personal Service, §§ 26-42 

C. SUBSTITUTED SERVICE, §§ 43-53 

D. Service by Publication, §§ 54-72 

E. Service in Aid or in Lieu of Publication, §§ 73-79 

F. Privileges and Exemptions, §§ 80-89 

m. RETURN AND PROOF OF SERVICE, §§ 90-105 

IV. DEFECTS, OBJECTIONS, AND AMENDMENTS, §§ 106-118 

A. Defects and Objections, §§ 106-113 

B. Amendment of Defects, §§ 114-118 

V. ABUSE OF PROCESS, §§ 119-124 


Suh-Analysis 

L NATURE, NECESSITY, ISSUANCE, REQUISITES, VALIDITY, AND CONSTRUCTION—p 981 

§ 1. Definitions, nature, and kinds—^p 981 

2. Necessity and use in judicial proceedings—^p 988 

3. -Xo make, substitute, or strike party—^p 991 

4. -After filing of amended, supplemental, or cross pleading—p 992 

5. Issuance—^p 994 

6. -Authority and duty to issue generally—^p 995 

7. •-Against whom process may issue—^p 996 

8- - Place to which process may issue—^p997 

9. - Conditions precedent to, and time for, issuance—^p 999 

10- Form, requisites, validity, and construction—1001 

11. - Style—1003 

12. - Direction—^p 1005 

13. -Designation of court, judge, and place—^p 1006 

14. - Statement of time or date—^p 1007 

15. -Designation of parties and title of cause—^p 1010 

16. -Statement of nature of action—^p 1012 

17. -Notice of sum or relief demanded or resuit of default—^p 1013 

18. -Teste—^p 1014 

See also descriptive word index in the back of this Volume 
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L NATTJEE, NEOESSITT, ISSUANCE, REQUISITES, VAUDITY, AND OONSTEUOTION—Continned 

§ 19. - Signature, seal, and stamp—1014 

20. -Indorsements—1016 

21. Alias, pluries, successive, and renewed writs—^p 1017 

22. Alteration of process—^p 1021 

23. Supplying lost process—^p 1021 

24. Warning order—^p 1022 

n. SERVICE OP PROCESS—p 1022 

A. In General —^p 1022 

§ 25. Nature, necessity, and modes of Service generally—^p 1022 

B. Personal Service —^p 1026 

§ 26. In general—^p 1026 

27. Authority or capacity to serve—^p 1027 

28. - Officer or deputy—^p 1027 

29. - Persons specially deputed or appointed—p 1030 

30. - Party or private person not a party—p 1032 

31. Persons to be served—^p 1033 

32. Place of service—p 1035 

33. Time of service—^p 1039 

34. Manner of service—p 1041 

35. - Reading—^p 1043 

36. - Delivery of copy of process—^p 1044 

37. -Delivery of copy of pleading“p 1045 

• 38. Acceptance or acknowledgnaent of service—^p 1046 

39. Service procured by fraud or pretense of settlement—p 1049 

40. Operation and effect in general—^p 1051 

41. Double Service—^p 1051 

42. Amended and alias process—^p 1051 

C. SUBSTITUTED SERVICE—1052 

§ 43. In general—^p 1052 

44. When authorized—^p 1055 

45. Against whom available—^p 1056 

46. Service on several def endants—^p 1056 

47. Place where copy left—p 1057 

48. With whom copy left—^p 1060 

49. - Informing recipient as to contents—^p 1061 

50. Service on agent or attorney—p 1061 

51. Posting and mailing—^p 1065 

52. Order for substitution service—^p 1066 

53. -Application or affidavit for order—^p 1066 

D. Service by PtrsLicATioN—^p 1067 

§ 54. In general—^p 1067 

55. Statutes authorizing service—^p 1068 

56. Persons on whom service may be made—^p 1071 

57. Actions or proceedings in which service authorized—^p 1073 

58. Prerequisites to service by publication—^p 1076 

59. - Control and seizure of defendant’s property by court—p 1077 

60. -Retum of “not found*'—^p 1078 


See also descriptive word index in the back of this Yolilme 
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D. Service by Publication—C ontinued 

§ 61. -Filing’bili, declaration, petition, or complaint—^p 1079 

6% Application and aflSdavit for order of publication—^p 1079 

63. -Form of affidavit—p 1082 

64. - Statement of facts essential to authorize service by publication—^p 1082 

65. Order for publication—^p 1093 

66. -Filing and entry—p 1098 

67. Publication of notice—p 1098 

68. -Mode of publication—p 1098 

69. -Form and contents of notice published—^p 1098 

70. -Time of publication—p 1102 

71. -Paper in which notice published—^p 1103 

72. -Time when Service is complete—^pllOS 

E. Service in Aid or in Lieu of Publication— p 1105 

§ 73. Personal Service out of jnrisdiction—^p 1105 

74. -When service complete—p 1110 

75. Substituted service within jurisdiction—^p 1110 

76. Mailing—^p 1110 

77. -In lieu of publication—plllO 

78. -In aid of publication—^p 1111 

79. Posting in addition to publication—p 1112 

F. Privileges and Exemptions—1112 

§ 80. Witnesses and suitors generally—^p 1112 
81. Proceedings in whidi exemption may be claimed—^p 1120 
'82. .Persons charged with crime or confined in prison—p 1121 

83. Person voluntarily seeking hearing bef ore grand jury—^p »1123 

84. Persons performing public duties—p 1123 

85. Electors—^p 1124 

86. Jurors—p 1124 

87. Persons observing day as holy day—^pI124 ■ H ■ 

88. W'aiver or loss of immunity—^p 1124 

89. Protection and enforcement pf privilege—^p 1127 

IIL EETXJEN AND PKOOF OF SERVIOE—p 1128 

§ 90. Definition, nature, and necessity of return—p 1128 

91. Who may prove service by retum—^p 1129 

92. To whom made—^p 1130 

93. Time for making retum—p 1130 

94. Form, requisites, and sufficiency of retum—p 1131 

95. - Particular matters to be shown—^p 1132 

96. - Processnotserved—pll34 

97. - Construction to determine sufiSciency—^p 1135 

98. Presumptions—^p 1136 

99. Operation and effect in general—^p 1138 

100. Conclusi veness—p 1140 

101. Aiding or explaining retura—^p 1142 

102. Impeachment or contradiction of return—p 1143 

103. Affidavit of service —p 1146 

104. Proof of publication—^p 1147 

105. Filing return or proof—^p 1150 

See also descriptive word index in the back of this Yolume 
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IV. DEFECTS, OBJEOTIONS, ANE AMENDMENTS—p 1151 

A. Defects and Objections— llSl 

§ 106. Persons entitledto object—llSl 

107. Grounds for quashing or abating writ—^p 1151 

108. Grounds for quashing or setting aside Service or return —^p 1154 

109. Procedure—^p 1157 

110. -Mode of taking objections—^p 1158 

111. - Requisites of motion, plea, or traverse — ^p 1160 

112. -Hearing and determination—^p 1162 

^ IIJ. Timeforobjections, waiver, andcure—^pll67 

B. Amendment of Defects —p 1172 

§ 114. Amendment of process—^p 1172 

115. -— Amendable defects—^p 1175 

116. Amendment of return—^p 1181 

117. '-- Amendable defects—^p 1185 

118. Amendment of affidavits, orders, etc., for publication—1187 

V. ABUSE OF PROCESS—p 1187 

§ 119. Definitions and distinctions—^p 1187 

120. Elements—p 1189 

121. Particular forms of process subject to abuse—^p 1196 

122. Persons liable—^p 1197 

* 123. ‘ Defenses—^p 1198 

124. Actions—1198 . 

See also descriptive Wbrd iiidex in the back of this Volume 


I. NATURE, NEOESSITY, ISSUANOE, REQUISITES, VALIDITY, AND OONSTRUCTION 

(1) In General 


§ 1. Definitions,. Nature, and Kinds 

a. Process ' , ! 

b. 'Ciyil 'process; contipulsory process' 

c. Legal or lawful process;* process* of 

law ■ , ■ ; . • 

d. Original, mesne, and final process 

e. Defective, void, voidable, or irregular 

process 

f. Otiier terms . 

a. Process 

(1) In general 

(2) Inclusion or exclusion of particular 

matters 

1 . N.J.—^Franklyn v. Taylor Hy- 
draulic Air Compressing Co., 52 A. 

714, 68 N.J.Law 113. 

Control of process by court see 
Courts § 88. 

“Process** deflned g'enerally see the 
C.J.S. dednltion Process ante. 

“Summons** deflned see infra subdl- 
vlsion f (2) of this section. 
a. Ga.—^Mobley v. Jackson, 151 S.E. 

522, 40 Ga.App. 761, reversed on 


The term ''process" In Its broadest sense Is equfva- 
lent %o "procedure," andjn a narrow sense it Is limited 
to JudIciaI writs In an action or wrlts or writinos Is- 
sued from or out of a court under the seal thereof and 
returnable thereto. 

The term '^process” is not Hihited to "summons.”! 
In its brbadest sense it is equivalent to, or synony- 
mous with, • ''procedure.”^ • Sometimes the term is 
also bfoadly defined as the means whereby a court 
. compels a compliance with its demands,® 

"Prpcess” and “writ”’ Pr “wits” are synonymous"^ 

WIs.—State ex rei. Walllng- v. 
Sulllvan, 13 N.W.Sd 650, 246 Wis. 
180, 154 A.L.R. 841. 

60 aj. p 441 note 10. 

“Writ** deflned see the C.J.S. defini- 
> tion Writ, also 71 C.J. p 1625 note 
51 et seoL. 

Words "orlgliLal wxlt" Inolnde dec- 
laration with notlce to plead attach- 
ed or indorsed when u^ed to tahe the 


other grounds 166 S.E. 23, 171 Ga. 
434, 71 A.L.R. 1178, conformed to 
156 S.E. 125, 42 Ga.App. 328. 

50 C.J. p 441 note 7. 

3. Ga.—Crown Laundry v. Burch, 
63 S.E.2d 116, 206 Ga. 211, followed 
in Crown Laundry v. Higglns, 63 
S:E.2d 118, 205 Ga. 214, and Crown 
X^aundry v. Hobertson, 53 $.E.2d 
119, 205 Ga 214. 

60 C.J. p 441 note 9., . , 
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iti the sense that every -writ is a process,® and in a 
narrow sense of the term “process” is limited to ju- 
dicial writs in an action,® or at least to writs or 
writings issued from or out of a court,^ under the 
seal thereof® and retumable theretobut it is not 
always necessary to construe the term so strictly as 
to limit it to a writ^® issued by a court in the ex- 
ercise of its ordinary jurisdiction.^^ The term is 
sometimes defined as a writ or other formal writ- 
ing issued by authority of law^^ or by some court, 
body, or ofl&cial having authority to issue it;i® 
and it is frequently used to designate a means, 
by writ or otherwise, of acquiring jurisdiction of 
defendant^^ or his property,^® or of bringing de¬ 
fendant into,i® or compelling him'to appear in,!^ 
court to answer.^® 

Meaning of ^'procesf^ as employed in statutes. 
As employed in statutes the legal meaning of the 
word “process” varies according to the context, 
subject matter, and spirit of the statute in which 
it occurs.1® In some jurisdictions codes or stat¬ 
utes variously define “process” as signifying or in- 
cluding all writs, warrants, summonses, and or- 
ders of courts of justice or judicial officers,20 or any 
writ, declaration, summons, order, or subpoena 


whereby any action, suit, or proceeding shall be 
commenced, or which shall be issued in or on any 
action, suit, or proceeding.^l 

As employed in this title, and as sometimes de¬ 
fined, the term designates the writ or other formal 
writing, issued by authority of law, for the purpose 
of bringing defendant into a court of law to answer 
plaintiff s demands in a civil action .22 

(2) Inclusion or Exclusion of Particular 
Matters 

(a) Notice 

(b) Pleadings 

(c) Rule, order, or decree 

(d) Execution 

(e) Other matters 

(a) Notice 

A notice may be designated as a process where It 
is given by authority of law for the purpose of acquir¬ 
ing Jurisdiction of the defendant. 

Generally speaking, notice may constitute proc- 
ess.23 Except in some jurisdiction,^4 a notice may 
properly be designated as a process where it is 
given by authority of law for the purpose of ac¬ 
quiring jurisdiction of defendant^® or of bringing 


place of an orlglnal writ,—^Tea«er v. 
Mellxis, 43 ]Sr-W.2d 833. 328 Midi. 243. 

5. U.S.—Phillips V. Hiatt, D.C.Del., 
83 P.Supp. 936—^U. S. ex rei. Cor- 
setti V. Commanding Officer of 
Camp Upton, U. S. Army, D.G.N.T., 
3 F.R.I>. 360. 

60 C.J. p 441 note 11—71 C.J. p 1626 
notes 69, 60. 

6. Minn.—Hanna v. Rnssell. 12 
Minn. 80. 

Okl.—Stearns v. State, 100 P. 909, 
23 Okl. 462. 

7- Ga.—Gay v. Sylvania Cent. R. 

Oo.. 53 S.E.2d 713, 79 Ga.App. 362. 
60 C.J. p 441 note 13. 

& TJ.S.—U. a V. Murphy, D.aDel., 
82 F. 893. 899. 

Kecessity of seal see infra $19. 

9. Minn.—Hanna v. Russell, 12 

Minn. 80. 

10. Minn.—Wolf v. McKinley, 68 N. 
W. 2. 66 Minn. 166. 

50 C.J. p 442 note 16. 

11. U.B.—Missouri v. Spiva, C.C.M 0 ., 
42 F. 436. 

12. Ga.—Savagre v. Oliver. 36 S.E. 
54, 110 Ga. 636. 

50 C.J. p 442 note 18. 

13- Ean.—State v. Wagoner, 266 P. 
959, 123 Kan. 586. 

14. Hl.—Alexander Lumber Co. v. 
Kellennan, 192 N.E. 913, 368 111. 
207. 

R.L—Procacclanti v. Procaccianti, 
69 A.2d 635. 

50 C.J. p 442 note 20. 


15- U.S.—U. S. V. Tanner. CLCl., 18 
S.Ct. 436, 147 U.S. 661, 37 L.Ed. 
321. 

S.C.—^Royal Exch. Ajssur. v. Ben- 
nettsville. etc., R. Co., 79 S.E. 104. 
96 S.C. 376. 

16. Ga.—Colquitt Hat. Bank v. Po- 
itlvlnt, 83 S.E. 198, 15 GaApp. 329. 

50 C.J. p 442 note 22. 

17. Del.—Webb Packlnsr Co. v. Har- 
mon. 196 A. 158, 9 W.W.Harr. 22. 

N.J.—Stevens v. Associated Mortg:. 
Co. of New Jersey, 162 A. 461, 107 
N.J.Bq. 297, afBrmed 168 A. 343, 
110 N.J.Eq. 70. 

Pa.—^In re Gan^lofTs Bstate, 42 Pa- 
Dist. 4; Co. 666, 8 Sch.Re£^. 200— 
Synder v. Temple, 16 Pa.Dist. & 
Co. 712. 

S.C.—Anderson v. Anderson, 18 S.E. 
2d 9, 198 S.C. 412. 

Wla—State ex rei. Walllng’ v. Sulli- 
van, 13 N.W.2d 660, 246 Wis. 180, 
164 A.L.R. 841. 

50 C.J. p 442 note 23. 

18. Del.—Webb Packing: Co. v. Har- 
mon, 196 Au 168, 9 W.W.Harr. 22. 

W.Va.—Nicholas Land Co. v. Crow- 
den, 32 S.E.2d 563, 176 W.Va. 216. 

50 C.J. p 442 note 24. 

19. U.S.—^U. S. V. Kinney, D.C.Pa., 
264 F. 642, error dlsmlssed 41 S.Ct. 
64, 254 U.S. 663, 65 L.Ed. 464. 

50 C.J. p 442 note 25. 

20. Idaho.—^Blnmhauer-Frank Dmg 
Co. V. Bransetter, 43 P. 676, 4 Ida¬ 
ho 657, 96 Ajn,S.R. 161. 

50 C.J. p 442 note 27. 
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81. U.S.—^Ex parte Schollenberger, 
Pa., 96 U.S. 369, 24 L.Ed. 853. 

Process against foreign Insurance 
corporatlons see Insurance $ 
1270 b. 

82. Okl.—Emerson v. Emerson, 265 
P. 1078, 130 Okl, 140. 

S.C.—Royal Exch. Assur. v. Ben- 
nettsville, etc., R. Co., 79 S.E. 104, 
95 S.C. 376. 

23- N.T.— Corpns grnxlB dted in Fed- 
eral Motorship Corp. v. Johnson & 
Hlggins, 77 N.T.S.2d 62, 67, 192 
Misc. 401, afflrmed 86 N.T.S.2d 667, 
275 App.Div. 660, motion dismissed 
87 N.B.2d 63, 299 N.T. 673, and ap- 
peal dismissed 87 N.E.2d 686, 299 
N.T. 793. 

50 C.J. p 443 note 40. 

'Notice" defined see Notice §§ 1-8. 

"NoUce" and 'process" distinguished 
see Notice S 8. 

84. lowa.—Schroeder v. Dlstrict 
Court of lowa in and for Benton 
County, 239 N.W. 806, 213 lowa 
814. 

60 C.J. p 448 note 43. 

Orlginal notice 

lowa.—Schroeder v. District Court 
of lowa in and for Benton County, 
supra. 

50 C.J. p 443 note 43. 

25. Cal.—^Frey & Horgan Corpora¬ 
tion V. Superior Court in and for 
City and County of San Francisco, 
65 P.2d 203, 6 Cal.2d 401, certiorari 
denied Frey & Horgan Corp. v. -Su¬ 
perior Court of State of Callfor- 
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him into court to answer.28 

On the other hand, "process” has been held not 
to include certain notices,^^ as, for example, a 
notice given as a condition precedent to a right of 
action,28 a notice to a garnishee,^^ a notice to a 
warrantor requesting him to defend,30 notice in 
condemnation^i or partitioni* proceedings, or no¬ 
tice of an appealii 

Notice of sale or application therefor. In some 
cases it has been held that the word “process” in¬ 
cludes a guardian’s notice of application to sell his 
ward's land;*^ but in other cases it has been as- 
serted that notices in proceedings by executors, ad- 
ministrators, and guardians to sell real estate are 
not process.iS Likewise in some jurisdictions no¬ 
tice of a tax sale is deemed to be in the nature 
of process;i6 but in other jurisdictions notices 
relating to the sale and conveyance of land for 
taxes are declared not to be process.**^ 

(b) Pleadings 

Process is not part of a plaintlfTs pleading; It does 
not include a petition, complaint, Information or indict- 
ment. 

Process is not part of the pleading of a plain- 
tiff.ii Various papers have been held not to be 
embraced within the meaning of the term “proc¬ 


ess,such as a petition,complaint,informa- 
tion,42 indictment,4S and a copy of an indictment.'*^ 

While a declaration in actions commenced with- 
out writ, by filing and Service of a declaration, 
is in the nature of process,^® it is not process in a 
striet sense or for ali purposes.^® 

(c) Rule, Order, or Decree 

A rule, order, or decree generally is included within 
the term ^‘process’’, although certain rules, orders, and 
decrees have been held not to be included within the 
term. 

It has been stated generally that process embrac- 
es a rule,^7 order,^8 or decree,^9 and it has been 
specifically held that it embraces a rule or order 
to commit.®® Process does not, however, necessari- 
ly embrace every order, as discussed in Motions and 
Orders § 2 b, and it has been specifically held that 
it does not include an order in the federal courts 
for the appearance of 'an absent defendant, as con- 
sidered in Federal Courts § 125 c, an order for the 
holding of a local option election,®! or a decree en- 
joining a nuisance.®^ An order directed to the 
sheriff and indorsed by plaintiff on an affidavit is 
not strictly within the definition bf the term “proc¬ 
ess.”®® 

Order or decree of sale. It has been both af- 


nia, 56 S.Ct. 956, 298 U.S. 684, 
80 L..£}d. 1404. 

50 O.J. p 443 note 44. 

26. Okl.—^Emerson v. Emerson, 265 
P. 1078, 130 Okl.. 140. 

S.C.—^Royal Exch. Assur. v. Ben- 
nettsvllle, etc., R. Co., 79 S.B. 104, 
95 S.C. 375. 

27. ITotice to take dexKisltlons 
Kan.—^Atchlson, etc., R. Co. v. Sagre, 

31 P. 140, 49 Kan. 524. 

28. Mass.—^Healey v. Geo. F. Blake 
Mfff. Co., 62 N.E. 270, 180 Mass. 
270. 

29. U.S.—Wlle V. Oohn, C.C.Iowa, 63 
P. 759, afflrmed 70 P. 138, 17,C.C.A 
25. 

30. Okl.—^Harmon ▼. Noflre, 267 P. 
650, 131 Okl. 1. 

31. Wash.—State v. Chelan County 
Super. Ct., 253 P. 115, 142 Wash. 
270. 

32. N.J.—Brown v. Gaskill, 70 A. 
665, 74 N.J.Eq. 620. 

33. lowa.—Casey v. Hogue, 214 N. 
W. 729, 204 lowa 3. 

50 C.J. p 443 note 52. 

34. 111.—Nlchols V. Mitchell, 70 m. 
258. 

35. Kan.—^McKenna v. Cooper, 101 
P. 662, 79 Kan. 847. 

36. Colo.—Sohwed v. Hartwitz, 47 
P. 295, 23 Colo. 187, 58 Am.S.R. 221., 


37. Kan.—^McKenna v. Cooper, 101 
P. 662, 79 Kan. 847. 

38. Ga.—Gay v. Sylvania Cent. R 
Co., 53 S.E.2d 713, 79 Ga.App. 362. 

“Pleadlngr’’ defined see Pleadlns: '§ 1- 

39. Okl.—^Emerson v. Emerson, 265 
P. 1078, ISO Okl. 140. 

40. Okl.—^Emerson v. Emerson, su¬ 
pra. 

50 C.J. p 443 note 63. 

41. S.C.—^Royal Exch. Assur. v. 
Bennettsville, etc., R. Co., 79 S.E. 
104, 95 S.C. 375., 

42. S.D.—State y. Carlisle, 139 N.W. 
127, 30 S.D. 475, error dismissed 
35 S.Ct. 663, 238 U.S. 609, 59 Lu 
Ed. 1487. 

50 C.J. p 443 note 65. 

43. Del.—State v. Vandegrrift, 132 A 
858, 3 W.W.Harr. 154. 

44. La.—Pitzpatrlck y. New Or- 
leans, 27 La.Ann. 457. 

Miss.—^Ivey v. State, 119 So. 507, 154 
Miss. 60. 

45. Mich.—^Menoihlnee T. Menomi- 

nee County Cir. Judgre, 46 N^W. 23, 
'81 Mlch. 577. - 

50 C.J. p 443 note 68. 

DeclaratloiL flled wlth notice t6 
plead is in the nature of process to 
brinW defendant ihto court.—^Yeager 
V. Melius, 43 N.Wllid 836, 328 Mlch. 
243. 


46. N.Y.—Thayer v. Lewis, 4 Den. 
269—Corllea v. Holmes. 20 Wend. 
681. 

50 C.J. p 443 note 69. 

47. Ga.—Colquitt Nat. Bank v. Po- 
itivint, 83 S.E. 198, 15 GeuApp. 329. 

N. J.—^National Pire Ins. Co. v. Cham- 
berel, 32 A 663, 53 N.J.Eq. 468. 

Rule or order to show cduse see Mo¬ 
tions and Orders S 30. 

48. N.Y.— Corpus Jnzls dted la Ped- 
eral Motorshlp Corp. .v. Johnson & 
Higrglns, 77 N.Y.S.2d 52, 57, 192 
Misc. 401, afflrmed 86 N.Y.S.2d 667, 
275 App.Dlv. 660, motlon dismissed 
87 N.E.2d; 63, 299 N.Y. 673, and ap- 
peal dismissed 87 N.E.2d 686, 299 
N.Y. 793. 

50 aj. p 443 note 72. 

49. Ga—Colquitt Nat Bank v. Po- 
itivint, 83 S.B. 198, 15 Ga.APp. 329. 

N.J.—^National Pire Ins. Co. v. 
Chambers, 32 A 663, 53 N.J.Eq. 
468. 

5a N.Y.—People y. Nevins, 1 Hili 
154. ' 

51. Tex.—Gilbert v. State, 25 S.W, 
632, 32 Tex.Cr. 596. 

52. Mich.—^People v. Yarowsky, 210 

N.W. 246, 236 Mlch. 169. 

' / * 

53. Mont.—State v. District Ct., 83 
P. 641, 33 Mont 859. 
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firmed^^ and denied^S an order or decree of 
sale is process. 

(d) Execution 

An execution generally Is Includecf fn the term 
'*process,” although under partlcular statutes an execu¬ 
tion may not be embraced by the term. 

“Process” includes an “execution,”56 at least in a 
broad sense but a particular statute may be so 
worded as clearly to indicate a legislative purpose 
to draw a distinction between the two words and 
to use the former in a narrow and restricted sense 
which does not include the latter.58 

(e) Other Matters 

Varlous matters have been regarded as "process," 
such as a subpoena or cltation, a bond in a crlminal case, 
and the drawlng of a grand Jury. 

Process has been held to include various mat¬ 
ters,5 9 such as the proceedings in claim and deliv- 
ery which authorize a sheriflF to take property,90 
a subpoena,® 1 a tax book authenticated by the seal 
of the court under which a tax collector is aU' 
thorized statute to seize and sell property to 
enforce a collection of taxes,®2 and a writ or or¬ 
der of attachment®® A proceeding for the enforce- 
ment of a mechanicas lien is in effect a process.®^ 

On the other hand, process has been held not to 
include various other matters,®® as, for example, 
the caption of the docket of a justice of the peace®® 


or the record entries of a case before him,®*^ a cer- 
tificate stating the finding and action of a judi- 
cial officer,®® a commission to examine witness- 
es,®9 a memorial to a court,^® a motion by the at- 
torney general,^! a precept under which a sale 
of land for nonpayment of taxes is madc,72 a proc- 
lamation calling an election,^® and a writ of in- 

quiry.74 

Bond, undertaking, or recognic^ance. Process in¬ 
cludes a bond or recognizance taken in a criminal 
case,*^® but not a bond in replevin*^® or an appeal 
bond, undertaking, or recognizance.'^'^ 

Drawing and Ust of jurors. It has been held 
that “process” includes the drawing of a grand 
jury*^® and a list of grand and petit jurors who 
have been selected,^® but it has also been held not 
to include a list of a special venire.®® 

Record or rcgistry of judgment has been held to 
be within a broad sense of the term “process” as 
used in some statutes.®^ 

Cost or fee bili, Some courts hold that the term 
“process” includes a fee bill,®^ but other courts 
hold that a cost bili cannot be. regarded as proc¬ 
ess.®® 

h. Givil Process; Gompulsory Process 

CIvII process is a writ or order in a civii action and 
includes various writs, such as a writ of garnishment. 


54i W.J.—Weinstein v. Herman, 86 
A. 974, 81 N.J.B< 31 . 236. 

50 C.J. p 444 note 80. 

55. Ala.—Parks v. Bryant, 31 So. 
593. 132 Ala. 224.' 

56. Ariz.—Grila Land, etc., Co- v. 
Bads, 203 P. 549, 23 Ariz. 282. 

50 C.J. P 444 bote 85. 

''Bxecation** deflned see Bxecutions 

i 1 . 

57. Ga.—Colgultt Nat- Bank v. 
Poitivint, 83 S.E. 198, 15 Ga.App. 
329. 

58. Ga.—Colgultt Nat. Bank v. 
Poitivint, supra. 

59. Pa.—Coxe v. Martin, 44 Pa. 322. 
Rule or order to Show cause see Mo- 

tions and Orders $ 20. 

Summons or citation see infra sub- 
di\'ision f (2) of this section. 
Warrant see infra subdi Vision f (8) 
of this section. 

Ad audiendum errores 
Pia.—-Weiskoph v. Dibble, 18 Pia. 
22 . 

ea Cal.—In re Baker, 162 P. 922, 32 
Cal.App. 320. 

56 CLJ. p 444 note 89. 

61. U.S.—In re Simon, C.C.A.N.T., 
297 P. 942. 

50 CLJr. p 444 note, j93. 


62. U.S.—Missourl v, Spiva, C.C. 
Mo., 42 P. 435. 

63. W.Vcu—^Brown v. Beckwlth, 51 
S.E. 977. 58 W.Va. 140, 112 Am.S.R, 
965. 1 L.R.A.,N.S., 778. 

Wis.—Carey v. German American 
Ins. Co., 54 N.W. 18, 84 Wis. 80, 
36 Am.S.R. 907, 20 L.R.A. 267. 
Writ of attachment see Attachment 
H 180-200. 

64. W.Va.—J. B. Moss Iron Works 
V. Jackson Oounty Ct, 109 S.E. 
343, 89 W.Va. 367, 26 A.L.R. 319. 

65: Affidavit 

Minn.—^Dorman v. Bayley, 10 Minn. 
383. 

Okl.—^Emerson v. Emerson, 265 P. 

1078, 130 OkL 140. 

66.. Del.—^May v. State, 132 A. 861, 
3 W.W.Harr. 160. 

67. Dei.—^May v. State, supra. 

68. Conn.—Anderson v. Dewey, 110 
A. 99, 91 Conn. 510. 

50 C.J. p 444 note 1. 

69. N.C.—Duncan v. Hili, 19 N.C. 
291. 

7a He.—^Ex parte Davis, 41 Me. 38. 

7L La,—Pitzpatrick v. New Or- 
leans, 27 I^Ann. 457. 

72. 111.—Scarritt v. Chapman, 11 
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111. 443—Curry v. Hinman, 11 111. 
420. 

73. Okl.—Stearns v. State, 100 P. 
909, 23 Okl. 462. 

74. N.Y.—Cook V. Tuttle, 2 Wend. 
289. 

Writ of inqulry see Damages § 171. 

75. JU.S.—U. S. v. Murphy, D.C.DeI., 
82 P. 893. ■ 

60 C.J. p 444 note 11. 

76. R.I.—Simpson v. Wilcox, 25 A. 
391, 18 R.I. 40. 

77. Or.—In re Bumt River Water 
Rlgrhts, 241 ■P."988, 116 Or. 626. 

60 C.J. p 444 note 13. 

7a Tex.—Powell v. State, 269 S.W. 
443, 99 Tex.Cr. 276. 

79. Ark.—^Williams v. Hempstead 
County, 39 Ark. ,176. 

sa Mlss.—^Ivey v. State, 119 So. 607, 
154 Miss. 60. 

81. Under early statnte 

Tex,—Clements V. Texas Co., Civ. 
App.. 273 S,W. 993. 

82. 111.—Reddick v. Cloud. 7 111. 
670. 

83. Nev.—^Radovich v. Western Un¬ 
ion Tei. Co., 136 P. 920, 136 P. 704. 
36 Nev. 341. 
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Civil process is a writ or order issued in a civil 
action.^^ 

The term “civil process,” includes various mat- 
terSjSS such as a writ of garnishment^s and a writ 
•of assistance on a fieri facias for costs.87 As 
used in some statutes, and at least for the limited 
purpose of bringing the cause before another court, 
“process in civil actions” includes an appeal from 
a probate court.88 

Compulsory process. “Compulsory process” is 
such coercive means as the courts, by virtue of 
their inherent powers or sanction of the law, are 
permitted to employ.^^ 

. c. Legal or Lawfnl Process; Process of Law 

Legal process is process falr on its face and in fact 
vaild. 

“Legal process” has been variously defined as 
process fair on its face®® and in fact valid;®i a proc¬ 
ess issued in virtue of, and pursuaiit to, law;®2 
and process which is not defective and has issued 
in the ordinary course of justice from a court or 
magistrate having jurisdiction of the subject mat- 
ter.®3 While the term may mean all the proceed- 
ings in an action,®^ it is not always used in this 

sense, but rather in the sense of a “writ.”®® 

« 

The term “legal process” has been held to include 
various matters®® as, for example, an order direct- 
ing a sale of real property®7 and the statutory proc¬ 
ess of supplemental proceedings.®® On the other 
hand, the term has been held not to include other 


matters,®® such as a distress warrant.1 

Lawful process. Lawful process is notice the 
proper Service of which on defendant clothes the 
court with jurisdiction to hear and determine the 
cause.^ The term includes a citation® and a sub- 

poena,4 

"Ordinary process of lawf* as used in some stat¬ 
utes, does not mean ordinary personal judgment and 
execution, but rather such process as is adapted 
to enforce a lien or specific charge on property 
specially assessed.® 

"Under process of does not describe an en- 
try on mortgaged premises by the mortgagee on 
voluntary surrender.® * 

d. Original, Mesne, and Final Process 

Process has been divided Into, and desfgnated as, 
**OPlginal,” “mesnie," and- “flnal/' although In some Jur¬ 
isdictione process has come to be Indicated by oniy two 
terms, “mesne" and “final". 

In some instances process has been divided into, 
and designated as, “original,” “mesne,” and “final.”7 
Strictly speaking, “original process” is the proc¬ 
ess which originates a cause,® as distinguished from 
process which prolongs an action already begun® 
or which is appellate in its nature.^® “Mesne proc¬ 
ess” is interveningii or intermediatel® process, and 
cmbraces all writs and orders of court necessary 
for the carrying on of the suit after its institution 
by original process and up to, but not including, 
final process.i® “Final prpcess” comprehends those 


84. Standard D. 

11 C.J. p 798 note 4. 

85. Writ of Bolre fadaa on' mort- 
crafire 

Pa.—Coxe V. Martin, 44 Pa. 322. 

86. Mich.—Webster v. Bennett, 226 
N.W. 684, 247 Mich. 616. 

«7- Pa.—Clark v. Martin, 3 Grant 
393. 

88. Conn.—Appeal of Campbell, 56 
A. 654, 76 Conn. 284. 

89. Ky.—Greene v.- Ballard, 192 S. 
W. 841, 174 Ky. 808. 

90. Kan.—State v. Wagroner, 266 
P. 959, 123 Kan. 686. 

Wash.—State v. Knapf, 96 P. 1076, 
60 Wash. 229, 21 L.R.A.,N.S., 66. 

“Due process of law*' deflned see 
Constitutional Law S 567. 

-91. Kan.—S.tate v. Wagroner, 256 P. 
969, 123 Kan. 686. 

92. lowa—-Cooley v. Davis, 34 lowa 
128, 130. 

93. Pa—Commonwealth v. Brower, 
7 PaDlst. 264, 20 PaCo. 406. 

^ N.T.—^Perry v. Lorillard Flre 
Ins. Co., 6 Lans. 201. 


95. N.Y.—^Perry v. Lorillard Pire 
Ins. Co., supra 

96. Order appolntlng' reoelver 

U. S.—-In re Bininger, C.O.N.T., 3 P. 
Cas.No.1,420. 7 Blatchf. 262. 

97. WIs.—Sauer v. Steinbauer, 14 
Wis. 70. 

98. Minn.—Wolf v. McKinley, 68 N. 
W. 2, 65 Minn. 166. 

99. Poreolosure by advertlsement 

Minn.—^Loy v. Home Ins. Cb., 24 
Minn. 316, 31 Am.R. 3-46. 

1. U.S.—-U. S. V. Meyers, D.C.Md., 
27 P.Cas.No.15,847. 

60 C.J. p 445 note 42. 

2. N.J.—Gondas v. Gondas, 134 A. 
616, 99 N.J.Ea. 473. 

‘CCiawful process In any aotioiL or 
proceedlnsr” manifestly refers to 
process emanating from. a court, or 
by the authority of a court, and can- 
not be understood to refer to such 
acts or notices In pals between 
private parties as derive no author¬ 
ity from a court, but simply serve 
to create a rigrht of action.—^Healey 

V. Geo. P. Blake Mfg. Co., 62 N.E. 
270, 180 Mass. 270. 
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3. N.J.—Gondas v. Gondas, 13'4 A. 
615, 99 NXEg. 473. 

4. N.J.—Gondas v. Gondas, supra 

5. Mo.—^Neenan v. Smith, 60 Mo. 
625, overrullngr St. Louis v. Clem¬ 
ens, 86 Mo. 467. 

6. N.H.—Rlddle V. Georgre, 68 N.H. 
26. 

7. Pa—^Whlte V. Guthrle, 2 Pa€o. 
7. 

a U.S.—Offlesby v. Attrill, C.C.La, 
12 P. 227. 

50 C.J. p 445 note 61. 

9. II,.S.—OfTlesby v. Attrill, supra 

10 . «U.S.—^Holmes v. Jennison, Vt., 

' 14 Pet 640. 10 L.Ed. 579. 

11 . U.S.—^Pennington v. Lowen- 
stein, D.C.M1SS., 19 P.CasJNTo. 
10,938. 

50 C.J. p 445 note 54. 

12 . K.I.—Arnold v. Chapman, 13 R. 
I. 686. 

60 C.J. p 446 note 55. 

13. Ala—Birminffham Dry-Goods 
Co. V. Bledsoe, 21 So. 403, 113 Ala 
418. 

50 C. J^ p 445 note 56. 
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writs which are necessary to secure to the success- 
ful party the benefit of the suit.i^ 

In a number of jurisdictions process has come to 
be indicated by only two terms, "mesne” and 
“final,”i5 and “mesne process” is employed as em- 
bracing all writs preceding execution or final proc- 
ess,i® including the process by which a suit is com- 
menced,^’^ defendant is brought into court,^^ or 
property is seized in admiralty proceedings in 
rem.i® 

e. Defective, Void, Voidable, or Irregular Pro- 
cesB 

''Void process," as distingulshed from "voidable" or 
"irregular" process, Is such as the court has no power 
to award, or has not acquired Jurlsdictlon to issue in 
a particular case, or which faiis to comply with legal 
requisitos, or which loses Its vltality In consequence of 
noncompliance wIth a condition subsequent. 

“Defective process” is of two classes, namely, 
void and voidable.20 "Void process” is such as 
the court has no power to award,or has not ac¬ 
quired jurisdiction to issue in the particular case,^2 
or which faiis in some material respect to com¬ 
ply in form with the legal requisites of process,2 3 
or which loses its validity in consequence of non¬ 
compliance with a condition subsequent, obedience 
to which is rendered essential;34 and it is an ab¬ 
solute nuUity from the beginning,2B 


“Voidable process” includes all defective proc¬ 
ess where the defect is of such nature that it is 
capable of being amended.26 

“Irregular process” is such as a court has gen- 
eral jurisdiction to issue, but which is unauthorized 
in the particular case by reason of the existence 
or nonexistence of some fact or circumstance ren- 
dering it improper in such a case.27 While “irregu¬ 
lar process” has been defined as meaning process 
which is absolutely null and void,^^ it is said that 
usually the term has been applied to all processes 
not issued in striet conformity with the law,29 
whether the defects appear on the face of the proc¬ 
ess or by reference to extrinsic facts,®® and wheth¬ 
er such defects render the process absolutely void 
or only voidable.^i 

f. Other Terms 

(1) In general 

(2) Summons; citation 

(3) Warrant 

(1) In General 

In connection with process, various terms have been 
defined, such as "JudiciaI process," "returnable process," 
and "summary process". 

In connection with process various terms have 
been defined,according to the JudiciaI author- 


14- Ala-—^Birmin^ham Dry-Goods 

Co. V. Bledsoe, supra. 

50 C.J. p 445 note 57. 

15- N.Y.—TJtlca City Bank v. Buel, 
9 Abb.Pr. 386. 17 How.Pr. 498. 

50 C.J. p 445 note 58. 

16. Ala.—^Birmingrham Dry-Goods 

•Co. V. Bledsoe, 21 So. 403, 113 Ala. 
418. 

50 C.J. p 446 note 69. 

17- R.I.—Arnold v. Chapman, 13 R. 
L 586. 

18- Mo.—^Hirshiser v. Tinsley, 9 Mo. 
App. 339. 

50 C.J. p 446 note 61. 

19- IJ.S.—The City of Philadelphia, 
D.C.Pa., 263 P. 234. 

80- Vt.—^Howe V. Lisbon Sav. Bank 
& Trust Co., 14 A.2d 3, 111 Vt. 201. 

21- N.T.—Hyman v. Ross, 84 N.T.S. 
2d 102, affirmed 87 N.T.S.2d 422, 
276 App.Div. 666. 

Ohio.—^Brinkman v. Drolesbausrh, 119 
N.E. 461, 464, 97 Ohio St. 171, KR. 
A1918F 1132. 

50 C.J. p 446 note 66. 

Validity of process see infra SS 10- 

20 . 

ParooesB prdhlbltea by law is void. 
—^Bnosburg: Grain Co. v. Wilder, 20 
A.2d 473, 112 Vt. 11. 

ProoMs wliidh issnes in vlolation 
of statote prohibiting it is void 


process.—Kowe v. Lisbon Sav. Bank 
& Trust Co., 14 A2d 3, 111 Vt. 201. 
22. N.T.—^Hyman v. Ross, 84 N.T.S. 
2d 102, affirmed 87 N.Y.S.2d 422, 
275 App.Div. 666. 

50 aj. p 446 note 67. 

23- N.Y.—^Hyman v. Ross, supra. 

60 C.J. p 446 note 68. 

Requisites of process see infra §§ 
10 - 20 . 

Process not complTlng* with statutes 
Process which is not in substan¬ 
tia! compliance with statutory re- 
quirements is void process, although 
not prohibited by law.—^Howe v. Lis¬ 
bon Sav. Bank & Trust Co., 14 A.2d 
3, 111 Vt. 201. 

24. N.T.—Hyman v. Ross, 84 N.T.S. 
2d 102, affirmed 87 N.Y.S.2d 422, 
275 App.Div. 666. 

50 C.J. p 446 note 69. 

25. Vt.—Hayden v. Caledonia Nat 
Bank, 20 A.2d 676, 112 Vt 30. 

50 C.J. p 446 note 70. 

Void process as amendable see infra 
§ 114. 

Process Is overthrown «»■•"4 an- 
nuUed, and proceeding- is at an end. 
—Webb Packlnsr Co. v. Harmon, 196 
A 168, 9 W.W.Harr., Del., 22. 

Void process is no process 
Ga.—W. T. Hawleigrh Co. v. Watts, 
24 S,E.2d 213, 68 GaApp. 786. 

29- Vt—^Russell v. Lund, 39 A2d 
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337, 114 Vt 16—Howe v. Lisbon 
Sav. Bank & Trust Co., 14 A.2d 3, 
111 Vt 201. 

Voidable process as amendable see 
infra §§ 114, 115. 

27. U.S.—^Bryan v. Congdon, Kan., 
86 P. 221, 29 C.C.A. 670. 

60 C.J. p 446 note 71. 

28. Ark.—^Dixon v. Watklns, 9 Axk. 
139. 

N.T.—Woodcock v. Bennet, 1 Cow. 

711, 13 Am.D. 668. 

60 C.J. p 446 note 72. 

"Erroneous process" distln^gnisbed 
Vt.—Paine v. Ely, N.Chip. 14. 

21 C.J. p 822 note 88 [a]. 

29. Ind.—Doe v. Etoter, 2 Ind. 262. 

30. Ind.—^Doe v. Harter, supra. 

31. Ind.—Doe v. Harter, supra 

32. Va—^Baldwin v. Norton Hotel, 
175 S.R 761, 163 Va 76. 

Abuse of process see Infra § 119. 
Crlmlnal process see Criminal Law 
§ 1 . 

Maliclous use of process see infra $ 
119. 

Return and proof of Service see in¬ 
fra § 90. 

Trustee process see Gamishment S 
1 a 

Monltlon 

(1) A monltlon is a summons or 
citation.—Wharton L. Lex. 
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ities on the question, such as “color of process,”33 
“judicial process,”34 "process of court,”36 “returna- 
ble process/*^® and “summary process.”37 

(2) Summons; Citation 

A summons Is a means whereby the defendant Is 
notifled to appear at the proper time and place to an- 
swer the complaint against him and in some Jurisdic. 
tions Is regarded as process. 

The word “summons” in connection with proc¬ 
ess has been variously defined,38 as, for example, 
the first process in the institution of an action 
whereby defendant is notified to appear at the 
proper time and place to answer the complaint 
against him;88 the process whereby parties de¬ 


fendant are brought into court so as to give the 
court jurisdiction of their person;^® the process 
by which defendant is summoned to court a 
means supplied by the law to the assertion of juris¬ 
diction a notice to bring a party into court 
a notice required to be g^ven to defendant by plain- 
tiff so that defendant may know where to meet 
plaintiff in order to present and protect himself 
against the claim;^^ and a means of notifying de¬ 
fendant of the suit and ordering him to appear 
in court.^® It has also been described as the in- 
stmment running in the name of the state, issuing 
out of the court having jurisdiction of the action, 
directed to a ministerial officer, commanding him 


(2) Monition Is a process In the 
nature of summons.—St. Louis v. 
Richeson, 76 Mo. 470, 484. 

«Usrotloe of motlon,” is substitute 
for writ and declaratlon in common- 
law actions, and notifies defendant 
when and where he is to appear and 
sets forth cause of complaint.— 
Baldwin v. Norton Hotel, 176 S.H. 
761, 163 Va. 76. 

‘Access issned on aay flnal Jud^r- 
xnent” does not include an order of 
commitment, issued by an examin- 
ing magistrate, to hold a prlsoner 
for trial.—Ex parte Crowell, 264 P. 
642. 39 Okl.Cr. 201—60 C.J. P 446 
note 77. 

''Process regtitlrlag the arrest of 
any person*’ is process that com- 
mands restraint of the person.— 
Webster v. Bennett, 226 N.W. 684, 
247 Mich. 616—60 C.J. p 446 note 78. 

33. "Color of process” is a process 
sufficient In form and apparently 
valid.—^Barfield v. Turner, 8 S.E. 116, 
101 N.C. 367—11 ajr. p 1227 note 39. 

34. "Judldal process” 

In its narrower sense, the means 
of compelling defendant to appear 
in court for suing out the original 
writ in civil and, after indictment, 
criminal cases.—State v. Guilbert, 
47 N.B. 661. 66 Ohlo ISt. 675, 60 Am. 
S.R. 756, 38 L.RJL 619—34 C.J. P 
1185 note 65. 

35. "Process of court” clearly in¬ 
cludes a proceeding to set oiC one 
judgment against another.—Atkln- 
son V. Pittman, 2 S.W. 114, 47 Ark. 
464. 

36. ^ “Betnmable process” 

A term used to designate process 
on which the officer receiving it is 
bound to certify hia doings.—Utica 
City Bank v. Buell, 9 Abb.Pr.,N.Y.. 
386, 17 How.Pr. 498. 

37. "Susumary process” 

(1) Process is summary when it 
is immediate or Instantaneous and 
emanates and takes eifect without 
intermediate appllcations or delays. 
—Gaines v. Travis, D.C.N.T., 9 P. 
Cas.No.5,180, Abb.Adm. 422. 


(2) Summary process cannot be 
extended beyond cases expressly au- 
thorized by law.—Adams v. Ross 
Amusement Co., 161 So. 601, 182 La. 
252— Foret v. Stark. La-App., 16 So. 
2d 79. 

(3) An action for restltutlon of 
property by summary process does 
not lie.—^Poret v. Stark, supra. 

(4) A litigant cannot, by coupling 
a summary action with an ordlnary 
action, deprlve defendant of his 
right to have the ordinary action 
instituted legally through Service of 
the petition and citation and not by 
rule or summary process.—^In re A. 
A. A Auto Wrecking Co., 200 So. 16, 
196 Iia. 722—Dunlap v. Ramsey & 
Dunlap, 184 So. 710, 191 La. 168. 

(5) Right to summary process im- 
plies pendency of suit between par¬ 
ties and is confined to incidental 
matters arising during the contesta- 
tion, except where summary pro- 
ceeding is expressly allowed by law. 
—^Poret V. Stark, supra, 

38. S.C.—^Lybrand v. State Co., 184 
S.B. 680, 179 S.C. 208, 104. AL.R. 
1118. 

"Summons** deflned generally see the 
C.J.S. definition Summons, also 60 
C.J. p 1020 note 13 et seq. 

ITot a pleadlng 

N.D.—^A1 G. Barnes Amusement Co. 
V. District Court in and for Ram¬ 
sey County, Second District, 268 
N.W. 897, 66 N.D. 727, 

Writ as aunuuoiLB 

U. S.—Wilson V. Winchester & P. R. 
Co., C.C.W.Va., 82 P. 16, 17, af- 
flrmed 99 P. 642, 41 C.C.A 216. 

71 C.J. p 1627 note 83. 

39. N.T.—Ackerman v. Berrlman, 
114 N.T.S. 937. 61 Mlsc. 166. 

40. Mo.—State ex rei. Minihan v. 
Aronson, 166 S.W.2d 404, 360 Mo. 
309—St. Ferdinand Sewer Dist. of 
St. Louis County v. Tumer, Mo. 
App., 208 S.W.2d 86. 

Utah.—Swetnam v. Dalby, 79 P.2d 
20, 96 Utah 74. 

60 C.J. P 1020 note 17. 
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41- N.M.—^Bourgeious v. Santa Pe 
Trall Stages, 96 P.2d 204, 43 N.M. 
463. 

42. S.C.—^Lybrand v. State Co., 184 
S.E. 680, 179 S.C. 208, 104 AL.R. 
1118—Southern Cotton Oil Co. v. 
Hewlett, 93 B.B. 195, 107 S.C. 533 
—Wren v. Johnson, 40 S.E. 937, 62 
S.C. 645. 

43. Mo.—^Riesterer v. Horton Land, 
etc., Co., 61 S.W. 238, 160 Mo. 141. 

60 C.J. p 1020 note 18. 

SinoLilar deflxLltlon.B 

(1) Summons is a notice to de¬ 
fendant that proceedings have been 
instituted and that judgment there- 
in will be taken against him if he 
fails to answer. 

Cal.—^Pinon v. Pollard, 158 P.2d 264, 
69 Cal.App.2d 129. 

Minn.—Tharp v. Tharp, 36 N.W.2d 1, 
228 Minn. 23—Griffln v. Paribault 
Pair & Agricultural Ass*n, 280 N. 
W. 7, 208 Minn. 97—Schultz v. 
Oldenburg, 277 N.W. 918, 202 Minn. 
237—Planary v. Kusha, 173 N.W. 
652, 143 Minn. 308. 

Wash.—Roth v. Nash, 144 P.2d 271, 
19 Wash.2d 731. 

60 C.J. p 1020 note 22 [d] (1). 

(2) Summons is mere notice in- 
forming defendant of action and 
need to answer complaint withln 
specified time.—^Mutasig v. Hope, 168 
P.2d 110, 176 Or. 368—Whitney v. 
Blackburn, 21 P. 874, 17 Or. 664, 11 
Am.S.R. 867. 

44. N.D.—James River Nat Bank 
V. Haas, 16 N.W.2d 442, 73 N.D. 
374. 16'4 AL.R. 1006. 

A smnmoxLB ad respondaaiduin is 
the process issuing in a civil case 
at law notifying defendant therein 
named that he must appear on day 
designated and thereupon make an¬ 
swer to plalntlirs statement of his 
cause of action.—^Walker Pertillzer 
Co. V. Race, 166 So. 283, 123 Pia. 84, 
105 AL.R. 341. 

45. Ky.—Louisville & N. R. Co. v. 
Little, 95 S.W.2d 253, 264 Ky. 679. 

Mo.—State ex rei. Minihan v. Aron¬ 
son, 165 S.W.2d 404, 350 Mo. 309. 



§§ 1-2 

to execute it, and certify to- tlie court how he ex- 
ecutes it.**® 

A summons is to be distinguished from other 
proceedings or remedies.^7 Jn some jurisdictions 
a summons is not process,^® at. least where the 
summons is issued or signed merely by plaintiff 
or his attorncy.*^® In other jurisdictions a sum¬ 
mons has been regarded as process,®^^ including a 
summons from a justice’s court^i and a summons 

in garnishment.52 

Short summons is a process authorized in some 
of the States, to be issued against an absconding, 
fraudulent, or nonresident debtor, which is return- 
able in a less fiumber of days than the ordinary 

writ.53 

Citatidn. A citation is usually the original proc¬ 
ess in any proceeding where used, and is in that 
respect analogous to the writ of capias or summons 
at law, and the subpoena in chancery.^^ A citation 
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has been held to be process,55 but there is also 
authority to the contrary.®® 

(3) Warrant 

A warrant, such as a warrant for arrest or a search 
warrant, fs process. 

A warrant is the process by which a party is 
brought into court.®^ ‘The term may be applied to 
processes in civil, as well as criminal, proceedings.®* 
A warrant,®® such as a warrant iox arrest®® or a 
search warrant,constitutes process. On the oth¬ 
er hand, certain warrants have been held not to 
constitute process,®^ such as a warrant of commit- 
ment by which criminals are transported from the 
court to the place of commitment.®® 

§ 2. Necessity and Use in Judicial Proceed- 
ings 

'in the absence of a valld waiver, process Is neces- 
sary in judicial proceedlngs. 


PROCESS 


46. Mo.—^Horton v. Kansa^ City, 
etc., R. Co., 26 Mo.App. 349. 

60 C.J. p 1020 note 19. 

Stumnons Is comnand of sover- 
eigXL by whose authority tribunal 
issulng: it was establlshed that of- 
£Lcer or person to whom summons Is 
directed execute it, or do acts there- 
in specifled.—Prewitt v. Caudill, 68 
S.W.2d 964, 2fi0 Ky. 698. 

47. Mo.—State ex rei. Gardner v. 
Hali, 221 S.Wi 708, 282 Mo, 425. 

60 C.J. P 1020 note 22 [i]. 

48. Or.—^Mutzig v. Hope, 168' P.2d 
110, 176 Or. 368. 

Wash,—Roth v. Nash. 144 P.2d 271, 
19 Wash.2d 731. 

■VT-is.—State ex rei. Walling v. Sulli- 
van, 13 N.‘W.2d 660, 246 Wis. 180, 
164 A.I..R. 841. 

60 C.J. p 442 note 33. 

Not judicial process 
CaJ.—^Harrlngton v. Superior Court 
in and for Placer County, 228 P. 
16,‘l94 Cal. 185. 

60 C.J. p 1020 note 22. 

Iu old sense of belng’ a writ issued 
by the court it is not , process. “We 
termed it process or in the nature 
of process.”—James River Nat. Bank 
V. Haas, 16 N.W.2d 442, 445. 73 N.D. 
374, 164 A.Ii.R. 1005—^A1 G. Bames 
Amusement Co. v. District Court in 
and for Ramsey County. Second Dis¬ 
trict 268 N.W. 897, 899, 66 N.D. 727, 
731. 

Zu ISluuesQta 

(1) A stumnons is not process, at 
least within Const art 6, S Pi'o- 
vidlns; that all process shall run In 
the name of the state.—Tharp v. 
Tharp, 36 N.W.2d 1, 228 Minn. 23— 
Oriffln Faribault Fair & Agricul- 


tural Ass’n, 280 N.W. 7, 203 Minn. 
97—^Schultz V. Oldenburg, 277 N.W. 
918, 202 Minn. 237—Flanery v. 

Kusha, 178 N.W. 662, 143 Minn. 308, 

6 A.L.R. 838—Piano Mfg. Co. v. 
Kaufert, 89 N.W. 1124, 86 Minn. 13— 
Whitewater First Nat. Bank v. 
Bstenson, 70 N.W. 776, 68 Minn. 28— 
Hanna v. Russell, 12 Minxi 80. 

(2) However, it has also been 
held, at least for certain purposes, 
that a summons is process.—Schil- 
ling V. Odlebak, 224 N.W. 694, 177 
Minn. 90—Sherman v. Gundlach, 38 
N.W. 649, 37 Minn. 118—Hinkley v. 
St. Anthony Falis Water Power Co.,' 
9 Minn. 65. 

49- Wis.—Hammond - Chandler 

Liumber Co. v. Wlsconsin Indus- 
trial COmmn., 168 N.W, 292, 168 
Wis. 696, 

60 C. J. P 442 note 34. 

50. Mo.—State ex rei. Minihan v. 
Aronson, 165 S.W.2d 404, 360 Mo. 
309. 

N.Y.— Corpus Juxls oited tu Federal 
Motorship Corp. v. Johnson & Hig- 
gins, 77 N.Z.S.2d 62, 67, 192 Misc. 
401, affirmed 86 N.T.S.2d 667, 275 
App.Div. 660, motion dismissed 87 
N.B.2d 63, 299 N.Y. 673, and appeal 
dismissed 87 N.B.2d 686, 299 N.Y. 
793, 

Pa.—Snyder v. Temple, 16 Pa.Dist. & 
go. 712. 

50 aX P 442 note 36. 

Fonu of process 

Mo.—State ex rei. Gardner v. Hali, 
221 S.W. 708, 282 Mo. 426. 

51. Cal.—^Nellis v. Justices’ Ct, 129 
P. 472, 20 CaLApp. 394. 

Ga.—^Hyfield v. Sims, 16 S.B. 990, 
90 Ga. 808. 


52. Okl.—^Emerson v. Emerson, 266 
‘p. 1078, 130 Okl. 140. 

50 C.J. p 443 note 38. 

53. Black L.D. 

58 C.J. P 699 note 86. 

54. N.J.—Grondas v. Gondas, 134 A. 
616, 618, 99 N.J.Bq. 473. 

**Citation” deflned generally see 14 
C.J.S. p 1126 notes 26-29. 

55. N.J.—Sheldon V. Sheldon, 134 A. 

904, 100 N.J.Eq. 24^—<jrondas v. 

Gondas, 134 A. 616, 99 N.J.Eq. 473. 

56. La.—^Herndon v. Wakefleld- 
Moore Realty Co., 79 So. 318, 143 
La. 724. 

57. N.D.—DufCy v. Averitt, 27 N.C. 

‘ 466. 

“Warrant” deflned generally see the 
C.J.S. definition Warrant, also 67 
C.J. p 603 note 20 et sea. 

58. Tex.—^A. H. Belo & Co. v. Smlth, 
42 S.W. 860, 91 Tex. 221. 

67 C.J. p 604 note 37. 

59. Miss.—Cooper v. State, 10 So.2d 
764, 193 Miss. 672. 

50 C.J. P 443 note 58. 

60. Miss.—Corpus Jtirls oited iu 
Cooper V. State, 10 So.2d 764, 193 
Miss. 672. 

60 C.J. P 443 note 59. 

61. Okl.—^Dunn v. State, 26T P. 279, 
40 Okl. Cr. 76. 

50 C.J. p 443 note 60. 

Search warrant gezierally see the C. 
J.S. title Searches and Seizures §§ 
63-84, also ,66 C.J: p 1184 note 22; 
et seq. 

62. Warrant to coUe^ taxes 

Colo.—^Haley v. Elliott, 26 P. 669, 16: 
Colo. 159. 

60 C.J. p 443 note 61. 

83. U.S.—U. S. Tanner, Ct.Cl., 13: 

S.Ct. 436, 147 U.S. 661, 67 L,EcL 
321. 
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§ 2 


Courts cannot function without the use o£ proc- 
ess.®^ In the absence of a valid waiver, process 
is necessary®^ in order to acquire jurisdiction, as 
discussed in Courts § 83 b, to proceed against a 
person named as a party defendant,to call on 
defendant to answer,®^ to warrant an adjudication 
by the court of the property rights of persons in- 
terested in the subject matter of the controversy,6S 
and to authorize an order in summary proceedings 
in personam against a third person not a party to 
the suit.®® In some jurisdictions the issuance of 
process is necessary in order to commence an ac- 
tion.*^® The foregoing rules are applicable even 
though defendant has knowledge of the suit^i In 


an in rem proceeding, the rights of the parties in- 
terested in the res are affected and they are en- 
titled to notice, although it is only constructive, 
regardless of whether property is seized in the 
proceeding or is already under the control of the 
court.72 

Purpose of process. The objects to be accom^ 
plished by process are several.'^® The object, pur¬ 
pose, or office of a summons or other process is to 
give the court jurisdiction of the person of defend¬ 
ant;*^^ to bring him into court to answer the com- 
plaint or petition;^® to afford him an opportunity 
to be heard on the claim made against him;*^® and 


04 ^ XJ.S.—^In re Gannon, D.C.Pa., 27 
F.2d 362. 

N.T.—In re Galvin's Estate, 274 N. 
T.S. 846, 153 Misc. 1. 

Vt.—Ford V. Smead, 194 A. 369, 109 
Vt. 129. 

65. U.S.—Foster-Milburn Co. v. 
Knight. C.A.N.T., 181 F.2d 949— 
Thompson v. Galllen, C.C.A.Pa., 
127 F.2d 664, certiorari denied 63 
S.Ct 64, 317 U.S. 662, 87 L.Bd. 632 
—Creasy v. U. S., D.C.Va„ 20 F. 
Supp. 280—^Adair v. Bmployers* 
Relnsurance Corporation, D.C.Tex., 
10 F.Supp. 726. 

Arlz.—^Hewins v. Weller, 36 P.2d 
799, 44 Ariz. 309. 

Ark.-^o 6 dyear Tire & Rubber Co, v. 
Meyer, 191 S.W.2d 826, 209 Ark. 
383. 

Cal.—Qoland v. Peter Nolan & Co., 
60 P.2d 183, 16 Cal.App.2d 696. 

Oa.—Jackson v. Jackson, 35 S.E.2d 
268, 199 Ga, 716—Kimsey v. Hali, 

' 23 S.E.2d 196, 68 Ga.App. 409. 

Miss.—Corpus Juris dted in Town- 
send V. Beavers, 188 So. 1, 3, 186 
Miss. 312, suggestion of error 
overruled 189 So. 90, 186 Miss. 312. 

Mo.—Corpus Juris ftuoted iu State 
ex rei. Ferrocarriles Naclonales De 
Mexico V. Rutledge, 66 S.vv.2d 28, 
37, 831 Mo. 1016, 86 A.L.R, 1376, 
certiorari denied Ferrocarriles Na- 
cionales De Mexico v. Rutledge, 
63 S.Ct. 689, 289 U.S. 746, 77 L.Ed. 
1492. 

N.J.—^Williams v. Board of Bduca- 
tion of Trenton, 12 A.2d 127, 124 
N.J.Law 380. 

N.Y.—Kissam v. Ferguson, 11 N.T. 
S.2d 34. 

Tex.—Gilbert v. I^obley, Clv.App., 
214 S.W.2d 646—^Burrage v. Hunt, 
Civ.App., 147 S.W.2d 632, error dis- 
missed, judgment correct. 

W.Va.—^Bvans v. EteJe, 60 ,S.E.2d 682, 
131 W.Va. 808.. 

60 C.J. p 446 note 84. 

Summary proceedings see the C.J.S. 
title Summary Proceedings 5 1 et 
seq, also 60 C.J. p 1013 note 1 et 
seq. 


FaUure to oomply with statute as to 
asstuned name 

Failure of defendants to comply 
with statute respecting certificate to 
be flled by person transacting busi- 
ness under assumed name did not re- 
lieve plaintlifs from the necessity, 
in order to bring defendant into 
case, to have legal process duly 
served on defendant according to 
express requirements, of statute.— 
Deverton v. Unwin, 49 A.2d 472, 72 
R.I. 204. 

Duty rests on plaiutlff to give no¬ 
tice by Service of a valid summons. 
—Williams v. Cooper, 24 S.B.2d 484, 
222 N.C. 689. 

66. U.S.—Creasy v. y. S., D.C.Va., 
20 F.Supp. 280. 

Md.—^Harvey v. Slacum,.2d A.2d 276, 
181 Md. 206.« 

Tex.—Gilliiert v. Lobley, Clv.Ap^p., 
214 S.W.2d 646. 

60 C.J. P 44,6 note 86. 

67. Ga.—^Brown v. Tomberlln, 73 S. 
B. 947, 137 Ga. 696. 

Mlnn.—Muritha v. Olson, 21 N.W.2d 
607, 221 Minn. 240. 

6& Mich.—Straus v. Central Detroit 
Realty Co., 12 N.W.2d 402, 307 
Mich. 669. 

50 C.J. P 446 note 88. 

69. U.S.—^Howden v. Standard Ship- 
buildlng Corp., O.C.A.N.T., 17 P. 
2d 630. 

Necessity of notice or summons in 
summary proceedings generally 
see Summary Proceedings § 4, also 
60 C.J. p 1016 note 23 et seq. 

70. Pa.—^Jones v. Aaronson, 97 Pa. 
Super. 129. 

50 C.J. p 446 note 9i 

71. Alaska.—^U. 6. v. Hoxie, t Alds- 
ka 201. 

Cal.—Waller v, Weston, 67 P. 892, 
126 Cal, 201. 

60 C.J. p 447 note 94. 

Knowledge of action as sufficient to 
confer Jurisdiction on court see 
Courts § 83 b (1). 

72. N.H.—Hollis V. Tilton, 6 A.2d 
29, 90 N.H. 119, reheard 6 A.2d 763, 
90 N.H. 119. 


Seizure and sale of realty 

Service of notice on debtor is es- 
sential to validity of any seizure 
and sale of real estate to enforce 
payment of debt,—^La Plaq Realty v. 
Vaughan, 24 So.2d 870, 209 La. 481. 

73. Fla.—^Arcadia Citrus Growers 
Ass’n V. Hollingsworth, 185 So. 
431, 135 Fla. 322. 

74. D.C:—Craig v. HeiI, Mun.App., 
47 A.2d 871. 

Fla.—State ex rei. Merritt v. Heffer- 
nan, 196 Sb. 146, 142 Fla. 496, 127 
A.L 1 .R. 1263. 

lowa.—In re Duro's Estate, 18 N.W. 

2d 199, 236 lowa 166. 

Mo.—Coerver v. Crescent Lead & 
Zinc Corporation, 286 S.W. 3, 315 
Mo. 276. ■ 

Pa.— Corpus JUrlB dted iu Null v. 
Staigbr,' 4 A.2d 883, 885, 333 Pa. 
370. 

|S.C.—Ralnes v. Poston, - 38 S.E.2d 
146, 208 S.C. 849—^Beard-Laney, 

Inc. V. Darby, 38 S.B.2d 1, 208 S. 
C. 313—^Jenklns v. Penn Bridge 
Co., 53 S.B. 991, 73 S.C. 626. 

Tex.—Wagner v. Urban, Civ.App., 
170 S.W.2d 270^Kost Furniture 
Co. V. Los Angeles Perlod Furni¬ 
ture Co., Civ.App., 147 S.W.2d 862 
—^Bozeman v. Arlington Heights 
Sanitarlum, Civ.App., 134 S.W.2d 
850, error refused. 

60 C.J. p 447 note 2 . 

‘*ProoelB8 is «mploybd only to oh- 
tain Jurisdiction over the person of 
the defendant.”—Haggerty v. Sher- 
burne Mercantlle Co., 186 P.2d 884, 
890, 120 Mont. 386. 

75. Ala.— Corpus Juris dted In 
Oden V. McCraney, 179 So. 191, 
193, 236 Ala. 363. 

Mich.—Westgate v. Dunn, 289 N.W. 

161. 291 Mich. 286. 

50 C.J. p 447 niote 3. 

76. Ark.—Southern Kansas Stage 
Lines Co. v. Holt, 90 S,W.2d 473, 
192 Ark. 166. 

Idahp.T-:CbnpnB Juris dted in Mat- 
'tic^, V. Babcock, 20 P.2d 207, 208, 
62 Idaho 653. 

Ky.—^Rosenberg v. Bricken, 194 S.W. 
2d 60, 302 Ky. .124, 164 A.L.R. 526. 
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52 

to notify him that he is sued,'^'^ that plaintiff claims 
to have a cause of action,'^^ and seeks a judgment,’^® 
against him, and that he is required to appear and 
answer*® at a certain time and place.^^ In some 
jurisdictions one of the objects of process is to 
inform defendant of the nature of the action.^^ 
Process is for the sole benefit of defendant it 
is not required for the protection of plaintiff.84 

Waiver. If expressly required by statute as com- 
mencement of a suit, the issuance of process can- 


not be waived,85 but otherwise, and sometimes as 
a resuit of express statutory authorization, a de¬ 
fendant who is sui juris may waive issuance of 
process.*® The issuance of process is to be waived 
in such manner as the statute may direct.*^ The 
waiver or acknowledgment must refer to some par- 
ticular action intended to be instituted in some 
particular court.** A waiver may be executed be- 
fore the commencement of the action** unless such 
a waiver is prohibited by statute.** Where de- 


Mont.—Hasrsrerty v. Sherburne Mer- 
cantile Co., 186 P.2d 884, 120 Mont. 
386. 

3Sr.J.—Kurilla v. Roth, 38 A.2d 862. 
132 N.J-Law 218. 

N.Y.—^In re Renard*s Estate, 39 N. 
T.S.2d 968. 179 Misc. 885—Oodlingr 
V. Codling, 83 N.T.S.2d 86. 

S.C.—^Beard-Laney. Inc. v. Darby, 38 
S.E.2d 1. 208 S.C. 313. 

Va.—^Eiatt v. Tompklns. 10 S.E.2d 
489, 176 Va. 82. 

50 C.J. p 447 note 4. 

77. U.S.—^Murphy v. Campbell Soup 
Co.. D.C.Mass., 44 P.2d 214— 
Creasy v. XJ. S.. D.C.Va., 20 F.Supp. 
280. 

E.C.—Craiff v. Heil. MumApp., 47 

A. 2d 871. 

Fla.—Gribbel v, Henderson. 10 So.2d 
734, 151 Fla. 712, reheard 14 So.2d 
809, 153 Fla. 397—State ex rei. 
Merritt v. HelTernan, 195 So. 145. 
142 Fla. 496. 127 A.Li.R. 1263— 
Arcadia Citrus Growers Ass’n v. 
Hollingrswortli. 185 So. 431. 135 Fla. 
322. 

Ky.—^Taylor v. Howard, 208 S.W.2d 
73, 306 Ky. 407—^Rosenberg: v. 

Bricken, 194 S.W.2d 60. 302 Ky. 
124, 164 A.L.R. 525. 

Minn.—^Peterson v. W. Davis & Sons, 
11 N.W.2d 800, 216 Minn. 60. 

Mo.—State ex reL Mills Automatic 
Merchandisins: Corporation v. Ho- 
8ran. 103 S.W.2d 495, 282 Mo.App. 
291. 

Mont.—^Haggerty v- Sherburne Mer- 
cantile Co., 186 P.2d 884, 120 Mont. 
386. 

N.J.—^Kurilla v. Rot^ 38 A.2d 862, 
132 N.J.L,aw 213. 

N.M.—Bourgeious v. Santa Pe Trail 
States, 95 P.2d 204. 43 N.M. 453. I 
N.Y.—Prosperity Co. v. American 
Laundry Machinery Co., 67 N.T.S. 
2d 669, 271 App.Div. 622, afflrmed 
74 N.B.2d 188. 297 N,Y. 486. 

N.C.—^Moseley v. Eeans. 24 S.E.2d 
630, 222 N.C. 731. 

N.D.—AI G. Barnes Amusement Co. 
V. District Court in and for Ram- 
sey County, Second District, 268 
N.W. 897, 166 TSr.D. 727. 

Ohlo.—^Maloney v. Callahan. 188 N. 

B. 656, 127 Ohlo St. 887—Abraham 
V. Akron Sausage Co., 155 >7.E. 254, 
255. 23 Ohio App. 224—~G[nman v. 
Radjevlck. 2 Ohio Supp. 179. 

S,C.—Raines v. Poston, 38 S.E.2d 145, 


208 S.C. 349—Beard-Laney, Inc. v. 
Darby, 38 S.E.2d 1, 208 S.C. 313. 
Tex.—Wagner v. Urban, Civ.App., 
170 S.W,2d 270—Kost Furniture 
Co. V. Los Angeles Period E^irni- 
ture Co., Civ.App., 147 S.W.2d 862 
—^Bozeman v. Arlington Heights 
Sanitarium, Clv.App., 134 S.W.2d 
350, error refused. 

Va.—^Light V. City of Danville, 190 
S.B. 276, 168 Va. 181. 

WIs.—^Westport Tp. v. City of Madi- 
son, 19 N.W.2d 309, 247 Wis. 326. 
50 C.J. p 447 note 5. 

78. La.—^Brannin v. Clements, App., 
142 So. 621. 

S.D.—Bradey v. MueUer, 118 N.W. 
1035, 22 S.D. 534. 

79. N.T.—Stuyvesant v. Well, 60 N. 

, E. 738, 167 N.T. 421, 53 L.R.A. 562 

—^Barth V. Owens. 85 N.T.S.2d 632. 
178 Misc. 628. 

80. Fla.—Arcadia Citrus Growers 
Ass*n V. Hollingsworth, 185 So. 
431, 135 Fla. 322. 

Minn.—^Peterson v. W. Davis & Sons, 
11 N.W.2d 800, 216 Minn. 60. 

N.D.—AI G. Bames Amusement Co. 

V. District Court in and for Ram- 
sey County, Second District, 268 N. 

W. 897, 166 N.D. 727. 

S.D.—^Bradey v. Mueller, 118 N.W. 
1035, 22 S.D. 534. 

81- D.C.—Craig v. Heil, Mun.App., 
47 A.2d 871. 

Fla.—Gribbel v. Henderson, 10 So.2d 
734. 151 Fla 712, reheard 14 So.2d 
809, 153 Fla 397—^Arcadia Citrus 
Growers Ass'n v. Hollingsworth, 
186 So. 431, 135 Fla 322. 

N.D.—^A1 G. Barnes Amusement Co. 
V. District Court in and for Ram- 
sey County, Second District, 268 
N.W. 897, 166 N.D. 727. 

Va.—Hiatt v. Tompkins, 10 S.E.2d 
489. 176 Va 82, 

50 C.J. p 447 noto 9. 

82. Lia—W eldon v. Gandy, AlPp., 
195 So. 655. 

Or.—Smith v. Ellendale Mill Co., 4 
Or. 70. 

83. Tex.—Mosaic Templars of 
America v. Gaines, Civ.App., 266 
S.W. 721. 

84- Tex.—^Mosaic Templars of 
America v. Gkiines, supra 

85. S.D.—Ramsdell v. Duxberry, 85 
N.W. 221, 14 S.D. 222. 
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-Waiver of: 

Defects in process see infra $ 
113. 

Service of process see infra 5 25. 

86. Ala—Oden v. McCraney, 179 So. 
191, 235 Ala 363. 

Ga—^Henry & Co. v. Johnson, 173 S. 
E. 669, 178 Ga 541—Penn Tobacco 
Co. V. Demon, 34 S.B. 679, 109 Ga. 
428—Jones v. Bland, 27 S.B.2d 102, 
69 GaApp. 883. 

Mont.—Haggerty v. Sherburne Mer- 
cantlle Co., 186 P.2d 884, 120 Mont. 
386. 

N.J.—Williams v, Board of Educa- 
tion of Trenton, 12 A.2d 127, 124 
N.J.Law 380—Chambers v. Boldt, 
8 A2d 73, 123 N.J.Law 111—Goth- 
am Credit Corporation v. Powell, 
38 A.2d 700. 22 N.J.Misc. 301. 

N.C.—Spence v. Granger, 176 S.B. 
824, 207 N.C. 19. 

S.C.—^Beard-Laney, Inc. v, Darby, 38 
S.B.2d 1, 208 S.C. 313. 

Tex.—Battle v. Bddy, 81 Tex. 368. 

50 C.J. p 447 note 97. 

Capacity of Infant to waive process 
see Infants § 110 b. 

Oodefendant, residinsr la. different 
conaty, may waive issuance of sec¬ 
ond original and process.—James v. 
Bdward Thompson Co., 87 S.E. 842, 
17 GaApp. 578. 

87- Ga—Jackson v. Jackson, 35 S. 
E.2d 268, 199 Ga 716. 

Warrant or power of attorney as 
waiver of process see Judgments 
S 154 a 

88- Ga—^Henry & Co. v, Johnson. 
173 S.E. 659, 178 Ga 641. 

Otherwise it is void for nacertain- 

ty, if not against public policy as 
tending to use the court as a means 
of oppression and denying to defend¬ 
ant any fair opportunity to be heard. 
—^Henry & Co. v. Johnson, supra 
Waiver held iasiilILcieat 
Ga—^Henry & Co. v. Johnson, supra 

89. Ga—^Henry & Co. v. Johnson, 
supra 

9a Xa Texas 

(1) Under express provisions of 
Rev.St. 1926 art 2224, and prior stat- 
utes, waiver of process may not be 
executed prior to flling of suit.— 
Bragdon v. Wright, Tex.Civ.App., 142 
S.W.2d 703, error dismissed—0*Neal 
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fendant waives process, the necessity of process 
is dispensed with^l and the case stands in court 
as though process had issued.^^ Defendanfs right 
to defend is not impaired by such a waiver.93 

EjSFect of process. Where defendant has been 
duly brought into court by summons or other proc¬ 
ess, he is, in legal contemplation, in court until 
the action is disposed or he is otherwise dis- 
charged according to Iaw;95 and, generally speak- 
ing, he is in court for all purposes connected with 
the action®® and is required to take notice of all 
subsequent steps and proceedings.®^ However, de¬ 
fendant is not bourid to keep watch for new causes 
of action to which he was not summoned to an- 
swer.®® 

§ 3. - To Make, Substitute, or Strike Par- 

ty 

In the absence of a voluntary appearance, a peraon 
named in the record as a party is not In fact a party 


§§ 2-3 

to the action, uniess he has been duly brought In by 
legal process. 

A person named in the record as a party is not 
in fact a party to the action, uniess he has^been 
duly brought in by legal process®® 'or has volun- 
tarily appeared and submitted himself to the juris- 
diction of the court^ However, personal Serv¬ 
ice of process is not necessary to make one a 
party defendant, even though personal service of 
process or a voluntary appearance is a prerequi- 
site to a personal judgment.2 

Substitution of party. New or additional proc¬ 
ess may not be necessary on the substitution of a 
party plaintiff,® uniess an entirely different plain- 
tiff is substituted> In the absence of a voluntary 
appearance, process ordinarily must issue and be 
served on the party substituted where a party de¬ 
fendant is substituted® In some instances, how¬ 
ever, there may be a substitution of a party as de¬ 
fendant without Service of process,® as, for exam- 
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V. clymer, 62 S.W. 619, 21 Tex.Civ. 
App. 386. 

(2) However, It has been held that 
waiver may be dated before flllng of 
petition,—^Battle v. Eddy, 31 Tex. 
368. 

SI. Mont.—Hagrgerty v. Sherbume 
Mercantile Co., 186 P.2d 884, 120 
Mont. 386. 

50 C.J. p 447 note 98. 

92. Ala.—Tuskaloosa Wharf Co. v. 
Tuskaloosa, 38 Ala. 514. 

93. Fla.—Ochus v. Sheldon, 12 Fla. 
138. 

94. Ky.—^Mussmau v. Pepples, 49 S. 
W.2d 692, 243.Ky. 674. 

50 O.J. p 447 note 18. 

Jurisdiction of court as contlnulngr 
without further notice see Courts 
§ 88 . 

95. Mo.—^In re City of St. Joseph, 
263 S.W. 97, error dismlssed Cor- 
by's Estate v. City of St. Joseph, 
46 S.Ct. 361, 267 U.S. 678, 69 L.Ed. 
797. 

96. Ky.—Mussman v. Pepples, 49 S. 
W.2d 692, 243 Ky. 674. 

60 C.J. P 447 note 20. 

97. 111.—Shippert v. Shippert, 20 N. 
E.2d 697, 371 111. 267. 

Ky.—^Mussman v. Pepples, 49 S.W. 

2d 592, 243 Ky. 674. 

60 C.J. p 447 note 21. 

Necessity of process on filinsr amend- 
ed or cross pleadingr see infra § 4. 
Notice of Interyeningr petition see 
Parties § 67 d. 

98. Ohio.—G-eese v. Murphy, 8 Ohio 
Supp. 62. 

99. U.S.—Gerpns Jnrls guoted In 

Tex-O-Kan Flour Mills v. TCJnited 
States, D.C.Tex., 49 F.Supp. 616, 
623. 

Ga.—Corpus Jnxls guoted In Webb 


& Martin v. Anderson-McGriff 
Hardware Co., 3 S.E.2d 882, 884, 
188 Ga. 291. 

Ky.— Corpus JUris cited in McComas 
V. Hull, 118 S.W.2d 640, 641. 274 
Ky. 192—De Wolf v. Malletrs 
Heirs, 83 Ky. 214, 3 Dana 214. 
La—^Buckner v. Watt, 19 La 211. 
Tex.— Corpus Juris oiisd in National 
Surety Co. v. United Brick & Tlle 
Co., Civ,App., 71 S.W.2d 987, 939, 
error dlsmissed. 

47 C.J. p 16 note 30—60 C.J. P 447 
note 24. 

Notice and process on Intervention 
see Parties S 67 d. 

Process where new party is added 
see Parties § 80 g*. 
aCere naaiing of person in tltle of 
action does not make him a party 
to the action.—^Bennett v. BIrd, 261 
N.T.S. 640, 237 App.Div. 542, reargu- 
ment denied 262 N.T.S. 907, 238 App. 
Div. 786. 

1. U.1S.— Corpus Juris quoted in 
Tex-O-Kan Flour Mills v. United 
States, D.C.Tex., 49 F.Supp. 616, 
523. 

Ga— Corpus Juris guoted In Webb 
& Martin v. Anderson-McGriff 
Hardware Co., 3 S.E.2d 882, 884, 
188 Ga 291. 

Ky.— Corpus Juris cited in McComas 
V. Hull, 118 S.W.2d 540, 641, 274 
Ky. 192—De Wolf v. Malletis 
Heirs, 33 Ky. 214, 3 Dana 214. 

La—^Buckner v. Watt, 19 La 211. 
N.T.—Bennett v. Blrd, 261 N.T.S. 
640, 237 App.Div. 642, reargument 
denied 262 N.T.S. 907, 238 App.Div. 
786. 

Tex.—^National Surety Co. v. United 
Brick & 'Tlle Co., Clv.App., 71 S.W. 
2d 937. 

Wash.—Junkln v. Anderson, 120 P.2d 
548. 654, 12 Wash.2d 58, oplnlon 
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supplemented 123 P.2d 769, 12 

Wash.2d 68. 

47 C.J. p 16 note 81. 

Appearance generally see Appear- 
ances § 1 et seg. 

2. Va—^Norman v. Baldwln, 148 S. 
E. 831, 162 Va 800. 

Substituted service of process and 
Service by publlcation see infra §§ 
43-72. 

3. Mo.—^Meservey v. Pratt-Thomp- 
son Constr. Co., App., 291 S.W. 
174. 

60 C.J. p 448 note 27. 

Amendment to pleadings 
Service of summons is not In- 
dispensable to make a person a par¬ 
ty defendant, but amendment to the 
pleadings may be an appropriate 
method to accomplish such resuit in 
a proper case.—Simon v. City and 
County of San FranCisco, 180 P.2d 
393, 79 Cal.App.2d 590. 

4. Tex.—Armstrong v. Bean, 69 
Tex. 492. 

60 C.J. p 448 note 28. 

5. 111.—Heinz v. Radio Keith Or¬ 
pheum Western Vaudevllle Ex- 
change, 70 N.E.2d 216, 329 Ul-App. 
648. 

N.J.—Glbson Refrigerator Co. v. 

Brody, 146 A. 872, 7 N.J.MIsc. 647. 
Pa—^Helfstein v. Mllikovsky, 39 Pa 
Dist. & Co. 268. 

50 C.J. p 448 note 29. 

6. Change of defendanfs name from 
that of Corporation to that of indi- 
vidual doing business in corporate 
name, to correspond with facts, did 
not reguire service of new summons 
where individual had already been 
served.—Maloney v. Callahan, 188 
N.E. 656, 127 Ohio St 887. 
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ple, where the party substituted has misled plain- 
or where the substitution is that o£ a county 
for a county board of ’ coniniissioners,^ or of one 
agei^t or representative o£ the United States for 
another agent or representative,9 or of infant heirs 
for a deceased defendant, and they are served with 
the order making them parties.^^ Process need 
not be served on a party substituted as defendant 
or respondent where the statute permitting sub¬ 
stitution directs that such notice shall be served 
on the party substituted as the court shall seem 
just and reasonable.il 

Striking party. New or additional process is not 
necessary on the striking of a party.i^ 

§ 4. -After Filing of Amended, Supple- 

mental, or Cross Pleading 

a. Amended and supplemental pleading 

b. Cross pleading 

a. Amended and Supplemental Pleading 

The Issuance and Service of further or new process 


Is not necessary on the filing of an amendment whlch 
does not set up a new cause of action. 

An amended statement of the same cause of ac¬ 
tion does not necessitate the issuance and Service 
of further or new process but if a new cause 
of action is set up by amendment new process must 
issue,i4 at least where defendant has not answered 
the original pleading or otherwise appeared in 
the action.15 New process is not essential where 
defendant has answered the amended^® petition 
or where he has waived issuance of process on the 
amended pleading and it has been held that 
where defendant has pleaded • to the action, or 
otherwise entered an appearance therein, he is 
charged with notice of ali amendments thereafter 
filed, including amendments which set up a new 
cause of action, and new process is not. neces- 

sary.18 

Amendment as to maturity of note. Where the 
original petition alleges the existence and non- 
maturity of a note and an amendment alleging the 
maturity and nonpayment of the note is authorized 


7m misUeadixifir plalnUlf as to ideiu 
tity, etc. 

A driver of automobile may be 
substituted as party defendant with- 
out Service of process or a volun- 
tary appearance where, after acci¬ 
dent, such driver had given her sis¬ 
teres name to the driver of the other 
automobile and where such driver 
assisted in the preparation of the 
case for triai, was present at the 
trial, testided as a witness, and did 
not claim surprlse or ask for a con- 
tinuance.—Sidis v. Hosaia, 17 P.2d 
37, 170 Wash. 587. 

S. X.C.—^Pountain v. Pitt County, 
87 S.E. 990, 171 N.C. 113. 

■9. Ark.—Missouri Pac. R. Co, v. 
Johnson, 239 S.W. 788, 163 Ark. 
146—^Payne v. Stockton, 229 S.W. 
44. 147 Ark. 598. 

la Cal.—^Emeric v, Alvarado, 2 P. 
418, 64 Cal. 529. 

11. Pa—Commonwealth v. Haney, 
41 PaDist. & Co. 298. 

12. Ky.—Three Porks City Co. v. 
Commonwealth, 46 S.W. 363, 20 
Ky.L.. 149. 

Tex.—^Pecos, etc., R. Co. v. Porter, 
Civ.App., 166 S.W. 267. 

Notice on striking- party see Parties 
S 92 a 

13. Ark-—Smith v. iSmith, 79 S.W. 
2d 265, 190 Ark. 418. 

Ky.—City of Madisonville v. Nisblt, 
39 S.W.2d 690, 239 Ky. 366. 

N.C.—^BumgEumer v. Bumgarner, 68 
S.EI.2d 360, 231 N.C. 600. 

Ohio.—^Maloney v. Callahan, 188 N. 
3BL 656, 127 Ohio St. 387—Harding 
Y. Talbott, 22 N.B.2d 221, 60 Ohio 
App. 523. 


Tex.—American Indemnity Co. v. 
Hidalgo County, Civ.App., 146 S. 
W.2d 1076, error refused, 

W.Va—State v. A. R. Kelly & Co., 
33 S.B.2d 230, 127 W.Va 418. 

50 C.J. p 448 note 35. 

Aanenflmeatg not zeaui^rlng &ew proc¬ 
ess 

(1) Change in relief sought or in 
amount of damages ascertalnable 
after institution of action.—John- 
ston V. Federal Laud Bank of Oma¬ 
ha, 284 N.W. 393, 226 lowa 496. 

(2) Changing capacity in which 
plaintiff sues. 

Ga—^Bolton v. White, 158 S.B. 436, 
43 GaApp. 13. 

N.T.—Johnson v. Phmniz Bridge Co., 
121 N.T.S. 699. 

(S) Changing name of plaintiff.— 
Sun Ins. Office v. Budreck, Ind.App., 
91 N.E.2d 364. 

(4) Other amendments.—City of 
Madisonville v. Nisbit, 39 S.W.2d 
690. 239 Ky. 366—50 C.J. p 448 note 
36 [a]. 

Amendment not snbjecting addition¬ 
al pzoperty to snlt 
Under some statutes, it is express- 
ly provided that whenever a petition 
has been duly flled and citation 
thereon has been duly served by 
publication, plaintiff may, at any 
time prior to entering the decree, by 
leave of court ffie amended and sup¬ 
plemental pleadings which do not 
subject additional property to said 
suit wlthout the necessity of reclt- 
ing defendant.—^Broughton v. Hum- 
ble Oil & Refining Co., Tex-Clv.App., 
105 S.W.2d 480, error refused. 
Severance of tort and eqnity action 
Where pursuant to statute a tort 
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and equlty action were severed by 
orders on motions to dismiss and 
strike cause of action, it was un- 
necessary to serve a second spm- 
mons or amended complaints.—Ros- 
en V. Goldsteln, 254 N.T.S. 71, 234 
App.Uiv. 872. 

14. Ky.—MadisonvUle v. Nisblt, 39 
S.W.2d 690, 239 Ky. 366. 

Mass.—^New Bngland Oil Refining 
Co. V. Canada Mexico Oil Co., 174 
N.B. 330, 274 Mass. 191. 

Tex.—Simmons v. Brannum, Civ. 
App., 182 S.W.2d 1020—^Poster v. 
National Bondholders Corporation, 
Civ.App., 123 S.W.2d 606, error dls- 
missed—^Tubbs v. First Nat. Bank, 
Civ.App., 48 S.W.2d 309. 

W.Va.—Staton v. Virginian Ry. Co., 
196 S.E. 601, 119 W.Va. 668. 

50 C.J. p 448 note 36. 

15- Tex.—^Phillips v. The Macca- 
bees, Civ.App., 50 S.W.2d 478. 

16. Ky.—^Fearon Lumber, etc., Co. 
V. Lawson, 178 S.W. 1121, 166 Ky. 
123. 

50 C.J. p 448 note 38. 

17. Okl.—^Jones v. Nelson, 10 P.2d 

408, 166 Okl. 236. . 

18. Tex.—Slattery v. Uvalde Rock 
Asphalt Co., CIv.App., 140 S.W.2d 
987, error refused—Phillips v. The 
Maccabees, Civ. App., 50 S.W.2d 
478. 

Where defendant has answered 
original petition, new process on an 
amendment setting up a new cause 
of action is not necessary.—^Farrell 
V. Gilbert, Tex.Oiv.App., 245 S.W. 
776—Puntney v. Moseley, Tex.Civ. 
App., 237 S.W. 1116. . 
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by a code provision, a summons on the amended 
petition is not necessary.i^ 

Amendment after sustainingi demurrer. On al- 
lowing an amendment after sustaining a demurrer 
to a petition, the court may order defendant to 
answer without further process.20 

Lack of appearance or personal Service, If any 
of defendants have not appeared, and the com- 
plaint is amended, it is necessary in a few juris- 
dictions that a summons he issued on the amended 
complaint and be served on such defendants .21 In 
other jurisdictions, however, it has been held that, 
where defendant has been served only by publica- 
tion and has not appeared, filrther and proper no- 
tice or process is necessary after a material amend¬ 
ment of plaintiff s pleading,22 but not after a mere 
formal amendment28 

Amendment to answer. No process is necessary 
on filing an amendment to an answer which con- 
tains only defensive matter,24 but new process is 
necessary where, after the entry of an order for 
judgment, defendant seeks to set up a wholly in- 
dependent action as an amendment to the answer.26 


Supplemental pieading. While no new summons 
or similar process ordinarily is needed for a sup¬ 
plemental petition,26 where a pieading which plain- 
tiif calls a supplemental complaint is in effect the 
institution of a new action, the issuance and Serv¬ 
ice of summons are necessary.27 

b. Oross Pieading 

Uniess requlred by statute, additional process on the 
plaintiff or a codefendant is not necessary where the 
defendant files a cross pieading against elther of them. 

Where defendant files a cross pieading, no ad¬ 
ditional process is necessary as to the original 
plaintiff, and statutes sometimes expressly so pro¬ 
vide, 2 8 although in some jurisdictions original 
process must be served on plaintiff,29 uniess he 
waives process or enters an appearance as to the 
cross action.20 A person impleaded by a garnishee 
foir the sole purpose of having him assert his 
claim to a fund is not required to take notice of 
a cross action for damages by plaintiff against 
him.2i Under some statutes, where defendants 
assert a counterclaim and pray aflSrmative relief. 


19. Ky.—^Rittenhousa v# Swanffo, 
128 S.W. 299. 

iTote glveiL In satisfaetion of Jndg- 
xnent 

Actual Service of process, on a 
second amended petition, at a later 
term of court, to enforce a second 
note executed in satisfaction of a 
consent Judgznent was not neces¬ 
sary, where on the flrst petition 
Service was had, and the defendant 
entered an appearance.—^McBUnney 
V. Wheeler, 8 Ky.Opin. 208. 

20. U.S.—Keary v. Mutual Reserve 
OS^ind Life Assoc., C.C.M 0 ., 80 F. 
359, error dismissed 10 S.Ct. 1071, 
136 U.S. 644, 34 L.Fd.> 555. 

21. Cal.—W. H. Marston Co, v. 
Kochritz, 251 P. 959, 80 Cal.App. 
352. 

22. Kan.—Wood v. Nicolson, 23 P. 
587, 43 Kan. 461. 

50 C.J. p 448 note 48. 

23. Wyo.—White v. Hinton, 30 P. 
953, 3 Wyo. 753, 17 L..R,A 66. 

24. Ky.—Strader v. Mlller, 83 S.W. 
2d 668, 236 Ky. 637. 

25. N.H.—^Bernardi Greater Bhows 
V. Boston & Malne R. R., 14 A2d 
1. 91 ]Sr.H. 106. 

26. Ky.—Moshell v. Reed, 97 S.W. 
372, 30 Ky.L. 10—Woolfork v. Oal- 
loway, 9 Ky.Op. 161. 

Where snhstltiited plaintUTs ffiled 
snpplemental petition after case had 
been remanded, additional citation 
and Service on defendant were un- 
necessary, since such plaintiffs 
merely took up case where their 
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predecessors left it.—Citizens Bank 
& Trust Co. V. Jones, Lia.App., 167 
So. 611. 

27. Ark.—Arbaugh v. West, 192 S. 
W. 171, 127 Ark. 98. 

28. Cal.—Fox Woodsum Lumber Co. 
V. James, 173 P.2d 854, 76 Cal.App. 
2d 748. 

Ky.—Wagner v. Swoope, 64 S.W.2d 
396, 246 Ky. 19. 

Mo.—Crawford v. Amusement Syndi- 
cate Co., 37 S.W.2d 581. 

50 C.J. p 448 note 48. 

Disrefirard of corporate flotion 

Where a Corporation is orgranlzed 
and used by a person as a subter¬ 
fuge, in an action by the Corporation 
to which a counterclaim is filed 
against such person, no new process 
is needed to bring such person into 
court.—Clermont-Minneola Country 
Club V. Coupland, 143 So. 133, 106 
Fla. 111, 84 AL.R. 1354. 

Where tenaats In oonunon sned co- 
tenants for accounting for rents and 
profits, cotenants’ cross action for 
partitlon of common property by 
sale is germane to original suit, and 
hence Service need not be made on 
plalntlffs as prerequisite to Jurlsdic- 
tlon.—^Lankford v. Milhollin, 28 S.B. 
2d 762, 197 Ga, 227. 

Beconventional demand against In- 
tervener 

ITonresidents who Intervened In 
attachment suit and ruled attachlng 
creditor Into court to determine 
Questlon of ownership of property 
were not requlred to be cited to give 
i court jurisdlction of attachlng cred- 
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itor’s demand in reconventlon, and 
order dismisslng interveners, as far 
as it related to reconventlonal de¬ 
mand, was erroneous.—^Adams v. 
Ross Amusement Co., App., 168 Sck 
38, affirmed 161 So, 601, 182 L& 252. 

29. Tex.—^Barly v. Cornelius, 39 S. 
W.2d 6, 120 Tex. 336—^Llndsey v. 
Ferguson, Civ.App., 80 S.W.2d 407. 

50 C.J. p 449 note 49. 

Frior to, or after, nonsult 

(1) It has been held that where 
defendant files a pieading asking for 
affirmative relief after plaintiff has 
taken a nonsult, a citation is neces¬ 
sary, but a citation is not necessary 
when defendanfs claim for affirma¬ 
tive relief has been filed prior to the 
taking of a nonsuit by plaintiff— 
Thompson v. Galther, Tex.Civ.App., 
45 S.W.2d 1106, error refused—^Davls 
V. Wlchita State Bank & Trust Co., 
Tex.Civ.Apip., 286 e.W. 684. 

30. Tex.—Waco Hllton £[otel Co. v. 
Waco Development Co., Civ.App., 
76 S.W.2d 968, error dismissed. 

Aots coiL8titii.tlng waiver 

Plaintiff did not waive issuance 
and Service of citation on cross ac¬ 
tion by enterlng into stipulation re- 
specting introductlon of evldence, 
where stipulation was executed be- 
fore plaintiff took nonsuit; signlng 
of stipulation Invoked no rullng of 
court, and it was not filed by plain- 
tiff*s attorney.—^Lindsey v. Fergu¬ 
son, Tex.CivApp., 80 S.W.2d 407. 

31. Tex.—City Nat. Bank v. Lum- 
mus Cotton Gln Sales <^., Civ. 
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process is needed to bring in persons who are not 

parties.32 

Codefendants, Where defendant files a cross 
pleading, generally speaking, new or additional 
process is not necessary as to a codefendant who 
has been properly served or has entered a general 
appearance in the original action.33 However, 
such process is necessary when expressly required 
by statute*^ and, according to some authorities 
additional process on a codefendant is necessary,35 
at least where the cross complaint raises new ques- 
tions against codefendant,36 unless the codefendant 
has appeared37 or answered^S in the main or orig¬ 
inal suit. 

In some jurisdictions, the issuance and Service 
of additional process after the filing of a cross com¬ 
plaint are not necessary to confer jurisdiction to 
determine the relations of codefendants incidental 
to the subject matter of plaintifFs complaint ;33 
but, in other jurisdictions, a call in warranty must 
be served on a codefendant.^® 

Service of cross pleading is, in some jurisdictions, 
necessary and suflScient as to persons who have 
been made parties to, and serv’’ed with process 


in, the original suit but a defendant who has not 
appeared and has not been served with process 
cannot be compelled to litigate a question with a 
codefendant by the mere scrvice on him of an 
answer setting up a cross demand.^2 

Effcct of lack of process. It is not improper to 
proceed with the trial without the appearance or 
presence of a person against whom and plaintiff 
a cross complaint has been filed where no order 
making such person a party to the action has been 
sought, or no summons has issued on the cross com¬ 
plaint or has been served on such person, and his 
presence is not necessary to a full determination 

of the controversy.43 

§ 5. Issuance 

Process fs to be Issued In such manner as the stat¬ 
ute directs and it fs usuaMy deemed to be issued when 
it is prepared and placed in the hands of a person au- 
thorized to serve it with the Intention of having It 
served. 

All the essential requisites of the statute must be 
substantially complied with in issuing process un¬ 
der statutory authority.^^ Mere preparation of the 
process by the clerk is not an issuance of it^® 


App., 297 S.W. 563, afflrmed, Com. 
App., 6 S.W.2d 728. 

Interpleader of claimaiits In grarnisli- 
ment see Garnishment § 278 et 
sed. 

32. Fla»—^liorenz v. Liorenz, 26 So.2d 
64. 157 Fla. 402. 

33. Ohlo.—Geese v. Murphy, 3 OMo 
Supp. 52. 

60 C.J. p 449 note 60, 

33Tit3r of codefendant to take notioe 

(1) Codefendant Is bound to take 
notlce of the filing of a cross peti- 
tion by a defendant, where he has 
been served with the original sum¬ 
mons or other process, at least up 
to the time within whlch the code¬ 
fendant Is required to plead. 

Okl.—^Blakeney v. Ashford, 81 P.2d 
309, 183 Okl. 213—^Turner v. Dex¬ 
ter. 44 P.2d 984, 172 Okl. 262—Cen¬ 
tral Nat. Bank of Okmulgee v. 
ISharp, 34 P.2d 241, 168 OkL 616— 
Glenn v. Prentice, 12 P.2d 170, 158 
Okl. 73—0*Reilly v. Schuermeyer, 
9 P.2d 923, 166 Okl. 167—Wood v. 
Speakman, 6 P.2d 121, 153 Okl. 180. 
Tex.—^Farmers* Nat. Bank v. Dublin 
Nat. Bank, Civ.App., 66 S.W.2d 567, 
reversed on other grounds Oats v. 
Dublin Nat. Bank, 90 S.W.2d 824, 
127 Tex. 2. 

50 C.J. p 449 note 60 [a]. 

(2) Necessity of serving notice of 
cross complaint on codefendant see 
Pleading § 172. 

34. lowa.—Thode v. SpofEord, 17 N. 
W. 561, 21 N.W, 6-47, 65 Xowa 294. 

60 C.J. p 449 note 51. 


35. Ky.—Ohlo Oil Co. v. West, 145 
S.W.2d 1036, 284 Ky. 796—Huff v. 
Black, 82 S.W.2d 473, 269 Ky. 650 
—Carter v. Capshaw, 60 S.W.2d 
969, 249 Ky. 483—Taylor v. Combs, 
23 S.W.2d 646, 232 Ky. 333. 
Appolntment of attomey for non- 

resldent defendants under original 
petltion and issuance of summons on 
original petition dld not dispense 
with similar procedure under cross 
petition against same nonresident 
defendants.—Carter v, Capshaw, 60 
S,W.2d 969, 249 Ky. 483. 

36. Ohlo.—Geese v. Murphy, 8 Ohio 
Supp. 62. 

50 C.J. p 449 note 52. 

Cross action by stLcetleB against 
prlnoipal 

In action on note, defendant sure- 
ties waived right to judgment over 
against Principal by faillng to have 
process issued and served on Princi¬ 
pal on sureties' cross action for 
such rellef.—^Pirst Nat. Bank of 
Fort Worth v. Brown, Tex.Civ.App., 
172 B,W.2d 161, error refused. 

37- Tex.—^Empire Gas & Fuel Co. 
V. Noble, Com.App., 36 S.W.2d 451 
—Short V. Stephens, Clv.App., 44 
S.W.2d 466. 

60 C.J. p 449 note 53. 

38. Tex.—^Mlnus v. Doyle, 170 S.W. 
2d 220, 141 Tex. 67. 

50 C.J. p 449 note 54. 

39. Ind.—Hedges v. Mehrlng, 116 N. 
B. 433, 66 Ind.App. 686. 

50 C.J. p 449 note 56. 
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40- La.—Jung v. Rhodes, App., 123 
So. 183—Gaiennie Co., Ltd. v. 
Weir, 10 La-App., Orleans, 108, re¬ 
versed on other grounds 62 So. 
219, 133 La. 22. 

50 C.J. p 449 note 57. 

Bringing in new parties by calling 
in warranty see Parties § 84. 

41. S.D.—Wright v. McKenzie, 226 
N.W. 270, 65 S.D. 300. 

50 C.J. p 449 note 58. 

Service of cross complaint generally 
see Pleading § 411. 

42. N.T.—^Joy v. White, 6 N.Y.S. 
671—^Parker v. Commercia! Tei. 
Co., 3 N.T.lSt. 174. 

43. Cal.—^Johnson v. Risdon, 265 P. 
505, 89 Cal.App. 768. 

44. W.Va.—State ex rei. Staley v. 
Hereford, 46 S.E.2d 738. 131 W.Va 
84. 

60 C.J. p 449 note 61. 

Issuance of alias or pluries wrlt see 
infra § 21. 

Issuance of process In equity see 
Bquity § 173. 

4B. Nev.—Woodstock v, Whltaker, 
146 P.2d 779, 62 Nev. 224. 

Ohio.—^Pllgrim Distributlng Corp. v. 
Galsworthy, Inc., 74 N.E.2d 579, 
79 Ohio App. 629, afflrmed 76 N.E. 
2d 382, 148 Ohio St. 567. 

Tex.—^Hufstedler v. Harral, Civ. 
App., 64 S.W.2d 363. 

Mere olerioal preparation, dating» 
and attestatlon do not constitute Is¬ 
suance.—Snell V. Knowles, Tex.Civ. 
App., 87 S.W.2d 871. error dlsmissed. 



^2 C.J.S. 


PR0GES8 


§§ 5^ 


^rocess is g^enerally deemed issued when it is pre- 
)ared and placed in the hands of a person author- 
zed to serve it with the intention of having it 
ierved,46 or at least when it is given to an officer, 
)r to some one else to be given to the officer, for 
he purpose of being served.'*^ Process is not ir- 
‘egular if delivered by the clerk, signed and sealed 
n blank, to plaintifT^s attorney.^^ 

Issuance by plaintiff or attorney. Where a sum- 
aons or other process may be issued by plaintiff 
>r his attorney, it may be considercd issued when 
t has ‘been duly drawn and signed, with intent to 
eliver it to the process server, although it may 


not have been actually delivered.^® 

§ 6. -Authority and Duty to Issue Gen- 

erally 

The Issuance of process fs a ministerlal act and 
process Is to be issued by such person or officer as may 
be designated by statute. 

The issuance of a summons or other process is 
not a judicial act,50 hut is rather a ministerial act 
or duty.51 Process is to be issued by such per¬ 
son or officer as may be designated by statute®2 
and process issued by a person or officer without 
authority is void.53 There can be no legal service 


B. XJ.S.—^BaOcer v, Sisk, D.C.Okl., 

1 F.R.D. 232. 

reb.—^Mclntosh v. Standard Oil Co., 
236 N.W. 162, 121 Neb. 92. 

'ev.—Woodstock v. Whitaker, 146 
P.2d 779, 62 Nev. 224. 

•hio.—^Pilffrlm Distributing Corp. v. 
Galsworthy, Inc., 74 N.E.2d 579, 79 
Ohio App. 629, afflrmed 76 N.B.2d 
382, 148 Ohio St 667. 

/.Va.—Nicholas Land Co. v. Crow- 
der, 32 iS.B.2d 663, 127 W.Va. 216. 
0 C.J. P 449 note 62, 

/hen process issued for comnaence- 
ment of action: 

Generally see Actions S 129 b (1). 
For limitation purposes see Limi- 
tations of Actions § 265 a. 
]Pxooess must be eltheir served. ox 
elivexed to proper officer for serv- 
ie to constitute an Issuance.—^Bor- 
en V. Corty, 232 N.W. 612, 181 
Einn. 349. 

tatate as declaaratory of coxnmon 
law 

Statute requiring that summons 
e placed in hands of sheriif or some 
ther person authorlzed to serve it 
jr Service was merely declaratory 
f common law, maJdng delivery of 
iimmons to sherifC necessary for its 
isuance, so that later statute elimi- 
ating such requirement did not re- 
^ common-law rule, but left it 
lore clearly in force.—Woodstock 
. Whitaker, 146 P.2d 779, 62 Nev. 
24. 

[ssue” defiined 

(1) The Word '*lssue** in relation 
) process has acquired a delinite 
leaning.—^Mclntosh v. Standard Oil 
0 ., 236 N.W. 162, 121 Neb. 92. 

(2) It means going out of the 
ands of the clerk, expressed or im- 
ied, to be delivered to the sherifll 
>r Service. 

eb.—^Mclntosh v. Standard Oil Co., 
supra. 

.C.—Webster v. Sharpe, 21 S.B. 912, 
116 N.C. 471. 

ex^—Coxpns Juris olted in Snell v. 
Knowles, Civ.App., 87 S.W.2d 871, 
877. 

(3) A wrlt or noti ce is issued 
hen It is put In proper form and 


placed in an officer*3 hands for Serv¬ 
ice; at the time it becomes a per- 
fected process. 

Neb.—Mcintosh v. Standard Oil Co., 
supra. 

Tenn.—Ck) 2 !pTi 8 Jnxls quoted In 
Hoover Lines v. Whitaker, 120 S. 
W.2d 983, 987, 22 Tenn.App. 223. 
Vt.—Blaln V. Blain, 46 Vt. 638. 

33 C.J. p 828 note 15. 

(4) In relation to process, the 
Word ‘‘issued’' often may impart the 
idea of delivery, but its context 
should always be considered in de- 
termining its meaning in a given 
case. 

Mo.—^Heman v. Larkin, App., 70 S. 
W. 907. 

Neb.—Mcintosh v, Standard Oil Co., 
supra. 

Tenn.—Corpus Juris quoted in Hoov¬ 
er Lines V. Wliitaker, 120 S.W.2d 
983, 987, 22 Tenn.App. 223. 

33 C.J. p 829 note 18. 

47. Tex.—Snell v. Knowles, Civ. 
App., 87 S.W.2d 871, error dis- 
missed—Hufstedler v. Harral, Civ. 
App., 54 S.W.2d 363. 

Delivery to plaintiff or attorney 
<1) Delivery of process by clerk 
to plaintiff, or his attorney, followed 
by its delivery, within the required 
time, to an officer for Service, is In 
fact a delivery by the clerk to the 
officer, 

Pa.—^Vaselenak v. Moxham Nat. 
Bank. 28 Pa.Dlst. & Co. 263, 85 
Pittsb.Leg.J. 691. 

Tex-—^Medlin v. Seideman, 88 S.W. 
260, 39 Tex.Civ.App. 663. 

(2) Summons issued by clerk and 
delivered to plaintiff or his attorney 
is not deemed to have been issued 
in good falth until given to sheriff 
or other proper officer to be served. 
—Blue Grass Mining Co. v. North, 96 
S.W.2d 767, 266 Ky. 260. 

48. R.I.—^Burger v. Brindle, 10 A.2d 
363, 64 R.I. 86. 

60 C.J. p 449 note 65. 

Use In partioalar case 
Delivery of blank summons or 
other process need not be for use In 
any partlcular suit, but may be for 
use in any suit that the attorney 
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may thereafter have occasion to 
bring. 

Mlch.—Sweet v. Newaygo County 
Cir. Ct., 54 N.W. 961, 96 Mich. 449. 
R.I.—^Burger v. Brindle, 10 A.2d 363, 
64 R.I. 86. 

49. N.Y.—Mills V. Corbett, 8 How. 
Pr. 600. 

N.D.—Smlth V. Nicholson, 67 N.W. 
296, 6 N.D. 426. 

Authority of plaintiff or attorney to 
issue process see infra S 6. 

50. Mo.—Corpus Juris olted in Spit- 
caufsky v. Hatten, 182 IS.W.2d 86, 
87, 353 Mo. 94, 160 A.L.R. 990. 

Power, authority, or Jurisdiction of: 
Court to issue process to enforce 
Judgment see Courts S 86; IFed- 
eral Courts § 311. 

Justice of peace to issue summons 
see Justices of the Peace § 68 a. 

51. Ind.—Corpns Juris oited in 
State V. Davls, 82 N.B.2d 82, 86, 
226 Ind. 626. 

Mo.—Spitcaufsky v. Hatten, 182 S. 
W.2d 86, 353 Mo. 94, 160 A.L.R. 
990. 

N.C.—^English v. Brlgman, 35 S.B. 

2 d 173, 225 N.a 402. 

Wls.—Weil V. Geler, 21 N.W. 246, 
61 Wls. 414. 

60 C.J. p 450 note 68. 

Mandamus to compel issuance of 
process see Mandamus §§ 69, 83. 
IbKonses for refdsal to issue process 

(1) Feellngs of judge as to merlts 
of case do not Justlfy refusal to 
have process issued.—State ex rei. 
Hurd V. Davls, 82 N.B.2d 82, 226 Ind. 
626. 

(2) The need by the court of ad- 
dltional time to consider a motion 
to dlsmiss the action Is not a valid 
excuse for refusal to have process 
Issued where the court has no au¬ 
thority to dlsmiss an action not yet 
lawfully commenced by the issuance 
of process.—State ex rei. Hurd v. 
Davls, supra. 

52. W.Va.—Nicholas Land Co. v. 
Crowder, 82 S.B.2d 663, 127 W.Va. 
216. 

53. La.—Denham v. Kelly, App., 142 
So. 292. 
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of process tmless the process purporting to show 
Service was issued by proper authority.®^ 

Process usually may be, and is, issued by tbe 
clerk of court^S or his deputy,S6 and, except in some 
jurisdictions,57 the clerk or other officer author- 
ized to issue process may issue it in a proceeding 
in his own behalf.®^ Where a court lacks juris- 
diction, it cannot issue valid process.^® 

Necessity of order from court. In the absence of 
a statutory requirement, process may be issued by 
the officer designated by law, such as the clerk 
of court, without any order from the court or 
judge.®o 

Issuance by plaintiff or attomey. Under some 
statutes process is issued by plaintiff or his attor- 
ney.^i 

Aetion brought in wrong district Where the 
court is not absolutely without jiuisdiction of an 


action brought in the wrong district but may try 
the action unless defendant exercises his privilege 
of having it removed to the proper district, the 
clerk of court is without power to refuse to issue 
a summons on the ground that the court is without 

jurisdiction.®^ 

§ 7. -Against Whom Process May Issue 

A court of one state may not make a Citizen and 
resident of another state amenable to Its process unless 
he is found within the state. 

A natural person is not amenable to the process 
of a particular court unless he is subject to the 
jurisdiction of that court.®^ A court of one state 
cannot make a Citizen and resident of another state 
amenable to its process,imless he®® or his duly 
authorized agent®® is found in the state, but where 
he is served while in the state, the fact that the 
summons was issued when he was out of the state 


W.Va.—Balrd-Gatzmer Corp. v. Hen- 
ry Clay Coal Min. Co., 50 S.£!.2d 
67S, 131 W.Va. 793—Nicholas Land 
Co. V. Crowder, 32 SJS3.2d 568, 127 
W.Va. 216. 

54i Tex.—Walker v. IBIoser, CIv. 
App., 99 S.W.2d 1034, error dis- 
missed. 

55. Ga.—Gay v. Sylvanla Oent. R. 
Co., 63 S.E1.2d 713, 79 Ga.App. 362. 

La.—Denham v. Kelly, App., 142 So. 
292. 

N.C.—^Engrllsh V. Brlgman, 35 SJE2.2d 
178, 225 N.C. 402. 

W.Va.—^Balrd-Gatzmer Corp. v. Hen- 
ry Clay Coal Min. Co., 60 S.£i.2d 
673, 131 W.Va. 793—Nicholas Land 
Co. V. Crowder, 32 S.K.2d 563, 127 
W.Va. 216. 

50 C.J. p 450 note 69. 

Power of county clerk as ex offleio 
clerk of court to issue process see 
Counties § 133. 

56. W.Va.—Baird-Gatzmer Corp. v. 
Henry Clay Coal Min. Co., 60 S.R 
2d 673, 131 W.Va. 793—Nicholas 
Land Co. v. Crowder, 32 S.S1.2d 
563, 127 W.Va. 216. 

50 C.J. p 450 note 70. 

Chlef deputy clerk 

La.—^Denham v. Kelly, App., 142 So. 
292. 

67- Conn.—Doolittle T- Clark, 47 
Conn. 316. 

58. N.C—^Ito^lisli V. Brlgman, 36 
S.B.2d 173. 226 N.C. 402. 

60 C.J. p 450 note 73—11 aJ. P 885 
note 92. 

Bisquallficatlon of clerk of court to 
act generally see Glerks of Courts 

I 47. 

58. N.T.—Clarke v. Carlisle Poun- 
dry Co., 270 N.T.K 361, 150 Misc. 
710. 

Oonxt 1& wlilcii oase not pendln^ 

' suit was Instituted in the 


"Speclal District Court of ISmith 
County** and on that court*s dlssolu- 
tion was transferred to the ‘*7th Ju- 
diclal District Court of Smith Coun¬ 
ty,** citation issued out of a subse- 
Quently created “Special District 
Court of Smith County*’ was without 
legal effect—Thompson v. Pure Oil 
Co., Tex.Civ.App.. 113 S.W.2d 662. 

60. Cal.—^Harrlngton v. Placer Coun¬ 
ty Super. Ct., 228 P. 15, 194 Cal. 
185. 

Va.—Abney v. Ohlo Lumber, ete,, 
Co., 32 S.B. 256. 46 W.Va. 446. 
Order after lapse of statutory time 
see infra § 9. 

Praecipe or dlrectlon by plaintiff see 
infra § 9. 

Chambers sunuuonseB were Issu- 
able only by the clerks of the Cir¬ 
cuit court, under the powers reposed 
in them by R.L.EL1916 § 2320, when 
ordered by the Circuit judge at 
chambers, pursuant to the powers 
reposed in hlm by the provisions of 
R.L.H.1915 S 2272. and after his de- 
termination ex parte on the pro- 
priety of granting the process 
prayed for under the provisions of 
R.L.H.1916 § 2479.—Robinson v. Mc- 
Wayne, 86 Hawall 689. 

61. Minn.—^Francis v. Knerr, 182 N. 
W, 988, 149 Minn. 122. 

60 C.J. p 460 note 74. 

Signature of plaintiff or attorney to 
summons or other process see in- 
tra, S 19. 

62. N.T.—North America Mercan- 
tUe Agency Co. v. Kennedy, 109 N. 
T.S. 166, 124 App.Div. 667. 

63- lowa.—Jonea v. Illinois Cent R. 
Co., 175 N.W. 316, 188 lowa 860. 

64. U.S.—Commonwealth of Ken- 
tucky, for Use and Benefit of 
Kern, v. Maryland Casualty Co. of 
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Baltlmore, Md., C.C.AKy., 112 F. 
2d 352. 

Ga.—Carter v. Carter, 41 S.B.2d 532, 
201 Ga. 860—^McAlbany v. Allen, 
23 IS.B.2d 676, 196 Ga. 160—Milner 
V. Gatlin, 76 S.B. 860, 139 Ga. 109. 
Mo.—Corpus Juris dted in, State v. 

Aronson, 166 S.W.2d 404, 407. 

N.T.—^Rawstorne v. Maguire, 269 N. 
T.S. 39, 240 App.Div. 1, afflrmed 
192 N.B. 294, 266 N.T. 204. 

Pa.—^Vaughn v. Love, 188 A 299, 
324 Pa. 276, 107 A.L.R. 1336. 

50 C.J. p 460 note 81. 

Place to which process may Issue 
see infra 9 8. 

As long as nonresldent defendant 
remalned outside state, court could 
acquire no Jurisdiction over his per¬ 
son by any process it could issue.— 
Wm. Bondies & Co. v. Bassel-Flewel- 
len, Tex.Oiv.App., 28 S.W.2d 1109, 
error dismissed. 

Process Is void 

N.T.—Gilbert v. Burnstine, 174 N.B. 

706, 266 N.T. 348, 73 A.L.R. 1463. 
Tex.—Wm. Bondies & Co. v. Bassel- 
Flewellen, Civ.App., 28 S.W.2d 
1109, error dismissed. 

65. U.S.—Commonwealth of Ken- 
tucky, for Use and Benefit of 
Kem. V. Maryland Casualty Co. 
of Baltlmore, Md., C.C.AKy., 112 
P.2d 362. 

N.J.—Gilson V. Appleby,. 78 A 668, 

78 N.J.Bq. 96, afflrmed 81 A 926, 

79 N.J.Eq. 690. 

Pa.—Vaughn v. Love, 188 A 299, 
824 Pa. 276, 107 AL.R. 1336. 

66. N.J.—^Tarborough v. Slokum, 33 
A2d 905, 130 NJ-.Law 666. 

Forelgn Corporation doing buslness 
in state see Corporations 9 1919 
et seq. 

Service on statutory agent of non- 
resident motorist see Motor Vehi-' 
cies 9 602- 
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does not render it abortive.^'^ On the other hand, 
it is declared that a person who, although absent 
from a state^ is a Citizen and resident thereof, is 
amenable to the process of its courts.®^ 

Particular persons. Process may be issued 
against various persons.®^ Statutes making cor- 
porations amenable to legal process are sometimes 
construed not to include public corporations.70 

Persons named as parties in pleading. In those 
States wherein the statutes require a complaint to 
be filed on which the summons subsequently issues, 
as discussed infra § 9, the summons can be issued 
only against those persons who are made parties 
in the pleading.^i 

§ 8. - Place to Which Process May Issue 

a. In general 

b. County 

a. Ih General 

Except to the extent that statutes may constitutfon- 
%lly otherwise provide, the process of a court may not 
Issued to be executed beyond the llmits of the ter- 
'itorlal Jurisdiction of the court. 


Except in cases which fali within valid statutes 
providing otherwise,g. court br clerk of court has 
no power to issue process to be executed,and 
the process of a court does not run'^^ beyond the 
limits of the territorial jurisdiction of the court 
No sovereignty can extend the process of its courts 
beyond its territorial limits nor can a tribunal 
established by a state extend its process beyond the 
territorial limits of the state.^e 

b. County 

(1) In general 

(2) Joint defendants 

(1) In General 

Uniess authorized by constitutional or statutory pro- 
vlslons, process may not issue to a county other than 
the one in which the action Is commenced. 

Process may not issue to a county other than 
the one in which the action is commenced'^'^ uniess 
such issuance is authorized by constitutional or 
statutory provisions.'^^ Thus, under the statutes 
in some jurisdictions, process may be issued to. 


J7- BZan.—ShaiCer v. Harbaugrh, 185 
P. 1049, 105 Kan. 681. 
sa. Tex.—Horst v. LigMfoot, 182 
S.W. 761, 103 Tex. 643. 
rurisdiction of soyerelgn over citi- 
zens outside its 'territorial limits 
see International Law § 11. 

19. W.Va.—Welch L\imber Co. v. 
Carter, 88 (S.B. 1084, 78 W.Va. 11, 
2 A.L.R. 1583. 

ssuance of process against: 
Corporations see Corporations S§ 
1305, 1921. 

Infants see Infants S' 115. 

Insane persons see Insane Persons 
§ 147. 

'0. W.Va,—Welch Lumber Co, v. 
Carter, 88 S.E. 1084, 78 W.Va. 11, 
2 A.L.R. 1583. 

Tocess against municipal corpora¬ 
tions see JMEunlcipal Corporations 
§ 2205. 

lovereignties and public corpora¬ 
tions as amenable to garnishment 
process see Garnishment $§ 39-43. 
l- Ind.—Nuttlng v. Losance, 27 
Ind. 37. 

2. Neb.—Grose v, Bredthauer, 284 
N.W. 869, 136 Neb. 43. 

0 C.J. p 450 note 90. 
ssuance of process to another 'cbun- 
ty see infra subdivision b of this 
section. 

3- N.T,—^Tancey v. Andrews, 91 N. 
Y.S.2d 659, 195 Misc. 336. 

0 C.J. p 450 note 91. 
iirlsdiction of person based on 
Service of process outside terri¬ 
torial jurisdiction of court see 
Courts 9 83 b <2). 


Personal Service of process outside 
of juHsdiction see infra § 32. 
Power of federal district court to 
issue process running beyond lim¬ 
its of district see Pederal Courts 
9 124 b. 

74. Mo.—Corpus Juris dted iu State 
V. Aronson, 165 S.W.2d 404, 407. 

50 C.J. p 450 note 9.2. 

75. XJ.S.—re Ross, D.C.Or., 48 P. 
Supp. 815. 

Pia.—Beckwith v. Bailey, 161 So. 
! .576, 119 Pia. 816. 

Ga—Carter v. Carter, 41 S.B.2d 532, 
201 Ga 850—McAlbany v. Allen, 
, 23 S.B.2d 676, 195 Ga 150—MUner 

. v. Gatlin, 76 S.E!, 860, 139 Ga. 109. 
N.Y.—Gllbert v. Burnstlne, 174 N.B. 
706, 255 N.Y. 348, 73 A.L.R. 1463-^ 
China, etc., Bank v. Morse, 61 N.E. 
774, 168 N.Y. 458, 85 Am.lS.R. 676, 
56 Li.R.A. 139—^Rawstome v. ;M:a- 
gulre, 269 N.Y.S. 39, 240 App.Div. 
1, affirmed 192 N.E. 294, 265 N.,Y. 
204. 

Ohio.—Smith v. Smith, 50 N.B.2d 
889, 72 Ohio App. 203. 
Bxtraterritorial rights and Jurisdic¬ 
tion of natlons see International 
Law 9 9. 

78- N.J.—^Yorborough v. Slokum, 33 
A.2d 905, 130 N.J.Law 665. 

Tex.—^Watts v. City of EI Paso, Clv. 
App., 183 S.W.2d 249, error re- 
fused. 

50 C.J. p <450 note 94. 

77. N.J.—^Valentine v. Pranklln 

Surety Co., 168 A. 86, 11 N.J.Mlsc. 
822. 

50 C.J. p 450 note, 97. 
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In action against Corporation see 
Corporations 9 1807. 

Couuty other than* alleged resldlence 
of defendant 

Issuance of cltatlon to sheriif pf 
another. county than one in whl^ 
petition alleged that defendants re- 
slded was unauthor^ed, and the £[!< 
ing bf amended petition, oorrectli 
stating county of defendants* resi* 
dence, Imparted no efficacy to cita- 
tlon issued to sheriif of such county.' 
.—^Walden v. Locke, Tex.CiV-A.pp., 33 
S.W.2d 476. 

78. Ga—Georgla Power Co. v. 
IBlncher,. 168 S.B. 109, 46 Ga-App. 
524. . 

ICy.—Whlte v. Crouch. 133 S.W.2d 
763, 280 Ky. 637. 

Nel).—Grose v. Bredthauer, 284 N.W-, 
869, 136 Neb. 48. 

N.C.—Williams v. Cooper, 24 S.E. 

2d 484, 222 N.C. 589. , 

W.Va—^Hall y. 'Ocean Accident & 
Guarantee Corporation, 9 S.J^.2d 
46, 122 W-Val' 188. 

50 C.J. p 450 notes 96, 97, p 451 
note 2. 

Power of leglslature to authorlze 
running of process from one coun¬ 
ty into another see Constitutional 
Law 9 128 g. 

Presmnptiou 

It wfll be presumed that some one 
or more of the eventualitles mezb- 
tioned in the statute permittlng the 
, issuance of process to another coun¬ 
ty exlsted, thereby authorlzlng the 
issuance of a writ to the copnty 
other 'than that of the resldence of 
defendants as alleged in the petl- 

I 



§ 8 

anotHer county where an action is rightly brought 
in the court of any county,*^® The statute in force 
at the time the action is begun govems as to the 
right to issue process to another county for serv- 
ice.so 

Issuance of process to another county is per- 
missible only when the conditions required by 
the statute exist^l Process may not issue to an¬ 
other county where the action is not properly or 
rightly brought in the county from which the proc¬ 
ess issues.83 

Numher of defendants. Where authorized by 
statute, process may be issued to another county 
although there is but one defendant to the action.®^ 
Thus, process may be issued to another county in 
the case of a single defendant under a statute pro- 
viding that where an action is rightly brought in 
any county, a summons shall be issued to any other 
county against any one or more of dlefendants, at 
the plaintiif's request,84 or where the statute pro¬ 
vides that plaintiif or his attorney may issue as 
many original summonses as either may elect and 
deliver one of such summonses to the sheriff of 
eadb. county in which Service on any defendant is 

desire<L®5 

Process may be issued to another county or coun- 
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ties in the case of several defendants where such 
issuance is authorized by statute.^® 

(2) Joint Defendants 

Under the conditions specifled by statute, where two 
or more persons are Joined as defendants, summons or 
other process may be Issued and sent to another county 
or countles whereln the remainlng defendants reside or 
may be found. 

Under the statutes and the construction placed 
thereon, where two or more persons are properly 
joined as defendants and at least one of them re¬ 
sides, is served with summons, or voluntarily ap- 
pears, in the cotmty wherein the suit was brought, 
summons or other process may be issued and sent 
to another county or counties wherein the remain- 
ing defendants reside or may be found.®7 Such 
statutes have been held to apply to actions in tort 
as well as actions on contract.®® However, process 
may be issued and sent to another county or coun¬ 
ties where the remaining defendants reside or may 
be found only in those cases wherein the conditions 
prescribed by the statute exist.®^ Thus, under the 
express provisions of some statutes, process may 
be sent to another county only where the action in 
the county from which process issues is “rightly 
brought’' therein.®® It is essential that the action 
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tlon, in aJt)sence of a showinsr to tlie 
contrary-—Sandel v, Dadley, Tex.Civ, 
App., 141 S.W.2d 467. 

Gonxt Ia ooaaty eaerdstaff stata- 
wldo Jnxlsdlctloa 

A superior court, althousli exlst- 
Ingr ia each county under the consti- 
tution, is in fact a court of the state 
as well as of county, and Its process 
eztends to all parts of the state.— 
Mosher v. Wayland, 168 P,2d 664, 62 
Ariz. 498, certiorari denied 65 S.Ct. 
868, 324 U.S. 862, 89 L-Bd. 1419, ap- 
peal dismissed 66 S.Ct. 58, 326 tCJ.S. > 
682, 90 L-Bd. 399. 

79. Neb.—Nebraska Mut. Hali Ins. 
Co. V. Meyers, 92 H.W. 672, 66 Neb. 
657. 

Ohlo.—State ex rei. Hawley v. In- 
dustrial Commission, 28 H.E-Sd 
654, 64 Ohlo App. 271, afflrmed 30 
N’.B.2d 332, 137 Ohlo St. 332— 
Gauder v. Canton Provision Co., 
10 N.B.2d 163, 66 Ohlo App. 170. 
Okl.—Harlow Pub. Co. v. Pennel & 
Harrlson, 65 P.2d 1206. 179 Okl. 
360. 

Wyo.—HoUy Sugar Corporation v. 

Pritzler, 296 P. 206, 42 Wyo. 446. 

50 C.J. p 451 note 2. 

80l Hl. —Punk V. Ironmonger, 76 
HL 606. 

81. Ohlo.—State ex reL Hawley v. 
Industria! Commission, 28 H.B.2d 
654, 64 Ohio App. 271, afOrmed 30 
K.EL2d 332, 137 Ohlo SL 332. 

50 aJ. p 450 note 97. 


82. Ohio.—State ex rei. Hawley v. 
Industria! Commission, supra— 
Gauder v. Canton Provision Co., 
l(f N.E.2d 163, 66 Ohio App. 170. 

50 C.J. p 451 note 1. 

83. Okl.—Harlow Pub. Co. v. Pen¬ 
nel & Harrlson, 65 P.2d 1206, 179 
Okl. 360. 

84. Okl.—Harlow Pub. Co. v. Pen¬ 
nel & Harrlson, supra. 

AotiLoa tn county where realty situ- 
ated 

Where a local action Is rightly 
brought In the county where the 
real property involved is sltuated, 
a summons may, under such stat¬ 
ute, be Issued to another county, 
even though there is only a single 
defendant.—Nebraska Mut. Hali Ins. 
Co. V. Meyers, 92 N.W. 672, 66 Neb. 
657. 

85. Or.—Mutzlg v. Hope, 168 P.2d 
110, 176 Or. 868. 

86. wyo.—Holly Sugar Corporation 
V, Prltzler, 296 P. 206, 42 Wyo. 
446. 

Joint defendants see infra subdlvi- 
sion b (2) of thls section» 

87- Kan.—Voelker v. Broadvlew 
Hotel Co., 81 P.2d 36, 148 Kan. 326. 
Ky.—^Rose v, Finley^s Ex’r, 63 S.W. 
2d 948, 260 Ky. 769—Thompson v. 
Ward, 12 Ky. 166, 2 Litt 166. 

Neb.—Hoerler v. Prey, 252 N.W. 327, 
126 Neb. 822—^Browuell v. Adams, 
236 N.W. 760. 121 Neb. 304. 

998 


Ohlo.—UthofiC V, Hu Brie, 28 N.B.2d 
864, 62 Ohlo App. 285. 

Tenn.—Chlckasaw Wood Products 
Co. V. Lane, 125 S.W.2d 164, 22 
Tenn.App. 696—Curtis v. Kyte, 106 
S.W.2d 234, 21 TenmApp. 116. 

60 C.J. p 451 note 7. 

Jurisdictlon of action on joint obll- 
gation where one obligor is wlthin 
territorlal jurisdictlon see Courta 
} S 78. 

. Purpose of statute 

Purpose of statute Is to make It 
possible for a wronged party In any 
transitory action to seek his remedy 
in one action and not be reauired to 
pursue it in two or more separate 
actions in as many other jurisdic- 
tlons, just because it happens that 
his wrongdoers reside in different 
counties of the state.—^Utholf v. Du 
Brie, 23 N.E.2d 854, 62 Ohlo App. 
285. 

Failuxe to brlng aotlou In place 
where Injnry oocurxed does not im- 
pair the validity of the Service.— 
Uthoff V. Du Brie, supra. 

8a Kan.—Voelker v. Broadvlew Ho¬ 
tel Co., 81 P.2d 36. 148 Kan. 326. 

89. Okl.—Krumme v. Walker, 181 
P.2d 836, 199 Okl. 6. 

90. Ohio.—^Uthoff v. Du Brie, 28 N. 
E.2d 864, 62 Ohio App. 285. 

Okl.—Krumme y. Walker, 181 P.2d 
835, 199 Okl. 6—Allen v. Ramsey, 
41 P.2d 668, 170 OkL 430, 97 A.L.R. 
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be bona fide against the resident of the connty 
in which it is brought,®^ and all the persons sucd 
must be rightfully joined as defendants there 
must be a cause of actiones and a right to recover 
judgment®^ against defendant who resides or is 
served within the county wherein the suit is 
brought; and he must be a real and substantial, 
rather than a nominal, defendant.^5 ^ party 
against whom the law affords no right of action in 
the suit is not a real or material defendant.^^® A 
collusive joinder for the purpose of bringing suit 
against a nonresident of the county wherein the 
action is brought does not permit issuance of 
process to the other county. 

Under some statutes, process must be served on 
defendant in the county where the action is brought 
before process may issue against codefendants in 
other counties;®® and if Service of process is not 


legally obtainable on one of several defendants in 
the county where the action is brought, process 
may not be issued to any other county.^® 

In suif begun by attacliment of the property of 
one defendant, a writ of summons may, under the 
construction placed on the statutes of some States, 
be issued to another county in which a codefendant 
resides or has property.l 

§ 9. - Conditions Precedent to, and Time 

for, Issuance 

Process may not be Issued untll such conditions pre¬ 
cedent as are prescribed by statute or rule of court have 
been performed. 

Such conditions precedent to the issuance of 
process must be performed as may be fixed by 
statute or rule of court,2 and a failure to comply 
with the conditions prescribed ordinarily invalidates 


1269—Grady v. Rice, 224 P. 321, 
98 Okl. 166—^Haynes v. City Nat. 
Bank, 121 P. 182, 30 Okl. 614. 
ActiLon is «rlfflitly ■brouglit” where 
a petitlon Is flled statingr a joint 
transitory cause of action agrainst 
resident and nonresident defendants. 
— ^Maggi V. Johnson, 194 P.2d 854, 
200 Okl. 361. 

91- Kan.—^Voelker v. Broadview Ho- 
tel Co., 81 P.2d 36, 148 Kan. 326— 
King V. Ingrels, 250 P. 306, 121 
Kan. 790. 

Tenn.—Chlckasaw Wood Products 
Co. V. Lane, 126 S.W.2d 164, 22 
Tenn.App. 696. 

92. Tenn.—Cocpns Juris «inoted in 
Moore v. Gore, 231 S.W.2d 361, 363 
—Corpus Juris Q,iioted in Chicka- 
saw Wood Products Co. v. Lane, 
126 S.W.2d 164, 169, 22 Tenn.App. 
696. 

50 C.J. p 461 note 8. 

Actual Joint UahiUty necessary 
Neb.—Neece v. Lee, 262 N.W. 1, 129 
Neb. 661. 

Ohio.—Trotter v. Trotter, 9 N.E.2d 
297, 66 Ohio App. 198. 

60 C.J. p 461 note 8 [c]. 

93. Kan.—Voelker v. Broadview Ho- 
tel Co., 81 P.2d 36, 148 Kan. 326— 
Rohr V. Jeffery, 278 P. 726, 128 
Kan. 641—King v. Ingels. 250 P. 
306, 121 Kan. 790. 

Mo.—Mansfleld v. Veach, App., 212 
.S.W.2d 90. 

Okl.—Magrji V. Johnson, 194 P.2d 
864, 200 Okl. 861. 

Tenn.—Moore v. Gore, 231 S.W.2d 
361—Chickasaw Wood Products 
Co. V. Lane. 126 S.W.2d 164, 22 
Tenn.App. 696. 

Action is not <*rijhtfnlly bronjht” 
wlthln statute allowlngr Issuance of a 
summons to another county where 
an action is “rightfully brought” in 
any county, where petitiou falis to 
state cause of action against resi¬ 


dent defendant.—Maggl v, Johnson, 
194 P.2d 864, 200 Okl. 361. 

Amendment statlng cause of action 
In action against resident and non¬ 
resident defendants, where court 
falled to acquire jurlsdiction of non¬ 
resident defendants on summons ia- 
sued to county of thelr resldence be- 
cause petitlon falled to state cause 
of action against resident defendant, 
amended petitlon which stated a 
Joint transitory action against all 
defendants dld not relate back and 
supply insufBLciency of original peti- 
tion so as to furnish authorlty for 
issuance of summonses served on 
nonresident defendants.—^Maggl v. 
Johnson, supra. 

94. Neb.—Hoerler v. Prey, 262 N.W. 

327, 125 Neb. 822—Morearty v. 

Strunk, 226 N.W. 329, 118 Neb. 718. 

Tenn.—^Moore v. Gore, 231 S.W.2d 
I 361—Chickasaw Wood Products 
I Co. V. Lane, 126 S.W.2d 164, 22 
Tenn.App. 596. 

95. Kan.—King v. Ingels, 250 P. 306, 
121 Kan. 790. 

Neb.—Wlstrom v. Porsling, 14 N.W. 
2d 217, 144 Neb. 638—Peters v. Po- 
thast, 231 N.W. 806, 120 Neb. 208. 
Okl.—Krumme v. Walker, 181 P.2d 
836, 199 Okl. 6—^Allen v. Ramsey, 
41 .P.2d 668, 170 Okl. 430, 97 A.L.R. 
1269—Grady v. Rice, 224 P. 321, 98 
Okl. 166—Haynes v, City Nat 
Bank, 121 P. 182, 30 Okl. 614. 
Tenn.—^Moore v. Gore, 231 S.W.2d 361 
—Taylor v. McCool, 189 S.W.3d 
817, 183 Tenn. 1—Chickasaw Wood 
Products Co. V. Lane, 126 S.W.2d 
164, 22 Tenn-APP- 696—Corpns Jn^ 
ris clted. in Western Automobile 
Casualty Co. v. Burnell, 71 S.W.2d 
474, 477, 17 Tenn.App. 687. 

60 C.J. p 461 note 11. 

96. Tenn.—W e s t e r n Automobile 
Casualty Co. v. Burnell, 71 S.W.2d 
474, 17 Tenn.App. 687. 
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Test Is as to right of action, not 
as to liablllty of defendant.—Moore 
V. Gore, Tenn., 231 iS.W.2d 361— 
Chickasaw Wood Products Co. v. 
Lane, 126 ■S.W.2d 164, 22 Tenn.App. 
696—Western Automobile Casualty 
Co. V. Burnell, 71 S.W.2d 474, 17 
Tenn.App. 687. 

97. Neb.—Wlstrom v. Porsling, 9 
N.W.2d 294, 143 Neb. 294, rehear- 
ing denied and modified on other 
grounds 14 N.W.2d 217, 144 Neb. 
638. 

CoUnslon not shown 
Tenn.—Chickasaw Wood Products 
Co. V. Lane, 126 S.W.2d 164, 22 
Tenn.App. 596. 

98* Tenn.—W e s t e r n Automobile 
Casualty Co. v. Burnell, 71 S.W.2d 
474, 17 Tenn.App. 687. 

99. Okl.—Stumpf V. Pederson, 64 P. 
2d 1036, 176 Okl. 136—^Bearman v. 
Hunt, 171 P. 1124, 68 Okl. 96. 

1. Mo.—Williams v. Short, 268 G-W. 
706, 219 Mo.App. 99. 

Process or notice in attachment pro- 
ceedings see Attachment §§ 482- 
490. 

2 , Vt—^Bnosburg Graln Cb. v. Wlld- 
er, 20 A.2d 473, 112 Vt 11. 

60 C.J. p 461 note 14. 

Xndorsement of appearanoe day xm 
petitlon 

Plaintiffs Indorsement of day for 
defendants* appearance on amended 
petitlon to be adjudged decedenfs 
heir and devlsee would have been 
permissible under statute, but was 
not requisite to entltle plalntilf to 
giving of notice by publlcation to 
nonresident defendants and issuance 
of summons for resident defendants 
under subsequent provislon of stat¬ 
ute.—State ex rei. Hurd v. Davis, 82 
N.E.2d 82, 226 Ind. 626. 

Showing. that conrt has Jnrisdic- 
tion of parties by reason of their 
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the process.* However, the rule is otherwise where 
the statute is for the benefit of the clerk of court,^ 
as where it requires the payment of a tax or issu- 
ing fee before the issuance of the writ or sum- 
mons.® 

Prcecipe or direction hy pimniiff. A praecipe is a 
written order to the clerk of a court to issue a writ.® 
In the absence of a statutory requirement, a prae¬ 
cipe need not be filed by plaintiff."^ The mere filing 
of a petition, without giving any directions to the 
clerk as to the issuance of process, amounts to an 
order to the clerk to issue process,® and it is the 
duty of the clerk to issue process immediately;® 
and, under the express provisions of some stat- 
utes, when a complaint is filed with the clerk, he 
must issue process promptly or immediately.i® In 
the absence of directions to the clerk to delay the 
issuance of process, plaintiff will not be deprived 
of the benefits of filing for any default or neg- 
lect of the clerk unless such default or neglect is 
attributable to plaintiff.i^ Plaintiff may by re- 
quest, or other facts showing such intention, de¬ 
lay the issuance of process on the filing of the 
complaint, even though the statute requires the 
derk to issue process on the filing of a com¬ 
plaint and, where express direction not to is¬ 


sue process is given to the clerk, the filing of the 
petition does not amount to an order to the clerk 
to issue process in the cause.^® 

Under the statutes in some jurisdictions plaintiff 
is required to file a praecipe with the clerk before 
the summons or other process issues.^^ It serves 
the twofold purpose of marking the time when the 
action begins, even though the clerk should be 
dilatory in issuing the summons, and also as a 
guide to the clerk in preparing the process or 
summons.15 Under such statutes the clerk may 
refuse to issue the summons until plaintiff files a 
praecipe but the filing of a praecipe is not ju- 
risdictional,i7 and the clerk may waive it with¬ 
out affecting the validity of the process.^®' 

The mere form of a praecipe is not a determin- 
ing factor in ascertaining its sufficiency, but the 
paper, whatever its form, must contain a positive 
order to put the judicial machinery in motion.l® 
Inaccuracies in the praecipe do not invalidate the 
process.®® Where a praecipe for a summons or 
other process had no marks of cancellation or with- 
drawal superimposed on it at the time it was filed, 
placing them thereon subsequently, no matter by 
whom, without leave of court is ineffective to 
change the praecipe as originally filed.®! 


place of residence fs not prerequi- 
site to Issuance of summons.—^Meehl, 
for Use of Eagle Indemnlty Co., v. 
Barr Transfer Co., 9 N’.W.2d 540, 305 
Mich. 276. 

3h Tenn.—^Minor v. B, I. Du Pont De 
Nemours & Co., 47 S.W.2d 748, 
164 Tenn. 226. 

50 C.J. p 451 note 14. 

PnWcitsr of partner^hip 

Fallure by members of a partner- 
ship to comply with provisions of 
chapter of public laws respectin^r 
publicity of partnerships prior to 
issuance of writ in an action by such 
members makes process void.—Bnos- 
burgr Grain Co. v. Wilder, 20 A.2d 
473, 112 Vt 11. 

4 . Ark.—^Brown v. Peevey, 4 Ark. 
442. 

Bm Ark.—^Brown v. Peevey, supra. 

6. Black Ii. Dict.; Bouvier Ij.Dlct. 
50 C.J. p 452 note 28. 

£*iling' of praecipe as commencement 
of action: 

GteneraJly see Actlons S 129 b (7). 
For limltation purposes see Limi- 
tations of Actions S 265 a. 
pFsecipe for ezecutlon see Bxecu- 
tions 9 &6 b (2). 

OfihsK delbiltlon. 

*^Praeclpe” is a paper addressed to 
th» prothonotary, entltled in the 
oonrt out of whlch the writ Is to 
Issne^ dated the day of its fillniT and 
oOntalBlInir with particularity the 


names of the parties, showing the 
form of the action, commanding the 
Issuance of a writ of the kind and in 
the manner dlrected, and signed by 
the attomey or by the party, If he 
conducta his suit alone.—Casey v. 
Southern Corporation, Del., 29 A.2d 
174. 

7- Neb.—^Mclntosh v. «Standard Oil 
Co., 236 N.W. 152, 121 Neb. 92. 

8. U.S.—Schlndler v. Wabash R. Co., 
D.C.Mo., 80 F.Supp. 686—Johnson 
V. Missourl Pac. Transp. Co., D.C. 
Mo., 26 F.Supp. 692. 

Mo.—State v. Bates, App., 286 S.W. 
420. 

9- Mo.—State v. Bates, supra. 

10- Miss.—Shackelford v. New York 

Underwriters Ins. Co., 198 So. 31, 
189 Miss. 396. . 

Tex.—Curtis v. Speck, Civ.App., 180 
S.W.2d 348, error refused. 

11. Miss.—Shackelford v. New York 
Underwriters Ins. Co., 198 So. 31, 
189 Miss. 396. 

ISL Tex.—Curtis v. Speck, Clv.App., 
130 S.W.2d 348, error refused. 

13. U.S.—Schindler v. Wabash R. 
Co., D.C.MO., 80 F.Supp. 686— 
Johnson v. Missouri Pac. Transp. 
Co., D.C.Mo., 25 F.Supp. 692. 

Mo.—^Pranz v. Radeackar, App., 264 
S.W. 97. 

14. Fla.—^McMillon v. Harrlson, 63 

So. 437, 66 Fla. 200, 49 Ij.RJL,N. 
S.. 946. , 


W.Va.—^Nlcholas Land Co. v. Crow- 
der. 32 S.B.2d 663, 176 W.Va. 216. 
Sonmions on oross petition 

(1) An unnecessary second sum¬ 
mons Issued without a prsecipe or 
other authorization hy the cross 
petitioner after the filling of a cross 
petition is a mere nullity.—^Rlce v. 
Bontjes, 250 P. 89, 121 Okl. 292. 

(2) Process on cross pleading gen- 
erally see supra § 4 b. 

15. Fla.—^McMillon v. Harrlson, 63 
So. 427, 66 Fla, 200. 49 L.R.A.,N. 
S., 946. 

16. Okl.—State Life Ins. Co. v. Ok- 
lahoma City Nat Bank, 97 P. 674, 
21 Okl. 828. 

17. Fla,—^McMlllon v. Harrlson, 63 
So. 427, 66 Fla. 200, 49 L.R.A..N.S.. 
946. 

18. Ind.—Johnson v. Murray, 13 N. 
B. 273, 112 Ind. 164, 2 Am.S.R. 174. 

50 C.J. p 452 note 32. 

19. Del.—Casey v. Southern Corpo¬ 
ration, 29 A.2d 174. 

20. Okl.—State Life Ins. Co. v. Ok- 
lahoma City Nat Bank, 97 P. 574, 
21 Okl. 823. 

50 C.J. p 462 note 33. 

21. Ohlo.—P i 1 g r 1 m Dlstributing 

Corp. V. Galsworthy, Inc., 74 N.E. 
2d 679, 79 Ohio App. 529, afflrmed 
76 K.B.2d 882, 148 Ohio St 667. 
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Time for issuance.. Process is to be issued at 
such time as may be directed by statute .22 A sum- 
mons which is issued after the return day is a 
iiullity.22 Under some statutes and the constnic- 
tion placed thereon, process cannot issue before 
the filing of the petition, declaration, or com- 
plaint.24 It is not required that the complaint 
shall be filed and the summons issued at the same 
time;25 and in a jurisdiction wherein the stat¬ 
utes place no limitation on the time of issuing a 
summons, it may issue at any time;26 but in some 
jurisdictions the codes or statutes provide for the 
issuance df a summons within a limited period of 
time after the filing of the complaint,27 and it 
must be issued within the time limited,^^ unless 
the code or statutory provision is directory29 or 
an order of court for the issuance of process is 
procured;20 and it is within the discretion of the 
court to allow or refuse the issuance of summons 
after a long delay^^ or after the expiration of the 
statutory period .22 


§ 10, Form, Requisites, Validity, and Con- 
struction 

a. In general 

b. Form and contents 

a. In General 

The requisites of process are Fargely statutory. Some 
courts construe statutes and rules of court regulatlng 
process as mandatory, while others regard them as mere- 
ly directory. 

The requisites of process are largely matters 
of statutory regulation,23 and a striet,24 or at least 
a substantial,25 compliance therewith is necessary, 
although a substantial compliance has been held 
sufficient.2® Process merely voidable in charac¬ 
ter is valid until attacked.27 

CofLstruciion generaUy, The want of proper cer- 
tainty in a citation cannot be supplied by con¬ 
structiones or intendment.29 In some jurisdic¬ 
tions the statutes and rules of court regulating 
process are held to be mandatory in character^® 
and subject to a striet construction ;4i but in other 
jurisdictions they are regarded as merely direc- 


22. Tenn.—^Minor v. E3. I. Du Pont 
De Nemours & Co., 47 'S.W.2d 748, 
164 Tenn. 226. 

Delay in issuance of process as 
grround for dismissal of action see 
Dismissal and Nonsuit § 62. 

S3. W.Va.—Hali v. Ocean Accident 
& Guarantee Corporation, 9 S.H.2d 
46, 122 W.Va. 188. 

24. Tetin.'—Minor v. E. I. Du Pont 
De Nemours & Co., 47 S.W.^d 748, 

. 164 Tenn. 226. 

Tex.—Moorhead . v/ Transportation 
Bank of Chicago, 111., Ciy.App., 62 
,S.W.2d 184. 

61} C.J. p 451 note 18. 

Process is vold it issued hefore 
hhng of complaint. 

Tenn.—Minor v. B. I. Du Pont De 
Nemours &.Co., 47 B.W.2d 748, 164 
Tenn. 226. 

Tex.—^Moorhead v. Transportation 
Bank of Chlcagro, HI., Civ.App., 62 
S.W.2d 184. ' 

Prayer for process 

(1) In some Jurisdictions the com¬ 
plaint or petition must contaln a 
prayer for process and, in the ab- 
sence of a prayer, the cle?*k has no 
authority to issue process, and proc¬ 
ess issued wlthout such prayer is 
void.—Crown Laundry v. Biirch, 53 
S.E.2d 116, 205 Ga, 211, followed in 
Crown Laundry v. Higrgins, 63 S.B. 
2d 118, 205 Ga. 214, and Crown Laun¬ 
dry V. Robertson, 63 S.B.2d 119, 206 
Oa. 214. , 

(2) In other Jurisdictions ‘a prayer 
for i^ocess, such as a, citation, is 
hot necessary.—Bauduc v. Domini¬ 


on, 8 Mart,N.S., La., 434—Sompey- 
rac V. Estrada, 8 Mart., La., 722. 

25. Cal.—^Harrington v. Placer 
County Super. Ct, 228 P. 15, 194 
Cal. 185. 

26. N.C.—^Dorsey v! Kll^kland, 99 S. 
E. 407, 177 N.C. 620. 

27. Puerto Bico.—Chavier v. Giral- 
dez, 16 ‘Puerto Bico 146. 

60C.J. p 452 note'21. 

28. U.S.—^U. SL V. Schuerman, D.C. 
Idaho, 218 P. 915. 

50 C.J. p 452 note 22. 

29. Puerto Bico.—Chavier ▼. Glral- 
dez, 16 Puerto Bico 145. 

30. Colo.—'Steves v. Carson, 40 P. 
.569, 21 Colo. 280. 

31. Ga.—^Bees(e v..Klrby, 68 Ga. 826. 

32. Cal.—^Baldwln v. Poster, 108 P. 
714, 167 Cal. 643. 

Colo.—Steves v. Carson, 40 P. 569, 
21 Colo. .280. 

33. Okl.— Corpus Juris oited in 
State v. City of Tulsa, 5 P.2d 744, 
746, 153 Okl. 262. . .. 

. ‘ Bequisites of summons, although 
such instrument is not, «strictly 
speaking, to be regarded as ja proc¬ 
ess, are deflned by statute.—Sphultz 
V. Oldenburg, 277 N.W, 918, 202 
Minn. 237. 

34. Tex.—^Boydstun v. Nugent, Civ. 
App., 286 S.W. 696—Klmmell v. 
Edwards, CivA.pp., 193 S.W. 863, 
194 S.W. 168. 

35. Minn.—Tharp v-.Tharp, 36 N.W. 
2d 1. 228 Minn. 23. 

Okl.— Corpus Juris oited iu State v. 
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City of Tulsa, 6 P.2d 744, 746, 168 
Okl. 262. 

Tex.—Boulevard Undertaking Co. v. 

Breaker, Civ.App., 42 S.W.2d 451. 
50 C.J. p 452 note 44. 

Process in yiolation of law is void 
and ineffective.—^Boddy v. Pitager- 
ald's .Estate, 36 A.2d 668, 113 Vt 472 
—^Enosburg Grain Co. v. Wllder, 20 
A-2d 473. 112 Vt. 11. 

36. Idaho.—^Mattice v. Babcock, 20 
P.2d 207, 62 Idaho 663. 

37. Vt.—^Bussell v. Lund, 39 A.2d 
337, 114 Vt. 16—Howe v. LIsbon 
6av. Bank & Tmst Co., 14 A.2d 8, 
111 Vt 201—Elwell V. Olin, 184 A. 
692, 99 Vt 460’.' 

38. Tex.—Smlth v^ Buckholts State 
Bank, Civ.App., 193 S.W. 730.. 

39. Tex.—Smlth v. Buckholts State 
Bank, supra. 

40. Okl.—Corpus. Jnrls oited in 
' State V. City df Tulsa, 6 P.2d 744, 

746, 153 Okl. 262. 

Tex.—^Pirman Leather Goods Corp, 
V. McDonald & Shaw, Civ.App., 217 
S.W.2d'-137—Johnson v. Cole, Civ. 
App., 138 S.W.2d 910, error refused 
—^In re Keen's Estate, Civ.App., 77 
S.W.2d 688—^Boulevard Undertak¬ 
ing Co. V. Breaker, CIv.App., 42 
S.W.2d 461. 

50 C.J. p 452 note 42. 

41. N.J.—Williams v. Board of Edu- 
cation of Trenton, 12 A.2d 127, 124 
N.J.Law 380. 

Tex.—Gutlerrez v. Cuellar, Clv.App., 
236 S.W. 497. 



§ 10 

tory^2 and are accorded a liberal construction.^^ 

What law governs, The sufficiency of a proc- 
ess must be determined by the law in force on the 

date of its issuance.^4 

Power of legislature, Within constitutional lim- 
itations, the legislature may change the form and 
requisites of a summons as it sees fit.^® 

b. Form and Gontents 

The form and contenta of a process shouid be such 
as to afford notice and to efPect a substantlal compliance 
with any provisione of statute or court rule prescribing 
matters of form. 

The form of process must be such as to lead to 
actual notice as far as information and circum- 
stances permit,^® and, in the absence of a manda- 
tory requirement of positive law prescribing some 
particular form, a process which affords adequate 
notice is sufEcient.^7 ^ summons is sufficient to 
confer jurisdiction where it performs the function 
of giving notice according to statutory requirements 
with such particularity and certainty as not to de- 
ceive er mislead.^® Ordinarily mere irregularities 
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in form will not vitiate a process,as when a re- 
quired statement is added by way of a memorandum 
upon the summons instead of inserting it in the 
body thereof.®® A failure to state the Street num- 
ber of plaintiff’s attorney is held to be a mere 
irregularity and not jurisdictional,®^ and it has been 
said that in order to deprive the court of juris¬ 
diction the process must be so defective as to be 
void.®^ In jurisdictions wherein a statement of 
the file number of the suit is required, a failure 
to state such number in the body or on the face of 
a citation has been held to be fatal®® even though 
it is indorsed on the back of the citation.®^ A reg- 
istered letter does not constitute effective proc¬ 
ess.®® 

Statutes and rules of court It is necessary that 
the writ contain wHatever a statute or rule of 
court prescribes,®® such as a direction to defend¬ 
ant to answer and to serve his answer on plaintiff 
at a specified place within the state.®*^ Where a 
statute contains an enumeration of ali that is re¬ 
quired to constitute a legal citation, failure to in- 
sert other matters has been held not fatal.®® Where 
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42. N.D.—AI Gr. Bames Amusement 
Co. V. Dlstrict Court in and for 
Kamsey County, ^econd Bistrict, 
268 N.W. 897, 66 N.D. 727. 

43- Minn.—Schultz v. Oldenburg^, 
277 N.W. 918, 202 Minn. 237—-Flan- 
ery v. Kusha, 173 N.W. 652, 143 
Minn. 308, 6 A.L.H. 838. 

Vedmlcal defects 

Statute regulringr summons to be 
subscrlbed by plaintiff or his attor¬ 
ney and directed to defendant, and 
requirlng' Service of answer at speci¬ 
fied place within specified number of 
days after Service is to be liberally 
construed to ayoid defeatingr action 
because of technical and formal de¬ 
fects which could not reasonably 
have misled defendant.—Tharp v. 
Tharp, 36 N.W.2d 1, 228 Minn. 23, 

44. Tex.—Watts v. City of EI Paso, 
Civ.App., 183 S,W.2d 249, error re- 
fused. 

45. N.D.—James River Nat. Bank 
v. Haas, 16 N.W.2d 442, 73 N.D. 
374. 154 A.L,.R. 10051 

46. Pia.—State ex rei, Murphy-Mo- 
Donald Builders' Suppi y Co. v. 
Paries, 48 eo.2d 347. 

N.T.—In re Morningstar^s WIll, 257 
N.Y.S. 240, 143 Misc. 620. 

Xn rem proceeding' 

Whlle manner and form of notice 
in an in rem proceeding^ may differ 
trom one in personam, it must be 
reasonably efficient to lead to ac- 
tual notice as far as Information and 
cirqomsrtances permit.—Hollis v. 
Tllton. 6 A.2d 29, 90 N.H. 119, re- 
heard 6 A.2d 763, 90 N.H. 119. 


47- N.T.—In re Mornlngstar^s Will, 
257 N.Y.S. 240. 143 Misc. 620. 
Notioe of hearingr 
Citation which grives person whose 
rigrhts are in jeopardy adequate no¬ 
tice of hearing is sufficient.—^In re 
Mornlngrstar's Will, supra 
Order or notloe 

Process need not be in the form 
of a writ or subpeena, but may be 
an order or notice. 

Del.—Webb Packing" Co. v. Harmon, 
196 A. 158, 9 W.W.Harr. 22. 
i N. J.—Stevens v. Associated Mortgr. 
Co.. 152 A, 461, 107 N.J.Eq. 297, 
afflrmed 168 A. 343, 110 N.J.Eq. 
70. 

48. Vt.—Cukor v. Cukor, 49 A.2d 
206, 114 Vt. 456, 168 A.L.R 227. 
Wash.—Codd v. Westchester Pire 
Ins. Co., 128 P.2d 968, 14 Wash.2d 
600, 161 AUR. 316. 

49- La.—Bdink of Montgromery v. 

Calhoun, App., 146 So. 51. 

"Cited’’ ixLstead of “sammoned” 
Citation held not bad because word 
“cited'* was used instead of "sum- 
moned.”—of Montgromery v. 
Calhoun, supra 

Use of Arabie flgrnres in the title 
and number of the case and the 
number of the judiclal dlstrict did 
not render a citation bad, and the 
contention that such figfures were 
not in English because of Arabie 
origrln could not be seriously enter- 
tained.—^Bank of Montgomery v. 
Calhoun, supra 

50. Dak.—Star* v. MahaTi^ 30 N.W. 
169, 4 Dak. 213. 

N-Y.—Cook V. Kelsey, 19 N.Y. 412, 
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61, N.Y,—Suliivan v. Harney, 103 N. 
Y.S. 177, 63 Misc. 249. 

52. lowa.—^Rhodes v. Oxley, 235 N. 
W. 919, 212 lowa 1018. 

'53. Tex.—Gutierrez v, Cuellar, Civ. 

App., 236 S.W. 497. 

50 C.J. p 453 notes 62, 63. 

54. Tex.—Crenshaw v. Hempel, 130 
S.W. 731. 60 Tex.Civ.App. 386. 

60 C.J. p 453 note 64. 

55. Del.—Chappel v. Standard Scale, 
etc., Corp., 138 A 74, 16 Del.Ch. 
333. 

56. N.Y.—Schwartz v. Shaplro, 91 
N.Y.S.2d 771. 

Ohlo.—Crabbe v. Hertzigr, Aipp., 66 
N.E.2d 659. 

Okl.—Corpus Juris dted in State v. 
City of Tulsa, 5 P.2d 744, 746, 163 
Okl. 262. 

Pa.—Commonwealth v. Alegheny 
County, ComJPL, 88 Pittsb.Leff.J. 
589. 

60 C.J. p 462 notes 40, 41. 

Co3]iiiioiL..law • wrll; of process has 
bees, abolished by statute under some 
■practice.—^Lybrand v. State Co., 184 
S.E. 680, 179 S.C. 208, 104 A.L.R. 1118 
—State V. Burns, 93 S.E. 194, 107 
S.C. 641. 

Statute inappUcable to proo- 

ess 

Mo.—State ex rei. Weber v. Mc- 
Lauffhlin, App., 167 SvW.2d 800. 

57. Minn.—^Tharp v. Tharp, 36 N.W. 
2d 1, 228 Minn. 23. 

58- La—Hemken v. Parmer, 8 Rob. 
155. 



§ 10 

tory^2 and are accorded a Hberal construction.'*^ 

Wkat law governs. The sufficiency of a proc- 
ess must be determined by the law in force on the 
date of its issuance.^^ 

Power of legislature. Within constitutional lim- 
itations, the legislature may change the form and 
requisites of a summons as it sees fit>5 

b. Fonn and Oontents 

The form and contenta of a proceas shouid be auch 
as to afford notice and to effect a substantiai compliance 
with any provisiona of atatute or court rule preacrlblng 
mattera of form. 

The form of process must be such as to lead to 
actual notice as far as Information and circum- 
stances permit,^® and, in the absence of a manda- 
tory requirement of positive law prescribing some 
particular form, a process which affords adequate 
notice is sufiScient.^^ A summons is sufficient to 
confer jurisdiction where it performs the function 
of giving notice according to statutory requirements 
with such particularily and certainty as not to de- 
ceive er mislead.^® Ordinarily mere irregularities 
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in form will not vitiate a process,^® as when a re- 
quired statement is added by way of a memorandum 
upon the summons instead of inserting it in the 
body thereof.5® A failure to state the Street num- 
ber of plaintifFs attorney is held to be a mere 
irregularity and not jurisdictional,®! and it has been 
said that in order to deprive the court of juris¬ 
diction the process must be so defective as to be 
void.52 In jurisdictions wherein a statement of 
the file number of the suit is required, a failure 
to state such number in the body or on the face of 
a citation has been held to be fatal®® even though 
it is indorsed on the back of the citation.®^ A reg- 
istered letter does not constitute effective proc¬ 
ess.®® 

Statutes and rules of court It is necessary that 
the writ contain whatever a statute or rule of 
court prescribes,®® such as a direction to defend¬ 
ant to answer and to serve his answer on plaintiff 
at a specified place within the state.®^ Where a 
statute contains an enumeration of all that is re¬ 
quired to constitute a legal citation, failure to in- 
sert other matters has been held not fatal.®® Where 
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42. N.D.—AI G. Barnes Amusement 
Co. V. District Court in and for 
Ramsey County, Second District, 
268 N.W. 897, 66 N.B. 727. 

43. Minn.—Schultz v. Oldenburgr, 
277 N.W. 918, 202 Minn. 237—-Flan- 
ery v. Kusha, 178 N.W. 662, 148 
Minn. 308, 6 A.L.R. 838. 

Technical defects 

Statute requlrlng' summons to be 
subscrlbed by plaintiff or his attor¬ 
ney and directed to defendant, and 
requlrlng: Service of answer at speoi- 
fled place within specifled number of 
days after service is to be llberally 
construed to avoid defeatlnff action 
because of technical and formal de¬ 
fects which could not reasonably 
have misled defendant.—Tharp v. 
Tharp, 36 N.W.2d 1, 228 Minn. 23. 

44. Tex.—Watts v. City of EI Paso, 
Civ.App., 183 S.W.2d 249, error re- 
fused. 

45- N.D.—James River Nat. Bank 
V. Haas, 15 N.W.2d 442, 73 N.D. 
374. 164 A.L.R. 10051 

46. Pia.—State ex rei. Murphy-Mo- 
Donald Builders* Suppi y Co. v. 
Parks. 43 6o.2d 847. 

N.T.—^In re Morninsstar^s Wlll, 257 
N.T.S. 240. 143 MIsc. 620. 

Xn. rem proceedlng’ 

While manner and form of notice 
in an In rem proceedlng: may differ 
from one In personam. It must be 
reasonably efficient to lead to ac¬ 
tual notice as far as Information and 
clrqumstanoes permit.—Hollis v. 
Mtoii 5 A.2d 29. 90 N.H. 119, re- 
beard 6 A-2d 763, 90 N.H. 119. 


47. N.T.—^In re Momlngstar's Wlll, 
257 N.T.S. 240, 143 Mlsc. 620. 

Notice of hearlng 

Citation which gives person whose 
rights are in jeopardy adequate no¬ 
tice of hearing is sufficient.—^In re 
Morningstar's Will, supra. 

Order or notioe 

Process need not be in the form 
of a writ or subpoena, but may be 
an order or notice. 

Del.—Webb Packing Co. v. Harmon. 

196 A. 158, 9 W.W-Harr. 22. 

N.J.—Stevens v. Associated Mortg. 
Co., 162 A. 461, 107 N.J.Eq. 297, 
afflrmed 168 A. 343, 110 N.J.Eq. 
70. 

48. Vt.—Cukor V. Cukor,' 49 A.2d 
206. 114 Vt. 456, 168 A.L.R. 227. 

Wash.—Codd v. Westchester Pire 
Ins. Co., 128 P.2d 968, 14 Wash.2d 
600, 151 A.L..R. 316. 

49. Lia.—^BsCnk of Montgomery v. 
Calhoun, App., 146 So. 61. 

“dted’’ instead of «summoned” 
Citation held not bad because word 
*‘crted” was used instead of “sum- 
moned."—^Bank of Montgomery v. 
Calhoun. supra 

TTse of Arabio flgnres in the title 
and number of the case and the 
number of the judicial district did 
not render a citation bad. and the 
contentlon that such ffgrures were 
not in English because of Arabie 
origin could not be seriously enter- 
tained.—^Bank of Montgomery v. 
Calhoun, supra 

50. Dai.—Star* v. Mahan. 30 N.W. 
169, 4 Dak. 213. 

N.T.—Cook V. Kelsey, 19 N.T. 412. 

1002 


51. N.T.—Suilivan v. Harney, 103 N. 
T.S. 177, 63 Misc. 249. 

i52. lowa—^Rhodes v. Oxley, 235 N. 
W. 919, 212 lowa 1018. 

'53. Tex.—Gutierrez v, Cuellar, Civ. 

App., 236 S.W. 497. 

60 C.J. p 453 notes 62, 63. 

54. Tex.—Crenshaw v. Hempel, 130 
S.W. 731. 60 Tex.Civ.App. 386. 

50 C.J. p 453 note 64. 

55. Del.—Chappel v. Standard Scale, 
etc., Corp.. 138 A. 74, 16 Del.Ch. 
333. 

56. N.T.—Schwartz v. Shapiro, 91 
N.T.S.2d 771. 

Ohlo.—Crabbe v, Hertzig, App., 66 
N.E.2d 669. 

Okl.—CJorpus Juris dted in State v. 
City of Tulsa 6 P.'2d 744, 746, 163 
Okl. 262. 

Pa—Commonwealth v. Allegheny 
County, Com.Pl., 88 Pittsb.Leg.J. 
689. 

50 C.J. p 452 notes 40, 41. 

Coxnmon-law- writ of process has 
been abolished by statute under some 
practice.—^Lybrand v. State Co., 184 
S.E. 680, 179 S.C. 208, 104 A.L.R. 1118 
— State V. Burns, 93 S.E. 194, 107 
S.C. 641. 

Statute Inappllcable to proo- 

ess 

Mo.—State ex rei. Weber v, Mc- 
Laughlin, App., 157 S.W.2d 800. 

57. Mlim.—^Tharp v. Tharp, 36 N.W. 
2d 1, 228 Minn. 23. 

58. La—-Henaken v, Farmer, 8 Rob. 
156. 
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so provided by statute, plaintiff must proceed by a 
summons59 or citation,®® rather than a notice®! or 
an order to show cause,®^ altbough under some 
circumstances defendant may be held to have 
waived the requirement of a summons so as to 
make an order to sbow cause effective where it 
contains every requisite of a summons.®® Where 
the code or statutory provisions relating to a sum¬ 
mons do not prescribe a form thereof, a process is 
sufficient if it clearly informs defendant that the 
instrument is intended for him and requires an 
answer to , the complaint,®^ but where the codes, 
statutes, or rules of court do prescribe the form 
of the process its form should be in substantial 
compliance with such statutory requirements.®® A 
court or judge is without power to prescribe a form 
which is inconsistent with a code or statutory pro- 
vision;®® nor, where an existing statute may rea- 
sonably be construed to provide for process, should 
resort be had to a power conferred on a court by 
code or statute to frame suitable writs in the ab- 
sence of a statute prescribing a process to be used.®*^ 
A code provision to the effect that writs in the 
form or effect of the precedents appended to the 
code section shall be sufficient, by implication means 
that any further and substantial withdrawal from 
the requirements of the common law shall be less 
than sufficient,®® 

DirecHon or demand. In order to constitute 
process in court procedure it is essential that the 


instrument contain a direction or demand to or 
on the person to whom it is directed that he per- 
form or refrain from performing some act®® 

Statement as to filing of complaint. Under the 
practice prevailing in some jurisdictions a summons 
must state that the complaint has been or will be 
filed in a certain place*^® and within a certain time.^i 

Wrif sent to another county for Service on a co- 
defendant should be an exact counterpart of the 
one which is to be executed within the county,*^® 
except that it should be directed to another sher- 
iff under principies discussed infra § 12, and only 
the party to be served need 'be named, as considered 
infra § 15. 

Conformity to, and aider by, pleading. When is- 
sued on a pleading, process must conform there- 
to.78 Sometimes process is held sufficient when 
read and construed in connection with a complaint 
or petition to which it refers*^^ or which is attached 
thereto.*^® An order of court and a petition to- 
gether may properly bc regarded as a summons 
where it is provided by a subsequent order of court 
that they shall be so regarded and they contain sub- 
stantially every requisite of a summons prescribed 
by code provisions.'^® 

§ 11. -Style 

The ''style” of a process Is used to designate the 
name in which it runs. 


69. N.J.—Williams v. Board of Edu- 
cation of Trenton, 12 A.2d 127, 124 
N.J.Law 380. 

Pa.—Commonwealth v. Allegrheny 
County, Com.PL, 88 Plttsb.Leg.J. 
589. 

S.C.—^Beard-Iaaney, Inc. v. Parby, 38 
,S.E.2d 1, 208 S.C. 313—Middleton 
V. Robinson, 26 S.E.2d 474, 202 S. 
C. 418. 

50 C.J. p 452 note 54. 

Process is ordlnarlly a BTUnmous 
commanding some offlcer to summon 
defendant to answer complaint of 
plaintiff at time and place named in 
summons.—^Baldwin v. Norton Hptel, 
176 S.B. 751, 163 Va. 76. 

Siunmoxis Is nsual means of ac- 
Quiringr jurisdictioU of person of de¬ 
fendant.—^Ralnes v. Poston, 38 S.E. 
2d 145, 208 S.C. 349. 

Xds pendens 

.Eiling of a lis pendens by plaintiff 
did not take place of a summons.— 
Goodyear Tire & Iftubber Co. v. Mey- 
er, 191 ■S.W.2d 826, 209 Ark. 383. 

60. Tex.—Gilbert v. I^bley, Civ. 
App., 214 S.W.2d 646, 

61. Ky.—^Ashland Second Nat. Bank 
V. Prichard, 189 S.W. 14, 172 Ky. 
190. 


Tex.—Gilbert v. Lobley, Clv.App., 
214 S.W.2d 646. 

62. Pa.—Commonwealth v. Alleghe- 
ny County, Com.Pl., 88 Pittsb.Legr. 
J. 589. 

Wash.—^Nevin v. Pacific Coast, etc., 
Packing: Co.. 177 P. 739, 105 Wash. 
192. 

63. S.C.—^Beard-Laney, Inc., v. Dar- 
by. 38 S.E.2d 1, 208 S.Cw 313. 

64. Minn.—^Planery v. Kusha, 173 N. 
W. 652, 143 Minn. 308, 6 A.L..R. 838. 

60 C.J. p 462 note 57. 

65. Tex.—Christie v. Hudspeth 

County Conservation sua/S. Reclama- 
tion DIst. No. 1, Civ.App., 64 S.W. 
2d 978. 

Utah.—Glasmann v. Second Dlst. 
Court in and for Weber County, 
12 P.2d 361, 80 .Utah 1. 

50 C.J. p 452 note 5$. 

Baoh of statntory spedilcations re- 
Quired of an original notice is of 
ecLual rank with the others. and fall- 
ure to Include any bne is as fatal as 
failure to include apother.—^Parley 
V. Carter, 269 N.W. 34, 222 lowa 92. 

66. Pa.—^Buehler v. Paxson, 36 Pa. 
Dist. & Co. 583. • 

60 C.J. p 453 note 59. 
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67. Cal.—^McKendrlck v. Western 
I Zinc Hin. Co.. 130 P. 866, 166 CaJ. 
24. 

^68. Miss.—^Burns v. Allen, 31 So.2d 
125, 202 Miss. 240. 

69. N.T.—In re Smlth's Will, 24 N. 
T.S.2d 704, 176 Misc. 688. 

70. S.C.—Middleton v. Rdbinson, 25 
S.E.2d 474, 202 S.C. 418. 

Utah.—Wasatch Livestock Loan Co. 
V. District Court in and for Ulntah 
County, 46 P.2d 399, 86 Utah 422. 

71. Utah.—Wasatch Livestock Loan 
Co. V. District Court in and for 
Uintah County, supra. 

72. Ala—^Mayo v. Stoneum, 2 Ala 
390. 

Ark.—Womsley v. Cummins, 1 Ark. 
125. 

73. Neb.—^Parmers' Banhing-, etc., 
Co. V. Mauck, 97 N.W. 835, 70 Neb. 
686 . 

50 C.J. p 463 note 71. 

74. Ga—Lamb v. McElwaney. 86 
S.B. 705, 143 Ga 490. 

75., 'Or.—Joseph First Nat. Bpnk v. 
Rusk, 127 P, 780, 129 P. 121, 64 Or. 
36, 44 L.RJL,N.S.. 138, 145. 

7^ S.C.—State v. Sanders, 110 SJBl 
808, liar S-C 498. 
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§ 11 

The ''style” of a writ should not be confused ^vith 
the “teste” thereof The term “style” is employed 
to designate the name in which the writ or proc- 
ess runs, and a writ ie properly said to run in the 
name of the person from wliom or the government 
from which the command on the face of the writ 
appears to emanate.*^* The purpose of statutory 
and constitutional provisions prescribing the style 
of process is to exclude any private person, or any 
political power other than that designated, from 
the exercise, of the authority to issue process.'^^ 
The use of quotation marks in such a provision fa- 
vors the idea that the style prescribed must be 
used verbatim,80 and, in any event, in order to 
effect a compliance with such requirements there 
should be at least a substantial conformity to the 
style prescribecL*^ In some States such provisions 
are held to be mandatory,*^ "btit in others they are 
held to be merely directory.®® Also, in some ju- 
risdictions process which is not in the prescribed 
style is void,®^ but in others it is voidable only.®^ 

Place of stafement While the place for the 
style is properly at the head of the writ, it may 
nevertheless appear elsewhere without rendering 


the summons invalid.®® However, the statement of 
the state and county in the marg^n of process, 
as ordinarily employcd to show the venue, is not 
sufKcient to cause the process to be regarded as 
running in the name of the state.®^ 

What constitutes process zvithin requirements, 
The word “process” is employed in such provisions 
in a restricted sense,®® and, as so employed, has 
reference only to such process as under the com- 
mon law of England is required to run in the 
name of the king;®® the summons or other instru- 
ment by which a defendant is put on notice of the 
charge lodged against him or of the existence of 
any action which may have been brought against 
him.®0 The provisions apply only to judicial pro- 
ceedings®^ or to process emanating from a court;®® 
they do not apply to special proceedings,®® or-to 
proceedings in an executive department of a state,®^ 
or to a summons or notice given by a party or his 
attomey under statutory authority;®® nor do they 
apply to a citation,®® although a citation issued by 
the court has been regarded as a form of process 
subject to the statutes.®^ 


77. Mich.—Johnson v. iProvlncial 

Ins. Co., 12 Mich. 216, 36 Am.D. 
43. 

78. Mich.—Johnson Provlnclal 

Ins. Co., supra. 

Tenn.—Corpus Juris q.uoted In City 
of Murfreesboro v. Bowles, 213 S. 
W.2d 35, 36, 187 Tenn. 134. 

79- Okl.—Ex parte Stephenson, Cr., 
209 P.2d 515. 

80. Mich.—Johnson v. Provlncial 

Ins. Co., 86 N.W. 49, 12 Mich. 216. 

81. Mich.—^Forbes v. I>arllnfir, 54 N. 
W. 385, 94 Mich. 621. 

50 C.J. p 453 notes 78, 80. 

82. Okl.—^Ex parte atephenson, Cr., 
209 P.2d 616—Eslick v. State, 105 
P.2d 554, 70 Okl.Cr. 196—State v. 
Bayliir, 60 P.2d 402, 59 OkIX:r. 381 
—Sloan V. State, 282 P. 898, 46 
Okl.Cr. 228—^Bishop v. State, 288 
P. 363, 47 Okl.Cr. 249—Murray v. 
State, 287 P. 781, 47 Okl.Cr. 219. 

Pa.—^In re QanslofTs Estate, 42 Pa. 

Dlst. & Co. 666, 8 Sch.Re8r. 200. 

60 C.J. p 453 note 89. 

88. Mo.—Spitcaufaky v. Hatten, 182 
S.W.2d 86, 363 Mo. 94, 160 A.Lr.R. 
930. 

50 C.J. p 453 note 90., 

84. Pa.—In re GansrlolTs Estate, 42 
PaJ>lst. & Co. 666, 8 Sch.He£r. 200. 
60 <U. p 453 note 91. 

88. Neb.—Moore v. Pedawa, 14 N. 

W. 170, 13 Neb. 379. 

50 GJr. p 453 note 92. 
aOi. ,;Pa.—Whlte T. Cominoixwealth, 
9 Binn. 179, 6 AxdlD. 443. 

60 OJ. p 454 note 95. 


87. Mo.—Little V. Little, 5 Mo. 227. 
32 Am.D. 317. 

50 C.J. p 454 note 96. 

88. MInn.—Hanna v. Russell, 12 
Minn. 80. 

Okl.—Burns v. Pittsburgr Mortgr. Inv. 
Co., 231 P. 887, 105 Okl. 150. 

89. Pia.—State ex rei. Murphy-Mc- 
Donald Builders' Supply Co. v. 
Parks, 43 So.2d 347. 

Utah.—^Patterick v. Carbon Water 
Conservancy Dlst, 146 P.2d 603, 
106 Utah 55. 

50 C.J. p 453 note 82. 

Statutory tribunal 
Under constltutlon providingr that 
ali wrlts should be in name of the 
state, statutory notice or summons 
Issued out of small claims division 
of dlstrict court which was not is¬ 
sued in name of the state was held 
valid, slnce constitutional requlre- 
ment included only such processes 
as at common law were required to 
be in name of sovereign, and small 
claims division of dlstrict court was 
statutory tribunal.—Silent Watch- 
man Corporation v. Ratz, 180 A. 240, 
13 N.J.Misc. 699. 

98. Fla.—State ex rei. Murphy-Mc- 
Donald Builders’ Supply Co. v. 
Parks, 43 So.2d 347. 

91. Mo.-^pitcaufsky v. Hatten, 182 
S.W.2d 86, 353 Mo. 94, 160 A.L1.R. 
®® 0 . 

Wash.—State v. Thurston County 
Super. Ct, 247 P. 942, 189 Wash. 
454. 

1004 


92. Ehn.—McKenna ▼. Cooper, 101 
P. 662, 79 Kan. 847. 

50 C.J. p 453 note 84. 

93. S.D.—Kundert v. Madison, 162 
N.W. 898, 39 iS,D. 48. 

50 C.J. p 453 nbte 85. 

Froceedlng to estahllsh water dis- 
trlot 

Utah.—^Patterick v. Carbon Water 
Conservancy DlsL, 146 P.2d 603, 
106 Utah 66. 

94. Wash.—State v. Thurston Coun¬ 
ty Super. Ct., 247 P. 942, 139 Wash. 
454. 

95. Colo.—Comet Cons. Min. Co. v. 
Prost, 25 P. 506, 16 Colo. 310. 

50 C.J. p 453 note 88. 

3flCere notioe 

A summons Is not process wlthin 
meaning of constitutional provision 
that ali process shall run in the 
name of the state, but is a mere no¬ 
tice given by plaintiff or his attomey 
to defendant that proceedings have 
heen instltuted and judgment wlU be 
taken against defendant if he fails to 
defend.—Griffln v. Parlbault Fair & 
Agricultural Ass'n, 280 N.W. 7, 203 
Minn. 97—Schultz v. Oldenburg, 277 
N.W. 918, 202 mW 237. 

98. lia-—Hemdon v. Wakefleld- 

Moore R4alty Co., 79 fio. 818, 148 
La. 724. 

50 C.J. p 453 note 87. 

97. Pa.—^In re GaUglofTs Estate, 42 
Pa.Dist & Co. 666, 8 Sch.Reg. 200 
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§ 12. - Direction 

Ordinarily process should be directed to the offlcer 
who Is to serve It; where the offlcer ordinarily serving 
process Is disqualifled to act, the process should be di- 
rected to some other designated offlcer. 

Process ordinarily should be directed to the offi- 
cer who is to serve it,®^ such as the sheriff of the 
county®® wherein the suit is pending^ or where de¬ 
fendant resides,® and statutes so providing have 
been held to be mandatory.® Where the defendant 
is alleged to be a resident of another county and 
the issuance of process to, and Service within, such 
county is authorized by law, process may be di¬ 
rected to the sheriff of such county;^ but under 
some statutes or rules of court the summons is to 
be directed to defendant® A rule providing that 
every process shall be directed to any sheriff or 
constable within the state eliminates a former re- 
quirement that new process must be issued to 
every county wherein the person to be served may 
be found,6 and issuance of a process directed to the 
sheriff or any constable of a named county is a 
sufl&cient compliance with such rule.*^ 

The right of a litigant to select a process server 
is a substantial one,® and in the absence of statutory 
authority neither the court nor a clerk thereof 
may interfere with such right, as by diverting to 
others a process directed to a particular officer.®, 
Where local exeeutive ofhcers have failed to act, 
the governor, as exeeutive head of the state, may 
set enforcement machinery in motion and thereby 
determine to whom civil process shall be directed 
for execution.i® Statutes authorizing appointment 
of a special officer to serve process of a certain 


§ 12 

court for good cause shown and providing that a 
judge in vacation may order process to be directed 
to any proper person, and that if application is 
made in vacation it shall be in writing and filed 
with the clerk, require a written application suflS- 
cient to acquaint the judge with a basis to determine 
whether or not to hear evidence thereon.li In an 
urgent case, as where plaintiff is in danger of los- 
ing his debt and an officer is not seasonably to be 
had, direction of the writ to an indifferent person 
is permissible under some statutes.^® 

Officer in another state. Under some statutes, 
and the construction placed thereon, process to be 
served in another state may be directed "to any 
officer authorized by law to serve process” within 
that state, without naming or designating any par¬ 
ticular officer.i® In the absence of a statute con- 
ferring it, a clerk of court in one state is without 
authority to issue a summons directed to the sher¬ 
iff of a county in another state.^^ 

Effect of want of proper direction, Whether the 
want of a proper direction is a fatal defect in a 
writ is a question on which there is a difference 
of judicial opinion; some courts hold that the de¬ 
fect is fatal to the validity of the writ,i® while oth¬ 
ers take the view that it is not fatal.i® The absence 
of a proper direction is a mere informality in case 
of a statutory summons which does not issue out 
of the court,!'^ provided the instrument discloses for 
whom it is intended.^® 

Disqualification of officer, Where the sheriff or 
other officer who ordinarily serves writs is dis- 
qualified to serve process in a particular case, the 


98. Tex.—Corpns Juris guoted Ixl 
Green v. White, Clv.App., 82 S.W. 
2d 488. 489. 

.60 C.J. p 464 note 97. 

99. Tex.—Corpus Juris guoted lu 
Green v. White, Civ.App., 32 'S.W. 
2d 488, 489. 

50 O.J. p 454 note 98. 

1. Ga.—^Moss V. S.trlckland, 76 S.E. 
622. 138 Ga. 539. 

Tex.—Corpus Juris guoted lu Green 
V. White, Civ.App.. 32 S.W.2d 488, 
489. 

8 . Tex.—^Boulevard XJndertaklngr Co. 

V. Breaker, Clv.App., 42 S,W.2d 451 
—Green v. White, Clv.App., 32 6. 

W. 2d 488. 

Offlcer livinsr lu oouuty 
Citatlon must be directed to sher¬ 
iff of county In which defendant 
Uves, and only offlcer llvingr thereln 
can serve citatlon.—Green v. White, 
supra. 

3. Tex.—^Boulevard Undertailng Co. 
V. Breaker, Civ.App., 43 e.W.2d 
461. 


4. Ga.—W. T. Rawleiffh Co. v. 
Greenway, 26 S.E.2d 468, 69 Ga. 
App, 690. 

Ky.—Corpns Juris clted lu Poster 

V. Hili, 138 S.W.2d 496, 496, 282 Ky. 
327. 

50 C.J. p 454 note 3. 

5. Mlnn.—Plano Mfg. Co. v. Kau- 
fert, 89 N.W. 1124, 86 Mlnn. 13. 

60 C.J. p 454 note 6. 
e. Tex.—Nass v. Nass, 228 S.W.2d 
130. 

7- Tex.—Nass v. Nass, 228 S.W.2d 
130, overruling Mltchell v. Hutter,, 
Clv.App., 221 S.W.2d 979—^King v. 
King, Civ.App., 230 S.W.2d 835, 
error refused. 

8. Mlch.—^Brand v. Teagan, 236 N. 

W. 243, 253 Mlch. 530. 

9. Mlch.—^Brand v. Teagan, supra. 
Breaoh of duty 

Clerk of common pleas court re- 
fuslng to dellver writ to constable 
named In prseclpe breached legal du¬ 
ty to Issue process.^—^Brand v. Tea¬ 
gan, supra. 


10. MIss.—State v. McPhall, 180 So. 
387, 182 Mlss. 360. 

11. Mlss.—Claunch v. State, 45 So. 
2d 581. 

12. Conn.—Augur v. Augur, 14 
Conn. 82. 

Vt—Culyer v. Balch, 23 Vt. 618. 

13. Mo.—State v. Hartmann, 19 S. 
W.2d 687, 323 Mo. 171. 

14. ’IT.S.—Slmonson v. Typer, C.C.A. 
Wyo., 286 P. 240. 

15. Vt.—Thomas v. Graves, 98 A. 
608, 90 Vt. 312. 

60 C.J. p 464 note 19. 

la Ga.—Gay v. Sylvanla Cent. R. 

Co., 68 S.E.2d 713, 79 GaALpp. 862. 
60 C.J. p 454 note 20. 

Amendment of process see infta §$ 
114. 115. 

17. M‘f.np.—^Plano Mfg. Co. v. EZau- 
fert, 89 N.W. 112^, 86 Mlnn. 13. 

18. Mlnn.—Plano Mfg. Co. v. Kau- 
fert, supra. > 
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process should not be directed to and where 

it is provided hy statute that in such case the proc¬ 
ess shall be directed to, and served by, some otbcr 
designated officer, the process should be directed 
to such officer ;20 but a statutory condition prece- 
dent to such direction must have been fulfilled;^! 
and under some statutes the facts giving the sub¬ 
stitute authority to serve the writ should appear on 
the face thereof.^s 

Directioris for return. The naming of an impos- 
sible retum day in a writ or process is equivalent 
to naming no day,23 and may render a summons 
void.24 On the other hand, there may be circum- 
stances under which failure to name a retum day 
will not be prejudicial to defendant,25 and where 
the law requires the officer to retum process a 
direction to him to do so need not be inserted.25 

§ 13. -Designation of Court, Judge, and 

Place 

Process should designate with substantlal accuracy 
the court In which the action is Instituted and the place 
of holdlng court. 


The process should designate the court in which 
the action is brought27 and in which defendant 
should appear. 2 8 It should* be made returaable in 
the county in which the suit or proceeding is in¬ 
stituted ;29 and, if the process requires defendant^s 
appearance before the court, the place of holding 
the court must be named with reasonable certain- 
ty,30 unless fixed by law.21 There should be due 
compliance with statutory provisions requiring the 
process to state the place of the filing of the petition 
or complaint and the county in which the process 
issues,32 the place where the answer is to be filed^s 
or served,®^ or the county in which plaintiff de- 
sires the trial.25 The process is vitiated by an un- 
true and misleading statement therein as to the 
court in whkh the action is pending,26 the county,37 
or the place where the answer is to be served,38 
or by a statement which is so uncertain as to make 
it doubtful in which one of two named counties 
defendant is to appear 3 and a summons com- 
manding defendant to appear before one court can- 
not confer jurisdiction over him on another court 
but an omission or inaccuracy may be cured by a 


19. W.Va.—^Hansford v. Tate, 66 S. 
E. 372, 61 W.Va. 207. 

20. N.C.—State v, Baird, 24 S.E. 668, 
118 N.C. 854. 

50 O.J. p 454 note 14. 

21. lowa.—Chord v. MeCoy, Moir. 
311. 

22. Ark.—^MePherson v. State Bank, 
4 Ark. 558. 

Mass.—Carllsle v. Weston, 21 Pick. 
535. 

23. Me,—Inhabitante of Dover-Pox- 
croft V, Inhabitante of Lincoln, 192 
A. 700, 135 Me. 184. 

24. Me,—^Inhabitante of Dover-Fox- 
croft V. Inhabitante of Lincoln, su¬ 
pra. 

Past date 

A writ namins a past date as re¬ 
tum day was void as agrainst mo- 
tion to dismiss on special appear¬ 
ance.—^Inhabitants of Dover-Pox- 
croft V. Inhabitants of Lincoln, su¬ 
pra. 

25. Mich.—Budell v. Union Guard¬ 
ian Trust Co., 294 NT.W. 132, 295 
Mich. 167. 

Defendant snffloieiLtly advlsed as to 
time 

Where summons was personally 
served by deliverlng copy thereof 
to defendant who was shown orlgr- 
Inal summons beafing seal of tria! 
court, and no daim was made that 
process was not served within time 
fixed by court mle for desismation 
of a return day. and copy notlfled 
defendant that bili of complaint had 
been filed against her and that de¬ 
fendant was required to have her 
appearance fUed within specifled 


number of days after Service of 
summons, failure to desigrnate a re¬ 
tum day in summons was not preju¬ 
dicial to defendant.—^Rudell v, Un¬ 
ion Guardian Trust Co., supra. 

26. Conn.—Smlth v. Bradley, 1 Root 
148. 

27. Ariz.—^Moaher v. Wayland, 168 
P.2d 654, 62 Ariz. 498, certiorari 
denied 65 S.Ct 868, 324 U.S. 862, 
89 L.Ed. 1419, appeal dismlased 
66 S.Ct. 68, 326 U.S. 682, 90 L.Ed. 
399. 

Minn.—Brady v. Burch, 241 N.W. 

393, 185 Minn. 435. 

60 C.J. p 464 note 24. 

28. lowa.—^Rhodes v. Oxley, 236 N, 
W. 919, 212 lowa 1018. 

Me.—^Inhabltants of Dover-Foxeroft 
V. Inhabitants of Lineola, 192 A. 
700, 135 Me. 184. 

29. R.I.—^Parker v. Kent County Su¬ 
per. Ct, 100 A. 305, 40 R.I. 214. 

Tex.—^Boydstun v. Nugent, Clv.App., 
286 S.W. 696. 

30. Del.—Venetsianos v. Tamasof!^ 
197 A. 385, 9 W.W.Harr. 180. 

Me.—^Inhabitants of Dover-Foxeroft 
V. Inhabitants of Lincoln, 192 A. 
700, 136 Me. 184. 

Utah.—Corpus Xnrls dted in Gals- 
man v. Second Dist. Court in and 
for Weber County, 12 P.2d 361, 363, 
80 Utah 1. 

50 C.J. p 455 note 26. 

Statements held sufiLdent 

(1) Generally.—^Tucker v. Real Es- 
tate Bank. 4 Ark. 429—60 CJ. p 456 
ngte 26 [aj. 

(2) E'otice to appear at certain 
term of court convening at court- 
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house in particular city and county 
sufflclently complied with statute re- 
spectingr designation of place where 
court would convene.—^Ransom v. 
Melior, 248 N.W. 361, 216 lowa 197. 

31. Ala.—Tonge v. Broxson, 23 Ala. 
684. 

Pa-—Stout V. Wertsner, 15 Montg.Co 
48. 

32. Bven thongh summons Is dlreot- 
ed to sherlff of another county, the 
venue of the summons is properly 
laid in the county In which the ac¬ 
tion is brought and the summons Is- 
sues.—^Alden Mercantile Co. v. Ran- 
dall, 169 N.W. 433, 102 Neb. 738. 

33. Cltatlon held sufildent 

La.—Medley v. Voris, 2 La.Ann. 140. 

34. Minn.—Francis v. Knerr, 182 N. 
W. 988, 149 Minn. 122. 

50 C.J. p 455 note 31. 

35. Spedflcatloa of county In cap- 
tlon held Buffldent 

N.Y.—Ward v. Sands, 10 Abb.N.Cas. 
60. 

36. lowa.—Eggleston v. Wattawa, 
91 N.W. 1044, 117 lowa 676. 

Tex.—Rutta v. LafCera, 1 Tex.A.Clv. 
Cas. § 822. 

37. III.—Gill V. Hoblit, 23 111. 473. 
S.C.—Cator v. Cockfield, 3 S.C.L, 91. 

38. Minn.—^Francis v. Knerr, 182 N. 
W. 988, 149 Minn. 122. 

50 C.J. p 465 note 35. 

39. 111.—OrendorlE v. Stanberry. 20 
111. 89. 

40. Utah.—Glasmann v. Second 
Dlst. Court in and for Weber 
County, 1? P.2d 3fil. 80 Utah 1. 

50 C.J. p 455 note 37. 
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complaint attached or served at the same time 
as,the process, and it will be disregarded where 
it does not mislead or prejudice>3 
hidge. Where required by statute, a process 
should be issued under the name of the president 
judge, and is defective where the name given is 
not that of the incumbent at the time of issuance.^^ 
Where, under a statute in force at the time, a 
summons is to be made returnable before the clerk 
of court, it is irregular to make it returnable to 

the judge.^5 

§ 14. - Statement of Time or Date 

a. Of filing of complaint 

b. Of process 

c. For appearance, answer, and return 
a. Of Filing of Complaint 

Statutory provislons requirfng a summons or cita- 
tion to state the date of the filing of the complaint have 
been heid to be mandatory. 

A code or statutory provision that the summons 


or citation shall state the date of the filing of the 
petition or complaint has been held mandatoiy^® 
and requires a statement of the true date of the 
filing of the pleading.47 The requirement is not 
satisfied by a statement of the date of filing of a 
copy of the complaint^^ 

b. Of Process 

While a wrlt or process should be dated, ordlnarily It 
Is held that an error or omisslon in respect of the date 
wiil not invalidate the instrument. 

While a process should be dated,the date of 
the writ is not a material part of it,®® and an error 
therein,®! or the entire omission thereof,®2 does not 
invalidate the writ. A statutory requirement as to 
the date of process is directory merely.®^ The writ 
is presumed to have been issued on the day of its 
date,®^ or the day on which it was tested,®® and 
according to some authority such presumption is 
conclusive,®® although otlier authorities hold that 
the presumption is not a conclusive one.®*^ A fur- 
ther reference in the writ to the year of the inde- 


41. Idaho.—Corpus Juris olted in 
Mattice v: Babcocls; 20 P.2d 207, 
210, 52 Idaho 663. 

N.T.—Yates v. Blodgett, 8 How.Pr. 
278. 

42. KT.—^Tates v. Blodgett, supra. 
Or.—Joseph First Nat Bank v. 

Rusk, 127 P. 780, 129 P. 121. 64 
Or. 36, 44 L.R.A.,N.S.. 146. 

Wliere tlie snuimons and oomplalut 
are served tog^etlier and the county 
and court in which suit Is brougrht, 
the term of court or the time with- 
in which defendants are to appear 
and answer, and other matters are 
correctly stated In the copy of the 
pleadings served, the notice is sufh- 
cient, althougrh these facts are not 
stated in the summons as required 
by statute.—W. T. Rawleigrh Co. v. 
Watts, 24 S.B.2d 213, 68 Ga.App. 786, 

43. Ariz.—^Mosher v. Wayland, 158 
P.3d 664, 62 ArIz. 498, certiorari 
denled 66 S.Ct 868, 324 U.S. 862, 89 
L.Bd. 1914, appeal dismissed 66 S. 
Ct 68, 326 U.S. 682, 90 L.Bd. 399. 

Ga.— W. T. Rawleigrh Co. v. Watts, 
24 S.B.2d 213, 68 Ga.App. 786. 

60 CJ. P 466 note 40. 

Substautlal oompllauce with stat¬ 
ute 

A summons Issued out of Mayes 
County district court mlsnamingr as 
Tulsa the county seat of county in 
which action was flled, but correct 
In ali other respects, substantiaJly 
complied with statute.—^Tyler Boat 
Works V. Schreiner, 163 P.2d 1004, 
194 Okl. 601. 

44. Pa.—^Buehler v. Paxson, 33 Pa, 
JDist & Co. 583. 


45. N.C.—^Piercy v. Watson, 24 S.E. 

669, 118 N.C. 976. 

50 C.J. P 465 notes 44, 46. ‘ 

43, Tex.—Ross v. Sechrist Civ. 

App., 276 S.W. 287. 

60 C.J. p 466 notes 46,‘47. 

Mere iafereuce 

Where a process failed to state 
that a petition »is” or *‘wlll be^' fll^d, 
except by Inference, it was fatally 
defective under a statute requlringr 
the notice or process to inform de¬ 
fendant that a petition Was or would 
be filed on or before a date named 
therein.—^Rhodes v. Oxley, 236 N.W. 
919, 212 lowa 1018. 

Omission of year 

Citation recitingr that petition was 
flled on “the 19 day of October, 
194—was fatally defective and 
would not support a judgrment by 
default in favor of plaintlff.—Garza 
V. Garza, Tex.Civ.App., 223 S.W.2d 
964. 

47. Tex.—Sypert v. Rogrers Lumber 
Co., CIv.App., 201 S.W. 1102. 

60 C.J. p 466 note 48. 

48. N.T.—^Merrill v. Georgre, 23 
How.Pr. 331. 

49. N.J.—^Porter v. Bulldlng: Assocl* 
ates, 169 A. 616, 12 N.J.Misc. 42. 

50. Okl.—Corpus Juris oited in 
Stephens v. Elllson, 63 P.2d $0, 
81, 178 Okl. 390. 

50 C.J. p 455 note 61. 

51. N.J.—Hlrsch v. De Puy, 166 A. 
720, 11 N.J.Misc. 600. 

50 C.J. p 455 note 62. 

Ohvlous derical error 
Origrinal writ of summons and at- j 
tachment In established form and 
common use issued out of c>lerk’s I 

1007 


office in name of commonwealth un¬ 
der Seal of court, and which con- 
formed to constltutlonal requlre- 
ments did not lose its character as 
a process of the court by reason of 
an obvious derical mistake In ita 
date by which it appeared that writ 
was actually entered four days be¬ 
fore its date.—^Moriarty v. KInff, 67 
N.E.2d 633, 317 Mass. 210. 

52. N.D.—AI G. Barnes Amusement 
Co. V. District Court in and for 
Ramsey County, Second District, 
268 N.W. 897, 66 N.D. 727. 

Okl.—Corpus Juris dtod in Stephens 
V. Ellison, 63 P.2d 80, 81, 178 Okl. 
390. 

50 C.J. p 466 note 53. 

Omission of day of month 
Summons, regrular except that date 

was griven as “this —- day of 

September, 1934,“ was held not vold, 
and judgrment based on such sum¬ 
mons was not vold on face of rec- 
ord.—Stephens v. Ellison, 63 P.2d 
80, 178 OkL 390. 

53. Okl.—Corpus Juris olted in 
Stephens v. Ellison, 63 P.2d 80, 81, 
178 Okl. 390. 

50 C.J. p 466 note 64. 

54. U.S.—Baker v. SIsk, D.OOkl., 1 
P.R.D. 232. 

Mass.—Smith v. Greeley, 196 N.E. 
903. 291 Mass. 271. 

N.J.—Miller v. Motor Club Ins. Co., 
189 A. 636, 117 N.J.Law 480. 

50 C.J. p 466 note 65. 

55. N.J.—Gralngrer v. Parrell, 166 A. 
292, 110 N.J.Law 685. 

56. Vt—Glass V. Starr, 32 A.2d 123, 
113 Vt. 243. 

57. Cal.—^Hibernia Sav., etc., Soc. v. 
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pendence of the United States may be considered in 
establishing the true date,®* or a like reference to 
the existence of the state may be so considered.®* 
In determining the correct date of the process, the 
date afifixed thereto by the clerk, rather than that 
ajQSxed by plaintiff’s attorney, Controls.®* 

c. For Appearance, Ao^wer, and Eetom 

(1) In general 

(2) Requisites and sufficiency 

(3) Construction 

(1) In General 

A process sliouid speclfy tha tiipe at which the de¬ 
fendant is to appear or answer where so provided by 
statute or rule of court. The return day of a writ may 
be regarded as that on which the defendant Is ordered 
to appear. 

Sometimes the "retum day*' of a writ is con¬ 
sidered not only as the day on which the sheriff 
or other officer is to bring in the writ and report 
or certify what he has done pursuant to the com- 
mand thereof, as discussed infra § 93, but also as 
the day on which defendant is ordered to appear in 
court;61 and some statutes expressly provide that 
the writ or summons shall command defendant to 
appear, or appear and answer, on the retum day of 

the process.62 

Necessity of specifying date. A process should 
specify the time when defendant is to appear®* or 
answer,®^ or both,65 as provided by the statutes or 
rules of court of the particular jurisdiction. How- 
ever, there is some authority for the proposition 


that, where the law fixes the time within which 
defendant must appear, the failure of a summons to 
fix the time for appearance and answer as provided 
in a code or statutory form is not fatal,®® as well 
as for the proposition that, if the return day of the 
process is fixed by statute, it need not be designated 
in the process.®*^ Some statutes, together with ac- 
companying rules and forms, have eliminated re¬ 
turn days from writs of summons.®* 

(2) Requisites and Sufficiency 

(a) Appearance or answer 

(b) Return 

(a) Appearance or Answer 

Process should comply substantlally wlth statutory 
provisione requiring It to state the time for appearance 
or answer. 

A statement in the process of the time for ap¬ 
pearance or answer must, in order to be suflScient, 
comply substantially with a statute requiring the 
process to state such time,®* as well as a statute 
prescribing the time.^* The process or summons 
may not validly shorten the time for appearance 
or answer from that prescribed by statute.*^! The 
process is void where it commands or requires the 
appearance of defendant at an impossible date,^* 
such as prior to the date of Service.*^* 

On the other hand, certain errors, omissions, or 
irregularities may not be fatal,74 such as in obvious 
clerical error,7® or where the process or summons 
affords defendant a longer time to appear or an¬ 
swer than provided by statute.7® Omission of the 


Churchlll. 61 P. 278, 128 Cal. 633, 
79 Am.S.R. 73. 

60 C.J. p 456 note 66. 

58. U.S.—Gilhert v. South CaroHna 
Interstate, etc., Exposition Co., C. 
C.S.a, 113 p. 623. 

59. Ky.—Bridges v. Rldgley, 2 Litt. 
896. 

60. N.J.—Cornelia V. V. Booraem^s 
Bstate V. Lubow, 1 A.2d 36, 120 N. 
J.Ltaw 676. 

61- Pa.—^Likins v. Conn, 36 Pa.Co. 
661. 

63. Mo.—State v. Bates, App.. 286 
S.W. 420. 

Or.—^Hunsaker v. Coflln, 2 Or. 107. 

63- DeL—Venetsianos v. TamasofiC, 
197 A. 886, 9 W.W.Harr. 180. 

60 C.J. p 456 note 66. 

64. Okl.—State v.- Parks, 126 P. 242, 
84 Okl. 885. 

65. Utah.—Winters v. Hnghes. 24 
P. 769, 3 Utah 448. 

68 . Ala.—^Atlantic Coast Line R. Co. 
V. Carroll, 94 So. 820, 208 Ala. 361. 


67. Ala-—Davls v. McCary, 13 So. 

666. 100 Ala. 646. 

50 C.J. p 456 note 78. 

88. N.X—^Hellemann v. Clowney, 
103 A. 687, 90 N.J.Law 87. 

69. Tex.—Ross v. Sechrlst, Clv. 
App., 276 S.W. 287. • 

70- La.—^Eendall v. Brotherhood of 
Railroad Trainmen, App., 140 So’. 
809. 

50 C.J. p 456 note 76. 

Suffidexit compliance shown 
U.S.—0*Neill V. Langr Transp. Cor¬ 
poration, D.CJ^Tev., 19 P.Supp. 477. 
Lia.—^Bacas v. Lajswell, App., 22 So.2d 
691. 

Wash.—Codd v. Westchester Flre 
Ins. Co.. 128 P.2d 968, 14 Wash.2d 
600, 161 A.L.R. 316. 

71- N.T.—^Barth v. Owens, 35 N.Y. 
S.2d 632, 178 Mlsc. ^28. 

72, N.J.—Hamlin v. Coppel, 166 A. 

676, 9 N.J.Misc. 661. 

Tex.—^Roy Campbell & do. v. Roots. 
Civ.App., 60 S.W.2d 896, error dis- 
missed. 

60 C.J. P 466 note 77. 
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Correotloii of prlnted fonu by typlniT 
Cltatlon Issued Febr. 13, 1920, was 
not void as indicatlng impossible 
date in that It required defendant 
to appear in March, 1912, where 
numerals 191— were printed on 
printed form and the numeral 1 fol¬ 
io wing- 19 was strlcken througrh with 
diagonal Une made by typewrlter 
and then followed figure 2 followed 
by an indlstlnct 0 made by type¬ 
wrlter, slnce it was ciear that it was 
returnable in March, 1920, not In 
1912.—Johnson v. Cole, Tex.Civ.App., 
138 S.W.2d 910, error refused, 

73. lowa.—Cummings v. Landes, 
117 N.W. 22, 140 lowa 80. 

Mlss.—^Turner v. Williams, 139 So. 
606, 162 Miss. 268. 

74. IlL—Bogden v. Lasswell, 73 N. 
B.2d 441, 331 IlLApp. 396. 

N.T.—^Barth v. Owens, 36 N.T.S.2d 
632, 178 msc. 628. 

75. Miss.—^Kelly 'v. Harrison, 12 So. 
261, 69 Miss. 856. 

76. N.T.—^Barth v. Owens, 35 N.T.S. 
2d 632, 178 Misc. 628. 
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Word “days”'^'^ or the words "exclusive o£ the day 
of Service,the use of the word “before” instead 
of “at,”*^® a nonprejudicial attempt to abridge the 
time for answering by requiring defendant to an- 
swer during the forenoon of the last day,®® a failure 
to follow’ the statutory language where such failure 
does not deceive or mislead defendant,®^ or sur- 
plusage conceming the time for appearance will not 
affect the writ.®2 

With respect to term. Under some statutes, and 
the construction accorded thereto, the process or- 
dinarily should specify, with reasonable certainty, 
the term,®® and the day of the term,®^ at which ap¬ 
pearance is required; but it has been held suflEcient 
to specify the term merely, where the law determines 
the day of the term on which appearance must be 
made.®^ Where a notice undertakes to specify the 
date on which the term begins, and designates an 
erroneous date, such erroneous designation is mis- 
leading and fatal to the validity of the notice.®® A 
summons requiring the appearance of defendant on 
the first day of the next term of court, and not 
otherwise specifying the time, may be upheld where 
the time of holding such term is prescribed by 
law;®7 but where it is provided that the day shall 
be plainly expressed, a faulty reference to the day 
is not aided by the fact that defendant is also re¬ 
quired to appear at the “term next to be holden,'' 
the date of which is fixed by general law.®® 

(b) Return 

Process must be made returnable to a day which Is 


§ 14 

a legal return day, and is vold where made returnable 
on an impossible date or at the wrong term or in va¬ 
cat Ion. 

Process is void where it is made returnable to a 
day which is not a legal return day,®® or on an im¬ 
possible date,®® such as a day past,®i and where 
the law fixes a definite date on which a process is 
returnable it cannot be made returnable on a dif¬ 
ferent date,®® Generally speaking, if the statute 
provides that a certain number of days must inter- 
vene between the return day and the date of issu- 
ance of the writ, the specification of fewer days 
makes the summons void;®® and similarly, if the 
statute requires the return within a specified time, 
the specification of a longer time may invalidate 
the summons.®^ However, an error in stating the 
time at which process is returnable is not fatal 
where defendant is not deceived or misled to his 
detriment or prejudice.®® The omission of the 
word “next" after the month designated is imma- 
terial,®® and there is some authority for the propo- 
sition that if the return day of the process is fixed 
by law an erroneous designation does not invalidate 
it®*^ A provision in process as to the time for the 
return thereof will be upheld where the time stated 
is proper under a code or statutory provision which 
is applicable to the facts.®® The return day may be 
expressed in figures.®® 

, A summons made returnable “instapter” is void.i 
Likewise, ordinarily it is improper to make a sum- 


Okl.—^Armstrongr v. May, 156 P. 238, 
55 Okl. 5S9. 

77- Minn.—^Flanery v, Kusha, 173 N. 
W. 652, 143 Minn. 308. 6 A.L..II. 
838. 

78. Wash.—Spokane Merchants' As- 
soc. V. Acord, 170 P. 329, 99 Wash. 
674, 6 A.LI.R. 835. 

79. Mo.—Wilson v. Wllson, 164 S. 
W. 561, 255 Mo. 528. 

80. Neb.—^Armstrongr v. Middle- 
stadt 86 N.W. 161, 22 Neb. 711. 

81. Okl.—Jones v. Standard Lum- 
ber Co.. 249 P. 843, 121 Okl. 186. 

50 C.J. p 456 note 85. 

82. Wash.—^Lawyer Land Co. v. 
Steel. 83 P. 896, 41 Wash. 411. 

83. lowcL—^Rhodes v. Oxley, 235 N. 
W. 919, 212 lowa 1018. 

Me.—^Inhabltants of Dover-Foxcroft 
V. Inhabitants of Lincoln, 192 A. 
700, 135 Me. 184. 

60 C.J. p 467 note 88. 

84. 111.—^Rattan v. Stone, 4 IU. 540. 
60 C.J. p 467 note 89. 

85. N.O.—^Merrill v. Bamard, 61 N. 

C. 669. I 


86. lowa.—Union Sav. Bank & 
Trust Co. of Davenport v. Carter, 
243 N.W. 623, 214 lowa 1131— 
Pendy v. Cole, 233 N.W. 47, 211 
lowa 1§9. 

87. Ark.—^PhiUips ▼. Lemoyne, 4 
Ark. 144. 

111.—Rogrers v. Miller, 5 111. 333. 

88. Mass.—^Bell v. Austin, 13 Pick. 
90. 

89- W.Va.—^Lebow v. Macomber, 
etc., Rope Co., 98 S.B. 939, 81 W. 
Va. 21. 

50 C.J. p 467 note 94. 

Rnles day 

Where publicatlon' process was 
made returnable nelther to a rules 
day nor to the first day of a regrular 
term, as required by the code, the 
court did not obtain jurisdiction of 
nonresident defendant.—Khoury v. 
Saik, 33 So.2d 616, 203 Mlss. 155. 

Ooxumon-law nile required fifteen 
days between the teste and ,the re¬ 
turn of the original writ.—^Logan v. 
Lawshe, 41 A. 761, 62 N.J:Law 567. 

00. Tex-—^McNeil v. Ballinger, 1 
Tex.A.Qiv.Cas. § 841. 
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9X. Tex.—Spence v. Morris, Civ. 

App., 28 S.W. 406. . 

60 C.J. p 467 note 96. , ,. ‘ , 

92. Mo..—State v. Blair,. • 161 S.W. 
148, 245 Mo. 680. 

93. Pa.—Nicodemus v. Farley, 16 
Pa.i>ist. & C6. 647^—l^einhardt v. 
Duniap, Com.Pl., 34 Del.Co. 112. 

50 C.J. p 457 note 97. 

94. 111.—Culver v. Phelps, 22 N.EI. 
809, 130 111. 217. 

N.T.—^Newcombe v. Cohn, 67 N.T.S. 
930, 33 Misc. 602. 

95. Ran.—Alford v.' HoaiT, 54 P. 
1106, 8'B:an.App. 141. 

60 C.J. p 467 note 99. 

96. Va.—Arminius Chemical Co. v. 
White, 71 S.B. 637, 112 Va. 250. 

97. N.C.—Merrill v. Barnard, 61 N. 
C. 669. 

50 C.J. p 457 note 3. 

98. W.Va.—State v. Heatherljr, 123 
S.B. 796, 96 W.Va. 686. 

60 C.J. p 467 note 4. . ; 

99. N.J.—^Maires v. Smlth, 16 N.J. 
Law 360. 

1..T Mlss,—Joiner v. Delta Banl^ 14 
, So.‘464, 71 Miss. 382. 
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mons retumable on the date of its issuance;® but 
under the construction accorded some code provi- 
sions the rule is otherwise.^ 

A code provision that a summons shall be returna- 
ble on the second Monday after its date, but that 
when issued to another county it may be made 
retumable, at the option of the party having it 
issued, on the third or fourth Monday after its 
date, is for the benefit of plaintiff, and does not 
prevent him from selecting* the earlier and usual 
date for the retum of a summons issued to an¬ 
other count>^^ 

Term or vacation. Process is bad where it is 
made retumable at a wrong term,5 a wrong day 
of a term,® a time when no term is to be held,'^ or 
a day out of term.® Under some statutes a writ 
is properly made retumable to the next succeeding 
term, although less than the statutory period for 
notice has intervened between the issuance of the 
summons and the first day of the term,® and al- 
though a continuance may be made necessary for 
lack of proper Service but under other statutes, 
when the necessary period does not intervene, the 
summons should be made retumable to the term 
followng the next succeeding termll or to the next 
rule day in vacation-^^ 

Crimindl term. In some States an original sum¬ 
mons made retumable at a criminal term is in ac- 
cordance with the statutes.^® 

Effect of amount claimed. In an action instituted 
in a court which possesses the jurisdiction of a 
justice of the peace and also additional jurisdiction, 
the process is, under the statutes and the construc¬ 
tion placed thereon, to be made retumable on the 
first day df the next or succeeding term where the 


amount claimed exceeds a specified amount,but 
if the sum claimed is less than that amount the 
process is to be made retumable in the same manner 
as though issued by a justice of the peace.^® 

(3) Constmction 

Ordfnarffy, where there is an ambiguoifs or indefinite 
designation of the time for answer or return, a wrIt wili 
be 50 construed as to validate it. 

Ordinarily, where there is an indefinite or am- 
biguous designation of the time,for answer or re¬ 
turn, the language of the writ will be construed so 
as to support it and render it operative if such con¬ 
struction is reasonable,!® and insensible words used 
in connection with the designation of the return day 
will be rejected as surplusage;!^ but some courts 
take the view that a want of proper certainty in 
point of time cannot be supplied by construction or 
intendment.1® 

^"Next” Where the writ is made retumable on a 
certain day of a certain month ‘'next,” and the 
same month has already been expressed in stating 
the date of the writ, it is construed in some juris- 
dictions to be retumable in the ensuing year,^® ren- 
dering the writ invalid if the statute requires it to 
be retumable at an earlier time,^® but in other ju- 
risdictions it is construed to be retumable in the 
current year.^i At any rate, such a provision for 
retum cannot be construed as referring to another 
day of the month.22 

§ 15. - Designation of Parties and Title of 

Cause 

Ordinarily process should dufy designate the titie 
of the action and the parties. 


2. Pa.—Dyott V. Pennock, 2 Miles 
213. 

3- W.VsL —Spragrins v. West Vir- 
g:inia Oent., etc., JEL Co., 13 S.R 45, 
35 W.Va» 139, followed In Venable 
V. Gulf Taxi Line, 141 S.E. 623, 
105 W.Va. 156. 

4. Obio.—State * v. Hocklng Valley 
R. Co.. IS Ohio Cir.Ct.N.S., 546. 

50 C.J. p 457 note 10. 

& Me.—^BlaJce v. Wlng, 77 Me. 170. 

^0 C.J. p 457 note 13, 

6 . Pa.—Kawocki y. Skaziab, 83 Pa. 
Super. 100—^Xngrava v, Suman, 77 
Pa.Super. 344. 

7. Ala.—^Brown v. Simpson, 3 Stew. 
331. 

8 . Me*—Rehall v. Tarbox, 92 A. 182, 
112 Me. 327. 

50 C.J. p 458 note 16. 

8 * Ill.*---MeclMLnlcs* Sav. Inst. v 
Givens, 32 111. 157, 


Fasslng' case to foUowlng' tarm 
Malctng- citation retumable to first 
day of next term of court, although 
full Service of ten days' notice could 
not be had In time for trlal at that 
term, was not error, and case was 
properly passed to followingr regrular 
term when defendants were com- 
pelled to plead at risk of default 
Judgment.—Armstrong v. Vaught, 
TexCivALpp., 74 S.W.2d 459. 

10 . III.—Mechanlcs' Sav, Inst. v. 
Givena, 82 lll. 157. 

11 . Pa.—Gottshall v. Short Line, 
Inc., of Pennsylvania, 40 Pa.Dist. 
& Oo. 284. 

60 C.J. p 458 note 19. 

12 . Miss.—Walker v. Joyner, 52 
Miss. 789. 

13. N.C.—^Hatcb V. Alamance R. Co., 
113 S.E. 529. 183 N.C. 617. 
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14, Neb.—^Brauer v, Luntzer, 11 N. 
W. 730, 12 Neb. 473. 

15, Neb.—^Brauer v. Luntzer, su- 

pra. 

16. Mich.—^Nasb v. Mallory, 17 

Mich. 232. 

60 O.J, p 458 note 25. 

17. Ala.—^Lore v. McRae, 12 Ala. 
444. 

la Tex.—Taylor v. Taylor, Civ. 

App., 157 S.W. 1184. 

50 C.J. p 458 note 27. 

19. 111.—^Hocblander v. Hocblander, 
73 IU. 618. 

50 C.J. p 458 note 30. 

20 . 111.—^Hocblander v. Hocblander, 
supra. 

21 . Ga.—McNatt v. Citizens*, etc., 
Bank, 93 S.B. 271, 20 Ga.App. 755. 

50 C.J. p 468 note 31. 

22 . W.Va.—^Venable v. Gulf Taxi 
Line, 141 S.B. 622, 106 W.Va. 156. 
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When so provided by code or statute, a sum- 
mons or other process should state the title of the 
cause.23 The process not only may,^^ and ordinarily 
should,25 state the names of the parties, but it 
should also state such names fully and correctly,26 
and not name a defendant other than, and different 
from, the one named in the petition.27 The naming 
of defendants in the alternati ve is fatal.28 Where 
the person intended to be sued is named as defend¬ 
ant, Service on a different person not acting for the 
intended defendant confers no jurisdiction over 
either the person named in the process or the per¬ 
son actually served;29 and, when a defendant is 
described and served with process in terms identi- 
fying one person or Corporation, the proceeding will 
not bind a different person or entity not served.^o 
Where a summons is addressed to a named defend¬ 
ant and by substituted Service is left with a third 
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person at the place of abode common to both the 
named defendant and his brother, it cannot be con- 
sidered as Service on the brother.31 A summons 
failing to name a person on its face and notify him 
to appear is no summons as far as the unnamed 
person is concemed,32 and unless a notice is directed 
to defendant it is not sufiicient.®^ Where the per¬ 
son named in a writ as defendant is dead, the writ 
is a nullity24 and Service on the decedenfs repre- 
sentative confers no jurisdiction over the repre- 

sentative.25 

On the other hand, the fact that the designation 
of a party is omitted, inaccurate, or incomplete may 
not be fatal under the circumstances,26 as where the 
omission is supplied or the inaccuracy is cured in 
another part of the writ^^ or by the complaint, peti- 
tion, or statement of claim, or copy thereof, which 
accompanies or is served with the process,2 8 or 


23. La.—^Loulslana Bank v. Elam, 
10 Rob. 26—Caldwell v. Glenn, 6 
Rob. 9. 

24. S.D.—^Bunker v. Taylor, 83 N. 
W. 555, 13 S.D. 433. 

50 C.J. p 458 note 36. 

25. Okl.—CorptLS Jorls dted In 
State V. City of Tulsa, 5 P.2d 744, 
746, 163 Okl. 262. 

60 C.J. p 468 note 37. 

Ascextalmnent ot parties from writ 
Mass.—^Bateman v. Wood, 9 N’.E.2d 
876, 297 Mass. 483—Tyler v, Boot 
and Shoe Workers' Union, 188 N. 
E. 509, 285 Mass. 54—^Eaton v. 
Walker, 138 N.E. 798, 244 Mass. 23. 
Beslgrnation of parties held snfUcient 

(1) Generally. 

N.Y.—^Witenbergr v. Banca Commer- 
olale Itallana, 78 N.T.S.2d 693, 273 
App.Div. 888. 

Okl.—^Thomas v. Tucker, 86 P.2d 
1011, 184 OkL 304. 

R.I.—^Procacciantl v. Procacclantl, 69 
A.2d 635. 

Tenn.—^Whltson v. Tennessee Cent. 
Ry. Co., 40 S.W.2d 396, 163 Tenn. 
35. 

(2) Defendant, sued and clted to 
appear individually and described as 
doing* buslness as named flrm.—^U. S. 
ex rei. First Nat. Bank v. Robinson, 
D.C.La., 7 P.Supp. 853. 

(3) Stating name of plaintiff with- 
out designating whether it is Corpo¬ 
ration or partnership.—^Exchangre 
Nat. Bank of Tulsa v. Lyons, 87 P.2d 
123, 184 Okl. 828. 

(4) Summons not statiniT therein 
names of beneflciaries in administra- 
tor’s action.—Walkup v. Covingrton, 
73 S.W.2d 718, 18 TenmApp. 117. 
Notation on back 

Notatlon of a name slmilar to de- 
fendant*s on back of summons, 
which w^ probably placed there by 
a clerk or by process server, was not 


a part of the process and did not sat- i 
Isfy reQUirement that defendant's | 
name appear in the summons.— 
Rockefeller v. Hein, 28 N.T.S.2d 2C6, 
176 Misc. 659. 

«Bt al” 

Use of the words “et aV* when 
there Is more than one defendant 
is an insufllcient designation.—^L»y- 
man v. Milton, 44 Cal. 630. 

In Texas 

(1) The statute has been held 
mandatory.—^Temple Lumber Co. v. 
McDaniel, Civ.App., 24 S.W.2d 618. 

(2) However, citation stating that 
nature of plaintiflCs demand was 
fully shown by accompanying copy 
of petltion with specifLed lile num- 
ber, flled on stated date, was held 
sufaclent as fully complying with 
civil procedure rule, although it did 
not state names of ali parties to suit. 
—Sgitcovich V. Oldfleld, Civ.App., 
220 S,W.2d 724, error refused. 

26. Okl.—Corpns Juris oited In 

State V. City of Tulsa, 5 P.2d 744, 

746, 153 Okl. 262. 

50 C-J. P 458 note 38. 

Omission of *'Znc.’* 

Citation held valid, although omit- 
ting “Inc.“ from corporate plaintifC^s 
name, there belng a sufficient com- 
pliance with statutory requirements 
that a citation menlion the “title of 
the cause" where the main part of 
plaintiff^s name was set forth.— 
Southern Hide Co. v. Best, 141 So. 
449, 174 La. 748. 
ux;” **ot uxor” 

A citation to the eftect that a 
named person “et ux“ or “et uxor” 
are the plaintiffs In an action Is in- 
[ sufficient for failure properly to des- 
I Ignate the wife, since the citation 
falis to state who the wife is. 

Tex.—^Higgins, v. Shepard, 107 S.W. 

^ 79, 48 Tex.Civ.App. 365. 
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Wis.—^Baker v. Tormey. 245 N.W. 
662, 209 Wis. 627. 

27. Okl.—Corpns Juris clted in 
Allen V. Clover Valley Lumber Co., 
42 P.2d 860, 852, 171 Okl. 238. 

60 C.J. p 459 note 39. 

28. Idaho.—^Alexander v. Leland, 1 
Idaho 425. 

29. Mass.—Bateman v. Wood, 9 N. 
E.2d 375, 297 Mass. 483. 

30. Kan.—^Pranklln v. Jennings, 264 
P. 1041, 126 Kan. 653. 

31. Wis.—^Baker v. Tormey, 245 N. 
W. 662, 209 Wis. 627. 

32. ni.~6hio Millers Mut. Ins. Co. 
V. Inter-Insurance Bxchange of 
Illinois Automobile Club, 10 N.E. 
2d 393, 367 111. 44. 

33. lowa.—Columblan Hog & Cattle 
Powder Co. v. Studer, 8 N.W.2d 
592—^Barton v. City of Waterloo, 
265 N.W. 700, 218 lowa 496. 

34. Mass.—Chandler v. Dunlop, 39 
N.B.2d 969, 311 Mass. 1—^Bateman 
V. Wood. 9 N.E.2d 375, 297 Mass, 
483. 

35. Mass.—^Bateman v. Wood, su¬ 
pra. 

Zf admlnlstratrlx was not person 
intended to ha sued, Service on her 
would not have glven the court Ju¬ 
risdiction over her.—Chandler v. 
Dunlop, 39 N.E.2d 969, 311 Mass. 1. 

36. Fla.—^Walker Fertilizer Co. v. 
Race, 166 So. 283, 123 Fla. 84, 105 
A,L.R. 341. 

OkL—City of Sand Springs ▼. Gray, 
77 P.2d 66, 182 Okl. 248. 

37. Tex.—^Bass v. Brown, Civ.App?, 
262 aW. 894. 

60 C.J. P 459 note 41. 

38. Ark.—Claiboume v.. Smith Rice 
Mill Co., 26 S.W.2d 1060, 131 Ark. 
279. 
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where the 'real party intended is before the court by 
consent or actual personal Service.^^ An error in 
the name of a codefendant offers no ground of 
objection to a defendant rightiy named and served.^® 
A sunimons to answer plaintiff “or his attorney'’ 
has been held sufficient^^ on the ground that the 
last mentioned words might be rejected as surplus- 
age.42 

Because of the names being idem sonans, the 
variance between the name stated and the real name 
may not be material,^® but the application of the 
doctrine of idem sonans is more striet with respect 
to constructive Service than where Service is per¬ 
sonal,and, under the doctrine that statutory meth- 
ods of giving notice to a defendant other than by 
personal Service are to be strictiy followed, it has 
been held that the rule of idem sonans will not be 
applied to give a court jurisdiction where Service 
was by publication and defendant’s name was er- 
roneously given, even though under other circum- 
stances such name might be sufficient within the 

rule.^5 

While an inaccuracy in spelling that does not 
actually mislead has been held not fatal,^® an error 
in spelling so great as in effect to name an entirely 
different person has been held to invalidate the 

Process issued to another coimty, against a non- 
resident defendant, need not,^* and must not,^^ 
name the other defendants. 

FuU nameSj initials, or abbreviations. Although 


not essential under some practice,®® it has been held 
under other practice that the full Christian name 
and surname of each party required to be named 
should be given,and that the use of an initial to 
designate the Christian name is insufficient;52 but 
sometimes the use of an abbreviation is considered 
not fatal.S3 While the insertion of a wrong initial 
letter between the Christian and sumames of a 
party may not be absolutely fatal,®^ a mistake in 
the middle initial may be material where the Chris¬ 
tian' name is designated only by an initial.55 

Name unknown. Under some code or statutory 
provisions, and the construction placed thereon, if 
the name of a defendant is unknown a fictitious 
name may be given in the process, adding a state- 
ment that it is fictitious.5® 

Residence or address of parties must be shown by 
the process where required by statute,57 but failure 
to indorse plaintifFs address on a summons has been 
held a mere irregularity not affecting the jurisdic¬ 
tion of the court,52 and in the absence of statutory 
requirement the summons or other process need not 
state the residence of the parties.52 

§ 16. - Statement of Nature of Aetion 

Where requfred by statute, It Is necessary for a 
process or summons to state the nature of the action 
dlrectly or by reference to the pleadings. 

In the absence of a requirement, a summons need 
not state the nature of the cause of action or the 


N.T.—Gerdes v. Hesrnolds, 28 IT.T. 
«.2d 622. 

60 C.J. p 469 note 42. 

39. 111.—Alexander v. State SavingTS 
Bank & Trust Co., 281 111.App. 88. 

Mo.—G-iddens v. Bankers’ Guaranty 
Life Co., 37 S.W.2d 668, 225 Mo. 
App. 742. 

N-.T.—Both V. Light, 136 N.Y.S. 601. 
Okl.—Corpus Juris oltod in AUen v. 
Clover Valley Lumber Co., 42 P.2d 
850, 852, 171 Okl. 238. 

50 C.J. P 469 note 43. 

Scurviiicr rlfflLt party by wrong name 
Service of process on right party 
by wrongr name is sood Service.— 
Giddens v. Bankers' Guaranty Life 
Co., 37 S.W.2d 668, 226 MoA.pp. 742 
—^Marsaia v. Gontry, Mo.App., 232 
S.W, 1046. 

40. Tex.—Gunter v. McEntire, Civ. 
App., 24 S.W. 690. 

41. Mass.—^Brewer v. Sibley, 13 
Mete. 176. 

42. Mass.—Brewer v. Sibley, supra. 

43. MJBL—Tibbets v. Blab, 2 N.H. 

657. ' 

50 CJ*. p 459 note 45. 


44. lowa.—^Webb v. Ferkins, 290 N. 
W. 112, 227 lowa 1157, followed 
in 290 N.W. 116, 227 lowa 1164. 

45. Mich.—Schoenfeld v. Bourne, 
123 N.W. 637, 169 Mich. 139, 30 L. 
R.A.,N.S., 122. 

46 C.jr. p 390 note 39. 

46. U.S.—Gulf, etc., R. Co. v. James, 
Ind.T., 48 F. 148, 1 C.C.A. 53. 

Ind.—^Morgan v. Woods. 33 Ind. 23. 

47. N.Y.—McGill v. Weil, 10 N.Y.S. 
246, 19 N.T.Civ.Proc. 43. 

50 C.J. p 458 note 38 [c]. 

48. Neb.—^MeCormiefc Harvesting 
Mach. Co. V. Cummins, 80 N.W. 
1049, 69 Neb. 330—Hobson v. Cum¬ 
mins, 78 N.W. 296, 67 Neb. 611. 

49. Ark.—^Hartley v. Tunstall, 8 
Ark. 119. 

BO. La.—^Lallande v. TerrlU, 12 La. 
7. 

51. Neb.—^Enewold v. Olsen, 57 N. 
W. 766, 39 Neb. 69, 42 Am.S.R. 
657, 22 L.R.A. 673. 

60 C.J. p 459 note 53. 

52. Ohlo.—Herf v. Shulze, 10 Chio 

, 263. 


53. Colo.—Rich v. Collins, 56 P. 207, 
12 Colo.App. 611. 

50 C.J. p 459 note 65. 

54. Ind.—Morgan v. Woods, 33 Ind. 
23. 

Summons held snffloleut to confer 
Jurisdiction 

N.C.--Lee v. Hoff. 19 S.E.2d 858, 221 
N.C. 233. 

55. Cal.—^Langley v. Zurlch General 
Accident, etc., Ins. Co., Ltd., 276 
P. 963, 97 Cal.App. 434. 

56. N.Y.—Snyder v. Parezo, 135 N. 
Y.S. 960, 151 App.Div. 110. 

50 C.J. p 469 note 69. 

57. La.—^Bacas v. Laswell, App., 22 
So.2d 691. 

50 C.J. p 459 note 60. 

Compllance held shown 

La—^Bacas v. Laswell, supra 

58. N.Y.—Hober v. Beikert, 162 N. 
Y.S. 328, 97 Misc. 637. 

59. Mich.—^Meehl, for Use of Fagle 
Indemnity Co., v. Batr Transfer 
Co., 9 N.W.2d 640, 805 Mich. 276. 

Pa—^Wiest v. HetCernan, 17 PaDlst 
& Co. 212. 
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nature and purpose of the suit,®0 and the fact that 
it undertakes to do so but States only part, and not 
the whole, of the object and purpose of the suit 
does not render it void.®^ On the other hand, a 
statement in the process of the nature of plaintiff’s 
demand, or of the cause and general nature of the 
action, is necessary when required by statute ,^2 
since such a statute is mandatory but the stat¬ 
ute is sufficiently complied with by a brief and gen¬ 
eral characterization, without a statement of de- 
tails.®^ 

While it has been held sufficient to attach to the 
process a copy of the petition or complaint,®® or to 
copy in the process almost literally the allegations 
of the petition,®® and the process may be aided by 
a reference therein to the petition or complaint,®*^ 
nevertheless it is not necessary for the process to 
contain every allegation made in the petition®® or 
to state the cause of action with the same particular- 
ity as in the petition,®® nor is it necessary to attach 
or annex plaintifFs pleading, or a copy thereof, to 
the process*^® unless it is so required by statute, in 
which case a mere folding inside of the writ is not 


sufficientJl 

Effect of statement The fact that a summons is 
entitled as a specific kind of action does not in it- 
self determine the nature of the actionJ^ 

§ 17. -Notice of Sxxm or Relief Demand- 

ed or Restilt o£ Default 

Process shouid comply with provislons of law re- 
quiring It to state the sum of money op other relief de- 
manded and the consequences of default. 

Process shouid comply with code or statutory pro- 
visions requiring it to state the sum of money or 
other relief demanded*^® or to apprise defendant of 
the resuit consequent on his default,74 as in actions 
for the recovery of money only, that if defendant 
fail to appear, judgment will be taken against him 
for a specified sum,75 or, in other actions, that in 
such case plaintiff will apply to the court for the 
relief demanded in the complaint,^® or that in such 
case default will be entered against him,77 a total 
failure to comply with such a requirement may be 
fatal;78 but it is sometimes held not to be so,79 as 
where the process refers to the complaint.®® Either 
a striet®! or a substantial®® compliance with the stat- 


60- Fla»—^Benedict v. W. T. Hadlow 
Co., 42 So. 239, 62 Fla. 188. 

50 C-J. p 459 note 62, p 460 note 63. 

61. Mlss.—Guess v. Smlth, 66 So. 
166, 100 Miss. 457, Ann.Caa.l914A 
800. 

62. Del.—Ctorpns Juris dted in 
Howell V. Bastburn, 2 A.2d 899, 
900, 9 W.W.Harr. 688. 

lowa.—Farley v. Carter, 269 N.W. 
34, 222 lowa 92. 

Tenn.—Sanders v. Tomlln, 198 S.W. 

2d 817, 29 Tenn.App. 674. 

60 G.J. p 460 note 66. 

Attexe statement of amonnt of 
clalm, without statingr Its nature or 
showlng whether it arose from con- 
tract or tort and a reference to pe¬ 
tition for further particulars, is in- 
suflacient to comply with a statute 
requlringr an origlnal notice to state 
**ln general terms the cause of ac¬ 
tion” sued on.—^Farley v. Carter, 269 
N.W. 84, 222 lowa 92. 

63. Del.—Corpus Juris clted in 
Howell V. Bastburn, 2 A.2d 899, 
900, 9 W.W.Harr. 688. 

60 C.J. p 460 note 66. 

64. Tenn.—Sanders v. Tomlin, 198 
S.W.2d 817, 29 Tenn.App. 674. 

Tex.--Watters v. Lanning, Civ.App., 
99 S.W,2d 639, error dlsmissed— 
Fowler V. Roden, Civ.App., 76 S. 
W.2d 868. afflrmed 106 S.W.2d 187, 
129 Tex. 699—Boothe v, American 
State Bank of Amarlllo, CivJlpp., 
67 S.W.2d 250. 

60 O.J. p 460 notes 67, 68. 


65. Tex.—Armstrong v. Vaught, 

CIv.App., 74 S.W.2d 469. 

60 C.J. p 460 note 69. 

Objaot of law requiring copy of 
cause of action to be attached to 
summons being to Inform defend¬ 
ant of nature of plaintltTs demand, 
whether statement of such cause is 
contained in body of, or actually at¬ 
tached to, summons is Immaterial.— 
Southern Rallway v. CoUins, 46 S.B. 
306, 118 Ga. 411—Callier v. Trussell, 
38 S.B.2d 860, 74 Ga.App. 143. 
TTilsigiied petition 
Clerk*s certifleation of petition, at¬ 
tached to citatlon, as true and cor- 
rect copy of orlginal petition held 
sufficient verity, although petlflon 
was not signed.—^Ablowlch v. Jeffer- 
son Standard Life Ins. Co., Tex.Civ. 
App., 86 S.W.2d 259, error dlsmissed 
—Cowsar v. Rhodes, Tex.Civ.App., 
41 S.W.2d 116. 

66. Tex.—^Warne v. Guaranty State 
Bank, Civ.App., 239 S.W. 277. 

67. Tex.—SNTational Bquitable Soc. 
V. Tennison, Clv.App., 174 S.W. 
978. 

60 C.J. p 460 note 71. 

68. Tex.—^Patton v. Crlsp, Clv.App., 
11 S.W.2d 826. 

69. Tex.—^Hlnzie v. Kempner, 18 S. 

W- 669, 82 Tex. 617—^Farmers' 

State Bank v. Brlggs, Civ.App., 
228 S.W. 267. 

70. Tex.—St. Paul Pire & Marine 
Ins. Co. V. Earnest, Civ.App„ 293 
S.W. 677, affirmed 296 S.W. 1088, 
116 Tex. 566. 

60 C.J. P 460 note 74. 


71. Ga.—^Ballard v. Bancroft, 31 Ga. 
503. 

Me.—Saco V. Hopkinton, 29 Me. 368. 

72. Cal.—^Martin v. Paclflc South¬ 
west Royalties, 106 P.2d 443, 41 
Cal.App.2d 161. 

73. Colo.—^Parris v. Walter, 31 P. 
231, 2 Colo.App. 450. 

Ind.—Preeman v. Paul, 6 N.B. 764, 
106 Ind. 451. 

Ohio.—Renz v. Schmid, 16 Ohio N. 
P.,N.S., 223. 

74. Puerto Rico.—^Lopez v. Melen- 
dez, 22. Puerto Rico 145. 

75. Ohio.—Crabbe v. Hertzig,, App., 
66 :^.B.2d 659. 

60 C.J. p 460 note 79. 

76. Colo.—Atchlson, etc., R. Co. v. 
Nicholls, 6 P. 612, 8 Colo. 188. 

50 C.J. p 460 note 80. 

77. lowa.—^McKee v. Harris, 1 lowa 
364. 

78. Colo.—^Parris v. Walter, 31 P. 
231, 2 C 0 I 0 .APP. 460. 

50 C.J. p 460 note 82. 

79. U.S.—Ammons v. Brunswick- 
Balke-Collender Co., Ind.T., 141 P. 
670, 72 C.aA. 614. 

Puerto Rico.—^Puentes v. Maldonado, 

7 Puerto Rico Fed. 77. 

80. Colo.—Grifflng v. Smlth, 142 P. 
202, 26 Colo.App. 220. 

50 C.J. P 460 note 84. < . 

81. Or.—Okanogan State Bank v. 
Thompson, 211 P. 933, 106 .Or.. 447. 

60 C.J. p 460 note 85. , 

82. Puerto Rico.—^Lopez v. Melen- 
dez, 22 Puerto Rico 145^ 

50 C.J. p 460 note 86. 
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utory requirement is sufficient. In the absence of 
statatory requirement, the amount demanded need 
not be stated.*3 

§ 18. -Teste 

The teste of process fs tfie concluding clause, and 
under statutory or constitutional provlsions ordlnarlly 
it is ppoper practlce to have a process tested-by either 
the Judge or clerk of court. 

The teste of process is the concluding clause com- 
mencing: “Witness the Honorable A. B., judge of 
said Circuit Court, etc.,” or as the case may be.*'* 
Although it is provided for in some state constitu- 
tions, the teste of process is generally considered a 
mere matter of form,*^ its only purpose being to- 
give character and dignity to the process.** The 
use of the preci se word “tested” is not necessary to 
render an attestation of process sufficient.*^ 

Name, The teste should be in the name of the 
proper officer,*® such as the judge*® or clerk,*® as 
the case may be, under the constitutional or stat¬ 
utory provision of the particular jurisdiction; but, 
where the name of the proper officer is stated, the 
omission of his official title do es not render the 
process void.®^ A summons which, under the stat- 
utes of the particular jurisdiction, is lawfully is- 
sued need not be tested in the name of the presid- 


ing judge.*^ 

Time, The writ must be tested in term time,®* 
and where it is sued out in vacation it must be 
tested as of the previous term;®* it cannot bear 
teste of a term after it issues,®* even though it is 
returnable at a subsequent term.®* The teste of 
a writ is not conclusive as to the time of its is- 
suance.®^ 

§ 19. - Signature, Seal, and Stamp 

a. Signature 

b. Seal 

a. Signatore 

Process should be signed by the authority designat- 
ed by statute, which ordlnarlly is the clerk of court or. 
In some cases, the plaintiff or his attorney. 

Process should be signed by the authority desig- 
nated by statute,®* as by the proper officer,®® usual- 
ly the clerk of the court,^ this being required for 
purposes of authentication.* A signature in which 
an initial is used for the Christian name of the 
clerk is sufficient.® It has been both affirmed* and 
denied* that a writ is sufficiently signed where the 
signature of the clerk appears in the teste. Gen¬ 
erally speaking, the clerk may authorize his signa¬ 
ture to be made by another,* or he may adopt a 


83. Pa.—^Marsteller v. Marsteller, 

93 Pa. 350. 

84. Bouvier Li.D. 

85. Ga.—Jordan v. Porterfield, 19 

Ga. 139, 63 Am.D. 301. 

50 C.J. p 461 note 91. 

86. —Reynolds v. Damrell, 19 

NJaL 394. 

87. Tex.—St. Louls, etc., R. Co. v. 
Hamilton, Civ.App., 163 S.W. 666. 

88. Tex,—•Wlmbish v. WolTord, 33 

Tex. 109. 

89. N.H.—^Parsons v. S^wett, 32 N.H. 
87. 64 Ain.D. 352. 

50 CJ. P 461 note 95. 

90. Mo.—Spitcaufsky r. Hatten, 182 
S.W.2d 86. 353 Mo. 94, 160 A.L.R. 
990. 

50 C.J. p 461 note 96. 

Seqnixenneiit merely dlreotory 

Constitutional provision requirln^ 
that all writs shall be attested by 
clerk of court from which they shall 
be issued is more directory than 
mandatory in nature.—Spitcaufsky 
▼. Hatten, supra. 

91. Ga.—Sapp v. Parrish, 69 S.E. 
821, 3 Ga.App. 234. 

92. Wla—Johnson v. Hamburgrer, 
13 Wis. 176—^Pprter v. Tandercook, 
11 Wis. 70. 

88 . Del—Potter ▼. White, 3 Del. 
329. 


94. Del,—^Potter v. White, supra. 

95. Miss.—^Hurst v. Strong. 2 Miss. 
123. 

96. Miss.—^Hurst v. Strong, supra. 

97 . KX—Allen v. Smith. 12 N.J. 
Law 159. 

98. Vt.—State v. Protten, 46 A2d 
921, 114 Vt. 410. 

Signing oopy as InsiiiacleiLt 

It is essential to the validity of a 
suit that there be a signed origlnal 
process which is served on defend¬ 
ant only by leaving with hlm a copy 
thereof, and failure to slgn the orlg- 
inal process is not cured by the 
Service of a signed copy of the proc¬ 
ess on defendant, since the signed 
copy is not a copy of the unsigned 
orlgrinal,—^EClmsey v. Hali, 23 S.E.2d 
196, 68 GaA.pp. 409. 

99. Vt.—Anderson v. Souliere, 151 
A. 509, 103 Vt 10. 

60 C.J. p 461 note 11. 

1. Ga.—Klmsey v. Hali, 23 S.E.2d 
196, 68 Ga.App. 409. 

N.H.—Smith V. Tallman, 176 A 867, 
87 N.H. 176. 

W.Va.—Nicholas Land Co. v. Crow- 
der, 32 S.E.2d 663, 127 W.Va. 216. 
50 C.J. p 461 note 12. 

Different county 

Under statutes relating to issu- 
ance by clerk of courts of writs com- 
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rmencing clvil actlons, a writ must 
Show on its face either that It was 
issued by the clerk of courts for the 
county where it is entered or that 
it was issued by the clerk of courts 
for another county and made return¬ 
able where entered, and a clerk may 
not sign writs which purportedly Is- 
sue from a county other than his 
own.—City of Belfast v. City of 
Bath, 16 A.2d 249, 137 Me. 91.' 

2. N.H.—Smith v. Tallman, 175 A 
857, 87 N.H. 176. 

3. 111.—Bishop Hili Colony v. Ed- 
gerton, 26 111. 54. 

4 Ind.—Wibright v. Wlse, 4 Blackf. 
137. 

Ky.—^Botts V. Williams, 5 J.J.Marsh. 
62. 

5. Mo.—Smith v. Hackley, 44 Mo. 
App. 614. 

6. Okl.—Harden v. Klfer, 111 P.2d 
490, 188 Okl. 538. 

60 C.J. p 461 note 16. 

XTse of rubber stamp 

Statutory requirement that sum¬ 
mons shall be signed by clerk is met 
if clerk’s name appears thereon 
whether by true signature or rubber 
stamp, and is duly attested to by a 
legally appointed, qualifled, and act- 
ing deputy court clerk.—^Allen v. 
Clover Valley Lumber Co., 42 P.2d 
860, 171 OkL 238. 
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printed signature but general authority given by 
the derk to an attomey to sign writs is ineffective.* 
In order to be technically correct,® signature by a 
deputy should be in the name of the clerk,l® but it 
is not indispensable that it be so,^^ and in certain 
contingencies provided for by some statutes a 
deputy may sign as such .12 

By plaintiff or attomey. Under some statutes, 
and the construction placed thereon, a summons or 
original notice mayi3 and should^^ be signed by 
plaintiff or his attomey, and it need not be signed 
by the clerk of court^^ A typed signature of the 
attomey has been held sufficient.^® Under statutesr 
and rules of court requiring that a summons be 
signed by plaintiff s attomey and subscribed with 
such attorney^s name, it has nevertheless been held 
that plaintiff s own name is sufficient for a valid 
summons,the basis of such rule resting on other 
provisions authorizing a party to- a civil action to 
prosecute or defend in person, and making every 
provision applicable to attorneys also applicable to 
parties.^® 

Effect of lack of proper signature, There is a 
difference of opinion among courts as to the effect 


§ 19 

of a want of proper signature,^® some holding that 
it renders the process void^® and insufficient to con¬ 
fer jurisdiction,2i and others holding that it is a 
nonjurisdictional defect or irregularity22 which ren¬ 
ders the process voidable only.^s 

Stamp, Where process is required to be stamped, 
it has been held that the stamp is but a mere 
voucher, evidence of an extrinsic fact, namely, the 
payment of a tax or duty, and hence is no part of 
the writ^^ 

b. Seal 

Process Issuing out of a court should be under Its 
Seal, but no seal is required where the process Issues 
from a party or his attomey. 

Not only at common law, but also under statutes, 
and sometimes under mles of court, process which 
issues out of a court is required to be under the 
Seal of that court,^5 unless the case falis within a 
statute dispensing with the necessity of a seal in cer¬ 
tain cases, 2 ® or unless there is no official seal,27 in 
which case the protess should state that fact,2® or, 
under some statutes, the clerk may and should affix 
his private seal.29 xhe writ should bear the seal of 


7. Cal.—^Ligare v. Californla South¬ 
ern B. Co., 18 P. 777, 76 Cal. 61p. 
Ohlo.—^Llttleton v. Marshall, 8 Ohio 
Dec. 672, 6 Ohio N.P. 509. 
a N.C.—Gardner v. Lane, 14 N.C. 
53. 

9. Ohio.—Walke v. Clrclevllle Bank, 
16 Ohio 288. . 

10. Miss.—^Pelder v. Meredith, 1 
Mlss. 447. 

50 C.J. P 461 note 21. 

11 . Ohio.—-Walke v. Circle ville 

Bank, 15 Ohio 288. 

12. Mich.—CaJender ▼. Olcott, 1 
Mich. 344. 

50 aJ. P 461 note 23. 

13. Colo.—^Band v. Pantaigraph Sta- 
tlonery Co., 28 P. 661, 1 Colo.App. 
270.' 

50 C.J. P 461 note 25. 

Printed snhscrlptlon sufficient 
Wash.—Warner v. Miner, 82 P. 1033, 
41 Wash. 98. 

50 C.J. p 461 note 25 Id]. 

14. lowa.—^Hoitt V. Sklnner, 68 KT. 
W. 788, 9^ lowa 360. 

50 C.X P 462 note 26. 

15. S.C.—Southern Cotton Oil Co. v. 
Hewlett. 93 S.E. 196, 107 S.C. 532. 

50 C.J. p 461 note 10. 

16. Mich.—^Rood v. McDonald, 7 N. 
W.2d 95, 303 Mich. 634. 

50 C.J. p 461 note 26 [e-]. 

17. N.T.—A. Victor & Co. v. Sleln- 
inger^ 9 N.Y.S.2d 323, 266 App.Dlv. 
673, reargument denied 11 N.Y.S. 
2d 648, 266 App.Div. 1046. 


18. N.Y.—^Horter v. De Mesa, 188 
N.Y.S. 20, 196 App.Div. 462. , 

60 C.J. p 462 note 26 Cd]. 

19. TI.S.—Corpns cruris cited in Na¬ 

tional Labor Relations Board v. 
•Suburban Lumber Co., C.C.A., 121 
F.2d 829, 834, certiorari denied 

Suburban Lumber Co. v. National 
Labor Relations Board, 62 S.Ct. 
364, 314 TJ.S. 693, 86 L.Ed. 554. 

20. Colo.—^Reuss V. W. T. Rawleigh 
Co., 73 P.2d 987, 101 Colo. 356. 

111.—Ohio Mlllers Mut. Ins. Co. v. 
Inter-Insurance Exchange of Illi¬ 
nois Automobile Club, 10 N.E.2d 
393, 367 111.,44. 

Vt.—State V. Protten, 46 A.2d 921, 
114 Vt. 410—State v. Blks Club of 
Montpeller, 8 A.2d 678, 110 Vt. 
397. 

50 C.J. p 462 note 27. 

21. Colo.—^Reuss v. W. T. Raw¬ 
leigh Co., 73 P.2d 987, 101 Colo. 
366. 

Me.—Pinkham v. Jennings, 122 A. 
873, 123 Me. 843. 

Vt.—State V. Frotten, 46 A.2d 921, 
114 Vt. 410. 

22. U.S.—National Labor Relations 
Board v. Suburban Lumber Co., 
C.C.A., 121 P.2d 829, certiorari de¬ 
nied Suburban Lumber Co. v. Na¬ 
tional Labor Relations Board, 62 
S.Ct. 364, 314 fU.S. 693, 86 L.Ed. 
554. 

N.J.—Hlrsch V. De Puy, 166 A. 720, 
11 N.J.Misc. 6Q0. 

^ 50 C.X p 462 note 29. . 
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23. W.Va—^Baird-Oatzmer Corp. v. 
Henry Clay Coal Min. Co., 50 S.E. 
2d 673, 131 W.Va. 793—Nicholas 
Land Co. v. Crowder, 32 S.E,2d 
663, 127 W.Va. 216. 

50 C.J. p 462 note 80. 

24. Conn.—^Tucker v. Potter, 35 
Conn. 43. 

50 C.J.' p 463 note 44. 

25. Pa.—-Buehler v. Paxson, 33 Pa. 
Dist & Co. 683. 

50 C.J. p 462 note 32. 

Objeot of the statute requiring 
seal of clerk of court to be ,on all 
process, with respect to requlrement 
of a seal, is to advise the party on 
whom the writ Is to be served that 
its authenticity is genuine.—Mullins' 
V. Lyle, 183 So. 696, 183 Miss. 297. 
Statuta luappUcabla 
The statute requiring the seal of 
clerk of court to be on all process 
refers to process addressed to in- 
dlviduals, and not publication of a 
general notice by a county board of 
supervisors to the piibllc or part 
thereof not speciflcally named.— 
Mullins V. Lyle, supra. 

26. N.C.—Shackelford v. McRae, 10 
N.C. 226. 

27. Kan.—Goff v. Russell, 3 Kan. 

212 . 

23. Miss.—^McAllum v. Spiiiks, 91 
So. 694, 129 Mias. 237—Btirton V. 
Oramery 86 So. 578, 123 Miss., 848. 

29. 111.—Beapbein v. Sabine, 3 IIL 
457. 
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the court authorized to issue it,30 a writ bear- 
ing an improper seal is regarded as though it bore 
no seal.^i Some cotirts hold that an omission of the 
seal renders the writ void^^ and ineffective to con¬ 
fer jurisdiction ;33 tut other courts hold that the 
omission renders the writ merely voidable^^ and in 
no way affects the jnrisdiction of the court,35 and 
that the seal is not requisite to the validity of the 
process,36 or that an objection on this ground is 
without substance where defendant has been actual- 
ly and fully informed of the nature and purpose of 
the action and the time when, and place where, he is 
required to appear.37 

Where process issues from party or his attorney, 
it need not be under the seal of the court.^® 

§ 20. -Indorsements 

An Incforsement is an entry made on the back of a 
writ or process. Lack of due Indorsement may invalldate 
the writ in some Jurisdictlons. 

An indorsement of a writ is an entry made on the 
back thereof^s and is sometimes called "baddng;"^® 
but a statement on the face, and at the foot or bot- 
tom, of a writ is held not to be such a failure to 
comply with a statute or rule of court requiring in¬ 
dorsement of the statement on the writ as to be 
fataL^i Particular matters which shotild be in- 
dorsed on the process, when so provided by statute 
or rule of court in the particular jurisdiction, in¬ 
clude the cause of action, ^2 the name of plaintifFs 


attorney,the time when the writ was signed,44 
and the name of the officer who serves the writ.4& 
Where a statute requiring an indorsement is of lim- 
ited application, a compliance therewith is necessary 
in, and only in, cases within its terms.46 An in¬ 
dorsement need not be signed by the clerk47 or at- 
tested with the seal of the court^s 

Some courts hold that a statute requiring indorse¬ 
ment of process is mandatory49 and that a failure to 
comply therewith is a fatal defect®® which renders 
the process void.®! Other courts, however, hold 
that such a statute is directory®2 ^at a failure 
to comply therewith is not fatal,53 but is rather a 
mere irregularity54 which does not render the proc¬ 
ess void.55 It has also been held that the indorse¬ 
ment on the back of a dtation is not deemed an 
essential part of the pfoceedings,^® that a mandatory 
requirement of statute that a citation state the 
names of all parties does not apply to an indorse¬ 
ment on the back of the instrument,®^ and that the 
indorsement of the retum day on ^e back of the 
writ is merely for the convenience of the serving 
officer and is no part of its command.63 

Effect of unnecessary indorsement, The making 
of an unnecessary indorsement on.process is not 
fatal where it does not tend to mislead,59 as where 
the facts stated therein are truebut where an 
unnecessary indorsement names a retum day dif-. 
ferent from the one named in the body of the writ 


Mo.—Swink T. Thompson, 81 Mo. 
33 $. 

30u Me.—Hamllton v. George, 168 
A. 631, 129 Me. 474. 

31. Me.—Hamllton ’ v. George, su¬ 
pra. 

32. Pa.—Buehler v. Paxsoz^ 88 Pa. 
Dlst. & Co. 683. 

50 C.J. p 462 note 37. 

33. Me.—Pinkbajn v. ^ennings, 122 
A. 878, 123 Me. 843. 

31. —Hirsch v. De Puy, 166 A. 

720,, 11 3Sr.J.Misc. 500. 

50 C.,J. p 462 note 39. 

35. Pia.—^Benedict v. W. T. Hadlow 
Co., 42 So. 289, 52 (PLa. 188. 

3& Vt—State v. Frotten, 46 A.2d 
m,114Vt.410. 

37. N.C.—Vick v. Flournoy, 60 SJBIL 
978, 147 N.C. 209. 

38;. S.C.—Southern Cotton OU Co. v. 

Hewlett, 93 S.E. 195, 107 S.a 532. 
50 CXJ. p 463 note 41. 

83b NJ".—Gondas v. Gondas, 134 A- 
615, 99 NJTJSo, 473. 

40u K.J.—Gondas t. Gondas, supra. 

41. Ebu.—T hompson v. Pfeiffer, 56 
P. 763, 60 Kag 409. 


43- Ala.—^Howell ▼. Hallett, Minor 
' p. 102. 

43. Cal.—Shlnn v. Cummins, 8 P. 
138, «5 Cal. 97. 

Mont—Holt V. Sather, 264 P. 108, 
81 Mont. 442. 

Typed indorsemest 
Where name of ilrm appearlng as 
attorneys for plaintilE was typewrit- 
ten beneath underwriting on sum- 
mons on which return of Service was 
made, there waus sufficient compli¬ 
ance with statutory requirement 
that process be subscribed or in- 
dorsed in name of plalntiffis attor¬ 
neys.—^Rudell V. Union Guardian 
Tnist Co., 294 N.W. 132, 295 Mich. 
157. 

44. Vt.—Pollard v. Wllder, 17 Vt. 
48. 

45. N.H.—Stone v. Sprague, 24 N.H. 
309. 

60 0.3*. p 463 note 57. 

46. Kan.—^Dusenberry v. Bennett, 
53 P. 82, 7 Kan-App. 123. 

50 0.3*. p 463 note 58. 

47. Blan.—Abbey v. W. ,B. Grimes 
Dry Goods Co., 24 P. 426. 44 Kan. 
415. 

48. Kan.—Abbey v. W. B. Grimes 
Dry Goods Co., supra. 

1016 


49, Me.—^Liberty v. Haines, 64 A, 
666, 101 Me. 402. " 

60 C.J. p 463 note 65. 

60. Conn.—^Eno v. Prisbie, 5 Day 

122 . 

51. R.I.—^Hopklnton Prob. Ct. v.^ 
Lamphear, 14 R.I. 291. 

60 C.J. p 464 note 67. 

52. Idaho,—^Poore v. Slmon Planci 

Co., 108 P. 1038, 18 Idaho 167. ‘ 

63. Idaho.—^Poore v. ’ Simon Plaho. 
Co., supra ' 

54. Kajo,—Glgoux v. Grlffith, 199 P, 
103, 109 Kan. 275. 

50 C.J. p 464 note 70. 

65. Kan.—Gigoux v. Grlffith, supra 

56- Tex.—^Whisenant v. Thompson, 
Bros. Hardware Co., Civ.App,,' 12 (K 
S.W.2d 316. 

57- Tex.—Whisenant v. Thompsoi^ 
Broa Hardware Co., supra^ 

58. N.J.—Gondas v. Gondas, 134 A*, 
615, 99 N.J.Eq. 473—Hamlln 

Coppel. 166 A. 676. 9 N.J.Misc. 661., 

69. Neh.—IKrotter v. Nortpp, 120 
W. 928, 84 Neb. 137. 

60- Neb.—^Boulware v. Otoe County. 
19 N.W. 464, 16 Neb, 26. 

60 C.J. ip 464 note 73^ 
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the latter Controls.®^ Indorsement by the sberiff 
of the day o£ receipt is not necessai 7,62 but, if made, 
it is conclusive until impeached or set aside.®^ 

Time of indorsement. An indorsement on a writ 
must be made at, or within, the time specified by 
statute or nile of court.64 

§ 21. Alias, Pluries, Successive, and Renewed 
Writs 

a. In general 

b. Issuance 

c. Form and contents 

a. In General 

An alias writ used to commence an actlon Is a sec- 
ond writ Issued after the flrst has falled to effect Its 
purpose, and a pluries writ Is a subsequent writ Issued 
under like clrcumstances. 

An alias writ used to commence an action is a 
second writ of the same kind issued when the first 
has failed of its purpose, or, in other words, a 
writ issued where one of the same kind has already 
been issued in the same cause, but has lost its 
force without having been effective;®® and a pluries 
writ is a third or subsequent writ issued after pre- 
ceding writs have proved ineffectual.®'^ A summons 
should be classified according to its substance rather 
than the name given it,®® and the mere indorsement 
of the Word “alias” or “pluries” on a process or 
summons will not make it such if the instrument 
is in fact merely an ordinary summons;®® but the 


character of process purporting to be original may 
be changed by a memorandum or order thereon 
specifying the date of the original writ."^® A par- 
ticular summons may be an “alias summons”*^^ even 
though it is entitled “amended summons but in 
jurisdictions wherein a summons is issued and 
subscribed by plaintiff or his attomey, rather than 
by the clerk of court, a second or subsequent sum¬ 
mons is not an alias or pluries writJ® Process is¬ 
sued after a discontinuance cannot be regarded as 
alias process.7^ When it is desired that the action 
shall date from the date of the original summons, 
or when it is necessary for it to do so in order 
to toll the statute of limitations, the successive writs 
must show their relation to the original process,*^® 
and where they do so the subsequent writ may be 
effective as of the date of the original.^® Defects 
in an original but unexecuted summons are not 
available against an alias,'^'^ and invalidity of the 
first process does not affect the validity of a second 
.one.*^® However, Service of the alias cannot relate 
back to the time of the issuance of the original, so as 
to validate any proceedings had meantime, where 
the regularity of such proceedings depended on de- 
fendanf s being before the courtWhere the sum¬ 
mons first issued is not properly indorsed, and an- 
other summons properly indorsed is subsequently 
issued, the latter summons may be regarded as the 
original,®® and not as an alias,®^ summons. Also 
the fact that a party has secured the issuance of an 
alias writ, which is irregular and void, does not 


61. Miss.—T. A. Howard Lumber 
Co. V. Hopson/ 101 Bo. 363, 136 
Miss. 237. 

N.J.—Gondas v. Gondas, 134 A. 616, 
99 N.J.EQ. 473. 

62. Miss.—^Nance v. Webb, 42 Miss. 
268. 

60 C.J. p 464 note 76. 

63. Or.—^White v. Johnson, 40 P. 
611, 27 Or. 282, 60 Am.S.R. 726. 

64. Vt.—•'Wheelock v. Sears, 19 Vt 
569. 

60 O.J. p 463 note 64. 

65- Mont—Schmldt v. Schmldt, 89 
P.2d 1020, 108 Mont 246. 

"‘Alias writ” deflned generally see 3 
C.J.S. p 614 notes 93—99. 
ContlnnaiLoe of oxisrlnal process 
An alias summons is a continu- 
ance of the origrinal process and may 
issue to add new parties to the rec- 
ord, to continue the action where 
Service on defendant has not been 
obtained, where those named in the 
original writ cannot be served be¬ 
fore the return date, or where Serv¬ 
ice op return of a prevlous writ has 
been set aslde without vacation or 
abatement of the writ itself.—^Martz 
V. Glngell, 37 Pa.Dlst&Co. 429. 


66. Mont.—Schmidt v. Schmldt, 89 
P.2d 1020, 108 Mont. 246. 

Pa.—Simko v. Kunkle, 36 Pa.Dlst & 
Co. 229, 22 West.Co.L.J. 149. 

67. Black L..D. 

68. Mont.—Schmidt v. Schmidt, 89 
P.2d 1020, 108 Mont 246. 

Summons for pnbUoatlon 
Bummons for publication is re- 
quired by law to contaln additional 
matter not included in the form of 
the original summons and is not an 
alias summons.—Schmidt v. Schmldt, 
supra.. ■ 

69. N.C.—^Mclntyre v. Austin, 69 B. 
E.2d 686, 232 N.C. 186—Perkins v. 
Perkins, 69 S.R2d 366, 232 N.C. 
91—Ryan v. Batdorf, 34 S.H.2d 81, 
226 N.C. 228. 

Xiaok of referenoe to original 

Where summons Issued after In- 
valid Service of original summons 
was indorsed wlth the word “alias,” 
but contained no reference in the 
body to the original summons, sum¬ 
mons was ineffective as “alias sum¬ 
mons.”—^Mintz V. Frink, 6 S.K2d 804, 
217 N.C. 101. 

70. N.C.-T-Ryan v. Batdorf, 34 S.E. 
2d 81, 226 N.C. 228. 
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71. Cal.—-W. Hi Marston Co. v. 

Kochritz. 261 P. 969, 80 CaLApp. 
362. 

60 C.J. p 464 note 80. 

72. Cal.—W. H. Marston Co. v. 

Kochrltz, supra. 

73. Or.—^Lane v. Ball, 160 P. 144, 
163 P. 975, 83 Or. 404. 

74. W.Va.—^Dunaway v. Lord, 173 S. 
B. 668, 114 W.Va. 671. 

7Bf. N.C,—^Ryan v. Batdorf, 34 S.B. 
2d 81, 226 N.C. 228. 

76. N.C.—^Mclntyre v. Austin, 69 S. 
B.2d 686, 232 N.C. 186. 

77. IT.S.—iScull V. Kuykendall, Ark., 
21 P.Cas.No.l2,670b, Hempst p. 9. 

Ala.—Goodlett v. Hansell, 56 Ala. 
346. 

Mo.—^Pacldc Mut Life Ins. Co. of 
California v. Mansur, 118 S.W. 
1193, 136 Mo.App, 726. 

78. W.Va.—^Hall v. Ocean Accident 
& Guarantee Corporation, 9 S.B.2d 
46, 122 W.Va. 188. 

79- Pa.—Tyrone First Nat Bank v. 

Cooke, 3 Pa.Supep. 278. • 

80. Ohlo.—^Renz v. Schmid, 16 , Ohio 
N.P.,N.S., 223. 

Bl, ' Ohio.—Renz v. Schmid, supra. 
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prevent him from availing himself of any remedy 
which he might have had if the writ had not been 
issued;S2 and, where the statute of limitations has 
not run,S3 a writ which is improper as an alias writ 
may be good as an orig^nal summons^^ or may be 
treated as a new writ for a new suit.®® The fact 
that an alias writ is retumed "not found” as to a 
defendant who was served on the original will not 
have the effect of vitiating such Service.®® 

Renewal and reiss^ie, A court with jurisdiction of 
the subject matter of a suit should issue its process 
repeatedly and in various forms, if necessary to 
compel anyone within its jurisdiction to submit 
thereto.®'^ Where a defendant has not been found 
and served within the original return periods, the 
court on a showing of due diligence may renew its 
process so as to make it retumable at a later pe- 
riod.®® The courts have, however, disapproved the 
practice of reissuing a returned writ with imprint of 
a renewal stamp instead of issuing an entirely new 
instrument.®® 


h. Issuance 

(1) In general 

(2) Time of issuance 

(1) In General 

Issuance of an aiias, pluries, successive, or renewed 
writ may and should be made oniy in compilance with 
condltions of statutes or rules of court, and ordinarlly 
It Is prerequisite to issuance of such a writ that there 
first be issued an original writ, and that the latter be 
returned unexecuted or otherwlse be shown to have been 
Ineffective. 

In order that another, or alias, summons may 
be issued under statutory authority it must be 
shown that the conditions imposed by statute ex- 
ist.®® Ordinarily prior issuance of an original writ 
is prerequisite to issuance of an alias writ or sum¬ 
mons,®i and, where the original process is fatally 
defective in form, ordinarily it is improper to is¬ 
sue an alias process.®® Generally an alias or pluries 
writ may be issued when, and only when, the pre- 
ceding writ or writs have been returned not ex- 
ecuted,®® the Service has been irregnlar or de¬ 


as. Ind.—Grover v. Slms, 5 Blackf. i 
498. 

83. 2dich.—^Frantz v. Detroit Unit¬ 
ed H. Co., 110 N.W. 631, 147 Mlch. 
199. 

60 C.J. p 464 note 96. 

84. Mich.—^Burroughs v. Teltel- 

baum. 16 N.W.2d 161, 309 Mich. 261 
—^Westlawn Cemetery Assoc. v. 
Wayne Cir. Judge, 213 N.W. 143, 
238 Mich. 119. 

Neb.—Corptus Jnrls olted In Clark v. 
Villagre of Hemingford, 26 N.W.2d 
15, 19. 147 Neb. 1044. 

N.C.—Hyan v. Batdorf, 34 S.B.2d 81. 
225 N.C. 228. 

85. Mich.—Gunn v. Gunn, 171 N.W. 
371, 205 Mich. 198. 

50 C.J. p 464 note 98. 

86 . Ala.—^McBeath v. Spann, 7 Ala. 

201 . 

87. U.S.—Thompson v. Galllen, C.C. 
A-Lia., 127 F.2d 664, certiorari de- 
nied 63 &Ct. 64, 317 U.S. 662, 87 
KEd. 532. 

Biscretlon of Jadgre 
Whether further process shall is¬ 
sue after return of Service has been 
held insuficient is within discretlon 
of Judse.—^Luce v. Columbia Blver 
Fackers’ As8'n, 190 N.£L 539, 286 
Mass. 343. 

88 . Qa—Murphy v. Ferguson-Mc- 
Elhaney Motor Co., 151 S.FL 663, 
40 GclApp. 847. 

89. Md.—North v. Town Beal Fs- 
tate Corp., 60 A.2d 666. 

!l!1iere is less UMlhood of ezror 
If the clerk Issues an entirely new 
instrument, even though thls may 
iUTQlve more trouble for such^ offi- 


clal.—^North v. Town Real Estate 
Corp., supra. 

90- Mont.—^Haggerty v. Sherbume 
Mercantile Co., 186 P.2d 884, 120 
Mont. 386. 

Pa.—Stewart v. American Stores, 
Com.PL, 1 Fay.L.J. 87. 

Tex.—Walker v. Koger, CivA.pp., 
99 S.W.2d 1034, error dlsmissed. 

50 C.J. p 464 note 6. 

Baginest 

Where a writ of summons has 
been retumed unexecuted, another 
writ will not issue wlthout a request 
therefor.—^Mayne v. Jacob Michel 
Real Estate Co., 180 S.W.2d 809, 237 
Mo.App. 952. 

Ntunber of defendants 

(1) Statutory authority to issue a 
second original process has been 
held to be limited to cases where 
there are two or more defendants 
Joined In the same action, and one 
or more resides in the county where 
suit is brought and one or more in 
a different county.—Scott v. Scott, 
15 S.E.2d 416, 192 Ga. 370. 

( 2 ) On the other hand, it has been 
held that statute authorizing plain- 
tifE to issue as many original smn- 
monses as he may elect and deliver 
one of them to sherllf of each coun¬ 
ty in which Service on any defend¬ 
ant is desired permlts Issuance of 
more than one original summons for 
single defendant, sued in county of 
his residence, if plalntlff is uncer- 
tain as to whether defendant is to be 
found In such county or another 
county, and dellvery of such sum- 
monses to sheriffs of different coun- 
ties, 80 that defendant may be 
served where found, even though not 


found in county wherein suit was 
flled.—Mutzig v. Hope. 168 P.2d 110, 
176 Or. 368. 

91. Cal.—^Brock v. IPouchy, 172 P.2d 
945, 76 Cal.App.2d 363. 

(mrisdlotlonal defeet 
Where no summons issued from 
Circuit court wherein detinue action 
purportedly origlnated, Corporation 
court to which case was removed 
could not issue valld alias summons, 
and dld not acquire Jurisdiction by 
issuance of purported alias sum- 
mons.—^Preston v. Legard, 168 IS.B. 
445, 160 Va. 364. 

Speolal appearance not a walver 
Where no summons issued from 
Circuit court wherein detinue action 
purportedly originated, defendant 
specially appearing to contest Juris¬ 
diction of Corporation court to which 
case was removed would not have 
waived summons by excepting to 
I sufflclency of selzure bond.—^Preston 
V. Legard, supra. 

92. Pa.—Martz v. Gingell, 37 Pa. 
Dlst.&Co. 429. 

93. Mich.—^Rood v. McDonald, 7 N. 
W.2d 96, 303 Mich. 634. 

Mont.—State ex rei. Montgomery 
Ward & Co. v. Dlstrict Court of 
First Judicia! Dist. In and for 
Lewis and Clark County, 146 P.2d 
1012, 115 Mont. 521. 

Pa.—^Molleson v. Molleson, Com.Pl., 
6 Sch.Reg. 111. 

50 C.J. p 464 note 7. 

Technlcal meanlng of Return’* 

Thls was true because purpose of 
statute relating to Issuance of alias 
summons on return of original sum¬ 
mons without Service, etc., was to 
permlt Issuance of cLLlas summons 
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fective,^^ or the original writ lias been lost or 
destroyed, as discussed infra § 23. 

The court has inherent power to award such fur- 
ther process,*^^ but, unless conferred on him by 
statute,®® the clerk has no authority to issue it 
without an order from the court.®7 While, in case 
the original summons is a nullity, another summons 
may be issued by the clerk,®® without a retum of 
the void summons or an order of court,®® and even 
while a motion to quash the first summons is pend- 
ing,^ such a summons should not be an alias sum- 
mons,® and where the first process was a nullity 
the second process should be treated as an original.® 

It has been held not necessary that the issuance 
of alias process be preceded by an amendment of 
the petition,^ the filing of a new petition,® or the 
refiling of the original petition.® A request or ap- 
plioation for the issuance of alias process may be 
oral7 or written,® and, if it is in writing, it, or a 
copy thereof, need not be served.® A direction to 
the clerk to issue alias process will be presumed to 


have been properly given.^® Where the statute does 
not require the clerk to issue an order directing 
himself to perform the statutory duty of issuing 
an alias or pluries writ, nevertheless, if he does 
draw an order or memorandum containing the facts 
essential to its issuance, this will not invalidate 
an otherwise valid writ^i 

Issuance by plaintiff or atforney. In a jurisdic- 
tion wherein a summons is issued by plaintiff or his 
attorney, the issuance of one summons does not 
exhaust the power^® or prevent the issuance of an¬ 
other summons but it has been held that, without 
leave of court, a second summons cannot properly 
be issued by plaintiff while a motion to quash the 
first summons is pending.^^ If the first summons 
is issued and served and then quashed, and plain¬ 
tiff at such point issues an alias summons, the lat- 
ter becomes in effect the original in the sense that 
it is the one on which jurisdiction of the court-de- 
pends,^® and by issuance of the alias summons 
plaintiff waives the right thereafter to complain of 
the court’s ruling in respect of the first summons.^® 


where origiiial summons Ifad lost Us 
force before its function had been 
fuUy performed, and legislature did 
not intend to authorize alias process 
whenever someone should choose 
without apparent reason to take 
original summons back to clerk’s of¬ 
fice unserved but stili servable. 
Mlch.—^Rood V. McDonald, 7 N‘.W.2d 
95, 303 Mich. 634. 

Mont—State ex rei. Montgomery 
Ward & Co. v. Distrlct Court of 
First Judicial Dlst. In and for 
Lewis and Clark County, 146 P.2d 
1012, 116 Mont 621. 

CompUanoe wlth statute showu 
Okl.—Schuman v. Joseph H. Cohen 
& Sons, 26 P.2d 733, 166 Okl. 169. 

94. Mich.—^Rood v. McDonald, 7 N. 

W.2d 96, 303 Mich. 684. 

N.C.—Mintz V. Prink, 6 S.B.2d 804, 
217 N*.C. lOL 

Tex.—Walker v. Koger, Civ.App., 
99 S.W.2d 1034, error dlsmlssed. 

60 C.J. p 465 note 8. 

Service on SnndAy 
Where Service of original sum¬ 
mons on Sunday was invalid and 
return was stricken, status of the 
process was the same as though 
Service had not been made and plain¬ 
tiff then had the right given by stat¬ 
ute to sue out an alias summons.— 
Mintz V. Frink, 6 IS.E.2d 804, 217 N. 

a 101. 

96. ni.—Umbright v. Cteajkowski, 
45 N.E.2d 104, 316 Ill.App. 444. 
W.Va.—Hali v. Ocean Accident & 
Guarantee Corporation, 9 S.B.2d 
46, 122 W.Va. 188—TJ. S. Blowpipe 
Co. V. Spencer, 33 S.ID. 842, 46 W. 
Va. 690. 

96. N.C.—Corpus Juris oited in Mc- 


Intyre v. Austin, 69 S.E.2d 686, 
688, 232 N.C. 186. 

60 C.J. p 466 note 11. 

97. Ga.—State Medical College v. 
Rushlng, 62 S.B. 333, 124 Ga. 239. 

60 C.J. p 465 note 12. 

98. Okl.—Keaton v. Taylor, 245 P. 
66, 114 Okl. 167. 

50 C.J. p 465 note 13. 

99. Neb.—Walker v. Stevens, 72 N. 
W. 1038, 62 Neb. 653. 

Ohio.—Williams v. Welton, 28 Ohio 
St 461. 

1. Okl.—^Keaton v. Taylor, 246 P. 
66, 114 Okl. 167. 

2. N.C.—^Folk V. Howard, 72 N.C. 
627. 

3. W.Va.—^Hall v. Ocean Accident & 
Guarantee Corporation, 9 S.E.2d 
46, 122 W.Va. 188. 

4. Tex.—^Lauderdale v. R. & T. A. 
Ennis Stationery Co., 16 S.W. 308, 
80 Tex. 496. 

60 C.J. p 465 note 18. 

Besidenoe in another oouuty 

(1) Where citatlons to Atascosa 
County were retumed unserved, 
clerk could issue other process to 
other counties on verbal request of 
plaintiff^s attorney, without amend- 
ed or supplemental petition having 
been flled by plaintiff showing resi- 
dence of defendants to be in other 
counties.—Thompson v. Mayhew 
Lumber Co., Tex.Clv.APP.. 103 S.W. 
2d 1006. 

(2) Where petition alleged that 
ali defendants lived in county and 
citation was issued to the proper of- 
flcer in county for ali defendants, 
there being no amended pleadings 
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flled, clerk of distrlct court was 
without authority to issue citation 
to another county on ground no re¬ 
turn was made, where record showed 
return was made but without Serv¬ 
ice, since second citation was issued 
before first citation came into sher- 
iff’s hands, and thus before return 
could have been made.—Walker v. 
Koger, Tex-Clv.App., 99 S.W.2d 1034, 
error dismissed. 

5- Neb.—^Hanna V. SSmerson, 64 N. 
W. 229, 45 Neb. 708. 

6 . Neb.—^Hanna v. Emerson, supra» 

7. N.C.—Corpus Jnvls oited In Mc- 
Intyre v. Austin, 69 S.E.2d 686, 
688 , 232 N.C. 186. 

Tex.—^Buchanan v. Hunter, Clv.App., 
18 S.W.2d 461. 

8 . N.C.—^Mclntyre v. Austin, 69 S. 
B.2d 686, 232 N.C. 186. 

9 . Tex.—Gillmour v. Ford, 19 S.W. 
442—^Winter v. Davis, Civ.App., 10 
S.W.2d 181. 

10 . Tex.—^Lauderdale v. R. & T. A. 
Ennis Stationery Co., 16 S.W. 808, 
80 Tex. 496. 

11 - N.C.—^Mclntyre v. Austin, 69 S. 
B.2d 686, 232 N.C. 186. 

12. Wash.—^Roznik v. Becker, 122 P. 
593, 68 Wash. 68. 

13. Wash.—^Roznlk v. Becker, su¬ 
pra. 

50 C.J. P 465 note 40. 

14L Colo.—^Farris v. Walter, 31 P. 
231, 2 Colo.App. 460. 

15. Okl.—^Harder v. Woodside, 166 
P.2d 841, 196 Okl. 449. 

16. Okl.—^Harder v. Woodside, su¬ 
pra. 
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(2) Time of Issuance 

The time of Issuance of an alias, pluries, successive, 
or renewed writ shouid comply with the rules governing 
time and place of issuance of process generally. 

Under the general rules governing the time for 
issuance of process, discussed supra § 9, which or- 
dinarily control with respect to the time for issu¬ 
ance of alias, pluries, successive, and renewed 
writs,^'^ issuance of such a writ or summons shouid 
be made within the time specified by statute or 
rule of court.l® Where a summons is returned 
“not found” at any time after the lapse of the time 
in which it may be lawfully served, plaintiff is en- 
titled to an alias summons without waiting until the 
retum day named in the summons and, where 
the Service of the original summons is not valid, 
the party seeking Service is not required to wait un¬ 
til the first Service is quashed before having an 
alias summons issued.20 In some jurisdictions an 
order for alias summons shouid be applied for at 
the term to which the original summons was made 
retumable;2i but in other jurisdictions the court 
may, at a subsequent term, grant an order allowing 
the issuance of new processas unless there has been 
long and unexplained delay.^s The court may or¬ 
der the issuance of a new summons after the ex- 


piration of the statutoiy period in which the derk 
of court may issue an alias summons.24 An alias 
summons cannot be issued after the suit has termi- 
nated,25 as by abatement,^® discontinuance by op- 
eration of law,^^ or dismissal,28 unless the dismissal 
is unauthorized and is subsequently vacated.^® 

Issuance after Service by puhlication, Where 
plaintiff has, by puhlication, matured his cause of 
action and obtained the best Service possible under 
the circumstances, he may, on a subsequent change 
of circumstances making it possible to obtain bet- 
ter Service, have a personal summons issued®® un¬ 
less judgment has been rendered and entered.®! 

c. Form and Gontents 

An alias, pluries, successive, or renewal wrIt shouid 
comply In form and contents with the provisions of stat- 
utes and rules of court, and ordinarily such an Instru- 
ment shouid be a substantial duplicate of the original. 

Alias, pluries, successive, and renewal writs 
shouid comply in form and contents with the re- 
quirements of statutes and rules of court,®® but a 
slight variance or defect in the instrument does 
not invalidate it®® Alias process shouid be a 
substantial duplicate of,®^ and show in its body its 


17- Pa.—^Molleson v. Molleson, Com. 

Pl.. 6 Sch.Regr. 111. 

Tex.—Walker v. Kosrer, CiT.App., 99 
S.W.2d 1034, error dlsmissed. 

18. Mich.—Home Sav. Bank v. 
Toungr. 295 N.W. 474, 296 MIch. 
726. 

N.C.—Mintz V. Frink. 6 S.H.2d 804, 
217 N.a 101. 

Issuance keld tlmeZy 
HL—Umbright v. Czajkowskl, 46 H. 
E.2d 104, 316 ni.App. 444. 

19. N.T.—People v. Leask, 1 AbbJT. 
Cas. 299. 

30. Oblo.—Paragon Refiniixg Co. v. 
Hlgbea, 153 N.H. 860. 22 Ohio App. 
440. 

21. N.C .—Hatoh v. Alamance R. 
Co., 112 S.B. 529. 183 TST.C. 617. 

22. Ga-—-Bussell v. . Virginia Life 
Ins. Co., 30 S.B. 689, 34 Ga.APp. 
640. 

Betnmable to sabsegTient term 
On failure to obtain perfection of 
servlca by reason of Invalidity of 
process, court may pass order for 
issuance of new process returziable 
to subseguent term where plaintiff 
was not negligent, but proceeded 
with due dlligence to perfect serv¬ 
ies under flrst process.—Georgia 
Power Co. v. Ozbum, 187 SJE. 154, 
53 GaApp. 797. 

23U IU.—^Ds2y V. Chloago, 129 N.B. 

139» 295 111. 276. 

60 CLJ. p 465 note 29- 


24b Cal.—^Hibernia Sav., etc., Soc. v. 
Cochran, 76 P. 316, 141 Cal. 663. 

25. Pa.—Specktor v. Northwestern 
F. & M. Ins. Co., 8 Fa.Dist. & Co. 
510. 

Sffect of setting aside Judgment 

"Where plaintiff recovered a de- 
fault Judgment after issuance and 
return of summons, and defendant, 
by ' another action,. subsequently ob¬ 
tained a Judgment settlng aside the 
default Judgment, trial court could 
thereafter, on plalntllPs request, Is¬ 
sue an alias summons in original 
action, since cause of action re- 
mained undisposed of.—George v. 
Williams, 37 N.B.2d 21. 109 Ind.App. 
623. 

26. Pa.—Specktor v. Northwestern 
I F. & M. Ins. Co., 8 Pa.Blst.&Co. 

510. 

27. Mo.—Weaver v. Woodllng, 272 
! S.W. 373, 220 Mo.App. 970. 

28: Va.—Park Land, etc., Co. v. 

Lane, 55 S.B. 690, 106 Va, 304. 

29- Pa.—^EJverett v, Niagara Ins. 
Co., 21 A. 817, 142 Pa, 322. 

30. Kan.—Corpus Juris quoted In 
Ware v. Ware, 58 P.2d 49, 60, 144 
Kan. 121. 

W.Va.—^IT. S. 011, etc., Supply Co. v. 
Gartlan, 64 S.E. 933, 65 W.Va, 689. 

31. Kan,—Corpus Juris quoted in 
Ware v. Ware, 68 P.2d 49, 60, 144 
Kan. 121. 

Mont.—State v. Carey, 238 P. 697, 
74 Mont. 39. 
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32. Mass.—^Morlarty v. Klng, 67 N. 
E.2d 633, 317 Mass. 210. 

Pailure to Show alias character 
Fact that citatione Issued to two 
other countles after citations to a 
third county were returned unserved 
did not Show that they were alias 
citations did not invalidate process. 
—^Thompson v. Mayhew Lumber Co., 
Tex,CivA.pp., 103 S.W.2d 1006^ 

Date of original writ 

Under court rules a separate sum- 
mons is Itself a process of the court, 
and is required to state the day, 
month, and year of the return of the 
original writ.—^Morlarty v. IBIing, 67 
N.E.2d 683, 317 Mass. 210. 

Bnbber stamp 

Stamp used by common pleas 
court of City of Detroit on sum¬ 
mons, authorizin^T particular person 
not interes ted in the cause to serve 
the writ, is used to designate par¬ 
ticular person other than constable 
to make Service, has nothlng to do 
with pluries summons, and hence Is 
not required on all of successive 
pluries summonses.—Schram v. Ros- 
enfleld, D.C.Mich,, 36 F.Supp. 449. 

33. Mich.—^Rood v. McDonald, 7 N. 
W.2d 96, 303 Mich. 634. 

34. Idaho.—^Hill V. Morgan, 76 P. 
823, 9 Idaho 718. 

Va.—Rlchmond, etc., R. Co. v, Rudd, 
14 S.B. 361, 88 Va. 648. 

50 C.J. p 466 note 51.. 
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relation to the original process,35 tut it is not re- 
quired to be more than a substantial duplicate 6 
a change in its form, in order to conform to a 
new statutory requirement, is proper.37 Where an 
alias summons contains the Information which was 
set out in the former summons, the fact that it con¬ 
tains more information does not invalidate it,-38 
and the fact that an alias citation does not show 
the number of citations previously issued does not 
render it invalid.38 While it is proper for an 
alias summons to employ the words ‘'we command 
you, as we have before commanded you,”40 never- 
theless the omission of such words does not ren¬ 
der the process void where it is in substance an 
alias writ;^i and in jurisdictions wherein a sec- 
ond or subsequent summons is not an alias or 
pluries writ it need not contain the clause, **as we 
have heretofore commanded you,” or, *'as we have 
often commanded you.”^3 Where plaintiff has dis- 
continued as to a defendant not served, and issues 
a new summons as against such defendant, the 
fact that the new summons contains recitals as to 
the issuance and failure to serve the former proc¬ 
ess will not render it void.43 

Naming parties defendant. It has been held that 
an alias writ need not name all the parties defend¬ 
ant but there is also authority to the contrary.^® 
Also it has been both affirmed^® and denied^^ that 
an alias writ may name a party defendant who was 
not named in the original process. 


Date. Every subsequent process must be dated 
on the day of the retum of the preceding process.^3 

§ 22. Alteration of Prodess 

Under the practfce prevailing fn sonne Jurisdictions 
an alteration made in a process after Issuance but be¬ 
fore Service will invalidate It. Alteratlons after Issuance 
and Service may Invalidate the writ. 

Alteration of a writ after issuance and before 
Service renders it void under the practice prevail¬ 
ing in some jurisdictions,^^ but in other jurisdic¬ 
tions an alteration before service may be regard- 
ed as a nonfatal irregularity,50 although altera¬ 
tion after Service may invalidate the process.^i 

§ 23. Supplying Lost Process 

In case of the loss or destruction of process a copy 
thereof may be supplied in place of the original by an 
order of court. 

Where process has been lost or destroyed, a 
copy thereof may be supplied in lieu of the orig¬ 
inal, 52 «by, and only by, an order of court®^ made 
after notice has been given®^ and proper and suf¬ 
ficient evidence has been received.55 An affidavit 
that the writ was duly served and thereafter lost 
should not be received in lieu of the process.®® In 
some jurisdictions, where a writ or summons has 
been lost or destroyed, another, or alias, writ or 
summons may be issued or filed,®*^ and it is within 
the power of the court tO order a lost alias summons 


35. K.C.—^Hatch v. Alamance R. Co., 
112 S.E. 629, 183 N.C. 617. 

60 C.J. p 466 note 62. 

36. Mo.—Woodward First Nat. Bank 
V. Proffltt, App., 293 S.W. 624. 

60 C.J. p 466 note 63. 

37. Md.—State v. Logan, 33 Md. 1. 

38. Mo.—Woodward First N^t. Bj^ik 
V. Proffltt, App., 293 S.W. 624. 

39. Tex.—^Buchanan v. Hunter, CIv. 
App., 18 S.W.2d 451. 

40. -Colo.—Farris v. Walters, 31 P. 
231, 2 Colo.App. 460. 

60 C.J. p 466 note 67. 

41. Mo.—^Woodward First Nat. Bank 
v. Proffltt, App., 293 S.W. 624. 

42. Or.—^Lane v. Ball, 160 P, 144, 
163 P. 976, 83 Or. 404. 

43. AJa.—Smith v. BlaJceney, 8 Port. 
128. 

44. Ala.—^Lewls v. Grace, 44 Ala. 
307. 

m.— ^Reed v. Boyd, S4 111. 66. 

45. Ky.—Morgan v. Morgan, 2 Bibb 
388. 

46. Cal.—Doyle v. Hampton, 116 P. 
39, 169 Cal. 729. 

60 C.J. p 466 note 64* 


47. N.T.—Elias v. Hayes, 63 N.T.S. 
868, 24 Misc. 754. 

60 C.J. p 466 note 66. 

48. Tenn.—Slatton Jonson, 4 

Hayw. 197. 

49. Conn.—^Denison v, Crafts, 49 A. 
861, 74 Conn. 38. 

60 C.*r. p 466 note 68 '6 C.J. p 604 
note 15. 

50. Neb.—^Ramirez v. Chicago, B. & 
Q. R. Co., 219 N.W. 1, 116 Neb. 740. 

N.J.—Gondas v. Gondas, 134 -A. 616, 
99 N.J.Bq. 473. 

60 C.J. p 466 note 69—5 C.J. p 604 
note 16 [a]. 

Oliaiiglng dates 

Irregul^ity by district court derk 
in cbanging dates of unserved sum¬ 
mons did not necessarily Invalidate 
subsequent service.—^Ramirez v. Chi¬ 
cago, B. & Q. R. Co., 219 N.W. 1. 116 
Neb. 740. 

51. Me.—Chnds v. Ham, 23 Me. 74. 

52. Mlnn.—State v. Le Roy Sar- 
gent & Co.. 177 N.W. 633, 146 
Minn. 448,. 

60 C.J. p 466 note 72, 

ObJeotloiL to flixther prooeedlngs 
in action of assumpsit In munlcipal 
court on ground that original writ 
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and return cannot be found is un- 
available, slnce record of court may 
be perfected by flling copy of writ 
and return.—Smith v. Tallman, 176 
A. 867, 87 N.H. 176. 

63- IU.—Long V. Sutter, 67 IU. 186. 

54. Hl.—^Long V. Sutter, supra. 

55. IU.—Bmith v. .Trlmble, 27 IU. 
152. 

50 C.J. p 466 note 75. 

IlIsafflole^t proof 

Affldavit for Issuance of an alias 
summons filed more than one year 
after commencement of action, al- 
leging merely that afflant could not 
find the orlgrinal summons paper for 
the case and not alleglng that orig¬ 
inal summons had been lost, was 
insufflcient and order for Issuance of 
such alias summons was void where 
reoord did not set forth that orlg- 
ihal summons was ever issued.— 
Brock V. Fouchy, 172 P.2d 946, 76 
CaJ.App.2d 363. 

56. Ky.—^Littell v. Cassady^ Hard. 
227. 

57. N.H.—Taylor v, Coblelgh, 16 N. 
H. 105. 

50 C.J. p 466 note 77. 
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to be replaced by anotber on being satisfied of sudi 
loss.®* 

§ 24. Waming Order 

In some Jurisdictions a warning order may be sub- 
stltuted for seryice by publicatlon. Such an order shouid 
be made oniy on compllance with statutory requirementa. 

Under the practice prevailing by statute in some 
jurisdictions so-called “waming orders” have been 
substituted for Service by publication,^^ and such 
an order is constructive notice of the pendency of 
the suit,60 and may be regarded as the beginning 
of the action.®! While the statutory provisions are 
subject to striet constmetion,®^ substantial compli- 
ance therewith is essential and sufficient to confer 
jurisdiction on the court.®^ While the code or stat¬ 
utory requirements may be sufficiently complied 
with by a properly verified petition containing the 
requisite statements,®^ the rule is otherwise as to 
a petition which is not verified,®® or as to an affi- 


davit which does not contain the requisite state- 
ments,®® such as a statement relative to defend- 
ant’s nonresidence,®7 his absence from the state,6® 
or as to the country wherein he resides.®® 

If the affidavit is made by plaintiff s agent or at- 
torney, there must be a showing as to affiant^s con- 
nection with plaintiff and the absence of plaintiif 
from the county.^® The court’s order pursuant to 
which notice to appear is served on a nonresident 
is not a “writ” subject to statutory and constitu-, 
tional requirements of seal and teste,and the 
waming order is in the nature of a rule rather 
than a processJ® Under some practice it has been 
held that where no personal judgment could have 
been rendered, and a nonresident defendant was 
sunomoned constructively in an action on contract, 
there was no occasion for a warning order.^® The 
making of the affidavit a short time before its filing 
and the issuance of the order is not fatal.*^^ 


n. SERVICE OF PROOESS 
A, IN aENEEAL 


§ 25. Nature, Necessity, and Modes of Serv¬ 
ice Generally 

Service of process is the glving of such actual or 
•constructive notice of a suit or other legal proceeding 
to the defendant as makes him a party and compels him 
to appear or suffer Judgment by default; and what Serv¬ 
ice shall be deemed sufficient Isy subject to some limita- 


tions, to be determined by the legislatlve power of the 
sovereignty in which the proceeding is Instituted. 

Service of process is the giving of such actual or 
constructive notice of a suit or other legal proceed¬ 
ing to defendant as makes him a party thereto, and 
compels him to appear or suifer judgment by de- 


58- Idabo.—Blliott & Healy v. 

Wlrth, 198 P. 757y 34 IdaJbo 797. 

59- Ky.—^Brownfleld v. Dyer, 7 Bush 
505—Stump V. Beatty, 8 Dana 14. 

60 C.J. p 498 note 18 [b]. 

60. Ky.—^Taylor v. Gibbs, 3 B.Mon. 

316—Chiles v. Boon, 3 B.Mon. 82. 
61- Ky.—^Hoffman v. Brungs, 83 Ky. 
400—-Anderson v. Sutton, 2 Duv. 
480. 

68. Ky.—Noble v. Noble, 196 S.W. 

2d 319, 802 Ky. 679. 

63. U.S.—^Pen-Ken Gas & Oil Corpo¬ 
ration V. Warfleld Natural Gas 
Co., aC.A.Ky., 137 F.2d 871, cer¬ 
tiorari denied 64 S.Ct. 431, 320 U.S. 
800, 88 L.Kd. 483, rehearingr denied 
64 S.Ct. 634, 821 U.S. 803, 88 LJSd. 
1089. 

Ky.—Hili V. Hili, 185 S.W.2d 246. 
299 Ky. 851—Ohio Oil Co. v. West, 
145 S.W.2d 1035, 284 Ky. 796. 

50 C.J. p 529 note 59 [a], p 531 note 
96 [b]. 

Affidavit.fOr ordec 

Ky.—Jones v, Blankensliip, 232 S.W. 
2d 1019—Hoble v. Noble, 196 S.W. 
■ 2d 319. 302 Ky. 679—Miller v. Hili, 
168 S.W.2d 769. 293 Ky. 242. 

59 C.J. p 467 note 80. 


MaMng of warning* order by olerk 
has been held proper practice.—^An- 
derson v. Sutton, 2 Duv., Ky., 480— 
60 C.J. p 628 note 36 [b]. 

64. Ky.—MUler v. Hili, 168 S.W.2d 
769, 293 Ky. 242. 

60 C.J. p 467 note 81. 

Affidavit as Bniflcient proof 

Affidavit for warning order, unless 
controverted by an affidavit of de¬ 
fendant, is sufficient evldence of the 
facts therein stated.—^Railey v. 
Ralley. 69 S.W. 414, 23 Ky.L. 1891. 

65. Ky.—^Bond v. Wheeler, 247 S.W. 
708, 197 Ky. 437. 

66. Ky.—Leonard v. Williams, 265 
S.W. 618, 205 Ky. 218—Bond v. 
Wheeler, 247 S.W. 708, 197 Ky. 
437. 

67- Ky.—Appleton v. Southern Trust 
Co., 61 S.W.2d 447, 244 Ky. 463. 
AUegatlon merely as 4o absence in- 
soffleient 

Allegation that defendant is ab- 
sent from state, without alleging 
that he is nonresident, would not 
authorize issuance of wctming or¬ 
der.—Appleton V. Southern Trust 
Co., supra. 


68. Ky.—South Kentucky Bulldlng 
& Loan Ass’n v. Hoblnson, 118 S. 
W.2d 766, 274 Ky. 426—Bowles v. 
Bowles, 60 S.W.2d 985, 249 Ky. 
428. 

69. Ky.—'Goodman v. Hedford, 70 
S.W.2d 10, 263 Ky. 707. 

70. Ky.—^Moorman v. Taylor, 147 S. 
W.2d 1021, 286 Ky. 347. 

71. Mass.—^Taplin v. Atwater, 8 N. 
R2d 786, 297 Mass. 302. 

72. U.S.—^Pen-Ken Gas & Oil Corpo¬ 
ration V. Warfleld Natural Gas 
Co.. C.C.A.Ky., 137 F.2d 871, cer¬ 
tiorari denied 64 S.Ct. 431, 320 U. 
S. 800, 88 REd. 483, rehearing 
denied 64 S.Ct. 634, 321 U.S. 803. 
88 Ii.Ed. 1089. 

Bly.—Northern Bank v. Hunt, 19 S. 

W. 3, 93 Ky. 67, 14 Ky.L. 1. 

60 C.J. p 496 note 8 [a] (3). 

73. Ark.—W. T. Rawleigh Co. v. 
Disheroon, 134 S.W.2d 4, 199 Ark. 
479. 

74. Arki—Cannon v. Lunsford, 115 
S.W. 940, 89 Ark. 64. 

50 0.3*. p 529 note 55 [aj, [c]. 
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and "service” in this connection means 
the execution of processae or the particular act 
of the ofEcer by which the copy of the citation was 
communicated.77 Service of process is a matter 
of adjective law, since it relates to, and deals with, 
the mechanics of practice and procedure, the legal 
machinery by which the substantive law is made 
eifective.'^8 The Service of a summons is minis- 
terial and not judicial in its nature.'^® 

There are two general methods of Service of 
proccss; one is actual, and the other constructive.^^^ 
Actual Service is made by reading the original proc¬ 
ess to defendant, or by delivering to him a copy 
thereof;8l and constructive Service, which is a 
substituted Service, is made by leaving a copy of 
the process at defendanfs residence when he is 


§ 25 

absent, or by posting or publishing notice of the 
pendency of the suit, and mailing a copy of the no¬ 
tice posted or published to defendant.82 When not 
otherwise defined, “service” means personal serv- 
ice.83 

While it has been said that the common-law rule 
with respect to Service of process, established by 
centuries of precedent, is binding in the absence of 
statute,S"* subject to certain limitations, Service of 
process is wholly a statutory matter and what 
Service shall be deemed sufficient is to be deter- 
mined by the legislative power of the state or sov- 
ereignty in which the proceeding is instituted, sub¬ 
ject only to the limitation that the Service must 
be such as may reasonably be expected to give the 
notice desired,86 and any statutory Service which 


75. Mo.—state v. Myers, 104 S.W. 

1146, 126 Mo.App. 644. 

60O.J. P 467 note 88. 

Commencement of action by servlce 
of process see Actions § 129 b (8). 
Service of process as required: 

By due process of law see Constl- 
tutional Law § 619 b. 

To confer jurlsdlction over defend¬ 
ant see Courts § 83 b. 

“Defective Service” anA ‘‘defective 
retura.” distinffnislied 
A diflference exists between “de¬ 
fective Service of process’* and a 
“defective return of Service**, in that 
the former is a fact while the latter 
is evidence thereof.—Tioga Coal 
Corporation v. Silman, 22 S.E.2d 873, 
876, 125 W.Va. 68. 

The Word “served” as used in con¬ 
nection with a citation or process is 
a technlcal terna and must be taken 
in its restricted and not its popular 
sense.—^Philadelphia v. Cathcart, 10 
Phlla., Pa., 103—67 C.J. p 274 notes 
15, 17, 18. 

3?Tirpose of Service is: 

(1) To apprlse defendant of the 
nature of the demand made agrainst 
him. 

La.—Weldon v. Gandy, Ajpp., 196 So. 
655. 

Pa.—Vaughn v. Love, 188 A. 299, 
324 Pa. 276, 107 A.L.R. 1336. 

60 C.J. p 467 note 88 [a]. 

(2) To insure actual notice. 

Conn.—Clegrg’ v. Blshop, 136 A. 102, 

105 Conn. 564. 

Wis.—Westport Tp. v. City of Madl- 
son, 19 N.W.2d 309, 247 Wis. 326. 
60 C.J. p 467 note 88 [a]. 

(3) To grlve court Jurisdiction.— 
State ex rei. Mills Automatic Mer- 
chandlslng Corporation v. Hogan, 
103 S.W.2d 496, 232 Mo.App. 291— 
60 C.J. p 467 note 88 [a] (3). 

76- Ala.—Walker v. State, 62 Ala. 
192, 193. 

Tex.—^McGhee v. Maxey, Civ.App., 
230 S.W. 736, 736. 


77- Tex.—Continental Ins. Co. v. 
Milliken. 64 Tex. 46, 47. 

78. N.T.—Kuris v. Pepper Poultry 
Co., 21 N.T.S.2d 791, 174 Misc. 801. 

79. Ariz.—^Bryant v. Bryant, 14 P.2d 
712, 713, 40 Ariz. 619. 

80. Del.—McCoy v. Hickman, 15 A. 
2d 427, 1 Terry 687. 

N.J.—Corpns Juris dted in Ruhle 

V. CafCrey, 174 A. 204, 206, 113 N.J. 
Law 240, reversed on other 
grounds 180 A. 834, 115 N.J.Law 
617. 

N.C.—Stevens v. Cecil, 199 S.B. 161, 
214 hT.C. 217. 

60 C.J. p 467 note 87 [a]. 

81. Del.—^McCoy v. Hickman,' 15' X 
2d 427, 1 Terry 687. 

N.J.—Ruhle V. CafCrey, 174 A. 204, 
118 N.J.Law 240, reversed on other 
grounds 180 A. 834, 115 N.J.Law 
617. 

'Personal servlce: 

By delivery of copy see infra § 36. 
By reading original process to de¬ 
fendant see infra $ 35. 

82. Del.—^McCoy v. Hickman, 16 A. 
2d 427, 1 Terry 587. 

N.J.—Ruhle V. Caffrey, 174 A. 204, 
113 N.J.Law 240, reversed on other 
grounds 180 A. 834, 115 N.J.Law 
617. 

'Substituted Service generally see in¬ 
fra §§ 43-53. 

83. Tex.—^Erwin v. Holliday, 112 S. 

W. 2d 177, 131 Tex. 69. 

Personal Service see infra §§ 26-42. 

84. Pa.—^Koll V. Pickford, 44 A.2d 

276, 363 Pa. 118—Mid-City Bank 
& Trust Co. V. Myers, 28 A.2d 420, 
343 Pa. 466—Giampalo v. Taylor, 
6 A.2d 499, 335 Pa. 121—Williams 
V. Meredith, 192 A. 924, 326 Pa. 
670, 116 A.L.R. 890—^Heaney v. 
Borough of Mauch Chunk, 185 A. 
732, 822 Pa. 487—^Hartman v. 

Donahue, 16 A.2d 691, 142 Pa. 
Super. 382—Arcady Parms Milling 
Co. V. Rose, 63 P£LDist.&Co. 655 
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—^Binder v. Epsteln, 41 Pa.Dlst. & 
Co. 640. 

85. Mo.—State ex rei. MInihan v. 
Aronson, 165 S.W.2d 404, 360 Mo. 
309. 

86. U.S.—^Madden v. Truckaway 

Corporation, D,C.Minn., 46 P.Supp. 
702. 

Ala.—^Kjasner v. Qurley, 29 So.2d 
224, 248 Ala. 686. 

Del.—Webb Packlng Co. v. Harmon, 

196 A. 168, 9 W.W.Harr. 22. 

Ky.—Schaaf v. Brown, 200 S.W.2d 
909, 304 Ky. 466. 

N.J.—Stevens v. Associated Mortg. 
Co. of New Jersey, 162 A. 461, 107 
N.J.Eq. 297, afflrmed 168 A. 343, 
110 N.J.Eq. 70. 

N.T.—^National City Bank of New 
York V. Desz, 24 N.B.2d 112, 281 
N.T. 430—Maloney v. Ferguson, 
60 N.T.S,2d 937, 182 Misa 664. 

N.C.—^Merchants Bank v. Weaver, 

197 e.B. 551, 213 N.C. 767. 

60 C.J. p 467 note 97. 

Enactment of statutes regrulating 
Service of process as withln au- 
thority of legislature generally see 
Constitutional Law S 128. 
Constitntioual reqnisltes of statute 
A state or terrltorial statute pro- 
viding for servlce of process on non- 
residents must make ample pro Vi¬ 
sion for the giving of actual notice 
to defendants and for furnlshingr 
them with ample opportunity to ap- 
pear In actions brought agalnst 
them and offer whatever defenses 
they may have, and such statutes 
cannot discriminate against nonresi- 
dents.—Anderson v. Scholes, D.C. 
Alaska^ 83 F.Supp. 681. 

Partionlar statutes held not nnoon^ 
Btitutional 

(1) Statutory provislon that non- 
resident bringing suit in state must 
answer in action, brought by oppo¬ 
site party servlng writ on attorney, 
as applied to counterclalms arising- 
out .of contract sued on by nonresi- 
dent—B^rank lu Young Co. v, Mc- 
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reasonably accomplishes that end answers the re- 
quirement of justice.®*^ Legislative rules as to 
Service of process in derogation o£ common law 


must be strictly construed.®® 

The proper method of serving process must be 
adopted in order to render the Service effective,®® 


Neal-Edwards Co., Mass., 51 S.Ct. 
638, 283 XJ.S. 398, 76 L.Ed. 1140. 

(2) Statute providing that all 
process Issued on institution of suit 
which may be be&un in couuty where 
defendant does not reside may be 
served by the sherifp of county or 
the constable of the justice district 
In which the defendant is found.— 
Crum V. Baily, 184 So. 774, 136 Sia. 
192. 

(3) Statutes grovemingr servi ce of 
process by publicatlon.—^Bllsworth 
V. Ellsworth, 71 N.T.S.2d 622, 189 
Misc. 776. 

(4) Statutes providlngr for extra- 
territorial Service of process with- 
In the commonwealth.—Winters v. 
Rimersburgr Coal Co., 61 A.2d 837, 
360 Pa. 321—Heaney v, Borouffh of 
Mauch Chunk, 186 A. 732, 322 Pa. 
487—Gossard v. Gossard, 178 A. 837, 
319 Pa. 129. 

(6) Statutes authorizing: Service 
on agrent of nonresident doingr busi- 
ness in commonwealth and requlr- 
Ingr actual written notice to defend¬ 
ant before judgrment, and statute re- 
qnirlnr regdstration of fictitious 
business name as conditlon to doingr 
business and requiringr nonresident 
flctitltous name oertiflcate to state 
name of local agrent,—IStoner v. Hlgr- 
grinson, 176 A. 627, 316 Pa. 4S1. 

Statute* ooustmed and held to grov- 

em 

Cal.—Hunstock v. Estate Develop- 

ment Corporation, 138 P.2d 1, 22 

Caa.2d 205, 148 A.L.H. 968. 

N.T.—^La Monlca v. Krauss, 76 N.Y. 

S.2d 520, 191 Misc. 689. 

Furpose and effect grenerally 

(1) The statutes provldlng: man- 
ner in which summons shall be 
served are greneral in terms and all 
Inclusive in scope and do not indi¬ 
cate an intent to exclude any par- 
ticular class of cases.—Smlth v. 
Smith, 39 S.E.2d 458, 226 N.C. 644. 

(2> The legrislature, when it en- 
acted the civU practice act, had in 
mind the simpllfylnff of Service.— 
Gray v. Kroger Grocery & BaJdng 
Co., 13 N.E.2d 672, 294 IlLApp. 161. 

(3) Statute relating to the Service 
of process on nonresident defend- 
ants did not have efifect of domes- 
tlcating the parties to litlgation in 
which Service therein provlded for 
was made on nonresident defendant 
by nonresident plalntifC.—Vasslll's 
Adm*r v. Scarsella> 166 S.W.2d 64, 
292 Ky. 163. 

(4) Even though a statute znay be 
a speclal venue statute creatlng a 
new rlght and a new remedy, if it 
fails to provide the manner in which 
prooeas is te be served, the general 


Service statutes apply.—State ex rei. 
Minihan v. Aronson, 166 S.W.2d 404, 
360 Mo. 809. 

87- N-J.—^Reichert v. United Broth- 
erhood of Carpenters and Joiners 
of America, 183 A. 728, 14 N.J. 
Misc 106. 

N.Y.—^Rawstorne v. Maguire, 192 N. 
B. 294, 265 N.Y. 204—Alvord & 
Alvord V. Patenotre, 92 N.Y.S.2d 
614, 196 Misc. 624. 

60 C.J. p 467 note 98. 

88. fU.'S.—^Rlgutto V. Itallan Terraz- 
zo Mosaic Co., D.C.Pa., 93 E.Supp. 
124. 

N.Y.—Kom V. Lipman, 94 N.E. 861, 
201 N.Y. 404—^Lambert v. Lambert, 
278 N.Y.S. 680, 244 App.Div. 78, 
reversed on other grounds 1 N.B. 
2d 833, 270 N.Y. 422. 

Pa.—^McCall v. Gates, 47 A.2d 211, 
354 Pa. 158—Null v. Staiger, 4 A. 
2d 883, 333 Pa. 370—TVilliams v. 

[ Meredith, 192 A. 924, 326 Pa. 670, 
116 A.L.H. 890—^Atlantic Seaboard 
Natura! Gas Co. v. Whitten, 173 
A. 306, 315 Pa. 629, 93 A,L..Il. 615 
—^Binder v. Epstein, 41 Pa-Dlst & 
Co. 640—^McEadden v. McFadden. 
ConuPL, 9 Pay.L.J. 133. 

R.I.—^Home Sav. Bank v. Holando, 
189 A. 27, 67 II.I, 206. 

Tenn.—OE^nkerton v. Pox, 129 S.'W.2d 
514, 23 Tenn.App. 159. 

Frooeedlng wlthout personal Service 

(1) Only personal Service of proc¬ 
ess was recogrnized at common law, 
and when other seiwice is authorized 
by statute it is strictissimi juris.— 
Southern Mills v. Armstrong, 27 S. 
E.2d 281, 223 N.C. 496, 148*A.KR. 
1248. 

(2) Thus, constructive Service is 
in derogation of the common law, 
and a statute authorizing it is to be 
strictly construed. 

U.S.—^EEarlan v. Spark, C.C.AJN’.M., 
125 F.2d 602. 

Pia.—^McGee v. McGee, 22 So.2d 788, 
166 Fla. 346. 

111.—Conley v. McNamara, 79 N.B. 

2d 646, 334 Ill.App. 396. 

Nev.—Zeig v. Zelg, 198 P.2d 724. 66 
Nev. 464. 

Pa.—Commonwealth v. Lutz, Com. 
PL, 43 Sch.Leg.Rec. 148, 61 York 
Leg.Rec. 150. 

Exceptional luethods of obtalnlng 
jurlsdictlon over persons not found 
withln the state must be conflned to 
the cases and exercised in the way 
indlcated by statute, which must be 
strictly construed.—^Potter v. Potter, 
2 A.2d 93, 9 W.WJaCarr., Del., 487— 
Webb Packing Co. v. Harmon, 196 
A- 168, 9 W.W.Harr.. Del., 22. 
Partioiilar words cr i>lirases oou- 
stmed 

Ga.—Whlte v. Glasgow, 19 &E.2d 
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805, 193 Ga. 609, followed In 19 S. 
E.2d 310, 198 Ga. 618. 

89. Ala.—St. Mary*s Oil Engine Co. 

V. Jackson Ice & Fuel Co., 138 So. 
834, 224 Ala. 152. 

Del.—^Nye Odorless Incinerator Cor¬ 
poration V. Nye Odorless Crem- 
atory Co., 156 A. 176, 18 Del.Ch. 
179, 

111.—Scharlau v. Lombard State 
Bank, 278 111.App. 504. 

Mo.—Corpus Juris dted lu State ex 
rei. Minihan v. Aronson, 166 S.W. 
2d 404, 407, 350 Mo. 309—State ex 
rei. Mueller Baking Co. v. Calvird, 
92 S.W.2d 184, 338 Mo. 601—Cor¬ 
pus Juris dted lu State ex rei. 
Ferrocarrlles Nadonales de Mexlco 

V. Rutledge, 66 IS.W.2d 28, 87, 331 
Mo. 1016—State ex rei. Fed^ral 
Reserve Life Ins. Co. of Kansas 
City, Kan., v. Wright, App., 88 S. 

W. 2d 427. 

Okl.—Corpus Juris quoted lu Lovins 

V. State, 293 P. 273, 274, 49 Okl.Cr. 

200 . 

Pa.—Commonwealth v. Lutz, Com. 
Pl., 43 Sch.Leg.Rec. 148, 61 York 
Leg.Rec. 150. 

W’.Ta.—Evans v. Hale, 60 S.B.2d 682, 
131 W.Va. 808—State ex rei. Sta- 
ley V. Hereford, 46 S.B.2d 738, 181 

W. Va. 84. 

60 C.J. p 467 note 99. 

Sexvloe of process iu audUary pro- 
ceediugs to brlng in new parties is 
govemed by rules obtaining in orig- 
Inal siiit.—Schmitt v. Lamb, D.C. 
Miss., 43 F.2d 770, reversed on other 
grounds, CC.A., 48 F.2d 633, afflrmed 
Lamb v. Schmitt. 62 S.Ct. 317, 286 
U.S. 222, 76 L.Ed. 720. 

Seizure of property 

(1) In order to give jurisdiction, 
in absence of personal Service on 
nonresident defendant, property of 
latter within territorial jurisdiction 
must be validly seized under court*s 
process. 

La.—Nelson v. Coppage, 128 -So. 629, 
13 La.App. 520. 

Ohio.—Francis v. Allen, ComJPl., 79 
N.E.2d 803. 

(2) Court was held without Juris¬ 
diction, where retums on writ of at- 
tachment showed no property of non¬ 
resident defendant not personally 
served, and gramishee*s answers to 
interrogatorios disclosed no indebt- 
edness to defendant.—Nelson v. Cop¬ 
page, supra. • 

(3) Control and seizure of defend- 
ant'a property by court as prerequi- 
site to Service by publicatlon see in¬ 
fra S 69^ 

Operatlou of statute 

(1) Constructive Service statute Is 
Intended to cover causes arising or 
commenced subsequent to efCective 
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and it must be served by a proper officer or per- 
son.so As a general nile, constnictive Service is 
sufficient to give the court jurisdiction in an action 
in rem,®i and insufficient where the object of the 
action is to determine personal rights and obliga- 
tions of defendant.^2 Although a substantiales 
or reasonableS^ compliance with the directions of 
some statutes as to Service seems to have been 
deemed sufficient, the general nile is that direc¬ 
tions of a statute as to the Service of process are 


§ 25 

mandatorySS and must be strictly followed;®® and 
it has been held that a stricter observance is re- 
quired in constructive than in personal Service, 
The validity of the Service does not depend on 
what is done with the summons after the Service is 
made.9S Where an action is brought against sev- 
eral named defendants, but only one is served, he 
alone has a status as defendant in the cause.s® 
Service of process may be waived.^ 


date of statute, and any cause in- 
stituted prior to such effective date 
must be continued under law which 
was in force at time cause was in- 
stituted.—^Ake v. Chancey, 13 So.2d 
6, 162 Fla. 677. 

(2) Complainant who flled a bili 
for declaratory Judgment prior to 
effective date of constructive servlce 
statute could not, after such effec¬ 
tive date and seven years after fll- 
inff of bili, attempt constructive 
Service under the statute.—Ake v. 
Chancey, supra. 

90. TJ.iS.—^Petty v. Dock Contractor 
Co., D.C.Pa., 283 F. 838, 341. 

Okl.—OoriEms Jnrls qnoted in Lovins 
V. State, 293 P. 278, 274, 49 Okl. 
Cr. 200. 

Authorlty or capacity to serve see 
infra SS 27-30. 

91. TTeb.—In re Kierstead’s Fstate, 
269 N.W. 740, 128 Neb. 654. 

N.M.—State ex rei. Trultt v. Dlstrict 
Court of Nlnth Judiclal Dist., Cur- 
ry County, 96 P.2d 716. 44 N.M. 16. 
126 661. 

Pa.—Commonwealth v. Lutz, Com. 
Pl.. 48 Sch.L.egr.Rec. 148, 61 York 
Lesr.Hec. 160. 

Tex.—^Williams v. Knox. Clv.App., 
207 S.W.2d 151, refused no reversl- 
ble error. 

92. Ohio.—Francis v. Allen, CornuPl., 
79 N.E.2d 803. 

93. 'Puerto Rlco.—Andino v. Can¬ 
ales, 26 Puerto Rlco 122—Orcasitas 
V. MarQuez, 19 Puerto Rico 464. 

Constmetlve Service 
Generally, provislons of construc¬ 
tive Service statutes must be sub- 
stantially complied with.—State v. 
City of Sarasota, 17 iSo.2d 109, 154 
Fla. 260. 

94. Mo.—State v. Sale, 182 S.W. 
1119, 232 Mo. 166. 

95. N.T.—^In re Federman, 267 N. 
T.S. 126, 149 Misc. 4. 

Okl.—Chaney v. Reddin, 206 P.2d 
310, 201 Okl. 264. 8 AL..R.2d 337 
—Corpus Juris guoted in Lovins v. 
State. 298 P. 278, 274, 49 Okl.Cr. 
200 . 

Tex.—^Mitchell v. Rutter, Civ.APp., 
221 S.W.2d 979. 

60 C.J. p 468 note 5. 


96- N.Y. —^Korn v. Liipman, 94 N.B. 
861, 201 ISr.Y. 404—Lambert v. 

Lambert, 278 N.Y.S. 680, 244 App. 
Div. 78, reversed on other grrounds 
1 N.B.2d 833. 270 K.Y. 422. 

OkL—Chaney v. Reddin, 206 P.2d 
310, 201 Okl. 264, 8 A.L,.R.2d 337— 
Corpus Juris «luoted iu Lovins v. 
State. 293 P. 273, 274, 49 Okl.Cr. 
200 . 

Pa.—^Kunsman v. Brady, 20 Pa-Dlst. 
& Co. 533—^McFadden v. McFad- 
den, Com.Pl., 9 Fay-Li.J. 133. 

R.I.—^Home Sav. Bank v. Rolando, 
189 A 27, 67 R.I. 206. 

50 C.J. p 468 note 6. 

Service other than. personal Service 

(1) A statute permittlngr servlce 
of process other than by personal 
Service must be strictly complied 
with in order to confer jurisdiction 
on the court. 

XT.S.—^Flsher v. Jordan, C.C.ATex., 
116 P.2d 183, certiorari denled Jor- 
dan V. Fisher, 61 S.Ct 734, 312 
U.S. 697, 85 L.Ed. 1182. 

N.Y.—Air Conditioning: Tralnlng 

Corp. V. PiiTote, 60 N.Y.S.2d 85, 
270 App.Div. 891. 

N.C.—Southern Mills v. Armstrongr, 
27 S.E.2d 281, 223 N.C. 495, 148 A 
L.R. 1248. 

(2) Thus, a statute authorizing 
constructive servlce of process must 
be exactly or faithfully followed. 
Fla—^McGee v. McGee, 22 6o.2d 788, 

166 Fla 346. 

Nev.—^Brockbank v. Second Judiclal 
Dist Court in and for Washoe 
County, 201 P.2d 299, 66 Nev. 781- 
Statute iu derogatiou of common law 
Only rigld and exact compliance 
with statutory provisions will con¬ 
fer Jurisdiction by method differing 
from that of common law.—^Haake v. 
Union Bank & Trust Co., Mo.App., 
64 S:W.2d 459. 

97. Mont.—-Holt v. Sather, 264 P. 
108, 81 Mont. 442. 

Okl.—Addington First State Bank v. 

Latimer, 149 P. 1099, 48 Okl. 104. 
60 C.Jj p 468 note 7. 

98. N.Y.—^Baker v. New York Cent. 
R. Co., 16 N.Y.S.2d 78, 268 App.Div. 
854—^Beck V- North Packlng & Pro- 
vlsion Co., 144 N.Y.S. 602, 169 
App.Dlv. 418. 


99. U.S^—^Philipbar v, Derby, D.C,N. 
Y., 11 F.Supp. 709, afllrmed, C.OA., 
86 F.2d 27. 

1. Cal.—Luckey v. Superior Court In 
and for Los Angeles County, 287 
P. 460, 209 Cal. 360. 

Ga—^Henry & Co. v. Johnson, 173 
S.E. 669, 178 Ga 641. 

Miss.—Townsend v. Beavers, 188 Sp. 
1, 185 Miss. 312, suggestlon of er¬ 
ror overruled 189 So. 90, 186 Miss. 
812. 

Mont.—^Haggerty v. Sherbume Mer- 
cantlle Co., 186 P.2d 884, 120 Mont. 
386. 

N.Y.—DaJey v. Bennis, 242 N.Y.S. 
408, 137 Misc. 1. 

N.C.—^Moseley v. Deans, 24 S.E.2d 
680, 222 N.C. 731. 

General appearance as waiving or 
dispensing with Service of process 
see Appearances S 17 b. 

Waiver of: 

Objections to Service see infra 5 
113. 

Personal Service see infra 9 26. 
"Service of process affects only 
Jurisdiction over the person and may 
be walved."—State ex rei. Murphy v. 
Second Judiclal Dist. Court in and 
for Silver Bow County, 41 P.2d 1113, 
1116, 99 Mont. 209. 

Must he oleaTly established 
Clajmed waiver of servlce of proc¬ 
ess must be clearly established and 
shown on record.—^Ex parte Cullinan, 
139 So. 255, 224 Ala 263, 81 AUR. 
160. 

Service held uot waived hys 

(1) Interveners* exception of '*want 
of cltatlon" because of lllegal servlce 
of cltation, with supplemental peti- 
tlon, on 'their attomeys of record, 
who had flled proceedings clalmlng 
intervenere* ownership of property 
attached by plaintiff;—Adams v. 
Boss Amusement Co., 161 So. 601, 
182 La 252. 

(2) Oral agreement out of court 
by defendahfs counsel to a setting 
of case for trial.—Templeman v. 
Hester, 29 NJ3].2d 216, 65 Ohlo App. 
62. 

Statuta providlng for waiver oouf- 
strued 

Miss.—Cullens v. CuUens, 198 S6. 
805, 187 Misa 731. 
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§ 26. In General 

Personat Service ordfnarlty means actual delivery ot 
the process to the defendant in person, and in the ab- 
sence of a statute authorlzlng a substitute method, 
Service must be personal. 

Personal Service ordinarily means actual deliv¬ 
ery of the process to defendant in person,^ and does 
not include Service by leaving- a copy at his usual 
place of abode,3 or his horne,^ or at his office,^ 


or by delivery to some one else for him,® although, 
as used in some statutes, the term “personally 
served” has been held to include such Service^ and 
to be used in contradistinction to Service by publi- 
cation® or by mail.® 

Personal Service is the ordinary method of ob- 
taining jurisdiction over the person of defendant,^0 
and, in the absence of a statute authorizing a sub¬ 
stitute method,^! Service must be personal but 


IT.SL—Martin v. Better Taste 
Popcom Co., D.C.Iowa, 89 P.Supp. 
764. 

Ala.—Corpus Juris dted lu Henry 

V. Brennen Motor Car Co., 180 So. 
563. 566. 235 Ala. 559. 

Ky.—Newsome v. Hali, 161 S.W.2d 
629, 290 Ky. 486, 140 A.L.H. 818. 
SOnn.—Jasperson v. Jacobson, 27 N. 

W. 2d 788, 224 Minn. 76—Thomas 
V. Hector Const. Co., 12 N’.W.2d 
769, 216 Mlnn. 207. 

H.J.—Corpus JUrls cited iu Ruhle v. 
Caffrey, 174 A. 204. 206, 113 N.J. 
Law 240, reversed on other 
grounds 180 A. 834, 116 N.J.Baw 
517. 

Obio.—Sears v. Weimer, 55 N.H2d 
413. 143 Ohio St 312. 

Okl.—Corpus Juris oited iu. Colby v. 
Jacobs, 64 P.2d 881. 882, 179 Okl. 
170. 

50 C.X p 468 note 9. 

3. Mlnn.—Jasperson v. Jacobson, 27 
N.W.2d 788, 224 Minn. 76. 

Heb.—Henze v. Mitchell, 140 N.W. 
149, 93 Neb. 278, Ann.Cas.l914C 
108. 

H.J.—Corpus Juris dted iu Buble v. 
CafCrey, 174 A. 204, 206, 113 N.J. 
Law 240, reversed on otber 
grounds 180 A. 834, 116 lJ.J.Law 
617. 

60 C.J. p 468 note 10. 

4. H.J.—Corpus Juris dted iu Buble 
V. Caffrey, 174 A. 204, 206, 113 N.J. 
Law 240, reversed on otber 
grounds 180 A- 834, 116 N.J.Law 
617. 

Okl.—Corpus Juris cited iu Colby v. 
Jacobs, 64 P.2d 881, 882, 179 Okl. 
170. 

50 C.J. p 468 note 11. 

B, Qa—^Bennett v. Taylor, 138 S.E. 

273. 36 Ga.App. 752. 

1T.J.—Corpus Juris dted In Buble v. 
Caffrey, 174 A. 204, 206. 113 N.J. 
Law 240, reversed on otber 
grounds 180 A. 884, 116 N.JJLiaw 
617. 

A Ky.—Newsome v. Hali, 161 S.W. 
2d 629. 290 Ky. 486, 140 AJL..B, 
818. 

K-J.—Corpus Juris dted iu Buble v. 
Caffrey, 174 A. 204, 206, 113 N.J. 
Law 240» reversed on otber 


grrounds 180 A. 834, 115 N.J.Law 
617. 

50 C.J. p 468 note 13. 

Service ou anotber uuder promise to 
deliver 

Service on defendanfs busband 
under promise that busband would 
deliver summons to wlfe was not in 
compliance witb statute relatlng: to 
personal servlce.—Wiener v. Bav- 
ekes. 270 N.Y.S. 636, 241 App.BIv. 
774. 

BeUvery of copy to sruardlau 
Attempted servlce of oriidual sum¬ 
mons on Incompetent person was 
defective Service witbin court rule 
permitttngr Issuance of aJias or plu¬ 
ries summons, where retum sbowed 
servlce by dellvering copy of sum¬ 
mons to defendants gruardian.—State 
ex rei. Brig-grs v. Barns, 164 So. 639, 
121 Fla 857. 

Xieaving' at sou's place of busiuess 

Service of summons by leaving- it 
at place of business of defendanfs 
son was invalld.—Seekatz v. Bran- 
denburg, 300 P. 678, 150 Okl. 63. 

-7- Ind.—Bunkle v. Elston, 71 Ind. 
585. 

50 C.J. p 468 note 15. 

Keaviuj sTiuunous at usual place 
; of residence of defendant constitutes 
‘^personal servlce” witbin statute. 
Ind.—^Dunkle v. Elston, supra 
K a n .—^Board of Com'rs of Sedgrwlck 
County V. Bilis, 170 P.2d 145, 161 
Kan. 631—Atdhison County v. 
Cballiss, 69 P. 173, 65 Kan. 179. 

8. Kan.—^Atcblson County v. Cbal¬ 
liss, supra 

50 C.J. p 468 note 16. 

Service by publlcation see infra §§ 
54-72. 

9. Wis.—Westfall v. Farwell, 13 
Wls. 604. 

Service by mali see infra § 61. 

10- Ind.—Sbafe v. Sbafe, 198 N.B. 

826. 101 Ind.App. 200. 
lowa—Colllns v. Powell, 277 N.W. 

477, 224 lowa 1015. 

Mo.—State ex rei. Miniban v. Aron- 
son, 166 S.W.2d 404, 350 Mo. 309. 
Neb.—^In re Kierstead's Estate, 269 
N.W. 740, 128 Neb. 664. 

Obio.—Sears v. Weimer, 10 Oblo 
Supp. 1, aj3armed 55 N.E.2d 413, 143 
Oblo St. 812. 


Or.—^Mutzigr V. Hope, 158 P.2d 110, 
176 Or. 368. 

Tenn.—^Western Automobile Casualty 
Co. V. Bumell, 71 &W.2d 474, 17 
Tepn.App. 687. 

Va—^Buttery v. Bobbins, 14 S.E.2d 
644, 177 Va 368. 

60 C.J, p 468 note 19. 

General appearance as waivlng or 
dlspensing witb servlce of proc¬ 
ess see Appearances § 17 b. 
Service of process as conferring ju¬ 
risdiction generally see Courts § 
83 b, 

11- N.J.—^Ruhle V. CafCrey, 174 A, 
204, 118 N.J.Law 240, reversed on 
other grounds 180 A. 834, 116 N.J. 
Law 617. 

Pa—^McCall v. Gates, 47 A.2d 211, 
354 Pa 168—Giampalo v. Taylor, 
6 A2d 499, 336 Pa 121—^Heaney v. 
Borougrh of Maucb Chunk, 185 A 
732, 322 Pa 487. 

Feraonal servlce beld uot esseutial 
uuder statute 

Ga—^Benton v. Maddox, 192 S.E. 816, 
56 GaApp. 132. 

12. Cal.—^Plerce v. Superior Court 
in and for Los Angeles County, 37 
P.2d 460, 1 Cal.2d 769, 96 A.L.B. 
1020. 

Del.—^McCoy v. Hlckman, 15 A.2d 
427. 1 Terry 587—Webb Packlng 
Co. V. Harmon, 196 A. 168, 9 W.W. 
Harr. 22. 

Ind.—Sbafe v. Sbafe, 198 N.E. 826, 
101 Ind.App. 200. 

Md.—^Harvey v. Slacum, 29 A.2d 276. 

181 Md. 206. 

Mass.—Gulda v. Second Nat. Bank of 
Boston, 80 N.E.2d 12, 823 Mass. 
100 . 

Mo.—Spitcaufsky v. Hatten, 182 S. 
W.2d 86, 363 Mo. 94, 160 A.L.R. 990 
— Corpus Juris dted lu State ex 
rei. Miniban v. Aronson, 166 S.W. 
2d 404, 407, 850 Mo. 309—^Peterson 
V. Kansas City. 23 S.W.2d 1046, 
324 Mo. 454. 

Neb.—^In re Kierstead’s Estate, 269 
N.W. 740, 128 Neb. 664. 

N.J.—Kurilla v. Botb, 38 A-2d 862, 

182 N.XLaw 213. 

N.M.—State ex rei. Truitt v. Dis- 
trict Court of Nintb Judicial Blst., 
Curry County, 96 P.2d 710, 44 N. 
M. 16, 126 Al.L.B. .661—^Bosser v. 
Rosser, 78 P.2d 1110, 42 N.M. 360. 
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persona! Service is not ordinarily necessary where 
the proceeding is in rem.i3 

Persona! Service of process may be waived,!^ 
but an admission by defendant that he received a 
copy of process improperly served wil! not amount 
to a waiver of proper serviceA^ 

Inconsistency wifh Service by other methods. 
Circumstances may arise undpr which it will not 
be inconsistent where, in the same case, some of 
the parties obtain Service of process on defendant 
by one method, and others by a different one.^fi 
So, where plaintiff sues more than one defendant he 
may obtain Service against one ‘by persona! Serv¬ 
ice within the state, and against the other by at- 
tachment by substituted service-^"^ 

§ 27. Authority or Capacity to Serve 

The legislature may by statute fix the qualifications 
of the persons servfng the summons by which suit Is 


commenced; the requfrements of such statutes mu<»t be 
observed, and Service by one who had no authority to 
make It Is a nulllty. 

It is competent for the !egis!ature by statute to 
fix the qualifications for persons serving the sum¬ 
mons by which suit is commenced the require- 
ments of such statutes must be observed,^® a!- 
though the writ itself is not inva!idated by unau- 
thorized Service.^® Where the statute designates 
the particu!ar oflScer or person to make the Serv¬ 
ice, no other person can !egal!y do so;2i and Serv¬ 
ice by one who had no authority to make it is a 

nullity.32 

Presumption of compeiency. Ordinari!y, one who 
makes Service of a writ wil! be presumed to be a 
proper person in the absence of any showing to 

the contrary.23 

§ 28. - Officer or Doputy 

a. In genera! 


nr.T.—^Equltable Life Assur. Soc. of 
xr. S. V. Ehrlich, 293 N.T.S. 660, 
260 App.Dlv. 761—^Maloney v. Fer- 
guson, 50 N.T.S.2d 937, 182 Misc. 
564—^Tn re Bennett*s Estate, 238 
N.T.S. 723, 136 Mlsc. 486. 

Ohio.—Crandall v. Irwin, 40 !N’.B.2d 
933, 139 Ohio St. 463. 139 A.L.H. 
900—^Ruckert v. Matii Realty Co., 
App., 40 IT-E-Sd 688. 

Pa.—Giampalo v. Taylor, 6 A.2d 499, 
336 Pa. 121—Williams v. Meredith, 
192 A.’924, 326 Pa. 670, 115 A.L.R. 
890—Vaughn v. Love, 188 A. 299, 
324 Pa. 276, 107 A.L.R. 1336— 

Heaney v. Borough of Mauch 
Chunk. 185 A. 732, 322 Pa. 487— 
Hartman v. Donahue, 16 A.2d 691, 
142 Pa.Super. 382—^Arcady Farms 
Milling Co. V. Rose, 63 Pa.Dist & 
Co. 655. 

R.I.—Clesas v. Hurley Mach. Co., 157 
A. 426, 62 R.I. 69. 

Tenn.—^Pinkerton v. Fox, 129 S.W.2d 
514, 28 Tenn.App. 169. 

50 C.J. p 468 note 22. 

Oaacellatloxi of Insuraiioe poUoy 
Insurance pollcy comes within rule 
that sults to cancel contractuaJ 
rights and obllgatlons are personal 
actions requlring personal Service. 
—^Densby v. Acacia Mut. Life Ass*n, 
78 P.2d 203, 64 App.D.C. 319, 101 A. 
L.R. 863. 

If aotlon 1« Instltuted In coiuty 
where defendant may be personally 
served, personal Service must be 
accomplished.—^McCall v. Gates, 47 
A.2d 211, 354 Pa. 158. 

Appolntment. of curator ad hoo 
Personal actlon cannot be brought 
against temporarily absent resident, 
without personal Service, through 
appointment of curator ad hoc to 
represent hlm.—^Mitchell v. Emesto, 
LaApp., 141 So. 818. 

13. N.J. —^Leek v, Wleand, 71 A.2d 


[ 911, 7 N.J.Super. 601—Relchert v. 

United Brotherhood of Carpenters 
and Joiners of America, 183 A. 728, 
14 N.J.Misc. 106. 

K.T.—^In re Security Trust Co. of 
Rochester, 70 N.T.S.2d 260, 189 

Misc. 748, reversed on other 
grounds 92 N.7.S.2d 308, 276 App. 
Div. 1020, and afflrmed 97 N.Y.S. 
2d 922, 277 App.Div. 837—In re 
I Bennetrs Estate, 238 N.Y.S. 723, 
135 Misc. 486. 

Ohio.—Crandall v. Irwin, 40 N.E.2d 
933, 139 Ohio St. 463, 139 A.LJt. 
900. 

14. Cal.—Remillard Brick Co. v. 
Bandini, 117 P.2d 432, 47 Cal.App. 
2d 63. 

Qa.—^Redd v. Stephens, 173 S.B. 178, 
48 GaApp. 515. 

Ind.—Shafe v. Shafe, 198 N.K 826, 
101 Ind.App. 200. 

N.C.—Stevens v. Cecil, 199 S.E. 161, 
214 N.C. 217. 

Ohio.—Crandall v. Irwin, 40 N.B.2d 
933, 139 Ohio St 463, 139 A.L.R. 
900. 

60 C.J. p 467 note 90 [a]. 

Waiver of: 

Objections to Service see infra 8 
113. 

Service of process generally see 
supra S 25. 

Aots constltuting waiver 

(1) Defendants, authorizing their 
attomey in writing to appear in ac- 
tion and admit Service for them, vol- 
untarily waived compllance with 
statutory provisions for personal 
Service of summons on each defend¬ 
ant—r-Haggerty V. Sherbume Mer- 
cantile Co., 186 P.2d 884, 120 Mont 
386. 

(2) Where defendants' counsel 
gave plaintife's counsel written no- 
tice of authority conferred on de¬ 
fendants* counsel by defendants to 
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appear and admit Service for them 
and further wrote plaintifiTs counsel 
that defendants* counsel would ad¬ 
mit Service if plaintiff*s counsel 
would send summons and copy of 
complalnt to defendants’ counsel, de¬ 
fendants waived statutory manner 
and form of Service of summons.— 
Haggerty v. Sherbume Mercantlle 
Co., supra. 

15. Ga.—^Bennett v. Taylor, 138 S. 

E. 278, 36 GaApp. 752. 

13. Wash.—^Pioneer Sand, etc., Co. 

V. Olsen, 277 P. 696, 162 Wash. 257. 
60 C.J. p 469 note 27. 

Bouble Service see Infra 8 41. 

17. Mo.—^Einsley Bank of Elnsley. 
Kan., V. Woods, App., 61 S.W.2d 
384. 

Substituted Service see infra 88 43-' 
53. 

18. Mich.—Windolph v. Joure, 34 N. 

W. 2d 629, 823 Mich. 1. 

50 C.J. p 469 note 28. 

19. W.Va—Pettry v. Shinn, 196 S. 
B. 386, 120 W.Va 20. 

50 C.J. p 469 note 29. 

Requlrement that statutory mode of 
Service be followed to give courta 
Jurisdiction see Courts 8 88 b (1>. 

20. Ark.—Hughes v. Martin, 1 Ark. 
386. 

21. Gk. —^B^vey v. Jones, 4 S.EI 
264, 80 Ga. 130. 

W.Va.—Pettry v. Shinn, 196 S.B. 385, 
120 W.Va. 20. 

Service by part^r see infra 8 30. 

22. Tex.—^Turner v. Bphralm, Clv. 
App., 28 fl.W.2d 608. 

W.Va.—Pettry v. Shinn, 196 S.B. 885, 
120 W.Va. 20. 

23. Mo.—^Ml^Jil V. South Central Se- 
curitles Co., 58 S.W.2d lOti; 227 
Mo.App. 788. 

50 aj. p 470 note 50. 
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b. Disqualification of ofiScer or deputy 

c. Inability to act 

a. Ia General 

In order that an offlcer may make legaf Service, he 
must have authof^ity to do so. Where the statute deslg- 
nates a particular otflcer to make the Service, no other 
offlcer can legally make It, although servioe by a de facto 
offlcer has been held valld; but, except as otherwlse 
provided by statute, servIce may be made by an offlcer's 
deputy with the same effect as by the offlcer himseif. 

In order that an officer may make legal Serv¬ 
ice, he must have authority to do so.^^ This au- 
thority in ordinary actions is the process of the 
court, issued by the clerk, and bearing teste in 
the name of the judge.^® Where a statute desig- 
nates a particular officer to make the Service, he 
may act within the limits of his authority,^6 and 
no other officer can legally do so;27 but an offi¬ 
cer may make Service as an individual under a 
statute providing for Service by one not a party.^s 
It was the rule at common law that an officer com- 
mencing to execute process should complete it^^ 

Some statutes either expressly or by construction 


authorize the Service of process by any officer to 
whom it might have been directed;^® but it would 
seem that, where an officer can serve process only 
under particular circumstances, he has no power 
to serve process not directed to him.®^ An officer 
of one county cannot legally serve process directed 
to an officer of another county,®® nor can he make 
Service beyond the limits of his own county®® un- 
less expressly authorized to do so by statute.®^ No 
officer has authority to serve a void process.®® 

Service by a de facto officer has been held valid,®® 
but Service by an officer undertaking to extend his 
jurisdiction and serve process, which under the 
law he has no power to execute, is void.®7 

An attomey at law, although an officer of the 
court, is, in the absence of a provision in the stat¬ 
ute making him such, not a statutory officer for the 
Service of summons,®® and stands in no better posi- 
tion in respect of authority to make such Service 
than any other private Citizen.®® 

Deputies, Except as otherwise provided by stat¬ 
ute, Service may be made by an officeres deputy 


24. Ga.—Hillyer v. Peaxson, 45 S.H. 
701, 118 Ga. 816—W. T. Rawleigh 
Co. V. Greenway, 26 S.B.2d 458, 69 
Ga.App. 590. 

Pa.—CommonweaJth ex rei. Manzi v. 
Manzi, ,182 A. 795, 120 Pa.Super. 
360. 

TTtah.—^Rich v. Industria! Commls- 
Bion, 15 P.2d 641, 80 VteJx 511. 

50 O-J. p 472 note 98 [al. 

25. Ga.—Hillyer v. Pearsoh', 11 S.E. 
701, 118 Ga. 815—W. T. Rawlelgrli 
Co. V. Greenway, 26 SH.2d 468, 69 
Ga.App. 590. 

Mont.—Mercbants Credit Service v. 
Chouteau County Bank, 114 P.2d 
.10,74, 112 Kont. 229. 

26. Fla.—Fountaln v. Fountaln, 167 
So. 661, 123 Fla 748. 

Service of ' process as ministeria! 
duty pertaining: to office of slierifl 
see SherifCs and Constables $ 44, 
also 50 C.J. p 470 notes 61-^2. 
Warden of state prlson 

XJnder statute authorizln^r warden 
of state prlson and lils deputy to 
serve le^ process within the pfe- 
dncts of the, prlson, th,e precincts 
embrace not only the prlson. building-, 
but also the grounds connected there- 
wlth.—Hix V. Sumner, 60 Me. 290. 

27. IdIniL—Melin v. Aronson, 285 NL 
W. 830. 265 Minn. 353. 

50 <XJ. p 469 note 32, p 470 note 54 
Eal. 

STaUer has no authority to serve 
pxpcesa.—Gowens v. Alamance Coun- 
8 S.^d 339, 216 H.C. 107. 

Od Bl ee r s and memhers of state 
lill^lKWBy patroi and such other offi-i 


cers and Investigrators as the com- 
missloner of publlc safety sha!l des- 
igmate have no authority under stat¬ 
ute to serve process.—Wlngrer v. 
State, Ofcl.Cr., 261 P.2d 264—Bowdry 
V. State, 166 P.2d 1018, 82 Okl.Cr. 
119. 

28. lowa.—Buckmlller v. Creston, 
etc., R. Co., 146 N.W. 447, 164 lowa 
502. 

2SL Cal.—fn re Baker, 162 P. 922, 
82 Ca!.App. 320. 

30. N.C.—^Lowe V. fiarrls, 28 S.B. 

636,. 121 NT.C. 287. 

50 C.J. p 469 notes 38, 39. 

Service held irrefimlar but uot vold 
Where summons in foredosure 
suit was addressed to sherilf of S. 
county but praecipe for summons 
asked that It be directed to sherifC 
of G. county and defendant was serv- 
ed by sherlfC of G. county, and de¬ 
fendant secured from clerk of court 
coples of petltlon, and there was 
long delay In ralslng: questlon about 
Service, summons was Irregrular but 
not void.—Home Owners* Iroan Cor¬ 
poration V. Clogrston. 118 P.2d 668, 
154 Kan. 257. 

81. Mlsa—Arnold v. Wynn, 26 Hlss. 

888 . 

32. Ga.—W. T. Rawleigh Co. *v. 
Greenway, 26 S.E.2d 458, 69 Ga. 
App. 590. 

EAn.—Carpus Juris dted lu Home 
Owners' Loan Corporation v. Clog- 
ston, 118 P.2d 668, 670, 164 Kan. 
267. 


Okl.—Oorpus Juris quoted in Lovins 

V. State, 293 P. 273. 274, 49 Okl.Cr. 

200 . 

Tex.—^Hltt V. Bell, Civ.App., 111 S. 

W. 2d 1164. 

50 O.J. p 469 note 41, p 470 note 57. 

33. Mont.—^Merchants Credit Serv¬ 
ice V. Chouteau County Bank, 114 
P.2d 1074, 112 Mont. 229. 

Okl.—Corpus Juris quoted In Lovins 

V. State, 293 P. 273. 274, 49 Okl. 
Car. 200. 

50 C.J. p 469 note 42, p 470 note 56. 

34. Okl.—Corpus Joris quoted in 

Lovins V. State, 293 P. 273, 274, 
49 Okl.Cr. 200. J 

50 C.J. p 469 notes 42-43. 

35. Ga.—W. T. Rawleigh . Co. r. 
Greenway, 26 S.£L2d 468, 69 Ga. 
App. 690. 

Service of void process as void see 
'infra S 40. 

36. Tt.-^Roimds v. McGeown, 8 A. 

2d'647, 110 Vt. 185. ■' 

50 C.J. ip 469 note 35. 

37. Gku—U. S. Motor Co. v. Baugh- 
man Auto. Co., 86 S.E. 464, 16 Ga. 
App. 783—Georgia, etc., R. Co. v. 
Anderson, 76 S.E. 1056, 12 GaApp. 
117. 

50 C.J. p 469 note 36. 

38. Minn.—^Melln v. Aronson, 285 N. 

W. 830, 206 Minn. 358. 

39. Minn.—^Melln v. Aronson, supra. 
Service by: 

Attomey for party see Infra S 86. 
Party or private person see Infta 

'fi ®®- 
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with the same effect as by the officer A extended cmly to the officer, a contrary view has 


deputy may serve process already in his hands, al-- 
though his Principal has been removed^i 

Process from another county. It has been held 
that a deputy may not serve process from another 
county which is addressed to his principal where 
he has no autho-rity to serve process except such 
as he may have by virtue of being a deputy.^^ 

Foreign process, Authority to serve foreign 
process is derived from the laws of the state is- 
suing the process and not from the laws of the 
state in which it is served,^^ and, where such au¬ 
thority is given by the foreign law to an ofiicer, 
it is personal to him and cannot be exercised by 
his deputy^^ 

b. DisanaliAcation. of Oficer or Deputy 

An offtcer who is a party to, or Is fnterested In, the 
Iltigatlon Is generally dlsqualifled from serving process 
therein, and when the officer is dlsqualifled, his deputy 
is Ilkewise ordinarlly dlsqualifled; but an interest which 
is remote and Indirect, or merely nomlnal or formal, will 
not disqualify. 

At early common law an ofl&cer might serve 
process at the • commencement of the action where 
he was plaintiff,^^ but not where he was defend¬ 
ant;^® but later it was held that he could not serve 
the process, even for the commencement of the 
action.'*’^ In many jurisdictiohs statutes, said to be 
but a legislative recognition of the c6mmon-law 
principle,^® govem the Service of procet where 
the officer is a party to, or is interested in, the liti¬ 
gationi® A disqualification of an officer results 
in a similar disqualification of his deputy according 
to one view,®® although where the statute in words 


been taken.®i 

An interest which is remote and indirect will not 
disqualify,®^ and, where his interest in the cause is 
merely nominal or formal and he has no personal 
interest in its subject matter,-it has been held that 
the officer is not disquahfied,®® nor is his deputy,®^ 
and Service by either on the substantial party de¬ 
fendant, although a codefendant of the officer, is 
valid;®® and Service on the officer by his deputy in 
such a case has been held valid,®® since it is in 
effect an acknowledgment of Service by the offi- 
cer.®7 Where, however, the statute disqualifies an 
officer who' is a party to the action, it has been 
held not necessary that he should have a pecuniary 
interest in the cause, if he is named a party there¬ 
in; his disqualification exists if he is a party 
to the proceeding.®® The granting of a motion to 
disqualify an officer from serving process because 
of his interest or prejudice is mandatory where 
there is a compliance with the statute authorizing 
siich disqualification.®® 

Service by some other officer in cases of disquaU 
ification of the officer ordinarily charged with the 
duty of serving process is usually provided for by 
statutes whose requirements have been held to be 
mandatory,®® and must, at least substantially, be 
complied with.®i 

Under some statutes, it hsis been held that an offi¬ 
cer is incompetent to serve process in an action 
against a town of which he is an inhabitant and tax- 
payerbut statutes expressly empowering the 
officer and deputy . to make service in su(£ cases 


4a Pa.—^Aversa v. Aubry. 154 A. 

311, 308 Pa.- 139. 

60 C.J. p 470 note 60. 

UjS.—S teWart v. Hamllton, -C-C. 
Ind., 23 F.Cas.iro.18,429, 4 McLean 
534. 

42. E^an.—^Brahner v. Chapman, 11 
Kan. 118. 

43. Kan»—^Klncald v. 3i "P, 

, 704, 49 Kan. 766. 

50 d.J. p 470 note 68. ' ^ 

44. Kan.—^Elncald v. Krog> supra.. ; 
50 CX p 470 note 63. 

45. Me.—Hlx V. Sumner,' 60 Me. 296. 
N.Y.—^Holbrook v. Brennan, 6 Daly 

46, 48 How.Pr. 619. 

Disqua^Llflcation of sheriff to act in 
cauM In wjilcli interested Iri ger^T 
eral see the O.XS. tltle ^herlfts and 
Constables $ 41. also 6,7 C.X p 778 
note 76 et seq.* 

46. N.T.—Holbrook. V.'Brennan, su¬ 
pra. 

47. Ga.—Johnson v. Shurley, 68 Ga. 

417. ,, 

60 C.J. p 470 note 66. i 


48. Hawali.—Corpus Jtirls dted In 
Coulter V. 'Bterllng, i33 Hawali 621, 
626. 

6QC.J. P 470 note 69. • . 

49. Hawail.—Corpus. Juris, dted ,ln 
Coulter V. Sterling, 38 Hawail ,621, 
626. .... 

60^0.J. P .470 notes 70, 71. , , 

50. lowa.—^Minott v. Vlneyard, 11 

. lowa 90, , 

60 ClJ. p 470 note 72. 

51. II.X 7 —-^locomb V. Powers, 10 R. 

X 2^5. ; , , . : : 

52« Ga.—^Davls v. liezington Bank, 
116 8.H. ^6, 29 Ga.App. 464. 

60 C.X p 471 note 78. 

53. G(EL—^Lightner v^ Belk, 174 flJBL 

. 349; 17'8 Ga. 766. . ’ 

60 C.X p 471 note 79. ' 

54. Tez.—Mansfleld v. Ramsey; Qv. 

App.. 196 ^.W. 830. . 

55; Ga.T^lghtzier v. Belkr 174 SJH 
849, 178 Ga. 766. 

Tez.—^Mansfield v. Ramsey, ClyApp., 
196 S.W. 330. 


56. Va.—Wood v. Kane, 129 S.K 

327, 148 Va^ 28X , ; 

57. Va.—^Tumbull v. Thompson, 27 

; Gratt. 806, 68 Va. 306. 

50 CJT. p 471 note 88. 

5& Hawali.—Coulter v. Bterllhg, ili 
BAwali 621. 

59. Colo.—^Montes v. PeopLe, 182 -P, 
2d 970, 110 Colo. 208. ... 

60l COlo.—Kelllher V, People, 206 'P, 
274, 71 Colo. 202. 

6b aJ.‘p '471 notes 76, 77. 

Authority of coroner to serve proc¬ 
ess in case of Vacancy of office tsr 
disqualification of sheriff see the 
C.J.S. tltle Sherlffs and Constables 
8 38, also 67 CJ. p 778 note. 64 et 
seq. 

, ''«j 

61. Tez.—Roblnson v. fichmidt; 4M 
Tez. 13. 

60 C.J. p 471 notes 74, 76. - ' •*- 

Mass-^Brewer v. New, Glciucdi^ 
ter, 14 Mass. 216. ' ' 

60 GfX P 471 note 8^ ; 
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remove the disability whicli wotdd otherwise at- 
tach to them as codefendants.®* 

Where a deputy is a party, Service may not be 
made on him by tbe ofiicer or by another deputy,®^ 
although such Service made in another official char¬ 
acter may be valid,®® and disqualification of an 
officer, not arising out of his official position, does 
not affect the authority of a deputy to make Serv¬ 
ice as an individual.®® 

Record shozmng of disqualification may be nec- 
essary under some statutes.®^ Under a statute dis- 
qualifying an officer or his deputies when “parties 
to the writ,” it has been held that interest alone 
will not disqualify®® even where the officer was 
the person really interested in the litigation,®® 

c. Inability to Act 

Where an officer Is Incapable of serving process by 
reason of slckness, absence, or the IIke, a deputy may act. 

Instances may arise where an officer is incapable 
of serving process by reason of sickness, absence 
from the county, or like cause, in which case a 
deputy may act'^® 

§ 29. -Persons Specially Deputed or Ap- 

poixited 

a. In general 

b. By court or clerk 

a. In denexal 

A person not otherwise authorlzed by statute to do 
so ordinarlly cannot serve process uniess he may be, and 
has been, specially deputized or appointed for that pur- 
pose; and where the matter has been the subject of 


legislative regulatlon, the power to appoint or deputize 
can be exerclsed oniy by the officer designated In the 
statute, and In the cases contemplated by the statute. 

A person not otherwise authorized by statute to 
do so ordinarily cannot serve process uniess he 
may be, and has been, specially deputized or ap¬ 
pointed for that purpose;"^! but, where so specially 
deputized or authorized, one serving process has 
ali the powers which may be exercised by the offi¬ 
cer in executing such process,72 except that he is 
not required to be recognized and obeyed as a 
known officer but must show his authority and 
make known his business*^® if required by the par¬ 
ty to be served.*^^ The authority to serve an orig- 
inal will not extend to the Service of an alias.^® 
The authority conferred may be limited in its ex- 
ercise to a particular locality.*^® 

Who may appoint. An officer authorized to serve 
process may appoint a special depuly to execute a 
particular process,*^without any express author¬ 
ity derived from statute or othenvise.*^® Where 
the matter has been the subject of legislative reg- 
ulation, the power to appoint or deputize can 
be exercised only by the officer designated in the 
statute,*^® and in the cases contemplated by the 
statute.®® 

Who may he appointed, While it has been held, 
under a statute giving the officer power to depute 
a person to do a particular act, that he could ap¬ 
point plaintifFs attomey as special deputy to serve 
process in the cause,®i the person appointed must 
possess the statutory qualifications.®® The author¬ 
ity may be conferred on a minor,®® although he can¬ 
not act as a general deputy.®^ 


63. Me.—Bristol v. Marblehead, 1 
Me. 82. 

Mass.—Glacre v. Graffam, < 11 
Mass. 181. 

60 C.J. p 470 note 72 [al. p 471 note 

88 . 

06. Mass.—Gragre v. Graffam, supra 
—Colby V- DilUngham, 7 Mass. 476. 
60 CLJ. p 472 note 89. 

66. e.D.—Axtell V. Rooks, 162 N.W. 
761, 89 SJ). 81. 

67. lowa.—^Beard v. Smfth, 9 Xowa 
50. 

50 C.J. p 472 note 91. 

68. Me.—Walker v. BOII, 21 Me. 481. 
Mass.—Merchants* Bank v. Cook, 4 

Plck. 405. 

69. Me.—Walker v. Hili, 21 Me. 481. 
Mass.—Merchanttf Bank v. CookiL ^ 

Flck. 405. 

60 Cjr. p 472 note 94. 

7*6. lowa,—Minott v. Vlneyard, 11 
ibwa 90. 

60 GLJ. p 472 note 96. 

Ttmhfllty of i^eriff or constabis to, 


act In a particular case see tbe 
C.J.S. title Sberlffs and Constables 
S 41, also 57 C.J. p 779 notes 86-89. 

71. Pa.—Hreillnff v. Treflinger, 14 
Pa.I>l8t. 357. 

50 C.J. p 472 note 98. 

72. Vt.—^Burton v. WUklnson, 18 Vt. 
186. 46 AznJD. 145. 

73. Vt.—^Burton v. Wilklnson, supra. 

74. Vt.—Burton v. Wilklnson, supra. 

75. Ky.—^Thompson v. Moore, 16 fl. 
W. 6. 358, 91 Hy. 80, 12 E:y.Lu 664. 

7a Pia.—Guarantee Trust, etc., Co. 
V. Buddlngton, 2 So. 886, 23 Fla. 
614. 

77. Pa.—Aversa v. Aubry, 154 A. 

311, 303 Pa. 139. 

50 O.J. p 472 note 8. 

7a U.S.—Jewett v. Garrett, CjCJJ7. 
J.. 47 F. 626. 

m.— Guyman v. Burlingame, 86 111. 
201 . 

79. U.S.—Simonson v, Typer, C.CA. 
Wyo., 286 P. 240. 
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80- Pa.—Arcady Farms MUling Co. 

V. Hose, 63 Pa.Dist. & Co, 555. 
Oases arising from oontraot relating 
to real estate 

An action in assumpsit to recover 
real estate commlssions based on 
an oral contract is not a case arising 
from a contract relating to real es¬ 
tate wltbln tbe meaning of statute 
autborlzlng Service by deputlzation 
In such a case.—Blnder v. Fpstein, 41 
Pa,Dl8t. & 06. 640. 

81. lowa.—Wllford v. MiUer, Morr. 
405. 

88. Ky.—^Lflllard v. Brannin. 16 S.W. 

349, 91 Ky. 611, 18 Ky.!.. 74. 

Oblo.—^Parklnson v. Crawford^ 13 
Obio 2sr.p.,]sr.s., 73. 

60 C.J. p 472 note 21. 

83. H.H.—Moore v. Graves, 8 N.H. 
408. 

31 O.J. p 1004 note 6. 

84 Ind.—^New Albany, etc., E. Co. 
V. Groomes, 9 Ind.* 243.' 



72 C.J.S. 


PB0CES8 


Requisites of appointment The appointment at 
common law could be made in writing only,85 and 
this would appear to be stili the rule in some juris- 
dictions.8® Statutes in many jurisdictions now reg¬ 
ulate the deputizing of private persons to serve 
process, and, where so regulated, such appointment 
must comply with the statutes,87 which in some 
jurisdictions are strictly construed.88 Where a re- 
quirement as to dating is held directory and not 
mandatory, the omission of date will not vitiate the 
appointment.89 Where the statute requires, either 
in direct terms or by the necessary implication of 
a prescribed form, that the person appointed be 
named in the writ,®® a blank authority to a stranger 
is void.8i Unless required by the statute, the per¬ 
son so appointed need not be appointed as a general 
deputy^8 or take the oath of a deputy sheriff.®^ 

Indorsement, certificate, or re cor d of appoint¬ 
ment The authority of the person specially depu- 
tized must be shown.®^ Under some statutes the 
authority of the person to serve the process must be 
indorsed on it,85 and it has been held that the fail- 
ure of one specially deputized to serve a writ to 
indorse on the copy served a copy of his authority, 
as indorsed on the original, vitiates the Service ;86 
but a requirement that the appointment shall be in 
writing indorsed on the writ has been held suffi- 
ciently complied with where written on a separate 
piece of paper and attached to the process* 87 

b. By Conrt or Clerk 

A court has inherent Power to appoint a speclal offl- 
cer to execute its process, and such an appointment may 
be made under constftutional provislons or statutes pro- 
vlding for the appointment by the court or clerk. 

85. N.J.—^Meyer v. Patterson, 28 N. 

J.lKl. 239. 

86. N.J.—^Meyer v. Bishop. 27 N.J. 

Bq. 141, afflrmed 28 N.J.Eq. 239. 

50 C.J. p 472 note 13. 

87. Ky.—^Tbiompson v. Moore, 16 S. 

W. 6, 368, 91 Ky. 80, 12 Ky.L. 664. 

60 C.J. p 472 note 14 £a]. 

88. Conn.—^Kelley v. jlpCelley, 76 A- 
291. 83 Conn. 274. 

60 C.J. p 472 note 16. 

89. Neb.—^Forbes v. Brlngre, 49 N.W. 

720. 32 Neb. 767. 

9a 111.—Davia V. Hajnllton, 63 111. 

A*pp. 94. 

Vt.—Thomas r. Graves, 98 A. 608, 90 
Vt. 312. 

91. Pa.—Krelllnsf v. Treflan^er, 14 
Pa-Bist.'367. 

92. Ind.—^Hartford Fire Ins. Co. v. 

Applebaum. 126 N.E. 237, 71 Ind. 

App. 614. 

93. Ind.;—^Hartford Fire Ins. Co. v. 

Applebauin. supra. 


S 29 

A court has inherent power to appoint a special 
ofiicer to execute its process,® 8 and such an appoint¬ 
ment may be made under constitutional provisions 
or statutes providing for the appointment, by the 
court or clerk, of private persons to make Service 
of process in certain contingencies.88 Such ap- 
pointments are judicial acts,l and the authority to 
make them cannot be delegated,^ nor can they be 
made in blank.8 In some jurisdictions, the power to 
appoint under such a statute is held to be limited 
to cases actually pending in the court making the 
appointment.^ It has been held that a minor may 
be appointed specially to serve process® although 
he would be ineligible for appointment to the po- 
sition of the regular officer whose duty is to make 
such Service,® but there are cases holding that an 
infant cannot be authorized to serve a writ by the 
magistrate signing it.7 An appointment made with- 
out warrant of law is invalid.8 Where a consti¬ 
tutional or statutory provision authorizes the ap¬ 
pointment of a coroner for a special purpose when 
the office is vacant, a special coroner may be ap¬ 
pointed by the clerk to serve process where the 
sheriff is a party and there is no coroner in the 
county.8 

Indorsement, certificate, or record of appoint¬ 
ment Where the statute requires that the special 
authority of the person deputed or appointed shall 
be indorsed on, the process, it should be made to 
appear that the person appointed is one eligible for 
the purpose.18 Where the statute requires the rea- 
son for the appointment to be inserted in, or in¬ 
dorsed on, the process, the statement when so in¬ 
serted is conclusive,^! but the facts certified must 

tory.—Trobough v. 'State, 233 N.W. 
462, 120 Neb. 463. 

1- Vt—Kelly V. Paris, 10 Vt 261, 
33 AmD. 199. 

2- Vt—^Eelly v. Paris, supra. 

60 C.J. p 473 note 32. 

3. Vt—^Kelly V. Paris, supra. 

50 C.J. p 473 note 33. 

4. Ky.—^Brumleve v. Oronan, 197 S. 
W. 498, 176 Ky. 818. 

5. SLC.—Bell V. Prult 29 S.EL 6, 61 
S.C. 344. 

6. . S.C.—^Bell V. Prult, supra. 

7- Vt—Harvey v. HaJl, 22 Vt 211. 
31 O.J. p 1004 note 8. 

8 . Tex.—McClane v. RoErers, 42 Tex. 
214. 

60 <XJ. p 473 note 87. 

9. N.C.—Wltkousky ▼. Wasson, 69 
N.C. 88. 

10. Vt—Culver v. Balch; 23 Vt 618. 
,60 C.J. p 473 note 42. 

11. Conn.—^Lawrence T. Einsrman, 
Klrby 6. 


94. Conn.—^Kelley v. Kelley, 76 A. 
291, 83 Conn. 274. 

96. Ohio.—Simmons v. Simmons, 
176 N.E. 749, 38 Ohio App. 391. 

96- Conn.—^Kelley v. Kelley, 76 A. 
291, 83 Conn. 274. 

97- Vt—Cowdery v. Johnsbn* 16 A. 
188, 60 Vt 696. 

98. Cal.—Wilson v. Roacb, 4 CaL 
362. 

Neb.—Gilbert v. Brown, 2 N.W. 876, 
9 Neb. 90. 

99. Attomey wlioBe name did not 
appear In record as attorney for 
plaintiff was autborized under stat¬ 
ute to serve summons in a tort ac- 
tlon.—^urton v. Cahlll, 84 N.B.2d 
127, 810 U1.APP. 393. 

Statute beld n^datozy 
Statute pro^dinsT that on filing' 
of affidavit of prejudice or interest 
agrainst sberlfC, derk shall direct. 
process to county ^clerk who shall; 
execute process, was held manda- ] 
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be such as prescribed by the statute, and, where no 
such facts are certified, tbe certificate is wholly 
deficient and the appointment is of no effect^^ 
Where not required by the terms of the statute, it 
would not seem necessary to insert the reason for 
the authorization,i3 or that the authorization ap- 
pear in the record,!^ or that the appointee be 
swom,l5 since it will be assumed, where the con- 
trary does not appear, that authority was conferred 
on the process server.^® Where an oath is re¬ 
quired of the appointee, it is not necessary that 
the certificate of appointment contain the oath.i7 
Unimportant verba! variations from a prescribed 
form of appointment will not affect the Service,^® 
but where the statute required indorsement “on 
the badc oF’ the writ, an authorization written 6n 
a separate and distinet piece of paper has been 
held insufficient.19 

§ 30. — Party or Private Person Not a 
Party 

Service by a private person, and even by a party or 
hia attorney Is valld under some statutes, but generally, 
In the absence of statute, a person cannot serve process 
In his own actlon. 

Service by a private person has been held valid 
under some statutes;^® and imder statutes which 
provide that process may be served by any person 
not a party to the action, Service may be made by 
plaintiff^s ag^ent^i or employee,^^ a stockholder 
in a plaintiff corporationi® or an oflBicer or director 


thereof,®^ by an inhabitant of a town which is 
plaintiff,i® or even by a disqualified officer in his 
private capacity;^® but, unless permitted by the 
provisions of the statute, not by a minor.®'^ A stat¬ 
ute authorizing Service by any person over twenty- 
one years of age who is competent to be a witness 
in the action, other than plaintiff, withholds au¬ 
thority to serve the summons only from a person 
who is plaintiff in the action,i® and not from other 
persons who are interested in the outcome of the 
lawsuit.i® Where the statute provides for Service 
by the sheriff of the county where defendant may 
be found or by any other person not a party, service 
by a person not a party, beyond the limits of the 
county in which action was brought, would be 
valid.®® It has been held that at common law 
Service outside of the state may be made by a pri¬ 
vate individual.31 

Service by party. It is a general principle of 
law that a person cannot serve process in his own 
action;®® and this has been said to be the rule 
at common law with respect to Service of sum¬ 
mons,®® but personal Service of a summons may 
be made by plaintiff under a statute providing that 
civil process, except process requiring the arrest 
of any person or the seizure of property, may be 
served by any person of suitable age and discre- 
tion ;®^ and it has also been said that the common- 
law rules as to the Service of writs and other judi- 
cial process have no application to the service of 


la. Vt.—Washbum v. Hajmuond, 25 
Vt. 648. 

50 C.J. p 473 note 45. 

13- Vt—Culver v. Balch, 23 Vt 618. 
14, IT.Y.—^Mooney v. McGuirk, 64 N. 

Y.S. 41. 31 Misc. 744. 

1». m,—Reed v. Moffatt 62 ni. 300. 
13. N.Y.—Mooney v. McQuirk. 64 N". 

Y.S. 41. 31 Misc. 744. 

50 C.jr. p 473 note 50. 

17- lowa.—Minott Vlneyapd, 11 

lowa 90. 

50 C.J. p 473 note 51. 

18. Vt—^Fiillerton v. Brlsrgrs, 20 Vt 
542. 

19w ni.—Gordon v. Knapp, 2 Hl. 488. 

80. N.Y.—Cohoes Bronze Co. v. 
GoorfidB. Home Ina. Co., 276 N.Y.S. 
619, 243 App.Div. 224. 

81. Mo.—Miehl v. South Central 
Securities Co.. 58 S.W.2d 1011, 227 
Mo.App. 788. 

N.Y^—Ontdoop Supply Oo. v. West- 
home Sec. Cbrporatioii, 249 K-Y.S. 
57t 140 Misc. 48. 

60 qJL 474 note €l.r 

88; N.Y.—Oatdoor SUpply Co. v. 
WentluMDQie SecL Corporation, supra. 

88i Kiou— Miehl t. South Central Se- 


curlties Co.. 58 S.W.2d 1011, 227 
Mo.App. 788. 

50 C.J. p 474 note 62. 

Seaaon foz mle 

Stockholders in a Corporation are 
not parties to a wrlt naminsr the 
Corporation as a party-—^Merchants* 
Bank v. Cook. 4 Pick.. Mass., 406. 

SA N.Y.—Outdoor Supply Co. v. 
Westhome Sec. Corporation, 249, 
N.Y.S. 671. 140 Misc. 48. 

25. Conn.—Windham v. Hampton, 1 
Root 175. 

26. S.D.—Axtell v. Rooks. 162 N.W. 
761, 89 S.D. 31. 

Mo.—Coxpxui Jnzls gnoted In Miehl 
V. South Central Securities Co., 68 
S.W.2d 1011. 1013, 227 Mo.App. 
788. 

50 C.J. p 474 note 59. 

27. Vt—^Harvey v. Hali, 22 Vt 211. 
50 C.J. p 474 note 65. 

28. Wash.—^Roth v. Nash, 144 P.8d 
271. 19 Wash.2d 731. 

29. Wash.—^Roth v. Nash, sii^ra. 

30. S.C.—Easterling* v. Odoin, 82 S. 
E. 407, 98 S.a 171. 

31. N.H.—Stone v. Anderson, 25 N. 
H. 221. 


[32, Hl.—Fllklns V. 0*Sullivan, 79 
ni. 524. 

Mich.—Wlndolph v. Joure, 84 N.W. 

2d 529, 323 Mich. 1. 

Mo.— Co3n?ns Juris ^noted In Miehl 
V. South Central Securities Co„ 58 
'S.W.2d 1011, 1018, 227 Mo.App. 788. 
N.D.— Coipus Juris guoted In Frolln^ 

V. Farrar, 44 N.W.2d 763. 766. 

Or.—Welch v. -Amey, 219 P.2d 1086. 
50 C.J. p 478 note 54. 

Statutes held not to apply 
The statutes providlngr in sub- 
stance that notlce of a proceeding 
shall be in wrltlngr and that it may 
be served by any person who would 
be a competent witness do not apply 
to the notlce or Inltial process to be 
glven or served on a party to an 
origlnal or independent proceedin^r, 
which notlce or inltial process brlngs 
party Into court for the flrst Ttlme 
and ilrst subjects the person to the 
Jurisdiction of the court for the 
prosecution of the proceedinj.—State 
ex rei. Weber v. McLau^hlln, Mo. 
App., 157 S;W.2d 800. 

33. Mich.—Wlndolph v., Joure, 84 N. 

W. 2d 529, 328 Mich, 1. , . 

50 C.J. p 473 note 54. 

34. Mich.—Wlndolph T. Joure, su¬ 
pra, ' 


1032 



72 C.J.S. 


PB0CES8 


§§ 30^1 


a summons, which may be served like any other 
notice by any private person unless prohibited by 
statute.36 One who institutes inquisition proceed- 
ings against an insane person,3 6 or who applies for 
letters of guardianship of his person,37 or for the 
appointment of a g^ardian of the person and es- 
tate of one who is wasting his property^S is a party 
to the proceeding and cannot make Service. There 
is anthority to the effect that Service by plaintiff is 
a mere irregularity, rendering the Service void- 
able,39 of which advantage should be taken in the 
lower court,^o and which is not voidable after 
judgment;^! but a different view prevails in some 
jnrisdictions and such Service has been said to be 

void.^3 

Service hy real party in interest. The word “par¬ 
ty” as used in a statute providing that summons may 
be served by any person not a party to the action 
is not used in its technical sense, ^3 and under such 
provision a real party in interest, although strictly 
not a party to the record, is not competent to serve 
a summons on defendant.^^ So it has been held 
that Service is at least voidable when made by 
one who, although not named as a party, was in 
fact a real party in interest in the suit, and who 
might properly have been joined as a party plain- 
tiff.45 

Service hy party*s attorney has been held void in 
some jurisdictions under the rule, that a person 
cannot serve process in his own action,^3 and such 
Service is insufficient under stS-tutes or rules of civil 


practice specifically forbidding Service by an at¬ 
torney for a party to the action ;^7 tut Service 
may be made by plaintifFs attorney where the stat- 
utes provide that process may be served by any 
person not a party to the actiones or by any person 
over a stated age who is competent to be a wit- 
ness in the action, other than plaintiff.^3 Where, 
however, the statute provides that the return of 
process should be to the clerk “or attorney who is- 
sued same,” it has been held that, in view of the lan- 
guage of the statute, an attorney of record may 
not serve summons.® 3 

§ 31. Persons to Be Served 

Generally, all persons Interested In the subject mat- 
ter ot the controversy should be served, but under some 
statutes Service on an agent or attorney may be suffi¬ 
cient. 

As a general rule, all persons interested in the 
subject matter of the controversy should be 
served,®! but an exception to the rule is that where 
the parties are numerous and it is impracticable 
to bring them all before the court, Service on some 
of them to act for the others as well as for them- 
selves may be held a sufficient Service on the 
whole,®3 and this exception is particularly applica- 
ble in actions against unincorporated societies, as 
discussed in Associations § 36 c. Moreover, Serv¬ 
ice on a named defendant may under the circum- 
stances of the case, not be necessary in order to 
protect plaintiff’s rights.®® Where individuals are 


85. Mlnn.—^B^rst Nat. Bank of 
Wliltewater v. Hstenson, 70 N.W. 
775, 68 Minn. 28. 

Wash.—Roth v. Nash, 144 P.2cl 271, 
19 Wash.2d 781. 

86 . Mo.—State v. Duncan, 193 S.W. 
950, 195 Mo.App. 541. 

87. Mont.—State v. Rosebud County, 
Fifteenth Judiclal Bist Ct., 235 P.= 
751, 73 Mont. 84. 

38. R.I.—^Baker v. Seaxle, 2 R.L 115. 
89. Ky.—LUlard v. Lillard, 5 B.Mon. 
340. 

N.T.—^Himter v. Lester, 10 Abb.Pr. 
260. 

60 C.J. p 474 note 72. 

40. Ky.—lilllard v. Lillard, 5 B.Mon. 
340. ' 

41. N.T.—^Hunter v. Lester, 10 Abb. 
Pr. 260. 

42. Colo.—Toennlges v. Drsike, 4 P. 
790, 7 Colo. 471. 

43. N.D.—^Prolingr v. Parrar, 44 N. 
W.2d 763. 

44.. NJ>.—^FroUug v. Parrar, supra. 

45. N.D.—^Proling v. Parrar, supra- 

46. Mo.—Coipus Jnxls guoted In 
Miehl V. South Central Securlties, 


Co., 58 S.W.2d 1011, 1013, 227 Mo. 
App. 788. 

50 aj. p 473 note 55. 

Attorney as not statutory ofdcer for 
Service of summons see supra § 28. 
Aetion of attorney In servlng' proo- 
ess held Improper 

Va.—^Horne v. Osbome, 175 S-B. 393,, 
163 Va. 235. 

47. lowa.—Glbbons V. Belt, '13 N.W.! 
2d 374, 239 lowa 961. 

48. lowa.—Glbbons v. Belt, supra. 
Mo.—Corpus Juris quoted Miehl 

V. South Central Securlties C6., 58 
S.W.2d 1011, 1013, 227 Mo,App. 

788. 

Wash.—Corpus Juris olted in Koth 
V. Nash, 144 P.2d 271, 273, 19 
Wash.2d 731. 

50 C.J. p 478 note 57. 

49. Wash.—Roth v. Nash, 144 P.2d 
271, 19 Wash.2d 731. 

60. Colo.—Nelson v. Chlttenden, 123 
P. 656, 53 Colo. 30, Ann.Cas.l914A 
1198—Nelson v. Chlttenden. 127 P. 
923, 23 Colo.App. 123. 

51. IU.—^Baycl v. Ransro, 26 N.E.2d 
1015. 304 IU.APP. 203. 


Jolnt defendants 

Plaintiff can proceed asralnst Jolnt 
defendants only by servlng process 
on all or by proceedln^r strictly as 
required by statute.—Alderman v. 
Puleston, 24 13o.2d 527, 156 Pia. 731. 

Paxtlcular statutes oonstrued to 
allow plaintiff to proceed asralnst de¬ 
fendants served, provided they were 
liable severally or In dlstlnction 
from such as were not served.—^ 
Pruyn v. Black, ,21 N.T. 800. 

52. , 111,—^Baycl V. Ransro, 25 . N.lL2d 
1015, 304 IlLApp. 203. 

53. Wash.—Seattle Nat Co. v. Gil- 
more, 9 P.2d 95, 167 Wash. 102. 

In BtocKholder’8 suit to Set aslde 

transfer of assets by Corporation al- 
legredly converted to use of baink, al- 
legation that such bank had trans- 
ferred assets to another bank pre- 
cluded necesslty of servlng transfer^ 
ringr bank with process, although it 
was named defendant—Seattle Nat 
; ,Co. V. Gllmore, supra 

Statutory action for reoovery of 
land with mesne proflts may proceed 
.against defendant in actual posses- 
sion, who was served, although a 
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residents of a state, they are at all times subject 
to Service of process.®^ 

As considered supra § 26, actual delivery of the 
process to defendant in person ordinarily is neces- 
sary in order to constitute personal Service. 

Service on an a^nt or aftorney is not sufficient, 
except where the statute provides for Service on 
a Corporation or individual by actually making Serv¬ 
ice on an officer or agent, such Service then being 
personal Service on such Corporation or individ- 
ual,5« or except where the person to be served ex- 
pressly authorizes an agent to receive process for 
him.57 Under some statutes, which, since they are 
remedial, should be liberally construed,^» process 
served on an attomey or agent of a party is suffi¬ 
cient,® 9 as where the statute provides that, if an 
action is brought by a nonresident, the writ in a 
cross action brought against him by defendant in 
the former action may be served on the attomey of 
record for plaintiff in the original action.®® In all 
actions or proceedings where a party has an at¬ 
tomey of record, the service of papers, when re- 


quired, must be made on the attomey,®^ and Serv¬ 
ice on him is sufficient,®^ except in a case where 
the statute expressly provides otherwise;®® but 
this rule applies only after defendant has been 
properly served and brought into court and em- 
ployed an attomey to represent him,®^ and the 
fact that the attomey may have represented the 
party in other matters does not authorize Serv¬ 
ice in a matter in which he does not appear as at¬ 
tomey.®® Defendant who appears through coun- 
sel specially to bond property attached and to 
remove the cause to the federal court, being before 
the court for no other purpose, may not thereaft- 
er be brought into court through service on his 
special counsel.®® Service on an authorized agent 
imposes on the one served the duty of acquainting 
his Principal with the commencement of the pro- 
ceeding in order to avoid default, and to enable 
defendant to prepare his defense;®^ accordingly, 
service' on an adversely interest^ agent of defend¬ 
ant is not a valid service as to defendant.®* 

An agentes right to represent his principal to the 


aonresldent defendant was not 
served.—Damell v. Williams. 156 S. 
R 684, 171 Ga. 651. 

54. U.S.—Spielbergrer v. Little. D.C. 
K.T., 77 P.Snpp. 146, reversed on 
other grounds, C.A., Spielbergrer v, 
Textron, Inc.. 172 F.2d 85. 

55. Tex.—Sindorf v. Cen-Tex Sup- 
ply Co., Civ.App., 1T2 S.W.2<1 775 
—Scarborougrh v. Bradiey, Civ. 
App., 256 S.W. 342. 

Authority of attomey to accept or 
acknowledffe service see Attomey 
and Client | 83 a. 

Sobstituted service on agrent or at¬ 
tomey see infra § 50. 

Service on xeglonal director, trlal 
examiner, and attomey for ZTational 
JMbox Bela^ns Board in 'their in¬ 
dividual and official capacities, and 
as such board, was not tantamount 
to Service on board.—Bethlehem 
Shipbuildingr Corporation v. Nyland- 
er, D.C.Cal., 14 F.Supp. 201. 

55. Ark.—^Dixie Motor Coach Corpo¬ 
ration V. Toler, 126 S.W.2d 618. 197 
Ark. 1097. 

Tenn.—Green v. Snyder. 84 S.W. 808, 
114 Tenn. 100. 

Persons on whom service may be 
made in actions against corpora- 
tions see Corporatlons 5$ 1312- 
1314. 

57- Mo.—^Peterson v. gansaa City, 
23 S.W.2d 1045. 324 Mo. 454. 

SS, Tenn.—Smith v. Tennessee 
Coach Co., 194 S.W.2d 867, 183 
Tenn. 676. . 

59l 17.8.—Prank L. Toung Co. v. 
HcNeal-Bdwards Co., Mass.. 51 S. 
Ot 638, 283 U.S. 398, 75 L-Bd. 1140. 


TVis.—State ex rei. Ledin v. Davi- | 
son, 266 N.W. 718, 216 Wis. 216, 96 
A.L.R. 689. 

Agent of owner of motor vehicle on 
whom process may be served see 
Motor Vehlcles §§ 601-602. 
CSbaraoter of agent 
Agent on whom service may be 
made under nonresident service acts 
need not be described as attomey in 
fact, special agent, or agent on 
whom process may be served; nor 
need his authority be expressed, 
since it is sufficient if he has name 
or character of agent, in appropriate 
territory, of defendants against 
whom writ has been directed.—Ston- 
er V. Higginson, 175 A. 527, 316 Pa. 
481. 

60. U.S.—ECuntington Mfg. Co. v. 
Bradford Worsted Splnning Co., 
D.C.Mass., 37 F.2d 730. 

Xatemiediate action by nonresident 
Plaintiff, discontinulng flrst action 
and sulng nonresident anew after 
intermedlate action by nonresident, 
was held within statute.—^Frank L. 
Toung Co. V. McNeal-Edwards Co., 
Mass., 61 S.Ct. 638, 283 U.S. 398, 76 
D.Bd. 1140. 

Sexvloe hdd insnflicient 

Service of writ on regional attor- 
ney and on examiner and on actlng 
regional director for National Labor 
Relatlons Board was insufficient 
Service on members of board to give 
court jurlsdiction over board as 
against contentlon service was suffi¬ 
cient, in view of action prevlously 
commenced by board against plain¬ 
tiff, who took no active part and en- 
tered no appearance therein, which 
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action had been dismissed by board. 
—^New England Transp. Co. v. My- 
ers, D.C.Mass., 15 F.Supp. 807. 

61. Cal.—Spencer v. Barnes, 43 P. 
2d 847, 6 Cal.App.2d 35. 

62. Ga.—Harrison v. Levett, 31 S. 
B.2d 799. 198 Ga. 466. 

Idaho.—^Keane v. Allen, 202 P.2d 411, 
69 Idaho 53. 

N.M,—Sunshine Valley Irr. Co. v. 
Sunshine Vallcy Conservancy 
Dist., 18 P.2d 251, 37 N.M. 77. 

Pa.—Plank v. Suskiewlcz, 66 Pa.Dlst. 

& Co. 482, 97 Pittsb.Leg.J. 29. 
Wash.—Pike v. Pike, 167 P.2d 401. 
24 WastL2d 736, 163 A.L.R. 1314. 
^‘Service of process upon an au- 
thorized agent or attomey is as val¬ 
id and blnding as statutory service 
xapon the Principal himself.”—Union 
City V. Capltol-Theatre Amusement 
Co., 67 A.2d 226. 228, 26 N.J.Mlsc. 
102 . 

63. N.D.—Commercia! Credit Co. v. 
Braseth, 237 N.W. 699, 61 N.D. 

I 180. 

64- Ga.—Harrls v. Harris, 52 S.B.2d 
I 598, 205 Ga. 105—Beebe v. Smlth, 
46 S.B.2d 212, 76 Ga-^pp. 391. 

Pa.—^Rambo v. Smlth, Com.Pl., 62 
Montg.Co. 54. 

65. Cal.—Spencer v. Barnes, 43 P. 
2d 847. 6 Cal.App.2d 35. 

66. U.S.—Sewerage & Water Board 
of New Orleans v. The Cumulus, 
CJLLa., 172 F.2d 102. 

67. lowa.—^Tn re Duro's Hstate, 18 
N.W.2d 199, 236 lowa 165. 

68 . lowa.—In re Duro*s Estate, su¬ 
pra. 
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extent of receiving Service of process depends on the 
continuance of his employment®^ A power of at- 
tomey which grants to an attorney in fact the 
power to institute, prosecute, defend, and dispose 
of actions, suits, or other proceedings, or otherwise 
to engage in litigation in connection with the prein- 
ises, does not authorize Service on the attorney in 
fact of process required as the basis of a suit 
against the grantor of the power.*^® An official 
who instigates a suit, and whose duty it is to col- 
lect the money claimed therein, cannot at the same 
time be the real plaintiff and defendant*s repre- 
sentative, agent, or attorney in fact, on whom 
process may be servedJl The designation by stat¬ 
ute of a particular officer or officers on whom 
Service of process may be made excludes all oth- 
ersJ2 Under some statutes, where defendant has 
not suflBcient mental capacity to understand the 
meaning of papers left with him or to take steps to 
defend or settle the action, plaintiff should apply 
to the court for an order designating some person 


on whom summons shall be served.'^* 

§ 32. Place of Service 

a. In general 

b. In another county 

c. On nonresident within jurisdiction 

d. In another state or country 

a. In General 

Subject to such exceptione ae may have been made 
by vatid statutory provisione, the general rule Is that 
process cannot be lawfully served outside the territorlal 
limits of the Jurisdiction of the court from which It 
issues. 

The place where process may be served must be 
that permitted by the common law except as 
changed by statute and subject to such excep- 
tions as may have been made by valid statutory 
provisions,75 the general rule is that process can¬ 
not be lawfully served outside the territorial limits 
of the jurisdiction of the court from which it is¬ 
sues,and this is true regardless of the residence 


69. N.T.—W. B. Kellogg & Co. v. 
Barrett, 240 N.T.S. 824, 136 Mlsc. 
276. 

70. W.Va.—^Harloe v. Harloe, 38 S. 
m2d 362. 129 W.Va. 1. 

71. W.Va.—Baird-Gatzmer Coit), v. 
Henry Clay Coal Min. Co., 50 S.B. 
2d 673, 131 W.Va. 793. 

72. Conn.—^FitzSimmons v. Interna¬ 
tional Ass’n of Machinlsts, 7 A.2d 
448, 125 Conn. 490. 

73. N.T.—Codllng v. Codllng, 83 N. 
T.S,2d 86. 

74. Pa.—Williams ▼. Meredlth, 192 
A. 924, 326 Pa. 670, 115 A.L..R. 890. 

76. m.—^Wleboldt Stores v. Sturdy,, 
61 N'.E.2d 268, 384 IIL 271. 

60 C.J. p 474 note 76. 

Statute construed 

(1) Statute dealing with Service 
on nonresldents covers that class of 
cases where a suit in equity Is in- 
stituted, concemlng goods, chattels, 
lands, tenements or hereditaments, 
or for the perpetuating of testlmo- 
ny concemlng any lands, tenements, 
etc., sltuate or within the Juiisdlc- 
tlon of the court, or concemlng any 
charge, lien, Judgrment, mortgage or 
encumbrance'thereon, and that class 
of cases where the court acqulred 
jurisdiction of the subject matter in 
cpnti*6yersy, by the Service of Its 
process on qne or more of the Prin¬ 
cipal defendants.—^Mid-Clty Bank & 
Tmst Co. V. My^rs, 23 A.2d 42o, 343 
Pa. 465. 

(2) Extraterrltorlal Service of. 
process under the provldlons 'of the 
sthtute may properly ,te made oh a 
mortgagee in a prodeeding in equity. 
by.the owner of real estate, subject. 
to the mortgage, to ascertaln. thp 


amount of the lien In order to tender 
pasnnent thereof and require the 
lien to be satisfled of record so as to 
ciear the property of encumbrances, 
slnce such a suit dlrectly concems a 
mortgage on land within the statu¬ 
tory language.—Stumpf v. Cervino, 
44 Pa.Dist & Co. 611. 

(3) The statute does not author-, 
Ize Service of blll outside of jurisdic¬ 
tion of court, where all propeifty af- 
fected is not within its jurisdiction 
and personal decree is sought.—Van- 
dersloot v. Pennsylvania Water & 
Power Co., 102 A. 422, 259 Pa. 99. 

(4) Although the phrase '*subj6ct 
matter** is often used as a synonym 
for the' Word “property" in in rem 
actions, it is used in a broader and 
more general sense in the statute 
providing that where court has ac- 
quired jurisdiction of the subject 
matter in controyersy, by the Serv¬ 
ice of its process on one or more of 
the Principal defendants, It has the 
power to order that any process be 
served on any defendants therein, 
then residing or belng out of the ju¬ 
risdiction of such court, wherever 
they may be found.—Mid-City Baxik 
& Tmst Co. V. Hyers, supra. 

(5) The statutory provision meani^ 
that where the‘ court has acqulred 
Jurisdiction of the, particular contro- 
versy by Service of its process on a 
Principal defendant, it then has po,w- 
er to serve its process on other' de¬ 
fendants who, can' be found within 
. the, state, jurisdiction of the sub¬ 
ject matter beihg determined by the 
general powers of tjhe court ponr 
'ferred by the sovefeign authorityf. 
The legislature in enacting. the st^t- 

, iite had in mlnd what heis been called 

,103-5 


“venue Jurisdiction** which means 
the Judicial power of the particular 
court to determine the cause.—^Mld- 
City Bank & Tmst Co. v. Myers, su¬ 
pra. 

(6) The statute manlfests, when 
constmed as a whole, that the leg¬ 
islature Intended to provide for ez- 
traterrltorlal service in actions both 
in personam and in rem, and to make 
a different provision as to Service in 
actions of a different nature.—^Aiid- 
City Bank & Tmst Co. v. Myers, su¬ 
pra. 

(7) Under the statute, there need 
not be, in every case, a flnding of a 
joint undertaklng in the sense in 
which that phrase is ordinarily used, 
but parties against whom plaintiff 
has an entirely separate cause of ac¬ 
tion cannot be brought in by extra- 
teriltorial service merely because 
plaintiff deems it more convenient.— 
Mid-Clty Bank & Tmst Co. v. Myers, 
supra. 

76. Ga.—Carter v. Carter, 41 S.B3. 
2d 532, 201 Ga. 860—McAlhany v. 
Allen, 23 S.E.2d 676, 196 Ga. 160 
—Milner v. Gatlin, 76 S.E, 860, 139 
Ga. 109. . 

N.T.—Slutzky v. Lehman, 82 N.t.S. 
2d. 549. 

Pa.—^Mid-City Bank & Tmst ,Co. ▼. 

. , Myers, 23 A.2d 420, 343 Pa. 466— 
Williams V. Meredlth, 192 A. 924, 
326 Pa. 670, 115 A.L.R. 890—^lean- 
ey v.‘ Borough of Mauch Chiink, 
-,,186 , A. 732, 822 Pa. 487—Hartman 
'v. Donahue, 16 A.26. 691, 42 ]pa.Su- 
pdri. 3S2‘—Arcady Farms MlUlng 
Co. V. Rose, 63 Pa.Dist. & Co: 665 
— Kln^" V. Buchy, Com:PL', 63 
MOntg.Co. 5, 60 York Leg.Reo:' 160 
—^Fellz & Snyder Const Co. v. 
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or citizenship o£ the party thus served/*^ although 
the mle does not apply where defendant has agrreed 
in advance to accept or does in fact accept some 
«other forni of Service as sufficient^^ There must 
be actual Service within the proper territorial lim- 
its on defendant or some one authorized to accept 
Service for him.'^® The fact that defendant has 
had actual notice of the proceedings cannot supply 
validity to an attempted Service under an unconstitu- 
tional Statute providing for such Service.®® Stat- 
utes goveming Service of process in another dis- 
trict are construed strictly in favor of defend- 
ants,®^ and their provisions must be complied with 
in every essential requirement.®® 

Holcombe, Com.PL, 97 Pittsb.Degr. 

. J. 355—KoU V. Pickford, Coin.PL, 

94 Pittsb.LeEr.J. 357, afflrmed 44 A. 

2d 276, 358 Pa. 118. 

50 aj. p 474 note 77. 

Service of process out of territorial 
jurisdlctlon of court from whlch It 
Issues as nullity see Coiirts 9 83 b 
( 2 ). 

77. lowsL—Pahr v. Bahr, 129 N.W. 

494, 150 lowa 511, 35 L..R.A.,K.S., 

292, Ann.Cas.l912D 680. 

Pa^—Yaugbn v. Love, 188 A. 299, 

324 Pa- 276, 107 A-L-R. 1336. 

78. N.T.—^Pohlers v. Exeter Mfg. 

Co.» 56 Nr.E.2d 582. 293 N.T. 274. 

79. Mo.—Coxpns Juris dted in 
State ex rei. Minihan v. Aronsoz^ 

165 S.W.2d 404, 407. 360 Mo- 309. 

I7.J.—Ruhle V, Caifrey, 174 A. 204, 

113 ir.J.L.aw 240, reversed on oth- 
er srounds 180 A. 834, 115 N.J.Iaw 
617. 

N.Y.—^In re Bennett*s Estate, 238 K. 

Y.S. 723, 135 Mlsc. 486. 

N.a—Cobie V. Cobie, 47 S.B.2d 798, 

229 N.C. 81, 

Pa.—Giampalo v. Taylor, 6 A.2d 499, 

335 Pi|- 121—Vaugbn v. Lioye, 188 
A. 299. 324 Pa. 276. 107 AJU.R. 

1336. 

50 CJ. P 474 note 79. 

KdxLclpal establlBliment or habitnal 
residenoe 

(1) Under provisions of statute 
one sbould be clted lu parlsh in 
whicb be has his Principal estab- 
lishment or babitual resldence, but 
one having: several rcsidences and 
Occtipying' one about as much as the 
otber and who bas made no declara- 
tlon of domioile, may be cited at eir 
ther place.—^Mosely v. iDabezles, 76 
So. 705, 142 La. 256. 

C2> The term ^"Principal establidtr 
as used in tbe law, zneans 
the Principal domestlc esiabllBb- 
menL-^Mosely v. Dahezlea> sapiaL 
Secvlea beld salBclaiLt 

<1> One suins for assaalt and bat- 
, tary had xUrbt to dte and serve de¬ 
fendant at his. place of bnsiness In 
VtxiA of Tennem wherein cause of 


b. In Another Oonnty 

At common law or In the absence of statute, Service 
of process cannbt be had on a defendant outsfde the 
county where it Is Issued, but in some cases, by virtue 
of statutory provisions, process may be served In a 
county wlthin the state other than the one In whlch the 
action or proceeding is Instltut^. 

At common law or in the absence of statute, 
Service of process cannot be had on defendant out- 
side the county where it is issued,®® but in some 
cases, by virtue of statutory provisions, process 
may be served in a county, witiiiri the state, other 
than the one in which the action or proceeding is 
instituted,®^ a^ where defendant, after action com- 
mehced, has removed to another county,®® or where 

W.Va-—Jones v. Maln Islaud Creek 
CoaJ Co., 99 S.E. 462. 84 W.Va. 
245. 

Service not' meetlng' statutory re» 
dnirements 

Where the only Service of sum- 
mons wajs outslde the county, the 
Service was void where It did not 
meet with statutory reauirements.— 
Swetnam v. Dalby, 79 P.2d 20, 95 
Utah 74.. 

Statute held not to oonfer rlght la 
partlcular case 

Pa.—Koll V. Pickford, 44 A.2d 276, 
353 Pa. 118—^Heaney v. Borougrh of 
Mauch Chunk, 185 A. 732, 822 Pa. 
487—Plank v. Suskiewlcz, 66 r*a. 
Dist. & Co. 482, 97 Pittsb.Leg.J. 
29—^McMaster ' v. Luckenbaugh, 
CornuPl., 67 York Legr.Rea 9. 

84. Mo.— Corpus Juris olted In 
State ex rei. Minihan v. Aronson, 
165 S.W.2d 404, 407, 350 Mo. 309. 

Or.—Mutzisr V. Hope, 168 P.2d 110, 
176 Or. 368. 

Pa.—GEUch V. Meadville Park Theatre 
■ Corp., 62 A.2d 1, 360 Pa. 338— 
Gossard v. Gossard, 178 A. 937, 
319 Pa. 129—^Eudicott Johnson 
Shoe Co. V. Ovens, Com.PL, 48 
Lack.Jur. 225. 

W.Va.—-Hali v. Ocean Accideint & 
Guarantee Corporation, 9 S.E.2d 
4'6. 122 W.Va. 188. 

.The xeason for statutes and rules 
allowinsr ^xtracounty or other'extra- 
territorial Service when the action 
is brousrht in the jurlsdiction where 
the cause of action arose is that 
such Jurisdlctlon is the best place 
for trial, because of the availability 
of witnesses, presence there of phys¬ 
ica! facts relevant to the Issue, and 
other matters of slmllar nature.— 
Koll v. Pickford, 44.A.2d 276, 863 
Pa. 118—^Hartman v. Donahue, 16 A. 
2d 691, 142 Pa.Super. 882. 

Statute hSld only to regulate serv- 
ide of proeess and not to change 
Jurisdlctlon of court.—KaschaJc v. 
Gree^ C9.th^c. Union, of U. S. A^ 25 
A.2<L 749, 148 Pa.Super. 394. 

85. Ark.—Pldelity Mortg. Co. v. 
Evans, 270 S.W. 624, 168 Ark. 459. 


action arose, even though petltlon 
alleged that defendant resided in 
another parish.—^Bacas v. Laswell, 
La.App., 22 So.2d 591. 

(2) In suit against a puhllc power 
and irrigation distrlct and certain 
state executive and administrative 
offlcers charged with the adminlstra- 
tlon of the public waters of the 
state, Service of summons on the 
offlcers in the counties of their res- 
idence was proper.—^Lioup River 
Public Power Dlst. v. North lioup 
River Public Power & Irrigation 
Dist, 6 N.W.2d 240. 142 Neb. 141, 
followed in Iioup River iPublic Pow¬ 
er Dist. V. Middle Loup Public Pow¬ 
er & Irrigation Dist, 6 N'.W.2d 249, 
142 Neb. 156. 

(3) ‘Where defendant In trespass 
to try titie was served in county 
named as that of his resldence in 
supplemental petltlon flled after ci- 
tatlon and before servlce, but not In 
county named in original petltlon, 
Service was held valid, in view of 
presumptlon that , citatlon served 
was Issued on appllcation^ of plaln- 
tlir, which appllcation n^ght have 
been oral or written.-^ones v. Wat- 
kins, Tex.CivA.pp., 97 S.W.2d 1027, 
error dlsmissed. 

80u N.Y.—Freedman v. Poirler, 286 
N.Y.S. 96, 134 Misc. 253, afflrmed 
237 N.Y.S. 618, 227 App.Div. 329. 

81. Ky.—Caywood v. Williams, 291 
S.W. 377, 218 Ky. 282. 

82. Philipplne.—^Manlia Suburban 
R. Co. V. Santiago, 16 Philipplne 
412. 

83. Fla.—^Liinger V. Balfour, 136 So. 

, .433, 102 Fla. 691. 

Mo.—^Yates v. Casteel, 49 S.W.2d 68, 
329 Mo. 1101. 

pa.—Williams " v: Mbredlth, 192 ■ A. 
924, 326 570, 115 A.L.R. 890— 

Arcady Farms Milling Co. v. Rose, 
63 PaDlst & Co. 555—Stinson v. 
Smith, 22 Pa.Dist & Co. 143— 
Endlcott Johnson Shoe Co. v. 
Ovens, Com PL, 48 LactJur. 225. 
Tenn.—Hiarrls v. Harris^ 230 S.W.‘2d 
982. 
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the process may and does run to another county,®® 
or throughout the state-^*^ 

Under statutes allowing process to be issued to 
another county where defendant resides or where 
he has his usual place of abode, the word “reside” 
has been held to include the place where defendant 
for the time being might be, whether or not his 
permanent place of residence;^^ and it has been 
held that one may have more than one residence 
in the state and each be “a usual place of abode” 
for Service of process,®^ or he may have a “usual 
place of abode” outside the state and may have 
one within the state at the same time and each may 
be sufl5cient for Service.®® 

Where by statute plaintiff may elect to sue in 
the county where the cause of action arose or in 
the county where defendant resides, it has been held 
that, if plaintiff sues where the cause of action 
arose, defendant must be served with process in 
that county.®! 

Under a statute permitting the action to be 
brought in any county in which defendant or one 
of several defendants resides or is summoned, 
Service may be made in any county in which de¬ 
fendant is found,®® but if the action is not 'brought 
in the county in which defendant resides, the Serv¬ 
ice must be had in the county in which the ac¬ 
tion is brought,®® although if the action is brought 
in the • county of defendant's residence, summons 
may be served on defendant in another cotinty.®^ 

Where venue is fixed by the location of real estate 
to be affected or where the cause of at^on arose. 


defendant may be summoned and validly served 
with process in a county other than that of the 
venue of the action even in the absence of specific 
statutory authority,®® and process may be served 
in any county in the state;®® it is not essential that 
process be served on anyone in the county where 
suit is pending.®*^ 

A statute, by its terms providing that process may 
be issued to an adjoining county in a proceeding 
for foreclosure of a mortgage, will not authorize 
such issue in a proceeding to foreclose a common- 
law lien.®® 

In case of several defendants, Where a statute 
provides that an action may be brought in any 
county where any of the defendants may reside, 
process can be served on the other defendants 
in any other county either before or after Service 
on resident defendant.®® Under a statute author- 
izing an action to be brought in the county in. which 
defendant or one of several defendants resides or 
is summoned, Service of process on ali defendants 
may be made in counties other than that in which 
the action is brought if at its commencement any 
of them resided in the county where the action is 
brought,! but a nonresident defendant can be served 
in the county of his residence only by making 
someone a party defendant who is jointly liable 
and over whom the court issuing the summons has 
jurisdiction.® Statutes which permit Service in 
another county in an action against several defend¬ 
ants jointly liable have been construed to require 
Service on® or general appearance of^ at least one 
real or material® defendant in the county of. venue. 


Ky.—^Dyas v. Jjindsey, 5 Bush , 606.. 
50 C.J. p 474 note 86. 

86 . Mo.—Yates v. Casteel, 49 S.W. 
2d 68, 329 Mo. 1101. 

Neb,—Grosc v. Bredtliauer, 284 N. 

W. 869, 136 Neb. 43. 

Obio.—^Baumgrardner v. State ex rei. 
Fulton, 192 N.E. 849, 48 Ohlo App. 
6 - 

Or.—Mutzlff V. Hope, 168 P.2d 110, 
176 Or. 368. 

Va.—^Pederal Land Bani; of Baltl- 
more v. BlrchfLeld, 3 S.lD.2d 406, 
173 Va, 200. 

50 C.J. P 476 note 87. 

87. Fla.—Llngrer v. Balfour, 136 So. 
433, 102 Fla. 691. 

88. N.T.—Matter of Gahn, 180 K.Y. 
S. 262. 110 Misc. 96. 

60 C.J. p 476 note 89. 

89. Conn.—Clegrgr v. Blshop, 136 A. 
102, 105 Conn. 664. 

90. Conn.—^Dorus v. Lyon, 101 A. 

490, 92 Connl 65. , 

91. W.Va.—Danser V/ Dopp, 78 S.E. 
367, 72 W.Va; .430. 


92. Ark.—Cbazabers v. Gray, 168 S. 
W.2d 926, 203 A;rk. 868. 

60 C.J. p 476 note 96. 

93. Ark.—Chambera ▼. Gray, Qupra. 

94. Ky.—Wblte v. Crouch, 133 S.W. 
2d 753, 280 Ky. 637. 

95- Mo.—State ex reL Mlnlhan v. 
Aronson, 166 S.W.2d 404, 360 Mo. 
309. 

96. Neb.—Rakow v. Tate, 140 N. 
W, 162, 93 Neb. 198. 

60 C.J. p 475'note 97. 

97, Neb.—^Rakow v. Tate, supra. 

98- Ohlo.—^Blackbum v. People, 27 
O.CJL 627. 

99. Va,—^Brame v. Nolan, 124 S.B., 

■ 299, 139 Va. 413. 

1. .Ark.—Commercia! Union. Flye 

Ins. Co. v. Hansen, 170 S.W.2d 
1012, 206 Ark. 612. 

lasuffllolent sarvloe on oo^efendant 
. Sinoe Service of process on $n- 
.dlvldual defendant, not domlclled in 
county In which suit was brougrht, 
by leavingr copy with wlfo In connty | 
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of venue was lasuflioient, seryice on 
corporate codefendant In another 
county of. its domlclle was insufOl- 
clent.—MoGlll, v.. ipiler,. 87 S.W.2d 
689, 183 Ark. 686. 

2. Ark.—New York Llfi Ins. Co. v. 
Cherry, 60 S.W.2d 684, 185 Ark. 
984. 

3. Tenn.—^Western Automobile Cas- 
ualty Co. V. Burnell, 71 S.W.2d 
474, 17 Tenn.App. 687. 

60 C. J. p 475 note 4. 

4. Pa.—^Preston v. Lacey, 2 DeLCo. 
463. 

60 C.J. p 476 note 6. 

5. Tenn.—Western Automobile Cas- 
ualty Co. V. Burnell, 71 S.W.2d 
474, 17 TennA-pp, 687. 

Party against whom law affords 
no xli^t of aotlon in suit is not real 
or materlal defendant Within rule 
requlrlng Service of orlglnal proc¬ 
ess on such defendant before coun- 
terpart, may be .issued.—Western Au¬ 
tomobile Casualty Co. v. Burnell, su¬ 
pra. 
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since it is held that such statutes apply to a non- 
resident found within the state,6 and, where Serv¬ 
ice is had on defendant temporarily in the coun- 
ty, will authorize Service on his codefendants out- 
side the countyj The joint liability should ap- 
pear on the face of the pleadings.8 In some juris- 
dictions, such statutes are constnied as requir- 
ing proof of Service on a defendant in the county 
of venue to be filed as a condition precedent to 
valid Service in another county on a codefendant,^ 
and where so constnied it has been held that, where 
proof of Service on a defendant in the county of 
venue and on a defendant out of the county are 
filed on the same day, without any showing of which 
took place first, Service on defendant out of the 
county is unauthorized.!® A defendant may, un¬ 
der some circumstances, interplead another party 
and have process issued to and served in the coun¬ 
ty in which such interpleaded party resides.^^ 
Service had on defendant in the cotmty of venue 
must be a sufficient legal service,i2 hence, it has 
been held that Service outside the county of venue 
is not legal where defendant served therein was 
exempt from service.13 

c. On Nonresident within Juiisdiction 

A nonresldent found within the territorlal JuHedle. 


72 C.J.S. 

tlon of the court may usually be served with the same 
effect as though he were a resident. 

If a nonresident is found within the territorial 
jurisdiction of the court, personal Service may 
usually be made on him with the same effect as 
though he were a resident,and the Service is not 
rendered inoperative by the fact that suit was filed 
and process issued prior to his coming within the 
jurisdiction.^^ In cases where the statute provides 
for Service on a nonresident by publication alone, 
however, personal Service on him within the state 
will be without effect.^® The mere transaction 
of business in a state by a nonresident natural per- 
son does not imply consent to be bound by the 
process of its courts;!^ and an attempted Serv¬ 
ice on a nonresident through a local agent after 
the agency is at an end is of no effect.^® 

d. In Another State or Country 

Except as and for the purposes authorized by stat¬ 
ute, personal Service without a state Is ineffectual for 
any purpose. 

Process from a court of one state cannot flow 
into another state and compel a person who is there 
domiciled to subject himself to a proceeding to 
establish his personal liability in the court from 
which the process issued.19 Thus, except as and 


PROCESS 


Oood lalth ia joinhig resideiLt 

(1) The ultimate test In determln- 
ingr validity of Service of counter- 
part summons on nonresident de¬ 
fendant is plalntifPs grood falth In 
joining resident defendant who has 
real and antagonistic Interest in sub¬ 
ject rhatter of suit.—Taylor v. Mc- 
Cool, 189 S.W.2d 817, 183 Tenn. 1. 

(2) Service of counterpart sum- 
mons on resident of another county 
than that in which action was 
brought after personal Service of 
summons on nonresident of state In 
county of venue, to which he wcus in- 
duced by plaintiflf to come for pur¬ 
pose of accepting Service, without 
being informed that he had real and 
antagonistlc Interest in action, as 
plaintiff or his representative knew, 
was invalid.—^Taylor v. McCool, su¬ 
pra. 

6. Neb.—^Adair County Bank v. Por- 
rey, 105 ir.W. 714, 74 JTeb. 811. 

7- ITeb.—State Nat. Bank v. Par- 
sons, 215 N.W. 102, 115 Neb. 770. 
Tex.—Sanders v. City Nat. Bank, 12 
S.W. 110. 

50 CJT. p 475 note 7. 

8. Ark.—Hoyt v. .Koss, 222 S.W. 

705, 144 Ark. 473. 

50 CJr. p 475 note 

8b aCffth.—Bngel v. 16$ N.W. 

863, 380 Hlch. 395. 

50 GLJ. p 476 note 8. 


10 . Mich.—Clark v. lilchtenberg, S3 
Mich. 307. 

11. Neb.—Parmers', eta, Bank v. 
Tate. 147 N.W. 213, 96 Neb. 142. 

60 C.J. p 476 note 11. 

12. Okl.—Stumpf V. Pederson, 54 P. 
2d 1035, 176 Okl. 136—Bearman v. 
Hunt, 171 P. 1124, 68 OkL 96. 

13. Okl.—Stumpf V. Pederson, 54 P. 
2d 1035, 176 Okl. 136—Bearman v. 
Hunt, 171 P. 1124, 68 OkL 96. 

14. Ga.—^Minsk v. Cook, 173 S.E. 
446, 48 GaALpp. 567. 

111.—Bembke v. Bieser, 6 N.El2d 900, 
289 IIIAlPP. 136. 

N.J.—^James H. Rhodes & Co. v. 
Chausovsky, 60 A.2d 623, 137 N. 
J.Liaw 469—Elgart v. Mintz, 200 
A. 488,124 N.J.Ea. 136. 

60 C.J. p 476 note 14, 

Exemptions from Service see infra 
§§ 80-^9. 

Service procured by fraud or pre- 
tense of settlement see infra § 39. 

15. Kan.—Shaffer v. Harbaugh, 186 
P. 1049, 105 Kan. 681. 

Mo.—^tate Bank v. Tucker, 180 S. 

W. 457, 192 Mo.App. 139. 

18. Ohio.—Ruthraulf v. Buthrauflf, 
15 Ohio App. 214. 

17. U.S.—Plexner v. Parson, 111., 89 
S.Ct. 97, 248 U.S. 289, 63 L».Ed. 260. 
N.T.—Skandinaviska Granit Artie- 
bolaget v. Weiss, 234 N.T.S. 202, 
226 App.Div. 56. 

50 C.J. P 476 note 20. 
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Agent of owner of motor vehicle on 
whom process may be served see 
Motor Vehicles §§ 601-602. 

18. U.S.—^Flexner v. Parson, 111., 39 
S.Ct 97. 248 TT.S. 289, 63 L.Ed. '260. 

19. TJ.S.—^Pennoyer v. NefC, Or., 95 
U.S. 714, 24 Ii-Ed. 666. 

Ariz.—Blair v. Blair. 62 P.2d 1321, 48 
Ariz. 501. 

CaJ.—^Frey & Horgan Corporation v. 
Superior Court in and for City and 
County- of San Prancisco, 65 P.2d 
203, 5 Cal.2d 401, certiorari denied 
Prey & Horgan Corp. v. Superior 
Court of State of Califomla, 66 S. 
Ct 965, 298 U.S. 684, 80 L.Ed. 
1404. 

Ga.—Pain v. Nlx, 7 S.E.2d 733. 189 
Ga. 772. 

lowa.—^Allen v. Allen, 298 N.W. 869, 
230 lowa 604. 136 A.L,.R. 617. 

La.—Spearman v. Stover, App., 170 
So. 259. 

Mich.—Stewart v. Eaton, 283 N.W. 
661, 287 Mich- 466, 120 A.L.R. 1364. 

Mo.—^Pisk V. Wellsville Pire Brick 
Co.. App., 145 S.W.2d 461, trans- 
ferred, see 152 S.W.2d 113, 348 Mo. 
73. 

N.J.—Newark International Baseball 
Club V. Theatrical Managers, 
Agents and Treasurers Union, 7 
A.2d 170, 126 N.J.Eq, 675. 

N.M.—^Rosser v. Rosser, 7,8 P.2d 
1110, 42 N.M. 360. ‘ ' 

N.T.—Karpf; v.' Karpf. 23 N.T.S.2d 
746, 260 App.DiVwi701—Robinson v. 
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for the purpases authorized by statute ,20 personal 
Service outside a state is ineffectual for any pur- 
pose.2i There can be no revival of a transitory 
action in personam by servite of process outside 
of the state on the representative or successor in 
interest of a deceased defendant .22 A court of 
the United States will not order Service on an 
American resident of summons from a court of 
a foreign country in compliance with a letter roga- 
tory requesting such Service, where under the laws 
of such country defendant might be subjected to a 
personal judgment on his default^S 

§ 33. Time of Service 

a. In general 

b. Extension of time 

a. In G^eneral 

Offlcers assuming to execute process must execute It 


promptiy, the essentia! time element In the servIce belng 
that the defendant be Informed In advance of the hear- 
Ing the length of time prescribed by law. Statutes or 
rules of practice regulatlng the time when process may 
be served with respect to the day of Its Issuance and 
return are held to be mandatory In some Jurfsdictions 
and dlrectory in others. 

Ministerial officers assuming to execute judi- 
cial process on the person or property of a Citi¬ 
zen must execute it promptly and precisely.24 The 
essential time element in the Service of process is 
that defendant be informed in advance of the 
hearing the length of time prescribed by law to 
enable him to defend against it.25 In some juris- 
dictions the provisions of statutes or rules of prac¬ 
tice regulating the time when process may be 
served with respect to the day of its issuance and 
return have been held to be mandatory^e but in 
others have been held to be directory.27 Where 
process is served within the time limited by stat- 


Robinson, 3 N‘.Y.S.2d 882, 254 App. 
DIv. 696, affirmed 17 N.B1.2d 448. 
279 N.T. 582—Caldwell v. Caldwell, 
70 N-.T.S.2d 601, 189 Mlsc. 845— 
Fromm v. Glueck, 293 N.T.S. 530, 
161 Miae. 502—Smlth v. Smith, 29 
N.T.S.2d 469, afilrmed 35 N.T.S.2d 
725, 264 App.Dlv. 769. 

Pa.—Atlantic Seaboard Katural Gas 
Co. ▼. Whitten. 173 A. 305, 31^ Pa. 
529, 98 A.L.B. 615—Commonwealth 
ex rei. Manzi v. Man 2 l, 182 A. 795, 
, 120 Pa.Super. 360. 

20. Pa.—Giampalo t. Taylor, 6 A.2d 
499, 835 Pa. 121-~.Atlantic Sea- 
board Natural Gas Co. 'v. Whitten, 
173 A, 305, 315 Pa. 529, 93 A.L.,B, 
615. 

Personal Service out of Jurlsdictlon 
in aid of or in lieu of publication 
see infra §§ 73-74. 

Service on resident In action for re- 
oovery of money 

(1) Personal Service of process 
outside the state without an order 
can be made where defendant is a 
resident of the state and the com- 
plaint demands judgment of a sum 
of money only, as well as in cases 
specifled in statutes dealing with 
orders for Service of summons by 
publication and with personal Serv¬ 
ice out of the State without order.— 
Sperry v. Pliegers, 86 N'.T.S.2d 830, 
194 Misc. 438. 

(2) Service of summonsu^ on resi¬ 
dent in Paris, France, without an or¬ 
der, where action was for recovery 
of money only, was proper under 
such statute.—Sperry v. Fllegers, su¬ 
pra. 

21 « Ala.—St. Mary’s Oil Engrine Co. 
V. Jackaon Ice & Fuel Co., 138 So. 
834, 224 Ala. 152. 

MIch.—Stewart v. Eaton, 283 N.W, 
661, 287 Mlch. 466, 120 A.L.B. 1354. 
Minn,—Garber v. Bsucemerica-Blair 


Corporation, 285 N.W. 723, 205 
Minn. 276. 

Mo.—Corpus Juris dted In State ex 
rei. Mlnlhan v. Aronson, 166 S.W. 
2d 404. 407. 350 Mo. 309. 

N.J. —^Newark International Baseball 
Club v. Theatrlcal Managers, 
Agents and Treasurers Union, 7 
A.2d 170. 126 N.J.B<j. 676. 

N.T.—^Maloney v. Perguson, 60 N.T. 
S.2d 937, 182 Mlsc. 564—Saltzman 
V, Indemnlty Ins. Co. of North 
America, 274 N.T.S. 806. 

Pa.—Giampalo v. Taylor, 6 A.2d 499, 
335 Pa. 121—Vaughn v. Love, 188 
A. 299, 324 Pa. 276, 107 A.L.R. 1336 
—^Atlantic Seaboard Natural Gas 
Co. v. Whitten, 173 A. 306, 316 Pa. 
529, 93 A.L.R. 615. 

I 50 aJ. P 476 note 24. 

X^isulEloleiLt to begln actloa 
Wrlt of summons not served with¬ 
in state is Insufflcient to begin action 
against nonresidents.—Home Sav. 
Bank v. Kolando, 189 A- 27, 67 B.L 
205. 

22. Minn.—^National Councll K, L. 
S. V. Scheiber, 163 N.W. 781, 137 
Minn. 423. 

23. U.S.—^In re Letters Rogatory out 
of First Clvil Court of City of 
Mexico, D.C.N.T.. 261 P. 662. 

24. 111.—^People V. Wiedeman, 164 
N.R 432, 324 111. 66. 

Delay in Service of process as 
ground for dismissal see Dlsmiss- 
al and Nonsuit § 62. 

**When the plaintiff confers on the 
court Jurlsdictlon of the subject 
matter of a suit. It can only he on 
condltlon that he prooeed with due 
dillgence to give notice to the de¬ 
fendant.”—^Teager v. Melius, 43 N. 
W.2d 836, 838, 328 Mlch. 243. 

25. Tex.—Gunter's Unknown Helrs | 

in^o 


and Legal Representatlves v. La- 
gow, Clv.App., 191 S.W.2d 111, er¬ 
ror refused. 

26. U.S.—U S. V. De Rasimo. D.C.N. 
T., 46 P.2d 362. 

Ark.—J. H. Hamlen & Son v. Allen, 
67 S.W.2d 1046, 186 Ark. 1104. 
Conn.—Daley v. Board of Police 
Com’rs of East Hartford, 54 A.2d 
501, 133 Conn. 716. 

Ficu—Smetal Corporation v. West 
Lake Inv. Co., 172 So, 68. 126 Fla. 
696. 

Mlch.—Home Sav. Bank v. Toung, 
295 N.W. 474, 296 Mlch. 725. 

N.C.—Green v. Chrlsmon, 28 S.E.2d 
216, 223 N.C. 724. 

50 C.J. p 480 note 26. 

Time Umlt, flzed by oonrt for 
Service of citation on Interveners. 
after maintainlng their exceptlon of 
want of legal citation, was held un- 
authorlzed and without efCect.— 
Adams V. Ross Amusement Co., 161 
So. 601, 182 La. 252. 

Service of summons has been held 
void for failure to give proper length 
of notice.—Jones v. FIte, 14 Pa.Dlst. 
& Co. 862, 26 LiUz.Lreg.Reg. 46—50 C. 
J. p 480 note 26 [a]. 

27. Okl.—^Hendron v. Sarkey, 65 P. 
2d 619,179 Okl. 316. 

60 O.J. p 480 note 27. ^ 

AUas 

Fact that alias summons was not 
Issued within specifled number of 
days after issuance of a flrst sum¬ 
mons as reguired by statute in order 
to constitute commencement of a 
suit was held not to render Service 
of process Invalld, where Service 
was made before llmltatlons had run 
against cause of action, although 
after terminatlon of the specifled pe- 
rlod.—^Hubbard v. George F. Alger 
CSo., '1 N.E.2d 325, 61 Ohio App. 406. 
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ute it is stifficient,28 althotigh not served immedi- 
ately at or near the time of coimnencement of the 
action.28 A provision reqtiiring issuance of sum- 
mons within a year from the time of filing of the 
complaint does not require Service within a year.*® 
PlaintiiFs lack of diligence in serving the sum- 
mons is not excused by the pendency of other pro- 
ceedings 31 In statutory proceedings where notice 
is not required by the statute, but must be given 
on general principies before the rights of a party 
can be taken away, the time when the notice should 
be given is immaterial, as long as the opposite par¬ 
ty has it before the court acts.32 

Before action begun. Service before the suit is 
legally commenced is a ntillify.33 Where the stat¬ 
ute expressly provides that a suit shall be com¬ 
menced by filing a petition in the clerk^s office and 
causing a summons to be issued thereon, issuance 
and Service of summons before the filing of a pe¬ 
tition are invalid and of no effect,®^ and where 
not required, if the complaint when filed, after 
the Service, States facts sufficient, the cotirt has 
jurisdiction of both the person and of the subject 


matter.33 

On day of issuance. Process retumable within 
a given number of days from its date may be served 
on the day of its issuance.36 

On retiirn day. Generally, the last day on which 
process may be executed is the retum day there- 
of;37 and Service is in time if made any time on 
that day;33 but, where the statute provides for 
Service "any time before the retum day,” a Serv¬ 
ice made on that day is void in some jurisdictions®^ 
and voidable in others.'*® 

After day or term to which retumable. After 
the retum day, the writ being functus officio,^! 
Service of it is ineffective according to some de- 
cisions,^3 although the view has been taken that a 
Service of summons on the day after it should have 
been retumed does not render the Service void, but 
only voidable.^3 where Service is retumable 
to a term of court, its Service after the appearance 
term, without an order extending it, has been held 
to be a nullity,^^ as has been Service not made with¬ 
in an extension of time ordered by the court^s 


28. Cal.—Atklnson v. Adklns, 268 P. 
461, 92 Cal.App. 424. 

WlLO mav ox must sexv» 

Statute providlng: that action shall 
he considered as begun when sum- 
xnons is served on defendant or de- 
llvered to proper offlcer for such 
Service, but that such dellvery shall 
be inefCectued as agrainst defendant 
not served within limltation perlod, 
unless stiznmons be actually served 
on him within specified number of 
days thereafter, does not require 
such offlcer to serve summons with¬ 
in specified number of days after 
dellvery thereof to him, but Service 
by another offlcer within the statu¬ 
tory time is sufficient.—^Berghuis v. 
Korthuis, 87 N.W.2d 809, 228 Minn. 
634. 

29. CaL—Atkinson v. Adkins, 268 P. 
461, 92 Cal.App. 424. 

30l Utah.—Culmer v. Calne, 61” P. 
1008, 22 TTtah 216. 

31. Cal.—Ereiss v. Hotalin^r* 33 P. 
1125, 99 Cal. 383—^Thompson v. 
L>ester. 67 P.2d 1093, 20 CaLApp.2d 
745—Watterson v. Hlllside Water 
Oo., 183 P. 592, 42 CaLApp. 364. 

82. IIL—Commissioners of B. M. 
Xiewis Union Braina^re Bist. l^o. 1 
V. Helville, 58 N.B.2d 580, 388 111. 
526. 

33. Tex.—Texas State Padr, eta v. 
I^n, 24 S.W. 328, 5 Tex.CivjVpp. 
882. 

60 C.J. P 480 note 31. 

S4k gy.p,—Commercial Nat. Bank v. 
Taeker. ,254 P. 1034, 123 TTan 214. ] 


|35. Wash.—^Martin v. Ewingr, 159 P. 

I 755, 92 Wash. 525. 

50 C.J. p 481 note 84. 

36. W.Va-—Spragrlns v. West Vir¬ 
ginia Cent, eta, K. Co., 13 S.R 
46, 35 W.Vsu 139. 

50 O.J. p 481 note 35* 

37. Qa.—^Peck v. La Hoche, 12 S.E. 
638, 86 Qa. 814. 

50 O.J. p 481 note 36. 

38. Neb.—Aumock v. Jamison, 1 
Neb. 432. 

50 C.J. p 481 note 37. 

Buty to serve 

Under a statute providlng that if 
it shall not be in the power of the 
offlcer to serve a summons a stated 
time before the retum day thereof 
he znay execute it at any time before 
or on the retum day, but if not 
served the statutory time before the 
retum day defendant shall be entl- 
tled to a continuance, it is the offl- 
cer's duty, when he receives the 
summons, to serve it, irrespectlve of 
whether or not the statutory time 
would Intervene thereafter between 
the date of Service and the first day 
of the retum to which it was retum¬ 
able.—^Taylor v. Southern Ry. Co., 
D.C.H1., 6 F.Supp. 269. 

39. Tex.—I«each v. City of Orange, 
Civ«A.pp., 46 S.W.2d 1047. 

60 aj. p 481 note 38. 

40. Okl.—^Braden v. Williams, 222 
P. 948, 101 Okl. 11. 

50 O-J. p 481 note 39. 

41. Ala.—^WCurphree v. International 
Shoe Co., 20 So.2d 782, 246 Ala. 
884. 


Mo.—Corpns Juris clted In Henneke 
V. Strack, App., 101 S.W.2d 743, 
746. 

N.C.—Oorpns Jorls quoted in Green 
V. Chrismon, 28 S.B.2d 215, 217, 
223 N.C, 724—Hatch v. Alamance 
R, Co., 112 S.B. 529, 183 N.G 617. ‘ 

42. Ala—^Murphree v. International 
Shoe Co., 20 So.2d 783, 246 Ala 384. 

Ark.—J. BL Hamlen & Son v. Allen, 
67 S.W.2d 1046, 186 Ark. 1104. 

Mo.—Corpus Jnxls dted In Henneke 
V. Strack, App., 101 S.W.2d 743, 
746. 

N.C.—Corpus Jnxls quoted In Green 
V. Chrismon. 28 S.E.2d 215, 217, 
223 N.C. 724. 

Tex.—^Leach v. City of Orange, Civ. 
App., 46 S.W.2d 1047. 

W.Va— Hali v. Ocean Accident Sk 
Guarantee Corporation, 9 S.E.2d 
45, 122 W.Va 188—Dunaway v. 
Lord, 173 S.E. 668, 114 W.Va 671. 

50 C.J. p 481 note 41. 

45. Ohio.—^Kunzelmann v. Duval, 
22 N.B.2d 632, 61 Ohio App. 360. 

44, Ga—^Thtirman v. Roberts, 36 S- 
R2d 51, 200 Ga 48. 

N.C.—Corpus Jnxls quoted In Green 
V. Chrismon, 28 S.E.2d 215, 217, 
223 N.C. 724. 

60 C.J. P 481 note 42.' 

45. Ga—Warren Brick Co. v. lar- 
garde Lime, eta, Co., 76 S.EL 761, 
12 GaApp. 58. 

N.C.—Corpus Jnxls quoted In Green 
V. Chrismon, 28 S.E.2d: 216, 217, 
223 N.a 724. 

50 aJ. P 481 note 48, 
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At or on prohibited times or days. Service should 
not be made on a day expressly prohibited by stat¬ 
ute.^® 

h. Extension of Time 

Uniess prohibited by statute, the courts have dis- 
cretlonary power on good cause to extend the time for 
making personal Service of process, but the application 
should Show a reasonable effort to make Service. 

Unless prohibited by statute, the courts have dis- 
cretionary power on good cause to extend the time 
for making personal Service of process.^7 The ap¬ 
plication for extension should show a reasonable 
effort to make Service.**® The request for exten¬ 
sion must be unconditional^® and cannot be made 
to depend on the ruling of the court on objections 
to the original service.^^ Where a statute provides 
time for Service at a certain distance, and addition- 
al time for every additional fifty miles, but there 
is not an additional fifty miles but a lesser addi¬ 
tional distance, a part of a day cannot be added to 
the time, and the original time must siifl5ce.®i 

Ex parie order for extension of time may be set 
aside where made without a showing of due dili- 
gence in effort to make Service.®® 

By attorney or sheriff. In accordance with the 


practice in some jurisdictions, the return day of 
the writ may be reasonably extended by alteration 
by the attorney or sheriff®® even after the original 
day has passed.®^ 

§ 34. Manner of Service 

a. In general 

b. In case of several defendants 

c. Where Service refused 

d. Use of force 

a. In (reneral 

In order to constitute a good personal Service, the 
defendant must, In some substantlal form, be apprlsed 
of the fact that servIce Is intended to be made; and,, 
where service of process Is regulated by statutes or 
court rules, the specifled method Is exclusive and must 
be followed. 

In order to constitute a good personal service,. 
defendant must, in some .substantial form, be ap- 
prised of the fact that service is intended to be 
made,®® which, depending on the statute, rule of 
court, or practice controlling the matter in the par- 
ticular jurisdiction, may be done by reading the 
process to him,®® explaining its nature,®*^ or deliv- 
dring to him a copy of the process;®® but the act 
of effecting service on a defendant must be per- 


46. N.T.—Martin v. Goldstein. 46 N. 

Y.S. 961, 20 App.Div. 203. 

60 C.J. p 481 note 45. 

Validity of service of process on: 

Holiday see Holidays § 6 b. 

Sunday see the C.J.S. title Sunday 
S 42, also 60 O.J. p 1138 note 46 
-p 1139 note 65. 

47. Ga.—^Allen v. Mutual. Loan, etc., 

Co., 12 S.R 265, 86 Ga. 74. 

50 C.J. p 481 note 50. 

Perfectloii of service after tersn 

(1) 'Where there is neither service 
nor entry nor waiver of service a.% 
sqppearance term, plaintifl must then 
and there move for order to perfect 
Service, or he wlll be chargeable 
wlth laehes.—Nedl v. Popwell, 122 
a.’El. 632, 32 GaJlpp. 20. 

(2) Where defendant Is temporari- 
ly absent from Jurisdiction, render- 
Ing- Service impossible, failure to 
move for order to perfect service Is 
not laehes.—Nail v. Popwell, .supra. 

(3) If there is no service of the 
petitlon and process, and plalntilf is 
ETullty of laehes, the writ becomes 
abortive, and the court loses Juris¬ 
diction to amend process and to have 
Service perfected.—Nail v. Popwell, 
supra—^McClendon v. Ward-Truitt 
Co., 91 S.£}. 1000, 19 Ga^App. 495. 

(4) Where plaintiff actively en- 
deavors to renaedy nonservlce of pe- 
tltion and process, and to have Serv¬ 
ice made on flrst opportunity after 
his exercise of du^ dill^rence discov- 

72 C.J.S.—66 


' ers that service was not perfected, 
court*s Jurisdiction continues to 
have Service perfected after flrst 
term.—^McClendon v. Ward-Truitt 
Co., supra—^Beach Lumber Co. v. 
Baxley Bankinsr Co., 68 S.R 946, 8 
Ga.App. 251. 

(5) 'So, where petitlon was flled 
and process regularly Issued and an- 
nexed thereto, on discoveiy that de¬ 
fendant had not beep served, Judge 
properly ordered that next term be 
made return. term and defendant be 
served with copy pf petitlon, and 
Service on defendant of copy of pe¬ 
titlon and new process attached 
thereto was suAcient.—^Duren v. Pol- 
lock, 169 S.B. 44, 46 Ga.App. 706. 

(6) Where plsLintlfC, after affldavit 
of lllegality had been sustalned, pe- 
tltloned for an order to perfect Serv¬ 
ice, alleglng the exercise of all.diil- 
gence in havlng the service perfect¬ 
ed, an order to amend process and 
perfect service was properly al- 
lowed.—^McClendon v. Ward-Truiit 
Co., supra. 

48. Ga.—^Pape v. Rlchardson, 141 S. 
B. 606, 87 Ga.App. 692. 

49. Ga.—Caine v. Armenia Lddge 
No.' 1930 G. U. O. O. P., 77 S.B. 184, 
12 GaA.pp. 261. 

50. Gra. —Caine v, Axmenla , Liodge 
No. 1930 G. U. 6., O. F., supra. 

51. N.T.—ECovey v. MeCrea, 4 ^ow. 
Pr. 31. 7 
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52. Ga.—^Pape v. Rlchardson, 141 
B, 606, 37 Ga,App. 692. 

53. N.J.—^Enoepping v. Stellmacher^ 
36 N.J.Law 176. 

50 C.J, p 482.note j62. 

54. N.J.—^Kloepping v. Stellmacher;. 
supra. 

55. m6 .—Oorpns Juris olted tax, 
ICaimaim v. gaimann Bi'os., App.,. 
175 S.W.2d 66, 70, opinlon (xuashed: 
on other grounds 181 S.W.2d 524,. 
352 Mo. 1187, conformed to, App.,. 
182 S.W.2d,468. 

N.T.—^Hiller v. Burlington, etc., 

Co., 70 N.T. 223—Anderson v.. 
Abeel, SO.^jT.T.S. 264, 96 App.Div. 
370. 

Service on corporatione see Corpora^, 
tlons §S 1305-1322. 

“For Service of process to be valid! 
in an action' In ];>ersonam the service- 
must have been by a method reason^ 
ably calculated to glve the person or 
entlty knowledge of the attempted: 
exercise of Jurisdiction, $nd an. op¬ 
portunity to be heard.”—Operative- 
Plasterers' and Cernent Finishers** 
Inteniatlonal Ass*n of U. S. and Can- 
ada V. Case, 93 F.2d 66, 65, 68 APP.. 
D.a 43. 

56. Md.—North v. Town Real Bs- 
tate Corp., 60 A.2d 665. 

Service by reading see infra,§ 8.5. 

57. Md.—North Vi Town Real BS- 
tate Corp., 60 A.2d 665. 

58-. Md.—^Noith V. Town Real, Bs^ 
tate Corp., supra. 
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formed both knowingly and intentionally.59 Under 
some statutes the original writ need not be pra- 
duced and shovm to defendant at the time of serv- 
ice.®<> It has been said, as discussed supra § 25, 
that the comman-law nile with respect to Service 
of process is binding in the absence of statute; 
and it has also heen said that in the absence of 
legislative provision the mode of effecting Service 
rests with the court.®! Where, as is practically die 
case in all Jurisdictions now, however, Service of 
process is regulated by statute or court rules, the 
specified method is exclusive®^ and miist be fol- 
lowed,®^ and such Service must appear of record.®^ 
If the statutes permit one of two or more methods, 
the method adopted must be followed strictly.®^ 
Any attempted Service which iails to be effective 
as Service on the party who is sought to be bound is 
defective Service whether it be so fatally defective 
as to be void, or only so defective as to be voida- 
ble.6® Where what the law requires is done, the 
doing of additional superfluous acts will not viti¬ 
ate the Service-®*^ The fact that defendant was ill 
when served does not invalidate the Service.®® In 


order to serve a fictitious defendant it is not indis- 
pensable for the process server to teli the person 
served he is being served as a fictitious defendant 
where he knows, or, as a reasonable man, shouid 
know, that he is being so served.®® The party at 
whose instance a writ has issued, or his attomey, 
has the right to give the ofScer directions as to 
how it shall be executed, which directions, when not 
in conflict with the law, the ofiScer is bound to fol- 
low.*^® 

What law governs. The method of serving proc¬ 
ess is governed by the law of the forum,and the 
law in force at the time of Service, and not that in 
force at the time of issuance, Controls.^® 

Statutory requisites may be waived by defend- 
ant.7® 

b. In Case of Several Defendants 

Where there are several defendants, the servIce must 
be complete and entfre as to each; but defective servfce 
as to one defendant cannot be availed of by his co- 
defendant. 

Where there are several defendants, the Service, 


Service: 

By delivery of copy of process see 
infra. § 3S. 

Of pleading with process see In¬ 
fra § 37. 

59. Mlnn.—^Lee v. Sknikrud, 42 N. 
W.2d 544. 

60. Alaska.—Johnson v. Demmert 
Packing Co., 8 Alaska 452. 

50 C.J. p 432 note 68. 

61. TJ.S.—^In re Greylingr Realty 
Corporation. C.CA.N.T.. 74 P.3d 
734, certiorari denied Troutman v. 
Compton. 65 S.Ct. 639. 294 U.S. 
725. 79 LJSd, 1266. 

62. U.S.—Nickerson v. Warren City 
Tank & Boiler Co.. I>.C.Pa., 223 P, 
843. 

Ark.—^Howell v. KcMillan. 230 S.W. 
2d 654. 

D.C.—Cralff v. Hell, Mnn.App., 47 A. 
2d 871. 

Mich.—^Defoe v. Webster, 233 N.W. 
335. 252 mch. 337. 

Mo.—^State ex rei. Uueller Bakinsr 
Co, V. Calvird, 92 S.W.2d 184, 338 
Mo. 601. 

Wev.—Zeig V. Zeig, 198 P.2d 724. 66 
Nev. 464. 

Okl.—Corpus Jnxis dted ia Chaney 
V. Reddin, 205 P.2d 310, 313, 201 
Okl. 264. 8 A.L.R. 337—“CSorpiis Jil- 
ils gnotad Ia Ltovlns v. State. 293 
P. 273, 274, 49 Okl.Cr. 200. 

Pa.—Kunsman v. Brady, 20 PsuDlst. 
A Oo. 533. 

60 C.J. p 482 note 71 [a]. 

63. Conn.—PitzSimmons v. Interna- 
tjk>nal Ass'n of Machinlsts, 7 A-2d 
448, 125 Conn. 490. 


D.C.—Doherty v. Kalbach, 87 P.2d 
! 639, 66 APP.D.C. 322. 

Ga.—Scott V. Scott, 16 S.B.2d 416. 
192 Ga. 370. 

Ill.—Scharlau v. Lombard State 
Bank, 278 IlLApp. 604. 
lowa.—Colllns v. Powell, 277 
477, 224 lowa 1016. 

Kan.—Vergo v. City of Mulberry, 
207 P.2d 370, 167 Kan. 661. 

La.—^Adams v. Citizens* Bank, 136 
- So, 107. 17 La.App. 422. 

Mich.—^In re Wllkie^s Estate, 22 N. 

W.2d 265, 314 Mich. 186. 

Mo.—State ex rei, Madden v. Pad- 
herg, 191 S.W.2d 1003, 340 Mo. 667. 
N.D.—Cotpas Jtiris dted ia Darling’ 
& Co. V. Burchard, 284 N.W, 856, 
862. 69 N-D. 212: 

Ohio.—Sears v, Weimer, 66 Rr.E.2d 
413, 148 Ohio St 312 —FreytSLg v. 
JFrejrtsLg, 13 Ohio Supp. 145. 

Okl.—Oorpns JUris dted ia Chaney 
v. Reddin, 205 P.2d 310, 313, 201 
Okl. 264, 8 A-L.R. 337—Cbrpus JH. 
xlB aaoted ia Lovins v. State, 293 
P. 273, 274, 49 Okl.Cr. 200. 

Pa.—^Kunsman v. Brady, 20 Pa.Dist. 
& Co. 533—Popky v. Z. M. C. Sales 
Corporation, Com.Pl., 31 Luz.Leff. 
Regr. 460. 

R-I.—Home Sav. Bank v. Rolando, 
189 A. 27. 67 R.I. 205. 

Tenn,—O. BL May Co. v. Gutman's 
Inc., 2 Tenn.App. 43. 

Tex.—City of Corpus Christi v. 

Scruggs. CivAupp., 89 S.W.2d 468. 
W.Va.—^Bvans v. Hale, 50 S.E.2d 682, 
131 W.Va. 808, 

50 aj. p 482 note 73. 

Service as aotice is served 
The statutory provision that sum- 

1042 


mons against any. person may be 
served as notice Is served under 
statute relates to personal servloe.— 
Taylor v. Taylor, 36 S.E.2d 601, 128 
W.Va. 198, 

64. Okl.—Corpas Juris aaoted in 
Lovins V. State, 293 P. 273, 274, 
49 Okl.Cr. 200. 

60 C.J. p 482 note 74. 

65. Md.—^North v. Town Real Bs- 
tate Corp., 60 A.3d 665. 

60 C.J. p 482 note 76. 

66. Fla.—State ex rei. Brigrgrs v. 
Bams, 164 So. 539, 121 Pia. 857. 

iB7. ni.— Bozarth v. Largrent, 21 n:e. 
218, 128 IU. 95. 

68. Tex.—Pagre v. Thomas, dv. 
App., 47 S.W.2d 894, reversed on 
other grounds 71 S.W.2d 234, 128 
Tex. 368, 

69. Cal.—^Petersen v. Vane, 154 P,, 
2d 6, 67 Cal.App.2d 68. 

70. Vt—Gross v. Gates, 194 A. 465, 
109 Vt. 166. 

Duty of sherilf to follow directions 
as to mode of Service aee' the C. 
J.S. tltle Sheri£Cs and Oonstables § 
44, also 67 C.J. p 783 notes 71-r7S. 

71. Minn.—Bloom v. American Exp. 
Co., 23 N.W.2d 570, 222 Minn. 249. 

72. Ark.—^Rose v. Ford, 2 Ark. 26. 

50 C.J. p 482 note 78. 

73. Ind.—Casteel v. Hlday 18 Ind. 
636, 

60 C.J. p 482 notes 79-81, 

General appearance as waiver of de¬ 
fecta in process or Service see Ap- 
piearances 8 17 c. 
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in order to operate as personal Service on ali of 
them, must be complete and entire as to each;74 and 
each defendant should be served in the manner pre- 
scribecL'^® Wbere Service is defective as to one 
defendant, it is a matter personal to him and can- 
not be availed of by his codefendant nor does it 
affect the validity of the Service on his codefend- 
antJ*^ 

c. Where Service Refused 

Where facts occur which wouid convince a reason- 
able man that personal Service of process is being at- 
tempted, Service cannot be avoided by denying servIce 
and moving away without consenting to take the docu- 
ment In hand; and servioe may be effected by deposit- 
Ing the paper In some appropriate place In his pres- 
ence where It wlll be most Ilkely to come Into his pos- 
session. 

When men are within easy speaking distance of 
each other and facts occur which wouid convince 
a reasonable man that personal Service of process 
is being attempted, Service cannot be avoided by 
denying Service and moving away without consent¬ 
ing to take the document in handjs The general 
rule is that, where a defendant on whom Service 
of process by copy is sought to be made refuses 
to receive the copy offered, the person or officer 
making the Service should inform him of the na¬ 
ture of the paper and of his purpose to make Service 
thereof, and deposit it in some appropriate place in 


his presence or where it will be most likely to 
come into his possession.^^ Every case, however, 
must depend in a great measure on its own circum- 

stances.80 

d. TJse of Porce 

An officer has no right to use force In serving civll 
process, and has no authority to make a forcible entry 
Into a dwelllng house for the purpose, but may enter 
through an open door or window; and, having lawfully 
entered upon premises, may use such force as Is neces- 
sary to overcome resistance he may meet with In the 
Service. 

While an officer has no right to use force in 
serving civil process,and has no authority to 
make a forcible entry into a dwelling house for 
the purpose of serving process,82 even after re- 
quest for, and refusal of, admittance,83 he may en¬ 
ter for that purpose through an open door^^ or 
window and, where he has entered peaceably 
upon premises and is lawfully there, he may use 
such force as is necessary to overcome any resist¬ 
ance he may meet with in the Service of the proc- 
ess.8® Forcing defendant to enter the state for 
the purpose of serving process on him renders Serv¬ 
ice under such circumstances void.^^ 

§ 35. -Reading 

Where a different method Is not required by statute, 
Service should be made by reading the orfginal process 


74. Ga.—Ambrose v. Barber, 79 S.E. 

1136, 13 Ga.App. 738. 

50 ;0-J. P 485 note 63. 

Deilvery of copy of pleading* In case 
of several defendants see infra § 
37 a. 

7B- Ga.—Ambrose v. Barber, supra. 
Tex.—Covlngton v. Burleson, 28 Tex. 
368. 

76. Vt.—Muzroll T. Hetu, 72 A. 323. 
82 Vt. 139. 

77. Vt.—^Muzroll v. Hetu. supra. 

78. CaJ.—Ex parte Ball. 38 P.2d 411. 
2 Cal.App.2d 678. 

Refusal to hear process read see In¬ 
fra $ 35. 

^Parties may not refuse serrlce 
of processes of any court. and the 
efforts of these parties to escape 
Service of process by refusingr to ac- 
cept and read the same did not de- 
stroy the effectiveness of the Serv¬ 
ice thereof.”—State v. Robertson, 22 
S.E.2d 287, 290, 124 W.Va. 648. 

79. N.T.—^Heller v. Levlnson, 162 
N.T.S. 36, 166 App.Div. 673. 

50 C.J. p 486 note 63. - 

80. Service held 8TLBLolen.t 

(1) Where process server, who 
had previously served petitioner, ap- 
proached petitioner with process in 
hand similar to that previously 
served, and stated while twelve feet 
away that he had another one of 


^*those thinffs’* for petitioner, and 
threw process at petitioner when 
petitioner began to walk away, and 
stated that petitioner was served.— 
Ex parte BaU, 38 P.2d 411, 2 Cal. 
App.2d 578. 

(2) Wliere bellboy knew that de¬ 
fendant was in his hotel rooms when 
he took deputy sherifC to the door 
thereof, defendant refused to open 
the door, whereupon deputy sheriff 
stated that he was from the sheiifC*8 
omce and had summonses for them, 
that, if defendant wouid not open 
the door, deputy sheriff wouid place 
summonses under the door, and that 
he did so, and defendant picked up 
the summonses. read them, and un- 
derstood their natura—^Hatmaker v. 
Hatznaker, 85 NJB}.2d 345, 837 Bl. 
App. 176. 

Service held Insufflcient 

(1) Where, in order to evade Serv¬ 
ice of qummons, defendant disap- 
peared into his house and refused 
to come out or adndlt constable, and 
constable' threw summons into the 
house, statutory redulrement as to 
servioe by showlng orlginal wrlt to 
defendant, and delivering to him a 
copy thereof, was not complled with. 
—Mitchell V. Hines. 9 N.W.2d. 547, 
305 Mich. 296. 

(2) Other acts held Insufflcient to 
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constitute servlca see 60 C.J. p 486 
note 65 [a]. 

81. Mo.—Corpus JUrls dted in State 
V. Buck, 85 S.W.2d 1026, 1032, 337 
Ko. 839. 

60 C.J. p 486 note 67. 

88 . Wash.—State v. Pope, 103 P.2d 
1089, 4 Wash.2d 394, 129 A.L.H. 
240. 

60 dJ. p 486 note 68. 

83. Wash.—State v. Pope, supra. 

84. B.C.-r-Palmer v. sang, 41 App. 
B.a 419, L.R.A.1916D 278, Ann. 
Cas.l916C 1139. 

Ko.—Corpus Juris dted in State v. 
Buck, 86 S.W.2d 1026. 1032, 337 
Mo. 839. 

85. D.C.—^Palmer v. Klng, 41 App. 
B.C. 419, L.R.A.1916D 278, Ann. 
Cas.l916C 1139. 

86 . Del.—^Prettyman v. Dean, 2 Del. 
494. 

N.T.—Hager v, Danforth, 20 Barb. 
16. 

60 C.J. p 486 note 71. 

87. CaJ.—Corpus Juris ^uoted la 
Bowes V. Superior Court of Ala- 
meda County, App., 124 P.2d 667, 
668 . < . , 

N.T.—^Ziporhea v. Ghmelniker, 16 N. 
T.St 216. • 

Procuring Service by fraud or pre- 
tense of settlement see infra i 89^. 
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to the defendant, and, where the statute requires read- 
ing, the writ must actually be read to the defendant 
personally. 

Where a diflFerent method is not required by stat- 
tite, Service should be made by reading the original 
process to defendant,^ 8 and, where the statute re¬ 
quires reading, the writ must actually be read to 
defendant personally,89 and a copy need not be left 
with him99 unless, as discussed infra § 36, the stat¬ 
ute requires it in addition to the reading. If, how- 
ever, defendant refuses to hear it read, the offer 
to read it is sufficient to constitute a good service.9i 
Even though the officer is not expressly required 
by the statute to read the writ to defendant, it is 
proper for him to read it or explain its nature.92 

Reading over a telephone is not a reading person¬ 
ally so as to constitute valid Service within the pur- 
view of the statute,9® even though the officer'rec- 
(^;nizes defendant’s voice.®^ 

§ 36* -DeKvery of Copy of Process 

a. In general 

b. Requisites of copy 

a. In (xeneral 

Whera a statute or rule of court providos for servio» 
by dellvery of a copy of the process, the copy should be 
delivered to, and left with, the defendant personally by 
one authorized to serve It. 


Where the statute or court rules provide for 
Service by delivery of a copy of the process, the 
copy should, except as otherwise provided by stat¬ 
ute, be delivered to, and left with defendant per¬ 
sonally, 96 by hand,96 and according to some- au- 
thority this is customary even though the statute 
law does not prescribe exactly the manner in which 
the writ should be served.97 Under such statutes 
or rules it is not necessary to read the process to 
defendant98 or to explain it to him;99 and it is not 
sufficient merely to read it to him^ or to offer to 
deliver it.9 Mere casual delivery of the process to 
defendant by a person without authority is not suffi- 
cient.8 Under a statute providing merely that a 
writ of summons shall be issued for defendant, it is 
not necessary to leave a copy of the writ with hii3a> 

By mail. Personal Service cannot be made by 
mail.6 

b. Eeqidsites of Copy 

Th© copy delivered should conform to the orfginal 
and must contain the vital things of which the defend¬ 
ant Is to be given notice; but service is not void because 
of a variance between the orlginal wrft and the copy 
served If the defendant Is not'misled thereby. 

The copy delivered should, as a matter of course, 
conform exactly to the original,® and must contain 
the vital things of which defendant is to be given 
riotice;'^ but'a copy is not an original,8 and defend¬ 


as. 111.—^Law V. Grommes, 41 N.EL 
1080, 158 111. 493—Ball v. Shat- 
tuck, IS m. 299. 

50 C.J. p 482 note 83. 

Delivery see infra § 36. 

89. NJ.—Steedle v. Woolston, 95 A- 
737, 88 N-.J.Law 91. 

50 CJT. p 482 notes 85, 86. 

90. N.O.—Virginia Carollna CJheml- 
cal Co. V. Tnrner, 130 S.E. 164, 190 
N.C. 471. 

Pa.—Eleckner v. Liehlgli County, 6 
Wliart 66. 

91. Mlss.-r-Story v. Ware, 35 Miss. 
399, 73 Am.D. 125. 

N.J.—Sli«ht v. Robbins, 13 N.J.Law 
340. 

RefusaJ of Service generaJIy see su¬ 
pra § 34 c. 

92. Md.—^North V. Town Beal Es- 
tate Corp., 60 A.2d 665—Harvey 
V. Slacmn, 29 A.2d 276, 181 Md. 
206 . 

98. Md.—Sharpless Separfutor Oo. v. 
Brilliaxt. 98 A.'484, 129 Md. 82. 

N.a—Lewman V, Ballard, 84 S.B. 21, 
168 N.C. 16, 1 j.RJL 1915D 427, Ann. 

, Ca».1917B 399. 

50 C.J. p 483 note 89. 

94. N.C,—Dowman v. Ballard^ su- 
3P». 

95. Ala . Oo Bpm i dted In 


Henry v. Drennen Mbtor Car Cb., 
180 S6. 563, 666, 235 Ala. 559. 

Cal.—Hunstock v: Estate Develop- 
ment' Corporation, 138 P.2d 1, 22 
Gal.2d 205. 148 A.L.IL 968. 
lowa.—Snyder v. Abel, 17 N.’W.2d 
401, 235 lowa 724. 

Md.—North v. Town Beal Estate 
. Corp.y 60 A.2d 665. 

50 C.J. p 483 note 94. 

Befnsal of Service see sapra 9 34 c. 
Substltuted Service see infra 9 48 et 

seq. 

Statatory language oonstmed 

Under statute providing tbat clta- 
tion shall be served by officer de- 
liverxng to each defendant in person 
true copy of citation “unless It 
otherwise directs," exception means 
same as though It had sajid '*unless 
the law otherwise directa.”—^Texas 
Pipe Line Co. v. Miller, Tex.Civ.App., 
71 S.W.2d 348. 

96. Cal.—^Hunstock v. Estate De- 
velopment Co., 138 P.2d 1, 22 Cal. 
2d 205, 148 A.L.^ .968. 

97. Md.—Harvey v. Slacum, 29 A.2d 
276, 181 Md. 206. 

98. Md.—North v. Town Beal Es¬ 
tate Corp., 60 A.2d 665. 

99. Md.—^JCorth v. Town Beal Es¬ 
tate Coifv;, supra. 

1. IlL—Scott V. Slznznons, 260 Hl. 
App. 274. 


lowa—Snyder v. Abel, 17 N.'W'.2d 
401, 236 lowa 724. 

50 C.J. p 482 note 86 [c!], p 483 note 
95. 

Beading when sufficient see supra S 
35. 

2. lowa—Snyder v. Abel, 17 N-W, 
2d 401, 235 lowa 724. 

3. * N.T.—^Mecca v. Toung, 283 N.T. 
IS. 169, 133 Mlsc. 540. 

4i Md.—0*Neill & Co. v. Schulze, 7 
A.2d 263. 177 Md. 64. 

5. Ala-^—Coxpus Juris dted In Hen- 
ry T. Drennen Motor Car Co., 180 
So. 663, 566, 235 Ala: 559. 

Cal.—Hunstock v. Estate Develop- 
ment Co., 138 P.2d 1, 22 Cal.2d 205, 
148 A.L.B. 968. ’ 

50 C.J. p 483 note 98. 

Mail in aid of publicatlon see infra 
9 78. 

Substltuted Service bp mail see In- 

* fra. 9 51. 

6. N.C:—Washington County v. 

Blount, 31 S.E.2d 374, 224 N.C. 438. 

7. Kan.—Jones v. Marshall, 43 P. 
840-841, 3 Kan.App. 629. 

50 C.X p 483 note 99. 

8. Colo.—^Hocks V. Farmers 'Union 
Co-op. Gas & 011 Co., 180 P.2<1 86(K 
116 Colo. 282. 
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ant is not entitled to a duplicate original,® although 
if by mistake the original instead of a copy be de- 
livered to, or left for, defendant this will not affect 
the service.io Service is not void becaijse of a 
variance between the original writ and the qopy 
served if defendant is not misled thereby,ll but is 
voidable only.l2 If a single defendant is sued in 
more than one capacity, he need not be served 
with more than one copy of the vrritM 

Clerical errors in the copy delivered will not af¬ 
fect the validity of the Service where defendant 
has not been misled.1^ Thus, the following have 
been held, at most, mere irregularities: Designating 
the wrong month for the term when the mistake 
is an.obvious one;i6 giving a wrong day of the 
month as the return day, when the return day is 
fixed by law;i® the omission of words of sur- 
plusage;!'^ giving the wrong year when the date 
given is obviously an impossible oneji^ the lack 
of the file number of the case;i® the want of the 
signature of the officer who issued it;20 the omis¬ 
sion of the date of the summons,^! the failure to 
indorse thereon the date and place of Service 
and error in stating defendant^s initials.23 

Omission of plaintiffs name. Where the copy of 
the summons does not sufficiently advise, defendant 
of the name of the person or persons by whom he 
has been sued, the Service is fatally defective,24 


but there is authority for the proposition that the 
copy will be sufficient if the name is indorsed upon 
the back thereof.^s 

Seal need not be copied on the copy of the proc- 
ess serv’ed.26 

Copy of stamp. Although the original summons 
or process may be required by statute to be stamped, 
it is not necessary that the copy served indicate 
that the original bears a stamp.27 

Authcntication. The copy need not be certified 
where not required,28 but where the statute requires 
that the copy not only be true, but be attested or 
certified, a Service otherwise sufficient is defec¬ 
tive where the copy served is not attested^^ or cerT 
tified^O as required 

§ 37. — Delivery of Copy of Pleading 

a. In general 

b. Requisites of copy 

a. In General 

The requirement ot a statute or rule of court that “a 
copy of the declaration or complaint shall be served wIth 
the sumtrions Is mandator/, and servlce of one wlthout 
the other is not sufficient. 

Although a copy of the complaint need not be 
served with the summons in the absence of a stat¬ 
ute or rule so requiring,3l thie requirement of a 


9. Colo.—^Hocks V. tFanners Union 
Co-op. Gas & Oil Co., supra. 
Tsrpewritten sisrnatnre 

The statute provldlngr that a sum¬ 
mons shall be served by deliverlng 
a copy thereof was complied with by 
delivery of a transcript of the origr- 
inal with names of clerk and counsel 
in typewritingr, but without the ac- 
tual sigma>ture of. clerk or counsel. 
Colo.—^Hocks V. T^armers Union Co- 
op. Gas & Oil Co., supra. 

Wash.—^McBlroy v. Andrews, 38 P.2d 
37.9, 178 Wash. 1. 

la N.H.—^Adams v. Adams, 9 A. 
100, 64 N.H. 224. 

Ohlo.—Gould v. Rose, 17 Ohio Cir. 
Ct. 181, 9 Ohio Cir.Dec. 619. 

11. N.C.—Washington County , v. 

Blount, 31 S.E.2d 374, 224 N.C. 438. 
50 C.J. p 483 note 1. 

19. N.T.—Sivasllan v. Akulian, 166 
N.Y.S. 636. 

13. Puerto Riqo.—Vias v. Perez, 17 
Puerto Rico 894. 

Tex.—Owsley v. Paris Etacch. Bank,' 
1 Tex.Unrep.Cas. 93. 

14. N.C.—Washington County . v. 

Blount, 31 S.E.2d 374, 224 N.C. 438. 

Vt.—Cukor ‘v.‘ Cukor, 49 A.2d 206, 
114 Vt. 466, 168 A.L.R. 227. 

60 C.J. p 484 notes 8-*15. 


15. Ga.—Williams v, Buchanan, 75 
Ga. 789. 

Tex.—^Ketchum v. Bourland, Civ. 

App., 145 S.W. 276. 

60 C.Jr. P 484 note 8. 

16. lowa.—Irions v. Keystone Mfg. 
Co., 16 N.W. 349, 61 lowa 406. 

17. La.—^Herman v. Sprigg, 3 Mart,; 
N.S., 190. 

18. N.T,—^Union Pumace Co. v. 
iShepherd, 2 Hili 413. 

N:D.—WTiitmore v. Behm, 183 N.W. 
300, 22 N.D. 280. 

19. Tex.—^Peters v. Crittenden, 8 
Tex. 131. 

20. Ga.—Corpns Jtirls dtod in GlI- 
bert V. P. M. Brotherton, Inc., 172 
S.E. 800, 48^Ga.App. 3G8. 

N.C.—Cofpns Otirls qnoted in Wash¬ 
ington County V. Blount, 31 S.E. 
2d S74, 376. 224 N.C. 438. i 

eo OJ. p 484 note 13. 

21. N.T.—^Mayerson v. 'Cohen, 108 
N.Y.S. 69, 128 App.Dlv. 646. 

N.C.—Corpus JTiiris oinoted in Wash¬ 
ington Counjty-v. Blount, 31 S.E.2d 
37^1, 37,6,. 224 N.C. 438L . • . . 

60 C.J. p 484 note 14. 

22. N.C.—Ooirpns ,Jnri8 qnate^“ in 
Washington County , v. Blount, .31 
S.B.2d 374, 376, 224 N.C. 438. ’ 

Puerto Rico.—Ortix v.' Coamo Mu-^ 
nicipal Judge, 26 Puertn Rico 267. | 
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23. S.C.—^Lee v. Storfer, 156 S.E. 
177, 159 S.C. 70. ■ 

24- Kan.—Jones v. Marshall, 48 P. 
840, 3 Ean.App; 529. '' 

Okl.—^Hines v. Bacorij, 207 P. 93, 86 
Okl. 166. 

25. 111.—Williams v. Cbilnors, 149 
I11.APP. 29. 

26^ Me.—Corpns Jnrls olted 
Beaupre v. Schlosberg, 163 .A,. 663, 
664, 131 Me. 407. , 

60 C.Jr. p 484 note 18. 

Necesslty of seal on orlgind see su¬ 
pra § 19. ' 

37- Cpnn.—Tucker v. Potter, ,.35 

■ Conn. 43. 

N.Y.—^Watson v. Morton, 18 Abh-Pr. 
138. 

Necesslty of stamp on original hbe 
supra § 19. < ^ 

28. Ga.—Ooxpns Jtiris dted In York 
V. Edwards, 183 S.E. S39, 3'41, 52 
GkuApp. 388. 

Kan.—^Dresser v. Wood, 16 Kan.,344. 

29. Pa.—Sechrlst v. York R. 06., 26 
Pa.I>ist 668. 

50 C.J. P 484 note 23. 

30. Me.—Matthews v. ^lossom, 15 

Me. 400. , ^ , 

Pa.—Boyle v. Lansford, School Dlst., 
7 Pa.DisjL .709, 7 DeLCo. 814. 

50 G.J. p 48^ notes .23, 24. 

31. Utah;L-First Sar.' Bank of. Og- 
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statute or nile of court that a copy of the declara- 
tion or complaint shall be served with the summons 
is usually considered as mandatory.^^ Both must 
be delivered in order to constitute valid Service, 
and it is not sufficient to serve the copy of the 
pleading without the vmt^^ or the vmt without the 
copy of the pleading.36 

In case of several defendants. Where a statute 
requires Service of summons on several defendants 
by delivering to the one first served a copy of the 
petition and writ, and to those subsequently served 
a copy of the writ, those subsequently served need 
not be served with a copy of the petition nor, 
where there are defendants in more than one coun- 
ty, does such a statute require a copy of the peti¬ 
tion to be delivered to the first defendant served 
in each county.37 Such a requirement is personal to 
the defendant first served,3 8 and does not require 
Service of copy on any of the subsequent defend¬ 
ants, where the defendant first served appears;89 
and, accordingly, one attacking the validity of a 
Service on the ground that he was not served with 
a copy of the petition must show that he was the 
defendant first servecL^® 

Time of service. Under a statute permitting the 
filing of a complaint after service of summons, a 
copy of the pleading need not be served contempo- 
raneously with the summons,but if served there- 
with will not render the service bad,^2 gyen though 
the copy attached is wanting in requisite jurisdic- 
tional allegations.'** 

b. Bequisites of Copy 

The Service Is not rendered fatally defective because 


of differences between the orlglnal pleading and the copy 
served uniess the defendanVs substantiai rights are af- 
fected. 

It has been held that service vrill not be set 
aside because of differences between the origana! 
pleading and the copy served uniess the substan¬ 
tiai rights of defendant are affected.'*^ While the 
statute may not require the petition or the proc- 
ess to be in more than one language, a valid Serv¬ 
ice may require delivery by the sheriff o-f a copy 
of the papers in two languages.^5 

Certification. Uniess required by the statute, the 
copy of the pleading need not be certified;46 but, 
where required, service of an uncertified copy^T 
or of a copy merely certified to state the nature of 
the demand48 be insufficient. Where the stat¬ 
ute requires a certified copy of the petition to be de¬ 
livered with process served outside the county 
where the suit is pending, it is unnecessary to serve 
such a copy on a defendant who is a resident of 
the county in which the suit is brought;^^ hence 
a certified copy of the petition need not accompany 
a citation when the petition alleges that defendant 
is* to be found in the county where the suit is 
brought and he is found there.^® 

After amendment of the original pleading, Serv¬ 
ice of a copy of it is not sufficient.®^ 

§ 38. Acceptanoe or Acknowledgment of 

Service 

a. In general 

b. By agent or attorney in fact 

c. Form and requisites 


den V. Brown, 64 P.2d 237, 88 TJtah 
294. 

8 ^ Or.—^Lane v. BaJl, 160 P. 144, 
163 P. 976, 83 Or. 404. 

50 C.J. p 484 notes 26, 28. 

Service of pleadln^rs senerally see 
PleadinfiT SS 407-417. 

33. Wash.—^McHugrli v. Conner, 122 
P. 1018, 68 Wash. 229. 

50 C.J. p 484 note 29. 

▼alid Service lield xnade 

(1) Wliere process, conslstin^r of 
summons and complaint. Is person- 
ally handed to, and left with, a de¬ 
fendant, valid Service has been 
made.—Sorrell v. Superior Court in 
and for Los Angreles County, 166 P. 
2d 89. 78 iChlJLpp.2d 194. 

<2) Wliere a copy of a complaint 
was served on the agent of a rail- 
road company, together with notice 
of hearlng, even though neither the 
notfce nor the complaint were ad- 
dressed to receivers of the rallroad 
by name, si^ service was sufficient 
•notiee to them to give the oommis- 


sion jurisdiction to require construc- 

tion of a depot.—^Lusk v. State, 160 

P. 161, 47 Okl. 648. 

3^ Wash.—^McHugh v, Conner, 122 
P. 1018. 68 Wash. 229. 

35. N.T.—Leighty v. Tlchenor, 169 
K.T.S. 467, 173 App.Div. 228. 

50 C.J. p 486 note 31. 

36- Mo.—McPherrin v. Lumbermen^s 
Sxapply Co., 242 S.W. 136, 211 Mo. 
App. 385. 

37- Mo.—Collier v, Catherine Uead 
Co., 106 S.W. 971, 208 Mo. 246. 

38. Mo.—^McPherrin v, Liumbermen*s 
Supply Co., 242 tS.W. 136, 211 Mo. 
App. 386. 

39. Mo.—^McPherrin v. Liumber- 
men*s Supply Co., supra. . 

40. Mo.—Cblller v, • Catherine Lead 
Co., 106 S.W. 971, 208 Mo. 246. 

41. lowa.—'Hlngstad v. Hanson, 130 
ISr.W. 146, 160 lowa 324. 

60 C.J*. p 485 note 49. 

42. U.S.—Goodman v, Ft, Collins, 
Colo., 164 P. 97.0, 91 C.C.A. 98. 
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Pa.—Curry v. Phoenixville, etc., R. 
Co., 26 Pa-Dist. 802. 

43. U.S.—Groodman v. Pt. Collins, 
Colo., 164 P. 970, 91 aC.A. 98. 

44. Cal.—^McGlnn v. Hees, 165 P. 
52, 33 Cal.App. 291. 

46. La.—^Fleming v. Conrad, 11 
Mart 301. 

50 C.J. p 485 note 37. 

46. Wash.—Rauch v. Zander, 246 P. 
17, 138 Wash. 610. 

47. Tex.—^Leard v. Z. D. & J. W. 
Agnew, Civ.App., 146 S.W. 682. 

48. Tex.—^Kimmell v. Bdwards, Civ. 
App., 193 S.W. 363, rehearlng de- 
nied 194 S.W. 168. 

49. Tex.—Cauble V. Key, Clv.App., 
266 S.W. 664—^Brummer v. Moran, 
102 S.W. 474, 46 Tex.Clv.App. 410. 

50. Tex.—Cauble v. Key, Civ.App., 

266 S.W. 664. ■ ' 

61. Tex.—^Baker v. Bahn, CivApp.» 

161 S.W. 443. 

50 C.J. p 485 nqte 46. 
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d. Time 

e. Proaf 

a. ]ji (Stoneial 

An acknowledgment or acceptance of servIce wlthin 
the Jurisdiction Is the full equivalent of actual personal 
Service, and renders such servIce unnecessary, but it 
does not constitute an appearance or waive any right 
of defense, nor does it waive the Issuance of process or 
the right to object- that It was not timely served. The 
authorities are not in accord as to the effect of the mere 
acceptance of a writ beyond the Jurisdiction of the court. 

An acknowledgment or acceptance of Service 
within the j'urisdiction is the full equivalent of ac¬ 
tual personal Service, ^2 especially where such ' ac¬ 
ceptance of Service is fortified by actual partici- 
pation in the suit to its conclusion,^® and renders 
such servioe unnecessary and statutes providing 
for acknowledgment of Service are declaratory of 
the common law.^® An acknowledgment of “due 
Service” includes an acknowledgment both of a 
proper manner and a proper time of Service.^® An 
acknowledgment of Service does not constitute an 
appearance®*^ or waive any right of defense,®® nor 
does it waive the issuance of process®® or the^ right 
to object that it was not served the requisite time 
before the appearance term;®® the fair meaning 
of an acceptance of Service minuted upon the cita- 
tion is that the signers 'thereof admit the Service 
with the same effect it would have if made on each 
of them by an officer, and nothing mpre.®i It 
serves the same purpose as the return made on a 
summons served by the sheriff in supplying proof 


of Service.®* 

Outside jurisdiction of court. The authorities 
are not in accord as to the effect of mere accept- 
ance of Service of a writ beyond the jurisdiction 
of the court,®® but the weight of authority ap- 
pears to support the view that such acceptance is 
not equivalent to an appearance®^ and has no ef¬ 
fect other than that of personal Service outside the 
jurisdiction,®® although it has been held, in some 
cases, equivalent to personal Service within the 
state.®® An acknowledgment of such Service may 
be so worded, however, as to constitute a waiver 
and be legally sufficient to confer jurisdiction,®*^ 
and it has been held that an acceptance of Service 
out of the state which includes an extension of 
time to answer the complaint will give personal 
jurisdiction.®® 

b. By Agent or Attomey in Fact 

An acknowledgment of Service of process by an agent 
expressly authorlzed to make such acknowledgment Is 
sufficient, but the authority of an agent to make the 
acknowledgment must be specially conferred and must be 
shown; and acceptance by one acting without authority 
Is insufncient, although an unauthorized acceptance may 
be ratifled. 

An acknowledgment of Service of process by 
an agent expressly authorized to make such ac¬ 
knowledgment is sufficient;®® but the authority of 
an agent or attorney in fact to make such ari,ac¬ 
knowledgment must be specially' conferred' and 
must be shown,*^® and such authority cannot be 


52. U.S.—Corpus Juris guoted lu 
Zuricb. GeneraJ Acoident & Life 
Ins. Co. V. Taylor, D.C.W.Va*, S8 
F.Supp. 159, 163. 

Pia.—McCord v. Smith, 43 So.2d 704. 
Ga.—^Rembert v. HUis, 25 S.K.2d 681, 
195 Ga. 807—^Redd v. Stephens, 173 
S.E. 178, 48 Ga.App. 615. 

Mont.— "ELa-eserty v. Sherburne Mer- 
cantile Co., 186 P.2d 884, 120 Mont 
886 . 

N.C.—Stevens v. CecU, 199 S.E. 161, 
214 N.C. 217. 

60 C.J. p 486 note 74. 

Acknowledgment of servIce in: 
Aetion ag-ainst Corporation see 
Corporations § 1317. 

Divorce proceedingrs see Divorce S 
98. 

53. Pia.—^McCord v. Smith, 43 6o.2d 
704. 

54. xr.S. —Corpus JUrls guoted lu 

Zurich General Accident & Life 
Ins. Co. V. Taylor, D.C.W.Va., 38 
tP.Supp. 159, 163. 

N.C.—^Moseley v. Deans, 24 S.E.2d 
630, 222 N.C. 731—Stevens v. Cecll, 
199 S.E. 161, 214 N.C 217. 

50 C.J. p 486 note 74. 

55. Ala.— Kent v. Kent; 139 So. 240, 
224 ^a. 183. 


56» Wash.—^McClellan v. Gaston, 61 
P. 1062, 18 Wash. 472. 

50 C.J. p 487 note 77. 

57. S.C.—^Donlevy v. Cooper, 11 S. 
C.L. 648. 

68 -. Pia.—Ochus V. Shel<lon, 12 Pia. 
138. 

59. Ga.—'Seisel v. Wells, 25 S.B. 
•266, 99 Ga. 159. 

60. Ga.—Bell v. Verdel, 79 S.E. 849, 
140 Ga. 768. 

50 C.J. p 487 note 81. 

61- Vt—Town of Brighton v. Town 
of Charleston, 44 A2d 628, 114 Vt 
316. 

62. Mont.—^Hagrgrerty v. Sherburne 
Mercantile Co., 186 P.2d 884, 120 
Mont 386. 

63. Ky.—Corpus Juris dted lu Herr 
V. Humphrey, 126 S.W.2d 809, 810, 
277 Ky. '421w 

Mich.—Allured v. Voller, 65 N.W. 
285, 107 Mich. 476. 

Acknowledgrment or acceptance of 
, personal Service of process <out of 
Jurisdiction In lieu of publication 
see infra 9 73. 

64. Conn.—^Harrls v. Weed, 93 . A. 
232, 89 Conn. 214. ^ 
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65. Ky.—Corpus Jnrls dted lu Herr 
V. Humphrey, 126 S.W.2d 809, 810, 
277 Ky. 421. 

60 C.J. p 487 note 84. • 

66. lowa.—Johnson v. Monell, l8 
lowa 300. 

Neb.—Cheney v. Hardlngr, 31 N.W. 
266, 21 Neb. 66. 

67. Cal.—Smith v. Moore MIIl, etc., 
Co., 281 P. 1049, 101 Cal.App. 492. 

50 C.J. p 487 note 86. 

68. TJtah.—^Myers v. Myers, 218 P.' 
123, 62 Utah 90, 30 AL.It 74. 

50 C.J. p 487 notd^88. 

69. Mo.—^Peterson v. Kansas City, 
23 S.W.2d 1046, 324 Mo. 454. 

70» Cal.—Corpus Jnrls dt^ lu 
Hunstock V. Estate Development 
Corporation, 138 P.2d 1, 6, 22 Cal, 
2d 206. ' ‘ 

Mich.—NaJdowskl v. Ransford, 227 
N.W. 769, 248 Mich. 466. 

50 C.J. p 487 note 90. 

Power of attoruey held not to ooufer 

, authority to aooept Service or re- 
ceive dtatlou 

La»—^Bolton v. Rouss, 80 Sp.. 226, 144 , 
La. 134, followed in 80 So. 227, 
i44 La. 138. 
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predicated on acts or declarations of the agentJ^ 
There is no presumption that a person who is not 
an attomey at law has authority to acknowledge 
Service of process on another person and an 
agent has no implied authority to accept such serv- 
iceJ* Acceptance hy one acting without au¬ 
thority in that respect is insufl5cient;74 but an un- 
authorized acceptance of Service may be ratified 
by a defendant in whose behalf it is madeJ® 

e. Form and Beanisites 

The acknowledgment shouid be Fn wrlting and signed, 
and may be upon a separate plece of paper, but need not 
necessarlly show the time or place of aervice. 

The acknowledgment shouid be in writing and 
signed,76 and may be made upon a separate piece 
of paper,*^*^ but not necessarily on the day on 
which Service is acknowledged.78 

Statement of time and place. It has been held 
unnecessary, where not required by statute, for the 
acknowledgment to show the time*^® or placebo 
of Service, and in any event such failure to do so 
will not be fatal on collateral attack;8l and, al- 
though required by code, such omissions in an ac¬ 
knowledgment of Service have been held to be mere 
irregularitiesS^ which may be supplied®^ or waived 
by appearance.®^ 

d. Time 

Uniess otharwlse provided by statute, acknowledg¬ 


ment or acceptance of Service may be made before the 
flllng of the declaration, complalnt, or petftion, but an 
acknowledgment made after the appearance term or 
Judgment Is a nulllty. 

Uniess otherwise provided by statute, the ef- 
fect of which may be to nullify an acknowledg¬ 
ment previously made,*® acknowledgment or ac¬ 
ceptance of Service may be made before the fil- 
ing of the declaration, complaint, or petition.*® Aa 
acknowledgment mado after the appearance tena 
is a nullity,*^ as is an acknowledgment after judg¬ 
ment** 

e. Proof 

An acknowledgment of Service Indorsed on the vrrfe 
and subscribed by the defendant, supported by proof of 
the genuineness of the defendant's signature, Is sufficient 
to Show Service. 

An acknowledgment of Service indorsed on the, 
writ and subscribed by defendant is usually helct. 
to show Service,** but it must usually be sup¬ 
ported by proof of the genuineness of the signa¬ 
ture of defendant.** .Such proof, in some juris- 
dictions, may be made by' the officer who makes; 
Service so stating in his return.*! Where not re¬ 
quired by the statute to be proved, in at least one- 
jurisdiction the signature will be presumcd genu¬ 
ine in the absence of proof to the contrary.** Proof 
of the fact of acceptance of Service made to the- 
court is as satisfactory as a retum by the sheriflT 
of the fact on the writ,** and the finding of the 


NJ".—Cleveland v. develand, 161 A. 
85, 106 KJ-Law 562. 

Power not mere aot of adnlaistra- 
tlon 

^nder statute reguliins an asr6nt*s 
authority to be ezpress and special, 
In anythinsr not a mere act of ad- 
mlnistration a power not a mere act 
of administration, and for which an | 
acrent must have express and spe- 
cial authority, is the power to re- 
ceive citation in a lawsuit.—Bolton 
V. Rouss, 80 So. 226, 144 La. 134, fol- 
lowed in 80 So. 227, 144 La. 138. 

Mich.—Najdowski v. Hansford, 
227 N.W. 769, 248 Mich. 466. 

72- Tex.—^Fowler v. Morrili, 8 Tex. 
153- 

73- W.Va.—First Nat. Bank v. Mc- 
Graw, 101 S.B. 474, 85 W.Va. 208. 

74- Mass.—^Rosenblum v. Ginls, 0 
N.EL2d 525, 297 Mass. 493. 

T&i Ga—^Ro^ers v- Bowen, 19 Ge. 
596. ■ 

50 CLJ. p 487 note 91- 
76. W.Va—Nicolas Ijand Co. v. 
Crowder, 32 6.E.2d 563, 127 W.Va 
216. , 

60 C.J. p 487 note 92l 

77- <3a--^ames v. ESdward Thomp- 
aoin Co, 87 8.B. 842, 17 GaJV.pp. 
678. 


PefendantB’ written admliMdon. In 
their attomey^s le-tter to plaintifTs 
attorney that defendants' attorney 
received copies of complaint and 
suzximons, sent to him as directed by 
defendants, evidenced plalntiff^s fuU 
compliauce with dlrectlons by caus- 
ingr delivery of such copies to agent 
appointed and empowered by defend¬ 
ants to appear and admit Service for 
them, so as to regulre them to an- 
swer complaint withln time speci- 
ded in summons after Service there- 
of under penalty of havlng default 
judgment taken against them.—^Hag- 
gerty v. Sherburne Mercantlle Co., 
186 P.2d 864. 120 Mont 886. 

78- ILI.—^Hawklns v. Boyden, 56 A. 
324. 25 ILI. 181. 

79- N.T.—White V. Bogart, 78 N.T. 
256. 

N.C.“-Nlcholson v. Cox, 88 N.C. 44, 
35 Am.IL 656. 

80. S.C.—Corpus oraris dted. in 
Abraham v. New Tork Underwrit- 
ers Ins. Co., 196 SJS. 631, 534,* 187 
S.a 70. 

50 C,J;. p 487 note 97. 

61- Cal.—Alderson v. Bell, 9 Cal. 
815. 

S.D.—Stoddard Mfg. Co. v. Mattice, 

I 72 N.TV. 891, 10 S.D. 253. 
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88. N.T.—White .v. Bogart, 78 N.T. 
256—Maples v, Mackey, 15 Hun. 
533. 

83. N.T.—Whlte v. Bogart, 73 N.T.. 
256. 

84h N.T.—'TThite v. Bogart, suprav 

85- Tex.—^McAnelly v. Ward, 12 S.. 

W. 206, 72 Tex. 342. 

50 C.J. p 487 note 4. 

86. Ga.—James v. Bdward Thomp-- 
son Co., 87 S.B. 842, 17 GaApPs. 
678. . 

87. Ga.—Bell v. Verdel, 79 S.B. 849^ 
140 Ga. 768—^Bolton v. Keys» 1443i 
S.E. 406, 38 Ga.App. 673. 

88. S.C.—State v. Cohen, 13 S.a. 
198. 

89. Utah.—Culmer v. Caine, 61 P. 
1008, 22 rutah 216- , 

60 C.J. p 488 note 8. 

90. Cal,—Alderson v. Bell, 9 Cal.. 
315. 

60 C-J. p 488 note 9. 

91- Ala.—^Norwood v. Rlddle, 9 Port. 
426—^Rowan v. 'Waliace, 7 Fort,.. 
171. 

92. lowa,—Black v. Chase, 122 N,. 
W. 916, 146 Ipwa 716. 

93- Mont.—^Haggerty v. Sherhurne» 
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court ordinarily is coriclusive,®* although, on a mo- 
tion to set aside a default, defendant has been per- 
mitted to show that the court unadvisedly “found 
■the fact.”96 

§ 39. Service Procured by Fraud or Fretense 
of Settlement 

Personal servIce Is vold if obtalned by Invelgllng or 
enticing the person to be served into the territorial JuHs- 
dlction of the court by means of fraud and deceit, or by 
trick or device; but service wMI not be held invalfd where 
defendant comes voluntarily Into the Jurlsdlctfon, even 
though he is Induced by misinformatlon to permit the 
process server to obtain an opportunity to serve which 
lie wouid not otherwlse have glven hlhri. 


Personal service is void if obtained by invei- 
gling or enticing the person to be served into the 
territorial jurisdiction of the court by means of 
fraud and deceit,^6 actual or legal,^7 or by trick or 
device,®8 and in such case defendant is not required 
to appear or defend.^® So service is void if ob¬ 
tained by securing defendanfs presence within 
the jurisdiction by means of criminal process,^ 
or by pretense of settlement,^ whether the matter 
of a settlement was first broached by plaintilf or 
defendant ;3 but it has been held that the rule is 
otherwise if there is a bona fide purpose to dis- 
cuss the matters in controversy in an attempt to 


Mercantlle Co., 186 P.2d 884. 120 
Mont. 386. 

SO C.J. p 488 note 13. 

94. IU.—^Banks v. Banks, 31 111. 162. 

95. m. —^Banks v. Banks, supra» 

96. Ala»—Gorpns Juris oited in Bx 
parte Sellers, 33 So.2d 349. 350, 250 
Ala. 87. 

Oal.—Corpus Juris guoted lu Bowes 
V. Superior Court of Alameda 
County, App., 124 P.2d 667. 

D.O.—Guardian Manag-ement Corp. 

V. Huflfman, Mun.App., 61 A.2d 472. 
m. —^Bmplre Mfg. Co. v. Ginsburg. 
253 BLApp. 242. 

lowa.—^Miller v. Acnoie Feed. 293 N. 

W- 637, 228 lowa 861. 

Ky. —Corpus Juris clted In Sutton v. 
Tuggle, 84 S.W.2d 1017, 1018, 260 
Ky. 361. 

TjSl —^Fldelity & Deposlt Co. of Md. 
V. Bussa, 22 So.2d 562. 207 La. 
1042. 

3Ilss.—Nlcholson v. Gulf, Mobile & 
Northern R. Co., 172 So. 306, 177 
Miss. 844. 

Mo.—^Mertens v. McMaJion, 66 IS.W. 

2d 127, 334 Mo. 176, 93 A.L.B. 1286. 
N.T.—Neotex Mfg. Co. v. Eidinger, 
294 N.T.S. 767, 250 App.Div. 604. 
Okl.—Corpus JUrls clted In OklaJho- 
ma Industria! Finance Corpora¬ 
tion V. Wallace, 69 P.2d 362, 363, 
180 Okl. 363—Corpus Juris guoted 
In Kelly v. Citizens Farmers Nat, 
Bank of Chlckasha, 50 P.2d 734, 
737, 174 Okl. 380. 

Pa.—^Lloyd v. Thomas, 60 Pa-Oist. & 
Co. 516, 58 Dauph.Co. 264. 

Tenn.—Taylor v. McCool. 189 S.*W. 

2d 817, 183 Tenn. 1. 

50 C.J. p 488 note 22. 

Service procured by firaud as: 

Ground for settlng aside see infra 
S 108. 

Preventlng court from taking jur¬ 
isdiction see Courts § 83 b (1). 
Traud or duress 

Courts wlU not tolerate an abuse 
of process by which a party Is 
brought wlthln jurisdiction of court 
through fraud or duress to ,obtain 
Service or confer jurisdiction in a 
partlcular county.—^In re Cash. 60 
N.E.2d 487, 383 IU. 409. appeal de- 
nled C^ush v. Metropolitan Trust Co., 


64 S.CL 613, 321 U.S. 747. 88 L.Bd. 

1060, rehearlng denled 64 S.Ct. 780, 

321 U.S. 804, 88 L.Ed. 1090. 

97. Cal.—Corpus Juris guoted In 
Bowes V. Superior Court of Ala^ 
meda County, App., 124 P.2d 667, 
668 . 

Mo.—Groce v. Skelton, 230 S.W. 329, 
206 Mo.App. 471. 

Okl.—Corpus Juris oited In Oklaho- 
ma Industrial Finance Corporation 
V. Wallace. 69 P.2d 362, 363, 180 
Okl. 863—Corpus Juris guoted In 
Kelly V. Citizens Farmers Nat. 
Bank of Chlckasha, 50 P.2d 734, 
737, 174 OkL 380. 

98. Cal.—Corpus Juris guoted In 
Bowes V. Superior Court of Ala¬ 
meda County, App., 124 P.2d 667, 
668 . 

La—Fldellty & Deposit Co. of Md, 
V. Bussa, 22 ISo.2d 562, 207 La 
1042. 

Md.—^Margos v. Moroudas, 40 A.2d 
816, 184 Md. 362. 

N.Y.—Gumperz v. Hofmann, 283 N. 
T.S. 823, 265 App.Div. 622, afflrmed 
2 N.B.2d 687, 271 N.T. 644. 

Okl.—Corpus Juris oited In Oklaho- 
ma Industrial tF^nance Corporation 
V. Wallace, 69 P.2d 362, 363, 180 
Okl. 863—Corpus Juris guoted In 
Kelly V. Citizens Farmers Nat. 
Bank of Chlckasha, 60 P.2d 734, 
787, 174 Okl, 380. 

Pa—^Lloyd v. Thomas, 60 PaDlst. & 
Co. 516, 58 Dauph.Co. 264. 

50 C.J. p 488 note 24. 

Fo^rcing defendant to enter state for 
purpose of serving process on him 
as rendering service void see su¬ 
pra 5 34 d. 

99- lowa—^Mlller v. Acme Feed, 293 
N.W. 637. 228 lowa 861. 

1. m,—^McNab V. Bennett, 66 IU. 
167. 

Ky.—Sutton v. Tuggle, 84 S.W.2d 
1017, 260 Ky. 861. 

Mo.—^Byler v. Jones, 79 Mo. 261— 
Bowman v. Neblett, App., 24 S.W. 
2d 697. 

N.T.—Williams v. Becker, 10 Wend. 
636. 

Okl.—^BerryhiU v. Stufflebean/65 P. 
2d 469, 176 Okl. 476-^Thomas v. 
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Blackwell, 46 P.2d 609, 172 Okl. 
487. 

Pa—Grusco v. Strunk Steel Co., 74 
iA-2d 142, 365 Pa 326—Loughner 

V. Hershey, 21 PaDlst 971, 39 Pa 
Co. 414—Addiciks v. Bush, 1 Phila 
19. 

Va—Wheeler v. FlintofC, 169 S.E. 
112, 156 Va 928. 

▼aUdity dependent on Itaud or had 
falth 

(1) Validity of service of process 
on resident of another jurisdiction 
obtalned whlle he was in jurisdic¬ 
tion in which served solely for pur¬ 
pose of appearing in court to answer 
criminal charge depends on whether 
defendanfs presence in jurisdiction 
was procured by fraud and . mis- 
representatioa 

Mo.—^Pfeiffep V. Schee, App., 107 S. 

W. 2d 170. 

N.D.—Ex parte Hendersen, 146 N.W. 
674, 27 N.D. 165. 

(2) So it has been held that the 
Service is valid unless the prosecu- 
tion is instituted in bad falth for the 
baxe purpose of bringlng the non- 
resident into the jurisdiction to be 
served with civU procesa—^Broaddus 
V. Partrick, 149 B.W.2d 71, 177 Tenn. 
335—^Anderson v. Atkins, 29 S.W.2d 
248, 161 Tena 187—Curtis v. Kyte, 
106 S.W.2d 234, 21 TenaApp. 115. 

8. 111.—^Emplre Mfg. Co. v. ' Gins¬ 
burg, 253 ni-App. 242. 

Mont—Corpus JUrls oited in State 
ex rei. Ellan v. District Court of 
Eighth Judicia! Dist in and for 
Cascade County, 33 P.2d 626, 530, 
97 Mont 160, 93 A.L.K. 866. 

Okl.—Corpus JUrls guoted In Kelly 
V. Citizens Farmers Nat Bank of 
Chlckasha, 60 P.2d 734, 737, 174 
Okl. 380. 

Pa.—^Lloyd V. Thomas, 60 Pa.Dlst& 
Co. 516, 68 Dauph.Co. 264. 

50 C.J. p 488 note 26. 

3. N.J.—Ultcht V. Ultcht, 126 A. 

440, 96 N.J.E<1. 688, 685. 

Okl .—CorpoM Juris guoted In Kelly 
V. Citizens Farmers Nat Bank of 
Chlckasha, 50 P.2d 784, 737. 174 
Okl. 380. 

,50 O.J. p 488 note 27. 
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reach a settlement* The rule applies where the 
parties reside in separate counties in the same state 
and venue rests on such residence, as well as where 
the parties reside in separate states.5 Aetion of a 
plaintiff in creating a debt due from defendanfs 
resident agent to defendant, who is a nonresident, 
for the purpose of attaching it, is not a fraudu- 
lent scheme or device for obtaining jurisdiction 
over defendant.6 

The fact that defendant is constantly passing 
back and forth into the jurisdiction will not excuse 
Service at a time when his presence there was in- 
duced by fraud,^ although effectual Service might 
have been made during any other visit nor will 
the fact that Service by publication will place de¬ 
fendant in the same position validate a Service 
obtained by fraud.® 

The rule applies where the fraud is that of plain- 
tifiPs agent^o or attomey,ii and although plaintiff 
had no actual knowledge of the fraud practiced on 
defendant where defendant is induced to 

come into the jurisdiction by a third person not 
in privity with, or acting in behalf of, plaintiff, 
Service is not invalid.^^ 

Service will not be held invalid where defendant 


voluntarily comes into the jurisdiction,^^ as to at- 
tend to a business in which he and plaintiff are 
interested and out of which the cause of action 
arises,i5 or to attend to his own private affairs^B 
or business matters,!*^ or where he comes at the 
request of his own attorneys to attempt to effect 
a settlement of another action,^® even though it 
may be inconvenient for him to make his defense 
in such jurisdictionis and even though plaintiff an- 
ticipated his Corning and intended to obtain Service 
on him.20 Where one is within the potential reach 
of Service of process he has no grievance if he is 
induced by misinformation to permit the process 
server to obtain an opportunity to serve which he 
would not otherwise have given him.2i Where, 
however, a defendant comes within the jurisdiction 
voluntarily under an agreement providing for a 
specific course of procedure, and submits himself 
to Service, if plaintiff afterward disregards the 
agreement the Service will be held void.22 

Questions of fact; proof. Abuse of process can 
be shown only by testimony as to the facts.23 
Whether there was fraud or deceit is a question 
of faets^ and may be inferred from facts and cir- 
cumstances.25 Courts do not look with favor on 
any form of trickery or chicanery, and any conduct 


4. U.S.—Commerclal Mut. Accident 
Co. V. Davls, Mo., 29 S.CL 446. 213 
IT.S. 245, 53 L.Ed. 782, 

5. Cal.—^Bowes v. Superior Court of 
Alameda County, App., 124 P.2d 
667. 

6. Conn,—Siro v. American Express 
Co., 121 A. 280, 99 Conn, 96, 37 A. 
LuR. 1250. 

50 C.J. p 489 note 46. 

7- N.J.—Ultcht V. XJltcht, 126 A. 
440, 96 N.J.Ea. 583. 

8. N-J.—Ultcht V. Ultcht, supra. 

9- N.J,—^Ultcht V. Ultcht, supra. 

10. IlL—Empire Mfff. Co. v. Gins- 
burg*, 263 m.App. 242. 

TTy .—Corpus Jtirls dted in Sutton v. 
Tugffle, 84 S.W.2d 1017, 1018, 260 
Ky. 351. 

50 C.J. P 489 note 32. 

11- lowa.—Crandall v. Trowbridge, 
160 N.W. 669, 170 lowa 166, Ann. 

’ Cas.l916C 608. 

1& Ky.—Cioxpus dtixls dted in Sut¬ 
ton. V. -Tuggle, 84 JS.W.2d 1017, 
1018, 260 Ey. 351. 

50 C.J. P 489 notes 32, 83. 

13. T7.S.r--Uziion Sugar Reflnery v. 
Mathieson, C.C.Hass., 24 E.Cas.lTo. 
14,3^, 2 CnO. 304. 

ILI.—Ex parte Taylor, 69 A. 663, 29 
ILL 129. 

SO CJT. p 489 note 35. 

14. lowa. — Lingo t* Reichenbach 


Land Co., 279 N.W. 121, 226 lowa 

112 . 

60 C.J. p 489 notes 37-41, 

Service on nonresident: 

Pound within jurisdiction general- 
ly see supra § 32 c. 

Suitor or wltness attending court 
see infra § 80. 

15- Kan.—lams v. Tedlock, 204 P. 

637, 110 Kan. 610. 

60 O.J. p 489 note 37. 

16. U.S.—Pltzhugh V. Reid, D.C. 
Ark,, 252 F. 234. 

17. U.S.—Case v. Smith, C.CJT.T., 
162 P. 730. 

18. lowa—^Llngo v, Reichenbach 
Land Co., 279 N.W. 121, 226 lowa 
112 , 

19- U.S.—Pltzhugh V. Reid, D.C. 
AriE., 262 tp. 234. 

3a U.S.—Case v. Smith, C.C.N.T.. 
162 P. 730. 

Pa.—^National Paper Corp. v. Scheck, 
Com.Pl., 47 Lack.Jur, 189. 

50 C.J. p 489 note 41. 

21. U.S.—Schwarz v. Artcraft Sllk 
Hosiery Mills, C.CJLN.T., 110 P. 
2d 466. 

Beason for xnle 

Persons within jurisdiction have 
unenforceable duty to suhmlt to 
Service.—Gumperz v. Hoftnann, 283 
N.T.S. 823, 245 App.Dlv. 622, affirmed 
2 N.m2d 687, 271 N.T. 644. 
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.SCtsrepreseutation of server’! Iden- 
tlty and purpose 

Service of suxnmons was held not 
invalid because procured through 
meeting arranged with defendant by 
misrepresentation of process serv- 
er’s Identlty and purpose where de¬ 
fendant was already within the jur¬ 
isdiction.—Gumperz v. Hofmann, su¬ 
pra. 

22. N.T.—Graves v. Graham, 44 N. 
T.S. 416, 19 Misc. 618. 

50 C.J. p 489 note 42. 

23. Ark.—^Robinson v. Means, 96 S. 
W.2d 98, 192 Ark. 816. 

N.T.—Allen v. Betterly, 16 N.Y.S.2d 
318, 268 App.Div. 907. 

24. N.T.—Allen v. Betterly, supra, 
60 C.J. p 489 note 43. 

25. lowsL—Crandall v. Trowbridge, 
160 N.W. 669, 170 lowa 166, Ann. 
Cas.l916C 608. 

50 C.J. p 489 note 44. 

Colnddeuce of parties and subject 
matter in criminal and dvil ac- 
tions 

Fact that there was coinddence of 
parties and subject matter In both 
criminal and civil actions, and that 
a period of only twelve days elapsed 
from flllng of the civll suit and ai> 
rest of defendant under criminal 
warrant ralsed presumption that 
plaintiff fraudulently pursued crim¬ 
inal remedy prlmarily to enable 
courts to obtain Jurisdiction over de¬ 
fendant in dvU suit.—Crusco v. 
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smacking of such improprieties will properly be 
scrutinized with jealous caution in order to pre- 
vent successful perpetration but honesty of in- 
tent on the part of plaintiff will be presumed in 
the absence of facts and circmnstances justifying 
an mference to the contrary.27 

§ 40. Operation and EfiFect in General 

Where a defendant has properly been served wIth 
process it becomes his duty to determfne whether his 
right is to be invaded by the litigation, and If so, to 
appear and plead; and, as between defendants, one 
properly served is in for every purpose connect^d with 
the action; but where an officer serves a void process, 
the Service is void. 

Since, as stated in Courts § 83 b (1), where a 
defendant has properly been served with process, 
the court has jurisdiction of his person, and since, 
as shown in Actions § 129, the action is coimnenced, 
it then becomes defendanfs duty to determine from 
the record in the cause whether his right is to 
be invaded by the litigation, and, if so, to appear 
in the action and plead therein.^^ As between de¬ 
fendants, a defendant properly served is in for 
every purpose connected with the action, and this 
applies to ali matters brought in question by the 
petition and where summonses are issued against 
ali joint obligors of a written guaranty and Serv¬ 
ice is made on all but two, one of whom is deceased 
and the other whose whereabouts are unascertain- 
able, plaintiff may proceed against defendants 
served^o Where an oflScer serves a void process 
the defect cannot be regarded as a mere irregu- 
larity, and the Service is void.31 Process for the 
seizure of property operates when and where it 
is executed32 

§ 41. Double Service 

A second service of process does not walve the flrst 


Service, and a vaiid and complete first Service Is not af- 
fected by a second service except in so far as the flrst 
Service may entitie the plaintiff oniy to a Judgment in 
rem and the second service may entitie him to a per- 
sonal Judgment. 

A second service of process does not waive the 
first service,33 and where the first one is vaiid, and 
accomplishes all the purposes for which it issued, 
it is not affected by a second service,3^ which may 
be disregarded in the absence of any showing that 
defendant was misled thereby.35 ^ second service 
will not effect a shortening of time allowed a de¬ 
fendant to do an act under the law applying to 
the first service.36 The rule that a vaiid first Serv¬ 
ice is unaffected by a second one is not applicable, 
however, where the effect of the first service was 
to entitie plaintiff only to a judgment in rem;37 
and in such case plaintiff may thereafter make per- 
sonal Service on defendant so as to obtain a per- 
sonal judgment against him.38 

§ 42. Amended and Alias Process 

After Service of process, a formai amendment does 
not require service of the amended process, but the 
amended process must be served where the original is 
defective and has been set aside or adjudged invalid, or 
when new parties are added to the writ. The original 
summons need not be served with an alias. 

After Service of process, a formai amendment 
does not require service of the amended process,®» 
and it has been held that, after a general appear- 
ance by a defendant, the court may allow the writ 
to be amended by increasing the ad damnum with- 
out further service of process;^» but the amend¬ 
ed process must be served where the original proc¬ 
ess is defective, and has been set aside or adjudged 
invalid,^! and the court may properly so order.42 
An amendment of the writ by adding new parties 


Strunk Steel Co., 74 A.2d 142, 865 
Pa. 326. 

26. Ark.—^Robinson v. Means, 95 S. 

W.2d 98, 192 Ark. 816. 

27- lowa.—Crandall v. Trowbrldgre, 
150 N.W. 669, 170 lowa 155, Ann. 
Cas.l916C 608. 

28. Nev.—^Young Inv. Co. v. Reno 
Club, 208 P.2d 297. 

29. Ohlo.—Oeese v. Murphy, 3 Obio 
Supp. 52. 

Defendant beld served as Indlvldual, 
not Corporation 

Gra.—American Fidelity & Casualty 
Co. V. Farmer, 48 SJEi.2d 122, 77 
Ga.App. 166. 

3a Ohlo.—Stlvlngr v. Anderson, 195 
N.B. 876, 49 Ohlo App. 177. 

81. Ca,—W. T. Rawleig^h Co. v. 
Greenway, 26 S.E.2d 458, 69 Ga. 
App. 690. 


.No authority to serve void process 
see supra 9 28 a. 

32. Cal.—Cecil v. Superior Court In 
and for Los Angreles County, 140 
P.2d 126, 59 Cal.App.2d 843. 

33. Wash.--Russell v. Mlllett, 55 P. 
44, 20 Wash. 212. 

50 C.J. p 488 note 16. 

34. Cal.—Andrews v. Jacoby, 178 P. 
969, 89 Cal.App. 382. 

Mich.—^Rarden v. R. D. Baker Co., 
271 N.W. 712, 279 Mich. 146, cer¬ 
tiorari. denled R. D. Baker Co. v. 
Rarden, 58 S.Ct. 16, 302 (U.S. 697, 
82 L.£d. 588. 

35. Mich.—^]^arden v. R. D. Baker 
Co., 271 N.W. 712, 279 Mich. 146, 
certiorari denied R. D. Baker Co. 
v. Rarden, 68 S.Ct 16, 302 TJ.S. 
697, 82 L.Bd. 538. 

36. Cal.—^Townsend v. Parker, 181 
P. 7^6, 21 Cal.App. 817. 


Nev.—^Mayenbaum v. Murphy. 5 Nev. 
383. 

50 O.J. p 488 note 18. 

37. Cal.—Andrews v. Jacoby, 178 P. 
969, 89 Cal.App. 382. 

38. Cbl.—Andrews v, Jacoby, supra. 

39. Ohlo.—State ex rei. Heck v. 
Sucher, 65 N.R2d 268, 77 Ohlo 
App. 267. 

60 C.J. p 489 note 50. 

Amended process grenerally se4 Infra 
99 114-115. 

40. Mass.—^Lamhert v. Aronson, 133 
N.B. 564, 248 Mass. 138, 22 AJLwR. 
3,291. 

41. Ga.—^Turpln v. Taylor,' 84 S.E. 
647, 143 Ga. 224. 

Wls.—Prentlce v. Stefan, 89 N.W. 
364, 72 Wls. 151. 

42. Ga.—^Lassiter v. Carroll, 13 S.S. 
825, 87 Ga. 731. 

60 aj. p 489 note 54. 
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requires Service on tliem.^3 Where tlie original 
process has been retumed and filed, the court, in 
the exercise of its inherent power over its own proc¬ 
ess, and as the justice and exigencies of the case 
may demand, may, on amending, order it withdrawn 
from the files and served^^ or may order an entire- 
ly new summons issued and served.^^ In those ju- 
risdictions where the summons is not a writ of 
court but is issued by plaintiff or his attomey, it 
would seem that Service of an amended summons 
on defendant would be proper, although he was not 
served with the one first issued."*® 


Where an original summons becomes functus offi¬ 
cio because of failure to serve within the time after 
its issuance prescribed by statute, if plaintiff de- 
sires the action continued he must cause alias sum¬ 
mons to be issued and served but it has been 
held under some statutes that the issuance of an 
alias summons does not extend the time within 
which Service of summons must be had after com- 
mencement of the action.*® The original sum¬ 
mons need not be served with an alias,since the 
a lii a s is a writ complete in itself.®® 


C. SUBSTITUTED SERVICE 


§ 43. In General 

In Its technlcal sense, "substituted servIce” Is Serv¬ 
ice by leavtng a copy of the pnocess at the residence or 
abode pr place of business of the defendant. This meth- 
od of Service Is purely statutory, and the provisione of 
the statute must be observed In order to make the Serv¬ 
ice effective. 

Since "substituted Service” by its very designation 
indicates a form of Service which may be used as 
a substitute for personal Service, it is obviously, 
in some respects at least, different and distinet from 
the latter.®! Nevertheless, for some purposes sub- 


stituted Service is deemed equivalent to personal 
Service®® as distinguished, for example, from Serv¬ 
ice by publication,®® which is discussed infra §§ 54- 
72. “Substituted Service” as used in its narrow 
technical sense is distinguishable from “construc¬ 
tive Service,”®* which is a broader term sometimes 
used to designate Service by publication;®® but 
“substituted Service” itself is frequently used in a 
broad sense as the equivalent of “constructive Serv¬ 
ice,”®® and has even been said to be equivalent to 
“service by publication”®'^ or has been used as in- 


43- N.T.—Concrete Pub- Co. v. 
Heed. 126 N.Y.8. 658, 70 Misa 22. 

44. Idaho.—^Ehnpire Mill Co. v. Sho- 
shone County First JudiciaI Blst. 
■Ct, 149 P. 605, 27 Idaho 400— 
Hidenbaush v. Sandlin, 94 P. 827, 
14 Idaho 472, 125 Am.S.H. 175. 

1 

45. Idalio.—Pidenbaugrh v. Sandlin, 
supra. 

46- Wash.—Boznik v. Becker, 122 
P. 593, 68 Wash. 63. 

Authority and duty to Issue srencr- 
ally see supra $ 6. 

47- N.C.—Green v. Chrismon, 28 S. 
E.2d 216, 223 ]Sr.C. 724. 

Alias process generally see supra § 
21 . 

Time of Service of process grenerally 
see supra. § 33. 

48. Cal.—^Kelly v. Ferbrache, 6 P.2d 
987, 119 CalA.pp. 629. 

49. N.y.—Godftey v. Frrett, 120 N. 
T.S^ 67; 66 MIsc. 522—^Lawrence v. 
Bernsteln, 92 N.Y.S. 817, 46 Misc. 
668 . 

6a ISr.T^-Godfrey v. Errett, 120 N. 

T.S. 57, 65 Misc. 522. 

51. “MiTtri-—^Thomas v. Hector Const. 

Coi, 12 3Sr.WJ2d 769. 216 Minn. 207. 
NJT.— J:^ek V. Wleand. 71 A.2d 911, 
7 JSuper. 501. 
mstSAOtioiL stated 

. IFersdbal servioe** ordlnarlly 
means actnal delivery of the process 
to defendaxEt In person. whlle **sub^ 
stituted Service** Implies a substitute 
fOr seMce on defendant; and, al- 


thousrh as grood as personal Service, | 
it is nevertheless a substitute. 
—^Thomas v. Hector Const Co., 12 
H.W.2d 769, 216 Minn. 207. 

52. Kan.—Board of Com’rs of La- 
bette County v. Abbey, 100 P.2d' 
720, 161 Kan. 710—^Royse v. Grage, 
42 P.2d 942. 141 Kan. 702. 

50 aj. p 490 note 67. 

53. Mo.—Mattocks v. Van Asmus, 
168 IS.W. 233, 180 Mo.App. 404. 

54L Ala.—Campbell v. State, 5 So. 

2d 466. 242 Ala.'215. ' 

lUstlnctlon sta^A 
There is a' dlstlnction between 
**substituted service** and **construc- 
tive Service,** and the former, in¬ 
cludes the act of leaving the process 
at the residence or place of busi- 
ness of the party, or of leavlng it 
with his agent or attomey, or by 
maillng it to the party, and service 
by publication alone is sald more 
accurately to be constructive serv- 
ipew—Campbell v. State, supra. 

55. IJJ3.—Harlan v. Sparks, C.C.A. 

;Nr.M., 125 P.2d 602. 

Ala.—Campbell v. State, 5 So.2d 466, 
,242 Ala. 215. 

BTUl—^ ilcGee v. McGee, 22 So.2d 788, 
166 Fla. 346—Ake v. Chancey, 13 
So.2d 6, 152 Fla. 677. 

Kan.—Connell v. Kanwa, 170 p;,2d 
631, 161 K|Ln. 649. 

N.M.—State ex rei. Truitt v. District 
Court of Nlnth JudiciaI Dlst., Cur- 
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ry County, 96 P.2d 710, 44 NJA. 16, 
126 A.Ii.11. 661. 

58. H.S.—Zuckerman v. McCulley, 
D.CMo., 7 F.R^D. 739, appeal dis- 
missed, C.C.A., 170 F.2d 1015. 

Ala.—Corpus OUrls dted lu Camp¬ 
bell v. State, 6 So.2d 466, 471, 242 
Ala. 215. 

ni.— Nelson v. Chicago, ete,, R. Co., 
80 N.B. 109, 226 111. 197, 116 Am. 
S.R. 183, 8 L..R.A..N.S., 1186. 

Ky.—^Moorman v. Taylor, 147 S.W.2d 
1021, 285 Ky. 347. 

Nev.-rZelg v. Zeig, 198 P.2d 724, 65 
Nev. 464. 

50 C.J. p 490 note 69. 

Nature and modes of service gener- 
ally see supra S 26. 

XU suit agalnst nonresideut 

Where triaJ court has jurlsdlction 
over justiclable subject matter 
which is under control of defendant 
nonresldents and statutes authorize 
substituted or constructive service 
of process in suit, which process 'as 
issued and served affords due proc¬ 
ess of law to the defendanta, the 
cQurt may proceed in the cause an<^> 
the property duly involved and, with¬ 
in jurisdiction of the court Is sub¬ 
ject to appropriate decrees in the 
cause pending flnal adjudlcation.— 
Grlbbel v. Henderson, 10 So.2d 784, 
151 Fla. 712, reheard 14 So.2d 809, 
163 Fla. 397. 

67- N.T.—Bentz ▼. Crotona 'Park 
Bealty Co;, 142 N.Y.S. 193, 81 Misc. 
864. ... 
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dusive of Service by publicationes or personal Serv¬ 
ice outside the jurisdiction,es discussed infra § 73. 
In its narrow technical sense substituted Service 
is Service by leaving a copy of the process at the 
residence or abode or place of business of defend¬ 
ant;®® and it is in this sense that the term is used 
in the ensuing discussion. 

It is within the power of the legislature to pro¬ 
vide for substituted Service in cases of necessity 


§ 43 

or if personal Service is for any reason imprac- 
ticable.®! This method of Service is purely stat- 
utory®^ and in derogation of the common law;®® 
it is a method extraordinary in character,and 
hence may be used only as prescribed and in the 
circumstances authorized by statute.®® In order for 
such Service to be effective plaintiff must bring him- 
self and his cause of action clearly within provi- 
sions authorizing it;®® and the statutory require- 
ments must be followed®*^ and, under the controlling 


58. U.S.—^Propper v. daxk, 

69 S.Ct 1333, 337 OJ.S. 472, 93 L. 
Ed. 1480, rehearing denied 70 S. 

Ct. 33. 338 TJ.S. 841, 94 L.Bd. - 

—^Thompson' v. Terminal Shaxes, 
C.C.A.MO.. 89 F.2d 652. 

X)el.—^Potter v. Potter, 2 A.2d 98, 9 
W.W.Harr. 487. 

lowa.—Allen v. Allen, 298 N.W. 869, 
230 lowa 604, 136 A.L..R. 617. 
Minn.—State v. Northwestern Nat. 
Bank of Mlnneapolls, 18 N.W.2d 
569, 219 Minn. 471. 

N.J.—^Hartman v. . GindorlPs Heirs, 
6 A.2d 686, 126 N.J.Eq. 826, re- 
versed on other srrounds Hartman 
V. Collum, 11 A.2d 67, 126 N.J.Eq. 
639. 

N.T.—^Kom V. Lipman, 94 N.E. 861, 
201 N.T. 404—Lambert v. Lambert, 
278 N.T.S. 680, 244 App.Div. 78, 
reversed on other grounds 1 N.E. 
2d 888, 270 N.T, 422—In re Secui^ 
Ity Tnist Co. of Rochester, 70 N.T. 
S.2d 260, 189 Misc. 748, reversed. 
92 N.T.S,2d 808, 275 App.EIv. 1020, 
and aiSrmed 97 N.T.S.2d 922, 277 
App.Div. 837. 

N.C.—Southern Mills v.. Armstron^, 
.27 S.E.2d 281, 223 N.C. 495, 148 
A-D.R. 1248. 

59. Mo.—^Thompson v. Terminal 
Shares, C.aA.Mo., 89 '^.26. 662. 

lowa—Allen v. Allen,' 298 N.W. 869, 
230 lowa 604, 136 A.L.R. 617. 
Mass,—G.ulda ■ v. Second Nat Bank 
of Boston, . 80 lir.E.2d 12, 828 Mass. 
100 . 

Minii.—State v., iTorthwestern' 'Nat 
Bank . of Mfnneapolls, 18 N.W.2d 
669, '219 Minn. 471. 

' ii I 

60. Ala.—Corpus Juris ' in 

Krasner v. Gnrley, 29 So.2d 224, 
227, 248 Ala. 686—Corpus j;axis 
oited In Campbell v. State, 5 So.2d 
466, 471, 242 Ala. 215. 

Del,—^McCoy v. Hlckman, 15 A.2d 
427, 1 Terry 687. , ■ 

m.—Nelson v. Chicagro, etc., R. Co., 
80 N.PHJ. 108, ,226 111. 197, 116 Am. 
S.B. 133, 8 L.ItA.,N.S., 1186. 

60 C.J. p 490 note 64. 

61. Del.—Pptter v. Potter, 2 A.2d 

93, 9 W.W.Harr. 487. j 

Mass.—Durfee v. Durfee, 200 N.B, 
395, 299 'Mass. 472. 

N.J.—Wilentz v. Edwards, 33 A,2d 
297, 188 N.J.Ea. 488. affirmed 86 A. 
2d 423, 194 N.J.Ea. 622. 


Furpotse of provisions 

(1) The purpose of the provisions 
for substituted servlce is to give the 
courts jurlsdiction of the person of 
a defendant on whom personal Serv¬ 
ice within the state cannot be eifect- 
ed.—^Rawstorne v. Magulre, 192 N.E. 
294, 266 N.T. 204. 

(2) The purpose of the statute re- 
Qulringr that nonresldent defendasts 
be actually notifled of the action 
was to prevent judgrments being ren- 
dered asrainst nonresidents without 
thelr beinsr actually apprised of the 
action and glven reasonable oppor- 
tunlty to defend such actions.— 
Eastman v. Benton, 167 So. 169, 184 
La. 620. 

(3) The purpose of substituted 
Service of process is to bring knowl- 
edge of pending litigation to defend¬ 
ant; in 'order that he may appear 
and guard his interest. 

Pia.—Clark v. .Clark, 80 So.2d 170, 
168 Pia- 731. 

Pa.—Roblnsbn v. Bobinson, 67* A.2d 
273, 862 !Pa- 554. 

SuJBlclency of notioe alToxded 
The sufflciency of a statutory sub¬ 
stitute for personal' servlce depends 
on whether It Is reasonably calculat- 
ed tb provide defendant with notice 
pf the .action, and an opportunity'' to 
be heard.—Kurilla v. Both, 38 A.^d 
862, 182 N.J.Law 218. 

62, lowa.—Jenhalne v. Graf, 283 N. 
W. 428, 225 lowa 1063—Thompson 
V. ,auher, 243 . N.W. 164, 214 lowa 
1123. 

Ky.—Odley v. Wilson, 218 S.W.2d 
17. 309 Ky.. 507. 

N^T.—^Mechanica' Nat. Bflmk of 
Trenton v. Newipan, 244 N.TJS. 
529 , 187 Misc. 587, jreyersed on 
other grounds 244 N.T.S. 901, 230 
App.piv. 833, 

N.C.—^Hbdges v. Home Ins. Co. 'of 
i N. T., 61 S.B.2d 372, 28^'Na 476. 
60 C.J. p 490 note 77, 

63. Colo.—Cariapn. v. District Court 
of City and Oounty of Denver, 180 

i P.2d 626, 116 Colo. 830. 

111.—Conley v.‘ McNliihe^ri^' -79 NJB. 

' 2d^'*645;i384 BlJ^tp. 39^f. * • 

lowa.—Jermalne v. Graf, 283 N.W. 

428, 225 lowa 1068. 

Ner.-Zeig vt Zeig, 198 P.2d 724, 66 
Nev. 464. 

|NX—Kurilla v. Both, 88 AL.2d 862. 

10 «; 


132 N.J.Iiaw 213—^Ruhle v. Caffrey, 
174 A. 204, 118 N.J.Law 240. re¬ 
versed on other grounds 180 A. 
834, 116 N.J.L.aw 617—Bckman v. 
Grear, 187 A. 666, 1-4 NJ.Misa 
807, 

Ohio.—Ruckert v. Matii Bealty Co., 
App., 40 NE.2d 688. 

Or.—Mutzlg V. Hope, 168 P.2d 110, 
176 Or. 868. 

Pa.—;Robinson v. Bobinson, 67 A.2d 
273, 362 Pa. 564—Corpus Juris dt- 
ed iu Williams v. Meredith, 192 A. 
924, 926, 326 Pa. 570. 

Tenn.—Corpus Juris citod In Pinker- 
ton V. Fox, 129 S.W.2d 614, 618, 
23 Tenn.App. 159. 

60 C.J. p 490 note 78. 

64. lowa.—Jermalne v. Graf, 283 N 
W. 428, 225 lowa 1063. 

65- lowa.—Jermalne v. Graf, supra. 
NT.—Mechanlcs’ Nat. Bank of Tren¬ 
ton V. Newman, 244 N.T.S. 629, 
137 Misc. 687, reversed on other 
grounds 244 N.T.S. 901, 280 App. 
Div. 833. , . , 

Or.—^Mutzig V. Hope, 168 P.2d .110,. 
176 Or. 868. 

Holley V. Gramatan Nat. Bank 
j and:Trust Co., Com.Pl., 31 Nortiu 
Co. 364. 

68.' Fla,—State v. Gray. 111 So. 242, 
'92 Fla, 1123. 

Mo.—State ex rei. TJtUltlea Power 
& Llght Corporation v. Byan, 88 
S.W.2d '167, 337 Mo. 1180. 

67. U.S.—^Harrls v. Hardeman, 
Miss.; 14 How. 334, 14 L.Ei 444.^ 
Fl€U—Napoleon B. Broward D^n- 
age Dlst. V. Certaln Lands Upon 
Which Taxes Were Due, 83 So.2d 
716, 160 Fla. 120. ' '; , 

Pa.—Hertz v, Record Publishing Co., 
Coin.Pl., 31 Erie Co. '204—^Zemaltis^ 

; < V. .Slocum, Com.Pl., 86 Luz.Lieg. 

. Reg. 191—®^lix & Snyder , Const. 

Co. V. Holcombe, Com.Pl., 97 
• Plttsb.Leg.J. 365. 

Wash.—^Dolan v. Baldz^dge, 4 P.2d 
871, 166 Wash. 69. 

True oopy 

In action to try tltle to p^ee of 
'superior court clerk, servlce by leav- 
jrvg- copy of siunmons at defendanfs 
last residence. is .fataJly defeptlye, 
where copy does not piirport to be 
slgned by clerk or where copy is not 
'esdentiatlly a true copy.—McLeod v. 
Peaz^orVjlSl S.E. 763, 208 N.C. 589. 
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decisions, must be followed strictly,®* faithfully,®® 
fully,*^® literally,*^! or at least substantially.'^^ Any 
substitute Service otber than that authorized by the 
statute is ineffective.7S 

Service is complete when all the required acts are; 
done.'^^ So, if all that the statute requires is done, 
it is immaterial that defendant in fact receives no 
actual notice thereof;^^ and the fact that he does 
not thereafter personally receive the papers which 
were so served^s or that he receives them at a late 
date77 ordinMly does not affect the validity of 
the Service./Converscly, if the statute is not com- 
plied with it is of no avail that defendant does in 
fact receive actual notice of the action'^5 unless the 
statute provides that such actual notice renders the 
Service suflSicient.^^ Nevertheless, it has been said 
that Service ninder such a statute should be of such 
a character as to make it reasonably probable that 
defendant will re<^ive actual notice ;80 and, where 
the circumstances are such that it is apparent that 
defendant cannot be notified of the Service by the j 
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person with whom the process is left, the Service 
is insufficient.8i 

Where altemative methods are provided for, 
plaintiff may not arbitrarily select any one of the 
altematives regardless of the facts or regardless 
of his knowledge that the selected method will prove 
ineffectual to give defendant notice whereas one 
of the other permitted altematives would give no- 
tice.82 Where a general statute governing proc¬ 
ess in a particular court provides for Service ei- 
ther personally or b}^eaving it at defendant’s res- 
idence, a statute governing process in a particular 
form of action in such court and providing merely 
for Service on defendant will not be construed as 
excluding residential service.83 A statute providing 
for two days' notice before appearahce in cases of 
personal Service has been held to apply to sub- 
stituted service.84 When a particular mode of 
procedure is provided in cases where a defendant 
is absent from the jurisdiction at the time of com- 
mencing the action, leaving a copy of the process 
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Service lield luTalid 

Where Service of summons In dvll 
action was attempted pursuant to 
statute providing: that a copy there- 
of znay be left at house of defend- 
ant’s usual abode with a person of 
sultable age and discretion then re- 
siding thereln, but defendant*s sev- 
enteen-year old daughter refused to 
open door and plaintiff gained ad- 
mlssion thereto by summoning and 
aoGompanying two police offlcers who 
had been asked to investigate a com- 
plalnt of alleged Juvenile delln- 
Quency by such daughter, and police 
officer without intendlng to serve 
summons or knowlng the nature of 
the paper, handed It to daughter, 
attempted Service was Invalld, since 
Service of process must be made 
hnowingly and intentionally.—^Lee v. 
Skrukrud, Mlnn., 42 N.W.2d 544. 

68. Fla.—Ogden v. Ogden, 33 So.2d 
870, 169 Fla. 604. 

Ky.—Odley v. Wllson, 218 S.W.2d 
17, 309 Ky. 607—^Maun v. Hum- 
phrey»s Adm’x. 79 S.W.2d 17, 267 
Ky. 647, 96 A.L.B. 584. 

—-Weldon v. Gandy, App., 195 So. 
655. 

Mfnn.—^MacLean v. Lasley, 232 IT.W. 

632, 181 Minn. 379. 

Mo.—State ex rei. 'Utilities Power & 
Ught Corporation v. Hyan, 88 S. 
Wl2d 157, 337 Mo. 1180. 

N.T.—Air Condltioning Training 

Corp. V. Pirrote, 60 N.T,S.2d' 35, 
270 App.Div. 391. 

N.C.—Hodges v. Home Ins. Co. of 
N. T., 61 S.E.2d 372, 232 N.a 475. 
Wis.—Caskey v. Petersdn, 263 N.W. 
658, 220 Wls. 690. ' 

6^ Hev.—Brodthaxik v, Second Ju- 
dlclal Dlst. Court in and for Was- i 


hoe County, Nev., 201 P.2d 299, 66 
Nev. 781. 

70. m. —Werner v. W. H. Shons 
Co., 173 N.E. 486. 341 111. 478. 

N.J.—^Kurilla v. Roth, 38 A.2d 862, 
132 ISr.J.Liaw 213—^Ruhle v. Caf- 
frey, 174 A 204, 113 N.J.Law 240, 
reversed on other grounds 180 A 
834, 115 * N.J.Law 617—^Eckman v. 
Grear, 187 A 666, 14 ^.J.Misc. 807. 

71. U.S.—Pen-Ken Gas & Oil Cor¬ 
poration V. Warfleld Natural Gas 
Co., C.CA.Ky., 137 P.2d 871, cer¬ 
tiorari denied 64 S.Ct 431, 320 U. 
S. 800, 88 L.Ed. 483, rehearing de¬ 
nied 64 S.Ct. 634, 821 U.S. 808, 88 
L..Ed. 1089. 

Ky.—^Moorman v. Taylor, 147 S.W. 
2d 1021, 285 Ky. 347. 

72. U.S.—Pen-Ken Gas & Oil Cor¬ 
poration V. Warfleld Natural Gas 
Co., C-CAKy., 137 P.2d 871, cer¬ 
tiorari denied 64 S.Ct 431, 320 U. 
S. 800, 88 L.Ed. 483, rehearing de¬ 
nied 64 S.Ct 634, 321 U.S. 808, 88 
LJEid. 1089—^Zuckerman v. McCul- 
ley, D.C.M 0 ., 7 F.R.D. 739, appeal 
dlsmissed C.C.A, 170 F.2d 1016. 

lowa.—Coster v. Jensen, 267 N.W. 
30S, 218 lowa 1216. 

Ky.—^Moorman v. Taylor, 147 'S.W. 

2d 1021, 286 Ky. 347. 

60.C.J. p 491 note 79. 

7^ N.T.—^Roblnson v. Five One 
Pive Associates Corporation, 46 
KT.S.2d 20, 180 Misa 906. 

74. N.T.—^Dealer's Lumber Corp. v. 
Staufifer, 218 N.T.S. 464, 128 Misa 
368. 

Ferlod of graoe 

The ten-day period followlng 
proof of substituted Service rcQUlred 
by stfi\.tute before Service is deemed 
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complete is slmply a matter of grace 
to allow actual notice to be brought 
to defendant before the beg^lnning 
of twenty 7 day period allowed de¬ 
fendant to answer.—rColonial Dis- 
count Co. V. Martel, 73 3Sr.T.S.2d 8. 

76. Ind.—^Ettlnger v. Robblns, 69 
, N.B.2d 118, 223 Ind. 168. 

Mi nn .—^Peterson v. W. Davls dt Sons, 
11 N.W.2d 800, 216 Minn. 60—Mac- 
Lean v. Lasley, 232 HW. 682, 181 
Minn. 379. 

Wash.—^Larson v. Zabroski, 162 P. 
2d 164, 21 Wash.2d 672* opinion 
adhered to 166 P.2d 284, 21 Wash. 
^d 672. 

^^C.J. p 491 note 80. 

76. Ga.—^Betton v. Avery, 188 S.E. 
901, 188 Ga. 569. 

77. Ga.—^Bowden v. Davlson-Paxon 
Co., 31 S.E.2d 83, 71 Ga-App, 879. 

78. lowa.—Coster v. Jensen, 257 N. 
W. 303,'218 lowa 1216. 

Utah.—^Booth v. Cyockett 173 P.2d 
647, 110 Utah 366. 

60 C.J. p 491 note 81. 

79. Hawaii.—^Richardson v. PaJi, 34 
Hawall 328. 

80. Ky.—Schaaf v. Brown. 3Qi0 S.W. 
2d 909, 304 Ky. 466. 

81. Fla.—Clark v, Clark, .3 So.2d 
170, 168 Fla. 731. 

With whom copy should be left see 
infra § 48. 

82. Cal.—People v. One 1941 Chrys¬ 
ler 6 Tpur Sedan, 183 P.2d 368, 81 
CalApp.2d 18. 

83. 'Ohlo.—^Fres^tag ▼. iSreytag, 13 
Ohio Supp. 146. 

84. Mich.—^Zimmerman v. May, 176 
N.W. 137, 208,, Mich. 65. 
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at his residence is not good personal Service. 8® If, 
tinder statutory authority, a private person under- 
takes to serve the process he is, like the sheriff, 
agent for plaintiff for that purpose only.®® 

Rules of statutory construction. As a general 
rule statutes or court niles authorizing substituted 
Service must be strictly construed,®^ although it 
has been said that a statute providing for such 
Service should be liberally construed.88 The con¬ 
struction and application of the statutes or court 
rules must comport with the fundamentals of due 
process,8® and they should be construed sensibly 
and applied only in a reasonable way^O and in a 
manner consistent with their purpose.^i Provisions 
should not be read into such statutes which are 
not expressly stated therein or necessarily implied.82 
Under the rule that a statute will be construed to 
uphold its validity wherever possible, discussed in 
Constitutional Law § 98, a statute providing for 
Service on an agent of a nonresident will be con¬ 
strued to mean a nonresident of the county but 
a resident of the state, where to construe it to mean 
a nonresident of the state would render it xmcon- 
stitutional.®8 


§ 44. When Authorized 

Substituted servlce Is effective only If tlve statutory 
requlrements as to Inability to flnd or serve the defend¬ 
ant personally are met. 

Depending on the terms of the statute, it has been 
held that substituted Service is to be used only when 
defendant cannot be found personally,®^ where de¬ 
fendant seeks to evade personal Service,®® or where 
defendant cannot be served personally although 
he is not guilty of self-concealment.®® 

Knowledge of, or effort to ascertain, defendanfs 
location. Under some statutes, in order to justify 
such Service, all eiforts to locate defendant must 
have been made,®*^ and the Service is invalid if his 
location could in fact have been readily discov- 
ered.®8 Under other statutes, however, knowledge 
of defendanfs whereabouts does not prevent sub- 
stituted Service where defendant cannot with the 
exercise of due diligence be served within the 
state.®® Qearly, where it appears that plaintiff 
has made diligent efforts to serve defendant, and 
cannot leam of his whereabouts, the order for sub¬ 
stituted Service is proper.^ 


85. N.H.—Currier v. Gllman, 56 N. 
H. 364. 

86. Wash.—Washinfirton Mill Co. v. 
Marks, 67 P. 666, 27 Wash. 170. 

87. Colo.—Carlson v. District Court 
of City and County of Denver, 180 
P.2d 625, 116 Colo. 330. 

111. —Conley v. McNamara, 79 Nr.El.2d 
645, 334 I11.APP. 396. 

lowa.—Thompson v. Butler, 243 N. 
W. 164, 214 lowa 1123. 

Bly.—^Haire v. Chilson, 200 S.W.2d 
107, 304 Ky. 119—Greene v. Com- 
monwealth, by Marshall, 122 S.W. 
2d 623, 275 Ky. 637. 

Nev.—Zeiff v. Zeifir. 198 P.2d 724, 66 
Nev. 464. 

N.J.—Kurilla v. Roth, 38 A.2d 862, 
132 N.J.Iiaw 213—Ruhle v. Caf- 
frey, 174 A. 204, 113 N.J.Law 240, 
reversed on other srounds 180 A. 
834, 116 N.J.Iiaw 517—Bckman v. 
Grear, 187 A. 666, 14 N.J.Mlsc. 807. 

N.M.—^Murray Hotel Co. v. Goldlnsr, 
216 P.2d 364, 64 N.M. 149. 

N.T.—^Robinson v. E^ve On6 E^ve As¬ 
sociates Corporation, 45 N.T.S.2d 
20, 180 Misc. 906—^In re Bloss* 
Will, 226 N.T.S. 441, 130 Mlsc. 786. 

Ohlo.—^Ruckert v. Matii Realty Co., 
App., 40 N.B.2d 688. 

Pa.—Oorpiis SwAb dted In Williams 
V. Meredith, 192 A. 924, 825, 326 
Pa. 570—Corpus Juris dted in 
Hughes V. Hu£rhes, 158 A. 874, 875, 
306 Pa. 75. 

Tenn.—Corpns Juris dted In Plnker- 
ton V. Pox, 129 S.W.2d 614, 618, 
23 Tenn.App. 159. 

Yt.—^Brammail v. LaRose, 165 A. 


916, 106 Vt. 346, followed in 166 A. 
918, 105 Vt. 352. 

60 C.J. p 491 note 84. 

Construction with refarenoa to othar 
statutes 

ReSnactment of provision of dvil 
practice act relatlngr to manner of 
maJcing’ substituted Service was not 
necessarily reafflrmation of all of 
provisions of statute authorizing: 
substituted Service.—^Midvale Paper 
Board Co. v. Cup Craft Paper Cor¬ 
poration, 19 N.Y.S.2d 135, 173 Mlsc. 
786.. 

88. U.S.—^Zuckerman v. McCulley, 
D.C.MO., 7 F.R.D. 739, appeal dis- 
mlssed C.C.A.. 170 r.2d 1016. 

89. N.J.—Kurilla v. Roth, 38 A.2d 
862, 132 N.J.Law 213. 

9Q. N.T.—^Robinson v. Pive One 
Five Associates Corporation, 45 N. 
T.S.2d 20. 180 Misc. 906. 

91. Pa.—Robinson v. Robinson,* 67 
A.2d 273, 362 Pa. 664. 

92. Ky.—Mann v. Humpbrey's 
AdmX 79 S.W.2d 17, 267 Ky. 647, 
96 A.L.R. 584. 

93. 111.—Joel V. Bennett, 116 N.E. 
5, 276 ni. 537. 

50 C.J. p 491 note 86. 

94. xr.S.—«pielbergrer v. Llttle. D.C. 
N.T., 77 P.Supp. 146, reversed on 
other grounds C.C.A., Spielberger 
V. Textron Inc., 172 F.2d 85. 

50 C.J. p 491 note 89. 

95. N.T.—In re Bloss’ Will, 226. Nl 
T.S. 441, 130 Mlsc. 786. 

50 O.J. p 491 note 91. 
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98. N.T.—^Le Roy v. Squires, 50 N. 
T.S.2d 576. 

97. Hawali.—^Robinson v. McWayne, 
35 Hawail 689. 

lowa.—Corpus Juris dted in Coster 

V. Jensen, 267 N.W. 303, 304, 218 
lowa 1215. 

98. lowa.—Coster v. Jensen, 267 N. 

W. 803. 218 lowa 1215, 

99. N.T.—^Nesl v. Helmann, 33 N.T. 
S.2d 659, 178 Mlsc. 195. 

TThder former statute providing: 
for substituted Service only in case 
the place of defendant's sojoum 
could not be ascertained, the Service 
was invalid if his location could in 
fact have been readily ascertained. 
—^Nesl V. Helmann, supra—^McEOL- 
fatrick v. Sire, 120 N.T.S. 64—60 C.J. 
p 491 notes 93, 94. 

1- N.T.—^Bartley v. Gordon, 12 N.T. 
S.2d 347, 257 App.Div. 895—Bishop 
,v. Hugrhes, 102 N.T.S. 596, 117 
App.Div. 426. 

Defendant in armed foroes 
Where a defendanfs present loca¬ 
tion was unkpown because he was 
somewhere with armed forces, the 
allegred fact that plaintil£'s proposed 
cause of action agrainst defendant 
was for personal injurleb, and that 
defendant was insured agrainst lia- 
bllity so that action would probably 
be defended by an Insurer, would not 
authbrlze substituted Service of 
^mmons.—^RoblnsoU ir. Elve One 
Five Associates Corporation, 45 N.T. 
S.2d 20, 180 Mlsc. 906. 
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Existence of cause of action. Under some stat- Substituted service against a resident defendant 
lites substituted Service may not be made on a non- is proper.^ Such service, in its technical sense, as 

resident defendant unless a cause of action appears distinguisbed from service by publication, cannot 

to exist against him.^ be employed against nonresidents^ or outside the 

On One personally hefore couTf, Under a statute territorial limits of the state,® at least in actions 

to such effect, when a party is personally before based on ordinary money demands^ or to determine 

the court either because he instituted the proceeding' purely personal rights and obligations,® except 

or because he had personal service of the original where and to the extent that a resident ag^ent of 

process of the forum, all action taken thereafter in ^ nonresident may by statute be subject to such 

that proceeding or supplementary thereto may be service under the rules discussed infra § 50. Sub- 

begun by substituted service.^ stitiited service is not available against one who 

is at the time immune from any civil process.® 

§ 45. Against Whom Available 

Substituted service cannot be employed against a R 45 , ServicC on Several DefendantS 
nonresident except to the extent that a resident agent of ^ 

a nonresident may be made subject to such service. Where several defendants are to be served by sub- 

& XT.S.—Frawley v. Chakos, I>.C France, at whlcli time substituted substituted service of siimmons on 


Wis-, P.2d 373. 

3. Ala.—CatQpbell v. State, 6 So.2d 
466, 242 Ala. 215. 

Aetioa to obialn new tarlal 

In action «ig-alnst forelgrn Corpora¬ 
tion to obtaln a new trlal of action 
in whlch Corporation at a prevlous 
term of court had obtained a Judg- 
ment against plaintiff, suznmons Is- 
sued and executed pursuant to stat¬ 
ute provlding for Service of sum- 
taons on a nonresident was not sub¬ 
ject to motion to quash on ground 
that plaintlff sought to obtaln a 
Judgment in personam against non¬ 
resident Corporation.—South v. WU- 
liamson Dealers Corp., 183 S.W.2d 
634, 238 Ky. 557. 

4. Me.—Abbott v. Abbott, 64 A 615, 
101 Me. 343. 

Personal representatlva 

Process may be executed on per¬ 
sonal representative by substituted 
Service.—Haller v. Digman, 167 S.E. 
693, 113 W.Va. 240. 

5. XT.S.—Hensley v. Green, D.C.S.C.i 
36 P.Supp. 671. 

N.T.—-Pawstome v. Magulre, 269 N. 
Y.S. 39, 240 AppJ>iv. 1, afflrmed 
192 N.E. 294, 266 N.T. 204— 

Thompson v. Mundheim, 43 N.T.S. 
2d 632, 180 Misa 1002, affirmed 45 
N.T,S.2d 412, 266 App.Div. 1001. 

50 aj. p 492 note 98. 

Mere iransactloiL of ImsiiLess In 
State by nonresident natural persons 
does not imply consent to be bound 
by process of its courts.—^Hensley 
V. Green. D.C.S.C., 36 F.Supp. 671. 
Place of xesidenee or doxolcUe 
The place of residence, not doml- 
cfle, Controls as to right to make 
substituted Service under statute.— 
Hetson v. Sommers, 44 N.Y.S.2d 31, 
afflrmed 48 N.Y.S.2d 35. 

PexaoBJi heiXA zesldent 

(1> Evidenoe that resident, havlngr 
departed finom this country for purr 
poee of estaJblishing his dongiicile In 
Swttzerland, stopped en route In 


Service was obtained on him in New 
York under statute, was Insufflclent 
to Show effective change of domlcile, 
which requires intent to change ac- 
companied by an actual going to and 
abiding in new place, and the service 
was valid.—Alvord & Alvord v. Pate- 
notre, 92 N.T.S.2d 614, 196 Misc. 624. 

< 2 ) Substituted service was not 
rendered Invalld because plaintlff 
knew that defendant was in Trinidad 
engaged in constructing United 
States naval base, where defendanfs 
absence was only temporary and he 
returned to^ his residence in New 
York at completion of his work, 
since he was stili a resident of New 
York; and the fact that defendant 
received mali addressed to him at 
Trinidad did not change the rule.— 
Hetson v. Sommers, 44 N.Y.S.2d 31, 
afflrmed 48 N.YJS.2d 35. 

PearsoBS heid aonresldeiit 

(1) Defendant, who lived in an- 
other state, was not a resident of the 
state of the forum so as to be sub¬ 
ject to substituted service of pjroc- 
ess, notwlthstandlng he made fre- 
quent visits to the state of the 
forum under arrangement wlth hotel 
whereby he kept same room for bag- 
gage but was charged only for time 
actually in hotel, and notwithstand- 
Ing he left permanently for purpose 
of evading process.—^Rawstome v. 
Magulre, 192 N.R 294, 265 N.Y. 204. 

( 2 ) Defendant who had main- 
talned horne withln the state was 
not resident of the state so as to 
be subject to substituted service of 
process where there was no bodily 
presence in the state at time order 
for substituted service was made, 
there was no permanent place of 
abode and no domiclle within the 
state^ and .defendant and her husr 
band and children malntalned horne 
in another state.—^McCandless v. 
Reuter, 288 N.Y.S. 952, 248 AppJ>lv. 
93. 

( 8 ) Under statute provlding for 
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a ‘‘person reslding withln the state*' 
on whom plaintlff Is unable to make 
personal service of summons within 
the state, quoted phrase Includes 
bodily presence in the state; hence 
substituted service on a member of 
the armed forces who, while retaln- 
Ing his domiclle in the state, has his 
actual residence changed to place 
where he is stationed, is not proper 
since he would not be a “person re¬ 
slding within the state” within 
meanlng of the statute.—Lerman v, 
Copperman, 52 N.Y.a2d 60, 183 Misc. 
352. 

6 - N.T.—Mishkin ▼. MishMn, 47 N. 
Y.S. 2 d 614. 

7- La.—^Nelson v. Coppage, 128 So. 
529, 13 La.App. 520. 

& U.S.—Commonwealth of Een- 

tucky, for Use and Benefit of Kern, 
V. Maryland Casualty Co. of Bal- 
tlmore, Md., C-C-AKy., 112 P.2d 
352. 

Pa.—^Vaughn v. Dove, 188 A 299, 
324 Pa. 276, 107 A.L.R. 1336. 

Wis.—State ex rei. Ledln v. Davison, 
256 N.W. 718, 216 Wis. 216, 96 A 
L.B. 589. 

9- Pa.—Flster v. Bolllnger, 51 Pa. 
Dist&Co. 621, 37 Berks.Co. 7 , 58 
York Leg.Rec. 125. 

Soldler IxL actual servloe 

(1) Under a statute provlding that 
no civil process shall Issue or be en- 
forced against any person in actual 
Service of the armed forces of the 
'United States, sexvlce of process 
may not be made on such a soldler 
by servlng an adult member of 
family at his dweUlng,—Fister v. 
Bolllnger, supra. 

(, 2 ) Even apart from such statute, 
but on grounds of public iwllcy, a 
person In actual mllltary service 
overseas is not subject to process 
served by handlng a copy thereof to 
an adult member of defendanfs fam- 
Uy at his, residence, and the court 
has Power to quash E^rvlce so made. 
—^Fister v, Bolllnger, supra. 
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stituted Service, a copy must be left for each at the place 
designated by statute. 

Substituted Service, in order to be complete as 
to each one of several defendants, must be had by 
leaving a copy for each at the place designated 
by the statute.^® 

§ 47. Place Where Copy Left 

Under statutes provlding for substituted Service, a 


copy of the process Is generally required to be left at 
the defendanVs domicile, resfdence, or place of abode, 
as these terms are construed by the courts. 

The statutes generally require that the copy shall 
be left at defendant’s domicile, residence, or place 
of abode and the courts have given a great deal 
of consideration to determining the sense in which 
such statutes employ the terms “residence, 
“dwelling house,”i3 “place of abode,“usual place 
of abode,'’i5 and the sense in which such statutes 


10. Okl.-^orpiLS Jnrls OLUOted In 
Chaney v. Reddin, 206 P.2d 310, 
312, 201 Okl. 264, 8 A.L.R.2d 337. 

Pa.—Mamlin v. Tener, 23 A.2d 90, 
146 Pa.Sup6r. 693. 

50 C.J. p 492 note 2. 

Defendants in some' family 

(1) Where two defendants were 
members of the same family, Serv¬ 
ice of one copy of summons on thlrd 
member of family for both defend¬ 
ants did not comply with statute, 
and such Service was insufflcient to 
confer Jurlsdlction on court out of 
which summons issued; and a de- 
fault judgment rendered on such 
Service agrainst one of the defend¬ 
ants was void on the face of the 
record.—Chaney v. Reddin, 206 P.2d 
310, 201 Okl. 264, 8 A.Li.R.2d 337. 

(2) Service of executlon on moth- 
er wlthout leaving" copy for daughter 
living with mother and employed 
during day was not Service on 
daughter.—^Barnes v. lYeed, 173 N. 
E. 796, 342 Rl. 73. 

11. tr.S.—^Doherty v. Cremering, C 
C.A.Ohio. 83 F.2d 388. 

Ala.—Campbell v. State, 6 So.2d 466, 
242 Ala. 216. 

D.C.—Corpus Juxls oited In Halpern 
V. Gunn, Mun.App., 66 A.2d 207. 
lowa.—Ruth & Clark v. Bmery, 11 
N.W.2d 397, 233 lowa 1234. 

Kan.—^Board of Com'rs of Labette 
County V. Abbey, 100 P.2d 720, 161 
Kan. 710—^Royse v. Grage, 42 P.2d 
942, 141 Kan. 702. 

Ia.—^H ornung v. Mills, App., 7 So. 
2d 666. 

Wash.—John Hancock Mut. Life Ins. 
Co. V. Gtooley, 83 P.2d 221, 196 
Wash. 367, 118 A.L..R. 1484. 

60 C.J. p 492 note 3. 

“County of resldenoe" 

Under statute provlding that, If 
defendant is not found withln the 
county of his residence, an orlglnal 
notice shall be served by leaving a 
copy thereof at his usual placo of 
residence, etc., the term "county of 
his residence" means the county of 
defendanfs legal residence or domi¬ 
cile; the statute contemplates a 
county from which defendant may 
be physically absent.-^Ruth & Clark 
V. Bmery, 11 N.W.2d 397, 233 lowa 
1234. 

12. Pa.—^Robinson v. Robin^on, 67 
A.2d 273. 276, 362 Pa. 664—Pru- 
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dentlaJ Ins. Co. v. Himelfarb, Com. 
Pl., 35 Del.Co. 371. 

50 C.J. p 492 note 4. 

Aotual rather than oonstxuotive resi¬ 
dence 

Word "residence” wlthin statute 
permitting writ of summons, or 
complaint, If actlon is commenced by 
complaint, to be served on individual 
defendant by handing a copy at resi¬ 
dence of defendant to an adult mem¬ 
ber of family with which he resides, 
means actuaJ residence and does not 
mean constructive residence’ or dom¬ 
icile.—Robinson v. Roblnson, 67 A. 
2d 273, 362 Pa. 664. 

13. Or.—^McFarlane v. Cornelius, 73 
P. 326, 43 Or. 613, 

14. 111.—Conley v. McNamara, 79 
N.B.2d 646, 334 Ill.App. 396. 

60 C.J. p 492 note 6. 

“Abode” 

(1) One's fixed place of residence 
for the time being when Service is 
made. 

Fla.—State ex rei. Merrltt v. Heffer- 
nan, 196 So. 146, 147, 142 Fla, 496, 
127 A.L..R. 1263. 

Minn.—^Berryhlll v. Sepp, 119 N.W. 
404, 106 Minn. 458, 21 L..R.A.,N.S., 
344. 

N.J.—Kurilla v. Roth, 38 A.2d 862, 
864. 132 N.J.Law 213—Feder v. 

Bodner, 28 A.2d 639, 640, 129 N.J. 
Law 173—^Leidy v. Edwards, 46 A. 
2d 723, 724, 24 N.J.Misc. 116—Au¬ 
gustus Co., for Use of Bourgeols 
V. Manzella, 17 A.2d 68, 70, 19 N. 
J.Misc. 29—^Bckman v. Grear, 187 
A. 656, 558, 14 N.J.Misc. 807. 

(2) The place where a person 
dwells. 

Mo.—L. J. Mueller Furnace Co. v. 

Drelbelbls, 229 g.W. 240, 241. 

N.J.—^Kurllla v. Roth, supra—Feder 
V. Bodner, supra—Leidy v. Bd- 
wards, supra—Augustus Co., for 
Use of Bourgeols v. Manzella^ su¬ 
pra. 

(3) A person*s dox:i^cile.—^L. J. 
Mueller Furnace Co. v. Drelbelbls, 
supra. 

(4) Where defendant is actually 

living when the Service Is made.— 
Berryhill v. Sepp, 119 N.W. 404, 106 
Minn. 468, 21 Lr.R.A.,N.S., 344—60 

C,J. p 492 note 6 [a] (1). 

(6) It‘ may Include a place in 
which defendant is not actually liv- 

io.‘;7 


ing at the time.—^Leldy v. Bdwards, 
supra. 

15. Utah.—^Booth v. Crockett, 173 P. 

2d 647, 649, 110 Utah 366. 

60 C.J. p 492. note 6. 

Compared with *^e8ldenoe” 

(1) "Usual place of abode” is 
synonsnnous with "residence.”—^Hus- 
band V. Crockett, 116 S.W.2d 882, 
886, 195 Ark. 1031. 

(2) *^sual place of abode” is a 
much more restricted term than 
"residence.” 

N.J.—Augustus Co., for Use of 
Bourgeols v. Manzella, 17 A.2d 68, 
70, 19 N.J.Misc. 29—^Eckman v. 
Grear, 187 A. 666. 668, 14 N.J.Misc. 
807. 

Utah.—^Booth v. Crockett, 173 P.2d 
647, 649. 110 Utah 366—Grant v. 
Lawrence, 108 P. 931, 983, 87 Utah 
460, Ann.Cas.l912C 280. 

Ctotnpared with “domioUe” 

(1) "Usual place of abode” has 
been held dlstinguishable f^om 
"domicile.” 

N.J.—^Bckman v. Grear, 187 A. 566, 
568, 14 N.J.Misc. 807. 

Utah.—Booth v. Crockett, 173 P.2d 
647, 648, 110 Utah 366—Grant v. 
Lawrence, 108 P. 931, 933, 37 Utah 
460, Ann.Cas.l912C 280. 

(2) It has also, however, been held 
synonymous with it—McFarlane v. 
Cornelius,,78 P. 326, 328, 43 Or. 613. 
Synonymous with “dweUlng honse” 
Or.—^McFarlane v. Cornelius, supra. 
“TTsnal plaoe of abode” 

(1) The place where a- person has 
his fixed permanent horne; the place 
to which he Intends to return.—^Mc- 
am V. Miller, 87 S.W.2d 689, 690, 183 
Ar^. 685. 

(2) The house in which one’s wlfe 

and children are living, although he 
may be absent at time of seirvlce of 
process and such absence may have 
continued over conslderable period 
of time.—^BCusband v. Crockett, 1X6 
e.W.2d 882, 886, 196 Ark. 1031— 

Shephard v. Hopson, 86 S.W.2d 30, 
32, 191 Ark. 284. 

(3) The customary or settled 
place of residence; a regular, fixed, 
and permanent re:bidence as distin- 
guished from a temporary stopplng 
or ablding place.—Caskey v. Peter- 
son. 263 N.W. 658. 660, 220 Wis. 690. 

(4) The place where defendant Is 
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employ the term "domicile,”!® and like terms.^'^ 

If defendant has not changed his domicile or 
residence he may be served there, even though he 
himself is and has been absent.^^ 

It is insufficient, however, under such a statute, 
to leave the copy at defendant^s place of business^^ 
unless, where the statute so provides, defendant’s 
residence cannot be found and the court orders 
Service at defendant’s place of business;^® nor 
is it sufficient to leave the copy at the dwelling 


house of another person,®! or at a house or hotel 
where he is temporarily stopping^^ unless defend- 
ant^s place of abode is there,23 or in defendant’s 
berth in a steamer on which he has taken passage,24 
or in a part of the house which he does not inhabit 
or fre^juent^fi or which he occupies only as a busi- 
ness office,26 or a part in which defendant has no 
interest other than the privilege of occasional use,27 
or at any other place not constituting defendant’s 
residence or domicile or abode within the mean- 
ing of the statute.28 


actually llving: at the time of Serv¬ 
ice. 

Fla.—State ex reL Merritt v. Hetfer- 
nan, 195 So. 146, 147, 42 Fla. 496, 
127 A.L..R, 1263. 

N.J.—^Kurilla v. Both, 38 A.2d 862, 
864. 132 N.J.IJaw 213--Peder v. 
Bodner, 28 A.2d 539. 640, 129 N.J. 
Law 173—^Doushnut Corporation 
of America v. Tsakirides. 1 A.2d 
467. 468. 121 N.J.Law 136—Sween- 
ey V. Miner. 95 A. 1014, 1016, 88 
NJ-Liaw 361—^Leidy v. Bdwards, 
46 .A.2d 728. 724, 24 N.J.Misc. 116— 
Angnstus Co., for Use of Bour- 
greois, V. Manzella, 17 A.2d 68. 70, 
19 N.J.Misc. 29—Eckman v. Grear, 
187 A 666. 668. 14 N.J.Misc. 807. 
Utah.—Booth v. Crocfeett, 173 P.2d 
647, 649, 110 Utah 366—Grant v. 
Uawrence, 108 P. 931, 938, 37 Utah 
450. AniL€as.l912C 286. 

Wasii.—^Dolan v. Baldridgre, 4 P,2d 
871, 873. 165 Wash. 69. 

Wis.—Caskey v. Peterson, 263 N.W. 
658, 660, 220 Wis. 690. 

Test 

Fact that many personal posses- 
sions of defendant remained at par- 
ents' horne in which defendant had 
lived prior to departure for naval 
Service, that ties of blood and af- 
fection continued. and that defend¬ 
ant freauently correaponded with 
persons at the horne, were to be con- 
sidered in determiningr where de- 
fendanfs izsual place of abode was 
within meaning of statute.—Booth 
V. Crockett, 173 P.2d 647, 110 Utah 
366. 

Tesuporary absence or break Ia coa^ 
tianlty 

Fact that a person departs from 
his usual place of abode temporarily 
does not necessarily show that he 
has ceased llvingr at usual place of 
abode within meaningr of statute 
providingr for substituted Service of 
summons; but, if the brealc in the 
continuity of his activities which 
constitute llving: at what was his 
horne Is so marked, such as an in¬ 
definite tenure of milltary or any 
duty away from that horne, the 
place where he lived would be not 
his present usual place of abode but 
a former place of abode.—^Booth v. 
Crockett, supra. 

*^Qast home*' ia not synonymous 


with '*usual place of abode.''—Wash- 
bum V. Anirle Hardware Co., 132 S. 
B. 310, 144 Va. 508. 

Efoveral residenoes 
Under the construction of the 
phrase **usual place of abode" as 
meaningr the place where defendant 
is actually livlnsr at time of Service, 
where i>ersons have several resi- 
dences which they permcmently 
maintain, occupying: one at one peri- 
od of year and another at another 
period, a summons must be served 
at the dwelling: house in which de¬ 
fendant is llvlng: at time when Serv¬ 
ice is made. 

Fla.—State ex rei. Merritt v. Hef- 
feman. 196 So. 146, 142 Fla. 496, 
127 AL.R. 1263. 

N.J.—Camden Safe Ueposit, etc., Co. 

V, Beurbour, 48 A 1008, 66 NJ.Law 
103. 

16. La.—^Rousseau v. Gavarre, 24 
Lia.Ann. 856. 

50 C.J. p 492 note 7. 

17- Ga.—Water Lot Co. v. Bruns¬ 
wick Bank, 30 Ga. 685. 

60 CJ. P 492 note 8. 

plaoe of residence” 

The term "usual place of resi- 
dence" is limited to the county of de- 
fendant*s leg:al place of residence or 
domicile.—^Buth & Clark v. Bmery, 
11 N.W.2d 397, 233 lowa 1234. 

18. Ga.—VencUble v. Long: Bealty 
Co.. 169 S.EL 822. 46 GaApp. 803. 

IlL—Glinebergr v. Evans, 93 N.E.2d 
620, 341 IllApp. 332. 
lowa.—^Mougrhan v. Mougrhan, 254 N. 

W, 828, 218 lowa 1162. 

Ua.—Homung v. Mills, App., 7 So.2d 
666 . 

60 C.J. p 492 note 9. 

Befendant In armed foroes 
lowa.—^Ruth & Clark v. Emery, 11 
N.W.2d 397, 233 lowa 1234. 

Ohlo.—Commerclal Motor Freig^ht 

Lines Co. v. Monson, 17 Ohlo Supp. 
99. 

Domicile held not abandoned 
La.—Homungr v. Mills, App., 7 So. 
2d 666. 

Temporaxy absences 

The house where a resident of the 
state habltually spends three days 
of the week, except when away on 
trips and vacations, is his usual 
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.place of abode for the purpose of 
serving: process on him.—^Dorus v. 
Lyon, 101 A 490, 92 Conn. 65. 

19. U.S.—^Doherty v. Cremering:, C. 
CAOhlo, 83 F.2d 388. 

Ala— Corpus iTnris oited In Hudson 

V. Birmingrham Water Works Co., 
189 So. 72, 73, 238 Ala 88. 

La—extern Co. v. St. Tammany Ho¬ 
tel. App., 176 So. 421. 

N.T.—^Mazer v. Gerstlnbllth, 11 N.Y. 

S.2d 392, 266 App.Dlv. 671. 

Pa—Corn, to Uso of, v. Brigham, 58 
PaDist. & Co. 271. 

50 C.J. p 492 note 10. 

20. N.T.—^Maxer v. Gerstlnbllth, 11 
N.Y.S.2d 392, 266 App.Dlv. 671. 

aL Minn.—^Beiryhill v. Sepp, 119 N. 

W. 404, 106 Minn. 468. 21 L.E.A. 
N.S., 844. 

60 C.J. p 493 note 11. 

22. Wash.—John Hancock Mut. Life 
Ins. Co. V. Gooley, 83 P.2d 221, 196 
Wash. 367, 118 AL.B. 1484. 

60 C.J. p 493 note 12. 

23. Ga—^McLeay v. Davison-Paxon- 
Stokes Co., 88 S.E. 992, 18 GaApp. 
134. 

La—^McFaddln v. Garrett, 22 So. 358, 
49 LaAnn. 1819. 

24. Mass.—Cralg* v. Gisbome, 18 
Gray 270. 

25. N.J.—Hellemann v. Clowney, 
103 A 687. 90 N.J.Law 87. 

60 C.J. p 493 note 16. 

28. U.S.—^U. S. V. N. Tully Semel, 
Ina, D.C.Conn., 88 F.Supp. 732. 
Bxtent of separation 
Where return of Service on sum¬ 
mons showed Service by leavlng: at 
usual place of abode as authorized 
by statute, but testimony showed 
that copy of summons was left in 
business ofiice of person served 
openlns ofC the opposite side of the 
common hallway from door of apart- 
ment used by him as llvlng: Quarters, 
Service dld not satisfy requlrement 
of statute.—U. S. v. N. Tully Semel. 
Inc., supra 

27. Conn.—Clover v. Urban, 142 A 
389, 108 Conn. 13. 

28« 111.—^Hiram Walker Distribut- 
Ing: Co. V. Giacone, 89 N.E.2d 748, 
339 IllApp. 279—Albers v. Bram- 
berg:, 32 N.E.2d 362, 308 IlLApp. 
463. 
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The terms "usual place of abode” and “usual 
place of residence"’ are g“enerally held to re¬ 
fer to the time of Service hence it is not suffi¬ 
cient under such a statute to- leave the copy at de- 
fendanfs former dwelling house, residence, or 
place of abode, as the case may be, after his re- 
moval there*from,30 or to leave it at defendanfs last 
address in the state before leaving for another 
state.2^ It has been held that one may have two 
or more usual places of abode for the purpose of 
serving process.®^ 

Generally speaking, unless the case comes with- 
in a statute providing therefor, leaving a copy 
at the horne of defendant is not good service.38 
Some statutes provide for the leaving of the writ 
at some public place at defendant’s dwelling or at 
some o-bvious part of the house but, where the 
statute requires the process to be left with par- 
ticular persons, merely leaving it at, or affixing it 
to, some part of the premises of defendanfs resi- 


§ 47 

dence, without delivering it to such a person, is 
insufficient.35 It has been held that leaving a 
copy with a proper person in a yard, path, or other 
part of the premises near the house or residence 
is sufficient but it has also been held necessary 
to leave it with such person at some part of the 
house.37 Leaving it with a servant on the piazza 
of the house has been held to be sufficient®^ 

A statute allowing Service by leaving a copy at 
the place of biisiness when residence cannot be 
ascertained does not apply to allow Service in this 
manner on a nonresident®® or on one not having 
a proprietary interest in the business.^0 

Concurrent requir&tnent. Where the statute re¬ 
quires other notice in addition to leaving at last 
and usual place, failure to give such notice renders 
the process invalid.'*^ 

Time for serving, When the statute provides 
that process may be left at defendanfs residence 


Ind.—^Papuschak v. Burlch, 186 N.EI. 

876, 97 Ind.App. 100. 

N.T.—Joyce v. Bauman, 166 A. 496, 
11 N.J.Misc, 237. 

Ohlo.—^Ruckert v. Matii Realty Co., 
App., 40 N.m2d 689. 

50 C.J. p 493 note 18. 

Service lield iaiSTifflolexit 

(1) Usual place of abode of de¬ 
fendant who was inducted inio navy 
was not at firrandmother’8 bome at 
whicb defendant bad Uved for slz 
montha before entezinsr military 
Service and with whom defendant 
had InfreQuently communicated aft¬ 
er inductlon, wlthln meanin^r of stat¬ 
ute providinsr for substltuted Serv¬ 
ice of summons by leaving copy of 
summons at usual place of abode.— 
Gounls V. Crockett. 173 P.2d 660, 110 
Utah 372. 

(2) Attempted substltuted Service 
made on father of emancipated mi¬ 
nor who at time was worklng on 
farm away from his father*s horne 
was ineffectual to confer jurlsdlction 
of person of minor, slnce not made 
at minor’s usual place of abode, 
which was farm horne at which he 
was worklng.—Caskey v. Peterson, 
263 N.W. 668, 220 Wls. 690. 

29. U.S.--Barle v. McVeigh, Va., 91 

U. S. 503, 23 L.Bd. 398. 

Mo.—^Madlson County Bank v. Su- 
man*s Adm'r, 79 Mo. 627. 

Neb.—^Minnesota Thresher Mfg. Co. 

V. Li*Heureuz, 118 N.W. 665, 82 
Neb. 692—^Ruby v. Plerce, 104 N. 

W. 1142, 74 Neb. 764—Seymour v. 
Street, 6 Neb. 85—Blodgett v. Ut- 
ley, 4 Neb. 25. 

W.Va.—Wllliamson v. Taylor, 122 S. 
B. 630, 96 W.Va. 246. 

3a Ark.-~McGlU v. Miller, 87 S.W. 
2d 689, 183 Ark. 685. 


IlL—Scobbie v. Burch, 86 N.B.2d 160, 
337 IlLApp. 666. 

La—^Williams & Miller v, Jones, 
App., 180 So, 140. 

Miss.—^Hendricks v. Kelloggs, 76 So. 
746, 116 Miss. 22. 

Mo.—Madison County Bank v. Su- 
man*s Adm’r, 79 Mo. 627, 

Neb.—^Minnesota Thresher Mfg. Co. 

V. L^Heureux, 118 N.W. 666, 82 
Neb. 692—Ruby v. Pierce, 104 N. 

W. 1142, 74 Neb. 764. 

Pa—^Prudential Ins. Co. v. Himel- 
farb, Com.Pl., 35 DehCo. 371. 

Utah.—^Booth v. Crockett, 173 P.2d 
647, 110 Utah 366. 

Wash.—Dolan v. Baldridge, 4 P.2d 
871, 166 Wash. 69. 

W.Va—Crouch v, Crouch, 20 S.B.2d 
169, 124 W.Va 331—Wllliamson v. 
Taylor, 122 S.B. 630, 96 W.Va 246. 
60 C.J. p 493 note 14. 

31* Pa—Robinson v. Robinson, 67 
A.2d 273, 362 Pa 664. 

32. S.C.—American Agr. Chemical 
Co, V. Smith, 176 S.ES. 276, 173 S.C. 
158. 

50 C.J. p 493 note 19. 

33. Hawall.—^Richardson v. Pali, 34 
Hawaii 328. 

Ohio.—Crane Co. v. Koper Heating 
Co., 6 N.B.2d 338, 63 Ohlo App. 
403. 

50 C.J> p 493 note 20. 

Effect of actual notloe to defendant 

While in a proper case substltuted 
Service Is sufficient if defendant ac¬ 
quires actual notice in due time, 
where It affirmatively appears that, 
unknown to defendant and durlng 
his temporary absence therefrom, a 
copy of the summons was left by the 
serving officer at defendant's horne 
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and nelther the summons nor such 
copy came to his knowledge prior 
to judgment defendant has not had 
the notice which the law requires.— 
Rlchardson v. Pali, 34 Hawaii 328. 

34. Conn,—Clover v. Urban, 142 A. 
389, 108 Conn. 13. 

60 C.J. p 493 note 21, 

35. Ohio.—^Ruckert v. Matii Realty 
Co., App., 40 N.B.2d 688. 

36, Ark.—Shephard v. Hopaon, 86 
S.W.2d 30, 191 Ark. 284. 

S,D.—^Alberts v. Brubaker, 81 N.W. 
2d 769, 72 S.D. 220. 

Wash.—Dino v. Hole, 291 P. 1079, 159 
Wash, 16. 

50 C.J. p 493 note 28. 

Degree of x^roniziiity 
Dellvery of summons to thirty- 
flve year old wlfe of defendant while 
she was on premises wlthln two 
hundred feet of house which was de- 
fendanfs usual place of abode was 
sufficient compliance with require- 
ment of statute that dellvery of 
summons should be **at'* usual place 
of abode of defendant.—Shephard v- 
Hopson, 86 S.W.2d 80, 191 Afk. 284. 

37, U.S,—iBIibbe v. Benson, HL, 17 
Wall. 624, 21 L.Bd. 741. 

88. S.C.—Bowers v. Alston, 10 S.C. 
L. 468. 

39. Pa.—^West Pennsylvanla Puel 
Co. V. Rogers, 14 Pa.Dlst. 310. 

40. Pa.—Kinpacher, etc., Sllk Dye- 
ing Co. V. Cole. 16 Pa.Dist. 1016— 
TTinn ey v. Stoer, 14 Pa.Dist 131. 

60 C.J. P 493 note 29. 

41. Mass.—Porter v. Prlnce, 74 ND- 
256, 188 Mass. 80. 

60 C.J. P 493 note 80. 
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during certain hours, Service at some other ihour 
is bad** 

§ 48. With Whom Copy Left 

Under the statutes regulatlng substituted Service, a 
Gopy of the process must generally be left with some 
designated person, such as a member of defendant’s 
famlly or a person Ilvtng at the house, and meeting cer¬ 
tain requlrements as to age, discretion, etc. 

Under most statutes providing for substituted 
Service, the copy of the process may be left only 
with certain designated persons, as a member of 
defendanf s family, or a person over a certain age 
living at the house, or a person of suitable age 
and discretion, resident therein, etc.,^^ and attempt- 
ed substitute Service which does not meet the re- 
quirements of such statutes is invalid.^^ Such stat¬ 
utes presuppose that such a relation of confidence 
exists between the person with whom the copy 
is left and defendant that notice will reach de¬ 


fendant they assume that such person will de- 
liver the process or copy to defendant^® or in some 
way give him notice thereof.^^ Nevertheless, it 
has been held that substituted Service is not de¬ 
fective because the person with whom the proc¬ 
ess is left does not understand the significance of 
the papers and is not advised to deliyer them to 
defendant.^® 

Under particular statutes it has been held proper 
to leave the copy with defendant’s wife^® or one 
representing herself to be his wife,®® with his sis- 
ter,®l his daughter,®® or daughter-in-law,®® with his 
business partner who lives with him,®^ ‘or a person 
left in charge of defendanfs residence,®® or, where 
the statute merely requires that the copy be left 
with a person of suitable age and discretion, with 
the superintendent of the apartment house in which 
defendant lives.®® Where, the statute requires 
Service on a member of defendanfs family or on a 


42. Colo.—^Ernst v. Colbum, 268 P. 
676, 84 Colo. 170. 

43. Lcu—Brannln v. Clemeuts, App., 
142 So. 621. 

50 C.J. P 493 note 34. 

(1) The term "family** ae used In 
a statute authorizing servrlce of 
process on some person of the fam- 
ily should be broadly construed. 

K.J.—SuUlvan v. Walburn, 164 A. 

617, 9 Nr.J.Misc. 280. 

Okl.—Moore y. Kasishke, 117 P.2d 
113, 189 OkL 336, 136 A-UR. 1602. 

(2) Broadly speaking, it means a 
collective body of pei'sons who Uve 
In one house under one head or man- 
ager, includlng parenta, chlldren, 
and servants, and. In some Instanc- 
es. lodgers and boarders.—Sullivan 
V. WalbtpTO, 164 A. 617. 9 N.J.Misc. 
280—50 C.J. p 493 note 34 Ia] <1). 

(3) The Word Is not confined to 
blood ■ relatives of defendant resid- 
Ing at his horne. 

N.J.—Sullivan v. Walburn, supra. 
Okl.—^Idoore ▼; Kasishke, supra. 

(4) Nor is it confined to persons 
under defendant*s control or in his 
employ; thus a wldowed mother, 
who resides with her son. Is a mem¬ 
ber of his family, within the mean- 
ing of the statute.—Ellington v. 
Moore, 17 Mo. 424. 

(5) Other decisions construing the 
Word "family** see 60 C.J. p 493 note 
34 ta]. 

ServajLts 

(1) Domestic servants living in 
the establishment are' generally re- 
garded as included in the term **fam- 
ily.** 

Ul.—^Lewis V. W^st Side Trust & 
Savlngs Bank, 2 NJBL2d 976, 286 
XlLApp. 130. 4 


N.J.—Sullivan v. Walburn, 154 A. 

617, 9 N.J.Misc. 280. 

Pa.—Waber v. Schaffhauser, 84 Pa. 

Dlst. & Co. 348. 

60 C.J. p 493 note 84 M (1). 

(2) However, servants who render 
only occasional Services and do not 
live In the, house cannot be regard- 
ed as membera of the family.—Wa¬ 
ber V. SchafChauser, supra, 

(3) So it has been held that a 
maid with no definite contract of 
employment was not a member of 
the family on whom substituted 
Service could be made.—^Thompson 
V. Butler, 243 N.W. 164, 214 lowa 
1123. 

(4) So too, a nursemaid employed 
regularly about twlce a week, but 
who .dld not reside with defendant, 
was not a person of the family.— 
Sullivan v. Walburn, supra. 

(5) Defendant*8 negro servant 
who with his wlfe resided in a sep¬ 
arate house on defendanfs premises 
was not a member of his family.— 
Moore v. Kasishke, 117 P.2d 113, 189 
Okl. 336, 136 A.L..IL 1602. 

(6) An elderly negro who was Jan¬ 
itor at defendant*s rooming house 
but maintained separate residence 
was not a person of the family.— 
Zuckerman v, McCulley, D.C.Mo., 7 
F.R.D. 789, appeal dismissed, C.C.A., 
170 P.2d 1016. 

44. Ohio.—^Ruckert v. Matii Bealty 

Co.. App., 40 N.R2d 688. 

Pa.—Sasso*s, Inc. v. Progansky, Com. 

PL, 38 Luz.Lieg.Reg. 323. 

50 C.J. p 494 note 35. 

Service held Invalld 

Service of process in two actlons 
by tacking summons to door in pres- 
ence of witness who came with con- 
stable for purpose of , later becomlng 
a statutory witness, and by serving 
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another summons on person whom 
defendant did not know, was inval- 
id, notwithstanding defendants ap- 
parently were evading Service.—^De- 
troit Trust Co. V. Doe (Agozzino), 
267 N.W. 649, 276 Mich. 607. 

45. lowa.—Thompson v. Butler, 243 
N.W. 164, 214 lowa' 1123. 

‘The relationship between t|ie per¬ 
son receiving a copy of the summons 
and the person upon whom Service is 
thereby attempted must be more 
confidential and intimate than is the 
case in most employer-employee or 
master and servant relationi^hlps in 
order that the receipt of such notice 
by the former may be deemed to be 
valld notice to the latter.**—^Moore v. 
Kasishke. 117 P.2d 113, 116, 189 Okl. 
836, 136 AL.R. 1602. 

46. La.—^Brannln v. Clements, App., 
142 So. 621. 

47. Pia.—Clark v. Clark, 30 So.2d 
170, 168 ]0ia. 731. 

48. Minn.—^Peterson v. W. Davls & 
Sons, 11 N.W.2d 800, 216 Minn. 
60. 

49. La.—^Vlnson Picolo, App., 15 
So.2d 778. 

50 C.J. P 494 note 36. 

50- Ga.—^Barton v. J. R. Watkins, 
120 S.E. 643, 31 Cla.App. 301. 

5L Pa.—Collinge v. McLenegan, 19 
Pa.Dist. 1033. i 

52. lowa.-^Moughan v. Moughan, 
264 N.W. 828, 218 lowa 1162. 

53. Okl.—Jackson v. Smith, 200 P. 
542, 83 Okl. 64. 

54. Pa.—^Bujac v. Morgan, 3 Teates 
258. 

55. La.—Sharp v. McBride, 63 So. 
892, 134 La. 249. 

56. N.T.—Spear v. De LuQue, 194 
N.T.S. 433, 118 Misc. 747, afflrmed 
197 N.T.S. 950, 204 App.Div. 876. 
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peTSon living at deferidanfs tisual place of abode, 
delivery to one 'who does not reside with defendant 
is bad.®*^ If the statute requires the writ to be left 
with a member of defendaiit’s family, it is sufficient 
to leave it with a member of the family in which 
he resides, where he has no family of his own;58 
but in the absence of such a requirement anyone 
living with’'defendant is a suitable person.59 If the 
member of the family is also plaintiff, Service by 
kaving the copy with plaintiff is bad.®® Where the 
statute merely requires the presence of some person, 
it need not be left with an occupant’of defendanfs 
abode.®! 

While it is not essential that the person with 
whom the copy is left be an adult,®^ yet, even 
though the statute is silent as to the age of the per¬ 
son with whom the copy shall be left, it must be 
construed to mean a person of such age as would 
understand what was intended to be done with the 
summons.®® 

Person in charge of husiness. Where, by stat¬ 
ute, the copy may be left at defendanfs placc of' 
business with a person in charge thereof, “person in 
charge” is held to mean one who'may be presumed 
to have been vested with some authority and to 
owe a corresponding duty to defendant.®^ 


§ 49. -^ Informing Recipient as to Con- 

tents 

There must be a compliance with a statute requlr- 
Ing that the person with whom the process Is left be 
informed of its contents; otherwlse the service is in- 
effective. 

Where the statute requires that the person with 
whom process is left be informed of its contents, 
such a pro Vision is mandatory,®® and mere deliv¬ 
ery without such informing is insufficient.®® Where 
the process is duly left with a proper person at 
defendant’s horne, enclosed in an envelope ad- 
dressed to defendant, the fact that such envelope 
is sealed does not render the Service-invalid, where 
the. papers reach defendant and he is not preju- 
diced.®7 

§ 50. Service on Agent or Attomey 

Under permissive statute, substituted service may 
in a proper case be effectpd by service of a copy on an 
agent of a nonresident or, under some clrcumstances, of 
a resident, or on the defendanfs attorney. 

While such methods of service are invalid with¬ 
out statutory authority,®® some statutes, which have 
been upheld as constitutional,®® provide for service 
on a nonresident defendant or on a resident defend- 


67. La,—Richardson v, Trustees' 
Lioan & Guaranty Oo., ^2 So. 887, 
16 La.App., 646. 

Pa.—^Prudential Ipe, Co. y. Himel- 
farb, Com.Pl.. 85 Del.Col 871. 

50 C.J. p 494 note 43. 

Belative llvlnff aeparately 

(1) Defendanfs mother, who 
maintained permanent horne, but 
who usually yisited in'defendanVs 
horne durlng- winter months, was not 
a member of defendant*s family so 
as to authorise seWlce oii defendant 
by deUvering copy of sumihons to 
mother at defendanfs resldence.— 
Cleaves v. Punk, aCwA.Okl.. 76 P.2d 
828. 

(2) Where. at time oiT servlcei of 
process, defendant*s usual place of 
abode was on flrst floor of building 
and defendant's stepdauffhter lived 
in an apartment on second ilOor and 
maintained separate llvlngr qiiarters, 
Btepdaughter was not some person 
of ‘ family wlthln statute providlnsr 
for substitute or constructive Serv¬ 
ice and attempted service by leav- 
Ing C' copy of process with step- 
daughter was a nullity.—Conley v. 
McNamara, 79 NM.2d ^«46. 884 111. 
App. 396; 

Servant 

Service of citatlon on servant not 
living- at defendanfs domicile was 
invalid.—^Richardson v. Truatees* 
Loan & Guarahty Co., 132 So. 887, 
16 La.App. 645'i. 


58. Ma,—^Pyles v. Beall, 20 So. 778, 
37 Fla. 667. 

60 C.J. j> 494 note 44. 

59. Minn.- 7 -Brigham v. Connectlcut 
Mut. Life Ins. Co., 82 N.W. 668. 
79 mnnL 860. 

60. Pa.—^Rowan v. Ryan, 5 Lack. 
Leg.3Sr. 821. , 

61. Del.—Bernhand v. Bnnis, 140 A. 

I 161, 3 W.W.Harr. 626. 

! 68. Ind.—Conrad v. Johnson, 26 Ind. 
487. 

Pa^—^Biles v. Basier, 24 Pa.Co. 3, 

60 CJ. P 494 note 47. 

63. Pa.- 7 -B:imbel v. Villella, 20 Pa. 
Co. 18—Aegan v. Tlmony, 7 Pa.Co. 

65. 

64. Pa.—^Klnpacher, etc., Silk Dye- 
Ing Co. V. Cole, 16 Pa.Dlst. 1015. 

50 C.J. p 494. note 52. 

66. Fla.—rBarwick v. Rouse, 43 So. 
768, 63 Fla. 643. 

66. Fla.—^Barwick v. House, supra. 
60 O.J. p 494 note 65. 

67. Mlnn.—^MacLean v. Lasley, 282 
N.W. 632, 181 Minn. 879. 

68. U.S.—^Hensley v, Green, D.C.S. 
C., 36 F.Supp. 671. 

Mo.—State ex rei. Mueller Baking 
Co. V. Calvird, 92 S.W.2d 184, 388 
Mo. 601. 

60 C.J. P 494 note 66. 

69. Cal.—Reynolds v. Reynolds, 134 
P.2d 261, 21 Cal.2d 680. 

50 C.J. p 494 note 57. 


;^aBonat>lenpB8 of exerclBe of polioe 
power 

(1) * State's power to confer Juris- 

[ dictlon on courts over persons of In- 
dividual nonresidents by substituted 
Service dejpends on whether such 
statute is reasonable exercise of po- 
llce power, so that if regulatlon is 
for protection of hesilth, safety, fLiid 
welfare of those within Its borders, 
rather than mere attempt to extend 
jurisdictlon of its courts over clti- 
zens beyond Its botders, state may 
legislate to that end.—Sugg v. Hen- 
drlx, <iCiA.Mlss., 142 P.2d 740. 

(2) The statut®, authorlzlng Serv¬ 
ice bn nonresident by delivery bf 
process to secretary of state, which 
takes due precautibn to Insure de¬ 
fendant of recelpt of notice and a 
reasbnable oppoftunlty to appear and 
defend, is for protection of citlzens 
-within confines of the siate and is a 
reasonable regulatlon' of the poliOe 
power of the state.—Davis v. Nu- 
gent, D.C.M1SS., 90 F.Supp. 622. 
Partlcnlar statntes held -valld 

(1) Statute authorlzlng service on 

agent employed in agency through 
which business inyolved was trans- 
acted.—Davidsbn v. Henry L. Doher- 
ty & Co., 241 N.W. 700, 214 lowa 789, 
91 A.L.R. 1808. . 

(2) Statute permltting substitut- 

ed sertice on agent of nonrei^ldent 
Individual on a cause of action aris- 
Ing out of Ibcal business. '' 


’ -iruci 
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ant under certain circumstances by Service on de- 
fendant^s agent,*^® or on the resident agents of cer¬ 
tain classes of principals,^^ or on a state officer, 
such as the secretary of state, deemed by reason 
of . express statutory provision to be defendant’s 
agent to receive process,'^^ or on an agent ap- 
pointed to receive process*^® tmder a provision re- 
quiring such appointment where defendant is do- 
ing business in the state and the business is of a 
dangerous nature and subject to the police power of 
the state.^^ 


Statutes also sometimes permit individuals to des¬ 
ignate persons on whom Service of process may he 
made in their behalf during their absence from 
the state,and the provisions of the statute al- 
lowing such designation must be observed.^® While 
it has been held that such a statute should be lib- 
erally construed in order to accomplish the pur- 
pose for which it was enacted,*^*^ it has also been 
held that such a statute is in derogation of the 
common law, and for that reason should be strictly 
construedJ® The circumstances of the case must 
fall within the terms of the statute.^» Service 


N.T.—^rnterchemlca.1 Oorp. v. Mlra- 
belli, 54 N.T.S.2d 622, 269 App. 
Biv. 224. 

TJtah.—Wein v. Crockett, 195 P.2d 

222 . 

C3) Statute autliorizing: Service on 
nonresldent by delivery of process 
to secretairy of state, wbich takes 
due precaution to insure defendant 
of recelpt of notlce and a reason- 
able opportunlty to appear In de¬ 
fense. 

■g.g.— Davis v. Nugent. D.C.Mlss., 90 
F.Supp. 622. 

MIss.—Condon v. Snlpes, 88 So.2d 
752, 205 Miss. 306. 

Service under xinoonstltiitloiial otat- 
nte 

In action against nonresldent trus- 
tee, Service of alias suznmons on 
resident agent under unconstltutlon- 
al statuto was void.—Anderson’s 
Adm*r v. Delapp, 190 S.W.2d 471, 300 
Ky. 786. 

7a Ala.—Corpus Jtizls oited in 
Campbell v. State, 6 So.2d 466, 471, 
242 Ala. 215. 

Zowa.—Davidson v. Henry Ii. Doher- 
ty & Co., 241 N.W. 700, 214 lowa 
739, 91 AUR. 1808. 

ISr.T. —^Intercbemical Corp. v. Mirar 
belli, 54 N.Y.S.2d 622, 269 App.Div. 
224. 

Fa.—^Dean v. Frank Martz Coach. Co., 
Com.Pl., 46 Lact-Jur. 42. 
irtalL —Wein v. Crockett, 196 P.2d 
222 . 

50 C.J. p 494 note 58. 

Pnrpose of statute 

The statute relatlng to Service of 
summons on a nonresldent doing 
business within the state was enact- 
ed in order to confer on the courts 
of the state personal jurisdiction 
over a nonresldent engaged in busi- 
ness In the state in any cause of ao- 
tion growlng out of the business, 
by substituted service on the person 
in charge of the local business of the 
nonresldent.—Miller v. Swann, 28 N. 
T.S.2d 247,176 Misc. 607. 

Statute ap^oahle to noaxesldeiLt as 
weU as resULent 

(1) Statote authorizing service on 
agent employed in agency through 
which biisinesa involved was trans- 


acted applles to nonresldent Individ¬ 
uals as well as to individuals who 
are resldents of state but not of 
county In which agency Is situated. 
—Gk>odman v. BCenry Li. Doherty & 
Co., 256 N.W. 667, 218 lowa 629, af- 
flrmed Henry Iu Doherty & Co. v. 
Goodman, 56 S.Ct. 653, 294 U.S. 623, 
79 Li.Ed. 1097—^Davidson v. Henry L. 
I>oherty & Co.. 241 N.W. 700, 214 
lowa 739. 91 Alr.Il. 1308. 

(2) However, a federal court heus 
held that the statute, while applica- 
ble to nonresldent corporations or 
partnershlps, cannot be constitutlon- 
ally applled to a nonresldent Indlvid- 
ual who is a Citizen of the United 
States.—Western Mut. Pire Ins. Co. 
V. Lamson Bros. & Co., D.C.Iowa, 42 
I P.Supp. 1007. 

PartnerShlp 

As used in statute provlding that 
when Corporation, company, or In- 
dividual has an office or agent in any 
county other than that in which 
Principal resides, service may be had 
on agent or derk employed in such 
office or agency, in actions growing 
out of or in connection with business 
thereof, the word “company*' in¬ 
cludes a '*partnerBhip.**—^Western 
Mut. Pire Ins. Co. v. liamson Bros. 
Co., supra. 

XTonoompUaiLoe with statuta reaulv- 
Ing designation. of agent 
Nonresldent could not defeat resl- 
dent*s rlght to claim benefit of stat¬ 
ute provlding that, when a nonresi- 
dent conducta a business within the 
state by an agent, he may be sued on 
any action arlslng out of conduct 
of such business and summons may 
be served on an agent, by falUng to 
designate an agent in accordance 
with statute.—Wein v. Crockett, 
Utah, 196 P.2d 222. 

71. Okl.—Johnson v. Martin, 68 P. 
2d 847, 177 OkL 281. 

50 aJ. p 495 note 69. 

72. Ark.—Gillloz v. Elincannon, 214 
S.W.2d 212, 213 Ark. 1010. 

Miss.—Condon v. Snlpes, 88 So.2d 
752, 206 Miss. 306. 

Pa.—^Vaughn v. Love, 188 A 299, 324 
Pa. 276, 107 AL.R. 1336. 

In actions Involving motor vehicles 
see Motor Vehicles S 602. 


73. U.S.—^Thomes v. Atkins, D.C. 

Mlnn., 52 F.Supp. 406. 

Colo.—Carlson v. Dlstrlct Court of 
City & County of Denver, 180 P. 
2d 526, 116 Colo. 830. 

Mlnn, —ICaiser v. Butchart, 266 N.W. 
826, 197 Mlnn. 28. 

74- U.S.—^Davis v. Nugent, D.C. 

Miss., 90 F.Supp. 622. 

75. N.T.—Rosenthal v. United 
Transp. Co., 188 N.T.S. 164, 196 
App.Div. 640. 

60 C.J. p 496 note 69. 

76- N.T.—^Lyster v. Pearson, 27 N. 
T.S. 399, 7 Mlsc. 98. 

77. U.S.—^Thomes v. Atkins, D.C. 
Mlnn., 52 F.Supp. 406. 

N.T.—Miller v. Swann, 28 N.Y.S.2d 
247, 176 Misc. 607. 

78. Colo.—Carlson v. Dlstrlct Court 
of City and County of Denver, 180 
P.2d 626, 116 Colo. 880. 

Ky,—^Halre v. Chllson, 200 S.W.2d 
107, 804 Ky. 119. 

79- Ky.—Greene v. Commonwealth, 
by MarshaU, 122 S.W.2d 623. 275 
Ky. 637—Viali v. Walker. 68 S.W. 
2d 416, 248 Ky. 197. 

N.Y.—^Interchemlcal Corp. v. Mira- 
belll, 64 N.Y.S.2d 622, 269 App.Dly. 
224. 

Pa.—Smlth ▼. Oook, 43 Pa.Dist A 
Co. 608. 

50 C.J. p 496 note 62. 

Aotiou growing out of automohile 
accident 

(1) Statute permitting service of 
summons on nonresldents by making 
Service on the secretary of state ap- 
plies only in action growing out of 
accident while operatlng motor ve- 
hicle and does not apply to action on 
contract.—Ask Mr. Poster Travel 
Service v. Tauck Tours, 43 N.Y.S.2d 
624. 

(2) Service of summons. In action 
against nonresldent defendant for 
abuse of process, by service on com- 
mlssloner of revenue as agent under 
statute authorlzing such service in 
action against nonresldent motorlst, 
was improper, entltling defendant to 
dismissal of cause of action, slnce 
such action could not have arlsen 
out of automoblle accident.—^Lindsay 
V. Short, 186 S.IL 239, 210 N.C. 287. 


1062 
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made in conformity with the statute is good.so but an agent within the meaning of the statute,or 
Service is not good where the person served is not where the cause of action is not connected with 


DolnfiT ov eng&ging in Imslness 

(1) One of the conditions which 
must exlst to Justlfy substituted 
Service on a local agront of a nonres- 
Ident indivldual is that such nonres- 
ident shall have engagred in buslness 
in the state.—^Interchemlcal Corp. v. 
Mirabelli, 64 N.T.S.2d 622, 269 App. 
Dlv. 224. 

(2) The phrase "engagre In busi- 
ness'* as used in the statute is eQUlv- 
alent to the phrase '‘doing: business** 
used in the statute relatinff to for- 
eign corporations.—^Debrey v. Han- 
na* 46 N’.T.S.2d 661, 182 Misc. 824. 

(3) The statutory requirement for 
dolngr buslness in the state is not 
satlsfled unless a substantlal part of 
defendanfs buslness is conducted 
within the state.—^Melvln Pine & Co. 
V. McCJonnell, 76 N-.T.S.2d 279. 273 
App.Div. 218, 10 A.L.R.2d 194. af- 
firmed 80 N.E.2d 137, 298 N.T. 27. 

(4) Nonresidents, who owned nu- 
merous bulldlngrs in the state which 
were managred for the nonresldents 
by real estate a^ents, were engragred 
in buslness within the state, within 
statute relatlngr to Service of sum- 
mons on nonresldents who engrag-e 
in buslness within the state.—^Mil- 
ler V. Swann, 28 N.y.S.2d 247, 176 
Mlse. 607. 

(6) On the other hand, where de¬ 
fendant. a Spanish wine and liquor 
dealer. did not have an office, bank 
account, telephone or directory list- 
ingr. employees, or merchandlse or 
samples of Its Products in New York, 
and was represented in United 
States by a sales representatl^e, who 
also represented a number of other 
concerns and maintalned his own 
office at his own expense, and trans- 
actions arranged by such representa^ 
tive were not blnding until approved 
by defendant In Spaln, servlce of 
process on defendant by servlng 
sales representative was Ineffectlve. 
—0’Hagan v. Caballero, 62 N.T.S.2d 
868. affirmed 69 N.T.S.2d 300. 269 
App.Div. 981. 

HavlxLgr “Office or ageiicy^ In connty 

(1) As used in the statute provid- 
Ing for substituted servlce on a Cor¬ 
poration, buslness trust, or any per¬ 
son having “an office or agency" In 
any county other than that in whlch 
the chlef officer or prlnclpal resides 
by servlng an agent or clerk, the 
words “agencsr" and “office" desig¬ 
nate a place at whlch business of the 
company or Indivldual is transacted 
by an agent.—^Johnson Preight Lines 
v. Davis, 93 S.W.2d 637, 170 Tenn. 
177. 

(2) Accordingly, a nonresident In- 
dividual engaged in transportatlon 
of freight by tnick, who had no of¬ 
fice in the county beyond rentlng 


platform space at truck terzninal, 
and wherein such nonresident main- 
tained a part-tlme solicitor of 
freight for a week and a half, did not 
have an office or agency within coun¬ 
ty so as to authorize Service of proc¬ 
ess on such solicitor.—Johnson 
Freight Lines v. Davls, supra. 
Termlnatloii of '^dolng bnsiiieBs’’ 

Where roomlng house had been 
sold and nonresident former owner 
had ceased doing business in state 
several months before action was 
commenced ag^nst her for injuries 
sustained by tenant before cessa- 
tion of doing business, Service on 
one who had formerly passed on to 
defendant rents coUected by another 
was ineffectlve to acquire jurisdic- 
tlon over person of defendant.— 
Haire v. Chilson, 200 S.W.2d 107, 304 
Ky. 119. 

Blue-Sky transaotlons 

(1) Where llcensed brokers alleg- 
edly accepted securities from In- 
vestment manager and credited man- 
ager*a account with proceeds of se- 
I curities whlch manager had secured 
from customers pursuant to con¬ 
tracta whlch constituted unregis- 
tered securities and where brokers 
allegedly had knowledge of fact, ac¬ 
tion based on theory that brokers 
had converted securities related to 
“transaction covered" by the Blue- 
Sky Law within provislon authorlz- 
ing Service on nonresident broker by 
Service on commissioner of securi¬ 
ties.—Thomes v, Atklns, I>.O.Hlnn.. 
62 F.Supp. 406. 

<2) Securities act. requlring non¬ 
resident Corporation to appolnt at- 
torney on whom process may be 
served, is not intended to confer ju- 
rlsdlctlon only on commissioner of 
securities in proceedlngs generally 
known as typical Blue-Sky suits.— 
Vogel V. Chase Securities Corpora¬ 
tion, I>.C.Mlnn.. 19 P.Supp. 564. 

(8) However, the appointment of 
commissioner of securities as agent 
for servlce of process under statute 
by nonresident issuer of securities, 
who was not engaged in selUng such 
securities within state and who had 
no office, agent, or employee thereln, 
did not constitute commissioner the 
Issuerh agent for servlce of process 
in action to recover for Issuer^s al- 
leged subsequent conversion of se¬ 
curities issued by It and purchased 
by a resident of state from a dealer 
therein who was nelther agent, em¬ 
ployee, nor representative of Issuer. 
—^Boyum v. Massachusetts Investors 
Trust, 10 N.W.2d 379, 216 Minn. 486. 

80. U.S.—Davis v^ Nugent D.C. 

MIss., 90 F.Supp. 622—Vogel v. 

Chase Securities Corporation, D.C. 

Minn., 19 F.Supp. 664. 


Minn.—Ealser v. Butchart, 265 N.W. 

826, 197 Minn. 28. 

60 C.J. p 496 note 63. 

81. U.S.—^Norwalk v. Alr-Way Elec¬ 
tric Appliance Corporation, D.C.N. 
T., 14 F.Supp. 129, reversed on oth¬ 
er grounds, C.C.A.. 87 F.2d 317, 110 
A.L.II. 183. 

50 C.J. p 495 note 64. 

Person In oharge 

(1) Under the statute providlng 
that a nonresident defendant doing 
business in the state may be served 
by leavlng a copy of the process 
with a person in charge of such 
business, the person in charge must 
be one who is vested with general 
powers of judgment and dlscretlon. 
—^Melvin Pine & Co. v, McConnell, 
76 N.T.S.2d 279, 273 APP.Div. 218, 10 
A.L.R.2d 194, affirmed 80 N.B.2d 137, 
298 N.T. 27. 

(2) A reaJ estate Corporation, 
which managed nonresident owners' 
bullding where alleged accident giv- 
ing rise to plaintiffis cause of action 
occurred, and various other build- 
ings owned by the owners, was In 
charge of the owners' business with¬ 
in the state, within statute relating 
to servlce of summons on nonresi- 
dents doing buslness within the 
stato, so that servlce of summons, 
complalnt, and noti ce on vice pres- 
ident of the Corporation was suffi¬ 
cient Service on the owners.—^Miller 
V. Swann, 28 K.Y.S.2d 247, 176 Misc. 
607. 

Tmok dxlver 

In suit for d€unages resultlng 
from drlnking part of bottle of bev- 
erage contalning spider, servlce ob- 
talned by serving summons In coun¬ 
ty in which defendant company had 
no place of business on truck driver, 
who was delivering company's Prod¬ 
ucts to persons engaged in business 
in such county, was defective, since 
statute regarding Service of sum¬ 
mons on truck drivers has appllca- 
tlon only to action for damages to 
persons or property occasioned by 
negllgent operatlon of truck.—Coca- 
Cola BottUng Co. of Southwest, Ark., 
V. Bacon, 97 S.W.2d 74, 193 Ark. 6. 
Agent for Umlted purposa 
An agent for the leasing of one 
piece of real estate and the collec- 
tlon of rents therefrom Is not an 
agent for the Service of process 
within the meaning of the statute.— 
Naughton v. McNamara, 45 Pa.I>lat. 
& Co. 135, 44 Lack.Jur. 61. 67 York 
Leg.Bec. 4. 

TermlnatioiL of agency after transao- 
tlon Involved 

Service of process on an agent In 
charge of an agency out of which 
the transaction in questlon arose is 
sufficient to confer Jurladiction as to 
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the business of the agency or does not arise out 
af the business engaged in by defendant in the 
state,Or where the process is served on an agent 
otherwise competent, but whose relations to plain- 
tiff or to the claim are such as to make it to his 
interest to suppress the fact of service.83 

Under statutes of the character under discus- 
sion it has been held proper to serve a broker for 
the sale of defendant^s land,®^ an agent for the 
collection of rents,^5 or a pilot or master of a 
boat.*® A statute providing for Service on an agent 
of a nonresident partnership does not permit such 
Service on the agent of a partnership any mem- 
ber of which is a resident.*'^ Where the statutes 
provide for Service at defendanfs place of busi¬ 
ness by leaving a copy with one in charge, where 


defendanfs residence cannot be found, or is out- 
side the jurisdiction, inquiry must be made at the 
place of business as to residence in the county be- 
fore process can be left with such person.** A 
statute providing for Service on the agent of a 
nonresident doing business in the state applies with 
equal force to a nonresident sued on a contract 
entered into at a time when he was a resident of 
the state.** 

Attorneys. Under a statute to such effect, Serv¬ 
ice of process may be made on the attorney of 
defendant,** provided defendant has already ap- 
peared in the action or has otherwise come per- 
sonally within the jurisdiction of the court,*i but 
an attorney who does not represent defendant can¬ 
not be so served;** and it has been held that or- 


the Principal,' regardless of whether 
the agency at time of the Service of 
process has or has not been termi- 
nated.—^Hartsock v. Commodity 
Credit Corp.. D.C.Iowa, 10 F.R.D. 181. 
82- U.S.—^]?rorwaIk v. Alr-Way Elec¬ 
tric Appliance Corporation, I).C.N. 
T., 14 P.Supp. 129, reversed on oth- 
er grounds, C.C.A., 87 r.2d 317, 110 
A.Ii.R. 183. 

N.Y.—^Interchemical Oorp. v, Mlra- 
belli, 64 K.T,S.2d 622, 269 App.Dlv. 
224. 

50 C.J* P 495 note 65. 

Test 

Statute relatlng to Service of sum- 
mons on nonresidents doing business 
within the state was not intended to 
apply oniy in favor of such persozis 
as are in a contractual relatlonshlp 
to, or in prlvity with, a nonresident, 
and sole test of applicabllity of stat¬ 
ute is whether cause of action, 
whether based on tort or contract, 
arises out of the conduct of the 
business of the nonresident.—^Miller 
V. Swann, 28 N.T.S.2d 247, 176 Misc. 
607. 

Cause of actloa held to axlse out of 
husiness 

Cause of action in favor of lodger 
in house leased by nonresident ewn- 
ers to a tenant, for injuries sus- 
tained as a resuit of flre allegedly 
caused by owners* negUgeuce, was 
one arisixig out of business of the 
owners, within statute relating to 
Service of sumxnons on nonresidents 
doing business in the state In any 
action arising out of such business, 
since it was an incident of owner- 
shlp, oi>eration, and management of 
owners* realty that lodger was in- 
jured.—^SfiUer v. Swann, supra. 
CMise of actioa held not to azise out 
of business 

Substltuted Service of process pur- 
portedly eflected on nonresident In- 
dlvidual d^endants by leaving a 
copy of summons and complaint with 
a person In charge of defendants* 


, factory in the state was Invalld, 

I where action was for .goods sold and 
delivered to defendants In another 
state, and the action ^dld not arise 
out of business in which defendants 
were engaging in the state.—Inter- 
chemlcal Corp. v. MirahelU, 64 N.T. 
S.2d 522, 269 App.I>lv. 224. 

83. Idlch.—John W. Hasury & Son 
V. liowther. 300 N.W. 866, 299 
Mich.. 516. 

Ant^onlstlo interest of xepresenta- 
tlve 

Where one- occupies a flduclary or 
repreaentative relation to a person 
or subject matter to be affected by 
proceeding in which such person has 
a personal Interest antagonlstic to 
interest of others represented by 
him, Service of process on represent- 
ative confers no jurisdiction, even 
though statute expressly provides 
for such servica—John W. Masury 
& Son V. Lowther, supra. 

Plaintiff as defendanfs agent 
An official, instigating suit to re- 
cover money which it is his duty to 
coUect cannot be real plalntifC and 
defendant'a repreaentative, agent, or 
attorney in fact, on «whorn process 
may be served, at same time.— 
Baird-Gatzmer Corp. v. Henry Clay 
Coal Mln. Co^ 50 S.B.2d 673, 131 W. 
Va. 793. . 

84. lowa.—Murphy v. Albany Pecan 
Dev. Co.. 161 N.W. 600, 169 lowa 
542. 

50 G.J. p 496 note 66. 

85w Ky.—Andoniaue v. Carmen. 151 
S.W. 921, 151 Ky. 249. 

88. Ky.—Johnson v. Westerfield, 

^ 1S5 S.W. 425, 14$ Ey. 10. 

[ 87. in. —Hitchens v. Bennett, 171 
N.E. 562, 339 111. 366. 

88. Pa.—^Fisher v. Goodman, 26 Pa. 
Dlst 584. 

50 C.J. P 495 note 73. 

jss. Miss.—Condon v. Snlpes, 38 So. 

I 2d 752, 205 Miss. 306. 
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90. Me.—^N'elson v. Omaley, 6 .Me. 
218. 

50 C.J. p 495 note 60. 

Attomey^s blerh 

Under a statute providing for 
Service of notice and other papers 
on a clerk, in the absence of the at¬ 
torney for a litigant, it may be pre- 
sumed that a stenographer, who was 
in charge of an attomey*s office, was 
the clerk of the attorney.—^Peter v. 

I EAlez, 83 P. 526, 11 Idaho 553. 

91. Cal.—'Reynolds v. Reynolds, 184 
P.2d 261, 21 Cal.2d 680. 

Attorney of reoord; dhange of at- 
toxney 

An attorney of record on whom 
Service of papers may be made for 
a nonresident .party Is the person the 
Client has named as his agent on 
whom Service of papers may be 
made; and, in determining whether 
Service of papers on a i>arty*s attor¬ 
ney of record to a proceeding binds 
the party, trial court is concemed, 
not with whether the party is rep¬ 
resented by attorney but whether he 
has an attorney of record. whether 
change in attomeys has been made, 
and whether notice thereof has been 
given.—^Reynolds v. Reynolds, su¬ 
pra. 

Interveners 

Interveners cannot be served with 
citation through thelr attorney of 
record under statute providing that 
after suit is brought and defendant 
appears through counsel, Service of 
other process, includlng supplemen- 
tal petitlons, may be made on attor¬ 
ney of record.—Adama v. Ross 
Amusement Co., 161 So. 601. 182 La. 
252. 

92. Mass.—^B^imball v. Sweet, 61 N. 
E. 116, 170 Mass. 538. 

50 C.J. P 496 note 61. 

“Plsabled” attorney 
Attomeys discharged by plaintill 
were “disabled'* within statute stay- 
ing furtfaer proceedings after attor- 
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dinarily where an attorney represents a Client as 
to a particular matter Service on the attorney in un- 
related proceedings will not constitute Service on 
the Client.93 It has been held that such a statute, 
being in derogation of the usual methods of service, 
should be .limited to cases coming clearly within 
it.9^ Where it is provided by statute that, in case 
of a cross bili, process and copies.shall be issued 
and served on all material cross defendants named 
therein, it has been held that substituted service on 
complainanfs attorney in defendant*s cross action 
is permissible only because of necessity when com- 
plainant cannot be reached,95 

Partnership as agent, Where the agent is a part- 
nership, service on one of the parthers is suffi- 
cient.93 

Service on assistant of ag^ent, where assistant is 
in actual control, has been held to be good.97 

Retroactive operation, A statute providing that 
certain nonresidents who do business or perform 
Work in the state shall be deemed to have appointcd 
the secretary of state as agent to receive process 
in any action arising out of such doing of business 
or performance of work is unconstitutional if, or 
to the extent that, it is made retroactive.98 


§ 51. Posting and Mailing 

Under some statutes substituted service may In a 
proper case be efTected by postin g a copy of the process 
at some prominent place about the defendant's residence, 
or by such posting together with rj^Unq^ or by malling 
wlthout posting. 

Under some statutes substituted service may in 
a proper case be effected by posting a copy of the 
process at some prominent place about the residence 
when it is impossible to leave it with a proper per- 
son,99 and in order to confer jurisdiction there must 
be striet compliance with such statute.^ Where the 
statute so requires, the copy must be posted at de- 
fendant*s usual place of abode;^ and the require- 
ment is not satisfied by leaving the copy at a for¬ 
mer place of abode from which defendant has in 
good faith removed.3 Some statutes providing for 
the posting of process further require that a copy 
be mailed to defendant, and such reqnirement must 
be observed.^ Mailing without having posted is 
likewise invalid service.® 

Mailing apart from provisions as to posting and 
mailing, Statutory provisions for service by mail 
of notices, pleading, or other papers have been held 
inapplicable to the service of original process.6 
However, under a statute providing therefor, sub¬ 
stituted Service may be made by mailing,7 some- 


ney had become disabled, untll griv- 
Ing of certain notice, and attomeys 
could not thereafter appear for or 
represent plalntllf, and no papers or 
process could be served on them, but 
papers in the action could be per- 
sonally .served on lltlgrants.—Thom- 
as V. Thomas, 84 N.T.S.2d 320, 178 
Misc. 349. 

Znformal withdrawal' 

Where conditlonal sellers obtained 
Judgrment for balance due on con-* 
tract and exeeution was stayed In 
consideratlon of further payments, 
sellers were not entitled to serve 
buyers' counsel of i^ecord and obtain 
default Judgrment for fallure to com- 
ply with the stay order, notwith- 
slandingr he had not formally with- 
drawn as counsel of record, where 
he had informed the sellers’ attorney 
before service that he no longer rop- 
resented the buyers and sellers' .at¬ 
torney represented that service 
would be had otherwise.—Chamber- 
laln V. Bruce Fumiture Co., Lia.App.. 
35 So.2d 267. 

93. Wash.—State v. Superior Court 
of Skasrit County, 292 P. 1011, 169 
Wash. 277. 

94. L,a.—Chamberlain v. Bruce Fur- 
niture Co., 35 So.2d 257. 

Service ontBide state 
The statute provldlngr for service 
on an attorney, duringr absence of at¬ 
torney from his office, to be made by 


'leavlner notice with clerk in office, 
refers only to service within the ter¬ 
ritoria! jurisdiction of the court In 
which litliration is pendingr. and it 
does not permit service on an attor- 
ney outslde the state of a notice re- 
qulred in lltlgration pendingT in such 
state.—^Zeiff v. Zeig, IdS P.2d 724, 65 
Nev. 464. 

95. Tenn.—Keicher v. Mysingrer, 198 

S.W’.2d 330, 184 Tenn. 226. 

96. Ga.—^Render v. Hartford Fire 
Ins. Co., 127 S.F. 902,- 33 Ga.App. 
716. 

50 C.J. p 495 note 74. 

97. Ky.—Crane v, Hali, 178 S.W. 
1096, 166 Ky. 827. 

98. Ark.—Gillioz v. Kincannon, 214 
S.W.2d 212, 213 Ark. 1010. 

Aocvnal date of oanse grovems 

Statute providing: that, when a 
nonresident conducts a busipess 
within the state by an agrent, non¬ 
resident may be sued on any action 
arising: out of conduct of such busi¬ 
ness, and summons may be served on 
nonresident or on ag:ent, was not un¬ 
constitutional as to particular non¬ 
resident who entered Into a contract 
with a resident prior to effective 
date, of statute, where nonrealdent 
contlnued to transact business with¬ 
in the state after the act took effcct 
and alle^d breach of ’ contract, ori 
which nonresident was sued, took 
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place after act went into effect.— 
W'eln V. Cro<^ett. Utah, 196 P.2d 222. 
99- Miss.—Sellers v. Powell, 162 So. 
492, 168 mas, 682. 

Snfficleiicy of 

Binding: summons and order with 
rubber band and twistlns band 
around doorknob amounted to '’af- 
.flxing:" thereof to door so as to con¬ 
stitute substituted ’ service.—Me- 
chanies’ Nat. Bank of Trenton v. 
Newman, 244 N.T.S. 629, 137 Misc. 
687, reversed by memorandum decl- 
aion 244 N.T.S. 901, 230 App.Div. 
833. 

1. Miss.—Sellers v. Powell, 162 So. 
492, 168 Miss. 682. 

8. N.T.—Johnson v. Diamond, , 203 
N.T.S. 896, 208 App.Div. 639., 

50 C.J. p 495 note 78. 

3- W.Va.—^Williamson, v. Taylor, 
122 S.H. 630, 96 W.Va, 246. 

4- N.T.—^Fromer v. Danger, 201 N. 
T.S. 308, 121 Misc. 660. 

50 C.J. p 495 noto 88. 

5. N.T.—Leavitt v. Matzkin, 114 N. 
T.S. 687. 

6. Minn.—St. Paul ' Sav. Bank v. 
Orthier, 63 K.W. 812, 62 Minn. 98, 
18 Am.S.R. 498. 

7. Ala.—Campbell v. State, 5 So.3d 
466, 242 Ala. 2IS—Fx psLrte Luth- 
er, 168 So. 596, 232 Ala 6l8. 

N.T.—^In re Saffold, 220 N.T.S. 200, 
128 Misc. 422. 
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times in conjunction with other forms of substituted 
Service,8 but Service by mailing is proper only in 
cases in which such Service is specifically author- 
ized® and the statute is strictly complied with,io 
and provided under the circumstances it is reason- 
ably calculated to give defendant notice of the 
pending action and an opportunity to be heard.^^ 
Under rules or provisions to such effect, service by 
mailing is complete three days after the mailing 
unless the process is received sooner.i^ ^ statute 
authorizing substituted service b 3 ’- registered mail 
does not authorize such service by mail on a resi¬ 
dent of the state outside the state.13 It has been 
held that where a paper, directed by a court which 
already has jurisdiction of the action and the par¬ 
ties to be served by mail, actually comes into the 
hands of the person to be served within the time 
required for personal service the place of mailing 
is immaterial.^^ In the absence of statutory au- 
thority, mailing of a copy of the summons and com- 
plaint to defendanfs attorneys is ineffective as serv- 
ice.l5 


§ 52. Order for Substitution Service 

In some jurisdictions substituted service is effective 
only when made pursuant to court order; such order 
shouid direct that service be made In the manner pro¬ 
vided by statute. 

In some jurisdictions substituted service can be 
made only when authorized by the court and the 
court*s order may be made without notice.!*^ Such 
an order is not an order granting a provisional rem- 
edy.i8 The order must direct that service be made 
in the manner provided by the statute.^® Where 
the statute provides for filing the order for sub¬ 
stituted Service within a certain time prior to the 
retum day of the summons, the court obtains no 
jurisdiction where the order is not so filed,20 and, 
where the statute so requires, the order must be 
served with the process.®^ 

§' 53. -Application or Affidavit for Order 

Under statutes to such effect, a court order directing 
substituted service must be predicated on an affidavit 
setting forth the facta necessary to warrant such Serv¬ 
ice. 


Ohio.—Stnible v. Meredith, 200 N-B. 

194, 51 Ohio APP. 201. 

Pa.—^Burd v. Bennett Transp. Co., 
Com.Pl.. 20 Erie Co. 172. 62 York 
Lieg.Bec. 87—Leibensperger v. 
Lielbensperger, Com.PL, 20 Lteh.Li. 
J. 102. 

VeuiLe not affected 

The statute authorizing Judges of 
the court of coznmon pleas to pro¬ 
vide by rule for service of writs or 
process by mail, registered or other- 
wise, relates only to the method of 
Service and not to the venue of an 
action and provides merely another 
method of ‘service.—Compton v. 
Oompton, 23 N.lLSd 987, 62 Ohio App. 
368. 

Ckarectness of addzeas 
^Attempted service by registered 
mail was ineffective where papers 
were refused, apparently in good 
faith, because addressed to **Fred- 
erick B. G.,’* when defendanfs cor- 
rect name was **Frank E. G.”—^New 
York Pattern Co. v. Galton, 275 N. 
Y.S. 178, 153 Misc. 424. 

Place of deposlt 

Deposit in post office box is not 
equivalent to deposit in “post office" 
for purposes of substituted service 
by mail.—Schulte Hcal Bstate Co. v. 
Pirkig, 78 N.Y.S.2d 816. 191 Misa 
926. 

8. Pa,—^Wiest v. Heffeman, 17 Pa. 
Bist. & Co. 212. 

9. D.C.—Cralg v, Heil, MunuApp.. 47 
A.2d 871. 

Parties reiiiftiug ^ different pla«es” 
Statute provlding for service of 
papers In action by mail, where per- 
son making service and person 


served reside in different places be- 
tween whdch there is mail communi- 
cation, does not require that their 
places of residence be in different 
municlpal subdivisions.—In re Cal- 
lahan’s Bstate^ 29 N,W.2d 852, 251 
Wis. 247. 

On aonresideiLtB 

Under statute provlding that proc- 
esB in actions against * nonresidents 
may be served in any county where 
they may be found, a defendant, who 
has aiways been a nonresident, must 
be found and served in person, as he 
can have no last or usual place of 
residence where he may be served by 
mailing.—^Donnelley v. Thorne, 61 N. 
E.2d 873, 114 IndJLpp. 468: 

10- N-.T.—In re Saffold,’220 N.Y.S. 
200, 128 Misc. 422. 

11. JD.C.—^Bllerbe v. Gk>ldlberg, Mun. 

App., 60 AL.2d 232. 

Service held Invalid 
Notice by- registered mail deliv- 
ered to wife of defehdant,' who was 
then servlng in United States Army 
in time of, war and who had been out 
of country for four months prior 
thereto, was not calculated to give 
reasonable notice or any notice to 
defendant, 'and attempted service 
was Invalid and shouid have been 
quashed.—^Ellerbe v, Goldberg, su¬ 
pra. 

12- N.Y.—Coman v. Coman, 91 N. 
Y.S.2d 601, 196 Misc. 138. 

13. N.Y.—^Doctor*s Hospital v. Ka- 
hal, 277 N.Y.S. 736, 166 Misc. 126, 
afflrmed 277 N.Y.S. 738, 165 Misc. 
127. 

14. Minn.—^Daw v, Daw, 4 N.W.2d 
313, 212 Minn. 607. 
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IB- N.Y.—Everett v. Everett, 269 N. 
Y.S. 833, 150 Misc. 609. 

N.Y.—^Matter of McDonald, 233 
N.Y.S. 368, 226 App.Div^ 403. 

50 C.J. p 496 note'88. 

On complalnanfs attomey in de- 
fesAsAt’8 CX 088 action 
A court order, allowing substitut¬ 
ed Service of process on complain- 
ant*s attomey in defendant*s cross 
action, must be made as preliminary 
to such a Service, and such order or 
copy thereof must be. served with 
process and copy of cross-bill-— 
Beicher, V. Myslnger, 198 S.W-2d 330, 
184 Tenn. 226. 

Time of obtainlng order 
Pact that an order for substitut¬ 
ed Service was not obtained within 
the speclfled number of days after 
filing lis pendens, as epcpressly re¬ 
quired by statute,, did not vitiate the 
Service or affect the court*s jurisdic¬ 
tion, whatever effect such delay 
might have’ on the lis pendens.— 
Hess V. Pelt, 112 N.Y.S. 470, 60 Misc. 
641, 

17. N.Y.—Globe Ihdemnity Co, v. 
MacDougal, 231 N.Y.S. 643, 133 
Misc. 263. 

18. N.Y.—^MeCarthy v, McCarthy, 
13 Hun 679. 

19. N.Y.—^Halght v. Gates, 34 N.Y. 
S.2d 306, 263 App.Div. 1060—^Mazer 
V. Gerstinblith, 11 N.Y.S.2d 392, 
266 App.Div. 671—Schulte Keal 
Bstate Co. v. Pirkig, 78 N.Y.S-2d 
815, 191 Misc. 926. 

20. N.Y.—^Lella v. Holman, 3 N.Y.S. 
2d 352, 166 Misc. 796—^Thompson 
V. Rawlston, 117 N.Y.S. 904. 

21. Tenn.—^Kelcher v. Mysinger, 198 
S.W.2d 330, 184 Tenn. 226. 
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Some statutes require that an order for sub- 
stituted Service be obtained from the court, on 
showing by affidavit that personal Service cannot 
be made.22 Depending on the particular statute, 
the affidavit should show that plaintiff has been or 
will be unable with due diligence to serve defend¬ 
ant personally,23 that every means of effecting per- 

D/ SERVICE B 

§ 54. Ia General 

Service of process by publicatlon Is a method pro- 
vlded by statute for giving constructive notice to defend-r 
ant of the pendency of the suit against him. It is iim- 
ited to cases where personal Service may not reason- 
ably and practicably be had, and is not permlssible un- 
less authorlzed by statute. 

Service of process by publication is a method 
provided by statute for bringing in parties, where 


sonal Service has been exhausted,^^ or that defend¬ 
ant resided in or had his place of business in the 
state.25 An order based on an affidavit which does 
not fully comply with the statute is bad.23 A mere 
irregularity in the affidavit is not sufficient to ren- 
der the process invalidL®^ 

PUBLICATION 

personal Service cannot be had after the exercise of 
due diligence.28 It is intended as a substitute for 
personal Service,29 and, although it is a recognized 
method of giving notice of a judicial proceeding,30 
and its purpose is to bring horne, if possible, to the 
knowledge of defendant the pendency of the suit 
against him, and of the order to appear therein by a 
given date,2i it gives constructive notice only.32 


22. N.T.—^Hai^ht V. Oates, 34 N.T. 

S.2d 306, 263 App.Dlv. 1060. 

23. N.T.—^Halght V. Gates, supra— 

I#e Roy V. ISquires, 50 N.T.S.2d 676. 

mabUlty to serve TuverULed oom- 
plalnt 

An order, authorizlnsr substltuted 
^rrlce of summons on a resident 
defendant, which was entered on 
satlsfactory showlnfir of Inability to 
serve defendant personally, was not 
rendered InvaJid by the fact that 
veriflcatlon to the complaint was 
dated after the time of attempted 
personal Service of summons and 
complaint as allegred in affidavit on 
which order was based, since the 
rl£rht to such order depends on in¬ 
ability to serve defendant personal¬ 
ly, and civU practlce act authorizes 
Service of summons alone by sub- 
stituted Service, maklng- Service of 
the complaint superfluous as far as 
vaJld Service and jurisdiction are 
Goncemed. — ^Nesl v. Heimann, 33 N. 
Y.S.2d 559, 178 Mlsc. 195. 

XnablUty to And residenoo 

Where substltuted Service of sum¬ 
mons was made at defendant*s place 
of .business and not at his residence, 
and it did not appear in the affidavit 
that defendanfs residence could not 
b^ found, Service was void.—Weln- 
stein V. PotashnikolE, 25 N.Y.S.2d 
314. 

X^oranoe of defendaa.t’8 plaoe of 
soionxn 

The reauirement that plaintllf 
should Show by his affidavit that 
defendant was a natural person and 
that the place of his sojoum could 
not be ascertained has been ellm- 
inated from the statute, and plain- 
tiffis knowledsre of defendanfs 
whereabouts outside the state does 
not make the substltuted Service de¬ 
fective.—Nesl V. Heimann, 33 N.Y.S. 
2d 669, 178 Mlsc. 195. 


Xnabillty to flnd defendant 

Under a former New York statute 
it was necessary. In order to war- 
rant substituted Service on a resi¬ 
dent, to Show that defendant could 
not be found within the state.— 
Nichols ,v. Emmett. 107 N.Y.S. 663, 
56 Mlsc. 321—50 C.J. p 496 note 96. 
Defendanfs evasion of servloe 

(1) Under an earller New York 
statute it was essential, in order to 
justify substltuted Service on a resi¬ 
dent, to Show that defendant was 
evadingr personal Service.—^Nesl v. 
Heimann, 33 N.Y.S.2d 669, 178 Misa 
195—60 C.J. p 496 note 97. 

(2) Statutory changres, however, 
have elimlnated thls requirement, 
and substituted Service is not de¬ 
fective merely because plaintifC 
knew where defendant was outside 
the state and that he was not out¬ 
side the state for the purpose of 
evadingr Service.—Nesl v. Heimann. 
supra. 

24. N.T.—Wolter v. Liebmann, 102 
N.Y.S. 487, 62 Misc. 617. 

50 C.J. p 496 note 94. 

26. N.T.—^Relter v. Irving-, 217 N. 
T.S. 186, 128 'Misc. 13—^Duryee v. 
Hunt, 107 N.Y.S. 734, 66 Misc, 684. 

28« Mont,—^Rothrock v. Bauman, 
236 P. 1077, 73 Mont. 401. 

N.T.—Welnsteln v. Potashnikoff, 26 
N.Y.S.2d 314. 

Affidavit on pxlnted form 

Where affidavit of process server 
was incorporated in ‘prlnted form 
except necessary insertlons, such as 
names and dates, and related to con- 
versatlons with allegred housekeeper 
of defendant, order for substltuted 
Service based thereon and default 
judgrment would be set aside where 
defendant promptly applied for re- 
lief.—Katz v. Silverbergr, 50 N.TJS.Sd 
83, 183 Mlsc. 492. 
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27. N.Y.—^Lawrence v. Bernstein, 
92 N.Y.S. 817, 46 Misc, 608. 

28. U.S.—Bronson v. Keokuk, C.C. 
lowa, 4 iF'.Cas.No.l,928, 2 Dill. 498. 

29. Ala.—Corpus JUris qxioted In 
Campbell v. State, 6 So.2d 466, 471, 
242 Ala. 215. 

60 C.J. p 496 note 3. 

Substltuted service by leavln^ copy 
of process at residence or place of 
business distingruished see supra 
S 43. 

Servloe of prooes» by publicatlon 
is harsh and technical substitute 
for personal Service.—Quattrochl v. 
Quattrochl, Mo.App., 179 S.W.2d 767 
—50 C.J. p 498 note 18 £aj, 

Miserable substitute 

Notice by publication is, at best, 
but a mlserable substitute for per¬ 
sonal Service.—^Edrington v. Alls- 
brooks, 21 Tex. 189—^Parker v. Sco- 
bee, Tex.Clv.A®p., 36 S.W.2d 303. 
Purposes for whlOh substltutlon In- 
tended 

Notice Klven to absent defendant, 
on whom no personal service has 
been made, pursuant to statute au- 
thorlzingr court, on plaintifiTs sug- 
gestion, to continue action untll no¬ 
tice Is given as ordered by court, is 
intended as substitute for service of 
origrlnal writ for ali purposes where 
it can have that effect conslstently 
with federal Constitutlon, control- 
ling principies of International com- 
ity, and other statutes.—^Taplln v. 
Atwater, 8 N.E.2d 786, 297 Mass. 302. 

30. Mass.—^Young v. Tudor, 83 NH. 

2d 1, 823 Mass. 608. 

31. Ficu—Seiton v. Miaml Roollng & 
iSheet Metal, 10 So.2d 428, 161 Fla. 
631—Ortell v. Ortell, 107 So. 442, 
91 Ficu 60. 

Purpose of authorlzlng statutes see 
infra S 66. 

32. Alcu— Corpus Juris quoted tn 



§§ 54-65 


PR0CES8 


72 aj.s. 


It was unknown at common law,38 is of compara- 
tively recent^^ and strictly statutory^s origin, and 
is not permissible nnless authorized by statute.®® 
Howcver, as judicially noted, statutes exist in prac- 
tically all jurisdictions which autborize Service of 
process by publication in designated cases where 
personal Service cannot be had,®^ and, when all the 
statutory requirements Ihave been complied with, 
Service by publication must be deemed a complete 
and sufi&cient Service of process,®® and in cases 
falling within the purview of the statute Service by 


publication has been said to be as effective as per¬ 
sonal Service.®® 

Necessityl Service of process by publication is 
limited strictly to cases of necessity^® and is never 
permissible where personal service is practicable,^! 
even though personal service is difficult to ob- 
tain.4® 

§ 55. Statutfes Authorizing Service 

Statutes authorizing service of process by publica- 
tion are to be strictly construed; and a striet compLiance 


Campbell v. State. 6 So.2d 466, 471, 
242 Ala. 215. 

lowa.—Curtis v. Hoyt, 186 N.W. 460, 
192 lowa 1334. 

Va.—Peatross v. Cray, 27 S.2!.2d 

203, 181 Va. 847. 

Ind.—Corpus Juris dted In 
Shafe V. Shafe, 198 N.R 826, 828. 
101 IndJ^pp. 200. 

Mont.—Corpns Jnris dted in State 
ex rei. S^sher v. District Court of 
First Judidal District in and for 
Liewls and Clark County, 99 P.2d 
211, 212, 110 Mont. 61. 

Obio.—Jobnson y. Johnson, 16 Ohlo 
Supp. 81. 

Tex,—Parker v. Scobee, Clv.App., 86 
S.W.2d 303. 

50 C.J. p 496 note 5. 

34. Mont.—Corpus OTnrls dted in 
State ex rei. Fisher v. District 
Court of First Judicial District In 
and for Lewis and Clark County, 
99 P.2d 211, 212, 110 Mont. 61. 

N,D.--Hartzell v. Vigren, 69 N.W. 
203, 6 N.D. 117, ,66 Am.S.R. 589, 35 
L.R.A, 451. 

35. Ind.—Shafe y. Shafe, 198 N.E. 
826, 101 lhd.App. 200. 

Mont.—State ex rei, Fisher y, First 
Judicial District In and for Lewis 
and Clark County, 99 P.2d 211, 110 
Mont. 61. 

K.Y.—^Xssaia y. Russo-Asiatic Bank, 
280 N.Y.S. 735, 166 Misc. 495. , 

36. D.C.—Cooper y. Burton, 127 F. 
2d 741, 76 U.S.App.b.C. 298. 

Mlch.—Union Guardian Trust Go. v. 
Greynin, 246 N.W. 143, 261 Mich. 
344. 

Nev.—Zeiff y. Zeig:, 198 P.2d 724, 65 
Nev. 464. 

K.Y.—Issaia y. Russo-Asiatlc Bank, 
280 N.Y.S. 735, 165 Misc. 496. 

Chio.—Johnson v. Johnson, 16 Ohio 
Supp. 81. 

50 CJr. p 496 note 7. 

Actions or proceedin^ in which 
serylce authorized see infra S 67. 

Persons on whom service may be 
made see infra S 56. 

ay. Ga.—Williams v. Batten, 119 S, 
BL 709. 156 Ga. 620. 

50 CJ. p 496 note 8. 

38. Mow—Quattrochi y. Quattroebi, 
App., 179 S.W.2d 767. 

ILY.—Urtiphazt y. Urauhart, 57 N. 


Y.S.2d 734. 185 Misc. 915, afflrmed 
- 69 N.T.S.2d 921, 270 App.DIv. 769. 
50 C-J. P 497 note 14. 

39- U.S.—Spielber&er y. UtUe, D.a 
N.T., 77 F.Supp. 146, reversed on 
other grrounds, C.C.A., Spielbergrer 
y. Textron, Inc., 172 P.2d 85. 

Mo.—Williams y. Duecke, App., 152 
S.W.2d 991. 

JnrlsdlotioiL 

(1) In cases fallingr within the 
purview of the statute, and where 
it is strictly complied with, a court 
of ireneral jurisdiction in the dassea 
of cases mentioned In the statute 
obtalhs as much jurisdiction over 
the peisons of nonresidents on a 
publication regnilarly made as If 
they were personally served with 
process.—Shemwell v. Betts, 174 S, 
W. 390, 264 Mo. 268—50 C.J. p 497 
note 15. 

(2) AcQulsition of jurisdiction of 
defendants for partitlon purposes 
see Partitlon 9 83 a. 

Basis of 8ab8eq,ueiit proceedlngs 
(ij Where trial court has juris- 
diction over' justldable subject mat- 
ter which is under control of defend¬ 
ant nonresidents and statutes au- 
thorize constructive service of proc- 
esi^ In suit, which process as issued 
and served afCords due process of 
law to defendants, the court may 
proceed in the cause and the prop- 
erty duly involved and within juris¬ 
diction of the court is subject to 
appropriate' decrees iu the cause 
pendingr flnal adjudicatlon.—Grlbbel 
V. Henderson, 10 So.2d 734, 151 Fla. 
712, afflrmed 14 So.2d 809, 153 Fla. 
397. 

(2) Constructive service es sup- 
portlng judgment in personam see 
Judgrments $ 24, and judgrment in 
rem see Judgments § 908 b. 

(3) Judgment rendered on con¬ 
structive Service complyinff with 
statute as not subject to collateral 
impeachment see Judgments 9 422 c. 

(4) Recognition in another state 
of judgment based on oonstructive 
Service see Judgments S 893 e (3). 

4a Colo.—Ck»rpus Jiuis dted In 
Bray v. Germain Inv. Co., 98 P.2d 
993, 995, 105 Colo. 403. 

Fla.—^McDaniel v. McElvy, 108 So. 
820, 91 Fia. 770. 
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Or.—CJorpus Juris dted in Dixie 
Meadows Independence Mines Co. 
y. Klght, 45 P.2d 909, 912, 150 
Or. 395. 

Wyo.—Corpus Juris guotod In In re 
Bergman's Survivorshlp, 151 P.2d 
360, 366. 60 Wyo. 355. 

50 C.J. p 496 note 11. 

Baart resort 

Publication Is a notorlously Inef- 
fleient method, and in general the 
policy of the law reguires that it 
be relied on only as a last resort.— 
Young y. Tudor, 88 N.E.2d 1, 323 
Mass. 508. 

41. Hawaii.—Robinson v. «McWayne, 
35 Hawaii 689. 

m.—Anderson v. Anderson, 11 N.E. 

2d 216, 292 Ill.App. 421. 

Or.—Oorpus Juris dted in Dixie 
Meadows Independence Mines Co. 
v. Klght, 45 P.2d 909, 912, 150 Or. 
895. 

Wyo.—Corpns Juris guoted In In re 
Bergman's Survivorshlp, 151 P.2d 
360, 366, 60 Wyo. 355. 

50 C.J. p 496 note 12. 

Diligent efCort to flnd defendant 
within state: ’ • 

In general see inft'a 9 58. 
Statement in affldavlt.as to see in- 
ffa 9 64. . < 

Personal notice reiasonably prkctlcal 
Generally, constructive notice, aS 
by publication, is insuffleient if per¬ 
sonal notice in some form Is.reason- 
ably practical.—^Hollis vl Tilton, 5 
A.2d 29. 90 N.H. 119, afflrmed 6 A.2d 
753, 90 ;N.H. 119. j 

Praud 

Securlng sf service of process by 
piiblicatloh notwlthstanding knowl- 
edge of adverse party's whereabouts 
is repugnant to court of egutty and 
of itself gives a taint of suspicion 
and fraud to the cause of any party 
who employs It,—Croyle v. Croyle, 
40 A.2d 374, 184 Md. 126. 

Becord held to show Iznpossiblllty of 
personal service 

Mich.—StraLus v. Central Detrolt Re- 
alty Co., 12 N.W.3d 402, 307 Mich. 
669. 

42. Tex.—Gordon v, Reeder, Civ. 
App., 202 S.W. 983. 

Wyo.—Corpus Juris guoted In In re 
Bergman's Survivorshlp, 151 P.2d 
360. 365. 60 Wyo. 355. 
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therewith is necessary ir^ order to render such «ervice 
valfd and effective to confer Jurlsdlctlon. 

The purpose of statutes authorizing Service of 
process by publication is to give defendants notice 
that an action against them is pending and an op- 
portunity to come to court and make their defense>3 
Inasmtich as Service of process by publication is in 
derogation of the common law, the statutes .au¬ 
thorizing it are subject to striet constructioni^ and 


§ 55 

must be strictly,i® literally,i® and fuHyi*^ complied 
with in order to render such Service valid^^ and 
give the court jurisdictioni^ of defendant.^® Every 
step required to be taken by the statute is essential 
to the validity of the service^i and, if any of the 
steps necessary to secure it are omitted, the court 
will not obtain jurisdiction over defendant to ren¬ 
der judgment;52 and this is so, although defendant 
may have had actiial notice.53 Furthermore, the 


43 . Fla.—Gribbel v. Henderson, 10 

So.2d 734, 161 Fla. 712, reheard 14 
So.2d 809, 163 Fla. 397—^Ballan v. 
Wekiwa Ranch, 122 So. 659, 97 

Fla. 180. 

^y.—Corpus Jnrls a^oted Iu. Booth 
V. Copley, 140 S,'W.2d 662, 666, 
283 Ky. 23. 

60 C.J. p 497 note 16. 

Statutory object Is to sfive actual 

notice, if possible, of tbe pendency 

of the action.—^Porbes v. Hyde, 31 

Cal. 342. 

44. U.S.—Butler v. McKey, C.C.A. 
Cal., 138 F.2d 873, certiorari de- 
nied 64 S.Ct. 636, 821 fU.S. 780, 
88 L.Bd. 1073—^Haxlan v. SparJks, 
C.C.A.]Sr.M., 125 F.2d 602. 

Del.—Corpus JTuris atioted Iu Syra-, 
cuse Trust Co. v. Heller, 166 A. 
327, 331, 6 W.W.Harr. 304.' 

Fla.—^United Brotherhood of Car- 
penters and Joiners of America v. 
Graves Inv. Co., 16 So.2d 196, 163 
«Fla. 529. 

Ky. —Corpus Juris guoted £u Booth 
V. Copley, 140 S.W.2d 662, 666, 283 
Ky. 23. 

Mo.—^Williams v. Luecke, App., 152 
S.W.2d 991—Cates v, Cates, App., 
209 S.W. 651. 

N-.T.—Korn v. Dipman, 94 N.JBS. 861, 
201 N.Y. 404—^Lambert v. Liambert, 
278 N.T.S. 680, 244 App.Dlv. 78, 
reversed on other grrounds 1 N.B. 
2d 833, 270 N.T. 422—^In re Clark’s 
Bstate, 259 N.Y.S. 377, 144 Lllsc. 
705. 

N.C.—Southern Mills v. Armstrong, 
27 S.B.2d 281, 223 N.C. 495, 148 
A.LuR. 1248. 

Pa.—^Hugrhes v. Hujhes, 168 A. 874, 
306 Pa. 75. 

Tex.—State v. Bagrby’s Estate, Civ. 
App., 126 S.W.2d 687—Corpus Ju¬ 
ris olted lu Parker v. Scobee, Clv. 
App., 36 S.W.2d 303, 304. 

Va.—Peatroas v. Gray, 27 S.B.2d 
203, 181 Va. 847. 

Wash.—^Davls v. Woollen, 71 P.2d 
172, 191 Wash. 379. 

60 C.J. p 497 note 17. 

45- U.S.—U. S. V. Sotls, C.C.AI11., 
131 F.2d 783. 

Fla.—^Edmun Realty Corp. v. Weiner, 
33 So.2d 867, 160 Fla. 166. 

Miss.—Shelby v. White, 131 So. 343, 
158 Miss. 880. 

Mo.—^Delta Realty Co. v. Hunter, 162 
S.W.2d 46, 347 Mo. 1108—State ex 
rei. Utilities Power & Liirht Cor¬ 


poration V. Hyan, 88 S.W.2d 167, 
337 Mo. 1180—^Kunzl v. Hickman, 
147 S.W. 1002, 243 Mo. 103—Ohl- 
maun v. Clarkson Sawmill Co., 120 
S.W. 1166, 222 Mo. 62, 28 L,.R.A, 
N.S., 432, 133 Am.S.R. 506—Orrick 

V. Orrick, App., 233 S.W.2d 826— 
Jefferson County Lumber Co. v. 
Robinson, App., 121 S.W.2d 209— 
Cox V. Cox, App., 116 S.W.2d 104. 

Mont.—State ex rei. Miller v. Dis- 
trict Court of Seventh Dist. in and 
for Richland County, 186 P.2d 606, 
120 Mont. 423, 173 A.L.R. 978. 
Ohio.—Beachler v. Ford, 60 N.B.2d 
330, 77 Ohio App. 41. 

50 C.J. p 498 note 18. 

In proceeding: to enforce lien see 
Liens § 22 e. 

Striet compUauce with every es- 
seutlal reguixexueut Is^ necessary.— 
State V. Ba£rby’s Bstate, Tex.Clv. 
App., 126, S.W.2d 687. 

Xu Vorih Caroliua 

(1) There is Judiclal support for 
the text rule.—S. D. Scott & Co. v. 
Jones, 62 S.EI.2d 219, 230 N.C. 74— 
Rodriguez v. Rodrlsruez, 29 S.B.2d 
901, 224 N.C. 276. 

(2) In an earlier case,- however, it 
was said that substantial compll- 
ance with requirements of statute 
was sufficient.—^Denton v. Vassilia- 
des, 193 S.B. 737, 212 N.C. 518. 

46. Ur.S.—U. S. V. Sotis, C,C.AU1., 

131 F.2d 783—^Fisher v. Jordan, D. 
C.Tex., 32 F.Supp. 608, reversed 
on other srrounds, C.C.A., 116 F.2d 
183, certiorari denied Jordan v. 
Fisher, 61 S.Ct, 734, 312 U.S. 697, 
86 L.Ed. 1132. 

N.D.—Rotaerts v. Bnderlin Inv. Co., 

132 N.W. 146, 21 N.D. 694. 

Ohio.—^Beachler v. Ford, 60 N.E.2d 
330, 77 Ohio App. 41. 

50 C.J. p 498 note 18. 

47. N.Y.—^In re Clark's Estate, 269 
N.Y.S. 377, 144 Misc. 706. 

48. Del.—Corpus Juris quoted lu 
Syracuse Trust Co. v. Keller, 166 
A 327, 331, 6 W.W.Harr. 304. 

Ky.—Odley v. Wilson, 218 S.W.2d 17, 
309 Ky. 507—Corpus Juris quoted 
lu Booth V. Copley, 140 S.W.2d 662, 
665, 283 Ky. 28. 

Mo.—^Dlekrogrer v. McCormick, 163 S. 

W. 2d 927, 349 Mo. 1098. 

Ohio.—Beachler v. Ford, 60 N.B.2d 
330, 77 Ohio App. 41. 

50 C.J. p 497 note 17. 
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•Service by publloatiou wUI be iu- 
effectlve unless statutory provisions 
therefor are observed.—^Martin v. 
Martin, 170 S.B. 661, 206 N.C. 167. 
49.. Del.— Corpus JUris quoted lu 
Syracuse Trust Co. v. Keller, 166 
A 827, 331, 6 W.W.Harr. 304. 
m.—Anderson v. Anderson, 11 N.E. 

2d 216, 292 IlLApp. 421. 

Ind.—Grantham Realty Corporation 
V. Bowers, 22 N.E.2d 832, 216 Ind. 
672. 

Ky.— Corpus Juris quoted lu Booth 
V. Copley, 140 S.W.2d 662, 665, 283 
Ky. 23. 

Miss.—Sellers v. Powell, 152 'So. 492, 
168 Miss. 682. 

Mo.—Tooker v. LeaJke, 48 S.W. 638, 
146 Mo. 419. 

N.D.—Johnson v. Ranum, 244 N.VT. 
642, 62 N.D. 607. 

Ohio.—^Beachler v. Ford, 60 N.E.2d 
330, 77 Ohio App. 41. 

60 C.J. p 498 note 19, p 612 note 26 
Ca] (2). 

In parfitlon action see Partition . § 
83 a. 

50. Fla.—United Brotherhood . of 
Carpenters and Joiners of America 
V. Graves Inv. Co., 15 So.2d 196,' 
158 Fla.- 629—Smetal Corporation 
V. West Lake Inv. Co., 172 So. 68, 
126 Fla. 695. 

Judsment based on constructive 
. Service not complyiny stricti y 
with statute: 

Collateral impeachment see Judi:- 
ments 9 422 c. 

Invalldity see Judffments § 24 h. 

51. Del.— Corpus Juris quoted ia 
Syracuse Trust Co. v. Keller, 165 
A 327, 381, 6 W.W.Harr. 304. 

Tex.— Corpus Juris quoted iu Parker 
V. Scobee, Clv.App., 88 S.W.2d 303, 
304. 

60 C.J. p 498 note 2.0. 

52. Del.— Corpus Juris quoted lu 
Syracuse Trust Co. v. Keller, 165 
A 327, 331, 5 W.W.Harr. 304. 

Tex.— Corpus Juris guoted lu Parker 
V. Scobee, Clv.App., 86 S.W.2d 303, 
804. 

60 C.J. p 498 note 21. 

Ali sta-tutory steps nmst b» ac- 
ourately takeu in order to confer on 
the court jurisdiction over defend¬ 
ant, although the subject matter of 
the action is withln the power of the 
court.—^Davis v. Woollen, 71 P-2d 
172, 191 Wash. 379. 

53. Del.— Oorp^ Juris quoted lu 
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metihod provided by statute for acquiring jurisdic- 
tion by constructive Service must not only be strictly 
foUowed, but must be followed to the exclusion of 
any other method not also clearly provided.®^ 

The rule requiring striet compliance, however, 
does not forbid interpretation, but is to be appHed 
only after the meaning of the statute has been 
ascertained by interpretation.^® Also, the strietness 
required by the principle of striet construction is 
reasonable,®® and not strained or hypercritical®^ 
strietness; and a statute is not to be so construed as 
to make compliance therewith impossible.®® Accord- 
ing to some authorities, substantial compliance with 
the statute is necessary®® and, in view of the ob- 
jective of rules of dvil procedure, one of such 
rules relating to citation by publication is not to 
be given a limited and narrow construction.®^ 
Validity, Statutes providing for Service of proc- 
ess by publication, where persona! Service cannot be 
had, and where such parties have property within 
the borders of the state, have very generally been 


sustained when assailed on constitutional grounds.®! 
Nevertheless, the States are without power to enact 
legislation which authorizes a persona! judgment 
against a nonresident defendant on Service of proc- 
ess by publication.®^ 

Operation; effeci on other statutes. Statutes 
relating to Service of process by publication will 
not be given a retrospective operation unless the 
wording of the statute clearly shows that to be the 
intention of the legislature.®® A part of a statute 
relating to the making of rules is deemed to be 
permissive and not mandatory and not to require 
the promulgation of rules as a condition of opera¬ 
tion of the statute.®^ A statute may be intended to 
reenact another law,®® or to limit the force of pre- 
existing statutes only- to a certain extent®® 

Such a statute does not create a cause of action 
or fix venue, and it becomes operative only when 
suit is properly instituted in the county in which 
Service by publication is sought.®^ 


Syracuse Tnist Co. v. Keller, 165 
A. 327, 331, 5 W.W.Harr. 304. 

Fla.—Napoleon B. Broward Draln- 
age Viat. v. Certain Liands Upon 
Which Taxea Were Due, 33 So.2d 
716, 160 Fla. 120. 

Ind.—^Vizzard v. Taylor, 97 Ind. 90. 
Ohio.^Beachler v. Ford, 60 N.B.2d 
330, 77 Ohio App. 41. 

Tex.—Ck>rpiui Toris onoted In Parker 
V. Scobee, Civ.App.. 36 S.W.2d 303, 
304. 

54i Del.—<!kKtpiis Tnzls guoted in 
Syracuse Trust Co. v. Keiler, 166 
A. 327, 331. 5 W.W.Harr. 304. 
Tex.—Erwin v. Holliday, 112 S.W.2d 
177, 131 Tex. 69—Corpus Juris 

ftuotod In Parker v. Scobee, Civ. 
App., 36 S.W.2d 303, 304. 

50 C.J. p 498 note 23. 

Bxduslve procedure 

Statutes prescribingr procedure for 
adjudicatinsr interest in property in 
state, so as to bind nonresident, are 
exclualve.—American Soda Fountain 
Co. V. Hairston Drug Co., Tex.Civ. 
App., 52 S.W.2d‘ 764. 

55. Del.—^Perrine v. Pennroajd Cor¬ 
poration, 168 A, 196, 19 Del.Ch. 
368. 

56. Fla.—Gribbel v. Henderson, 10 
So.2d 734, 161 Fla. 712, reheard 14 
eo.2d 809, 163 Fla. 397. 

Disrecrard of reason 

The nile of striet construction, al- 
though a valuable one, should not 
be followed to the extent of forcingr 
the courts to disregard reason and 
coxnznon sense.—State ex rei. Cole- 
man v. Blair, l&l S.W. 148, 245 Mo. 
680. 

57. Dd.—^Perrine r. Pennroad Cor- 


poration, 168 A. 196, 19 Del.Ch. 
368. 

58: Mo.—Jefiferson County Dumber 
Co. V. Hobinson, App., 121 S.W.2d 
209. 

69- Arlz.—^Evans v. Hallas, 167 P. 

2d 94, 64 Ariz. 142. 

Substantial compliance with statu- 
tory requirements as to contents 
of: 

Notice to be published see infra § 
69. 

Order for publication see infra § 
65 c. 

In. soxue cases, a substantial com¬ 
pliance with the essentia! require- 
ments of the statutes is all that 
may be necessary to accomplish the 
purpose of the statutes.—Qribbel v. 
Henderson, 10 So.2d 734, 151 Fla. 
712, reheard 14 So.2d 809, 153 Fla. 
397. 

ea Tex.—^Durst v. Park, Civ.App., 
177 S.W.2d 301. 

61- Del.—Cantor v. Sachs, 162 A. 
73, 18 Del.Ch. 369. 

MinzL—State v. Northwestern Nat. 
Bank of Minneapolls, 18 N.W.2d 
669, 219 Minn. 471. 

Tex-—Frlck-Reid Supply Corpora¬ 
tion V. Meers, Civ.App., 52 S.W.2d 
115. 

50 C.J. p 498 note 26. 

Due process of law see Constitution¬ 
al Law §3 619, 646 b. 

Power of leglslature to prescribe 
constructive Service in case of ab- 
sent defendants see Constitutional 
Law 3 128 g. 

Validity of statutes as applied in ac- 
tions to quiet title see the C.JJ3. 
title Quietlngr Title 3 60, also 61 
C.J. p 205 notes 99-2, p 206 notes 
10 , 11 . 


Statute providis^ reasouable method 
of impactiiig' notloe 
Ga.—Callaway v. Cox, 40 S.E.2d 678, 
74 GaA.pp. 555. 

Statute maldng publication as good 
as other searvloe 

Kan.—^Federal Savlngrs St Loan Ins. 
Corporation v. Hatton, 135 P.2d 
659, 156 Kan. 673. 

62. Ala.—^Longr v. Clark, 78 So. 832, 
201 Ala. 454. 

Invalidity of statute see Judgrments 
3 24 e. 

63. Ark.—Parsons v. Paine, 26 Ark. 
124. 

Fla.—^Reynolds v. Harrlson, 106 So. 
909, 90 Fla. 834. 

64. Del.—Cantor v. Sachs, 162 A. 
78, 18 Del.Ch. 359. 

65. m. —Fitzgrerald, for TJse of 
Foreman-State Nat. Bank v. First 
Nat Bank, 272 BLApp. 570. 

6a statute relating to ooutluuance 
nutil uotlce given 
Statute permitting- court, on plaln- 
tltTs suggestion, to continue action 
agrainst nonresident defendant, on 
whom no persona! Service has been 
made, until notice is given as or- 
dered by court was Intended to lim¬ 
it force of preSxisting statutes rela¬ 
tive to notice only as far as might 
be necessary to make statute law 
conform to rule that court has no 
Jurisdiction to render binding per¬ 
sona! Judgment against nonresident 
served outside of commonwea!th or 
by publication, and statute must be 
construed to eflCect that resuit.— 
Taplin v. Atwater, 8 N.B.2d 786, 297 
Mass. 392. 

67. Kan.—Connell v. Kanwa OU, 170 
P.2d 631, 161 Kan. 649. 
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§ 56. Persons on Whom Service May Be 

Made 

a. In general 

b. Residents 

c. Nonresidents 

d. Unknown persons 

a. In General 

Oniy those persons who plalnly come within the terms 
of an authorizing statute may be served with process by 
publlcation; but Service by publlcation macfe valid and 
sufficient as to persons sui Juris Is also valid and suffi¬ 
cient as to persons under legal dlsabillty, uniess the 
statute creatos an excepti on In thelr favor. 

Inasmuch as a statute authorizing Service of 
process by publication is in derogation of common 
law, and' is to be strictly construed, as discussed 
supra § 55, only those persons who plainly come 
within the terms of the statute may be served with 
process by publication,®® and they must be either 
necessary or proper parties;®® but Service by pub¬ 
lication made valid and -sufficient by statute as to 
persons sui juris is also valid and sufficient as to 
persons non compos mentis, as discussed in Insane 
Persons § 147 b, infarits, as considered in Infants § 
115 b (2) (b), and persons under other legal dis- 
ability,^® uniess the statute creates an exception in 
their favor.^i 

Service of process, by publication, on domestic 
corporations is discussed in Corporations § 1320, on 
foreign corporations, in Corporations § 1946 c, and 
on dissolved corporations, in Corporations § 1776. 

Beneficiary of trusf. Under a statute providing 
for Service of summons by publication on defend- 
ants who claim an interest in the subject of the 
action, the beneficiary of a trust may be served by 
publication in an action brought by one of the 
trustees to have his duties determined;^® and, under 


§ 56 

this statute, one appointed as a succeeding trustee 
of certain mortgage bonds and the person who has 
succeeded to the rights in such property after the 
termination of the trust have an interest in the trust 
property sufficient to authorize serv-ice by publica¬ 
tion in a suit to determine the right to possession of 
the trust property.73 

Transient persons. Under a statute authorizing 
Service by publication on transient persons, it has 
been held that a woman who lived around over the 
state with her three or four children was not a 
“transient person,” even though she had no fixed 
place of residence and could not properly call any 
of her children’s homes her own.*^* 

b. Besidenta 

A resident of the state may be served with process 
by publlcation under some statutes and under the cir- 
cumstances specifled thereby, as where he has departed 
from, or conceais himself within, the state with intent 
to defraud creditors or to avoid Service of process. 

Under some statutes, and under some circum- 
stances, process may be served by publication on a 
resident of the state,^® as where the residence of 
defendant, although within the state, cannot be as- 
certained,"^® or where, after due diligence in search- 
ing for him, neither he nor any place of his resi¬ 
dence at which Service can be made can be found,'^'^ 
or where he is absent from the state,7® or has de¬ 
parted from the state*^® with intent to defraud 
creditors,®® or to avoid Service of process,®^ or has 
concealed 'himself within the state with intent to 
defraud creditors,®® or to avoid Service of process,®® 
or where process directed to the officer of the county 
in which defendant resides, or is, has been twice 
delivered to such officer more than ten days before 
the retum day and has been returned without being 
executed;®^ but these statutes have no application 


68. Tez.—Ccurpiui jrnils dted In 
Parker v. Scobee, Clv.App., 36 S. 
W.2d 303, 304. 

50 C.J. p 499 note 30. 

In action for partitlon see Partltlon 
S 83 a. 

69. Colo.—-Frybarg-er v. McMillan, 
26 P. 713, 16 Colo. 349. 

50 C.J. p 499 note 31. 

Defenda&ts 

Service by publlcation may be bad 
only on defendants.—^Hassett v. Dur- 
bln, 271 N.W. 867, 132 Neb. 316. 

70. Fla.—Quisrley v. Crexnln, 109 So. 
312, modifled 113 So. 892, 94 Fla 
104—McBanlel v. McHlvy, 108 So. 
820, 91 Fla 770, 61 A-L.R. 731. 

71. Fla—Quiffley v. Cremin, 109 So. 
312, modified 113 So. 892, 94 Fla 
104. 

92. Wis.—^Lausblln v. Griswold, 171 
N.W. 766. 169 Wls. 60. 


73. Wis.—Lausrhlin v. Griswold, su¬ 
pra 

74. Tex.—Gordon v. Keeder, Clv. 
App., 202 S.W. 983. 

75. Tex.—Spinnler v. Armstronsr» 
Civ.App., 63 S.W.2d 1071. 

Wliere statute Is iu disjunctive, 

the exlstence of any one of the al- 
terpative situations speci-ded Is suf¬ 
ficient.—Cone Bros. Const. Co. v. 
Moore, 193 So. 288, 141 Fla 420. 

76. Tex.—ISharpe v, National Bank 
of Commerce, Civ.App., 272 S.W. 
321. 

50 C.J. p 600 note 57. 

77. Mlnn.—Wilk v. Russell. 218 N. 
W. 110, 173 Mlnn. 680. 

50 C.J. P 600 note 68. 

78. Cal.—^Bell V, McBermoth, 246 P. 
806, 198 Cal. 694. 

60 C.J. p 600 note 69. 
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79. Cal.—^McKendrlck v. Western 
Zlnc Mln. Co., 130 P. 865, 165 Cal. 
24. 

Mont.—Aronow v. Blshop, 120 P.2d 
423, 112 Mont. 611. 

80. Neb.—Skala v. Brockman, 190 
N.W. 860, 109 Neb. 269. 

50 C.J. p 601 note 61. 

81. Neb.—Skala v. Brockman, su¬ 
pra 

50 C.jr. p 601 note 62. 

82. Neb.—Skala v. Brockman, su¬ 
pra 

60 C.J. p 601 note 63. 

83. Mlnn.—Wllk v. Russell, 218 N- 
W. 110, 173 Mlnn. 680. 

50 C.J. p 501 note 64. 

84. W.Va—State v. Toungr, 117 S. 
B. 688, 94 W.Va 7--U. S. Oll, etc., 
Supply Co. V. Gartlan, 64 S.B. 933, 
66 W.Va 689. 
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and do not authorize Service o£ process by publica- 
tion, except where the facts enumerated by statute 
as grounds for Service by publication are shown 
to exist;^® and it has been held that Service by 
publication in a case wherein rights of persons in 
property in the state are sought to be excluded is 
not sufficient as to residents of the state whose 
whereabouts are kno\vn.8<> 

c. Nonresidents 

Service of process on a nonresident of the state may, 
under the statutes, be perfected by publication; but 
it has been held that the nonresident must have some 
property wlthin the state and within the Jurisdiction 
of the court. 

Service of process on a nonresident of the state 
may, under the statutes, be perfected by publica- 
tionS*^ in certain classes of cases, as discussed infra 
§ 57; but Service by publication is ineffective to 
confer personal jurisdiction over a nonresident^s 
One who is but temporarily absent from the state in 
the pursuit of his vocation cannot be proceeded 
against as a nonresident;^^ nor can one be served 
as a nonresident merely because it cannot be as- 
certained where his residence is.^® However, it has 
been held that one is a nonresident both in law and 
in fact within the meaning of statutes where he 
has been absent from the state for over a year and 
the time of his retum to the state, i£ ever, is 
rendered uncertain by sickness,®! and that the same 
principle applies to a person temporarily residing 
abroad in an official capacity under the United 
States government.®^ A person may be a nonresi¬ 


dent, for the purpose of constructive Service by 
publication, where his actual present residence is 
without the state, although his legal domicile is in 
the state®® and although in many cases the residence 
and domicile of a person on whom constructive 
Service by publication is attempted may be the 
same.®^ 

Occasional temporary presence of a nonresident 
within the state will not defeat the right to serve 
him by publication.®® 

Second puhlication on vacation of default order. 
The fact that a default had been entered on a pub¬ 
lication of summons against a nonresident defendant 
does not render nugatory a subsequent publica¬ 
tion, the default order having been yacated and new 
proceedings instituted for service.®® 

Ownership of property within jurisdiction. A rule 
frequently stated, and declared by some statutes, is 
that the nonresident must have some property with¬ 
in the state®*^ and within the jurisdiction of the 
court®® in order that service ]by publication on him 
may be proper and effective. A defendant, within 
the rule, does not have property within the state 
when it is merely brought temporarily into the 
state.®® 

The question of ownership of property within the 
state arises, in connection with service by publica¬ 
tion, in a divorce action wherein there is an applica- 
tion for alimony, as discussed in Divorce § 247 b, 
or relief with resp.ect to property is sought as in- 
cidental relief, as discussed in Divorce § 78, but it 


85. Mont.—^Aronow v. Blshop, 120 
P.2e 423, 112 Mont 611. 

50 C.J. p 501 note 66. 
n’atiiza of aliAence necessaiy 

In order that absence from the 
state be sufficient ground for pub- 
lishin^r summons under a statute au- 
thorlzins service by publication 
when defendant has departed from 
the state, there must be a prolongred 
or protracted absence, amounting to 
a departure, as distingruished from 
a mere temporary absence.—^Aronow 
V. Bishop, supra. 

88. Wyo.—^In re Bergrman^s Sur- 
vivorship, 151 ■p.2d 360, 60 Wyo. 
355. 

Service by publication as not per- 
misslble i^enerally where personal 
Service practicable see supra S 54. 

87. Ga.—Sweat v. Arline, 197 S.EL 
893, 186 Ga. 460. 

N.Y.—^larke v. Oarllsle Poundry 
Co., 270 N.T.S. 351, 150 MIsc. 710. 
50 C.J. p 499 note 41 [al-te]. 
Feorson In. mUltary service 

Service of citation by publication 
on CTOund o£ nonresidence of de¬ 


fendant in military service was suf-' 
ficient as asrainst contention that he 
did not lose residence in state be¬ 
cause of such Service, in absence of 
evidence conclusively establishinff 
that he was resident of state when 
he entered service.—^Reese v. Bacon, 
Tex.Civ.App.. 176 S.W.2d 971. 

88. Kich.—Stewart v. Elaton, 283 N. 
W. 651, 287 Mich. 466, 120 A.L..R. 
1354. 

89. Md.—^McEIim v. Odom, 8 Bland 
407. 

90. N.Y.—Close V. Van Husen, 6 
How.Pr. 157, Code Rep.,N.S., 408. 

91. N.C.—^Brann v. Hanes, 140 S.E. 
292. 194 N.C. 571. 

50 C.J. p 499 note 44. 

92. U.S.—Collinson v. Teal, C.C.OP., 
6 F.Cas.No.8,020, 4 Sawy. 241. 

93. Pia.—^Housey v. Rutter, 166 So. 
658, 123 Fla. 156—Minick v. Min- 
ick, 149 So. 483, 111 Fla. 469. 

N.C.—Brann v. Hanes, 140 S.E. 292, 
194 N.C. 571. 

94. Fla.—^Minick v. Mlnlck, 149 So. 
483, 111 Fla. 469. 
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95. U.S.—^Palmer v. McCormlck, C. 
C.Iowa, 30 F. 82. 

96. Cal.—^Mohn v. Tingley, 217 P. 
733. 191 Cal. 470. 

97. N.Y.—^McNauffhton v. Broach, 
260 N.Y.S. 100, 236 App.Div. 448— 
Guffey V. Grand Trunk Ry. Co. of 
Canada, 122 N.Y.S. 947, 67 Misc. 
553. 

N.C,—Soi^thern Mills v. Armatroiig*, 
27 S.E.2d 281, 223 N.C. 495 148 A. 
1*.R. 1248. 

S.D.—^Minnick v. Lilenquist, 23 N.W. 
2d 804, 71 S.D. 276. 

Wis.—Riedel v. Preston. 246 N.W. 

669, 211 Wls. 149. 

60 C.J. p 600 note 48. 

XTonresident not doln^ bnsineBs in 
state 

N.Y.—^Rodier v. Fay, 7 N.Y.S.2d 744. 

98. N.Y.—^Holmes v. Camp, 114 N. 
E. 841, 219 N.Y. 35D. 

50 C.J. p 600 note 49. 

Control and seizure of defendant^s 
property by court see infra § 59. 

99. N.Y.—Galusha v, 53our City 
Nat. Bank, 1 Hun 573, 4 Thomps. 
&C. 68—^Hai&ht v. Husted, 4 Abb. 
Pr. 348. afflrmed 5 Abb.l'r. 1701. 
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seems not to arise where the oniy relief sought is 
dissolutiori of the marital status, as considered in 
Divorce § 95, and custody of children, in Divorce 
§ 303 b. 

d. Unknown Peisons 

Under an authorlzlng statute, unknown persons In- 
terested In the subject matter of the suit may be served 
with process by publlcation; but the persons sought 
to be 80 served must be In fact unknown. 

Under a statute so providing, unknown heirs or 
other unknown persons interested in the property 
within the court’s jurisdiction which is the subject 
matter of the suit may be served with process by 
publication.i However, in order to authbrize such 
Service, it musfbfe made to appear that the parties 
sought to be served are in fact unknown.2 

§ 57. Actions or Proceedings in Which Serv¬ 
ice Authorized 

a. In general 

b. Particular actions or proceedings. 
a. In G^eral 

Service by publlcation may be had, when authorized 
by statute, In an action In rem, or quasi In rem, which 
involves a res in the state and within the Jurisdiction 
of the court; but such servIce is not effective in an 
action in personam or In any action not within the 
purview of an authorizing statute. 

1 . JCiLn .— Federal Savinss & Loan 
Ina. Corporation v. Hatton, 136 P. 

2d 559, 156 Kan. 673. 

50 C.J. p 501 note 69. 

In eminent domain proceeding: see 
Eminent Domain § 245 b. 

In action for partition see Partition 
§ 83 a. 

In action to qulet tltie see tbe C-J.-S. 
title Quietingr Title 9 50, also 61 
C.J. p 205 note 8-p 206 note 16. 

Teru *HuiknowxL bLeirs,” as used in 
statute, means ali who take title to 
realty by reason of owner*s death, 
includingr beirs of heirs.—IFederal 
Savln^s & Loan Ins. Corporation v. 

Hatton, supra—50 C.J. p 501 note 69 
Ca]. 

2. 111.—^Dickey v. Chica^o, 38 N.E. 

932, 152 111. 468. 

50 CJ. p 501 note 70. 

Showinff in affldavlt or bili, petition, 
or complaint see infra § 64. 

3. IT.S.—^Kansas City Southern Ky. 

Co. V. Chicago Great Western R. 

Co., D.C.Mo., 68 P.2d ’810. 

Pa.—Commonw.ealth v. Lutr, Com. 

Pl., 61 York Leg.Rec. 160. 

50 C.J. p 502 note 76. 

4. Mo.—State ex rei. Reid v. Bar- 
rett, 118 S.W.2d 33, 234 Mo.App. 

684. 


Since Service of process by publication was un- 
known at common law and is of strictly statutory 
origin, as discussed supra § 54, it is permissible 
only in the classes of actions that come within the 
purview of the statutes.® Where a statute, after 
specifically naming various classes of cases in which 
Service by publication is authorized, uses very 
broad language to cover other cases, an action, al- 
though not within any one of the classes specifically 
named, may be within the broad language of the 
statute.^ Indeed, some comprehensive statutes au¬ 
thorizing Service by publication do not impose any 
limitation as to nature, class, or type of action,® and 
under such statutes Service by publication may be 
had in ali cases where tfce principies of due process 
do not require actual Service within the state.® 

The fact that the cause of action arose in the 
state is not alone sufficient to permit Service by pub¬ 
lication on a nonresident defendant.^ 

Actions in personam. Where suit is brought to 
determine a nonresident defendant*s personal rights 
and obligations, that is, where the suit is purely in 
personam, Service by publication is ineffectual for 
any purpose.® It has been held, however, that, al- 
though Service by publication in this class of ac¬ 
tions is ineffectual for any purpose, it is not .ob- 
jectionable and that an order for such Service will 

N.Y.—Gore v. Pennsylvanla R. Co., 
269 NT.Y.I?. 410, 144 Misc. 639, af- 
firmed 260 I^T.YlS. 941, 236 App.Dlv. 
SSl—Rodier v. 'Pay, ' 7 N.Y.S.2d 
744. 

H.C.—Southern Mills v. Armstrongr, 
27 S.B.2d 281, 223 N.C. 496, 148 
A.L.R. 1248—Stevens v. Cecil, 199 

S.E. 161, 214 N.C. 217. 

Ohio.—Francis v. Allen, Com.Pl., 79 
N.B.2d808. 

Puerto Rico.—^Yrizarry v. Sabater, 1 
Pu^rto Rlco Fed. 183. 

Wis.—Rledel v. Preston, 246 N-W- 
669, 211 Wis. 149. ; ■ 

60 aj. p 502 note 77. 

“Actioix in personam’* deflned and 
distlngrulshed from “action or pro- 
ceedingr in rem” see Actions §i 1, 
62. 

Invalidity of personal judffment ren- 
dered against person served by 
publlcation see Jud^rments § 24. 

’ ( 

Statute , authorizing Service of 
process by publication on absent and 
nonresident defendants is inapplica- 
hle to suits In personam. 

Ga.—Irons v. American Nat. Banh# 
172.S.B. 629, 178 Ga. 160. 

Mont.—State ex rei. Miller v. Dis- 
trict Court of Seventh Dist. in and 
,for Bichland I County, 186 P.2d 606, 
, 120 Mont. 423, 173 A.L-R. 978. 


tion V. Bowers, 22 N.E.2d 832, 215 
Ind. 672. 

N.J.—Jurewicz v. Locals 1297, 1392, 
2343 of United Broth. of Carpen- 
ters and Jolners of America, 49 A. 
2d 23, 138 N.J.Eq. 493. 

6. N.J.—Bngrlander v.‘ Jacoby, 28 A. 
2d 292, 132 N.J.Eq. 836. 

Character of Service required by due 
process of law see Constitutlohal 
Law 9 619 b. 

7. N.Y.—^McNaugrhton v. Broach, 260 
N.Y.S. 100, 236 App.Div. 448. 

8. U.S.—^National Surety Co. v. Aus- 
tin Machinery Corporation, C.C.A. 
Tenn., 35 F.2d 842, certiorari de- 
nied 60 S.Ct. 162, 280 U.S. 614, 74 
L.Ed. 666. 

Pl€u—^Ake V. Chancey, 13 eo.2d 6, 
162 Fla. 677. 

111.—Griffln v. Cobk County, 16 N.B. 
2d 906, 369 111. 380, 118 A.L.R. 
1157. 

lowa.—^AUen v. Allen, 298 N.W. 869, 
230 lowa 604, 136 A.L.11. 617. 

Mon,t.—State ex rei. Miller v. Dis- 
trict Court qf Seventh Dist. in and 
for Rlchland County, 186 P.2d 606, 
120 Mont. 423, 173 A.L.R. 978. 

N.J.—Cameron v. Penn Mut. Life 
Ins. Co., 161 A. 56, lil N.J.Eq. 24.. 

N.M.—Sullivan v. Albuquerque Nat- 
Trust & Sav. Bank of Albuquer¬ 
que, 188 P.2d 16^, 61 N.M. 466. 

1073 . 


5. Ind.—Grantham Realty Corpora- 
72 C.J.S.—68 



PR0CES8 


72 C.J.S. 


§ 57 


not be vacated,^ since defendant may appear in the 
action and thus cure ali possible defects,!® and, if 
he does not, he will sustain no injury because no 
persona! judgment can be rendered against 

Actions or froceedings in rem or quasi in rem. 
When authorized by statute, Service of process by 
publication may be had in an action or proceeding" 
in rem, or quasi in rem, or in the nature of an action 
or proceeding in rem,^^ ^hich involves a res in the 
state^s and within the jurisdiction of the court.^^ 
Under the statutes, process may be served by pub¬ 
lication where the action involves or affects specific 
real or personal property in the state and within 
the jurisdiction of the court,!^ defendant owns such 
property or has or claims an interest therein,^® 
and the object of the suit is to enforce a rigiht in 
the propertyi^ or to exclude defendant from any 
interest therein.18 

Personal Service required as to part of relief 
asked. If claims merely personal in their nature 
are joined wrth claims involving real estate, Service 
cannot be had by publication so as to authorize 
judgment on the personal claims;^® but the mere 
fact that a party asks a greater measure of relief 


than can be g^ven without personal Service does 
not deprive the oourt of jurisdiction to grant such 
relief as is proper under Service by publication.20 

b. Particular Actions or Proceedings 

Service by publication has been consldered permls- 
slble In various actions, such as an action to enforce a 
lien, to reform an Instrument, or to set aside a convey- 
ance or transfer of property, and not permlsslble In 
other actions of a different nature, such as a tort action 
or a suit for an Injunctlon. 

Particular actions or proceedings in which, ac- 
cording to the decisions, Service by publication may 
be made in view of such actions being within stat¬ 
utes authorizing such Service and being actions or 
proceedings in rem or quasi in rem, and not in 
personam, include: An action against a debtor to 
subject realty to payment of debts;^! an action 
attacking a merger of corporations and involving 
dispositioh and restitution of assets;^^ an action 
by a state to recover money deposited by a prisoner 
with a sheriff in lieu of bail an action for an ac- 
counting in respect of an estate within the jurisdic¬ 
tion of the court;24 an action for the recovery of 
a fund in the possession of a resident party, al- 
though claimed by a nonresident assignee;25 an ac- 


9. N,T.—Clarke v. Boreel, 21 Hun 
594 . 

50 aJ. p 503 note 78. 

la N.Y.—<31arke t. Boreel, supra. 

11. N.Y.—Marrone ▼. Tesoriere, 166 
N.Y.S. 280, 92 Misc. 602. 

50 C.J. p 503 note 81. 

13. lowa.—Allen v. Allen, 298 N.W. 

869, 230 lowa 504, 136 A.L..R. 617. 
N.J.—Cameron v. Penn Mut. Life 
Ins. Co., 161 A. 65, 111 N.J.Ea. 24 
—^Reichert v. United Brotherhood 
of Carpentera and Jolners of 
America, 183 A. 728, 14 E’J'.3fisc. 
106. 

JT.M.—State ex rei, Truitt v. District 
Court of Nlnth Judlcial Dist., Cur- 
ry County, 96 P.2d 710, 44 N.M. 16, 
126 A.L.R. 651. 

N.T.—^In re Security Trust Co. of 
Rochester, 70 N.Y.S.2d 260, 189 
Misc. 748, reversed on other 
grpunds 92 N.Y.S.2d 308, 275 App. 
Biv. 1020, and affirmed 97 N.Y.S. 
2d 922, 277 App.Div. 837. 

N.C.—Southern Mills v. Armstrong-, 
27 S.E.2d 281, 223 N.C, 495, 148 A. 
L.R. 1248—Stevens v. Cecil, 199 S. 
E. 161, 214 N.C. 217—Bemhardt v. 
Brown, 24 SJB. 527. 118 N.C. 700, 
36 L.R.A. 402. 

• Minn.—State v. Northwestern 
Nat. Bank of MlnneapoliS, 18 N.W. 
-3d 569, 219 Minn. 471—First Trust 
Oo. of St. Paul V. Matheson, 246 
N.W- 1, 187 Minn. 468, 87 A.L.R. 
478. 


N.J.—Cameron v. Penn Mut. Life 
Ins. Co., 161 A. 65, 111 N.J.B(i. 24. 
N.Y.—^Urauhart v. Urauhart, 67 N.Y. 
S.2d 734, 185 Misa 916, affirmed 69 
N,T.S.2d 921, 270 App.Div. 759. 
Where issnes affeot res or legal 
status, nonresident defendants may 
be served by publication.—^Ricks v. 
Wade, 98 P.2d 479. 97 Utah 402. 

14. Fla.—G-ribbel v. Henderson, 10 
So.2d 734. 161 Fla. 712, reheard 
14 So.2d 809, 153 Fla. 897. 

Zf court lacks JnzisdlotloxL of sub¬ 
ject matter of the action, order pro- 
viding for Service by publication is 
fatally defective.—^Urquhart v. Ur- 
Quhart, 67 N.Y.S.2d 734, 186 ^isc. 
916, affirmed 59 N.T.S.2d 921, 270 
App.Div. 769. 

15- U.S.—^Propper v. Clark, N.T., 69 
S.Ct. 1833, 337 U.S. 472, 93 L.Ed. 
1480, rehearing- denied Propper v. 
Clark, 70 S.Ct. 33, 338 U.S. 841, 94 
L.Ed.- 

Ga.—Sweat v. Arline, 197 S.B. 893, 
186 Ga. 460. 

16. Mass.—Gulda v. Second Nat. 
Bank of Boston, 80 N.E.2d 12, 823 
Mass. 106. 

Min n .—State v. Northwestern Nat. 
Bank of Minneapolis, 18 N.W.2d 
569, 219 Minn. >471. 

N.C.—Cutter v. American Trust Co., 
197 S.B. 542, 213 N.C. 686. 

Wyo.—^Kumor v. Scottish Union & 
National Ins. Co., 33 P.2d 916, 47 
Wyo. 174. 

50 CJT. p 503 note 82 [a]. 
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17. Hl.—^Brand v. Brand, 96 N.E. 
918, 252 111. 134. 

Mo-—^tate ex rei. Beid v. Barrett. 
118 S.W.2d 33, 234 Mo.App. 684. 

18. Minn.—State v. Northwestern 
Nat. Bank of Minneapolis, 18 N. 
W.2d 669, 219 Minn. 471. 

N.Y.—tPeuchtwauger v. Central Han- 
over Bank & Trust Co., 43 N.E.2d 
434, 288 N.Y. 342. 

N.C.—Cutter v. American Trust Co., 
197 S.E. 642, 213 N.C. 686. 

Wyo.—^Kumor v. Scottish Union & 
National Ins. Co., 83 P.2d 916, 47 
Wyo. 174, 

19. EAn.—^Zimmerman v. Barnes, 43 
P. 764, 56 Kan: 419. 

20. Ariz.—^Hook v. Hoffman, 147 P. 
722, 16 Ariz. 640. 

60 C.J. p 505 note 25. 

2L Miss.—Zecharie v. Bowers, 11 
Miss. 641. 

50 C.J. p 505 note 7. 

22. Tenn.—Knapp v. Supreme Com- 
mandery U. O. GK C., 118 S.W. 390, 
121 Tenn. 212. 

50 C.J. p 604 note 6 [a] (1). 

23. Ind.—State v. Scanlon, 28 N.E. 
426, 2 IndA.pp. 320. 

24. Fla.—Corpus Juris dted in 
Gribbel v. Henderson, 10 So.2d 734, 
737, 161 Fla. 712, reheard 14 So.2d 
809, 163 Fla. 397. 

N.Y.—^Devlln v. Roussel, 55 N.Y.S. 
386, 36 App.Div. 87. 

25. N.Y.—Taylor v. Security Mut. 
Life Ins. Co.. 77 N.YjS. 1012, 38 
Misc. 675. 
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tion to abate a nuisance on land, title to which is 
vested in a nonresident defendant as an assignee in 
bankruptcy an action to collect back taxes ;27 an 
action to construe a will;28 an action to enforce 
the double liability of stockholders an action to 
establish the existence and contents of a lost docu- 
ment evidencing the title of one in possession of 
land;®® an action to Jfix a trust in lahds,®^ or to 
trace a trust fund into land and to subject the land 
to the payment of the trust oblig^tion;®® an action 
to impress a bank account with a trust;®® an action 
to reform or correct a deed;®^ an action to reform 
a life insurance policy, in so far as it affects a non¬ 
resident beneficiary, where the res, that is, the 
policy, is in the possession of complainant and with- 
in the control of the court;®^ an action to reform 
notes which a nonresident has sent into the state for 
collection;®® a creditors’ suit to reach an equitable 
interest in land of a nonresident debtor;®7 a pro- 
ceeding by a railroad company for permission to 
abandon portions of its track, which involves resto- 
ration of money received as aid;®® proceedings for 
the registration of land;®® a proceeding relating to 
the administration of a trust and trespass to 
try title.**! 

On the other hand, it has been held that Service 
by publication is not permissible in an action by a 
stockholder to compel a declaration of dividends ;*2 
a suit for an injunction ;^® or a tort action.*^ 

Service by publication in certain actions or pro¬ 
ceedings is discussed in other tities, such as Bas- 


§ 57 

tards § 65 a, Divorce § 95, Ejectment § 55, Eminent 
Domain § 245 b, Interpleader § 25, Partition § 83 a, 
and the CJ.S. title Quieting Title § 50, also 50 CJ. 
p 503 notes 83-88 ; 51 C.J. p 205 note 98-p 206 note 
15. Also, Service by publication in equitable suits 
generally is discussed in Equity § 175-b (2), in a 
suit for annulment of marriage, in Marriage § 
55, in an action for separate maintenance, in Hus- 
band and Wife § 618, and in an action for specific 
performance of a contract to sell and convey real 
estate, in the CJ.S. title Specific Performance § 
121, also 58 CJ. p 1144 note 59, p 1145 note 64. 

Action involving corporaie stock. The situs of 
stock of a domestic Corporation ‘ ordinarily is con- 
sidered as being in the state of its incorporation for 
the purpose of determining the propriety of Serv¬ 
ice by publication in actions involving such stock 
and it has been held that such Service on nonresident 
or unknown defendants, as the case may be, is 
permissible in an action to determine the ownership 
of stock,*® an action to set aside an alleged fraudu- 
lent transfer of stock*7 or to compel restitution of 
stock so transferred,*® an action to compel a trans¬ 
fer of stock to resident complainants,*® an action 
to compel specific performance of a contract relat¬ 
ing to it,®® an action to restrain nonresident owners 
from voting the stock after having contracted away 
their right to do so,®! and an action to terminate 
a voting trust in the stock.®® 

Action to establish or enforce lien, Servi^ce of 
process by publication in actions for the enforce- 


26. lowa.—Radford v. 'Thornell, 46 
N.W. 890. 81 lowa 709. 

27. Mo.—State v. Staley, 76 Mo. 158. 
2a lowa.—^Dlllavou v. DiUavou, 106 

N.W. 949, 130 lowa 405. 

50 C.J. p 605 note 18. 

29. U.S.—Irvlne v. Elliott, D.C.Del.. 
203 F. 82. 

50 C.J. p 504 note 6 [aj (2). 

30. U.S.—^Virginia, etc., CJoal Co. v. 
Charles, I>.C.Va., 261 P. 83, af- 
firmed 264 P. 379, 166 C.C.A. 699, 
appeal dismissed 40 S.Ot 845, 252 
fU.S. 669, 64 Ii.Bd. 720. 

31. Mo.—State v. Hart.ma.Tin, 19 S. 
W.2d 637, 823 Mo. 171. 

50 C.J. p 505 note 15. 

32. Kan.—^Reeves v. Pierce, 67 F. 
1108. 64 Kan. 502. 

33. N.Y,—^Peuchtwangrer v. Central 
Hanover Bank & Trust Co., 48 N. 
B.2d 434, 288 N.T. 342. 

34. N.J.—Corpus Juris dted In 
Cameron v. Penn Mut. Life Ins. 
Co., 161 A. 65, 67, 111 N.J.Eq. 24. 

60 C.J. p 506 note 17* [a], [h]. 

85. N.J.—Cameron v. Penn Mut 
Life Ins. Co., 161 A. 65, 111 N.J. 


Bq. 24, dlstinguishlngr McBrlde v. 
Garland, 104 A. 436, 89 N.J.Eq. 814. 

36. N.J.—Corpus Juris dted In 
Cameron v. Penn Mut. Life Ins. 
Co., 161 A. 66, 67, 111 N.J.Eq. 24. 

Ohlo.—^Doepke v. Christy Box Car 
Loader Co., 14 Ohlo N.P.,N.S., 623. 

37. Colo.—Shuck V. Quackenbush, 
227 P. 1041, 76 Colo. 692, 38 A.L.R. 
269. 

38. Mich.—Williams v. Plint, etc., 
R. Co., 74 N.W. 641, 116 Mich. 892. 

50 C.J. p 604 note 6 [a] (3). 

39. Philippine.—^Alba v. De la Cruz, 
17 Philippine 49. 

40. N.C.—Cutter v. American Trust 
Co., 197 S.B. 542, 213 N.C. 686. 

Aotlon for dlstrihntion of rental 
fnnds under trust agreemeut 
II.e.—^Blauner v. Hirsch, C.C.A.Ohlo, 
57 P.2d 114. 

41. Tex.—Bassett v. Sherrod, 26 S. 
W. 812, 13 Teac.Clv.App. 327, ap¬ 
peal dismissed 86 S.W. 400, 90 Tex. 
82. 

42. N.C.—Southern Mills ▼. Arm- 
strongr, 27 S.E.2d 281, 223 N.C. 496, 
148 A.L.R. 1248. 
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43- m.—Harts ▼. Klmhall, 149 111. 
App. 636. 

50 C.J. p 602 notfe 77 [kj. 

44. Puerto Rico.—Ortlz v. AI cala 
dei Olmo, 2 Puerto Rico Fed. 95. 
104. 

50 C.J. p 602 note 76 [a]. 

45. N.Y.—Cohen v. Shaine, 67 N-T. 
S.2d 180. 

60 C.J. p 604 note 96. 

46. Ariz.—^Hook v. HofiCman, 147 P, 
722, 16 Ariz. 640. 

50 C.J. p 604 note 98. 

47. N.T.—Cohen v. Shaine. 67 N.T. 
S.2d 180. 

48. N.T.—Holmes v- Camp, 114 N.E. 
841, 219 N.T. 369. 

49. N.J,—Sonegre v. Singer Mfg. 
Co., 68 A. 64, 73 N.J.Eq. 667. 

60 C.J. P 604 note 1. 

50. Cal.—Walt v. Kern River Min., 
etc., Co.. 106 P. 98, 157 CaJ. 16. 

51. Ohlo.—Shinkle v. Dalton Add- 
Ingf Mach. Co., 19 Ohio N.P.,N.S., 
104. 

52. S.D.—Sargent v. McHarg, 174 
N.W. 742, 42 S.D. 807. 
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ment of a-lien on real^^ or personal^^ property has 
very generally been held pennissible under pertinent 
statutes; but a statute allowing Service by publica- 
tion in an action to enforce a lien does not authorize 
such Service in an action to establish a lien.56 

Aetion to set aside conveyance or transfer. Stat- 
utory authorization of Service by publication is 
generally considered to extend to an action to set 
aside or cancel a conveyance of land,56 a deed of 
trust,57 a transfer of personal property,or a 
transfer of land and personal property.®® However, 
while it has bCen held that process may be served 
by publication in an action to cancel or set aside 
an assignment of a patent,®® there is also authority 
to the contrary.®^ 

Ancillary suit or proceeding; proceedings after 
judgment. Where a court has acquired jurisdiction 
over the person of a litigant and thereafter an' an¬ 
cillary suit or proceeding is instituted against him, 
constructive service of process is sufficient but a 
statute allowing Service by publication in an action 
or proceeding for relief after judgment does not 
relate to the modification of a judgment where the 
court has contmuing jurisdiction of the subject 


matter and not of the person.®® Service by publica¬ 
tion has been held pennissible in an action to set 
aside a judgment annulling a marriage on the 
ground of fraud,®^ and not permissible on a bili 
for discovery®® or in a chancery suit for damages 
as a set-off against a judgment.®® 

§ 58. Prerequisites to Service by Publication 

‘ The due dfligence which plaintiff must exercise to 
acquire certain Information, specifled by statute, before 
resorting to service by publication is an honest and rea- 
sonabie effort to acquire such Information; and the 
question of whether it has been exercised is iargely a 
question of fact to be determined on consideratlon of 
the facts and circumstances of each case. 

It is necessary, under the statutes, that plaintiff, 
before resorting to service by publication, exercise 
due diligence, or make due and diligent inquiry, to 
find defendant in Ihe state, .or ascertain his place 
of residence, or, if it is claimed that defendant is 
unknown, to ascertain his name and address ;®'^ and, 
under this rule, it is incumbent on him to make an 
honest,®® conscientious,®® reasonable,.'^® and well di- 
rected*^! effort to acquire the .information specified 
in the statute. Diligence, however, is a relative 
term ,^2 whether due diligence has been used is 


53. U.S.—Lelgrh v. Green, Neb., 24 
S.Ct. ‘390, 193 U.S. 79, 48 L-Ed. 
623. 

50 C.J. p 504 note 93. ’ 

In action or proceeding to: 

Enforce mechanicas lien see Me- 
chanies’ Liens S 286. 

Foreclose mortgage see Mortgages 
§ 633 b <t). 

54. U.S.—Thompson v. Terminal 

Shares, C.CJLMO., 89 F,2d 65^, 
certiorari denied Guaranty Trust 
Co. of New York, *6S S.Ct, 121. 302 
U.S. 736, 82 L-Ed. 568. , , r. 

60 C. P 604 note 94. 

55. Minn.—Curran v. Nash, 2,9- N. 
W.2d 436, 224 MInn. 6714 174 A.L. 
R. 411. 

50 C.J. p 602 note 76 [f]- 

56. Minn.—^Lane v. I^es, 46 N.W^’ 

4. 43 Minn. 137. 

50 C.J. p 503 note 89. 

57. U.S.—^Lsnich v. I^urphy, App.IX 
C., 16 S.Ct. 623, 161 U.S. 247, 40 

688 . 

Mo.—State ex rei. Reid v. Barrett, 
118 S.W.2d 33, 234 Mo.App. 684. 
5& Ind.—Quarl v. Abbett, 1 N.E. 

476, 102 Ind. 233, 52 Am.R. 662. 

50 C.J. p 504 note 90. 

Action, to have aSBlgimient of Ufe 
Instzzaace poUoy dedaxed vold 
N.T,—^Mondin v. Mondin, 80 N.Y.S. 

2d 176, 274 AppJliv. 69. 

59i. Nev.—^Robinson v. Kind, 47 P. 

1 , 977, 23 Nev. 330, > 

SOL N.T.—Miller v. Jones, 22 N.Y. 

5. 86, 67 Hun 281. 

50 CJT. p 504* note 90 £a]. 


61. D.C.—^BackuO Portable Steam 
Heater Co. v. Simonds, 2 App.D.C. 
290. 

50 C.J. p 602 note 77 td]. 

62. N.J.—^Englander v. Jacoby, 28 
A.2d 292, 132 N.J.Bq. 336. 

Seryice hy publication in proceed¬ 
ing to reyive judgment see Judg¬ 
ment S 543. 

63. Ohlo.—VIda v. Vida, 90 N.R2d 
441, 86 Chio App. 139. 

64. N.Y.—^Everett v. Everett, 47 N. 
Y.S. 994, 22 App.Div. 473. 

50 O.J. p 505 note'19. 

Service by publication generally: 

Iri action, or on motion or statu- 
tory petltion or cotaplaint, to set 
aside judgment < see Judgments 
§ 294. 

In equitable suit to enjoin or set 
aside judgment see Judgments 5 
385. 

65. D.C.—Plumb V. Bateman, 2 
App.D.C. 166. 

50 C.J. p 602 note 76 td]. 

66. U.S.—^National Surety Co. v. 
Austin Machinery Corporation, C. 
C.ATenn., 35 iP.2d 842, certiorari 
denied 50 S.Ct. 162, 280 U.S. 614, 
74 I..Bd. 655. 

67. Okl.—^Ross V. Thompson, 50 P. 
2d 385, 174 Okl. 183. 

Necessity of **unknown’* person be- 
ing in fact unknown see supra 5 
56 d. 

68. Fla.—^Klinger v. Milton Holding 
Co., 186 So. 526, 136 Fla. 50. 

III.—Graham v. 0’Connor, 182 N.B. 
764, 350 111. 36. 
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69« Sia.—^Kllnger v. Milton Holding 
Co., 186 So. 526, 136 Fla. 50. 

CK)od falth is an underlylng ele- 
ment.—^Martin v. MeCabe, 213 S.W. 
2d 497, 358 Mo. 118.‘ 

Oomrt shonld satisj^ itself of bona 
fides of plainUif in' 'attempting to 
make constructive service under 
statute.—^Mlnlck v. Mlnick, 149 So. 
483, 111 Fla. .469. 

70. Fla.—Kllnger v. Milton Holding 
Co., 186 So. 626, 136 Fla. 50—Mc- 
Danlel v. McElvy, 108 So. 820. 91 
Fla. 770. 

Wash.—White v. White, 163 P.2d, 
137, 24 Wash.2d 52—Chase v. Car- 
ney, 90 P.2d 286, 199 Wash. 99. 

50 C.J. p 518 note 7. 

Beasonabla degree of perseverance 
is essentlal.—Narum v. Cheatham, 15 
P,2d 1106, 127 Cal.App. 606. 

PlaintUf held reasonably diligent 
Fla—^Housey v. Rutter, 166 So. 558, 
123 Fla 166. 

The Corpus Jtirls text has been 

cited in connectlon with the general 
question of due diligence in the mat¬ 
ter of procuring service by publica¬ 
tion.—^Kllnger v. Milton Holding Co., 
186 So. 526, 532, 136 Fla 50. 

71. 111.—Callner v. Greenberg, 33 
N.E.2d 437. 376 IU. 212, 134 A.L.R. 
1486—Graham v. 0'Connor, 182 N. 
EL 764, 350 IU. 36. 

73. Cal.—^Vorburg v. Vorburg, 117 
P.2d 875, 18 Cal.2d 794—Rue v. 
Quinn, 66 P. 216, 70 P. 732, 137 
Cal. 661. 
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largely a question of fact'^3 to be • determined on 
the facts and circumstances of each case.'^^ It is 
not necessary that extreme diligenee'^5 or that ali 
possible or conceivable means*^® to ascertain the 
whereabouts of defendant should be used. 

§ 59. - Control and Seizure of Defend- 

ant^s Property by Court 

The seizure or other subjectiori of some property of 
defendant to the control of the court, vyhich Is deemed 
essentiai in order to justify Service of process on a non- 
resident defendant by publlcatlon, may, but need not, 
be by attachment; an Injunction or receivership' may 
be sufficient for this purpose. 

It has been held or stated generally, without 
reference to anr action, such as one for divorce, in- 
volving a personal status or relation, that, in order 
to justify Service of process on a nonresident de¬ 
fendant by publication, not only must such defend¬ 
ant have property within the jurisdiction, as dis- 
cussed supra § 56 c, but such property must be 
brought under the control of the court by attach¬ 
ment or other authorized and appropriate act or 
process, 77 and the judgment rendered is effective, in 
the absence of an appearance by defendant, only as 
to property within the court's jurisdiction which has 
been seized or otherwise brought within the control 

73. Fla.—^Klingrer v. Mllton Holding* 

Co., 186 So. 626, 136 msu 50. 

Showing In affldavlt as to diligence 
see infra § 64. 

74. Cal.—yorburg v. Vorburg, 117 
P.2d 876. 18 Cal.2d 794. 

60 C.J. p 518 note 6. 

ZZLgniry xniuit ha as fnll as 
stances perxnit 

111.—Callner v. Greenberg,. 33 NiE.2d 
437, 376 111. 212, 134 1486 

—Graham v. 0'Connor, 182 N.E. 

764, 360 111. 36. 

75. U.S.—Jacob V. Roberts, Cal., 

32 S.Ct. 303, 223 U.S. 261, 66 L.Bd. 

429. 

60 C.J. p 518 note 8. 

76. S.D.—Cone v. Ballard, 6 N.W.2d 
46, 68 S.D. 693, followed in In re 
Banard’s Bstate, 6 N'.W.2d 48, 68 
S.D. 692. 

60 C.J. p 518 note 9. 

77. Del.—Cantor v. Sachs, 162 A. 

73, 18 DeLCh. 369. 

Minn.—Curran v. Nash, 29 N.W.2d 
436, 224 Minn. 671, 174 A.L,.R. 411. 

N.C.—Southern Mills v. Amastrong, 

27 S.B.2d 281, 223 N.C. 496, 148 A. 

L.R. 1248. 

Ohio.—■Francis v. AJlen, ConLPl., 79 
N.E.2d 803. 

60 C.J. p 606 note 28. 

78. Del.—Cantor v. Sachs, 162 A. 

73, 18 Del.Ch. 369. 

Ohio.—Francis v. Allen, Com.Pl., 79 
N,E.2d 803. 

60 C,J. p 500 note 51. 

Judgment in rem as operating on, 


of the court78 

Time of acquisition of control. In some juris-- 
dictions, Service by publication prior to the attach¬ 
ment of the property or its seizure in some way is 
a nullity.7^ In other jurisdictions, jurisdiction is 
acquired by seizure of the property by attachment or 
otherwise at any time before rendition of judgment, 
and publication of process may be ordered before 
seizure of the property.80 A statute providing for 
seizure of property to compel the appearance of a 
nonresident defendant has been construed to require 
the seizure to be made a sufficiently long time be¬ 
fore appearance day to enable defendant to ap- 
pear,8i and has also been construed to make notice 
by publication mandatory.®^ 

What acts sufficient to give control. While the 
general rule in regard to jurisdiction in rem re¬ 
quires the actual seizure and possession of the res by 
an ofiicer of the court, such jurisdiction may be ac¬ 
quired by acts which are of equivalent import and 
which stand for and represent the dominion of the 
court over the thing, and, in effect, subject.it to 
the control of the court. 8 3 The seizure or control 
of the property which will justify Service by pub¬ 
lication may,84 but need not,85 be by attachment. 

sa Mo.—Tufts V. VoUcenlng, 27 S. 

W. 522, 122 Mo. 631., 

60 C.J. p 506 note 30. 
si. Del.—Cantor v. Saetis; 162 A. 
73, 18 DeLCtu 369, 

83. Del.—Cantor v. Sachs, supra. 

83. ‘ Mo.—^Rey^r v. Contliiental TruSt 
Co., 63 MoJApp. 6211 

Ohio.—CoxptLS Jnrls dted S3a Fi-ainclie 
V. Allen, Coto.Pl;, 79“N.E.2‘d 803, 
806. 

Necessity and 8ufiS.ciency of' control 
,or .seizure .In.' allmony proceedlng 
see'Divorce fi 247 b. 

Oouarfcr potential control of prop¬ 
erty' Is sufficient.—Cameron v. Penn 
Mut Life Ins. Co.. 173 A. 344, 116 
Njr.Ba. 311. 

84. 1^0.—^Klnsley Bank of Klnsley, 

Kan., V. Woods, App., 61 S.W.2d 
384. , . 

‘Ohlo.—^EYancls v. Allen, Com:Pl., 79 
N.E.2d 803. 

85., bhlo.—Corpus JUrls dted In 
.Francis v. Allen, Com.Pl., 79 N. 
E.2d 803, 806. 

60 C.J. p 506 note 32. 

In divorce action see Divorce fi 86. 
AotiLon on note 

Attachment has been held neces¬ 
sary in action on note, where no per^ 
sonal Service was had on defendant 
maker, reslding in a foreign Juris¬ 
diction.—Mllner v. Outcalt, Wash., 
219 P.2d 982. 

Zn iTew Totk. 

(1) . A valid levy of a warrant pf 


and enforceable agalnst, property 
brought within control of court 
see Judgments fi. 910. 

‘ Satisfaction of judgment out' of 
property subjected to Jurlsdi,ctlon 
of court see Judgments $ 24. 
Bestrlction of 8ub8eq,uent proceed- 
ings 

‘•No general executlon can be Is- 
sued for any balance unpaid after 
the attached property is exhausted. 
No suit can be malntalned on such 
a Judgment In the same court or In 
any other, nor can It, be used as evl- 
dence in any other 'proceedlng not 
afCectlng the attached property, nor 
could the costs fh that proceedlng 
be collected of defendant out of any 
other property than that attached 
in the suit.*'—Cooper v. Reynolds, 
Tenn., 10 Wall., TT.S., 308, 19 L.Ed. 
931. 

79- Or.—Willamette Real Estate Co. 
V. Hendrix, 42 p. 614, 28 Or. 486, 
52 Am.S.R. 800^ 

60 C.J. p 506 note 29. 

IxL aotlou agalnst nonxesident to re- 
oover money 

U.S.—^Heydemann v. Westin^house 
Electric & Manufacturlng Co., D. 
C.N.Y., 28 P.Supp. 1006. 
r| T.—Q-oodale V. Central Greyhound 
Lines, 91 N.T.S.2d 613, 196 Mlsc. 
71, appeal dlsmissed 98 N.T.S.2d 
664—Mandi v. Mandi, 61 N.T.S.2d 
364, 1^7 Misc. 186r-Zeide v. Plex- 
ser, 26 N.T.S.2d 610, 175 Misc. 911. 
50 C.J. p 606 note 29 [a] (1). 
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Jurisdiction may be acquired by a writ of garnish- 
ment on a person holding a ftmd which is the sub- 
ject of litigation, although the fund remains in the 
actual oistody of one not an officer of the court.86 
Furthermore, while there is some anthority to the 
contrary,**^ it has been held that an injunction 
restraining a resident debtor from payment of debts 
to a nonresident creditor, 8 8 or restraining a resident 
holding property for a nonresident from disposing 
of the property,®9 suflSciently brings the debts or 
property sought to be subjected to the pajmient of 
the debts sued for within the control of the court 
to authorize Service of process by publication; and 
the same resuit was held to be reached by the ap- 
pointraent of a receiver to take charge of property 
specifically described in the compaint.®® In a suit 
to enjoin as ultra vires the merger of a domestic 
and a foreign benefidary association and to restrain 
the disposition of the assets of the resident associa¬ 
tion under such void contract, jurisdiction may be 
obtained of the nonresident association by publica¬ 
tion of process where jurisdiction of the property 
of the associations has been obtained by impound- 
ment thereof by injunction.®^ 

It has been held that the mere joining as a party 
of a person having possession of a nonresidenfs 
property within the state, or holding the title to it 
in trust for him as a party to the action for the 
purpose of applying it in payment of the amount 
sued for, is a sufl&cient seizure of the property to 


authorize constructive Service of process by publica¬ 
tion and, where specific property is the subject 
of the action, it may effectively be brought under 
the control of the court by being described in a bili 
of chancery,®® since the bringing of the suit in which 
the claim is sought to be enforced is in law equiva- 
lent to a seizure and the open and public exercise 
of dominion over the property for- the purposes of 
the suit,®4 and actual seizure of the res in dispute 
is unnecessary;®® but description of property in the 
complaint is not sufficient where the property so 
described is not the subject of the action.®* 

§ 60. -Retum of “Not Found” 

When so provlded by statute, but not otherwlse, 
summons must be issued and returned “not found“ be- 
fore resort may be had to Service by publication. 

While the issue of a summons and its retum 
“not fotmd” is not necessary if not made so by 
statute,®*^ such issuance and retum, when required 
by statute, must be made before resort may be had 
to Service by publication.®® 

Where allegation that defendant is nonresident 
is made in the petition or affidavit, it is not neces¬ 
sary, under the law of some States, that summons be 
issued and returned “not fotmd” before resorting to 
Service by publication.®® 

Where there is a retum of not found in the coun- 
ty, Service by publication may, it seems, be hacL^ 


attaxshznent Is necessary in order to 
render proper service by publication 
in an action asainst a nonresident to 
recover a sum of money only,— 
Mandi v. Mandi, 61 N.T.S.2d 864, 187 
Misc. 185. 

(2> In otber actions, an attach- 
ment is not necessary as a basis of 
Service by publication,—^Zelde v. 
Flexser, 25 N.Y.S.2d 610, 175 Misc. 
911. 

(3) Xo prior levy of attachment is 
necessary to support order of publi¬ 
cation where defendant is resident of 
state at time,—^Schaefer v. Fisher, 
242 N.Y,S. SOS, 137 Mlsa 420. 

(4) An improper and Insufflcient 
attachment levy is inelfective to con¬ 
fer jurisdiction to order Service by 
publication.—^Mackubln v. GottUeb, 
254 N.Y.S. 83, 234 App.Div. 49— 
GoodaJe v. Central Greyhound Lines, 
91 N.Y.S.2d 613, 196 Misc. 71, appeal 
dismissed 98 N.Y.S.2d 664. 

86 . Mo,—Beyer v. Continental Trust 
Co., 63 MoA.pp. 521. 

87. OkL—WaJdock v. Atkins, 158 
P. 587, 60 OkL 38. 

60 CU. p 506 note 34 [a]. 

88 . Obio.—Corpus Juris guoted in 


Francis v. Allen, Com.Pl., 79 17.E. 
2d 803, 807. 

50 C.J. p 506 note 35. 

89. Ohio.—Corpus Juris auoted in 
Francis v. Allen, ComJPl., 79 N.B. 
2d 803, 807. 

Wash.—Kelley v. Bausman, 168 P. 
181, 98 Wash. 686. 

90- U.S.—^Propper v. Clark, IT.Y., 69 
aCt. 1333. 337 U.S. 472, 93 L.Ed. 
1480, reheariner denied Propper v. 
Clark, 70 aCt. 33, 338 U.S. 841, 94 
L.Ed. - 

50 C.J. p 506 note 37. 

91. Tenn.—Knapp v. Supreme Com- 
mandery U. O. G. C., 118 S.W. 390, 
121 Tenn. 2l\ 

92. Minn.—^Thurston y. Thurston, 
59 N.W. 1017, 58 Mimi. 279. 

93. N.C.—White v. White, 103 S.B. 
216, 179 N.C. 592. 

50 C.J. p 507 note 40. 

94. N.C.—^Bemhardt v. Brown, 24 S. 
B. 527, 715, 118 N.U 700, 36 L.R,A. 
402. 

95- Del.—^Perrlne v. Pennroad Cor¬ 
poration, 168 A. 196, 19 Del.Ch. 
368. 

9a Minn.—Curran v. Nash, 29 N.W. 
2d 436, 224 Minn. 571, 174 A.L.R. 
411. 


97. Wash.—Neukirch v. Wong*, 81 
P.2d 499, 195 Wash. 451—Allen v. 
Peterson, 80 P. 849, 38 Wash. 599. 

50 C.J. p 507 note 43. 

98. Colo.—^EkLgrle Gold Min. Co. v. 
Bryarly, 65 P. 52, 28 Colo. 262. 

N.D.—^Roberts v. Enderlin Invest- 
ment Co., 182 N.W. 145, 21 N.D. 
594. 

50 C,J. p 507 note 45. 

Order of publication made prior to 
issuance of summons was void.— 
Little V. Currie, 5 Nev. 90—50 UJ. p 
528 note 39. 

99. U.S.—Thomson v. Butler, C.CA. 
Mo., 136 F.2d 644, certiorari denied 
64 aCt. 69, 320 U.a 761, 88 UBd. 
454, rehearlngr denied 64 S.Ct 156, 
320 U.S. 813, 88 L.Ed. 491. 

N.C.—Bethell v. Lee. 158 S.B. 493, 
200 N.C. 755. 

50 C.J. p 507 notes 43 [c]. 46 [c] (1). 
Showingr^in affidavit as to return of 
"not found" see infra $ 64. 
TTnauthoxlsed issuance of personal 
dtation does not affect validity of 
citation by publication.—Watts v. 
City of B1 Paso, Tex.Civ.App., 183 S. 
W.2d 249, error refused. 

1 . Mo.—^Hanna v. Sheetz, App., 205 
S.W.2d 955. 
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Such a return has been held not insufficient for 
this purpose;2 but there is some authority for the 
view that such a retum, where nothing else appears, 
will not support Service by publication.3 

Time. A return of not found in order to form 
the foundation for publication must not be made un- 
til the time has expired within which personal Serv¬ 
ice might be had, and the retum of a summons “not 
found” before the retum day is not sufficient to 
sustain an order for publication;^ but publication 
need not take place at once thereafter, and an in- 
terim of several months between the retura and the 
publication has been held not to affect the validity 
of the latter,5 although an unreasonable and unex- 
plained delay may destroy the right to resort to 
publication.® 

§ 61. -Filing Bili, Dcclaration, Petition, 

or Complaint 

The filing of a bili, petition, declaratlon, or com¬ 
plaint is or Is not a prerequisite to the service of proc- 
ess by publication, or to the making of an order for 
publication, according as it is or is not made so by 
statute. 

In the absence of any statutory requirement to 
that effect, the filing of a bili, petition, declaration, 
or complaint is not a prerequisite to the service of 
process by publication but a statutory requirement 
that such a pleading must be filed before service 
of process by publication,® or before the making of 
an order for publication,® must be complied with. 

Verification. In some jurisdictions the petition or 
complaint on which service by publication is ordered 
must be verified.^® Where the verification is taken 
before a commissioner in another state, but is not 
sufficiently authenticated as required by law, it 
will not authorize an order of publication and 


a complaint verified before a person purporting to 
be a commissioner of deeds for the state, but us- 
ing an insufficient seal, will not authorize an order 
of publication.12 

§ 62. Application and Afifidavit for Order of 
Publication 

a. In general 

b. Filing 

c. By whom made 

d. Before whom affidavit t aV erii 

a. In General 

There shouid be a compliance with a statute or rule 
of civII ppocedure requlring an affldavlt, statlng certain 
facts, as a prerequisite to service by publication, and the 
affldavlt shouid be made in good faith within the time 
prescribed. 

A requirement, imposed by statute or rule of civil 
procedure, that as a prerequisite to service by pub¬ 
lication an affidavit diali be made showing the ex,- 
istence of facts made necessary by the statutes or 
rules of civil procedure to authorize recourse to 
this method of service, is mandatory and must be 
complied with;^® but under some statutes it has 
been held that the court, on suggestion of the 
requisite facts, may order service by publication.^^ 
Where a writ of summons has been returned un- 
executed, an order of publication will not issue with- 
out requesti® or suggestion.^® 

Time of making affidamt. Uhder a statute re- 
quiring the affidavit to be “filed*' after the return 
of the summons by the sheriff, it is' nbt‘hecessary 
that the affidavit be “made” after the retura.^^ 
Where the affidavit is not made until twenty-one 
days after the return day of the summons, it has 
been held that the delay is fatal.i® 


2 . Colo.—Caznewell v. Strumpler, 
271 P. 180, 84 Colo. 459. 

50 C.J. p 507 note 45 [a]. 

3. N.C.—Bethell v. Lee, 168 S.EL 493, 
200 N.C. 755. 

Basis of order for publication see in¬ 
fra § 65 b. 

4. Mo.—^Himmelberger - Harrlson 
Co. V. McCabe, 119 S.W. 367, 220 
Mo. 154. 

50 C.J. p 507 notes 46, 47. 

5. Colo.—^Ea&le Qold Mln. Co. v. 
Bryarly, 65 P. 62. 28 Colo. 262. 

60 C.J. p 607 note 48. 

6 . Ga.—^Brunswick Hardware Co. v. 
Bingham, 35 S.E. 772, 110 Ga. 526. 

50 C.J. p 607 note 50. 

7. lowa.—Snell v. Meservy, 69 N.W. 
32, 91 lowa 322. 

50 C.J. p 507 note 52. 


8 . S.D.—^Allen v. Richardson, 92 N. 
W. 1076, 16 S.D. 390. 

50 C.J. p 508 note 54, p 528 note 37. 

9. N.T.—^Ebsary Gypsum Co. v. 
Ruby, 176 N.E. 820, 256 N.T. 406, 
motion :grranted 177 N.B. 134, 266 
N.T. 646. 

50 C.jr. p 508 note 56. 

PlecLdingr as substitute for, or In aid 
of, affidavit: 

Generally see infra § 62. 

In statement of particular facts 
see infra § 64. 

10. N.T.—Brandow v. Vroman, 60 
N.T.S, 323, 22 Misc. 370, reversed 
on other grrounds 61 N.T.S. 943, 29 
App.Div. 697—^McCuUy v. Heller, 
66 How.Pr. 468. 

11. N.T.—Phelps V. Phelps, 6 N.T, 
Civ.Proc. 117, affirmed 32 Hun 642 
—^Wllliamson v. Williamson, 3 N. 
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T.Civ.Proc. 69, 2 McCarty Civ.Proc. 
428, 64 How.Pr. 460. 

13- Wis.—Oelbermann v. Ide, 68 N. 
W. 393, 93 Wis. 669, 67 Am.S.R. 
947. 

13. Ind.—^Knue v. BZnue, 28 N.E.2d 
76, 217 Ind. 319. 

Tex.—Durst v. Park, CivA.pp., 177 
S.W.2d SOI. 

50 C.J. p 508 note 64. 

14. N.H.—^Kendrick v. Himball, 33 
N.H. 482. 

50 O.J. p 508 note 62. 

15. Mo.—^Mayne v. Jacob Mlchel 
Real Bstate Co., 180 S.W.2d 809, 
237 Mo.App. 952. 

16. Mo.—Pltkin V. Flagrs; 97 S.W. 
162, 198 Mo. 646. 

17. Colo.—Wilson V. Birt, 235 P. 
663, 77 Colo. 206. 

18. Mich.—^ITnion Guardian Trust 
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Under some statutes the affidavit must be made 
at or after the filing of a verified complaint,!^ and 
an affidavit is invalid as not complying with the 
statute where it is made a number of days before 
the institution of the action and the filing of a 
verified complaint.20 The fact, however, that the 
affidavit was made one day before the filing of the 
petition and affidavit has been held not fatal, since 
the intervening time was not such as to cast sus- 
picion on the verity of the affidavit or to authorize 
an inference that the facts stated in the affidavit 
had ceased to exist at the time of filing.^i 

Good faith, One seeking to avail himself of the 
statutory mode for constructive Service must exer- 
cise good faith in making his affidavit for publica- 
tion, and a willfully false affidavit is fraudulent.^^ 

Presumptions on direct attack. No presumptions 
can be indulged to sustain the affidavit when direct- 
ly attacked,23 as is done in cases of collateral at- 
tack when there is sufficient stated to call into exer- 
cise the judicial mincL^^ 

Pleading as substitute or aid generally. It has 
been held or stated that a verified petition or com- 
plaint which States all the facts made necessary by 
statute as a prerequisite to obtaining an order of 
Service of process by publication is a sufficient sub¬ 
stitute for, and dispenses with, the necessity of a 
separate affidavit showing these facts,26 

In some jurisdictions it has been held without 
qualification that the affidavit for publication must 
contain and state all the statutory requirements, and 
that reference cannot be made to the complaint on 
file in the action for the purpose of supplying ma- 
terial facts omitted from the affidavit.^® Else- 
where, however, it has been held that the affidavit 
may be aided by plaintiff’s pleading where the peti¬ 


tion or complaint is verified®^ and’ filed simultane- 
ously with the affidavit and some decisions ha^c 
held that it is not even necessary that the petition 
or complaint referred to should be verified.^® Where 
the complaint is not referred to, or incorporated in, 
the affidavit, one view is that it cannot be considered 
for any purpose,but there is also authority ap- 
parently to the contrary.^i 

b. Filing 

An affidavit for Service by publication Is flled when 
It Is deposited with the proper officer In his office. The 
filing must take place prior to the publication of process 
and at such time, in respect of other procedural steps, 
as Is contemplated by the pertinent statute. 

Depositing an affidavit for Service of process by 
publication with the proper officer in his office con- 
stitutes a filing thereof.32 Where the order for 
publication recites the filing of the affidavit, the fact 
that the date of filing was not indorsed on it at 
that time is of no consequence.33 The presumption 
that an affidavit of nonresidence was nevcr filed, 
arising from the clerk^s failure to make a memo¬ 
randum of such filing in the appearance docket, 
and the absence of such affidavit from the other 
papers in the case, are rebutted by positive testi- 
mony that such affidavit was made, that the clerk’s 
office was carelessly conducted, and by a recital in 
the decree that Service had been duly made by pub- 

lication.34 

Time. Under particular statutes, it has been held 
that the affidavit must be filed within a reasonable 
time after the making of the officeres return of “not 
found”,35 that a filing of the affidavit at or after 
the filing of a verified complaint is necessary^® and 
permissible,37 and that a filing of the affidavit after 
the making of an order for publication is not im- 
proper, provided the order remains in abeyance untii 


Co. V. Grevnin, 246 N,W. 143, 266 
Mich. 344. 

19. N.D,—Johnson v. Ranum, 244 N. 
W, 642, 62 X.D. 607. 

20 . X.D.—Johnson v. Ranum, supra. 

21 . Tex.—^Durst v. Park, Civ-\pp., 
177 S.W.2d 301. 

Time of order for publication after 
makins of affidavit see infra 3 65 b. 

22. Utali.;—Liiebhart v. Lawrence. 
120 P. 2l6, 40 Utah 243. 

50 C.J. p 509 note 66. 

23. S.D.—Bothell v. Hoellwarth, 74 
N.W. 231, 10 S.D. 491. 

24. S-D.—Bothell v. Hoellwarth, su¬ 
pra. 

50 C.J. P 509 note 68. 

25. Arlz.—^Bhrans' v. Hallas. 167 P. 
2d 94. 64 Ariz. 142^-ColIins v. 
3treltz, 54 P.2d 264. 47 Ariz. 146, 


appaal dismissed 56 S.Ct. 835, 298 
U.S. 640, 80 L..Bd. 1373. 

N.M.—Singleton v. Sanabrea. 2 P. 

2d 119, 35 X,M. 491. 

50 C.J. p 509 note 70. 

Pleadinsr as substitute or aid in 
statement of particular facts see 
infra § 64. 

26. Mlnn.—Gilmore v. Lampman, 90 
N.W. 1113, 86 Mlnn. 493, 91 Am. 
S.R. 376. 

50 C.J. p 509 note 71. 

27. Cal.—^Mohn v. Tingley, 217 P. 
733, 191 Cal. 470. 

50 C.J. p 509 note 72. 

2 a N.C.—Martin v. Martin, 170 S.B. 
661, 205 N.C. 157, 

29. Cal.—Ligrare v. California 

Southern R. Co., 18 P. 777, 76 Cal. 
610. 

50 C.J. p 509 note 73, 

30. Nev.—Victor Mlll, etc., Co. v. 
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I Bsmeralda County Justice Ct; 1 P. 
831, 18 Nev. 21. 

31. U.S.—^NTeff V. Pennoyer, C.C.Or., 
17 P.Cas.No.10,083, 3 Sawy. 274,. 
affirmed 96 U.S. 714, 24 L.Ed. 665. 

50 C.J. p 509 note 75. 

32. Minn.—^Bogrart v, Klene, 88 N.W. 
748, 85 Mlnn. 261. 

33. S.C.—Bush V. Aldrich, 96 S-BL 
922, 110 S.C. 491. 

60 C.J. p 510 note 77. 

34. lowa.—Simxnons v. Simmons, 59 
N.W. 272, 91 lowa 408. 

35. Minn.—Wllk v. Russell, 218 N. 
W. 110, 173 Minn. 580. 

60 C.J. p 610 note 82 [aL [b]. 

36. N.D.—Johnson v. Ranum, 244 N. 
W. 642. 62 NiD. 607. 

37. N.D.—^Pillsbury v. Streeter, 107 
N.W. 40. 15 N.D. 174. 

50 C.J. p 510 note 81 [a]. 
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the affidavit is filed.38 In a number of jurisdictions, 
the statutes have been construed as making it an 
indispensable condition precedent that the affidavit 
be filed prior to the publication of process, and a 
noncompliance with this requirement renders the 
Service void;39 but in a few jurisdictions it has been 
held that it will be sufficient if the affidavit is filed 
when the action is called for trial^o or even at the 
time of taking judgment^i 

c. By Whom Made 

It is necessary to comply wlth a statutory provislon 
stating who shall make an affidavit for service by publl- 
cat<on; but In tKe absence of express provision on the 
subject, the affidavit may be made by plalntlff, his at- 
torney, or a disinterested stranger famlliar with the 
facts; and where plaintiff Is a Corporation, the affidavit 
must of necessity be made by an agent. 

Constructive service on a nonresident may be sub¬ 
ject in ali proceedings to the same rule as to who 
shall make the requisite affidavit.42 Where the 
statute designates the person by whom an affidavit 
of Service of process by publication shall be made, 
an affidavit made by anyone not so designated is in- 
valid.'^^ Where the statute makes no provision 
with respect to the matter, an affidavit by plain¬ 
tiff,or his attorney,^^ or. by a disinterested stran¬ 
ger familiar with the facts,is sufficient. No spc- 
cial statutory authorization is necessary to render an 
attorney competent to make the affidavit and it 
is held that he may make the affidavit^^ Where the 


§ 62 

affidavit is made by plaintifFs attorney, it need not 
state that it was made in plaintifFs behalf in the 
absence of a statute so providing;^® k must.state 
why the affidavit was not made by plaintiff himself 
if the statute so requires,5® but not otherwise,®! An 
attorney making the affidavit need not set forth his 
knowledge, or grounds or means of - knowledge,62 
except where this is required by statute.^s An affi¬ 
davit in which ali the jurisdictional facts are posi- 
tively stated and sworn to by plaintiff^s attorney is 
not rendered insufficient by a recital that the affi¬ 
davit was made by plaintiff, since it is manifest that 
the error is not prejudicial.^^ 

Agent of Corporation. Where a Corporation is 
plaintiff, the affidavit must of necessity be made by 
an agent,5 5 and although a statute requires the 
affidavit to be made by plaintiff, the agent of a 
Corporation plaintiff may make such affidavit for 
it.56 While an affidavit in behalf of a Corporation 
made by one not shown to be its agent is insuffi¬ 
cient, ^ 7 a recital of agency in the affidavit is a suffi¬ 
cient showing of authority.58 

d. Before Whom Affidavit Taken 

The affidavit must be sworn to before an* offlcer qual- 
ified to take affidavits. 

The affidavit must be sworn to before an officer 
qualified to take affidavits otherwise, it givesmo 
authority to the court to grant an order of pub¬ 
lication.®® An affidavit sworn to before plaintiff's 


38. N.C.—^New Hanover Bank v. 
Blossom, 92 N.C. 695. 

50 C.J. p 610 note 83. 

39. Ariz.—Evans v. Hallas, 167 P. 
2d 94, 64 Ariz. 142. 

lowa.—Corpns Jnrls clted in Swift 

V. Swift, 29 N.W.2d 635. 638. 239 
lowa 62. 

60 C.J. p 610 note 84. 

40. Cal.—^Zumbusch v. Los Angreles 
County Super. Ct.. 130 P. 1070. 21 
Cal.App. 76. 

41. S.D.—Allen v. Bichardson, 92 N. 

W. 1076, 16 S.D. 390. 

50 C.J. p 610 note 86. 

42. Ala.—^Anthony v. Antbony, 128 
So. 44P, 221 Ala. 221. 

43. Neb.—^Moran v. Catlett. 139 N. 
W. 1041, 93 Neb. 168. 

60 C.J. p 510 note 88. 

44. N.T.—Waffle v. Gobie, 63 Barb. 
617, 36 How.Pr. 366. 

45. Wis.—Jenks v. Arms, 161 N.W. 
263. 160 Wis. 171. 

50 C.J. p 510 note 90. 

46. Cal.—^Davis-Heller-Pearce Co. v. 
Hamont. 226 P. 972. 66 Cal.App. 
778. 

47. Okl.—Tolbert v. State Bank. 121 


P. 212, 31 Okl. 403—Spauldingr v. 
Polley, 115 P. 864, 28 Okl. 764. 

48. Ala.—Swoope V. Barrow, 188 So. 
879, 237 Ala. 692. 

Ariz,—Collins v. Str.eitz, 54 P.2d 264, 
47 Ariz. 146, appeal dismissed 56 
S.Ct. 835, 298 U.S. 640, 80 L.Bd. 
1373. 

Mont.—^In re Baxter's Estate, 39 P.2d 
186, 98 Mont. 291. , 

49. Wis.—Jenks v. Anns, 161 N.W. 
263. 160 Wis, 171. 

50. Cal.—Columbia Screw Co. v. 
Warner Lock Co., 71 P. 498, 138 
CaL 445. 

51. lowa.—^Banta v. Wood, 32 lowa 
469. 

Okl.—Spauldingr v. Polley, 115 P. 864, 
28 Okl. 764. 

52. lowa.—Banta v. .Wogd, 32 lowa 
469. 

Afadavit a» to laok of knowledgre 

(1) Under a statute so providin^, 
plaintiiTs attorney may make an af- 
ddavit that defendaj;it's residence is 
unknown to hlm.—Erick-Reid Supply 
Coriwration v. Meers, Tex.Civ.App., 
52 SW.2d 116, 

(2) It has been said, however. that 
plaintiff may not avoid the < purpose 
and spirit of the stsil^ite by procur- 
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Ingr his agrent or attorney to make 
affidavit of such agenfs or attorney'a 
want of knowledge of the residence 
of defendant where such residence Is 
known to plaintiff.—^Snell' v. 
Knowles, TfeX.CiV.App., 87 S.W.2d 
871, error dismissed. / 

53. Wis.—State v. Gregoryr 190 N. 
W. 918, 179 Wis. 98. 

60 C.J. p 611 note 97. 

54. Wis.—Jenks v. Arms, 161 N.W. 
263, 160 Wis. 171. 

55. Colo.—Jotter v. Marvin Ihv. Co., 
189 P. 32, 67 Colo. 565. 

60 C.J. p 611^note 99. 

56. Colo.—Jotter v. Marvin Inv. Co., 
supra. 

57. Mo.—Orchard v. Smith, 193 S.W. 
674. 

58. Ala.—^Birmingham Realty Co. v. 
Barron, 43 So. S46, 150 Ala. 232. 

50 C.J. P 611 note 3. 

59. 111.—^McDermald v. Russell, 41 
111. 489. 

Tex.—^Hardy v. Beaty, 19 S.W. 778, 
84 Tex. 662, 31 Am.S.R. 80. 

60. Colo.—^Prybarger v. McMlllen, 
26 P. 713, 15 Colo.'349. 

Ohio.—Hunt v. Hunt. 14:> Ohio N.Pi, 
N.S., 621. 
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attorney is absolutely void, although he is other- 
wise qualified to take affidavits, where a statute 
expressly prohibits him from taking an affidavit of 
a Client,and it has been held that this is true 
irrespective of any statutory prohibition;®^ but 
there is also authority to the contrary.®^ An a£&- 
davit sworn to before an officer in another state is 
not insufficient merely on that account,®^ but it must 
be authenticated in accordance with the require- 
ments of the statutes of the state in which the suit 
is pending.®^ 

g 63. -Form of Affidavit 

Whether the affidavit must be entitied depende on 
whether a suit Is pending when the affidavit is made. 
The want of a venue is not fatal. 

If a suit is already pending in court, the aflBdavit 
must be entitied in that suit.®® If no suit is pending 
at the time the afl&davit is made it need not be en¬ 
titied;®’' but it has been held that an aflSidavit is 
not invalidated by reason of the fact that it is en¬ 
titied in a cause not yet commenced, and the view 
has been taken that this is at most a mere harmiess 
irregularity.®® 

Venue, It is generally considered that the want 
of a venue is not fatal to the sufficiency of the affi¬ 
davit ;®^ but k has been held that an affidavit is 
fatally defective where it has no venue^® and does 
not otherwise show where it was sworn to or 
whether the notary public was a resident of, or 
commissioned for, the comity.’^ 


Jurat. The fact that no jurat is attached thereto 
will not render the affidavit void, if it is otherwise 
shown that the oath was actually taken but an 
affidavit to which is attached an unsigned and un- 
dated jurat is not a sufficient basis for constructive 
Service where no proof is offered that anyone au- 
thorized to take affidavits actually took the jurat 
and affixed his signature or seal.’^ The attaching 
of a Seal is unnecessary where the officer au- 
thorized to take the affidavit has no seal of office.’^ 

g 64. - Statement of Facts Essential to 

Authorize Service by Publication 

a. In general 

b. Particular facts 

a. In Oeneral 

The affidavit or sworn statement which Is filed to 
obtain Service of process by publication shouid show 
every fact which is necessary under the statute to give 
the right to an order for such service^ and it shouid 
state probative, rather than ultimate, facts. 

The affidavit or sworn statement which is filed to 
obtain Service of process by publication shouid 
show every fact which is necessary under the stat¬ 
ute to give the right to an order for such Serv¬ 
ice.*^® However, the affidavit or sworn statement 
need show no facts other than those which are re- 
quired by the statute’® and are essential in, and 
appropriate to, the particular case.’’’ Defects in the 
statement of facts not made necessary by statute 


61. OMo.—^Hunt V. Hunt, supra. 

62. Colo.—Prybargrer v, McMlllen, 
26 P. 713,15 Colo. 349. 

63. N.T.—De GrafC v. De Graf^ 128 
N.T.S. 672. 

50 aj. p 511 note 10. 

64- 111.—Johnson v. Gibson, 6 N.B. 

205. 116 IlL 294. 

50 aJ. P 511 note 11. 

65. N.T.—^Phelps V. Phelps, 6 N.Y. 
Civ.Proc. 117, afflrmed 32 Hun 642. 

50 C.J. p 611 note 12. 

66. N.T.—Castle v. Matthews, Lalor 
p. 438. 

67. Neb.—^Becker v- LInton, 114 N. 
W. 928, 80 Neb. 665. 127 Am.S.R. 
795. 

68. —Crombie v. Uttle. 50 N. 
W. 823. 47 Minn. 581. 

Neb.—^Decker v. Lrlnton, 114 N.W. 

928. 80 Neb. 665, 127 Ani.S.R. 795. 
69 l Colo.—Gibson v. Austln. 128 P. 

869. 23 Colo.App. 220. 

60 C.J. P 611 note 19. 

70u Neb.—^Albers v. Kozeluh, 94 N. 

W. 521. 97 N.W. 646, 68 Neb. 622. 
50 OJ. P 611 note 19 [a]. 

71- Nelk—Northouse v. Torstenson, 
19 N.W.2d 84. 146 Neb. 187. 


72. Neb.—Bantley v. Finney, 62 N. 
W. 213, 43 Neb. 793. 

50 CJ. P 512 note 22. 

73. Fla.—Rumell v. Tampa, 87 So. 
563. 48 Fla. 112. 

74. Minn.—Crombie v. Little. 60 N. 
W. 828, 47 Minn. 681. 

75. Fla.—Qribbel v. Henderson, 10 
So:2d 734, 151 Fla. 712, reheard 14 
So.2d 809, 163 Fla. 397—Minick v. 
Mlnlck, 149 So. 483, 111 Fla. 469. 

Wls.—State ex reL Xlalph Lumber 
Co. V. BUeczka, 290 N.W. 142, 234 
Wis. 7. 

50 C.J. P 512 note 26. 

AU facta enumerated oonjniiotive- 
ly in statute must be shown in the 
affidavit.—^McGavock v. Pollack, 14 
N.W. 669, 13 Neb. 636—60 C.J. p 614 
note 49. 

Time of exlatence of facta 

Affidavit for Service of summons 
by publication must state that the 
facts reguired by statute to be stat- 
ed exlst at time of filin^ of the affi¬ 
davit.—Johnson v. Ranurn, 244 N.W. 
642, 62 N.D. 607. 

Affldavlta held sufficient 
Fla—Cone Bros. Const. Co. v. Moore, 
193 So. 288, 141 Fla 420. 
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Mlch.—^Tlnlon Guardian Trust Co. v. 
Cherlulj;, 267 N.W. 669, 276 Mlch. 
582. 

50 C.J. P 612 note 26 [a]. 

76. Mont.—^HogevoU v. Hogrevoll, 
162 P.2d 218, 117 Mont 628. 

60 C.J. P 612 note 27. 

77. Fla—Blckersley v. Bckersley, 26 
So.2d 811, 157 Fla 722—Gribhel v. 
Henderson, 10 So.2d 734, 161 Fla 
712, reheard 14 So.2d 809, 163 Fla 
397—^McEwingr v. McCulloch, 196 
So. 851, 142 Fla 844. 

What are essential matters detex- 
ndnable as q.uestlon of law 
Fla—Gribhel v. Henderson, 10 So.2d 
734, 161 Fla 712, reheard 14 So.2d 
809, 163 Fla 397. 

Xu case of doubt or where portions 
of the matters required hy statute 
are not plainly inappllcable or im- 
! material, it is better and safer prac- 
tlce to Include in the sworn state¬ 
ment all of the matters reauired by 
statute in the class of cases in- 
volved, unless this course will cause 
repugmancy in material statements; 
and this is so even thoush such in- 
clusion may cause some dupllcations 
of statements or some apparent but 
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may be disregarded as surplusage, and will not 
vitiate an otherwise sufficient affidavit.'^^ Also, 
where two affidavits are filed, a sufficient one by 
plaintiff and an insufficient one by his attorney, the 
latter may be disregarded as surplusage.'^^ Fur- 
thermore, clerical®^ or other^i errors in stating 
necessary ' facts, which are manifestly not preju- 
dicial, will not vitiate the affidavit; and it has been 
held that, where there is not an entire omission to 
state some fact made necessary by statute, but it 
is insufl&ciently set forth, the proceedings are not 
void, but merely voidable,82 and a judgment thereon 
is not subgect to collateral attack, as discussed in 
Judgments § 422 c. 

The sufficiency of the affidavit is to be tested by 
an examinatioli of the affidavit as a whole.23 

Statement of one or more grounds, Where the 
grounds for Service of process by publication are 
stated disjunctively in the statute providing for such 
Service, it is necessary^^ and sufficientes for the 
affidavit to state any one of these causes or the 
affidavit may state two or more of such statutory 
causes for publication in the disjunctive and if 
one ground is sufficiently shown, the insufficient 
statement of an additional ground will not vitiate 
the affidavit but where the facts neceJssary to be 
stated for the issuance of an order for publication 
on two grounds enumerated by statute are inconsist- 
ent and contradictory, an affidavit which States facts 
entitling plaintiff to an order for publication based 
on both grounds is insufficient, and an order for 
publication issued thereon is invalid.** 


§ 6i 

Statement of ultimate or probative facts; foU 
lowing language of statute. Where ali the neces¬ 
sary facts are stated, it is not necessary that the 
affidavit should follow the language of the statute.®® 
Indeed, it is a general rule that a mere allegation 
of the ultimate facts prescribed by statute as a 
prerequisite to the allowance of an order for Serv¬ 
ice of process by publication is insufficient, and that 
the probative facts on which the ultimate facts re- 
quired by statute depend must be set forth so that 
the court may judge of the propriety of granting 
the order.®® However, under a few statutes, it has 
been held that it is not necessary that the affidavit 
should state the probative facts, but it will be suf¬ 
ficient to state the ultimate facts in the language 
of the statute.®! 

Definite or inferential statement. As in the case 
of an affidavit generally, as discussed in affidavits 
§ 18, one test of the sufficiency of an affidavit for 
Service by publication is whether it is so ciear and 
certain that, if it is false, an indictment for perjury 
may be sustainecL®® However, while there is some 
authority to the contrary,®® it has generally been 
held that, where an affidavit inferentially States all 
the material facts required by the statute, it is not 
void, but at most only voidable.®^ 

Sfatements on Information and belief generally. 
It has been held that the affidavit need not rest on 
persona! knowledge of the facts, but may be made 
on Information and belief and need not state the 
source of affianfs knowledge or information.®® It 
has also been held, however, that an affidavit is in- 


Immaterial conflicta In statementa.— 
Gribbel v. Henderson, supra. 

78- Mo.—Simms v. Thompson, 236 
S.W. 876, 291 Mo. 493. 

60 C.J. P 512 note 28. 

79. Axiz.—Collina v. Streitz, 64 P. 
2d 264, 47 Arlz. 146, appeal dis- 
missed 66 S.Ct. 835, 298 U.S. 640, 
80 L.Ed. 1373. 

80. Tex.—^Pierpont v. Pierpont, 19 
Tex. 227. 

81. Wis.—Jenks r. Arma, 161 N.W. 
263, 160 Wis. 171. 

60 C.J. p 512 note 30. 

82. NTeb.—^Fulton v. Levy, 82 N.W. 
307, 21 Neb. 478. 

50 C.J. p 612 note 31. 

Judgment as merely voidable see 
Judgrments § 24 h. 

Order for publication is not void. 
—Vorburg v. Vorburg, 117 P.2d 876, 
18 Cal.2d 794—ORue v. Quinn, 66 P. 
216, 70 P. 732, 137 Cal. 661. 

83. Mlch.—^Unlon Guardian Trust 
Co. V. Cherluk, 267 N.W. 669, 276 
Mich. 682. 


84. Ind.—Knue v. Knue, 28 NJB3.2d 
76, 217 Ind. 319. 

85. Cal.—McKendrick v. Western 
Zlnc Min. Co., 130 P. 866, 166 Cal. 
24. 

60 C J. P 613 note 46. 

86 . 111.—^Bicfcerdlke v. Allen, 41 N*. 
H. 740, 167 111. 95, 29 Ij.R.A. 782. 

Mo.—Jefferson County Liumber Co. v. 
Bobinaon, App., 121 S.W.2d 209. 

87. CaL—^McKendrick v. Western 
Zino Min. Co., 130 P. 865, 166 Cal. 
24. 

8 a Mo.—Frazier v. Radford, 23 S. 

W.2d 639, 226 Mo.App. 1104. 
W.Va.—State v. Youngr, 117 S.E. 688, 
94 W.Va. 7. 

89. Fla.—^Mlnick v. Minlck, 149 So. 
483, 111 Fla. 469. 

50 C.J. p 613 note 40. 

90. Cal.—^Ricketson T. RIchardson, 
26 Cal. 149. 

50 C.J. p 513 note 37. 

91. Neb.—Jackman v. Mlller, 229 N. 
W. 778, 119 Neb. 463. 

60 C.J. p 513 note 38. 
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Za Montana 

(1) There are decisions, under a 
certain statute,^ supporting the text 
rule.—^In re B^ter*s Bstate, 39 P. 
2d 186, 98 Mont. 291—Hrvln v. MUne, 
43 P. 706, 17 Mont. 494. 

(2) Under a difCerently ’ worded 
statute, relating to one class of ac- 
tlons, the affidavit must show the 
evldentlary facts on which the ulti¬ 
mate fact is based.—Aronow v. An- 
derson, 104 P.2d 2, 110 Mont. 484, 
distlnguishing In re Baxter's Bstate, 
39 P.2d 186, 98 Mont. 291, and Ervin 
V. Milne, 43 P. 706, 17 Mont. 494. 

92. Cal.—^Application of Behymer, 

19 P.2d 829, 130 Cal.Aj,p. 200. 

93« Miss.—Hume v. Ing-lls, 122 So. 
535, 154 Miss. 481—^McCray v. Mc- 
Cray, 102 So. 174, 137 Miss. 160. 

94. Kan.—Board of Com*rs of Cher- 
< okee County v. Smlth, 220 P.2d 131, 

169 Kan. 623. 

50 C.J. p 513 note 43. ^ 

95. Mich.—^Union Guardian Trust 
Co. V. Cherluk, 267 N.W. 669, 276 
Mich. 682—Kretzschmar v. Rosas- 
co, 229 N.W. 446, 260 Mich. 9. 
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sufficient where all statements therein relating to 
diligfence are hearsay and based on information ob- 
tained from another persbn.^® 

' Sufficiency io confer jurisdiction. Where there 
is a total want of evidence of any fact, the existence 
of which is by statute made essential to authorize 
Service of process by publication, there is nothing 
on which the court is authorized to act, and it ac¬ 
quires no jurisdiction to make the order;®*^ but in 
order to authorize an order of publication, it is not 
essential that the evidence presented by the affida- 
vit should conclusively establish the right to the 
order.^S Evidence, even though slight and inconclu- 
sive, if suflScient to call for judicial judgment, will 
be sufficient to confer jurisdiction on ‘tht court 
granting the application.^® In order to defeat the 
jurisdiction there must be a total want of evidence 
on some essential point.i 

b. ParticulaT Facte 

* (1) Cause and nature of action 

(2) Status and interest of person as par- 

ty 

(3) Name and age of defendant or igno- 

rance thereof 

(4) Post-office address or place of resi- 

dence or ignorance thereof 

(5) Nonresidenqe 

. (6) Departure from state or concealment 

to avoid Service 

(7) Inability to find, or maJce personal 

Service on, defendant in state 

(8) Property of defendant in state 

(9) Other facts 

(1) Cause and Nature of Action 

(a) In general 
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(b) Action in which publication author¬ 
ized 

(a) In General 

A statute making It a prerequlslte to the grantlng qt 
an order for publication of process that the affldavit or 
verifled complaint show the existence of a cause of ac¬ 
tion In favor of plaintlff against defendant must be com- 
plled with by setting out the facts on which the alleged 
cause of action Is founded. 

Statutes which make it an indispensable prerequi- 
site to the granting of an order for publication of 
process that the affidavit or verified complaint shall 
show the existence of a cause of action in favor of 
plaintiff and against defendant are mindatory, and 
must be complied witb;^ and,, in the absence of such 
a showing, it is immaterial, .w;hether or not the 
subject matter of the suit is properly within the ju¬ 
risdiction of the court becau^6 the existence of that 
fact alone would not authorize a notice by publica- 
tion.8 Under other statutes, the affidavit need not 
show a cause of action in favor of plaintiff and 
against defendant, since it is enough if the affidavit 
contains a statement of the nature of the action 
sufficient tO‘ show that it is one in which the stat¬ 
ute authorizes Service of process by publication,^ 
and to inform defendant as to the nature of the 
suit against him which he is required to defend.5 
In the absence of statutory requiVement, the affidavit 
need not stat6 whether' the action is in rem or in 
personam or what kind of action it is.^ 

The requirement that a cause of aqtion be stated, 
for the purpose of obtaining an order for Service 
by publication, is complied with by a verified com¬ 
plaint which States a cause of action^ or, in some 
jurisdictions, by an affidavit which refers to and 
adopts a verified® or unverified® complaint stating 
a cause of action; but an affidavit which describes. 


90- Cal.—Application of Behyxner, 
19 F.2d 829, 130 CaJ.App. 200. 

97. Fla.—CorpTis jrnxlfl guoted In 
Crribbel v. Henderson, 10 So.2d 734, 
739, 151 Fia. 712, r«heard 14 So.2d 
809, 153 Fla. 397. 

50 C.J. P 614 note 61. 

Determinatioxr of trutb or falsity of 
fitatement^of fact see Infra S 65. 
juxiBOlotioiial qjiBstloxL aa dependent 
on facts idiown 

The jxtrisdictional question In- 
volved In cases where Service of 
summons by publication is sousrht 
aiways depends on such facts as are 
ehown in'compliance w^th, or as lack 
of fulfillznent of, statutory reguire- 
ments.—Hodier v. Fay, 7 N'.Y.S.2d 
744. 

9a Fla.—Coxpns Juris quoted In. 
Gribbel v. Henderson, 10 So.2d 734, 


739, 161 Fla. 712, reheard 14 So.2d 
809, 163 Fla. 397. 

50 C.J. p 514 note 52. 

89. Fla.—Corptuu Juris gnoted In 
Gribbel v. Henderson, 10 So.2d 734, 
739, 151 Fla. 712, reheard 14 So.2d 
809, 153 Fla. 397. 

50 C.J. p 514 note 53. 

1. Fla.—Corpus Juris guoted In 
Gribbel v. Henderson, 10 So.2d 734, 
739, 151 Fla. 712, rehOard 14 So.2d 
809, 163 Fla. 397. 

N.Y.-^chroeder v. Lear, 17 N.T. 

Wkly.Digr. 574. 

2. H.C.—^Martin v. Martin, 170 S.E. 
661, 205 N.C. 167. 

50 C.J. p 624 note 87. 

3. D.O.—Lindberg* v. Humpbreys, 
289 F. 901, 63 App.D.C. 243. 

50 C.J. p 524 note 88. 
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4. Kan.—Glllesple v. Thomas, 23 
Han. 138. 

50 C.J. p 524 note 89. 

6. Ind.—^Pitts V. Jackson,- 35 N.B. 
10. 136 Ind. 211. 

6. Mont.—Hpgevoll v. Hogevoll, 162- 
P.2d 218, 117 Mont. 628. 

7. Wis.—Cummlngs v. Tabor, 31 N- 
W. 72, 61 Wls. 185. 

60 C.J. p 609 note 72 [b] (S) (4). 

8. Cal,—Woodward v. Brown, 61 P. 
2, 119 Cal. 283, 63 Am.S.R. 108, 
modifled on other grounds 51 P. 
542, 119 Cal. 283. 

50 C-J. p 609 note 72 [aj. 

9. Cal.—^Davis-Heller-Pearce Co, v- 
Ramont, 226 P. 972, 66 Cal.App. 
778. 

60 C.J. p 609 note 73 [a]. 
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as the basis of the action, a cause of action different 
from the one alleged in the complaint cannot be 
made the basis for an order of publication, and in 
such case the order for publication, and publication 
of summons under such order, are void, and inef- 
fectual to give an absent defendant constructive 
notice of the pendency of the action.io It is not 
sufficient to state generally that a cause of action 
exists in favor of plaintiff and against defendant,^! 
but the facts on .which the alleged cause of action 
is founded ‘must be set out^^ so that the court can 
see and determine that a cause of action exists.^^ 
Under a statute requiring the order of publication 
to be founded on a verified complaint showing a 
sufficient cause of action against the defendant to 
be served, the complaint must be sufficient to justify 
the prayer for judgment^^ and shqw that the cause 
of action is one of which ‘ ^e court can take 
cognizance,^® In a few jurisdictions, it must be 
shown either that ‘the cause of action arose within 
the state or that defendant has property therein.1® 

A statement on informadion and helief that plain¬ 
tiff has: a cause of action against defendant has been 
held sufficient,but has also been held insufficient.!® 

Subjeci of action. The decisions as to what con¬ 
stitutos "the subject of the action” in statutes which 
require the affidavit to state that the court has 
jurisdiction of 7the subject of the action” are not 
harmonious.i3 

10. Idaho.—^Vermont L. & T. Co. v. 

- McGregror, 51 P. 104, 5 Idaho 610. 

11. N.C.—^Bacon v. Johnsoxi, 14 S.E. 

608, 110 N.C. 114. 

12. Cal.—^People v. Mulcahy, 112 P. 

853, 159 Cal. 34. 

50 C.J. p 524 note 94. 

13. N.C.—^Bacon v. Johnson, 14 S. 

B. 608, 110 N.C. 114. 

50 C.J. P 525 note 96. 

GleamesB 

In order that Service by publica¬ 
tion naay be effective, cause of action 
must be stated with such clearness 
as to enable court to determine Its 
sufflclency.—Martin v. Martin, 170 S. 

B. 861, 206 N.C. 157. 
j^davlt addxessed to olerk of court 

Where the affidavit is addressed to 
and acted on exdusively by the clerk 
of court, it has been held necessary, 

In order to comply wlth the requlre- 
ment under consideratlon, that the 
affidavit state only that plaintiff 
has a cause of action against de¬ 
fendant so as to inform the derk 
of that fact., and the affidavit need 
not speciflcaily set forth the cause 
of action.—iCalvert v, Calvert, 24 P. 

1043, 16 Colo. 890—^50 C.J. p 524 note 
81 [a]. 

14. N.Tu—^Ebsary Gypsum Co. v. i 


(b) "Action in WHiich’ Publication Authorized 

In order to comply with a requirement that the affl- 
davft Show that the action Is one of those enumerated 
by the statute authorizing Service of process by publica¬ 
tion, It Is necessary to state facts showing that the ac¬ 
tion Is one of those enumerated In the statute; and It 
is neither necessary nor sufficient to state the concluslon 
of law that the action is within the. statute. 

Under statutes requiring the affidavit to show 
that the action is one of those enumerated by the 
statute authorizing Service of process by publica¬ 
tion, an affidavit which fails to meet this require¬ 
ment is fatally defective,- and Service of process 
by publication cannot be obtained thereon.^® It is 

neither necessary^l nor sufficient^^* to allege in terms 

that the action is one of those enumerated in the 
'statute authorizing Service of process by publication, 
since this is a mere conclusion of law, but the 
affidavit must state fafcts showing* that the action 
is one in which the statute authorizes Service of 
this kind.28 It has been held, however, that if there 
is not an entire omission to state facts showing that 
the action is one in which constructive Service is 
authorized, but merely an imperfect statement of 
such facts, the proceedings are voidable and not 
void.24 

(2) Status and Interest of Person as Party 

It Is necessary to comply with a statute requirlnff 
the affidavit or verified oomplalnt to show that the per¬ 
son to be served Is a defendant In the suit or Is a proper 
or necessary party thereto, or requirihg' the petition or 

ment—Hartzell v. Vlgen, 69 N.W. 
203, 6 KD. 117,'66 Ani.S,R. 689, 35 
L.R.A. 461,’ applyiiig'. Minnesota' law. 
Pi?epecrty . 

It haj» been held that “snbiect of 
the action” is not Identical with 
”canse of action,” since ' the former 
phraSe is held. to rel4tb to the prop¬ 
erty pr thing concernlng which the- 
proceeding is Instituted khd carried 
on, and the changes to be effected by 
it.—^McBahney'' v. * Collins, 88 N.T. 
216. 

20 . Kan.—Lleberinan v. Douglass„ 

. 64 P. 690, 62 Kan. 784. 

60 C. J. p 626 note 16. 

21. Kan.—Harvey v. Harvey, 118 P. 
1038, 86 Kan. 689. 

50 C.J. p’626 We 16. 

22. Kan.—^Lleberman v. Douglass,. 
64 P. 690, 62Kan.‘784. 

60 C.J. p 513 note 41, p 526 note-17. 

23. ,EZan.—^Harvey v. Harvey, 118 P, 
1038, 85 I^an. 689* 

60 C.J. p 626 notes 16, 18 [a]. 
Affidavlts held sufficient 
Ohlo.T-rPrancls ,v. AU,en, Com.PI., 7 , 9 « 
N.E.2d 8 OI 

60 aJ. p 626 note 18 [hi. 

24. Neb.—^Pulton v. Levy, 32 N.W. 
.307,.21.Neb. 478. 

60 C.J. p 526 note 19. 


Ruby, 176 N.E. 820,. 256 N.T. 406, 
motlon grahted 177 N.E. 134, '856 
N.T. 646. 

Allegatlons whioh, If proved, wonld 
entltle plaintiff to jndgment In rem 
ordinarily are sufficient.—^Berson v. 

Scott, 94 N.T.«.2d 117. . 

15. N.T.—^Paget v. Stevens, 88 N.E. 

273 , 143 N.T. 172. 

50 C.J. p 525 note 2. 

13. N.T.—^Bryan v. Unlversity- Pub. 
Co., 19 N.E. 826, 112 N.T. 382, 2 L. 
R.A. 638, 16 N.T.Clv.Proc, 279^ 

50 C.J. p 525 notes 3, 6 [b]. 

Necessity of stating that defendant 
has property in state g:enerally see 
infra subdivision b (8) of this sec- 
tion. 

17. Mont.—Smith v. ColUs, 112 P. 
1070, 42 Mont. 360, Ann.Cas.l912A 
1168. 

60 C.J. p 626 note 97 [b]. 

18. Cal.—Columbia Screw Co. v. 

Warner Xiock Co., 71 p. 498, '188 
Cal. 446. • ' ’ 

60 C.J. p 626 note 97 [a]. 

19. Controversy between parties , 
The words "subject of the action” 

have been held to relate to the con- 
tlroversy * between the parties, and 
not property of defendant which has 
previously been seized on attkch- 
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complaint, where the name of the person to be served 
Is unknown to plaintiff, to describe his Interest In the 
subject matter of the suit. 

Where applicable, a statate imposing an alterna- 
tive requirement that the affidavit or verified com- 
plaint Show that the person sought to be served 
by publication is a necessary or proper party to 
the action is aqcorded effect;25 and under some 
statutes the probative facts to establish this aver- 
ment must be stated;26 but it has been held that, 
where the statute merely requires that the aflSdavit 
should “state” that defendant is a necessary or 
proper party, a statement of the ultimate fact is 
sufficient, without setting forth facts which show 
why and how he is a necessary or proper party, 
and that, where by statute the affidavit is to be 
acted on exclusively by the clerk, instead of the 
court, the affidavit need only allege that defendant 
is a necessary party to the action.^^ A statement 
on information and belief that defendant is a neces¬ 
sary party has been held sufficientes 

Under a statute which authorizes Service of proc- 
cess by publication on “a defendant” under circum- 
stances therein designated, the affidavit, in order to 
warrant the issuance of an order of publication, 
must show in some way that the party against whom 
the order is sought is a defendant to the suit in 
which the order is to issue.®® 

Interests of parties. An affidavit to obtain an 
order for service by publication on tiie ground that 
defendant is a nonresident so that plaintiff is unable 
to procure personal service need not show the in¬ 
terests of the parties in the absence of any statutory 
requirement to that effect.®^ Where service by 
publication on unknown persons who have an inter¬ 
est in the subject matter of the suit is sought, sudi 
interest must be described in the petition or com- 


plaint where the statute so provides.®® 

(3) Name and Age of Defendant or Igno- 
rance Thereof 

The name of the person to be served must be stated 
in the affidavit or pleading uniess it Is unknov^n, In 
which case it Is necessary to allege that fact and, If 
so required by statute, ttiat due dlllgbnce to ascertain 
the name has been exerclsed. 

Uniess the person against whom service of proc- 
ess by publication is asked is an unknown person 
interested in the subject matter of the suit, the 
person against whom such service is asked must be 
named in the affidavit®® 

In order to authorize service of process by pub¬ 
lication on unknown perspns interested in the sub¬ 
ject matter of the suit, the proper allegation must 
be made by affidavit,®^ or by bili, petition, or com- 
plaint,®® or by either bili or affidavit,®® according 
as the statute may provide. It must be alleged that 
the names of such persons are unknown to plaintiff 
or to affiant,®7 and, if the statute so provides, that 
due diligence has been exercised to ascertain their 
names;®® but, in the absence of statutory require¬ 
ment, it need not be stated that, on diligent inquiry, 
the names of the parties could not be ascertained.®® 

Where the affidavit contains a positive and direct 
statement that the owner of land in suit is un- 
knowUji the further statement that affiant believes 
this to be thie does not qualify or detract from the 
first statement or render the affidavit insufficient 
and where an affidavit made by plaintifFs attomey 
States positively, and not on information and be¬ 
lief, that he knows that the names of the heirs and 
next of kin of a person named are unknown to 
plaintiff, it will be presumed that these facts were 
within the knowledge of affiant^i Where the 
affidavit is more specific in the description of un- 


25. Cal.—People v. Mulcahy, 112 P, 
853, 159 Cal. 34. 

50 C.J. p 527 note 20. 

26L Cal.—People v. Mnlcaliy, 112 P. 
863, 159 Cal. 84—^Ricketaon v. 

lUcliardson, 26 Cal. 149. 

27- Mlnn.—Crombie v. Lilttle, 50 N". 
W. 823, 47 Minn. 581. 

28. Colo.—Calvert v. Calvert, 24 P. 
1043, 15 Colo. 390. 

29. Mont.—Smlth v. Collis, 112 P. 
1070, 42 Mont. 850, AniLCas.l912A 
1158. 

50 C.J. p 527 note 26. 

30. W.Va.—State v. Younsr, 117 SJB. 
688 , 94 W.Va. 7. 

50 C.J. p 527 note 27. 

SL. Kan.—Price v. Kucker. 201 P. 
74, 109 SIan. 605. 


32. Utah.—^Lrawrence v. Murphy, 
147 P. 903, 45 Utali 672. 

50 C.«r. p 527 note 31. 

33. E^an.—^Rawson v. Sherwood, 53 
P. 69, 59 Kan. 776. 

34. Ala.—^Birminirham Healty Co. 

V. Barroxi, 43 So. 346, 150 Ala. 232. 
50 C.J. p 616 note 81. 

35. Utah.—^Lawrence v. Murphy, 
147 P. 903, 46 Utah 572. 

50 C.J. p 516 note 82. 

36. Tenn.—Bleidom v. Pllot Moun- 
taln Coal, etc., Co., 16 S.W. 737, 
89 Tenn. 166, 204. 

37. U.S.—Indlana, etc., Mfg., etc., 
Co. V. Brinkley, Ark., 164 F. 963, 
91 C.CJL 91. 

50 C.J. p 616 note 86. 

38. S.D.—^Berry v. Howard, 146 N. 

W. 637, 33 S.D. 447. 

50 C.J. p 516 note 86. 
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39. 111.—^Bursroyne v. Pyle, 261 IU. 
App. 356. 

TJltlniate fact 

It has been sald that if the affl- 
davlt or sworn pleadingr States that 
the persons sued as unknown de- 
fendants are in fact unknown, it is 
sufficient, but, where dlUsrence is un- 
necessarily alleged, it is only neces¬ 
sary to allege ultimate fact of dili¬ 
gence and not particular acts con- 
stltuting such diligence.—Campbell 
V. Doherty, 206 P.2d 1145, 58 KM. 
280, 9 A.LuR.2d 699. 

40. Neb.—^Lelgh v, Green, 90 N.W. 
255, 64 Neb. 533, 101 Am.S.R. 592, 
affirmed 24 S.Ct. 390, 193 U.S. 79, 
48 Lr.l2d. 623. 

50 C.J. p 516 note 90. 

41. Ala.—^Birmingham Realty Co 
V. Barron, 43 So. 346, 150 Ala. 232. 
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known persons than is required by statute, the un- 
necessary description is surplusage and does not 

vitiate the affidavit.^2 

Defects in an affidavit become immaterial where 
there was a stipulation in the suit that it did not 
appear from the chain of title to the premises in- 
volved that there were persons interested in them 
whose names were unknown.^® 

Age. An inferential statement of the age of the 
person to be served is a substantial compliance with 
the intent of a statute making a requirement as to 
statement of age.^^ Where the swom bili of com- 
plaint shows that defendant is, or has been, lawfully 
married, an allegation of his age is unnecessary and 

immaterial.**® 

(4) Post-Office Address or Place of Resi- 
dence or Ignorance Thereof 

(a) Place of residence or ignorance 

thereof 

(b) Post-offiice address or ignorance 

thereof 

(a) Place of Residence or Ignorance There¬ 
of 

Under some statutes It Is necessary that the affldavit 
state defendant’8 residence or that such residence is un- 
known to afflant. The place of defendant'8 residence 
may be stated on Information and bellef; but where such 
residence Is stated to be unknown to afflant, It Is neces¬ 
sary, under some statutes, to state probative facts show- 
Ing due diligence to ascertain such residence. 

It has been held unnecessary to allege where a 
nonresident defendant resides, in the absence of a 
statutory requirement to that effect;^® but it has 
also been considered that a failure to state where 
defendant actually resides is an omission of an 
evidentiary fact necessary to show the ultimate 
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fact of nonresidence and, in a number of ju- 
risdictions, the statutes have been construed as re- 
quiring the affidavit to state defendant’s residence, 
if known to affiant, or to state that his residence 
is unknown to affiant if such is the case,*^ or to 
state that defendant is a resident of another state 
or country, specifying his place of residence as par- 
ticularly as may be known to affiant, or stating that 
it is unknown.*^ An affidavit which fails to comply 
with these requirements has been held to be fatally 
defective.®® The requirements of the statutes are 
not satisfied by an affidavit stating '‘that the last 
post-office address of defendant is unknown,”®^ that 
the "whereabouts” of defendant are unknown,®^ 
that the present post-office address of defendant is 
outside of the state,®® or that defendant resides in 
a designated county in another state but that affiant 
does not know and is unable to ascertain the par- 
ticular place of residence or post-office address of 
defendant.®^ Also, an affidavit which, after alleg- 
ing that the post-office address of defendant is un¬ 
known, makes the conflicting statement that affiant 
has been informed that the post-office address is, 
or will be, a designated city in another state is 
insufficient,®® as is also an affidavit which affirma- 
tively shows that the residence of heirs is in a 
designated city, and, in place of a statement that 
the residence is unknown, States that their address 
is unknown.®® 

On the other hand, it has been held sufficient to 
state that defendant resides in a designated town 
or city without stating the Street and number,®^ pro- 
vided such town or city is a small one®® or it is 
alleged that the residence is specified as particularly 
as is known to affiant.®® Also, aii allegation that 
plaintiff is "unable to find either the residence or 
post-office addresses of defendants” is equivalent to 


42. m.—^BuTffoyne v. Pyle, 261 111. 
App. 366. 

43. IU.—Hopklns v. Patton, 100 N. 
E. 992, 267 111. 346. 

44. Pia.—Grlbbel v. Henderson, 10 
So.2d 734, 161 Pia. 712, reheard 14 
So.2d 809, 153 Pia. 397. 

4B. Pia.—^Eckersley v. Bckersley, 26 
So.2d 811, 157 Pia. 722. 

46. Wash.—^DeCorvet v. Bolan, 36 
P. 72. 1072, 7 Wash. 366. 

47. Mont.—^Aronow v. Anderson, 104 
P.2d 2, 110 Mont. 484. 

48. Nev.—Victor Mill, etc., Co. v. 
Justice Ct, 1 P. 831, 18 Nev. 21. 

50 C.J. p 521 note 47. 

49. Pia.—^Balian v. Weklwa Hanch, 
122 So. 669. 97 Pia. 180. 

50 C.J. p 521 note 48. 

50. Nev.—Wlldes r. Lou Dillon 


Goldfleld Min. Co., 170 P, 1046, 41 
Nev. 364. 

N.D.—^Krumenacker v. Andis, 165 N. 
W. 624, 38 N.D. 600. 

51. N.D.—Atwood V. Tucker, 146 N. 
W. 687, 26 N.D. 622, 61 L..R.A.,N. 
S.. 697. 

60 C.J. p 621 note 60. 

52. N.E.—^ablonskl v. PlesUk, 163 
N.W. 274, 80 N.D. 643. 

60 C.J. p 521 note 61. 

53. N.D.—^Hug-hes v. Pargro Loan 
A&ency, 178 N.W. 993, 46 N.D. 26. 

50 C.J. p 522 note 52. 

54. N.D.—Pani v. Green, 191 N.W. 
469, 49 N.D. 319. 

50 C.J. p 622 note 63. 

55. N.D.—Miller v. Benecke, 212 N. 
W. 925, 65 N.D. 231. 

56. Neb.—Moran v. Catlett, 139 N. 
W. 1041, 93 Neb. 168. 
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57. III.—^Burke v. Donnovan, 60 DI. 
App. 241. 

50 C.J. p 622 note 55. 

58. Pia.—Mlnlck v. Mlnlck, 149 So. 
483, 111 Pia. 469. 

59. Pia.—Ortell v. Ortell, 107 So. 
442, 91 Pia. 60. 

50 C.J. p 522 note 55 [a]. 

Substantial compUanoe with statute; 
buslness address as SQrpliisag’€ 
Where blll allesred that defendant 
Uved In Chicagro and that no more 
particular residence was known, 
there was substantial compliance 
with statute relatin^: to process and 
added statement grivlngr defendant*s 
buslness addr^s as particularly as 
known to plaihtlff was surplusage.— 
Selton V. Mlami RooUngr & Sheet 
Metal, 10 So.2d 428, 151 Pia. 631. 
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statmg ihat the place of their residence is unknown 
and is sufficientand an affidavit complying liter- 
ally with the requirements of the statute is suffi- 
cient.^1 

Information and belief. It has very generally 
been held that the place of defendanfs residence 
may be stated on information and belief.®^ It has 
also been held that it is not indispensable to state the 
source of affiant's information and belief,®^ although 
the better practice would be to state the source from 
which the information is derived.®*^ 

DUigence to ascertain residence. . Some statutes, 
in addition to requiring a statement of defendant’s 
residence or an ,allega.tion that it is not known to 
affiant, require, dr have been construed to require, 
that the,, affidavit' shall also show that the residence 
of defendant could not, pn ,the exercise of due diH- 
gence, be .ascertained, whei:e it is alleged that de- 
fendanfs residence is unjcnown to affiant,®® and the 
probative facts *which show the exercise of due dili- 
gence must be stated,. since it is not sufficient merely 
to follow the language of the statute;®® but, in some 
jurisdictions, the affidavit need contain only the 
language of the statute or its equivalent with respect 
to diligence and, where the statute does not men- 
tion diligence, it .has been held that the affidavit 
need not show what efforts affiant made to ascertain 
defendant’s residence.®® 

(b) Post-Office Address or Ignorance There- 
of 

The existence or abeence of statutory requirement 


Ia determinati ve of whether or not It Is necessary that 
the affidavit state the defendant^s post-offlce address or 
that it is unknown to afflant. 

In the absence of any statutory requirement to 
that effect, it has been held that an affidavit for Serv¬ 
ice of process by publication need not state the 
post-office address of defendant.®® Some statutes, 
however, require the affidavit to state defendanfs 
post-office address or that it is unknown to affiant, 
and a noncompliance with this requirement renders 
the affidavit fatally defective,*^® and an order of 
publication based thereon,*^^ or a decree based on 
such order,^® is void. The statutory requirement is 
not satisfied by a statement that defendanfs place 
of residence is unknown.'^® . 

Information and belief. An affidavit alleging de- 
fendant’s nonresidence and stating his post-office 
address on information and belief has been held 
sufficient.'^^ 

(5) Nonresidence 

If Service by publication Is sought on the ground 
that the defendant is a nonresident, an averment of the 
fact of such nonresidence must be made in the affldavit 
or, where it is permissible under the statutes to show 
this fact In the pialntlfT^s pieading, either In the afflda- 
vtt or such pleading. 

While the contrary has been held,7® the general 
rule is that, if Service by publication is sought on 
the ground that defendant is a nonresident, an al- 
legation of the fact of such nonresidence must be 
made*^® tn the affidavit^^ or either in the affidavit or 
in the bili, declaration, or petition,^® where it is 
considered permissible, under the statutes, to show 


60. WasiL. —^Bardon v. Hughes, 88 P. 
1040, 45 Wash, 627. 

61. Tex.—^Frick-Beld Supply Corpo¬ 
ration V. Meers, Clv.App., 52 S.W. 
2d 115. 

63. Cal.—^Davis-Heller-Pearce Co. v. 
Bamont, 226 P. 972, 66 Cal.App. 
778. 

50 C.J. p 522 note 59. 

63. Mich.—Colton v. Rupert, 27 N. 
W. 520, 60 Mich. 318. 

64. Mich.—Colton v. Rupert, supra. 
50 C.J. p 622 note 61. 

65. Hl.—Correll v. Greider, 92 N-.B. 
266. 245 111. 378. 137 Am.S.R. 327. 

50 aj. p 522 note 64. 

66 . 111.—Kircher v. M. Keating, etc., 
Co., 145 IU.App. 1. 

50 C.J: p 522 note 65. 

67- Neb.—Jackraan v. Millcr, 229 H. 
W. 778. 119 Neh. 463, 

6 S. N.M.—Singleton v, Sknabrea, 2 
P.2d 119, 36 N.M. 491. 

69. Or.—Moore Realty Co. v. Carr, 
120 P. 742, 61 Or. 34.' 

TOu Col<x—-Federal Farm Mortg. 


Corporation v. Schmidt, 126 P.2d 
1036, 109 Colo. 467. 

50 C.J. p 523 note 68. 

71. Colo.—^Watkins v. Perry, 139 P. 
561, 25 Colo.App. 426. 

50 C.J. p 523 note 69. 

72. Colo.—^Federal , Farm Mortg. 
Corporation v. Schmidt, 126 P.2d 
1036, 109 Colo. 467. 

50 C.J. p 523 note 70. 

73: Colo.—^Empire Ranch, etc., Co. 

V. Saul, 127 P. 128, 22 Colo.App. 
605. 

50 C.J. p 633 note 71. 

74, Colo.—^Jotter v. Marvln, 189 P. 

19. 67 Colo. 648. 

50 C.J. p 523 note 73. 

75- lowa.—Taylor v. Ormsby, 23 N. 

W. 388, 66 lowa 109. 

50 C.J. p 614 note 56 [a]. 

76. Mo.—Chilton v. Tam, 139 S.W. 
126, 235 Mo. 498—Stanton v. 

Thompson, 136 S.W. 698, 234 Mo. 7. 
Mere **noii est Inventos” xetoxn in 
the absence of such averment of 
nonresidence is insufiicient to sus- 
tain an order of publication as It is 
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no proof of nonresidence.—Stanton 
V. Thompson, supra. 

Statement that defendant Is not 
resident of named coonty in the 
state Is insufflcient.—Collins v, 
Streltz, 64 P.2d 264, 47 Arlz. 146, ap- 
peal dismissed 56 S.Ct. 885, 298 U.S. 
640, 80 L.Ed. 1373. 

77. Kan.—Carey v. Reeves, 26 P. 
951, 46 Kan. 671. 

50 C.J. p 614 note 57. 

Evidentiary faots 

Under statute a:ffldavlt must show 
evidentiary facts on which the ulti¬ 
mate fact is asserted that defend¬ 
ant resides out of state and a naked 
allegation that defendant resides out 
of state, wlthout a recitatlon of 
facts on which the ultimate fact is 
based. Is insufflcient.—Aronow v. 
Anderson, 104 P.2d 2, 110 Mont. 484. 
Affidavlts held sufflcieni;, 

Okl.—Lester v. Feuquay, 44 P.2d 931, 
172 Okl. 288. 

50 C.J. p 614 note 57 [a]. 

78. Mo.—^Dlekrogrer v. McCormlck, 
163 S.W,2d 927, 349 Mo. 1098. 

50 C.J. P 615 note' 68. 
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this fact either in plaintiff’s pleading or by a sepa¬ 
rate affidavit.*^® It is not necessary, however, that 
the language in the statute relating to nonresidence 
of defendant be used in the afi5davit, but it will be 
sufficient if the statements made substantially show 
the statutory foundation for Service by publica- 
tionand it has been held that failure of an affi- 
davit to State the fact of nonresidence directly and 
positively will not render the affidavit or the Service 
founded thereon void if the nonresidence appears 
inferentially from the facts stated;®i but there is 
also authority to the contrary.®® 

Relation back, The allegation of nonresidence 
need not relate back to the commencement of the 
action;®^ it is sufficient to allege the nonresidence 
of the parties at the time of making the affidavit.®^ 

Statements on Information and belief. In some 
jurisdictions it has been held that a statement that 
defendant is a nonresident made on Information and 
belief is not sufficient, while in others a directly 
contrary view has been taken.®® It has been con- 
sidered necessary, where the fact of nonresidence 
is stated on information and belief, to state the 
source of affianfs information and the ground of 
his belief.®'^ The affidavit may be sufficient where 
it does not rest solely on information and belief, as 
where, after stating information and belief, it States 
nonresidence as a fact®® 

Publication sought on ground other than nonresi¬ 
dence. Under a statute authorizing Service of sum- 
mons by publication if it shall appear by affidavit 
that defendant could not, after due diligence, be 
found 'within the state, it is not necessary to show 
that defendant was nonresident®® Where publica¬ 
tion is sought on the ground that the name of de¬ 


fendant is not known to plaintiff, some statutes do 
not require an allegation that defendant is a non¬ 
resident,®® while others require a statement of 
plaintifFs belief that defendant^s residence is not 
in the state.®i 

(6) Departure from State or Concealment to 
Avoid Service 

Facts necessary to bring the case within the terms 
of the statute must be stated in the affidavit or other 
sworn statement where Service by pubHcatlon Is sought 
on the ground that the defendant conceais himself eo 
that process cannot be served on him or has departed 
from the state either generally or with intent to defraud 
credito rs. 

Under a statute, discussed supra § 56 b, authoriz- 
ing Service of process by publication on one who 
has departed from the state, it has been held that a 
statement in the affidavit that defendant has de¬ 
parted from the state is one of fact,®® and is suffi¬ 
cient without giving the evidence on which it is 
founded;®® but under a statute authorizing service 
of process by publication on a defendant who has 
left the state with intent to defraUd creditors it 
has been held that a mere statement that defendant 
had left the state with intent to defraud creditors or 
‘to avoid the Service of summons, in the language of 
the statute, without a statement of facts tending to 
prove these grounds, is insufficient, since they are 
conclusions for the judge to find,®^ and it is neces¬ 
sary that the affidavit state facts showing such in¬ 
tent.®® An affidavit stating that defendant is absent 
from the state must state facts from which the ‘con- 
clusion may be reached that there is no intention of 
immediate return, as well as facts supporting the 
conclusion that defendant is absent from the state.®® 
The affidavit, although slight and not conclusive, if 


79. Ariz.—^Porter v. Duke, 270 P. 
625, 34 Ariz. 217. 

50 C.J. P 509 note 70 [a], [b], 
Additlonal statement tliat residence 
unknown 

It is sufficient to state in a verlfled 
complaint that defendant is not a 
resident of the state and that his 
residence is unknown to plaintiff.— 
Collins V. Streitz, 54 P.2d 264, 47 
Ariz. 146, appeal disxnlssed 56 S.Ct 
835, 298 U.S. 640, 80 L.Ed. 1373. 

80. Kan.—^Price v. Hucker, 201 P. 
74, 109 Kan. 605. 

Besidence in named slster state 

(1) Affidavit for service by publi¬ 
cation specifically stating defendant 
is resident of named sister state 
need not state defendant is nonresi¬ 
dent where the statute reguires a 
statement that defendant is a non¬ 
resident only when his residence is 
unknown.—^Kelm v. Loiland, 228 N. 
W. 420, 59 N.D. 18. 

72 C. J.S.—69 


(2) Necessity of stating place of 
residence or lack of knowledge 
thereof see subdlvision b (4) of this 
section. 

81. 111.—Allen V. Chlcago, 62 N.B. 
83, 176 111. 113. 

Kan.—Ogden v. Walters, 12 Kan. 282. 

82. Miss.—^Hume v. Inglis, 122 So. 
535, 164 Miss. 481—MeCray v. Mc- 
Oray, 102 So. 174, 137 Miss. 160. 

83. Kan.—^Bogle v. Gtordon, 17 P. 
857, 89 Kan. 31. 

84. Kan.—^Bogle v. Gordon, supra. 

85. Ark.—Turnage v. Fisk, 22 Ark. 
286. 

50 C.J. p 515 note 65. 

86. N.M,—^Bowers v. Brazell, 244 P. 
893, 31 N.M. 316. 

50 C.J. p 515 note 66. 

87. N.T.—^Lyon v. Baxter, 64 How. 
Pr. 426. 

50 C.J. P 515 note 67. 

lORQ 


88 . Okl.—^Lester v. Feuquay, 44 P. 
2d 931, 172 OkL 288. 

89. N.Y.—Van Wyck v. BCardy, 4 
Abb.Dec. 496, 39 How.Pr. 892. 

90. Mo.—^Davison v. Ame, 155 S.W. 
2d 155, 348 Mo. 790. 

91. Ind.—Whitney^s Unknown Heirs 
V. Kimball, 4 Ind. 646, 68 Am.D. 
638. 

92. Oal.—^McKendrick v. Western 
Zlnc Min. Co., 180 P. 865, 165 CaL 
24. 

93. Oal.—^McKendrick y. Western 
Zlnc 31in. Co., supra. 

94. K.T.—^Blute v. Fellowes, 128 
T.S. 18, 143 App.Div. 825, 2 Civ. 
Proc.,N.S., 209, rehearing denied 
129 N.T.S. 1113, 146 App.Div, 901. 

95. N.T.—Towsley v. McDonald, 32 
Barb. 604. 

60 C.J. p 616 note 73. 

96. Mont.—Aronow v. BIshop, 120 
P.2d 423, 112 Mont. 611. 
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sufficient to call for judicial judgment, is sufficient to 
confer jurisdiction on the court granting the appli- 
cation.®^ An affidavit stating that up to about the 
time the action was brought defendant was a resi¬ 
dent of the state, that about that time he departed 
from the state with intent to defraud his creditors 
or to avoid the Service of a summons on him, and 
that plaintiffs are unable to ascertain either the 
post-office address or residence of such defendant, 
sufficiently 'shows that he was a resident of the state 
when the affidavit was made.^® 

Concealment to avoid Service, In order to au- 
thorize Service of summons by publication on a 
resident on the gpround that he conceals himself so 
that process cannot be served on him, this fact must 
be stated by swom bili or affidavit.®® 

(7) Inability to Find, or Make Personal 
Service on. Defendant in State 

(a) In general 

(b) Showing diligence 

(a) In General 

The afRdavIt or other sworn statement must comply 
wrth a statutory requirement that It show that the 
defendant cannot be found, or be personally served with 
process, In the state. 

A number of statutes providing for Service by 
publication are held to require an affidavit or other 
swom statement, filed to obtain an order for such 
Service, to show that personal Service on defendant 
cannot be made within the state,^ and others are 
held to require a statement in the affidavit or other 
swom statement that defendant cannot be found in 
the state.® Where the statute requires the affidavit 
to allege that personal Service cannot be made on 
defendant in the state, the requirement is not satis- 
fied by a mere allegation that defendant is a non- 


resident of the state.® It has also been held that it 
is insufficient merely to allege that defendant is a 
nonresident and that plaintiff is unable to make Serv¬ 
ice of summons on defendant;^ but there is also au- 
thority to the contrary.^ 

Alleging on information and belief that defendant 
cannot be served with process within the state may 
be sufficient.® 

In at least one jurisdiction an affidavit for pub¬ 
lication against a nonresident individual need not, 
in addition to stating that he is a nonresident, state 
that the ordinary process of law cannot be served on 
him in the state,^ and a statute requiring the ad- 
ditional statement has been held applicable only 
where a foreign Corporation, and not where an in¬ 
dividual, is defendant.® 

(b) Showing Diligence 
aa. Necessity 

bb. Effect of return “not found” 
cc. Requisites and sufficiency of aver- 
ments 

aa. Necessity 

Where required by statute, an allegation that the de¬ 
fendant cannot be found, or be served personally with 
process, In the state must contain the additional state¬ 
ment that thIs cannot be done after the exercise of due 
diligence. 

The statutes under consideration are very general- 
ly held to require that the affidavit shall show the 
exercise of due diligence to make personal Service 
of process on defendant within the state and that, 
in the exercise of such diligence, such personal 
Service could not be made® or to impose a like re¬ 
quirement as to stating that defendant cannot, after 
due diligence, be found in the state.^® The statutes 
of some jurisdictions have been construed as having 


97. N.T.—Stow V. Stacy. 14 N.T. 
Clv.Proc. 46. 

98. Wls.—^Frlsk v. Relgrelmaji, 43 
N.W, 1117. 44 N.W. 766, 75 Wis. 
499. 17 AnuS-R. 198. 

99- Fla.—^Balian v. Wekiwa Ranch, 
122 So. 569, 97 Fla. 180. 

Affidavlts lield salUcleiLt 
Cal.—-Langley v. Zurich Greneral Ac¬ 
cident & Llabillty Ins. Co., 25 P. 
2d 418, 219 Cal. 101. 

OkL—Nolan v. Schaetzel. 292 P. 353, 
145 OkL 231. 

1 . Colo.—Sine v. Stont, 203 P.2d 496, 
119 Colo. 254. 

111.—^Anderson v. Anderson, 11 N.E, 
2d 216. 292 Ill.App. 421. 

50 C.J. p 516 note 93. 

Service by publication as not per- 


missible where personal Service 
practicable see supra § 54. 

SL N.C.—Groce v. Groce, 199 S.B. 
388, 214 N.C. 398. 

3. lowa.—Carnes v. Mitchell, 48 N. 
W. 941. 82 lowa 601. 

50 aJ. p 517 note 94. 

4. Ohlo.—^Beachler v. Ford, 60 N.E. 
2d 330, 77 Ohlo App. 41. 

50 C.J. P 517 note 95. 

6 - Kan.—^Elfert v. Blfert, 294 P. 
921. 132 Kan. 218. 

N.a—^Bethell v. Lee, 168 S.E. 493, 
200 N.C, 755. 

50 C.J. p 617 note 96. 

e. Neb.—^Leiffh v. Green, 86 N.W. 
1093, 62 Neb. 344, 89 Am.S.R 751, 
afflrmed 24 S.Ct. 390, 193 U.S. 79, 
48 L.Bd. 623. 

50 C.J. p 517 note 98. 
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7. Mo.—Hector v. Warren, 124 S.W. 
1119, 225 Mo. 255. 

50 C.J. p 617 note 99. 

8 . Mo.—^Huiskamp v. Miller, 119 S. 
W. 633, 220 Mo. 136—^Keaton v. 
Jorndt, 119 S.W. 629, 220 Mo. 117. 

Service of process on foreign Corpo¬ 
ration by publication see Corpora- 
tlons S 1946 c. 

9. Okl.—^Richardson v. Howard, 161 
P. 887, 61 Okl. 240. 

60 C.J. p 617 note 2. 

Necessity of diligence see supra 5 
68 . 

10 . Cal.—NarunoL v. Cheathaxn, 15 
P.2d 1106, 127 Cal.App. 605. 

N.C.—^Rodrlguez v. Rodriguez, 29 S. 
B.2d 901, 224 N.C. 276—Groce v. 
Groce, 199 S.E. 388, 214 N.C. 398 
—^Denton v. Vassiliades, 193 S.E. 
737, 212 N.C. 613. 
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no application to nonresident defendants, and as not 
requiring an allegation of the exercise of due dili- 
gence, where it is alleged that defendant is a non¬ 
resident of the state but in other jurisdictions, 
where the question has been directly raised, it has 
been held that an averment that defendant is a non¬ 
resident of the state will not dispense with the 
necessity of showing that he cannot, by the exercise 
of due diligence, be found or personally served 
with process within the state.i^ 

bb. Effect of Retum '*Not Found” 

The requisite diligence may not be shown by an 
officeres return of “not found" uniess the return is In- 
corporated In the affldavit. 

Where the statutes require ali the facts necessary 
to confer the right to an order for Service of process 
by publication to be shown by affidavit or other 
swom statement, as discussed supra subdivision a 
of this section, the general rule is that a retum of 
“not found” by an officer cannot be substituted for, 
and take the place of, an affidavit showing due dili¬ 
gence and, while there is authority apparently to 
the contrary,!^ it has also been generally held that 
the exercise of due diligence cannot be shown part- 
ly by affidavit and partly by a retum but it is 
permissible to incorporate the retum in the affidavit 
for the.purpose of showing the exercise of due dili¬ 
gence,and the return may be sufficient for that 
purpose.i7 


cc. Requisites and Sufficiency of Averments 

Probative facts showing what diligence has been ex- 
ercised must be alleged in the affldavit. 

According to the weight of authority, it will not 
be sufficient to allege in general terms the exercise 
of due diligence; it is necessary to allege the pro¬ 
bative facts showing what diligence has been exer- 
cised^s so that the court can judicially determine 
whether reasonable diligence has been exercised.^® 
In a limited number of jurisdictions, however, it 
is not necessary to allege the probative facts showing 
what diligence was exercised to obtain personal 
service.20 

If the facts stated by the affidavit are not incon- 
sistent with the presence or residence of defendant 
in the state at the date of the affidavit, it is insuffi- 
cient.2l 

Stating on information and belief that defendant 
cannot, after the exercise of due diligence, be found 
within the state may constitute a sufficient basis for 
an order of publication ;22 but an affidavit by plain- 
tiff stating no fact known to him, and containing 
purely hearsay statements, with respect to diligence, 
has been held insufficient .22 An additional state¬ 
ment, although a mere expression of belief, has 
been held not to weaken, or detract from, a positive 
statement in the affidavit.24 

Nonresident defendants, Affidavits in actions 
against nonresident defendants which have been 
held not to allege diligence sufficiently25 include 


11 . Wash.—^DeCorvet v. Dolan, 85 
P. 72, 1072, 7 Wash. 366. 

50 C.J. p 617 note 3 Ca]-Ce]. 

12. N.T.—Blxby v. Smlth, 3 Hun 
60, 5 Thomps. & C. 279, 49 How. 
Pr. 60. 

60 C.J. p 617 note 4. 

13. S.D.—Grigsby v. Wopschall, 127 
N.W. 605, 25 S.D. 664, 37 L..R.A.,N. 

5.. 206. 

50 C.J. p 518 note 12. . 

14. U.S.—Marx v. Ebner, Alaska, 21 
S.Ot. 376, 180 U.S. 314, 45 L.Ed. 
647. 

16. S.D.—Grigsby v. Wopschall, 127 
N.W. 606, 26 S.D. 664, 37 L.R.A.,N. 

5., 206. 

60 C.J. p 618 note 14. 

16. Cal.—Seaver v. Fltzgerald, 23 
Cal. 86. 

50 C.J. p 618 note 15. 

17. Cal.—Seaver v. Pitzgerald, su¬ 
pra—Weis V. Caln, 73 P. 980, 7 
Cal.Unrep.Cas. 168. 

BetnrxL held InsmflLolent 
An affidavit recltlng that summons 


was retumed with indorsement that 
defendants after due diligence and 
search could not be found in “coun- 
ty” was insufficient to authorize 
Service by publication because it did 
not allege that defendants could not. 
after due diligence, be found in 
“state."—^Denton v. Yasslllades, 193 
S.H. 737, 212 N.C. 613, 

18. U.S.—^Butler v. McKey, C.C.A. 
Cal., 138 F.2d 373, certiorari denied 
64 S.Ct. 636, 321 U.S. 780, 88 L.Ed. 
1073. 

50 C.J. p 518 note 18. 

What constltutes diligence; nature 
of efiCort requlred see supra $ 68. 

ITse of all reasonable means to 

disco ver the whereabouts of defend¬ 
ant should be shown by the affidavit. 
—Cone V. Ballard, 6 N.W.2d 46, 68 S. 
D. 693, followed in In re Ballard’s 
Estate, 5 N.W.2d 48, 68 S.D. 692. 

Afildavlts held suilLoient 
Okl.—Frost V. Davls, 79 P.2d 600, 
182 Okl. 593. 

S.D.—Cone v. Ballard, 5 N.W.2d 46, 
68 S.D. 593, followed in In re Bal- 
lard*s Estate, 6 N.W.2d 48, 68 S.D. 
592. 

60 C.J. p 618 note 18 [bl. 
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Affidavits held insnffiolent 
Or.—^Laughlin v. Hughes, 89 P.2d 
668, 161 Or. 296. 

60 C.J. P 618 note 18 [a]. 

19- N.T.—^Rome Trust Co. v. Cum- 
mings, 206 N.Y.S. 728, 123 Misc. 
884. 

50 C.J. p 619 note 19. 

20. Wls.—Sueterlee v. Sir, 26 Wis. 
367. 

60 C.*J. p 619 note 21. 

21. Minn.—^HArrington v. Loomis, 
10 Minn. 366. 

W.Va.—State v. Toung, 117 S.E. 688, 
94 W.Va. 7. 

22. U.S.—^Butler v. McKey, C.CJL 
Cal., 138 F.2d 373, certiorari denied 

' 64 S.Ct. 636, 321 U.S. 780, 88 L. 
Ed. 1073. 

50 C.J. P 519 note 23. 

23. Cal.—Narum v. Cheatham, 15 P. 
2d 1106, 127 Cal.App. 605. 

24. Okl.—Rltchle v. Eeeney, 73 P. 
2d 397, 181 Okl. 207. 

25. Affidavits held Insnffiolent 
N.T.—Orr v. Currie, 36 N.T.S. 198, 

14 Misc. 74, 25 N.T.Civ.Proc. 16, 2 
N.Y.Ann.Cas. 94. 

50 C.J. p 520 note 34 [a]. 
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those wHch allege merely the nonresidence of de¬ 
fendant that defendant is a nonresident and can- 
not be fonnd within the state that defendant is a 
nonresident, living in an adjoining state, and that 
plaintiff will be unable, with due diligence, to make 
personal Service on him within the state that 
defendants “cannot, after due diligence, be fonnd 
within the state” and that defendants are not resi- 
dents of the state that the officer had retumed 
the summons not served and that due diligence had 
been used to find defendant that plaintiff had 
made every effort to serve process and had been un¬ 
able to do so because defendant rarely came within 
the jurisdiction;®^ or that affiant believes "that the 
defendant is not a resident of the state or cannot be 
found therein.”32 AfEdavits which have been held 
sufficient in this respect^^ include those which allege 
that defendants are not residents of the state but 
reside and, at the time of making the application, 
are at a designated place in another state.®^ 

In some decisions the affidavit has been held suffi¬ 
cient if it presents facts showing clearly and con- 
clusively that defendant is a nonresident living at 
the time in a distant state or country on the ground 
that this is sufficient to show that he could not, in 
the exercise of due diligence, be found or served 
with process within the state and a further al- 
legation in the affidavit that defendant cannot with 
due diligence be served personally within the state 
will be regarded not solely as a conclusion of law, 
but as a statement of fact tending to show that due 
diligence has been used.^® 

Abseni or concealed defendants. The rule re- 
quiring a statement of the probative facts showing 
what diligence has been used is not satisfied by a 
general averment that defendant cannot be found 


within the state because of his absence therefrom, or 
concealment within it.®*^ The affidavit should state 
the facts of inquiry and investigation, so that the 
court can see that the conclusion that the party can¬ 
not be found for the reason stated is a reasonable 
one on such facts;®® and it has further been held 
that the proof of defendant's absence and of dili¬ 
gence in seeking to obtain Service on him must be 
based on applicantes own knowledge, and not on in- 
formation and belief.®® 

(8) Property of Defendant in State 

A statutory requirement that the affidavit for Serv¬ 
ice of process by publlcatlon in an action against a non. 
resident state that the defendant has property In the 
state is mandatory and must be complied with by mak- 
ing an allegation which Is direct and specifies the prop¬ 
erty. 

In the absence of statutory requirement, an affi¬ 
davit for Service of process by publication in an ac¬ 
tion against a nonresident need not state that he 
has property within the state but a statute im- 
posing such a requirement is mandatory and must be 
complied with.^^ Where such an allegation is re- 
quired, it should be direct and specify the prop¬ 
erty;^® and it is not sufficient to state the fact on 
information and belief,^® or to make the bare as- 
sertion that defendant has property in the state,44 
or to refer to the description in the complaint.^® 

(9) Other Facts 

An affidavit flled for the purpose of obtaining servies 
of process by publication may and must comply with 
statutory requirements as to stating that the defendants 
property in the state has been attached, that no certifi- 
cate of residence has been flled, that process has been 
returned unexeeuted, that a copy of the summons and 
complaint has been mailed to the defendant at his place 
of residence, or that the defendant is a transient person 
or is out of the state. 


86. N.C3.—Groce v. Groce, 199 S.E. 
388, 214 N.C. 398—Denton v. Vas- 
siUades, 193 S.E. 737. 212 N.C. 613. 

50 C.J. p 519 note 25. 

87. U.S.—Flint v. Coffln, N.C.. 176 
P. 872, 100 C.C.A. 342, certiorari 
denied 30 S.Ct. 693. 217 U.S. 602, 
54 L..Ed. 898. 31 S.Ct. 472. 219 U.S. 
589. 55 L..Ed. 348. 

50 C.J. p 519 note 26. 

88. N.T.—^Kennedy v. Liamb. 74 N. 
E. 834. 182 N.T. 228. 108 Am.S.IL 
800. 

50 C.J. p 520 note 27. 

89. S.D.—Bothell v. Hoellwartli, 74 
N.W. 231. 10 S.D. 491. 493. 

8a Nev.—Victor Mill, etc., Co. ’ v. 
Justice Ct., 1 P. 831. 18 Nev. 21. 

31, NsT,—Rose v. Heller. 179 N.T. 
■ S. 821, 190 App.Div. 519. 

88. Minn.—Corson v. ShoezuaAer. 57 
N.W. 134, 55 MInn. 386, overruled 


on other g^oiinds Easton v. Chllds. 
69 N.W. 903, 67 Minn. 242. 

33. Ai&davits held sufficient 

N.T.—^Middleton v. Montagne, 137 N. 

T.S. 520. 152 App.Div. 702. 

50 C.J. p 520 note 33 [a]. 

34. S.D.—Cochrane v. Germaln, 87 
N.W. 527, 15 S.E. 77. 

50 C.J. p 520 note 32. 

35. N.T.—Slnnott v. Bnnis. 105 N. 
T.S. 218. 120 App.Div. 847. 

50 C.J. P 520 note 35. 

36. N.T.—Jerome v. Plagg, 1 N.T.S. 
101. 48 Hun 351. 

37. Mlch.—Thompson v. Shiawassee 
County Cir. Judge. 19 N.W. 967. 
54 Mich. 236. 

N.C.—Paulk V. Smlth, 84 N.C. 601. 

38. Mich.—^Thompson v. Shiawassee 
County Cir. Judge. 19 N.W. 967, 64 
Mich. 236. 

50 C.J. p 521 note 39. 
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39. Mich.—Soule v. Hough, 8 N.W. 
50. 159, 45 Mich. 418. 

40. Cal.—Anderson v. GofC, 13 P. 
73, 72 Cal. 65, 1 Am.S.R. 34. 

41. N.C.—Martin v. Martin, 170 S.E, 
661, 206 N.C. 167. 

50 C.J. p 525 note 6. 

Property, or cause of action arisingr, 
in state see supra subdivision b 
(1) of this section. 

48, U.S.—McDonald v. Cooper, C.C. 

Or., 32 F. 745, 13 Sawy. 86. 

50 C.J. p 625 note 8. 

43. Minn.—^Peikert v. Wilson, 37 N. 
W. 686, 38 Minn. 341. 

50 C.J. p 526 note 11. 

44. U.S.—^McDonald v. Coop4r, C.C„ 
32 F. 746, 13 Sawy. 86. 

45. Minn.—Wiik v. Russell. 218 N. 
W. 110, 173 Minn. 680, 
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An averment in an affidavit that the persons to be 
served reside outside the ^ate is sufficient to assert 
the statutory ground that defendant is “out of the 

state.'’46 

Failure to file certificate of residence. Under a 
statute providing that, where Service by publica- 
tion is sought on the ground that defendant can- 
not, after due and diligent search, be found within 
the state, the affidavit must further state that no 
certificate of residence has been filed on behalf of 
defendant, or, if such certificate has been filed, the 
sheriff could not find ;him in the place therein desig- 
nated, the fact that the affidavit alleges that defend¬ 
ant resided out of the state does not obviate the 
necessity for ipaking this statement.'*^ however, 
the affida.vit is based on the ground that defendant 
resided out of the state, the affidavit need not state 
that no certificate of residence had been filed>8 

Levy of attdchment. Where the levy o£ a warrant 
of attachment on property of a nonresident defend¬ 
ant within the state is made a condition precedent 
to the allowance of an order of publication, as dis- 
cussed supra § 59, the affidavit must show that such 
warrant has been levied on defendant's property,^® 
and it must state pertinent facts as to the manner 
in which the levy was made so as to prove that a 
proper levy was made.^® 

'Mailing copy of summons or complamt to defend- 
anfs residence. Under statutes requiring the affi¬ 
davit for Service of process by publication to state * 
that plaintiff has mailed a copy of the summons, or a 
copy of the summons and compl^int, to ‘d^f^dant 
' at his place of residence, or to state that such 
place of residence is not kno-vjm, the affidavit need 
not allege the mailing of a copy of the summons and 
' complaint where it alleges that defendanfs place of 
residence is unknown to affiant^i The requirement 
of the statute is not satisfied by ah averment that' 
affiant has mailed a copy of 'the summons *‘to the 


last known residence address*^ of defendant.®^ 

Return of process unexecuted. Under statutes 
which authorize Service of process by publication 
where process directed to the officer of the county 
in which defendant resides, or is, has been twice 
delivered to such officer more than ten days before 
the return day, and has been retumed without be- 
ing executed, an affidavit which reasonably imports 
these facts is sufficient but an affidavit that the 
persons reside in, or are in, the county, and which 
omits the words "more than** before "ten daysi** is 
insufficient.54 

Transient defendants. In order to authorize a 
judgment against defendant on constructive Service 
as a transient person, he must be shown to be a 

transient.55 

§ 65. Order for Publication 

a. In general 

b. Basis 

c. Form and contents . 
a. In General 

An order of publication Is essentlal to Service of 
process by publication where it is required by statute. 

An order of publication is essential to Service of 
process by publication where it is required by stat- 
ute,5® but not othenvise.®*^ Under some statutes an 
.order is necessary in some, but not other, cases in 
which Service by publication is had.^® ‘ It has been 
said that such an order takes the place of process 
and that its purpose is to brihg a party ifito court, 
apprise him of the nature of the jproceeding against 
him, and to notify him thati his rights will be af- 
fected thereby.59 , 

By whom mwde. Under some statutes, an order 
of publication is to be made by the clerk of court,®® 
under others it is to be made by the court pr 


46. Del.—^Perrine v. Pennroad Cor¬ 
poration. 168 A. 196. 19 DeUCh. 368. 

47. Cal.—McPhail v. Nunes; 177 P. 
193, 38 OaJJiLPP. 557. 

48. Cal.—Davls-Hellfer-Pearce v. 

Ramont, 226* P. 972, 66 Cal.App;. 
778. 

49. N.T.—^JiLoine. Trust Co. v. Cum- 
mings. 206 N.T.S. 728. 128. Mlsa 
884. 

50 C.’J. p 523 note 79 . 

SQ. N*.Y.—Goodale v. Central Greyr 
hound Lines, 91 N.Y.S.2d 613. 196 
Misc. 71. 

Conclnslon lield Insnfflclexit 
N.Y.—gtesse y., &teese, 251 IjT.Y.S. 
164, 140 Mlsc. feli. 


51. Wash.—Musselman v. Knottlngr- 
ham, 137 P. 1012. 77 Wash. 436. 

52. lAlnn:—Wilk v. Rtissell,' 218 N. 
W. 110, 173 MInn. 580. 

53. w>a.—U. S. 011. etc.. Well Sup- 

ply Co. V. Gartlan, 64 aU. 933, 66 
W.Va. 689. ^ ; 

54. W.Va.—State v: Yotingr, 117' S.B. 
688, 94 W.Va. 7. 

55. Tex.—Adamson v. Colllns, Clv. 
App., 286 S.W. 698. 

56. U.S.—^Bingr Tonapah Mln., etc., 
Co. V. Lynch, D.C.Nev.j.232 P. 486. 

50 C.J. p 527, note 34 . 

57. Ariz.—ColHns v. Streitz, 54 P.2d 
264, 47 Arlz. 146, appeal dlsmissed 
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' 56 S.Ct. 835, 298 U.S. 640, 80 L.Bd. 
1373. 

50 C.J. P 527 note 33. 

58. Mich.—Porter v. Chenot, 6 N- 
W.2d 925, 303 Mlch. 651. 

Neb.—Schmehl v. Buffalo County, 32 
N.W.2d 916, 149 Neb. 897—West 
Nebraska Land Co. v. Bslick, 169 
N.W. 729, 102 Neb. 761. 

59. Va.—^Peatross v. Gray, 27 S.B.2d 
203, 181 Va. 847. ‘ 

Purpose • of -st^l^utes authorlzingr 
Service by publication see supra 9 
' 5 ?-' 

60. Utah.—:Cbhi!i, V. Lawrence, 120 F. 
223, 40 Utah 264. 

so feJ. * 528 note 85 [aj. tfj '(I)/ 
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judge,^^ and under stili others it is to be made by 
the court in some ,®2 i^y clerk in other,®^ 
cases or situations. So too, under some statutes, a 
clerk of court acts ministerially and not judicially 
in making or issuing an order of publication ;®^ 
but under other statutes he acts judicially®® or his 
duty in 'granting the order is somewhat of a ju- 
dicial character.®® 

b. Basia 

An order for publlcatlon must be authorized by the 
.facta stated in the requlred affldavit or other aworn 
atatement; and under aome statutes the order may not 
be made unless the court* Judge, or clerk Issuing It Is 
satisfied that the conditlons for Service by publication 
exist. 

The order must be authorized by the facts stated 
in the required affidavit or other swom statement ;®7 
and an order based on a g^ound other than the one 
stated in the afiSdavit or pleading used as a sub¬ 
stitute therefor is void.®® 

Where the aflSdavit or complaint States the facts 


made essential by statute as a prerequisite to this 
mode of Service, the right to au order of publica¬ 
tion is, by some statutes, made absolute, and it is 
immaterial whether or not such statements are 
true.®® Under other statutes, however, it is tiie 
truth, rather than the making, of the aflSdavit which 
enables the court to acquire jurisdiction by publica¬ 
tion,'^® and an order for Service of process by pub¬ 
lication may properly be made when, but only when, 
the court, judge, or clerk, as the case may be, is 
satisfied that the condition for Service by publica¬ 
tion existStili another view is that, before the 
statements of fact in the afl&davit are challenged 
in some recognized legal proceeding, it is immaterial 
whether or not they are true,72 but that when, at a 
permissible time, an interested parfy files an objec- 
tion impugning the allegations as untrue, it then 
becomes necessary for the court or judge to set the 
matter for hearing and determine whether or not 
the challenged allegations are true.7® At any rate, 
if the facts stated in the affidavit are sufficient to 


61. Ja. isr&w 7or]c 

Prior to the amendznent of the 
statute so as to allow the order made 
by the court or a judgre the order 
was required to be made by a judge. 
—Crosby v. Thedford. 13 Daly 160, 7 
N-.T.Civ.Proc. 245—60 C.J. p 628 note 
85 [d]. 

62. Ind.—Knue v. Knue, 28 N.E.2d 
76. 217 Ind. 319. 

50 OJr. p 528 note 35 [c] (6). 

63. Mo.—Himmelberger - Harrison 
Lumber Co. v. Keener, 117 S.W. 
42, 217 Mo. 522. 

60 C.J. p 628 note 36 [cj (l)-(3). 

64. Pia.—^Newport v. Culbreath, 162 
So. 340, 120 Pia. 152. 

50 C.J. p 528 note 35 [a]. 

Tbce Corpus Jtirls tea:t has been 
dted in holding that an order of 
court made by the register is a min- 
isterial and not a judicial act of the 
register.—Smith v. Smith, 23 So.2d 
605. 611, 247 Ala. 213. 

65. TJtah.—Cohn v. Lawrence, 120 
P. 223. 40 Utah 264. 

60 CJ. P 628 note 36 [fl (2). 

66. S.C.—^Yatea v. Gridley, 16 S.C. 
496. 

60 C.J. P 528 note 35 [e]. 

67. Cal.—Narum v. Cheatham. 15 P. 
2d 1106. 127 Cal^App. 505. 

Or.—^Dizie Meadows Independence 
Mines Co. v. Kight. 45 P.2d 909» 
160 Or. 395. 

50 C.J. p 528 note 40. 

PresumptioiL of oonsULeratioiL 

When order of publication recites 
reading and fUing of affidavit. it 
must be presumed. in the absence 
of anythlng to the contrary, that 
court read and flled affidavit before; 


I making the order.—^Bullard v. Supe¬ 
rior Court in and for Los Angeles 
County, 288 P. 629. 106 Cal.App. 613. 

68. N.T.—Sonnak v. Walker, 180 N. 

T.S. 847. 191 App.Div. 156. 

50 C.J. p 628 note 44. 

‘69. Wis.—Gallum v. Weil, 92 N.W. 

1091. 116 Wis. 236. 
m Florida 

(1) It is the duty of the clerk of 
court to issue an order of publica¬ 
tion when the form of the statute in- 
voking the duty on his part has been 
duly observed.—Newport v. Cul¬ 
breath, 162 So. 340. 120 Fla. 152. 

(2) While chancellor may, at the 
time constructive Service is made 
retumable, require proof of good 
faith, diligence. and the like on part 
of party resorting to constructive 
Service, such is not essential to val- 
id constructive Service as long as 
allegations follow words of statute. 
—Cone Bros. Const. Co. v. Moore. 
193 So. 288. 141 Fla. 420. 

70. Tex-—^Kitchen v. Crawford, 13 
Tex. 616. 

71. Mich.—^Kretzschmar v. Bosasco. 
229 N.W. 446. 260 Mich. 9—^Unlon 
Guardian Trust Co. v. Cherluk, 267 
N.W. 669, 276 Mich. 282. 

N.Y.—Carpenter v, Weatherwax, 90 
N.T.S.2d 618, 276 App.Div. 980. 

60 aj. p 528 note 35 [el, [f] (3). 
Issuance of order as judicial or min- 
isterlal act of clerk see supra sub- 
dlvislon a of this sectlon. 

Xu MlSBOUXl 

(1) No judicial Investigation or 
detenni n ation is necessary before 
making an order for publication un¬ 
der Mo.H6v.St. 5 891; the order is 
based not on the ascertalnment of 
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the fact that defendant is nonresi- 
dent or Inaccesslble. but on the fact 
that it is so stated in the petltion 
or in the affldavit.—Cummings v. 
Brown. 81 S.W. 168, 181 Mo. 711— 
50 C.J. p 528 note 35 [c] (4). 

(2) On the other hand, an order 
for publication may be made under 
Mo.Hev.St S 893. relating to a case 
where summons has been Issued and 
a retum that defendant cannot be 
found has been made, only when 
there has been a judicial Investiga- 
tlon and the court has hecome satis¬ 
fied that process cannot be serveA— 
Williams v. Luecke, App., 162 S,W. 
2d 991—50 C.J. p 628 note 85 [c] (6). 

(3) Under the latter statute, it ia 
posslble for the court to become sat¬ 
isfied. from nothing more tbnn the 
return. that process cannot be 
served.—Williams w. Lruecke, supra— 
60 C.J. p 618 note 12 [a]. 

(4) However. the court is not re- 
stricted to retum In ascertalning 
whether defendants can be found 
wlthln jurisdiction so that another 
summons can be served on them.— 
Williams v. Xiuecke, supra. 

(5) A findlng by court that de¬ 
fendant cannot served in county 
where court is situated Is not suffi¬ 
cient to authorize an order of pub¬ 
lication based on a non est return.— 
Diekroger v. McCormlck, 163 S.W.2d 
927, 849 Mo. 1098. 

72, Okl.—Jupe V. Home OvTnera 

Loan Corp., 167 P.2d 46, 196 OkL 

688—^Lausten v. Union Nat, Bank 

of Bartlesville, 178 P. 828. 70 Okl. 

178. 

^8. Neb.—Jackman v. MUler, 229 N. 

W. 778. 119 Neb. 463. 
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give the courf jurisdiction to make the order, it is 
not subject to collateral attack.'^^ 

Facts exisiingi at time order made. An order for 
Service of process by publication must be based on 
facts existing at the time it was made;75 but it is 
not necessary that the making of the affidavit and 
the order should follow in instantaneous succes- 
sion;*^® and it is necessary and sufficient that the 
order be based on an affidavit made and presented 
within a reasonable time before the making of the 
order, 77 that is, within such a time that no presump- 
tion can fairly arise that the state of facts presented 
by the affidavit has changed in the meantime.78 

Although an affidavit for publication was not filed 
within a reasonable time before the granting of the 
order, the order will be upheld where a supplemental 
affidavit, showing the existence of .the jurisdictional 
facts, was filed one day before the order was 

granted.79 

c. Form and Contents 

(1) In general 

(2) Jurisdictional facts 

(3) Nature, object, and Identification of 

action 

(4) Names and interests of parties 

(5) Day for appearance 

(6) Direction 

(1) In General 

An order for publication must be In writlng and com- 
ply with statutory requirements as to contents. When 
otherwise valld. It Is not vitiated by surplusage. 

The requirements of the statute as to the con- 


§ 65 

tents of an order for publication must be complied 
with and a substantial failure to do sb renders the 
order fatally defective ;80 but a substantial com- 
pliance with the requirements of the statute has 
been held sufficient.®^ The order need not follow 
the exact language of the statute if the meaning of 
it is the same,®2 and obviously it is not necessary 
to comply with a statute which is inapplicable.®® It 
has been held that the order must be strictly con- 
strued.®-* 

The order must be in writing;®® but, in the ab- 
sence of a statute requiring it, neither a seal®® nor 
a date®7 is essential to the validity of the order. 
Signature of the clerk of court is not essential in 
the absence of a statute requiring it;®® but, when 
such signature is required by statute, failure of the 
clerk to sign the order of publication has been held 
to render the order fatally defective.®® 

It has been held that failure of the judge, to 
whom the order is tendered for signature, to sign it 
is fatalbut it has also been held that the judge’s 
signature * is not essential to the validity of an 
order of court which derives its validity from the 
fact, evidenced by record, that it is made by the 
court during the transaction of its official business.®^ 

Surplusage. An otherwise valid order is not viti-» 
ated by surplusage.®® i- 

Second order. Where, after obtaining an order 
for publication, plaintiff, believing the affidavits to 
be insufficient, procures another order, the validity 
of the second order is not destroyed by the exist¬ 
ence o£ the first.®® 


74. N.Y .—Evans v. Welnsteln,- 108 
N.T.S. 768. 124 App.Div. 316, af- 
firmed 88 N.B. 1119, 195 N.T. 649. 

50 C.J. p 629 note 48. 

75. Mich.—^Union Guardian Trust 
Co. V. Grevnin, 246 N.W. 143, 266 
Mich. 344. 

50 C.J. p 629 note 49. 

76. Ark.—Cannon v. Lunsford, 115 
S.VT. 940. 89 Axk. 64. 

Wis.—^Roosevelt v. Land, etc., Impr. 
Co., 84 N.W. 167, 108 Wis. 668. 

77. Utah.—Atkinson v. Atkinson, 
184 P. 695, 43 Utah 53, 47 L.H.A., 
N.S., 499. 

50 C.J. P 529 notes 52, 64. 

Delay of two days held not nnxea- 
sonahle 

Mich.—Adazns v. Hosmer, 56 N.W. 

1061, 98 Mich. 61. 

60 C.J. p 629 note 66 [b]. 

Delay held nnxeasonable 
111.—Campbell v. McCahan, 41 111. 
45. 

60 C.J. p 629 note 56 I!a]-[ff]. 


78. Utah.—Atkinson v. Atkinson, 
134 P. 696. 43 Utah 63. 47 UI^A., 
N.S.. 499. 

50 C.J. p 629 notes 53, 54. 

79. Cal.—^Brown v. Sandell, 249 P. 
209, 79 CaI.App. 313. 

80. Wis.—^De Pyn v. Power, 167 N. 
W. 447, 167 Wis. 342. 

50 C.J. P 529 note 69. 

81. N.T.—Gay v. Ulrichs, 121 N.T.S. 
726, 136 App.Div. 809. 

50 C.J. P 530 note 60. 

82. Mont.—Smlth v. Collis, 112 P. 
1070, 42 Mont. 360, Ann.Cas.l912A 
1168. 

83. U.S.—Thomson v. Butler, C.C.A. 
Mo., 136 F.2d 644, certiorari denled 
64 S.Ct. 69. 320 U.S. 761. 88 Ii.Ed. 
454, rehearin^ denled 64 S.Ct. 166, 
320 U.S. 813, 88 L.Ed. 491. 

84. Va.—^Peatross v. Gray, 27 S.E. 
2d 203, 181 Va. 847. 

85. lowa.—Carr v. Eingr, 169 N.W. 
133, 184 lowa 734. 
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88. S.C.—Clemson Asrricultural Coi- 
legre v. Pickens, 20 8.11. 401, 42 S. 
C. 611; 

87. S.C.—Clemson Agricultural Col- 
legro V. Pickens, supra. 

60 C.J. p 530 note 64. 

88. Minn.—Smlth v. Valentlne, 19 
Mlnn. 462. 

89. S.C.—Du Bose v. Du Bose, 72 S. 
E. 646, 90 S.C. 87. 

50 C.J. P 530 note 67. 

90. Nev.—Brockbank v. Second Ju¬ 
dicia! Dist. Court in and for 
Washoe County, 201 P.2d 299, 65 
Nev. 781. 

91. Mo.—Williams v. Luecke, App.. 
162 S.W.2d 991. 

92. Mo.—Kansas City v. Woerls- 
hoeffep, 166 S.W. 779, 249 Mo. 1. 

60 C.J. P 630 note 72. 

93. N.Y.—^Lattlejohn v. Lefflngwell, 
54 N.T.S. 636. 84 App.Div. 186. 
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(2) Jurisdictional Facts 

Jt has been held that an order for publicatFon noed 
not recite a flndlng of the Jurisdictional facts required 
to appear in the affidavit. 

In some jurisdictions it has been held that the 
order must state the facts showing that publication 
is authorized,®^ but in other jurisdictions it has been 
held that the order need not recite a finding of the 
jurisdictional facts which are required to appear in 
the afl5davit,S6 and if it does so such recital may be 
treated as surplusage.^® The order, it has been said, 
is only the conclusion of the court based on the affi¬ 
davit and need not contain any recitals of facts 
whatever.®7 it will be presumed from the fact of 
making the order that the .jurisdictional facts neces- 
sary to its making were duly established by the affi- 
davit^s or by the affidavit and complainL^® 

(3) Nature, Object, and Identification of Ae¬ 

tion 

It Is necessary to comply with a statutory require- 
ment that the order state briefly and generally the object 
and nature of the action. 

Noncompliance with a statutory requirement that 
the order of publication state briefly in general 
terms the object and nature of the action renders 
the order fatally defective.! The words *‘this cause” 
appearing in an order are deemed to refer to the 
cause designated in the caption and to give defend¬ 
ant sufficient notice of the particular suit in which 
he is to appear.2 

(4) Names and Interests of Parties 

The names of all defendants, If known, must be cor- 
rectly stated in the order for publication; and if thelr 
names are unknown the order must so state and comply 
with statutory requirements as to describlng the prop- 
erty involved and statlng the Interest of the defendants 
theretn. 

The names both of plaintiffs^ and of defendants, 
if known,^ should be correctly stated in the order. 


Publication is ineffective as against one of several 
defendants not named in the order,^ even though 
publication was actually made against all of them 
and it has been held that an order is void where it 
names only the defendant on whom Service is made 
by publication and omits a resident defendant.*^ 

If it is sought to serve by publication unknown 
persons as parties defendant, the order must state 
the fact that they are unknown® and comply with a 
statutory requirement that it definitely and briefly 
describe the property involved.® An order for pub¬ 
lication against unknown defendants which advises 
defendants of the identical facts as to 'their interest 
alleged in the petition is sufficient on collateral at- 
tack although it does not do so in the identical words 
of the petition,!® 

(5) Day for Appearance 

An order of publication Is void where, In flxing the 
date for the defendants appearance, It does not con- 
form to statutory provisions on the subject. 

An order fixing the date of appearance otherwise 
than in accordance with the statutory provisions on 
the subject is void;!! but in the absence of a statu¬ 
tory requirement to that effect it is not necessary 
that the order should fix a specific day for defend- 
anfs appearance.!® 

(6) Direction 

(a) Of publication 

(b) Of mailing of copies of summons, 

complaint, and order 

(c) Of altemative method of Service 

(a) Of Publication 

The order should contain such directions as to pub* 
lication as are required by statute. 

The order should direct publication of summons 
in accordance with the provisions of the statute au- 


94. Nev.—Little v. Currie, 6 Nev. 
90. 

85. Tenn.—Allen v. Gilliland, 6 Lea 
521. 

50 O.J. p 631 note 85. 

96. Or.—GkK>dale v. Coffee, 33 P. 
990, 24 Or. 346. 

97. Or.—Goodale V. CofCee, supra. 

86. Cal.—Wllson Co. v. Tralnor, 148 
P. 954, 27 Cal.App. 48. 

N.Y.—^Bamard v. Heydrlck, 49 Barb. 
62* 2 Abb.Pr.*N.S., 47, 32 How.Pr. 
97. 

99« Or.—Knapp v. 6 Or. 243. 

Im I Mo.—-Wlnnljashaan v. Trueblobd, 
61 S.W. 899, 149 Ma 572. 

69C.J.P 631 note 92. 

Mm Fla.—^antier Propertles v. Bis- 


cayne Trust Co.,‘ 129 So, 848, 100 
Fla. 403. 

3. lowa.—^Newman v. Bowers, 34 N. 
W. 212, 72 lowa 466. 

50 C.J. p 530 note 77. 

4. Va.—^Brown v. Bowden, 169 SiB. 

213. 166 Va. 617. • 

50 C.J. P 530 note 78. 

12'aane Isy wl&icli defendant Is 
known may be used In the order.— 
Gautier properties v. Biscayne Trust 
Co., 129 So. 848, 100 Fla. 408-—50 C.J. 
p 530 note 78 [c]. 

5- Mo.—Pomeroy t- Betts, 31 Mo. 
419. 

Va,—^Brown v. Bowden, 169 S.B. 213, 
156 Va. 617. 

6. Mo.—^Pomeroy v. Betts, 31 Mo. 
419. 


7. Mo.—^Van Natta v. Harroun Real 
Bstate Co.. 120 S.W. 738, 221 Mo. 
373. 

8. Mo.—State v. Staley, 76 Mo. 158. 

9. Fla.—Cone v. Benjamin, 27 So.2d 
90, 167 Fla. 800. 

Statute appllas to pexsonal prop¬ 
erty as well as real property.—Cone 
V. Benjamin, supra. 

10. Mo.—Hambel v. Lowry, 174 S. 
W. 406, 264 Mo. 168. 

60 C.J. P 630 note 76. 

11. Fla.—^Laflin v. Gato, 42 So. 387, 
62 Fla. 529. 

50 C.J. p 531 note 96. 

12. Mlch.—^Lewls v. Weldenfeld* 72 
N.W. 604, 114 Mich. 681* 

50 C.J. P 531 note 94« 
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thorizing publicationi* It should designate the 
newspaper in which publication is to be made;i^ 
but a failure to do so has been considered an unsub- 
stantial omission which is not fatal.i* Although 
the statutes frequently require in express terms that 
the order shall direct publication in a paper most 
likely to give notice to defendant, this fact need not 
be recited in the order where the statutes do not 
specifically require such recital.is 

Duration of publication, Statutory requirements 
as to directions as to the length of time during which 
publication shall be made must be complied with;!*^ 
but there is authority to the effect that, if publica¬ 
tion is made for the proper length of time, it will 
not be vitiated by the fact that the directions of the 
order were for publication for a shorter period of 
time than required by statute.^* 

(b) Of Mailing of Copies of Summons, Com- 
plaint, and Order 

It Is necessary that an order of publication comply 
with a statutory requirement as to directing the mailfng 
of copies of certain papers to the person to be served. 

There must be a compliance with a statutory re¬ 
quirement that the order of publication shall direct 
copies of the summons, or of the complaint and 
summons, or of the complaint, order, and summons, 
to be deposited in the post office dircctcd to defend¬ 
ant to be served at his place of rcsidence, if it is 
known or can be ascertained but a substantial 
compliance with such a statute has been held suffi¬ 
cient.*® 

Where defendant’s place of residence is given by 
the affidavit, the order must direct the copies to be 
sent to the place so designated,*^ and . where the 
order directs the mailing to be made to a place dif¬ 
ferent froin that so designated the court acquires no 


§ 65 

jurisdiction** even though personal Service on de¬ 
fendant at the place designated by the affidavit is 
made under an alternative clause in the order.** 

Time of mailing, There must be a compliance 
with statutory requirements as to directions con- 
tained in the order as to the time of mailing copies 
or the order will be void.*^ Although the statute 
provides that the order shall direct that copies shall 
be mailed ‘‘forthwith,’’ it has been held that the 
omission of the word “forthwith” in the order is 
at most an irregularity, which does not render the 
proceedings void on collateral attack, if it appears 
that, in fact, the copies were mailed within a rea- 
sonable time.** 

Designating post office, If the statute provides 
that the order shall direct the deposit of copies in 
a designated post office, this requirement must be 
complied with or the order will be insufficient.** 

Where rcsidence is unknown, If it appears by the 
affidavit that defendant’s residence is unknown and 
cannot be ascertained, the order need not contain a 
provision requiring the depositing of a copy of the 
summons**^ or notice** in the post office. Neverthe- 
less, if the order omits such direclion, it must ap- 
pear from the affidavit that after reasonable dili- 
gence plaintiff had been unable to ascertain such 
place of residence.** 

(c) Of Alternative Method of Service 

Under a statute provfdlng tliat the order shall direct 
Service by pulalicatlon' or^ at the option of the plaintiff» 
Service of process without the state, the .order need not 
dlrec^ both methods pf service where the plaintiff elects 
to have service made ih one of the alternative methods. 

Under a statute providing that the order shall 
direct service by publication or, at the option of 
plaintiff, service of process without the state, the 


13. lowa.—Gulse v. Early, 33 N.W. 
683, 72 lowa 283. 

50 C.J. p 531 note 97. 

14. lowa.—Gulse v. Barly, supra. 

50 €. J. p 531 note 99. 

15. Ala.—Coipus Jtirls cited in 
Smlth V. Smith. 23 So.2d 605, 611, 
247 Ala. 213. 

50 C.J. p 531 note 99 [c]. 

16. N.C.—Smith v. Smlth, 39 S.B.2d 
391, 226 N.C. 506. 

50 C.J. p 532 note 2. 

17. Wis.—'Roosevelt v. Ulmer, 74 N. 
W. 124, 98 Wis. 356. 

50 C.J. p 532 note 5. 

18. Ky.—Blight v. Banks, 6 T.B. 

Mon. 192, 17 Am.D. 136. - 

50 C.J. p 532 note 6. 

19. Wis.—^De Pyn v. Power, 167 N. 
W. 447, 167 Wis. 342. 

50 CJ. P 532 note 0. 


Mailing: in lieu or aid of publication 
see infra S§ 77, 78. 

Entlre failure to Include dlreotlon ’ 
An order for publication which en- 
tirely omits to include a direction as 
to mailing- copies in acoordance with 
the statutory reaulrementd is fatal- 
ly defective.—^Victor Mill, etc., Co, v. 
Justice Ct, 1 P. 831, 18 Nev. 21—60 
C.J. p 683 note 21. 

20. N.T.—Lrittlejohn v. Lefflngwell, 
64 N.T.S. 636, 34 APP.Div. 185. 

50 C.J. p 532 note 10. 

21. S.ti.-^Ryin V.’ Simpson, 132 N, 
W. 6^1, 28 S.I>. 167. 

50 €.J. p 532 note 12. 

22. Wis.—^Beaupre v. Brigham, 43 
N.W. 696. 79 Wis. 436. 

50 C.J. p'532 note 13. 

23. Wis.—^Beaupre v. Brigham, su¬ 
pra. 


24. N.T.—Bleventh Ward Bank v. 
Powers, 59 N.T.S. 314, 43 App,Biv- 

' 178. 

50 C.J. p 532 note 15. . 

25. Or.—Coi fax Bank v. Richard- 
son, 54 P. 359, 34 Or. 618, 75 Am. 

S. R. 664. 

60 C.J. p 532 note 16. 

26. N.T.—^Eleventh Ward Bank v. 
Power, 59 N.T.S. 314, 43 App.Div. 
178. 

50 C.J. p 633 note 17. 

27. N.T-—Spaup V. SchafCner, 2 N- 

T. S. 189. 

50 C.J. P 533 note 18. 

28. Ga.—Watters v. . Southern 
Brighton Mills, 147 S.B. 87, 168 
Ga. 15. 

29. U.S.—^Neff V. Pennoyer, C.ClOr.; 
17 F.Cas.No.10.083, 3 fiawy. 274, 
affirmed 95 U.S. 714, 24 L.Bd. 665; 
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order need not direct both methods o£ Service 
where plaintiff elects to have Service made in one 
of the alternative methods.so An order directing 
either method alone followed by due Service in that 
manner will be equally good with one which directs 
both with an option to choose either.^i It has been 
held that, if plaintiff makes no election between the 
two modes of Service, and the order is in the alter¬ 
native, and Service is duly made by one of the two 
methods, defects in the other method attempted to 
be authorized will not invalidate the order hut 
there is also authority directly to the contrary.^S 
Where the statute provides that, if the post office of 
defendant is known, the order must direct the mail- 
ing of copies to be deposited in a specified post 
office addressed to defendant at his post-office ad- 
dress, and that if his address cannot be ascertained 
the order must direct that the deposit may be 
omitted because defendanfs post-office address can¬ 
not be ascertained, the order must contain one of 
two directions, and an order directing deposit of 
copies to the last known address of defendant, if it 
can be ascertained, and, if not, the mailing of 
copies to be omitted, is fatally defective.34 


is filed, failure to file the order until after the filix 
of the summons and complaint does not invalida 
publication of the summons.37 

Entry. In the absence of a statutory requireme] 
to that effect, it has been held that no entry of tl 
order of publication is necessary.^s Where the sta 
ute requires entry of the order, it has been held thi 
the court acquires no jurisdiction, and the procee< 
ings are void, unless the statute is complied with;J 
but in some jurisdictions, where the entry of orde 
provided for by rule of court,or where r 
statute was mentioned by the court in passing c 
the question,4l it has been held that failure to ent( 
the order is, at most, an irregularity,f ^ not availab. 
in collateral proceedings.*^® 

§ 67. Publication of Notice 

Publication of the notice prescribed by statute fs et 
sentlai to Service of process by publication. 

The publication of the notice prescribed by sta 
ute authorizing Service of process by publication : 
indispensable.^^ 


§ 66. -Filing and Entry 

When required by statute, flllng or entry of an order 
of publication is necessary to confer Jurisdiction. 

Where a statute requires an order for publica¬ 
tion and the papers upon which it is ma4e to be 
filed with the derk on or before the day of the 
first publication, the filing of the order and papiers 
is a 'condition precedent to the jurisdiction* by the 
court.S5 Nevertheless, where the order and ac- 
companying papers are delivered to the clerk and 
he retains them in his possession instead of filing 
theim, the failure does not amount to a jurisdictional 
defect.36 W^ere the statute does not prescribe that 
the order shall be filed at the time the complaint 


§ 68. -Mode of Publication 

The mode of publication prescribed by statute mu( 
be strictly followed. 

The mode of publication prescribed . by statut 
must- be strictly followed.^® If the statutory re 
quirements are followed the publication will be suff 
cient.^® 

§ 69. - Form and Contents of Notice Puh 

lished 

a. In general 

b. Nature and object of action or petitio 

c. Names of parties 

11 . 


30. JSr.T.— In re Field, 30 N.E. 48. 
131 N.Y. 184. 

00 C.J. p 533. note 35. 

31. N.Y.—^In re Field, supra. 

32. N.Y.—Sabln v. Kendrlck, 37 N. 
Y.S. 624, 2 App.Biv. 96. 

50 Cp 633 note 27. 

33. ‘ Wis.—^Beaupre v. Brigrhana. 48 
N.W. 696, 79 Wis. 436. 

50 C.J. p 533 note 28. 

34. Wis.—ODe Fyn v. Power, 167 N. 
W. 447, 167 Wis. 842. 

35. N.Y.—^Wilson v. Banque Fran- 
caise-du Mexigue, 208 N.Y.S. 213, 
.124 Misp. 690. 

50 O.J. p 533 note 32. 

86. N.Y.- 7 -Fink Wallach, 96 N.Y. 

& 543. 109 App.Div. 718. 

50; C.J. 9 533 note 34., 


37. N.D.—^Plllabury y. Streeter, 107 

N.W. 40. 15 N.D. 174.. / / 

38. Ala.—Smith v. Smith, 23 So.2d 
606, 247 Ala. 213. 

N-Y-—^Flnk V. WaUach* 96 N.Y.S. 543, 
109 App.r>iv. 718. 

39. Ark.—Gregory 'V. Bartlett, 17 S. 
W. 344, 55 Ark. 30. 

4a Mlnn.—Smith v. Valentlne. 19 
Mlnn. 452. 

41. -Ind.—^Horn v. Indianapolls Nat 
Bank, 25 N.R 658, 126 Ind. 381, 
383, 21 Am.S.R. 231, 9 Ij.R.A. 676. 

42. Ind.—^Horn v. Indianapolls Nat. 
Bank, supra. 

Mlnn.—Smith v. Valentine, 19 mititi. 
452. 

43. Ind.—^Horn v. Indianapolls Nat. 
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Bank, 26 N.E. 668, 126 Ind. 381, 2 
Am.S.R. 231, 9 L.R.A. 676. 

44. Ky.—Corpus Juris «uoted 1 

Booth V. Copley, 140 .S.W.2d 661 
665, 283 Ky. 23. . 

Mlch.—^Bames v. Curry, 205 N.W 
484, 232 Mlch. 532. 

50 C.J. p,534 note 45. 

45. N.C.—S. I>. Scott & Co. V. JoneE 
62 S.B.2d 219, 230 N.C. 74. 

Or.—Dixie Meadows . Independenc 
Mines Co. v. Klffht 46 P.2d 90£ 
160 Or. 395. 

60 C.J. p 534 note 49. 

46. N.Y.—^Mishklnd-Feinberg* Heal 
ty Co. V. Sidorsky, 98 N.Y.S. 496 
111 App.Div. 678, afflrmed 82 N.E 
448, 189 N.Y. 402. 

50 C.J. p 534 note 50. 
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<L Descriptiori of property 
e. Time for appearance 

a. In General 

The published notice must comply with statutory re- 
qulrements as to form and contents; but substantia! 
compliance therewith Is sufficient. 

The form of notice for Service by publication and 
what it shall contain rest in legislative discretion, 
subject to the restriction that the notice shall be of 
such character that it will have a tendency, in a 
xcasonable degree, to convey Information to inter- 
ested persons that the action afifects their rights^^ 
Statutes authorizing Service of process by publica- 
tion vary considerably as to the form which the 
published notice shall take, but the form prescribed 
should be followed, whether it be a copy of the sum- 
mons in the action,^8 a copy of the order for pub- 
lication,^® a copy of the waming order,50 or other 
specified form.5i A copy of the complaint need 
not be published where the statute requires pub- 
lication only of a copy of the summons.®^ 

The notice must purport to be an official act;53 
but, where a statute providing for notice prescribes 
no form, the notice need not bear the style “the 
state of” or the seal of the court, nor need it be 
signed by the clerk.®^ 

The contents of the notice should fairly communi¬ 
cate to defendant the fact of the commencement of 
the suit and its general nature, so that he may as- 
certain whether his iinterests are affected^S There 
must be a compliance with statutory requirements 
as to what the notice, or paper published as notice, 
shall contain in order to give the court jurisdic- 
tion.5® Where the statute prescribes certain things 


which the published notice shall contain, they all 
must be considered essential, and the absence of any 
of them in the published notice is fatal to the ju- 
risdiction but the notice need contain nothing 
which is not required by statute.® 3 In determining 
the sufficiency of the notice published, the substan- 
tial, rather than the technical and literal, require¬ 
ments of the statute are to be observed;®® hence 
substantial compliance with the requirements of the 
statute as to what the notice shall contain will be 
sufiScient,®® and a notice otherwise sufficient will not 
be rendered insufficient by informalities in the man- 
ner and order of stating the necessary facts,®i or 
by formal defects or omissions®^ which are not 
calculated to mislead,®® or by surplusage,®^ Never- 
theless, the contents of a published notice are mea- 
sured with greater strictness than where notice is 
personally served.®® 

Residence or post-office address of defendant, 
The description of defendant's residence by the 
name of the city and state, without the addition of 
, the Street address, may be sufficient;®® and the mis- 
spelling of the post office will not avoid the process 
if the name as spelled is similar in sound and not 
misleading.®*^ 

b. Nature and Object of Action or Petition 

It (8 necessary to compiy with a statutory require- 
ment that the published notice contain a brief or sum- 
mary statement of the object and nature of the action 
or petftion. 

The published notice, in order to be sufficient, 
must comply with statutory requirements that the 
notice shall make a brief or summary statement of 
the object and nature of the action or petition,®* 


47. Neb.—Ccffln v. Maitland, 20 N. 
W.2d 310, 146 Keb. 477. 

48. WIs.—Hays ▼. Lewis, 21 Wls. 
663. 

60 C.J. p 534 note 52. 

49. Mo.—Kelly v. Murda^h, 83 S.W. 
437. 184 Mo. 377. 

50 C.J. p 535 note 53. 

60. Ark.—^Beidler v. Beldler, 74 S. 
W. 13, 71 Ark. 318. 

60 C.J. P 636 note 54. 

Warnlngr order see supra S 24. 

61. Ohio.—^Francis v. Allen, Com. 
Pl., 79 N.EL2d 803. 

50 C.J. p 535 note 55. 

62. Ariz.—Collins v. Streitz, 54 P.2d 
264, 47 Arlz. 146, appeal dismissed 
56 S.Ct. 836, 298 U.S. 640, 80 L.Bd. 
1373. 

53. Ind.—Cox V, Matthews, 17 Ind. 
367. 

54. Kan.—^McKenna v. Cooper, 101 
P. 662, 79 Kan. 847. 


55. Fla.—McDaniel v. McBlvy, 108 
So, 820, 91 Pia. 770, 61 A.L.R. 731. 
50 C.J. p 535 note 58. 

Statutory requirement of brief state¬ 
ment of object and nature of ac¬ 
tion see infra aubdivlsion b of this 
section. 

66. Pia.—Bdmun ReaJty Corp. v. 

Weiner, 33 So,2d 867, 160 Fla. 166. 
50 C.J. p 535 note 60. 

57. Neb.—Corpus juris quotad iu 
Coffln y. Maitland, 20 N.W.2d 310, 
312, 146 Neb, 477. 

50 C.J. p 535 note 61. 

58. Neb.—Corpus Juris quoted in 
Coffln v. MaiUand, 20 N.W.2d 310, 
312, 146 Neb. 477. 

50 C.J. p 535 note 62. 

59. N.Y.—Cook v. Kelsey, 19 N.T. 
412. 

60. Kan.—Elfert v. Blfert, 294 P. 
921. 132 Kan, 218. 

50 C.J. p 535 note 64. 
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61. Mo.—^Hambel v. Lowry, 174 S. 
W.,405, 264 Mo. 168. 

62. BAn.—Elfert v. Elfert, 294 P. 
921, 132 Kan. 218. 

63. 111.—Clark V. Marfleld, 77 111. 

258. . 

50 C.J. p 535 note 66. 

64. Wash.—Stoll y. Grlfflth, 82 P., 
1025, 41 Wash. 37. 

50 C.J. p 636 note 67. 

65. lowa.—KrlV y. Northwestern 
Securitles Co., 24 N.W.2d 761, 237 
lowa 1189. 

66. Ohio.—Waterhouse v. Water- 
house, 8 Ohio S. & C.P. 73, 6 Ohio 
N.P. 106. 

50 C.J. P 538 note 8. 

67. Miss.—Copiah Hardware Co. v. 
Meteor Motor Car Co., 101 So. 375, 
136 Miss. 274. 

68. Mo.—^Bobb V. Woodward, 42 Mo. 
482. 

1 50 C.J. p 537 note 96. 



PB0CE8S 


72 C.J.S. 


§ 69 


or of the object and prayer of the petition,®^ or of 
the substance of the petition.^® If more than one 
object is sought, the notice must contain a state- 
jnent of ali of the objects, otherwise it is fatally 
defectiveand, where the object of the action is 
different from that stated in the notice, the notice, 
if not void, is at least irregular and misleading.^^ 

The particularity required in a petition or com- 
plaint is not necessary in the notice,-73 and al- 
though the notice does not state the cause of action 
as fully as the law requires, it may, nevertheless, be 
sufficient when collaterally questionedJ^ It has been 
held that, when not required by statute or rule of 
court to do so, the published notice need not advise 
defendant of the nature of the suit or of the char¬ 
acter of the relief sought therein.^5 

e. Nasnes of Parties 

The name, If known, of a defendant on whom It Is 
sought to serve process by publlcation should be cor- 
rectly stated in the published notice, but it is sufficient 
to state the name by which the defendant Is commoniy 
known; and a slight error in spelling does not render the 
notice fatally defective where the notice otherwise so 
describes the defendant that the error Is not misieadlng. 

Under some statutes the names of the parties 
plaintiff should be stated in the notice published.76 
The names of partiet defendant dn whom Service of 
this character is sought must, if known, be cor- 
rectly stated in the notice published; if not the 
notice is void.^^ However, it will bd sufficient that 
the name given in the notice be that by which de¬ 
fendant is commoniy known and where non- 
resident defendants have left the state many years 
before commencement of the action, and it could 
not be discovered by the exercise of due diligence 
whether they were dead or ali ve, or their place of 
residence, it will be sufficient that the published sum- 
mons designate them by the names by which they 
were last 'known when they left the state.^® 


Estoppel generally. Parties may be estopped to 
contend that they were not properly named, as when 
the grantee in a deed allows his name to be errone- 
ously written therein and the deed so made to be 
recorded.®® 

Defendants not sought to he served by publlcation. 
The notice published need not set out the names of 
any defendants except those summoned by publica- 
tion.31 

Defendants included in class* There is authority 
for the view that, in an action in the nature of a 
proceeding in rem, Service by publication of a copy 
of the summons is sufficient although defendants 
included in a well-defined class are not named in the 

summons.® 2 

Married woman. Designation of a married woman 
Ity her maiden name in the notice published usually 
renders it fatally defective as to her.®® It is otlier- 
wise, however, where she had left th^ state many 
years before suit was brought and had not been 
heard from during that time and where* with due 
diligence it could not be discovered whether she was 
alive or dead,®^ or where defendant, a nonresident 
married woman, was last known by the name desig- 
nated in the notice, ajnd where the instrument 
through which she claims is of rep^rd in that 
name.®® 

• •, j. . 

Ordinarily designation of a married woiqan by 
the. name of her first husband iu the notice pub¬ 
lished renders it fatally defective as to her,®® es-- 
pecially where the circjnmstances indicate a purpose 
to divest her of her interest in the property without 
compensation on the theory that she had not been 
heard from for years;®7 but.it has be.en' held that 
designation of a nonresident female defendant who 
had been a nonresident of the state for many years 
and had no^ been heard from during that time, by 
the only name by which she was known iri the state, 


G9. Ohio.—^BTancis v. Allen, Com. 
PI., 79 N.E.2cl 803. 

70. Pia.—^Bdmun ReaJty Corp. v. 
Weiner, 33 So.2d 867, 160 Fla. 166. 

71. Mo.—Bobb V. Woodward, 42 Mo. 
482. 

72. Wasb.—^Hays v. Peavey, 102 P. 
889. 54 Wash. 78. 

50 C.J. p 537 note 99. 

73. Mo.—Adams v. C!owles, 8 S:W. 
711. 95 Mo. 501. 6 Am.S.R. 74. 

Wasb.—DeCorvet v, Z>olaii. 35 P. 72, 
1072. 7 Wash. 365. 

74L TeoL —Hardy v. Beaty. 19 S.W. 

778. 84 Tex 662. 31 Am.S.H. 80. 
SO CLJ. P 538 note 1. 


75- DeL—PeiTlne v. Pennroad Cor¬ 
poration. 168 A. 196. 19 Del.Oh. 
368. 

70. Midi.—Colton v. Rupert, 27 N. 

W. 620, 60 Mich. 318. 

50 C.J. p 536 note 70. 

77. lowa.—Schaller v. Marker, 114 
N.W. 43, 136 lowa 575. 

50 CJr. p 536 note 71. 

TS. Mo.—Steinmann v, Strimple, 29 
Mo.App. 478. 

50 C.J. p 536 note 72. 

79. S.C.—Gladden v. Chapman. 91 
S.E. 796, 106 S.C. 486. 

' 80- Mlnn.—Blinn v. Chessman. 51 N. 

! W. 666, 49 Mlnn. 140, 32 Ain.S.R. 

I 636. 


81« Ean.—Head r. Danie^. 15 P, 
911, 38 Kan. L 

N.T.—Brenen v. Noxth, 8‘9 N.T.S. 975. 
7 App.Div. 79. 

82, N.C.—Castevens v. Stanly Coun- 
ty, 191 S.B. 739. 211 N.C. 642. 

83. Kan.—^Morris v. Tracy, 48 P. 
571. 58 Kan. 137. 

50 C.J. p 537 note 81. 

84h S.C.—Gladden v. ' Chapman, 91 
S.E. 796, 106 S.a 486. 

85- TJ.S.—^Pooler v, Hyne, Ind.,. 213 
P. 154, 129 C.C.A 506, certiorari 
denled 35 S.Ct. 603. 238 U.S. 620, 
59 LuEd. 1493. 

86. Mo.—Plynn v. Tate, 228 S.W. 

1070, 286 Mo. 454. 

87- Mo.—^Plynn v. Tate, supra. 
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is sufficient, although her first husband was dead and 
she had since married again.88 

Initioh. It is generally held that it is not suffi¬ 
cient to designate one to whom process or notice 
is directed by the initials of his given name, where 
Service is by publication and he does not appear,^® 
except where an estoppel exists,90 as where the 
title to the land in controversy was taken by defend¬ 
ant in the initials of his given name,9i or the instru- 
ment sued on was signed by him by such initials, 
or where such initials have been commonly used 
by the individual in the transaction of his business 
affairs, and he is commonly designated thereby.93 

Defendants whose names are unknown, Where 
the names of heirs of a deceased person who are 
necessary parties are unknown, it will generally be 
sufficient for the published notice to designate them 
as the heirs of such person.®^ However, a notice 
addressed generally to the nonresident heirs of a 
designated person, without naming such as are 
known, is insufficient;®5 and where the statute re¬ 
quires the notice to describe an unknown party as 
near as may be by the character in which he is 
sued, and by reference to his title or interest in the 
subject matter of litigation, it will not be sufficient 
to describe defendants as unknown heirs of a desig¬ 
nated person, especially where they are not sued as 
heirs of such persons, but as devisees under his 
will.®® 

Immaterial errors, While the general rule in 
cases of constructive Service of process by publica¬ 


tion tends to strictness even in names,ideal ac- 
curacy is not required.®^ A slight error in the spell- 
ing of the name of defendant,®® or the transposi- 
tion of the initial letters of his name,i or the omis- 
sion of defendant's Christian name^ does not ren- 
der the notice fatally defective where defendant is 
otherwise so described in the notice that the error 
could mislead nobody. A slight variance in the 
spelling and pronunciation of the name of defend¬ 
ant in a published summons, caused by the change 
of a single letter in the Christian name which is 
not so material as to be misleading, will not be 
fatal to the jurisdiction of the cburt;® and the 
same is true of the addition of a single letter in 
the surname, where the name, as published, appears 
and sounds similar to the real name.^ 

Although a deceased person is erroneously named 
as defendant in a notice published in a proceeding 
in rem or quasi in rem, nevertheless where such 
person and his unknown heirs are named, the notice 
will be treated as though the name of the deceased 
person had been omitted.® 

d. Bescription of Property 

' When required by statute, a descriptiori of the prop¬ 
erty involved In the action shouid be contained In the 
published notice. 

If so required by statute,^ the notice shouid con- 
tain a description of the property in respect of 
which the action is brought.^ The statutory re- 
quirement is satisfied if, from the notice published, 
any person 6f common understanding would be able 


88. Ind.^—Jones 'v, Kohler, 37 N.B. 
399, 137 Ind. 528, 46 Am.S.11. 215. 

89. Mo.—Stevenson v. Brown, 174 S. 
W. 414, 264 Mo. 182. 

46 C.J. p 374 note 87. 

90. Mo.—^Brown v. Peak, 177 S.W. 
645. 

46 C.J. p 374 note 88. 

91. Mo.—Ohlmann v, Clarkson Saw 
Mill .Co., 120 S.W. 1165, 222 Mo. 
62, 133 Am.S.B. 606, 28 L.R.A,N. 
S., 432. 

46 C.J. p 374 note 89. 

99. U.S.—Bigolow V. Chatterton, 
Minn.. 51 F. 614, 2 C.C.A 402. 

93, Ohio.—^Daniels v. Taylor, 13 
Ohio Cir.Ct.,N.S., 116, 31 Ohio Cir. 
Ct. 611. 

94. S.C.—Tygart v. Peeples, 30 S.C. 
Eq. 46—Cmgrer v. Danlel, 16 S.C. 
Bq. 167. 

]R'otlo6 not deslgnatlng' heirs, ete., as 
“nnknown” held snffldent 

Okl.—Samuels v. Granite Sav. Bank 
& Trust Co., 1 P.2d 145, 160 Okl. 
174. 


95. Mlss.—^Poley v. McDonald, 46 
Miss. 238. 

60 C.J. p 637 note 78. 

96. Tenn.—Ferriss v. Iiewls, 2 Tenn. 
Ch. 291. 

97. U.S.—Grannls v. Ordean, Minn., 
34 S.Ct. 779, 234 U.S. 386, 68 L.Bd. 
1363. 

98. U.S.—Grannls v. Ordean, supra. 

99. Ohio.—^Buchanan v. Roy, 2 Ohio 
St. 261. 

50 O.J. p 637 note 90. 

1. lowa.—^Panningr v. Erapfl, 26 N. 
W. 133, 68 lowa 244. 

50 C.J. P 537 note 91. 

2. Mo.—Cruzen v. Stephens, 27 S. 
W. 667, 123 Mo. 337, 46 Am.S.R. 
649, overruled on other grrounds 
Toung V. Downey, 61 S.W. 751, 
150 Mo. 317 and Winningrham v. 
Trueblood. 61 S.W. 399, 149 Mo. 
583. 

60 C.J. p 537 note 92. 

3. Minn.—Lane v. Innes, 45 N.W. 4, 
43 Minn. 137. 

50 O.J. p 537 note 93. 

XlOl 


4. Okl.—Collingrsworth v. Hutchi- 
son, 90 P.2d 416, 185 Okl. 101: 

5. Mo.—Organ v. Bunnell, 184 S.W. 

102 . 

Mont.—^In re Baarter*s Bstate, 39 P. 
2d 186, 98 Mont. 291. 

6. StatiLtes held to require desodp. 
tlon 

Kan.—Caldwell v. Blgger, 90 P. 1095, 
76 ECan. 49. 

50 C.J. p 538 note 2 [a]. 

Statntes held not to require desorip- 
tion 

Wash.—Chase v. Carney, 90 P.2d 286, 
199 Wash. 99. 

50 C.J. P 638 note 2 [b]. 

7. Kan.—Caldwell v. Bigger, 90’ Ps. 
1095, 76 Kan. 49. 

50 C.J. p 538 note 3. 

Beferenoe to petltlon 
Wliere the land is not described 
in the notice, the notice shouid at 
least contain a reference to the ,pe- 
tition wherein the land is deflnitely 
described.—Francis v. Allen, Ohio 
Com.Pl., 79 ]Sr.E.2d 803. 
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to locate and identify the property;* a description 
by lot or block number of land is not necessary;® 
and it has been held that, notwithstanding the re- 
quirements of the statute, if the notice shows even 
inferentially or imperfectly that real estate will be 
affected, it will be upheld as against a collateral 
attack,io Where the notice does not fulfill the stat- 
utory requirements, a further publication may be 
ordered.1^ 

e. Time for Appeaxance 

There shouid be a compliance, In the published no¬ 
tice, with a statutory requlrement that It state the time 
flxed by law for defendant*s appearance. 

There shouid be a compliance with statutory re- 
quirements that the published notice must state the 
time fixed by law for defendanfs appearance,and 
neither the courts nor the clerks of the courts are 
vested with any discretion with respect to the date 
on which defendant shall be notified to make appear- 
ance.l3 There is some conflict of authority as to 
the eflfect of a notice which fails to give defendant 
the statutory time for appearance and answer; ac- 
cording to some decisions the court acquires no ju- 
risdiction over defendant by virtue of such notice, 
and a judgment rendered in the cause is void, 
rather than merely voidable,^^ but according to 
other decisions the defect is fatal only on direct, 
and not on collateral, attack.i6 

A discrepancy between bili and notice as to the 
time in which complainant asks that defendant may 
answer the bili is of no importance if the day named 
for answering in the notice is the proper one.l® 

§ 70. - Time of Publication 

A statute designating the perlod for which publlca- 


tlon shall be made and prescribing how often It shall 
be made must be strlctly observed; but a statutory re- 
quirement of publication for a designated number of 
weeks Is satlsfled by publication once a week for that 
number of successive weeks, and it Is not necessary that 
the full number of weeks so designated Intervene be¬ 
tween the flrst and iast publicatlons. 

A statute designating the period for which pub¬ 
lication shall be made and prescribing how often it 
shall be made must be strictly observed but pub¬ 
lication for the number of times, and for the length 
of time, prescribed by the statute is sufficientes 
Neither the courts^® nor the clerks of the courts^® 
are vested with any discretion as to the length of 
time the notice shall be published, where it is pre¬ 
scribed by statute. Failure to publish for the re- 
quired length of time is not a mere irregularity, but 
a jurisdictional defect, which renders ali subsequent 
proceedings under such notice void;^! but, on the 
other hand, publication for a longer period than that 
required by the statute^^ or order for publicationes 
will not impair the efficacy of the notice, although 
such publication will not operate to extend the time 
to answer beyond the period fixed by the statute 
and order of publication.e4 Failure to complete the 
Service by publication before the return day renders 
it'void;e5 publications after the retum day do not 
serve to give notice.s® 

Commencement of publication, When the stat¬ 
ute does not prescribe the time for commencing 
publication, it may be commenced within a reasona- 
ble time after a retum of the sheriff "not found.’*^^ 
If the time within which publication shouid be com¬ 
menced is prescribed by statute, the provisions of 
the statutes are regarded as mandatory, and a valid 
Service by publication cannot be had unless the first 


a Kan.—Caldwe» v. Blfirser, 90 P. 
1095, 76 Kan. 49. 

9. Kan.—Caldwell v. Bigger, supra. 
la Kan.—Caldwell v. Bigger, supra 
—Qarrett v. Struble, 46 P. 943, 67 

Trp.Ti , 508. 

11. Ohio.—^Lawler v. Whetts, 1 
Handy 39, 13 Ohlo Dec., Reprint, 
16. 

12. Wash.—^Dolan v. Jones, 79 P. 
640, 87 V^ash. 176. 

50 aj. p 538 note 13. 

la Neb.—Calkins v. Miller, 76 N. 

W. 1108, 66 Neb. 601. 

14. N.T.—BeU V. Good, 19 N.T.S. 

693, 22 N.Y.Civ.Proc. 366. 
la Neb.—Wllkins v. Willdns, 41 N. 

W. 1101, 26 Neb. 235. 

50 C.J. P 538 notes 16,17. 
la Ala.—^McGrOwan v. Mobile 

Branch Bank, 7 Ala. 823. 

17. .K 3 I>—CkNEpos jroxis qnotad in 
Booth V. Copley, 140 S.W.2d 662, 
665, 283 Ky. 28. 


N.C.—S. D. Scott & Co. V. Jones, 62 
S.E.2d 219, 230 N.C. 74. 

50 C.J. p 539 note 20. 

la Ky.—Oorpus Jaxia qaoted ia 

Booth V. Copley, 140 S.W.2d 662, 
665, 283 Ky. 23. 

50 C.J. p 539 note 21. 

19. Ky.—Ck>rpiiB Jtixis qaoted ia 

Booth V. Copley, 140 S.W.2d 662, 
665, 283 Ky. 23. 

50 C.J. p 539 note 22. 

20. Ky.—OoxpuB Jtuis gaoted ia 

Booth V. Copley, 140 S.W.2d 662, 
665, 283 Ky. 23. 

Neb.—Calkins v. Miller. 75 N.W. 
1108, 55 Neb. 601. 

21. Ky.—Corpus Joxis guoted ia 

Booth V. Copley, 140 S.W.2d 662, 
665, 283 Ky. 23. 

N.O.—Corpus Jtuls dted ia S. D. 
Scott & Co. V. Jones, 62 S.E.2d 219, 
221, 230 N.C. 74. 

50 C.J. p 539 note 24. 
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22. ni. —^Hernandez v. l>rake, 81 ni. 
34. 

50 aJ. p 539 note 25. 

23. Cal.—Sacramento Municipal 
Utility Dist, v. Ali Parties and 
Persons, etc., 67 P.2d 606, 6 Cal.2d 
197. 

24 Cal.—^Anderson v. Goff, 13 P. 

73, 72 Cal. 66, 1 Am.S.R. 34. 

25. Tex.—^Mitchell v. Heitz, Civ, 
App., 269 S.W. 279, appeal dls- 
missed, Com.App., 281 S.W. 1044. 
Time when Service complete see in¬ 
fra § 72. 

28. Tex.—Mitchell v. Reitz, supra. 

50 C.J. p 539 note 28. 

27. Minn.—'Wllk v. Russell, 218 N. 

W. 110, 173 Minn. 680. 

50 CJ. p 539 note 81. 

Six days elapsing between date 
of making offldavit to obtain Service 
by publication and date of flrst pub¬ 
lication was not an unreasonable^ 
leng^th of time.—^Ritchie v. Keeney, 
73 P.2d 397, 181 OkL 207. 
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publication is coinmenced within the time so pre- 
scribed.28 The first publication is deemed to take 
place within the prescribed time when the news- 
paper containing the notice is actually published, 
that is, actually i‘ssued and placed on public sale, 
within that time, even though the front page of the 
newspaper States a later date of publication.29 

Publication on holiday. The fact that one of the 
days on which notice was published was a secular 
holiday does not affect the validity of the Service.®® 

Number of weeks. Where publication for a des- 
ignated number of weeks is required by order of 
court or statute, Service by publication is obviously 
insufficient if the number of publications made is 
less than the number of weeks so designated;®! but, 
while there is some authority to the contrary,®® it 
has generally been held that a statutory require- 
ment that publication be made for a designated 
number of weeks is satisfied by publication once a 
week for that number of successive weeks,®® and 
that it is not necessary, in order to render the pub¬ 
lication sufficient, that the full number of weeks 
thus designated shall intervene between the first 
and last publication®^ or that there should be a 
greater number of publications than the number of 
weeks during which the statute requires publication 
to be made.®® Where the statute requires a des¬ 
ignated number of publications to be made in suc¬ 
cessive weeks, it is not permissible to make two 
publications in one week and none in another;®® 
publication must be made once in each week,®^ but, 
according to some authorities, it is not necessary 
that each publication should be made on the same 
day of the week under a statute of this character®® 
or under a statute requiring publication “once a 


week” for a stated number of months.®® It has 
been held, however, that the publications should bje 
spaced substantially at intervals of seven days.'^® 

Where the paper in which publication is made has 
more than one issue each week, publication in ali 
the regular issues of the paper, whether daily, semi- 
weekly, or weekly has been held to be necessary to 
the complete publication of the notice for that par- 
ticular week.‘*i Under an order requiring publica¬ 
tion at least twice a week for a period of not less 
than four weeks, two publications in each such 
successive seven days commencing on the day of the 
entry of the order is sufficient although there is but 
one publication in the last calendar week of the pe- 
riod.^® 

Number of months. Where a publication for a 
certain number of months is required, this must be 
taken, in the absence of any statutory provision to 
the contrary, to mean calendar months, and a pub¬ 
lication for that number of lunar months is not 
sufficient.^® Where the statute requires publication 
once a week for a designated number of calendar 
months, it is not necessary that the number of full 
calendar months shall intervene between the first 
and the last publication.^^ Under some statutes 
publication of summons against a defendant residing 
out of, or absent from, the state ordinarily must be 
for not less than a prescribed number of months, 
but an exception exists in the case of certain sum- 
mary proceedings.^® 

§ 71. -Paper in Which Notice Published 

A **neW8paper," within the meaning of statutes pro- 
viding for servfce by publication, Is a publication which 
appears at dally or weekly intervals and reports news 
or happenlngs of local or forelgn Interest for the Infor- 


28. Wash.—^Deminsr Inv. Co. v. Ely, 
67 P. 363. 21 Wash. 102. 

60 C.J. p 640 note 33. 

29. N.T.—Werblowsky v. Werblow- 
sky, 73 N.T.S.2d 761, 190 Misa 
988, affirmed 78 N.T.S.2d 664, 273 
App.Div. 944. 

30. Minn.—Malmgrren v. Phinney, 
62 N.W. 131, 60 Minn. 467, 36 Am. 
S'.R. 763. 

60 C.J. p 639 note 29. 

Publication on Suixday see the C.J. 
S. title Sunday § 47, also 60 C.J. p 
539 note 30, 60 C.J. p 1142 notes 
1 — 8 . 

31. Mass.—^Ashley v. Brightman, 21 
Plck. 285. 

60 C.J. p 540 note 36. 

32. D.C.—^Morse v. U. S., 29 App.D. 
C. 433. 

60 C.J. P 640 note 37 [a], [b]. 

Corpus Juris tezt lias been dted 
as showlng the conflict of opinion.— 


Cantrell v. Dyer, 181 P.2d 663, 664, 
198 Okl. 660. 

83. Miss.—Stevens v. Barbour, 8 
So.2d 242, 193 Miss. 109. 

50 C.J. p 540 note 38. 

34. Miss.—Stevens v. Barbour, su¬ 
pra. 

N.O.—Corpus Juris oited in S. D. 
Scott & Co. V. Jones, 62 S.E.2d 219, 
222, 230 N.O. 74. 

50 C.J. P 640 note 39. 

35. Ind.—Southern Indiana R. Co. 

V. Indlanapolis, etc., R. Co., 81 N. 
H. 66, 168 Ind. 360, 13 L..R.A.,N.S., 
197. 

60 C.J. p 540 note 40. 

36. N.Y.—^Doheny v. Worden, 77 N. 
T.S. 969, 76 App.Div. 47. 

37. N.Y.—^Doheny v. Worden, supra. 

38. Minn.—^Raunn v. Leach, 54 N. 

W. 1058, 63 Minn. 84. 

60 C.J. p 640 note 43. 
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39. CaL—^Foster v. Vehmeyer, 65 P. 

974, 133 Cal. 469. 

50 C.J. p 640 note 44. 

40- N.C.—S. D. Scott & Co. V. Jones, 
52 S.K2d 219, 230 N.C. 74. 

41. Neb.—^Davies v. American Inv., 
etc., Co., 143 N.W. 464, 94 Neb. 
427. 

50 C.J. p 640 note 46. 

42. U.S.—Leach v. Burr, D.C., 23 S. 
Ct. 393, 188 U.S. 610, 47 L.Bd. 667. 

43. U.S.—Guaranty Trust, etc., Co. 
V. Green Cove Spring-s, etc., R. 
Co., Pia., 11 S.Ct. 612, 139 U.S. 137, 
35 L.Bd. 116. 

50 C.J. p 541 note 48. 

44. Cal.—^Poster v, Vehmeyer, 66 P. 
974, 133 Cal. 459—Savin&s, etc., 
Soc. V. Thompson, 32 Cal. 347. 

45. Cal.—Consolidated Mortgr. Co. v. 
Roberts, 212 P.2d 28, 94 Cal.App.2d 
895. 
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mation of the general reading publlc. Statutory restrlc- 
tions, such as a restriction of the newspapers In which 
publlcation may be made to those which are prtnted or 
published in the county, are accorded effect. 

Some statutes empower courts, designated oflS- 
cers,^® or plaintiff or his attorncy^*^ to select the 
paper in which publication is to be made. Where a 
notice is published in the paper intended by the 
order it is suflScient, although there has been a 
slight error in the designation of the paper in the 
order and publication in a paper other than the 
one designated, although irregular,^® may not, in 
some circumstances, be wholly ineffective but, if 
the statute forbids publication in a designated kind 
o£ new.spaper, a notice published in such paper is 
ineffective for any purpose.®! 

Publication in a supplement consisting of an addi- 
tional sheet or sheets folded in with the newspaper 
and sent out with it to ali subscribers, except that 
those receiving compHmentary copies might not re- 
ceive the supplement, is a sufficient publication of 

the notice.®2 

Length of existence of paper. A statute requiring 
state and county printing to be executed within the 
state, and providing that, when done by a weekly 
newspaper, it must have been published fifty-two 
consecutive weefcs prior thereto, does not apply to 
the publication of a summons by order of the court, 
so as to make it necessary, if published in a weekly 
newspaper, that the newspaper shall have been 
theretofore published for fifty-two consecutive 
weeks.®® 

Foreign language newspaper. Under a statute 
providing that all process “must be in the English 
language,” publication of notice in a newspaper 
printed entirely in the Italian language is ineffectual, 
although both parties to the action are Italians;®^ 
but, where the statute vests the court with discre- 


tion to determine in what paper the publication will 
be most likely to give notice, it has been held that 
the court may, in its discretion, direct publication in 
a German, instead of an English, newspaper, as be- 
ing most likely to give the person intended to be 
served notice, although defendant is an American, 
where the notice itself is printed in English as re- 
quired by the statute.®® 

Character of matter published. The word “news¬ 
papers,” as used in constructive Service statutes, 
has reference to some publication appearing at daily 
or weekly intervals reporting the news or hap- 
penings of local or foreign interest or both, such as 
social, religious, political, moral, business, profes- 
sional, editorial, and other kindred Information, in¬ 
tended for the general reading public;®® and, while 
publications in newspapers meeting these require- 
ments will be suflficient,®'^ publication in any news¬ 
paper falling short of these requirements is not 
sufficient.®^ A newspaper designed for the benefit 
of anyi one class of the whole population and that 
class a negligpble per cent of the entire public, such 
as legal and medical joumals or literary and scien- 
tific publications, does not satisfy the statutory re- 
quirement®® unless in addition thereto it reports 
^ily or weekly the news of a local or foreign inter¬ 
est and in other respects meets the requirement of a 
newspaper as heretofore defined.®® 

Place of printing or publication. If the statute 
requires the paper to be “published” in the county it 
is immaterial where it is “printed.”®^ If the statute 
requires the paper to be “printed” in the county, 
publication of notice in a paper published in the 
county, but printed elsewhere, is insufficient;®^ but 
this requirement is satisfied by publication of the 
notice in that part of the paper printed in the qpun- 
ty» although a part of it is printed outside the coun- 


46. Tex.—Tallaferro ▼. Butler. 14 
S.W. 191, 77 Tex. 678. 

Wls.—WsLkeley v. Nicholas, 16 Wis. 
588. 592. 

50 CJ. p 541 note 53. 

47. Poxmal -wxltteiL stateuent in 
zeoord that the newspaper waa se- 
lected by plaintiff or his attorney is 
not reQtdred.—-Hanson v. Hanson. 
284 N.W. 141. 226 lowa 423. 

4B. CaJ.—People v. McFadden, 77 P. 

999. 7 CaLIJnrep.Cas. 191. 

60 CU. p 541 note 54. 

4S. N.T.—Valz v. Sheepshead Bay 
Bongalow Corp.. 163 N.E. 124. 249 
K.Y. 122. certiorari denied 49 S. 
Ct. 82, 278 U.S. 647, 78 Li.Bd. 560. 

sa 17.T.r^VaIa v. Sheepshead Bay 
Bnnsalow Coip., sapra. 

50 OJ. P 541 note 62. 


51. N.T.—Alfonso v. Alfonso, 165 
N.T.S. 1037. 99 Misc. 560. 

52. Cal.—Corpus Juris clted In 
Penaat v. Terwilligrer, 147 P.2d 552, 
554. 23Cal.2d 865. 

Mo.—Heberling^ v. Ifoudy, 154 S.W. 
65. 247 Mo. 535. 

53. Idaho.—^Harpold v. Doyle, 102 
P. 158,16 Idaho 671. 

54. N.Y.—Alfonso v. Alfonso. 165 
N.T.S. 1037, 99 Misc. 550. 

55. Wis.—Waheley v. Nlcholas, 16 
Wis. 588. 

56. Fla.—Culclasure v. Consolidated 
Bond. etc., Co.. 114 So. 540, 94 
Pia. 764—State v. Rose, 114 So. 
373. 93 Pia. 1018. 


Bond. etc., Co.. 114 So. 540, 94 Pia. 
764. 

50 C.J. P 541 note 64. 

Publication in daily newspaper of 
ffeneral drcnlatlon published in the 
jurisdlction is sufficient.—^Perrine v 
Pennroad Corporation. 168 A. 196, 
19 DeLCh. 368. 

58. Pia.—State v. Rose, 114 So. 373, 
93 Fla. 1018. 

60 C.J. P 542 notes 65, 66 [al- 
Due process of law see Constitution< 
ai Law $ 619 c. 

59. Fla.—State v. Rose, supra. 

60. Fla.—State v. Rose, supra. 

61. Hl.—Rlcketts V. Hyde Park, 85 
Hl. 110—McCormick v. Higgins, 
190 IlLApp, 241. 

62. lowa.—Cooke v. Tallman, 46 
lowa 133. 


57. Fla.—Culclasure v. Consolidated 
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ty.63 A Statute requiring publication to be made 
in some newspaper "printed” in the county where 
the petition is filed applies to petitions in error filed 
in the supreme court.®^ If no newspaper is printed 
or published in the county, publication may, under 
some statutes, be made in a newspaper published in 
an adjoining county.®® Under a statute requiring 
publication of notice to be made in a newspaper 
published in the county, if a county is by statute 
divided into two judicial districts and the two courts 
given exclusive jurisdiction of suits arising within 
their own territory, each court must confine itself 
to its own territory in making publication of orders, 
and cannot order publication in a newspaper pub¬ 
lished in a town lying outside its own territorial 
limits if there is a newspaper published within such 
limits.®® 

By express provision of some statutes, in actions 
involving title to land, notice by publication to un- 
known heirs must be published in a paper in the 
county where the land is situated.®^ 

§ 72. -Time When Service Is Complete 

Statutes expressfy providing when Service by pubil- 
catron is complete are accorded effect; and, under the 
construction placed oh some statutes not making such 
express provision, servlce Is not complete untll the full 


time prescribed for publication, computed from the flrst 
publication, has eiapsed; but another construction, 
sometimes adopted, Is that Service Is complete on the 
date of the last publication. 

Completion of publication is essential to acquisi- 
tion of jurisdiction of defendant by publication of 
summons.®® In some jurisdictions it has been held 
that Service is complete on the date of the last pub¬ 
lication, although the full number of days necessary 
to constitute the specified number of weeks or 
months have not eiapsed since the date of the first 
publication.®® In other jurisdictions, however, it 
has been held that, where a notice is required to 
be published once a week for a certain number of 
weeks or months, the full number of days necessary 
to constitute the required number of weeks or 
months must elapse before the publication ran be 
deemed complete,'^® and when it has eiapsed the 
Service is complete.*^! Under the express provisions 
of some statutes, the Service is deemed complete 
seven days after the last publication,72 and under 
other statutes it is complete a specified number of 
days after the first publication*^® where the req¬ 
uisite number of publications have been made;^^ 
but a statute prescribing the minimum time to be 
fixed for appearance does not require notice for 
such minimum period from and after the date of 
the last publication.'^® 


B. SERVICE IN AID OR IN LIEU OF PUBLICATION 


§ 73. Personal Service Out of Jurisdiction 

a. In general 

b. Requisites 

a. In G-enexal 

Under statutes so providing there may be a personal 
Service on a nonresident outside the etate as a substl- 

63. U.S.—'Palmer v. McCoemick, C.C. 
lowa, 30 P. 82. 

64. Neb.—Fllnt V. Gurrell, 11 N.W. 

431, 12 Neb. 341. 

65. lowa.—Cooke v. 
lowa 133. 

66. Mo.—Jewett v. Boardman, 81 S, 

W. 18$, 181 Mo. 647. 

67. Tex.—Ohapman v. Kelloffgr, Com. 

App.. 262 S.W. 161. 

60 C.J. p 642 note 76. 

68. Or.—^Laughlln v. Hughes, 89 P. 

2d 668. 161 Or, 295. 

69. Okl.—CSorpns JTnrls dted In 
Cantrell v. Dyer. 181 P.2d 563, 

554, 198 Okl. 660. 

50 C.J. p 542 note 77. 

70. U.S.—Tenney v. American Plpe 
Mfg. Co., aas.c., 96 P. 919. 

60 C.J. p 542 note 78. 

TL, Cal.—^Sacramento Munlcipality 
72 C.J.S.—70 


tute for, and the equivalent of, constructive servlce and 
Service by publication; but oniy Jurisdiaio^ in rem Is 
acquired thereby. 

Under statutes so providing, generallyin connec- 
tion with provisions for Service by publication, there 
may, under certain conditions, be a personal Service 
on a nonresident defendant beyond-the jurisdiction 
of the state.7® Under such circum^ances, accbrding 

Bank of Minneapolls, 18 N.W.2d 
669, 219 Minn, 471. 

N.T.—WInter v. Winter, 175 N.E. 633, 
266 N.T. 113. 

,Pa.—^Alpern v. Coe, Com.Pl., .98 
I^ittsb.Leg.J. 637, afflrmed 42 A. 
2d 542,, 352 Pa. 208. 

Utah.—Bicks v. Wade, 93 P.2d 479, 
97 Utah 402. 

50 C.J. t 642 Uote 80.' 
Constltutlonality of statutes provid¬ 
ing for Service of process outside 
jurisdiction see Constitutlonal Law 
§ ,619 b. 

Jud^eiit b^ed on servlce outside 
jurisdiction see Judgipents 8 24. 
Service outside jurisdiction in di- 
'vorce proceedlngs see.Divorce S 95. 

Euforcexneat of zight” 

Under* statute so providing, per¬ 
sona! Service outside state on non- 
residbent is authorized where suit Is 


Tallman, 40 


Utility Dist, v. Ali Parties and 
Persons, etc., 67 P.2d 606, 6 Cal.2d 
197. 

78. N.C.—S. D. Soott & Co. V. Jones, 
52 S.B.2d 219, 230 N.C. 74. 

73. Ariz.—CoUlns v. Streitz, 54 P.2d 
264, 47' Ariz. 146, appea! dlsmissed 
66 S.Ct 835, 298 U.S. 640, 80 L.Bd. 
1373. 

74. Mlss.—'Stevens v. Barbdur, 8 So. 
2d 242, 193 Miss. 109. 

76. Mont.-r-In re Baxter*s Estate, 39 
'P.2d 186, 98 Miont. 291. 

76. U.-S.—^Pen-Ken Gas & Oll Corpo¬ 
ration V. Wexfleld Natura! Gas Co., 
C;C.A.Ky., 137 P.2d 871, certiorari 
denied 64 aCt 431, 320 U.S. 800, 
88 L.Ed. 483, rehearlng denied 64 
S.Ct 634, 321 U.S. 803, 88 L.Ed. 
1089. 

Minn.—^State v. Northwestern Nat | 
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to the decisions, the Service is the equivalent 
and incident and a substitute for,79 con¬ 

structive Service, or, it has been held, substituted 
Service,8® and in lieu of,8l equivalent to,82 and 
effective to the same extent as,83 Service by pub- 
lication, but only to that extent.84 It supersedes 
the necessity both of publication and of mailing;85 
but it is not an abandonment of Service by publica¬ 
tion and will not invalidate it. 8 6 Under some stat- 
utes, at least under certain conditions, personal 
Service outside the state may be made on a resi¬ 
dent. 87 

While personal Service on a nonresident outside 
the state, in aid or in lieu of Service by publication, 
is sometimes denominated ‘‘substituted Service,” it 


must, as discussed supra § 43, be distinguished froin 
the substituted Service whereby Service on a resi¬ 
dent is effected by leaving a copy of the process at 
the residence, abode, or place of business of defend¬ 
ant; and statutes providing for such substituted 
Service have been held not to authorize personal 
Service outside the state.88 

Proceedings in rem or in personam. The statutes 
providing for personal Service of process on a non¬ 
resident defendant beyond the jurisdiction of the 
state refer only to actions in rem and cannot confer 
jurisdiction to determine rights and obligations 
which are entirely personal ;83 and it is only in 
cases Corning within the statute that jurisdiction can 
be acquired.8® Accordingly, Service under these 


In rem, provlded suit seeks euforce- 
ment of “lawful rigrbt.”—^Thompson 
V. Termlnal Shares. C.C.A.M 0 ., 89 F. 
2d 662, certiorari deuied Guaranty 
Trust Co. of New York v. Thompson, 
58 S.Ct. 121, 302 XT.S. 736, 82 L.Ed. 
568. 

77. Ala.—Corpus JTiirls oited in 
Wells V. Wells, 161 So. 794, 796, 
230 Ala. 430. 

Mo.—Corpus Juris dted Ia. Oxley v. 
Oxley, 203 S.W.2d 134, 137. 239 
Mo.App. 894. 

Tex.—^Henderson v. Shell Oil Co„ 
Civ.App., 202 .S.W.2d 492, afflrmed 
208 S,W.2d 863, 146 Tex. 467. cer¬ 
tiorari denled 69 S.Ct 283, 836 U.S. 
884, 93 L.Ed. 423. 

Wyo.—Corpus Juxis atioted ia B^m- 
hel V. Oshom, 166 P.2d 279, 282, 61 
Wyo. 89, 158 A.L.R. 1079. 

50 C.J. p 542 note 81. 

78. Cal.—^Tucker v. Tucker, 189 P.2d 
348, 59 Cal.App.2d 667. 

79. U.S.—^Thomson v. Butler, C.C.A. 
Mo., 136 F.2d 644, certiorari denied 
64 S.Ct 69, 320 U.S. 761, 88 Lr.Ed. 
454, rehearinff denied 64 S^Ct 166, 
320 U.S. 813, 88 L.Ed. 491. 

Wyo.—Corpus Juris g.uoted ia Klm- 
bel V. Osborn, 156 P.2d 279, 282, 61 
Wyo. 89, 158 A.L.R. 1079. 

50 C.J. p 543 note 82. 

80. Tex.—Henderson v. Shell Oil 
Co« Civ.App., 202 S.W.2d 492, af¬ 
flrmed 208 S.W.2d 863, 146 Tex. 
467, certiorari denied 69 S.Ct 233, 
335 U.S. 884, 93 L.Ed. 423. 

81. Cal.—^Tucker v. Tucker, 139 P.2d 
848, 69 Cal.App.2d 557. 

82. K.T.—Winter v. Winter, 176 N. 
E. 633, 256 N.Y. 113. 

83. N.Y.—Winter v. Winter, supi^ 
Wash.—Harder v. McKfnney; 60 Pi2d 

84, 187 Wash. 457. 

Wyo.—Corpus Juris quoted la Klim- 
bel V. Osborn, 156 P.2d 279, 282. 61 
Wyo. 89. 158 ,A.L.K. 1079-,. , , 

50 C.J. p 643 note 83—33 C.J. p 1086 
note 20., \ , 

8 ib wyo.—Corpus Juxis' q^uoted la 


- Klmbel v. Osborn, 166 P.2d 279, 
282, 61 Wyo. 89, 158 A.L.R. 1079. 

50 C.X p 543 note 84. 

85. U.S.—^Brown v. Fletcher, K.Y., 
231 F. 92, 146 CXJ.A. 280. 

60 C.J. p 643 note 85. 

Mailing see infra §§ 76-78. 
Publication see supra §§ 67-72. 

86. D.C.—Thompson v. Thompson, 
35 App.D.C. 14, afflrmed 33 S.Ct 
129. 226 U.S. 651, 67 L.Ed. 847. 

50 C.J. p 543 note 86. 

87. N.Y.—Consolidated Razor Blade 
Co. V. Bverest 74 N.Y.S.2d 195. 

88. Nev.—Zeig v. Zeig, 198 P.2d 724, 
65 Nev. 464. 

89. Pa.—^Alpem v. Coe, 42 A.2d 642, 
362 Pa. 208, 161 A.L.R. 1046—Gold- 
berg V. Davis Mfg. Co., Com.Pl., 66 
Dauph.Co. 358—^Hall v. Cohen, 
Com.Pl., 44 Lack.Jur. 163—Com- 
monwealth v. Lutz, Com.Pl., 43 
Soh.L.R. 148, 61 York Leg-Rec. 160. 

50 C.J. p 543 note 90. 

Beal or personal property iavolved 

(1) Service of summons ,may be 
outside state when subject of action 
is real or personal property, in or 
on which defendant has or claims a 
lien or interest witl^ln state, or re- 
llef demanded' conslsts wholly or 
partly In excluding defendant from 
any such Interest or lien.—State v. 
Northwestern Nat Bank of Minne- 
apolis, 18 N.W.2d 569, 219 Minn . 471. 

(2) Statute permits substituted 
Service by extraterritorial personal 
Service only where plaintifC seeks to 
enforce legal or equitable lien or 
claim, or remove cloud on tltle, to 
personaJty within district.—^Kansas 
City Southern Ry. Co. v. Chicago 
Great Western R. Co., D.C.Mo., 68 P. 
2d 810. 

Oompdllug execution of lease 

Suit speciflcally to enforce nonres¬ 
ident defendant's agreement to ex- 
ecute gas lease involvlng land with¬ 
in state was held not **suit to quiet 
titia to land” so as to glve court 
jurisdiction baSed on constructive i 
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, Service, but in personam, and con¬ 
structive Service of process was not 
authorized by statute; and court 
rules referrlng to remedies on flnal 
process to execute decree, and pro¬ 
viding that, when any act required 
to be done is not done, it may be per- 
formed by prothonotary in name of 
delinquent party, were held Inapplic- 
able to question whether court ac- 
quired jurisdiction over nonresident 
defendant , by constructive Service, 
even though land in litlgatlon was 
located in state.—Atlantic Seaboard 
Natural Gas Co. v. Whitten, 173 A. 
306, 316 Pa. 629, 93 A.L.R. 616. 

AllefiratloiLB of oomplalnt as oontroL 
Uug 

Ordlnarily it is enough, as agalnst 
a <motion to set aslde personal Serv¬ 
ice outside the state, that there be 
found in the complaint allegations 
which, if proved, would entitle plain- 
ti££ to a judgment in rem.—Berson v. 
Scott, 94 N.Y.S.2d 117. 

90. Neh.—Abbott v. Wagner, 188 N. 

W. 113, 108 Neb. 369. 

Property of defendant must be with¬ 
in state 

S.D.—^Minnick v. Lilenquiat, 23 N.W. 
2d 804, 71 S.D. 276. 

A qnasl in rem action under which 
Service of process on a nonresident 
defendant may be authorized is a 
proceedlng agalnst defendant pei‘Son- 
ally aJthough real object is to deal 
with particular property, and there 
must be a res within the state on 
which the judgment can operate 
without any personal action required 
! of defendant. 

U.S.—^B. J. Van Ingen & Co. v. Bur¬ 
lington County Brldge Commlsslon, 
D.C.N.J., 83 F.Supp. 778. 

N.J.—Soldmon v. Yudkin-Krell, Inc., 
63 A.2d 716, 2 N.J.Super. 316. 
Actions held in rexn 

(1) State court could proceed in 
rem or quasi In rem agalnst docu- 
ments, such as bearer bonds, within 
its territory; hence substituted per¬ 
sonal Service on nonresldents outside 
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statutes confers jurisdiction in rem;^! and no ju- 
risdiction over the person of defendant is acquircd 
thereby®^ unlcss defendant actually enters an ap- 
pearance.^3 Jurisdiction will not be dcfeatcd bc- 

cause a petition unitos with a procecding in rem 
another separate cause of action in which Service 
would not confer jurisdiction.**^ 

Acknowledgment and acceptance of Service. Un- 
der or apart from statiites exprcssly so providing in 
some jurisdictions, mere acknowledgment or ac¬ 
ceptance of Service out of the state, in lieu of Serv¬ 
ice by publication, has the same effect as Service by 


publication,®5 and is not sufficient to confer juris 
diction of the person.^® Howcver, an acknowledg 
ment of such Service may, by its terms, confer ju 
risdiction,^7 as where there is coupled with the ad 
mission an agreement to enter an appearance^® o 
an indorsement waiving the benefit of the stat 
statutes with respect to absent defendants ;**** bu 
in some jurisdictions, where the only method pro 
vidcd by statute for Service on a nonresident is b; 
order of publication, it has becn held that publica 
tion cannot be waived by admission of Service madi 
out of the State,1 even though coupled with an agrec 


the state was authorlzed.—^First 
Trust Co. of St. Paul v. Matheson, 
246 N.W. 1, 187 Mlnn. 468, 87 A.L.II. 
478. 

(2) Proceedingr to authorize chanff- 
Inff, altering and amendlng of admin¬ 
istrative features of lifo insuranco 
trust affreement whoreln court had 
jurisdiction of trustee. which wos 
the holder of legal tltle to lifo poll- 
cies, was proceeding in rem in which 
summons could be served by such 
substituted servlcc.—Cuttor v. Amer¬ 
ican Trust Co., 197 aB3. 642, 218 N, 
C. 686. 

(3) Banlcruptcy trustee^s suit for 
resclsslon of allefifedly Invalid con¬ 
tracta for purchaso of stock of do- 
mestic corporatlons and for onforce- 
ment of ecxuitable lien on stock to 
extent of amount pald on purchaso 
prlce, was in rem or auasl In rem.— 
Thompson v. Terminal Shares, C.C.A. 
Mo., 89 F.2d 662. certiorari denlod 
Guaranty Trust Co, of New York v, 
Thompson, 68 S.Ct. 121, 302 U.S. 735, 
82 L.Bd. 568. 

Actions Ixald. not in, rem 

Action for unllauidated damages 
for fraud, misropresentation, and 
xnisappropriation in exchange of 
realty, and for lien against realty 
involved, was held not In nature of 
action in rem sustalnable on person- 
al Service outside state.—^Kcrn v. 
Wilson, 14 P.2d 1014, 91 Colo. 366. 

91. N.T.—^Bngel v. Bngel, Sup., 22 

N.Y.S.2d 446. 

Pa.—^Atlantic Seaboard Natural Oas 

Co. V. Whitten, 178 A. 806, 315 Pa. 

629, 93 A.L.R, 616. 

Xmpresslxxg tmst on. realty 

The rule that no constructive or 
extraterrltorial Service of courfs 
process can brlng a nonresident 
wlthln court’s Jurisdiction, so as to 
make such person amenable to 
court's in personam directions or or- 
ders, Is Inapplicable In equlty suit 
to impress constructive trust on 
realty wlthin courL's terrltorlal Ju¬ 
risdiction and require nonresident 
defendant to exeeute deed conveying 
such realty to plaintlfC, as rcal effi¬ 
cient rellef sought by plalntllC Is in 


rem.—Alpern v, Coe, 42 A,2d 642, 
362 Pa. 208, ICl A.L.R. 1046. 

Xn. action agalnst forelgn Corpora¬ 
tion comrnonc.od by attachment, in 
City court, where summons and com- 
plalnt were served withln the time 
and In the mannor proscrlbed by 
statute on the socrotary of state as 
the deslgnated agent of Corporation 
to recelve process on the corpora¬ 
tiones bohalf, the court was author- 
ized to rctain the Jurisdiction which 
it acqulred by levy made wlthin the 
City llmlts, although the terrltorlal j 
Jurisdiction of the court was llmitcd 
to the City and Service of summons 
and comploint did not confer Juris¬ 
diction in personam.—Swedosh v. 
Beldlng Hoslory Mills. 6 N.Y.S.2d 
632, 168 Mlsc. 673. 

Beal or personal property or Inter- 
ests thereln 

(1) Statutes authorizing courts to 
proceed in rem or. qiiasl in rem by 
substituted Service of summons, per¬ 
sonali y outside state, give rlght to 
act on or in respect of personal, a,s 
well as roal property and on or 
against intorests of persons havlng 
or claiming such property or some 
right thereln.—State v. Northwest¬ 
ern Nat., Bank of Mlnneapolis, 18 N. 
W.2d 669, 210 Mlnn. 471. 

(2) Sults which are quasi In rem, 
such as sults to determino validity 
of mortgages or othor encumbranoos 
on land or to dotermine ownershlp of 
personal property havlng a situs in 
the state where suit is brought. In¬ 
volve rights of ali persons in so far 
as thoy a.ssert any intorests in prop¬ 
erty which is tho subject mattor of 
litigatlon, and substituted Service by 
extratorritorlal personal Service on 
nonresident persons is sufficient to 
enable court having Jurisdiction over 
subject matter to adjudicate contro- 
vorsy.—Gulda v. Second Nat. Bank 
of Boston, 80 N.B.2d 12, 823 Mass. 
100 . 

92. Colo.—Viles V. Symes, 66 P.2d 
1089, 100 Colo. 50, certiorari denled 
Viles V. Johnson, 61 S.Ct. 30, 311 
U.S. 644, 86 L.Ed. 411, motlon de- 
nled 61 S.Ct. 316, 311 U.S. 728, 86 
L.Bd. 474—Pcople ex rei. Bdlnburg 
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State Bank & Trust Co. v. Distric 
Court of Boutt County, Pourt<‘ont] 
Judlclal Dlst., 60 P.2d 789, 97 Cok 
485. 

lowo.—Allen V. Allen, 298 N.W. 869 
230 lowa 504, 136 A.L..R. 617. 

Minn.—Stato v. Northwestern Nat 
Bank of Mlnnoapolis, 18 N.W.2< 
5C9, 219 Mlnn. 471. 

N.J.—^McClelland v. Colfs Paten 
hMro Arms Mfg. Co., 168 A. 329, 1' 
N.J.MIhc. 166. 

N,M.—Sullivan v. Albuquerque Nat 
Trust & Sav. Bank of Albuquerque 
188 l>.2d 1C9, 51 N.M. 456. 

N.y.—SwodoHh V. Bidding Hosier; 
Mills, 6 N.Y..S.2d 632, 168 Mlsc. 67 
—Engel V. Mngel, 22 N.Y.S.2d 44«: 

Tex.—Henderson v. kSholl OH Co 
Clv.App., 202 •S.W.2d 492, amrme. 
208 S,W.2d 803, 146 Tex. 467, cer 
tiorari denlod 69 S.Ct 233, 336 i: 
S. 884, 93 Ij.Bd. 423—Hieks v. Slap 
C1V.APP., 102 S.W.2d 400, error re 
fused. 

60 C.J. p 643 note 87. 

93. N.Y.—Swedosh V, Beldlng Hos 
lery Mills, 6 N.Y.S.2d 532, I6i 
Mlsc. 673. 

60 C.J. p 643 note 88. 

94. N.Y.—Borson v. Soott, 94 N.Y.S 
2d 117, 

Okl.—Culver v. Plamond, 167 P. 228, 
64 Okl. 27t 

Portlal reUef granted 

N.Y.—Bngel v, Engel, 22 N.Y.S.2d 
446. 

95. Va.—flmith V. Chllton, 77 Va. 
636. 

Acceptance or acknowledgment of 
Service genorally see supra § 88. 

96. 111.—Chickerlng v. Failos, 26 Bl. 
607. 

50 C.J. p 545 note 41. 

97. Xowa,—Shaw v. National State 
Bank, 49 lowa 179. 

Mass.—Blchardson v. Smlth, 11 Al¬ 
len 134. 

98. lowa.—Shaw v. National State 
Bank, 49 lowa 179. 

99 . Mass.—^Richardson v. Smlth, 11 
Allen 134. 

1 . Wls.—Woatherbee v* Weatherbee, 
20 Wls. 499. 
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b. Beatiisiteei 

There must be a compliance with statutory provisione 
authortzlng personal Service on nonresident defendants 
beyond the Jurisdiction of the state. 

The procedure for personal Service of process on 
a nonresident defendant beyond the jurisdiction of 
the state is wholly statutory^ and in derogation of 
the common law,^ and the statutes must be strictly 
construed,® and striet compliance with the statutory 
provisions is necessary.® The statutes generally re¬ 
quire, and it is usually held, that all necessary steps 
to secure the right to Service by publication must be 
taken, and such Service duly ordered, before re- 
sort may be had to personal Service outside the 
state and a statute providing that such Service is 
equivalent to publication has been held to authorize 
such Service only where publication is authorized.® 
However, it has also been held that, while per¬ 
sonal Service outside the state is equivalent to Serv¬ 
ice by publication, as discussed supra subdivision a 
of this section, the requirements of Service by pub¬ 
lication are not applicable to personal Service out¬ 
side the state.® Certainly, where the legislature has 
declared that personal Service outside the state is 
the equivalent of Service by publication within the 
state, additional elements or requirements beyoiid 
those necessary for Service by publication cannot be 
imposed by rules of practice.1® 

Previous attachment of property in the state is not 


necessary to authorize Service on a nonresident de¬ 
fendant out of the state^^ unless required by stat- 
ute.l2 Under a statute so providing, personal Serv¬ 
ice without the state may be made on a resident, in 
an action for a sum of money only, without the 
necessity of making an attachment levy on prop- 
erty.i® 

Affidavit or other showin^, While under some 
statutes the filing of an affidavit is not necessary as 
a preliminary to personal Service outside the state, 
under others an affidavit must be filed,i® and there 
must be a compliance with requirements respecting 
the making and filing of a proper affidavit.^® Where 
required, the affidavit must show one of the statu¬ 
tory causes for Service by publication.^*^ Thus it is 
frequently required that the affidavit^® or petition^® 
must show that defendant is a nonresident; and in 
a proper case a statement to that effect may be on 
Information and belief,®® provided the source of 
affianfs Information or knowledge is disclosed .21 
So also, the facts showing due diligence in an at- 
tempt to secure Service within the jurisdiction must 
be set forth;®® and it is not sufficient to allege the 
use of due diligence in the words of the statute.®® 
Under some statutes the eadstence of a verified com- 
plaint on file, stating a cause of action against a de¬ 
fendant, is an essential prere^uisite to an order for 
such Service;®^ and under other statutes, not re- 
quiring an order for ^uch Service, and so providing, 
a verified complaint allegiti^ all necessary jurisdic- 
tional facts is.essential to a valid Service;®® but it 


2 . Wis.—Weatherbee v. Weatlxepbee, 
supra. 

3. lowa.—^Blachly v. Blachly, 161 N, 

W. 447, 169 lowa 489. ' 

50 O.J. p 543 note 93. 

4. itT.T.—^In re Clark's Estate, 259 
K.T.S. 377, 144 Misc. 706. 

Wash.—^Davls v. Woollen, 71 P.2d 
172, 191 Wash. 379. 

50 <XJ. p 543 note 94. 

5. Mo.—Einsley Bank of Klnsley, 
Ean.,, V. Woods, App., 61 S^W.2d 
384. 

N.T.-^In re Clark*s Bstate, 269 N.T. 

S. 377, 144 Misc. 705. 

Wash.—Davis v. Woollen, 71 P.2d 
172, 191 Wash. 879. 

6. Ark.—Swartz v. Drlnker, 90 S.W. 
2d 483, 192 Ark. 198. 

N.T.—^In re Clark*s Bstate, 269 N. 

Y.S. 377, 144 Misc. 705. 

Wash.—Davis v. Woollen, 71 P.2d 
172, 191 Wash. 379. 

50 C-J. p 6,43 note 95. 

7. Mlnn.—Haney v. Haney, 203 N. 
W. «14, 163 Minn. 114. 

50 C. J. p 643 note 97. 

8. ; Ind.—Shafe v. Shafe, 198 N.EL 
826, 101 Ind.App. 200. 


9. Wash.-!—Harder v. McKinney, 60 
P.2d 84. 187 Wash. 457. 

10. N.T.—Winter v. Winter, 176 N. 
E. 533, 266 N.T. 113. 

11. S.D.~South Dakota Commerclal 
Assoa V. Ramsey, 147 ’ N.W. 76, 
34 S.D. 48. 

12. N.T,—Sauvasre v. Sauvagre, 267 

N.T.S. 32S, 2*6 460. 

60 C.J. p 544 note 2. 

Oontrol and seiizure of defendanfs 
property by court as prerequlslte to 
Service by publication see supra $ 
69. 

Proof of attachment 

In order to sustain Service, or or¬ 
der for Service outside state, there 

must be afarmative proof of levy of 

attachment.—Steese v. Steese, 251 N. 

Y.S. 164, 140 Misc. 611. 

13. N.T.—Consolidated Razor Blade 
Co. V. Everest, 74 N.Y.S.2d 195. 

14. Utah.—Ricks v. Wade, 93 P.2d 
479, 97 Utah 402. 

15. Ind.—^Knue v. Knue, 28 N.E.2d 
76, 217 Ind. 319. 

16. Ark.—Swartz v. Drinker, 90 S. 
W.2d 483, 192 Ark. 198. 
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17. ‘ Ihd.—Enue v. Enue, 28 N.B.2d 
76, 217 Ind. 319. 

18. Okl.—^Addingrton First State 

Bank v. Latimer, 146 P. 1099, 48 
Okl. 104. 

60 C.J. p 544 note 3. 

Defeot in afldavlt held not fatal 
N.C.—Fidelity & Oasualty Co. of, 
New York v. Qreen, 167 S.B. 797, 
'200 N.C. 636. 

19. Mo.—WrlfiTht V. Hink, 91 S.W. 

933, 193 Mo. 130.. , 

50 C.jr. p 544 note 4. 

20. N.T.—^McQulrck v. Dean, 206 N. 
Y.S. 60. 123 Misa 612. 

60 C.J. p 544 note 6. ' ; ■ 

21. N.T.—^Rome Trust Co. v. Cum- 
mlnffs. 206 N.T.S. 728. 123 Misc. 
884. 

50 C.J. p 544 note 7. , 

22. N.T.—^Rome Trust Co. v. Cum- 
mings, supra. 

23. N.T.—^Rome Trust Co, v. Cum- 
mlngrs, supra. 

24. Idaho.—Ellibtt v. Wirth, 198 P. 
767, 34 Idaho 797. 

25. Wis.—'State ex rei. Ralph Lum- 
ber Co. v. Eleczka, 290 N.W. 142, 
234 Wis. 7. 
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has also been held that the filing of a complaint is 
not a prerequisitc to a valid personal Service in an- 
other state.26 

Order for service. In some jurisdictions the stat- 
ntes permit scrvice out of the state without the 
necessity for an order of publication27 or compli- 
Ance with the statute in rclation thcreto.28 How- 
cver, under other statutes an order for such service 
is a prerequisite to personal service outsidc the ju- 
risdiction;^9 and under such statute personal Serv¬ 
ice without a court order,or based on a void 
order,31 is of no legal cffcct. Ncvcrthclcss, even 
in such jurisdictions, service may be made outsidc 
the state without an order of court, under provisions 
to that effcct, in actions afFccting titlc to, or regulat- 
ing, defining, or limiting an interest in, spccific rcal 
or personal property within the state and an ac- 
tion to enforce spccific pcrformancc of an agree- 
ment for the sale of real estate^^ and an action 
to abate a nuisancc^^ have bcen hcld to bc within 
the provisions of such a statute; but an intangihlc 
right of property, such as an incorporcal ititcrest in 
patonts and in unpatented inventions, has no situs 
in the state within this provisiou.35 An amendment 
to such statute authorizing personal scrvice outsidc 
the state on a resident, under certain conditions, 
without prior attachment of property, has bcen held 
not to limit the provisions i)ormitliiig service dn a 
nonrcsidcnt without a'couft order.3<* If the order 
provides in the altcrnativo for botli publication and 
pCrsonal service outsidc the stato, a do£oct in the 
former part of the order will not alTect the validity 


§ 73 

of Service had under the latter part.37 

Bond, Where the statute provides that, when 
Service is had in compliance with its provisions out- 
side the state, it shall be deemed an actual service, 
it has been held that a bond, required to be filed by 
a statute providing for service by publication, need 
not be filed.38 

Who may serve, Where statutes authorizing per¬ 
sonal Service on nonresident defendants out of the 
state provide by whom such service may be made, 
Service, in order to be valid, must be made by the 
person or officer designated.38 Thus, where the 
statute authorizes scrvice by a sheriff, constable, or 
an officer authorized to acknowlcdge dccds, a Serv¬ 
ice by a deputy United States marshal has been held 
insulficicnt;^® and likcwise a service by a deputy 
United States marshal has been held invalid under a 
statute providing for service by a United States 
marshal'^! Service outsidc the state by a sheriff of a 
foreign jurisdiction, without appointment by the 
sheriff of the county in which the suit was brought, 
as required by statute, is insufficicnt.^3 Where the 
authorization of Ihc statute is generally to any offi- 
ccr authorized to serve process within the jurisdic¬ 
tion where the scrvice is to bc made, the process 
need not bc dircctcd to any particular officer,^® and 
it is sufficient if the direction is within the terms of 
the statute and the scrvice may be made by a 
deputy sheriff authorized to make scrvice in the 
foreign jurisdiction. 

JMkinner of scrvice, Service must be ‘on defendant 


26. W8Lsh.—^Hardor v. McKlnney, 60 
P.2d 84, 187 Wash, 467, 

27. Ktah.— nicjlcH V. Wado, 03 r,2d 
479, 97 Utah 402. 

Wis.—State ex rcl. Ilal-ph Liumbor 
Co. V. Kleczka, 290 N.W, 142, 284 
Wls. 7. 

28. S.D.—^Newton v. McGee, 140 iN. 
W. 262, 31 S.D. 216. 

50 C.J. p 544 note 18. 

29. N.Y.—Bvanu v. Dvane, 77 N.T. 
S.2d 820, 273 App.Dlv. ^95—Parks 
V. Welsch, 98 N.Y.S.Sd* 874, 198 
Misc. 469. 

3a N.Y.—Bvana v. Bvans, 77 N.Y.S. 
2d 820, 273 App.Dlv. 895—Parks v. 
Welsch, Sup., 98 N.Y.S,2d 874, 108 
Misc. 469. 

31. N.Y.—Home Trust Co. v. Cum- 
mingrs, 206 N.Y.S. 728, 128 Misc. 
884. 

50 C.J. p 644 note 18. 

32r N.Y.—^Bbsary Gypsum Co, v. 
Ruby, 176 N.B. 820, 256 N.Y. 406, 
motion granted 177 N.B. 184, 266 
N.Y. 646. 

SufiloiexLoy of complaint 
In order to bring case within such 


provisi on It is not enouorh meroly 
to innort In complaint a prayer for 
JudKment In thoso torms; complaint 
itHclf must also sot forth a cauHo of 
action In favor of plalntlft ontltiinr 
Ulm to such judgment.—^Axelrod v. 
'Darlon Securltles Co„ 96 N.Y.S.2d 
863, 270 App.Dlv. 678. 

33. N.Y.—Garfoln v. Mclnnls, 227 N, 
Y.S. 86, 228 App.Dlv. 28, alUrmod 
162 N.B. 78, 248 N.Y. 261. 

34. N.Y.—Glass V. Pinse, 199 N.Y.S, 
418, 120 Misc. 689. 

35. N.Y.—^Rbsary Gypsum 'Cb. v. 
Ruby, 176 N.B. 820, 256 N.Y, 406, 

, motion^ granted 177 , N.B, 184, 256 
N.Y.'646. 

Aotlon for speoiiLo performanoe 
Court was held not to acquire ju- 
risdlotion by service of, process out- 
nlde state In so far as complaint 
prayed for speclflo performance of 
contract for assignment of interest 
In lettors patent; nor does pres- 
once in state of chattels n^cossary 
for construction of patonted machlne 
glve court Jurisdiction through Serv¬ 
ice of process outslde state, where I 
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only relief sought on contraot was 
Rpoclflc performance, theroof with 
rogard to asslgnmont' of Interest in 
patent—^Bbsary Gypsum Co. v. Ru- 
by, supra. 

30. N.Y.—Consolidated RsusOr Biade 
Co. V., Bverest 74 N.Y.a8d 196. - 

37. N.Y.—Sabln V. Kendrick, 87 N.Y. 
S. 624, 2 App.DiV. 96. 

38. Ark,—Martin v. Gwynn, 117 S, 
W. 764, 90 Ark. 44. 

39. ’ N.Y.—Gorard Invfeetlng Co. v. 
National Rys. 'of Mexlco, 276 N.Y. 
S. 1002, 248 APP.D1V, 294. 

40. N.Y.—Cohnfeld v. Bliss, 116 N. 
B. 1041, 320 N.Y. 681, 

41. N.Y.—Sexton v. Bernheimer, 171 
N.Y.S. 696, 104 Misc, 1. 

42. XJ.S.—Slmonson v. Typef, C.C.AL 
Wyo., 286 B. 240. 

43. Mo.—State v. Hartmann, 19 S. 
W.2d 637, 828 Mo. 17h 

44. Mo.—State v. Hartmann, siipra 
60 O.J. p 644 note 29. . , 

46. Mo.—Woodward First Nat. Bank 
V. Promtt App., 293 S.W. 624. 
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in person.46 Only the summons need be served, 
where the statute does not also require Service of 
the aflSdavit, order, or complaint and the sum¬ 
mons served must be the same summons ordered to 
be published,^^ although a summons containing sub- 
stantially the same information as the original has 
been held sufficient.^® Where the statute requires 
that the complaint, or other paper, such as a notice 
of the order for Service, be served with the sum¬ 
mons, the requirements are jurisdictional and the 
Service is rendered fatally defective by a failure to 
serve a material exhibit as part of the complaint^® 
or to file such paper or notice.51 

§ 74. -When Service Complete 

The time when personal Service outside the state Is 
complete depends on the provislons of the statute author- 
izing such servIce. 

Where personal Service of a nonresident defendant 
beyond the jurisdiction of the state is resorted to as 
a substitute for publication, and the statute prescribes 
the time when such Service should be made and 
when it becomes complete, such provision is con- 
trolling,*52 and the time within which defendant 
must appear does not begin to run until the Service 
is complete under the provisions of the statute 
and where Service is not made within the time pre- 
scribed it is void.®^ The Service in some jurisdic- 
tions has been held not complete until the expiration 
of the time provided for publication,^^ although 
other courts hold that such Service is complete as 
soon as personal Service is in fact made,®® In those 
cases where, under the statute, such Service can be 
had without an order, the Service is deemed com¬ 


plete on actual Service of the summons outside the 
state.5^ 

§ 75. Substituted Service within Jurisdiction 

Substituted servfce within the Jurisdiction, If valld 
against a nonresident, operatos only as far as the pro- 
ceeding Is In rem. 

Even assuming that substituted Service of proc- 
ess within the jurisdiction may be. deemed valid 
against a nonresident, it is only as the equivalent 
of constructive Service by publication and operates 
only as far as the proceeding is in rem.®® 

§ 76. Mailing 

Mailing of process in lieu of publication is con- 
sidered infra § 77, and mailing of process in aid 6f 
publication infra § 78. Personal Service by mail is 
considered supra § 36, and substituted Service by 
mail supra § 51. 

Examine Pocket Parts for later cases; 

§ 77. - In Lieu of Publication 

The validity of servIce of process on nonresidents by 
mail or registered mail depends on the rules and stat¬ 
utos In the particular Jurisdiction. 

Statutes which provide that notice of an action 
may be given by mail or registered mail to non¬ 
residents have been held to provide merely an alter- 
native method to Service by publication.®® Accord- 
ingly, under such statutes, where Service by pub¬ 
lication would be valid Service by mailing is similar- 
ly valid;®® and where Service by publication would 
be invalid Service by mailing in lieu thereof is like- 
wise invalid.®! Such notice is insufficient to give 


46. TJ.S.—Adams v. Heckscher, C.C. 
Mo., 80 F. 742. 

47. Mo.—Woodward First Nat. Bajik 
V. Proffitt, App., 293 S.W. 624. 

60 O.J. p 644 note 32. 

48- Nev,—Coffln v. Bell, 37 P. 240. 
22 Nev. 169. 58 AidlS.R. 738. 

49. Mo.—Woodward First Nat. Bank 

V. Proffitt, App., 293 S.W. 524. 

50. N.T.—Fair v. Kenny, 171 N.T.-S. 
694. 103 Misc. 412. 

50 C.J. p 545 note 36. 

61. N.y.—Conklin v, Federal Trust 
Co.. 163 N.TvS. 670, 176 App.Div. 
672. 

50 C.J. P 545 note 37. 

62. Ark.—Swartz v. Drinker, 90 S. 

W. 2d 483, 192 Ark. 198. 

When an affidavlt of Service, and 
the other required papers in the case, 
are filed Service is completed. — 
Swartz V. Drinker, supra, 

53. N.D.—^Kaull v. Johnson, 218 N. 
W*. 606, 56 N.D. 563. 


54, Mo.—Cates ▼. Cates, App., 209 
S.W. 661. 

55. Mont.—^Reynolds v. Gladys Belle 
OIl Co., 243 P. 676, 76 Mont 882. 

50 C.J. p 545 note 48. 

66 - Nev.—Sherwin v. Sherwln, 122 
P. 481, 33 Nev. 321, Ann.Oas.l914A 
108. 

50 O.J. p 545 note 49. 

57- N.T.—Sheafer v. Vermont Hy- 
greia Ice Co., 195 N.Y.S. 61, 118 
Misa 593. 

Necessity of order for Service see 
supra S 73 b. 

Bule reanlrlnsr additional time held 
invalid 

Where the legdslature has declared 
personal servIce outside the state as 
eoiulvalent to Service hy publication 
and mailing: within the state, and 
has provided that Service by publi¬ 
cation shall be complete on publica¬ 
tion and mailing:, the personal Serv¬ 
ice is complete when Service is made, 
and a rule of practice that an addi- 
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I tional lapse of time must occur has 
been held im.proper and of no effect. 
—Wlnter v. Winter, 176 N.B. 533, 266 
N.T. 113. 

58. Mass.—^Ellot v. McCormick, 10 
N.E. 706, 144 Mass. 10, 12. 

50 C.J. p 545 note 56. 

Ag:ainst whom ' substituted servIce 
available see supra S 45. 

59. N.C.—^Mullen v. Norfolk, etc., 
Cahal Co.. 19 S.E. 106, 114 N.C. 8. 

^ Pa.—^Adam v. Adam, 66 Pa.Dlst. 
& Co. 383. 62 Montg.Co. 64, 60 York 
Leg.Rec. 89. 

Bule prior to such statuta 
Pa.—^Evans v. Todd, Com.Pl., 35 Luz. 
Leg.Reg. 102. 

Action held to he In rem 
Pa.—Adam v. Adam, 56 Pa.Dist. & 
Co. 883, 62, Montg.Co. 64, 60 York 
Leg.Rec. 89. 

61. N.C.—Mullen v. Norfolk, etc., 
Canal Co., 19 S.E. 106, 114 N.C. 8. 
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jurisdiction to render a personal judgmcnt against 
a nonrcsidcnt on whom no personal scrvice has been 
had.®* While statutos providing for the scrvice of 
process on nonrcsidcnt defendants by registcred 
Tpail have been held to bc valid -wherc rcasonable 
time and opportunity for defense is givcn,«® it has 
also been held that Service on a nonrcsidcnt by mail- 
ing to him a copy by registcred letter is not valid.®'* 
In any event, in order to have an effective scrvice 
by mail there must be striet compliance with the 
statutory requirements.*® 

§ 78. -In Aid of Publication 

There must be a compliance with the requirements 
of statutes authorizing Service by publication as to the 
mailing of a copy of the notice, aummons, or piaintifTs 
pleading. 

Where it is required, under stattites authorizing 
Service of process by publication, that, whc‘n the 
residcnce of defendant is known, a copy of ttic no- 
tice or of.thc summons, order of publication, or 
wariiing order, publishcd as notice, and soinctinics 
of plaintilT's first pleading, shall ])c sent to him at 
such addrcss by mail, noncompliaiice with this rc- 
quirement, which is held to bc jurisdictional, ren- 
ders the scrvice void;<*<^ and if there are two or 


more of such defendants a separate notice must be 
mailed to each defendant sought to be served.®'^ 
Howcvcr, the statutory requirement as to mailing 
docs not apply where the absent or nonresident de- 
fendant's residence is not known®® and cannot be as- 
certained by reasonable diligence.®^ 

The statute authorizing mailing, in conjunction 
with publication, has been held to be comprehensive 
and to extend to all cases where the principies of 
due process do not require actual Service within the 
state.7® Such procedure is, however, insufficient 
to give a court jurisdiction over the person of de¬ 
fendant, even though he may have received the 
noticcJi 

Since the only effect of mailing the required 
papers, or of an aflridavit of nonmailing to those dc- 
fendauts whosc addresses are unknown, is to com¬ 
plete Service by publication,'^^ on compliance therc- 
with the Service is complete,*^® and the jurisdiction 
«f the court obtains without rcfcrcnce to whether 
the mailing did or did not impart actual notice to 
the ono. to whom it was addrcsscdJ^ 

ITo7<o addressed; where mailed. The copy to bc 
mailccl must bc mailed to the correct addrcss, other- 


62 . Ala.—Ijong- V. Clark, 78 So. 832, 
201 Ala. 454. 

Conn.—MiddloHox Ilanklngr Co. v. 
Roalty Tnv. Co., 1112 A. 300, 104 
Conn. 200, 

63. N.Y.—Clarko v. Carllslo Foun- 
dry Co., 270 N.Y.S. 361, 160 MIhc. 
710. 

64. Ga.—John Hancock Mut, lAfo 
InH. Co. V. Baskin, 175 8.33]. 201, 170 
Ga. 80. 

R.I.—Chow V. Superior Ct„ 110 A. 
606, 43 H.I. 104. 

65. Pa.—^ITlnkel v. Boltln^r, 69 I'a. 
Bist, & Co. 129—Hvons v, Todd, 
Com.pl., 35 X.iUZ.T40fir.ltcflr. 102. 

True and attefited copy of oonxplalnt 
Pa.—Hinkcl v. Beitin^, 60 Pa.r)lHt, & 
Co. 129. 

66 . Arlz.—CoUlnH v. Stroltz, 64 P.2d 
264, 47 ArlK. 146, appoal dlsmlHHcd 
66 S.Ot. 835, 208 U.S, 640, 80 U 
IQd. 1373. ■ 

Wash.—Yarbrouprh v. Puifh, 114 P. 
018, 63 Wash. 140, 33 3L..ll.A.,N.S., 
351. 

50 C.J. p 646 notos 64, 66. 

Directlon for mailing In ordor for 
publication see supra S 65 c (6) 
(b). 

Mandatory reqiiitrement 
Del.—Cantor v. Sachs, 162 A. 73, 18 
Del.Ch. 360. 

Only where servloe Is hy publica- 
tlon, and not porsonally, is tho re- 
auirement of mailing appllcable.— 


Brown V, Flotoher, H.Y., 231 F. 03, 
146 C,C.A. 280. 

Knowlcdge of defendanfs where- 
abouts 

Undor statuto providing for com- 
polllng appoaranco of nonrosidMnt 
dofondant by «oizlng hiB proporty 
jvncl glving notico to dofondant, court 
must oxact froiu complalnant soino 
showlng of whoro dofondant can bo 
found.—flantor v. Sachs, 162 A, 73, 
18 Dol.Ch. 350. 

Alias siunmons 

Whoro an alias summons Issuod 
in a CASO 1« a copy of the origlnal 
summons, tho mailing of a copy of 
tho origlnal is a substantlal compU- 
anco with a statuto roqulrlng a copy 
of tho summons to bo mallod to de¬ 
fendant.—1 Tarpold V. Doylo, 102 P, 
168, 16 Idaho 071. 

67. Okl.—StumpfC V. Price, 177 P. 
100, 74 Okl. 117. 

60 C.J. p 640 noto 07. 

Servioe held vold 

Service of process mado by ad- 
drosslng and mailing to two dofond- 
ants jointly at samo addrcss ono 
copy of petltion with copy of publi- 
cation notice attachod was void as to 
both,—Ross V. Thompson, 60 P.2d 
386, 174 Okl. 183. 

68. Oa.—Tow V. Hvans, 20 S.E1.2d 
922, 194 Ga. 160. 

60 C.J. P 547 noto 80. 

AlIldaTlts held not to xegnixe mail in g j 
Allegatlon in affldavit of nonresl-i 


dene,e for sorvlce by publication that 
defendant was believod to roside in 
anothor state did not requiro mailing 
of copy of summons and complalnt 
to defendant; and statobaent in at- 
terney's ailldavlt of Service that copy 
of summons and complalnt was mall- 
(«d to, and refused by, nonresid<mt 
defendant did not invalldate sorvlce 
by publication where it did not ap- 
poar whothor defendants residence 
was learnod of after copy of sum¬ 
mons and complalnt was mailed, or 
before or after Service by publica¬ 
tion was completed.—Oolllns v. 
Streits, 54 P.2d 264, 47 Arlz. 140. 
appeal dlsmissed 56 S.Ct 885, 298 U. 
S. 640, $0 X^.S3d. 1378. 

AJteruative sexvloe hy other method 
If dofendants whereabouts aro un¬ 
known, resort must be made to al- 
ternative Service by some method 
other than notice by mail.—Cantor v. 
Sachs, 162 A. 78, 18 Del.Ch. 350. 

66. Or.—^Felts V. Boyer» 144 P. 420, 
73 Or. 83. 

7a N.J.—^Englander v. Jaooby, 28 A. 
2d 202, 132 K.J.Ba. 336. 

71. IU.—Grlffln V. Cook County, IC 
3Sr.T0.2d 006, 369 111. 380, 118 A.L,.Il. 
1167. 

72. Okl.—Bradshaw v. Budaly, 217 
P.2d 522. 

73. Okl.—Bradshaw v. Budaly, su¬ 
pra. , 

74. Okl.—Bradshaw v. Eudaly, su¬ 
pra. 
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wise the substituted Service is void;'^^ and it must 
be mailed at a post office, as designated in the or- 
der.76 While some decisions have held that the 
deposit of a copy of the summons in a public mail 
or letter box established by the post office depart- 
ment is a sufficient compHance with a statute re- 
quiring mailing in a post office,it has also been 
held that such mailing is insufficienti^ 

Time of mailing, Where by statute the summons 
and complaint must be mailed to defendant “in pur- 
suance of the order of the court,” mailing before 
the order is made is ineffectuali^ If required to be 
deposited in a post office “forthwith,” the require- 
ment is satisfied by a deposit within a reasonable 
time®o which is to be determined from the facts 
and circumstances attending the casei^ 

By whom mailed. In the absence of some statu- 
tory provision to the contrary,*^ anyone competent 
to make the required proof thereof may deposit the 
notice in the post ofiice,^^ except probably the party 
himselfi^ 

Registration of niatter mailed. Where the mailing 
is ,made as required by statute, the fact that it was 


72 C.J.S. 

not registered in compliance with a nile of court is 
of no consequencei® 

Affidavit of mailing. Where an affidavit showing 
that a copy of the notice has been mailed to the last 
known address of defendant is made necessary, this 
requirement is considered to be jurisdictional, and 
on noncompliance therewith the court acquires no 

jurisdiction.86 

Necessity of actual receipt. When Service of 
process is made by mail, the deposit in the post 
office is the Service and actual receipt of the 
envelope containing a copy of the summons and 
complaint is not contemplated by the statute au- 
thorizing mailing in aid of publication.8® 

§ 79. Postmg in Addition to Publication 

Statutory requirements as to postlng In addition to 
publication must be complled with. 

The provisions of some statutes that in addition 
to publication a copy of the notice shall be posted 
on the courthouse door is a jurisdictional require¬ 
ment which must be complied with.^9 


PROCESS 


F. PRIVILEGES AND EXEMPTIONS 


§ 80. Witnesses and Suitors Generally 

a. Right to immunity in general 

b. As to residence or nonresidence in 

county 

c. As to county or state other than that 

in which action pending 

d. Basis, beneficial purpose, and personal 

nature of exemption 

e. Per sons entitled 


a. Right to Immunity in General 

(1) Witnesses 

(2) Suitors 

(3) Relationship between first and sec- 

ond cases 

(1) Witnesses 

Generally, witnesses in attendance on a court out- 
side the territoriai Jurisdiction of thelr residence are 


75. S.D.—Ryan v. Simpson, 132 N. 
yr. 691. 28 S.I>- 157. 

50 C.J. p 646 note 68. 

Reference to muniolpallty 
Place of residence within statute 
requiring- mailingr refers to munlci- 
pallty in which addressee lives or 
political subdivision where he srets 
his mail and not to house which he 
occuples as horne. 

Minn.—MaeLfeah v. Reynolds, 220 N. 

W. 435, 175 Mlnn. 112. 

OkL—Hecher v. Sadler, 64 P.2d 382, 
176 Okl. 34. 

76. N.T.—Smith v. Wells, 69 N.Y. 
600. 

50 C.J. jp 546 note 69. 

77. Okl.—^Hecker v. Sadler, 54 P.2d 
382, 176 Qkl. 34. 

78- N.Y.—Gay v. Ulrichs, 121 N.Y. 

S. 726, 136 App.Div. 809. 

50 aj. p 646 note 60 [a]. , 


**Post office,’’ ”braaoh post office,” "or 
post office statloiL” 

The mere fact that the box where* 
copy of summons was mailed was a 
mail hox authorized or maintained 
under the provisions of the United 
States postal laws dld not make it a 
*‘post office," *‘branch post office," 
or "post office station," to authorlze 
mailingr of copy of summons there, 
under statute.—Berman, Inc., v. 
American Pruit Distributingr Co. of 
Callfomia, 186 N.Y.S. 376. 114 Misc. 
345. 

79. Wis.—^Rockman v. Ackerman, 86 
N.W. 491, 109 Wis. 639. 

80. Or.—Colfax Bank v, Richardson, 
64 P. 359, 34 Or. 618, 76 Am.S.R. 
664. 

50 C.J. p 546 note 78. 

81. Dak.—Star v. Mahan, 30 N.W. 
169, 4 Dak. 213. 

N.Y.—^Van Wyck v. Hardy, 4 Abb. 
Dec. 496, 39 How.Pr. 392. 
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82. Ga.—Williams v. Batten, 119 S. 
B. 709, 166 Gku 620. 

50 C.J. p 646 note 70. 

83. Cal.—^Anderson v. Goff, 13 P. 73, 
72 Cal. 66, 1 Am.S.R, 84. 

60 C.J. p 646 note 71. 

84. Or.—Colfax Bank v. Richardson, 
64 P. 369, 34 Or. 618, 76 Am.S.R. 
664. 

85. Cal.—Hubert v. Hubert, 178 P. 
2d 15, 78 Cal.App.2d 498. 

60 C.J. p 546 note 74. 

86. D.C.—^Thompson v. Tanner, 287 
P. 980, 63 App.D.C. 3. 

60 C.J. p 546 note 76. 

87. N.Y.—^In re Rowley^s Will, 186 
N.Y.S. 666, 114 Misc. 376. 

88. Cal.—^Hubert v. Hubert, 178 P. 
2d 16, 78 Cal.App.2d 498. 

89. Pia.—Laflin v. Gato, 39 So. 59, 
60 Pia. 668. 

60 C.J, p 647 note 8A 
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immune trom Service of civll process whJle attending 
court and for a reasonable time before and after In golng 
to, and returning from, court. 

It is almost universally recognized,^® subject to 
the exception discussed infra subdivision a (3) of 
this section, that witnesses in attendance on a court 
outside the territorial jurisdiction of their residcnce 
are immune from Service of civil process, while at¬ 
tending court, and for a reasonable time before and 
after, in going to court and returning to their 
homes;*^ and this immunity is not takcn away by a 
statute prohibiting arrest of persons attending courts 
as witnesscs.®2 Xhe exemption from Service of 
process has been held to preclude attachment of the 
books, clothing, and other personal effects of a 
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witness.®* 

The rule applies without regard to the character 
of the defense which the witness may set up.^^^ 
Moreover, the immunity conferred by it is not af- 
fected by the fact that the witnesses have some 
interest in the action;^® and this is true even in a 
jurisdiction where a nonrcsident plaintiff is held 
not exempt from Service of civil process.®® Fur- 
thermore, the immunity is not limited to witnesses 
necessarily in attendance,since it is sufficient that 
they act in good faith in attending on the court 
foi* the purposc of giving testimony as required,^® 
and they should not be required to determine wheth- 
er or not their attendance is actually necessary,®® 


sa Va.—Wheeler v. Flintoff, 169 S. 
B. 112, 156 Va. 923. 

21 ^ XJ.S.—^Durst V. Tautges, Wlldor 
& McDonald, C.C.A.Wis., 44 P.2d 
507, 71 A.L4.R. 1394—MofCctt v. 

Arabian American 011 Co., D.C.N". 
T., 8 F.R.D. 566. 

Cal.—^Murrey v. Murrey, 16 P.2d 741, 
216 Cal. 707, 85 A.L.R. 1335, cer¬ 
tiorari denied 63 S.Ct. 658, 289 U.S. 
740, 77 L.Bd. 1487—^Franklln v. Su¬ 
perior Court In and for San l^Van- 
cisco County, App., 220 P.2d 8— 
Corpus jnrls olted in Gerard v. Su¬ 
perior Court in and lor bos Au- 
geles County, 206 r.2d 109, 111, 01 
Cal.App.2d 649—^Von Kosler v. Su¬ 
perior Court In and for Los An- 
geles County, 292 P. 644, 109 Cal. 
App. 89. 

D.C.—Corpus JUris guoted in Hol- 
lldge V. Crumplor, 72 F.2d 381, 382, 
63 App.D.C. 330. 

Fla.—State ex rei. Cox v. Adams, 4 
So.2d 467, 148 Fla. 426—Rorick v, 
Chancey, 178 So. 112, 130 Fla. 442, 
adhered to 195 So. 418, 142 Fla. 
290. 

lowa.—Corpus gttris dted in blngo 

V. Relchcnbach Land Co., 279 N. 

W. 121, 123, 225 lowa 112—^Mosoley 
* V. Rlcks, 274 N.W. 23, 223 Xowa 

1038— Kelly V. Shafer, 239 N.W. 
647, 213 lowa 792 —^Northwofitorn 
Casualty & Surety Co. v. Conaway, 
230 N.W. 548, 210 lowa 126, 68 
A.Li.R. 1465. 

Md.—^Margos v. Moroudaja, 40 A.2d 
816, 184 Md. 382. 

Mont.—State ex rei. American baiin- 
dry Machinery Co. v. Socond Judi- 
clal DIhI. Court in and for Sil ver 
Bow County, 41 P.2d 26, 98 Mont. 
278, certiorari denied Second Ju- 
dicial Court of Montana v. State 
of Montana, 66 S.Ct. 666, 295 XJ.S. 
744, 79 L.Bd. 1690—State ex rei. 
Ellan V. Dlstrict Court of Blghth 
Judicial DJst. in and for Cascade 
County, 33 P.2d 626, 97 Mont 160, 
03 A.L.R. 8G5. 

N.J.—Rlewold V. Rlewold, 188 A. 72, 
121 N.J.Bq. 134—Brown v. Brown, 
166 A, 643, 112 N.J.Eq. 600—Bask- 


ervllle v. Kofsky, 13 A.2d 662, 18 | 
N.J.Misc. 326. 

K.Y.—Chase Nat Bank of ‘ City of 
Now York V. Turner, 199 N.B. 636, 
2G9 N.Y. 807, amendment of remit¬ 
titur denied 3 N.B.2d 469, 271 N.Y. 
634—^Now Bngland Industries v. 
Marglottl, 60 N.Y.S.2d 430, 270 

App.Dlv. 488, aillrmed 70 N.B.2d 
640, 296 N.Y. 722—Oilmore v. GU- 
more, 68 N.Y.S.2d 660, ISB Misc. 
535—Stern v. Worth, 4 N.Y.S.2d 
393, 167 MIsc. 605*-In re Vamva- 
klH, 99 N.y.S.2d 406—Block v. 
Block, 91 N.Y.S.2d 577—Cattano v. 
Holt, 73 N.Y.S.Sd 18—Kroiger v. 
Kretger, 71 N.Y,S.2d 448, afflrmod 
72 N.Y,S.2d 403, 272 App.Dlv. 880, 
appoal dismJHSCd 76 N.Ifl.2d 629, 
207 N.Y. 616, appeal denied 75 N. 
Y.S.2d 291. 272 App.Div. 1063— 
Cobb V. WinJama, 47 N.Y.S.2d 66, 
reversod on other grounds 63 N.Y. 
S.2a 250. 183 Misc. 868. 

N.C.—Haro v. Hare, 46 S.E.2d 840, 
228 N.C. 740—Bangle v, Wobb, 17 
S.m2d 613, 220 N.C. 428. 

Ohlo,—Roos V. H. W. Roos Co., 28 
N.X£l.2d 1008, 64 Ohlo App. 464. 
Okl.—HarrJfl Foundation v. Dlstrlct 
Court of Pottawatomie County, 168 
P.2d 976, 196 Okl. 222, 162 A.Li.R. 
272. 

Pa.—Crusco v. Strunk Steel Co., 74 
i A.2d 142, 366 Pa. 326—Alllson v. 
Allison, 46 Pa.Dist & Co. 408, 68 
Montg.Co. 311—^Pugsley v. 
Strauch, Com.Pl., 81 Luz.Leg.Reg. 
859. 

S.C.—Dyar v. Georgia Power Co., 176 
S.m 711, 173 S.C. 627. 

Tenn.—Cotton v. Frazler, 96 S.W.2d 
46, 170 Teiln. 301—Ballard v. 

Ilutchinson, 87 S.W.2d 1017, 160 
Tenn. 370—^Anderson v. Atklns, 29 
S.W.2d 248, 161 Tonn. 137. 

Va.—^Wlieeler v. Flintoff, 169 S.B, 
112, 166 Va. 923. 

W.Va.—^Fisher v. Bouchelle, '61 S.E. 
2d 306. 

60 C.J. p 647 note 87. 

Against whom process may Issue see 
supra § 7. 

iPrlvileges and exomptlons with re- 
111 a 


spect to Service of olvll pi^cess 
where fodoral courts involved see 
Federal Courts S 124 f. 

Service of process on nonresldent 
within Jurisdiction • generally see 
supra § 32 c. 

!nie term ^^issiAeuoe” as used in 
the statement of this rule has been 
held to mean the some as cltlz^nship 
or domiclle.—^Brown v, Brown, 166 
A. 643, 112 N.J.Bq. 600—Morgan v. 
Morgan, 188 A. 268, 16 N.J.Misc. 101. 
afllrmed 102 A. 608, 122 N.J.Bq. 2. 

92. N.C.—Oooper v. Wyman, 29 S. 
B. 947, 122 N.C. 784, 65 Am.S.Xt 
731. 

50 C.J. P 547 note 88. 

93. N.C,—Winder v. Pennlman, 106 
S.B. .884, 181 N.C. 7. 

94. D.C.—Coxima JUxls quoted lu 
Hollldge V. Crumpler, 72 F.2d 381, 
382, 63 APP.D.C. 330. 

60 C.J. p 648 note 91. 

95. D.C.—Corpus Juris quoted Iu 
XXollJdge V. Crumplor, 72 F.2d 881» 
382, 63 App.D.C. 330. 

60 CJ. P 648 note 92. 

AsBlstiiig aon and testifyiag 
Nonresldent who came Into Jurls- 
diotiou for purpose of assisting Iils 
son, also a nonresldent, and of tes- 
tlfying, If necessary, on charge of 
Bon*8 reckless driving, was held Im- 
muno, together wlth son, from Serv¬ 
ice of process while he and son were 
in court waitlng for case to be 
called.—^XXollidge v. Crumpler, 72 F. 
2d 381, 63 APP.D.C. 330. 

96. Conn,—Ohittenden v. Carter, 74 
A. 884, 82 Conn. 686, 18 Ann.Cas. 
126. 

97. D.C.—Corpua Juris quoted Iu 
Hollldge V. Cruiripler, 72 F.2d 381* 
382, 63 App.D.C. 880. 

Wls.—Harvey v. Harvey, 226 N.W. 
703, 199 Wls. 212.;' 

98. D.C.—Corpus Jnrls' quoted in 

Hollidge V. Crumpler, 72 F.2d 381, 
'382, 63 App.D.C: 380. ".,* 

Wis.—^Harvey v. Harvey, 226 N.W. 
708, 199 Wls. 212. 

99. D.C.—Corpus Juris quoted iu 
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Voluntary or suhpoenaed witnesses. In the ab- 
sence of express statute controlling the matter,i the 
rule has generally been held to apply with equal 
force whether the witnesses are voluntary or sub- 
poenaed witnesses ;2 but it has also been held that 
the rule is limited to persons who enter the state as 
witnesses voluntarily.3 

(2) Suitors 

It Is the majorfty rule that suitors In attendance In 
a court outside the territorlal JurIsdIctIon of thelr resl- 
dence are Immune from Service of civii process while 
attending court and for a reasonable time before and 
after in golng to, and returning from, court. 

The courts are not in harmony on the question 
whether suitors coming within the jurisdiction of 
the court are immune from Service of process.** In 
the majority of jurisdictions, the rule is now es- 


tablished that, like witnesses, suitors, in attendance 
in a court outside the territorial jurisdiction of 
their residence, are, subject to the exception dis- 
cussed infra subdivision a (3) of this section, im¬ 
mune from Service of civii process, while attending 
court, and for a reasonable time before and after, 
in going to court and in returning to their homes.^ 
In jurisdictions where the majority rule prevails, 
although an examination of the decisions shows 
that the party to whom the exemption was in most 
cases allowed was defendant, yet where the question 
has been directly raised it has been almost uniformly 
held that the exemption extends to plaintiffs as well 
as defendants;® and, accordingly, it has been held 
that the exemption should apply to one who comes 
into the state for the purpose of filing an action.^ 
On the other hand, in a limited number of jurisdic- 


Hollidge V. Crumpler, 72 F.2d 381, 
382, 63 APP.D.C. 330. 

Wls.—^Harvey v. Harvey, 226 N‘.W. 
703, 199 Wis. 212. 

1- S.D.—^Malloy v. Brewer, 64 IT.W. 

1120, 7 S.D. 687, 68 Am.S.R. 866. 
50 C.J. p 547 note 89. 

2. D.C.—Oorpns Joxls guoted in 

Hollidgre V. Crumpler, 72 F.2d 381, 
882. 63 App-D.C. 330. 

Okl.—^BCarris Foundation v. Dlstrict 
Court of pottawatomie County, 163 
P.2d 976. 196 Okl. 222, 162 A.Ii.H. 
272. 

Tenn.—Cotton v. Frazier, 95 S.W.2d 
46, 170 Tenn. SOI. 

50 C.J. P 547 note 90. 

3. N.T.—^New England Industries v. 
Marg-iottl, 60 N.Y.S.2d 63. 185 Mlsc. 
845, afflrmed 60 N.T.S.2d 430, 270 
App.Dlv. 488, afflrmed 70 N.B.2d 
640, 296 N.T. 722—^Krelger v. Krei- 
ger, 71 N.Y.S.2d 448, afflrmed 72 N. 
Y.S.2d 403, 272 App.I>iv. 880, ap- 
peal dlsmlssed 76 N.E.2d 629, 297 
N.Y. 616, appeal denled 76 N.Y.S. 
2d 291. 272 App.Dlv. 1063. 

60 C.J. p 647 note 90 [a]. 

4. Va.—Wheeler v. Flintolf, 169 S.B. 
112, 166 Va. 923. 

5. U.S.—^Durst V. Tautges, Wilder & 
McDonald. C.CJLWis., 44 F.2d 607. 
71 A.L.B. 1394—Corpus Juris dted 
in Hardle v. Bryson, D.C.Mo., 44 F. 
Supp. 67. 70—^MofCett v. Arabian 
American Oil Co., D.C.N.T., 8 F.R. 
D. 566. 

Ark.—^Barnes v. Moore, 229 S.W.2d 
492. 

Cal.—^Murrey v. Murrey, 16 P.2d 741, 
216 Cal. 707, 86 A.L.R, 1335, cer¬ 
tiorari denied 53 S.Ct. 658, 289 U. 
S. 740, 77 L,Ed. 1487—Pranklin v. 
Superior Court in and for San 
Franciaco County, App.. 220 P.2d 8 
—Gtorard v. Superior Court in and 
for Dos Angeles County, 206 P.2d 
109. 91 Cal.App.2d 649. 


D.C.—^Hollidge v. Crumpler, 72 F.2d 
381. 63 APP.D.C. 830. 

Fla.—Corpus Juris dted in State ex 
rei. Cox V. Adams, 4 So.2d 467, 468, 
148 Fla. 426—Corpus Juris dted 
In Rorick v. Cbancey, 178 So. 112, 
116. 130 Fla. 442, adhered to 196 
So. 418, 142 Fla. 290. 

lowa.—^Prink v. Clark, 285 N.W. 681, 
226 lowa 1012—Corpus Juris dted 
In Lingo v. Keichenbach Land Co., 
279 N.W. 121, 123, 225 lowa 112— 
Moseley v. Ricks, 274 N.W. 23, 223 
lowa 1038—Nortkweatern Casual- 
ty & Surety Co. v. Conaway, 280 
N.W. 648, 210 lowa 126, 68 A.L.R. 
1466. 

Md.—^Margos v. Moroudas, 40 A.2d 
816, 184 Md. 362. 

Midi.—Corpus Juris dted In Gist v. 
Bomey, 32 N.W.2d 481, 482, 321 
Midi. 367. 

Miss.—Corpus Juris quoted In Amett 
v. Caro! C. & Fred R. Smith, Inc., 
145 So. 638, 639. 166 Miss. 63. 

Mont.—State ex rei. Bllan v. District 
Court of Eighth Judicial Dist. in 
and for Cascade County, 33 P.2d 
626. 97 Mont 160, 93 A.L.R. 866. 

N.J.—^Morgan v. Morgan, 192 A. 608, 
122 N.J.Eq. 2—^Riewold v. Riewold, 
188 A. 72, 121 N.J.Eq. 134—Brown 
V. Brown, 165 A. 643, 112 N.J.Eq. 
600—^Kutsdiinski v. Kutschinski, 
164 A. 5^0, 112 N.J.Eq. 341—Golde 
V. Golde, 166 A. 677, 108 N.J.Eq. 
619—^Younger v. Tounger, 69 A2d 
219, 6 N.J.Super. 371—Baskerville 
V. Kofsky. 13 A.2d 662, 18 NJ. 
Misc. 825. 

N.Y.—Chase Nat Bank of City of 
New York v. Turner, 199 N.E. 636, 
269 N.T. 397, amendment of remit¬ 
titur denied 3 N.E.2d 459, 271 N.T. 

634— New England Industries v. 
Margiotti, 60 N.T.S.2d 480, 270 
App.Div. 488, afflrmed 70 N.E.2d 
640, 296 N.Y. 722—Gilmore v. Gil- 
more, 68 N.Y.S.2d 666, 186 Misc, 

635— Stern v. Worth, 4 N.T.S.2d 
392, 167 Misc. 606—^In re Vamva- 
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kis, 99 NY.S.2d 406—Block v. 
Block, 91 N.T.S.2d 677—Cattano v. 
Holt 73 N.Y.S.2d 18—Kreiger v. 
Kreiger, 71 N.T.S.2d 448, afflrmed 
72 N.T.S.2d 403, 272 App.Div. 880, 
appeal dismissed 76 N.E.2d 629, 
297 N.Y. 616, appeal denied 76 N. 
Y.S.2d 291, 272 App.Div. 1053— 
Cohen v. Lindstrom, 47 N.Y.S.2d 
734, afflrmed 60 N.Y.S.2d 167, 268 
App.Div. 766. 

N.C.—^Hare v. Hare, 46 S.E.2d 840, 
228 N.C. 740. 

Okl.—^Harris Foundation v. District 
Court of Pottawatomie County, 163 
P.2d 976, 196 Okl. 222, 162 A.L.R. 
272. 

Pa.—Crusco v. Strunk Steel Co., 74 
A.2d 142, 366 Pa. 326—Luch v. 
Loughry, 21 Pa.Dist & Co. 140, 14 
W6Lsh.Co. 108—^Bowen v. Baker, 
Com.Pl., 20 Leh.L.J. 9. 

5. C.—^Dyar v. Georgia Power Co., 176 
S.E. 711, 173 S.C. 627. 

Tenn.—Cotton v. Frazier, 95 S.W.2d 
46, 170 Tenn. 801—^Ballard v. 

Hutchlnson, 87 S.W.2d 1017, 169 
Tenn. 370—Anderson v. Atklns, 29 
S.W.2d 248, 161 Tenn. 137. 

W.Va.—^Fisher v. Bouchelle, 61 S.E. 
2d 306. 

50 C.J. p 648 notes 98, 99. 

6. Cal.—^Pranklin v. Superior Court 
in and for San Francisco County, 
App,, 220 P.2d 8. 

Md.—^Margos v. Moroudas, 40 A.2d 
816, 184 Md. 362. 

N.T.—^Block V. Block, 91 N.T.S.2d 
677. 

Tenn.—Cotton v. Frazier, 96 S.W.2d 
46, 170 Tenn. 301—Ballard v. 

Hutchinson, 87 S.W.2d 1017, 169 
Tenn. 870—Anderson v. Atkins, 29 
S.W.2d 248, 161 Tenn. 137. 

50 C.J. p 549 note 7. 

7. Cal.—^Pranklin v. Superior Court 
in and for San Francisco County, 
App., 220 P.2d 8. 

N.Y.—^In re Vamvakls, 99 N.T.S.2d 
406. 
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tions the reverse of the majority rule above stated 
is true, the courts holding without qualification that 
nonrcsident suitors are undor no circumstances cn- 
titled to immunity from scrvicc of civil process.^ 
Morcover, thcre is yet a third class of jufisdictions, 
whcre neither the majority nor minority nile scems 
to have been dcfinitcly adoptcd, it being: hcld in 
thcsc jurisdictions that a plaintifT who is a nonrcsi¬ 
dent of the jurisdiction in which he brings suit is 
not entitlcd to immunity from Service of civil proc- 
cess;® and in some of thcsc jurisdictions the courts 
seem to intimate that excmption from scrvicc of 
civil process should bc dcnicd to all suitors, wlieth- 
er plaintiffs or defendants,!^ whilc in anothcr juris- 
dictiott expressions are uscd from which it may be 
inferred that the court would extend immunity to 
defendants under some circumstances 

Attendance voluntarily or by compulsion, To en- 
title a suitor to excmption, it is not ncccssary that 
a subpoena should have been scrvcd ou himji^ and, 
in fact, it has been hcld to bc csscntial that lic enter 
the state voluntarilyA^ In dcteniiiiiing whether a 
nonresidcnt has acted or appearcd vohmtarily or 
by compulsion in response to a court order, the 
terms and purpose .of the order, and the pcnalty 
which may resuit from failure to comply with it, 


must be considered.1^ 

(3) Relationship between First and Second 
Cases 

The Immunity of nonresldent witnesses and suitors 
does not generally apply to process issued In the very 
cause for which they entered the Jurisdiction, or In an- 
other cause which Is in aid of, or Incidental to, or con- 
nected wIth, the orlginal suit. 

The rule that nonrcsident witnesses or suitors 
are exempt from Service of process has been hcld 
not to apply to process issued in the very cause 
for which they entered the jurisdiction, or in an- 
other cause which is in aid of, or incidental to, 
or connccted with, the original suit, as where it in¬ 
volves the same parties and subject matter,!® par- 
ticularly whcre the objecting party was the plain- 
tiff in the original suit which hc entered the ju¬ 
risdiction to prosecute,!® since the granting of an 
excmption in such circumstances would obstruet 
rather than expedite the administration of justicc in 
the casc.!*^ However, this exception to the rule is 
not univcrsally recognized, and in some jurisdictions 
it is immaterial that the sccond case involvcd the 
same parties and subjcct matter.!® In any event 
thcre can bc no exception to the rule whcre the two 
cases are separate and distinet,!® 


8. III.—Cannata v. Whlte Owl Ex¬ 
press, 89 N.m2d 56, 389 IlhApp. 79 
—American Industrlal Flnanco 
Corporation v. Shola, 279 111.App, 
45. 

Mo.—^Mertens V. MoMahon, 66 S.W.2d 
127, 334 Mo. 176, 93 A.r/.R. 1286. 

50 C.J. p 549 note 8. 

Service by Invelgllnff or entlclnsr 
nonresldent Into Jurisdiction of 
court 806 supra S 29* 

9. Nev,—Tledomann v. Tledemann, 
129 P. 813, 35 Kev. 269. 

50 C.J. p 649 note 10. 

10. Idaho.—Guynn v. McDaneld, 48 
P. 74, 4 Idaho 605, 96 Am.S.E. 168. 

50 C.X p 660 note 11. 

11. Nev.—^Tledomann v. Tledemann, 
129 P. 813, 86 Nev. 269. 

50 C.J. p 5D0 noto 12. 

13. Okl.—Harris Foundation v. Dla- 
trlct Court of Pottawatomie Coun- 
ty, 163 P.2d 976, 196 Okl. 222. 162 
A.UK. 272. 

50 C.J. p 549 note 1. 

13. N.Y .—Now Bnffland Industrios 
V. Margiottl, 60 N.T.S.2d 63, 186 
Mlsc. 846, amrrned 60 N.Y.S.2d 430, 
270 App.Div. 488, afllrmed 70 N.B. 
2d 640, 296 N.Y. 722—Kroiger v. 
Krelger, 71 N.Y.S.2d 448, anirmod 
72 N.Y.S.2d 403, 272 App.r>lv. 880, 
appeal dlsmlssed 76 N.B.2d 629, 
297 N.Y. 616, appoal denied 76 N. 
Y,S.2d 291, 272 APP.Dlv, 1068. 

14. N.Y.—New Hngland Industries 
r. Margiottl, 60 N.Y.S.2d 68, 186 


Miso. 846, amrrned 60 NY.S.2d 430, 
270 App.IMv. 488, alllrmod 70 N.M. 
2d 640, 296 N.Y. 722. 

Appearanoe held voluntary 
A nonrcsident defendant In anoth- 
er action, appearing to be examined 
boforo trial pursuant to court ordor 
whloh was not sorved on defendant, 
was not subject to punlshmont for 
contompt of court or Imprisonmont 
or flno for failure to appear, and 
henco his appearanoe was voluntary 
and ho was privilegod from aervlco 
of process as a defendant in the In¬ 
stant action, notwithstandlng de¬ 
fendant made his appearanoe In tho 
other action to protect himseJf 
agalnst tho posslble ontry of Judg- 
xnwnt against him.—^New Iftngland 
Industries v, Margiottl, supra. 

15. TJ.S.—^Lamb v. Schmitt, Miss., 62 
S.Ct. 317, 286 U.S. 222, 76 L.Bd. 
720—^Moffett V. Arablan American 
011 Co., r).O.N.Y., 8 F.R.D. 666. 
N.Y,—Caldwell v. Caldwell, 70 N.Y.S. 

2d 601, 189 Miso. 846. 

Dlsmlssal or nonsult of prevlons ao- 
tlon 

(1) Defendants were not Immune 
from Service of process whlle at- 
tending trial of provlous action, 
which plalntlfC dlsmlssed because of 
wltness' absence.—Central Farmers' 
Trust Co. V. llorick, C.C.A.Fla., 67 F. 
2d 664, certiorari denied Borick v. 
Central Farmers' Trust Co., 68 S.Ct. 
17, 287 U.S. 616, 77 L.Bd. 636. 
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(2) A nonresldent was not Im- 
muno from Service of process whlle 
attending trial of previous action in 
which plalntilY took a voluntary non- 
sult on donial of a motlon for con- 
tlnuance, where tho seoond suit was 
In fact the same action based on the 
same faets.—Sanders v. Smlth. 20 
S0.2d 663, 197 Mlss. 804. 

16. Cal.—^Ilom V. Superior Court In 
and for Dos Angoles County, 210 
P.2d 618, 94 Cal.App.2d 283—Von 
Kesler v. Superior Court In and for 
Los Angelos County, 292 P. 644. 
109 Cal.App. 39. 

60 C.J. p 560 note 18. 

17. U.S,—Lamb v. Schmitt, Mlss., 
62 S.Ct. 317, 819, 286 U.S. 222, 76 
D.Bd. 720. 

**The test is whether the Immuni¬ 
ty Itself, If allowed, would so ob¬ 
struet judiolal administration in the 
very cause for the protectlon of 
which it Is Invokod as to justlfy 
wlthholdlng It."—^Damb v. Schmitt, 
supra. 

18. Tenn.—^Ballard v. Hutchihson, 
87 S.W.2d 1017, 169 Tenn. 370— 
Purnell v, Morton Live Stock Co., 
1 S.W.2d 1013, 166 Tenn. 883. 

19. Mlch.—Grundy v. Reflor, 20 N. 
W.2d 261, 812 Mlch. 428. 

Cases held separate and dlstinot 
(1) The exception to the rule as to 
immunity from Service of process 
was held not to apply where the sec¬ 
ond case» whlle arlsing from the 
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b. As to Sesidence or Ifonresidence in County 

In most Jurisdictions the fmmunity from process of 
nonresidents applles to witnesses or sultors, who, al- 
though resfdents of the state, are nonresidents of the 
county in whlch they are attending court. 

The weight of authority is to the effect that the 
general rule of immunity from civil process for 
witnesses attending court, stated supra subdivision 
a (1) of this section, applies with equal force and 
effect to witnesses resident of the state attending 
court in a couniy other than that in which they 
reside,2® although in some jurisdictions immunity 
to such witnesses has either been denied or limited 
by statute or judicial decision.^^ Generally, the 
immunity applies even though they are attending 
voluntarily and not in obedience to a subpoena;^^ 
but in some jurisdictions the nile is stated to be 
that a person in a county other than that of his legal 
residence cannot be legally served with process 
therein if he is in such county in obedience to legal 


process or its equivalent.23 

Suitors. In jurisdictions where the inajority rule 
respecting immunity of suitors jn attendance in a 
court outside the territorial jurisdiction of their 
residence, discussed supra subdivision a (2) of 
this section, prevails, it has generally been held 
that a resident of a state who attends court as a 
litigant in a county other than that of his residence 
is privileged from the Service of summons in an ac- 
tion brought in that county.24 However, in some 
jurisdictions no immunity is granted to a suitor who 
is a nonresident of the county in which the proceed- 
ings are had;25 and this is true where the question 
is regarded as essentially one of venue rather than 
of validity of Service,^6 so that the< immunity or 
remedy in the case of such Service is merely partial' 
or conditional in that the court may, in its discre- 
tion, grant a change of venue^^ if defendant is 

greatly inconvenienced.28 


same set of • facts. was essentlaJly 
different in that the prior case was 
brought in a court of limited Juris¬ 
diction for the sum of flve hundred 
dollars while the second case was in 
a court of general Jurisdiction for 
the sum of flve thousand dollars, 
in that the prior case was for inju¬ 
ries to property only while the sec¬ 
ond case was for injuries to the per¬ 
son as well, and in that the prior 
case was against an individual de¬ 
fendant while In the second case his 
corporate employer w^s also made 
defendant.—Cotton v. Prazier, 95 S. 
■W.2d 46, 170 Tenn. 301- 

(2) An action against 'a nonresi¬ 
dent for Services rendered eia ac- 
countants was not sh^own to be cor- 
related to action brought in the state 
by the nonresident against third per- 
sons for cancellatlon of shares of 
stock to the extent as. to Justify the 
Service of process on npnresident 
while in the state conferring with 
his attorneys in connectlon with the 
suit brought'by nonresident.-r-Grrun- 
dy V. Reflor, 20 N.*W.2d 261. 312 
Mlch. 428. 

dO. Mlch.—Meyers v. Barlock. 275 

N.W, 666, 281 Mich. 629. 

Okl.—Stumpf V. Pederson, 64 P.2d 

1036, 176 Okl. 136. 

Tenn.—Cotton v. Pr^er, 96 S.W.2d 

45. 170 Tenn. 801. 

W.Va.—Plsher v, Bouchelle, 61 S.E. 

2d 305. 

60 C.J. p 660 note 15. 

Xn XTew York 

(1) It hsB not been deflnitely set- 
tled by the court of appeals wheth- 
er a party or wltness attending in 
a county other than' that -of his res¬ 
idence is immune from Service of 
civil process.—.-Oorpiur oruTls guoted 
la Palazzo V. Conforti, 60 N.T.S.2d 
706, 707—60 €jJ. p 660 note 17 [c]. 


(2) Some of the lower courts ap- 
parently lay down the doctrine with- 
out qualiflcation that a witness at¬ 
tending a trial in a county other 
than that of his residence is not en- 
tltled to Immunity from Service.— 
Prisble v, Young, 11 Hun 474—- 
Pletcher v. Pranko, 16 N.T.S. 674, 
21 JNr.T.Clv.Proc. 36. 

(3) Others hold that a witness 
who attends a trial or proceeding in 
a county other than that of his res¬ 
idence Is exempt from Service of 
process, by ,a*.court of that county.— 
Palazzo V. Conforti, 60 N.Y.S.2d 706 
—60 C.J. ,P 560 note 17 [c] (3), (4). 

21. Mo.—Christlan v. Williams, 20 
S.W. 96, 111 Mo. 429. 

60 'C.J. P 660 note 17. 

22. Mlch.—^Meyers v. Barlock, 276 
X.W. 666, 281 Mich. 629. 

Tenn.—Cotton v. Prazier, 96 S.W.2d 
46, 170 Tenn. 301. 

50 C.J. p 660 note 16. 

23. W.Va.—^Fisher v. Bouchelle, 61 
. S.E.2d 306—Morris v, Calhoun, 196 

S.B. 341, 119 W.Va. 603. 

SentenoixLg or oonunltnient held &ot 
‘‘process" 

(1) Neither the sentence for mis- 
demeanor nor the temporary commit- 
ment delivered to the jailer along 
with the prisoner and reciting the 
date and the length of the sentence 
and the amount of fine imposed, is 
“process” wlthin meaning of the im¬ 
munity rule sp that Service of proc¬ 
ess in other Utlgation on the defend¬ 
ant while In the county jall serving 
sentence Is valid.—State ex rei. God- 
by -v. Chambers, 42 S.B.2d 266, 130 
W.Va 115. 

(2) Conflnement in prison as af- 
fcctlng right to Immunity see infra 
§ 82. 


24. Mlch.—^Meyers v. Barlock, 275- 
M.W. 666, 281 Mlch. 629. 

Miss.—Corpus aUrls quoted In Arnett 
V. Cerol C. & Pred R. Smith, Inc., 

. 145 So. 638, 640, 166 Miss. 53. 

N.Y.—Singer v. Relsing, 276 N.T.S. 
714, 154 Misc. 239. 

Okl.—State 'ex rei. Splgner v. Supe¬ 
rior Court of Okmulgee County, 64 
P.2d 317, 176 Okl. 632. 

Tenn.—Cotton v. Prazier, 96 S.W.2d 
46, 170 Tenn. ,301. 

60 C.J. p 561 note 19. 

25. 111.—Sbertoli v. Clark, 263 III. 
App. 66—^Lewis v. Schwinn, 71 111. 
App. 266. 

60 C.J. p 551 note 20. 

Service by inveigling or enticing 
nonresident Into jurisdiction of 
court see supra $ 89. 

26. N.J.—Morgan v. Morgan, 192 A. 

608, 122 ■ N.JT.Eq. 2—Brown * v. 

Brown, 166 A. 643, 112 IST-J-Eq. 600* 
—Kutschinski v. Kutschlnskl, 164 
A, 56P, 112 lsr.J.Ea. 341—Allen v. 
Plowman, 183 A. 899, 14 N.J.Misc. 
261. 

27. N.J.—Brown v. Brown. 166 A. 
C43, 112 N.J.Eq. 600. 

Bemedy in partloular oase 
Where by statute a nonresident 
of a county may be compelled to- 
come into a court of the county by 
process, it has been held that Serv¬ 
ice on a witness .or party residing 
in another county is not a nullity, 
but that the court will control the 
Service, and either set it aslde or 
change the venue arising from such 
Service, or otherwlse remedy any 
special disadvantage which such 
Service entails upon the party.— 
Massey v. Coi ville, 46 N.J.Law 119^ 
46 Am.R. 764—50 C.J. I) 661 note 28. 

28. N.J.—^AJlen V. Plowman, 133 A* 
899, 14 N.J.Misc. 251. 
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In countics in which laiincsscs or parties reside. , state to another by the most direct route are entitled 


In the abscnce of statute providing otherwisc,^» 
witncsscs and suitors attending court in counties of 
their residencc are not entitled to immunity from 
Service of civil process.®® 

e. As to Gomity or State Other than That iu 
Which Aetion Peuding 

Authoritles differ as to whether nonresident wltnesses 
or suitors are immune from servIce of process whlle pass- 
Ing through another Jurisdiction in going tO| or return- 
Ing from, court. 

According to some decisions nonrcsidcnts of the 
state who come into the state to attend trial of a 
cause in which they are suitors are protected from 
Service of civil process of a state through which 
they have to pass in coming from, or returning to, 
their horaes, as well as from the process of the state 
in which the cause is tried but there is also au- 
thority directly to the contrary of this proposition, 
the view bcing taken that witncsscs and suitors are 
not exempt from Service of civil process in aiiy 
jurisdiction other than that in which their attend- 
ance as such is required.^^ ^ has been hcld that 
suitors or witncsscs going from onc county in a 


to claim exemption from Service of process while 
passing through any intermediate county.^^ 

d. Basis, Beneficial Puxpose, and Feorsonal Na¬ 
ture of Exemption 

The exemption of nonresident wltnesses or suitors 
from Service of process rests on grounds of public policy 
and due administratlon of Justice, and, while persona! 
In its nature, is for the benefit of the court rather than of 
wltnesses and parties. 

The privilege of immunity froiri Service of civil 
process extended to nonresident witnesses and suit¬ 
ors is a very ancient one.®^ Stemming from the 
common law,^^ it has dcvcloped gradually in a na- 
tural order to its present force and effect,3C and is 
not dependent on statutory law.®*^ It is an exception 
to the general rule that a creditor may subject his 
debtor to Service in whatever jurisdiction he finds 
him.38 

The exemption rests on grounds of public policy3^ 
and the due administration of justice,which re¬ 
quire that every reasonahle method of ascertaining 
the wholc truth in matters before the court should 
bc open to the court,.^^ since the court would bc 


Ko laooiLVsiilsaos show». 

N.J.—^Allen V. Plowman, supra, 
fl9. Ohlo,—Barber v. Knowlsa, 82 N. 
B. 10G5, 77 Ohlo $t. 81, 14 L.R.A., 
N.S., CG2, 11 Ann.Cas. 1144. 

60 C.J. p 551 note 24. 

30. W.ya.—Oorpns Jturls anoted in 
Fisher ▼. Bouchelle, 61 S.H],2(1 805, 
308. 

60 C.J. P 551 nota 25. 

Bule llmitad to iioiiresideii.ts 
The rulo of Immunity which pro- 
toets defendant A from nervice of clv- 
11 process while attendln» couris an 
litigant or wltnens should be applled 
to those canes whore, but for re- 
Qulrement of attondance on court, 
defendant, a nonresident, would not 
be roQulred to como into «tate, or a 
defendant reslding In another county 
would not be requlred to como Into 
county whore ca-uno of action arose 
and thereby bc ablo to avold sorvl<‘.o 
of process in county In which ce uso 
of action arose.—Fisher v. BoucIkjIIo, 
W.Va,, 61 S.B3.2d 305. 

81, Tenn.—Sofge v, Lowe, 176 S.W. 
106, l8l Tenn. 626, L.R.A.IOICA 
734: 

32, U-iS.—^Rolyoke, etc., Ice Co. v. 
Ambden, C.C.Mass., 55 F. 598, 21 
L.R.A. 391. 

50 C.J. p 551 note 28. 

33. Pa.—Tyrone Bank v, Doty, 2 
Pa.Dlst 658, 12 Pa.Co. 287. 

84. U.S.—^Durst V. Tautges, Wildor 
& McDonald, C.C.A.Wis., 44 P.2d 
607, 71 A.L.R. 1394. 


lowa.—^Moseley v. Bickn, 274 N.W. 
23, 223 lowa 1038. 

N.T,—Chase Nat. Bank of City of 
New York v. Turner. 109 N.M. 6.36, 
260 N.T. 897, amondment of remit¬ 
titur donlod 3 N.m2d 469, 271 N. 
Y. 634. 

50 C.J. p 552 noto 30. 

35. lowa.—Mosoley v. Rlcks, 274 N. 
W. 23, 22,3 lowa 3038. 

Mi 88. —^Arnott V. Carol C. ds Ftcd R. 
Smlth, Inc., 146 So. 688, 166 Mias. 
53. 

N.J.—Baskorvllle v. Kofsky, 18 A.2d 
662, 18 N.J.Mlsc. 326. 

36. U.S.—-Hale v. Whorton, CCMo., 

73 F. 739. 

60 C.J. p 552 note 81. 

37. lowa.—Moseloy v. Rlcks, 274 N. 
W. 28, 228 lowa 1088. 

60 C.J. p 562 note 29. 

38. Pa.—Crusco v. Strunk Steel Co., 

74 A.2d 142, 865 Pa. 826. 

39. XT.S.—Corpus JUris uv^oted Ia 
Hardle v. Bryson, D.CMo., 44 F. 
Supp. 67, 70, 71. 

lowa.—Mosoley v. Rlcks, 274 N.W^ 
28, 223 lowa 1038—^Kelly v. Shafer, 
289 N.W. 647, 213 lowa 792. 

Mlss.—Arnett v. Oarol O. & Fred R. 
Smlth, Inc., 145 So. 688, 166 Mlss. 
53. 

N.J.—Michaelson v. Ooldfarb, 110 A. 
710, 94 N.J.Law 862—Baskorvllle 
V. Kofsky, 18 A.2d 662, 18 N.J. 
Misc. 326. 

N.Y.—Krelger v, Kreigea:, 71 N.Y.S. 
2d 448, offlrmed 72 N.Y.S.2d 403, 
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272 App.Div. 880, appeal dismissod 
76 N.K.2d 629, 297 N.Y. 616, appeal 
donlod 76 N.X.S.2d 291, 272 App. 
Dlv. 1063. 

Okl.—Thomas v. Blackwell, 46 P.2d 
609, 172 Okl. 487. 

50 C.J.P 562 note 88. 

40. U.S.—^Uamb V. Schmltt, Mlss., 

52 S.Ct. $17, 285 U.S. 222, 76 L. 
Bd. 720—Burst v. Tautges, Wilder 
ic McDonald, 44 F.2d 

607, 71 A.L.R. 1394—Corpus AUds 
^uoted In Hardle v. Bryson, D.C. 
Mo., 44 D-Supp. 67, 70, 71. 

lowa.—Moseley v. Rlcks, 274 N.W. 
23, 223 lowa 1038—Kelly v. Shafer. 
289 N.W. 647, 218 lowa 792— 
Northwestern =' CasuaJty & Surety 
Co. v. Oonaway, 280 N.W. 548, 210* 
lowa 126, 68 A.L.R. 1466. 

Mias.—Arnett v. Carol C. & Fred R. 
Smlth, Ino., 146 So. 688, 165 Mlss. 
63. 

N.J.—^Michaelson v. Ooldfarb, 110 A. 
710, H N.J.Law 362—Baskeryllle 
V. Kofsky, 18 A.2d 662, 18 N.J.Mlsc. 
825. 

N.Y.—Block V. Block, 91 N.T.S.2d: 
677., 

Okl.—Thomas v. Blackwell, 46 P.2d 
609, 172 Okl. 487. 

Pa.—<Jrusco v. Strunk Steel Co., 74 
A.2d 142, 865 Pa. 326. 

Tenn.—^Anderson v. Atkins, 29 S.W. 

2d 248, 161 Tenn. 187. 

Va,—Wheeler * ▼. Flintolf, 169 S.B. 

112, 166 Va. 923. 

60 C.J. P 552 note 34. 

41. U.S.T-Covpus Jtirls guoted Ia 
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often embarrassed and sometimes interrupted if the 
suitor might be vexed with process while attending 
on the court for the protection of his rights or the 
witness attending to testify.'*^ It is in the public 
interest that nonresident suitors and witnesses be 
encouraged to appear voluntarily,^^ and not deterred 
from so doing and unless immunity from Service 
of civil process is given they might be deterred from 
attending through fear of being subjected to the 
burden of new litigation,^^ and delays might ensue 
and injustice be done>® Therefore, the courts 
should protect them against possible litigation by 
granting immunity from Service of civil process and 
thus removing the liability to such litigation.^^ 

It has also been said that the exemption is found- 
ed on the principle that, where the law exacts a 
duty from any person it will protect him in the dis- 
charge of it, and that individuals cannot demand the 
use of public civil process so as to arrest or interfere 
with others in the performance of public duties or 
of duties required by public process and that 
immunity granted a nonresident witness does not 
work any injustice to anyone, since, unless he comes 
within the state, there will be no opportunity to 
serve any process on him.^® 

ludicial necessities as determinative. The nile 
granting exemption from Service of process should 
not be enlarged beyond the reason on which it is 


founded, and should be extended or withheld only 
as judicial necessities require.^O 

Comity and reciprocity, The principle of state 
comity has been assigned by some courts as a rea¬ 
son for extending to nonresident witnesses and 
suitors the privilege of immunity from Service of 
civil process.61 It has been said, however, that the 
courts of a state should not deny immunity to non¬ 
resident witnesses and suitors merely because it is 
the rule in the courts of the state in which such 
witnesses and suitors reside to deny immunity from 
Service of civil process to nonresident witnesses and 
suitors.52 

Whether for benefit of zxHtnesses and parties or 
court It has been variously stated that the exemp¬ 
tion is not for the benefit of the witnesses and par¬ 
ties, but for the benefit of the court,^3 that the pro¬ 
tection of courts of justice is the primary object 
of the rule and the privilege to the individual in- 
cidental,54 and that the exemption is alike for the 
benefit of the witnesses and parties and of the 
court.®® 

Personal nature of privilege. The privilege is 
strictly personal.®® Hence, where two defendants 
are sued to enforce a joint liability, and one of them 
is exempt from Service of process in the action, the 
other cannot oust jurisdiction because of such ex- 


Hardle v. Bryson, D.Ci.Mo., 44 F. 
Supp. 67, 70, 71. 

60 C.J. p 552 note 35. 

42. XJ.S.—Corpus Juris quotad In 
Hardie v. Bryson, D.C.Mo., 44 F. 
Supp. 67, 70, 71. 

lowa.—^Northwestern Casualty & 

Surety Co. v. Conaway, 230 N.W. 
548, 210 lowa 126, 63 A.L.R. 1465. 
50 C-J. P 552 note 36. 

43. U.S.—Corpus JUrls q.uoted in 
Hardie v. Bryson, D.C.Mo., 44 F. 
Supp. 67, 70, 71. 

N.T.—Block V. Block, 91 N'.T.S.2d 
577. 

Va.—Wheeler v. FllntofiC, 159 S.E. 

112, 156 Va. 923. 

50 C.J. p 552 note 37. 

44. U.S.—Lamb v. Schmltt Miss., 
52 S.Ct. 317, 285 U.S. '222, 76 L. 
Ed. 720—Corpus Juris anoted In 
Hardie v. Bryson, D.C.Mo., 44 F. 
Supp. 67, 70, 71—Moffett v. Arabl- 
an American Oll Co., D.C.N.T., 8 
F.R.D, 566. 

50 C.J. p 552 note 38. 

45. U.S.—Lamb v. Schmitt, Miss., 
52 S.Ct. 317, 286 U.S. 222, 76 L.Ed. 
720—Corpus Juris anoted in Har¬ 
die V. Bryson, D.CXMo., 44 F.Supp. 
67, 70, 71. 

50 C.J. P 553 note 39. 

40. U.S.—Corpus Juris guoted in 


Hardie v, Bryson, D.C.Mo., 44 F. 
Supp. 67, 70, 71. 

N.Y.—^Person v. Giier, 66 N.T. 124, 
23 Am.R. 35. 

47. U.S.—Corpus Juris guoted In 

Hardie v. Bryson, D.C.Mo., 44 F. 
Supp. 67, 70, 71. 

50 C.J. p 653 note 41. 

48. U.S.—Corpus Juris guoted in 

Hardie v. Bryson, D.C.Mo., 44 F. 
Supp. 67, 70. 71. 

50 C.J. p 553 note 42. 

49. U.S.—Corpus Juris guoted in 

Hardie v. Bryson, D.C.Mo., 44 F. 
Supp. 67, 70, 71. 

50 C.J. p 553 note 43. 

50. U.S.—^Lamb v. Schmitt, Miss., 52 
S.Ct. 317, 285 U.S. 222, 76 L.Ed. 
720. 

Pa.—Crusco v. Strunk Steel Co., 74 
A.2d 142, 365 Pa. 326. 

51. Ind.—Wllson v. Donaldson, 20 

N.E. 260. 117 Ind. 366, 10 Am.S.R. 
48, 3 L.R.A. 266. 

50 C.J. p 558 note 44. 

52. Wyo.—State v. Natrona County 
Bigrhth Dist. Ct., 243 P. 123, 34 
Wyo. 288. 

50 C.J. p 553 note 45. 

53. U.S.—^Lamb v. Schmitt, Miss., 
52 S.Ct. 317, 286 U.S. 222, 76 L.Ed. 
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720—Corpus Juris guoted in Har¬ 
die V. Bryson, D.C.Mo., 44 F.Supp. 
67, 70, 71. 

Miss.—^Arnett v. Carol C. & Fred R. 
Smlth, Inc., 145 So. 638, 165 Miss. 
53. 

Pa.—Crusco v. Strunk Steel Co„ 74 
A.2d 142, 365 Pa. 326. 

50 C.J. p 553 note 46. 

54. U.S.—Oorxms Juris guoted in 
Hardie v. Bryson, D.C.Mo., 44 F, 
Supp. 67, 70, 71. 

lowa.—^Moseley v. Rlcks, 274 N.W. 
23, 223 lowa 1038. 

Va.—^Wheeler v. Fllntoff, 169 S.B. 

112, 166 Va. 923. 

50 C.J. p 553 note 47. 

55. U.S.—^Durst V. Tautgros, Wilder 
& McDonald, C.C.A.Wis., 44 F.2d 

507, 71 A.L.R. 1394—Corpus Juris 
guoted in Hardie v. Bryson, D.C. 
Mo., 44 F.Supp. 67, 70, 71. 

N.J.—Morgan v. Morgan, 188 -A. 258, 
15 N.J.Misc. 101, affirmed 192 A. 

508, 122 N.J.Bg. 2. 

Tenn.—Cotton v. Frasier, 95 S.W.2d 
46, 170 Tenn. 301—^Anderson v. At- 
kins, 29 S.W,2d 248, 161 Tenn. 137. 
50 C.J. p 553 note 48. 

56. Miss.—^Arnett v. Carol C. & Fred 
R. Smith, Inc., 146 So. 638, 166 
Miss. 53. 

50 C.J. p 556 note 94. 
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emption,®’’ for thc party entitlcd to the exemption 
can claim it or not as hc sees fit.®* 

e. Fersons Entitled 

The Immuntty of witnesses and sultors to Service of 
process extends oniy to those whose duty requires their 
attendance In a Judlcial proceeding and whose presence 
is necessary to the court. 

The immunity of witnesses and suitors from Serv¬ 
ice of civil process is extended to those persons only 
whose duty requires their attendance in a judicial 
proceeding^® and whose presence is necessary to 
the court in thc pcrformance of its function of 
administering justice.®® It is not to be extended so 
far as to exempt all persons voluntarily coming 
within the jurisdiction of the court from being 
served,®^ as w^here they come in merely to investi¬ 
gate transactions,®® or othcrwise attend to matters 
which may become the subject of litigation®® or 
which may eventually reach a trial.®^ Whilc it 
has been held that the exemption docs not apply to 
persons who enter the jurisdiction merely to consuit 
with attomcys,®® other authorities have held that 
the exemption extends to a nonresident who comes 
into a jurisdiction at the request of his counsel 
to confer in connection with a pending case,®® 

Bad faith, Since the exemption from Service is 
based on the duc administration of justicc, as con- 
sidered supra subdivision d of this scction, where 
justice will not bc served, as where thc individual 
sceking the privilege of immunity is not acting in 
good faith, but collusively, so that injusticc will be 


achieved, the privilege will not be granted.®'^ 

Officers or agents of Corporation, While the con- 
trary doctrine has been asserted,®® it has been gen- 
crally held that a nonresident officer or agent of a 
foreign Corporation is exempt from Service of proc¬ 
ess for the commencement of a civil action against 
the Corporation, where he has in good faith come 
into the state to testify in litigation in which his 
Corporation is engaged®® or as a witness for the 
state in a criminal prosecution,*^® or where he is 
in attendance under subpoena to appear before the 
grand jury,*^! or for the sole purpos6 of Consulting 
the attorneys of his Corporation with reference to 
certain rights which it claims to have in property 
involved in litigation to which the Corporation was 
a party.It has also been held that such officer 
or agent who has come into the state to testify as 
a witness in litigation in which the Corporation is 
engaged is exempt from scrvice of process for the 
commencement of a civil action against himself in 
his individual capacity;*^® and, similarly, where a 
nonresident enters the jurisdiction to testify as a 
witness in a private or some other capacity, he can- 
not bc served with process as director of a foreign 
Corporation,*^^ 

In jurisdictions where witnesses, residents of the 
state, attending court in a county other than that 
in which they reside are exempt from' Service of 
civil process, in accordance with the rule discussed 
supra subdivision b of this section, an officer or 
agent of a domcstic Corporation attending as a wit- 


67- Nob.-i-Whitman State» 

Bank v. Inffrum, 186 N.W. 334, 107 
Nob. 468. 

58. Nob,—Whitman 3?lrst Stato 
Bank v. Ingrum, «ubra. 

Walvor of privilege by failure to 
claim it or other acta or omissions 
seo infra S 88. 

69. N.T.—Gllmore v. Gilmore, 68 N*. 
Y.S.2d r>56, 185 Misc. 535. 

50 C.J. p 563 noto 60. 

60. Del.—Brooks v. Stato, 79 A. 790, 
26 Del. 1, 61 I..Il.A.,N.S., 1126, 
Ann.Cafl.l916A 1133. 

50 O.J, p 554 noto 52. 

61. Cal.—Corpua Jtixla olted Ia 
Franklln v. Superior Court in and 

, for San Francisco County, App., 
220 r.2d 8, 10. 

N.J*.—Morgan v. Morgan, 188 A. 268, 
16 N.J.Miso. 101, afflrmed 192 A. 
508, 122 N.J.Eo. 2. 

62. Cal.—^Franklin v. Superior Court 
In and for San Francisco County, 
App., 220 P.2d 8. 

Ga.—^Vaughn v. Boyd, 82 S.E. 67C, 
142 Ga. 230, L.B.A.1916A 694. 
Baglaeer who was hlred by foreign 

Corporation to obtaln Information 


within tho state for purpose of tes- 
tlfylng as expert wltnosfl at on-oom- 
ing trJals was not exempt from Serv¬ 
ice of process, where court for trial 
of cases for which onglneor was 
gatherlng Information was not In 
Hosnion, and engineor was not In 
state In capacity of witness, then, to 
testify.—^Dyar v. Gcorgla Power Co., 
176 S.H. 711, 173 S.C, 627. 

63. Cal.—Franklln v. Superior Court 
in and for San Francisco County, 
App., 220 P.2d 8. 

Ga.—^Vaughn v. Boyd, 82 S.E. 676, 
142 Ga. 230, L.H.A.1916A 694. 

64. Cal.—Franklln v. Superior Court 
In and for San Francisco County, 
App., 220 r.2d 8. 

50 C.J. p 564 noto 56. 

66. Cal.—^Franklln v. Superior Court 
. In and for San Francisco County, 
App., 220 P.2d 8. 

Ga.—^Vaughn v. Boyd, 82 S-F. B76, 
142 Ga. 280, L.R.A.1916A 694. 

66. Mich.—Grundy v. Reflor, 20 N. 
W.2d 261, 312 Mlch. 428. 

67. N.J*.—Baslcorvllle v. Kofsky, 13 
A.2d 6C2, 18 N.J.Mlac. 326. 
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68. Ky.—Currlo Fertlllzer Co. v. 
Krish, 74 S.W. 268, 24 Ky.L, 2471. 

69. N.J.—^Mulhearn v. Press I*ub. 
Co., 21 A. 186, 58 K.J.Law 158, U 
L.R.A. 101. 

50 C.J. p 554 note 58. 

70. Ga.—^Fldellty, etc., Co. v. Ever- 
ett, 26 S.B, 734, 97 Ga. 787. 

71. Tenn.—Sewanee Coal, eta, Co. v. 
Williams, 107 aw. 968, 120 Tenn. 
839. 

72. Ohlo.—Solomon v. Tokum, 10 
Ohlo N.P.,N.S„ 271. 

73. Pa.—^Ferree v. Pier ce, 10 Pa. 
Dist. 746, 26 Pa.Co. 112. 

74. S.C.*—State V. Broad River Pow¬ 
er Co., 167 S.H. 644, 168 S.C. 409. 

President of dontestlo Corporation 
Nonresident witness summoned be¬ 
fore reUlroad commlsslon to testify 
as president of domestic Corpora¬ 
tion was exempt from Service on hlm 
as director of foreign Corporation, 
where petltlon prayed for rule only 
against domestic Corporation and Its 
officers, notwithstanding Information 
sought by rule was within knowl- 
odge of foreign Corporation.—State 
V. Broad River Power Co., supra. 
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ness in a county other than that in which the Cor¬ 
poration is domiciled is exempt from Service of 
civil process for commencement of a civil action 
against the Corporation of which he is an officer or 
agent. "^5 However, .no such immunity exists where 
by statute summons could have been served on the 
Corporation in the county of its domicile and 
under, a statote providing that in an action against 
a Corporation summons shall be served by deliver- 
ing a copy through the president, it has been held 
that, if the. Corporation is a domestic Corporation, 
and its president, who is a nonresident of the state, 
comes into the state, to attend court either as a 
suitor or witness, he may be served with process in 
an action against the Corporation, since no relief is 
sought against him in his indivMu^ capacityj^ 

§ 81. Proceedings in Which Exemption May 
Be Claimed 

The exemption from servIce of elvll process appliee 
to all proceedings Judicfal In nature, whether or not 
they take place In court, fncluding examinations before 
trlal, takfng of deposltlona, and hearings In bankruptcy 
proceedings. 

The right to exemption from Service of civil proc¬ 
ess may be claimed in all proceedings which are in 
their nature judicial, whether or not they take place 
in court but it does not extend to matters which 
are not judicial suits or proceedings in their na¬ 
ture.^® Thus the exemption extends to attendance 
before any subordinate tribunal or officer beforc 
whom proceedings necessary in the trial or hearing 


of the cause are had,®® such, for instance, as an 
arbitrator appointed by rule of court,8^ masters, 
commissioners, examiners, or referees in chan- 
cery,®2 and magistrates.®® So also it has been held 
that the privilege extends to witnesses in attendance 
before a grand jury,®^ to persons attending a stat- 
utory proceeding before the attorney general,®® 
to parties and witnesses in summary proceedings for 
dispossession under a landlord and tenant statute,®® 
to parties to an interference proceeding in the 
patent office,®^ and to attendance before a register of 
wills whose jurisdiction over matters of probate is 
judicial by a foreign executor on a citation requiring 
him to file the will of decedent within a designated 
time.®® It has also been held to extend to wit¬ 
nesses attending a hearing before a legislative com- 
mittee®® or before a commission making authorized 
official inquiry intp affairs relating to matters deeply 
affecting public interest a.nd having, among other 
powers, the power to subpcena witnesses.®® It has 
even been held that one who attends an appeal in 
an action in which he is a party is entitled to the 
exemption.®! Attendance by a managing officer of 
a foreign Corporation who is in the state to attend 
a sale of land under a decree of court in which the 
Corporation was a party is not an attendance on a 
judicial proceeding so as to exempt him from 
Service of summons in an action against the Corpo¬ 
ration.®® 

The exemption has been held to extend to wit¬ 
nesses attending a hearing before a commissioner 


75. Mlch.—^Flewellingr v. Prima Oil 
Co.. 289 N.W. 160, 291 Mich. 281. 

50 C.J. p 554 note 64. 

76. Ohio.—Syndlcate Coal Co. v. 
Dixon, 167 N.B. 901, 25 Ohio App. 
252. 

77. S.C.—Breon v, Miller Lmnber 
Co., 65 S.E. 214, 83 S.C. 221, 137 
Am.S.R. 803. 24 L.R,A..N-.S., 276. 

78. XJ.S.—^Durst v. Tautges, Wilder 
& McDonald, C.C.AWls., 44 F.2d 
507, 71 A-LuR. 1394. 

lowa.—OoTpus dted in. Moseley 

V. Ricks. 274 N.W. 23, 26, 223 lowa 
1038. 

Mich.—^Meyers v. Barlock, 275 NJW, 
656. 281 Mldbu 629. 

Mont.—Cozpiis JtodB dted in. State 
ez rei. Bllan v. Dlstrlct Court of 
Bighth Judicial Dlst in and for 
Cascade County, 33 P.2d 526, 530, 
97 Mont. 160, 93 AD-R. 865. 

N.T.—Chase Nat. Bank of City of 
New York v. Tumer, 199 N.B. 636, 
269 N.T. 397, amendment of re¬ 
mittitur denied 3 N.B.2d 469, 271 
N.Y: 634—People v. Strabo v. Clagr- 
gett & Co., 246 N,Y.S. 618, 231 
AppiDiv. 866—^Stem v. Worth, 4 
N.T.S.2d 392, 167 Misa 606. 

50 CLJ. p 554 note 67. 


Ooroiiear ’0 inaaest 

With respect to exemption from 
process, coron6r’s inquest is a quasi- 
judicial proceedinfi: or investigration. 
—Kelly V. Shafer, 289 N.W. 647, 213 
lowa 793. 

79. Mich.—Meyers v. Barlock, 276 
N.W. 666, 281 Mich. 629. 

80. U.S.—Dupst V. Tautges, Wilder 
& McDonald, C.C.AWis., 44 P.2d 
607, 71 A.L.R. 1394. 

N.J.—^Riewold v. Riewold, 188 A 72, 
121 N.J.Bq. 134. 

N.Y.—^People v, Strabo V. Clagrgrett 
& Co., 246 N.Y.S. 618, 231 App.Div. 
866 . 

50 C.J. p 554 note 68. 

81. N.T.—Parker v. Marco, 32 N.B. 
989, 136 N.Y. 685, 32 Am.S.R. 770, 
20 D.R.A 45, 

50 C.J. p 555 note 69. 

,82. Minn.—St Paul First Nat Bank 
* V. Ames, 39 N.W. 308, 39 Minn. 179. 
50 C.J. p 555 note 70. 

83. Pa.—Watsontown Nat Bank v. 
Messengrer, 6* Pa.Co. 609, 1 North- 
umb.Co.Le8:.N. 173. 

84. Pa.—^Melaney v. Atkins, 4 Pa. 
Dist 644. 


85. N.Y.—^People v. Strabo V. Glagr- 
grett & C6., 246 N.Y.S. 618, 231 App. 
Dlv. 866. 

86. N.J.—^Richardson v. Smith, 65 A 
162, 74 N.J.Law 111. 

87. D.C.—^Ehgle T. Manchester, 46 
App.D.C. 220. 

88. Pa.—Yeakel v. Brands, 9 Pa. 
Dist 49. 

89. N.Y.—Thorp v. Adams, 11 N.Y.S. 
479, 58 Hun 603, 19 N.Y.Civ.Proc, 
361. 

90. N.Y.—Stem v. Wortb, 4 N.Y.S. 
2d 392. 167 Mlsc. 605. 

50 C.J. p 555 note 79. 

91. N.Y.—Chase Nat Bank of City 
of New York v. Turner, 199 N.B. 
636, 269 N.Y. 397, amendment of 
remittitur denied 3 N.B.2d 469, 271 
N.T. 634, criticizinff Sampson v. 
Graves, 203 N.Y.S. 729, 208 App. 
Div. 522. 

50 C.J. p 555 note 80. 

92. N.C.^Greenleaf ▼, People^s 
Bank, 45 S.B. 688. 133 N.C. 292, 98 
Am.S.R. 709, 63 L.R.A 499. 
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of the department of motof vehiclcs empowered to 
determine and hcar complaints and enforce his find- 
ings by suspcnding privilcges, revoking licenses, and 
by fine and imprisonmcnt, according to the par- 
ticular violation;^^ bitt it has bccn hcld not to apply 
to persons attending an invcstigation to determine 
whether a ticket will issue against a person in- 
volved in an automobile accident.®^ 

Examination hefore triaL A person entering the 
jurisdiction in order to testify at an examination bc- 
fore trial in conncction with an action to which he 
is a party is entitlcd to the immunity®^ even though 
the order to appear for such examination was served 
on his attomey rather than on him personally,®® 

Taking of depositions. Witncsscs or parties to 
whom immunity from Service of civil process would 
be extended while attending court are, according to 
the weight of authority, entitlcd to immunity from 
Service of civil process while attending the taking 
of depositions to bc used in the trial of a causc in 
which they are interestccl as parties or witncsscs, 
although it has bccn hcld in some jiirisdictions that 
a nonresident within the state for the purposo of 
taking depositions to bc used in an action in which 
he is a party in his own state is not exempt from 
Service of civil process,®® and that exemption will 
not be extended to a party acting as his own soKci- 
tor to takc depositions in pursuancc of a noticc in a 
county other than his residenec,®® Under the ma- 
jority rule stated first above, the fact that a wit- 
ness is attending without any subpoena having bccn 
served will not affcct the privilege and it has also 
been held that the privilege is not affected by the 
fact that the depositions wcre takcn by agrccmcnt 
rather than on a noticc and by Service of a sub- 


pc3ena,2 or by the fact that the depositions were tak- 
en before a notary, where by statute a witness may 
be compellcd by process or rule to attend before 
such officer.® It has also been held not to affcct the 
rule that the purpose of having the deposition taken 
was to make opposing counsel erroneously believe 
that the deposing witness would not be present at 
the trial and that there was in fact no intention of 
using the deposition.^ The rule has been applied 
both to parties and witnesses who are nonrcsidents 
of the state5 and to those who, although they are 
residents of the state, are nonresidents of the county 
in which the depositions are takcn,® and to cases 
where nonrcsidents of the state attend the taking 
of depositions within the state to be used in the 
trial of an action in another state.*^ 

Hearings in bankruptcy procecdings, Hearings 
before referees or commissioners in bankruptcy are 
judicial hearings within the rule exempting wit¬ 
nesses and parties from scrvicc of civil process 
while attending a judicial hearing outside the ju¬ 
risdiction in which they reside.® 

Entry into jurisdiction to cffect settlcment The 
entry of a person into a state for the purpose of 
eflecting a settlcment or compromisc of a case to 
which he is a party is not an entry for a judicial 
hearing and docs not render him immune to Serv¬ 
ice® except in so far as such entry may have been 
the resuit of his adversary^s fraud or deceit, as 
discussed supra § 39. 

§ 82. Persona Charged with Crime or Con- 
fined in Prison 

Although not universaify followed, it Is a general rule 
that a nonresident who enters a Jurisdiction to appear. 


93. U-S.—'Stratton v. Hupfhea, D.O. 
N.J., 21X P. 557. 

K.Y.—Stern v. Worth, 4 N.Y.S.Sd 892, 
167 Ml.90. 006—^Palaazo v. Oonfortl, 
50 N.Y.S.2d 700. 

Pa,— Scott V. Slmmona, 27 Pa,Dist. 
& Co. 388. 

94. Mich.—^Meyors v. Barlock, 276 
K.W. 660, 281 Mich. 629. 

A dletluctlon. has heen drawn be- 
tween a hearin^r to determine wheth¬ 
er a ticket should Issue and a hoar- 
Ing before a Justice of the peace aft- 
er a ticket has been issued, the ex¬ 
emption applyinsr to the lattcr, as 
a judicial hearingr, and not to the 
former.—^Meyers v. Barlock, supra. 

85. N.Y.—^Kew Engrland Industries 
V. Margriotti, 60 N.y.S,2d 430, 270 
App.Dlv. 488, aiarmed 70 IT.B.2d 
640, 296 N.Y. 722. 

96. N.Y.—^New Bngrland Industries 
V. Marg-iotti, supra. 

72 C.J.S.—71 


97 . Oa.—XQwlng v. PJUott, 181 S.EI. 
123, 61 aa.App. 666. 

lowa.—Oorpns Jrurls cited in Moseley 
V, TMcks, 274 N.W, 23, 26, 228 Xowa 
1038. 

Mont.—Oorpns Tnris oltsd in «State 
ex rei. Iflllan v. Bistrlot Court of 
Miffhth Judicial Dlst. in and for 
Cascade County, 33 P.2d 626, 630, 
97 Mont. 160, 93 A.L.II. 865. 

60 C.J. p 656 noto 82. 

98. 111.—Groor v. Young, 11 N.H. 
167, 120 111, 184. 

60 C.j. p 666 noto 90. 

99. 111.—Cassem v. Galvin, 41 N.El. 
1087, 168 in. 80. 

1. N.J.—^Mlller v. Dungan, 87 N.J. 
Iiaw 182. 

a. 0.S.—^Kosohynialski v. Hale, D. 

C.Nob., 201 ir. 1017. 

60 C.J. p 566 note 87. 

3. X7.S.—^Roschynialskl v. Hale, su¬ 
pra. 

50 C.J. p 556 note 88. 
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4. Ga.—Hwing v. Blliott, 181 S.B. 
123, 61 Ga.App. 665. 

5. U.S.—Ilosch 3 mlalskl v. Hale, D. 
C.Neb., 201 F. 1017. 

50 O.J. p 656 note 84. 

6. Ark.—^Powers v. ‘Arfcadolphla 

Luniber Co., 88 S.W. 842, 61 Ark. 
604, 64 Am.S.B. 276. 

Pa.—Wetherill v. floitsinger, 1 Miles 
237. 

7. JNT.J.—Riewold v. Riewold, 188 A. 
72, 121 N.J.Bq. 134. 

50 C.J. P 665 note 86. 

8. N.Y.—Powell V. DPangborn, 145 N. 
Y.S. 1078, 161 APP-Dlv. 453. 

Pa.—Bowen v. Baker, Com.Pl., 20 
Leh.L.J. 9. 

60 .C.J. p 656 note 92. 

9. ' lowa.—^Lingo v. Reichenbach 

Land Co., 279 N.W. 121, 225 lowa 

112 . 
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§ 82 


plead, or be tried In a criminal prosecutfon agafnst him 
Is exempt from servies of civII process. 

In a majority of jurisdictions a nonresident of the 
state who comes into the state for the purpose of 
appearing, pleading, or being tried in a criminal 
prosecution against him is exempt from Service of 
civi! process while attending court, and for a rea- 
sonable time before and after in going to court and 
returning to his horne and the same exemption 
has been extended to defendant who resides in a 
county other than that in which the prosecution is 
had.li 

In jurisdictions where the foregoing principies pre- 
vail, exemption has been extended both in cases 
where the attendance is involuntary,!^ and in cases 
where it is voluntary.i^ Accordingly, exemption 
has frequently been extended to defendants who 
were nonresidents of the state or county in which 


the criminal prosecution was pending, and who, 
after waiving extradition and coming voluntarily 
into the state,i^ or who, after being arrested in a 
state or county other than that of their residence, 
gave bondis or deposited collaterali® for their 
appearance, and whose appearance was in pursuance 
thereof. It has been held that the rule applies to 
a proceeding before a justice of the peace, even 
though no warrant had been issued or indictment 
retumed.l'^ 

The above rules are not universally accepted, and 
there are some decisions not in harmony there- 
with.i® Thus, in some decisions, it is held that a 
defendant in a criminal case is not immune from 
Service of civil process.i® In others, the rule is 
limited so as to grant immunity to cases where the 
attendance is voluntary, but not where it is in- 
voluntary,20 unless, as appears supra '§ 39, the 


10. Ark.—^Baxnes v. Moore, 229 S.W. 
2d 492. 

lowa.—^Prink v. Clark, 286 N.W. 681, 
226 lowa 1012. 

Mich.—Gist V. Romey, 32 l^.W.2d 481, 
321 Mlch. 357. 

N.J.—Cook V. Cook, 28 A.2d 178, 132 
N.J-Bq. 362—Golde v, Golde, 166 A. 
677, 108 N.J.Bq. 619—^Toungrer v. 
Xounger, 69 A.2d 219, 6 N.J.Super, 
371. 

W.Va.—^Fisher v. Bouchelle, 61 S.B. 
2d 306—State ex rei. Godby v. 
Chambers, 42 S.B.2d 266, 130 W. 
Va. 116—^Morris v. Calhoun, 196 
S.E. 341, 119 W.Va. 603—Corpus 
Jnrls dted In Lang v. Shaw, 169 
S.B. 444. 446, 113 W.Va. 628. 

60 C.J. p 656 note 98. 

The term “residence,” as' used in 
the statement of this rule, means the 
same as citizenship or domlclle, so 
that party domiclled in state, who 
was apprehended in foreign state on 
indictment found against him in this 
state, could not claim nonresident's 
exemption from Service of civil proc¬ 
ess, notwlthstanding he had waived 
extradition and returned to state vol¬ 
untarily.—^Morgan v. Morgan, 188 
A. 258, 15 N.J.Misc. 101. afflrmed 192 
A. 608, 122 N.J.Bq. 2. 

11. Fla.—State ex rei. Cox v. Adams, 
4 So.2d 457, 148 Fla. 426. 

Okl.—Thomas v. Wall, 46 P.2d 616, 
172 Okl. 493—Corpus Jnrls clted In 
Thomas v. Blackwell, 46 P.2d 609, 
613, 172 Okl. 487. 

W.Va—^Flsher v. Bouchelle, 61 S.E. 
2d 306—State ex rei. Godby v. 
Chambers. 42 S.E.2d 266, ISO W. 
Va 116—^Morris v. Calhoun, 196 S. 
B. 341, 119 W.Va 603—Lang v. 
Shaw, 169 «.B. 444, 113 W.Va 628. 
60 C.J. p 556 note 99. 

12. Ark.—^Bames v. Moore, 229 S.W. 
2d 492. 


W.Va—Morris v. Calhoun, 196 S.B. 

341, 119 W.Va 603. 

60 C.J. p 667 note 1. 

13. lowa—^Kelly v. Shafer, 239 N. 
W. 647, 213 lowa 792. 

Mich.—Gist V. Romey, 32 N.W.2d 481, 
321 Mich. 357. 

N.J.—Cook V. Cook, 28 A.2d 178, 
182 N.J.Eq. 362—^Younger v. 
Tounger, 69 A.2d 219, 6 N.J.Super. 
371. 

W.Va—^Morris v. Calhoun, 196 S.B. 

341, 119 W.Va 603. 

60 C.J. p 667 note 2. 

14. Mich.—^Riegler v. Judge Kala- 
mazoo Cir. Ct., 192 N.W. 690, 222 
Mich. 421. 

Subjection to civil process of per- 
sons within jurlsdiction by reason 
of extradition proceedings gener- 
ally see Extradition §§ 21, 46. 

15. U.S.—^Adamy v. Parkhurst, C.C. 
A.Mich., 61 P.2d 617. 

Okl.—Thomas v. Blackwell, 46 P.2d 
609, 172 Okl. 487. 

W.Va—Lang v. Shaw, 169 S.E. 444, 
113 W.Va 628. 

60 C.J. p 657 note 4. 

“In constructive custody” 
Nonresident who, being voluntarily 
within state, is arrested and released 
on bail, is in constructive ‘*custody 
of court;” hence, may be served 
wlth process in civil suit.—Stuart v. 
Wayne Circuit Judge, 233 N.W. 402, 
262 Mich. 622. 

le. Md.—^Feuster v. Redshaw, 145 
A. 660, 167 Md. 302. 

17. W.Va—Morris v. Calhoun, 196 
S.E. 341, 119 W.Va 603. 

18. Mo.—^Ex parte Noell, 293 S.W. 
488, 220 Mo.App. 702. 

60 C.J. p 667 note 7. 
in ITorth Caxolina 
Under provisions to that effect, a 
defendant in a criminal proceeding 
is not immune to the Service of proc- 
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ess, except where he is brought into 
the state by or after waiver of ex¬ 
tradition proceedings, and even then 
the exemption is limited to process 
in civil actions arlslng out of the 
same facts as the criminal proceed¬ 
ings on which the extradition pro¬ 
ceedings were based; and defendant 
who is in state as requlred by a bail 
bond is not exempt from Service of 
process.—White v. Ordille, 60 S.B.2d 
499, 299 N.C. 490—Hare v. Hare, 46 
S.B.2d 840, 228 NXJ. 740—60 C.J. p 
667 note 7 [d]. 

19. Mo.—^Pfellfer v. Schee, App., 107 
S.W.2d 170. 

Pa—Taylor v. Vemon, 26 PaDist & 
Co. 650, 26 Del.Co. 146. 

60 C.J. p 667 note 7 [c], [e]. 

20. Colo.—iCorpus jQzis dted Iu 
Norquist v. Norqulst, 4 P.2d 306, 
307, 89 Colo. 486. 

N.T.—Casino Fabries v, Alpren, 43 
N.T.S.2d 260. 

Tenn.—Curtis v. Kyte, 106 fi.W.2d 
234, 21 Tonn.App. 116. 

Wash.—State ex rei. Alexander-Cop- 
lin & Co. V. Superior Court for 
King County, 67 P.2d 1202, 186 
Wash. 364. 

60 C.J. p 657 note 7 [a]. 

Beason foz rule 

iSince the obvious reason of the 
rule is to encourage voluntary at¬ 
tendance on courts and to expedite 
the administratlon of Justice, that 
reason fails when a suitor or witness 
is brought into the Jurlsdiction of 
a court while under arrest or other 
compulslon of law; since such a 
suitor or witness does nothing to 
encourage or promote voluntary sub- 
mission to Judicial proceedings.— 
Broaddus v. Partrick, 149 S.W.2d 71, 
177 Tenn. 336—^Anderson v. Atkins, 
29 S.W.2d 248, 161 Tenn. 137—60 C. 
J. p 667 note 7 [a] (3). 
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prosecution is instituted in bad faith for the bare 
purpose of bringing such person into the jurisdic* 
tion to be served with civil process; and accordingly, 
there is no exemption where defendant appears 
pursuant to bond or recognizance given on his ar- 
rest.2^ In some jurisdictions, it has bcen held that 
one who is voluntarily in the state to answcr a 
criminal charge is not cxempt from servicc of sum- 
mons in a civil action,^^ but that the exemption does 
apply to one who is involuntarily in the state, as 
where he has been extradited and imprisoned.23 

Persons confincd in prison. A person confined in 
jail on a criminal charge^^ or imprisoned on convic- 
tion for such charge^^ is subject to Service of civil 
process, irrespective of the question of rcsidcnce, 
at least if he was voluntarily in the jurisdiction at 
the time of the arrest and confinement^fi A jail, it 
has been said, possesses no “privilege of sanctu- 

ary.”27 

§ 83. Person Voluntarily Seeking Hearing 
before Qrand Jury 

Service of process may be had on an accused per¬ 
son who voluntarily seeks a hearing before a grand Jury 
In a county other than that of his resldence. 

Service of process may be had on an accused per¬ 
son who voluntarily seeks a hearing before a grand 


jury in a county other than that of his residence, 
since he has no lawful occasion to attend a hear¬ 
ing before the grand jury.28 

§ 84. Persons Perfonning Public Duties 

One who temporarlly enters a Jurisdiction other than 
that of his domicile, solely for the performance of a 
Public duty, may be privileged from servlce of civil 
process. 

One who temporarily enters a state or district 
other than that of his domicile, solely for the per¬ 
formance of a duty of a public nature, or to which 
a public interest attaches, is gencrally privileged 
from Service of civil process for a reasonable time 
in going to, returning from, and attending on, the 
performance of such duty.33 However, where the 
majority rule as to the exemption of suitors does 
not prevail, it has been held that the above exemp¬ 
tion does not apply ;30 and a fortiori it will not ap¬ 
ply where the person served was not acting in a 
governmental capacity.31 

A statute providing that a police officer or patrol- 
man while actually on duty shall not be liable to ar¬ 
rest on civil process or to Service of subpeena from 
civil courts has been held not to render such officer 
immunc from scrvicc of a summons and motion 
papers in a civil action.33 


Federal oouxt prooess 

(1) A summons, as dlstlngulflbcd 
from a warrant, undor fedoral rule Is 
not compulsory process, and hence a 
nonresident who entered the stato In 
response to such a summons entered 
the state voluntarily and was Im- 
mune from civil process while com- 
Ingr to and ffolnsT from place of such 
attendance, and Inununlty from a 
civil order of arrest Issued in ald of 
judgment for unpald arrears of all- 
mony was not lost where, after he 
had pleaded to Indlctment defend¬ 
ant was held by federal court in ball, 
which he furnlshed.—Krelirer v. 
Kreiger, 71 N.T.S.2d 448, alUrmed 72 
N‘.T.S.2d 403, 272 App.Div. 880, ap- 
peal dlsmlssed 75 N.K2d 629, 297 N. 
T. 616, appeal denied 76 N'.T.S.2d 291, 
272 App.Div. 1068. 

(2) Where nonresident did not vol¬ 
untarily appear in federal court to 
answer to Information agalnst hira, 
but wisLS ipresent under subpoena to 
attend, he was under ''compulslon" 
of federal process and hence not im- 
mune from servlce of process of 
state court.—Casino Fabzics v. Al- 
pren, 43 N.Y.3.2d 260. 

21. Tenn.—^Broaddus v. Partrick, 

149 S.W.2d 71, 177 Tenn. 836—An- 

derson.v. Atklns, 29 S.W.2d 248, 

161 Tenn. 137. 

60 O-J. p 657 note 7 [a] (4)-(8). 


22. Oa.—Lomax v. Lomax, 168 iS.S3. 
868, 176 Ca. 606. 

60 C,J. p 667 noto 7 [bj. 

23. Ga,—^Lomax v. Liomax, supra. 

24. Mich.—Stuart v. Wayne Circuit 
Judgo, 238 N.W. 402, 252 Mich. 622. 

50 O.J. p 667 note 8. 

25. W.Va.—State ex rei. Godby v. 
Chambers, 42 S.B.2d 266, 130 W.Vo. 
115. 

60 CX p 667 note 9« 

26. Okl.—^Mosier v. Aspinwall, 1 P. 
2d 633, 161 Okl. 97. 

27. KO.—White V. Underwood, 84 S; 
F. 104, 125 N.O. 26, 74 Am.S.Zt. 630, 
46 L.B,A. 706. 

28. Ohlo.—^Flelds V. Bagelmeier, 7 
Ohlo N.P„N.S., 685. 

29. CaJ.—Corpus Juxin olted la 
Murrey v. Murrey, 16 P.2d 741, 742, 
216 Cal. 707, 86 A.I-.R. 1335, cer¬ 
tiorari denied 63 S.Ct. 668, 289 X7, 
S. 740, 77 L.Ed. 1487<-4?orpu8 omrls 
dted la Tulley v. tSuperior Court in 
and for Alameda County, 113 P.2d 
477, 479, 46 Cal.App.2d 24. 

60 C.X p 658 note 13. 

Immunlty from servlce of civil proc¬ 
ess of: 

Attomeys at law see Attomey and 
Client 5 44. 

Judges see Judges S 11- 
Persons engaged in mllitary serv¬ 
lce and members of state militia 

1123 


see Army and Navy 8 13 c and 
Militia 9 27 c. 

Mombors of state legislaturos sce 
tho O.XS. titio Statos 8 36, also 
60 C.X p 87 noto 64. 

United States senators and repre- 
sentatlves soe the O.J.S>. titio 
United States 9 13, also 65 C.X p 
1266 notes 43, 44. 

Privilegres and Immunlties of ambas- 
sadors and consuis see Ambassa- 
dors and Consuis 9 12. 

SherUf 

Fla.—Haxrell v. Black, 38 So.2d 310. 
Ottoer aotlug nuder extraditlou rea- 
ulsitiou 

Neb.—^Zimmerman v. Bumngton, 288 
N.W. 115, 121 Neb. 670. 

30. 111.—American Industrlal Fl- 
nance Corporation v. Sholz, 279 111. 
App. 45. 

31. 111.—^American Industrlal Fl- 
nance Corporation v. Sholz, supra. 

32. N.T.,—Byan v. Byan, 7 N.Y.S.2d 
281, 169 Misa 380. 

Beason for rule 

The statute is founded on the con- 
copt that the public Interests would 
sustaln a detrlment If policemen, 
while discharging the functions of 
their office, might be arrested on 
civil process, or In compllance with 
a mandate, be compelled to leave 
their posts of duty to serve as wlt- 
nesses; but the servlce of a sum- 
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§ 85. Electors 

Under some statutes the servlce of civll process on an 
elector is prohibited during the time appointed for elec- 
tlon of state and county offlcers. 

A statute, prohibiting the Service of civil proc¬ 
ess on an elector during the time appointed for elec- 
tion of state and county ofiicers, extends to all writs, 
whether original or judicial, and to every warrant 
or summons by which a man is called into court to 
answer in a civil action as a party.33 However, 
the statute is not violated by the filing and Service 
of a declaration which has never been regarded in 
the law as “civil process.”34 

§ 86* Jurors 

Jurors are not ordinarlly exempt from servlce of 
civil process except in so far as It may Interfere with 
their duties as Jurors. 

Under a statute providing against the Service of 
any writ or other process on the body of a juror, 
jurors are not exempt from the Service of civil 
process without arrest during the time they are at- 
tending court^B Moreover, it has been held that, in 
the absence of any statute prohibiting the service of 
civil process on a juror, an order in supplemental 
proceedings for examination of a judgment debtor 
may he served on him while a juror in court,36 but 
where such proceedings interfere with his duties 
as a juror, that matter can be presentcd on a mo- 
tion for that purpose.37 

§ 87. Persons Observii^j Day as Holy Day 

Under some statutes, service of process returnable 


on a Saturday on a person who keeps Saturday as a hoiy 
day Is vold. 

Under a statute making it an offense to serve any 
civil process returnable on Saturday on any person 
who keeps Saturday as holy time, process is void 
where the party has caused it to be retumed on 
Saturday which is observed as holy by the party on 
whom the process is served.® ^ Although the statute 
does not in express terms forbid the return of legal 
process on a day regarded as holy by the party on 
whom it is served, the penalty which it imposes im- 
plies a prohibition.®® 

§ 88. Waiver or Loss of Iumunity 

a. In general 

b. Attending to other business while in 

jurisdiction 

c Unreasonable delay in coming or go- 
ing 

a. In General 

Immunity from servfce of civll process may be wafved 
or lost by acte or omissions of a person otherwise en- 
titied thereto, as by a fallure to claim the privilege or 
to assert it promptiy or In the proper manner. 

Since the immunity is personal in its nature, Serv¬ 
ice of civil process on one who is entitlcd to im¬ 
munity from such service is not void, but merely 
voidable;^® and the immunity may be waived or 
lost by acts or omissions of a person otherwise en- 
titled thereto.**! 

Claiming privilege; delay. The privilege may be 
waived not only by failure to assert it at all,^® but 
also by failure to assert it promptiy,^® or by failure 


mons or notice of motion does not 
entail such conseauences.—^Ryan v. 
Hyan, supra. 

33. N.T.—Corlies v. Holmes, 20 
Wend. 681. 

34. N.T.—Corlies v. Holmes, supra. 

35. Tenn.—Grove v. C!ampJ>ell, 9 
Terfir. 7. 

50 C.J. p 558 note 27. 

36. N.T.—^Brown v. Edlnger, 114 N. 
T.S. 1116, 61 Misc. 366. 

37- N.T.—^Brown V, Edinger, supra. 

38. N.T.—Martin v. aoldstein. 46 N. 
T.S. 961, 20 Ap-p.Div. 303. 

39. N.T.—^Martin v. Goldstein, su¬ 
pra. 

40. Colo.—Corpus Juris guoted lu 
Norqulst v. Norquist, 4 P.2d 306, 
307, 89 Colo. 486. 

Old.—^Mosier v. Aspinwall, 1 P.2d 
633, 161 Okl. 97. 

W.Va.—^Morris v. CaJhoun, 195 S.B. 

341, 119 W.Va. 603. 

50 C.Jf p 568 npte 34 

Personal nature of exemption see su- 

8 80 d. 


41- Cal.—'Pranklln v. Superior Court 
In and for San Erancisco County, 
App., 220 P.2d 8. 

Colo.—Corpus Juris quoted iu Nor¬ 
qulst V. Norqulst, 4 P.2d 306, 807, 
89 Colo. 486. . . 

lowa.—Northwestern Casualty & 

iSurety Co, v. Conaway, ^30 N.W. 
648, 210 lowa 126, 68 A.L.B. 1465. 
Ean.—Corpus Juris cited in Phoenix 
Joint Stock Land Bank v. Eells, 
148 P.2d 732, 733, 168 Kan. 630. 
Miss.—^Arnett v. Caro! C. & Ered R. 
<Smith, Xnc., 145 So. 688, 165 Miss. 
53. 

W.Va.—^Morris v. Caihoun, 195 S.B, 
341, 119 W.Va. 603. . 

50 CJ. p 558 note 35. 

Eacts held not tp constitute waiver 
Where testator sued nonresident 
outside state for money wrongfully 
obtalned, nonresident contested ac¬ 
tion, action was dlsn^ssed, and non¬ 
resident, in a court wlthin the state, 
contested testatores wlU cuttlngr ofl 
nonresldenfs rlghts by ofCerlngr pre- j 
vious will in which nonresident wasi 
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made sole beneficiary, nonresident 
dld not walve rlgrhts to immunity 
from servlce of process while in the 
state.—^Moseley v. Bicks, 274 N.W. 
23, 223 lowa 1088. 

42. lowa.—Northwestern Casualty 

& Surety Co. v. Conaway, 230 N.W;. 
648, 210 lowa 126, 68 A.L.R. 1466. 

50 C.J. p 559 note 36. 

43. Ean.—^Phoenix Joint S>tock Land 
Bank v. Eells, 148 P.2d 732, 168 
Ean. 530. 

Miss.—Amett v. Cairol C. & Fred R. 
Smlth, Inc., 145 So. 638, 165 Miss. 
53. 

Okl.—^Mosier v. Aspinwall, 1 P.2d 
633, 161 Okl. 97. 

60 C.J. p 669 riote 87. 

Claiu of immunity must ba timely 
made 

Okl.—Thomas v. Wall, 46 P.2d 616, 
172 Okl. 493—Thomas v. Blackwell, 
46 P.2d 609, 172 Okl. 487. 

Objections held too late 
Defendanfs objections, in divorce 
action, to Jurisdiction over his per¬ 
son while beinj held under crimlnal 
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to assert it in thc proper manncr;^^ and in case 
of failure to assert the privileg^e promptly, it is 
immaterial whethcr or not the delay was an inten- 
tional act of bad faith, since its effect would be the 
same>5 The privileg-e must be claimed at as early 
a stage of the procecdings as possible;^® and fail¬ 
ure to claim the privilege until after it is too late 
to obtain Service of another summons,^^ or until 
after verdict,^^ or judgment^^ against one other- 
wise entitled to the privilcgc, constitutes a waiver 
thereof; and the privilcgc is likewisc waived whcre 
motion to set it aside is not made until two months 
after the summons of attachment and garnishee 
processes.®® 

Commission of act giving cause of action whilc in 
attendance. Whilc it has becn held that witnesses 
and siiitors who are nonrcsidents of the state for- 
feit their right of exemption by thc commission of 
a wrongful act during the time the exemi)tion is in 
force, which gives a cause of action against thcm,5i 
and while thc same rule has becn applied in respeet 
of witnesses and suitors in a cause being heard in 
a county other than that of their rcsideucc,®^ the 
supreme court of the United States has rcached the 
conclusion to the contrary on the ground that the 
exemption is for the benefit of the court rather than 
of the witncss and must be upheld with inflexibility 
for itS'benefit.53 

b. Attending to Other Bosines» Whilie in Juris- 
diction 

In determlnlng the effect, on a nonresldent^e Immu- 


nity, of his attending to other busfness while in the Jur- 
Isdictlon, courts are divided between two theories, the 
''sole purpose doctrine/' and the "controlllng reason 
doctrine.” 

In applying the principle of immunity, and in 
determining the eifect, on a nonresident'5 immunity, 
of his attending to other business in' the jurisdic- 
tion, the courts are divided between two theories, 
which may be termed the “sole purpose doctrine” 
and the “controlling reason doctrine.”54 

"Sole purpose doctrina” The “sole purpose doc- 
trine” takes thc view that to entitle a nonresident 
witness or suitor to exemption against servicc 
of process it is indispensable that he should 
have come into the state for thc sole purpose of 
appearing as a witncss or suitor in the pending 
litigation and that, if he is in the state for any 
other cause be sides attcndance on the suit, thc 
ground of exemption ccases, and he is subject to 
Service of civil process.®^ Wherc this view pre- 
VHiils, if a nonresident party and witncss comes 
into thc state for the double purpose of attending 
court and attending to business which has no con- 
nection with the trial, thc privilege docs not at- 
tach to him;57 and a nonresident witness forfeits 
his exemption from scrvice of process by unneces- 
sarily prolonging his stay and attending to business 
of a private nature.58 Howcver, one who en- 
ters the jurisdiction for thc sole purpose of appear¬ 
ing as a witness is not thcrcby required to refrain 
from other activities while visiting the jurisdic¬ 
tion, under pcnalty of suibmitting himself to Serv¬ 
ice of process.59 Accordingly, the exemption is not 


process on his extraditlon from an¬ 
other state, not made until flve 
months after order for body attach¬ 
ment, and after complotlon of ali or- 
ders, except order overrullngr motion 
to vacate previous orders, wero held 
too late.—Norgulst v. Noraulst, 4 P. 
2d 306, 89 Colo. 486. 

44. U.S.—Matthews v. Puffer, C.C.N. 
T., 10 P. 606, 20 Blatchf. 233. 

lowa—^Northwestern Casualty & 

Surety Co. v, Conaway, 230 N.W, 
648, 210 lowa 126, 68 A.L.R. 1466. 

45. S.D.—^Austln-Western R o a d 

Mach. Co. V. Owen, 168 N.W. 860, 
41 S.D. 110. 

46. Kan.—^Baton v. Baton, 248 P, 
1040, 120 Kan. 477. 

60 C.J. p 669 noto 40. 

47. N.T.—^Pinucane v. Warner, 112 
N.T.S. 137, 60 Misc. 336, aflBlrmed 
86 N.B. 1118, 194 N.Y. 160. 

60 C.J. p 669 note 41. 

48. Pa—X.auby v. Gould, 11 PaDlst 
& Co. 676. 

49. Kan.—^Phoenix Joint Stock Land 
Bank v. Bells, 148 P.2d 782, 168 
Kan. 630. 

60 C.J. p 669 note 43. 


50. gJ.D,—^Austln-Wofltcrn R o a d 

Mach. Oo. V, Owen, 168 N.W. 860, 
41 -8.0. 110. 

51. XJ.S.—^Iron Dyke Coppor Mln. Co. 
V. Iron Dyke R. Co., C.C.Or., 132 F. 
208. 

60 c.Jr. p 660 notes 64, 65. 

58. Kan,—McAnarnoy v- Cauerhe- 
naur, 9 476, 34 Kan. 621. 

53. XJ.S.—^Pago Co. v. Macdonald, 

Hasa, 43 S.Ct. 416, 261 U.S. 446, 67 
li.Bd. 787. , 

50 C.J. p 661 note 67. 

54. Cal.—Q-orard v. Superior Court 
in and for Los Anheles County, 
205 P.2d 100, 91 Cal.App.2d 649.. 

66. Mont—^State ex rei. American 
Laundry Machlnery Co. v. Secoiid 
Judlcial Dist. Court in and for 
Sil ver Bow County,. 41 P.2d 26, 
98 Mont. 278, certiorari denled 
Second Judlcial Court of Montana 
V. State of Montana, 56 S.Ct. 666, 
296 U.S. 744, 79 L.Bd. 1690. 

N.T.—Chase Nat. Bank of City of 
New York v. Turner, 199 N.B. 636, 
269 N.T. 897, amendment of re¬ 
mittitur denied 3 N.B.2d 459, 271 
N.T. 684. 


S.C.—^Dyar v. Georgla Power Co., 176 

S, B. 711, 178 SX3. 627. 

60 C.J. p 669 note 45, 

58. N.T,—Chase Nat. Bank of City 
of New York v. Turner, 199 JT.B. 
636, 269 N.T. 397, amondment of 
remittitur denied 3 N.B.2d 459, 
271 N.Y. 634. . , 

60 C,J. p 569 note,46. 

67. N.T.—^Pinucane v. Warner, 86 N. 
B. 1118, 194 N.T. 160. - 

58. N.T.— 'V^oodrulf V. Austin, 87 N. 

T. S. 22, 15 Misc. 450, appeal dis- 
mlssed 88 N.Y.a 787, 16 Misc. 643. 

Conferenoa with ailversary^s attov- 
aey 

Nonresident who comes Into state 
td be trled on an Indlctment Is not 
exempt from Service of civil proo- 
6SS where, after adjournment of 
trial, he attends conference at sug- 
gestion of court with his wlfe's so- 
licltor to submit proof of his flnan- 
clal Inabillty to support his wife.— 
Morgan v. Morgan, 188 A. 268, 15 Nl 
J.Misc. 101, afiOlrmed 192 A. 608, 122 
N.J.Ea. 2. 

59. Mont—State ex rei. Amerlcaii 
Laundry Machlnery Qo. y. Second 
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lost tnerely because a witness visited friends and 
participated in normal social activities while in the 
jurisdiction;®® and the mere fact that a nonresident 
witness while attending a trial executed a certifi- 
cate of copartnership relative to business he was 
then interested in carrying on will not defeat the 
exemption;®! and the fact that a nonresident wit¬ 
ness while necessarily detained on the trial inci- 
dentally attended a business conference which did 
not constitute business other than that of attending 
the trial did not defeat the exemption.®^ Certainly, 
where a nonresident has entered the jurisdiction to 
testify as a witness, his immunity is not affected 
by the fact that he intends subsequently to remain 
for the purpose of enjoying a vacation.®® 

^'Controlling reason doctrine/* The "control- 
ling reason doctrine” takes the view that a non¬ 
resident witness or suitor should be entitled to 
the exemption if the main and controlling cause 
or reason for his coming into the state was to at- 
tend the trial of a cause as witness or suitor;®^ 
but that, if the desire to transact other business 
not connected with the litigation was the control¬ 
ling motive that brought him within the jurisdic¬ 
tion of the court, he is not entitled to exemption.®® 
Where this view prevails, it has been held that, 


where the main and controlling cause or reason for 
a nonresident witness’ or 6uitor’s presence in the 
state is to attend on court business, his immunity 
is not lost, although, while in attendance on such 
business, he may transact some other business not 
connected therewith,®® provided he does not volun- 
tarily remain in the state after the trial after the 
reasonable time allowed for departure.®*^ 

c. XTnreasonable Delay in Corning or Gcing 

The right of a nonresident to assert and claim Im¬ 
munity from civii process while attending court and com¬ 
ing to it and golng from it may be forfeited by unrea- 
sonable delays In such comings and goings. 

While the immunity of nonresident witnesses or 
suitors or persons charged with crime covers not only 
the time of actual attendance on the litigation, but 
also a reasonable time in coming into the jurisdic¬ 
tion, and leaving it and returning to their homes aft¬ 
er the purpose of attendance has been fulfilled, it has 
been held that unreasonable delays in such com¬ 
ings and goings may resuit in a forfeiture of the 
right to assert and claim the immunity.®® It has 
been said, however, that a reasonable latitude should 
be allowed,®® that a person going to, or returning 
from, court need not take the most direct route,7® 
or, in returning, set out for horne immediately,^! 


Judlcial Dlsl Court In and for flll- 
ver Bow County, 41 P.2d 26, 98 
Mont. 278, certiorari denied Second 
Judicial Court of Montana v. State 
of Montana, 55 S.Ct. 656, 295 U.S. 
744, 79 Ii.Ed. 1690. 

Ohio.—^Roos V. H. W, Roos Co., 28 N. 
E:2d 1008, 64 Ohio App. 464. 

eOi Ohio.—Boos V. H. W. Roos Co., 
supra. 

61. Mich.—Connelly v. Judge Wayne 
Cir. Ct., 198 N.W. 686, 227 Mich. 
139. 

62. U.S.—Union Water Uev. Cb. v. 
S^venson, D.dCal., 256 F. 981. 

63. Mont.—State ex rei. American 
Laundry Machinery Co. v. Second 
Judicial Dist. Court in and for 
Sil ver Bow County, 41 iP.2d 26, 98 
Mont. 278, certiorari denied Second 
Judicial Court of Montana v. State 
of Montana, 55 S.Ct. 656, 295 U.S. 
744. 79 L.Ed. 1690. 

64 . Cal.—^ETankllu v. Superior Court 
in and for San Franclsco County, 
App., 220 P.2d 8—Gerard v. Su¬ 
perior Court in and for Lios An- 
seles County, 205 P.2d 109, 91 Cal. 
App.2d 549. 

Okl.—Harris Foundation v. Dlstrict 
Court of Pottawatomie County, 168 

^ P.2d 976, 196 Okl. 222, 162 A.L 1 .R. 
272. 

60 (U. p 559 note 47. 

65. , <^1.—Gerard v. Superior Court 
in and for Los Ansreles County, 205 
P.2d 109, 91 Cal.App.2d 549. 


Okl.—^Burroughs v. Cocke, 166 P. 196, 
56 Okl. 627, Ii.R.A.1916B 1170. 
CrontroUlnfiT purpose held not litiga¬ 
tion 

Where petitioner came into state 
and sought custody of his son from 
maternal grandmother, but spent 
eight days in state before commenc- 
ing habeas corpus proceedings to se¬ 
cure custody, reasonable inference 
was that petitloner's controlling pur¬ 
pose of coming into state was to 
avoid litigation, and therefore peti¬ 
tioner was not exempt from Service 
of process in another action.—^Prank- 
lin V. Superior Court in and for San 
Francisco County, Cal.App., 220 P. 
2d 8. 

66. Cal.—^Franklln v. Superior Court 
in and for San Francisco County, 
App., 220 P.2d 8. 

60 iC.J. p 560 note 55. 

Vlslting friends 

Okl.—^Harris Foundation v. Dlstrict 
Court of Pottawatomie County, 163 
P.2d 976, 196 Okl. 222, 162 AL.R. 
272, 

TaUng lecture oouxse 
Cal.—Gerard v. Superior Court In 
and for Los Angeles County, 205 P. 
2d 109, 91 Cal.App.2d 649. 

67. Cal.—Hammons v. Los Angeles 
Super. Ct, 219 P. 1037, 63 Cal.App. 
700. 

68. Cal.—^Franklln v. Superior Court 
in and for San Francisco County, 
App., 220 P.2d 8. 
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[ Md.—Margos V. Moroudas, 40 A2d 
816, 184 Md. 362. 

50 C.J. .p 560 note 58. 

69. Cal.—Gerard v. Superior Court 
in and for Los Angeles County, 
205 [P.2d 109, 91 Cal.App.2d 549. 

50 C.J. p 560 note 59. 

70. Cal.—Gerard v. Superior Court 
in and for Los Angeles County, su- 

. pra. 

Ohio.—^Barber v. Knowles, 82 N-E. 
1066, 77 Ohio St 81. 

71. Cal.—Gerard v. Superior Court 
in and for Los Angeles County, 
205 P.2d 109, 112, 91 Cal.App.2d 
549. 

‘*The rule requirlng a departure 
from the state within a reasonable 
time is not so exactlng as to Impose 
upon the party the duty of making 
hot pursuit of the flrst train out of 
the state.** 

Cal.—Gerard v. Superior Court in 
and for Los Angeles County, su¬ 
pra, 

Minn.—Turner v. Randall, 159 N.W. 
968, 134 Minn. 427, 429, L.RA. 
1917B 250. 

Transportation dliXloulties 
Nonresident who entered state for 
sole purpose of tcstlfying in action 
pending agalnst him which was set 
down for trial for February Ist, was 
justlfled in assumlng, when he made 
railroad reservatlon for return to his 
horne in California, that his presence 
in New York would be required untU 
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and that reasonable deviations or delays will be 
allowed,'^^ provided they do not arise in carrying 
out a purpose entirely distinet from the purpose 
of going to, attending, or returning from, court.'^3 

What is reasonable time, it has been said, is a 
question of fact to be ascertained from the evidence 
adduced in the circumstances of each particular 
case.*^^ 

§ 89. Protection and Enforcement of Privi- 
lege 

Process issued In violatlon of the Immunity granted 
to a nonresident whlle within the state attending triai 
is illegal; and the immunity may be claimed by a mo- 
tion to set aside Service, a plea to the Jurisdiction, or 
an answer. 

Process issued in violation of the immunity 
granted to a nonresident while within the state at¬ 
tending triai is illegal and the court issuing such 
process does not acquire jurisdiction thcrcby,'^® 
tmless there has been a waiver or forfeiture of 
such privilege, as discussed supra § 88. A claim 
of immunity or privilege may be asserted by an 
answer presenting only that question,and per- 
haps the claim may be asserted by a plea to the 
jurisdictioni? The privilege may not be asserted 
by a motion to dismiss the action;?^ and such 
immunity may not be raised by a gcneral appear- 
ance but is required to be raised by a special 


appearance.?® 

Whether an exemption from the Service of proc¬ 
ess, as a matter of public policy, exists in any giv- 
en case depends on the particular facts of each 

case.80 

Motion to sct eside or quash Service. Motions to 
set aside or quash the Service filcd in the court in 
which the action is pending are very generally rec- 
ognized as an appropriate method to assert the 
privilegc.si A notice of motion to set aside Serv¬ 
ice may be signed by an attorney.82 The notice 
nccd not suggest by what method Service may be 
obtained on the party claiming the privilege.In- 
asmuch as no issue as to the truth or falsity of 
the return of the officer serving the process is in- 
volved, it is not essential to the jurisdiction of the 
court to entertain procceding that the ofhccr be 
made a party thereto.*^ It is not a ground for 
dcniurrcr to the motion that issues raised in the 
motion should be tried by jury.85 Where a motion 
to sct aside Service is ovcrrulcd, the remedy is to 
cxccpt, answer, and appeal from the final judg- 
mcnt.86 Where a suitor appears and moves to 
quash the scrvicc of process the court is thcrcby 
deprived of jurisdiction to procecd;^? and this has 
been hcld to be true even though there may be a 
statute to the effcct that where a summons or 
Service thereof is quashcd on motion of defend¬ 


at least February 7th, and in view 
of provalent transportatlon diflflcul- 
ties he was immuno from sorvice of 
process untll departure on Fobruary 
7tli, although plaintijCC discontinued 
pending action on Februajry 2d.— 
Cohen v. Lindstrom, 47 N.Y.S.2d 734, 
afflrmed 60 N.T.S.2d 167, 266 Ajpp. 
0iv. 766. 

72. Cal.—G<eraxd v. Superior Court 
in and for Los Angoles County, 
205 P.2d 109, 91 Cal.App.2d 649. 

Ohio.—^Barber v. Knowles, 82 N.EI. 
1066, 77 Ohio St. 81. 

73. Cal.—Oorpufl luris dted In. 
Gerard v. fluperior Court in and 
for Los Angeles County, 206 P.2d 
109, 112, 91 Cal.App.2d 649. 

Ohio.—^Barbor v. Knowles, 82 N.B. 

1066, 77 Ohio St. 81. 

Con.fexen.oes wlth coTULSel 
Nonresident parties are entitlod to 
a reasonable amount of time for con- 
ferences . wlth their counsel prior to 
commencoment of the triai, durlng 
which time they are immune from 
Service of civil process.—Gerard v. 
Superior Court in and for Los An¬ 
geles County, 206 P.2d 109, 91 Cal. 
App.2d 649. 

74. Cal.—Gerard v. Superior Court 
in and for Los Angeles County, 
supra. 

60 C.J. p 560 note 68. 


75. Okl.—Harrlfl Foundation v. Dtfl- 
trlct Court of T^ottawatomle Ooun- 
ty, 163 P.2d 076, 196 Okl. 222, 162 

A. L.11. 272. 

76. Kon.—^Faton v. Eaton, 243 I*. 
1040, 120 Kan. 477. 

77. Oa.—Thornton v. American 
Writing Mach. Co., 9 S.B. 679, 83 
Oa. 288, 20 Am.S.U. 320. 

Question raised by portner 
Where sorvlco of process on a 
partnor was Invalid under the rulc 
that the partnor, a nonresident, was 
immuno from aorvico whlle within 
the state attending triai, Jurisdiction 
of the partnorshlp was not thereby 
acQuired, and question of Jurisdio- 
tlon could be raised by the othor 
partnor not served by a plea to Ju¬ 
ri sdictlon.—^Harris Foundation v. 
Dlstrict Court of Pottawatomie 
County, 163 P.2d 976, 196 Okl. 222, 
162 A.L.R. 272. 

78. N.C.—Cooper v. Wyman, 29 S. 

B. 947, 122 N.O. 784, 66 Am.S.Il. 
781. 

79. Fla.—^Harrell v. Black, 88 So.2d 
310. 

80. Cal.—^Murrey v. Murrey, 16 P.2d 

741, 216 Cal. 707, 85 A.L.R.. 1385, 
certiorari denled 63 S.Ct. 658, 280 
U.S. 740, 77 L.Bd. 1487. l 
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Pinding of nonxesidence held vax- 
ranted 

N.J*.—Cook V. Cook, 28 A.2d 178, 132 
N.J.Eq. 352. 

81. N.C—0011 School V, Polrce, 79 
S.F. 687, 163 N.C. 424. 

50 C.J. p 661 note 74. 

Plea in abatement not required 
Sheriff of another stato who .was 
served wlth summons in a common- 
law action while in tho state to per- 
form an omcial duty could ralse 
question of immunity from Service 
of process by motion to quash wlth 
supportlng afildavlts and wjis net re¬ 
quired to rely on a plea in abate¬ 
ment.—^Harrell v. Blaclc, Fla., 38 So. 
2d 310. 

82. S.C.—‘Williams v. Hatcher, 78 & 
E. 616, 96 S.C. 49. 

83. 8.C.—Williams t, Hatcher, su¬ 
pra. 

84. Ga.—^Watscn v. Kvatemik, 126 
S.E. 552, 33 Ga.App. 416. 

86. Ga.—Watson v. Kvaternik, su¬ 
pra, 

86. N.C.—^Dell Schcel y, Peirce, 79 
B.E. 617, 163 N.C. 424. 

87. Miss.—^Amett v. Carel C. & 
Fred R. Smith, Inc., 146 6e. 638, 
165 lAiss. 53. 
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ant, defendant shall be deemcd to have entered Hs 
appearance to the succeeding term of court.^® 

Presumptions and burden of proof, Irrespective 
of the method by which it is sought to assert the 
privilege, the presumption is that the Service is' 
regiilar,89 and the burden is on the person claim- 
ing the privilege to establish the contrary.^^> 


Affidavits may be employed to establish facts 
in proceedings to assert the privilege and the 
fact that such affidavits state conclusions and ulti¬ 
mate facts does not render them obj ectionable.92 
The affidavit of the person asserting the privilege, 
if not contradicted, cither specifically or by proof 
of conflicting circumstances, is sufficient to estab¬ 
lish the claim of privilege.^^ 


ni. EETUEN AND PEOOP OP SEEVICE 


§ 90. Definitioxi, Nature, and Necessity of Re- 
turn 

'a. Definition and nature 
b. Necessity 

a. Definition and Nature 

A return of process is a written statement by the 
offlcer to whom the process Is directed certifying what 
he has done pursuant to the command of the process or 
in connection with the service thereof. 

A return of process is a statement in writing in- 
dorsed thereon or annexed thereto by the officer to 
whom it is directed, certifying to the court what he 
has done pursuant to the command of the process 
or in connection with the service thereof the 
officeres answer touching what he is commanded to 
do by the writ;^® the bringing of a process into 


court with such indorsements as the law requires, 
whether they are true or false an official state¬ 
ment by an officer of what he has done in obedience 
to a command from a superior authority, or why he 
has done nothing, whichever is required.^*^ The 
purpose of the officer*s return is to give evidence 
of the fact that service has been had in conformity 
with the command of the process, and to put on 
the record the statement of a responsible official 
that notice has been given to defendant of the 
proceedings against him.^® The return is an offi¬ 
cial act,^ and constitutes the official oath of the 
officer as to the facts stated in the return.^ The 
term also has the more literal meaning of bring¬ 
ing the process back to the court from which it is- 
sues or filing it therein.^ 

In determining whether a particular writing or 


88. Mlss.—Amett v- Caroi C & Fred 
R. Smith, Inc., supra. 

89. N.T.—^Finucane v. Warner, 86 IST. 
B. 1118, 194 N.T. 160—Sander v. 
Harrls. 14 N.Y.S. 37, 20 N.T.Civ. 
Proc. 268. 

9a N-J.—^Brown v. Brown, 165 A. 

643, 112 N.XBa. 600. 

60 C.X p 661 note 81. 

Buzdea of estalillsblng’ nonresl- 
deBoa is on the person attacklng the 
validity of the service on the ground 
of his nonresidence.—Cook v. Cook, 
28 A.2d 178, 132 N.J.Ea. 352—Morgan 
V. Morgan, 192 A. 608, 122 N.XBou 
2 . 

91. Fla.—^BCarrell v. Black, 88 fio.2d 
310. 

50 O.X p 661 note 82. 

Orant of motlon held proper 
N.C.—^Bangle v. Webb, 17 S.B.2d 613, 
220 N.C. 423. 

Denial of motlon held proper 
Mich.—Dallas v. Carras, 10 N.W.2d 
897, 306 Mich. 313. 

92. TJtah.—Smith v. Iverson, 226 P. 
603, 63 tJtah 293. 

93. N.Y.—^Flnucane ▼. Warner, 86 
NJBL 1118, 194 N.Y. 160. 

94. Ifont.—Ck>rpiui Jnxla oited in 
Haggerty v. Sherbuxne Mercantile 
Co., 186 P.2d 884, 893, 120 Mont 
886—Oorpua Jnxls oited In Mont- 


gomery Ward & Co. v. Bistrlct 
Court, 146 P.2d 1012, 1014, 116 
Mont. 621, 

60 C.X p 661 note 87, 

Other deflnltions 

(1) A recital of action taken by 
the retuming officer.—Cobleigh v. 
Bpping Brick Co., D.C.N.H., 85 F. 
iSupp. 862. 

(2) Certiflcate of offlcer as to 
where, when, and how process was 
executed.—Guntei^s XJnknown Heirs, 
and Legal Representatives v. Lagow, 
Tex.Civ.App.. 191 S.W.2d 111, error 
refused. 

(3) Short written statement un¬ 
der official oath, certifying what was 
done in serving summons.—Hagger- 
ty V. Sherburne Mercantile Co., 186 
P.2d 884, 120 Mont. 386. 

96. N.C.—State v. Moore, 66 S.B.2d 
177, 230 N.C. 648. 

96. N.C.—State v. Moore, supra— 
Watson V. Mltchell, 12 S.B, 836, 
108 N.C. 864. 

60 O.X p 561 note 90 [a]. 

97- Mich.—Rood v. McDonald* 7 N. 

W.2d 96, 303 Mich. 634. 
gWTniifl. 1 ? deflaltion 

A return of writ or summons is 
written statement to court by sher- 
iff or other minlsterial offlcer, under 
his official oath, of what has been 
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done touching execution of writ.— 
Haggerty vi Sherburne Mercantile 
Co., 186 P,2d 884, 120 Mont. 886— 
Montgomery Ward & Co. v. District 
Court, 146 P.2d 1012, 116 Mont. 521— 
Schmidt v. Schmidt, 89 P.2d 1020, 
108 Mont. 246. 

98. Mo.—State ex rei. Mills Auto¬ 
matic Merchandlsing Corporation 
V. Hogan, 103 S.W.2d 496, 232 Mo. 
App. 291. 

99. U.S.—^Murphy v, Campbell Soup 
Co., D.CMass., 44 F.2d 214. 

1. Tex,—^Mlssourl State Life Ins. 
Co. V. Rhyne, Clv.App., 276 S.W. 
767, reversed on other grounds, 
Com.App., 291 S.W. 846. 

2. Ark.—Karnes v. Ramey, 287 S.W. 
743, 172 Ark. 126. 

50 C.X p 561 note 89. 

Necessity of verlfLcatlon see infra S 
94. 

3. Cal.—Frohman v. Bonelll, 204 P. 
2d 890, 91 CalALPP.2d 285. 

50 C.J. p 661 note 90. 

Filing and record of return see in¬ 
fra S 105. 
samllar definition 

To make a return of summons is 
to bring or send it back to a tribunal 
or office with a certiflcate of what 
has been done.—Schmidt v. Schmidt, 
89 P.2d 1020, 108 Mont. 246. 
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part of a writing constitutos the return, the re- 
turn of the ofiiccr is that, and that only, to which 
he signs his name whcn he rcturns the writ.^ 

A return of process, as distinjniished from the 
process itself, is merely the cvidcnce by which 
the court is informed that defendant has been 
served or given notice to appear in court.5 It has 
been said that the citation is the thing, so to 
speak, while the return is merely cvidencc thcre- 
of.6 One may be valid and the other incomplete 
and citation may bc fatally defective nolwith- 
standing the return indicates that a legal citation 
has been had.^ 

h. Necessity 

Whlle the servlce of process, rather than a return 
or proof of service, Is the Jurfsdictional requisite, never- 
theiess a proper return is ordinarily necessary In order 
that Service may be shown to have been duly made. 

It is gcncrally considered that the service of 
process, rather than a return or proof of service, 


is the jurisdictional requisite, and that the court 
acquires jurisdiction, if at ali, through proper 
Service, and not through the return thereqf.® It 
has been held that in the abscnce of statutory re- 
quirement thereof a return need not be made,i® 
and if made in such case has only the force of a 
private memorandum of the person making it.^^ 
In order, however, that service may be shown to 
have been duly made, a proper return is ordinari¬ 
ly necessary,12 and without it the trial court is not 
authorized to find that it has jurisdiction and 
there is authority to the effect that legal proof of 
the Service of a summons, whether personally or 
by publication, is a jurisdictional matter.l^ 

§ 91. Who May Prove Service by Return 

Only a duly authorized ofTicer has power to make 
proof of Service by his certiflcate or return. 

Only such officer as may be thercunto author¬ 
ized by statute has power to make proof of Serv¬ 
ice by his ccrtificatc or return,i® since it is only an 


4. Mo.—State ex rei. Wolf v. 

Pumphrey, App., 104 S.W.2d 896. 

5. Cal.—^Frohman v. BonoUi, 204 P. 
2d 890, 91 Cal.App.2d 286. 

La.—Adi er v. Board of Levee Com'rs 
of Orleans Levee Blst., 128 So, 605, 
168 La. 877—^Diclsey v. Follook, 
App., 383 So. 48. 

Mont.—Haffgerty v. Sherburne Mer- 
cantlle Co., 186 P.2d 884, 120 Moxxt. 
386. 

N.M.—Bourgeious v. Santa Pe Trall 
Stages, 96 P.2d 204, 43 N.M. 468. 
Va.—Buttery v, Robblns, 14 S.B.2d 
644, 177 Va. 868. 

saCzLoWledge of oonrt ae to JnxlsdlotloiL 
omcial return on writ after Serv¬ 
ice is merely wrltten evidonce of 
time, place, and manner of sorvioe so 
that court to which return Is made 
may Judicially be apprlsod of lt« Ju¬ 
risdiction or lack of Jurisdiction of 
person served.—Southern Kansas 

Stage Lines Co. v. Holt, 90 S.W.2d 
473, 192 Ark. 166. 

6. La.—Weldon v, Gandy, App., 196 
So. 665. 

7. La.—Weldon v, Gktndy, supra. 
Service not neoessarlly present 

The mere fact that there Is a pur- 
ported citation containlng an en- 
dorsement of the sherUfs return 
does not neoessarlly mean that there 
must have been service of process.— 
Weldon V. Gandy, supra. 

8. La.—Weldon v. Gandy, supra. 

9. Cal.—^Vail V. Jones, 287 P, 99, 
209 Cal. 261—Dalkl Otsuka v. Bal- 
angue, 208 P.2d 66, 92 Cal.App.2d 
788—^North Side Property Owners' 
Ass'n V. Los Angeles County, 161 
P.2d 618, 70 Cal.App.2d 598—In re 


Splers, 80 P.2d 466, 82 Cal.App.2d 
124. 

Pia.—Stato ex rol. Briggs v. Barns, 
1G4 So. 639, 121 Pia. 867. 

Mlnn.—Goodman v. Anoiont Order of 
United Workmen, 800 N.W. 624, 
211 Mlnn. 181. 

Mont.-r-State ex rei. Buckworth v. 
Dlstrlct Court of Seventoonth Ju- 
dicial DISt, 80 P.2d 367, 107 Mont. 
07. 

N.M.—Bourgeious v. Santa Pe Trall 
Stages, 95 P.2d 204, 43 N.M. 463. 
N.Y.—^Ange v. General Crushed Stone 
Co., 30 N.,Y.S.2d 912, 262 App.Div. 
663—Colonial Dlscount Co. v. Mar- 
■ tel, 78 N.Y.S.2d 8. 

N.C.—Stato V. Moore, 65 S.Bl2d 177, 
230 N.C. 648. 

Okl.—Soleoted Investments Corp, v. 

liell, 206 P.2d 989, 201 Okl. 408. 
Utah.—^Pedoral Land Bank of Berk- 
ol«y v. Brlnton, 14C P.2d 200, 106 
Utah 149. 

60 C.J. p 562 notes 92, 98. 

Uoturii as condltlon precedent tot 
Jurisdiction spocially conferred on 
court see Courts § 88 b (1). 
Service by publication see supra 5 
GO. 

Return and proof of service in equl- 
ty .see Pqulty 9 176. 
hUnlsterial aot 

If there had been personal service 
of process on defendant by sherlfC^ 
the making of an entry of service 
would have been a minlsterlal act 
on sberlfPs part.—^Benton v. Maddox, 
16 S.P.2d 141, 66 Ga.App. 640. 

10. Wash.—Strandberg v. Stringer, 
216 P. 25, 126 Wash. 868, 

60 C.Jr P 662 note 96. 

11. Wash.—Strandberg v. Stringer, 
supra. 


Unauthorizod return as evidonce see 
infra 9 99. 

12. N.C,—State v. Moore, 66 S.P.2d 
177, 230 N.C. 648. 

‘Okl.—^Atlantic Municlpal Corporation 
V. Wallace, 144 P.2d 976, 103 Okl. 
448. 

Pa.—Heller v, Rocelvers of Mechan¬ 
ice Trust Oo.f Com.Pl., 51 Bauph. 
Co. 118. 

60 C.J. p 562 note 94. 

JoiZLt dafendaats 

A plalntifC suing Jolnt defendants 
cannot proceed agalnst defendants 
served until return of shorilf on sum¬ 
mons direoted to unserved defend¬ 
ants shows that such defendants 
were not served bocauso they did not 
reside in county.—^Alderman v. 
Puleston, 24 So.2d 627, 166 Pia. 781. 
SCnowledge of abseaoe of sertdoe or 
retura 

(1) I=»lalntlirs were held oharge- 
able wlth knowledge of fallure of 
sheriff to moJce return.—Krulzeuga 
V. Puller, 299 N.W. 787, 299 Mlch. 9. 

(2) Litigante are bound to know 
.that on fallure of service withln 
specined time, the process server 
must make and file timely proof of 
nonservice.—^Home Sav. Bank v. 
Young, 296 N.W. 474, 296 Mlch. 726. 

13. Nev.—^Wllllamson v. William- 
Bon, 280 P. 661, 62 Nev, 78, re- 
hearlng denied 296 P. 1118. 

Tex.—^Dallas v. Crawford, Civ.App., 
222 S.W. 806. 

14. Wash.—Case v. City of Belllng- 
ham, 197 P.2d 106, 81 Wash.2d 374. 

16. Mlnn.—Leland v;. Heiberg, 194 
N.W. 93, 166 Mlnn. 30. 

PUerto Rlco.—Orcasltas v. Marquez, 
19 Puerto Rlco 454. 
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officer who has taken an oath of ofiSce and is un¬ 
der bond for the faithful performance of his duty 
whose certificate of his doings will be evidence of 
his acts.i6 A party to the action cannot make a 

return-i^ 

§ 92. To Whom Made 

A netum of process shouid be made to the court or 
offlcer designated by the process. 

A return of process shouid be made to the court 
or officer designated by the process.i^ A statutory 
provision designating the officer to whom the re¬ 
turn shouid be made has been held to be merely 
directory and not to render void process returned 
to a WTong officer.19 

§ 93. Time for Making Retum 

Process shouid not be returned prematurely or at a 
time later than that fixed by statute; but by leave of 
court process may be returned after the lawfui return 
day in a proper case. 

At common law process may be returned at the 
term in which it was issued or at the next term 
thereafter;20 and where it is retumable only in 


term it cannot validly be returned in vacation.2l 
The day on which it is to be returned is, in most 
jurisdictions, however, dependent on statutory pro¬ 
vision, 22 and is called the “return day.”23 

Prematureness. Process shouid not be returned 
prior to the proper retum day unless defendant is 
sooner found and served ;24 and a return made be- 
fore the retura day, where Service has not been had, 
is premature and invalid,25 and no subsequent pro- 
ceeding can be predicated on it.26 The sheriff is 
not required to make his return of Service before 
the return day named in the writ27 

Lateness. By leave of court process may be re- 
turaed after the lawfui retura day,23 unless the 
term at which it was retumable has closed;23 and, 
unless otherwise provided by statute, delay in mak- 
ing a return or proof of Service beyond the proper 
time therefor does 'not necessarily invalidate the 
Service itself or deprive the court of jurisdiction,20 
even where leave of court has not been obtained.2i 
Such proof may be supplied even after judgment22 

In a jurisdiction in which an action is deemed 
to be pending when the writ is issued, whether 


In whose name retum to be made 
see lufra § 94. 

CaseB isL dtffere&t oourta 
Where wife Instituted action for 
Injuries in Circuit court and husband 
brougrht action for loss of Services In 
the common pleas court and Service 
of summons was made in both cases 
by constable. constable's return of 
the common pleas summons was by 
offlcei^s certificate, while his return 
of the Circuit court summons was by 
afiSdavlt of Service as an individual, 
since the constable is an offlcer of 
the common pleas court but not of 
the Circuit court.—^Blliotte v. Lavier, 
800 N.W. 116, 299 Mich. 353. 

16. Or.—^Pickard v. Marsh, 124 P. 
268, 62 Or. 192. 

Return as constituting- offlclal oath 
of offlcer see supra § 90. 

17. G€u—J ohnson v. Shurley, 58 Ga. 
417. 

Mich.—Wlndolph v. Joure, 34 N.W.2d 
529, 323 Mich. 1. 

18. Ky.—Wolfe v. Stephens, 10 Ky. 
Op. 647. 

Designatlon of court, judge, and 
place see supra S 13. 

19. N.Y.—Ontarlo Bank v. Oarlock, 
1 Wend, 288. 

20. N.J.—^Zeek v. Rockaway Rollln^r 
Mlll, 74 A. 442, 79 K.J.Law 123— 
Bowden v. T. A. Gillespie Co., 66 
A. 238, 76 ISr.J.Law 296. 

81. Del.—Johnson v. Wilmingrton, 
etc., Electric R. Co., 89 A. 777, 17 
DeL 87. 

28 . Pa.—Sherman v. Rittezihouse, 


16 Pa.Dist & Co. 306, 29 Sch.Legr. 
Rec. 122. 

Tex.—Walker v. Ko&er, Civ.App., 99 
S.W.2d 1034, error dismissed. 

50 C.J. p 562 note 8. 

Provision in process as to return see 
supra § 14. 

Time of slgTilng held InunaterlaX 
Whether deputy maJdLng Service of 
summons actually slgned retum on 
date Service was made or on later 
date was held immaterial in view of 
statute authorizing court to amend 
any process or correct a mistake on 
the retura before or after Judgment 
in furtherance of justice.—^Nickerson 
V. Nlckerson, 87 N.E.2d 916, 86 Ohio 
App. 372. 

23. lowa.—^Bankers' lowa State 
Bank v. Jordan, 82 N.W. 779, 111 
lowa 324. 

PlaliLtlffs were chargeable wlth 
knowledge of the return day of the 
original summons.—B^rnizenga v. 
Puller, 299 N.W. 787, 299 Mich. 9. 

24. Mol—HImmelberger - Harrlson 
Lumber Co. v. McCabe, 119 S.W. 
357, 220 Mo. 154. 

50 C.J. p 562 note 10. 

25. Mo.—State v. McQuillin, 166 S. 
W'. 713, 256 Mo. 693—^Himmelberg- 
ei^Harrlson Lumber Co. v. McCabe, 
119 S.W. 367, 220 Mo. 154. 

26. Mo.—Williams v. Sands, 158 S. 
W. 47, 261 Mo. 147. 

50 C.J. p 562 note 12. 

27. Del.—^Webb Packing Co. v. Har- 
mon, 196 A- 168, 9 W.W.Harr. 22. 

28. N.H.—Langdell v. Bastern 
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Basket & Veneer Co., 99 A. 90, 78 
N.H. 243—-Chadbourne v. Sumner, 
16 N.H. 129, 41 Am.D. 720. 

Pa.—Ctorpus Juris dted lu Rlker v. 
Killnski, 163 A. 626, 627, 309 Pa 
188. 

29. U.S.—U. S. V. Frederick H. At- 
teaux Co., D.C.Mass., 276 F. 1013. 

NX—Bowden v, T. A, Gillespie Co., 
68 A. 238, 76 N.J.Law 296. 

30. Neb.—Pitman v. Heumeier, 115 
N.W. 1083, 81 Neb. 338. 

50 C.J. p 662 notes 17, 18. 

Nunc pro tnxLo eutry 
Where there has been no return 
of Service but it appears that de¬ 
fendant has in fact been served, the 
retura of Service may be made, on 
motion, by an entry nunc pro tunc. 
—^EUiott V. Porch, 200 S.E. 190, 59 
GaApp. 181. 

31. Neb.—Graves v. Macfarland, 79 
N.W. 707, 68 Neb. 802. 

50 C.J. p 562 note 16. 

Better practlce 

A return of Service made after 
the return day and after expiration 
of the term of court will not be 
stricken as too late, where the re¬ 
turn avers personal Service on the 
return day of the writ; while it may 
be better practice to obtain leave of 
court to return the writ after term 
time, such leave would be granted on 
application.—^Boarman v. Bedway, 43 
Pa.Dlst. & Co. 241. 

32. U.S.—^Von Arx v. Boone, Alaska, 
193 P. 612, 118 aC.A. 480, 
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served or not, if no return of Service is made with- 
in the time limit fixed by law, the writ is considered 
to be abandoned; and with its abandonment the 
action is no longer pending.SS Under some stat- 
utes, if process is not returned within a prescribed 
period after the date of the commencement of the 
action, the trial court has no jurisdiction to procecd, 
unless defendant has appearcd;34 on the day that 
the prescribed period expires the trial court loses 
juri^iction to make any order other than a dis- 
missal of the action.35 

§ 94. Form, Requisites, and Sufficiency of 

Return 

a. In gcneral 

b. Service on multiple defendants 

c. By whom and in whose namc made 

a. In Qenexal 

A return of process shouid show the existence or 
dolng of everything necessary to constitute a good Serv¬ 
ice or exeeution, although In the absence of statute It 
need noi: be In any particular form. 

Except where prescribed by statute, th.c form in 
which a return of process shouid be made is left 
to the officcr exeeuting the writ.3C The return 
shouid show on its face the existence or doing of 
ever 3 rthing necessary to constitute a good Service 
or exeeution;®'^ but it nccd not be couchcd in the 
language of the statute,®® since any other languagc 
which sliows compliancc with the statute is effectual 
and suflScient®® Where an action is decmed com- 
menced by the dclivery of process to an officer for 
Service, the return shouid also show when the proc¬ 


ess was received,^® but in other cases the time of 
receipt need not be shown.^i 

It must appear that the process served was that 
in the particular action or proceeding wherein the 
return is produced.^® A sheriff making a return 
need not name therein the county of which he is 
sheriff nor need he designate himself as sheriff, 
since the court is presumed to know its own offi- 
cctsM In general, the return need show nothing 
which already appears of record elsewhere;^® but 
it must not depciid on facts extraneous to the proc¬ 
ess to which it rclates, in order to render it intelligi- 
ble.46 Redundancy or surplusage will not vitiate 

a return.'*'^ 

V erification, Unless otherwise provided by 
law,4® an officeres return of process need not be 
verified,^® cxccpt, it w^uld seem, when made by 
an officer of and in a state other than that in which 
the action is brought or pending.®® 

Alterations, Erasures or interlineations subsc- 
quently found in a return of process will not nulli- 
fy a judgment based on it which recites that the 
process was served on defendant.®^ 

b. Service on Multiple Defendants 

Where there are two or more defendants, a return 
of process shouid show on which ones service was made, 
and the time and manner of service on each. 

In the case of two or more defendants a rc- 
turn of process shouid show dearly on which ones 
Service was made, and when and how it was 
made on cach;®® and a return showing service 
on onc, but silent as to another, is not sufficient 


33. Pa.—^Roche v. Scavicchlo, 70 Pa. 
Dist. & Co. 75. 

34. Cal.—Chilcoto v. Pacific Air 
Transport, 74 P.2d 800, 24 Cal. 
Appt2d 32. 

35. Cal.—^Pearson v. Superior Court 
in and for City and County of San 
Francisco, 10 P.2d 489, 122 Cal. 
App. 671. 

36. Mass.—Joyce v. Thompson, 119 
N.E. 777, 230 Mass. 254. 

60 C.J. p 563 note 32. 

37. IU.—Bscue V. Nichols, 81 N.E. 
2d 652. 336 Ill.App. 244. 

Md.—^Murray v. Hurst, 163 A. 183, 
163 Md. 481, 85 A.L..K. 442. 

Miss.—^Demoss v. Brewster, 12 Miss. 
661. 

Mo.—Ser v. Bobst, 8 Mo. 606—Cartor 
V. Mynn, 112 S.W.2d 364, 232 Mo. 
App. 771. 

Pa.—^Andreas v. Paul, 31 Pa.Dist. & 
Co. 33—Taylor v. Brown, 13 Pa. 
Co. 656—Boyle v. Whitney, 8 Pa. 
Co, 501. 

60 C.J. p 563 note 33. 


38. Mo.—Cain v. Courtor, 216 S.W. 
17. 

39. Mo,—Caln v. Courter, supra, 
Retnnifl held sulllole&t 

(Jii* — ^Pool V. Bryson, 72 Oa. 331, 

IU.—^Ilitchons V. Bonnott, 171 N.D. 
662, 330 111. 366. 

Mo.—^Klnsloy Bank of ICinaley, Kan., 
V. Woodfi, App., 61 S.W.2d 384. 
l>uerto Illoo.—^Llorens v. Castlllo, 22 
Puerto lUco 624. 

Tox.—Stfitcovich V. Oldflold, Clv. 
App., 220 S.W.2d 724, orror rofused 
—^Armstrong v. Vaugrht, Civ.App., 
74 S.W.2d 469. 

40. Ind.—Marshall v. Matson, 86 N. 
H. 339, 171 Ind. 238. 

Sorvico of process as commencement 
of action 866 Actions § 129 b (1). 

41. Tex.—^MlUer v. Davis, Civ.App., 
180 S.W. 1140. 

42. N.T.—^Lltchlleld v. Burwell, 6 
How.Pr. 341, Code Rep.,N'.S., 42, 
9 N.Y.LiCgr.Obs. 182. 

43. Mich.—Stoll V. Padley, 66 N.W. 
1042, 98 Mlch. 13. 

50 C.J. p 564 note 39. 
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44. 111.—Thompson v. Hkskell, 21 
IU, 216, 74 Am.B. 98. 

46. Tex.—^MiUs v. Howard, 12 Tex. 
9. 

46. S.C.—^Parker v. Grayson, 10 BL 
C.L. 171. 

60 C.J. p 564 note 42. 

47. 111.—Brignall v. Morkle, 28 N.B. 
2d 311, 806 IU.App. 137. 

50 C.jr. p 664 note 43. 

Redundant or surplus matter dlsre- 
srarded see infra § 97. 

48. Pa.—Jansen v. Jansen, 16 Pa. 
Dlst. 418. 

49. Okl.—Canard v. Ryan, 45 P.2d 
122, 172 Okl. 339. 

Pa.—Wolf V. Moyer, 21 Pa.Co. 624. 
AfUdavlt of Service see infra S 103. 

50. lowa.—^Blvin v. Powell, 162 KT. 
W. 201, 179 lowa 899, 

51. Cal-—Gregrory v. Ford, 14 CaL 
138, 73 Am.I>. 689. 

52. Pa.—^Bpply V. Rhodea, 12 Pa. 
Dist. 741. 

50 C.jr. p 670 note 9,0. 
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to sliow that Service was had on such other.53 
Where process nins to more than one county, a 
general retum o£ execution applies only to such 
of defendants as reside within the county to which 
the process issued.54 

Delivery of copies, Where a copy of the process 
is required by statute to be delivered to each of the 
defendants, the return must show a delivery to 
each.5S In some cases a return reciting Service 
on two or more defendants by delivery of “a” copy 
has been held to be sufficient to show the delivery of 
a copy to each of the defendants,but in other 
cases such a return has been held fatally defec¬ 
tive.®^ The fact that an officer whose retum re¬ 
cites Service on all the defendants charges fees for 
the Service of a number of copies equal to the num- 
ber of defendants has been held to show that each 
defendant was served with a copy of the process 
but there is also authority to the contrary.®® 

c. By Whom and In Whose Naioe Made 

A return shouid be made by the officer who served 
or attempted to serve it, and, where the process Is dl- 
rected to a particular officer, the return shouid be made 
fn the name of that officer. 

A retum of process shouid be made and signed 
by the officer who in fact served or httempted to 
serve it.®® Moreover, as to writs directed to a 
particular officer and requiring a return thereon, 
the retum shouid be made in the name of that 
officer,®^ However, a return may be made by a 
deputy under his principales direction;®^ and the 
fact that the retum is made by a deputy other 


than the one 'who served the process has been held 
not to render it insufficient where the return is 
otherwise regular in fofm and substance and shows 
proper Service on its face.®® When Service has 
been made by a deputy, the return may be signed 
by the principal.®^ 

A deputy ordinarily shouid sign a return of 
process executed by him in the name of his Princi¬ 
pal by himself as deputy, or shouid designate the 
officer for whom he purported to act;®® and so in 
some jurisdictions a return by a deputy in his own 
name is invalid,®® except where his principal has 
died,®7 but in others it is held to be sufficient.®® 

§ 95 . - Particular Matters to Be Shown 

A return of process shouid show the time, place, and 
manner of Service, the name of the party'served, and 
other particular matters required to make it sufficient. 

A return of Service of process shouid show the 
time of Service;®® but it need be stated or in- 
dicated only with reasonable certainty.'^® When a 
single date appears in the return, without any 
designation to the contrary, it is ordinarily deemed 
to refer to the time of Service and not to the time 
of retum.7i The file mark of the clerk, indorsed 
on the return, showing that it was filed with him 
at a time when the process was stili in force, is 
sufficient to show that Service was made at a prop¬ 
er time.72 

Place of Service, In some jurisdictions, a re¬ 
turn of' Service of process must show the place 
where Service was made;^® but in others such 


53. Ala.—Granberry v. Wellborn, 4 
Ala. 118. 

IU.—^I>ickison v. Dicklson, 16 N.®. 
861, 124 111. 483. 

54:- Miss.—Bozman v. Brower, 7 
Kiss. 43. 

55. Tex.—Scbraznm Y. Gentry, 64 
Tex. 143 

60 C.J. p 570 note 94. 

Becltal in retum as to delivery of 
copy or other documents generally 
see infra 9 95. 

56. Ky.—^Pleishman v. Goodman, 67 
S.W.2d 691, 262 Ky. 636. 

60 C-J. P 570 note 96. 

57. N.Y.—In re Snyder, 136 N.Y.S. 
670. 

50 C.J. p 570 note 96. 

58. 111.—^Martin v. Hargardlne, 46 
111. 322. 

IKy.—^Igo V. Berea Realty & Flnance 
Co.. 189 S.W.2d 733, 300 Ky. 626. 

69. Tex.—^Duke v. Spiller, 111 S.W. 
787, 61 Tex.Civ.App. 237. 

to Mo.—Bennett v. Vinyard, 84 Mo. 

216 . 

60 C.J. p 564 note 44.' 


61. Mo.—^Deicbmann v. Hogan, 
App., 26 S.W.2d 874. 

62. Idaho.—^Boise Valley Tract. Co. 

V. Boise City, 214 P. 1037, 37 Idaho 
20 . 

63.. Tex.—Schnelder v. Reidel, Civ. 
App., 128 S.W.2d 416, error dis- 
missed. 

64. Kan.—Goddard v. Harhour, 44 
P. 1066, 66 Kan. 744, 54 Am.S.R. 
608. 

50 C.J. p 664 note 46. 

65. Pa.—Stapleton v. Taylor, 13 Pa. 
I>ist. & Co. 650, 44 York Leg.Rec. 
139. 

50 C.J. p 664 note 49. 

66. Pa.—Stapleton v. Taylor, supra. 
60 C.J. p 564 note 60. 

67. 111.—^Timmerman v. Phelps, 27 
ni. 496. 

60 C.J. p 664 note 61. 

68. Ky.—Bean v. Haffendorfer, 2 S. 

W. 666, 8 S.W. 138, 84 Ky. 686, 8 
Ky.L.. 739. 

50 C.J. p 564 note 62. 

69. Utah.—Thomas t. District 
1 Court of Third Judiclal Dist. in 
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and for Salt Lake County, 171 P. 
2d 667, 110 Utah 245. 

50 C.J. P 564 note 53. 

70. Tex.—^Mansfleld v. Ramsey, Civ. 
App., 196 S.W. 330. 

50 C.J. P 665 note 64. 

71. 111.—^Harmou v. Campbell, 80 
IU. 25. 

60 C.J. P 666 note 65. 

72. Tex.—Stephens v. Austin, Civ. 
App., 298 aW. 932. 

Fillng retum see infra § 105. 

73. U.S.—Granger v. Shouse, D.C, 
Mo., 10 F.R.D. 439. 

Utah.—^Thomas v. District Court of 
Third Judicial Dist. in and for Salt 
Lake County, 171 P.2d 667, 110 
Utah 245. 

60 O.J. p 666 note 68. 

Betnm held 8Tiflloiexi.t 
Service of summons was not Inval- 
Idated by reason of erroneous recital 
in retum that Service was made at 
named City in partlculax county 
whereas Service wjls actually made 
in another place in such county, 
since Service in the county is suffi¬ 
cient and recital in return referring 
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showing is not required.*^^ The venue givcn at the 
head of the return will be takcn as indicative of the 
place of Service when no other place is mentioned 
in the return.'^® 

Name of party serucd. A return of scrvice of 
process should give the name of the party served 
or should designate him with such reasonable cer- 
tainty as td leave no siibstantial doubt as to his 
identity,*^® and should show that the scrvice was 
made on the person to whom the process was di- 
rected;'^'^ but striet accuracy is not required.'^^ 
The full name nced not be given, as long as the 
party served is sufhciently identificd;'^® and he 
need nOt be dosagnated by name at ali if he is de- 
scribed as the party named in the process wlierein 
his name is set forih.80 However, a return omit- 
ting to name or designate the party purported to 
have been served is insufEcient.^^ 

Manner of Service, A return of scrvice of proc¬ 
ess should show clearly and fiilly tlic manner in 
which Service was made, so that it may appear 
of rccord whether the statutory requirements as 
to manner of Service have been substantially com- 


plied with.82 However, if the return, taken in its 
entirety, fairly imports that it was served in the 
manner required by law, it is sufl5.cient.8S 

Delivery of cqpy or other documents, Where it 
is required that a copy of the petition or complaint^^ 
or of the process^^ be delivered to, or left with, de¬ 
fendant, or that other papers or writings be served 
thcrcwith,86 the return should show compliance 
with such requirement 

Mode (Mthoriccd only in specified cases, Where 
Service is permitted to be made on particular per- 
sons or in a particular manner only ii> certain con- 
tingcncies or ,at certain places, the existence of such 
conditions should appear when the return shows 
Service on any such person or in such manner,®'^ 
as where substitutcd Service is authorized only 
when defendant cannot be found,®^ or where scrv¬ 
ice on a resident agent is pcrmissiblc when de¬ 
fendant is a nonresidcnt.88 

Substitutcd scrvice, When a statute provides for 
suhslilulcd scrvice of process by leaving a copy 
at the residcncc or place of business of defendant, 
or other place, or with certain designated persons. 


to City was surplusagro.—Alpena NTat. 
Bank V, Hooy, 274 N.W. 803» 281 
Mlch. 807. 

74. IU.—Cray v. Kroffor Groccry & 
Bakinpr Co., 18 N.Ii3.2d 672, 204 111. 
App. 151. 

Tex.—Smith v. Priona State Bank, 
Clv.App., 28 S.W.Od 199. 

60 C.J. P 5G5 noto 50. 

75. Vt—Davis v. RlcHmond, 86 Yt, 
419. 

60 C.J. P 665 note 60. 

76. Ky.—Corpus Jtirls gnoted. in 
James v. Miller, 118 S.W.2d 473, 
476, 272 Ky. 116, 

60 C.J. p 665 note 62. 

77. Ky.—Corpus Jorls q,uoted in 
James v. Miller, 113 S.W,2d 473, 
475, 272 Ky. 116. 

60 O.J. p 666 note 68. 

Beturu held InsulUoleut 
Statement in shoriiI’e return that 
Service was mado on named Indlvid- 
ual of a flrm which was the namod 
defendant was held not suillcient 
compliance with statute makinff ro- 
tum prima facie evldence of ag‘ency 
of person served.—Caln, Wolcott A 
Rankln v. Piremen’B Fund Ins. Co., 
141 So. 686, 225 Ala. 44. 

78. Ky.—Corpus Juris guoted in 
James v. Miller, 118 S.W.2d 478, 
475, 272 Ky. 116. 

60 C.J. p 666 note 64. 

Better praotloe 

While it is the hetter practloe for 
offleers to make their retums with 
that defirree of particulorlty neces- 
sary to show exactly on whom the 


PTOfloss was sorvod, tho falluro to do 
so doos not invnlldato the scrvice.— 
Stato V. Moore, 65 S.m2d 177, 230 N. 
0. 048. 

Paliure to oross 

Pact that shorifC In return of Serv¬ 
ice of cltatlon falled to cross “t*’ in 
defondanfs name was held not to 
render servi co defectivo.—^Bootho v. 
American State Bank of Amorlllo, 
Tox.ClV.App., 67 S.W.2d 260. 

78. Ky.—Corpus Jnrls atioted iu 
Jamos V. Miller, 113 S.W.2d 473, 
476, 272 Ky. 116. 

60 C.J. P 660 note 66. 

80. Ky.—Corpus Juris q,uoted iu 
James v. Miller, 118 6.W.2d 473, 
476, 272 Ky. 116. 

60 C.J. p 666 note 66. 

81. Lo.—St liouls Jewelry Co. v. 
ImbrajujUo, 48 So. 1007, 128 La. 
389. 

60 C.J. p 566 note 67. 

88. IU.—^Bscue V. Nlchols, 81 
2d 652, 335 IU.App. 244. 

Ky.—Iffo V. Beroa Realty & Flnance 
•Co., 189 S.W.2d 788, 800 Ky, 626. 

50 C.J. p 666 note 69. 

88. Ky.—^IfiTO V. Berea Bealty db 
Finance Co., supra. 

Better praotlce 

While it is the hetter praotlce for 
ofldeers to make their returns with 
that dejree of particularlty neces- 
sary to show exactly in what man¬ 
ner the process was served, fallure 
to do 80 does not invalidate the Serv¬ 
ice.—State V. Moore, 66 S.}BI2d 177, I 
280 N.C. 648. | 


84. Tex,—^Mldwcst Plplnj A Supply 
Co. V. PapTC, Civ.App., 128 S.W.2d 
469, error refused. 

60 O.J. p 667 noto 71. 

Service of ploadinj with process seo 
> supra $37. 

85. N.T.—^Duval V. Boston, eto., B. 
Co., 111 N.T.S. 629, 58 Mlso. 604. 

60 C.J. P 667 noto 72. 

Bollvory of copy of process see su¬ 
pra $ 36. 

Bocltal in return as to delivery of 
coples in case of Service on multi¬ 
plo dofendants see supra 8 04. 
Certllied copy * 

Summons would not be auashed or 
sbrvlco thereof set aslde on jround 
that copy delivered to dofendants 
was not certifled, even if summons 
must be cortlfled, whero return fol- 
lowod exactly wordinK of statute and 
meant that both summons and oom- 
plalnt were certiflod.—Johnson v. 
Dommert Packlnj Co., 8 Alaska 462. 

86. lowa.—^Parris v, Powell, 10 
lowa 653. 

60 C.J. p 668 note 78. 

87. Po.—^Naujhton v. McNamara, 46 
Pa.I>lst. & Co. 135, 44 Lach-Jur. 61, 
67 York IjOff.Boc. 4. 

60 OJ*. p 668 noto 75. 

88. W.Ya.—Stato v. Sears, 160 S.H. 
297, 111 W.Ya. 42. 

50 C.J. p 668 note 77. 

)99. Pa.—^Bmery v. Gilkeson, 42 Pa. 

Dlst. & Co. 357. 

60 C.X p 668 note 79. 
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as the case may be, a retum of Service so made 
must affirmatively show that everything required 
by the statute was strictly performed in the manner 
required by the statute,90 including the fact that 
the place at which the copy was left was a place of 
the character designated by statute,91 and that the 
person with whom it was left was one of the class 
specified therein.92 In some jurisdictions the name 
of the person with whom the process was left must 
be stated in the return,93 but in others such show- 
ing has been held unnecessary.94 

Service on agent Where Service is made on a 
person as agent of defendant, the return should 
show that he is such agent,95 and should show a 
compliance with the statutes prescribing the re- 
quirements for such service.95 


§ 96. -Process Not Served 

A return of process not served should show the rea- 
son for the fallure to make service, as that defendant fs 
dead, or couid not be found, or Is exempt from Service, 
or that the offlcer was prevented by force of arma from 
maklng service. 

A retum of process not served should show the 
facts from which the failure to maJce service re- 
sulted, as that defendant is dead,97 or couid not be 
found in the county,98 or is exempt from service,99 
or refused to receive a copy of the process when 
offered,! or that the oflGicer was kept off by force 
of arms.9 

Nof found. A retum of non est inventus is or- 
dinarily sufficient to show that defendant couid 
not be found within the county of the officer mak- 
ing the retura ;9 but a return of not foimd within 


9a 111.—Werner v. W. H. Shons Co., 
173 2Sr.B. 486. 341 111. 478. 

Pa.—Noetling: v. Wallace. 46 Pa.Dist. 
& Co. 169, 16 Nortliumb.L.J. 130 
—^Pederal Piscount Co. v. Oldin- 
sky, 20 Pa.Dlst. & Co. 683—^Kuns- 
man v. Brady, 20 Pa.Dist. & Co. 
633—StaxxfCer Ins. Agrency v. Koe- 
nigsburg, 18 Pa.Dist. & Co. 204, 
15 Lehigh CO.L..J. 24. 

W.Va.—State v. Sears, 160 S.E. 297, 
111 W.Va. 42. 

50 C.J. p 568 note 82. 

•‘lieavliig" or *‘postliig” copy 

Keturn stating that summons was 
executed by “leaving'» copy posted 
at defendant^s front door complied 
with statute authorizlng substituted 
service by “posting" copy of sum- 
mons at defendant's front door.— 
Haller v. Dlgman, 167 S.B. 693. 113 
W.Va. 240. 

XTotlce of natiire bmA pendenoy of ao- 
, tlon 

The report of a warning order at- 
tomey for absent nonresldent de¬ 
fendant should have stated that at- 
torney advlsed defendant of nature 
and pendency of action.—^Bell v. Bell, 
162 S.W.2d 263. 287 Ky. 7. 

Service on secretary of state 

(1) The sherilPs return of service 
on a nonresldent should state that a 
return recelpt was reauested on the 
coples of the complalnts sent by reg- 
istered mali, that the copy mailed to 
the secretary of the Commonwealth 
was accompanied by the fee provid- 
ed by law, and that the copy mailed 
to defendant contalned an endorse- 
ment thereon showlng that Service 
was made upon the secretary of the 
Commonwealth.—^Hinkel v. Belting, 
69 Pa.Dist. & Co. 129. 

(2) Under a statute #provldlng for 
Service of process on the secretary 
of state in certain cases, and the 
glving of notice of such service by 
registered mali, and the dllng of de- 
fendant*8 return recelpt before the 


entry of judgment, plaintlfC was held 
not required to disclose the return 
recelpt card and the copy of the reg¬ 
istered letter before the trial of the 
action.—Eastman v. Benton, 167 So. 
169, 184 La. 620. 

91. IU.—^Werner v. W. H. Shons Co., 
178 I^.B. 486. 341 111. 478. 

50 C.J. p 568 note 83. 

^'Besldence” 

Where the statutes require sub¬ 
stituted Service to be made at de- 
fepdant^s dwelling house or place of 
abode, a return showlng that a copy 
of the summons was left at defend¬ 
ant’s **resldence’f is insuUlcient, slnce 
a residence may be a place where 
one does not dwell or ablde.—^F. E. 
Compton & Co. v. Hulse, 159 A. 806, 
10 N.J.Misc. 486—60 C.J. p 668 note 
83 [c] (8). 

92. 111.—Werner v. W. H. Shons Co., 
173 N’.B. 486, 341 111. 478. 

Pfiu—Jones V. Jones, Com.Pl., 44 
LaclcJur. 192—Croushore v. Penn- 
sylvanla Water Co., Com.Pl., 86 
Pittsb.Leg.J. 37. 

50 C.J. p 569 note 84. 

‘‘Person” or “member” of faxully 
Words “person of the family,” as 
used in statute providlng for service 
of summons, and words “member of 
the family” as used in return on 
summons, were held Identical in 
meaning.—Sulllvan v. Walbum, 154 
A. 617, 9 N.J.Misc. 280—60 C.J. p 
669 note 84 [d]. 

Servloe on “mald” 

While a return reclting merely 
that Service had been made on de- 
fendanfs “maid” at his dwelling 
house would not be self-supporting, 
If it also alleges that she was an 
“adult member of the family," it is 
sufficient.—Waber v. Schaffhauser, 
34 Pa.Dlst & Oo. 348. 

qs. Wis.—^Lewis v. Hartel, 24 Wis. 
504. 

50 C.J. p 569 note 85, 
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94. Pa.—Sanders v. Eckman, 17 Pa, 
Dist. & Co. 67, 10 Northumb.Leg. 
J. 159. 

50 C.J. p 569 note 86. 

95. N.J.—Corpus Juris olted In 

Deighan v. Bevorage Retailer 
Weekly & Trade Newspaper Corpo¬ 
ration, 16 A-2d 612, 613, 18 N.J. 
Misc. 706. 

50 C.J. p 569 note 88. 

Service on agent: 

As substituted service see supra 5 
60. 

Of Corporation see Corporations $ 
1314. 

96. Pa.—^Bmery v. Gilkeson, 42 Pa. 
Dlst & Co. 367. 

97. Pa.—^Burr v. Dougherty, 14 
Phlla. 6. 

98. Okl.—'Levy v. Tradesmen's 
State Bank, 176 P. 612, 71 Okl. 246. 

50 C.J. p 670 note 10. 

99. Pa.—^Hunter v. Weidner, 1 
Woodw. 6. 

60 CJT. P 670 note 11. 

Bxemptlons from service of process 
see supra §§ 80-89. 

1. Me.—^Puller v, Kenney, 32 Me. 
334. 

50 C.J. P 670 note 12. 

Service refused see supra § 34. 

2. N.C.—Crumpler v. Glisson, 4 N. 
C. 616. 

3. lowa.—Macklot v. Hart, 12 lowa 
428. 

46 C.J. p 485 note 7. 

“Non est inventus” defined see 66 
C.J.S. p 604 note 38 (16). 

Besldenoe unknown 
Return non est inventus showlng 
on Its face that residence of defend¬ 
ant was unknown to officer was evi- 
dence on which action for breach of 
contract was properly entered and 
continued for notice.—Therrien v. 
Scammon, 176 A. 116, 87 N.H. 214. 
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the bailiwick of the officer is not sufficient where 
his bailiwick is or may bc smaller than the coun- 
ty.^ On the othcr hand, a return that defendant 
cannot be found within the state is ineffcctive, since 
the officer cannot officially know the inhabitants 
of the state,5 although such a return may be good 
as to the territory of which he can takc official 
notice.® A return of not found is impropcr where 
defendant is a known inhabitant of anothcr county 
or statc.*^ Where it shows that the officer failed 
to go to the dwclling housc of defendant, a rc- 
turn of not found is ordinarily nugatory,^ but a re¬ 
turn that defendant has no last or usual place of 
abode within the county is sufficient.® Where 
provision is made by statute for substituted Serv¬ 
ice, a return of non est inventus is insufficient with- 
out a showing that defendant could not bc served 
within the county.^® Under statutes authorizing 
judgment to be takcn against Icss than all of joint 
defendants only when the other or others are not 
residents or inhabitants of the county, a return 
merely that such others werc not found is insuffi¬ 
cient to sustain such a judgmcnt.li 
Nihil habet, A return of nihil habet may be prop- 
er where Service cannot be niadc,i® although non 
est inventus is more usual. 1® The former is a 
fuller answer to the command of the writ than 
the lattcr,!^ and so may be sufficient where a re¬ 
turn of not found would be sufficient,i® as where 
substituted Service could be had, although defendant 


was not found in person.i® 

Mortuus est, When the officer to whom process 
has bcen given for Service knows that defendant is 
dead, the proper return is mortuus est,!^ and not 
nihil habct.i8 

§ 97. - Construction to Determine SufE- 

ciency 

A return of process shouid receive a reasonable con¬ 
struction and, If susceptible of different meanlngs, shouid 
be given that meaning which will most nearly conform 
to the legal duty of the officer. 

A return of process shouid receive a fair, reason¬ 
able, and natural construction;!® and effect must 
be given to its plain intent and meaning.^o In de- 
termining whether or not a return of process is 
sufficient on its face, no nicc criticisms will be in- 
dulgcd in respeet of the words used, and, if it can 
be fairly inferred from the languagc employed 
that the officer has met the requirements of the 
law, the return will bc dccmcd sufficient.®! The re¬ 
turn shouid receive every reasonable intendment,®® 
and, if it is susceptible of different mcanings, the 
meaning will be adopted which is most conforma- 
blc to the legal duty of the officer.®® Where it is 
obvious from the words used and the gcncral tenor 
and context that certain words or their substance 
'have bcen omitted, such words may bc supplicd by 
construction.®^ Redundant or surplus matter will 
bc disregarded.®5 


4. Ky.—GuUy V. Sandors, Lltt.Sol. 
Cas. 424. 

5. Ky.—Groenup v. Bacon, 1 T.B. 
Mon. 108. 

6. Ky.—Greenup v. Bacon, supra. 

7. Ky.—Klbbe v. Deerlng:, 1 Lltt 
244. 

Pa.—Brennen v. Bedfern, 11 Pa.Dlst. 
248. 

8. Ind.—Lodge v. State Bank, 8 
Blackf. 667. 

9. Mass.—Call v. Hagsrer, 8 Mass. 
423. 

10. N.J.—Moore v. Miller, 16 N.J. 
Law 233. 

Pa.—Brennen v. Redfern, 11 Pa.I)lst. 
248. 

11. Pia.—Doggett V. Jordan, 8 Fla. 
215. 

Ind.—^Morris v. Knight, 1 Blackf. 106. 

12. Pa.—Sherer v. Faston Bank, 33 
Pa. 134—^Klnney v. Stoer, 14 Pa. 
Dist. 131. 

46 C.J. p 479 note 33 [a]. 

''Nihil habet" dedned see 66 C.J.S. 
p 696 note 41. 

13. Pa.—Sherer v. Faston Bank, 83 
Pa. 134. 

14. Pa.—Sherer v. Faston Bank, su¬ 
pra. 


15. Pa.—Sherer v. Faston Bank, su¬ 
pra. 

16. Pa.—Sherer v. Faston Bank, su¬ 
pra. 

17. Pa.—Burr v. Dougherty, 14 
Phila. 6. 

18. Pa.—Burr v. Dougherty, supra, 
is. Oo.—Burden v. Gates, 3 S.F.2d 

679, 188 Ga. 284—Oriffin v. Wise, 
41 S.F. 1003, 115 Ga. 610—Glbson 
V. Boblnson, 16 S.F. 969, 90 Ga. 
766. 

Mo.—Davis v. Jacksonville South- 
oastern Line, 28 S.W. 966, 126 Mo. 
69—^Begent Bealty Oo. v. Armour 
^acklnr Co., 86 S.W. 680, 112 Mo. 
App. 271. 

Besldenoe and eiraslon of process 

ShorICe's return that after diligent 
search and inaulry defendant was 
not to be found in a named county 
was a representatlon to the court 
that defendant was a resident of 
such county and was evadlng proc¬ 
ess,—■Wlllshire V. Frees, 201 S.W.2d 
675, 184 Tenn. 528. 

20. Mo.—^Davls V. Jacksonville 
Southeastorn Line, 28 S.W. 966, 126 
Mo. 69—Carter v, Flynn, 112 S.W. 
2d 364, 232 Mo.App. 771—^Begent 
Bealty Co. y. Armour Packlng Oo., 
86 S.W. 880, 112 MO.APP. 271. I 
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I Ahsenoe of servloa on defendant 

I ShcirlfTs return of Service "'by 
leaving a copy of the summons at 
his placo of resldenco" was held to 
Show that there was no sorvloe on 
defendant.—Kent v. Kent, 139 So. 
240, 224 Ala. 183. 

21. Mo.—Caln V. Courter, 215 S.W. 
17, 

60 O.J. p 662 note 21. 

22. Ga.—Burden v. Gates, 8 S.F.2d 
679, 188 Ga. 284—Oriflln v. Wiso, 
41 S.F. 1003, 116 Ga. 610—Glbson 
V. Bobinson, 16 S.F. 969, 90 Oa. 
766. 

Presumptions in aid of return see In¬ 
fra § 98. 

23. Ala.—^Farmers' State Bank y. 
Inman, 92 So. G04, 207 Ala. 284. 

Ga.—Burden v. Gates, 3 S.B.2d 679, 

, 188 Ga. 284—Grlffln y. Wise, 41 S. 
F. 1003, 116 Ga. 6l0—Glbson y. 
Bobinson, 16 S.F. 969, 90 Ga. 766. 
«Served" 

The indorsement on process as 
havlng been "served” implles Service 
as by law reguired.—State y. Moore, 
56 S.E.2d 177, 230 N.C. 648. 

24. Mo.—Carter v. Flynn, 112 S.W. 
2d 864, 232 Mo.App. 771. 

25. 111.—^Brlgnall y. Merkle, 23 N.F. 
2d 311, 306 Iir.App. 187. 
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The whole of the return must he considered to- 
gether in determining its effect,^® and it cannot be 
'separated or divided into parts.27 Where two re- 
tums are indorsed on a process, both will be con- 
strued together.28 

Service in individual or representative capacity. 
A retum showing Service on a designated person 
without further description is ordinarily insuffi- 
cient to show that he was served in a representa¬ 
tive capacity.28 Where one is sued in both liis in¬ 
dividual and a representative capacity, a retum 
stating merely that personal Service was made is 
equivocal,80 and is not conclusive that he was served 
in his individual capacity only and not in his rep¬ 
resentative capacity,8l 

§ 98. Presumptions 

a. In general 

b. Person served 

a. In Gktneral 

There fs a general presumption In favor of the truth 
and correctnese of a return whfch le regular on Its face; 
and particutar presumptions may also be Indulged with 
respect to the competency of the person making servIce, 
due diligence, and the time, place, and manner of Service. 


In the absence of any showing to the contrary, 
the truth and correctness of a return of process 
which is regular on its face are stronglySS pre- 
sumed.83 Where it appears that a copy of the 
complaint and summons was mailed, and that the 
complaint was received, it must be presumed, in the 
absence of evidence to the contrary, that the sum¬ 
mons inclosed therewith was also received.34 

On the other hand, it has been held that no in- 
ference or presumption will be indulged to aid an 
insufficient return of citation or process,35 and that 
the fact of Service cannot be presumed where it 
does not appear on the face of a retura of process.33 
The presumption of truth and correctness has no 
appKcation where a mistake in the retum is con- 
ceded.37 Moreover, thcre is some authority to the 
bfoad effect that nothing can be presumed in favor 
of the return or read into it by intendment.33 No 
presumption of Service has been held to arise from 
the mere recitation of Service in a default judg- 
ment38 The presumption of a return arising from 
a judgment is overcome by proof that there actually 
was no return rnade.^® It has been intimated that 
the presumption in favor of a sheriff’s return does 
not arise where the return is made by a special 
bailiff.4i 


Mich.—^Hemies v. Hebaxd, 136 N.W. 

1073, 169 Mich. 670. 

Tex.—Sandel v. Dailey, Civ.App., 141 
S-W.Sd 467—Whitney v. Nolan 
County, CIvAlpp., 58 S.W.2d 98, 
error disxnlssed. 

Return not vltiated by redundant or 
surplus matter see supra § 94 a. 

26. Ky.—Itoners* Bank v. Rlley, 
272 g.W. 9, 209 Ky. 64, 

Tex.—^Mlssouri, etc., R. Co. v. Ross, 
123 S.W. 229, 67 Tex.Civ.App. 349. 

27. Ky.—^Farmers' Bank v. Riley, 
272 S.W. 9, 209 Ky. 64. 

28. Ark.—^PiUow v. Sentelle, 39 Ark. 
61. 

50 G.J. p 563 note 27. 

29. Mo.—^Bostlck V, Mcintosh, 213 
S.W. 456, 278 Mo. 395. 

50 C.J. p 563 note 28. 

' 30. Cal.—Morrissey v. Gray, 124 P. 
246, 162 Cal. 638. 

31. CaL—^Morrissey v. Gray. supra. 

32. lowa.—«wift V. Swift, 29 N.W. 
2d 636, 239 lowa 62—Chader v. 
Wilkins, 284 N.W. 183, 226 lowa 
417. 

50 C.J. P 571 note 35. 

33. Cal.—^People v. Splers, 62 P.2d 
414, 17 CaLApp.2d 477. 

lU.—^Michalowski v. Stefanowskl, 68 
N.K.2d 264, 324 IlLApp. 363—Nlko- 
lA Vw Cunpus Towera Apartment 
Bld& Corporation, 25 N.S3.2d 582, 
308 I11A.PP. 616. 

lowa.—Ruth ^ Clark r. Emery, 11 


N.W.2d 897, 233 lowa 1234—Coster i 
V, Jensen, 267 N.W. 303, 218 lowa 
1216—Macklot v. Hart, 12 lowa I 
42S. 

Ky.—^Pardue v. Spillman, 202 S.W.2d 
414, 304 Ky. 718—Igo v. Berea 
Realty & Pinance Co., 189 g.W.2d 
733, 300 Ky. 626. 

La.—^Logwood V. Losrwood, 168 So. 
310, 185 La. 1—Smith v. Crescent 
Chevrolet Co., App.; 1 ‘ S6.2d 421— 
Wrigrht V. Peters Purnlture Co., 
App., 163 So. 548—Saucier v. Mc- 
Lean, 126 So. 163, 12 La-App. 168.. 
Md.—Plummer v. .Rosenthal, 12 A.2d 
630, 178 Md. 149—Weisman v. Dav- 
Ita, 199 A. 476, 174 Md. 447—Park¬ 
er V. Berryman, 198 A. 708, 174 Md. 
856—Johnson v. Detzel, 179 A. 162, 
168 Md. 691. 

Ohio.—^Nickerson v. Nlckerson, 87 N. 

B.2d 915, 85 Ohio App. 372. 

Or.—Peterson v. Hutton, 284 P. 279, 
132 Or. 252. 

Pa.—^Max Meltzer Co. v. 2iacks, Com. 

Pl., 86 Pittsb.Legr.J. 183. 

Tex.—^McDonald v. Brown, App., 36 
S.W.2d 774, error dismissed. 

W.Va.—La n ham v. Home Auto Co., 
176 S.E. 604, 116 W.Va. 416. 

50 C.J. p 571 note 36. 

Burden of proof as to contradiction 
of retum see infra § 102. 

After Jud^rment, the sheriff's re¬ 
turn with respect to Service of sum¬ 
mons ia presumed to be correct, 
since it is a part of the record on 
which an adjudicatlon has been 
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made.—Nikola v. Campus Towers 
Apartment Bldg:. Corporation, 25 N. 
£L2d 582, 303 Ill.App. 516. 

34. Cal.—^Palmer v. Lantz, I P.2d 
821, 215 Cal. 320. 

35. Tex,—Scrugrers v. Grlbble, Civ. 
App., 41 S.W.2d 643. 

Becord showing’ vOld servloe or de¬ 
fective process 

Where remainder of record posi- 
tlvely shows void sei;vice of process, 
recital In judgment as to proper 
Service does not give rise, in a col- 
lateral proceedlng, to a presumption 
of another Service, but it is pre¬ 
sumed that Service found in record 
is the same and only Service re- 
ferred to In Judgment; and same 
nile applies to defective process.— 
Town of Brlghton v. Town of 
Charleston, 44 A.2d 628, 114 Vt 816. 

36. 111.—^Dickison v. Dlcklson, 16 
N.E. 861, 124 111. 483. 

60 C.J. p 671 note 34. 

37- Ark.—^Little Rock Chamber of 
Commerce v. Reliable Purnlture 
Co., 211 S.W. 371, 138 Ark. 403. 

28. Mo.—Carter v. Plynn, 112 S.W. 
2d 364, 232 Mo.App. 771. 

39. Tex.—^Peterson & Tvrdlk v. 
Mueller-Huber Graln Co., Civ.App., 
68 S.W.2d 890. 

4a Ga.—Blliott v. Porch, 200 S.B. 
190, 69 Ga.App. 181. 

41. Ky.—Gardner v, Lincoln Bank 
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Performancc of officeres duty. A general pre- 
sumplion is ordinarily indiilgcd, in aid of an offi¬ 
ceres return of process which is rcgular on its face, 
that the officcr by whom it is made has donc his 
duty in tlie prcniiscs/^ unless the contrary ap- 
pears.^^ 

Compctency of person makin^ Service, In aid 
of a return of process, it will ordinarily be pre- 
sumed that the person by whom Service was shown 
to have bcen made was competent to make it.^^ 
Thus, one who makes a return as an officer will be 
presumed to be duly qualified as such and author- 
ized to serve the process in question,^^ and to be 
an officer of the proper court^^ and county;^^ one 
who purports to serve process as a deputy will be 
presumed to have becn duly authorized as such;48 
where the Service was made by a coronet, it will 
be presumed that the conditions existcd which 
made Service by him proper and where a previ- 
ous grant of authority is necessary in order that 
one other than an officcr may serve process, such 
grant will be presumed in order to support such 
service.5® 

Due diligence. In the absence of any showing 
to the contrary, it will be presumed that an officer 
returning process not served or making a return 
of substituted Service excrcised due diligence to 
exeeute the^ process and serve defendant person- 
ally.51 

Time of Service and return, Where a return of 
Service of process is without date, or the date is 
imperfectly or uncertainly stated, it will be 'pre- 


§ 98 

sumcd that the process was served within the time 
prescribed by law,52 and that the return was made 
at the proper time.53 Where the officer is in pos- 
session of two notices, and his duty is to serve both 
immediately, there is no presumption or inference 
as to which was first served and, where an af- 
fidavit for Service by publication was filed the same 
day that the summons and complaint were served, 
there is no presumption that the summons was 
served either before or after the filing of the affi- 

davit.55 

Place of Service, Where a return of Service of 
process fails to state where the Service was made, 
it will be presumed, in the absence of any showing 
to the contrary, to have been made within the ter- 
ritorial limits of the officeres authority,®^ except in 
a suit on a foreign judgment, in which case no 
such presumption will be indulged as to the Serv¬ 
ice of the process on which the judgment was 
foundcd.57 Similarly, where substituted Service 
is shown, it will be presumed, unless the contrary 
appears, that the place where a copy of the proc¬ 
ess is stated to have been left was of the kind des- 
ignated by the statute providing for such scrvicc.53 

Manner of Service, While it has been hcld that 
no presumptions will supply an omission of a re¬ 
turn of Service of process to set forth the doing 
of all acts necessary to constitute a valid Service, 
the more gencral rule appears to be that, where a 
return recites exeeution of the process, it will be 
presumed that it was exceuted in the manner pro- 
vided by law;<^® and where a statute provides what 


& Trust Co., 64 &.W.2d 497, 251 
Ky. 109. 

42. Tenn.—O. H. May Co. v. Out- 
rnan^s Inc., 2 Tonn.App. 43. 

60 C.J. p 671 note 87. 

43. Mo.^Corpiui Jurlp gaoted isa. 
Delta Healty Co. v. Huntor. 162 
S.W.2d 46, 60. 847 Mo. 1108, 

60 C.J. p 671 note 88. 

44. Nev.—SUerwin v. Sherwln, 111 
P. 286, 122 P. 481, 83 ISTev. 321, 
Ann.0as.l914A 108. 

10 C.J. p 671 note 89. 

45. Mass.—^Brazlll v. Green, 187 N. 
D. 346, 248 Mass. 252. 

50 C.J. p 671 note 40. 

46. Qa.—^Rucker v. Tabor, 64 S.E. 
959, 126 Ga. 182. 

47. Ga,—Citizens* Bank v. Fort, 88 
S.E. 678, 16 Ga.App. 427. 

Oki.—^Bollenbach v. Hubor, 148 P. 
■ 716, 46 Okl, 127. 

48. Neb.—Gilbort v. Brown, 2 N.W. 
876, 9 Neb. 90. 

49. Ky.—^Russell v. Durham, 29 S. 
W. 16, 16 Ky.L. 616. 

72 C. J.S.—72 


Wash.—nodolph V. Mayer, 1 Waeh, 
T. 133. 

50. N.Y.— Hobs v. Smith, 87 N.T.S. 
636, 16 Miso. 56. 

51. Okl.—Levy v. Tradosmen^s State 
Bank, 176 P. 612, 71 Okl. 245. 

60 C.J*. P 672 note 48. 

Perlod of iiiabUity to effeot eervloe 
There was no presumption that In- 
ablllty to serve defendants con- 
tlnuod for twenty-one days olapsine: 
botwoen retmrn day of summons and 
aflldavlt for order of publication,— 
Union Guardian Trust Co. v, Grev- 
nln, 246 N.W. 148, 261 Mlch. 844. 

52. W.Va.—'Stanton-Belment Co, v. 
Case, 86 S.E. 861, 47 W.Va. 779. 

60 C.J. p 672 note 69. 

53. Ky.—Commonwealth v. Schmldt, 
176 S.W. 1166, .166 Ky. 861. 

54. Zowa.—^Boone v. Boone, 141 N. 
W. 938, 160 lowa 284. 

66. N.D.—Kelm v. Lolland, 228 N. 
W. 420, 69 N.D. 18. 

66. Tex.—^Dlckinson y. Dickinson, 
Oiv.App., 173 S.W.2d 649. . 
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W.Va.-^Lanham' v. IZomo Auto. Co., 
176 S.E. 004, 116 W.Va. 416. 

60 C.X p 672 note 02. 

67. Mass.—Band v. Hanson, 28 N.E. 
6, 164 Mass. 87, 26 Am.S.B. 210, 
12 L.B.A. 674. 

68. Geu—Jones v. Tarver, 19 Ga. 
279. 

69. Arfc.—^Rose v. Ford, 2 Ark. 26. 
Pa.—^Philadelphia v. Catheart, 10 

Phila. 103. 

Beadlng' or ezplanatloa of process 
Where wrlt of summons return- 
able on the October return day was 
stamped '*renewed to the November 
return day" but coples were not ap- 
propriately ohanged, court could not 
assume from return of servloe, 
which was made after expiration of 
October return day, that deputy 
sherifC either read or explalned sum¬ 
mons to agent bf defendant, with 
whom he left a copy.—^North v. 
Town Heal Estate Corp., Md., 60 A. 
2d 666. 

60. Ohio.—^Nickerson v. Nickerson, 
87 N.E.2d 915, 85 Ohio App. 872. 

60 C.J. P 672 note 66. 
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the retum sliall show, it will be presumed, as to 
ali facts not required to appear therein, that all 
legal requirements were observed.®! 

Sufficiency of copy delivered, Where a return 
of Service of process recites the delivery to the per- 
son served of a copy of the process or a pleading, 
it will be presumed that a true copy was delivered,6^ 
and that such copy bore the indorsements required 
by statute;®® and when a certified copy is stated 
to have been delivered, the certification will be 
presumed to have been made by the proper officer.®^ 

Residence of defendant. Where a retum regular 
on ‘its face recites personal Service of process, it 
will be presumed that defendant was a resident 
of the county wherein the Service is shown to have 
been made, when such residence is essential to the 
validity of the Service,®® unless the fact of nonres- 
idence appears;®® and where the return shows sub- 
stituted Service, under a statute providing for such 
Service on persons who are nonresidents of the 
county but residents of the state, it will be pre¬ 
sumed that defendant was a resident of the state.®^ 
When process is issued to, and served in, another 
county there is no presumption that defendant re¬ 
sides in the county in which the action is pending.®® 
The presumption that defendanfs residence was 
such as to give the court jurisdiction of his person 
has no application, where the retura does not show 
.the existence of any condition required by statute 
to authorize Service of process in the mode in which 
it was made.®® 

Corrections or alterations of return. In the ab- 
sence of evidence to the contrary, a correction or 
alteration of a return will be presumed to have 
been made before the return left the hands of the 

oflScer.^o 

b. Person Served 

Where a return regular on Its face recites Service of 


process on a deslgnated person, a presumption arises 
that Service was made on the person named therein. 

Where a return regular on its face recites Serv¬ 
ice of process on a designated person, it will be pre¬ 
sumed, until the contrary appears, that Service was 
made on the person named therein,^! and that such 
person was the proper person on whom to make 
the Service;*^® and where Service on an infant de¬ 
fendant is shown, it will be presumed that he was 
of such age that Service could be made on him 
personally rather than on his parent or guardian.73 
Where, however, a return of process directed to 
two or more defendants recites service by deliver- 
ing a copy to “the within-named defendant,” no in- 
ference can be indulged as to the identity of the 
person served.*^^ 

Service on agent. Where a return of substituted 
Service recites that the process was served on an 
agent of defendant, it will ordinarily be presumed 
that the person served was defendant’s agent,-76 
and, although the return omits to set forth the 
character of the agent, it will be presumed that he 
was an agent permitted to be served on behalf of 
his Principal by statutes restricting the class or 
character of agents on whom service may be 
made.7® 

§ 99. Operation and Effect in General 

A proper return of process by an officer authorized 
to make It is strong or at least prima facie evidence of 
the facts recited therein, provided the matters set forth 
constitute an appropriate subject of the return. 

A retura of process made in due form by an of¬ 
ficer authorized to inake it, and in a proceeding 
wherein it is requisite and proper, is strong or at 
least prima facie evidence of the facts which the 
officer is authorized and required to show by his 
retum,and is ordinarily the only competent proof 


61. Ky.—Webber v. Webber, 1 Mete. 
18. 

62. Wash.—^Rauch v. Zajader, 245 P. 
17, 138 Wash. 610. 

63. Pa,—CommonweaJth v. Reo 
Speed Wagon, 91 Pa.Super. 386. 

64. Cal.—Curtis v. Herrick, 14 Cal. 
117, 73 Ain.D. 632. 

65. Cal.—PeUier v. Glllespie, 8 P. 
185, 67 Cal. 582. 

60 C.J. p 573 note 72. 

66. S.D.—Johnson v. Bruflat, 186 N. 
W. 877. 45 S.D. 200. 

67. Ill.-^oel V. Bennett, 115 N.B. 
6, 276 m. 637. 

ea Ky.—Ca 3 rwood v. Williams, 291 
e.W. 377, 218 Ky. 282. 

SesideiLoe In elthw of two oountles 
A presumption is sometlmes held 


to arlse that defendant reslded el- 
ther In the county where the suit 
was commenced or that in which the 
process was exeeuted.—^Hogan v. 
Vance, 5 Ky. 34. 

69- 111.—Wemer v. W. H. Shons 
Co., 173 N,B. 486, 841 111. 478. 

70. Mo.—Cox V, American Ins. Co., 
119 S.W. 476. 137 Mo.App. 40. 
Effect of alterations on validity see 
supra § 94 a 

71- Tex.—^Reed v. McCutcheon, Civ. 

App., 217 S.W. 174. 

7a Va—Smithson v. Briggs, 33 
Gratt 180, 74 Va 180, 

60 C.J. p 672 note 51. 

Process left wlth member of family 
Where means are avallable for de¬ 
fendant to secure service of copy of 
summons when left wlth a member 
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of the family, court will presume 
that it was brought to defendant*s 
attention, but not so when it is con- 
clusively shown that it could not 
have been done.—Clark v. Clark 30 
So.2d 170, 168 Fla 731. 

73. Ky.—Pierce v. Cobb, 2 Ky.Op. 
85. 

74- Tex.—^Texas, etc., R. Co. v. 
Toungblood, 132 S.W. 898, 62 Tex. 
Civ.App. 687. 

75. 111.—Sandoval Zink Co. v. Hale, 
138 niApp. 196. 

78. Pa—F u 11 o n v. Commercial 
Travelers* Mut. Accident Assoc., 33 
A. 324, 172 Pa 117. 

60 C.J. p 572 note 56. 

77- TJ.S.—Cleaves v. IF*unk, C.C.A. 
Okl., 76 F.2d 828. 
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thereo£,'^8 except in the case of acccptance or ac- 
knowledgment of scrvice, as discusscd supra § 38, 
since parol evidcncc is not receivablc to cstablish 
the The rclurn, it has been said, imports 

verity.^® Howevcr, it has also been asserted that 
where the statute does not makc the ofTiccr^s rcturn 
conclusive or the only evidcnce of the naanncr of 
executing process, there is no reason why the facts 
may not be shown by other competent evidcnce, 
provided it is not attempted to contradict the re- 
turn.®^ A retum does not lose its force as such evi- 
dence by lapse of time,82 and, therefore, may be 
used again as evidcnce of Service where a judgment 
founded on it has been vacated.83 

The return is not evidcnce of noncsscntial mat- 
ters stated by it,84 or matters not propcrly the sub- 
ject of the return,86 or matters over which the au- 
thority of the officer does not extcnd.88 Whilc it is 
prima facie evidcncc even of matters of which the 


officer had no personal knowledge, where they are 
proper to be stated in the retum,87 statements made 
without direct knowledge of any kind on the part 
of the officer have no greater weight than similar 
statements of other witncsses based on like founda- 
tions.88 The retum cannot fix the capacity in 
which defendant is ‘sued,89 or give to the place 
where Service was made a character which in fact 
it does not possess.80 It has no effect as evidcnce 
when it shows that the Service was made outside 
the territorial limits within which the officer has 
jurisdiction to makc Service in his official capaci- 
ty.8i A retum showing defective Service does not 
divest jurisdiction actually acquired by proper serv- 

ice.82 

An unauthqrized return is not evidcnce of the 
facts stated thcrcin, except as any other private 
memorandum may bc used as evidcnce.88 

Effect on process, A rcturn of process ordinari- 


Ala.—^Hood V. Cowdy, 41 So.2d 181, 
262 Ala. 471. 

Ark.—Hirflch v. Perklns, 200 S.W.2d 
796, 211 Ark. 388—Mwards v. 

Stewart, 166 aW.3d 265, 204 Ark. 
889 —Morchants» & Planters' Bank 
& Trust Oo. V. lUssory, 88 S.W.2d 
1087, 183 Ark. 838. 

Gal.—^Roehl v. Texas Co,, 291 P. 266, 
107 Cal.App. 691. 

Oa.—^Donham v. Jones, 23 S.H. 78, 96 
Ga. 130—^Benton v. Maddox, 16 S. 
H.2d 141, 65 Oa.App. 640. 
m.—Cannata v. Whlte Owl Express, 
89 N.E.2d 66, 339 lU.App. 79. 

Iild.—Nortli V. Town lieal Bstato 
Corp., 60 A.2d 666—Harvoy v. Sla- 
cum, 29 A.2d 276, 181 Md. 206. 
Mlnn.—Murtha v. Olson, 21 N.W.Sd 
607, 221 Minn. 240. 

Neb.—^Phelps v. Bloxne, 86 N.W.Sd 
93, 160 Neb. 647—Be Lair v. Be 
Lalr, 21 N.W.2d 498, 146 Nob. 771. 
N.J.—C. & B. Bullding Corporation 
V. Grimthes, 157 A. 137. 109 N.J. 
Ea. 319. 

N.C.—State v. Moore, 65 S.E.2d 177, 
230 N.C. 648—^Hookor v. Forbea, 
162 S.E. 903, 202 N.C. 364—Jordan 
V. McKenzie, 166 S.B, 868, 199 N. 
C. 760. 

Okl.—^Howard v. Stewart, 169 P.2d 
627, 196 Okl. 491—A & A Tool & 
Supply Co. V. Gray, 140 P.2d 926, 
192 Okl. 657. 

g.C,—^Laurens Trust Oo. v. Copoland, 
161 S.E. 617, 164 S.C. 390. 

Tex.—Lafleaur v. Switzer, Clv.App.,^ 
109 S.W.2d 239. 

Wash.—John Hancock Mut. Life Ina. 
Co. V. Gooley, 83 P.2d 221, 196 
Wash. 367, 118 A.L..R. 1484. 

60 C.J. p 673 note 79, P 676 note 8. 

Oreat rellanoe 

In order to avoid uncertalnty and 
Gonfusion, great reliance must be 
placed on returns made by the sworn 


ofllcorfl intruHtod wlth sorvlce of 
pro(*(»HS.—Smith v. Crcscont Chevro¬ 
let Co., La.App., 1 So.2d 421. 

X>ate of Service 

Proof as to dato of Service of 
summons hos been hold unnocosaary, 
alnee court Is chargod wlth knowl- 
cdge of dato of aervlco as shown 
by roturn.—^Metropolitan Casualty 
Ins. Oo. of Now York v. Boleso Bros. 
Oo., 20 I>.2d 660, 163 Okl. 36. 

78- La.—Toal V. Philadelphia, eto., 
SS. Co., 71 So. 364, 139 La. 194. 

60 O.J. P 678 noto 80. 

Lost return soe infra 8 lOL 
79« Ala.—Morriaon v. Covington, 
100 So. 124, 211 Ala. 181. 

Evidcncc to aid or explain return see 
infra 8 101. 

80. Ala,—Kraanor v. Curley, 29 So. 
2d 224, 248 Ala. 686—Kont v. Kent, 
139 So. 240, 224 Ala 183. 

Ind,—Clark v, Clark, 172 N.E. 124, 
202 Ind. 104—^Miodreich v. Lauon- 
steln, 86 N.E. 963, 87 N.E. 1029, 
172 Ind. 140. 

Ky.—Park Hili Realty Co. v. Lykins, 
161 S.W.2d 602, 290 Ky. 498. 

Mich.—^Krotzschmojr v. Bosasco, 229 
N.W. 446, 260 Mich. 9. 

Vt,—Briatol v. Noyos, 174 A, 924, 
106 Vt. 418. 

60 C.J. p 676 note 11. 

Concluslvonoss see infra 8 100. 

Self-snpportlng 

A roturn of servlce on a named 
porson, who has a different sur- 
namo from tlie person to be served, 
but who is descrlbod in the rcturn 
as an adult momber of his house- 
hold, Is self-supportlng.—Oyer v. 
Cobie, 71 Pa.Bist. &Co. 293. 

81- Mont.—Sralth v. Hamill, 112 P. 
2d 195, 111 Mont. 686. 

82. N.Y.—^Brien v. Casey, 2 Abb.Pr. 
416. 


83. N.Y.—Brien v. Casey, supra 

84. R.I.—Shcldon v. Comstock, 3 R. 
I. 84. 

86. Ga.—^Klnsoy v. Maeon Lumber 
Co., 71 S.E. 675, 136 Ga 869. 

50 C.J. p 673 noto 87. 

86- La—Shannon v. Goffe, 15 La. 
Ann. 86. 

50 C.J. p 573 noto 88. 

87- Cal.—Wllson v. Spring Hili 
Quartz Min. Co., 10 Cal. 445. 

50 O.J. p 678 noto 89. 
sa Minn.—^Murtha v. Olson, 21 N. 
W.2d 607, 221 Minn. 240. 

89. Ala.—^May v, Clanton, 95 So. 
80, 208 Ala 588. 

90. Mo.—Camdon Auto Co. v. Mans- 
ilold, 113 A. 175, 120 Me. 187. 

60 C.J. p 574 note 91. 

Besldenoe or ahode 

(1) In dotorminlng whother a copy 
of tho summons was left at a de- 
fondant's usual place of abode, the 
roturn of the shorlff on such an is- 
sue cannot be accepted as proof of 
the fact,—Mahler v. Segel, 76 N.E,3d 
795, 383 IU.APP. 138. 

(2) Statements in return of Serv¬ 
ice that documents were left at de- 
fendant's usual place of resldence 
with a momber of his family were 
oonclusions of fact.and not evldence. 
—^Zazove V. Wilson, 80 N.E.2d 101, 
334 IlLApp. 694. 

91. N.H.—^Northwood v. Barrlngton, 
9 N.H. 369. 

I^.Y.—^Farmers' L. & T. Co. v. Blck- 
son, 9 Abb.Pr. 61, 17 How.Pr. 477. 
98. Minn.—Murray V. Murray, 198 
N.W. 307, 159 Minn. 111. 

Yex.—Corpus Juris clted la Sandel 
V. Balley, ClvApp., 141 IS.W.2d 
467, 468, 469. 

93. Wash,—Strandberg v. Stringer, 
216 P. 25, 125 Wash. 358. 
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ly renders it functus officio, and no sutsequent Serv¬ 
ice of the same process will be effectual for any 
purpose.®^ In some jurisdictions, however, the 
summons is not a writ issuing from a court and 
the retum of the summons to the court does not 
render it functus officio.® 5 When the return re- 
lates to less than the whole number of defendants, 
the court may permit the process to be withdrawn 
for further Service on the others.®® 

§ 100- Conclusiveness 

There Is a confllct of authorlty on the questlon of the 
conclusiveness of a return of process, some authorities 
holding that It is conclusive between the parties as to. 
ali matters of whlch the return Is evidence, whereas 


other authorities hold that It may be rebutted or im- 
peached. 

The question of the conclusiveness of a return 
of process, as to parties to the action and their 
privies, is one on which there has been said to be 
an irreconcilable confiict of authority.®'^ It is the 
rule of the English common law®® and of some 
American jurisdictions®® that, ,as between parties 
to an action and those in privity with them, a re¬ 
turn of process which is regular on its face ordi- 
narily is conclusive as to ali matters of which the 
retum is evidence, so that as to such matters it can 
be controverted only in an action against the offi- 
ceri for a false return,® unless the retura is con- 


94. Montj^-Cotpns Jorlfl dted In 
State ex rei. Montgomery Ward & 
Co. Inc. V. Dlstrict Court of First 
Judlclal Dlst. in and for Lewls and 
Clark County, 146 P.2d 1012, 1015, 
116 Mont. 521. 

60 C.J. p 677 note 18. 

SmxunonB mexely left wltli dlerk 
Where summons for publicatlon 
was merely left wlth tlie clerk of 
court wlthout any certifllcate of what 
had been done and clerk placed on it 
his notation of Ulingr. the summons 
was not **returned'* in the sense set 
forth in the text, so as to make the 
summons dead.—ichmidt v. Schmldt, 
89 P.2d 1020, 108 Mont. 246. 

95. Wis.—'Westport Tp. v. City of 
Madison, 19 N.W.2d 809, 247 Wis. 
326. 

96. Cal.—^Hancock v. Preuss, 40 Cal. 
572. 

97. Mich.—Clabauffh v. Judgre 
Wayne Cir. Ct., 199 N.W. flO, 228 
Mich. 207. 

50 C.J. p 574 note 94. 

98. TJ.S.—Coxpxui JUzis dted In 
Columbian Nat. Life Ins. Co. of 
Boston, Mass. v. Robbins, D.aPa., 
22 P.Supp, 1, 2. 

50 C.J. p 574 note 96. 

99. Del.—Smulskl v. H. Pelnherg 
Pumiture Co., 193 A. 686, 8 W.W. 
Harr. 451. 

Mass.—^Union Sav. Bank of Boston 
V. Cameron, 65 N.B.2d 313, 819 
Mass. 235. 

Mo.—State ex rei. Frazier v. Green, 
App., 148 6.W.2d 64—Shannon v. 
Del-Home Ligrht Co., App., 43 S.W. 
2d 872—•White v. Hal-John Realty 
& Investment Co., 48 S.W.2d 855, 
226 MoA.pp. 167—^Deichmann v. 
Hofiran, App., 26 S.W.2d 874. 

N.BL—Goodwin v. Goldbergr» 161 A- 
376, 85 N.H. 548. 

Vt.—^Bristol V. Noyes, 174 A. 924, 
106 Vt 418. 

50 C.J. P 574 note 96. 

Alteration of snbstantlal xedtals 
tJ.S.—Murphy v. Campbell Soup Co., 
D.aMass., 44 F.2d 214. 


Zn Pennsylvanla 

(1) In the absence of fraud, a 
sherifE’s return which is full and 
complete on its face ordinarily is 
conclusive and cannot be set aside 
on extrinsic evidence—^Morris v. 
Bender. 177 A. 776, 817 Pa. 683— 
Payne v. Bast Liberty Spear Co., 
200 A. 924. 132 Pa.Super. 278—Semi- 
nole Building & Loan Ass'n v. Levit, 
163 A. 346, 107 Pa.Super. 252—^Rogr- 
ers V. Metropolitan Life Ins. Co., 99 
Pa.Super. 506—^Rittenberg v, Stein, 
97 Pa.Super. 664—^Industrial Accept- 
ance Corporation v. Sickler, 97 Pa. 
Super. 162—^Montgomery Truet Co. 
V. Pennsylvania R. Co., 25 Pa.Dist 
& Co. 203, 61 Montg.Co. 260—Wiest 
V. Heffeman, 17 Pa.Dist&Co. 212— 
Taylor-Davis, Inc., v. Howells, 16 
Pa.Dist & Co. 166—^Herr v. Standard 
Life Ins. Co. of America, 14 PaDi&t 
& Co, 337, 44 York Leg.Rec. 169— 
Fetrow V. Fetrow, Com.Pl., 59, 
Dauph.Co. 375—^National Paper Corp. 
V. Schecl^ Com.Pl., 47 Lack.Jur. 189 
—^Bandish v. Borough of Pringle, 
Com.Pl., 37 Luz.Leg.Reg. 389—^Elrst 
Nat Bank of Freeland v. DePierro, 
Com.Pl., 86 Lu 2 .Leg.Reg. 318—Vigi¬ 
lante V. Aceor, ComPl., 55 Montg.Co. 
1—Zajac V. Mehalshuck, Com.Pl., 10 
Sch.Reg. 1, 67 York Leg.Rec. 187— 
50 C.J. p 574 note 96 [b] (1). 

(2) A constable's retum is simi- 
larly conclusive.—Polis v. Raphael, 
52 A.2d 355, 160 Pa.Super. 544—^Ris- 
tau, for .TJse of Rlstau, v. Crew Le- 
vick Co., 167 A 800, .109 Pa.Super. 
367—-Wood V. Industrlal Health, Ac¬ 
cident & Life Ins. Co., 163 A 391, 
107 Pa.Super. 838—Federal Discount 
Company v. Oldlnsky, 20 Pa-Dlst<fe 
Co. 683—^Prestendren v. Conaboy, 14 
PaJDist & Co, 102^—^Reading Bone 
Fertillzer Co, v. Lehman, Com.Pl., 59 
DaupACo. 192—50 C.J. p 574 note 96 
Cc], 

(3) Return of sheriff on Service 
of summons in suit against frater¬ 
na! benefleiai society brought in 
county other than that in which so¬ 
ciety had its Principal office was 
held conclusive that society had no 
office or place of buslness in county 
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in which suit was brought.—Kolesar 
V. Slovak ISvangelical Union, Augs- 
burg Confession of America, 186 A 
302, 122 Pa.Super. 318. 

(4) Sheriffs return of Service of 
summons which is defective on its 
face may be set aside.—Rittenberg 
V. Stein, 97 Pa.Super. 554—60 C.J. 
p 674 note 96 [b] (2). 

(6) A sherilYs return is not con¬ 
clusive where a nonresident is in- 
volved.—Hagen Corporation v. Bm- 
plre Sheet and Tin Piate Co., 11 A. 
2d 144, 337 Pa. 232—'Vaughn v. Love, 
188 A 299, 324 Pa. 276, 107 AL.R. 
1336'—^Hinkel v. Beiting, 69 Pa.Dlst. 
& Co. 129—Snyder v. McCanless, 23 
Pa,Dlst&Co. 651—National Paper 
Corp. V. Scheck, Com.Pl., 47 Lack. 
Jur. 189—^Procter v. Boume, Com. 
Pl., 69 Montg.Co. 245. 

(6) Slnce anyone may serve a 
statement of claim, the return of 
Service, is not conclusive on the par¬ 
ties even If made by the shoriff.— 
Coleman Dinlng Car Co. v. Walsh, 
48 Pa.Distj & Co. 283, 44 LackJur. 
255, 11 Som.Leg.J. 369, 57 York Leg. 
Rec. 196. 

1- Ky.—Foster v. Hili, 138 S.W.2d 
496, 282 Ky. 827—Commonwealth 
Life Ins, Co. v. Combs, 65 S.W. 
2d 696, 251 Ky. 540. 

Statute appUcable only to oextlfioate 
Statute providing that no fact of- 
flcially stated by an officer regarding 
a matter about which officer ia re- 
Quired by law to make a statement 
in wrltlng, shall be' called in Ques- 
tlon, except on allegation of fraud In 
party beneflted thereby or mlstake 
by the officer unless in a dlrect pro- 
ceedlng against officer or his surety, 
applied only to a certlflcate actually 
slgned by the officer and not to a 
forged Paper which is a nullity.— 
Park Hili Realty Co. v. Lyklns, 161 
S.W.2d 602, 290 Ky. 498. 

2. Mo.—State ex rei. Frazier v. 
Green, App., 143 S.W.2d 64—“White 
V. Hal-John Realty & Investment 
Co., 43 S.W.2d 865, 226 Mo.App. 
167—^Delchmann v. Hogan, App.. 
26 S.W.2d 874. 
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tradicted by other matters appcaring of recofd 
in the case,3 or unless the falsity of tlie return was 
the resuit of fraud or collusion on the part of plain- 
tiff or was known to him,^ or resultcd from the 
mistakc of the officer,® exccpt where the return 
forms the basis for a forcign judgment, in which 
case it is prima facie evidcncc only.^ In a num- 
'ber of jurisdictions the more libcral rule prcvails 
that, while a return of process is strong or at 
least prima facie evidence of the facts stalcd therc- 
in, as discusscd supra § 99, it is not conclusive, 
even as to parties and thcir privics, but may bc rc- 
butted or impcached,'^ unless, it has bccn said, the 


rights of third persons ha ve intervened.3 

In the absence of fraud or mistake, the return 
of an officer may not ordinarily be attacked in a 
collatcral procceding between parties or privies.® 
On the other hand, in jurisdictions where the striet 
common-law rule does not prevail, the return is 
not conclusive on direct attack.io Even in jurisdic¬ 
tions where the return is ordinarily conclusive, it is 
nevcrthcless not conclusive as to matters which 
cannot bc supposed to have been within the officeres 
own knowledge,!! such as defendant^s residcnce or 
place of abode,i2 or as to collateral matters^® or 


Llability of shoriff or confltable for 
makinflr false return aeo the C.Jt.S. 
title SherifTs and Conatables fi§ 
114-116, also 67 C.J. p 894 note 42 
-p 898 noto 14. 

8. Va.—Sutherland v. Pooplo's Bank, 
69 S.B. 341, 111 Va. 615, 522. 

60 C.J. P 676 note 99. 

4. Ky.—Taylor v. Howard, 208 S.VT. 
2d 73, 306 Ky. 407—Poster v. TIlll, 
138 S.W.2d 496, 282 Ky. 327—Com- 
monwoalth Life Ina. Co. v. Combs, 
06 vS.W.2d 690, 261 Ky. 640. 

Mo.—^Whlte V. Hal-John Iloalty & 
Investmont Co., 43 S.W,2d 866, 220 
Mo.App. 167. 

60 C.J. p 676 noto 1. 

6 , Ky, —Taylor v. Howard, 208 S.W. 
2d 73, 300 Ky. 407—Poster ,v. Hlll, 
138 S.W.2d 496, 282 Ky. 327—Com- 
monwoalth Llfo Ina. Co. v. Combs, 
66 S.W,2d 696, 261 Ky. 640—Card- 
ner v, Lincoln Ilank & Trust Co., 
64 S.W.2d 497, 261 Ky. 109. 

60 C.J. p 676 noto 2. 

6. Va.—Sutherland v. IVoplo*a Bank, 
69 S.B. 341, 111 Va. 616, 522. 

60 C.J. p 676 noto 3. 

7. H.S.—C1 caves v. Funk* C.CA. 
Okl., 76 F.2d 828—lloal Sllk Ho- 
siery Mills v. l>hila<lelphla Knit- 
tlng Mills Co., O.O.A.Va., 46 1^2d 
26—Bermau v. Alllllat(jd JOzxtor- 
prises, D.O.Mo., 17 lB\Sui)n. 306. 

Ark.—Hlrsch v. l->erkinH, 200 S.W.2d 
796, 211 Ark. 888—IJusband v. 

Crockett, 116 S.W.2d 882, 106 Ark. 
1031. 

HI.—Conley v. McNamara, 79 N.H.2d 
646, 334 Hl.App. 390—Albors v. 
Bramborg, 32 N.B.2d 302, 308 IU. 
App. 403—Sweet v. Sweot, 277 111. 
App. 646—Wondt V. City of Blgln, 
264 I11.APP. 433. 

lowa.—Co.ster v. Jensen, 267 N.W. 

303, 218 lowa 1216. 

IdJinn.—^Holmos v. Conter, 4 N.'W.2d 
106, 212 Minn. 394. 

Neb.—Bhlers v. Crove, 24 N.W.2d 
866, 147 Neb. 704—State ex rei. 
Johnson v. Tautgos, Herat & 
Welch, 20 N.W.2d 282, 146 Neb. 
439. 

N.C.—Jordan v. McKenzle, 166 S.B. 
868, 199 N.C. 760. 


N.D.—Corpus Jnrls olted ta Balrd v. 
Blllflon, 293 N.W. 794, 800, 70 N. 
1>. 261—Rolnortson v. Rust, 235 N. 
W. 346, 60 N.D. 600. 

Okl.—Howard v. Stewart, 169 P.2d 
627, 190 Okl. 491—A & A Tool & 
•Supply Oo. V. Cray, 140 P.2d 980, 
192 Okl. 667—^Kansas, Oklahoma & 
Oulf Uy. Co. V. Horath, 118 P.2d 
660, 180 Okl. 666—Seokatz v. Bran- 
denburg, 300 P. 678, 160 Okl. 63. 
S.O.—Lauron.s Trust Co. v. Copoland, 
161 S.B. 617, 164 S.C. 300. 

Tenn.—0. II. May Co. ir. Cutman^s 
Inc., 2 Tenn.App. 43. 

Wftsh.—John Hancock Mut. I.iife Ins. 
Oo. V. Gooley, 88 l>.2d 221, 196 
Wash. 367, 118 A.L.R. 1484—Dolan 
V. Baldridge, 4 r.2d 871, 166 Wash. 
69. 

00 0,J, p 676 note 9, 

XxL Georgla 

(1) The return of Service of an 
olTlcer, if properly attacked, Is not 
eofic.luHive as to sorvlco.—^lionton v. 
Muddux, 16 S.B.2d 141, 65 Ga-App. 
640—60 CJ. p 674 noto 96 [a] (3). 

(2) Howovor, a propor return of 
Service Is conclusive In the absence 
of a Icgal traverse.—Crane v. SLrat- 
ton, 194 S.B. 188, 186 Oa. 234—City 
of Albany v. Parks, 5 S.B.2d 680, 61 
Co-App. 56—Benton v. Maddox, 102 
S.B. 316, 66 aa,App. 132—Lavls v. 
H. C. Whltmor Co., 166 S.B. 426, 46 
Ga.Appv 16—60 C.J. P 674 note 96 [a] 

a). 

(3) In trlal of claim to real estate 
against which executlon had been 
levied, testimony of defendant in 
executlon tlxat sho did npt know that 
heri facias had bcon issued and tes¬ 
timony as to whother ahe had re- 
celved copy of suit at her horne was 
held Inadmisslble to impeach of- 
Aoer’s return of Service.—^Betton v. 
Avery, 188 S.B. 901, 188 Ga. 659. 

& IU.—^Hllt V. Heimherger, 86 N.B. 
,804, 285 IU. 236. 

9, Ala.—Caln, Wolcott & Rankin v. 
PiremeiVs Bund Ins. Co., 141 So. 
686, 225 Ala. 44. 

Ky.—Thompson v. Board of Drain»- 
age Com'rs of Muhlenberg County, 
70 S.W.2d 381| 268 Ky. 68—Com- 
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monwealth Life Ins. Co. v. Combs, 
66 S.W.2d 696, 261 Ky. 640. 

Mich.—^Argo 011 Corporation v. R. D. 
Mitchell, Inc., 267 N.W. 852, 269 
Mich. 418. 

N.J.—C. & B. Buildlng Corporation 
v. Grifflthes, 167 A. 137, 109 N.J. 
Bq. 319. 

Po.—Morris v. Bender, 177 lAu 776, 
317 Pa. 633. 

Tox.—Dallas Jolnt Stock Land Bank 
of Dallas v. Street, Clv.App., 76 
S.W.2d 780, error refused, f ol¬ 
lo wcd in Street v. Dallas Joint 
•Stock Land Bank of Dallas, 84 S. 
W.2d 1119. 

Va.—Buttery v. Robbins. 14 S.E.2d 
644, 177 Vo. 368. 

50 C.J. p 676 note IX. 
apurohaiers Ia good falth 
Where a dooree a/Yectlng the title 
to realty has been rendored by a 
court of equity havlng jurisdlctlon, 
and rights of third porsons, as pur- 
chasers, have Intervened, which 
right|8 were obtalnod In good falth 
and were basod on Judgment entered 
on sheriiPs return showing valld 
Service of summons, such return 
cannot be oontradlctod in a collateral 
proceoding.—^Lake v. Tomos, 90 N.B. 
2d 774, 406 IU. 295—Bspadron v. 
Davls, 48 N.B.2d 962, 880 IU. 199. 

10. Mich.—Beves v. HlUmer, 289 
N.W. 828, 250 Mich. 239. 

Ohlo.—Sunday Creek Coal Co. v. 
West, 198 N.B. 284, 47 Ohio AjPP- 
637. 

50 C.J. p 576 note 9. 

11. Ind.—^Papuschak v. Burloh, 186 
N.B. 876, 97 Ind.App. 100. 

Pa.—^McCormick v. Perry, 14 Pa. 
Dist. & Co. 810, 46 York Leg.Rec. 
16, 23 Berks.Co. 66. 

60 C.J. p 575 note 4. 

12. Ind.—Donnelley v, Thorne, 51 
N.B.2d 873, 114 Ind,App. 468— 
Papuschak v. Burlch, 186 N.B. 876, 
97 IndJVpp. 100. 

Mass.—^Bay State Wholesale Drug 
Oo. V. Whitman, 188 N.B. 361, 280 
Mass. 188. 

60 C.J. p 676 note 4 [a]. 

13. R.I,—Turks Head Tailorlng Co. 
V. Anthony, 94 A. 857, 38 R.L 7. 
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conclusions of fact or law;^^ and it has been held 
that the rule making the return conclusive becomes 
applicable only where proper process has issued 
and been retumed to court as the law requires.^® 
It has also been held that the return is conclusive 
only for the purpose of establishing jurisdiction,!® 
and is not conclusive of the legality of the oflScer^s 
action,!*^ Furthermore, it may be shown that the 
person by whom Service was made was not the of- 
ficer he designates himself.i® 

Some authorities, in considering an officeres re- 
tum, draw a distinction between cases of judg- 
ment on no notice, actual, presumptive, or construc¬ 
tive, and cases where there has been actual notice 
but a technicality is relied on to defeat it, or 
where defendant appeared and denied Service but 
had opportunity to defend; and they hold that in 
the former instances the return may be im- 
peached,!® whereas in the latter instances it may 
not^o As sometimes stated, the verity of a return 
may be attacked only where the affected party had 
no notice of the pendency of the suit.2i 

As to officer making retum. A return of process 
is conclusive against the officer making it, when 


questioned otherwise than in a direct proceeding 
against him for a false return,at least when the 
party against whom it is sought to be impeached 
derives some interest from or under it.23 It is not 
conclusive in the officeres favor,24 although it has 
been held to be prima facie evidence for him of 
the fact of service.25 

As to strangers to the record. A return of proc¬ 
ess does not conclude strangers to the record, but 
as to them is only prima facie evidence of the facts 
stated therein, and so may be impeached by ex- 
trinsic proof.26 

§ 101. Aiding or Explaining Return 

Extrinsic evidence Is admissible to prove materiar 
facts concerning the servIce of process in addition to, and 
not inconsistent with, those shown by a valid and suffi- 
cient return. 

Extrinsic evidence is admissible to prove material 
facts, concerning the execution of process, in addi¬ 
tion to, and not inconsistent with, those shown by 
a valid and sufficient return thereof.^*^ Defects or 
omissions in a return, however, cannot be corrected 
or supplied by such evidence, according to some 
authorities,23 even after the death of the officer 


Offidal acts reanlred to Ite set torth 

The rule that a party may not 
aver faJsity of return made by prop¬ 
er officer except in a direct proceed¬ 
ing against officer applies only to 
such facts as officer Is required by 
law to set forth In return, and only 
when facts stated are offlclal acts 
done in usual course of proceedings. 
—^U. S. Gypsum Co. v. Moore, 37 N. 
E.2d 682, 110 Ind.App. 47. 

14. U.S.—Cannon v. Time, Inc., C.C. 

A.Va., 115 P.2d 423. 

60 C.J. p 675 note 6. 

Katters of opinlon cannot be made 
evidence by stating them in the re¬ 
turn.—^IT. S. Gypsum Co. v, Moore, 
37 N.B.2d 682, 110 Ind.App. 47. 

IB. Mass.—'Union Sav. Bank of Bos¬ 
ton V. Cameron, 65 N.E.2d 313, 319 
Mass. 235. 

16- N.J.—C. & D. Bulldlng Corpora¬ 
tion V. Grlffithes, 167 A. 137, 109 
N.J.Eq. 319. 

17- U.S.—Cobleigh v. Epplng Brick 
Co.. i:).C.N.H.. 85 P.Supp. 862. 

18- Vt.—Connectlcut Valley Lum- 
ber Co. v. Rowell. 77 A. 873, 84 Vt. 

24. 

50 C.J, P 575 note 7. 

19- W.Va.—Nelson Transfer & Stor- 
age €o. V. Jarrett, 167 S.B. 46, 110 
W.Va. 97. 

50 C.J. p 576 note 9 [a]. 

Zgnoraace of suit 

The return does not predude a 
party from showing that he was ig¬ 
norant that the suit was pending 


and so had no opportunity to present 
his defense in court.—C. & D. Bulld¬ 
lng Corporation v. Grlffithes, 157 A. 
137, 109 N.XEq. 319. 

20- W.Va.—-Nelson Transfer & Stor- 
age Co. V. Jarrett. 167 S.B. 46, 110 
W.Va. 97. 

50 C.J. p 676 note 9 [a]. 

AvallabUlty of defense 

As long as the return of a sherilf 
is permitted to remain unamended, 
it must be taken as true and is not 
to be contradlcted by the parties, 
unless it comes wlthin the Influence 
of the rule that a defendant, against 
whom a Judgment has been obtalned 
without Service of process or notice, 
may apply to a proper court for re- 
llef, provided he has a defense to 
the action, which for want of notice 
he was not permitted to make.— 
Jaffe V. Leatherman, 146 So. 273, 226 
Ala. 182. 

21. W.Va.—-Amderson v. Amderson, 1 
S.E.2d 884, 121 W.Va. 103. 

22. Okl.—^Pederal Tax Co. v. Board 
of Com'rs of Okmulgee County, 
178 P.2d 622, 198 Okl. 390. 

Tex.—Pox V. Toung, CivA^pp., 91 6. 
W.2d 867. 

60 C.J. p 677 note 13. 

Admissibility of offlcer*s testimony 
to Impeach return see infra § 102. 

23. N.T.—^Baker v. McDuffle, 23 
Wend. 289. 

24. Pa.—^Federal Dlscount Company 
V. Oldinsky. 20 Pa.Dist&Co. 683. 

50 C.J. p 577 note 15, 
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25. Ala.—Ingram v. Alabama Pow¬ 
er Co., 76 So. 304, 201 Ala. 13. 

26. Hl.—^Lake v. Tomes, 90 N.E.2d 
774, 406 111. 296—Bspadron v. Da- 
vis, 43 N.E.2d 962, 380 111. 199. 

60 C.J. p 677 note 17. 

Evidence required to dlsprove or Im¬ 
peach return see infra § 102. 

27. La.—Smith v. Crescent Chev¬ 
rolet Co., App., 1 So.2d 421. 

N.C.—^Mclver Park, Inc., v. Brinn, 27 
S.B.2d 648, 223 N.C. 602. 

60 C.J. p 677 note 21. 

Amendment of return see infra S§ 
116, 117. 

Antomohlle license showing resl- 
denoe 

Defendant*s affidavit flled with mo¬ 
tor vehi cie department as basis for 
issue of automobile owner's license 
showing his resldence to be located 
at place where Service was made 
was held evldential against him.— 
Blair v. Vetrano, 172 A. 604, 12 N.J. 
Mlsc. 462. 

Knowledge of sale 
The fact that defendants knew 
about sale of realty pursuant to 
Judgment in the action was some in- 
dlcation that defendants mlght have 
been summoned.—Taylor v. Howard, 
208 S-W.2d 73, 306 Ky. 407. 

23, Mass.—^Zanl v. Phandor Co., 183 
N.E. 600, 281 Mass. 139. . 

60 C.J. p 677 note 22. 

Form and requisltes of return see 
supra §§ 94-97. 

Return as only competent evidence 
of Service see supra $99- 
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by whom the retura was made but under a more 
liberal rule it is held that omissions in a retura 
may be supplied or ambiguities explained by parol 
evidence,30 as wherc thc rcturn is so indefinite and 
uncertain as to render its meaning donbtful.^i 
Such evidence does not constitute a contradiction 
o£, or attack on, the rcturn,32 and, accordingly, 
fraud or mistakc in the rcturn need not bc shown, 
even in those jurisdictions in which the striet 
common-law rule as to the conclusivencss of a rc¬ 
turn obtains, before such evidence may be admit- 
ted.33 

Lost rcturn. Where a retura of process has been 
lost, parol, evidence is admissiblc to show the ex- 
ecution of thc process,-34 and in some jurisdictions, 
under statutes so pro-viding, an entry or notation on 
the docket of thc court is evidence in such case 
that the process was cxccutcd as thercby shown,35 

§ 102. Impeachment or Contradiction of Re- 
tum 

a. In gcneral 

b. Kvidcncc required 

a. In General 

In 80 far as a return Is not considered conclusi ve» 


extrlnslo evidence Is admissible to contradict Its recitais, 
the burden of proof belng on the one seeking to contra¬ 
dict the return to negative Its statements. 

As to matters with respect to which a return of 
process is not conclusive, or in jurisdictions in 
which it is not regarded as such, extrinsic evidence 
is admissible to contradict its 'statements and re- 
citals,33 subject to the ordinary considerations of 
rclcvancy and materiality.37 Parol evidence is com¬ 
petent for such purpose,38 and the rcturn may be 
attackcd by the oral testimony of dcfcndant.33 It 
has been held that testimony of thc officcr by whom 
the return was madebo or a rccord kept in his of- 
fice^i is not admissible; but it has also been held 
that, where thc testimony of the officer fully cor¬ 
roboratos other testimony showing falsity of the 
rcturn and lack of reasonable diligence to find the 
proper individual for scrvice of process, ali the 
evidence should be considcred.42 Where other 
(k)cumcnts accompany thc return, it may be contra- 
dicted by thcm.43 

Burden of proof. In gcneral, the burden of 
l)roof is on one seeking to contradict a rcturn of 
Service to negative its statements or recitals or 
show that the process was not scrvcd.44 Howcver, 
it has been held that the burden of sustaining thc 


29. IU.—Wilson V. Oroathouse» 2 

111. 174. 

30. N.a—Loe V. Hoa, 19 S.m.2d 858, 
221 N.O. 223. 

60 C.J. P 677 note 24. 

31. Okl.—Jackson v. Tonney, 87 P. 
867, 17 Okl. 496. 

60 C.J. p 677 note 25. 

32. Ky.—Parmors' Bank v. RUoy, 
272 S.w. 9, 209 Ky. 64. 

60 C.J. P 677 note 26. 

Impeaohment or contradiction of re¬ 
turn soe infra $ 1Q2. 

33. Ky.—ararmers' Bank v. Rlley, 
supra. 

Fraud or mlstake as essentlal to 
rlgrht to contradict or Ixnpoach re¬ 
turn regrular on Its face soe supra 
§ 100 . 

34. Ind.—^Newhouse v. Martin, 68 
Ind. 224, 

Testimony as egulvalent to retnm 
Where the origlnal summons and 
return thereon wore lost and defend¬ 
ant denled Service, the testimony of 
one who had soen the summons was 
to be taken in the absonce of any 
other evidence on the polnt as equiv- 
alent to the production of tho orlgl- 
nal summons with the return thero- 
•on.—^Homer v. Duncan, 7 Tenn.App. 
674. 

35. Ky.—Wilson ▼, Northrup, 13 
Ky.Op. 190. 

60 C.J. p 578 note 81. 

36. Okl.—Kansas, Oklahoma & Gulf 


Ky. V, Horath, 118 l\2d 060, 
189 Okl. 656. 

Vt.-—Iirl.stol V. Noyos, 174 A. 924, 
100 Vt 418. 

60 O.J. p 678 noto 84. 

ConcluHlvenuss soe supra 5 100. 

37. KY.—Mann v, Moryash, 107 K 
Y.S. 699. 

60 C3.J. p 678 note 35. 

38. TT.S,—Cleavfts v, Funk, B.C.Okl., 
3 F.Supp. 804. 

50 C.J. p 578 note 36. 

39. Ga.—Benton v. Maddox, 192 S.F. 
316, 66 Ga.App. 132. 

60 C.J. p 678 noto 37. 

Sulllclency of unaupported testimony 
of defendant soe Infra subdlvlsiun 
b of this soctlon. 

40. La.—Smlth v. Crescent Chev¬ 
rolet Co., App., 1 So.2d 421. 

60 C.J. p 678 note 38. 

41. Colo.—Plnnacle Gold MIn. Co. v. 
Popst, 131 P. 413, 64 Colo. 451. 

42. W.Va.—^Tlogra Coal Corporation 
V. Sllman, 22 S.H.2d 878, 125 W.Va. 
68 . 

43. Ark.—Good Boads Mach. Co. v. 
Cox, 212 S.W. 87, 189 Ark. 29. 

60 C.J. p 678 note 40. 

44. Ala.—^Hood v. Cowdy, 41 So.2d 
181, 252 Ala, 471. 

Cal.—^Roehl v. Texas Co., 291 P. 266, 
107 Cal.App. 691. 

lowa.—^Ruth & Clark v, Kmery, 11 
N.W.2d 897, 233 lowa 1234, 

114 .^ 


Ky.—Taylor v. Howord, 208 S.W.2d 
73, 30C Ky. 407. 

La.—Loffwood V. liOffWood, 168 So. 
310, 186 La, 1—-Wrlffht v. I>otors 
FurnJturo Co., App., 163 So, 648. 
Md.—llavvoy v. Slacuin, 20 A.2d 276, 
181 Md. 206 —riummar v. Roson- 
thal, 12 A.2d 680, 178 Md. 149— 
Woisman v. Davita, 199 A. 476, 174 
Md. 447—^Parker v. Berryman, 198 
A. 708, 174 Md. 356, 

Mlch.—^Krotsschmar v. Rosasco, 229 
N.W. 446, 260 Mlch, 9. 

Mlnn.—ITolmes v. Conter, 4 K.W.2d 
106, 212 Minn. 394. 

Neb.—Lalr v. De Lair, 21 KW.2d 
498, 146 j^Tob. 771, 

Okl.—SuUivan v. Bryant, 67 P,2d 
964, 180 Okl. 89. 

Tenn.—Ilomer v. Duncan, 7 Tenn. 
App. 674—O. H. May Co. v. Gut- 
man’s Inc., 2 Tenn.App. 43. 

60 a.J. P 678 note 41, 

Place of abode 

The burden of proof to sustain al¬ 
io g-ation that defendant had no usual 
place of abode In county of venue 
when doputy sherlff posted copy of 
summons on front door of house 
whereln defendant formerly lived In 
such couhty was on defendant.— 
Crouch V. Crouch, 20 S.£l.2d 169, 124 
W.Va. 331. 

DUlffenoe 

Person assertlng falsity ,ln retura 
of officer making substltuted Service 
must Show la’ck of diligence to make 



§ 102 

validily of a special «tatutory process rests on him 
who asserts it,^5 and that, where substituted Service 
is attacked in limine, the burden is on plaintiff to 
sustain it*® 

b. Evidence Beqiiiired 

ciear, unequivocal, and convincing evidenea Ia re- 


72 C.J.S. 

quired to negative a return and overcome Its recltafa, 
and the unsupported deniai of the party alleged to have 
been served is generally considered Insufficient for thia 
purpose. 

Ciear, unequivocal, and convincing evidence is 
required to negative a return of process and over¬ 
come its statements and recitals and a mere pre- 


mocEss 


personal Service.—B^etzschmaj* v. 
Rosasco, 229 N.W. 446, 260 Mich. 9. 

4B. U.S.—Covert v. Hastlngrs Mfg. 
Co., D.C.Neb., 44 F.Supp. 773. 

46 . lowa.—Thornbursr v. Bexmett, 
221 N.W. 840, 206 lowa 1187. 

Ctorect restdeattal addrefls 
Plalntilf had burden of provlngr 
that address to whlch summons was 
xnailed was correct residentia! ad¬ 
dress of defendant, when defendant 
denled such fact by motion to auash 
Service of summons on him and to 
vacate money judgment ag-alnst him. 
—^Porter v. Toops, Ohio App., 62 N. 
E.2d 769. 

47. U.S.—Cleaves v. Funk, C.C.A. 
Okl., 76 P.2d 828. 

Pl€L—Grolden Gate Z>evelopment Co. 
V. Ritchle. 191 So. 202, 140 Fla. 
103. 

Ga.—Denham v. Jones, 23 S.E. 78, 96 
Ga. 130—^Benton v. Maddox, 16 S. 
E.2d 141, 65 Ga.App. 540. 

111.—Stasel V. American Home Se- 
curlty Corporation, 199 N.B. 798, 
362 IU. 360—Cannata v. White Owl 
Express, 89 N.B.2d 66. 339 111.App. 
79—Hatmaker v. Hatmaker, 86 N. 
E.2d 345, 337 IU.App. 176—Kull- 
kowski V. North American Mfg. 
Co., 54 N.E.2d 411. 322 ULApp, 202. 
lowa.—Chader v. Wllklns, 284 N.W, 
183, 226 lowa 417—Coster v. Jen- 
sen, 257 N.W. 803, 218 lowa 1216. 
Ky .—Heehner v. Burchnell, 207 S-W. 
2d 30, 306 Ey. 656—^Pardixe v. 
Spillman, 202 S.W.2d 414, 304 Ky. 
718—^Hewsome v. Hali, 161 S.W, 
2d 629, 290 Ky. 486, 140 A-LuR. 818 
—Park ‘Hili Realty Co. v. Lykins, 
161 S.W.2d 602, 290 Ky. 498—Nich- 
olson V. Thomas, 127 S.W.2d 156, 

277 Ky, 760—^Miller v. Hatlonal 
Bank of Liondon, 116 S.W.2d 320, 

278 Ky. 243—^Halcomb v. Creech, 
78 S.W.2d 21, 255 Ky. 262—Bill- 
ingrsly V. Pearcy, 65 S.W.2d 699, 
261 B2y. 546—^Muscovalley v. Horn, 
56 S.W.2d 354, 246 Ky. 778. 

Lia.—^Logwood V. Logrwood, 168 So, 
310, 186 La. 1—Sims v. First Nat. 
Bank, 148 So. 605, 177 La. 386— 
Smith V. Crescent Chevrolet Co.. 
App., 1 So.2d 421—Wrigrht v. Pe- 
ters Fumlture Co., App., 163 So. 
648. 

Md.—^Harvey v. Slacmn, 29 A.2d 276, 
181 Md. 206. 

Mich.—Alpena Nat Bank v. Hoey, 
274 N.W. 803, 281 Mich. 807. 
Mlnn.—Holmes v. Conter, 4 N.W.2d 
.106;212Mlim.39A 


Neb.—Phelps v. Blome, 36 N.W.2d 93. 
160 Neb. 647—^De Lair v. De Lalr, 
21 N.W.2d 498, 146 Neb. 771. 

N-J.—Seymour v. Nessanbaum, 184 
A. 403. 120 N.XBa. 24. 

N.C.—^Hooker v. Forbes, 162 S.E. 903, 
202 N.O. 864—^Jordan v. McKen 2 de^ 
166 S.a 868, 199 N.G 760. 

Ohio.—Siogren v. Sjoirren, App., 77 
N.B.2d 789. 

Okl.—Howard v. Stewart 169 P.2d 
627, 195 Okl. 491—A & A Tool & 
fiupply Co. V. Gray, 140 P.2d 926, 
192 OkL 657—Kansas, Oklahoma & 
Gulf Ry. Co. V. Horath, 118 P.2d 
660, 189 Okl. 666—Goldsmith v. 
Owens, 68 P.2d 849, 180 Okl. 268— 
Rowe V. Rowe, 52 P.2d 869, 176 
Okl. 271. 

Or.—Peterson r. Hutton, 284 P. 279, 
132 Or. 262. 

Tex.—Sanders v. Harder. Civ.App., 
223 S.‘W’.2d 61, reversed on other 
grounds, Sup., 227 S.W.2d 206— 
McCulloch V. Woodward, Civ.App., 
220 S.W.2d 729—Sgritqovlch v. Old- 
fleld, Civ.App.. 220 S.W.2d 724, er¬ 
ror refused—Johnson v. Cole, Civ. 
App., 188 S.W.2d 910, error re¬ 
fused. 

W.Va.—Lanham v. Home Auto Co., 
176 S.B. 604, 116 W.Va. 416. 

Wis.—Mulllns V. La Bahn, 11 N.W.2d 
619, 244 Wis. 76. 

60 QJ. p 678 note 48. 

Resldenoe of defendant 
The fact that sherllf could not 
flnd defendant at place where sherilf 
left summons dld not necessarily 
Show that such place was not actual 
residence of defendant particularly 
where defendant did not deny the 
truth of the sherilTs return.—God- 
soe V. Harder, 187 P.2d 616. 164 Kan. 
86 . 

Welgrht to he given testlmony 

In suit attacking validlty of a de- 
fault Judgment agrainst plaintiff on 
grround that summons was nerer 
served, plaintlff's testlmony was of 
but little weight but testlmony of 
deputy sheriff that summons was 
executed by doputy»8 brother by de- 
Uverlng a copy to plaintilTs wlfe was 
entitled to considerable weigrht.— 
Newsome r. Hali. 161 S.W.2d 629, 290 
Ky. 486, 140 AL.R 818. 

Svldence held sufficient 
(1) To overcome return. 

Ll.—Zazove v. Wilson, 80 N.E.2d 101 
334 IU.APP. 694—Wendt v. City of 
Blffin. 264 IlLApp. 483. 

Ky.—Newsome v. Hali, 161 S.W.2d 
629, 290 Ky. 486, 140 A.L.R. 8^18— | 
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Halcomb v. Creech, 73 S.W.2d 21, 
256 Ky. 262. 

Md.—^Harvey y, Slacum, 29 A.2d 276, 
181 Md. 206—Plummer v. Rosen- 
thal, 12 A.2d 530, 178 Md. 149. 
Mlnn.—Murtha v. Olson, 21 N.W.2d 
607, 221 Mlnn. 240. 

Miss.—^Lampton-Reld Co. v. AUen, 
171 So. 780, 177 Miss. 698. 

Pa,—^Procter V. Boume, Com.Pl., 69. 
Montg.Co. 246. 

Tex.—^Wright v. Austln, Civ.App.» 

175 S.W.2d 281, error refused, 

50 C.J. p 678 note 48 [b]. 

(2) To uphold return. 

111.—Llnn V. Laramle State Bank of 
Chlcagro, 6 N.B.2d 747, 288 IU.App. 
98—Stasel v. American Home Se- 
curity Corporation, 279 IU.App. 
172, afllrmed 199 N.B. 798, 362 IH. 
850. 

Ky.—^HaU v. Bradley, 160 S.W.2d 641, 
290 Ky. 120. 

(3) To establish that defendant 
acQuiesced in manner of Service 
adopted by deputy sheriff.—^Hatmak- 
er V. Hatmaker, 86 N.B.2d 346, 38T 
IlLApp. 175, 

(4) To sustain holding: that there* 
was no abuse of process in 
substituted Service.—^Kretzschmar v. 
Rosasco, 229 N.W. 446, 260 Mich. 9." 

Bvldenoe held Insuffident 

To overcome return. 

Ark.—Merchants' & Planters* Tii»iir 
& Trust Co. V. Ussery, 38 S.W.2d 
1087, 183 Ark. 838. 

lowa,—Ruth & Clark v. Emery, 11 
N.W.2d 397, 233 lowa 1234—Chad¬ 
er V. Wilklns, 284 N.W. 183, 226 
lowa 417. 

Ky.—ParOue v. Spillman, 202 S.W. 
2d 414, 304 Ky. 718—Hali v. Brad¬ 
ley, 160 S.W.2d 641, 290 Ky. 120— 
Ohio Oil Co. y. West, 146 S.W.2d 
1036, 284 Ky. 796—^Muscovalley v. 
Hom, 66 S.W.2d 364, 246 Ky. 778. 
lia.— Sims v. First Nat. Bank, 148 
So. 50Bt 177 La. 386. 

Mich.—Alpena Nat. Bank v. Hoey, 
274 N.W. 803, 281 Mich. 307. 

N.J.—Seymour v. Nessanbaum, 184 
A. 403, 120 N.J.Eq. 24—BZair v, 
Vetrano, 172 A. 604, 12 N.J.Misc. 
462. 

Okl.—Howard. v. Stewart, 159 P.2d 
627, 195 Okl. 491—^Rowe v. Rowe, 

62 P.2d 869, 176 Okl. 271. 

Tenn.—Johnson v. McKlnney, App., 
222 S.W.2d 879—O. H. May Co. v. 
Gutman's Inc., 2 Tenn.App. 43. 

Tex.—^McCulloch v. Woodward, Civ. 
App., 220 S.W.2d 729—Sgitcovich 
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ponderance of the evidcnce in favor of one contra- 
dicting a return is ordinarily insufficient.^8 Xhe re- 
turn can be sct aside only on evidcnce which is the 
strongest that the nature of the case will admit.^^^ 
Proof beyond a doubt, however, is not necessary.6® 

While there is somc authority to the cffcct that the 
teslimony of defendant alone may bc sufficient to 
overcome the presumption in favor of the officeres 
return,generally the rule is laid down that a re¬ 
turn of process cannot be impcachcd by the un- 
supported testimony of defendant, or the party 
served, or the party on whom Service is stated by 
the officcr to have becn made,62 or of another singlc 
witness,63 even though the officcr fails to rccall tho 


Service,®^ and that the testimony of other defend- 
ants that they were not served is not effective or 
siifficicnt.6B However, a return may be overcome by 
Ihc testimony of only one witness where his evi- 
dence is strongly corroborated.®® A denial of Serv¬ 
ice by a defendant or witness, in order to overcome 
the return of process, must be strongly and sub- 
stantially67 corroboratcd.68 The corroborating evi- 
dence nced not be dircet and may be wholly circum- 
stantial,62 but it must come from a source other 
than that of the one witness who is attacking the 
service.6® An officer’s return of Service of process 
should not be impeached solely by his own testi- 
mony.6i 


V. Oldfleld, CIv.App., 220 S.W.2d 
724, error refused. 

W.Va.—Lanham v. Home Auto Co., 
17G S-B. 604, 116 W.Va. 416. 

60 C.J. p 478 noto 48 [o]. 

48. Tex.—^Wedgeworth v, Pope, Clv. 
App., 12 S.W.2d 1046. 

60 C.J. P 679 note 49. 

49. Ga.—^Denham v. Jones, 23 S.B, 
78, 96 Ga. 130—Benton v. Maddox, 

. 16 S.B.2d 141. 66 Ga.App. 640. 

50. Tex.—McBrlde v. Kaulbach, Clv. 
App., 207 S.W. 676. 

51. Mlss.—Lampton-Reid Co. v. Al- 
len, 171 So. 780, 177 Mlss, 098. 

52. Cal.—In re Barkor's Guardian- 
ship, App., 223 P,2d 64. 

111.—Stasel v. American Home So- 
curity Corporation, 199 N.B; 798, 
362 IU. 360—Chiaewski v. Potter, 
89 N.E.2d 740, 339 IlKApp. 79— 
Cannata v. Whlte Owl Express, 89 
N.B.2d 56, 339 Ill.App. 79—Hat- 
maker v. Hatmaker, 86 N.B.2d 346, 
837 Ill.App. 176—Llvestock Mortg. 
Credit Corp. v. Keller, 83 N.B.2d 
860, 336 lU-App. 282—Mlchalowskl 
V. Stefanowskl, 68 N.B.2d 264, 324 
Ill.App. 363—^Kolmar, Inc., v. 
Moore, 66 N.M.2d 624, 323 Ill.App. 
323—^Kullkowskl v. North Ameri¬ 
can Hfg. Co., 54 N.B.2a 411, 322 
IlLApp. 202—Nikola V. Campus 
Towers Apartment Bldg*. Corpora¬ 
tion, 26 N.B.2d 682, 303 Ill.App. 
516—Corpus jrurls guotod lu Llnn 
V. Laramie State Bank of Chlcago, 
6 N.B.2d 747, 748, 288 Ill.App. 98 
—Sweet V. Swect, 277 111.App. 646, 

Ky.—Taylor v. Howard, 208 S.W,2d 
73, 306 Ky. 407. 

hsL —Corpus Juris olted lu Logwood 
V. Logwood, 168 So. 310, 312, 186 
La. '1—Wright v. I’etcrs Burnlture 
Co., App., 163 So. 548. 

Md.—^Plummer v. Rosonthal, 12 A.2d 
630, 178 Md. 149—Woisman v. Dav- 
Itz, 199 A. 476, 174 Md. 447—Park¬ 
er V. Berryman, 198 A. 708, 174 
Md. 366. 

l^.C.—^Penley v. Kader, 182 S.B. 387, 
208 N.C. 702. 

Tenn.—^Brake v. Kelly, 226 S.W.2d 


1008, 189 Tenn. 612—Homer v. 

Duncan, 7 Tenn.App. 674. 

Tex.—Sanders v. Harder, 227 S.W.2d 
200—lioyles v. Cohen, CIv.App., 
230 S.W.2d 604, error rofusod, no 
rovorsiblo error—McOulloch v. 
Woodward, CIv.App., 220 S.W.2d 
729—Sgitcovlch V. Oldfleld, Clv. 
App., 220 S.W.2d 724, error refused. 
60 C,J. p 679 note 62. 

Plaoe of seroioe 

XTneorroborated testimony of de- 
fondant's vrJfe that cltation was 
sorvod on hor in store In which she 
was worklng was inaufllcslont to over¬ 
come presumption of corrootneas at- 
taching to rocltal In return that ci- 
tatlon was served on her at dofond- 
ant's domlclle.—Smlth v. Crescent 
Chevrolet Co., L.a.App., 1 So.2d 421, 
<<Sworu vetum’" 

Bxprossion **awom return" as used 
In rule that uncorroboratod parol 
testimony of Judgment debtor is In- 
sulflclent to overcome onicor's sworn 
return as to porsonal sorvice means 
return made by ollicor who is sworn 
In accordance wlth law to porform 
his dutios.—Canard v, Hyan, 46 P,2d 
132, 172 Okl. 339. 

53. 111.—Corpus JUris anoted In 
Llnn V. Lararnio Stato Bank of 
Chicago, 5 N.B.2d 747, 748, 288 IlL 
App. 98. 

La.—Corpus Juris oitsd In Logwood 
v. Logwood, 168 So. 310, 312, 186 
La. 1—Smlth v. Crescent Chevro¬ 
let Co., App., 1 S0.2d 421. 

Tenn.—O, H. May Co. v. Gutman^s 
Inc., 2 Tenn.App. 43. 

60 C.X p 679 noto 53. 

54. 111.—^Marnik v. Cuaack, 148 N.B. 
42, 817 111. 862—^Llvestock Mortg. 
Credit Corp. v. Keller, 83 N.B.2d 
366, 336 Ill-App. 282—Corpus Juris 
quoted in Llnn v. Laramie State 
Bank of Chlcago, 6 N.B.2d 747, 748, 
288 I11.APP. 98. 

L»a.—Corpus Juris olted in Logwood 
V. Logwood, 168 So. 310, 812, 185 
La. 1. 

55. Ala.—^King v. Dent, 93 So. 823, 
208 Ala. 78. 
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66. Tex.—^Boyles v. Cohen, CIv.App., 
230 S.W.2d 004, error refused no 
reversible error—San Antonio Pa¬ 
per Co. V. Morgan, CIv.App., 63 S. 
W.2d 651, error dismissed. 

57. Mlch.—^Alpena Nat. Bank v. 

Hoey, 274 N.W. 803, 281 Mlch. 307. 
Tex.—^McCulloch v. Woodward, Civ. 
App., 220 S.W.2d 729—Sgltcovich 

V. Oldfleld, Civ.App., 220 S.W.2d 
724,‘ error refused—Wright v. Aus- 
tln, Civ.App., 176 S.W.2d 281, error 
refused—^Johnson v. Colo, Clv.App., 
138 S.W.2d 910, error refused. 

50 C.J. p 579 noto 63 [a]. 

<*Strongly oorrohorated’* 

Undor the rule that the testimony 
of one witness cannot Impeach a re¬ 
turn of cltation unless "strongly cor- 
roborated," the quoted worda mean 
a dogroo of oorroboration amountlng 
to oorroboration from Independent 
facts and clrcumstances which Is 
"ciear and satlsfactory" to the court 
and Jury, which means Independent 
facts and clrcumstances which are, 
in opinlon of court and Jury, 
"strong," that is, cogent, powerful, 
forclble, calculated to make a deep 
or efCectual Impresslon on the mlnd. 
—^Wrlght V. Austln, Tex.Civ.App., 
176 S.W.2d 281, error refused. 

68. Mlch.—August V. Colllns, 251 
N.W. 566, 266 Mlch. 889. 
Disinterested wituesses or oorrohor- 
atlAg ctroumstanoes 
Whore defendants, whether one or 
several, deny that they were served 
wlth process, and o0clal return and 
testimony of sherlflC are to the con¬ 
traxi, testimony of defendant or de¬ 
fendants should be supported by oth¬ 
er dlslnterested wltnesses or cor¬ 
roborating clrcumstances.—Brake v. 
Kelly, 226 S'.W.2d 1008, 189 Tenn. 
612. 

59, Tex.—Sanders v. Harder, 227 S. 

W. 2d 206. 

60, Tex.—San Antonio Paper Co. v. 
Morgan, Civ.App., 63 S.W.2d 661, 
error dismissed. 

60 C.J. P 579 note 68 [a] (8). 

61, W.Va.—Tioga Coal Corporation 
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§ 103 


§ 103. A£Eidavit of Service 

a. In general 

b. Form and requisites 

c. Weight, suflSciency, and conclusiveness 

a. In. General 

Service of process by one other than an officer author- 
Ized to make proof of Service by his official return must 
generaliy be estabiished by an affldavit or statement un¬ 
der oath of the process server. 

A statement of a person by whom process has 
been served, other than an officer authorized to 
make proof of Service by his official retum, as to 
the fact and manner of Service, for the purpose of 
proving the same, may be made only in the form 
of an affidavit or under the oath of such person.®^ 
This rule applies to officers not empowered by stat¬ 
ute to make proof of Service by their return, such 
as constables,®® city marshals,®^ special officers and 
deputies,®® and officers of a state other than that in 
which the action is brought or pending.®® Further- 
more, when any officer makes Service as an individ- 
ual and not in his official capacity, the proof of Serv¬ 
ice must be made by affidavit rather than by re- 
tum.®7 

Affidavit of third person. Service may be proved 
by the affidavit of a person other than the one who 
made the Service, where his statement is made on 
personal knowledge and not on hearsay,®® but one 
•who could not himself legally have served the proc¬ 
ess cannot be permitted by his affidavit to prove 
Service by another.®^ 

b. Form and EeoLuisites 

An affldavK of servIce shouid show a compliance with 


statutory requisites, as for example, with respect to 
statements as to the person served and the time and 
piace of Service. 

An affidavit of Service must show a compliance 
with all the statutory requisites.*^® Under statutes 
so requiring, the affidavit must state that the person 
served is, or that affiant knows him to be, the 
identical person named in the process,and it is 
not sufficient to show that the person served ac- 
knowledged himself to be the person so named 
but in the absence of statutory provision therefor 
such a statement is unnecessary,*^® and a rule of 
court requiring it has been held invalid as incon- 
sistent with statutes relating to proof of Service 
which are silent as to any such additional state- 
ment.7^ It is also sometimes required that the 
affidavit show the time*^® and place*^® of Service, and, 
even in the absence of statute, it has been held that 
the place shouid be shown when Service is made 
outside the state in which the action is brought or 
pending.*^*^ jn addition, in some jurisdictions, it 
must appear from the affidavit that the person by 
whom Service was made possessed the qualifications 
prescribed by statute, as that he was of the proper 
age,7® that he is competent to testify as a witness 
at the trial of the cause,*^® that he is not a party to 
the action®® or is not interested in the matter in 
controversy.®^ It has been held that the affidavit 
of Service need not set forth the date on which the 
affidavit was made.®® 

A retum of Service in the ordinary form, not 
reciting that it is made under oath, but to which a 
proper jurat has been subjoined, is a sufficient affi- 


V. Sllman, 22 S.K2d 873, 125 W. 
Va. 58. 

62. Fa.—^Messersmlth v. Thomas, 
Com.Pl., 8 Sch.Beff. 59. 

S.D.—Shenandoah Nat. Bank v. Hein- 
inger, 237 N.W. 765. 58 S.D. 568. 

50 C.J. p 579 note 58. 

Who may prove Service by retum 
see supra § 91. 

63. S.D.—Shenandoah Nat. Bank v. 
Relnlnger, supra™ 

50 C.J. p 579 note 60. 

64. Puerto Rlco.—Orcasitas v. Mar- 
quez. 19 Puerto Rlco 454. 

Wis.—Brauchle v. Nothhelfer, 83 N. 

W. 663, 107 Wis. 457. 

65. Or.—^Pickard v. Marsh, 124 P. 
268. 269. 62 Or. 192. 

60 C.J. P 579 note 62. 

66. Mo.—^Priest v. Capitain. 139 S. 
W. 204. 236 Mo. 446. 

50 CJT. p 580 note 63. 

67. lowa.—^Buckmlller v, Creston. 
etc., R. Co., 146 N.W. 447, 164 lowa 
502. 


68. N.T.—Murphy v. Shea. 37 N.H. 
675, 143 N.Y. 78. 

69. S.D.—^Brettell v, DefCebach, 60 
N.W. 167, 6 S,D. 21. 

50 C.J. p 580 note 68. 

70. N.Y.—^Alr Conditionlng Trainlng 
Corp. V. Plrrote, 60 N.Y.S.2d 36, 
270 App.Div. 391. 

Pa.—^Messersmith v. Thomas. Com. 
Pl., 8 Sch.Reg. 69. 

S.C.—^Matheson v. McCormac, 195 S. 
B. 122, 186 S.C. 93 —Cannon v. Hav- 
erty Purniture Co., 183 S.E. 469, 
179 s.a 1. 

2 C.J. p 317 note 1 [d]—60 C.J. p 
680 note 70. 

Affidavit held Insuffideut 
S.C.—Matheson v. McCormac, 196 S. 
B. 122, 186 S.C. 93. 

71. Wis.—Schmldt v. Stolowskl, 106 
N.W. 44, 126 Wis. 66. 

50 C.J. P 680 note 72. 

72. Ind.-^ole v. AJlen, 51 Ind. 122. 

73. Minn.—Cunningham v. Water- 
Power Sandstone Co., 77 N.W. 137, 
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74 Minn. 282—^Young v. Young, 18 
Minn. 90. 

74. Minn,—^Young v. Young, supra. 
50 C.J. p 680 note 75. 

76. Wis.—Reed v. CatUn. 6 N.W. 

326, 49 Wis. 686. 

50 C-J- P 580 note 76. 

76. W.Va—^Lynch v. West, 60 S.E. 
606, 63 W.Va. 671. 

50 C.J. p 680 note 77. 

77. Mo.—^Pisher v. Fredericks, 33 
Mo. 612. 

78- Utah.—Columbia Trust Co. v. 

Steiner, 267 P. 788, 71 Utah 498. 
50 C.J. p 580 note 80. 

79. Cal.—^Dimick v. Campbell, 31 
Cal. 238—McMillan v. Reynolds, 11 
Cal. 372. 

80. Puerto Rico.—Serrano v. Ber- 
diel, 22 Puerto Rico 416. 

50 C.J. p 580 note 81. 

81. Va.—^Raub v. Otterbach, 16 S. 
E. 933. 89 Va. 645. 

82. Tex.—Whitney v. Nolan County, 
Civ.App., 53 S.W.2d 98, error dis- 
missed. 
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davit of Service.*3 While the signature of affiant 
in the affidavit of servicc should, according to good 
form, precede the jurat,the fact that it comes 
after the jurat ha-s been hpld not to affect the valid- 
ity of the affidavit.*5 

Plural affidavits. All the requisite facts need not 
appear in one affidavit, but may be sliown by two 
or more affidavits, considcred togcther.** 

Before whom made- Whcre a statute provides 
that an affidavit of scrvice shall be made before a 
designatcd officer, an affidavit sworn before any 
other officer is fatally defective and, under this 
rule, affidavits made before a dcputy of the officer 
designatcd by statute have been hcld to be insuffi- 
cient.** In the abscnce of any express provision or 
restriction, however, the affidavit may be made be¬ 
fore any officer authorized to administer oaths.*^^ 

c. Weight, Sufficiency, and Conclusaveness 

An affidavit of service l8 ordinarii/ sufficient proof of 
Service, although it Is not conclusive and may be con- 
troverted by evldence. 

An affidavit of Service of process is ordinarily 
sufficient proof thercof,*® and will override allcga- 
tions to the contrary made mcrely on Information 
and belief.*! An affidavit of scrvice by a private 
person is not conclusive,but on dircet attack it 
may be shown to be false^* and the facts thcrcin 
stated may be controverted by cvidcncc,^^^ even 
after judgment has been cntercd.^5 Ciear and con- 


vincing proof, however, is required to overcome 
the force of the affidavit.*® 

§ 104. Proof of Publication 

a. In gcncral 

b. Form and requisites of affidavit or 

ccrtificate 

c. Compliance. with concurrent require- 

ments 

a. In General 

Service of process by publication Is generally proved 
by an affidavit or certificate of the publisher or other 
person designated by statute. 

Proof of servicc of process by publication in a 
newspapcr is ordinarily required or permitted by 
statute to be made by the affidavit or certificate 
of the publisher of such newspapcr or by some 
other designatcd person; and the giving of the re¬ 
quired affidavit or certificate may be compclled in 
case of refusal.**^ According to some authorities, 
the Service of process by publication may be proved 
only by an affidavit or certificate made by the per¬ 
son designatcd by statute, and no other evidcncc 
may be received in substitution therefor.** In 
other jurisdictions, however, such method is not 
exclusivc, and the fact and manner of publication 
may bc shown, or defccts or omissions in an affida¬ 
vit or certificate curcd, by any other competent 
evidcncc,** including, according to the decisions on 


83. U.S.—^Mitchell v, National Suro- 
ty Co., D.aN.M,, 206 F. 807. 

Va»—Myers v. Lewls, 92 S.3B. 988, 
121 Va. 50. 

84. Tex.—^Whltney v. Nolan Coun- 
ty, Civ.App., 63 S.W.2d 98, error 
dismlssed. 

85. Tex.—^Whitney v. Nolan Coun- 
ty, supra. 

86. Wash.—State ▼. Whatcom 
County Super. Ct., 86 P. 266, 42 
Wash. 521. 

60 C.J. P 580 note 84. 

87. U.S.—^Adams v. Heckscher, C.C, 
Mo., 80 P. 742. 

Mo.—Givens v. Harlow, 168 S.W. 366, 
261 Mo. 231. 

Who may take affidavits grenerally 
see Affidavits §S 10* 

88. Mo.—Givens v. Harlow, supra— 
Priest V. Oapitain, 139 S.W. 204, 
236 Mo. 446. 

89. lowa.—Elvin v. Powell, 162 N. 
W. 201, 179 lowa 899. 

50 C.J. P 681 note 90. 

Certlfloate of anthentiLoatlon 
Acknowled&rment of affidavit of 

Service in Paris, France, by United 

States vice-consul under seal of his 

office was sufficient without a cer- 

tideate of authentlcation.—Sperry v. 


Fllcfjors, 86 N.Y.S.2d 8.-10, 194 Misc. 

438. 

00. Utah.—IPodoral X^and Bank of 
Borkolcy v. Brinton, 146 P.2d 200, 
106 Utah 140. 

Wash.—Uubols v. Western States 
Inv. Corporation, 39 P.3d 372, 180 
Wash. 269, 

50 CJr. p 681 note 92. 

Pxesnmptlvely conect 
Process server's affidavit of rotum 

of Service is presumptlvely corroct, 

—^Dubois V. Western Statos Inv. Cor¬ 
poration, supra. 

91. N.T,—Wessels v. Boetteher, 36 
N.E. 883, 142 N.T. 212. 

92. Ey.—CJorpus JTaris dted in 

Gardner v. Ulncoln Bank & Trust 
Co., 64 S.W.2d 497, 601, 251 Ky. 
109. 

Wash.—Oorpns jroxis dted In Dubols 
v. Western States Iqv. Corpora¬ 
tion, 39 P.2d 372, 874, 180 Wash. 
269. 

50 C.J. p 681 note.96. 

Conclusiveness of officeres retum see 
supra 9 100. ' 

93. Wash.—Gorpas jrarls dted In 
Dubois V. Western States Inv. Cor¬ 
poration, 39 P.2d 372, 374, 180 
Wash. 269. 


W.Va.—Pecfc V. Chambers, 28 S.E. 
706, 44 W.Va. 270. 

94. W.Va,—Pock r. Chambers, su¬ 
pra. 

50 C.J. P 681 note 98. 

96. N.D.—Odland v. OHoeiTe Imple- 
mont Co., 229 N.W. 923, 69 N.D. 
335. 

96i, N.D.—Odland v. 0’Eoe£Ce Imple- 
mont Co., supra. 

50 C.jr. p 681 note 99. 

Bvldenoe held InsnlBdent 
N.D.—Odland v. 0'Koeae Implement 
Co., supra. 

60 aj. p 581 note 99 [b]. 

97. N.T.—Eborle v. Krebs, 64 N.T,S. 
246, 60 App.Div. 450. 

98. lowa.—Manlon v. Brady, 138 N. 
W. 668, 168 lowa 306. 

50 C.X p 683 note 42. 

99. Mo,—Murphy v, Butler County, 
180 S.W.2d 732, 352 Mo. 1082. 

50 C.J. p 583 note 43. 
iwo.inwg of petitlon and notloa 
Compliance with a statute reguir- 
ing- that, in the case of Service by 
publication, a copy of the i^etitlon 
with a copy of the publication notice 
should be malled to defendant may 
be shown either by the ffiing of an 
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the question, parol testimony^ or the affidavit 
of some other person who knows the facts,^ 
On collateral attack, where it appears either that 
proof of Service by publication was not made or 
that it cannot be produced, such proof may be sup- 
plied by evidence aliunde.^ 

Time for making, The time at which an aflSdavit 
or certificate of Service of process by publication 
shall be made is prescribed by statute in some ju- 
risdictions; but such a provision has been held to 
be directory only,^ and proof of the publication may 
be supplied even after judgment® An afiSdavit or 
certificate of service by publication which is made 
before the end of the period for which such publica¬ 
tion is required to bemade is ineffectual.® 

By whom made. An affidavit or certificate of 
Service of process by publication, in order to be 
valid and suflScient, must be made by the particular 
person, if any, designated by the statute for such 
method of proof,such as the publisher of the news- 
paper in which publication has been made,8 or the 
printer or his foreman or principal clerk;® and it 
cannot validly be made for him by proxy.^® 

Weight and sufficiency. An affidavit or certificate 
of Service of process by publication, regular on its 
face, is ordinarily prima facie evidence of the facts 
therein stated^^ Its weight may be overcome, 
however, by positive evidence of its falsity.12 

b. Form and Beqidsites of Affidavit or Oertifl.- 
cate 

An affidavit or certiftcato of service of process by 


publication shouid be made In such form as may be 
prescribed by statutei and, In general, shouid show that 
publication was made at the proper time and In the 
proper manner. 

An affidavit or certificate of service of process by 
publication shouid be made in such form as may 
be prescribed or required by statute.^® jt has been 
held that jurisdiction of the parties is acquired by 
proper puWication, and not by the proof thereof,!^ 
and that a judgment will not be set aside merely 
because the proof is deficient, where it appears that 
Service was in fact properly had;i5 but there is 
authority for the view that proof of publication is 
an elem«it of the jurisdiction, and, accordingly, that 
a want of proof is fatal.^® 

An unsigned certificate ordinarily is ineffectual 
and where an affidavit is required, an unsworn 
certificate is insufficient.18 However, where a depu- 
ty clerk made oath to an affidavit before a compe¬ 
tent attesting officer that a copy of the process was 
mailed to defendant, such affidavit, although un¬ 
signed, was held to constitute proof that a copy of 
the summons was mailed to defendant.^® Where a 
printed copy of the process published is required 
to be returned with the affidavit or certificate, fail- 
ure to attach such copy renders the proof defec- 
tive.20 Misstatements in the affidavit or certificate 
as to immaterial facts will not render it void;2i 
and the omission of an essential or material fact 
may be supplied by a second affidavit or certifi- 

cate.22 

Compefency of afflant or maker. Inasmuch as an 


affidavit or by proof to tbe trlal 
court.—Vinson v. Oklahoma City, 66 
P.2d 933, 179 Okl. 590—Toung v. 
Campbell. 16 P.2d 66, 160 OkL 266. 

1. m.—Kuzak V. Anderson, 108 N. 
B. 662, 267 111. 609. 

50 C.J. p 588 note 44. 

2. Mich.—^L. Starks Co. v. Bpplnk, 
161 N.W. 676, 186 Mich. 233. 

3. Kan.—^Lipscombe v. Citlzens* 
Bank, 71 P. 683, 66 Kan. 243—^Rob- 
inson v. Hali, 5 P. 763, 33 Kan. 139. 

4 . Or.—McParlane v. Cornelius, 73 
P. 326, 74 P. 468, 43 Or. 613. 

5. 1J.S.—Von Arx v. Boone, Alaska, 
193 F. 612, 118 C.C.A 480. 

6. lowa.—^Manion v. Brady, 138 N. 
W. 668, 168 lowa 306. 

Tex.—Daniel Miller Co. v. Puett, Civ. 
App., 262 S.W. 333. 

7- Wash.—Case v. City of Bellin^- 
bam. 1^7 P.2d 106, SI Wash.2d 374. 
60 CJr. p 5S1 note 10. 

8. lowa.—Manion v. Brady, 138 K. 

W. 568, 158 lowa 306. 

60 CU. p 681 note !!• 


9. U.S.—Pennoyer v. Nelf, Or., 95 
r.S. 714, 24 L.Ed. 666. 

50 C.J. p 581 note 12. 

10. Ky.—Nicholas v. Gratz, 2 J.J. 
Marsh. 486—Miller v. Hali, 8 T.B. 
Mon. 242. 

11- S.D.—Johnson v. Bmflat, 186 N. 

W. 877, 45 S.D. 200. 

2 C.J. p 824 note 68 [d]. 

12. S.D.—Johnson v. Bmflat, supra. 
50 C.J. p 583 note 41. 

13. Service by pubUcatloii held 'per- 
feoted 

Ga.—Tow v. Evans, 20 S.13.2d 922, 
194. Ga. 160. 

14. Ark.—^Blackwell Oil & Gas Co. 
V. Maddux, 27 S.W.2d 614, 181 Ark. 
726. 

Order determlnlag* whether servloe 
by pubUoation has been perfected on 
nonresldent debtor in proceedingr 
which involves his property is not 
jurisdictional.—Tow v. Evans, 20 S. 
E.2d 922, 194 Ga. 160. 

15. Kan.—Pierce v. Butters, 21 
124. 

N.T.—Soule V. Chase, 24 N.T.Super. 
222, 1 Abb.Pr.,N.S., 48, reversed on 
other grounds 39 N.Y. 342. 
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16. Colo.—p^Hear v. Lazarus, 9 P. 
621, 8 Colo. 608. 

lowa.—Curtis v. Hoyt, 186 N.W. 460, 
192 lowa 1334. 

17. 111.—Star Brewery v. Otto, 63 
IU.App. 40. 

18. Ind.—^Deputy v. Dollarhide, 86 
N.H. 344, 42 Ind.App. 664. 

50 C.J. p 582 note 16. 

19. Mont—Smith v. Hamill, 112* P. 
2d 195, 111 Mont 585. 

8a Tex.—^Maury v. Keller, Civ.App., 
63 S.W. 69. 

Wash.—State v, Pierce Counly Su¬ 
per. Ct, 83 P. 827, 6 Wash. 362. 

21. Wash.—Warner v. Miner, 82 P. 
1033, 41 Wash. 98. 

Self-correotlnflr error as to name 
In constructive service on nonres¬ 
ldent, recitatlon in register*s certifl- 
cate of notice that copy was sent to 
“defendant Sylvester Napoleon,” in- 
stead of Susan Napoleon, was held 
self-correctlnsr.—Anthony v. Antho- 
ny, 128 So. 440, 221 Ala. 221. 

22. CaL—^Howard v. McChesney, 37 
P. 623. 103 Cal. 536. 
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affidavit or certificate of Service of process by pub- 
lication may be made only by such person as may 
be designated by statute, it should affirmatively show 
that the affiant or maker is the person or one of 
the class of pcrsons so designated,23 and a mere 
description or recital of his character as such has 
been held insufficient,^^ although there is authority 
to the contrary.2C He need not, however, designate 
himsclf by the terms or words used in the statute, 
if he States facts showing that he comes within its 

purview.2® 

Time and manner of puhlication. Broadly speak- 
ing, an affidavit or certificate of Service of process 
by publication should show that such publication as 
is required by statute has been made in the manner 
thereby prescribcd,27 and ordinarily no presumption 
will be indulged in aid of it.28 It should appear that 
publication was made in a newspapcr,23 naming 
it,20 of the kind specified by the statute,2i and that 
it was the same newspaper in which publication was 
ordercd to be made.22 The affidavit or certificate 
should also show that publication was made at the 
proper time, for the requisite number of times, at 
the proper intervals, and for the required pcriod,23 
and in the proper county and state,2^ as providcd 
by statute or order of court. In some jurisdictions 
the dates of the issues of the paper in which the 
notice was published must be shown,3B Wherc an 
affidavit or certificate statos that the process was 
published for a certain Icngth of time or on certain 


days, but sets forth dates which show that it was 
not so published or that publication was made for 
a different time or on other days, the showing made 
by the dates will control,36 unless there is an obvi- 
ous clerical error in the dates,®*^ or unless they are 
stated merely under a videlicet.28 

c. Gompliance with Ooncurrent Eequiremeuts 

Proof of Service of process by publication should 
Show a compliance with concurrent requirements, such 
as posting copies of the process or publication, or mall- 
Ing copies to the defendant. 

Wherc statutes providing for constructive Service 
of process require other acts to be done in addition 
to publication in a newspaper, such as posting copies 
of the process or publication, or mailing copies to 
defendants served by publication, compliance with 
■such requirements should be shown by affidavit or 
by the certificate of an authorized officer,^® and, 
under some statutes, such affidavit or certificate is 
jurisdictionalj^o but where it is not, by statute, 
made exclusive evidence of the doing of the acts 
required, the fact of compliance may be shown by 
parol in a proper casc.‘*i 

By whom made. An affidavit of compliance with 
such concurrent requirements should ordinarily be 
made by the person by whom the acts were donc;^^ 
and, if plaintiff^s attorncy has performed such acts, 
he may prove performance by his own affidavit 


23. Wash.—Caso v. City of Belllng- 
ham, 197 r.2d 106, 31 Wash.Sd 374. 

60 C.J. p 682 note 24. 

24. Cal.—Steinbach v. Leose, 27 Cal. 
296. 

25. Mich.—^Farmors’ Nat. Bank v. 
Fondo, 32 N.W. 664, 66 Mlch. 683. 

60 ax p 682 noto 26. 

26. Mlch.—^Peltlford v. Zoellner, 8 
N.W. 67. 46 Mich. 368. 

60 C.X P 682 note 27. 

27. IU.—^Haywood v. Colllns, 60 111. 
328—^Hemingway v, Chlcago, 60 111. 
324. 

28. Or.—^Dixle Meadows Indopend- 
ence Mines-Co. v. Klght, 46 P.2d 
909, 160 Or. 396. 

50 C.X p 682 note 29. 

Presumpllons In ald of offllcer^s re- 
turn see supra 9 98. 

29. Wash.—Warner v. Miner, 82 P. 
1033, 41 Wash. 98. 

50 C.X p 582 note 30. 

30. Ky.—Hopklns v. Claybrook, 6 X 
XMarsh. 234. 

31. Ark.—Gallagher v. Johnson, 44 

S. W. 1041, 66 Ark. 90. 

60 C.J. p 582 note 82. 

32. N.Y.—^Waters v. Waters, 27 N. 

T. S. 1004, 7 Mlsc. 519.. 


Wis.—^Frlsk V. Relgelman, 43 NW. 
1117, 44 N.W. 766, 76 Wls. 499, 17 
Ani.S.R. 198. 

33. Mlnn.-*-Oodfroy v. Valentlne, 40 
N.W. 163, 39 Mlnn. 336, 12 Am.S. 
R, 667. 

50 C.J. P 682 note 84. 

Dates of flrst and last publication 
Whero anidavlt of publlsher reclt- 
ed that flrst publication of summons 
was on Sept. 18, 1942 and lant there- 
of on Oct. 16, 1942, but at bottom of 
advertisoment as prlnted and con- 
tlnuously published appearod state- 
ment ‘'First Publication: Sept. 18, 
1942, Last Publication Oct. 18, 1942» 
and without the incluslon of dates 
of publication, notice as published 
would have been vulnerable to 
charge of indeflnlteness, the state- 
ment settlng forth the dates of flrst 
and last publication constltuted an 
essential part of summons as pub¬ 
lished.—^Netland v. Baughman, 162 
P.2d 601, Ili Colo. 148. 

34. Tex.—^Turner v. McFarland, Clv. 
App., 283 S.W. 296—Tumer r. 
Maury, Clv.App., 224 S.W. 265. 

35. Ark.—^Lawrence v. State, 80 
Ark. 719. 
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Tex.—^Maury v. Keller, Olv.App., 63 
S.W. 69. 

36. Idaho.—Harpold v, Boyle, 102 P. 
168. 16 Idaho 671. 

60 C.X p 588 note 87. 

37. Mo.—Fleming v. Tatum, 185 S. 
W. 61, 282 MO; 678. 

60 CX p 683 note 38. 

38. Cal.—Howard v. McChesney, 8T 
P. 628, 108 Cal. 636. 

39. Pel.—Corpns Juris aiiLoted In, 
Syracuse Trust Co. v. Keller, 165 
A. 327, 831, 6 W.W.Harr. 304. 

Pa.—Messersmlth v. Thomas, Com; 

PL, 8 Sch.Reg. 69. 

60 C.X P 688 note 48. . 

40. Pel.—Oorpiu Joxls quoted In 
Syracuse Trust Co. v. Keller, 166 
A. 827, 381, 6 W.W.Harr. 304. 

60 Cjr. p 688 note 49. 

41. Ohio.—^Hnglish v. Monypeny, S 
Ohio Cir.Ct 664, 8 Ohio Clr.Pec. 
682. 

42. Or.-XTolfax Bank v. Blchardson, 
54 P. 859, 34 Or. 518, 75 Am.S.It. 
664. 

60 C.J. P 683 note 61. 

43. U.S.—^Von Arx v. Boone, Alaska, 
193 F. 612, 113 C.CA. 480. 
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J^equisites and sufficiency. An affidavit or certifi- 
catc of mailing a copy should show such facts as 
to and placeas of mailing, and direction or 

address,46 as may be necessary under the statute; 
but receipt of the copy by the person to whom it 
was mailed need not be 'shown,^*^ since, ordinarily, 
it is presumed that it was delivered where it is not 
returned and no notice of nondelivery is given by 
the postal authorities.^* Evidence that the copy 
was not received is no proof, or at most only slight 
proof, that it was not mailed,^® and will not prevail 
over positive evidence of mailing.^o 

§ 105. Filing Retum or Proof 

In general, thera should be compllance with statutas 
requiring tha fllfng of a ratum, affidavit, or other proof 
of execution of process so that the tinne and manner 
of Service may be shown by the record. 

There should be a compliance with statutes re¬ 
quiring that a retum, affidavit, or other proof of 
execution of process be filed in the court wherein 
the action is brought or pending,®! in order that the 
record may disclose the time and manner of Serv¬ 
ice and it has been held that, where so required, 
such filing is necessary to constitute the due retum 
of the process,® 3 and that without it the court ac¬ 
quires no jurisdiction.®^ According to other au- 


thorities, however, it is not essential that the retum, 
affidavit, or proof be filed before default or judg- 
ment,®® or at least a failure to file proof of Service 
within the time prescribed by statute does not in 
itself deprive the court of jurisdiction,®® and the 
court may permit a later filing nunc pro tunc.®^ In 
determining whether the court should allow a writ 
to be entered after its retum day, each case is to be 
decided on its merits in the exercise of a sound ju- 
dicial discretion.®® Under some statutes, it is only 
in case of personal Service that the summons must be 
returned with the sherifFs certificate of Service or 
any other personas affidavit of service,®® and it is 
not required, in case of publication, that the sum¬ 
mons be returned with the affidavits of publication 
and mailing.®® 

A mle of court providing that process is deemed 
served when proof of Service is filed merely fixes the 
date from which the time to answer runs,®i and does 
not make the filing of proof a part of the Service 
itself.®2 

Sufficiency of filing, Unless otherwise provided 
by statute, a retum of process or proof of Service 
thereof is filed when given into the custody of the 
clerk of the court,®® and his indorsement thereon 
of a filing mark is not essentia!®^ 


Cal.—^Anderson v. Goff, 18 P. 73, 72 
Cal. 65, 1 AXI 1 .S.B. 34. 

44. lowa.—Plnkney v. Pinkney, 4 
Greene 324. 

45. N.T.—Schwartz v. Schwartz, 185 
N.Y.S. 659, 113 Misc. 444. 

50 C.J. P 583 note 54. 

46- lowa.—^Foley v. Connelly, 9 
lowa 240. 

50 C.J. p 584 note 55. 

47. 111,—^Hazard v. Hazard, 206 111. 
App. 562. 

48. Ala.—AdaJtns v. Walsh, 76 So. 
888, 200 Ala. 140. 

50 C.J. p 584 note 58. 

49- Ariz-—Crook v. Crook, 170 P. 
280, 19 Arlz. 448. 

50. Ariz.—Crook v. Crook, supra. 

51. N.M.—^Bourgeious v. Santa Fe 
Trail Stages, 95 P.2d 204, 43 N.M. 
453. 

N.T.—Diem v. Reisler, 269 N.T.S. 
567, 144 Mlsc. 886. 

N.D.—Shuck V. Shuck, 44 N.W.2d 
'767. 

Okl.—^Atlantic Municlpal Corpora¬ 
tion V. Wanace. 144 P.2d 975. 193 
Okl. 448. 

Vt—Glass V. Starr, 32 A.2d 123, 113 
Vt. 243. 

52. Mont.—^Reynolds v. Gladys 
Belle OU Co., 243 P. 576, 75 Mont. 
382. 


‘*Offlcer*s retum is a matter of 
record.**—^Brooks v. ClifCord, Me., 69 
A.2d 825. 826. 

Furpose of statute 
The statutory requirement that 
summons be returned with proofs of 
Service is primarily for the benefit 
of the court, since its purpose is to 
apprise the court that due Service 
has been bad on the defendant.— 
Bourgeious v. Santa Fe Trail Stages, 
95 P.2d 204, 43 N.M. 463. 

53. Neb.—Graves v. Macfarland, 79 
N.W. 707, 58 Neb. 802. 

50 C.J. p 584 note 63. 

Process deemed returned on filing 
A summons will ordinarily be held 
to be returned on the day the sheriff 
filed return with the court clerki— 
Fitzsimmons v. Rauch, 172 P.2d 633, 
197 Okl. 426. 

54. Utah.—^Reese v. Salt Lake Coun- 
ty Dist Ct., 176 P. 601, 62 Utah 
520. 

Necessity of return see supra § 90 b.' 

55- Or.—Cranston v. Stanfield, 261 
P. 62, 123 Or. 314. 

Tex.—^Rhyne v. Missouri State Life 
Ins. Co., Com.App., 291 S.W. 846. 

56. N.M.—^Bourgeious v. Santa Fe 
Trail Stages, 95 P.2d 204, 43 N.M. 
453. 

N.Y.—^Hlrschhorn v. C. I. T. Corpora- 
tion, 263 N.Y.S. 86. 141 Mlsc. 699. 


57. Or.—Cranston ▼. Stanfield, 261 
P. 62, 123 Or. 314. 

FUlng by defendant on failure by 
plalntur 

Where plaintifC*s attorney failed 
to file summons and answer as 
agreed, court authorized defendant 
to do so if plaintiff failed to do so 
within specified number of days aft¬ 
er Service of order to that efCect.— 
Hirschhorn v. C. I. T. Corporation, 
253 N.Y.S. 85, 141 Misc. 699. 

68. R.I.—^National Oasket Co. v. 
Montgomery, 158 A. .723, 52 R.I. 
158. 

Alberal application of statute 
RI.—^National Casket Co. v. Mont¬ 
gomery, supra. 

59- Mont.—Schmldt v. Schmidt, 89 
P-2d 1020, 108 Mont. 246. 

6a Mont.—Schmidt v. Schmidt, su¬ 
pra. 

61. N.Y.—Dealers* Lumber Corp. v. 
Stauifer, 218 N.Y.S. 464, 128 Mlsq 
358. 

62. N.Y.—^Dealers* Lumber Corp. v. 
Stauffer, supra. 

50 C.J. p 584 note 68. 

63. Tex.—Cloyes v. Phlllip, Clv. 
App., 149 S.W. 549. 

64. Tex.—Cloyes v. Philllp, supra. 
Filing mark as indicating time of 

execution and retum see supra S 
95. 
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IV. DEFBOTS, OBJECTIONS, AND AMENDMENTS 
A. DEFECTS AND OBJECTIONS 


§§ 106-107 


§ 106. Persons Entitled to Object 

As a general rule, the question of defective service 
may be raised oniy by the one on whom attempted Serv¬ 
ice was made, and one defendant Is not entitled to urge 
defects in the service on a codefendant. 

As a general rule, the question of defective service 
may be raised only by the one on whom attempted 
Service was made,®^ and one defendant is not en- 
titled to urge defects in the service on his code- 
fendants.®® A party may be permitted to quash his 
own writ and thereby work a discoutinuance of the 
action.®'^ Service ordinarily will not be set asicle 
on the motion of one not a party to the action.®® 
In an action to determine rights in a life insurance 
policy the bcneficiaries are proper and necessary 
parties, and defendant insurer may, thereforc, move 
to vacate an order for service on them by publica- 
tion.®® In a procccding to determine owncrship of 
a fund, defendant who assigned his interest after 
Service and before special appearancc and motion 
to quash is not in a position to litigate the validity 
of scrvice.7® 

Intervcning claimants in proccedings by exeeutory 


process to foreclose chattel mortgages cannot urge 
want of Service of legal process on defendant.^i 

Objeciions by plaintiff. In the absence of an ap¬ 
parent material variance between it and the original 
writ, plaintiff cannot question service of a branch 
summons on a defendant against whom he had dis- 
continued suit .'^2 

§ 107, Grounds for Quashing or Abatiixg 
Writ 

The grounds on which wrlts may be quashed or 
abated Include most defects and irregularltles in the 
writ or service which are sufficient to invalidate It and 
are not so triviai that they wlll be disregarded; but 
process will not be abated or set aside where it Is not 
irregular or defective, or, if It is, where a party Is not 
prejudiced by the errors or Irregularltles and it does not 
violate mandatory provlslons of the law. 

The grounds on which writs may be quashed or 
abated are numerous, and include most defects and 
irrcgularities in the writ or service which are suffi¬ 
cient to invalidate it under the rulcs discussed supra 
§ S et seq, and are not so triviai that they will bc 
disregarded.'^® Thus it may bc ground for abating 


65. D.C.—^Hvorott v. Miller, Mun. 
App., C7 A.2d 399, 

IJnkuowxi owners 

Only unknown ownors can com- 
plaln of falluro to Illo propor afil- 
davlt to ac(iulro JuriHdlction over 
them.—Uurgoyne v. Pyle, 261 111. 
App. 350. 

66. D.C.—Corpus Juris dted In 
Bverott v. 'Millor, Mun.App., 67 A. 
2d 399, 400. 

m,—IiYank v. La Bounty, 275 111. 
App. 30. 

La.—Trow v. Standard Supply & 
Hardware Oo., App., 33 So.2d 420. 
Mont.—In re Itoberts' Brttate, 68 I*. 

2d 495, 103 Mont. 240. 

N.Y.—Corpus Juris cited in Kopit 
V. Zilborszmldt, 36 N.Y.S.2d 658, 
561. 

60 C.J. p 684 note 72. 

Defendant who Interposes an equl- 
table answer in a law aotion is in 
no position to object to fallure to 
serve codefendant.—Cranston v, In- 
gle, 261 P. 65, 123 Or. 280. 
PresTunption 

Where maker of notes secured by 
mortgagre was served wlthout state 
under statute relating to service on 
nonresidents, fact that petltion 
failed to allege that maker was non- 
resident held not fatal to suit as to 
indorser, since, untll contrary was 
proved, it would be presumed that 
maker was a uonresident—^Paden v. 


American State Bank & Trust Co., 
Tox.Clv.App., 103 S.W.2d 243, error 
dlsmlssed. 

nrecesaity of valid Judgment 
In revocatory action by credltors 
to set asldo «ale of realty by debtor 
to pur<shaHor, where purohaaer ob- 
Jcctod to going to trlal wlthout all 
proper partlcH boforo the oourt, and 
debtor had not been logally sorvod 
wlth citation, purchosor could ques- 
tion the servlco on debtor wlthout 
flllng an cxcoption of nonjoinder of 
propor partlos In limine litis, since a 
valid judgment against debtor is a 
proroqulHlte to rlght of eroditor to 
rovoko salo.—^Williams & Miller v. 
Jonos, La.App., 180 So. 140. 

67. Ark.—^Womsloy v. Cummins, 1 
Ark. 126. 

68. D.C.—TQverctt V. Miller, Mun. 
App., 67 A.2d 399. 

60 C.J. p 686 note 79. 

Exceptional clrcumstanoes 

In boneliciary’s action on llfe pol¬ 
icy against an Itallan company 
whose proporty vestod in the alien 
property custodlan, a suggestion of 
interest by United States on theory 
that, If bencficiary was allowed to 
take judgment by default, she might 
have a stronger claim to share in 
fund in custodian's hands than she 
could establish wlthout such a judg¬ 
ment, was a sufficient interest to 
support motion by United States to 
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vacate service of summons on stato 
superintendent of Insurance and dls- 
mlMS the a<5tlon.—Sllberf(‘ld v. Gen¬ 
eral Ins. Co., Limited, of Trlosto and 
Vonico, 63 N.Y.S.2d 83, 183 Mlso. 845. 

69. H.T.—Morgan v. Mutual Bon. 
Life Ins. Co., 82 N.K. 438, 189 N. 
Y. 447. 

70. N.O.—Fldelity & Casualty Co. 
of New York v. Green, 167 S.B. 
797, 200 N.C. 635. 

71. La.—Palmlsano v. Louisiana Mo¬ 
tors Co., 117 So. 446, 166 La. 416. 

72. Ala.—Klng v. Glbbs, 67 So. 767, 
12 Ala.App, 604. 

60 C.J. p 585 noto 87. 

73. N.J.—Hami In v. Coppol, 166 A. 
076, 9 N.XMIsc. 661. 

Pa.—^McMaster v. Luckenbaugh, 
Com.Pl., 67 York Leg.Rec. 9. 
W.Va.—^Hall v, Ocean Accident & 
Guaranteo Corporation, 9 S.E.2d 
46, 122 W.Va. 188. 

Defoets and irregularltles as ground 
for: 

Abatement of action see Abate- 
ment and Revlval | 87. 
Dismissing action see Dismlssal 
and Honsuit § 62. 

How objectlon taken see Infra § 110. 
Defendant impxoperly hrought into 
Jurlsdlotlon on orlmlnal process 
Tenn.—McNabb v. Lynn, 100 S.W.2d 
8, 171 Tenn. 8. 
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or quashing a writ that stimmons was served under 
an unconstitutional statute that it was not served 
the number of days before the return day required 
by law;'^5 that it issued in the wrong county;^® that 
it issued prematurely that it issued without affi- 
davits required by statute and that the return 
day was altered without authority after issuance.^® 
It may also constitute ground for quashing or abat- 
ing the writ or process that Service was obtained by 
fraud;*® that the writ issued without a proper 
seal;*l that it was not, when required, signed by 
the clerk of the court from which it issued;82 that 
it does not show the day, month, and year when it 
was signed;83 and that defendant is not designated 
with suflScient accuracy.®^ 

A writ or summons may be quashed or abated on 
the ground'that it contains no return day,35 or a 
confusing one;*® that it commands defendant to 
appear on an impossible date;®^ that it is returna- 
ble on a day or to a court not authorized by law;®® 
that it is directed to an officer who is disqualified 
from serving it;®® and that it was served by a 
disqualified or imauthorized person.®® Other 
grounds for quashing or abating a writ are that 
it lacks a suitable indorsement imder the require- 


ment of a statute that no authority is indorsed 
on it for the indifferent person who made Service to 
serve itthat it contains no declaration when such 
pleading is a necessary part of it;®® that names are 
inserted in it which are not authorized by the 
statute ;®4 that it has no teste,®® or bears teste on 
Sunday,®® or bears the teste of an unauthorized 
person;®*^ and that it fails to state the amount of 
damages demanded.®® 

It may be cause for quashing or vacating a writ 
or other process that the writ was filled out on a 
blank previously used and entered in another ac- 
tion,®® or was altered after having been filled out 
for use in another action;i that it was served on 
a defendant while privileged from Service,® al- 
though as to this there is authority to the con- 
trary;® that it does not bave the style required by 
law;^ that there is a misnoraer of plaintiff® and, 
although there is authority to the contrary,® that 
there is a misnomer of defendant,*^ except where the 
real names of defendants are not known.® It is 
also ground for setting aside the writ that the proc¬ 
ess does not sufficiently advise defendant of the 
names of plaintiffs;® that it does not designate with 
certainty the day on which defendant is commanded 


74. Ky.—Anderson’s Adm’r v. Be- 
lapp, 190 «.W.2d 471, 300 OSiy. 785. 

75. N-J.—Paul V. Blrd, 26 N.J.Ijaw 

169. 

50 C.J. p 585 note 90. 

76- Me.—^Mansur v. Coffln, 64 Me. 
314. 

50 C.J. p 585 note 91. 

77. Okl.—Atchlson, etc., R. Co. v. 
liambert, 121 P. 654, 31 OkL 300, 
Ann.Cas.l913B 829. 

60 C.J. p 685 note 92. 

78. Mlch.—Rlce v. Judgre Elalama- 
zoo Clr. Ct., 142 N.W. 336, 176 
Mlch. 322. 

Tenn.—Posey v. McCubblns, 5 Tergr. 
235. 

79. Conn.—Benison v. Crafts, 49 A. 
851, 74 Conn. 38. 

80. Kan.—^Van Hom v. Great West¬ 
ern Mfs. Co., 15 P. 562, 37 iCan. 
523. 

Okl.—^Kelly v. Cltizens Farmers Nat. 
Bank of Chickasha, 50 P.2d 734, 
174 Okl. 380. ■ 

81. Tex.—Gllliam v. Brock, ClvA.pp., 
1 S.W.2d 1114, 

50 C.J. p 585 note 97. 

82. Ark.—^Powers v. fiwlgrart. 8 Ark. 
363. 

83. Vt,—PoUard v, Wllder, 17 Vt. 
48. 

84. Mass. — ZuiU T. Bradley, Quln- 
cy 6. 

45 aJ. p 372 note 70 [a] (1). 

88. Me.—Pattee v. Lowe^ 35 Me 

121 . 


86- W.Va.—Gorman v, Steed, 1 W. 
Va. 1. 

60 C.J. p 585 note 3. 

87. N.J.—Haxnlln v. Coppel, 166 A 
676, 9 N.J.Misc. 651. 

iBsnaaoe after retuxiL day 

A summons which was Issued 
after and served after the return 
day was a nullity, and, where that 
fact appeared on the summons It- 
self, motlon to quash should have 
been sustained.—^Hall v. Ocean Ac¬ 
cident & Guarantee Corporation, 9 

S.B.2d 46, 122 W.Va. 188. 

88. Pa.—Willlamson v. McCormlck, 
17 A 691, 126 Pa. 274. 

50 C.J. p 585 note 4. 

89. W.Va—^ECansford v. Tate, 66 S. 
E. 372. 61 W.Va 207. 

90. N.T.—Winterroth v. Umschlagr, 
74 N.T.S. 124, 68 App.Div. 324. 

50 C.J. p 585 note 6. 

91. Ala—^Mayo v. Stoneum, 2 Ala. 
390. 

N.H.—^Haverhill Ins. Co. v. Prescott, 
38 N.H. 398. 

92- Vt.—Washburn v. Hammond, 25 
Vt. 648. 

93. Mass.—^Rathbone v. Rathbone, 
6 Plck. 221—^Brlgrham v. Este, 2 
Plck. 420. 

94. Ark,—Hartley v. Tunstall, 3 
Ark. 119. 

35. Mass.—^Rlpley v. Warren. 2 
Pick. 592. 


N.H.—^Parsons v. Swett, 32 N.H. 87, 
64 Am.D. 352. 

96. Ark.—^Haines v. McCormick, 6 
Ark. 663. 

97. N.H.—^Reynolds v. Bamrell, 19 
N.H. 394, 

N.C.—^Buchannan v. Kennon, 1 N.C. 
530. 

98. N.H.—Putney v. Cram, 6 N.H. 
174. 

99. N.H.—Lyford v. Bryant, 38 N.H. 

88 . 

1. N.H.—^Eastman v. Morrison, 46 
N.H. 136. 

2. U.S.—Dwelle v. Allen, B.C.N.T., 
193 F. 546. 

50 C.J. P 586 note 17, 

3 . Vt—Wllkins v. Brock, 64 A 232, 
79 Vt 67—^Booraem v. Wheeler, 12 
Vt 311. 

4i W.Va—Gorman v. Steed, 1 W. 
Va 1. 

50 C.J. p 586 note 19. 

5. Ohlo.—Herf v. Shulze, 10 Chio 
263. 

50 C.J. p 686 note 20. 

6. Pa—^Martz v, Glngell, 37 Pa 
Blst&Co. 429. 

7. N.T.—^Dole v. Manley, 11 How. 
Pr. 188. 

50 C.J. p 586 note 21. 

a Neb.—Bavls v. Jennlngs, 111 N. 

W. 128, 78 Neb. 462. 

50 C.J. p 586 note 22. 

9. Okl.—^Hlnes v. Bacon, 207 P. 93, 
86 Okl. 166. 
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to appear;^® ihat thc surnmons was issued upon a 
petition not vcrified as rcquircd by statute that 

the place of holding court is not dcsignated and 

that a supplemcntal sumnions was scrved withoiit 
3eave of court*^^ Othcr matters held to constitute 
grounds for vacating a writ arc that in case of an 
alias writ there had been a discontinuance prior to 
its issitance,!^ or that the writ was issued while thc 
original valid surnmons was stili outstanding 
that thc cause of action i's not indorsed on the 
writ;l® and that there is a variancc betwcen the 
declaration and thc writ;!*^ or, in the case of a 
branch surnmons, betwcen the original and the 
branch writsA^ 

Invulnerable process. Process will not be abated 
or set asidc where it is not irrcgular or defective, 
or, if it is, where a party is not prejudiced by thc 
errors or irrcgularitics^® and it docs not violate 
mandatory provisions of the law.^i The courts have 
shown great liberality in permitting irrcgularities 
or defects of form in a surnmons to be disrc- 
garded,22 and numerous matters have been held 
not to constitute grotind for setting asidc the writ 
under the terms of statutos declaring that all defects 
and errors in the process or proceedings shall be 


disrcgarded unless they affect the substantial rights 
of the parties,23 or providing that no surnmons or 
the Service thereof shall be set aside where there is 
sufficient substance about either to inform defend¬ 
ant that there is an action brought against him in 
court.24 Under some statutes insufficiency of Serv¬ 
ice of process on a part of defendants is not ground 
for abatement, but the cause will be continued for 
proper service.25 

It is no ground for abatement that there was a 
mere irrcgularity in the Service respecting a matter 
not necessary to confer jurisdiction;26 that there 
are defects in the return which do not show in- 
sufficient Service but merely fail to state enough 
facts to show a good Service that it was not di- 
rected to an officcr who might have served it, where 
it was in fact directed to one who could and did;28 
that 'Service was made by a deputized person or 
that the blank writ was filled up by an unauthorized 
person, plaintiff not being at fault.80 So the process 
will not be set aside for a mere technical variance 
betwcen the surnmons and the pleading,®! for de¬ 
fects in thc declaration,3 2 or for an obvious clerical 
error as to the date of filing the petition.33 


la Tcflc.*—Wrlght V. WlJmot, 22 
Tex. 898. 

11. Ohlo.—Kerns v. Roberts, 2 Ohlo 
Dec., Reprint, 637, 8 WestL.Month. 
604. 

12. Ala.—Wragg v. Mobile Branch 
Bank, 8 Fort, 195. 

60 C.J. p 686 note 26. 

13. N.T.—Boyle, etc., Co. v, Fox, 76 
N.T.Q. 102, 72 App.Dlv. 017, appeal 
dlsmissed 64 N.B. 1118, 172 N.T. 
604. 

14. D.C.—^Parsons v. Htll, 26 App. 
D.O. 532. 

IB. 111.—First Nat Bank v. Don- 
nersberger, 288 111.App. 617. 

16. Ala.—Johnson v. Ferry, 4 Stew. 
& F. 46. 

60 C.J. p 586 note 29. 

17. Ky.—Stapp v. Thomason, 2 Htt. 
214. 

60 C.J. p 586 note 80. 

la Ala.—^Boardman v. Farrlsh, 56 
Aia. 64. 

19. 111.—^Bogden V. tiasswell, 78 N. 

m2d 441, 831 I11.APP. 895. 

Ky.—^Logan v. Bradford, 178 S.W.2d 
607, 296 Ky. 786. 

N.J.—^Ten Byck v. Mendel, 72 A. 81, 
77 N.J.Law 408. 

Pa.—Steele v. Sandy Run Mlners & 
Producere, Com.Pl., 86 Luz.Leg. 
Reg. 296—Mlller v. Lehlgh Valley 
R. Co., Com.Pl., 9 Sch.R6g. 4. 

iuk N.J.—^McOarvey v. Atlantic City 
72 C. J.S.—73 


& S. R. Co., 8 A.2d 886, 128 N.J. 
Law 281. • 

60 C.J. p 686 note 42. 

Amount demandod 

Refunal to quaah surnmons, stat- 
Ing that action was for amounts 
found due from defendants, as not 
statlng amount demanded, was held 
not erroneous, suoh statomont not 
being manifestly mlsleodlng.—-Tay- 
lor V. Hake, 20 P.2d 646, 92 Colo. 
330. 

Taxianoe as to petition 

Motlon to Quash cltatlon reaulring 
answer to flrst amended petition, but 
commandlng oflicer to serve copy of 
original petition, was held properly 
denied, copy of flrst amended orig¬ 
inal petition accompanylng oitatlon. 
—Cranflll Bros. 011 Co. v. State, Tex. 
C1V.APP., 6-4 S.W.2d 818, error re- 
fused. 

21. W.Va.—Koon v. Fairmont Brew- 
ing Co., 70 S.B. 1098, 69 W.Va. 94. 

22. IT.S.—^TJ. e. V. Van Dusen, C.C.A. 
Mlnn., 78 F.2d 121. 

Idaho.—SnaJce River Valley Irr. 
Blst. v. Stevens, 110 P. 1088, 18 
Idaho 641. 

Anproper appointuent of grnardlan 
PlaintljK's dlsregard of statute In 
Institutlng a suit against a minor by 
namlng as a paxty defendant a 
guardlan appointed on plaintlffs own 
applicatlon does not require the 
court to strlke from the record the 
surnmons and statement of clalm, 
where process was in faot served 
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on the minor, but leave will be 
granted to defendant to substitute 
a guardlan of his own choosing and 
to plaintiff to move to amond the 
namos of the parties defendant— 
Molaskey v. Crisan, 51 Pa.Dlst&Co. 
669. 

23. Colo.—Sage Xnv. Co. v. Haley, 
149 P. 487, 69 Colo. 504. 

50 C.J. p 687 note 66. 

24. Ind.—-Ross V. 'Class, 70 ind. 891. 

25. Ind.—^Indiana Nitroglycerln, etc., 
Co. V. Llpplncott Olass Co., 76 N. 
B. 649, 166 Ind. 861. 

50 C.J. p 687 note 68. 

20. Ala.—Jones v. Nelson, 61 Ala. 
471. 

60 C.J. p 687 note 44. 

27. Ohlo.—Paulln v. Sparrow, 110 
N.E3. 628, 91 Ohlo St 279. 

W.Va.—^Hopkins v. Baltimore, etc., 
R. Co., 26 S.B. 187, 42 W.Va. 636. 

28. Vt—Cooper V. Ingalls, 6 Vt 
608. 

60 CJ. p 587 note 46. 

29. Vt—^Mlller v. Hayes, Brayt 21. 
60 C.J. P 687 note 47. 

30. N.H.—Kinne v. Hlnman, 68 N. 

B. 868. 

31. Colo.—^Rich V. Colllns, 66 P. 207, 
12 Colo.App. 611. 

60 C.J. p 687 note 49. 

32. Mass.—^Bean v. Green, 4 Cush. 
279. 

33. Tex.—Western Union Tei. Co. v. 
Johnson, 41 S.W. 367, 16 Tex.Clv. 
App. 646. 
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It is no ground for quashing or setting aside the 
writ that it misdescribed the form of action, where 
it was correct in ali other essential particulars;34 
that no complaint was filed, or copy served, where 
the summons served contained the complaint or 
that there has been a former adjtidication of the 
•same cause of action.36 If the sheriff is not bound 
to serve a writ for a nonresident plaintiff unless 
security for costs is indorsed on it, Service made 
without such indorsement is nevertheless good.37 
If the only defect in the writ is that it commands 
appearance, in a shorter time than is allowed by 
law, the writ will not be held bad, according to 
some authorities, but defendant will be granted such 
an extension of time as he is entitled to but other 
cases hold this a proper ground for quashing the 
writ^^ or setting aside the Service, as discussed infra 
§ 108. Although there is authority to the con- 
trary,^o it has been held that, if a capias issues in 
a case where only a summons is authorized, the writ 
is not to be dismissed, but defendant is entitled to 
be discharged from custody without giving bail,*^! 
and a writ improperly issued as an attachment 


against the body of the defendant, but which is 
not served by attaching his body, is not abatable >2 

§ 108. Grounds for Quashing or Setting 

Aside Service or Return 

a. In general 

b. Substituted or constructive Service 
a. In General 

The grounds for quashing or setting aside the Serv¬ 
ice or return include most defects and irregularities in 
the writ, Service, or return which are sufficient to in- 
validate It, but Service of process shouid not be set aside 
lightiy. 

The grounds for quashing or setting aside the 
Service or return include most defects and irregu¬ 
larities in the writ or Service which are suflScient to 
invalidate it under the rules discussed supra § 5 
et seq, and are not so trivial that they will be dis- 
regarded.'*^ Thus the motion may be made on the 
ground that Service was procured fraiidulently^^ or 
through abuse of the court's process that the 
Service was irregular;^® or that defendant was 


34. W.Va.—^Koen v. Fairmont Brew- 
ine Co., 70 S.E. 1098, 69 W.Va. 94. 

35. Hawall.—^Peterson v. Lau Tong, 
30 Hawaii 191. 

36. Pa.—Bruner v. Finley, 60 A. 
488, 211 Pa, 74. 

S.C.—^Ford v. Calhoun, 30 S.B. 830, 
63 S.C. 106. 

37. Ohio.—Johnson v. Ralph, Tapp. 
165. 

38. Ind.—^Knox v. Golding, 91 N.E. 
867, 92 N.B. 986, 46 IndJlpp. 634. 

60 C.J. p 586 note 36. 

39. Okl.-—State v. Parks, 126 P. 242, 
34 Okl. 335. 

40- U.S.—Barnard v. Pield, Pa., 1 
Dall. 348, 1 L..Ed. 170. 

41. Ind.—^Hittenour v. McCausland, 
6 Blackf. 640. 

42. Vt.—^Bownaian v. Stowell, 21 Vt. 
309. 

43. m.—Empire Mfg. Co. v. Olns- 
burg. 253 Ill.App. 242. 

N.T.—Seeley v. Waterman S. S. 
Corp., 83 N.T.S.2d 602, 274 App. 
Biv. 934—Franklln Fire Ins. Co. of 
Philadelphia v. Simmons, 39 N.T.S. 
2d 391, 179 Misc. 497. 

Pa.—IB^ster v. Bollinger, 61 Pa.Dist. 
& Co. 621, 37 Berks Co. 7. 58 Tork 
Leg.Rec. 126—^Masefleld v. Mase- 
fLeld, Com.Pl., 7 Monroe L.R. 83. 

44. Ark.—^Roblnson v. Bossinger, 
112 S.W.2d 637, 196 Ark. 446. 

111.—^Empire Mfg. Co. v. Glnsburg, 
253 Ill-App. 242. 

Md.—^Margos v. Moroudas, 40 A.2d 
816, 184 Md. 362. 

Pa.—Lloyd v. Thomas, 60 Pa.Dist. 
& Co. 516, 58 Dauph.Co. 264—-Na¬ 


tional Paper Corp. v. Scheck, Com. 
Pl., 47 Lack.Jur. 189. 

50 C.J. p 488 notes 22--27, p 489 
note 42, p 687 note 60. 

Enticement 

Persona! Service obtalned by In- 
veigling or enticing the peraon to be 
served into the territorial Jurisdic- 
tlon of the court, by means of fraud 
and deceit, actual or legal, or by 
trick or devi ce, or by the use of 
force, is vold and will he set aside. 
Cal.—Corpus Juris quoted In Bowes 
v. Superior Court of Alameda 
County, App., 124 P.2d 667, 668. 
Okl.—Corpus Juris quoted in Kelly 
V. Citizens Farmers Nat. Bank of 
Chlckasha, 60 P.2d 734, 737, 174 
Okl. 380. 

50 C.J. p 488 notes 22-25. 

Fretense of settlement 

Service will be set aside where 
defendant is Induced to come into 
the jurlsdiction by pretenae of set¬ 
tlement, and process is served on 
him, whether the matter of a settle¬ 
ment was flrst broached by plalntlff 
or defendant. 

Mont.—Corpus Juris oited in State 
V. District Court, 33 P.2d 626, 630, 
97 Mont. 160. 

Okl.—Corpus Juris quoted in Kelly 
V. Citizens Farmers Nat. Bank of 
Chickasha, 60 P.2d 734, 737, 174 
Okl. 380. 

60 C.J. p 488 note 27. 

CiroumstanoeB held not to require 
setting aside of Service 
(1) In general. 

N.T.—Gumperz v. Hofmann, 2 N.E. 
2d 687, 271 N.T. 644—National 

Surety Corporation v. Gutierrez, 
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61 N.T.S.2d 349, afflrmed 62 N.T.S. 
2d 946, 268 App.Dlv. 1037, appeal 
denied 53 N.T.S.2d 962, 269 App. 
Div. 664. 

Pa.—^National Papor Corp. v. Scheck, 
■Com.Pl., 47 Lack.Jur. 189. 

50 C,J. p 488 note 28, p 489 notes 
36-41. 

(2) Misstatements which mlslead 
a defendant and induce him to ap- 
pear where service may be, and is, 
made on him, which otherwise would 
not have been made, afCord no 
ground for vacating the service, pro- 
vlded the trick does not lure the per- 
son Into the jurlsdiction. 

U.S.—Schwarz v. Artcraft Silk Ho- 
slery Mills, C.C.A.N.T., 110 F.2d 
466. 

N.T.—Gumperz v. Hofmann, 283 N. 
T.S. 823, 246 App.Div. 622, affirmed 
2 N.E.2d 6*87, 271 N.T. 644. 

46. Ark.—^Robinson v. Bossinger, 
112 S.W.2d 637, 195 Ark. 445. 

Okl.—Kelly v. Citizens Farmers Nat. 
Bank of Chickasha, 60 P.2d 734, 
174 Okl. 380. 

50 C.J. p 687 note 61. 

Invelgling or enticing person to 
be served Into jurlsdiction of court 
by fraud and deceit, or by trick or 
device to obtaln service of process 
on him, constitutes abuse of process, 
and Service obtalned under such cir- 
cumstances is ineffective when prop- 
erly challenged, and will be vacated. 
—^Kelly V. Citizens Farmers Nat. 
Bank of Chickasha, supra. ' 

46. Ky.—Smith v. Wells, 112 S.W.2d 
49, 271 Ky. 373. 
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brought into, or kept within,' the jurisdiction on f 
criminal process.'*^ Likewise, the Service or return I 
may be set aside on the ground that Service was 
made on a person privileged from servicc,^^ or on 
a nonrcsident;49 that both parties are nonrcsidcnts, 
and that the cause of action did not arise within the 
state;*'»® that Service was made on the wrong per¬ 
son that there was a failure to serve a copy of 
the complaint with the summons;52 or that the 
copy of the summons was left at the wrong place.63 

Other grounds for quashing or setting aside the 
Service or return are that Service was made by an 
unauthorized officcr;64 that Service was made in 
the wrong county;®® that the writ commands ap- 
pearance in Icss time than is allowcd by law;5fi 
that a material part of the process was omitted;^^ 


and that.the name of plaintifFs attorney was not 
indorsed on the summons, or on the copy served.®® 
The Service or return may also be set aside for the 
reason that the copy served was not a true copy 
that a return of “not found” is false that the 
summons required defendant to answer a complaint 
“which has been filed in the office of the clerk,*’ 
when in fact none was filed and that the copy 
served was not attested.®® It may also constitute 
good ground for setting aside the Service or return 
that defendant was dead at the time of the alleged 
Service;®^ that the return is ambiguous;®^ that 
the date and place of Service were not indorsed on 
a copy of the summons as required by statute;®® 
that the person on whom Service was made was not 
an agent of defendant;®*^ or that the writ wa's not 


Condltloiial deslgXLatioxL 

Service of suppiemental summons 
and complaint should have boon va- 
cated, where servbio was not had 
personally on alloffed corporate 
agent, and agrocment to designate 
him for Service was conditlonod on 
forbearance of action until flnol do- 
termination of lltlgatlon botween 
plaintlff and anothor.—Sohultsse v. 
Ocean Accident & Guaranteo Corpo¬ 
ration. 267 N.Y.S. 284, 230 App.Hiv. 
309. 

4 ^, j 4 ;o.—-Byler v. Jonea, 70 Mo. 26X. 
Okl.—"Berryhlll v. Stufflobean, 65 P. 
2d 460 176 Okl. 47C—Thomas V. 

Blackwell, 46 P.2d BOO, 172 OkU 
487. 

Pa.—Crusco v. Strunk Steol Co., 74 
A2d 143, 365 Pa. 326—Loughner v. 
Hcrshey, 21 Pa.Dlst. 071, 39 Pa.Co. 
414—Addlcks V. Bush, 1 Phlla. 19. 

48. lowa.—^Mosoloy v. Rlcks, 274 N. 
.W. 23, 223 lowa 1038. 

Kan.—Lyman Flood preventlon 
Ass’n V. City of Topeka, 106 P.2d 
117, 152 Kan. 484. 

60 C.J. p 587 note 64. 

Wltness 

Service of subpoena on one who 
voluntarlly came Into state as wil" 
ness would be set aside, since he 
was immune from proceas.—Morgen 
Flour Corporation v. Markowitas, 20G 
N.T.S. 64, 251 App.Div. 739. 

49. 'U.S.—^National Typographic Co. 
V. New York Typographic 'Co., C.C. 
N.Y., 44 P. 711. 

N.Y.—Crofoot V. Olanriini, 92 N.Y.6. 

2d 191, 106 Mlsc. 213. 

Ohlo.—Canton Provislon Co. v. Gau- 
der, 106 N.B. 684, 130 Ohio St, 43. 
Poreign. Corporation. 

Question whether summons was 
served on offloer, agent, or employeo 
of foreign Corporation in dlstrict, as 
required by statute, may be raised 
by motlon to quash Service of sum¬ 
mons.—^Bloedorn v. Washington 
Times Co., 89 P.2d 835, 67 App.D.C. 
9L 


Xn rem Jurisdiction 

Where husband was served in 
separation action with motlon pa- 
pors for temporary allmony and with 
summons and <‘omplaint whllc clalm- 
Ing to be a resident of anothor state 
but wlfo was a resident of forum 
entltlod to prosecutio action, motlon 
to vacate sorvlcc on ground that 
court laeked jurlsdl<?tlon would bo 
doniod, slnco, If husband wore not a j 
domiclllary, tben sorvlco dld not 
confer In personam Jurisdiction but 
dld confer in rem Jurisdiction.—-Doty 
V. Doty, 88 N.Y.S.2d 328, 194 Miae. 
907. 

Beservatlon of rights 
In action for separation dofond- 
ant’s motlon to sot aside servlce of 
suxnmons and complaint on ground 
of lack of Jurisdiction in that de¬ 
fendant was domiciled In anothor 
state where process was served por- 
sonally on him would be denled with 
leave to defendant to serve an an¬ 
swer reserving his rights by It^rat- 
ing tho Jurisdictional objectlon, 
sinoe the important quos t Ion of 
Jurisdiction should not be decided 
on oflldavits.—:>i;atarga v. Zatargo, 02 
N.Y.S.2d 222, 196 Misc. 44$. 

50. N.Y.—^Reep v. Butcher, 27 N. 
Y.S.2d 830, 176 Mlsc. 360. 

Wls.—State ex rei. Balph Lumber 
Co. V. Klecaska, 200 N.W. 142, 234 
Wis. 7. 

51. N.Y.—^Barney v. Northern Pao. 
B. Co., 66 How.Pr. 23. 

50 C.J. P 688 note 66. 

A person not designated In oom- 
plalnt by either his true name or 
jfletitious name, or as unknown de¬ 
fendant, is not proper party to ac¬ 
tion, and Service of summons on him 
should be quashed on proper motlon. 
—OECline v. Beauohamp, 84 P.2d 194, 
29 Oal.App.2d 840. 

52. Minn.—^Houlton v. Gallow, 57 
N.W. 141, 66 Minn. 443. 
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53. Ohio.—Grady v. Gosline, 29 N.B. 
768, 48 Ohio St. 665. 

54. Ky.—Brumlove v. Cronan, 197 
S.W. 498, 176 Ky. 818. 

Tox.—Oliphant v. Dallos, 15 Tex. 
138, 65 Am.D. 146. 

55. Or.—Ilubncr v. Hubnor, 136 P. 
607. 67 Or. 657. 

50 C.J. p 588 note 70. 

56. Kan.—^Ii'oslor v. Markland, 14 
P. 452, 37 Kan. 32. 

57. N.Y.—^Konngott v. Kenngott, 
190 N.Y.S. 282, 116 Misc. 569. 

60 C.J. p 588 note 72. 

58. Ind.—Hutchens v. Latimer, 5 
Ind. 07. 

59. Minn.—Lee v, Clark, 65 N.W. 
127, 53 Minn. 815. 

60. Okl.—^Hines v. Bacon, 207 P. 98, 
86 Okl. 165. 

61. Ky,—Thompson v. Morris, 2 B. 
Mon. 85. 

50 C.jr. P 688 note 78. 

63. Minn.—^Mlllette v. Melmke, 8 N., 
W. 700, 26 Minn. 806. 

68. Pa.—^Bank v. Perdrlaux, Bright- 
ly 67. 

64. Pa.—^Hunt v. Bconomical Mut. 
Ben. Assoc., 17 Wkly.N.O. 423. 

65. Mo.—^Regent Realty Co. v. Ar- 
mour Packlng Co., 86 S.W. 880, 112 
Mo.App. 271. 

66. XJtah.—Thomas v. Dlstrict Court 
of Third Judicial Dist in and for 
Salt Lake County, 171 P.2d 667, 
110 Utah 245. 

67. D.C.—^National Ass'n of Indus- 
trial Ins. Agents v. Committee for 
Industrial Organizatlon, D.C., 25 
P.Supp. 540. 

Ky.—Dean v. etlllwell, 146 S.W.2d 
830, 284 Ky. 689. 

50 O.J. p 588 note 83. 

Person not in oharge of bnslness 
N.Y.—Adams v. Davlson, 37 N.Y.S. 
2d 741, 265 App.Div. 866. 
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served in time.®* 

Service of process should not, however, be set 
aside lightly,®* and errors, defects, or delays which 
do not affect the substantial rights of the parties 
should be disregarded.'^^ Accordingly it has been 
held that it is not ground for quashing Service that 
there was a misjoinder of actions^i or of parties 
plaintiff;72 that defendants were designated by 
supposed names, their real names being unknown 
or that there has been a former adjudication of 
the same cause of action.^^ After a defective writ 
has been amended by leave of court, the original 
Service cannot be set aside because the copy served 
did not conform to the writ as amended.'^®, When 
the entry of a writ is required to be made in the 
sheriff’s book, failure to make it is no ground for 
setting aside the Service, since such entry is merely 
evidence of the delivery of the process to the 
sheriff.'^® 

The lack of an indorsement of the cause of action 
on a summons which is required, not by statute, but 
only by nile of court, is not ground for setting 
aside the Service and a mere irregularity consist- 
ing of the failure of the summons to state the Street 
number of plaintifF’s attomey is not ground for 
setting aside the service.7* Service will not be set 
aside because of a mistake in returning the writ 
to the wrong clerlds office and, if the retum is 
false, a motion to set aside the Service on the 
ground that the court is without jurisdiction is not 
the proper remedy.**^ A motion to set aside the 
Service of process is not a proper method of con- 
testing the jurisdiction of the court over the subject 


matter of the cause.*l If the return shows that 
there was no Service whatever on the person au- 
thorized to accept Service, no application can be 
given to a statute providing that no summons or 
Service shall be set aside where there is sufficient 
substance about either to inform the party on 
whom Service is made that there is an action in- 
stituted against him, of the name of plaintiff therein, 
and of the court and time where and when he is to 
appear.** 

b. Substituted or Ccmstmctive Service 

It may be ground for quashing or setting aside sub¬ 
stituted or constructive Service that statutory require- 
ments therefor have not been complied with; but imma- 
teriai defects may be such as not to warrant quashing 
of the constructive service. 

It may be ground for quashing or setting aside 
substituted Service that statutory requirements 
therefor have not been complied with.** Where de¬ 
fendant shows that he was not absent from the 
state, and had not been for some time, when an 
order for substituted service was made on affidavits, 
a motion to vacate the order, service, and judgment 
entered against defendant will be granted.*^ Under 
a statute providing that substituted service may not 
be made on a nonresident defendant unless a cause 
of action appears to exist against him, insufficiency 
of the complaint is ground for a motion to quash an 
attempted substituted service.*® 

Service by publication may be set aside on motion 
where it is insufficient,*® as ^Yhere the order of pub¬ 
lication does not have the requisites provided for 


68. OJ.S.—IT. S. V. De Raslmo, D.C. 

N.T., 46 362. 

Mich.—Yeager v. MelZua, 43 N.W.2d 
836, 328 Mich. 243. 

50 C-JT. p 588 note 84. 

69. N.C.—^Ralelffh Banking:, etc., Co. 
V. Nowell, 142 S.B. 584, 195 N.C. 
449. 

Bvidence necessary to impeach re¬ 
tum see supra S 102. 

70. lowa.—Gulbergr v. Cooper, 269 
N.W. 926. 219 lowa 868. 

50 C.J. p 588 note 86. 

Mlsnoxner of a defendant in a writ 
is not sufficient ground for striklng 
oflt the sherliE's refurn.—^Martz v. 
Gingeli; 37 Pa.Dist&Cp. 429. 

71. —^Loulsville, etc., R. Co. ▼. 
Greenbrier DistHlery Co., 187 S.W. 
296, 170 Ky. 776. 

72. Ky.—Louisville, etc., R. Co. v. 
Greenbrier Distillery Co., supra. 

73* Neb.—Davls v. Jennlngs, 111 
N.W. 128, 78 Neb. 462. 

74. ,Pa.—Bruner v. Hnley, 60 A. 
488, 2li Pa. 74. 


S.C.—^Pord V. Calhoun, 30 S.B. 830, 
53 S.C. 106. 

75. U.S.—Chamberlain v. Bittersohn, 
C.C.S.C., 48 F. 40. 

76. S.a—Miller v. Hali, 28 S.C.L. 1. 

77. ac. —Wilson V. pyles, 32 S.C.L. 
367. 

78. N^T.—Sullivan v.. Harney, 103 
‘ N.T.S. 177, 68 Mlsc. 249. 

79- N.T.—Cutler v. Rathbone, 1 
Hili 204. 

80. S.C.—George Norris Co. v. S. H. 
Levine^s Sons, 61 S.B. 1103, 81 S. 
C. 36. 

81. N.Y.—^Manning v. Canadlan Lo- 
comotive Co., 106 N.Y..S. 662, 120 
App.Div. 736. 

82. Ind.—Southern Indiana R. Co. 
V. Indianapolls, etc., R. Co., 81 N. 
m 65, 168 Ind. 360, 13 L.R.A..N.S., 
197. 

83. D.C.—-Wise v. Herzog, 114 F.2d 
486, 72 APP.D.C. 336. 

N.Y.—^Bvans v. Evans, 77 N.Y.S.2d 
820, 273 App.Div. 895. 
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Avoldaaoe of service 
Fact that wlfe and husband al- 
legedly left United States to avoid 
Service of process was held imma- 
terial as respects Tight of wife who 
was not resident of -state to have 
vacated order permltting substituted 
Service of process on her.—^Mc- 
Candless v. Reuter, 288 N.Y.S. 962, 
248 App.Div. 93. 

84. N.Y.—Clarkson v. Butler, 169 
N.Y.S. 843, 173 App,Div. 143. 

85. U.S.—^Frawley v, Chakos, D.C. 
Wis., 36 F.2d 878. 

86- Cal .—Mlx V. Yoakuna, 81 P.2d 
1071, 138 Cal.App. 290. 

ITo JUBtlolable matter 
Constructive service of process 
and proceedlngs to qulet tltle pur- 
porting to be against unknown 
claimants of unknown claim was 
properly quashed in that the bili 
failed to subznlt for deteimlnatlon 
a Justiciable naatter.—Key v. AU 
Persons Claimlng Any Estate, etc., 
TJpon Real' Property Descrlbed in 
Bili of Complaint in Said Cause, 86 
So.2d 366, 160 Fla. 723. 
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by the statute where thcre is no property within 
the state to give the court jurisdiction;^* where 
the publication notice gives less than the statutory 
time lo answer;8® where publication was in a news- 
paper not designated in the ordcr;^® or where the 
essential facts on which the order is based are er-: 
roneously stated.^i 

Service by publication may ordinarily be set aside 
where the order is based on insufficient affidavits.^^ 
It has been held, however, that defendant actually 
receiving a copy o£ the summons and complaint can- 
not be hcard to complain that the aEdavit, on which 
Service by publication was ordered, was defective 
and where, notwithstanding the affidavits on which 
the order is made are defective, it appears that 
there was another sufficient affidavit used before the 
judge on procuring the order which had not been 
filed, a motion to set aside the order, on the ground 
that it had been allowed on insufficient affidavits, 
will be dcnied, since the statutes do not cxpressly re¬ 
quire that the affidavits shall be filed, or provide 
what shall be done with them.*^^ Even though the 
affidavits on which the order is based are sufficient 
in form, Service may be set aside where it is shown 
that plaintiff knew that defendant was not a nbn- 
resident.^® 

Service will be set aside, according to one vicw, 
where claims are improperly united, some bcing per- 


sonal and beyond the jurisdiction of the court 
but it has also been held that the fact that plaintiff 
demands a greater measure of relief than can be 
given him in an action begun without personal Serv¬ 
ice of summons is not a sufficient ground for setting 
aside the Service, and that, if any of the relief 
sought was in its nature in rem, a motion to quash 
on the ground that movant was not personally in- 
terested was properly denied.^8 Where an order of 
publication is void, it and all subsequent proceedings 
may be set aside on motion,9® alihough defendant 
could have ignored the Service.^ 

Immaterial defects may be such as not to warrant 
quashing of the constructive service.2 So the mere 
failurc of the clerk to file an order for Service by 
publication will not deprive the court of jurisdic¬ 
tion nor is the date of the summons so important 
that Service will be set aside bccause of a variance 
in this respect between the original and the copy.^ 
A motion to quash Service by publication should be 
overruled where plaintiff was entitlcd to make such 
Service on a ground incidenlally stated in the affi¬ 
davit in terms not sufficiently specific as to faets.^ 

§ 109. Procedure 

Alleged defects In procees must be ralsed by objec- 
tlons to the court from which the procesa isaued. 

Defendant cannot with impunily ignore an actual 


87. KT.—^Berford v. New York Iron 
Mine, 2 N.T.S. 61C, 66 N.Y.Super. 
616, afflrmed 28 N.B. 1148, 119 N.Y. 
638. 

88. U.S.—Caere v. Rlvorslde Truet 
Co., C.C.Cal., 366 F. 1002. 

50 O.J. p 689 note 8. 

Tltle to attaohed troods 
Where plaintllf attempted to ob- 
tain jurisdiction of defendant by 
Service of process personally with¬ 
out the state after makiner an al- 
loged levy under a warrant of at- 
tachment on sroods within the stato, 
whether tltle to the attached goods 
was In defendant or a thlrd person 
could be determlned only by proceed- 
Iners In compliance with statute, not 
by motion to set aside the servlce. 
—^Davld S. Stern Corporation v. Sil- 
verman, 13 N.Y.S.2d 366, 257 App. 
Div. 394. 

89. Neb.—Calklns v, Mlller, 76 N.W. 
1108, 55 Neb. 601. 

Okl.—^Agrgers v. Brldgres, 122 p, 170, 
31 Okl. 617. 

90. N.Y.—^Valz V. Sheepshead Bay 
Bungralow Corp., 163 N.B. 124, 249 
N.Y. 122, certiorari denled 49 S. 
Ct. 82, 278 U.S. 647, 78 U.Bd. 660. 

60 C.J. p 589 note 10. 

91. N.T.—Matter of Norwood, 181 
N.Y.S. 494, 111 Mlsc. 680'. 


99. Tex.^llllam v. Brock, Civ. 

App., 1 S.W.2d 1114. 

60 O.J. p 589 note 12. 

Beferenoe to defendant 
Service by publication based on an 
affidavit which contalns no roforenco 
to a defendant attempted to be 
sorvod will be set aside on motion 
subseauently mado by hlm.—^Rawson 
V. Sherwood, 63 P. 69, 60 Kan. 776. 

93. Cal.—^Lan^ley v. Zurioh Gen¬ 

eral Accident & Lilablllty Ins. Oo., 
25 P.2d 418, 210 Cal. 101. 

94. N.Y.—Vernam v. Holbrook, 6 
How.Pr. 3. 

95. Okl,—Tolbort v. Paden State 

Bank, 121 p. 212. 30 Okl. 403. 

96. BAn.—^Zimmorman v. Barnes, 43 
P. 764, 66 Kan. 419. 

97. N.Y.—Jackson v. Jackson, 49 N. 
B.2d 988, 290 N.Y. 612, 147 A.L.B. 
668—Chesley v, Morton, 41 N.Y.S. 
463, 9 App.Dlv. 461. 

98. S.P.—Sargent v. MoHarg, 174 

N.W. 742, 42 S.D, 807. 

AUegationB dlsregarded 
N.Y.—Jackson v. Jackson, 49 N.B. 
2d 988, 290 N.Y. 612, 147 .A.L.R. 
668—^Paprin v. Bltker, 64 N.Y.S.2d 
289. 

99. Wls.—Crouch v. Crouch, 80 Wls. 

667. I 
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1. N.Y.—Rlch V. St. John, 199 N.Y. 
S. 149, 206 APP.D1V. 24. 

60 O.J. p 689 note 18. 

2, N.Y.—Johnson v. Johnson, 67 N. 
Y.S.2d 886. 

Neoesslty of notloe 
In action, whereln plaintiff ob- 
tained order of publication of Serv¬ 
ice of summons on defendant out- 
sldo the state, defondanfs motion to 
vacate servlce of summons becaus^. 
ho notice as requlred by oivll prao- 
tlce rule was annexed to papers 
served would be denled.—Johnson v. 
Johnson, supra. 

Porelgn JudgmeiLt 
A motion for an order setting 
aside an' order of publication and 
Service of summons on nonresldent 
defendant in a matrlmonial action 
whereln defendant Interposed a for- 
elgn dlvorce as a bar to the Inistltu- 
tlon of a matrlmonial action would 
be denled, since the question of rec- 
ognltlon of the foreign judgment 
could best be determlned at trlal.—* 
Ouvre V. Ouvre, 78'N.Y.S.2d 89i' 

3: N.Y.—Flnk V. Wallach, 96 NT.Y, 
S. 648, 109 App.Dlv. 718. 

4. N.Y.—George v. Fltzpatrlck, 41 
N.Y.S. 211; 26 NiY.Clv.Proc. 888. 

.5. Okl.—^Rlchardson v. Howard, 161, 
P. 887, 61 Okl. 240, . , ' 



§§ 109-110 


PR0CE88 


72 C.J.S. 


Service of process because of an alleged defect in 
form therein but must submit objections to the 
court from which tbe process issued.® If the 
Service of summons is merely defective and as snch 
is subject to attack, it is valid until attacked and 
confers jurisdiction on the person servedJ 

§ 110. — Mode of Taking Objections 

a. In general 

b. Motions 

c. Plea or answer 

a. In Getieral 

Objection to defects and frregularities with respect 
to process or the Service or return shouid be ralsed in 
the proper manner, and ordinarii/ demurrer is not the 
proper mode of raising the objection. 

Objection to defects and irregularities with re¬ 
spect to process or the Service or return shouid be 
rai'sed in the proper manner.® While it may be 
proper, in particular circumstances, to raise such 
objection by motion or answer, as discussed infra 
subdivisions b and c of this section, or by plea in 
abatement, as considered in Abatement and Revival 
§§ 87, lOS, or by motion to dismiss, as discussed in 
Dismissal and Nonsuit § 62, a defendant, who was 
not served with process and is imwilling to submit 


himself to the jurisdiction of the court, may, as an 
alternative to raising the objection by motion, allow 
a default judgment to go against him,® after which 
the remedy is not by motion to quash,^® but by di- 
rect attack on the judgment^i 

Demurrer. Defects and irregularities as to proc¬ 
ess ordinarily cannot be raised by demurrer,i2 
whether generaP® or special.l^ Accordingly, a 
demurrer for want of jurisdiction over the person 
of defendant will not lie merely for want of a 
proper Service of writ or summons,^® or because 
defendant has not bcen properly brought before the 
court^® It has been held, however, that a special 
demurrer filed by a defendant made a new party to 
an action by an amended petition without ever 
having any summons issued or served on him is 
properly sustained.^'^ 

b. Motions 

Defects with respect to process may, In a proper 
case, be ralsed by a motion to set aside or quash the 
wrIt, Service, or return, or, In the case of servIce by 
publication, by a motion to vacate the order for publi¬ 
cat Ion. 

As a general rule, defects with respect to process 
may, in a proper case, be raised by a motion to set 
aside or quash the writ,i® or the service or return 


6. IFla.—^Mabson v. Mabson, 140 So. 
801. 104 Fla, 462—Walker v. Caxv- 
er. 112 So. 45. 93 Fla, 337. 

7- Cra. —^Bell v. Ayers, 60 6.B.2d 523, 
82 Ga.APP. 92. 

8. R.I.—^Procacciantl v. Procaccian- 
tl, 69 A.2d 635. 

S.C-—^Thompson v. Queen City Coach 
Co.. 168 S.E]. 693, 169 S.C. 231. 
Exceptloa 

Questlon of Improper citatlon 
shouid have been raised by excep- 
tion to citatlon.—-Wall v. Graham. 
133 So. 511, 16 La,App. 141. 

9. N.T.—^McClure Newspaper Syndl- 
cate V. Times Printing- Co., 149 
N.T.S. 443, 164 App.Dlv. 108. 

10. Neb.—^Baldwin v. Burt, 74 N.W. 
594, 54 Neb. 287. 

Chio.—CorpiLS Juris guoted Ia. Hln- 
man v. Fxecutive Commlttee, 47 
N.m2d 820, 822, 71 Ohio App. 76. 

11. Ohio.—Corpus Juris guoted la 
Hlnman v. Bxecutive Commlttee, 
47 N.E.2d 820, 822, 71 Ohio App. 
76. 

50 CJ. p 590 note 28. 

12. Ind.—^Reuter v. Milan Water 
Co., 198 N.m 442, 209 Ind. 240. 

50 O.J. p 590 note 29. 

13. Me.—^Marcus v. Kovlnsky, 49 A, 
420, 95 Me. 106. 

Tex.—Klnkead v, Clark, ClvAj?p., 
239 S.W. 717. 


14. Ky.—^Hughes v. Shehan, 234 S. 
W. 285, 192 Ky. 619. 

50 C.J. p 590 note 31. 

15. Hl.—People V. Mt. Morris, 27 N. 
B. 767, 187 111. 676. 

49 C.J. p 398 note 27. 

16. R.I.—^Thlrd Nat. Bank v. An- 
grell, 29 A. 600, 18 R.I. 1. 

49 C.J. p 398 note 28. 

17. Ky.—Sandford v. Koch, 176 S. 
W.2d 695, 296 Ky. 329. 

18. Md.—^Henderson v. Maryland 
Home Flre Ins. Co., 44 A. 1020, 90 
Md. 47. 

Mich.—^Argo Oll Corporation v. R. 
D. Mitchell, Inc., 267 N.W. 862, 269 
Mich. 418—Croff v. De Vries, 234 
N.W. 118, 253 Mich. 180. 

Ohio,—Thrasher v. Kelly, 65 N.E.2d 
873, 73 Ohio App. 304. 

50 C-J. p 590 note 82. 

Persoaal Jurlsdlotloa 

(1) Where direction of summons 
and time, place, and manner of Serv¬ 
ice appeared on face of summons 
and return, sufflciency of service re- 
spectlnfT personal jurisdiction was 
held properly raised by motion to 
quash.—^Tates v. Casteel, 49 (S.W.2d 
68, 329 Mo. 1101. 

(2) A nonresldent defendant may 
raise the questlon of jurisdiction by 
a motion to quash the summons. 
slnce Circuit courts have no jurisdic¬ 
tion over nonresidents.—^Patten v. 
Mokher, 184 So. 29, 134 Fla. 433. 
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NeoesBity of aUowaaoe 

Motions to quash writs require an 
aJlowance by the court and a rule 
to Show cause.—^Petition of Bartol, 
67 Pa.Dist.&Co. 180. 

19. XJ.S.—JD. S. V. Van Dusen, C.C. 

AMlnn., 78 F.2d 121. 

Arlz.—^D. W. Onan & Sons v. Su¬ 
perior Court, Santa Cruz County, 
179 P.2d 243, 65 Ariz. 266. 

Cal.—Riskin v. Towers, 148 P.2d 611, 
24 Cal.2d 274, 168 A-L.R. 442— 
IGlne V. Beauchamp, 84 P.2d 194, 
29 CalA.pp.2d 840. 

N.T.—^Maloney v. Ferguson, 50 N.T. 

S.2d 937, 182 Mlsc. 664. 

N.C.—^Denton v. Vassiliades, 193 S. 

B. 737. 212 N.C. 613. 

Ohio.—Thrasher v. Kelly, 55 N.R2d 
878, 73 Ohio App. 804. 

Pa.—Stokes v. Glarraputo & Son, 42 
Pa.DisL&Co. 697—Tlshman Real- 
ty & Construction Co. v. Procter, 
Com.Pl., 67 Montff.Co. 97—Weiss 
V. Baston Hudson and Bssex Oo., 
Com.Pl., 26 North.Co. 268—Mlller 
V. liehig-h Valley R. Co., Com.Pi., 9 
6ch.Reg. 4. 

Utah.—State Tax Commlsslon v. 

Larsen, 110 P.2d 568, 100 Utah 103. 
Va.—Preston v. Lesard, 168 S.B. 

446, 160 Va. 364. 

50 C.J. p 590 note 32. 

Jurisdiction over person 
A motion to quash service of proc¬ 
ess in automoblle case on secretary 
of state, on ground that defendant 
was a resident, was proper method 
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and acknowledgments of Service may also be set 
aside in proper cases.20 It has becn hcld that the 
distinction between motions to quash and to set 
aside is that a motion to set aside attacks the truth 
and not the sufficiency of the facts stated,^! while 
a motion to quash attacks the sufficicncy and not 
the truth of the facts stated;^^ but it sccms that 
this distinction is not observcd.23 a motion cannot 
be made in one action to 'set aside the summon-s in 

another.24 

Although in some jurisdictions a motion to quash 
supportcd by affidavits is considercd proper practice 
where the defect is not apparent on the face of the 
record,25 a motion to quash is usually availal)le as to 
patent defects,^^ and only as to such dcfccts;^'^ a 
plea in abatement ordinarily should be used when, 
and only when, the defect or objection is not ap¬ 
parent 011 the face of the record, a's discussed in 
Abatement and Revival § 103, and a challonge to a 
return presenting a question of fact which can be 
raised and tricd only on a pica in abatement should 
not be made by motion to quash.^s Where some 
defects are apparent and others are not, defendant 
is entitled to eleet between a motion to dismiss the 
writ for the apparent dcfects, or to plcad in abate¬ 
ment for the defects not shown,^i> but he cannot 
do both.so It has becn said that courts do not 
favor motions to quash for jurisdictional dcfccts.^^ 


A motion to quash the summons does not go to 
the merits of the controversy, but its purpose is to 
Show that, although plaintifT may have a just cause 
of action, defendant has not been properly brought 
into court so as to require him to answer on the 
merits.32 Under some statutes a motion to quash 
summons confers jurisdiction of the person of the 
defendant as effectually as though he had been legal- 
ly served with process,^^ but the motion does not 
constitute a waiver by defendant of the question 
of jurisdiction over the subject matter or venuc of 
the action.34 Trial of the case without a motion 
to quash the summons having been brought up con- 
stitutes an abandonment of the motion.25 

MoUon to vacate order for publication. The 
court has powcr, on its own motion, to vacate a 
void order for Service of summons by publication 
previously made in the casc.36 If the order is not 
void, howcvcr, the court can set it aside only on 
motion made within a rcasonable time,^'^ or by ac¬ 
tion where ali of the interested parties have an op- 
portunity to be hcard.28 

Motion to sirikc affirmative defenses, The ques¬ 
tion of the Icgality and sufHciency of Service by pub- 
lication and mailing of the original process in an 
alleged judgment of forcclosure should be decidcd 
on the trial, and not on a motion to strike affirma¬ 
tive defenses in the answer,®^ 


of questlonlnfr jurisdiction ovor do- 
fendant's porson.—Carlaon v. DIh- 
trict Court of City and Oounty of 
Denver, 180 P.2d 525, 116 Colo. 320. 
<<7alslty” and ^^InsuOlcieiioy’’ 

“Falsity" of a aherlfl:’s roturn of 
Service is not the samo as an “In- 
sufflclency"' thereof within statute 
permlttlng “in sufflciency” of Serv¬ 
ice of process to be raised by motion* 
—^Anthony v. Downs Amusomont Co., 
205 S.W.2d 926, 239 Mo.App. 1136. 
Objection to snbstltnted servioe 
Where question of jurl.sdlctlon 
over nonresldent dcfondant's porson 
deponds solely on whether cause of 
action is in personam or In rem or 
quasi in rom, and undorlying factual 
subjcct matter appears on faco of 
bili, objection to substltutod sorvlco 
of process by publication may bo 
made on special appearanco by mo¬ 
tion to set aside such sorvJoe.—^.Turo- 
wiez V. Local.s 1207, 1392, 2343 of 
United Brothorhood of Carpentors 
and Joinors of America, 49 A.2d 
138 N.J.Eq. 493. 

20. Ala.—^Fail v. Brosley, 60 Ala. 
842. 

21. Ohio.—Goodrich v. Hamer, 9 
Ohio Dec., Reprlnt, 441, 8 Cinc.Ij. 
Bul. 11. 

23. Ohio.—Goodrich v. Jlainer, su¬ 
pra. 


23. U.S.—ficott V. Stockholdors' Oil 
Co., aCPa., 122 F. 835. 

60 C.J. p 500 noto 36. 

24« N.Y.—Torna v, I^oundatlon Co., 
104 N.r.S. 263, 119 App.Dlv. 161. 

60 C.J. p 591 noto 44. 

26< Ohio.—Orady v. Oosllno, 29 N. 

10. 768. 48 Ohio St. 066. 

60 C.J. p 690 noto 38. 

26. in.—Cral«r v. Sulllvan Machln- 
ery Co., 170 N.M. 363, 344 111. 334. 

Mo.—M(irtouH V. Mo.lVlahon, App., 28 
S.W.2d 460, traiiMforrod, »oe 60 S. 
W.2d 127, 334 Mo. 176, 93 A.L.K. 
1286. 

Vt.—Wasliburn v. Hammond, 26 Vt 
048. 

60 O.J. p 590 noto 39. 

27. ITla.—Corpus Juris olted In 
State ex rol. Hchenicy Dlstrlbutors, 
Ino. V. Clvll Court of llocord of 
Duval County, 188 So. 96, 99, 187 
mti, 167. 

Iiid.—^Donnelley v. Thorne, 61 N.B. 

2d 873, 114 Ind.App. 468. 

W.Va.—Hali v. Ocean Accident & 
Guarantee Corporation, 9 S.£].2d 
-46, 122 W.Va. 188—Looney v, Wost 
Virginia Hardwood Co., 168 S.K. 
138, 113 W.Va, 885. 

50 •O.J. P 590 note 30. 

23. W.Va.—Looney v. West Virgi¬ 
nia Hardwood Co., supra. 
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20 . Vt—T^oright V. Williams, 88 A. 
735, 87 Vt. 246. 

sa Vt.—^Borlght V. Williams, su¬ 
pra. 

60 C.J, p 602 noto 68 . 

31» Utah.—OlawHon v. Boston Acme 
Minos Bov. Oo., 200 P. 147, 72 Utah 
137, 60 A.L.B. 1318. 

32. Md.—Brlcklayers’, Masons' & 
PJastorors* International Union of 
America v. Soymour IlufE Sa Sons, 
164 A. 62, ICO Md. 483, 83 A.L.B.. 
448. 

33. Miss.—^Batson & Hatton Lum- 
bor Co. V. McDowoll, 131 So. 880, 
159 Miss. 322. 

34. Miss.—^IJatson ia Hatten Lum- 
bor Co. V, McBowoll, supra, 

35. Tonn.—‘Department of Hlgh- 
ways and Publio Works v. Gamble, 
78 S.W.2d 176, 18 Tenn.App. 96. 

36. Cal.—Zumbusch v. Los Angeles 
County Super. Ct, 130 P. 1070, 21 
Cal.App. 76. 

37. Cal.—^Klokke Inv. Co. v. Los 
Angeles County Super. Ct., 179 P. 
728, 39 CabApp. 717. 

60 C.J. P 601 note 49. 

38. Cal.—^Zumbusch v. I 4 OS Angeles 
County Super. Ct, 130 P. 1070, 21 
Cal.App. 76. 

33. N.Y.—Apfelberg v. Lax, 237 N. 
Y.S. 88, 227 App.Dlv. 760, 
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c. Flea or Answer 

In soma Jurisdictions, but not In others, the fallure 
to obtain Jurisdiction of defendant by proper servIce of 
process may be attacked by answer; and under some 
practioe objection to an apparently valid return of Serv¬ 
ice, raquiring resort to extrinsic testimony, may be made 
by a traverse of the ofl!cer's return. 

Under the practice prevailing in some jurisdic- 
tions, the failure to obtain jurisdiction of defendant 
by proper Service of process may be as-serted in an 
answer as a defense;^® but in other jurisdictions 
Service cannot be attacked in the answer.'*^ In any 
event, after the question of defects in process has 
been raised and determined on motion to quash, it 
cannot be raised again by answer but, where 
relief was refused in the first instancc on the ground 
diat it could not thus be obtained, defendant is 
not precluded from resorting to the proper pro- 
cedure.**® Under some practice, before judgment, 
a false return regarding Service of summons may be 
taken advantage of by a plea to the jurisdiction of 
the court over the person of defendant.^^ 

As discussed in Abatement and Revival §§ 87, 105, 
a defect in the writ itself is available by plea in 
abatement, and the same is true of a defective 
Service; and a plea in abatement should be used 
when the defect is not apparent on the face of the 
record. 

40. N.J.—Jurewlcz v. Locals 1297, 

13S3, 2348 of United Brotherhood 
of Carpenters and Joiners of 
America, 49 A2d 23, 138 N.J.Eq. 

493—^McToy v. Baumann, 117 A 
717, 93 N.J.EqL, 360, afflrmed 117 
A 725, 93 N.J.Eqi. 638. 

Ohlo.—^Thrasher v. Kelly, 65 N.E.2d 
873, 73 Ohlo App. 304. 

50 C.J. p 592 note 58. 

Spedal answer 

Defendant challenglng' court*s 
Jurisdiction by traversing- return of 
Service should proceed by spedal 
answer In abatement, not by motion 
to vacate subpoena.—^U. S. v. Dosch- 
er, D.O.N.Y., 1 P.Supp. 265. 

Servloe In. aaother oounty 

Question of court's Jurisdiction 
over person of defendant served in 
another county must be raised by 
answer where petitlon on its face 
shows Jolnt llablllty of defendants, 
and on» Is served In county In whlch 
action is brought.—^Maloney v. Cal- 
lahan, 133 N.E. 656, 127 Ohlo St. 387 
—Drea v. Carringrton, 32 Ohlo St. 

595. 

41. D.C.—Orlnoco Co. v. Orinoco 
Iron Co., 296 F. 965, 54 App.D.C. 

218, appeal dlsmissed 44 S.Ct. 461, 

265 U.S. 598, 68 luEd. 1199. 

42. TT.Sj—F oye v. Guardian Prlnt- 
Ins. etc., Co., C.C.N.T., 109 P. 368. 

50 CU. p 592 note 55. 

43. Fa. —M. Stlpp Constr. Co. v. 


Traverse of return. Under some statutes, when 
the record shows what purports to be a valid re- 
tum of Service, and it is necessary to resort to ex¬ 
trinsic testimony to show that there has been no 
Service, or an invalid Service, the objection can be 
made by a traverse of the officeres return.^® Such 
traverse must be filcd at the first term after notice 
of the return^® and before pleading to the merits 
but it need not be filed before the appearance or 
return term to which the suit is filed.^S The traverse 
is a distinet and independent proceeding from the 
affidavit of illegality.^® So an afiSdavit of illegality 
will not take the place of a traverse,®® although 
the traverse may be included in such an afl&davit.®i 

§ lll, -Requisites of Motion, Plea, or 

Traverse 

a. In general 

b. Traverse of return 

a. In General 

It Is usually required that the motton to quash should 
point out clearly the defect complalned of and specify 
the grounds on whlch it Is based; and ali grounds of 
objection not set up are deemed walved or abandoned. 

Although it has been held that a general objection 
is sufficient,it is usually required that the motion 

S.E.2d 680, 61 Ga.App. 55—Spence 
V. Manufacturers* Pinance Accept- 
ance Corporation, 170 S.B. 633, 47 
Ga.App. 356—^Dugas v. Southern 
R^ty Co., 16;L S.E. 653, 44 Ga. 
App. 366—^idiason v. Stevens Ware- 
house Co., 158 S.E. 631, 43 Ga.App. 
375—Cag'l6 v. Baldwin State Bank, 
151 S.E. 528, 40 Ga.App. 783. 

60 C.J. p 692 note 63“*“23 C.J. p 549 
note 88. 

Traverse held thuely 
Ga.—MUler v. Mlller, 27 S.E.2d 242, 
70 Ga.App. 1. 

47- Ga.—^Backus v. Standrldg'e, 14 
S.E.2d 134, 64 Ga.App. 760—^Dugras 
v. Southern Realty Co., 161 S.E. 
658, 44 Ga.App. 855—Cagrle v. 

Baldwin State Bank, 151 S.E. 528, 
40 Ga.App. 788. 

50 C.J. p 592 note 64. 

4a Ga.—Spence v. Manufacturers* 
Pinance Acceptance Corporation, 
170 S.E. 533, 47 Ga.App. 356. 

49. Ga.—Webb v. Armour Pertillzer 
Works, 94 S.E. 610, 21 G^a.APp. 409. 
60. Ga.—^Turple v. Cox, 89 S.E. 
492, 18 Ga.App. 424—^Rawlings v. 
Brown, 82 S.E. 803, 16 Ga.App. 162. 

51. Ga.—^Hamilton v. Chltwood. 140 
S.E. 618, 87 Ga.App. 393—Webb v. 
Armour Pertillzer Works, 94 S.E. 
610, 21 Ga.App. 409. 

52. Okl.—St Louls, etc., R. Co. ▼. 
Clark, 87 P. 480, 17 Okl. 662. 

50 C.J. p 592 note 69. 


Sax. etc., Constr. Co., 28 Pa.Dlst, 
118. i 

50 C.J. p 592 note 56. 

44. 111.—^Nikola v. Campus Towers 
Apartment Bldgr. Corporation, 26 
N.E.2d 582, 303 lll.App. 516. 

46. Ga.—Sanford v. Bates, 26 B.B.. 
35. 99 Ga. 146—City of Albany v. 
Parks, 5 S.E.2d 680, 61 Ga.App. 55. 
N.J.—Peder v, Bodner, 28 A2d 639, 
129 N.J.Daw 178—^Blair v. Vetr€mo, 
172 A 604, 12 N.J.Misc. 462. 

50 C.J. p 592 note 62. 

Conclusiveness of return grenerally 
see supra § 100. 

Contradictin^r return by plea In 
abatement see Abatement and Re¬ 
vival S 87. 

Who may objeot 

The traverse to the return of a 
sherlff cannot be made by any one 
except defendant In the attachment 
proceedings.—^Pace v. Tarver, 92 S. 
B. 227, 19 GaApp. 708. 

KxLOWledge of defendant 

Where return of Service was made 
wlth defendant^s knowledge, defend¬ 
ant was precluded thereby from de- 
nying Service wlthout traversing re- 
tum of Service and making. sheriff 
a party.—^Benton v. Maddox, 192 S.E. 
316, 56 Ga.App. 132. 

40. Ga.—Grane v. Stratton, 194 SuE. 
182, 186 Ga, 234—^Backus v. Stand- 
rldge, 14 S.E.2d 134, 64 Ga.App. 

[ 760—City of Albany v, Parks, 5 
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to qtiash shouid point out clearly the defect com- 
plained of and specify the grounds on which it is 
based,®® and nothing beyond the scope of the mo- 
tion will be considcred.64 All grounds of objcction 
not set up are deemed waived or abandoned.56 
Where there is an argumentativc dcnial of the re- 
turn of the officer on a summons only the rcturn of 
the officer must prevail.®® The rule that a pica in 
abatement must give plaintiff a bcttcr writ does not 
apply to a motion prcscnting a qucstion of privi- 
lege.®'^ A motion to quash Service of summons on 
the ground that jurisdiction was collusivcly invokcd 
is subject to the same attack with rcspect to its suffi- 
ciency as if the question were raised by plea.68 

Necessity of accompanying affidavits. It has been 
held that a motion to quash alleging a fact dctcr- 
minable only by evidence must be supportcd by 
affidavits but, if the illcgality of the summons 
is apparent from the return to the writ, an ac¬ 
companying affidavit is unncccssary,®^ and in some 
jurisdictions it is the rule that a motion to set 
aside a summons for failure of servicc shouid be 
supported by depositions properly taken, rathcr than 
by ex parte affidavits.®^ 

b. Traverse of Retum 

The traverse of a return must contain an expHcIt 
and unequfvocal deniai of the speciflc statements in the 
return and must also allege that the traverse was made 
at the proper time. The officer who made the return 
is a necessary party to a traverse of the return. 


Where the traverse of a return is a proper mode 
of raising an objection to such return, as discussed 
supra § 110 c, it must contain an explicit and un- 
equivocal deniai of the truth of the specific state¬ 
ments in the rcturn,and must also allege that 
the traverse was made at the proper time.®® A re¬ 
turn which shows on its face that the Service was 
void nced not be traverscd;®^ and, where the case 
preseiits no issue as to the truth or falsity of the 
rcturn, a traverse of the return is not necessary.*® 
Accordingly, a timely, proper plea to the jurisdiction. 
of the court does not require the aid of a traverse of 
the rcturn of Service made by the officer.®* 

Parties, The officer who made the return is a 
necessary party to a traverse of the return.*^ If the 
return was made by a deputy shcriff, both he and 
the shcriff are necessary parties ;** and, if either is 
dead when the traverse is made, his Icgal repre- 
sentative must be namcd.*® Where the traverse is 
filed at the first term after noticc of entry, and be- 
forc plcading to the merits, the officer whose return 
is thus attacked may be made a party thereto at a 
subsequent term,'^® and the traverse may be ameuded 
at the subsequent term by making the persona! 
representative of the person, since dcceased, who 
was shcriff at the time of entry of scrvice by the 
deputy, a party to the proceeding;'^! but it has been 
held proper to refuse to allow an amendment by 
which it was attempted to makc the shcriff a party, 


63. Pa.—Pearsall v. PaKor, 61 Pa, 
Dist&Co. 659. 

50 C.jr. p 592 note 70. 

54. Tex.—Mansfleld v. Ramsey, Clv. 
App., 196 S.W. 380. 

50 C.J. P 693 note 71. 

66. Tex,—Peiblcman v. Bdmonds, 6 
6.W. 417, 60 Tex. 334—ManHliold v. 
Ramsey, Civ.App., 196 S.W. 330. 

56. ni.—Allegrettl v. Stubbert, 126 
ni.App. 171. 

67. Md.—Mlnch, etc., Co. v. Oram, 
lio A. 204, 136 Md. 122 . 

60 C.J. p 593 note 76. 

58. fU.S.—Benedict v, Seiberllng, D. 
O.Ohio, 17 F.2d 841. 

69. Md.—^Brlcklayors*. Masons' & 
Plasterers» International Union of 
America v. Seymour Ruff & Sons, 
154 A. 52, 160 Md. 483, 83 A.L.R. 
448. 

60 0.3*. p 590 note 38. 

60. Md.—^Bricklayers', Masons' & 
Plasterers* International Union of 
America v. Seymour RufC & Sons, 
supra. 

61. N.J.—^Vredenburgh v. Weld- 
mann, 183 A. 469, 14 N.J.Misc. 235. 

50 C.jr. p 590 note 38 [c]. 


66. Ga.—Webb v. Armour Fertlliser 
Works, 04 S.B3. 610, 21 Ga-App. 409. 

63. Ga.—^Webb v. Armour Fertlliser 
Works, supra. 

60 C.J. p 593 note 80—28 C.J. p 649 
noto 80. 

Amendment 

Bxocutor^s traverse of sherltfs 
officlal rotum Included in ofUdavlt o-f 
illegallty to levy of exceution on 
property of testator, aAleglng that 
slnco last term of court It had como 
to exocutor’s notice that shoritt made 
return of sorvice on potition was 
held amondable at subsequent term 
of court to Show that testator had 
no notloe of return of shorlft before 
his death wlthln time to have trav- 
ersed return of officer as requlred by 
law.—National Roalty Go. v. Lanier, 
188 S.U. 279, 54 GaApp. 466, 

64. Ga—Collins ▼. Kennedy, 146 S. 
SI. 602, 89 GaApp. 205. 

65. Ga—^Prank Adam Electric Co. 
V. Wltman, 86 S.B. 819, 16 GaApp. 
674. 

60 0.jr. p 693 note 82. 

66. Ga—0'Kelley v. Dlllashaw,. 198 
6.E. 797, 68 GaApp. 461. 


67. Ga—Crane r. Stratton, 194 SJS. 
182, 185 Ga 234. 

50 C.X p 593 note 88—28 C.J. p 650 
note 1. 

68. Ga—Southern States Phosphate, 
etc., Co. V. Clark, 101 S.E. 536, 149 
Ga 647, conformed to 102 S.E. 42, 
24 GaApp. 679. 

50 C.J. P 693 note 84—23 C.J. p 660 
noto 2. 

69. Ga—^Durden v. 'Smlth Banking 
Co., 176 S.B. 608, 49 GaApp. 879— 
Cochran v. Whitworth, 94 S.B. 669, 
21 GaApp. 406. 

70. Ga.—Southern States Phosphate, 
etc., Co. v. Clark, 101 -S.B. 536, 149 
Oa 647, conformed to 102 S.B. 42, 
24 GaApp. 679—Webb v. Armour 
Fertilizer Works, 94 S.B. 610, 21 
GaApp. 409. 

71. Ga—^Bldson v. Cltizens Bqnk A 
Trust Co., 60 S.B.2d 401, 82 GA 
App. 76. 

Erroneons refosal (xt amendment 

In proceeding to revive a dormant 
Judgment, error In refusing to per- 
mlt defendajit so to amend traverse 
rendered further rullngs and Judg- 
ment nugatory.—^Eldson v, Cltlzene 
Bank & Trust Co., supra 
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when the amendment was offered affer the first 
term, after notice, and after pleading to the merits.'^^ 

Failure to make an ofiicer a party renders any 
proceeding on the traverse void,*^® and the failure 
to ohject that both sheriff and deputy were not 
made parties thereto does not validate the tra- 
verse.7^ Where an affidavit of illegality was filed, 
the mere filing of the traverse to the entry of Serv¬ 
ice by the sheriff, and Service of a copy thereof 
on the sheriff by a private individual, did not make 
the sheriff a party thereto.*^® Since it is unneces- 
sary to traverse a return which shows on its face 
that the Service was void, in such a case, the of- 
ficer need not be made a party to an attack on 
the Service nor is the officer making Service 
a necessary party where there is no issue affecting 
the return,'^7 as 'where defendant files a plea to 
the jurisdiction on the ground that defendant was 
a resident of another county.*^^ 

§ 112. -Hearing and Determination 

a. In general 

b. Matters considered 

c. Evidence or proof 

d. Judgment or decision 

e. Operation and effect of ruling 


a. Ih General 

The tpiai court has control ovor Its process In a 
pending action, and It may hear and determino objec- 
tlons with respect to such process, and, In a proper case, 
quash or set aside the process or service; but the legal- 
Ity or regularity of process or service can be determined 
oniy when properly presented to tlie court for decision. 

The trial court has control over its process in 
a pending action,^» and it may hear and determine 
objections with respect to such process, and, in a 
proper case, quash or set aside the process or serv- 
ice.so However, the legality or regularity of proc¬ 
ess or Service can be determined only when properly 
presented to the court for decision,8l and the court 
cannot, in advance, on motion, give instructions, 
marking out the future procedure in an action.82 
The question as to whether the court has obtained 
jurisdiction of defendant by service of process 
is one of fact, to be determined by the court on 
proof by affidavit or otherwise, and, if nonservice is 
disputed by plaintiff, he should meet the issue by 
proof of service.ss 

Time of hearing, The issue raised by a motion 
to set aside service should be determined before 
requiring defendant to plead to the merits.®^ The 
trial judge in the exercise of a sound discretion may 
continue the hearing on a motion to quash service 
of summons and grant defendant time to take dep- 


72. Ga.—-Wllkes v. Branch, 90 S.B. 
722, 18 Ga,App. 780. 

73. Qu.—Georgla R., etc., Co. v. Da- 
vis, 82 S.B. 387, 14 Ga.App. 790. 

74. GeL—Producers* Naval Stores 
Co. V. Brewton, 90 S.E. 735, 19 Ga. 
App. 19. 

75- Ga.—^Parker v. Medlock, 45 S^E. 
61, 117 Ga. 813, 

76. Ga,—Collina v. Keunedy, 146 S. 
E. 602, 39 Ga.App. 205. 

77- Ga.—Watson v. Kvaternlk, 126 
S.E. 552, 33 Ga.App. 416. 

50 O.J. p 593 note 93. 

78. G€u— 0'Kelley v. Dillashaw, 198 
S.E. 797, 68 Ga.App. 461. 

79. Del.—^In re Denning-, Super,, 61 
A.2d 667. 

111.—^Brown v. Nelson, 41 N‘.E.2d 499, 
379 111. 371—Jenklns v. Merri- 

weather, 109 111. 647. 

Pa.—^Bandish v. Borough of Pringle, 
Com.Pl., 37 Luz.Legr.Refi:. 389. 

50 O.J. p 693 note 95. 

JUrlsdlctioii 

(1) Court has jurisdiction, where 
validlty of summons is challenged, 
to determine whether summons was 
of such character as to give defend¬ 
ant ther notice requlred by statute.— 
James River Nat. Bank v. Haas, 15 
N.W.2d 442, 73 N.D. 874, 164 A.L.R. 
1005. 


<2) State court has Jurisdiction to 
pasa on motion to quash summons 
served on nonresident while within 
the state for military service.— 
Northwestern Casualfcy & Surety Co. 
V. Conaway, 230 N.W. 648, 210 lowa 
126, 68 A.L.R. 1466. 

80. Del.—In re Denning, Super., 61 
A.2d 667. 

N.T.—Reep v. Butcher, 27 N.T.S.2d 
330, 176 Misc. 369—Sweeney v. Na¬ 
tional Assets Corporation, 246 N.Y. 
'S. 315, 139 Misc. 223. 

Pa.—^Donahoe v. Harrlson Brothers 
Co., 20 Pa.Dist. & Co. 423. 
Quashing process of another court 
see Courts § 496 a. 

Every court of record, unless re- 
stralned by positive enactment, has 
the Power, on motion, to vacate its 
process to prevent a perversion 
thereof or to frustrate oppression.— 
Litsky V. Pulton Operating Corp., 
71 N.T.S.2d 30, 189 Misc. 397. 

81. N.Y.—Milovich v. American Ser- 
vian Soc., 116 N.Y.S. 861, 61 Misc. 
399. 

Mere filing of motion to quash 

Service of summons in forelgn state 
on nonresident was held insufflclent 
to render nonresident immune.— 
Northwestern Casualty & Surety Co. 
V, Conaway, 230 N.W. 648, 210 lowa 
126. 68 A.L.R. 1466. 
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82. N.Y.—^Milovich v. American Sef- 
vian Soc., 116 N.Y.Sw 861, 61 Misc. 
399. 

83. N.Y.—Otto V. Royal Palm Bar, 
86 N.Y.S.2d 307. 

Issne of faot held raised 
Plaintiff's answer to petition to 
strike ofC the return was held im- 
properly treated as a demurrer and 
as raising no issue of fact where 
answer after setting forth sheriff^s 
return asserted that sherIjBC’s return 
“contains the truth” ' and return 
which was made part of answer con- 
troverted every essential averment 
of petition.—^Vaughn v. Love, 188 A. 
299, 324 Pa. 276, 107 A.L.R. 1336. 

84. Mich.—^De Velln v. Judge Wayne 
Cir. Ct., 178 N.W. 87, 211 Mich. 66. 

S.D.—^Halverson v. Sonotone Corp., 
19 N.W.2d 14, TjO S.D. 489, 161 AL. 
R. 292. 

Prompt determination 
Where notice of motion to set 
aside substituted service of process 
on nonresident defendant by publlca- 
tion is broad enough to encompass 
courfs debatable Jurisdiction to ren¬ 
der any effective decree against such 
defendant, such issue should be 
promptly determined in summary 
proceeding.—Jurewicz v. Locals 1297, 
1392, 2343 of United Broth. of Car¬ 
pent er s and Joiners of America, 49 
A2d 23, 138 N.J.Eq. 493. 
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§ 112 


ositions.^5 

Reference. Issues of fact may be sent to a ref- 
eree for determination beforc passing^ on a mo- 
tion to set aside Service of summons,S6 biit, when 
the facts are undisputcd, thc motion should ordi- 
narily be decided by the court, and not sent to a 

referee.87 

b. Matters Considexed 

On a motion to set aside Service of procesSi the ie- 
gafity and reguiarity of the Service ordinarlly are the oniy 
points to be considered. 

On a motion to set aside Service of summons, 
the legality and reguiarity of the Service are the 
only points to be considcred.^S Thus questions as 
to whether the complaint States a causc of action,*^ 
or whether plaintiff's causc has merit,®^> or whether 
the cause of action arose in the state in which 


it has been brought,®! will not be considered on 
such motion; nor may a party to the action, by 
motion to quash, have determined in advance of 
trial any issues of fact arising on the pleadings.^* 

Although it has been held that a motion to quash 
Service of process may be made and determined on 
affidavits alone,S3 it has also been held that the 
court may look to the pleadings to ascertain the na¬ 
ture of the cause and to evidentiary matters in the 
record, and to records in interrelated suits.®^ In 
considering the motion to quash, the court must ad- 
here to the allegations of the petition,»? and ordi- 
narily it will assume as true facts stated in the 
complaint;®® but on a motion to vacate Service of 
summons and complaint, ali allegations made by 
plaintiff on Information and belief, not supported 
by allegations of evidentiary facts and denied by 
defendant, must be disregarded.®^ In those juris- 


85. Ohlo.—Sjofirren v. Sjogren. App., 
77 N.E.2d 739. 

Discretion lield &ot abusedl 
In suit, wherein defendant moved 
to auash Service of summons on 
ground that summons was sorved by 
deputy sherifC on sis ter by mlstake, 
trial court dld not abuse discretion 
in refusing: to sprant wlfe timo to 
taJke depositlons,—SJogren v. SJo- 
gren, supra. 

88. N.T.—Waterman Corp. v. John- 
ston, 88 N.Y.S,2d 590, 275 App.Div. 
798, appeal denied 90 N,Y.S.2d 688f 
276 App.Div. 922. 

87. N.Y.—Buchholtss v. Florida East 
Coast K. €o., 69 N.Y.S» 682, 59 App. 
Div. 566. 

88. Alaska.—Graff v. Town of Se- 
W8Td, 9 Alaska 226. 

50 O.J. p 694 note 2. 

Proper party 

On spocfal appearance to quash 
Service of summons, court was llmlt- 
ed to a consideration o^f Service 
made, and could not determine 
whether defendant making appear¬ 
ance had an Interest in the cause or 
that he was not a proper party de¬ 
fendant.—Graff V. Town of Soward, 
supra. 

89. U.S.—Thompson v. Termlnal 
iShares, 1 C.C.A.M 0 ., 89 F.2d 652, cer¬ 
tiorari denlod Guaranty Trust Co. 
of New York v. Thompson, 68 S. 
Ct. 121, 302 U.S. 785, 82 L.Bd. 608 
—Appalachian Electric Power Co. 
V. Smith, D.C.V8U, 4 P.Supp. 3. 

60 C.J. p 594 note 3. 

Where suffldeiLoy not attacked 

On defendanfs appUeation to set 
aside Service of summons and com- 
plalnt on ground that Service with- 
out the state was unauthorized and 
InefCectual, complaint would be 
deemed to state good causes of ac¬ 
tion for .purposes of the appllcation. 


where sufllclency of causes of action 
was not attacked.—Bngel v. Engel, 
22 N‘.Y.S.2d 446. 

90. La.—^Eastman v. Bonton, 167 So. 

169, 184 Da. 620. 

Wash,—Bmbreo v. McLennan, 62 P. 

241, 18 Wash. 661. 

ZSxlstenoe of defense 

(1) Whether defendant had a de¬ 
fense to plaintiffs allogod cause of 
action was Irrclovant to consldera- 
tlon of dofendant's motion to quash 
Service of alias summons on ground 
that It had not been served wlthln 
statutory perlod of llmitation for 
brlnging action or withln the sixty 
days’ saving poriod for issuanco of 

[alias summons.—^Templeman v. Hos- 
, ter, 20 216, 65 Ohlo App. 62. 

(2) AflBortlon that husband had 
obtalnod an absolute divorce from 
wlfe prior to Instltutlon of hor ac¬ 
tion for allmony wilhout divorce was 
a mattor of dofonso and was Irrelo- 
vant on motion to quash servlco of 
summons made on the ground that 
husband, at time of Service, was 
Immune from process.-r-Hare v. 
Hare, 46 S.B.2d 840, 228 N.C. 740. 

Estoppel 

Contention that plaintiff, In offect, 
was estopped from prosecutlng suit, 
was held to relate to merits, not de- 
terminable on motion to quash Serv¬ 
ice of process.—^Appalachian Electric 
Power Co. v. Smith, D.C.Va., 4 F. 
Supp. 8. * 

Strength of position 

It has been held, however, that 
motion to vacate Service on ground 
court has not thereby secured juris- 
diction of person of defendemt com- 
pany required inquiry whether 
str^ngth of defendant^s posltlon war- 
ranted granting of motion If other- 
wlse appropriate.—Goetz v. Interlake 
S. S. Co., D.C.N.Y., 47 F.2d 768, 
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91. N.Y.—Mabon v. Ongley Electrio 
Co., 48 N.Y.S. 973, 24 App.Div. 60. 

92. Cal.—Jardlne v. 'Superior Court 
of Los Angelos County, App., 293 
P. 117, supersedod in part on other 
grounds Jardlne v. Superior Court 
in and for Los Angeles County, 2 
P.2d 760, 213 Cal. 301, 79 A.L.R. 
201, appeal dismlssod Jardlne v. 
Superior Court of Stato of Callfor- 
nia in and for Los Angelos County, 
62 S.Ct 107, 284 U.S. 592, 76 L.EdL 
510. 

93. Cal,—^Fuller v. Llndonbaum, 84 
P.2d 166, 29 Cal.App.2d 227. 

94. U.S.—^Flndlay v. Florida East 
Coast By. Co., D.UFla., 8 F.Supp. 
803, afllrmod, C.C.A, 08 F.2d 640, 
certiorari donlcd 64 S.Ct. 629, 292 

U. S, 623, 78 L.Ed. 1478, 

B&trles on dooket and Journal 

In passJng on a motion to quash 
an alias summons on Jurlsdictlonal 
grounds, the court has the duty of 
considering ali entrios on Ita docket 
and Journal reflectlng the Jurlsdic- 
tlon of the court over defendant, In¬ 
oi uding entrles Involved on the hear- 
ing of a motion to quash the flrst 
Service of summons.—Carr v. Marlon 
Masonlc Tomple Co., 87 N.E.2d 974, 
67 Ohlo App. 621. 

95. Ohlo.—Great Lakes Stages v. 
Laing, 174 N.E. 784, 38 Ohlo App. 
84, aihrmed 175 N.E. 698, 123 Ohlo 
St. 378. 

96. U.S.—^Metropolitan Life Ins. Oo. 

V. Skov, D.C.Or., 46 F.Supp. 140. 
N.Y.—Urquhart v. Urquhart, 67 N.Y. 

S.2d 734, 185 Misc. 916, afflrmed 69 
N.Y.S.2d 921, 270 App.Div. 769. 

97. N.Y.—Ultramar Co. v. Minertis 

Separatlon, 212 N.Y.S. 245, 126 

Mlsc. 208,. reversed .on other 
grounds 198 N.Y.S. 749, 204 ikpp. 
Dlv. 796, reversed on other grounds 
142 N.B. 319, 236 N.Y. 647. 
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•dictions where the sherifFs return is conclusivc 
'between the parties, the court will look only to the 
face o£ the return on a motion to set aside the re¬ 
turn or the Service,®8 except as to those matters 
respecting which the return is not conclusive.®® 
In other jurisdictions, however, the plea may con- 
tradict the sherifFs return.^ 

Service by publication. On a motion to vacate an 
order for publication, in jurisdictions where the 
disclosure of a cause of action is a prerequisite 
to Service by publication, as discussed supra § 64, 
the complaint is not to be judged with the same 
measure of severity which would be applied on a 
demurrer or motion directly attacking its form or 
sufficiency;^ it is sufficient if from ali of its alle- 
gations there can be gathered those which set forth 
the substance of a cause of action sufficient to sus- 
tain in that respect the order of publication which 
was made,® and every well pleaded allegation of 
fact therein stands admitted.'* According to some 
decisions, however, a motion to quash Service of 
summons by publication is determinable solely on 
the basis of sufficiency of the affidavit for Service 
by publication, without regard to the sufficiency of 
the petition to state a cause of action.® On such 
a motion, the court will not pass on the question 
of defendant’s ownership of property on which 
an attachment was levied as a basis for obtaining 
jurisdiction of defendant by Service of summons 
by publication, where defendant denied such own¬ 
ership, but the issue may be raised- by answer to be 
determined at the trial on the merits.® 


c. Evidence or Proof 

Uniess the case Is one In which prejudice to defend- 
ant is presumed, such prejudice must be shown In or¬ 
der to have service set aside. A return will be set aside 
only on ciear and satisfactory evidence. 

On the hearing of objections to defects and ir- 
regularities in process, general rules of evidence 
or proof apply,*^ as with respect to presumptions® 
and burden of proof.® On the hearing of the mo¬ 
tion to quash, every presumption must be indulged 
in favor of the order for service df summons .by 
publication.1® Uniess the case is one in which 
prejudice to defendant is presumed, such prejudice 
must be shown in order to have service set aside.ii 
The showing of the moving party must be such as 
to negative existence of circumstances which would 
render the service valid,l® and it has been held 
that, in order to avail himself of the technical ob- 
jection that the summons gave only plaintiff*s ini- 
tials, defendant should make a shpwing as to plain- 
tiff^s true name.^® Since a motion to quash sub- 
stituted Service of process on the secretary of state 
challenges the courfs jurisdiction, plaintiff has 
the burden of establishing by competent evidence 
ali facts essential to jurisdiction, including non- 
residence of defendant.^* 

Parol evidence is admissible to show the receipt 
of Service,1® or to show that the writ, at the time 
of Service, was void.^® It is improper, however, 
to hear evidence on a motion presenting solely a 
question of law^^ determinable from the facts ou 
record.l® Where no proof was offered at the 


98. iPa.—Jacobs ▼. People's Electric, 
etc., Co., 21 Pa.Co. 492, 

50 C.J. p 694 note 9. 

99. P€L—^Pulton. V. Commerclal 
Travelere’ Mut. Accident Assoc., 
33 A. 824, 172 Pa. 117. 

50 C.X p 594 note 10. 

1. Hl.—Albers v. Bramberg, 82 IT.B. 
2d 362, 308 Ill.App. 468. 

50 C.J. p 594 note 11. 

2. N.T.—^Holmes v. Camp, 114 N-B. 
841, 219 N.Y. 359. 

50 C.J. .p 595 note 32. 

Disclosure of cause of action as pre- 
requisite to service by publication 
see supra S 64. 

3. N.T.—^Holmes v. Camp, 114 N.E. 
841, 219 N.Y. 359. 

4k. N.Y.—Grant v. Cobre Grande 
Copper Co.. 111 N.Y.S. 886, 126 
App.Dlv. 750, reversed on otber 
STOunds 86 N.E. 34, 193 N.Y. 306. 

B, Ohlo.—Oldroyd v. Willis, 194 N. 
SL 610, 48 Ohio App. 560. 

N.Y.—Dalinda v. Abeggr, 29 N.Y. 
S.2d 5^ 177 Misc. 265, affirmed 80 
N.Y.k2d 816, 262 App.X>iv. 999. 


7. S.C.—St. Clalr v. St, Clair, 178 
S.E. 493, 176 S.C. 83. 

8. Mo.—^Yates v, Casteel, 49 S.W.2d 
68, 329 Mo. 1101. 

50 C.J. p 594 note 16 [a]. 

Besldence 

In personal action by summons 
asrainst singule defendant, court, in 
determiningr motion to quash sum¬ 
mons and return, would presume 
that defendant was resident of state 
and county of venue.—^Yates v. Ca¬ 
steel, supra. 

Ja absence of evidence on motion 
to quash sherlfC^s return presumption 
is that evidence sustained finding 
agent served was c 9 rporation*s chief 
offlcer wlthin county.—^Kentucky 
Central Division of Texas-Louislana 
Power Co. v. Furvis, 46 S.W.2d 1065, 
242 Ky. 565. 

9. 111,—Zazove V, Wilson, 80 N.E.2d 
101, 334 nijVpp. 694. 

Facts denied in affidavit 
On defendant*s motion to quash 
Service of notice of attomeys» lien 
and copy of petition, the burden was 
on plaintiifs to establish facts essen-, 
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tial to a valid service which were de¬ 
nied in affidavit supporting motion to 
quash.—^Zazove v. Wilson, supra. 

10. N.Y,—Rlch V. St. John, 199 N.Y. 
S. 149, 205, App.Div. 24. 

50 C.J. p 591 note 51. 

11. S.C.—Lark v. Chappell, 12 S.C.L. 
566. 

12. Mont—State ex rei. Qallagher 

V. District Court of SIxth Judlctal 
Dlst. in and for Gallatin County, 
114 P.2d 1047, 112 Mont. 263. 

N.Y.—Matter of Rowley, 186 N.Y.S. 
656, 114 Mlsc. 875. 

13. S.D.—Newton v. McGee, 140 N. 

W, 262, 31 S.D. 216. 

14. Colo.—Carlson v. District Court 
of City and County of Denver, 180 
P.2d 525, 116 Colo. 330. 

15. Cal.—^Langley v. Zurlch General 
Accident & Llability Ins. Co., 25 
P.2d 418, 219 Cal. 101. 

16. Ind.—Pope v. Anthony, 6 Bladkf. 

212 . 

17. Mo.—^McCafEerty v. Clay, App., 
18 S.W.2d 669. 

18. Mo.—^McCaflCerty v. Clay, supra. 
50 C.J. p 594 note 18. 
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time the motion was heard, thereaftcr, on trial 
of the case on its merits, cvidence in support of 
the motion is inadmissible>® Uncontrovertcd facts 
recited in the motion to quash will be takcn as 
true.20 A motion to vacate Service, being in the 
nature of a dcmurrer, admits the facts allcged in 
the complaint.2^ 

General rules of cvidence apply with rcspcct to 
the wcight and sufficiency of cvidence as to the 
validity of Service gcncrally,22 ^nd as to the proof 
of particular matters arising in a procccding to 
quash or set aside process or service.23 The rcturn 
will be set aside only on ciear and satisfactory cvi¬ 
dence, and, where plaintiff^s action will bc barred 
by limitation if the Service is set aside, the court 
should bc clearly satisfied that the scrvicc was in- 
sufficient before vacating it,26 and it should not 
decide the question solcly on affidavits.^® 

On trial of traverse of reiuni, On the trial of 
a traverse to a rcturn of scrvicc, the fact that the 
traverse is filed within the proper time must be 


proved.27 On such trial, the retum is to be taken 
as more than merely prima facie true,28 and, in 
order to justify finding against it, the evidence 
must be the strongest that the nature of the case 
will permit,29 and must show that the entry of Serv¬ 
ice is falsc.30 When a return of personal servicc 
'is traversed, proof of Service by leaving a copy 
at defendanfs residence will not avail plaintiff.^i 

d. Judgment or Decision 

Where supported by affidavite, In the absence of an- 
swering affidavita, a motion to quash or set aside process 
or Service should be granted, but, when the movant falis 
to establish his case, the court should refuse to quash. 
The court may reconsider Its ruling, set aside the order, 
and enter a contrary one at any time before final Judg- 
ment. 

Where supported by affidavits, in the absence of 
answcring affidavits, a motion to quash or set aside 
process or Service should be granted,22 but, when 
movant fails to establish his case, the court should 
refuse to quash.33 Although a person other than 
the nioving party is named in the summons as 


19. Okl.—-STicrrlH v. Renfrow, 250 
P. 615, 120 Okl. 89. 

80. Okl.—Wilkinson v. Whltworth, 
36 P.2d D32, 109 Okl. 286. 

AtOLdavlts accompanying motion to 
quash Service, In absence of counter 
aihdavlts, are accepted as true. 
lowa,—^Burnham Mf«. .Co. v, Quoen 
■Stove Works of Albert Lea, Minn., 
241 N.W. 406, 214 lowa 112. 

Okl.—^Kansaa, Oklahoma & Gulf Ry. 
Co. V. Horath, 118 P.2d 660. 189 
Okl. 555. 

21 . U-S.—^Knlckerbocker Fuol Co. v. 
Mellon, D.C.N.T., 18 P.2d 128, af- 
flrmed, C.C.A., 22 P.2d 600, certio¬ 
rari denled 48 S.Ct. 320, 276 U.S. 
626, 72 L.Bd. 738. 

88 . Evidence held snfQlolent 

To Show valid Service generally. 
Cal.—^Lanffley v. Zurlch General Ac¬ 
cident & Liability Ins. Co., 26 P.2d 
418, 219 Cal. 101—Vall v. Jones, 
287 P. 99, 209 Cal. 251. 

Qa.—Carroll v. Celanese Corp. of 
America, 54 S.E.2d 221, 205 Ga. 493, 
certiorari denled 70 S.Ct. 346, 338 

U.S. 937, 94 L.Bd. - 

S.C .—Mclnnls v. Caulk, 180 S.B. 340, 
176 S.C. 390-HSt. Olalr v. St. Clalr, 
178 S.B. 493, 176 S.C. 83. 

83. XJ.S.—^Hensley v. Green, D.C.S. 
C., 36 P.Supp. 671. 

N.T.—Wendel v. Hoffiman, 18 N.T.S. 
2d 96, 268 APp.Div. 1084, 269 App. 
Div. 782, appeal dismissed 29 N.B. 
2d 664, 284 N.T. 688, and 87 N.B.2d 
69, 286 N.T. 691. 

Utah.—Thomas v. District Court of 
Thlrd Judicial Dist. In and for Salt 
Lake County, 171 P.2d 667, 110 
.Utah 246. f ' 

60 C.J. p 594 note 16 [b}.. ^ 


Eefendanfs admlssion that papers 
had becn servod on him, after sum¬ 
mons and complalnt had been left by 
sherlJtt at the homo of ono of defend¬ 
ant’» f Honda, If such homo was not 
defendanfs place of usual abode, 
was not evidence that defendant re- 
coJved papers in duo process.—Mur- 
tha V. OlBon, 21 N.W.2d 607, 221 
Minn. 240. 

Evidence held snAioient 
U.S.—Tope V, Seal, C.C.A,Pa., 98 F. 
2d 648. 

Cal.—Thorndyke v. Jenkins, 142 P,2d 
348, 61 Cal.App.2d 110. 

Pia.—^Kennody v. Seville Holdingr Co., 
169 So. 860, 126 l^la. 416. 

Minn.—^Lee v. Skrukrud, 42 N.W.2d 
544, 

N.J.—peder v. Bodner, 28 A.2d 639, 
129 N.J.Law 173. 

N.T.—^Amon V. Moroschi, 78 N.B.2d 
716, 296 N.T. 395. 

Evidence held insnAlolent 
111.—Mahler v. Segel, 76 N.B.2d 796, 
838 I11.APP. 138. 

Minn.—^Murtha v. Olson, 21 N.W.2d 
607, 221 Minn. 240. 

Mo.—^Pfoiifer v, Schee, App., 107 S. 
W.2d 170. 

Mont.—6tate ex rei. Gallaffher v. 
District Court of Slxth Judicial 
Dist. in and for Gallatln County, 
114 P.2d 1047, 112 Mont. 268. 

N.J.—^Vredenburffh v. Weldmann, 183 
A. 459, 14 N.J.Mlsc. 286. 

60 O.J. p 694 note 16 [c]. 

84. 111.—^Mamik v. Cq^ack, 148 N.B. 
42, 817 111. 862. 

60 C.J. ip 696 note 24. ' ' 

85. N.T.—Wolskl v. Booth. 167 N.T. 
6 . 294, 93 Misc. 651. 
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Exandulent agrreexnent 

In action for Injuries to one struck 
by automobile drlven by defendant, 
who defrauded authoritJes and plain- 
tifC and violated penal provlslons of 
statute by makingr collusive attompt 
with passenger in automobile to de- 
feat Justloe through fraudulont 
agreement to take care of paasengor 
if he said that he was drlver of au¬ 
tomobile, with resuit that action was 
arst brought against passenger and 
summons was not served on roal 
drivor untll conctusion of his tostl- 
mony in such action, whlch was not 
tHed untll statute of limitations had 
apparently run as against hlm, mo¬ 
tion to set aside such Service must 
be denled.—Baskerville v. Kofsky, 18 
A.2d 562, 18 N.J.Mlsc. 825. 

26. N.T.—Oullford v. Brody. 262 N. 
T.S. 722, 237 App.DlV. 726. 

87. Ga.—Cochran v. Whltworth, 94 
S.B. 609, 21 Ga.App. 406. 

50 C.J. p 649 note 90. 

88 . Ga.—-Cochran v. Whltworth, su¬ 
pra. 

89. Ga.—Cochran v. Whltworth, su¬ 
pra. 

30. Ga.-—Cochran v. Whltworth, su¬ 
pra. 

31. Ga.—^Ambrose v. Barber, 79 S.B. 
1186, 13 Ga.App. 788. 

38 . N.T.—Colllns T. Grey, 204 N.T. 
S. 210, 123 Miec: 227. 

33. AJaska.—Gralf v. Town- of Sa- 
> ward, 9 Alaska 226. 

Bla.—Housey v. Rutter, 166 So. j668, 
128 Pia. 156. , 

ICy.—^Kentucky Central Dlvlslpn of 
• Texas-Loulslana Power Co. v. Pur- 
yia, .46 S.W.2d lOSjSr 248, Ky. 566. 
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defendant, the motion will be denied where plaintiff, 
shows that the movin^ party was the individual 
sought to be served.34 If the motion is not pressed, 
it will be denied.35 Permitting an amendment so 
as to avoid the objection raised is virtually to over¬ 
nile the motion.^® 

The relief granted in case of defective Service 
should be the setting aside of the Service, not the 
dismissal of the action.37 ^phe proper form of 
judgment on quashing the writ and retum on mo¬ 
tion is simply “writ quashed,”38 and it has been 
held that, the retum having been quashed for Serv¬ 
ice less than ten days before return day, the case 
is properly remanded to rules.39 An adverse rtiling 
by the court on the request of a defendant to en- 
ter a special appearance to« test the validity of 
constructive Service and its ruling that such Serv¬ 
ice was good is in effect an adjudication of the 
validity of the Service and it does not transfer the 
Service into one personal in character and on which 
a personal judgment could be entered^O Under 
some rules of court, the trial court’s denial of de- 
fendant's motion to quash Service of summons is 
without prejudice to his right to appear and plead^i 
In a proper case the court may, at plaintifFs ex¬ 
pense, compel attendance of the person making the 
retura.’*^ 

Rehearing; review. Since a court order, sus- 


taining or overruHng a motion to quash the Serv¬ 
ice of summons,43 or the return on a summons,44 
is interlocutory and not appealable, the court may 
reconsider its ruling, set aside the order, and en- 
ter a contrary one at any time before final judg¬ 
ment. So, where defendant moved to vacate Serv¬ 
ice of summons, but was denied the opportunity 
of meeting answering afiidavits, he may apply for 
a rehearing.^s Where a motion to set aside Serv¬ 
ice is sustained, and a motion for rehearing is filed, 
the court, by continuing hcaring of that motion to 
the next term, may preserve jurisdiction to cor- 
rect an error in its earlier ruling.^® Where the 
question whether defendant had been legally served 
with process was determkied on conflicting evi- 
dence on a motion to vacate the Service, affidavit 
of Service, and the default entry, the question is 
not reviewable on a subsequcnt motion under stat¬ 
ute to vacate a default judgment and permit defend¬ 
ant to answer.^*^ 

On travcrse of return, Issues of fact raised by 
a traverse to a return should be disposed of at the 
trial.‘is Where there is no issue of fact, it is not 
error to direct a verdict on the travcrse of the re¬ 
turn of service*^^ So, where an affidavit of ille- 
gality to a return of Service did not make the offi- 
cer a party, and the travcrse was not filed prior 
to the illegality proceedings, a verdict was properly 
directed against the affidavit^® The traverse to 


Md.—^Bricklayera*, Masoas’ & Plaa- 
terers’ International Union of 
America v. Seymour RufC & Sons, 
154 A. 62, 160 Md. 483, 83 A.L.H. 
448. 

JNT.T.—Smitli v. Flemingr, 279 N.T.S. 
516, 244 App.Div. 843—Youngentob 
V. Luongro, 249 N.Y.S. 415. 139 Mlsc. 
840. 

Okl.—Cornelius v. Jackson, 209 P.2d 
166, 201 Okl. 667, appeal dismissed 
69 S.Ct. 412, 836 U.S. 906. 93 L.Bd. 
440. 

'Pa.—^Pearsall v. Pazor, 61 Pa.Dist. & 
Co. 669—^PavlofiC v. Clark-Kehoe 
Chevrolet, Inc., 24 Pa.Dist. & Co. 
374. 16 Lehlgh Co.L-J. 296—Harr v. 
Haydock, Com.Pl., 64 Montg.Co. 
333. 

50 C.J. p 594 note 98. 

Opportunity to defend 

Afiddavit for notice hy publication 
to nonresldent defendant statlng 
tliat defendant ■was nonresldent, and 
that plaintiff could not procure Serv¬ 
ice of summons on such defendant 
withln state by use of due diligence 
authorized inference that defendant 
was not withln state at time of ftling 
and Issuance of notice and justlded 
denial of motion to auash affidavit 
and Service of notice where defend¬ 
ant appeared in response thereto. 
was afCorded opportunity to orlginal- 


ly defend action, and did not deny 
truthfulness of positive and inferen¬ 
tia! averments of affidavit.—Yount v. 
Bank of Commerce, 44 P.2d 874, 172 
Okl. 66. 

34. N.Y.—^Lederer Amusement Co. 
V. Pollard, 76 Isr.Y.S. 619, 71 App. 
Div. 36—Sherwood v. Artlstlc Mar- 
ble Co.. 126 N.Y.S. 666. 

35. U.S.—^Boss V. Irvine, D.C.Wash., 
28 F.Supp. 983. 

36. IU.—Shepard v. Ogden, 3 111. 
267. 

37. N.Y.—^Beacon v. Rogers, 29 N.Y. 
S. 507, 79 Hun 220—Metcalf v. 

. Clark, 41 Barb. 45. 

38. Md.—^Minch, eta, Co. v. Cram, 
110 A. 204, 136 Md. 122. 

39. Va.—^Norfolk, etc., Co. v. Carter, 
22 e.B. 617, 91 Va. 687. 

40. Wyo.—^Kimbel v. Osborn, 156 P. 
2d 279, 61 Wyo. 89. 158 A.L.R. 1079. 

41. Mioh,—^Reaume & Silloway v. 
Tetzlaff. 23 ]Sr.W.2d 219, 316 Mlch. 
95. 

42. Va.—^Alsop Motor Corp. v. Par¬ 
ker, 123 S.E. 360, 138 Va. 698.. 

50 C.J. p 695 note 29. 

43. Ohio.—Carr v. Marlon Masonlc 
Temple Co., 37 N.B.2d 974, 67 Ohio 
App. 521. 


Basis 

Where motion to quash Service of 
summons was not based on ground 
that defendant was not amenable to 
process, but on ground that sum¬ 
mons was not served and that it was 
not properly served,' and ordep sus- 
talning motion did not dlsmiss peti- 
tion, the order was not a “flnal or¬ 
der," but merely an "interlocutory 
order" which court had Jurisdiction 
to change at any time during pen- 
dency of the cause.—Carr v. Marlon 
Masonic Temple Co., supra. 

44. Ky.—Bastian Bros. Co. v. Field, 
134 S.W.2d 648, 280 Ky. 727. 

46. N.Y.—Girardon v. Angelone, 264 
N.Y.S. 657, 234 App.Div. 361, ap¬ 
peal dismissed 182 N.E. 183, 269 N. 
Y. 666. 

46. KAn.—^Dye v. Denver, etc., R. 
Co., 168 P. 1087, 101 Kan. 666. 

47. Cal,—^Rlskin v. Towers, 148 P.2d 
611, 24 Cal.2d 274, 163 A.L.R. 442. 

48. Ga.—Miller v. Mlller, 27 S.E.2d 
242, 70 Ga.App. 1. 

50 C.J. p 596 note 40. 

49. Ga.—^Robertson v. Byrne, 93 S. 
E. 896, 147 Ga. 329. 

50. Ga.—^Hamilton v. Chitwood, 140 
•S.E. 618, 37 aa.App. 393. 
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the return of Service of a petition and process will 
be overruled where the only discrepancy between 
the copies served and the original was the omis- 
sion, from the copy of the petition, of address to 
the proper court.si So the traverse will be stricken 
where it shows on its face that Service was com¬ 
plete except that the copy of the petition served 
was not apparently signed by couiisel for plain- 
tiff.62 

e. Op«ftation and Effect of Buling 

An order vacatfng service of summons and dlsmlss- 
ing an action puts an end to the Utigation without a 
Judfciai investigatlon of the merite. 

An order vacating Service of summons and dis- 
missing an action puts an end to litigation without 
a judicial investigation of the mcrits;53 and the 
effect of granting a motion to quash Service is to 
declare the service vpid and not to dismiss the 
complaint.®^ On the writ bcing quashecl, the 
case stands as if no writ had becn issucd.f»^ Where 
one of two defendants pleads the gcneral issue, 
but the other pleads in abatement because of de- 
fects in the writ, on sustaining the plea in abate- 
ruent the suit should bc abated as to onc and re- 
tained as to the other.®® Under some statutes it 
is provided that, where an action abates by rcason 
of an insilfficient service or return duc to the dc- 
fault or ncglect of the ofSccr, a ncw action may 
be begun at any time within a specificd period.®*^ 

§ 113. Time for Objections, Waiver, and 
Cure 

a. In gcneral 

b. Waiver 


c. Laches and estoppel 

d. Cure 

a. In General 

Objections to defects In process or service may and 
should be taken wlthin the time, if any, fixed by statute 
or court rule, or, in the absence of such provision, as 
eariy as possibie before the taking of steps relating to 
the merits of the case; but such restrictions as to time 
for objection do not apply to substantiai defects which 
rendor the writ or the service void. 

Objections to defects in process or service may 
and should be taken within the time, if any, fixed 
by statute or court rule,®® and it is frequently held, 
often in conformity with a statute or court rule, 
that objections must be taken not later than the 
first term on a designated day thereof.®® A motion 
to quash a writ for a cause which may be taken 
advantage of by a plea in abatement must, in gen- 
cral, bc made within the time limited for filing a 
plea in abatement.®® Independent of any statute, 
objections to defects in process or service should 
bc made as carly as possibie or in the first in- 
stancc,®^ and the failure to interpose a timcly ob¬ 
jection may preci ude the assertion of the dcfcct 
on the theory of waiver, estoppel, or lachcs, as dis- 
cussed infra subdivisions b and c of this sectioii. 
Inasmuch as a gcneral appearancc ordinarily waives 
ali defects and irrcgularitics in the process, Serv¬ 
ice, or return, as discussed in Appcaranccs^g 17, a 
party who wishcs to raise any question as to these 
matters must do so at a preliminary stage, before 
taking any steps relating to the merits of the case,®® 
altliough, until a voluntary appearance, defendant 
may attack the validity of process or service.®® It 
has becn held, howcvcr, that these restrictions as 
to time for objection do not apply to substantiai 


51. Ga.—^Byrom Nat. Bank v. By- 
romvllle, 88 S.E3. 932, 145 Go. 194. 

52. Ga.—^Brooke v. Lowry Nat 
Bank, 81 S.E. 228, 141 Ga. 493. 

53. N.Y.—^Kleppor v. Canadlon Pac. 
Ry. Co., 85 N.T.S.2d 268, 193 Mlsc. 
808. 

64. S.C.—Thompson v. Quoen City 
Coach Co., 168 S.E. 693, 169 S.C. 
231. 

65. Ark.—Bird v. Mathis, 6 Ark. 
379. 

50 C.J. p 595 note 46. 

56. Mlss.—Fostor v. Collins, 13 
Mlss. 259. 

67. Mlch.—^Ricaby v. Gentle, 80 N. 

W. 1093, 122 Mlch. 336. 

50 G.J. p 595 note 48. 

58. 111.—^Umbrigrht v. Czajkowskl, 46 
N.E.2d 104, 316 Ill.App. 444. 

Pa.—^Ensminger v. Jones, Com.Pl., 
68 Dauph.Co. 68—Bandlsh v. Bor- 
ough of Prlngle, Com.Pl., 37 Luz. 
Leg.Reg. 389. 


69. Ga.—^Sponce v. Manufacturers' 
FInanoe Accoptance Corporation. 
170 S.E. 633, 47 Ga.App. 366. 

50 C.J. p 695 note 50. 

60, Me.—Shorey v, Hussey, 82 Me. 
679. 

50 C.J. p 696 note 58. 

61. Ga,—Beall v. Blake, 13 Ga. 217, 
68 Am.D. 613—Cherry v. MeCutoh- 
en, 23 S.E.2d 587, 68 Ga.App. 682. 

Seasonably ralsed 
Matters Involvlng Irregularities of 
process must be seasonably ralsed.— 
McClees v. Grand International 
Brothorhood of Locomotive Engl- 
neers, 18 N.E.2d 812, 59 Ohlo App. 
477. 

On. or before retom day of writ 
An appUcatlon to set alslde Serv¬ 
ice of process may bo made on or at 
any time before the return day of 
the writ iprovlded no other step has 
been taken In the case, and provided 
the position of the parties has not 
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changod meanwhile.—^AlliSon v. Alll- 
son, 46 Pa.X)lst de Oo. 408, 53 Montg. 
Co. 311. 

Motion held not prematnre 
Motion to guash attempted service 
of process on nonresldent was held 
not prematuro, as against contention 
that nonresldent mlght yot be serv¬ 
ed .—Bx parte Cullinan, 139 So. 266, 
224 Ala. 263, 81 A.I 1 .R. 160. 

62. Ga.—Beall v. Blake, 13 Oa. 217, 
68 Am.D. 613—Cherry v. McCutch- 
en, 23 S.E.2d 587, 68 Ga.App. 682. 

Ky.—Smlth v. Wolls. 112 S.W.2d 49, 
271 Ky. 373. 

Mass.—Co-hn v. Carllsle, 87 N.E.2d 
260, 310 Mass. 126. 

N.C.—Town of Asheboro v. Miller, 17 
S.B.2d 106, 220 N.C. 298. 

W.Va.—^Morris v. Calhoun, 196 S.B. 

341, 119 W.Va, 608. 

50 C.J. P 696 note 67. 

63. Mo.—^Benas v. Phillips Plpe Line 
Co., App., 47 S.W.2d 170. 
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defects which render the writ or the Service void,®** 
and that, where Service of summons is void, the 
question may be raised ’by motion to quash at any^ 
time, even after entry of appearance in the caus^.®5 
Any objection to the omission of a prayer for proc- 
ess, and to the failure to attach process, should 
precede an attack as to service.®® 

ContradicHon of return, A rettim of a sheriff on 
the summons, where the retum is in harmony with 
the findings of the court in its judgment that de¬ 
fendant was duly served, cannot be contradicted 
after the tcrm of court has ended in which judg¬ 
ment was rendered,®7 unless a false retum has been 
procured by plaintifFs fraud.^* 

b. Waiver 

Generally, defendant may walva eertain defects cr 
irregularities In process or servIce, as by failure to as- 
sert the defect or Irregularity by a timely and appro- 
prlate plea or motion, /or by participating fn the triai 
on the merita of the case; but, where the defect In the 
process or servlce is so substantiai as to render the 
process or servlce vold» It cannot be cured by waiver, 
consent, or agreement. 


As a general rule, defendant may waive eertain 
defects or irregularities in process or Service,®® and 
accordingly, where process is not in substantiai 
compliance with statutory requirements, although 
not prohibited by law, the defect may be waived 
so as to give the triai court jurisdictio-».'^®' It has 
been held, however, that a void process cannot be 
revived by waiver,that, where compliance with 
statutory provisions as to process is necessary to 
confer jurisdiction on the court, such compliance 
may not ordinarily be waived,and that, where 
eertain process is prohibited by law, the defect in 
such process cannot be cured by waiver, consent,, 
or agreement.'^® Waiver by one defendant does 
not operate as a waiver by other defendants;'^^ 
neither does waiver of Service of summons in one 
court constitute waiver of Service in another 
court.*^® 

A failure to assert a defect or irregularity by a 
timely and appropriate plea or motion is usually 
regarded as a waiver.*^® Defects in process or 
Service may also be waived by defendant^s partici- 


Mo.—'Henneke v. fitrack, App., 
^'101 S.W.2d 743. 

W.Va.—^Morris v. Calhoun, 196 S.E3. 

341, 119 W.Va. 603. 

60 C.J. p 596 note 64. 

Befanlt Jndgment 
Where judgment was entered by 
default wlthout valld Service of sum¬ 
mons on ‘defendant, question of triai 
court's jurisdiction could be raised 
at any time, by proper appllcation, 
unless it had been waived by gen- 
eral^appear^ce.—State Tax C5om- 
xnls^LozTV. Larsen, 110 P.2d 668, 100 
Utah 103. 

Extaraterrltorial servlce 

A defendant should be permitted 
to appear specially and to move, even 
after expiration of the time allowed 
for filing motion to vacate sexvlce 
of summons, to have an extraterri- 
torlal Service declared a nullity.— 
Maloney v. Ferguson, 60 N.T.S.2d 
937, 182 Mlsc. 564. 

65. Ohio.—Campbell v. Johnson, 79 
N.B-M 147, 83 Ohlo App. 225, fol- 
lowed in Campbell v. Duncan, 81 
N.B.2d 238. 

66. Qa.—^Harrison v. Lovett, 31 S.E. 
2d 799, 198 Ga. 466. 

67. Del.—Smulski v. H. Felnberg 
Furniture Co., 193 A- 686, 8 W.W. 
Harr, 451. 

IU.—Chapman v. North American 
Ins. Co., 126 N.E. 732, 292 m. 147 
—Albert Plck Co. v. Valos, 64 N.E. 
^d 319, 327 ni.App. 404—Adams v. 
Butihan, 264 IlLApp. 378. 

68. 111.—^Travelers Ins. Co. v. Wag- 
nier, 279 Ill.App’ 13. 

69h’ 'Fla.r^Mabs6n v. Mabson, 140 So. 
801, 104 Fla. 462. 


Ga.—Fields v. Plelds, 47 •S.E.2d 640, 
203 Ga. 661. 

N.J.—^Beebe v. George B. Beebe Co., 
46 A 168, 64 N.J.Law 497—Shep- 
pard V. Philadelphia Record Co., 
49 A.2d 33, 24 N.J.Mlsc. 310. 
W.Va.—Morris v. Calhoun, 196 aE. 
341. 119 W.Va. 603-^tate ex rei. 
Doddrldge County Court v. Dod- 
dridge County Bank, 182 S.E. 884, 
116 W.Va. 683. 

Waiver: 

Of issuance of process generally 
see supra 9 2. , 

Of Service of process generally see 
supra § 25. 

Gbmareq appefwiftie as waiver of de¬ 
fects in process or Service see Ap- 
pearances 5 17 c. 

Waiver of rlght to urge abatement 
because of defects In issue or serv¬ 
lce of process see Abatement and 
Revival § 193 c (2) (a). 

Waiver held not shown 
U.S.—Mecke v. Valley Town Mlneral 
Co., CjC.N,C., 89'P. 114., 

Ga.—W. 'T. Rawleigh Co. v, Green- 
Way, 26 S.E.2d 458, 69 Ga.App. 690. 

70. Vt.—Howe V, liisbon Sav. Bank 
& Trust Co., 14 A.2d 3, 111 Vt. 201. 

71. Ga.—^Mendel v. Mendel, 44 S.E. 
2d 267, 202 Ga 676—Wallace & 
Wallls v. Kent, 83 S.E. 1100, 16 
GaA](>p. 616. 

72. Ohlo.—0'DeU v. 0'Dell, 64 N.E. 
2d 126,' 78 Ohio App. 60. 

Wrong Seal on writ was held de¬ 
fect which could not be waived by 
paa-ties, defect being Jurisdictional. 
—^Hamllton v. George, 162 A 631, 129 
Ma 474. 


73. Vt.—^Bnosburg Graln Co. v. 
Wilder, 20 A.2d 473, 112 Vt. 11— 
Howe V. Llsbon Sav, Bank & Trust 
Co., 14 A.2d 3, 111 Vt. 201. 

74. Neb.—Vian v. Hllberg, 196 N.W. 
153, 111 Neb. 232. 

60 C.J. p 698 note 90. 

75. Ohio.—Rlce v. Pike, 160 BE. 90, 
117 Ohio St 621. 

50 C.J. p 698 note 91. 

76. 111.—Callender v. Qates, 46 Ul, 
App. 374. 

Ky.—Horton v. Horton, 92 S.W.2d 
373, 263 Ky. 413. 

Ohio.—^Inman v, Radjevick, 2 Ohlo 
Supp. 179. ■ 

Pa-—Stokes v. Giarraputo & Son, 42 
PADist & Co. 697—^Knauss v. 
Latsch, Coin.Pl., 32 North-Co. 1. 
Tenn.—^Hunter v. May, 26 S.W.3d 
680, 161 Tenn. 166. 

Tex.—Rogers v. Allen, Clv.App., 80 
S.W.2d 1085. 

50 C.J. p 596 note 69—33 GJ. P 1092 
note 71. 

Joint and several obUgatlon 
Where three defendants are named 
in suit on Joint and several obliga- 
tion at common law, right to object 
to plaintifTs failure to perfect Serv¬ 
ice on one may be waived by Joining 
issue and by going to triai wlthout 
objection.—^Harrlngton v. Bowman, 
136 So. 229, 102 Fla 839, reheard 143 
So. 651, 106 Fla 86. 

Znaocurate appellation 
Real party in Interest when duly 
served with summons under Inac- 
curate appellation, must take timely 
advantage of error by appropriate 
plea; otherwlse defect is waived and 
judgment against hlm is conclu- 
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pation in the trial on the merits of plaintifPs cause 
of action/'^ by the filing of an answer,78 by giving 
a stipulation to answer judgnacnt,'^^ or by an ex- 
press agreement to consider the Service good,^® 
an agreement to submit the case to rcferecs,^^ or 
an agreement as to the time and manncr of trial .^2 
A party will be rcgarded as waiving defects in 
process or Service by moving, on othcr grounds, 
to vacate judgment,23 or coupling other objections 
with an objection to the mcthod of Service by 
not requesting a ruling on the motion to quash be- 
fore or at the time of submission of the cause,®® 
or by answering to the merits before the court 
rules on the motion;®® by permitting the proc¬ 
ess to be amended without objection;®*^ or by con- 
fessing judgment.®® 

An individual defendant, by designating an agent 
or attorney to receive Service of proccss for him, 
may waive Service on himself in person;®® and par¬ 
ties who have entered into a stipulation waiving 
trial in one court and submitted issue to another 
cannot attack jurisdiction for lack of proccss.®® A 
party waives defects in Service by applying for, 
and agrceing to, a continuance,®! but a mere cntry 
in the record that a cause was “continued by con- 
sent of parties,*' where one of several dcfcndants 


had been duly served, does not constitute a waiver 
of Service, and confer jurisdiction as to defendants 
who were not served.®® 

Waiver ordinarily is not effected, on the other 
hand, by merely obtaining an extension of time 
to answer,®® or paying part of the judgment;®4 
nor is waiver shown by demanding and accepting 
Service of a copy of the complaint while reserving 
ali rights,®® by filing motions for default against 
plaintiff for failure to plead, for judgment, and 
for a bond to prosecute,®® or by giving notice of 
motion to strike part of the complaint, which mo¬ 
tion was subsequently withdrawn.®*^ Defendanfs 
right to have defective process quashed is not lim- 
ited by the fact that he was in the court room and 
refused to answer in the case.®® Where judgment 
has been rendered, although the process or Serv¬ 
ice was fatally defective, the defect is not waived 
by moving to set aside such judgment®® or except- 
ing to it and giving notice of appeal.i Taking dep- 
ositions to bc used in the cause, while a motion to 
quash the writ is pending, is not a proceeding 
touching the merits of the case which will wave 
the motion.2 

Acccptance or acknozvledgment of Service pre- 
cludes the party from taking advantage of any dc- 


sive.—^Maloney v. Callahan, 188 N-B. 
656. 127 Ohio St. 387. 

77. 111.—Brignall v. Merkle. 28 N.B. 
2d 311. 306 Ill.App. 137. 

78. Ky.—Horton v. Horton, 92 S.W. 
2d 373. 263 Ky. 413. 

N.T.—(Joodale Real Bstate Corpora¬ 
tion V. Subridgo Holding Corpora¬ 
tion. 248 K.T.S, 246. 139 Mlsc. 209. 
acotlon for witkdrawal 
Defendant's motion for leave to 
wlthdraw his answer and appearance 
on ground that return of servico of 
citation revealed that, cltation was 
Issued on Sunday was proporly over- 
ruled. since the filing of answer was 
a *‘waiver" of any defect In citation. 
—^Erback v. Donald. Te3;.Clv.App., 
170 S.W.2d 289, error refused. 

79. U.iS.—The Acadia. D.C.N.T,, 1 F. 
Cas.No.24. Brown Adm. 73. 

Aerreement to amlcable aotion 
Agreement of successors of de- 
ceased reglstered property owner to 
amlcable action on munlcipal clalm 
was held valld waiver of statutory 
reauirement for Service on reglster¬ 
ed owner,—Roth v. Freoborn, 164 A. 
601, 309 Pa. 553. 

80. N.H.—^Burlelgh. v. Wong Sung 
Leon, 139 A. 184. 83 N.H. 116. 

60 C.J. p 691 note 70. 

81. Me.—^Hlx V. .$umner, 60 Me. 290. 

82. Tex.—^Deutschmann v. Ryan, 
Civ.App.. 148 S.W. 1140. 

72 C.J.S.—74 


83. N.M.—Mlera v. -Sammons. 248 P. 
1096. 31 N.M. 699. 

60 C.J. p 697 noto 74. 

84. . U.S.—^Lukosewlcz v, Philadel¬ 
phia Coal. etc.. Co.. D.C.N.T., 232 F. 
292. 

85. Ark.—Broken Bow First Nat 
Bank v. Horatio Bank, 266 S.W. 
881, 161 Ark. 269. 

Abanaoiunant of motlOA 
The failure to request ruling on 
motion to quash Service constltuted 
abandonment thereof.—B u s c h o w 
Lumber Co. v. Bilis, 106 S.W.2d 631, 
194 Ark. 104. 

86. La.—Winn v. Veal-Wlnn Co.’s 
Recelver, 134 So. 264, 16 Iia.App. 
323. 

60 O.J. p 697 note 78. 

87. Ga—L amb v. Tucker, 91 S.B. 66, 
146 Ga. 216. 

88. Go.—Raney v, McRae, 14 Ga. 
689, 60 Am.D. 660. 

60 C.J. p 597 note 80. 

89. N.T.—Wolski V, Booth, 167 N.T. 
S. 294, 93 Mlsc. 651. 

90. S.C.—Muldrow V. Jefloi^, 142 
S.B. 602, 144 S.C. 609. 

60 C.J. p 697 note 82. 

;9l. Ark.—^Bngleman, Inc. v. Brlscoe, 
291 S.W. 796, .172 Ark. ‘1088. 

60 C.J. p 697 note 83, 

92. Ark.—Snow v. Grace. 26 Ark. 
670. 


93. N.T.—Bell V. Good, 19 N.T.S. 
693. 

As incident to spedal appearance or 
snotlon 

Where extension of time to answer 
is merely incidontal to, or part of, 
speolal appearance or motion attack- 
ing complaint or Service thereof on 
Jurlsdlctlonal grounds, or stay of 
proceedlngs is obtained as mere in¬ 
cident to or part of such aPPearanoe, 
no ^‘waiver” of point of improper 
Service of summons results,— 
Thompson v. Mundhelm, 48 N.T.S.2d 
632, 180 Mlsc. 1002, affirmed 46 N.T. 
S.2d 412, 266 App,Dlv. lOOl. 

94. Pa.—^Musselman v* Reese, 19 
Pa.Dist 249. 

95. S.C.—Williams v. BAtcher, 78 S. 
B. 616. 95 S.C. 49. 

96. Conn.—^Flrst Bank of Cordova, 
Alaska. v. Lucchinl, 165..A. 88, 113 
Conn. 770. 

97. S.C.—Williams v. Hatcher, 78 S. 
B. 615, 96 S.C. 49. 

98. Tex.—Gllllara v. Brock, Civ. 
App., 1 S.W.2d 1114. ., 

99. N.T.—^Review, etc., Co. v. Gil- 
. breth, 120 N.T.S. 100, 66 Mlsa 603. 

1. Tex.—^Llano Impr- Co. v. Wat- 
kins, 28 S.W, 612, 4 Tex.Clv.App. 
428. 

2. Me.—Briggs v. Davls, 34 Me. 158. 
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fects or irregularities in the Service,3 but such a 
waiver cannot bind third parties;^ nor does it ap- 
ply to any de fects in the summons itself,® 

FUing of motion to dismiss. It has been held 
that a party waives objection to defects in proc- 
ess or Service by moving to dismiss for want of 
jurisdiction of the subject matter,® or by mov¬ 
ing to dismiss because plaintiff improperly named a 
resident of the county as a defendant solely to give 
Jurisdiction to serve movant in such country;^ 
but the filing of a motion to dismiss does not con¬ 
stitute a waiver of defendant's objections to Serv¬ 
ice of process, where the motion to dismiss alleged 
that the court had no jurisdiction and the court 
at the hearing permitted the substitution of a mo¬ 
tion to quash service.^ 

After objection overruled. Failure to except to 
an order overruling an objection to a defective 
summons, Service, or retum is a waiver of such 
objection.^ There is some conflict in the cases 
as to the effect of answering to the merits after 
a preliminary obj‘ection to the summons, Service, 
or return has been improperly overruled, some au- 
thorities holding that the point is not waived at least 
if an exception is taken,iO but others holding that 
the objection is always waived by so answering, 
provided the lack of jurisdiction over defendanfs 


person is not based on facts dehors the record, that 
is, on matters outside the face of the return .12 

c. Laches and Estoppel 

Unnecessary or unexcused delay or laches wlll de- 
prive defendant of the right to urge formal objections 
to process, Service, or return; and defendant, by his 
conduct, may be estopped to object that due Service was 
not made. 

As a general rule, unnecessary or unexcused de¬ 
lay or laches will deprive defendant of the right 
to urge formal objections to process, Service, or 
retum,i3 and, where formally defective process is 
personally served, or where personal Service is im¬ 
properly made, and defendant makes no appearanqe 
and enters no objection to it but lets the cause pro- 
ceed, he will not be permitted to object at a sub- 
sequent term, but will be deemed to have lost his 
right to attack the defect by his silence.^^ It has 
been held, however, that a defect which totally in- 
validates a writ or the Service thereof may be 
taken advantage of at any time regardless of fail¬ 
ure to raise objection thereto at the proper time.^S 

EstoppeL Defendant may, by his conduct, be es¬ 
topped to object that due service was not made,i6 
as where the sheriff, at defendanfs request, serves 
the writ in a manner not authorized by law.i^ Qn 
the other hand, the circumstances may be such as 


3 . Mont.—Hag-grerty v. Sherburne 
Mercantile Co., 186 P.2d 884, 120 
Mont. 386. 

60 C.J. P 697 note 66. 

STotlce of anthorlty 
Where defendants’ counsel grave 
plaintiff’s counsel wrltten notice of 
authority conferred on defendants* 
counsel by defendants to appear and 
admlt Service for them ajid further 
wrote plaintllTs counsel that defend¬ 
ants* counsel would admit service If 
plaintllX*s counsel would send sum¬ 
mons and copy of complaint to de- 
fendant*s counsel, defendant waived 
statutory manner and form of Serv¬ 
ice of summons and retum made 
thereon.—^Hagrgrerty v. Sherburne 
Mercantile Co., supra. 

4- Ga.—^American Grocery Co. v. 
Kennedy, 28 S.EI. 241, 100 Ga. 462. 

5. La.—Sexton v. Brooks, 12 La. 
696. 

60 C.J- P 597 note 68. 

6. U.S.—Shoemaker v. Merrill 
Mortuarles, D.C.Mont., 2 P.Supp 
672, appeal dlsmlssed, C.C.A., Mer¬ 
rill Mortuarles v. Shoemaker, 71 
P.2d 1012. 

7. Kan.—^Maynard r. Planters* State 
Bank. 182 P, 642, 106 Kan. 269. 

8. U.S.—^Berman v. Afflllated Enter¬ 
prises, D.C.Me.. 17 P.Supp. 305. 

9. Mo.—^Williams v. Browningr, 45 
Mo. 475. . 


la U.S.—South well V. Robertson, 
D.C.Pa., 27 P.Supp. 944. 

111.—^Ruthfleld V. Liouisvllle Puel Co., 
38 N.E.2d 832, 312 Ill.App. 416. 
Ky.—^Lincoln Nat. Life Ins. Co. v. 
Means, 96 S.W.2d 264, 264 Ky. 666, 
certiorari denled 67 S.Ct. 42, 299 U. 
S. 578, 81 L.Ed. 426. 

50 C-J. P 698 note 96. 

11. Cal.—Sears v. Starblrd, 20 P. 

647. 78 Cal. 225. 

60 C.J. P 687 note 97. 

13. Mo.—^Mertens v. McMahon, 

App., 28 S.W.2d 456. transferred, 
see 66 S.W.2d 127, 334 Mo. 175, 
93 A.L.K. 1286. 

13. Kan.—^Home Owners' Loan Cor¬ 
poration V. Clogston, 118 P.2d 668, 
164 Kan. 267. 

N.J.—^Hlrsch V. De Puy, 166 A. 720, 
11 N.J.M1SC. 600. 

50 C.J. p 698 note 1. 

After jTidgrmeii.t 

(1) Objection to process usually 
is not available after judgrment,— 
Dannenburg v. Powers, 77 P.2d 1142, 
182 Okl. 404—60 C.J. p 698 note 1 
[aj (3)—33 C.J. p 1092 note 71. 

(2) Generally, sherl£C*s return of 
summons may not be Impeached by 
oral testimony, after judgment, as to 
matters recited in return which were 
clearly wlthin the sherifC's personal 
knowledgre.—^Kackley State Bank of 

1170 


Kackley v. KiiOiols, 179 P.2a 186, 162 
Kan. 648. 

Beasonable delay 

A motion to set aside service of 
process is not barred by delay for a 
time no longrer than that reasonably 
necessary to Investigate the law and 
the facts and to prepare supporting 
affidavits and pro cure thelr verlflca- 
tion.—^Phelps v. Connectlcut Co., C. 
C.N.T., 188 P. 766. 

14. Kan.;—Parmers* Co-op, Grain, 
etc., Assoc. V. Hed, 261 P. 1090, 122 
Kan. 435, 436. 

50 C.J. p 598 note 98. 

15. Pa.—^Mamlin v. Tener, 23 A.2d 
90, 146 Pa.Super. 693. 

16. Ky.—James v. Ashland Plnance 
Co., 30 S.W.2d 897, 235 Ky. 180. 

60 C.J. p 599 notes 2, 3. 

Oppoxtunlty to be heard 
Party may not choose time, place, 
or manner for his defense, or form 
of notice to be glven, and, if he is 
griven reasonable opportunity to ap¬ 
pear and has notice thereof, actual 
or constructive, he must take ad¬ 
vantage of It in manner pointed out 
by law, or be estopped from claiming 
that he has had no chance to be 
heard.—^Hewlns v. Weiler, 36 P.2d 
799, 44 Arlz. 309. 

17. Ga.—Johnson v. Johnsdn, 52 Ga. 
449. 

60 C.J. p 599 note 3« 
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not to estop defendant to deny the Icgality of ci- 
tation in the namc of another,i8 and, since defend¬ 
ant is not bound to give notice of a defective Serv¬ 
ice of process, his silence docs not estop him from 
objecting to the want of jurisdiction.i» 

d. Gure 

Certain errors and defects In prooess may be cured 
by subsequent proceedings, as by the rendition of ver- 
dict and Judgment, or by nunc pro tunc order; but a 
vold process is not cured by verdict; nor Is the omls- 
sion of a retum of servIce so cured. 

Certain errors and defects in process may bc 
cured by subsequent procccdings, even after judg- 
inent.20 So it has been hcld, sometimes by virtuc 
of statutory provision, that errors and defects in 
process, fo which timely objcction was not raised, 
are cured by verdict and judgment,at least wherc 
the process is mcrcly defective and not void;22 
but a void process is no process and is not cured 
by verdict nor is the omission of a rcturn of 


Service an amendable defect which is cured by 
verdict.24 In a proper case, irregularities may be 
cured by nunc pro tunc order, oj- ]yy striking out 
counts in the declaration and it has been held 
that a defective statement of the titlc of a cause 
in the process is cured by a correct statement there- 
of in the petition.27 The question of the validity 
of Service of suramons on defendant in a county 
other than the county of his residcnce while attend- 
ing court as a witness has been hcld not material 
where defendant was later served with alias sum- 
mons in that county while on private busincss.^8 
The failure of the clerk to sign the order of publica- 
tion may, in some circumstanccs, be considercd 
mercly as a curablc irrcgularity,^^ especially on col- 
latcral attack.^o 

While certain errors in process may be regard- 
cd as harniless, and cured by rccitals of the judg- 
ment,''^^ ordinarily a rccital in the judgment that 
the court has jurisdiction does not cure an error 


18. L-a.— Kiiilmrdson v. Trustoctt' 
Loan & Guaranty Co., 132 So. 387, 
15 La.App. 646. 

19. N.T.—Wniiams v. Van Valkon- 
burg, 16 ITow.I»r. 144. 

20. N.Y.—Valjs V. Shecpflhoad Bay 
Bungalow Oorp., 163 N.lil. 124, 249 
N.Y. 122—Marks v. Provident Mut. 
Life Ins. Co. of l^hiladolphia, 83 N. 
Y.S.2d 614, 274 APP.Biv. 368, ap- 
peal donicd 86 N.Y.S.2d 322, 274 
App.Dlv. 1017, appoal dlsmlssod, 86 
N.B.2d 60, 298 N.Y. 917. 

50 C.J. p 485 note 30 [a]. 

Cure by amcndmont see infra f 114. 
Snbseanent order 

Where onicer mado return non est 
inventus, stating dofendant's resl- 
denco was unknown to oHicor, and 
thereaftcr resldonco to which de¬ 
fendant had romoved was dlscovorod, 
Service in accordance with subso- 
quent ordor of notice on defendant 
was authorizod.—^ThorrJen v. Scam- 
raon. 176 A. 116, 87 N.H. 214. 

Oniission in order of pnbUoation as 
to process running In tho namo of 
the stato is cured by the statute of 
jeofails.—Hansford v. Hansford, 34 
Mo.App, 262. 

21 . Kan.—Board of Com*rs of 

MltchcU County v. Allon, 137 P.2d 
143, 166 Kan. 701. 

60 C.J. p 699 noto 6. 

No motloxL in arrest 
Mere error or defect in process Is 
cured by verdict where no motion In 
arrest of judgment is made on such 
account.—Walkup v. Covlngton, 73 
S.W.2d 718, 18 Tenn.App. 117. 

22. Ga.—Betton v. Avery, 178 S.B. 
297, 180 Ga. 110—W. T. Bawlelgh 
Co. V. Watts, 24 S.B.2d 213, 68 Ga. 
App. 786. 


23. Oa.—W. T. Bawlelgh Co. v. 
Watts, siipro, 

24. Ga.—Mlllott V. Porch, 200 S.EI. 
100, 69 Ga.App. 181. 

26. N.Y.—Oullotte V. Parlshor, 66 
N.y.S.2d 731. 

60 OJ. P 609 note 7. 

PlUng and entiry of order of pubUoa- 
tion 

(1) The falluro to fllo order of 
publicatlon to obtaln Jurlsdl<^tlon of 
nonroMldont defendant may be cor- 
roctod nunc pro tunc,—Marks v. 
Provident Mut. Life In«. Co. of Phil¬ 
adelphia, 83 N.Y.a2d 614, 274 App. 
Dlv. 3C8, appoal denied 86 N.Y.S.2d 
322, 274 App.Llv. 1017, appoal dls¬ 
mlssod 86 N.K.2d co, 298 N.Y. 917— 
ITohn V. Nassau County, 51 N.Y.S.2d 
300, 268 APP.Div. 017—60 O.J. P 634 
noto 36. 

(2) It has also boon held, howcver, 
that tho nilng of tho ordor for publi¬ 
catlon ts a conditlon precodent to tho 
Jurisdiction of tho court, and that, 
if this roQUlrement is not complied 
with, tho court eannot nwiko an ordor 
nunc pro tunc to cure tho dcfcct.— 
Pink V. Wallaoh, 96 N.Y.S. 643, 109 
App.Dlv. 718—^Wllson V. Banquo 
Prancalse du Moxique, 208 N.Y.S. 
213, 124 Mlsc. 090. 

(3) Order for publicatlon may be 
ontorod nunc pro tunc at any time 
boforo flnal Judgment.—^Horn v, In- 
dlanapolls Nat. Bank, 25 N.H. 668, 
126 Ind. 381, 21 Am.S.R. 231, 9 L.II.A. 
076—60 C.J. p 534 note 44. 

Defects in aflldavlft 
Defendant's motion to vacate aflfl- 
davit of Service was denied, where 
defects in affldavit were cured by 
adldavlt which established that Serv¬ 
ice was properly made on defendant 
and which could be flled nunc pro 
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tunc.—Gulletto v. Farlsher, 65 N.Y. 
S.2d 731. 

Omissions 

Where summons was properly is- 
suod, under H(‘al, and prosecutlon 
bond and vcrtflod complalnt duly 
fllled, but copJ(‘s delivered to Insur¬ 
ance commlsslonoT* for nonresldont 
Jnsurer defendant follod to show 
name of clork, s(tal of court, or namo 
of plalntiff's attornoy, nunc pro tuno 
order supplying such omissions 
cured defect In Service and JustiUod 
order donylng motion to strlke out 
entry of sorvice,—Branch Banking 
& Trust Co. V. Smlth, 187 S.M. 780, 
210 N.C. 682. 

Service on nonresldent 
Under circumutancos, although 
requisito aiUdavit was not illod be- 
fore summons ls.Muod for peraonal 
Service on nonrosldont outsldc state, 
defect could be suppliod nunc pro 
tunc.—ITldolity & Cosualty Co. of 
New York v. Oreen, 167 B.E. 797, 
200 N.C. 636. 

26. Vt.—Bowloy v. Shopardson, 81 
A. 917, 86 Vt. 266. 

60 C.J. P 699 note 8. 

27. La.—^Mltchell Motor Co. v. Max- 
oy, 7 LAApp. 247—SentllleS v. 
Morgan’a Loulslana, etc., B., etc., 
Co., 9 La.App., Orloans, 16. 

2a Okl.—^Whitney v. Doyle, 169 P. 
2d 237. 196 Okl, 601. 

29. Mo.—^McDermott v. Gray, 96 S. 
W. 431, 198 Mo. 266. 

30. Mo,—MoDermott v. Gray, su- 
, pra. 

50 C.X p 630 note 69. 

31. Okl.—Allen V. Clover Valley 
Lumber Co., 42 P.2d 860, 171 OkL 
238. 
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lying* in the failure o£ the record to show Serv¬ 
ice of process or notice as required by statute.32 
Accordingly, recitals of proper Service in the judg- 
ment®3 or in the record containing the retum of 
service34 will not cure defects in the official re- 
turn showing improper Service; nor is failure to 
comply with the statutory requirement of an aver- 
ment of nonresidence of defendants sought to be 
served by publication cured, as affecting defendanfs 
rights, by a subsequent recital of such nonresidence 
in an agreed statement of facts.^® 

An insufficiency in an affidavit or order granting 
leave for Service by publication is not cured by 
personal Service of the summons in another juris^ 
diction.®® It has also been held that an ajBSidavit 
required by statute authorizing Service of sum¬ 
mons by publication, filed after publication and 

B. AMENDMENT 


judgment, does not validate the process,37 although 
there is some authority to the contrary.38 
ure to sign the original process as required by 
law is not cured by the Service of a signed Copy of 
the process on defendant, since the signed copy 
is not a copy of the unsigned original.s® Where 
the order for publication entirely omits to include 
a direction as to mailing copies of the summons, 
complaint and order in accordance with the statu¬ 
tory requirements, such defect, it has been held, 
is not cured by a mailing which satisfies the re¬ 
quirements of the statute but there is authority 
to the contrary.^^l A void Service of summons un¬ 
der an unconstitutional statute is not validated by 
a subsequent amendment of the statute eliminating 
the features of the prior" act which rendered it un- 

constitutional.^3 

or DEFECTS 


§ 114, Amendment of Process 

a. In general 

b. Process amendable 

c. Procedure 

d. Operation and effect 

a. In Oenenil 

A court may, in the furtherance of Justice, at any 
stage of the proceedings, amend its process by correct- 


Ing mistakes therein, on such terms as It deems Just, 
where such action will not prejudice the rights of the 
parties or of third persons. 

Courts have inherent discretionary power, within 
certain limitations, to amend their process,^® and 
this power is usually declared, defined, and limited 
by statutes which vary greatly in their terms, but 
ordinarily repose large discretionary powers in the 
court."^^ Statutes authorizing the amendment of 


AiaoiULt of recovary 
Where, in action for recovery of 
money only, summons notilles de¬ 
fendant that plaintiff ia seeking 
Judg:ment for such sum, together 
with Intereat thereon from July 30, 
1930, instead of from July 24, 1930, 
as recited in prayer of petition and 
in prsecipe, error appearing on face 
of summons was held harmless and 
cured by recital of judgment in 
Journal entry in conformity - with 
prayer of petition-—Allen v. Clover 
Valley Lumber Go., supra. 

32. 111.—Sherman & Bilis v. Jour¬ 
nal of Commereo. and Commercial 
BuUetin, 269 111.App. 463. 

33. Colo.-—Stubbs v. McGillis, 96 P. 
1006, 44 Colo. 138, 18 L.R.A.,N.S., 
406, 130 Am.St.R. 116. 

Hl.—-Werner v. W. H. Shons .Co., 173 
N.E, 486, 341 111. '478. 

Substltuted Service 
Befect in retum of substituted 
Service, not alleging statutory re-' 
Quirements, cannot be aided by reci¬ 
tals of valld Service in decree.— 
Werner v. W- H. Shons Co., supra. 

34. 111.—Werner v. W. Shons 

Co., supra. 

jHnOlngs of oonxt 

Jurlsdlction of court^ In action 
based on substituted Service znust be 


determined on retum by sherlff, dnd- 
Ings of court Inserted in record be- 
Ing Immaterial.—^Werner v. W. H. 
Shons Co., supra. 

35. Mo.—Stanton v. Thompson, 136 
S.W. 698, 234 Mo. 7. 

36. N.T.—Goetz v. Solms, 169 N.T. 

S. '662, 173 App.Div. 373—Peck v. 

! Cook, 41 Barb. 649. 

37. Arlz.—^Evahs v. BCallas, 167 P. 
2d 94, 64 Arlz. 142. 

3a N.T,—Marks v. Provident Mut. 
Life ins. Co. of Philadelphia, 83 IST. 

T. S.2d 614, 274 App.Div. 368, ap- 
peal denled 85 N.Y.S.2d 322, 274 
App.Div. 1017, appeal dlsmissed 
85 N.B.2d 60, 298 N.T. 9i7. 

39. Ga—Kimsey v. Hali, 23 S.E.2d 
196, 68 GaApp. 409. 

40. Nev.—Victor Mill, etc., Co. v. 
Justice Ct.. 1 P. 831, 18 Nev. 21. 

41. ’ lowa—^Lyon v. Comstock, 9 
lowa 306. 

43. Ky.—Anderson's Adm'i: v. Del- 
app, 190 S.W.2d 471, 300 Ky. 786. 

43. N.Y.—Corpus Juris oit^d iu 
■ People V. Logan, 278 N.Y.S. 746, 
751, 164 Mlsc. 576. 

N.C.—^Rushlng v. Ashcraft, 191 S.E. 
332, 211 N.C. 627. 

50 C.J. P 699 note 13. ^ 
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Ample power 

The power of the court to permlt 
amendments of process is ample.— 
Meekins v. Coastal Game Preserves, 
192 S.E. 848, 212 N.C. 96. 

44. 111.—Thomas v. Rossetter, 91 N. 

E.2d 166, 339 Ill.App. 647. 

Me.—Collins v. Bugbee & Brown Co., 
1 A.2d 178. 136 Me. 12. 

N.C.—Clevenger v.' Grover, 193 S.E. 

12. 212 N.C. 13, 124 A.L.R, 82. 
R.I.—Priedman v. Arnold, 67 A.2d 
444, 73 R.I. 461. 

Purpose 

Statute authorizing courts to 
amend any process was enacted for 
purpose of expediting administration 
of justice and the prevention of de- 
lays in bringing matters to an issue, 
and authorizes ^ the court to make 
such amendments as are required 
for purpose of correcting mistakes 
so long as the parties are not preju- 
diced thereby.—State ex rei. Heck v. 
Sucher, 66 N.B.2d 268. 77 Ohio App. 
267. 

IflOstak^ irregularity, or defeot 
The statute relatlng to oorrection 
of mistakei, irregularity, or defect 
applies to process as well as to other 
steps in an action.—^Barth v. Owens, 
36 N.Y'.S.2d 632, 178 Mlsc. 628. 
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process should be libcrally construed,^® and such 
a statute, broad in its ternis, is to be construed 
broadly as a remcdial statute.^^^ A clerk of court 
has no power to amend on his own niotion.47 

Under a statute giving the court discretionary 
power to amend, it may, in the furthcrance of jus- 
tice, amend any process by correcting mistakcs 
therein, on sucli terms as it deems just.^S Amend- 
ments to process are libcrally granted wherc the 
rights of defendants are not prejudiccd,^^ hut or- 
dinarily no amendment will be permitted when 
third persons have acquired rights which would 
be injuriously affected thcrcby.®^ In cxcrcisiiig 
the power to amend process, the court must consid¬ 
et the substantive rights of both parties and it is 
not authori 2 od to furtlier the interests of one 
litigant at the expense of the othcr.si 

Time of amendment. As a gcneral rulc, the pow¬ 
er to amend process may be excrciscd at any stage 
of the procccdings.®*^ The amendment may be made 
nunc pro tunc at a term subscquciit to that at which 


the order allowing it is made,53 or even after judg- 
ment,54 but not after the case is out of court.®^ 
Authority to allow an amendment after an appeal 
or proceedings in error have been perfcctcd is con- 
sidered in Appeal and Error § 617. 

b. Process Amendable 

In the absence of any statutory restriction denying 
the court power to allow the partfcular amendment 
sought, process that is merely voidable is amendabie; 
but process that is void cannot be amended. 

In the abscnce of any statutory restriction deny- 
itig the court power to allow the particular amend¬ 
ment sought, process that is merely voidable is 
amcndable.55 Howevcr, inasmiich as there must 
be something to amend or amend by,®'^ it follows 
that void process which must be considered as no 
process at all^s cannot be amended.^s Where the 
complaint setting out the cause of action is at- 
tached to the summons, there is something to amend 
by, and the summons is clearly amendable.®® Orig- 
inal writs are amendable as wcll as any other proc¬ 
ess under a statute authorizing the court to amend 


45. Ohlo,—Weohslor v. Sholandor, 
14 Ohlo flupp. 68. 

Oki. —Tylor Hoat Works v. Schroinor, 

163 P.2d 1004, 194 Okl. «01—Ilar- 
don V. Klfor, 111 P,2d 400, 188 Okl. 
638—Texas TJtlo Ouaranty Co, v, 
Mardis, 08 P.2d 693, 180 Okl. 433, 

46. U.S.—Massachusotts Bondinff A 
Insurance Co. v. Concrete Stool 
Bridffe Co., C.C.A.W.Va., 37 F.2d 
«95. 

60 C.J. p 600 note 16. 

47. Ga.—^Frank Adam Co. 

V. Witman, 86 S.HI. 810, 1« Qa.App. 
674. 

48. N.C.—Choate Rental Co. v. Jus- 
tlce, 193 S.B. 817, 212 IST.C. 623. 

N.D.—James Rivor Nat. Bank v. 
Haas, 16 N.W.2d 442, 73 N.U 374, 

164 A.L.R. 1006. 

Tex.—^Employor’s Rolnsurance Cor¬ 
poration V. Brock, Clv.App., 74 S, 

W. 2d 436, orror dlsmlssed. 

60 C.J. p 600 note 23. 

Teohnloal errors 

Statute provldlng that court may 
at emy stage of any action beforo or 
after Judgment amend any process 
enables court to allow amendmonts 
as will prevent technical errors from 
avoidlng a Just resuit.—^Lofgren v, 
Preferred Acc.. Ins. Co., 41 N.W.2d 
699, 256 Wls, 492. 

49. Minn.—Tharp v. Tharp, 86 N.W. 
2d 1, 228 Mlnn. 23. 

N.C.—^Hughes v. Oliver, 47 S.B].2d 6, 
288 N.C. 680. 

6a N.C.—^Rushing v. Ashcraft, 191 
S.B. 332, 211 N.C. 627. 

60 C.J. p 600 note 17. 


51. ‘WlH.—Lofgren v. Preferred Acc. 
Ins. Co., 41 N.W.2d 699, 26« Wls. 
402. 

52. N.C.*—Choate Rental Co. v. Jus- 
tice, 193 S.M. 817. 212 N.C. 623. 

N.P.—James River Nat. Bank v. 
Xrans, 16 N.W.2d 442, 73 N.D. 874, 
154 A.Iy.n. 1006. 

Tex.—■K)mj[)Ioyer’H Rolnsurance Cor¬ 
poration V, Rrock, Clv.App., 74 S. 
W.2(l 436, orror dismlssedi. 

WiH.—'Lofgren v. l»reforred Acc. Ins. 
Co., 41 N,W.2d 690, 266 Wls. 492. 

53. Ga.—Myers v. Grlner, 48 S.B. 
113, 120 Ga. 723, 

N.Y.--CrIbl)on v. Freel, 93 N.T. 03, 66 
How.Pr. 273, MeCarty Clv.l^roc. 
482. 

64. N.C,—Choate Rental Co. v. Jus- 
tlce, 193 S.B. 817, 212 N.C. 623. 
Tox.—J0rnpIuyer’s RoinHuranee Cor¬ 
poration V. Brock, Clv.App., 74 S. 
W.2(l 436, orror dlsmlsscd. 

60 C.J. P 000 note 25. 

55. N.J.—Van Noss v. Harrlson, 8 
N.J.Law 632. 

N.Y.—Burk V. Barnard, 4 Johns. 800. 

56. Ga.—Betton v. Avory, 178 S.22D. 
297, 180 Oa. 110—W. T. Rawlolgh 
Co. V. Watts, 24 S.HI.2d 213, 68 Ga. 
App. 786. 

Mlch.—Mlller v. Bradway, 300 N.W. 
889, 299 Mich. 574. 

Miss.— Corpus guris oited in John¬ 
son V. State, 81 So.2d 127, 128, 202 
Miss. 233. 

Okl.— Corpus guris oited in Texas 
Title Guaranty Co. v. Mardis, 98 
P.2d 693, 594, 186 Okl. 438. 

Vt.—^Russell V. Liund, 89 A.3d 887, 
114 Vt. 16— Corpus gtirls oited in 
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Howo V. Ijishon Sav. Bank Truat 
Co., 14 A.2d 3, C, 111 Vt. 201. 

60 O.J. P 600 noto 27. 

67. Mo.—Colllns V. Bugbco & Brown 
, Co., 1 A.2d 178, 136 Me, 12. 

60 C.J. p COO noto 29. 

58. Ga,—W, T. Rawlftlgh Co, v. 

Watts, 24 S.B.2d 213, «8 Oa.App. 
786. 

Okl.— Corpus guris dted in Texas 
Title Cuaranty Co. v. Mardis, 98 
r.2d 603, 694, 186 Okl. 433. 

50 C.J. p 600 note 30. 

59. Ga,-W. T. Rawlelgh Co. v. 

Watts, 24 S.B.2d 218, 68 Ga.App. 
786. 

Mo.—Israelson v. Gallant, 154 A. 674, 
130 Mo. 218. 

Miss.— Corpus gUrls oited in Johnson 
V. Stato, 81 So.2d 127, 128, 202 
Miss. 233, 

Okl.— Corpus guris oited in Texas Ti¬ 
tle Guaranty Co. v. Mardis, 98 P. 
2d 593, 694, 186 Okl. 433. 

Vt.—^Howe V. liisbon Say. Bank 
Trust Co., 14 A.2d 3, 111 Vt 201. 

50 C.J. P 601 note 81. 
gurisdlotlonal defeot 
If process sorved on defendant was 
Jurlsdictionally defective, it could 
not be correoted by the court by 
amendment even under broad and 
llberal language of the provislon of 
statute authorizing mlstake, omls- 
sion, Irregularity or defect to be dbV- 
rected or supplled, in discretlon of 
the court.—Rockefeller v. BCsin, 88 
N.T.S.2d 266, 176 Mlso. 669. 

60. N.J.—^Riostrob V. Riley, 141 JL 
863, 106 N.JXaw 87. , 

60 C.J. p 601 note 32, 
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'*any process,”®! or under a statute of jeofails 
providing that the several courts shall proceed and 
render judgment according to the right of the 
case, notwithstanding any defect or want of form 
in the writ, process, or other pleading.62 The pow- 
er of the court to amend extends to afiidavits and 
orders for Service of process by publication, as dis- 
cussed infra § 118. 

c. Procedure 

Qenerally, leave of court to amend process must be 
obtalned in the court from which the wrtt fssues, and the 
motion to amend shouid be made promptiy after dis- 
covery of the defect. N otice of an applicat ion to amend 
process shouid usually be given to the other party. 

Except where the statute pemiits an amendment 
as of course, leave of court to amend process 
must be obtained.63 A leave to amend process may 
not be implied from a leave to amend a retum.®^ 
In a proper case, the court may order an amend¬ 
ment of the process of its own motion in order to 
correct its records to conform to the facts.®® The 
issue presented on a motion to amend summons on 
the ground of mistake in inserting the name of the 
wrong court is a question of fact for the court, and 
in order to aid in determining the issue the court 
may have recourse to the complaint.®® 

Time and place of appUcation. The motion to 
amend shouid be made promptiy after discovery of 
the defect and the court may refuse to allow an 
amendment on the ground of delay in moving there- 
for.®® Since amendments of process ordinarily 
are permissible only in the court from which the 
process issues,®® the motion shouid be made in 
the court from which the writ issues,^® although 
the appellate coart, after taking jurisdiction of a 
cause, will sometimes amend the process but 


there is also authority to the effect that a motion 
to amend cannot be made for the first time on ap- 
peal.*^® 

Notice of appUcation, It is generally held that 
notice of an application to amend process shouid 
be given to the other party,73 at least in the case 
of an amendment sought after the term at which 
the judgment is rendered,*^^ although some cases 
have broadly held that such notice is not neces- 
sary.75 Where notice is reqtiired, an order al- 
lowing an amendment without notice cannot be 
confirmed nunc pro tunc.^® Unless a statute or 
rule of court requires it, no notice is necessary 
where the rights of the parties and the issues to 
be tried are not afFected,'^'^ as in the case of an ex 
parte application to correct the name of plaintiff,78 
or where it appears that defendant v/as in fact ap- 
prised thereof,79 or is in court attacking the suffi- 
ciency of the process.®® 

Necessity of actual amendment, The amendment 
need not always be actually made, for, if the de¬ 
fect is amendable, the writ may be deemed amended 
whenever the objection is taken;®i and this rule 
is frequently resorted, to on appeal,®® unless it ap¬ 
pears that no notice of motion to amend was given 
defendant.®® So, where process is defective with 
respect to the term at which it is retumable, an 
order of court making the case rcturnable to a 
named subsequent term and requiring an answer 
at such term is substantially equivalent to an 
amendment to the process and constitutes sujfficient 
notice to defendant to appear and answer at the 
term designated in the order, without a formal 
amendment of process.®^ When a summons is 
amended by making a new party, the better prac- 
tice is to insert the amendment in the original 
summons; but there is a substantial amendment 


61. N.T.—^Baz-tholemew v. Chautau- 
que County Bank, 19 Wend. 99. 

62. Vt.—Dean v. Swtft, 11 Vt. 331. 

63. Ga.—Griffler v. Soutliern R. Co., 
116 S.B. 666, 30 Ga.App. 20. 

60 C.J. p 606 note 39. 

64w W.Va.—WMte v. Sydenstrlcker, 
6 W.Va. 46. 

65. Mo.—Henneke v. Strack, App.. 
101 S.W.2d 743. 

66. N.D.—James River Nat. Bank 
V. Haas, 16 N.W.2d 442, 73 N.D. 
374, 164 A.L..B. 1006. 

67. Ga.—Griffler v. Sontbern R. Co., 
116 S.B. 666, 30 Ga.App. 20. 

68. Ga.—Grlffler v. Soutbern R. Co., 
supra. 

69.. ‘ Oliioj—!Flrst Nat. Bank v. 

Hougrbton, 181 N.B. 109, 41 Ohlo 
App. 305. 


70. N.H.—^Dennlson v. Willson, 16 
N.H. 496. 

50 ’C.J. p 606 note 44. 

71. N.C.—^McLean v. Breece, 18 S.E. 
694, 113 N.C. 390—Capps v. Capps, 
85 N.C. 408. 

72. Puerto Rico.—Arbona v. Chris- 
tianson, 26 Puerto Rico 260. 

73. Md.—North v. Town Real Bs- 
tate Corp., 60 A.2d 666. 

60 C.J. p 605 note 51. 

74. 111.—Thrifts V, Prltz, 101 111. 
467. 

75. Tenn.—Cooke v. Nelgrhborbood 
Grocery, 122 S.W.2d 438, 173 Tenn. 
681—^Powlkes v. Webber, 27 Tenn. 
630, 8 Humph. 630. 

76. N.T.—^Duckey v. Mockrldge, 98 
N.T.S. 336, 112 App.Div. 199. 


Stuyvesant v. Weil, 60 NB 
738, 167 N.T. 421, 63 L.R.A. 662. 
78. Tenn.—Cooke v. Nelghborhood 
Grocery, 122 S.W.2d 438, 173 Tenn. 
681. 

50 C.J. p 606 note 66. 


79. N.T.—Stuyvesant v. Well, 60 
B. 738, 167 N.T. 421, 63 L.R.A. 
50 C.J. p 606 note 67 


662, 


80- N.T.—Inman v. Grlswold, 1 
Cow. 199. 


81. N.J.—^Denn v. Lecony, 1 N.J, 
Law 131. 

50 C.J.’p 606 note 47. 

82 . Ind.—Kaufman v. Sampson. 9 
Ind. 620, 


83. Fla.—Sartaln v. Bay County, 99 
So. 668, 87 E7a. 231. 


77. 111.—Sidway v. Marshall, 83 IU. 
438. 


84. Ga.—^Minsk v. Cook, 173 S.B, 
446, 48 Ga.App. 567. 
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where an additional .summons incorporating the 
amendment is issued.*® 

d. Opeiation, and Effect . 

An amendment of process will ordinarily be deemed 
to relate back to the time of the commencement ol^the 
suit, valldating ali acts done under the process. 

An amendment of process will ordinarily be 
deemed to relate back to the time of the commence¬ 
ment of the suit,86 validating* all acts done under 
the process,87 although, where the amendment 
changes the cause of action or brings in new par¬ 
ties, it is effective only from the date it was grant- 
ed.88 Where the clefect is in respect of a matter 
which, 'by ^me statutory or other provision, is 
made a condition precedent to the maintcnance of 
the suit, the nonobscrvance is fatal, and the doc- 
trine of relation back does not apply, with respect 
to the operation of the statute of liiuitations.86 

As often as a writ is ameiidcd it is open to attack 
for dcfects and orrors,®6 but not as to prior de- 
fects which have bcen corrcctcd.^i If defendant 
has already answcrecl the complaint, a sccond Serv¬ 
ice after amendment of process is not iiccessary,^*^ 


especially where any injustice due to unprepared- 
ness for trial caused by the amendment could be 
obviated by the allowance of more time to pre- 

pare.83 

§ 115. -Amendable Defects 

a. In general 

b. Contents of writ generally 

c. Designation of court and place of 

trial 

d. Names and addresses of parties and 

attorncys 

e. Form or cause of action 

f. Rclief and amount of damages 

g. Directions for return or appcarance 

h. Style, date, teste, signature, and seal 

a. In General 

Formal defects and clerical errors In process are 
amendable, but defects of substance are not amendable 
uniess the statute relatlng to amendment of process au- 
thorizes It. 

A frcc|ucntly stated rulc is that formal dcfccts^^ 
and clcrical errors^s in process are amendable, Init 
defects of substance are not amendable, 66 uniess the 


85. S.C.—^Arthur ▼. Allon, 22 S.O. 
432. 

^6. KC.—Corpns Jnxls anoted In 
Lee V. Hott, 19 S.B.Sd 868, 800, 221 
N.C. 233. 

Tex.—Nash v. Boyd, Clv.App., 226 
S.W.2d 049. 

60 C.J. P 000 note 59. 

^Etnle of convenlence 
The rule that an amendtnent of a 
writ relates back to date of its Is- 
sue is pnly a rule of convenlence.— 
B. M. d Durfeo Trust Co. v. Turner, 
12 N.E.2d 847, 299 MaHfl. 270. 

87. N.C.—Corpus Jnrls gnoted Ia 
Leo V. Horr, 19 S.E.2d 858, 860, 221 
N.C. 233—Calmos v. Lambert, 69 
S.E. 138, 153 N.C. 248. 

Bslatence of real plalntlff 
Where writ falled to namo any 
plalntifC, flndingr that thore was a 
real plaintlflC was impllcd in aliow- 
ance of amendment Insortlnj^ namo 
of plalntilf.—Idoal Financinff Ass'n 
V. McPhall, 70 N.E.2d 311, 320 Mass. 
621. 

88 . N.C.—Lee v. Hoff, 19 S.E.2d 858, 
221 N.C. 233. 

89. Tenn.—Flatley v. Memphis, etc., 
R. Co., 9 Hoittk. 230. 

60 C.J. p 600 note 04. 

90. Conn.—Mills v. Bishop, Klrby 4. 
Tenn.—^Nashvillo, etc., B. Co. v. 

Wado, 2 Baxt 444. 

91. Tenn.—^Nashvllle, etc., R. Co. v. 
Wade, supra. 

98. Ga.—Jarrett v. City Electric R. 
Co., 47 S.B. 927, 120 Ga. 472. 


93. Ga.—Jarrett v. City Electrio R. 
Co., supra. 

94. TJ.S.—Corpus JUrls auoted in 
Baker v. Slsk, E.C.Okl., 1 F.R.D. 
232, 230. 

Me.—Colllns v. Buwboe & Brown Co., 
1 A.2d 178, 136 Me. 12. 

Okl.—ITarden v. Klfcr, 111 P.2d 490, 
188 Okl. 638. 

50 C.J. p 601 note 38. 

Substantiol oompUanoe 
l*rocoss which Is dofectlve becauso 
not Itt the exaot form requirod by 
statute, but which is in substantlal 
comipllanco thorewlth, is ‘Voidable 
process” and may be amended.-— 
Ilowe V, Llsbon Sav. Bank & Trust 
Co., 14 A.2d 8, 111 Vt. 201. 

Suffllolent notios 

Defects in the form of process do 
not ronder it vold, but only irrofirular 
and amendable, where such defective 
process is suillclcnt to advise defend¬ 
ant of the nature of the case, the 
court in which It Is fllled, and his in- 
terest thorein.—Texas Titio Guaran- 
ty Co. V. Mardis, 98 P.2d 593, 186 Okl. 
433. 

trnlmportant and unessentlal vaM- 
ations from the prescribed form of 
noti ce of commencement of action 
not affecting* the substantial riflrhts 
of defendant axe irregularities which 
may be cured by amendment pursu- 
ant to the general authorlty of the 
court to amend a process, pleadlng, 
or other proceedlng In furtherance 
of justice.—^Mishkind-Feinborg Real- 
ty Co. V. Sidorsky, 82 N.E. 448, 189 
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N.T. 402—Stewart v. Transcontlnen- 
tal Car Forwnrdlng Oo. of Akron, 
Ohlo, 7 N.Y.S.2d 920, 196 MJsc. 427. 

95. Mo.—Colllns V. Bugbftft & Brown 
Oo., 1 A.2d 178, 130 Me. 12. 

Tox.—^Allon V. I^arm & Home Sav- 
ings & Loan Ass’n of Missouri, 
Civ.App., 58 S.W.2d SCO, error re- 
fused. 

96. U.S.—Oorpus OUrls quoted ia 
Baker v. Slsk, D.C.Okl., 1 F.R.D. 
232, 236. 

Me.—Inhabltants of Dover-Foxeroft 
v. Inhabltants of Lincoln, 192 A. 
700, 136 Me. 184. 

Wls.—^Kentzler v. CMcago, etc., B. 
Co., 3 N.W. 809, 47 Wls. 641. 
Process which is aot ia substan- 
tial Qoxnpllaaoe with statutory re- 
aulrcments is ‘Void process," al- 
though not prohlbJtod by law, and 
such process is not amendable.— 
Howo V. Lisbon Sav. Bank & Trust 
Co., 14 A.2d 3, 111 Vt 201. 
AooLUisitioa of Jnrlsdiotion 
Whone jurlsdlction of a nonrosl- 
dent defendant Is acqulred by servlce 
of summons on secretary of state as 
its attorney and by malllng of sum¬ 
mons alone, fallure to mail com¬ 
plaint with summons as required by 
statute may be treated as an Irregu- 
larity and may be corrected, but, 
where jurlsdlction of defendant Is 
not thus acquired, court may not 
correct any defect in proceedilngs by 
which it was attempted to obtain 
jurisdiotion.—Stewart v. Transcon- 
tlnental Car Forwardlng Co. of Ak- 
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statute relating to amendment of process author- 
izes it.®7 

Nature of writ, The writ may be changed from 
a capias to a summons,®^ unless, under the statute, 
the capias in the particular action was void,^^ or 
from a summons to a writ of attachment,! or from 
an attachment to a summons.^ 

Variance, A variance between a summons and 
declaration or complaint,^ or between an original 
summons and a branch summons against a joint 
defendant residing in another county than that in 
which suit is instituted,^ or between an original 
summons and copy,5 may be corrected by amend¬ 
ment A fortiori, if the language of the petition 
and that of the process are equivocal, and a vari¬ 
ance exists or does not, according to the construc- 
tion given, an amendment will be allowed to re¬ 
move the equivocal features.® If an amendment of 
the complaint is allowed, process is also amendable 
to conform thereto.7 

b. Contents of Writ Gonerally 

Process may be amended, with respect to Its con¬ 
tenta, to add words required by statute which have been 
omitted, to change the words to conform to statutory 
requirements, and to strike out surplusage; and, when 
the writ Is not direeted to any offlcer, or to the wrong 
offlcer, It may be amended. 

With respect to its contents, process may be 
amended to add words required by statute which 


have been omitted,* to change the words to con¬ 
form to statutory requirements,* to correct a mis- 
take in the name of the county in which the proc¬ 
ess was issued,!* to strike out surplusage,ii or to 
substitute a successor in office as indorser on the 
writ.^2 Process may be amended to correct or 
supply a date therem or in the indorsement there- 
on, if omitted or wrongly given,^3 except in juris- 
dictions where the statute is construed as invalidat- 
ing process for not complying with its terms in this* 
respect.i4 It also may be amended when it fails 
to state or to state correctly, when and where the 
complaint will be filed,^* or when it fails to show 
the authority for serving the attomey of the par- 
ty instead of the party himself.^® 

Direction to officer, When the writ is not direct- 
ed to any officer,!*^ or to the wrong officer,!* it may- 
be amended. If the sheriff cannot serve the writ 
and for that reason it is direeted to another offi- 
cer, a failure to recite the facts making such direc¬ 
tion necessary may be cured by amendment^* 

c. Designation of Court and Place of Trial 

Process may be amended to add the name, or to 
make a correction In the name, of the court In which 
the action was brought, and to designate the county 
In which plaintlff desires trial; but a court sitting for ai 
county to which a writ on Its face is not returnable Ia 
wlthout authority to allow an amendment of the writ 
making it returnable to it. 

Process may be amended to add the name,*** 


ron, Olilo, 7 N.Y.S.2d 926, 169 Miae. 
427. 

97. U.S.—Balter v. Slsk, D.aOkl., 1 
F.R.D. 232. 

Me.—Inhabitants of Dover-Foxcroft 
V. Inhabitante of Lincoln, 192 A. 
700, 135 Me. 184. 

98. Del.—^Ennls v. Bnnls, 6 Del. 390. 
Me.—^Harvey v. Cutts, 61 Me. 604. 

99. Vt.—^Roy V. Phelps, 76 A. 13, 
82 Vt. 174. 

1- Me.—Carter ▼. Thompson, 16 Me. 
464. 

2. Me.—^Rlpley v. ECarmony, 82 A. 
161,111 Me. 91. 

3. Colo.—Saffe Inv. Co. v. Hhley, 149 
P. 437, 69 Colo. 604. 

Pa.—Slmko v. Kunkle, 36 Pa.Dlst. & 
Co. 229, 22 West.Co,L.J. 149. 

60 C.J. p 605 note 33. 

4. Ala.—^Boardxnan v. Parrish, 66 

Ala. 64. 

5. N.Y.—Sivasllan ▼. Alnilian, 166 

. N.T.S. 635. 

6. Ga.—^Lamb v. McFlwaney. 85 S. 
B. 705, 148 Ga. 490. 

7- W.Va.—Shepherd v. Pocahontas 

TxtLDsp^ Co.. 131 S.B. 648, 100 W. 
Va. 70i3—0*Neal v. Pocahontas 

Transp. Co., 129 S.B, 478, 99 W.Va. 
466. 


8. Ga.— W. T. Hawleigrh Co. v. 
Watts, 24 S.B.2d 213, 68 GaA.pp. 
786. 

N-.T.—^Schack v. Bryan, 193 N.T.S. 

648, 118 Mlsc. 90. 

Tex.— Corpus Jturls guoted in' Nash 
V. Boyd, Civ.App., 226 S.W.2d 649, 
663. 

9. Tex.— Corpus Jtirls guoted, in 
Nash V. Boyd, Civ.App., 225 S.W.2d 

649, 662. 

50 C. J. P 601 note 46. 

10 . Ga.—W. T. Rawleigrh Co. v. 
Watts, 24 S.B.2d 213, 68 Ga.App. 
786. 

Tex.— Corpus Juris guoted in Nash 
V. Boyd, Clv.App., 225 S.W.2d 649, 
. 662. 

60 C.J. p 601 note 47. 

11. Tex.— Corpus Juris guoted In 
Nash V. Boyd, Civ.App., 225 S.W.2d 
649, 652. 

60 C.J. p 601 note 48. 

12 . Mass.—^Palne v. GUI, 2 Mass. 
136. 

Tex.— Corpus Juris guoted in Nash 
V. Boyd, Civ.App., 225 S.W.2d 649, 
662. 

13. Tex.—Corpus Juris quoted in 
Nash V. Boyd, Civ.App., 225 S.W.2d 
649, 662. 

60 CJ. p 601 note 50. 
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14. Vt.—Pollard V. Wllder, 17 Vt. 

48. 

15. Tex.—Corpus Juris guoted in. 
Nash V. Boyd, Civ.App., 226 S.W.2d: 
649, 663. 

50 C.J. p 601 note 52. 

16. Mass,—Aldrlch v. Blatchford’». 
66 N.B. 700, 176 Mass. 869. 

Tex.—Corpus Juris guoted in Nashi 
V. Boyd, Clv.App., 226 S.W.2d 649;. 

I 663. 

17. Ga.—Neal-Mlllard Co. v. Owens, 
42 S.E. 266, 116 Ga. 969—Gay v. 
Sylvanla Cent. R. Co., 63 S.B.2d 
713, 79 Ga.App. 362. 

Tex.—Corpus Juris guoted in Nash 
V. Boyd, Clv.App., 226 S.W.2d 649., 
663. 

60 C.J. p 601 note 58. 

18. Ga.—Georgla Power Co. v. Ox-- 
burn, 187 S.E. 164, 63 Ga.App. 797. 

Tex.—Corpus Juris guoted in Nash 
V. Boyd, Civ.App., 226 S.W.2d 649. 
663. 

60 C.J. p 601 note 59. 

19. Tex.—Corpus 'Juris guoted in 
Nash V. Boyd, Clv.App., 226 S.W.2d 
649, 653. 

60 C.J. p 602 note-60. 

2a N.T.—Walker v. Hubbard, 4 
How.Pr. 164. 
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or to make a correction in the namc,2i of the coxirt 
in which the action was broiight. An amendment 
may also be made to designate the county in which 
plaintifF desires trial,22 and to correet the name of 
the county scat of the county at which the court 
sits.2^ Ilowever, a court sitting for a county to 
which a writ of summons on its face is not rcturn- 
able is without authority to allow an amendment 
of the writ making the writ rcturnable to it.^^ 

d. Nameg and Addresses of Parties and Attor- 
,j neys 

Generally, an amendment may be allowed to correct 
the names and addresses of a party plalntiff or defend¬ 
ant or of an attorney, or to add or change matter of 
description of a party whoae name already appeare In 
the vsrrit; but, except under some etatutes, an amend¬ 
ment changing or substltutlng parties and thus materl- 
ally altering the writ wlil not ordinarlly be permitted. 

As a gencral rulc, an amendment may be allowed 
to correct the name of a party plaintiif or defend¬ 
ant, 25 or to add an indorsement of the name of 


the person for whose use the action was brought,^® 
or to substitute for the equitable owner^s name the 
name of the legal owner for the use of the cquita- 
ble owner,27 tinless it involves an adjudication on 
the rights of a third person not before the court 
and without its jurisdiction.28 Matter of descrip¬ 
tion of a party whose name already appears in 
the writ may be added or changed by amcndmcnt.29 
If the mistake is made by the clerk in taking the 
name from a memorandum or praicipe filed with 
him, the writ may be amended from such memoran¬ 
dum or praecipe,2<^ 

The rule authorizing the correction of error by 
amendment where the right party is sued in the 
wrong name does not, however, apply where the 
right party is not before the court.21 Further, it is 
hcld that an amendment in names of parties which 
would materially alter the writ will not be allowed, 
as, for example, to substitute another^s name for 
that of the sole party plaintiff,®^ or sole party de¬ 


gi. N.D.—James River Nat. Bank v. 
Haas, 16 N.W.2d 442, 78 N.D. 374, 
164 A.L.R. 1006. 

50 C.J. p 602 noto 63. 

Pisxnissal barrlog' aoUon 
Whore summons sorved on defend¬ 
ant erroneously spoelflod the county 
court Instead of dlstrict court as thes 
court In which action waa hrought, 
but the complalnt oerved wlth the 
summons showcd that aotlon was 
brought In district court and was for 
an amount beyond Jurisdlctlon of tho 
county court, the action was wllhin 
the excluslve JurlsdJotlon of tho dis¬ 
trict court, and, where a dlsmlssal 
would bar action under staUite of 
llmitations, dlatrlct court rrrocl In 
rofusing to pormit amendment of 
summons to show that action was 
brought In dl.strict court.—James 
River Nat. Bank v. HOas, supra, 
as. N.T.—^Wallace v. DJmmIck, 24 
Hun 636, dlatlngulshing Owborn v. 
McCloskoy, 66 How.Pr. 346. 

83. Okl.—Tyler Boat Works v. 
Schrelner, 163 P.2d 1004, 104 Okl. 
601. 

84. R.I.—Sheldon v. Westcott, 26 A. 
2d 219, 67 R.I. 480. 

Zntentloii held Ixnmaterlal 
In determlnlng whothor superior 
court sitting for a county to which 
writ of summons on its face was not 
returnable had Jurlsdlctlon to allow 
an amendment of the writ malcing It 
returnable to that county, plalntilf's 
Intentlon In issulng writ, and wheth- 
er defendant*s counsel must have 
known of such Intentlon by reason of 
his correspondence with plalntiff's 
counsel and receipt of a copy of 
plaintifCs declaration, were immate- 
rlal.—Sheldon v. Westcott, supra. 
25. Pia.—Walker rertilizer Co. v. 


Raco, 166 So. 283, 123 Fla. 84. 106 
A.L.It. 341. 

Mass,—Bay State Wholesale Drug 
Co. V. Whltman, 182 N.W. 361, 280 
Hass. 188. 

Mo.—Oiddona v. Banlcers' Guaranty 
Life Oo., 37 aw.2d 668, 226 Mo. 
App. 742. 

N.J,—Patrlck v, Brago, 66 Ai2d 749, 
4 N.J.Super. 226. 

N.T.—City of Tjong Beach v, Maddsn, 
66 N.Y.S.2d 176, 271 App.Dlv. 793, 
appeal donicd 68 N.Y.S.2d 434, 271 
App.Dlv. 931, appeal dlsmlsaod 74 
N.B.2d 663, 297 N.Y. 678—Rocke- 
follor V, Holn. 28 N.Y.e.2d 266, 176 
Misc. 650—Oerdos v. Reynolds, 26 
N.Y.S.2d 622. 

N.C.—Clevengo.r v. Crovor. 106 
12 , 212 N.C. 13. 124 A.Tj.R. 82. 

Okl.—IQxchange Nat. Bank of Tulsa 
V. T^yons, 87 P.2d 123, 184 Okl. 328 
—(Ihaney v. National Bank of 
Commereo of Tulsa, 66 P.2d 917, 
179 Okl. 460. 

W.Va.—Hayhurst v. J. Kenny Trans¬ 
fer Co., 168 S.E3. 606, 110 W.Va. 
305. 

50 C.J. p 602 note 65. 

Faots Ia paartloiaar oase 
The amendment of process by sub- 
stitutlng a new defendant In place of 
the one named on theory that the 
proper defendant was Intended to 
be sued but was sued by the wrong' 
name Is permitted accordlng to tho 
facts in the partlcular oase.—Orewe- 
nig V. American Baklng <Co., 18 N.B. 
2d 183, 203 IlLApip. 604. 

Xndlvldnals composln^ partnershlp 
In action on note by '*Mlller Balley | 
dk Company,'' amendments of prae¬ 
cipe and summons, so as to show 
names of Indlvlduals composing 
partnershlp conducted under name of 
“Mlller Balley & Company.r» were 
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permlssiblo.—Mlller v. Bradway, 300 
N.W. 880, 290 MIch. 674. 

86 - N.J.—^Patorson Tp. v. Munn, 18 
N.J.Law 440. 

27- MIss.—Brondt Morcantllo Co. v. 
Lang, 66 So. 447, 100 Mlss. 328. 

88 . tr.S.—Fronk v. Union Cent Life 
Ins. Co., O.C.Tonn., 130 F, 224. 

60 C,J. p 602 note 70. 

89. N.J.—Lord's Cut Flower Co. v. 
Ourcio, 86 A.2d 471, 22 N.J.Misc. 
42. 

60 C.J. p 602 note 71. 

Defeot IxL deslgnation 
, The court may pormlt an amend¬ 
ment to the summons In oase of 
some defect in the deslgnatlon of the 
defendant—^Rookefeller v. Heln, 28 
N.Y.S.2d 266, 176 Mlsc. 669. 
«Ohterlooutory matter" 

Where a summons was agalnst an 
Indlvldual, trading as a named oom- 
pany, ‘*a New Jersey Corporation," 
amendment thereof by strlklng out 
the auoted words in order to conform 
to the complaint and proiperly to de¬ 
scribe defendant already in court 
was an ^'interlooutory matter” wlth- 
in the court rule conferrlng authpr- 
Ity on a olrcult court Judge. sitting 
as a supreme court commissloner,—■ 
Liord*s Cut [Flower Co. v. Curclo, 36 
A.2d 471, 22 N.J.Misa 42. 

30. U.S.—^Fumlss V. Bilis, C.C.Va., 
9 F.Cas.No.6,162, 2 Brock. 14. 

50 aX p 602 note 72. 

31. N.J.—^Patrlck V. Brago, 66 A.2d 
749, 4 N.XBuper. 226. 

W.Va.—Hayhurst v. J. Kenny, Trans¬ 
fer Co„ 168 606, 110 W.Va. 

895. 

38 . Me.—Clark v. Anderson, 68 A. 
638, 108 Me. 134. 
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fendant,83 or to add a party plaintifiPs^^ or defend- 
ant’s35 name to a writ which had none, or to add 
the name of a defendant to the names already 
there.36 

It has been broadly stated, however, that the 
court may, in the furtherance of justice, amend 
any process by adding or striking out the name of 
any party,37 and, under some statutes, the name of 
a party entirely omitted from the summons may 
be supplied,38 as under a provision authorizing the 
court by amendment to correct a mistake in the 
name of a party, "or a mistahe in any other re- 
spect.”39 It has also been held that, where no one 
is harmed thereby, the heirs of a deceased party 
defendant may be added by amendment,^® or a fa- 
ther^s name as defendant substituted for that of 


the son.^i If a defendant accepts Service on a 
summons in blank, the blank may be filled in later 
by amendment>2 Also a writ may be amendable by 
striking out the name of a joint party.43 

Capacity of party. An amendment specifying or 
altering the capacity in which plaintiff sues,^^ or the 
capacity in which defendant is sued,^^ may be al- 
lowed, but not when the new description would 
change a civil action into a criminal prosecution.46 

Addresses of parties. Ordinarily an amendment 
may be allowed to correct an error in plaintiffs 
address,47 or to state the residence of defendant.48 

Names and addresses of attorneys. A summons 
may be amended when it fails to give the address 
of plaintiff*s attorney,^^ or by substituting the in- 


33. NXJ.—^Hogsed v. Pearlmant 195 
S.B. 789, 213 TT.C. 240. 

50 C.J. p 602 note 75. 

Corporation, for company 

(1) Where summons was directed 
to company which had long* since 
ceased to exist, and Service was on 
an employee of a different Corpora¬ 
tion which did not operate the prop- 
erty of the company named in the 
summons, at least openly; until near- 
ly two years after the injury to 
plaintiff. plaintiff was not entitled to 
have the process amended by sub¬ 
stituting the name of suoh Corpora¬ 
tion in lieu of the company.—State 
ex rei. General Mills v. W'altner, 156 
S.W.2d 664, 348 Mo. 862. 

(2> In action for injuries sustain- 
ed in operatlon of truck owned by 
Corporation plaintifTs motion to 
amend summons and complaint by 
striking out words “H. Pearlman, 
tradlng as Pearlman's Railroad Sal- 
vage Company,’* and substituting the 
words *‘Pearlman*s Railroad Salvage 
Company, Inc.,” was properly denied, 
since plaintiff sought to add by sub- 
stitution as a party defendant the 
Corporation which had never been 
served with summons.—Hogsed v. 
Pearlman, 195 S.E. 789, 213 ilT.C. 240. 
Corporation for Indlvldnal 

Where action was brought agalnst 
Indivldual, allowance of amendment 
of summons by substituting name of 
Corporation of which indivldual de¬ 
fendant was president and renderlng 
judgment against Corporation with- 
out Service of process on it was held 
unauthorlzed.—^Derek v. Blder, 249 
isr.w. 724, «S NJD. 635. 

34. Me.—Tones v. Sutherland, 73 
Me. 167. 

35. Oa.—Frank Adams Blectric Co. 
V. Witman, 85 S.E. 819, 16 Ga.App. 
674. 

liTaine ftUed. In on haOk 
Where there was a complete ab- 
sence of name of defendant in sum-, 


mons but some one other than per- 
son who prepared summons filled in 
on back of printed form the name 
of a party, which, although slmilai' 
to that of defendant, was not spelled 
same way and contained no initial, 
summons was JurisdictionaJly defec¬ 
tive and could not be corrected by 
amendment, even though there was 
no doubt that party served was de¬ 
fendant Intended and was party ap- 
pearing speclally to vacate summons. 
—Rockefeller v. Hein, 28 N.Y.S.2d 
266, 176 Misc. 659. 

36. N.Y.—^Holmes v. Daniels, 86 N. 
Y.S. 19. 

60 C.J, p 602 note 79. 

37. N.C.—Choate RentaJ Co. v. Jus¬ 
tice, 193 aE. 817, 212 N.C. 623. 

ULberal constrnctlon of statute 
The statute providing that the 
court may, either before or after 
judgment in furtherance of justice 
amend Its pleading or process by 
adding or> striking out the name of 
any party should be liboraJly con- 
strued.—^Boykin v. Capehart, 31 S. 
E.2d 506, 205 S.C. 276. 

Addltlou of name of plaintiff 
N.C.—^Pishell v. Evans, 137 S.E. 865, 
193 N.C. 660. 

60 C.J. p 602 note 78. 

38. Mass.—IdeaJ, Pinancing Ass’n v. 
McPhall. 70 N.E.2d 311, 320 Mass. 
521. 

Addltlon of plaintiff 

Where action on an exlsting cause 
of action had been seasonably com- 
menced against defendant, who was 
served with process, but writ falled 
to name any plaintlfC, following the 
allowance of amendment by insert- 
ing name of plaintiff, after proper 
notlce to defendant, plaintiff must be 
taken to be the one by whom as 
plaintiff the action was intended to 
be brought.—^Ideal Financing ' Ass*n 
V. McPhail, supra. 

Defendant named In oomplaint 
Where the name of one defendant 
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was inadvertently omitted ftom the 
title of the action in the summons, 
but appeared in the title of the ac¬ 
tion in the coinplaint attached to and 
personally served on that defendant 
with the summons, and the com¬ 
plaint stated a cause of action 
against him by name, the court prop¬ 
erly amended the summons on plain- 
tifTs motion, so as to conform to the 
complaint, notwithstanding defend¬ 
ant made a special appearance to va¬ 
cate the Service of summons.—Griffin 
V. Faribault Palr & Agricultura! 
Ass»n, 280. N.W. 7, 203 Mlnn. 97. 

39. N.Y.—^Van Wyck v. Handy, 4 
Abb.Dec. 496, 39 How.Pr. 392. 

40. N.Y.—Steinhardt v. Baker, 46 
N.Y.S. 707, 20 Misc. 470, aflftrmed 
49 N.Y.S. 357, 26 App.Div. 197, af- 
firmed 67 N.E. 629, 163 N.Y. 410. 

41. Minn.—^Morrlson County Lum- 
ber Co. v. Duclos, 164 N.W. 952, 
131 Mlnn. 173. 

42. S.C.—^Wicker v. Pope, 40 •S.C.L. 
366. 

43. Me.—^Doherty v. Blrd, 102 A 
229, 116 Me, 416. 

44. Mass.—^Drew v. Farnsworth, 71 
N.E. 783, 186 Mass. 366. 

50 C.J. p 603 note 86. 

45. N.Y.—^Leardon v. Dart, 23 N.Y.S. 
2d 642, 175 Misc. 318. 

50 C.J. p 603 note 87. 

46. N.C.—Walton v. Kirby, 3 N.C. 
174. 

60 C.J. p 606 note 88. 

47. N.Y.—Drake v. Drake, 92 N.Y.S. 
2d 106, 196 Misc. 333—^Brooklyn 
Bldg. Materlal Co. v. De Goods, 
206 N.Y.S. 678, 123 Misc. 917. 

48. Ga.—White v. Hart, 36 Ga. 269. 
50 C.J. p 602 note 67. 

49. N.Y.—-Wlgglns V. Richmond, 68 
How.Pr. 376. 

50 C.J. p 603 note 89. 
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dorsement of the name of an attorney of the court 
for that of one not admitted to practice in the 
court.®® 

e. Form or Oause of Aetion 

A wrJt may be amended by decignating the form of 
action, or by stating the nature of the cause of action; 
but a change In the form or cause of action cannot be 
mado where it wouid prejudice defendant, uniess It Is 
done with the consent of the parties. 

A writ may bc amended by desijy^iatiiip;’ the form 
of action,®^ or by stating the nature of the cause 
of action.®2 A change in the form or cause of ac¬ 
tion cannot be made, however, where it wouid prej¬ 
udice defendant,uniess it is done with the con¬ 
sent of the parties,®^ or after appoarancc of de¬ 
fendant and without prejudice to his rights.®® The 
writ may be amended by changing the indorsenicnt 
thereon so as to add other couiits to the dcclara- 
tion.®® The altcration of the form of a writ in an 
effort to makc it serve as the coinnioncement of 
several different causes of action is in effcct an 
attempt to change a snbstantial provision of the 
statute govcrning the issuance of writs and is not 
a mere irregularity in form which may bc remedied 
by amendment.®'^ 

f. Belief anid Amoimt of Bamages 

A writ may be amended by stating the nature of the 
relief demanded, or by stating, or by reducing or in- 
creaslng, the amount of damages asked for. 

A writ may bc amended by stating the nature of 
the relief demanded,®8 or by stating,®® or by reduc¬ 
ing®® or incrcasing,®! the amount of damages asked 
for. The amount may be incrcascd, even though 
in the writ^s amended form it could not have beon 
served by the ofiScer wbo served the original writ,®^ 

50. TJ.S.—^Jewett v, Garrett, CXJ.K. 

J., 47 F. 626. 

Wis.—Hammond-Ohandlor Lumbor 

Co, V. State Induatrlal Commn., 

168 N.W. 202, 163 Wla. 690. 

61. 111.—Chestor, otc., Coal, eto., Co. 

V. Llcklsfl, 72 111. 621. 

Pa.—Smith v. West Maryland R. Co., 

36 Pa-Co. 701. 

52, Ind.—State v. Hood, 6 Blackf. 

260. 

50 C.J. p 603 noto 92. 

63. N.T.—^Lane v. Beam, 19 Barb. 

61, 1 Abb.Pr. 66. 

60 C.J. p 603 note 93. 

Elfect of allowanoe 
The mere allowance of amcndmont 
to writ is conclusive as to the iden- 
tlty of the cause of action.—Idoal 
Financing- Ass’n v. McPhail, 70 N.B. 

2d 811, 320 Hass. 621. 

54. N.C.—^Anonymous, 2 N.C. 401. 

55. N.T.—Coopor V. Kinney, 2 Hilt. I 
12 . € Abb.Pr. 880. 


or been made returnable to the court to which the 
original writ was returnable.®® It has been held, 
however, that, in an action where the jurisdiction of 
the court depended on the amount of damages 
claimed, the omission from the writ of any amount 
claimed affected the jurisdiction of the court and 
prccludcd it from assuming juri.sdiction even for 
the purpose of amending the writ.®^ 

g. Directions for Retura or Appoaxaace 

Writs held void because they violate some mandatory 
provision of law rclatlng to directions therein as to the 
return of the process are not amendable, and a writ 
returnable to a court without Jurisdiction of the peti- 
tion is likewise not amendable; but defects In the direc¬ 
tions for return and answering, not affecting the valld- 
Ity of the writ, may be amended In the discretion of 
the court in the absence of any showlng of injustice 
or prejudice resulting therefrom. 

Under the rule that void process is not amenda- 
blc, as discussed supra § 114 b, writs held void be¬ 
cause they violate some mandatory provision of 
law rclating to directions tliorcin as to Ihc return 
of the process are not ameiidal>lc.®® A writ re¬ 
turnable to a court without jurisdiction of the peti- 
tion is void and not amendable.®® However, under 
the rulc that formal defects are amendable, where 
the writ is testod in Ihc iiamc of the judgc of the 
court having jurisdiction,®7 or a copy of the com- 
plaint giving the correet iiiformation is served with 
the summoiis,®® an error in the description of the 
court may bc amended, where it appears that de¬ 
fendant has not been mislcd thercby. 

Other defects in the directions for return and 
answering, not affecting the validity of the writ, 
may be amended in the discretion of the court in 
the absence of any showing of injustice or prej-. 


68. Ala.—Moore v, >Smlth, 19 Ala. 
774. 

67. R.I.—^FrJodman v. Arnold, 67 A. 
2d 444, 73 II.I. 461. 

58.. U.S.—Chamberlaln v. Bittor- 
aohn, CaaO., 48 F. 42. 

59. Conn.—Sanford v. Bacon, 64 A. 
204, 76 Conn. 641. 

60 C.J. p 603 noto 98. 

60. Oal.—^Brann v, Blum, 72 P. 168, 
138 Cal. 644. 

Mo.—ConverHO v. Bomorlflcotta 
Bank, 15 Mo. 431. 

61. Masfl.—Laxton v. Hay, 98 N.B. 
29, 211 Mass. 463, Ann.Cas.l913B 
709. 

50 C.J. p 603 note 1. 

62. Mass.—Noszery v, Board, 115 N. 
E. 420, 226 Mass. 332. 

B.I.—Quafflierl v. Vendittl, 102 A. 
177, 40 R.I. 537. 

63. Mass.—^Noszery v. Beard, 115 N. 
E. 420, 226 Mass. 332. 
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64. N.H.—Hoit V. Molony, 2 N.H. 
322. 

I 50 C.J, p 603 note 4. 

! 

66. Mo.—Inhabttants of Dover-Fox- 
croft V. InhabitantH of Lincoln, 192 
A 700, 136 Mo. 184. 

60 C.J. p 604 note 7. 

‘Writ namlng past date as return day 
Mo.—Inhabitante of Bovor-Foxeroft 
V. Inhabltants of Lincoln, 192 A. 
700, 136 Mo. 184. 

N.J.—Hamlln v, Ooppel, 166 A 676, 
9 Kjr.Mlsc. 661. 

66. Neb.—Land v. Chrlstenson, 189 
ISr.W. 838, 109 Neb. 101. 

60 C.J. p 604 note 8. 

67. Ga.—^Kelly v. iFudge, 59 S.B. 19, 
2 Ga.App. 769. 

60 C.J. p 604 note 19. 

68. Ga.—Stansell v. Grant, 48 S.B. 
2d 886, 77 Ga.App. 126. 

Tex.—Galvoston, otc., R. Co. v, Cok- 
ep, C1V.APP.. 136 S.W. 179. 
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udice resultiiig therefrom,®® So, where defendant 
appeared at the legal time of Holding the court and 
at which the process ought to have required him 
to appear,'^0 or if, failing to appear, it is shown that 
he has received notice by Service of the writ,'^^ or 
by the terms of his bond in the case of bail,'^^ or 
if he has filed his answer,'?^ there is no prejudice 
to defendanfs right, and the writ is amendable. 
Where it appears that some of the defendants have 
appeared and others have not, the directions for 
return may be amended if reservice on defendants 
who have not appeared is provided for.'^^ 

If a writ is made returnable at the wrong place,75 
or if it fails to name the place,it is amendable, 
when it appears that defendant has not been preju- 
diced. If, however, defendant has had no notice 
of the suit and does not appear, the amendment 
should be refusedJ^ If the retum day is properly 
given, an amendment may be allowed changing it 
to the next term, when the amendment would be in 
furtherance of justice.'^^ Also an indefinite desig- 
nation of the return day may be made definite by 
amendment. 

Resultant injusHce in consequence of a refusal to 
amend constitutes an additional reason for allow- 
ing such amendments.80 

h. Style, Date, Teste, Signatore, and Seal 

Process may be amended when it does not have the 
style required by law or when there Is an omission 
or defect with respect to the date, teste, signature, or 
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Seal; but, If the omission or defect renders the process 
vold, it Is not amendable. 

Process may be amended when it does not have 
the style required by law,8i as where it omits the 
name of the state in which the process was is- 
sued;82 and it has been held that an amendment 
may be allowed to cure a defect arising from the 
nonobservance of a constitutional direction as well 
as of a statutory one.®3 

Date. Process may be amended when the date 
of its issuance is omitted or incorrectly stated.84 
There is no error in allowing an amendment as to 
the date of the writ if such allowance is made to 
have the record conform to the truth, even though, 
by reason of such amendment, plaintiff is thereby 
enabled to show that his action is not barred by lim- 
itations;*^ but this rule is subject to the limitation 
that an amendment which would substitute for the 
date of the writ a date which would bring the 
action within the period of limitation may be al¬ 
lowed only for the purpose of making the record 
conform to the truth and not merely to avoid the 
running of the statute of limitations.^® 

6‘^aZ. Process may be amended when the seal 
of the court is omitted, unless it otherwise ap¬ 
pears to be wholly void.^s in jurisdictions holding 
that a writ without seal is no writ at ali, the seal 
cannot be added by amendment.^^ 

Signature or teste, A summons may be amended 
when there is an omission of, or defect in, the sig¬ 
nature or teste,®® but not in jurisdictions where such 
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69. U.>S.—Speare v. Stone, N.EL, 193 
F. 376, 113 C.C.A. 301—Stone v. 
Speare, C.C.N.H., 175 F. 684. 

50 aJ. p 604 note 12. 

70. TT.S.—Speare v. Stone, N*.!!., 193 
F. 876, 113 C.C.A. 301. 

50 C.J. p 604 note 13. 

71. N.J.—McEvoy v. Hudson County 
School Dist. No. 8, 38 N.J.Ea. 420. 

50 C.J. p 604 note 14. 

72. NT.C.—^Merrill v. Barnard, 61 N. 
C. 669. 

73. K.C.—^Thotnas v. Womack; 64 N. 
C. 667. 

74. Ga.—^Turpin v. Taylor, 84 S.E, 
547, 143 Ga. 224. 

76. Qa.—Kelly v. Fudge, 69 S.E. 19, 
2 Ga.App. 759. 

50 O.J. p 604 note 18. 

76. K.T.—Gould V. Meyer. 220 N.Y. 
S. 812, 129 M;1 sg. 166. 

50 C.J. p 604 note 19. 

77. R.I.—Brainard y. Mltchell, 5 ILI. 

111 , 

60 C.J. p 604 note 20. 

78. Ga.—I.asslter v. Carroll, 13 S.B. 
826, 07 Ga. 731. 


79. Me.—Ames v, Weston, 16 Me. 
266. 

80. N*.T.—Spruhn v. Brown, 116 N. 
T.S. 568, 63 Misc. 46. 

50 C.J. p 604 note 23. 

81. Tez.—Corpus Jnrls gnoted in 
NTasli V. Boyd, Civ.App., 226 S.W. 
2d 649, 658. 

50 C.J. p 601 note 55. 

82- 111.—Harrls v. Jenks, 8 Hl. 476. 
Tex.—Corpus yoris quoted in Nash 
V. Boyd, Clv.App., 226 S.W.2d 649, 
653. 

83. Tex.—Corpus Juris guoted in 
Nash V. Boyd, Civ.App., 226 S.W.2d 
649, 653. 

Wis.—^Ilsley v. Harris, 10 Wis. 96. 

84. Ky.—^Terry v. Terry, 96 S.W.2d 
282, 264 Ky. 625. 

50 O.J. p 604 note 25. 

85. Mass.—^Perry v. Sapello, 8 N.E. 
2d 810, 297 Mass. 242. 

Evldence held to warrant llndlng 
that proposed amendments to writs 
which would strlke out date of writs 
which was beyond one-year period j 
of limitation appllcahle and substi- 
tute date within such period would I 
make records conform to truth and^ 
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enable plaintlffs to sustain thelr ac- 
tions for the causes for which they 
were brou^ht.—^Perry v. Sapeilo, su¬ 
pra. 

86 . Mass.—^Perry v. Sapeilo, supra^ 
0'Brien v.. McManama, 183 N.E.- 
176, 281 Mass. 89. 

87- Okl.—TexsLS Title Guaranty Co. 
V. Mardis, 98 P.2d 593, 186 Qkl, 
433. 

50 C.J. p 604 note 26. 

88 . U.S.—Dwight V. Merritt, C.C.N. 
T., 4 F. 614, 18 Blatchf. 305. 

60 C.J. p 605 note 27. 

89. Me.—^Hamilton v. Georgre, 162 A. 
631, 129 Me. 474. 

50 C.J. p 605. note 29. 

90. N.C.—^Hooker v. Forbes, 162 S.E, 
903, 202 N.C. 364. 

Okl.—Harden v. Klfer, 111 P.2d 490, 
188 Okl. 638—Texas Title Guaran¬ 
ty Co. v. Mardis, 98 P.2d 593, 186 
Okl. 433. 

50 C.J. p 605 note 30. 

Fretrial amendment 
Where the sherifC served a sum¬ 
mons before discoveringr that the 
orlelnal was not slgned by the clerk, 
to whom he sent It back for signa- 
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omission renders the process void.^1 

§ 116. Amendment of Retum 

a. In general 

b. By whom amendable 

c. Time of making amendment 
d Jurisdiction to authorize; discretion 

e. Procedure 

f. Operation and effect 

a. In General 

A return or affldavit of Service of process, or proof 
of Service by publlcation, may, as a general rule, be 
amended to remedy defects therein or to make it con- 
form to the truth, and to the statutory requirements, 
where such exist; but a proposed amendment wlll not 
be allowed If It States an untruth or where prejudice 
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to rights that have accrued meanwhlle will resuit from 
the amendment. 

An officeres retum of Service of process may, 
as a general rule, be amended to remedy defects 
therein or to make it conform to the truth, and to 
the statutory requirements, where such exist.9 2 
The right to amend is a common-law right in no 
way dependent on statute,^2 although frequently 
expressly declared by statute.^^ Equally amendable 
are affidavits of scrvice made by private persons,^>5 
proofs of Service by publication,®® affidavits of Serv¬ 
ice on nonresidcnts by nonresident officers,97 and 
acknowledgmcnts of scrvice.98 

A proposed amendment will not be allowed if it 
States an untruth, or is in direct confiict with the 
faets.^® Where prejudice to rights that have ac¬ 


ture before completing his return, 
the superior court had dlscretlon to 
allow a pretrial .amendment by altlx- 
Jngr the clerk's signature.—North 
Oarollna Jolnt Stock ‘Land Bank of 
Durham v. Aycook, 28 iS.£2.2d 494, 
223 N.C. 837. 

Termlnatlon of ofBLoe 
Where court's seal on a writ was 
duly authonticated by an authorlzed 
clerk at time of Its issuo to an at- 
torney, fact that at time wrlt was 
dated, signlng clerk had coasod to 
hold office dld not make tho writ 
void, but constituted a technlcal mls- 
nomer or irregulorlty, and writ couid 
in the dlscretlon of tho trial court be 
amended by strlkJng^out signature 
of clerk appearing theroon and wrlt- 
Ing In placo thereof namc of c1erk's 
successor In office.—Hurger v. Brln- 
dle, 10 A.2d 353. 64 H.X. 86. 

91. Me.—Israelson v, Qallant, 154 
A. 574, 130 Me. 213. 

60 C.X p 605 note 32. 

Signature of derk 

Me.—Israelson v. Gallant, supra. 

60 O.J. p 605 note 82 [a]. 

92. U.S.—^Pen-Ken Gas & Oil Cor¬ 
poration V. Warfleld Natural Gas 
Co., C.C.A.Ky.. 137 F.2d 871, cer¬ 
tiorari denled 64 S.Ct. 431. 820 
U.S. 800, 88 L.Ed. 483. rehearing 
denied 64 S.Ct 684, 321 U.S. 808, 
88 L.Bd. 1089. 

Ala.—jTaffe v. Leatherman, 146 So. 
273, 226 Ala. 182. 

Cal.—^North Side Property Owners' 
Ass’n V. Los Angeles County, 161 
P.2d 613, 70 Cal.App.2d 698—Alpha 
Stores v. Tou Bet Mining Co., 63 
P.2d 1187, 18 Cal.App.2d 249, fol- 
lowed in 63 P.2d 1138, 18 CalJLpp. 
2d 767. 

ni.— First Nat Bank v. Paris, 198 
N.B. 207, 358 111. 878—Cowen v. 
Hardlng Hotel Co., 67 N.B.2d 707, 
329 111.APP. 239, appeal dismlssed 
72 N.EL2d 177, 396 111. 470. 

Ky.—Mlller v. National Bank of Lon- 
don, 116 S.W.2d 320, 278 Ky. 248. | 


Mass.—Evorett v. Merrill, 184 N.B. 
371, 282 Mass. 72—Zani v. Phandor 
Oo., 18.3 N.R 600, 281 Mass. 139— 
Modist V. Lynch, 177 N.E. 861, 
277 Mass. 135. 

Neb.—Do Lalr v. De Lalr, 21 N.W.2d 
498, 146 Neb. 771—State Furniturc 
Co. V. Abrams, 19 N.W.2d 627, 
146 Neb. 342. 

Pa.—^Fackenthall v. Wlght, 168 A. 
680, 104 ra.Supor. 216—Rogors v. 
Metropolitan Life Ins. Co., 99 Po. 
Super. 606—^Rittonborg v. Steln, 97 
Pa.Super. 664—^Herron v. Oorbott 
22 Pa.Dlst & Co. 695, 27 Borks Co. 
64_V7‘ood V. Kuhn, Com.Pl., 22 
Erle Co. 936—Seoond Nat Bank of 
Wilkes-Barre v. Payno, Com.Pl,, 36 
Lus.Dog.Reg. 60—Weiss v. Eaiston 
Hudson & Bssex Co., Oom.PL» 26 
North.Co. 268. 

S.D.—Shonandoah Nat. Bank v. Reln- 
ingor, 237 N.W. 765, 68 S.D. 668. 

—Gunter's Unknown XXelrs and 
Legal Representatives v. Lagow, 
Civ.App., 191 S.W.2d 111, error re- 
fused—Wagner v. Urban, Civ.App., 
170 S.'W,2d 270—Watson v, Glenn, 
Civ.App., 82 S.*W.2d 704. 

Va.—^Buttery v. Robblns, 14 S.EI.2d 
544, 177 Va. 368—International 

Brotherhood of Boilormakors, Iron 
Shlpbuilders, Weldors and HelperS 
of America v. Wood, 175 S.B. 46, 
162 Va. 617. 

W.Va.—Tioga Coal Corporation v. 
iSilman, 22 S.B.2d 878, 125 W.Va. 
68 . 

50 C.X p 606 note 70. 

SPurposa 

A return of Service of process 
whlch falis to Show the necessary 
Jurisdictional facts, although such 
facts exist, may be amended so as 
to conform to the truth, not for the 
purpose of valldatiing a void Judg- 
ment but to show that a Judgment 
never was void.—State ex rei. Duck- 
worth V. Dlstrlct Court of Seven- 
teenth Judiclal Dlst., 80 P.2d 867, 
107 Mont 97. 


Amendlinent held not effected 

Where, after judgment, the clerk 
changod the record to indicato that 
summons was returnable to an ear- 
ller term than tho actual return 
term, the court, in ordering tho roc- 
ords corrected to conform to the truo 
facts, did not amend tho shorijffs ro- 
turn, but meroly restorod a rocord 
that had been tho subject of spolia- 
tton.—^Honnoke v. Strock, Mo.App,, 
101 S.W.2d 743. 

93« lown.—Mlntle v, Sylvester, 197 
N.W. 306. 107 lowa 424. 

60 C.X p 607 note 72. 

94. Tox.—Bmployor's ' Reinsuranco 
Corporation v, Brock, Clv.App., 74 

S. W.2d 436, error dismlssed. 

The Intant of the statuta pi^ovldJng 
that court may allow any procoss, 
return, or proof of Service to be 
amended is to authorize the court to 
"allow" an amendment to a sherilTs. 
retum on the motion of the sherltf, 
or of a party so aa to cure an "In- 
sufficlency," and . thus avold unneces- 
sair dolay.—^Anthony v. Downs 
AJcnusemcnt Co., 205 S.W.2d 926, 289 
Mo.App. 1136. 

95, N.T.—Air Condlttonlng Tralning 
Conp. V, Plrrote, 00 N.T.S.2d 86, 
270 App.Div. 391—^Factrow v. 
Rothbart, 262 N.T.S. 721, 141 Mlsc. 
470. 

S.D.—tSalverson v. Sonotone Corp., 
27 N.W.2d 6d6, 71 S.D. 668, 

Wash.—John Hancock Mut Life Ins. 
Co, V. Gooley, 83 P.2d 221, 196 
Wash. 367, 118 A.L.R. 1484. 

60 C.X p 607 note 74. 

90. Ark.—^Blackwell Oil & Gas Co. 
V. Maddux, 27 S.W.2d 614, 181 Ark. 
726* 

60 C.X p 607 note 76. , , 

97. N.T.—Kelly v. Schramm, 189 N.‘ 

T. a 629, 197 App.Dlv. 877. 

98. Colo.—Wilson V. CarroH,' 2^0 IP, 
'665, 80 Colo. 284. 

50 C.X p 607 note 77. . 

98* Mo.-r^tat^ ex reL General Mills 
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crued meanwhile will resuit from the amendtnent, 
it should not be permitted,! as where the effect 
of the amendment, if allowed, would be to avoid a 
judgment, to render it erroneous, or subject it to 
reversal,^ or to nullify an appeal taken from a 
judgment which is void unless supported by the 
amended return,^ or to make a judgment in an ear- 
lier suit, in which the retum was made, admissible 
in a later suit against a defendant who was not a 
party to the earlier suit.^ Amendments to a re- 
turn so as to show diligent search for defendant, 
inability to find him, and retum of the writ to the 
attomey without Service will not be allowed mere- 
ly to avoid the riHming of the statute of limita- 
tions,5 but there is no error in allowing such amend¬ 
ments to have the record conform to the tnith,* even 
though, by reason of such amendments, plaintiff 
is thereby enabled to show that his action is not 
barred by limitations.^ 

Right to compel amendment. If the retura is, 
on its face, defective, the sheriff may be compelled 
to correct it;*^ but he cannot be compelled to re¬ 
vise, alter, or contradict a retura which is com¬ 
plete in form and conforms to the law, the only 
remedy in such a case being an action against the 
officer for a false return.^ 

b. By Whom Amendable 

The retum can be amended only by the persen ac- 
tually serving the process, whether an «ffteer or private 
individual; but, under a statute reetricting proof of 
Service to the singie method of proof by an officer of 


the court, an Individual or officer of a court in a for- 
eign state cannet be allowed to amend his return. 

The retura can be amended only by the person 
actually serving the process, whether an officer^ or 
private individual,^® or of&cer acting as an in¬ 
dividual when disqualified to act as an officer.^^ 
However, under a statute restricting proof of Serv¬ 
ice to the single method of proof by an officer of 
the court, an individual^^ or an officer of a court 
in a foreign state^^ cannot be allowed to amend 
his return. 

Even where the statute provides for proof of 
Service of process in a foreign state by an officer 
thereof, an officer of a foreign state cannot amend 
his return after he has ceased to act as officer.^^ 
It has been held that an ex-sheriff cannot amend a 
return of a Service made by his deputy during his 
term of office,^^ unless the deputy joins in, and 
swears to, the petition to amend but, if the dep¬ 
uty joins, the amendment may be allowed,!^ and the 
fact that the order in terms permits the ex-sheriff, 
rather than the deputy, to amend is immaterial.is 

c. Time of l/liiking AmendxiieiD.t 

Generally, an amendment may be allowed at any 
time, and at any stage of the proceedings; and It may 
be made after the lapse of years, or after the officer 
who made the return has gone out of office. 

As a general rule, an amendment may be allowed 
at any time, and at any stage of the proceedings.^® 
Thus the amendment may be made after discharge 
of the jury,20 or even after judgment or decree.^i 


V. Waltner, 16« S,W.2d 664, S48 
Mo. 852. 

Pa-—Second Nat. Bank of Wllkes- 
Barre v. Payne, Coin.Pl., 35 Luz. 
LesT-BeiT- 60. 

Va.—^International Brotherhood of 
Boilermakers, Iron Shipbuilders, 
Welders and Helpers of America v. 
Wood, 176 S.E. 46, 162 Va. 617. 
W.Va.—^Tioga Coal Corporation v. 
Silman. 22 S.E.2d 873, 126 W.Va. 
58. 

60 C.J. p 607 note 78. 

1 . Ala.—Jafle v. Leathennan, 146 
So. 273, 226 Ala. 182. 

Me.—City of Old Town v. Robbins, 
186 A. «63, 134 Me. 285. 

Pa.—Packenthall v. Wlght, 158 A. 
680. 104 Pa.Super. 216—Welss v. 
Easton Hndson & Essez Co., Com. 
Pl., 26 North.Co. 268. 

50 C.J. p «07 note 80. 

2. Mo.—Coerver v. Crescent Lead, 
etc., Corp., 286 S.W. 3, 315 Mo. 276. 

50 C.J. p 607 note 81. 

3. Wis.—^Rehmstedt v. Bricoe, 13 
N.W. 687, 65 Wis. 616—Hali v. 
G-raliam, 6 N.W. 943, 49 Wis. 563. 

4. Ga-—Hod^es v. Stuart Lumber 
Co., 79 S.E. 462, 140 Ga. "569. 


5. Mass.—^Perry v. Sapeilo, 8 N.B.2d 
810, 297 Mass. 242. 

6. Mass.—Perry v. Sapeilo, supra, 

7- Pa.—^Mentz v. Hamman, 6 Wbart. 

150, 34 Am.D. 546. 

Wash.T.—Washington Mill Co. ▼. 
Klnnear, 1 Wajsh.T. 99. 

8. W8U5h.T.—Washington Mill Co. v. 
Eannear, supra. 

50 C.J. p 607 note 85. 

9. 111.—Waite v. Green River Spe-' 
clal Drain. Dist., 80 N.B. 725, 226 
ni. 207. 

50 C.J. p 607 note 88. 

10. Wis.—Wausau First Nat. Bank 
v. Kromer, 105 N.W. 823. 126 Wis. 
43«. 

50 C.J. p «07 note 89. 

11. S.D.—Axtell V. Rooks, 162 N.W. 
751. 39 S.D. 31. 

12. Mo.—^Prieat v. Capitaln, 139 S. 
W. 204, 236 Mo. 446. 

13. Mo.—Priest v. Capitaln, supra. 

I4b Mo.—Glvens v. Harlow, 158 S. 
W. 356. 261 Mo. 231. 

15. Or.—^Ehapp v. Wallace, 92 P. 
1054, 50 Or. 348, 126 Am.S.R. 742. 
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16. Ala.—^Palatine Ins. Co. v. Hlll, 
121 So. 412, 219 Ala. 123. 

17. Ala.—^Palatine Ins, Co. ▼, Hili, 
supra. 

18. Ala.—^Palatine Ins. Co. v. Hlll, 
supra. 

19- TT.S.—Pen-Ken Gas & Oil Corpo¬ 
ration v. Warfleld Natural Gas Co., 
C.C.AKy., 137 P.2d 871, certiorari 
denied 64 S.Ct. 431, 320 U.S. 800, 
88 Li.Ed. 483, rehearlng denied 64 
S.Ct. 634, 321 U.S. 803, 88 L,.Ed. 
1089. 

Ala.—Jaile v. Leatherman, 146 So. 
273, 226 Ala. 182. 

Pa.—^Wood V. Kuhn, Com.Pl., 22 Erie 
Co. 236. 

Tex.—^Lafieaur v. Switzer, Clv.App.» 
109 S.W.2d 239— Corpus Juris clted 
ia Employer^s Relnsurance Corpo¬ 
ration V. Brock, Civ.App., 74 S.W. 
2d 435, 445, error dismissed. 

60 C.J. p 607 note 2. 

20 . Mass.—^Browning-Drake Corpo¬ 
ration V. Amertran Sales Co., 176 
N.E. 45, 274 Mass. 545. 

21. U.S.—Pen-Ken Gas & 011 Cor¬ 
poration V. Warfleld Natural Gas 
Co., C.C.A.Ky., 137 P.2d 871, cer- 
Uorarl denied 64 S.Ct. 431, 320 
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It may -be made after the lapse of years,^® on tcsti- 
mony showing the propriety of so doing,23 or after 
the officer, wlio made the rcturn, has gonc out of 
office.24 An amendmcnt lo show Service on the 
Principal defendant may be made after amendment 
of the petition substituting the agent as defendant^® 

After action for false or insufficient rcturn. An 
amendment by the sheriff of his rcturn may be 
made after action is brought against him for a false 
or insufficient return, if the officer has in fact per- 
formed his duty and the amendment is sought 
to makc his return conform to the fact,2<> although 
there is some authority to the contrary;27 but, 
even where the coiitrary view is held, a sheriff 
may amend his return at any time after receiving 
notice of the motion against him for a false rcturn 
up to the time when the motion is actually madc.^s 
Where the making of a false return is itself a vio- 
lation of the officeres duty for whicli the officer is 
liable, an amendment by the sheriff designed to 
relieve himself of that liability cannot be made 
after action against him has been commenccd,29 
espccially where the rcturn as made hacl been the 
basis of judicia! action in another procccding at 


the instance of the sheriff, himself.^O 

d. Jnilsdiction to Anthorize; Discretion 

Oniy the court to which the return is made has Ju- 
risdiction to authorize an amendment of ft, and the 
appllcation is addressed to its discretion. 

Only the court to which the return is made has 
jurisdiction to authorize an amendment of it.^i 
The supreme court to which the case has been trans- 
ferred on appcal,®^ or a fedcral court to which it 
has been removed from a state court on petition,33 
cannot authorize the amendment. However, the 
powcr to allow amendment of a sheriff^s rcturn 
bclongs to a referee to whom the case has been 
refcrred.34 

Discretion of court, The application for leave 
to amend is addressed largely to the discretion of 
the court,3<> which discretion is libcrally cxcrcised 
when in the furtherance of substantial justice.36 
It is a judicial, not a pcrsonal, discretion, and must 
be cxcrcised in a judicial manncr.37 The court 
will not grant leave on doubtful and unsatisfac- 
tory cvidcncc,38 The order permitting amendment 
to be made will not bc disturbed on appeal when it 


U.S. 800, 88 Lt.Ed. 483, rohea!rlnff 
denled 64 S.Ct 684, 321 U.S. 803, 
88 L.m. 1089. 

Ala.—^Powler v. Fowler, 126 So. 034, 
220 Alo. 580—^Palatino Inn. Co. v. 
Hin, 121 So. 412, 219 Ala. 123. 

Ky.—Millor v. National Bank of 
London, 116 S.W.2d 320, 273 Ky. 
243. 

Utah.—^Federal Land Bank of Bork- 
eley v. Brinton, 146 P.2d 200, 106 
Utah 149. 

50 C.J. p 608 note 4. 

After defanlt Jndarment 
Pa.—^Roprerfl v. M<‘tropolItaix Life 
Ins. Co., 09 ra.Supor. 506. 
Amendment oorreotlng' proof of 
puhUcatloB. of warninfl: ordor to ob*» 
taln constructive servi co of nonresl- 
dent defendants can bo illcd aftor 
judgrment.—^Blackwell Oli & Gas Co. 

V. Maddux, 27 S.W.2d 614, 181 Ark. 
726. 

22. U.S.—Pen-Kcn Gas & 011 Cor¬ 
poration V. Warflcld Natural Qas 
Co., C.C.A.Ky., 137 P.2d 871, cer¬ 
tiorari denled 64 S.Ct, 431, 320 U. 
3. 800, 88 L.£ld. 483, rohearlng do- 
nied 64 S.Ct. 634, 321 U.S. 803, 88 
L.Ed. 1089. 

60 C.J. p 608 note 6. 

23. U.S.—Pen-Ken Gas & 011 Corpo¬ 
ration V. Warfleld Natural Gas Co., 
supra. 

60 C.J. p 608 note 7. 

24. U.S.—^Pen-Ken Gas & 011 Corpo¬ 
ration V. Warfleld Natural Gas Co., 
supra. 

Ala.—^Fowler v. Fowler, 126 So. 634, 


220 Ala. 660—^Palatino Ins. Oo. v. 
irtn, 121 So. 412, 219 Alo. 123. 

Ky.—Mi 11 er v. National Bank of 
London, 116 S.W.2d 820, 273 Ky. 
243. 

50 C.J. p 608 noto 8. 

25. Ga.—l»ayne v. Lyon, 111 S.B. 
231, 28 Oa.App. 246. 

26. N.O.—Swain v. Burden, 32 S.E. 
819, 124 N.O. 10. 

60 C.J. p 008 noto 10. 

27. Tenn.—Slandlfor v, May, 42 3. 

W.2d 343, 1G3 Tonn. 210. 

60 O.J. p 608 note 11. 

Entry of motion 

Sheriff cannot amend falso or in- 
sulllclont return aftor entry of for¬ 
mat motion for summary Judf^mont 
ajiratn.st him; the fact that court, on 
ontry of such formal motion, ordered 
noUcc to sherilt did not suspend lis 
pendens.—Standifer v. May, supra, 

28. Tenn.—Standifer v. May, supra 
—Hili V. Hinton, 2 Head 124. 

29. Tenn.—^Mullins v. Johnson, 3 
Humphr. 396. 

60 C.J. p G08 note 18. 

30. Va.—Carr v. Mcade, 77 Va. 142. 

81. Colo,—^liarndollar v. Patton, 4 
Colo. 474. 

60 C.J. p 609 note 38. 

32. Colo.—^Barndollar v. Patton, su¬ 
pra. 

lowa.—Pllkey v. Gleason, 1 lowa 85. 
Wis.—^Hall V. Graham, 5 N.W. 943, 
49 Wis. 658. 

60 C.J. p 609 note 89. 

Amendment of process by trlal court 
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after perfootlon of appeal seo Ap¬ 
peal and Error § 617, 

33. U.S.—Hnwklns y. Pelrce, C.C. 

Ind., 79 F. 462, 

60 C.J. p 609 note 46. 

3Ai I^la,--<!amp v. Ocala First Nat. 
Bank, 83 So. 241, 44 ITla. 497, 103 
Am.S.R. 173. 

35. Masa,—Browninff-Brake Corpo¬ 
ration V, Amertmn Halos Co., 176 
N.M. 46, 274 Mass. 646. 

N.a—Lee v. Hofl^ 19 S,B.2d 858, 221 
N.C. 233. 

Pa,—Socond Nat. Bank of Wilkes- 
Barro v. Payne, Com.Pl., 85 Luz. 
Leif.Befi:. CO. 

Tox.—^Wataon r. Glonn, Clv.App., 82 
S.W.2d 704. 

50 C.J. p 609 note 42. 

36. Va.—Buttery v, Robbins, 14 S. 
J£L2d 644, 177 Va. 368. 

W.Va.—^MoCormack v. Southern Ex¬ 
press Co., 93 S.B, 1048, 81 W.Va. 
87. 

Casnal and honast mistake 

Oourts are liberal in permlttingr 
cifleors to amend thelr returns to 
conform to actual facis, especially 
where a casual and an honesl mis¬ 
take has occurr‘ed.—^Federal Land 
'X$ank of Bal timore v. Birchfleld, 3 S. 
E.2d 405, 173 Va. 200. 

37. Mo.—Jackson v. Brown, App., 
211 S.W. 893. 

38. Colo.—^^Stubbs V. McGillls, 96 P. 
1005, 44 Colo. 138, 130 Azn.S.B, 
116, 18 L.B.A.,N.S., 406. 

BO C.J. p 610 note 46. 
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appears that there has been no abuse of discretion.*® 
e. Procedtue 

Qenerally, It Is necessary to secure leave from the 
court to amend the return. The leave to amend, when 
granted, Is not the equivalent of amendment, and the 
offlcer must act on the court's order. 

While it has been*held that a motion to permit 
an ojB&cer to amend and the ofiBcer^s offer to do so 
is the equivalent of amendment even though the 
court did not grant pennission,^® and that the court 
has the right to accept an amended retum of process, 
even though the court’s consent to the amendment 
was not first secured,^! the general rule is that 
leave to amend must first be secured from the 
court."*^ A defective retum cannot be cured by affi- 
davit withottt leave.^3 

The leave can be had on application of one of the 
parties,as by motion informally made;^^ but a 
bili in equity to amend a return of Service by pub- 
lication will not lie during the statutory period 
allowed for correcting the process at law."*® The 
officer who alone can make, or be compelled to 
make, the amendment has been held to be a neces¬ 
sary party to any proceedings had for the pur- 
pose;^*^ but it has also been held that, where ap¬ 
plication to amend the officeres retum was made by 
a party to an action to which the officer was not a 
party; Service of notice of such application on the 
oflScer, although proper, was not necessary^^ On 
the application or motion, it must be shown by sat- 
isfactory evidence that the case is a proper one for 


an amendment,^® and that, as a matter of fact, the 
Service was properly made.^O Defendant may con- 
test the truth of the facts sought to be so intro- 
duced into the return.®^ 

N-oiice to other party, Although it has been 
broadly held that notice to the parties interested, 
of an application to amend a return, is required,®^ 
some cases hold that no such notice need be giv- 
en, in the absence of any showing of injustice,63 
even though application . is made after the trial 
term.5^ In other cases this rule making notice 
unnecessary is restricted to an application made in 
the trial term,®® notice being necessary if the ap¬ 
plication is made after the term at which the cause 
is determinecL^s A sheriff’s amendment of his re¬ 
tum without notice after the case has been sub- 
mitted to the appellate court,6*^ or where the rights 
of third persons may be adversely affected,^» is 
void. It has been said that, while a sheriff may 
amend without notice as long as the papers are in 
his possession, it is better practice to give notice 
after the return is in court®^ If defendant is al- 
ready in court, notice is unnecessary.®® 

Effectuation of amendment. The leave to amend, 
when granted, is not the equivalent of amendment; 
the officer must act on the court*s orderbut 
he may do so by filing an affidavit stating the facts 
of Service,®^ or the filing of a stipulation of facts 
as to Service agreed to by the parties may be con- 
sidered equal to an actual amendment,®® 


39. Neb.—Shufeldt v. Baxlass, B1 N. 
W. 1S4. 33 Neb. 785. 

40. Ky.—^Russall v. Durliam, 29 3. 
W. 16, 16 Ky.L. 516. 

41. AiiK,—^Pay V. Harris, 164 P.2d 
860, 64 Ariz. 10. 

42. Ey.—Jones v. Fuller, 184 S.*W.2d 
240, 280 Ky. 671. 

N.C.—Lee v. Holt 19 B.B.2d 858, 
221 N.C. 233. 

Pa.—Blystone v. Gillette Co., 32 Brie 
Co. 145. 

50 C.J. p 610 note 50. 

43. Or.—Enapp v. Wallace, 92 P. 
1054, 50 Or. 348, 126 Am.S.R. 742. 

50 O.J. p 610 note 51. 

44. Neb.—^De Lair v. De Lair, 21 N. 
W.2d 498, 146 Neb. 771. 

4B. Ind.—Wllcox V. Moudy, 89 Ind. 
232. 

49. OkL—Farmers* State Bank v. 
Melaon, 211 P. 405, 88 Okl. 6. 

47. Ala.—JejSerson County Sav. 
Bank v. McDermott, 10 So. 164, 
99 Ala. 79. 

48. Neb.—De Lair ▼. De Lair» 21 N. 
W.2d 498. 146 Neb. 771. 

49. Ey.—^Toims^stown Brldge Co. v. 


I miite. 49 aw. 86. 106 Ky. 273, 20 
Ky.L. 1176. 

Neb.—^De Lair v. De Lair, 21 N.W. 
2d 498, 146 Neb. 771. 

Erldenoe keld to warrant flndiiLg 
that proposed amendments to sher- 
ilTa retiims would make records 
conform to truth and enable plaln- 
tllfs to sustain their actions for the 
cauaes for which they were brought. 
—Perry v. Sapeilo. 8 N.B.2d 810, 297 
Mass. 242. 

5a Mo.—^Mlssouri Valley Trust Co. 

V. St. Joseph, eta, R. Co., 144 S. 

W. 511, 162 Mo.App. 158. 

Va.—Park Land, etc., Co. v. Lane, 55 
S.B. 690, 106 Va. 304. 

51. Or.—Flsk v. Hunt, 54 P. 660, 33 
Or. 424. 

50 C.J. p 610 note 63. 

52. Neb.—De Lair v. De Lair, 21 
N.W.2d 498, 146 Neb. 771—State 
Furni ture Co. v. Abrams. 19 N.W. 
2d 627, 146 Neb. 342. 

53. Teae.—^Employer's Relnsurance 

Corporation v. Brock, Civ.App., 74 
S.W.2d 435, error dlsmlssed. 

50 C.J. p 610 note 64. 

54i Mo.—Kahn v. MercantUe Town 
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Mut Ins. Co., 128 S.W. 996, 228 
Mo. 685, 137 Am.S.R. 665. 

50 0.jr. p 610 note 66. 

55. 111.—0*Conner v. Wilson, 57 DI. 
226. 

60 C.J. p 610 notes 66, 67. 

56. 111.—0*Conncr v. Wilson, supra. 
60 C.J. p 610 note 67. 

57. Mo.—^Llttle Rock Trust Co. v. 
Southern Missouri, etc., Co., 93 S. 
W. 944, 196 Mo. 669. 

58. Mich.—^Haynes v. Knowles,' 86 
Mich. 407—^Montgomery v. Merrill, 
36 Mich, 97. 

59. Wis.—Wausau First Nat Bank 
V. Kromer, 106 N.W. 823, 126 Wia. 
436. 

60. Mo.—^Kahn v. Mercantile Town 
Mut Ins. Co., 130 S.W. 492, 150 Mo. 
App. 393. 

61. 111.—Chicago, etc., R. Co. v. 
Suta, 123 ni.App. 126. 

Neb.—Wittstruck v. Temple, 78 N.W. 
466, 58 Neb. 16. 

62. U.S.—^Fountain v. Detroit etc., 
R. Co., D.COhlo, 210 F. 982. 

63. Mo.—State v. Trimble, 274 S.W. 
712, 809 Mo. 415. 

50 C.J. p 610 note 62 [a]. 
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f. dperation and Effect 

An amendment of a return ordlnarlly relates back 
to the time of the original return, curing the defecta 
thereln; and the amendment, as allowed, Is conclusive 
on collateral attack; but In the aame action between 
the same parties It doea not prevent a later Inquiry Into 
the validity of the amendment Itself, or Into the truth of 
Ita recltals. 

An amendment of a return ordinarily relates back 
to the time of the original return, curing the de- 
fects therein.®^ Also, defects in the amendment 
may be cured by adcquate recitals in the original.®® 
It has been held, however, that an order of court 
authorizing amendment of a return does not relate 
back to, and sanction, an earlier unauthorized 
amendment in the absence of an exprcssed inten- 
tion that it shall so operate.®® The amendment, as 
allowed, is conclusive on collateral'attack,®7 but in 
the same action between the same parties it does 
not prevent a later inquiry into the validity of the 
amendment itself,®® or into the truth of its rccit- 
ais.®® It has been held, however, that the court 
will not inquire into the truth of an amendment 
made by an officer to his return, in the abscnce of 
suspicious circumstances.'^® 

An amendment improperly made invalidates a 
judgment based thereon,'^! but an invalid order of 
court directing the amendment to be made will not 
prevent the court from subsequently making a val- 
id order to the same effect.'^® The erroncous dis- 
.allowance by the court of an amendment renders 
everything occurring thereafter nugatory,*^® Fail- 
ure to amend a defective return is ground for dis- 
missal of the action unless further Service of the 


writ is ordered.'^^ However, an action will not be 
dismissed after allbwance of an amendment to show 
Service on a principal as defendant, even though 
at the time of allowance the agent’s name had been 
substituted as defendant.*^® 

§117. -Amendable Defects. 

Jurfadictfonal defects In a return cannot be cured 
by amendment, as where It Is sought to add an Indorae- 
ment on the wrIt authorizing a previously unauthorized 
peraon to serve It; but defecta not affectlng the Jurls- 
dlctlon may be amended, aa by adding further' speclfl- 
catlona aa to the manner of servica or acta dona In 
compllanca with statute, 

i I 

Jurisdictional defects in a return cannot be cured 
by amendment,'^® as where it is sought to add an 
indorsement on the writ authorizing a previously 
unauthorized person to serve it,'^'^ or where Service 
is made by an unauthorized person and an amend¬ 
ment is asked for showing Service by such person 
as deputy sberiff,*^® or where a dcclaration as sub¬ 
stitute for process is served before being filed,*^® 
or where an affidavit of servicc by publication fails 
to state that residence of defendant was not known, 
as excusing failure to mail copies, and an affidavit 
affirmativcly stating that fact is oifered.®® Also 
the court will not permit an amendment showing 
that a particular person was served as defendant 
even where there i$ evidence showing that he was 
actually served, when it also appears that he was 
not named as a party defendant in the case.®i 

Defects not affecting the jurisdiction may be 
amended,®® as for cxample, by adding further speci- 
fications as to the manner of Service or acts done 


e4. Ky.—Mtller v. National Bank of 
London, 116 S.W.2d 320, 278 Ky. 
243. 

N.a—Lee v. Holf, 19 S.K.2d 868, 221 
N.C. 238. 

Tex,—^Lalleaur v. Switaer, Clv.App., 
109 SLW.2d 239—^HImployer*a Reln- 
suranoe Corporation v. Brock, Clv. 
App.. 74 S.W.2d 436, error dla- 
missed. 

60 C.J. p 610 note 72. 

OtirlBdlctioa 

Fact of Service and not return 
glves jurisdiction, and If fact of 
Service is shown by amendment to 
return or otherwlse court has Juris¬ 
diction.—Coster V. Jensen, 257 N.W. 
803, 218 lowa 1215. 

BefaxQt Jndgnient 

It h€us been held, however, that 
an amendment of sherlll's return to 
conform to facts does not have eftect 
of valldatlng* default Judgment en- 
tered on defective return of servlce. 
—Rogers v, Metropolitan Life Ins. 
Co., 99 Pa.Super. 606. See Wood v. 
Kuhn, Com.Pl., 22 Hrie Co. 286. 

72 C.J.S.—76 


$6. U.S.—Doherty v. MoDowell, ID. 

CMe., 270 F, 728. 

60 C.J. p 611 note 78. 

66. 111.—Goodpaster v. Ohlcago, etc., 
R. Co., 240 IlLApp. 267. 

67. N.D.—OTongewaard v. GescLiilre, 
199 N.W. 686, 61 N.D, 178. 

68. Mo.—^Bauch v. Weber Flour 
Mills Co., 288 S.W. 681, 210 Mo. 
App. 666. 

N.D.—Jongewaard v. Gesguire, 199 
N.W, 686, 51 N.D. 178. 

69. Utah,—^Lashbrook V. Copenhav- 
er, 269 P. 191, 70 Utah 168. 

70. 111.—World^s Columblan Bxposl- 
tlon V. Scala, 56 Ill.App. 207. 

71. 111.—Green v. MoGowan, 188 111. 
App. 149. 

72. Cal.—^MorrJssey v. Gray, 117 P. 
488, 442, 160 Cal. 890, 808. 

78. Ga.—^MoDuihe 011, etc., Co. v. 
lier, 113 fl.BI 52, 28 Ga-App. 784. 

74. !Me.—Abbott v. Abbott, 64 A. 
616, 101 Me. 843. 
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75. Ga.—Payne v. Lyon, Hl S.B. 

226, 28 Ga.App. 24$, 

78. Mlch.—Dades v, Central Mut. 
Auto Ins. Co., 248 N.W. 616, 268 
Mloh. 260—^Hoboh V. Cltisens' Tele- 
phone Co., 142 N.W. 1070, 176 
Mloh. 696. 

Pa.—C. 1, T. Corporation v. Sutter 
Nash Motor Co., Com.Pl., 81 Luz. 
Leg.Reg. 240. 

77. Ky,—Thompson v, Moore, 16 S. 
W. 6, 868, 91 Ky. 80, 12 Ky.L, 664. 

78. Fla^—Jenssen v, Walther, 7 So. 
864, 26 Fla. 448. 

79- Mlch.—Elllls V. Fletcher. 40 
Mlch. 821. 

80. Wash.—Lutkens v. Toung, 115 
P, 1038, 63 Wash. 462, ,464. 

81. Ga.—^Hodges v. Stuart Lumber 
Co., 79 S.F. 462, 140 Ga. 669. 

6o'C.J. p 609 note 87. 

' . , I 

82. N.C.—Corpus Juris gnoted in 
Lee V. Hoff, 19 S.H.2d 858,*' 860, 221 
N.C. 288. 

T4x.—dorptur JUrta olted in Bmploy- 
er'8 Relnsurance Corporation v. 
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in compliance with statute.88 Accordingly, it may 
be proper to amend the retum by adding or correct- 
ing the signature of the oflScer,®^ or by sho^ving 
that he served process as a private individual,85 
by alleging that other acts required by the statute 
were done in making Service,86 by adding specifica- 
tions of details required by the statute,87 or by add¬ 
ing further specifications as to the copy or copies 
delivered.88 A retum may also be amended by 
including the names of defendants actually served,89 
by stating facts as tb the nonresidence of one of 
defendants,89 by stating additional facts as to the 
person with whom,®! or the place at which;88 the 
summons was left or served, or by showing that 
one of defendants, stated to have been served, was 
not found.9S 


Other defects in the return may be cured by 
amendments designating or correcting the date of 
Service,®^ the date of mailing copies where the 
Service is by publication,95 the date of the receipt of 
the summons,86 or the date of the return ;87 and 
an amendment may show that the deputy who made 
the Service had been duly appointed by the sher- 
iff,88 or show that afiiant who made the Service 
was over eighteen years of age. 8 8 The erroneous 
indorsement of the retura to the writ on a notice 
of summons of the jiuy rather than on the writ 
itself may be corrected by amendinent.^ 

Correction of defendanfs narm. It has been held 
that it may be proper to amend the return by cor¬ 
recting the name of defendant,8 but a retura show¬ 
ing Service on a Corporation having a name slight- 


Brock. CIv..^pp., 74 S.W.2d 435, 
442. error dlsmlssed. 

50 C.J. p 508 notes 21-28. p 609 notes 
24-26. 

A clerlcal mlstake In sheriirs re¬ 
tum may be corrected by amend¬ 
ment to conform with tbe facts. if 
Service was actually made in accord- 
ance with law.—^Ldberal Credit 
Clothing Co. v. Tropp, 4 A.2d 666, 
135 Pa.Super. 53. 

83. N.C.—State v. Moore, 55 S.EL2d 
177, 230 N.C. 648. 

SEtetum receipt for reglstered mali 
In action agrainst nonresident. on 
defendanfs motion to vacate sher- 
ilTs retum on summons because 
only copy instead of origrinal of de- 
fendant's retum receipt for regis- 
tered mailing of copy of process was 
attached to plaintiff^s declaratlon, 
j)laantlffi’s motion to amend by Bling 
return receipt and attaching it to 
declaratlon in place of copy was 
granted.—Quillen v. Hearne, 181 A. 
666. 7 W.W.Harr.. Del., 226. 

84. Me.—City of Old Town of JElob- 
bins, 186 A. 663. 134 Me. 286. 

N.C.—State v. Moore, 66 S.K2d 177, 
230 N.C. 648—Corpus Juris guoted 
In Lee v. HolE, 19 S..TEI.2d 868, 860, 
221 N.C. 233. j 

50 C.J. p 608 note 21. 

85. N.C.—Corpus Juris q.uoted In 
Lee V. Holf. 19 S.£!.2d 868, 860, 221 
N.C. 233. 

50 C.J. p 608 note 22. 

86. N.C.—«State v. Moore, 55 S.E3.2d 
177, 230 N.C. 648^Corpus Juris 
quoted In Lee v. Hoff, 19 S.B.2d 
858, 860, 221 N.C. 283. 

50 C.J. p 608 note 23. 

87> Wash.—John Hancock Mut. Life 
Ins. Co, V. Gooley, 83 P.2d 221, 
196 Wash. 367, 118 AJL..R. 1484. 

50 C.J. p 609 note 83. 

88. N.C.—Corpus Juris ^noted in 
. Lee V. HofC, 19 S.E.2d 858, 860, 221 
N.a 233. 


' Wash.—John Hancock Mut. Life Ins. 
Co. V. Gooley, 83 P.2d 221. 196 
Wash. 357, 118 A.L.R. 1484. 

50 C.J. p 609 note 24. 

Attestatlon 

Since an oflioer of the law is pre- 
sumed to have done his duty, the 
sherifl will be allowed to amend hJs 
retum to indicate that a copy of the 
writ of summons which he left with 
defendant was "attested*', where de¬ 
fendant does not deny tiiat it wats 
attested, and where the sherilf 
States that because of the lapse of 
time since the Service, he cannot 
state deflnitely whether or not it 
was attested.—^Reihart v. Hess, 59 
Pa.Dist.&Co. 417. 

89. N.C,—State v. Moore. 55 S.E.2d 
177, 230 N.C. 648—Corpus Juris 
Ciuoted in Lee v. Hoff, 19 S.B.2d 
858, 860, 221 N.C. 233. 

60 C.X p 609 note 26. 

90. Ky.—^Boyce v. Watson, 8 J.J. 
Marsh. 498. 

91. Cal.—Alpha Stores v. Tou Bet 
Mining Co., 63 P.2d 1137, 18 Cal. 
App.2d 249, followed in 63 P.2d 
1138, 18 Cal.App,2d 767. 

Mass.—Brownlng-Drake Corporation 
V. Amertran Sales Co., 175 N.E. 45, 
274 Mass. 645. 

Pa.—Corpns Juris olted in Cllnger 

V. Patterson, 14 A.2d 371, 873, 140 
Pa Super. 443. 

Tex.—^Bmployer*s Relnsurance Cor¬ 
poration V. Brock, Civ.App., 74 S. 

W. 2d 435, error dlsmlssed. 

50 C.X p 609 note 27. 

Capaolty In whidh person was served 
N.C.—State v. Moore, 55 B.B.2d 177, 
280 N.C. 648. 

Servloe on agent 

Amendment of sherlff’s return of 
Service so as to show Service on de¬ 
fendant company’s agent only after 
ascertaining that defendants presi- 
dent was not in county was held 
proper.—^Plrst Nat. Bank v, Paris, 
198 N.B. 207, 858 111. 378. 
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92- Va—^Buttery v. Robbins, 14 S. 

E.2d 644, 177 Va 368. 

Wash.—John Hancock Mut. Life Ins. 
Co. V. Gooley, 83 P.2d 221, 196. 
Wash. 357, 118 AL.R. 1484 
50 C.J. p 609 note 28. 

Correction of address 
Neb.—State Furniture Co. v. 
Abrams, 19 N.W.2d 627, 146 Neb.^ 
342. 

Place of i^stlng 

A return of Service of process,. 
stating that notice was executed by 
postlng copy thereof on front door 
of defendants “residence,” should 
have been amended, as permitted by 
statute, to show that postlng was e.t 
defendants “usual place of abode.”' 
—Crouch V. Crouch, 20 S.E.2d 169;. 
124 W.Va 331. 

93. Ala—Watkins v. Gayle, 4 Ala 
153. 

94. Ky,—^Hudson v. Mannlng, 63 S. 
W.2d 943, 250 Ky. 760. 

Me.—City of Old Town v. Robbins, 
186 A. 663, 134 Me. 286. 

Mass.—Everott v. Merrill, 184 N.E. 

371, 282 Mass. 72. 

50 C.J. p 609 note 30. 

95. Ariz.—Crook v. Crook, 170 P. 
280. 19 Ariz. 448. 

95. Or.—White v. Ladd, 56 P. 515, 
34 Or. 422. 

97. 111.—Schwartz v. Babcock, 14 N, 
E.2d 89, 294 Ill.App, 612. 

Okl.—^Fitzslmmons v. Rauch, 172 P. 
2d 633, 197 Okl. 426. 

98. N.C.—^Manning v, Roanoke, etc., 
R. Co., 28 S.B. 963, 122 N.C. 824. 

99. Cal.—Woodward v. Brown, 61 
P. 2, 642, 119 Cal. 283, 63 Am.S.R. 
108. 

1 . Ala—^Powler v. Powler, 126 So. 
634, 220 Ala. 560. 

2 . Mass.—Modlst v. Lynch, 177 N. 
B. 861, 277 Mass. 136. 

N.C.—Corpns Juris anoted in Lee v. 
Hoff, ’19 S.B.2d 868, 860, 221 N.C 
233. 

60 C,J, p 609 note 25, 
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ly different from defendant has been held not sub- 
ject to amendment after entry of a default judg- 
ment, sis involving “matter of form” the defect 
being a jurisdictional one.® 

§ 118. Amendment of Affidavits, Orders, 
Etc., for Publication 

Defectfve affidavits or orders for publication may be 
amended when the defect Is formal merely, and a de¬ 
fective summons, voidable oniy, may be amended dur- 
ing the course of the publication; but, when an order 
is based on an insufflcient showing made In the com- 
plaint or affldavit, a subsequent amendment of such com- 
plaint or afffclavlt cannot glve llfe to the order, since 
the defect Is jurisdictional. 

Defective affidavits or orders for publication may 
be amended when the defect is formal merely,* 
and a defective summons, voidable only, may be 
amended during the course of the publication.® 
However, when an order is based on an insufficient 
showing made in the complaint or affidavit, a sub¬ 
sequent amendment of such complaint or affidavit 
cannot give life to the order, since the dcfcct is 
' junsdictional,® Also a jurisdictional dcfcct in 
the order cannot be cured by an allcgcd corrcc- 
tion of the defect in the summons.*^ The failure of 
the affidavit to give the post-office address of a 


nonresident defendant is not jurisdictional, and 
hence amendablc, where the statute does not re¬ 
quire that the affidavit state it,® but the defect is 
a jurisdictional one not correctable by amendment 
where the statute does require it.® 

Where the defect in the affidavit consists in a 
failure to state jurisdictional facts in express terms, 
it may stili be amended if the jurisdictional facts 
exist and are stated in the affidavit inferentially ;!• 
but, where therc is a total want of averment in 
the affidavit of some material fact required by 
statute, the Service is void and the defect cannot 
be cured by amendment^l A variance between the 
order requiring publication in a paper named, and 
publication by mistake in another paper mceting 
the statutory requirements, may be cured by an 
amendment of the order nunc pro tunc to conform 
to the publication in fact made.^® On the other 
hand, noncompliance of the publication with stat¬ 
utory requirements cannot be cured by recitals in 
the dccrce.i® Personal appcarance of defendant 
estops him from complaining thercafter of an 
amendment of the affidavit,or of the addition 
of his namc as party defendant after publication 
had been niade.i® 


V. ABXTSB 

§ 119. Definitions and Distinctiona 

a. Abuse of process 

b. Malicious use of process 


OF PB00BS8 

a. Abose of Process 

An abUM or ni«Mc4ou« abuao of process Is Its wlllfui 
or malicious use to obtain a resuit which the process 
was not Intended by law to effect. 

It has been held that an ‘'abuse”^® or ‘Wlicious 


8. Mich.—^Dadea v. Central Mut. 
Auto Ins. Co., 248 K.W. 616, 268 
Mioh. 260. 

4. Okl.—Oliver v. Kelly. 18 P.2d 
1064, 162 Okl. 66. 

50 C.J. p 611 note 87. 

Amendment of proof of Service by 
publication aee supra Sfi 116, 117. 
STame of attoraey 

Permittlng' ming of affidavit 
amendlng orlelnal affidavit as basis 
for Service by publication, so as to 
strike name of attorney before 
wbom affidavit was acknowledsred 
from petltion to which it was slgned 
by inadvertence, was held not er¬ 
ror.—Oliver v. Kelly, supra 
Typogxaphical erxor 
Where Service by publication was 
made on nonresident givinsr her cor- 
rect horne address, but by a typo- 
graphlcal error newspaper advertlse- 
ment and certldcate of malllng' stat¬ 
ed defendanfs middle Initial to be 
“B" Instead of such publication 
could be declared complete and ef- 
fectual under statute authorizln£r 
court in furtherance of Justlce to 
amend any process by correctln^ 


mistake in name of a party or In 

any other respect.—-Wechsler v. Bhe*- 

lander, 14 Ohlo Supp. 68. 

5. KY.—Delmel v. Scheveland, 9 
N.T.S. 482, 966, 16 Daly 84. 

60 CX P 611 note 88. 

6. N.T.—^Foster v, Electric Heat 
Regulator Co., 37 N.Y.S. 1068, 16 
Mlsc. 147. 

60 aj. p 611 note 89. 

7- N.Y.—rBaxleycorn v. Woolley, 179 
N.Y.S. 618, 109 Mlsc. 224. 

60 C.J. p 611 note 90. 

& Or.—Moere Realty Co. v. Carr, 
120 P. 742. 61 Or. 34. 

9. Ky.—^Bond v. Wheeler, 247 S.W. 
708, 197 Ky. 487. 

10. Kan.—^Roblnson v. Schappert, 
248 P. 290, 120 Kan. 309. 

50 C.J. p 611 note 96. 

11. Okl.—City Nat. Bank v. Sparks, 
151 P. 225, 50 Okl. 648. 

60 C.J. p 611 note 97. 

19. N.Y.—^Valz V. Sheepshead Bay 
BungaJow Corp., 223 N.Y.S. 829, 
221 App.Dlv. 280, affirmed 163 N.H. 
124, 249 N.Y. 122, certiorari denied 
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49 S.Ct. 82, 278 U.S. 647, 73 UBd. 
660. 

13. Mlss.—^Belt V. Adams, 86 So. 
584, 124 Mias. 194. 

14. lowa.—^MeCarty v. Campbell, 
147 N.W*. 131, 166 lowa 129. 

15. Mo.—Chllders v. Schantz, 25 S. 
W. 209, 120 Mo. 806. 

16. tr.S. —George v. Leonard, D.C. 
S.a, 71 CP.Supp. 662. 

Ala.—Clikos V. Long, 165 So. 894, 281 
Ala. 424, 

Mlch.—Corpus Jnuris oited In. Buck- 
enhtzer v. Timos Pub. Oo., 266 N. 
W. 213, 267 Mlch. 393.’ 

1^0.—Corpus Juris oited In Thomp¬ 
son v. Farmers’ Exchange Bank, 
62 S.W.2d 803, 810, 833 Mo. 487. 

50 C.X P 612 note 4. 

Abuse of process constltutlng: 

Contempt of court see Contempt 

8 10 . . 

Duress invalldatlng aeed see 
Deeds § 61 c. 

Ground for Injunotlon see Injuno- 
tions 8 87. 

Larceny by taklng under process see 
Larceny 8 7. 
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abuse”i7 o£ process is its willful or malicious use 
to obtain a resuit which the process was not intended 
by law to effect It is not limited to the issuance of 
process, but extends to its oppressive use after is^ 
suance.^8 

Abuse of process has been distinguished from 
false imprisonment in False Imprisonment § 3, from 
malicious prosecution in Malicious Prosecution § 
2, and from malicious suing out of an attachment 
in Attachment § 516. 


Malicious use of process, The fundamental dis- 
tinction between malicious use and malicious abuse 
of process is that the first is an employment of 
process for its ostensible purpose, although with- 
out probable cause, whereas the second is employ¬ 
ment of process for a purpose not contemplated by 
Iaw.l9 Another distinction is that, in case of ma¬ 
licious use, it must be shown that the action in 
which the process was used has tenninated favor- 
ably to plaintiff in the suit at bar, whereas this 
is unnecessaiy in an action for malicious abuse.^o 


Xilabillty of clerk for wrongrful issu¬ 
ance of process see Olerks of 
C3ourts § 49. 

SimlTag deflnitioiui 

(1) Misuse of legal process for an 
ulterior purpose. 

U.S.—George v, Leonard, D.C.e.O., 71 
F.Supp. 662. 

Conn.—Shaeffer v. O. K. Tool Co., 
148 A. 330. 110 Conn. 628. 

N.C.—^Melton v. Rickman, 36 S.F.2d 
276. 225 N.C. 700. 

(2) Employinent of process for 
purpose not contemplated by law.— 
Buckenhlzer v. Times Pub. Co., 266 
N.W. 213, 267 Midi. 393. 

(3) Malicious misuse or misappli- 
catlon of process to accompllsh some 
purpose not warranted or command- 
ed by wrlt is malicious perverslon of 
regularly issued process to secure 
resuit not lawfully or properly at- 
tainable thereunder. 

Neb.—Vybiral v. Schildhauer, 266 N. 

W. 241. 244, 130 Neb. 433. 

N.C.—^Melton v. Hickman, 36 S.!EI.2d 
276. 226 N.C. 700—EJllls v. Wel- 
lons, 29 S.F.2d 884, 224 N.C. 269. 
Va.—^Mullins v, Sanders, 64 S,B.2d' 
116. 121, 189 Va. 624—Glidewell 
V. Murray-Liacy & Co., 98 S.BJ. 666, 
667, 124 Va. 663, 4 A.L..R. 226. 

(4) Bmployment of legal process 
for some unlawful object, not the 
purpose which it is intended by law 
to effect.—^Morphy v. Shipley, 41 A. 
2d 671. 351 Pa. 426. 

(6) Bmployment of process for 
doing an act clearly outslde author- 
Ity conveyed by ezpress terms of 
writ.—Shane v. Gulf Keflning Co., 
178 A. 738. 114 Pa.Super. 87. 

17. Ga.—Baldwin v. Davls, 4 S.B.2d 
458, 188 Ga. 687—Simpson v. 

Jones; 186 SJQ. 668, 182 GA 544— 
Dunlop Tire Rubber Corporation 
V. Ilowns. 3 S.B.2d’ 124, 126, 60 
Ga.App. 124—Broswell v. Mason 
Komlners Tire Co., 193 S.l!. 367, 
56 GaA^pp. 693—Davison-Paxon 

Co. V. miker, 166 S.B. 160, 45 CJa. 
App. 396—Atlanta Finance Co. v. 
Cain, 167 S.S!. 387, 42 Ga.App. 819. 
50 aJ:p'612 nOte 6. 

(1) Bmployment of legal process 
for some unlawful object, not the 
purpose which It is intended by the 


law to effect; in other words, a per- 
version of it. 

N.C.—^Life Ins. Co. of Virginia v. 
Smathers, 190 S.B. 484, 486, 211 
N.C. 373. 

Pa.—Fenton Storage Co. v. Fein- 
stein, 196 A. 176, 129 PaSuper. 
126. 

(2) ilJse of lawful process for pur¬ 
pose not Justifled by law.—Schneider 
V. Mueller, 39 A.2d 132, 133. 132 N.J. 
Law 163—MicGrath v. Keenan, 46 A. 
2d 726, 727. 24 N.J.Misc. 121. 

18. Mich.—T s i n g o s v. Michigan 
Packing Co., 260 N.W. 783, 272 
Mich. 7. 

19. Ga—Price v. FIdelity Trust Co., 
41 S.E.2d 614, 74 GaApp. 836. 

Me.— Corpus luris guoted ia Saliem 
V. Glovsky, 172 A. 4, 6. 132 Me. 
402. 

N.J.— Corpus luris oited in Ash v, 
Cohn, 194 A. 174, 176, 119 N.J.Law 
54. 

60 C.!. p 612 note 15. 

'Malicious abuse of legal process 
is where the plaintiff in a clvll pro- 
ceedlng wUfully mlsapplies the proc- 
ess of the court in order to obtain 
an object which such a,process is 
not intended by law to effect, as con- 
tradistinguished from malicious use 
of process, where the plaintiff in a 
clvil proceeding employs the courfs 
process In order to execute an object 
which the law intends such a proc¬ 
ess to subserve, but proceeds mali- 
clously and without probable cause.” 
—JDunlop Tire & Rubber Corporation 
V. Downs, 3 S.B.'2d 124, 126, 60 Ga 
App. 124—^Braswell ▼. Mason Bomin- 
ers Tire Co., 193 S.E. 367, 66 Ga 
App. 598—^Davison-Paxon Co. v. 
Walker, 165 S.E. 160, 163, 46 GaApp. 
396—^Robinson v. Commercial Credit 
Co., 139 S.B. 915, 87 GaApp. 291— 
Roberts v. Willys-Overlaud, Inc., 108 
S.E. 188, 27 GaApp. 804—^McBlreath 
r. Gross, 98 jS.E. 190, 23 GcuApp. 287. 
Stated otharwls* 

(1) Generally, "malicious use of 
legal process” Implles ulterior mo- 
tlve In procuring Issuanoe of wrlt, 
while “malicious abuse of legal proc¬ 
ess” Involves Improper use of writ 
after Its issuance.—Cari v, Hans- 
bury, 21 S.E.2d 802, 67 GaJ^pp. 830. 

(2) “Malicious use of clvll proc- 
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ess” has to do wlth wrongful initia- 
tlon of such process, while “abuse of 
civil process” is cohcemed wlth per¬ 
verslon of such process after it is 
Issued.—^Publlx Drug Co. v. Breyer 
Ice Cream Co., 32 A.2d 418, 347 Pa 
346. 

(3) Action for abuse of process 
lies for improper, unwarranted, and 
perverted use of process after it has 
been Issued, while action for mall- 
clous use of process lies for causing 
process to Issue maliclously and 
without reasoriable or probable 
cause.—^Ash v. Cohn, 194 A. 174, 119 
N.J.Law 64. 

(4) A party who employs process 
for some unlaxf^ul object, not the 
purpose for which It is Intended, is 
guilty of "abuse of process,” while 
a part. who employs clvil or crim- 
inal process mallciously, but with 
no object other than its proper ef¬ 
fect and executlon, Is guilty of "ma¬ 
licious use of process.”—Johnson v. 
Land Tltle Bank & .Tnn?t Co., 198 A. 
23, 829 Pa 241. 

Aa aotioa in. trespass for mali- 
ciously causing judgments to be en- 
I tered by confession on judgment 
notes was for “malicious use of 
civil process” and not for “abuse of 
process”.—Publix Drug Co. y. Brey¬ 
er ;Cce Cneam Co., 32 A.2d 413, 347 
Pa 346. 

Attachment exeoutloa 

Complalnt was for "malicious use 
of legal process” rather than “mali¬ 
cious abuse of legal process,” where 
process employed was- attachment 
executlon to enforce payment of 
money judgment, since such was the 
very purpose for which attachment 
executlon was deslgned.—Fenton 
Storage Co. v. Feinstein, 196 A, 176, 
129 PaSuper. 126. 

Foredlomire of bili of sale 

Petitlon complainlng of foredo- 
sure of alleged bili of sale was held 
based on alleged malicious use, not 
abuse, of legal process.—^Wllcoxan 
V. Eaultable Loan Co., 172 S.E. 682, 
48 GaApp. 250. 

SO. Ga—Price v. FIdelity Trust Co., 

41 S.B.2d 614, 74 GaApp. 836— 

Defnall v. Schoen, 35 S.E.2d 664, 

73 GaApp. 25. 

He.—Corpns Juris auoted Ia Saliem 
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Althougli actions for malicious arrest and for 
malicious abuse of process differ in some particu- 
lars,2i iboiSi arc protective of an individuars interest 
in freedom from confinement, whether such con- 
finement is physically of the pcrson or a limitation 
of one’s personal freedom, as in Holding a per- 
son to bail, and it is immaterial whether the act 
of defendant directly or indirectly causes the con¬ 
finement 

Malicious arrest has been distinguished from 
abuse of process on the ground that, in the for¬ 
mer action termination of the proceeding in which 
the arrest was made must be shown, whereas in 
the latter it is not necessary to show termination 
of the proceeding in which the process was 
aiused.23 

b. Malicioiu TTse of Frocess 

MaUclous use of process Is the employment of process 
for Its legitfmate purpose, but mallclousty and wlthout 
probable cause. 

Malicious use of process is the employment of 
prodess for its Icgitimate purpose, but maliciously 
and without probable cause.^^ The gravamen of 
the wrong is the malice and want of probable 
eause.2® As discussed in Malicious Prosecution § 
2, an action for malicious use of process is similar 
to one foi^ malicious prdsecution, buit the nature of 
the wrong is distinet 

§ 120. Elements 

a. In general 


b. Abuse of process 

c. Malicious use of process 

a. In G^eral 

It has been held that at common law, whenever an 
Injury results from the fssuance of JudIciaI process In 
civii actions, the person procurfng its Issuance Incurs 
no responsibillty, provlded he acts in honest' conviction 
that the remedy Is necessary to the enforcement of a 
legal right. 

It has been held that at common law, whenever 
an injury results from the issuance of judicial proc¬ 
ess in civii actions, the person procuring its issu¬ 
ance incurs no responsibility, provided he acts in 
honest conviction that the remedy is necessary to 
the enforcement of a legal right.26 As discussed 
in Actions § 15 b (4), the costs, expense^ or other 
damage incident to the prosecution or defense 
of an action is gcnerally damnum absque injuria, 
for which no remedy exists, unless there are pres- 
ent malice and want of probable cause. 

b. Abuse of Frocees 

(1) In general 

(2) Particular elementa 

(1) In General 

Briefly stated, the elemente of the tort of abuse of 
process are an ulterior purpose, an act constituting mia- 
appllcatlon of the process, and resultlng damage» 

It has been stated that the elements vital to an 
action for abuse of process are not clcarly dchned»**^ 
Briefly stated, the elements of the tort arc a will- 
ful intent, or ulterior, or wrongful purpose, and an 
act constituting misapplication of the process.^^ 


V. Olovsky, 172 A. 4, 6, 182 Me. 
402. 

—Corpus Jiiris cited lu Ash v. 
Cohn, 194 A. 174, 176, 119 iN.XLaw 
. 64. 

50 C.J, p 618 note 16. 

.21. N.J.—^McGrath v. Kaenan, 46 A. 

2d 726, 24 N.J.M1S0, 121* 
DeslguatloB, ot aotlon Immaterial 
Action based on allesratlona that 
defendant, instituted two dlsposaes- 
sory wairant proceedlngrs against 
plaintllt to dlspossess plalntiff from 
an apartment, and that suoh pro- 
ceedings were malicious and without 
probable cause and termlnatod in 
favor of plaintllf as tenant, was one 
for malicious use of leffal process, 
notwlthatandinar desigrnatlon by 
plaintijtt as an aotlon for malicious 
abuse of process.—Prlce v. Fldellty 
Trust Co., 41 S.B.2d 614, 74 Ga.App. 
836. 

22. N.J.—^McGrath v, Keenan, 46 A. 
2d 726, 24 SNT.J.Misc. 121. 

23. Vt.—^Roberts v. Banforth, 102 
A 836, 92 Vt. 88. 

50 C.J. p 612 note 13. 


Llablllty for malicious arrest under 
mesne process in civii actions sco 
Arrest 9S 85, 86. 

Termination of proceeding as essen- 
tlal element of mdliclous prosecu- 
tioh see Malicious Prosecution 9 
64. ' 

24. Ga.—ISlmpson v. Jones, 186 S.B. 
658, 182 Ga. 644—^Beatus v. Darllng 
Stores Corp., 88 S.B.2d 87, 72 Ge. 
App. 84—^Dunlop Tire 4b Bubber 
Corporation v. Bowns, 8 S.B.2d 
124, 126, 60 GeuApp. 124. 

60 C.J. p 622 note 67. 

Slmllar deflnitlou 

A malicious use of legal process 
Is use of process for purpose' for 
which it 18 ddslgned, but wlth mal¬ 
ice.—^Penton Storage Co. v. 'ffl^ln- 
steln, 196 A 176, 129 PASuper. 126. 

25. Ga.—^Hallman v. Ozburn, 144 ,S. 
EI 844, 88 Ga-App. 614—Clement v. 
Orr, 60 S.B. 1017, 4 Ga.App. ;17, 

26. Alasica.—O^ansen v. Pollastrlne, 
10 Alaska 816. 

111.—^T. E3. inil Co.’ V, Cohtrfictors’ 
Supply ds Bqulpment Co., 94 N.E. 
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544, 249 ZU. 804, 84 L..R.A,N.a, 
466. 

27. U.S.—Itallan iStar Line v. U. & 
Shfpplng Board Elmergenoy Piset 
Corporation, aC.AN.T., 68 P.2d 
369. 

^^The reason apparently is that the 
term has been used as a label for a 
variety of dlsslmilar sltimtlons 
which have In common only the faot 
that actlonable Injury was InfUcted 
In cbnnectlon wlth the use of Judi- 
cisl process ‘and under clrcumstances 
such that the narrowly circum* 
sorlbed action of malicious prosoou* 
tlon was Inapplloable."—^Itallan Stdr 
Line V. nor. S. Shlpplng Board Bmer- 
genoy Eleet Corporation, supra. 

26. ,x;,S.—Itallan Star Line v. TJ. 
S. Shlpplng Board Bmergency 
Fleet Corporation, supra, 
m.r— Breytspraak v. Gordon, 77 N.BJ. 
2d 860, 888 lll.App. 66o-^Merriman 
V,, Merriman, 8 N.B.2d 64„ 280, .Bl. 
App, 189—Coplea v. Bybee, S JNj.Bl 
2d 56, 290 Ill-App. 117. 

Kan.—Welch v: Shepherd, 2l9 P,2d 
444, 169 EAl 868 . 
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In addition, there must fee damag-e to plamtiff from 
such misapplication of process.^® A wrongful 
ptirpose may be inferred from acts constituting mis¬ 
application of the process,®® but misapplication 
will not be inferred from a wrongful purpose.®! 

(2) Particular Elements 

(a) Use of process 

(b) Intent 

(c) Validity of process 

(d) Want of probable cause 

(e) Termination of process or proceed- 

ing* 

(a) Use of Process 

aa. Necessity 

bb. Wrongful use 


aa. Necessity 

The actual use of a process after Its Isssuance Is 
an essentiai element of an action for abuse of process. 

An action for the abuse of process does not lie 
for maliciously causing process to issue.®® Fur- 
thermore, there can be no abuse of process without 
use thereof, and if the process is not used at ali no 
action can lie for its abuse.®® Abuse of process is 
not shown by the mere ihstitution of legal®^ or equi- 
table®5 proceedings. 

Interference with person or propertyJ As a gen- 
eral rule, in order that action for abuse of proc¬ 
ess may lie, there must have been an unlawful in¬ 
terference with plaintifFs persoti or properly un¬ 
der color of process,®® but this nile has been held 
not to apply where the action is based on the un¬ 
lawful institution and prosecution of a lunacy pro^ 
ceeding.®^ 


Me.—Saliem v. Glovsky, 172 A. 4, 
132 Me. 402—^Mclntosh. v. Bram- 
son, 157 A. 234. 130 Me. 420—Bou- 
rlsk V. Derry Bumber Co., 166 A. 
382. 130 Me. 376. 

Mass.—Noyes v. Shanahaii, 91 N.B. 
2d 341—Gabriel v. Borowy, 85 N. 
EL2d 435. 324 Mass. 231. 

Neb.—3£ajrtln v. Sanford. 261 N.W. 

186. 129 Neb. 212, 100 A-Ii-B. 179. 
K.J.—Ash V. Cohn, 194 A, 174, 119 
N.J.Law 54. 

N.T.—GeUer v. Davis, 81 N’.T.S.2d 
332. 

N.C.—Melton v. BIckman. 86 S.B.2d 
276, 225 N.C, 700—Bilis v. Wel- 
lons. 29 S.E.2d 884, 224 N.a 269— 
Manufacturers & Jobbers Finance 
Corporation v. Lane, 19 S.B.2d 849. 
865, 221 N.C. 189—Ledford v. 

Smith, 198 SJ3J. 722. 212 N.C. 447— 
Ktander v. West. 171 S.B. 782, 206 
N.C. 624. 

Tenn.—Prlest v. Union Agency, 126 
S.W.2d 142, 174 Tenn. 304. 

50 O.J. p 613 note 26. 

29. U.S.—^Itallan Star Line v. U. 
S. Sblpplng Boax^l Bmergency 
Fleet Corporation, C.C.A.N.T., 53 
F.2d 869. 

Ga.—Andrew v. Oeorge Muse Cloth- 
ing Co.. 161 S.E. 296, 44 (ia.App. 
291. 

Mass.—Schwartz v. Brockton Sav. 

Banlc. 60 N.B.2d 362, 318 Mass. 66. 
Damage or detriment held lacUag 
U.S.—Itallan Star Line v. U. S. Sbip- 
ping Board Bmergency Fleet Cor¬ 
poration. C.CLA-N.T., 53 F.2d 359. 
l>aanage not cansed by abuse of 
prooesB 

U.S.—^Italian Star Line y. U. S. 
Shlpping Board Bmergency Fleet 
Corporation, D.GN.T., 41 F.2d 382, 
aflOLrmed. C.C.A., 53 !F.2d 359, 80 A. 
L.R. 576. 

80 . Me.—Saliem y. GloYslcy, 172 A. 
4, 182 Me. 402—Bourisk v. Derryl 


Lumber Co.. 156 A. 382.. 130 Me. 
376. 

N.J.—Ash Y. Cohn. 194 A. 174, 119 
N.J.Law 54. 

50 C.J. p 613 note 27. 

WrongTiil nse of searoh wdxrant 
Where person procures Issuance of 
search < warrant for searoh of an- 
other^s .premises for intoxicating IIq- 
uors for purpose of galning entry 
and aiding in executlon of attach- 
ment for purchase money by search- 
Ing premises for blankets, Inference 
is authorized that issuance of war¬ 
rant and its use were a mallclous 
abuse of legal process.—^L. B. Prlce 
Mercantlle Co. v. Adams, 194 S.E. 
29. 56 Ga.App. 756. 

31. Me.—Saliem Y. GloYsky, 172 A. 
4. 132 Me. 402. 

50 C.J. p 618 note 28. 

32. 111.—^Merriman y. Merriman, 8 
N.E.2d 64, 290 Ill.App. 139. 

N.T. — Oorpiui Jtixis clted In Solomon i 
V. Baar, 6 N.T.S.2d 763, 769. 168 1 
Misc. 439. afflrmed 7 N.Y.S.2d 1022, 
255 App.Biv. 849— Leif v. Jacobs. 
61 N.T.S.2d 207. 

N.C.—^Mellon y. Rlckman. 36 S.E.2d 
276, 226 N.C. 700—Bllls y. Wel- 
lons, 29 S.B.2d 884. 224 N.C. 269. 
Wash.—Gilmore v. Thwing, 9 P.2d 
776, 167 Wash. 467. 

50 C«J. p 614 note 32. 

33. Mass.—Gabrlel y. Borowy, 85 
N.E.2d 435, 324 Mass. 231. 

N.T.—Miller y. Stem, 27 N.T.S.2d 
374, 262 App.Div. 6. 

50 C.J. p 613 note 29. 

Xere attempt to use legal process 
for an illegal purpose does not suf¬ 
fice to comblne with Improper mo- 
tive to constitute a cause of action 
for mallclous abuse of process.— 
Beatus y. Darling Stores Corp., 33 
S.E.2d 37. 72 Ga.App. 84. 

JDssiianoe and Service of process 
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must be proved.—^Beadle y. Frlel, 183 
I A, 761, 320 Pa. 660. 

34. Ky.—^Rose y. Flnley's Bx*r, 63 
S.W.2d 948, 260 Ky. 769. 

N.T.—Tricorni y. Tricorni, 81 N.T.e. 
2d 760, 192 Mlsc. 763—Corpus Jn- 
rls clted in Solomon y. Baar, 5 N. 
Y.S.2d 753, 759, 168 Mlsa 439, af¬ 
flrmed 7 N.Y.S.2d 1022. 266 App. 
DIy. 849. 

Tex.—Andrews v, Brown, CiY.App., 

288 S.W- 288, afflrmed, Oom.App., 
10 S.W.2d 707. 

60 C.J. p 614 note 80. 

“The mere institution of a ciYil 
action which has occcusioned a party 
trouble, Inconvenience, and expense 
of defendlng, will not support an 
action for abuse of process."—Miller 
V. Stem, 27 N.Y.S.2d 874, 876. 262 
App.Div. 5. 

Beason for rule 

Public policy reaulres that par¬ 
ties be permltted to avail them- 
selves of the couxts to settle their 
grievances without unnecessary ex- 
posure to suit for damages in the 
event of an unsuccessful prosecu¬ 
tion.—Miller v. Stern, supra. 

Trouble and expense 'of defendlng 
h lm s elf and paying counsel fees 
do not give a party a cause of action 
for abuse of process.—Leif v. Ja¬ 
cobs, 61 N.Y.S.2d 207. 

35. N.Y.—Corpus Juris olted In Sol¬ 
omon Y. Baar, 5 N.Y.S.2d 763, 759, 
168 Misc. 439, afflrmed 7 !N.Y.S.2d 
1022, 255 App.Div. 849. 

50 C.J. p 614 note 31. 

36. N.T.—^In re Reld's Bstate, 236 
N.Y.S. 18, 135 Misc. 814—Leif v. 
Jacobs, 61 N.Y.S.2d 207. 

Pa.—Garland v. Wllson, 137 A. 266, 

289 Pa. 272—Mayer v. Walter, 64 
Pa. 283. 

37. Pa-—Timmey v. Bloom, 14 Pa. 
Dist&Co. 288. 
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Cfiminal procecdings. It has been both af- 
firmed^® and denied^s that the mere institiition of 
criminal pfoceedings for a wrong^ful purpose is 
an abuse of process. 

bb. Wrongfful Use 

The uniawfui use of process after Its Issuance Is 
the gisf of the wrong of abuse of process. 


The gist of the' tort or wrong consists in tbe 
uniawfui use of a lawful process after its issu- 
ancc.^o In other words, the bad intent must culmi- 
nate in an actual abuse of the processui by pcrvert- 
ing it to a usc to obtain a resuit which the process 
was not intended by law to effectj^^ as where the 
process is perverted ia the manner of its execu- 


3a Ala.—Hotel Supply Co. v. Reld, 
80 So. 137. 16 Ala-App. 563. 

50 C.J. P 614 note 83. 

Abuse of criminal process irsnerally 
see infra § 121. 

Use of criminal process for collator- 
al or private purpose as mallcious 
prosecution see Maliclous Prosecu- 
tion S 42. 

39. Va.«MsUidewell v. Murray-Lacy, 
98 S.B. 666. 124 Va. 668. 4 JLL.Ii. 
226 , 

50 C.J. P 614 note 84. 

4a U-S.—Creorge v. Leonard^ D.C. 

S.O., 71 F.Supp. 662. 

Ala .—Corpus Juris oited lu Cllkos 
V. Long, 166 So. 394, 396, 281 Ala. 
424. 

CaJ.—^Tranchina v. Arolnas, 178 P.2d 
65, 78 Cal.App.2d 622. 

Ga—Hilis V. MlUen Hotol Co., 14 
S.E.2d 666, 192 Ga. 66—^Davlson- 
Paxon Co. v. Walker, 163 S.M. 212, 
174 Ga. 682, answers to certiflod 
questions conformed to 166 S.H. 
160. 46 Ga.App. 396—Cari v. Hans- 
bury, 21 S.H.2d 802, 67 Ga.App. 
830—^Powell V. H. Trls Napler Co„ 
178 S.B. 761, ,60 Oa.App. 660, 

111.—^Breytspraak v, Gordon, 77 N.B. 

2d 860. 333 IlLApp. 660. 

Ind.—^Brown v. Robortson, App., 92 
N‘.H.2d 866. 

Me.—Corpus Jlxrls quoted iu Saliom 
V. Glovsky, 172 A- 4, 6, 132 Me. 
402. 

Mass.—Swarts v, Brockton Sav. 

Bank. 60 N.H.2d 362, 318 Mass. 06. 
KJ,—^Schnelder v. Mueller, 39 A.2d 
132, 182 N.J.Law 163. 

N.T.—Hauser v. Bartow, 7 N.H.2d 
268, 273 W.T. 370—Mlller V. Stern, 
27 N.T.S.2d 874, 262 App.DlV. 5— 
Serxner v. Blgart, 94 K.Y.S.2d 733, 
196 Misc. 1058—Tricorni v. Trico¬ 
rni. 81 N.XjS.2d 760, 192 Misc. 703 
—Meisela v. J. C. A. Trading Corp., 
69 N.T.S.2d 720, 189 Mlsc. 46, af- 
flrmed 69 N.T.S.2d 364, 271 App. 
Dlv. 1000—Solomon v. Baar, 6 N. 
Y.S.2d 758, 168 Misc. 439, afflrmod 
7 N.Y.S.2d 1022. 266 App.Hiv. 840 
—Rothbard v. RlngJer, 77 N.Y.S. 
2d 861—Priedman v. Roscth Corp,, 
74 N.Y.S.2d 733—Rubinstoin v. 
Rubinsteln, 36 W.Y.S.2d 02C—Hub- 
bard v. Bankor, 24 N.Y.S.2d 289, 
amrrned 23 3Sr.Y.a2d 198, 260 App. 
Dlv. 901. 

N.C.—^Abernethy v. Morrison, 2 S.B. 

2d 369, 216 K.C. 454. 

Or.—^Mclnnls v. Atlantic Inv. Cor¬ 
poration, 4 P.2d .814, 187 Or. 648. 

Pa—^Publlx Drug Co. v. Breyer Ice, 


, Cream Co., 32 A.2d 413, 847 Pn. 
346. 

Tonn.—Corpus «Turis quoted in. Prlest 
V. Union Affoncy, 125 S.W.2d 142, 

! 144, 174 Tcnn. 304. 

Wis,—Docter v. Riedel, 71 N.W. 119, 
96 Wis. 168, 37 L.R.A.,680. 

60 C.J. p 614 note 36. 

*‘Gist of tho aotion for abuse of 
process llos in the Improper use of 
process after it is issued. To show 
that regularly issued process was 
porverted to accompllshment of an 
improper purpose is eno.ugh.”—^Haus- 
or V. Bartow, 7 SNr.B.2d 268, 269, 273 
K.Y. 370—^Rothbard v. Riugler, 77 
N.Y.S.2d 361, 352—^Mormon v. Baran, 
86 N.y.S.2d 906, 908—Hubbard v. 
Banker, 24 N‘.Y.S.2d 289, afllrmod 22 
N.Y.S.2d 198, 260 App.Div. 901—60 
C.X p 616 noto 37, 

Aotloa lies only for Iraproper use 
of process. 

111,—^Morriman v, Merriman, 8 N.B. 

2d 64, 290 Zn.App. 139. 

N.Y.—Corpus dTuris dted in. Solomon 
V. Baar, 6 K.Y.a2d 753, 769, 169 
Misc. 439, afflrmod 7 K.Y.a2d 1022, 
266 App.DlV. 849—Loif V. JacobS, 

61 N.Y,a 2 d 207 . 

N.C.—Melton v. Rickman, 86 S.B.2d 
276, 226 N.a 700—Bilis v. Wel- 
lons, 29 S.B.2d 884, 224 N.C. 269. 

60 C.<J. P 614 note 32. 

arhe gravasueu of the oomplalnt 
is the use of process for a purpose 
not justl-flod by law. 

U.S.—Qeorge v. Deoxiard, D,C,S.O., 71 
F.Supp. 662. 

Conn.—Shaoffor v. O. K. Tool Co„ 
148 A. 880, 110 Conn. 628. 
Bxoeeding authority 
Whore defendants exceeded au¬ 
thority of attaohment wrlt which 
they had obtainod, they beoamo 
trospassers ab initio.—SaJiem v. 
Glovsky, 172 A. 4. 182 Me. 402. 

Use for unfalr advautage 
There is sald to be an abuse of 
process when an adversary, through 
the maliclous and unfounded use of 
some regular legal proceeding, ob- 
tains some advantage over his op¬ 
ponent.—^Life Ins. Co. of Virginia v. 
Smathers, 190 S.B. 484, 211 N.C, 373. 

41. Ind.—^Brown v. Robertson, App., 
92 N.B.2d 866.' 

Me.—Corpus Juris quoted lu Sallem 
V. Glovsky, 172 A 4, $, 182 Me. 
402. 

N.J.—Ash V.. Cohn, 194 A 174, 119 
N.J.Law 64. 

N.C.—Melton v. Rlckpaan, 86 S.B.2d 
276, 226 N.C. 700. 
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Tenn.—Corpus JUris quoted lu Prlest 
V. Union Agency, 125 S.W.2d 142, 
144, 174 Tenn. 304. 

60 C.jr. p 616 note 39. 

Purpose uot accompllshed 
Arrest and incarceration of de¬ 
fendant in bail trover process for 
purpose of collectlng debt by forcing 
defendant to glve up government 
checks payable to defendant, 
amounts due on which couid not be 
reached by any process, were held 
not maliclous abuse of process, 
where it dld not appear that defend¬ 
ant actually gavo up any of checks. 
—Fowell V. B. Trls Napler Co., 173 
S.m 761, 60 Ga.App. 660, 

Paot that accused dlsoharged oivil 
UabiUty to relieve himself of crim¬ 
inal prosecution arislng from samo 
transaction did not Show abuso of 
legal process.—Cole v. Rogers, Inc., 
107 S.B. 781. 46 Ga.App. 460. 

PBlug of a oertlfled copy of void 
Judgmeut in o01ce of clork of dls- 
trict court, as a lien on realty, is an 
abuse of process.—Llttlo v. Sowers, 
204 P.2d 606, 107 Kan. 72. 

42, Ga—C orpus Juris oited in BlIls 
V. Mlllon Hotol Co., 14 S.B.2d 666, 
507, 102 Ga 06—McAfoo v. Haver- 
ty Loan & Savings Co., 179 S.B. 
419, 61 QaApp. 15—Shorrod v. 
Haverty OTurniture Co., 179 S.B. 
104, 50 GaApp. 649. 

Kam—Ahring v, Whlte, 181 P,2d 
609, 166 Kan. 60. 

Mo.—Corpus Juris quoted iu Saliem 
V. Glovsky, 172 A 4 , 6, 182 Me. 
402. 

N.J.—Schneidor v. Mueller, 39 A.2d 
132, 183, 132 N.J.Law 168. 

N.Y.—^Ilausor v, Bartow, 7 N.B.2d 
268, 273 N.Y. 870—Serxner v. Bl- 
gart, 94 N.Y.S.2d 731, 196 Misc. 
1063—^Moisols V, J. C. A Trading 
Corp., 69 N.Y.S.2d 720, ISO Misc. 
46, oinrmed 69 N.T.S.2d 864, 271 
App.DlV. 1000—^Rothbard v. Rlng- 
ler, 77 N.y.S.2d 851. 

Tenn.—Corpus Juris quoted lu Prlest 
V. Union Agency, 126 S.W.2d 142, 
144, 174 Tonn. 304. 

60 C.J. p 615 notes 86, 40. 

Test 

The test as to whether there has 
been an “abuse of process»' is wheth¬ 
er the process has been used to ao-' 
compllflh some ond which Is. with- 
out the regular purvlew of the proc¬ 
ess or which compels tbe party 
against whom it is used to do some 
collatera\ thing which he couid not 
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tion,*s or .used to accomplish a collateral purpose 
not . contemplated by law,^^ or where a party is 
fraudulently induced to come within the jurisdic- 
tion of the court so as to render 'him or his property 
subject to its process;^5 or, in the case of crim- 
inal process, 'where the process is executed in an 
oppressive and unlawful manner,^^ or where it is 
Tised unlawfully to coerce plaintiff,^^ such, for in- 
stance, as coercing him to pay a private dcht.*^® 


However, mere arrest and detention under a law- 
fui warrant, without any act amounting to misuse 
or oppression, are not an abuse of process.^^ 

A legal and legitimate use of process, to effect 
the resuit which such process is designcd by law 
to accomplish, is not an abuse thereof.®® Regular 
use of process cannot constitute abuse, even though 
the user was actuated by a wrongful motive,5l pur- 


lesrally and regrularly b« compelled 
to do. 

111.—Coplea V. Bybee, 8 N.H.2d 66, 
290 IlLApp. 117. 

Me,—i-Lambert v. Breton, 144 A. 864, 
866, 127 Me. 610. 

Mlnn.—Nelson v. INTational Casualty 
Co., 228 N.W. 437, 179 Minn. 63, 
67 AIi.R. 609. 

N.J.—Ash vl Cohn. 194 A. 174, 119 
N.J.Law 64. 

N.a— Mamifacturers & Jobbera Fi- 
nance Corporation v. Lane, 19 S.B1. 
2d 849, 863, 221 N.C. 189. 

Aota not constitatinfir pervaraioa of 
proceSB 

Issuance of executlon term 

at whlcb. judgxnent was entered had 
olapsed, return thereof nulla bona 
and subsequent famisbment pro<- 
oeodinas were not such a perversion 
of process as to constitute an abuse 
of process.—^Breytspraak v. Gordon, 
77 N.IQ.2d 860, 333 IH.App. 660. 

43. m.—Coplea V. Byl^ee, 8 N.BL2d 
66, 290 Hl.App. 117. 

Tenn.—Ck>rpii8 Jnxim quoted la Prlest 
V. Union Agency, 126 S,W.2d 142, 
144, 174 Tenn. 304. 

50 aj. p 616 note 41. 

Ezcessive attadiment 

(1) Attaclunent of property of 
value far in excess of amount flxed 
In writ constitutes an abuse of proo 
ess.—Saliem v. Glovaky, 172 A, 4, 
132 Me. 402. 

(2) LiablUty for excesslTo leyy 
in s-eneral see Attaohxnent 9 618. 
TTnwazranted aots 

Attachlne olBlcer was held unwar- 
ranted In lockinir up debtor^a place 
of buslness, assuming* control, and 
excluding' debtor.—Bouriak v. Berry 
Lmnber Co., 166 A. 382, 130 Me. 376. 
Wronsrfol sale of attaohed pxopexty 
Where defendants actinsr under 
attachment wrlt took plalntlfTs 
store, sale of property in store was 
unanthorlzed and improper use of 
such process.—Saliem v. Glovsky, 
172 A. 4, 132 Me. 402. 

44. Ga—^Defnall v. Schoen, 35 S.B. 
2d 664, 78 Ga^pp. 26. 

N.T^Miller v. Stern, 27 N.T.S.2d 
• 874, 262 App.Div. 5—^Lader v. Ben- 
kowltz, 66 (ISr.Y,S.2d 713, 188 Misc. 
904—Mormon ▼. Baran, 85 N.T.S. 
2d 906. 

TenzL—Corpus Juris quoiad in Prlest 
v. Union Agrency, 126 S.W.2d 142, 
144^ m Tenn. 804. 


Wls.—Docter y. Riedel, 71 N.W. 119, 
96 Wia. 168. 65 Ain.St.R. 40, 37 
L..B.A, 680. 

60 C.J. p 615 note 42. 

**As soozi as the actor uses the 
process of the court, not to effect its 
proper function, but to accomplish 
throujh it some collateral object, he 
commits thla tort."—JEIauser v. Bar- 
tow, 7 NJE3.2d 268, 269, 273 27.Y. 870. 

droumventioa of law 
Cal.—Tranchina v. Areinas, 178 P.2d 
65, 78 C^.App.2d 522. 

Oppression or annoyanoe 
XX.S.—Georj^e v. Leonard, 1>.C.S.C., 
71 F.Supp. 662. 

4B. m. —Wanzer v. Brljht, 62 Hl. 
36. 

Tenn.—Corpus Juris quoted la Prlest 
V. Union Agrency, 126 S.W.2d 142, 
144, 174 Tenn. 304. 

48. Tenn.—Corpus Juris quoted la 
Prlest V. Union Agrency, 125 S.W. 
2d 142, 144, 174 Tenn. 804. 

! Va—^Mulllns v. Sanders, 64 S.}GD.2d 
116, 189 Va 624. 

50 CJ. P 616 note 44. 

Bepartnre from terms of warrant 
U.S.—Ingro v. Koch, aCXA-N.T., 127 
F.2d 667. 

XColdiugr aocased laoonununioado 
before compliance with warrant re- 
qulrlngr accused to be brought be¬ 
fore magristrate was held to consti¬ 
tute an abuse of procesa—People 
▼. Crabb, 24 K.E.2d 46, 49, 872 IU. 
347. 

Misuse of oustody 

Minn.—Hoppe ▼. l^apperich, 28 N.W. 
2d 780, 224 Minn. 224. 

47. Ma—Corpus Juris dted la In 
re WlUlams, 128 S.W.2d 1098, 1104, 
238 Mo.App. 1174. 

Tenn.—Corpus Juris quoted la Prlest 
V. Union Agrency, 126 S.W.2d 142, 
144, 174 Tenn. 304. 

Ya—Mullins v. Sanders, 64 6.SL2d 
116, 189 Va 624. 

50 C.J. p 616 note 45. 

4a Tenn.—Corpus Juris quoted la 
Prlest T. Union Ajency, 126 S.W. 
2d 142, 144, 174 Tenn. 304. 

Ya—Corpus Juris dted la Mullins 
V. Sanders, 64 S.£}.2d 116, 121, 189 
Ya 624. 

60 O.J. p 616 note 46. 

Xiaw does aot look wlth favor on 
use of crimlnal courts to collect 
debta—^Flgrucclon v. Prudential Ins. 
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Co. of America^ 116 S.W.2d 291, 273 
Ky. 287. 

49, Ind.—^Brown v. Bobortsoii, App., 
92 N.k2d 866. 

Maat.—^MacLean v. Naipoikeag' Trust 
Co., 167 N.B. 748, 268 Hass. 437^ 
Tenn.—Corpus Juris quoted la Prlest 

V. Union Agrency, 125 S.W.2d 142, 
144, 174 Tenn. 304. 

'The mere fact that the creditor 
has procured a crimlnal warrant 
agralnst the debtor fer - the ulterior 
purpose of enforclngr the collectlon 
of the debt wUl not of itself support 
an action for abuse of process, for, 
in addltion to Incurrinj dvil liabil- 
Ity, the debtor may have vlolated 
the crimlnal law, so as to justlfy his 
arrest and prosecutloa"—^Mullins v. 
Sanders, 54 S.B.2d 116, 122, 189 Ya 
624. 

60- U.S.—Ira SI Bushsy & Sons v. 

W. E. Hedgrer Transp. Corp., C.C.A. 
N.T., 167 F.2d 9. 

Me.—Sidellnker v. Tork Shore Water 
Co., 105 A. 122, 117 Me. 528, 2 A. 
KR. 327. 

N.J.—State of Ohlo ex rei. Lien v. 
Tartalsky, 19 A.2d 626, 129 N.J. 
Eo. 372. 

N.T.—Geller v. Davls, 81 N.T.S.2d 
832. 

N.C.—Manufacturers & Jobbera Fi- 
nance Corporation v. Lane, 19 S.E. 
2d 849, m N.C. 189. 

Tenn.—Corpus Juris guotad la Prlest 
V. Union Agrency, 126 S.W.2d 142, 
144, 174 Tenn. 304. 

59 C.J. p 616 note 48. 

Xhlrd party order 

I In action predicated on alleged 
maJiclous interference by defendant 
with plaintlfl*s hank account by 
means of a thlrd-party order con- 
talningr a stay dlrected agralnst bank, 
recovery could not be had based 
on thepry that thera was ,an abuse 
of process, since order was used for 
■purpose for which It was issued.— 
Polo V. Bdelbrau Brewery, 60 N.T.S. 
2d 346, 186 Mlsc. 776. 

SI, Ind.—^Brown v. Robertson, App., 
92 N.B.2d 856, 

Me.—Corpus Juris quoted lu Saliem 
V. Glovsky, 172 A^ 4, 6, 132 Me. 402. 
N,T.—^Hauser v. Bartow, 7 N.E.2d 
268. 273 N.T. 370—Serxner v. Bl- 
grart. 94 N.T.S.2d 731, 196 Mlac. 
1058—Rothbard v. Ringrler, 77 N. 
T.S.2d 361. 

Tenni-r-Corpus Juris quoted la Prlest 
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|)Ose,fi2 or intent,63 or by malicc.^^ 

In accordance with the forcgoing rules it has 
been held that relief will not be given for a reg- 
ular use of p'rocess to collcct a dcbt,56 to evict a 
tenantS® or to arrest a pcrson under civil^T or crim- 
inal®® warrant. Abuse of process is not shown 
by the authorized filing of a lien,59 or by actual®® 
or threatened®! levy in accordance with regular 
procedure, or by a receivcr^s taking posscssion of 
property under proper equitable proccedings.®^ 
However, the bringing and prosecution of supplc- 
mentary proceedings by a judgment creditor, who 
knows that the debt has been fully satisfied, for 
the purpose of compelling the debtor to pay again 
has been held to constitute an abuse of legal proc¬ 
ess,58 


(b) Intent 

The abuse of process, In order to be actionable, must 
have been willfui and for a wrongfui purpose. There 
Is sald to be a conflict of the authorlties on the questlon 
of whether mallee Is an essentlal element of an action 
for abuse of process. 

In order to be remediable the abuse of process 
must have been wiUful®^ and for an unlawful pur¬ 
pose, 85 and, as discussed infra § 123, good faith 
constitutes a defensb, 

While the element of malice is inherent iri some 
definitions,88 and the action is often denominated 
one for the “malicious abuse of process,”8 7 it has 
been said that the authorities are in conflict as to 
whether malice is an essential element of abuse of 
process,88 some authorities stating broadly that 
malice is essential,89 and others denying that mal- 


V. Union AgeneVf 126 «S-W.Sd 142, 
144, 174 Tenn. 304. 

50 O.J. p 615 note 49. 

“Ixnproper motive alone Is not 
enough to make the Instltutlon of 
the recelvershlp proceedlng an abuse 
of process.”—Itallan Staar Line v* U. 
S. Shipping Board Bmergency Fleet 
Corporation, C.O.A.N.Y., 58 F.2d 869, 
861. 

Beason for mSe 

Legal pursuit of one'8 rights can- 
not be deezned illegal or ineauitable. 
— Ash V. Cohn, 194 A. 174, 119 N.X 
Law 64. 

62, Me.—Oorpus JiiriB qtuoted in 
Saliem v. Glovsky, 172 A. 4, 6, 132 
Me. 402. 

N.C.—Carpenter v. Hanes, 88 S.B. 
677, 167 N.C. 661. 

53. Me.—^rpng Juris quoted ia 
Saliem v. Olovsky, 172 A. 4, 6, 182 
Me. 402. 

Neb.—Martin v. iSanford, 261 N.W. 

136, 129 Neb. 212, 100 A.L.R. 179. 
N.T.—Geller v. Davis, 81 N.T.S.2d 
332. 

N.C.—Melton v. Rickman, 86 S.B.2d 
276, 225 N.C. 700. 

Pa.—^Bdwards v. Lauphln Leposit 
Tnist Co., Com.Pl., 49 Dauph.Co. 
129. 

Tenh.—Corpus Juris oLuoted la PrJost 
V. Union Agency, 126 S.W.2d 142, 
144, 174 Tenn. 304. 

60 C.J. p 615 note 51. 

64. Ga.—^Bhrlloh v. Exohange Bank 
of Savannah, 134 S.E. 809, 35 Ga. 
App* 790. 

Ind.—^Brown v. Robertsony App., 92 
N.E.2d 856. 

N.T.—Milier. v. Stern, 27 N.T.S.2d 
874, 262 App.Div. 5-*-Serxher v. 
Blgart, 94 N.T.S.2d 781, . 196 ,MiSC. 
1053—^Melsels v. J. A. Trading 
Corp., 69 N.Y,S.2d 720, ,189 Miae. 
46, affirmed 69 N.T.S.2d 864, 271 
.App.Dlv. 1000—Rothbard v. Bing- 
ler, 77 ■ N.T.S.2d 361—Mormon v. 
Baran, 36 N.T.S.2d 906. 


85. Ga.—Bhrllch v. Bxchange Bank 
of Savannah, 134 S.B. 809, 86 Ga. 
App. 790. 

Tonn.—Prlost v. Union Agency, 125 

5. W.2d 142, 174 Tenn. 304, 

50 C.J. p 616 note 53. 

Ortmlaal process 

A creditor, merely aidlng in prosp- 
cution of criminal prooeeding against 
debtor in regular manner by pro* 
ourlng warrant in proper way for 
debtor^s arrest and appearing as 
.wltness for prosecution in suoh pro- 
ceedlng, is not liable for abuse of 
process, even though prosecution 
resuit^ in paymant of debt—Mul- 
llns V. Sanders,; 64 S.B.2d 116, 189 
Va, 624. 

56« Ga.—MoKellar v. Moynlhan, 111 

6. B. 680, 28 Ga.App. 481. 

50 C.L p 616 note 64. 

67, N.T.—Blanchl v. Leon, 122 N.T, 
S. 1004, 188 App.Div, 215. 

50 C.J. p 616 note 55. 

58. Mlxm.—^Nelson v. National Cas- 
ualty Co., 228 N.yT". 437, 179 Mimi. 

63. 

60 C.J. p 616 note 56. . 

69. N.J.—Carroll Bldg. Corp. v. 
rjouls Greenberg Plumblng Sup¬ 
plica, 214 N.y.S. 42, 216 App.DlV. 

■ 208 , 

60 C.jr. p 616 note 57. 

sp. 111.—Dixon V, Smlth-Wallace 
Shoe Co., 119 N.B. 265, 288 111. 
234, 

50 C.J. p 616 note 68. 

S.D.—Ingalls v. Chrlstopherson, 

* 114 N.W. 704, 21 S.D. 674. 

60 C,jr, p ,616 note 59. 

62. Pa.—Garland v. WUson, 137 A. 

’ 266, 289 Pa. 272. 

63. Mass.—Lorusso, v. Bloom, 71 N. 
B.2d 218, 321 Mass. 9. < 

64. Ala,—Corpus Juris «uoted in 
; Clikos V.' Long, 165 So. 894, 396, 

' 281 Ala. 424. 


N.C.—Klander v. West 171 S.B. 782, 
206 N.C. 624. 

50 C.X p 616 note 61. 

65. Ala.—Corpus Juris gnoted in 
Cllkoa V. Long, 166 So. 394, 398, 
231 Ala. 424. 

50 C.jr. p 616 note 62. 
tnterlor purpose is an essential 

element. 

Ala.—Clikos V, Long, 166 So. 304, 231 
Ala. 424. 

Ga.—EUlis V. Mlllen Hotel Co., 14 S. 
B.2d 566, 192 Ga. 66—Cari v. Huns- 
bury, 21 S.B.2d 302, 67 Ga-App, 
830—Davlson-Paxon Co. v. Walker, 
168 S.B, 212, 174 Ga. 582, answera 
to certidbd questions conformed to 
165 S.B, 160, 45 Ga.App. 395. 

111.—il^reytspraak v. Gordon, 77 N^B. 
2d 860, 833 111.App. 650—^Merriman 
V. Merrlman, 8 N.B.2d 64, 290 111. 
'App. 189. 

Kan.—Welch v. Shepherd, 219 P.2d 
444, 169 fKam 868. . 

Mo.—6aliem v, Glovsky, 172 A 4,, 182 
Me, 302—^Mclntosh v, Bramson, 
157 A. 284, 130 Me. 420. 

68, Waah.—^Bock v, Abrashln, 280 
P, 740, 741. 

50aXp 616 note 65. 

67. Ala.—Corpus Juris oited in Cli¬ 
kos V, Long, 165 So. 394, 397, 231 
Ala, 424. 

50 C.J. p 616 note 66, 

68.. Ala.—Corpus Jturis oited in 
kos V. Long, 166 So. 394, 397, 231 
Ala. 424. 

Cal.—Corpus Juris oited in Tranchl-* 
na V. Aroinas, 178 P.2d 65, 68, 78 
Cal.App.2d 623. 

111.—Coplea V. Bybee, 8 N.B.2d 66, 
290 llLApp. 117. ; 

60 aJ. p 616 note 67. 

69. Ala.—Clikos V. Long, 165 SoJ 

: 394, 281 Ala. 424. 

Mass.-^bUW V. Fulton, 166 N.B. 26, ' 
266 Mass. 189. ' 

Tex.—^Robert & St. John Motor Co. 
V. Bumpass, Civ.App., 65 S.W,2d ■ 
899. ' ' ' » 

eo C.i. p 617 note 6«. 
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ke must be shown.'^® However, some authorities 
have held that while malice is never essential in 
connection with the issuance of the process,*^! it 
may be essential in connection witb the use of 

the process.'^2 

Malice need not be independently proved, but 
may be legally inferred from a willful perversion 
of process with a wrongful purpose/S although 
it cannot be inferred from a mere mistakeJ^ 
Wherey however, the .circumstances afford no in- 
ference of malice, it has been held that actual mal¬ 
ice must be proved.*^® 

(c) Validity of Process 

Valfdity of the process is no defense to an actfon for 
abuse of process. 

Since an action for abuse of process presuppos- 
es an originally valid and regular process, duly and 
properly issued,'^® the validity of the process is 
no defense to an action for its abuse,and plain- 
tiff in the suit for abuse cannot support his case 
by showing invalidity of the process as a basis for 
proving abuse thereofJS 


(d) Want of Probable Cause 

Want of probable cause for instituting the proceed- 
ings in which the process was Issued Is not an essen¬ 
tial element of an action for abuse of process. 

In order to support an action for abuse of proc¬ 
ess it is not necessary to show want of probable 
cause for instituting the proceeding in which the 
process was issued,or, although there is author- 
ity apparently to the contrary,80 for suing out the 
process.®^ Some authorities haye held that want 
of probable cause for the acts constituting the 
abuse of process is essential,while others have 
indicated that it is not essential®® because there 
can be no such thing as probable cause for perver¬ 
sion of process.®^ 

(e) Termination of Process or Proceeding 

Terminatlon of the proceedinga In which the process 
was Issued Is not an essential element of an action for 
abuse of process. 

Plaintiff in an action for abuse of process need 
not show that the process improperly employed 
is at an end,®® oi" that the proceeding in which 
it was issued has terminatejd-^® It has been held, 


7a TJ.S.—<5eorffe v. Leonard, D.C. 

S.C., 71 F.Supp. 662. 

3Sr.C.— Klander v. West, 171 S-H. 782, 
206 N.C. 624. 

Pa.—^Morphy v. Shipley, 41 A.2d 671, 
361 Pa. 425—^Edwards v. Dauphln 
Deposit Tnist Co., Com.PL, 49 
Dauph-Co. 129. 

60 C.J. p 617 note 69. 

«‘The term malice aa used In this 
connection [with maliclous abuse of 
process] is not to be given its ordi- 
nary meaning, but is to be extended 
so as to include willfulness.’*—Co- 
plea V. Bybee, 8 N.B.2d 55, 59, 290 
IlLApp. 117. 

Actaal malice 

In action for abuse of process, 
actual malice is unlmportant If 
process is willfully used to accom- 
plish purpose intended, since uri- 
lawful acts willfully done are to be 
deemed malicious as to those in- 
jured thereby.—Coplea v. Bybee, 8 
N-.E.2d 65, 290 IlLApp. 117. 

71. Va.—Mullins v. Sanders, 54 S.E. 
2d 116, 189 Va. 624. 

50 C.J. P 617 note 70. 

“Malicious prosecutlon" distin- 
«ruished see Malicious Prosecution 
S 2. 

72, Va.—^Mullins V. Sanders, supfa, 
50 -CJ. p 617 note 71. 

73- Ala.—Clikos v. LoniT, 166 So. 
394, 231 Ala. 424. 

Cal.— OorpiLB Jiuds dted ia Tran- 
china v. Arcinas, 178 P,2d 05, 68, 
78 Cal.App.2d 622. 

60 OJ. p 617 note 72. 

'•Abusingr the process of the law, 
to the injury of another,, is of it- 


self malicious."—Coplea v. Bybee, 8 
N.B.2d,65, 60,' 290 IlLApp. 117. . 

ISallce l8 implied from willful 
abuse of process.—Coplea v. Bybee, 
8 N.B.2d 55, 290 IllA-PP. 117. 

74. Mass.—Shaw v. Pultoil, 166 N. 

B. 26, 266 Mass. 139. 

76. Pa.—^Humphreys v. Sutclifle, 43 
A. 964, 192 Pa. 336, ,73 Am.S.R. 819 
—McCulloug-h V. Grishobber, 4 
Watts & S. 201. 

76. Va.—Glideyrell v. Murray-Lacy, 
98 S.B. 665, 124 Va. 563, 569, 4 A 
L.R. 226. 

60 -GJ. p 617 note 74. 

77. Me.—Corpiui Juzis clted In 
Saliem v. Glovsky, 172 A 4, 0, 132 
Me. 402. 

60 C.J. p 617 note 76. 

78. Va.—GlideWell v. Murray-Ijacy, 
98 S.B. 665, 124 Va. 663, 4 ALuR. 
226. 

60 C.J. p 617 note 76. 

79. TJ.S.—George v. Leonard, D.C. 
S.Q, 71 F.-Supp. 662. 

Ga.—^Baldwin v. ;,Davls, 4 S.E.2d 
468, 188 Ga. 687—Price v. Fidellty 
Trust Co., 41 S.E.2d 614, 74 Ga. 
App. 836. 

N.C.—mander v. West, 171 S.B. 732*. 
205 N.C. 624. 

Pa.—^Morphy v. Shipley, 41 A2d 671, 
351 Pa. 425. 

50 C.J. P 617 note 77. 

Want of probable oanse Is Implied 
from proof of abuse of process.— 
Coplea V. Bybee, 8 N.E.2d 66, 290 111. 
App. 117, 

80. Pa.—^Azar v. Markle, 166 A 889, 

311 Pa. 296. I 


Tex.—^Robert & St. John Motor Co. 

V. Bumpass, Clv.App., 66 S.W.2d 
399, error dismlssed. 

81. N.C.—Jackson v. American TeL, 
etc., Co., 61 S.B. 1016, 139 N.C. 347, 
70 L.R.A 738. 

60 C.J. p 617 note 78. 

82. lowa.—Nix V. GoodhiU, 63 N. 

W. 701, 96 lowa 282, 58 Am.S.R. 
434. 

60 C.J. p 618 note 79. 

83. Utah.—^Kool V. Lee, 184 P. 906, 
43 Utah 394. 

60 CJ. p 618 note 80. 

84. Utah.—^Kool v. Lee, supra. 

60 C.J. p 618 note 81. 

85. N.T.—Dishaw v. Wadleiffh. 44 
N.T.S. 207, 15 App.Dlv. 205, 4 N.Y. 
Ann.Ca3. 170. 

60 C.J. p 618 note 82. 

88. U.6.—Greorge Leonard, D.C. 

S.C., 71 F.Supp. 662. 

Ga.—Baldwln v. Davis, 4 S.B.2d 458, 
188 Ga. 687—^Prlce v. Fidelity 
Trust Co., 41 S.E.2d 614, 74 Ga. 
App. 836—^Defnall v. Schoen, 35 
S.E.2d 664, 73 Ga.App. 2. 
m.-^oplea V. Bybee, 8 N.B.2d 55, 
290 IlLApp. 117. 

Mass.—Swartz v. Brockton Sav. 
Bank, 60 N.E.2d 362, ‘318 Mass. 
66 . 

N.T.—Keller v. Butler, 168 N.B. 610, 
246 N.Y. 249, 56 AL.R. 349. 

N.C.—^Manufacturers & Jobbers Fi- 
nance Corporation v. Lane, 19 S.E. 
2d 849, 221 N.C. 189—Klander v. 
West, 171 S.E. 782, 206 N.C. 624. 
Pa.—IPenton Storage Co. v. Pein- 
stein, 195 A 176, 129 Pa.Super. 
125. 
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however, that no abuse of proccss is shown where 
accused in a criminal prosecution, without cocrcion, 
procures by his own initiative and effort a dismissal 
of the prosecution after a settlement which re¬ 
quires him to pay only what he owes to the com- 
plainant®'^ 

c. Malidons Use of Frocess 

Essentlal elements of an action for maliclous use of 
process are mallee, want of probable cause, and termi- 


natlon o«cfllio proceedings In which the process was used 
tavorabi^My to plalntiff In the action for maliclous use ot 
pro 0688. «i* 

r:nox**r(l(r to support an action for malicious use 
of proe»*ceis it must appear that the process com- 
plainedLS of was issued and served,®® that defendant 
acted rTOliciousJy,^® and without probable cause;®^ 
and thsuttiie proceeding* in which the process was 
usedhsjuaaterminated^i favorably to plaintiff in the 
action fer malicious use, »2 before he filed his suit 


Ya,—corpns Jorls ia Mulllns 

V. Sanders, 64 S.B.2d 116, 121, 189 
Ya. 624. 

50 C.J. p 618 note 83. 

87. Minn.—Ifelson v. National Cas- 
uaJty Oo., 228 N.W. 487, 179 Mlnn. 
63, 67 A.Ii.R. 509. 

88. Fa.—^Bea^e t. Frlel, 183 A. 761, 
320 Fa. 660. 

89. G«l— Qeorgia. Yeneer & Packago 

Co. V. Florida Nat. Bank, ■32 S.B.2d 
466, 198 Ga. 591—^Dofnall v. 

Schoen, 36 S.B.2d 664, 73 Ga.App. 

25— Wllcoxan v. Bqtultable Loan 
€ 0 ., 172 S.B. 682, 48 Ga.App. 260. 

ni.—JT. B. Hili Oo. V. Contractors' 
Supply & Bqiulpment Co., 94 N.B. 
544, 249 IU. 804, 34 Ii.RAu,K.S., 
466. 

TCAn- —^Bankers* Inv. Co. v. Butts, 
276 F. 824, 128 Kan. 218—Dendy 
▼. Ruflsell, 114 F. 239, 84 Kan. 377, 
Mo.—^Bredell v. Kerr, 147 S.W. 106, 
242 Ho. 817.| 

Fa.—^Morphy v. Shipley, 41 A2d 671, 
861 Fa. 426—^Publix Drug Co, v. 
Breyer Ice Cream Co., 32 A2d 413, 
847 Pa 846—Johnson v. Lond Tl- 
tle Bajik & Trust Co,, 198 A. 23, 
829 Fa. 241—Scheide v. Home 
Credit Co., 162 A. 321, 107 Fa. 
iSuper. 204. 

60 C.J. p 622 note 78. 

Biferenoe of m alloe 
Mallee in snoh a case need not be 
express, but may be Inferred from a 
total want of probable cause.‘*-^ohns 
V. Gibson, '4 S.B.2d 480, 60 Ga.App. 
686 . 

Allegatloiis In petltlon for mandam 
mus to obtaln access to allegedly 
Public recorda in clerk'B office that 
clerk had become *'arrosant in man- 
ner and drunk with power” aCCorded 
no basis for charge of Improper use 
of court's processos.—^Hunter v. 
Beckley Newspapers Corp., 40 S.B.2d 
882, 129 W.Va. 302, 

9a Ga.—Greorgia Yeneer & Package 
Co. V. Florida Nat. Bank, 32 S.B. 
2d 466, 198 Ga. 691—Defnall v. 
Sohoen, 36 S.B.2d 664', 73 Ga.App. 

26— underwood Blllett Flsher Co. 
V. Bvans, 18C S.B. 858, 53 Ga.App. 
673—^Wilcoxan v. Bqultable Loan 
Co„ 172 S.B. 682, 48 Ga.App. 260. 

ni.-^. EL Hili Co. V. Contractors' 
Supply & Eauipment Co., 94 N.B. 
544, 249 UL 804, 34 Li.H.A..N.S., 
456. 


Fa.—^Morphy v. Shiplar» U AJai 671, 
361 Fa, 426 —^FuIdIIx DnymgCo. v. 
Breyer Ice Cream. Co-, 12 Aldl 413, 
347 Fa. 346—Johmson. y. liad Tl- 
tle Bank & Tnist Co., l JLfilA.. 23, 
829 Pa 241—ScheKaie v. Home 

Crodit Co., 163 A 321, «r Fa 
•Supor. 204. 

50 C.J. p 622 note 74. 

What oonstitutes 

Frobable cause, in action 1 * anall- 
cious uee of proeess, doi* peda on 
whether defendant Imd rT^nable 
ground to belleve ploi ntir* ia.s In- 
debtftd, as alloged in Corm^^.eriLction. 
—^Mumford v. Sears, Itoflbua 4 cl& Co„ 
162 S.B. 661, 44 G 8 i.ij(>X>. 6 S 21 

Bffeot of probable csaove 
An action flled with irebable 
cause, no maitter with yrhasnt aotivo, 
cannot serye as hsuilM for asubse- 
Quent suit for maliclousi 0 i proc¬ 
ess.—ISeatus V. Barllngr fito ops Corp., 
38 S.mid 37, 72 OA.ips’. 

Want of pirobal)!^ omm m fr «uit 
exists, 80 as to awthorln > noevery 
of damages for rmliolonais ise of 
civll process, whex^ otittaetuintemees 
are suoh as to SAtisfry r-irSonable 
man that one brlnffrlAgr mitlt head no 
ground for procoodlnar «smoipt. his 
deslre to injure delTendsuit * thir«in.— 
Johns r. Gibson, 4S.H.2CMiil0, 60 
Ga.App. 686, 

Bad faith 

Kan.—^Bankers' In'^. Oo, ^ t, Butts, 
276 P. 824, 128 Kan. 2im 
Frocess obtained at ^dplaln» 

tur 

An action on the €ais« axislng 
a writ of habeas corpa^ to be Issued 
and served on the party tMfcoieln al- 
legod to be restrained, wt# thnt his 
authorlty and agaJLnat Us » eonaent, 
cannot be maintaln.ed flf l&n ippears 
that the complalnt “was zi)a<b« 4 el)F’ au- 
thority from plaintlfC, a-nd anethis re- 
quest, expressed eftlier* dlii-redy to 
defendant or JriaLlwcftly ilirough 
some other person.—Li nda. y, Hud- 
son, 1 Cush., MIass., 28 6 . 

91. Ga.—Gebrgta Venear k = hcskage 
Co. V. Florida Nat. BsLiik, 2lS.B.2d 
. 465, 198 :Ga. 591—flparrow^yWeld, 
169 S.B. 487, 177 G-a X Wi con- 
formed to 170 S.E3.. 201,42^7 da..App. 
254—^Beatus v. naxrllng^Sf Stores 

Oorp., 33 S.B. 2 d »7, 7 2 Oa-fipg). 84 
—Johns V. Gibson,' 4; 5.X3,)1 480, 
60 Ga.App. 585—]Ftaac3lolpbdEh Ti Mler- 
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chants & Mechanies Banking & 
Loan Co., 199 S.B. 649, 58 Ga.App. 
666 . 

60 C.J. p 622 note 76, 

Beason for rule 

Want of probable cause in the In- 
stltution of the orlgJnal action is an 
element of the offense which cannot 
bo determined until that action ia 
ended.—Garland v. Wllson, 137 A. 
26C, 289 Fa 272. 

Fendenoy of orlglnol suit 
Suit for maliclous use of process 
in brlnging equlty suit could not be 
malntained whlle suit was pondlng. 
—Garland v. Wllson, 137 A. 266, 289 
Fa 272. 

92- Ga—Baldwln v. Davls, 4 S.B. 
2d 468, 188 Ga 587—Simpsoa ▼. 
Jones, 18G S.B. 658, 182 Ga 644— 
Sparrow v. Wold, 169 S.EI. 487, 
177 Oa 134, oonformed to 170 S-lflJ. 
801, 47 GaApp. 264—Price v. Fl- 
dellty Trust Co., 41 S.B.2d 614, 74 
GaApp. 886 —Defnall v. Sohoen, 86 
S.B.2d 564, 73 GaApp. 26—^Tohns 
V. Gibson, 4 e.B.2d 480, 60 Ga.App. 
686 —Randolph v. Merchants ft 
Mechanies Banking Sa Loan Co., 
199 S.B. 649, 68 GaApp. 666 —Sher- 
pod V, Haverty Furnlture Co., 179 
S.B. 164, 50 GaApp. 649—Wilooxan 
V. Bquitable Loan Co., 172 3 .B. 
682, 48 GaApp. 260—Coggins v. 
General Motors Acoeptance Corpo¬ 
ration, 170 S.B. 808, 47 GaApp. 
314—^Bhrllch V. Bxchange Bank of 
Savannah, 184 S.B. 809. 36 Ga.App. 
790., 

N.J.—^Ash V. Cohn, 194 A, 174, 119 
N.J.Law 64. 

Pa—Fubllx Drug Co. v. Breyer Ice 
Cream Co., 32 A.2d 413, 347 Pa 
346—Beadle v. FrieJ, 183 A. 761, 
820 Pa 660—Kendslerskl v. Home 
Credit Co., 162 A. 824, 107 Pa 
Super. 213—Scheide v. Home Cred¬ 
it Co., 162 A. 321, 107 PaSuper. 
204. 

60 C.J. p 622 note 76. 

KonresldeiLce of plalntiffs dld ,not 
abrogate the rule requiring termina- 
tion of a suit in favor of defend- 
ants before an action for maliclous 
use of clvil process can be main- 
tained against the party who brings 
the alleged wrongful suit—G^orgla 
Yeneer & Fackage Co. v. Florida 
Nat Bank. 82 S.B.2d 465. 198 Ga 
59L 
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for damages.®* It must further appear that* the 
process maliciously used was valid.®^ 

While malice may be inferred from a total want 
of probable cause,®^ want of probable cause can.- 
not be inferred from the existence of malice.®^ 

Interference with person or property. It has 
been held that the prosecution of a civil action 
maliciously and without probable cause gives rise 
to a cause of action for malicious use of process 
only when the person or property of the defendant 
has been interfered with, as by arrest or attach- 
ment®*^ or some special damage has been done to 
him other than such as necessarily results in ali 
like suits.®® Interference with the person or prop¬ 
erty has been held unnecessary in the case of the 
wrongful institution of a lunacy proceeding.®® 
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§ 121. Particular Forms of Process Subject 
to Abuse 

. In soma jurisdictions actions for irrallclous ar 

malicious use of process may be predicated on process 
in either a clvII or criminal prooeeding; in other Juris¬ 
dictions process In clvll proceedlngs only may be the 
basis for such actions. 

In defining the terms “abuse'* or “malickms 
abuse” of process and in enforcing the remedy 
therefor, some courts have made no distinctio® b^ 
tween civil or criminal process; either of such 
processes constitutas a basis for an action of abuse 
of process.1 Others, however, have. confined the 
remedy to an abuse of civil process.^ Similarly, 
some authorities use the term “malicious use of 
process” as referable to either civil or criminal 
process,® while others confine it to use of civil proc- 
ess.^ 
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Seoovery on oross bUl 

In conditlonaJ seller*a action of 
bail trover for automoblle, defend- 
ant's recovery, on cross bili dlsaf- 
firminff conditlonal sales contract 
for autoznobile, of part of payznents 
made was not terminatlon in favor 
of defendant which warranted de- 
fendanfs recovery for malicious use 
of lesral process.-^ogrgina v. Gen¬ 
eral Motors Acceptauce Corporation. 
170 IS.EI 808. 47 Ga.ADp. 314. 

Merita of oanse 

The termlnation need not be on 
the merlts of the cause.—Scheide v. 
Home Credit Co., 162 A. 821, 107 Pa. 
Super. 204. 

Satlsfaetion of azeention hy agree- 
ment 

Where assignee of note entered 
judgment thereon and issued exeeu- 
tlon after pote was paid, satisfac- 
tion therebf hy parties* agreement 
after maker^s petltion to open Judg¬ 
ment . was not final adjudlcation 
favorable to maker. Such agree- 
ment, for satlsfaetion of the Judg¬ 
ment bars the znakex^s action for 
malicious use of process.-^-^Ghelde 
V. Home Caedit Co., 162 A. 32i; 107 
PfLSuper. 204. 

93. Ga.—Johnson v. Gordon^ 106 S. 
H 615. 26 Ga.App. 526. 

50 C.J. p 622 note 77. 

94. Ga.—Gray v. Joiner. 56 S.E. 
752. 127 Ga. 544. 

50 C.J. p 623 not^ 78. 

Validity of brlglnal prodeeding as 
affectlng right to sue for mali¬ 
cious prosecution see Malicious 
Prosecution §4 6-12. 

95. Ga-->-WilcQxan v. Eaultable 
Lofm Co., 172 S.K 68^. 48 G^App. 
. 260 ^ , 

96;i' Gku—WUcoxan v. Equltable 
Lioan Co.; supra. 

97. Ga.—Jacksonville Paper Co. v. 
Owen, 17 S.E.2d 76. 193 Ga. 23— 


Price V, Pidelity Trust Co.. 41 S.B. 
2d 614. 616. 74 Ga.App. 836. 

Pa.—Publix Drug Co. v. Breyer Ice 
Cream Co., 32 A.2d 418. 347 Pa. 346 
—Scheide v. Home Credit Co., 162 
A. 321, 107 PeuSuper. 204—Shlck 
V. Norrlstown-Penn Trust Co., 
Com.PL, 60 Montg.Co. 217. 

98. -Ga.—Jacksonville Paper Co. v. 
Owen, 17 S.B.2d 76, 193 Ga. 23— 
Price r. Pidellty Trust Co., 41, S.B. 
2d 614, 74 GaAoPPw 836. 

damages are recoverable for 
a malicious use of legal process 
where defendant'8 person or prop¬ 
erty is not seized apd he sustains 
no damsge as a resuit of institution 
of suit except such as necessarily, 
results in ali, suits prosecuted Ito ra- 
cover in; like pauses of action.'*— 
Jacksonville Paper Co. v. Owen, 1,7 
S.B.2d. 76, Ga. 23—Prico v. 

.{E^delity Trusft Co.. 41 S.E.2d 614, 616, 
'74 Ga.App. 836—Swaln v. American 
STirety Co, of New York, 171 S.B. 
217, 47 Ga.App, 601. 

Bxpenses held. not spedal damages 
,Attorney*s fe^a. expenses of trans- 
portatlon of witnesses to hearing, 
loss of time in preparatlon of case, 
reporter fees, 'cind fees of auditor 
were not recoverable as speci^ dam¬ 
ages.—Japksonvnie Paper Co. v. 
Owen, 17 S.E.2d 76, 193 23. 

99. Pa.—Timmey v. Bloom, 14 Pa 
Dist. & Co. 288. 

Im IT.S.—Gedrge v. .Leonard, D.CjS. 

C.. 71 P.Supp. 662.' 
Cal.-r-'t'ranchlna v. Arcinas, 178 P.2d 
65, 78 CalApp.2d fe22. 

N.C.—Eliis V. WeUons, 29 S.B.2d 
884, 224 N.C 269. 

60 C.J. p 612 note 9. 

**The abuse may he of clvll or 
criminal process,**—^Ellls v. Wellona, 
29 S.E.2d 884, 885, 224 N.C. 269. 

Aotioa for abuse of orimlnal proo- 
ess could be maintained.—George v. 
Leonard, D.C.S.C., 71 P.Supp. 662. 
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2. Ga—^Hughes ▼. Georgia Power 
Co., 15 S.B.2d -466, 469, 65 GaApp. 
163—^Ployd County Dairies v. 
Brooks, 6 S.E.2d 360, 61 GaApp. 
239. 

50 O.J. p 612 note 10. 

“There is no cause of action for 
malicious abuse of criminal, proc¬ 
ess.**—Dugas V. Darden, 16: S.E.2d 
901, 903, 66 GaApp. 394. 

*'Malicious abuse of legal process 
is where a plaintifli In a civil pro¬ 
ceeding wiUfully misapplles the 
process of a court in order to obtalh 
an object whlch such la pro6^ss is 
not Intended by' law to elfeot.**— 
Baldwin v. Bavis, 4 S.E.2d 468, 462, 
188 Ga 68^'—Slmpson v. 'Jolies, 186 
•S.®. 668, 182 Ga 544—Price v. Pi¬ 
dellty Trust Co., 41 S.B.2d 614, 74 
GaApp. 836—Dunlop Tire & Rubber 
Corporation y. Bowns, 3 S.B.2d 124, 
,126, 60 GaApp. 124—^Bfaswell v. 

Mason Hominers TirO Co., 193 SIR 
357, 56 GaApp. 598—^Davlson-fPaxon 
Coi V. WaJker. 166 S.B. 160, 46 Ga 
App. 896—^Atlanta Pinance Co. v. 
Cain, 167 S.B. 337. 42 GaApp. 819^ 
Roberts v. Willys-^yerland, Inc., 108 
S.B. 138, 27 GaApp. 304—^McBlreath 
V. Gross, 98 S.B. 190, 23 GaApp. 287. 

3. Pa—^Mayer v. Walter, 64 Pa 

283—Whelan v. Miller, 49 Pa 
Super. 91. ' 

4. Ga—Hughes v. Georgia Power 
Co., 15 S.E.2d 466. 65 GaApp. 103 
—^Floyd CoT^ty Dairies v. Brooks, 
6 S.E.2d 360, 61 GalApp. 239— 

lop Tire & Rubber Corporation v. 
Downs, 3 •S.E.2d 124, 126, 60 Oa 
App. 124. 

50 O-J. P 622 note 69. 

“Malicious use of legal process is 
,W.hore the plalntijCC in a clvll pre- 
c4edlng employs the courfs pirocess 
in order to exeeute the object wbich 
the law inteni^ for such a proOess 
to subserve, but ]!>roceeds malictous- 
ly and withput hrobable causa*^— 
B&ildwln v. Davls, '4 S.E.2d 458, 460, 
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§§ 121-122 


Abuse of process has been predicated on perver¬ 
siori of the process of civil^ or criminal® arrest, dis- 
possessory warrant,*^ search warrant,^ subpocna,® 
warrant of seizure,it> or writ of removal.ii A ma- 
licious institution of a proceeding to inquire into 
the sanity of another may also constitute abuse 

of process>2 

Wrongful attachment as a basis for liability is 
considered in Attachment §§ 503-565, wrongful 
distress, in Landlord and Tcnant § 715, wrongful 
execution, in Executions §§ 451-458, wrongful gar- 
nishment, in Garnishmcnt §§ 310-313, wrongful in- 
junction, in Injunctions §§ 278-^16, and wrongful 
sequestration, in the CJ.S. title Sequestration § 21, 
also 57 CJ. p 261 note 85-p 270 note 64, 

Writ of capias ad respondendum. An illcgal and 


improper use of a writ of capias ad respondendum 
does n6t invalidate the writ or the act of the court 
in issuing it, although plaintiff may be responsible 
to defendant for the improper use.^* 

§ 122. Persons Liable 

As a general rule all persons who knowingly partici¬ 
pate in an abuse of process are ilabie for the damages 
caused thereby. 

As a general rule, all persons who knowingly 
participate in an abuse of process are liable for 
damages caused thereby,as, for example, an 
agentis or attorncy, as discussed in Attorney and 
Client § 52 b, the officer exeeuting the process,!® 
or a person aiding, advising, or abetting the of¬ 
ficeres unlawful actsi*^ or subsequently ratifying 


188 Ga. 587—Slmpson v. Jones, 186 
an* 668, 182 Ga. 644—Prlce v. Fldel- 
Ity Trust Co., 41 S.B.2d 614, 74 Ga. 
App. 836—^Dunlop Tire & Rubber 
Corporation v. Downs, 3 S.R.2d 124, 
126, 60 Ga.App. 124—Wllcoxan V. 
Boiuitable Loan Co., 172 S.B. 682, 48 
Ga.App. 260—^Davlson-Paxon Co. v. 
Walker, 165 S.E. 160, 46 Ga.App. 896 
—Hallman v. Ozburn, 144 S.E. 844, 
88 Ga.APP. 614. 

Rroper and oidy reonedy for the 
**maUclous use*’ of criminal prooeos, 
valld on Its face and mallclously 
sued out without probable eause, is 
an action for mallcious arrest or 
malicious prosecution.—^Floyd Couh- 
ty Dalries v. Brboks, 6 S.E.2d 860, 
61 Ga.App. 289—Orist v. White, 80 
am 619, 14 Ga.App. 147. 

5. N.X—Ash V. Cohn, 194 A. 174, 
. 119 N.J.Law 64. 

60 C.J. p 618 note 87. 

Liability on bond or undertakinir see 

Arrest 09 86-46. 

Oonualttnexit for noiipay»ieii.t of sll- 
inoiiy 

The obtainlng by a wife and her 
attorneys of an order for cominit- 
ment of husband to jall for failure 
to pay alimony arrearage, and with- 
holding execution until the begin- 
ning of a hqliday week end when 
courts would be closed and husband 
would flnd it iznpossible to obtafn 
his release, constltuted actlonable 
”abuse of process" under guise of 
compelling payment of accrued ali¬ 
mony. Husband'B right of action in 
such case was not nidlifl^d by his 
obtalning release from prison sev- 
eral hours after the comxnltment, 
since the tort occurred when the 
order of commitment was exeeuted. 
—Rothbard v, Ringler, 77 N.Y.S.2d 
851. 

di nU.S.—George v. Leonard, CA.S. 

C., 169 P.2d 177. 

N.T.—^Lader v. Benkowltz, 66 N.T.S. 

2d 713, 188 Misc. 906. 


Arrest of fugitive froxn Jnstloe i 
The wlllfui and mallcious arrest! 
of another as a fugitive from Jus- 
tice, where the charge is known to 
be false, Is ground for an action for 
abuse of process.—Keller v. Butler, 
168 N.BL 510, 240 K.T. 249, 65 A.L.R. 
349. 

An arrest Is aot prlvUeged unless 
made for purpose of bringlng person 
arrested before a court, body, or 
oldcial, or otherwise securing admln- 
istration of law.—Hoppe v, Klapper- 
ich, 28 N.W.2d 780, 224 Hlnn. 224, 
178 A.L.R. 819. 

7. Ga.—^Defnall v. Schoen, 86 S4BL2d 
664, 78 Ga-App. 26. 

a. Ga, — Tm B. Price Mercantlle Co, 
V. Adams, 184 S.E. 29, 66 Ga.App. 
766—^Atlantic Coast Line R. Oo. v. 
Inablnette, 122 S.BI 902, 82 Ga. 
App. 246. 

Wrongful searoh or seizure see the 
C.jr.S. title Searohes and Seizures 
99 99-108, also 66 CX P 1264 note 
66-p 1260 note 11. 

9. N.T,—Hishaw v. Wadlelgh, 44 
N.T.S. 207, 16 ApPiDiv. 206, 4 N.T. 
AnnuCas, 170. 

60 C.J. p 618 note 96. 

10. N.B.—Blair v. Maxbass Securlty 
Bank, 176 N.W. 98, 44 N.D. 12. 

60 C.X P 618 note 86. 

11. lowa.—^Bradshaw v. BTrazier, 85 
N.W. 762, 113 lowa 679, 86 Am. 
S.R. 894, 66 L.R.A. 26$. 

50 C.X p 618 note 97. 

12. Pa.—Timmey v, Bloom, 14 Pa. 
Bist^kCo. 288, 22 Berks Cb. 812. 

13. Pa.—^Powell V. Perkins, 60 A. 
781, 211 Pa. 283. 

14. XT.'S.—Ingo V. Koch, aC-AKY.. 
127 F.2d 667. 

m.—Coplea V. Bybee, 8 NJB3.2d ,66, 
290 IU.APP. .117. 

Me.—Corpus Juris ouoted in Sallem 
V. Glovsky, 172 A 4, 6. 182 Me. 
402. 

60 C.X p 618 note 98. 
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16. Me.—^Lambert v. Breton, 144 A 
864, 127 Me. 510. 

llCere presenee of salesmon of com- 
pany procuring Issuance of seques- 
tration writ would not render hlm 
porsonally liable for ofilcers’ unlaw¬ 
ful acts in servlng writ.—Singer 
Sowing Mach. Co. v. Mendoza, Tox. 
Civ.App., 62 S.W.2d G56, modlfled on 
other grounds Mendossa v. Singer 
Sewing Mach. Co., 84 S.W.2d 715, 126 
Tex. 689. 

16. ni.-^oplea V. Bybee, 8 !Nr.E.2d 
65, 290 XU.APP. 117. 

Okl.—Ckttpus Juris oited ia Spencer 
V. Arnold, 4 P.2d 56, 58, 162 Okl. 
189. 

60 C.X p 619 note 2, 

Aa oSDlosr Is aot privileged to uso 
his Power' to arrest a person and 
koep him dn custody to foroe him to 
comply with demand not related tp 
acoomplishment of purpose for 
whlch he is in custody.-^Hoppe v. 
Klapperioh, 28 N.W.2d 780, 224 Hinn. 
224, 178 AL.R. 819. 

17. N.Y.—Treiber v. Mourlocourt, 
268 N.T.S. 206, 143 Mlsc. 741. 

Okl.—Oorpuh Juris dted ia Spencer 
V. Arnold, 4 P.2d 66, 68, 162 Okl. 

. 189. 

Tenn.—^Long v. Alford, 14 Tehn. 
lApp. 1. 

60 C.X p 619 note 3. 

Person direotiag offloer 

(1) In action for abuse of legal 
process, deputy sheritf who served 
attachment writ was agent of de- 
fendants who were personally pres- 
ent and dlrected his conduct.—Sa¬ 
llem V. Glovsky, 172 A 4, 182 Me. 
402. 

(2) Where attachlng offleer acted 
under express dlrection of credltof's 
attorney, creditor was liable in dam- 
ages for abuse of process.—^Bourlsk 
V. Derry Lumber Co., 166 A 382, 180 

^ Me; 876. 
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them.i* However, a plaintiff who does not dircct 
or participate in abuse of process by the ofScer, 
and does not ratify his acts, is not liable;!^ nor 
is he liable for unauthorized acts of his agent.^® 

Partidpafion without knowledge of the wrongful 
purpose will not render a person liable for abuse of 
process.2i 

§ 123. Defenses 

The absence of an essentiai element of the tort con- 
etltutes a defense to an action for abuse of process or 
for mallcious use of process. 

The absence of a necessary element of the tort 
may be interposed as a defense to the action for 
abuse of process ,22 as well as to the action of ma- 
licious use of process.23 Thus, good faith has been 
held a defense to an action for abuse of process.24 
However, advice of counsel has been held not to 
be a bar to such an action,25 although it may be 
shown in mitigation of damages.26 Probable cause 
alone, without proof of the absence of malice, is a 
defense to an action for malicious use of process.27 

An estoppel will prevent plaintiff from recover- 
ing for abuse of process.28 


§ 124. Actions 

a. Right of action 

b. Form of action 

c. When right of action accrues 

d. Pleading 

e. Evidence 

f. Trial 

g. Damages 

a. Bight of Action 

A right of action for abuse of process, or for ntalf- 
cfous use of process, exists in favor of the injured person. 

An abuse of process is a wtong which the courts 
will not permit,29 and have power to prevent, as 
discussed in Courts § 88. The law gives the per¬ 
son aggrieved by the wrongful act a cause of ac¬ 
tion against the offending person .®0 Such an ac¬ 
tion is an independent cause of action,®! as distin- 
guished from an action for malicious prosecution, 
discussed in Malicious Prosecution § 1 et seq, and 
from an action fbr false imprisonment, discussed 
in False Imprisonment § 1 et seq, and is expressly 
recognized at common law.®® 


18. Neb.—GUbert v. Kotlie, 184 N. 
W. 119, 106 Neb. 64*9. 

60 OJ. p 619 note 4. 

19. Ala.—Cllkos v. Liongr, 166 ©o. 
394, 231 Ala. 424. 

Me.—Corpus Jtiris guoted la Saliem 
V. GUovsky, 172 A. 4, 6, 132 Me. 
402. 

Tenn.—^Long v. Alford, 14 Tenn. 
App. 1. 

Vt.—Gross V. Gates, 194 A- 466, 109 
Vt 166. 

60 C.J. p 619 note 5. 

Private prosecutor was not liable 
for abuse of process because of fLve 
continuances of cfiminal prosecu¬ 
tion, allegedly procured at Instance 
of private prosecutor and extendingr 
over period of many months, where 
plaintiff had Invoked jurlsdiction of 
superior court -by appeallng from 
fine and costs imposed by nxunicipal 
coi|Lirt> since control of appeal, when 
docketed, passed to solicitor of dis- 
trict and judge presidlngr over su¬ 
perior court.—Abemethy v. Morri- 
son, 2 S.R2d 869, 216 N.C. 464. 

2a N.C.—Lamm v. Charles Stores 
Co., 169 S.E. 444, 201 N.C. 134, 77 
A.L.R. 923. 

81. N.T.--^Foy v. Barry, 84 N.T.S. 

386, 87 App.Dlv. 291. 

OAcer actincr lu good faith 
In making levy qt execution, offlcer 
ezercises.discretion and is not liable 
for abuse of process for acts per- 
formed in good faith, although mis- 
takenly and to prejudice of debtor. ^ 


—Clikos V. Iiong. 166 So. 394, 231 
Ala. 424. 

22. Ala.—Clikos V. Long, 166 So. 
394, 231 Ala. 424. 

Valldlty of Issuance of process not 
a defense see supra § 120 b (2) 
(c). 

23. Ga.—Callaway v. Janko, 106 S. 
E. 189, 26 GaApp. 327. 

24. Ala.—Corpus Jtirls quoted iu 
Clikos V. Long, 165 So. 394, 398, 
231 Ala. 424. 

Me.—Saliem v. Glovsky, 172 Au 4, 
132 Me. 402. 

N.T.—Solomon v. Baar, 5 N.T.S.2d 
753. 168 Misc. 439. afflrmed 7 N. 
Y.S.2d 1022, 265 App.Div. 849. 

50 C.J. p 616 note 63. 

25. Veu—^Mullins v. Sanders, 54 S.E. 
2d 116, 189 Va. 624. 

26. Va.—^Mullins v. Sanders, supra. 

27. Ga.—Callaway v. Janko, 106 S. 
E. 189, 26 GaApp. 827. 

28. Pa.—Sacchetti v. Sandt, 24 Pa. 
Dist. 1090, afflrmed 64 Pa.Super. 
311. 

60 C.J. p 620 note 20. 

29. N.C.—Carpenter v. Hanes, 83 S. 
E. 677, 167 N.C. 651. 

60 C.J. p 619 note 7. 

“Power conferred by legal process 
may not be abused or exercised with 
unreasonable indignity or oppressive 
hardship to another.”—^Bllis v. Wel- 
lons, 29 SJE.2d 884, 885, 224 N.C. 269. 

30. U.S.—George v. Leonard, D.C.S. 
a, 71 F.Supp. 662. 
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Cal.—Tranchlna v. Arcinas, 178 P.2d 
66, 78 C^.App.2d 622. 

Ga.—^I>efnall v. Schoen, 36 S.E.2d 
664, 78 Ga.App. 26. 

Mass.—^Lorusso v. Bloom, 71 N.E.2d 
218, 821 Mass. 9. 

Mo.—^Thompson v. Farmers’ Ex- 
change Bank, 62 S.W.2d 803, 833 
Mo. 437. 

N.T.—Rothbard v. Ringler, 77 N.T, 
S.2d 361. 

N.C.—^Melton v. Hickmau, 36 S.E.2d 
276, 226 N.C. 700. 

Tex-—Peerless Oll & Gas Co. v. Teas, 
Civ.App., 138 S.W.2d 637, afflrmed 
168 S.W.2d 768, 138 Tex. 801—Rob- 
ert & St. John Motor Co. v. Bum- 
pass, Civ.App., 65 S.W.2d 399. 

60 C.J. p 619 note 9. 

At law 

Damages for unjustly obtalning 
judgment against plaintlffs in court 
of foreign country, if recoverable, 
are recoverable at law.—^Harrison v. 
Triplex Gold Mines, C.C.AuMass., 38 ‘ 
F.2d 667. 

Offlcer of Corporation could not sue 
in his own name for abuse of process 
resulting in damage to the Corpora¬ 
tion.—Andre w v. George Muse Cloth- 
ing Co., 161 S.E. 296, 44 Ga.App. 291. 

31. U.S.—George v. Leonard, D.C.S. 
C., 71 F.Supp. 662. 

32. U.S.—George v. Leonard, supra. 
N.J.—Ash V. Cohn, 194 A. 174, 119 N. 

J.Law 54. 

“One who uses legal process te 
compel a person to do some collat- 
eral act not within the scope of the 
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§ 124 


Malidous use of process gives the injured per- 
son a right of action for damages,*^ although it 
has been said that such actious are not favored by 
the courts.®* 

b. Form of Action 

Except where the matter has been otherwlse regu- 
lated by statute, the preper form of action to bring for 
an abuse of process Is ordinarlly case or trespass. 

Except where the matter has been otherwise 
regulated by statute, the proper form of action to 
bring for an abuse of process is ordinarily case35 
or trespass.36 Case, and not trespass, is the prop¬ 
er remedy for an injury cffected by regular proc¬ 
ess of a court of competent jurisdiction or acts 
donC 'under color of such authority,^^ although the 
process may have been fraudulently or maliciously 
procured,38 or may bc irregular or voidable by rca- 
son of facts not appearing on the face of the proc¬ 
ess or procceding;^® but trespass, and not case, 
is the proper remedy where the process or procccd- 
ing is void or irregular on its face,^® or where it 
has been annulled or set aside for irregiilarity,^! 
or where process against onc person is Icvied on 
the goods of another*^^ Where the procccding 
subsequcntly set aside for irregularity was in full 
force and cffcct at the time the action for the in¬ 


jury was brought, case and not trespass is the 
proper remedy and this is also true where the 
process was abated for another action pcndiiig.^^ 
Tlie trespass may be waived and an action. on the 
case brought if the issuance of the process was ma- 
licious.'*® In particular instances the proper rem¬ 
edy has been held to be casc^^ or to be trespass.^^ 

c. When Right of Action Aocnies 

The cause of action for abuse of process Is complete 
as soon as the acts complalned of are committed. The 
remedy for a malicious use of process, however, Is not 
available untll the termination of the original proceedings. 

Sincc it necd not be shown that the suit in which 
the process was abused has terminated, as discussed 
supra § 120 b (2) (e), the cause of action for an 
abuse of process is complete as soon as the acts 
complaincd of are committed.^8 However, it has 
been held that where the parties are adversarios 
in pending and itndccidcd litigation, a termination 
of such litigation is required before suit for ma- 
licioits abuse of process may bc instituted and 
tried.-^® It has also been held that before a cause 
of action in the nature of a countcrclaim can ac¬ 
ente for abuse of process, the original action must 
have terminated or the process must have been 
who-lly annulle<1.50 


procefiMS or for th« purpo«e of oppros- 
sion or annoyance Is llablo in dam- 
agres in a common law action for 
abuse of procesa/'—Melton v. Rlclc- 
manp 36 S.H.Sd 276, 278, 22B N.O. 700. 

33^ Ga.—^Baldwln v. Davis, 4 S.M.2d 
468, 188 Ga. 687—Woodloy v. Cok- 
er, 46 S.E). 89, 119 Ga. 226. 

60 CJ*. P 623 note 79. 

**Inxproper use or issuance of proc¬ 
ess is actlonable.'*—Brookloy v. Ivos, 
278 N.T.S, 147, 149, 243 App.DiV. 487. 
zn whoxn rlfflxt of aotlon lies 

(1) Husband's potltlon for mall- 
olous use of procQss in foreclosing 
aUegred biU of sale showed no ri^fht 
of action in husband, where allcK- 
ingr that property foreclosed be- 
longred to wife.—^Wllcoxan v. IOquI- 
table Loan Co., 172 S.B. 682, 48 Ga. 
App. 260. 

(2) Allegrations of husband's petl- 
tlon for malicious use of process In 
foreclosing aUeg’6d bili of sale slg'nod 
by both husband and wife, apparent- 
ly as princlpals and owners, that 
husband had been dischargrod in 
bankruptcy showed no right of ac¬ 
tion in husband.—^Wllcoxan v. Bqui- 
table Loan Co., supra. 

34. Ga.—^Hallman v. Ozburn, 144 S. 
E. 344, 88 Ga.App. 514. 

35. Mich.—Marlatte v. Weickgen- 
ant, 110 N.W. 1061, 147 Mich. 266. 

60 C.J. p 620 note IL 


33« Pa.—TJmmoy v. Bloom, 14 Pa. 

Dlst. & Oo. 288. 

60 C.J. p 620 noto 12. 

37. U.S,—Wmith V. Miles, Super. 

Ark., 22 F.(2as.No.l3,079a, 1 

Hempst, 34. 

1 (3.J. p 1002 noto 2—11 C,J. P 6 note 
44. 

38. Conn.—Cannon v. Slpplos, 39 
•Conn. BOB. 

1 C.J. P 1002 noto 3—11 O.J. P 6 note 

44. 

39. Ark.—Dixon v. Watklns, 9 Ark. 
139. 

1 C.J. P 1002 note 4, 

40. Pa.—Balrd v. Houscholder, 82 
Pa. 168. 

1 C.J. p 1002 note 6—11 C.J. p 6 note 

45. 

41. S.C.—Cooper v, Halbort, 27 S.C. 
L. 419. 

I C.J. p 1002 note 6. 

42. Ky,—Wlcklilfe v. Sanders, 6 T. 
B.Mon. 296. 

43. S.C.—^Fripp V. Martin, 28 S.C.L. 
23$. 

44. Mass.—^Hayden v. Shedd, 11 
Mass. 600. 

45 ^ Ky.—Hays v. Tounglove, 7 B. 
Mon. 646. 

II C.J. P 6 note 46. 

46. Conn.—Swlft v. Chamberlain, 3 
Conn. 637. 

1 C.J. P 1002 note 8. 

.1199 


47. N.T.—Vail V. Lewls, 4 Johns. 

460, 4 Am.D. 300. 

1 C.J. p 1002 note 9. 

4a Kan.—Corpus Juris dted In. 
• Llttle V. Sowers, 204 P.2d 606, 608, 
167 Kan. 72. 

60 C.J. p 620 note 15. 

Beparture ITom texms of warraat 
In dotormlnlng' Hability for abuse 
of process, froxn moment when thore 
was a departure from terms of bench 
warrant, plalntifTs arrest became 
unlawful aside from any improper 
intent or purpose on part of defend- 
ants.—^Ingo v. Koch, C,C.A.N.T., 127 
P.2d 667. 

49. N.T.—^Prledman v. Roseth Corp., 
74 N.T.S.2d 733, 190 MlSc. 742, 
modlfled on othor grounds 76 N.T. 
S.2d 615, 273 App.Div. 766. 

60. U.S.—^Bach V. Quigan, D.C.N.T., 
6 P.II.D. 84. 

Mlnn.—Blue Earth Valley Tei. Co. v. 
Commonwealth Utilities Co., 167 
N.W. 664, 140 Mlnn. 198. 

Beasoa for rule 

The orderly conduot of thls liti¬ 
gation requires that plalntiifs action 
be tried first. If that action falis, 
a deterzninatlon can then.be sought 
in an action for abuse of process.— 
Frledman v. Roseth Corp., 74. N.Y.S. 
2d 733, 190 Misc. 742, modlfled on 
other grounds 76 N.T.S.2d 516, 278 
App.Hv. 765, 
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The 'remedy of- malicious use of process is not 
available until after the termination of the original 
actioii.61 

d. Pleadinff 

In order to be sufficient, the pleadings of plalntiff 
In an action for abuse of process or for malicious use 
of process must allege facts dlscloslng ali the essentlal 
elements of the cause of action. 

In accordance with the general rules of pleading- 
in civil action s, facts disclosing ali the essential 
elements of the cause of action for abuse of proc¬ 
ess shoidd be sufficiently alleged in plaintifFs dec- 
laration, complaint, or petition.^^ Thus, plaintiff 


should allege not only an actual use' of the proc- 

ess,53 |)ut its willful use, unlawfully,®^ for a 

wrongful purpose,®® and that damage to plaintiff 
resulted therefrom.57 Facts, rather than conclu- 
sions, must be stated,®* but an allegation of facts 
from which a willful abuse^^ and wrongful pur- 
pose^o may reasonably be inferred is sufficient with- 
out specific allegation of these elements. 

It is not necessary to allege that the process was 
maliciously sued out,®! but it may be necessary to 
allege that the process, after it had been sued out, 
was. maliciously abused.®^ 

Plaintiff need not allege a want of probable cause 


51. * Ga.—^Beatus ▼. Darling Stores 
Oorp., 33 S.R2d 37. 72 Ga.App. 84. 

Suit hdld prematiirely iastliiited 
RO.—Pearson v. 0*Connor, D.C., 8 F. 
R.D. 432. 

52. U.S.—Gonsouland v. Rosomano. 
La.. 176 P. 481. 100 CC-A. 97. 

50 O.J. p €20 notes 23-26. 

l>emaiLd for damares not properly 
allowable for abuse of process did 
not render complaint Insufficient. 
where complaint showed some recov- 
erable damaere.—^Bartolotta v. Hecht 
Co., 67 N-.T.S.2d 803, 189 Mlsc. 66. 
Knowledffe 

In action for abuse of process, 
complaint was held insufficient to 
state cause of action aerainst attach- 
ment plaintiff for levy on property 
in excess of amount of debt, in ab- 
sence of averment that officer knew 
value of property attached or that 
attachment plaintiff partlcipated in 
levy.—Cllkos v. Jjong, 165 So. 394, 
231 Ala 424. 

JUleffations held sidlLoien.t 
D.C,—^Davls V. Boyle Bros., Mun. 
App., 73 A.2d 517. 

Ga—^Defnall v. Schoen, 85 S.R.2d 
664, 73 GaA.pp. 25—^Braswell v. 
Mason Rominers Tire Co., 193 S. 
B. 367, 56 GaApp. 693—City of 
Columbus V. Webster, 180 S.E. 612, 
51 GaApp. 270. 

N.T.—Bartolotta v. Hecht Co.. 67 N. 
T.S.2d 803, 189 Mlsc. 65—Lader v. 
Benkowita, 66 N.Y.S.2d 713, 188 
Misa .906. 

50 C.X p 620 note 22 [aj. 

AUeffatiOBS held Insnlllolent 
Conn.—Shaeffer v. O. BZ. Tool Co., 
148 A. 380, 110 Conn. 628. 

B.C.—Pearson v. 0'Connor, B.C., 8 
F.R.D. 432. 

Ga—Simpson v. Jones, 186 S.B. 558, 
182 Ga 644—Brown v. Smlth. 165 
SJSL 243, 176 Ga 470-^Carl v. 
Btoabury. 21 S.B.2d 302, 67 Ga 
App. 830—Dugas v. Darden, 16 S. 
B.2d 901, 65 OaAupp. 394—Galnes 
V. Firkle, 199 S,B. 817, 68 GaApp- 
546—Sherrod v. Bta.verty Pumiture 
Co.. 179 S.m 164. 50 GaApp. 649 


—Cole V. Rogers. Ina, 167 S.H. 781, 
46 GaApp. 450—Schroeder v. Ben- 
nett. 159 S.B. 121. 43 GaApp. 389 
—Wllk V. Bennett. 164 S.B. 664. 41 
GaApp. 709. 

111.—^Ligitsos V. Pinerman, 67 N.B.2d 
610, 829 IlLApp. 241—Dean v. 
Rirkland, 23 3Sr.B.2d 180, 301 IU. 
App. 496. 

Ind.—Brown v. Robertson, App., 92 
2Sr.B.2d 856. 

Mass.—Gabriel v. Borowy, 85 N.B.2d 
435, 324 Mass. 231—Jacobs v. 
Mann, 15 N.B.2d 482, 300 Mass. 
258—Jacoby v. Spector, 198 N.B. 
157, 292 Mass. 366. 

Mo.—^Thompson v. Parmers’ Bx- 
change Bank, 62 S.W.2d 803, 333 
Mo. 437. 

N.T.—Hauser v. Bartow, 7 N.B.2d 
268, 273 N.T. 870—Miller v. Stern, 
27 N-.T.S.2d 874, 262 App.Div. 6— 
. Serxner v. Blgart, 94 N.Y.S.2d 731, 
196 Misa 1053—Geller v. Davls, 81 
K.Y.S.2d 332—Rubinstein v. Ru- 
blnstein, 36 N.Y.S,2d 926—^Mormon 

V. Baran. 85 K.Y.S.2d 906. 

N.C.—^Melton v. Rickman, 36 S.B.2d 
276, 226 M.C, 700, 162 A.L..R. 793. 
Fa—Shlck v. Norrlstown-Penn 
Trust Co., Com.Pl., 60 Montg.Co. 
217. 

50 C.J. p 620 note 22 [b]. 

Complaint held good agalnat demur- 
rer 

Minn.—^Hoppe v. Elapperlch, 23 M. 

W, 2d 780, 224 Mina 224, 173 A.L. 

R, 819, 

NZC.—Cox V. Jenklns, 194 S.B. 119, 
212 N.C. 667. 

Demiirrer to oonntexolalm held 
properly sustained.—Cody v. Hovey, 
5 S.B.2d 165, 216 N.C. 391. 

68- N.Y.—Silverman v. UPA East- 
ern Div. Dlstributlon, Ina, 886 N. 
Y.S. 18, 185 Misa 814. 

60 CJ. p 620 note 23. 

64. Ga—Dugas v. Darden, 16 S.B.2d 
901, 66 GaApp. 894—McAfee v. 
Haverty Loan & Savings Co., 179 

S. E. 419, 51 GaApp. 15. 

60 '0.1. p 620 note 24. 

66. Ga—^Dugas v. Darden, 15 S.B.2d 

1200 


901, 65 GaApp. 394—^McAfee v. 
Haverty Loan & Savings Co., 179 
S.B. 419, 51 GaApp. 15—American 
Wholesale Corporation v. Rahn, 
156 S.B. 324, 42 GaApp. 411—WU- 
liams V. Adelman, 153 S-^ 224, 41 
‘Ga.App. 424. 

50 C.J. p 620 note 25. 

Complaint is dexnnrrable if it falis 
to dlsclose Improper use.—^Beatus v. 
Darling Stores Corp., 33 S.B.2d 37, 
72 GaApp. 84—50 C.J. p 620 note 25 
[b]. 

56. Ga—Bilis V. Millen Hotel Co., 
14 S.B.2d 565, 192 Ga 66—Cari v. 
Hansbury, 21 S.B.2d 302, 67 Ga 
App. 830—^Dugas v. Darden, 16 S. 
B.2d 801, 65 GaApp, 394—^Dunlop 
Tire & Rubber Corporation v. 
Downs. 8 S.B.2d 124, 60 GaApp. 
124—^McAfee v. Haverty Loan & 
Savings Co., 179 S.B. 419, 51 Ga 
App. 16. 

Ind.—Brown v. Robertson, App., 92 
N.B.2d 866. 

N.Y.—McClerg v. Vielee, 102 N.Y.S. 
46, 116 App.Div. 731—Deif v. Ja¬ 
cobs, 61 N.Y.S*2d 207—Mormon v. 
Baran, 36 N.Y.S.2d 906—Hubbard 
V. Banker, 24 N.T.S.2d 289, af- 
flrmed 23 N.Y.S.2d 198, 260 App. 
Dlv. 901. 

57. Ga—Andrew v. George Muse 
Clothlng Co., 161 S.B. 296, 44 Ga 
App. 291. 

58. Ga—Atlanta Pinance Co. v. 
Cain, 157 SJE3. 337, 42 GaApp. 819. 

59. N.Y.—Poy V. Baxry, 84 N.Y.S. 
335, 87 App.Div. 291, 294. 

60. N.Y.—^Poy V. Barry, supra 
50 C.J. P 620 note 27. 

61. Va—Glidewell v. Murray-Lacy, 
98 S.E. 666, 124 Va 663, 4 A.L.R. 
225. 

62. Va—Glidewell v. Murray-Liacy, 
supra 

60 C.J. p 620 note 30. 

ITse of Word ^^malldons” hdd nn» 
necessary 

Ala—Cllkos V. Long, 166 So. 394, 
231 Ala 424. 
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for the issuance of the process,®* or for the in- 
stitution of the procecdings in which the process 
was employed®^ or termination of such proceed- 
ings,^5 or termination of the process employed.®® 

The addition to a count in a complaint stating a 
cause of action for abuse of process, of allcgations 
suitable to another action, will not necessarily make 
the count bad.®*^ 

Malicious use of process. Plaintiff in an action 
for malicious use of process should allege facts dis- 
closing the essential elements of the wrong,®8 such 
as malicc,®® want of probablc cause, and a favor- 


able termination of the proceedings in which the 
process was maliciously usedJ^ Plaintiff must set 
forth the facts from which the elements appear, 
and not merely state conclusions.'^^ 

e. Evidence 

The general rules of evidence In civii caeee apply 
In an action for abuse of process or for malicious use of 
process. 

The general rules of evidence in civii cases gov- 
ern as to the admissi'bility'^3 and weight and suffi- 
ciency*^^ of evidence in actions for abuse of proc¬ 
ess. 


63. Pa.—Fenton Storagre Co. v. 
Peinstein, 196 A. 176, 129 Pa.Super. 
125. 

50 C.J. P 620 note 81. 

64. N.Y.—McMullen v. Mlchlgran 
Home Furnishinff Corp., 230 N.Y.S. 
608, 182 MIbc. 838, aillrmed 282 N. 
T.S. 124, 183 MJflC. 320. 

60 C.J. p 620 note 32. 

65. Ga.—^Defnall v. Schoon. 86 S,S3. 
2d 664, 73 Ga.App. 26—Dugfas v. 
Darden, 16 S.m2d 901, 66 Ga.App. 
394. 

3Sr.J.— Ash V. Colxn, 194 A. 174, 119 
N.J.Law 64. 

Va.—Mullins v. Sandern, 54 S.£l.2d 
116, 189 Va. 624. 

60 O.J. p 620 note 33. , 

66. Njr,—Ash V. Cohn, 194 A. 174, 
119 N.J.Law 64. 

60 C.J. P 621 note 34. 

67. Colo.—Coulter v. Coulter, 214 P. 
400, 78 Colo, 144. 

60 aj. p 621 note 36. 

68. Ga.—^Floyd County Lairies v. 
Brooks, 6 S,F,2d 860, 61 Ga,App, 
239—Johns v, Gibson, 4 S.X3.2d 480, 
60 Ga.App. 686. 

£11.—Coplea v. Bybee, 8 K.S12d 6^, 
290 I11.APP. 117. 

50 C.J. P 628 note 81. 

Xsinie, In suit for malicious use of 
legral process by Institution of bank- 
ruptey proceedinjrs agalnst plaintiff, 
is whether defendant actod mall- 
clously and without probable cause. 
—Odom V. Attaway, 162 S.B, 148, 41 
Ga.App. 61.. 

PleadlAffs held snttoieat 

Ga.—Gaines v. Pirkle, 199 S.F. 817, 
68 Ga.App. 646—^Underwood Blllott 
Flsher Co. v. Fvans, 186 S.B. 868, 
63 Ga,App. 673—^Mumford v. Sears, 
Boebuck 6b Co., 162 S.F. 661, 44 Ga, 
App. 628. 

PleadlnflTs held Insuflloleat 
Ga.—Walker v. Maxwell, 46 S.BJ.2d 
'923, 208 Ga. 898—Sberrbd v. Hav- 
erty Fumiture Co., 179 S.Sl 164, 
60 Ga.App. 649—Jpnes v. Fleas, 166 
S.E. 444, 46 Ga.App. 84. 

N.Y.—Serxner v. Blgrart 94 N.T.S. 

2d 731, 196 Mlsc. 1063. 

Pa.—Shlck v, Norrlstown-Penn 

72 C. J.S.—76 


Trust Oo., Com.PL, 60 Montg.Co. 
217, 

69. Ga-—^Dugas v. Darden, 16 S.F.2d 
901, 66 Ga.App. 304—Williams v. 
Adelman, 163 S.F. 224, 41 Ga.App. 
424. 

Pa,—^Morphy v. Shlpley, 41 A.2d 671, 
361 Pa. 426—Publlx Drug Co. v. 
Breyor Ico Croam Co., 32 A.2d 413, 
347 Pa. 84G—Schelde v. Home 
Crodlt Co., 162 A, 821. 107 Pa.Su- 
per. 204. 

50 C.J. p 623 note 82. 

70. Ga.—^Dugas v. Darden, 16 S.E. 
2d 901, 66 Ga.App. 394—Williams 
V. Adelman, 153 S.E. 224, 41 Ga. 
App. 424. 

111.—Bojarskl v. Ballard, 41 N.E.2d 
326. 314 I11.APP. 380. 

Pa,—Morphy v. Shlpley, 41 A,2d 671, 
861 Pa. 426—I>ubU* Drug Co. v. 
Breyer Ice Croam Co., 32 A.2d 413, 
347 Pa. 846—Schelde v. Home 
Credit Co., 162 A. 821, 107 Pa.Su¬ 
per, 204. 

60 C.J. P 628 note 88. 

71. Ga,—Sparrow v. Weld, 169 S.E. 
487, 177 Ga. 184, conformed to 170 
S.E. 801, 47 Ga.App. 264—^Defnall 
V. Seboen, SiS S.S).2d E64, 78 Oa. 
App. 25—^Dugae y. Darden, 16 S. 
E.2d 901, 66 Ga.App. 894—Sherrod 
V, Haverty Furnlture Oo., 179 S.B. 
164, 60 Ga.App. 649—^Fowell v. E. 
Tris Napier Oo., 178 S.E. 761, 60 
Ga.App. 660. 

III.—^Bojarskl v. Ballard, 41 N.E.2d 
826, 314 IlLApp. 880. 

N.J.—Ash V. Cohn, 194 A. 174, 119 
NJ.Law 64. 

Pa.—^Kendalorskl v. Home Credit Co., 
162 A 824, 107 Pa.Super. 218. 

60 C:J. p 623 note 84. 

Demurxable defeot 
A petitlon In an aotlon for mali¬ 
cious use of process was demurrable 
where It dld not aver that the ac¬ 
tion on which the process was is- 
sued had termlnated in favor of de¬ 
fendant thereln.—^Beatus v. Darllng 
Stores Corp., 88 S.E.2d 87, 72 Ga.App, 
84—Dunlop Tire & Rubber Corpora¬ 
tion V. Downs, 3 S.E.2d 124, 126, 60 
Ga.App. 124—^Dyer v. Fromshon, 166 
SJE. 880, 42 Ga.App. 174—^Davls v. 
Hali, 98 S.B. 26, 20 GaApp. 298. 

120 . 1 , 


AUegatloa of false avennent 

On petitlon for malicious use of 
bail trover process, allegatlon that 
defendant made false averment in 
-afddavlt for bail trover dld not sup- 
ply ei ement of favorablo termina¬ 
tion. Such allegatlon went merely 
to want of probable causo.—Sherrod 
V. Haverty Fumiture Co., 179 S.E. 
164, 60 Ga.App. 549. 

72. Ga.—Johns v. Glbson, 4 S.B.2d 
480, 60 Ga.App. 586—Corpus Juris 
guoted iB. Wilcoxan v. l^Squitable 
Loan Co., 172 S.E. 682, 683, 48 Ga. 
App. 260. 

'Tt Is not sufficient for the pleader 
to merely set forth his conclusions 
In the language of the statute, but 
such facts must be avorred and 
shown as will enable the court to 
say that, upon the proof of such 
facts, the jury would be authorlzed 
to flnd that the former suit was In- 
stituted maliciously and without 
probable oause, or that from such 
lack of probable cause they would 
be authorlzed to infer malice.^-^Wil- 
coxan V, Eauitable Loan Co., 172 S. 
E. 682, 688, 48 Ga.App. 260—Hall- 
man v. Ozbum^ 144 S.E. 344, 846, 88 
Ga^App. 61A 

73« Conn.—McGann v. Allen, 184 A^ 
810,106 Conn. 177. 

60 C.J. p 621 note 38. 

Bvldeaoe held admisslble 
Ala,-^likos V. Long, 166 Sb. 894, 
281 Ala. 424. 

Ga.—^L. B. Price Mercantlle Co. v. 
Adams. 194 S.E. 29, 66 GaApp. 
766. 

Neb.—Schreiner v. Hutter, 177 N.W. 
826, 104 Neb. 689. 

Tex.—Peerless Oll & Gas Co. v. Teas. 

I Civ.App., 188 S.W.2d 687, affirmed 
158 S.W.2d 758, 188 Tex. 801. 

74. Soss of time 

Testlmony as to losa of time in 
seeking a new place to live before 
as well as after Service of wrlt of 
possesslon obtained by abuse of 
process was ilnsufficient to reciulfe 
allowance of damages in such re- 
bpect where there was no segregar 
tlon of the loss bf time after the 
Service of such writ,—^BUle V. Man- 
nlng, 210 P.2d 264, 94 Cal.APP.2d 142. 
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Malicious use of process. Plaintiff in an action 
for the malicious use of process has the burden of 
proving the essential elements of the tort alleged, 
such as malice and want o£ probable cause,'^^ and 
termination of the original proceedings favorably 
to himJ® Failure of plaintiff in the original pro¬ 
ceedings does not of itself raise a presumption that 
sudi suit was instituted maliciously^^ or without 
probable cause;'^^ nor is malice or want of probable 
cause proved by such termination,^ 9 although such 
fact is generally suflScient to indicate where the 
prejwMiderance of the evidence lies. 80 

The usual rules with respect to sufficiency of 


evidence apply in actions for malicious use of proc¬ 
ess,8i and proof of malice and want of probable 
cause may be founded on circumstantial evidence.82 

f. Trial 

In an action for abuse of process or for malicious 
use of process, questions of fact should be submitted 
to the Jury under proper instructions from the court. 

In actions for the abuse of process, questions of 
fact, such as the unlawful use of process,88 or de^ 
fendanfs liability for such abuse,®^ the amount of 
damages to be awarded,85 and, where allowable, 
whether plaintiff should be awarded exemplary 
damages,88 should be submitted to the jury under 


SIokBSss 

Bvidence that tenants became 
nervous and sidt because of wrong- 
ful evictlon obtalned by abuse of 
process wa^ Insufflcient to require 
Judsrment for such damagres 'where 
unsupported by medical testlmony. 
—^Bille V. Mannlngr, supra. 

Evidence held sufficient 

(1) In greneral. 

Cal.—-Peterson v. Wllson, 199 P.2d 
767, 88 Cal.App.2d 617-;—^Tranchina 

V. Arcinas, 178 P.2d 65, 78 CaLApp. 
2d 522. 

N.a—Miis V. WeUons, 29 S.E3.2d 884, 
224 N.C 269. 

50 C.J. P 621 note 40 [a]. 

(2) To establish abuse of process. 
—Spencer v. Amold, 4 P.2d 55, 162 
OkL 189—60 C.J. p 621 note 40 [a] 
( 1 ). 

(3) To Show that defendants had 
actual intent to make improper use 
of attachment wrlt.—Saliem v. 
Glovsky, 172 A. 4, 182 Me. 402. 

(4) To sustain findingr of malice.— 
Adelman v. Kosenbaum, 3 A.2d 15, 
133 Pa.Super. 386. 

(5) To sustain award of punitive 
damages.—Adelman v. Rosenbaumy 
supra. 

Evidence held Insuffident 

(1) In generaL—^Italian Star Line 
V. U. S. Shipplng Board Bmergency 
Meet Corporation, D.C.N.Y., 41 P.2d 
382, afflrmed. C.C.A., 63 F.2d 359, 80 

A. L.R. 676—60 C.J. P 621 'note 40 [b]. 

(2) To Show abuse of process. 

TJ.S.—^Itallan Star Line v. IT. S. Ship- 

ping Board Bmergency Pleet Cor¬ 
poration, supra 

Neb.—^Vybiral v. Schildhauer, 265 N. 

W. 241. 130 Neb. 433. 

(3) To Show malice.—Sokolowske 
V. Wilson. 236 N.W. 80, 211 lowa 
1112 . 

(4) To establish liability of pri¬ 
vate prosecutor for abuse of proc¬ 
ess.—^Abernethy v. Morrison, 2 S. 

B. 2d 369, 215 N.C. 454. 

(5) To authorize reoovery of dam- 
agbs lor abuse of procesa—^Personal 


Plnance Co. of New York v. Gross, 9 
N.Y.S.2d 801, 170 Misc. 166. 

75. Ga—Smith v. C. I. T. Corpora¬ 
tion, 26 S.B.2d 146, 69 GaApp. 516. 
Pa.—^Morphy v. Shipley, 41 A.2d 671, 
351 Pa 426—Publix Drug Co. v. 
Breyer Ice Cream Co., 32 A.2d 413, 
347 Pa 346—Johnson v. Land Title 
Bank & Trust Co., 198 A 23, 329 
Pa 241—Schelde v. Home Credit 
Co., 162 A. 321, 107 PaSuper. 204. 
76- Ga.—Smith v. C. I. T. Corpora¬ 
tion, 26 S.B.2d 146, 69 GaApp. 616. 
Pa—^Johnson v. Land Title Bank & 
Trust Co., 198 A. 23, 329 Pa 241— 
Kendzierski v. Home Credit Co., 
162 A ' 324, 107 PaSuper. 218. 

77. Ga—Jrohns v. Gibson. 4 S.B.2d 
480, 60 GaApp. 585. 

50 C.J. p 623 note 86. 

78. Ga—Johns^y. Gibson, supra 
50 C.J. p 628 note 87. 

79. Pa—Johnson v. Land Title 
Bank & Trust Co., 198 A 23, 329 
Pa 241. 

Reason for xule 

It is not the pollcy of the law to 
give rise to a cause of action based 
on malicious use of legal process 
merely because plaintiff in the litiga- 
tion complalned of lost his case.— 
Johns V. Gibson, 4 S.'B.2d 480, 60 Ga. 
App. 685—Hallman v. Ozburn, 144 S. 
B. 344, 38 GaApp. 514. 

80. Ga—Johns v. Gibson, 4 S.B.2d 
480, 60 GaApp. 585—^ilallman v. 
Ozburn, 144 S.B. 344, 38 GaApp. 
614. 

81. Ga.—^Ehrlich v. Savannah Bxch. 
Bank, 134 S.B. 809, 35 GaApp. 790. 

50 C.J. p 623 note 89. 

82. Pa—Johnson v, Land Title 
Bank & Trust Co., 198 A 23, 329 
Pa 241. 

83. <3-a— 1j. b. Price Mercantile Co. ^ 
V. Adams, 194 S-B. 29, 56 GaApp. 
766. 

Minn.—^Hoppe v. Klapperlch, 28 N.W. 
2d 780, 224 Minn. 224, 173 AL.R. 
819. 

N.C.—^Ledford v. Smith, 193 S.E. 722, 
212 N.C. 447. 

Tex.—^Peerless Oil & Gas Co. v. Teas, 
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Civ.App., 138 S.W.2d 637, afflrmed 
158 S.W.2d 758, 138 Tex. 301. 

50 C.J. p 621 note 42. 

Evidence held sufficient to take 
case or issue to jury. 

U.S.—George v. Leonard, C.AS.C., 
169 F.2d 177. 

N.C.—^Abernethy v. Burns, 188 S.B. 

97, 210 N.C. 636. 

50 C.J. p 621 note 40 [a]. 

Evidence held Insuffident to take 
case to Jury.—^Martin v. Reidsville 
Motor Co., 161 S.B. 77, 201 N.C. 641. 

84. Tex.—Peerless Oil & Gas Co. v. 
Teas, ClvApp., 138 S.W.2d 637, af- 
firmed 168 S.W.2d 758, 138 Tex. 
301. 

50 C.J. p 621 note 43. 

Fartldpatlon of defendants 
U.S.—Ingo v. Koch, C.C.AN.Y., 127 
P.2d 667. 

Evidence held to present questlon 
for Jury 

U.S.—George v. Leonard, D.C.S.C., 71 
F.Supp. 662. 

N.C.—Bilis V. Wellons, 29 S.B.2d 884, 
224 N.C. 269—Smith v. Somers, 196 
S.E. 382, 213 N.C. 209. 

Va—^Mullins v. Sanders, 54 S.B.2d 
116, 189 Va 624. 

85. Questlon of vnlne of use of car 
as alement of damage for abuse of 
process was held for jury.—Sokolow¬ 
ske V. Wilson, 235 N.W. 80, 211 lowa 
1112 . 

Cansatlon of damage 

Whether damage to automobile 
was traceable to use of car while in 
hands of offlcer, warranting recov- 
ery as damage for abuse of process 
was held for jury.—Sokolowske v. 
Wilson, supra 

86. Tex.—^Peerless Oil & Gas -Co. v. 
Teas, Civ.App., 138 S.W.2d 637, af¬ 
flrmed 168 S.W.2d 768, 138 Tex. 
301. 

Evidence In respect of malice was 
held insufflcient to warrant submit- 
tlng Questlon of exemplary damages 
for abuse of process.—Sokolowske v. 
Wilson, 2'36 N.W. 80, 211 lowa 1112. 
Evidence held sufficient 
To warrant submlsslon of questlon 
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proper instructions from thc cotirt.^? A dismissal^* 
or nonsuit^® or a dircction of verdict for defend¬ 
ant^® is propcrly granted where the evidenec for 
plaintiff fails to establisli thc csscntial elcments 
of thc wrong- Where the court grants a niotion to 
dismiss thc complaint for failure to state a caiise 
of action, it will also deny a cross motion by plain¬ 
tiff for the assessment of damages.®^ 

Malicious use of process, Where plaintiff, after 
opportunity for amendment, docs not sulTicicntly 
plead a cause of action for malicious use of proc- 
ess, his action will bc dismissed.®^ In actions for 
malicious use of process, questions of fact should 
be submitted to thc jury,®3 but where the material 
facts are not in dispute or where only one rcason- 
able inference can bc drawn from the cvidoncc, the 
court should direct a verdict.®^ The court should 
fully and correctly instruet thc jury as to thc law 
with respeet to thc issues,®® and, where thc com¬ 
plaint sets out a cause of action for malicious use 
of process, the court should not submit thc case to 
thc jury as one for malicious abuse of process,®® 
A nonsuit may also bc granted where the evidenec 
as to the essential elements of the tort is in suffi¬ 


cient to warrant its submission to the jury.®*^ 
g. Damages 

Compensatory damages are recoverable In an action 
for abuse of process or for malicious use of process, and 
exemplary damages are sometlmes allowable. 

Damages recoverable for abuse of process are 
compensatory for the natural rcsults of the 
wrong,®® and may include recompense for physi¬ 
cali® or mentali injury; expenses;® loss of time;® 
and injury to business,^ property,® or financial 
standing.® 

Counsel fqes incurred as an expense in attempt- 
ing to protect oncself from an abuse of process may 
be a proper element of damage;^ but fees paid coun¬ 
sel to prosecute the action for abuse of process 
are not recoverable as compensatory damages.® 

It has been held that, where pleaded without 
timcly objection, plaintiff may recover in abuse 
of process for elcments of damage arising from 
malicious prosccution® or false imprisonmcnt.1® 

Where, under general rulcs of damages, exem- 
plary damages cannot be awarded in the absence 
of statutory authorization therefor, as consiclcred 


of punitlve damages to Jury.—Whe- 
lan V. Millor, 49 Pa.Sup<^r. 01. 

87. XnstmotloiuB boXd paroper 
U.S.—-Inffo V. Koch, C.C.A.N.T., 127 

F.2d 667. 

Ga.— Ii. B. Price Morcantlle Co. v. 

Adaxns, 194 S.B. 29, 56 Oa.App. 75G. 
Pa.—Adelman v. Boscnbaum, $ A.2d 
15, 133 Pa.Super. 38C. 

50 C.jr. p 621 noto 46 [a]. 

88. N.T.—^Ballard v, Schneldor, 298 
KT.S. 1022. 260 App.DiV. 709. 

50 C.Jr. p 621 note 48. 

89. Ga.—CresweU v. Acme Ijumber, 
etc.. Co., 149 S.B. 296. 40 Ga.App. 
268.- 

50 O.J. p 621 note 49. 

90. U.S.—^Mollendorf v. Shepherd. O. 
aA.Idaho, 159 P.2d 704. 

91. K.Y.—^Mormon v. Baran, 35 N, 
T.S.2d 906. 

98. Ga.—^Hallman v. Ozbum, 144 S. 
' B. 844. 38 Ga.App. 514. 

IU.—Bojarski v. Ballard. 41 
826. 814 I11.APP. 380. 

93. Ga.—Johns v. Gibson. 4 S.B.2d 
480. 60 Ga.App. 685. 

94. Oa.—Watklns v. Price Mercan- 
tile Co., 164 S3. 231, 45 Ga.App. 
272. 

95. G€l—C allaway v. Janko, 106 S.B. 
189, 26 Ga.App. 327. 

50 O.J. p 623 note 91. 

96. Ga.—Galnes v. Pirkle. 199 S.B. 
817, 58 Ga.App. 546. 

97. Ga.—Smith v. C. I. T, Corpora¬ 
tion, 26 S.B.2d 146, 69 Ga.App. 616. 


Pa.—Johnson v. Land Tltle Bank So 
Trust Co.. 198 A. 23, 329 Pa. 241. 
Brldeiioe held iaurottoleat to go to 
Jury 

Pa.—Johnson v. Land Tltle Bank ds 
Trust Co., supra. 

98. XJ.S,—Ingo V. Kooh, C.C.A.N.T., 
127 F,2d 667. 

Me,—Corpus Jtiris quoted Ia 3aliom 
V. Glovsky, 172 A. 4. 8, 132 Me. 402, 
K.T.-JRothbard v, Ringler, 77 N.Y. 
S.2d 861. 

60 C.J. p 621 note 61. 

hotaal damages 

IU.—Coplea V. Bybee, 8 N.B.2d 56, 
290 nhApp, 117, 

Tex—^Peerless Oll & Gas Co. v. Teas. 
Civ.App,, 138 S.W.2d 637, afflrmcd 
168 S.W.2d 768, 138 Tox. 301. 
Damages awarded held aot exoesslve 
Ga.— li. B. Price Mercantlle Co. v. 
Adams, 194 S.B. 29. 66 Ga.App. 766. 

99. U.S.—Ingo V. Kooh, C.C.A.N.Y., 
127 P.2d 667. 

Conn.—^McGann v. Allon, 134 A. 8i0, 
106 Conn. 177, 184. 

Me.—Corpus JUxis q,aoted la Sali em 
V. Glovsky, 172 A. 4, 8. 132 Me. 
402. 

1. U.S,—Ingo ▼. Koch, C.C.A.N.Y., 
127 P.2d 667. 

Me.—Corpus Juris guoted la Sallem 
V. Glovsky, 172 A. 4, 8. 132 Mo, 402. 
60 C.J. p 621 note 63. 

Bervousaess imd upset oonditloa 
Pa.—^Adelman v. Rosenbaum, 3 A.2d 
16, 133 Pa.Super. 386, 

a. Me.—Corpus Juris d^Loted la 
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Sallem v. Glovsky, 172 a. 4. 8, 132 
Mc. 402. 

60 O.J, p 621 noto 64. 

Costs aot recoverable 
In action for malicious abuse of 
process, the costs expended by the 
plaintiff In his appeal are not rocov- 
orable where the court hold that 
each party shall pay its or his own 
costs of the appeal,—Shick v. Nor- 
rlstown-Penn Trust Co„ Pa.Com.Pl., 
60 Montg.Oo. 217. 

3. Me.—Corpus juris d^oted la 

Saliem v. Glovsky. 172 A. 4, 8. 182 
Me. 402. 

60 C.J. p 621 note 66. 

4. Conn.—^MoGann v. Allen, 184 A. 
810, 106 Conn. 177. 

Me.—Corpus JUxis aiioted la Saliem 
V. Glovsky. 172 A. 4. 3. 132 Me. 
402. 

5. Me.—Oorpas Juris g.aoted ia 

Saliem v. Glovsky. 172 A. 4. 8, 132 

'Me. 402. 

50 C.J. p 621 note 67. 

6. Mo.—Corpus JUxis q,uoted la 

Saliem v. Glovsky. 172 A. 4. 8, 182 
Me. 402. 

60 C.J. p 621 note 58. 

7. Pa.—^Bamett v. Reed, 61 Pa. 190, 
88 Am.D. 674. 

50 C.J. p 621 note 59. 

8. Ga.—^I. C. & J. C. Colller, Inc. v. 

. Buioe, 136 S.B. 287. 86 Ga.App. 

198. 

9. Colo.—Coulter v. Coulter, 214 P. 
400, 78 Colo. 144. 

la Colo.—Coulter v. Coulter, supra. 
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in Damages § 117, no such damages can be awarded 
in an action for abuse of process in tbe absence 
of a statute providing therefor.il On the other 
hand, where exemplary damages may be awarded 
under general rules, such damages may be recov- 
ered in an action for abuse of process where actual 
malice is shown,l2 l)ut no such damages can be 
recovered in the absence of actual malice.is It 
has also been held, however, that where actual dam¬ 


ages are proved in the action, the jury may also 
add ptmitive damages but the punitive damages 
awarded must not be wholly disproportionate to the 
actual damages.15 

Malicioiis use of process. In jurisdictions where 
such damages may be awarded, exemplary dam¬ 
ages may be recovered in an action for malicious 
use of process.^^ 


PROCESSION. As a noun, a group, especially of 
persons or of vehicles containing persons, moving 
onward in an orderly, ceremonions, or solemn man- 
ner; an ordeiiy file or formation, especially of 
marchers; a parade.^ 

As a verb, to beat the bounds of a parish, lands, 
etc.; in some of the North American colonies, and 
stili in the States of North Carolina and Tennessee, 
to make a procession around a piece of land in 
order formally to determine its bounds.^ 

PBOOESSIONEE. An ofdcer appointed to proces¬ 
sion lands.3 

‘Trocessioning^^ is defined as a proceeding to de¬ 
termino bonndaries, in use in some of the United 
States, similar in ali respects to the English '^per- 
ambnlation.^^^ 

The ascertainment and settlement of boundaiies 
by processioners and processioning proceedings gen- 
erally are diseossed in Boundaries §§ S7, 88 c, f, j. 
The act of processioners in locating the public 
square and streets of a city ^ not beiog blnding on 


11. MassL-^Malone v. Belcher, 108 
NJEl 637, 216 Mass. 209, 49 L..RJL, 
N.S., 753, AnxLCas.l915A 830. 

12- IU.—Coplea v. Bybee, 8 N.E.2d 
56, 290 nU^p. 117. 

N.T.—Kothbard v. Hlnfirler, 77 N.T.S. 
2d 351. 

Pa.—Adelman v. Rosenbaum, 3 A.2d. 

15, 133 Pa.Siiper. 886. 

50 C.J. p 622 note 64. 

IMreased damages 
U.S.—Insro v. Koch, aaA.N.T.. 127 
FJid 667. 

Award nald not exoessiva 

Pa.—iAdelman v. Rosenbaum, 3 A.2d 
15, 133’Pa.Supep. 386. 

13. lowau—Soibsrlowske y. 

235 yP.W. 80, 211 lowa 1112. 

50 C.J. p 622 note 65. 

14. Me.—SaUem v, Glovsky, 172 A. 
4, 132 m!3eu 402—^Bourlsk vl Derry 
Luxnber Co., 166 A. 382, 130 Me. 
876.^ 

BoaamLfor ziile 

, Acta '^Ifully and desiimedly 


property owners who did not consent theroto is 
treated in Municipal Corporations § 1663. 

PEOGESSOB. One who or that which processes; 
specificaUy, one who is in the business of converting 
any agrioultural eommodity into a marketable 
form-S It has been said that a grower is not a 
processor.® 

PBOOESSUM CONTINUANDO. In T^^nglish prac- 
tice, a writ for the continuance of process, after 
the death of the chief justice or other justices in 
the commission of oyer and terminer.'^ 

PEOGESSUS. As the first word of a mn^nm as to 
whioh there have been no recent appHcations see 50 
0. J. p 624 note 15. 

PSOOt^yBBBAL. A true relation in writing in 
due form of law of what has been done and said 
yerbally in the presence of a public ofOcer and what 
he himself does on the ocoasion; a species of in- 
quisition of office.® 

PROOHEIN. Next; nearest.® 

2. Black I 1 .D. 

Se^ Beatin^ of the Bounds 10 C.J.S. 
p 221 note 12. 

3. Webster New Int.D. 

4. Black luD. 

5. lowa.—^Kenn^y y. State Board 
of Assessment and Reylew, 276 N. 
W. 205, 206, 224 lowa 406. 

‘Processor’* wlthin Agrioultural Ad- 
Justment Act, 7 U.S.C.A.. § 601 et 
seq, see Intemal Reyenue $ 538. 

6. lowa.—^Kennedy y. State Board 
of Assessment and Reylew, 276 N. 
W. 205, 206, 224 lowa 405. 

7. Black L.D. 

8. Tex.-—Hali y. HaU, 11 Tex. 626, 
639. 

60 C.J. P 624 note 16. 

9. Webster New Int.D, 

Phrases 

(1) **Prochein aml" see 8 C.J.S. p 
1046 note 8, As employed iri connee- 
tlon with persons not of full age see 
tUle index to Infants. 


Wilson, 


done, which are unlawful. • are mali¬ 
cious with respect to those to whom 
they aro injurlous.—Saliem y. Gloy- 
sky, 172 A. 4, 132 Me. 402—^Bourisk 
V. Derry Lumber Co., 166 A- 882, 130 
Me. 876. 

Damaffos held not excesstv» 

Me,—Saliem y. Gloysky, 172 A. 4, 
132 Me. 402—Bourisk y. Derry 
Lumber Co., 166 A. 882, 130 Me. 
376. 

15. Award held not disproportionate 
Pa.—AdeAznan y. Rosenbaum, 8 A.2d 
16, 133 Pa.Super. 386. 

16- Ga,—CrusseUe y. Pugh, 71 Ga. 
744. 

1. Webster New IntD. 

Use of streets for conductlng pa 
rades or processions as le^ritlmat 
subject of municipal regrulatio; 
see Municipal Corporations '§ 1769 
f or • particular references to mat 
ters conceming* llcenses in connec 
tlon with parades or procession 
consuit tltle index to Llcenses 
sub yerbe Parades or Processions 
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PEOCLAIM. IzL its usual and ordinmy signifioation, 
to give wide pubUcity to; to make known by pubUo 
announoement; to publish abroad; to promulgate 
to disclose;^^ to deelare.12 In a tochnical sense, 
to make public announoement by formal proclama- 
tion,i3 

‘Troclaim” has been held synonymous with '^an- 
nounoe” see 3 C.J.S. p 1370 note 68, “promulgate,”!^ 
and “publish.”!® 

PEOOItAMA-TIOiN*. The Icxicographers agree in 
their definition of the word; and the expounders of 
the law have used nearly the same language.!® 
Where it has not apparently boen used othorwisc, 
the Word is to be given its usual and ordinary 
meaning.!^ While publicity is an important in- 
gredient of a proolamation, and it is an ossential 
element of its character that it should be openly and 
publicly made known,!® it is suifioient if it has such 
publicity as accomplishes the end to be attainod.!^* 

“Proolamation” is dcfined as meaning the act of 
proclaiming20 or pubUshing;^! any announoement 
* made in a public manncr;^^ a publication;23 ^ doc- 
laration or notice by public outcryj24 a formal 
declaration; an avowal.^® The word is also used to 
express the public nomination made of any one to a 
high oj0GLce.2® 

In law, “proolamation” is doflned as meaning an 
announoement made by a ministorial offleer of a 
court of somothing to be done;^^ an oi^oial potice 


given to the public;28 an ojBBloial public notifleation 
by some exeeutive authority of the ocourrenoe of an 
event important to the public, or of command, cau- 
tion, or waming in relation to a matter impending;29 
a notioe publicly given of anything whereof the 
exeeutive thinks fit to inform and notify the pub¬ 
lic ;30 a public notice by an official of some order, 
an intended action, or some state of facts;®! a 
public notice in writing given by a state or city 
oificial of some act done by the govemment, or to 
be done by the people;^^ a publication by au- 
thority.^® 

Presidontial proclamations are discussed general- 
ly in the C.J.S. titio United States § 30, also 66 
C.J. p 1271 notes 6&-73; and a proolamation of the 
president of the United Statos reserving public 
lands from sale is treated in Public Lands § 74. 
The terms “proolamation” and “proclamations” are 
treated in various other conncctions throughout this 
Work, partioular reference being made to the in- 
dexos to the tities Corporatione, Eleotions, Evi- 
denco, and Municipal Corporatione. 

PEOOLAMATOBn An of&cer of the English court 
of common ploas.®^ 

PEO OOMTEBSO. See Pro ante C.J.S. p 968 note 21. 

PEOOEASTIKATE. To be dilatory; to waste time 
when one should act; to delay action through lasi- 
ness, indifferonce, or indecision.®® 


(2) ‘'Prochein avoldance*' see 7 C. 
J.S. p 1310 note 29.1. 

10. tJ.S.—Simon v, Moore, D.O.Mo.» 
261 F. 638, 643. 

Cal.—^People v. Garcla, 98 P.2d 266, 
271, 37 Cal.App.2d Supp. 763. 

11. U.S.—Simon v. Moore, D^C.Mo., 
261 F. 688, 643. 

12. Cal.—^People v. Qarcla, 98 P.2d 
266,’ 271, 37 Cal.App.2d Supp. 763. 

13. U.S.—Simon v, Moore, D.C.Ho., 
261 F. 638, 643. 

14. Cal.—^People v, Oarcia» 98 P,2d 
265, 271, 37 Cal.App,2d Supp. 768. 

15. Cal.—^People v. Garcla, supra. 

18. U.S.—JLapeyre v. U. S., 17 Wall. 

191, 201, 21 L..Fd. 606, 609. 

17. Ark.—^Dlcklnson v. Page, 179 S. 
W. 1004, 1006, 120 Ark. 377. 

18. U.S.—Lapeyre v. U. S., 17 Wall. 
191, 201. 21 LJard. 606, 609. 

50 C.J. P 625 notes 61, 62. 

19. Ark.-^Dlckinson v. Page, 179 S. 
W. 1004, 1007, 120 Ark. 377. 

50 C.J. P 625 note 68. 

20. Md.—^Mackin v. State, 62 Md. 
244, 247. 

SLmUarly deflned 

Act of proclannatlon.—State v. 


iHltcheOOk, 146 S.W. 40, 62, 241 Mo. 

{433. 

21. Ark.*-l>lcklnson v. Page, 179 S. 
W. 1004, 1006, 120 Ark. 877. 

Slmilarly expreissed 
The act of prbclalmlng 6r makiug 
publicly known; the aot of causing 
some state matters to be publlshed 
or made generaUy known.—^Attorncy 
General v. Hyan, 6 Man. 81, 92, 03. 

22. Ark.>^Dlcklnson v. Page, 179 S. 
W. 1004, 1006, 120 Ark. 877. 

50 CJ. p 624 note 82. 

23. Mo.-—State V. Hltohcook, 146 S. 
W. 40. 62, 241 Ho. 483. 

50 C.J. P 624 note 36. 

24. Md.—Mackln v. State, 68 Md. 
244, 247. 

60 C.J. P 624 note 83. 

26. Ark.—^Dlckinson v. Page, 179 S. 
W. 1004, 1006, 120 Ark. 877. 

26. Black L.U. 

27. Ark.—Uicklnson v. Page, supra. 
50 C.J. p 624 note 88. 

28. U.S.—Lapeyre v. U. S., 17 Wall. 
191, 201, , 21 L.Fd. 606, 609. 

Wr.M.—Carter v. Territory, 1 N.M. 

, 317, 336. I 


Sitnllarly deflned 

(1) Offlclol or genoral notice.— 
State V. BCltchoock, 146 S.W. 40, 63, 
241 Mo. 438. 

<2) Ah ofliclal or general notice 
given to the public.—Attbrney Gen¬ 
eral V. Hyan, 6 Man. 81, 93—50 C.J. p 
624 note 41. 

29» Ark.—^Dloklxxson v. Page, 179 £k 
W. 1004, 1006, 120 Ark, 377. 

60 O.J. p 62^ note 42. 

30. KM.—Carter v. Territory, 1 N, 
M. 317, 336. 

60 C.J. p 624 note 43. 

31. Mo,—State v. Hltchcock, 146 S. 
W. 40, 62, 241 Mol 438. 

60 CJ. p 626 notes 45, 47. 

32. Md.—^Mackln V. State, 62 Md. 
244, 247. 

SUttllarly stated 

A written or printed dooument In 
wbich are contalned state matters, 
issued by proper authority; a pub- 
lished ordinance,—Attbrney General 
V. Hyan, 5 Man. 81, 92. 

33. N.M.—Carter v, Territory, 1 N. 

M, 317, 836, . 

60 CiJ. P 626 note 44. ' 

34. Black L.D. 

35h Webster New Intl>, 
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'*Pirocrastiiiatmg^ lias been beld to be an an- 
tonym of ‘^rompt/'36 

PBOOBASTINATION. A term said to be withont 
fonndation in law or eqnity,37 and defined as mean- 
ing tbe act or liabit of procrastinatiog; delay; dila- 

toriness.S8 

PEiOOTOR. One appointed to manage tbe affaiis 
of anotber or represent bim in jndgment.^s 

PKOO UKrADOR D£li OOblUJNT. See Public Liands 
§ 292. 

PROGUBADOB JUDICIAL. See Attomey and 
Client § 16. 

PltOOTJEATION. Dedned see Agency § 27. 

PE0017BATOB. In tbe civil law, a proctor, tbat 
is, a i>erson wbo acts for anotber by virtue of a 


proeuration; in old Englisb law, an agent or attor- 
ney, a bailiffi or servant, a prozy of a lord in parlia- 
ment.^® 

PBOGTJBE. A comprehensive word^i of many 
meanings.^2 It connotes action^® ratber than sug- 
gestion,^^ and in tbe sinister sense in wbich it is 
often used refers to tbe aetion of one in bebalf of 
anotber.45 Tbe term does not necessarily imply tbe 
fonnal consummation of an agreement.^® 

In its broadest sense tbe word "procure’^ means 
to prevail upon, induce, or persuade a jierson to do 
something;47 and it is variously defined as meaning 
to induce;48 to induce to do sometbing;^® to pre¬ 
vail upon;5® to persuadeto entreat;®^ to solic- 
it;53 to contrive,*54 to efiectj^S to contrive and ef- 
fect.5® > 

“Procure” is furtber defined as meaning to 
cause;®*^ and, in addition, is said to mean to cause 


36. D.CJ.—^Pearson v. Washingrtonian 
Pub. Co., 98 F.2d 245, 248, 68 App. 
I>.C. 373. 

37. Va.—MulUns v. Morgran, 10 S.B. 
2d 693, 69$, 176 Va. 201, 131 A.L..R. 
786. 

38. Webster New Int.D. 

39. Black UD. 

Admiralty jurlsdictlon of suit by 
proctor to recover costs or fees 
see Admiralty $ 36. 

"'Procter'* defined as au attomey In 
the admiralty and eccleslastical 
courts see Attomey and Client S 
3 e. 

40. Black L..D. 

41. Kan.—State v. Bason, 18$ P.2d 
269, 274, 163 Kan. 763. 

42. Tex.—^Kadane v. Clark, CivA.pp., 
134 S.W.2d 448, 466. 

43. N.C.—^Marcus v. Bernstein, 23 S. 
E3. 38, 39, 117 N.C. 31. 

44. Wyo.—Cone v. Ivlnson, 86 P. 
933, 940, 4 Wyo. 203. 

45. N.H.—State v. Besmarais, 123 
A. 682, 683, 81 N.H. 199. 

46- Cal.—Willson v. Turner Resil¬ 
ient Floors, 201 P.2d 406, 409, 89 
Cal. App. 2d 5 8 9—Cbamberlain v. 

Abeles, 198 P.2d 927, 930, 88 Cal. 
App.2d 291—^Brea v. McGlashan, 39 
P.2d 877, 882, 3 CaLApp.2d 454. 

47. Cali—Willson v. Tumer Resil¬ 
ient Floors, 201 P.2d 406, 409, 89 
Cal. App. 2d 689—Cbamberlain v. 
Abeles, 198 P.2d 927, 930, 88 Cal. 
App.2d 291—^Brea v. McGlashan, 
39 P.2d 877, 882, 3 Cal.App.2d 464. 

48. Cal.—Willson v, Turner Resil¬ 
ient Floors, 201 P.2d 406, 409, 89 
CaLApp.2d 689-~Chamberlain v. 
Abeles, 198 P.2d 927, 930, 88 Cal. 
App.2d 291—Brea v. McGlashan, 
39 P.2d 877, 882, 8 CalALpp.2d 464. 


Ky.— Corpus Juris olted in Lutes v. 
Commonwealth, 33 S,W.2d 620, 621, 
622, 236 Ky. 649, 74 A.L.R. 304. 
Nev.—State v. Watts, 296 P. 26, 63 
Nev. 200. 

Ohio.—State v. Snell, 5 Obio Bec. 670, 
673, 2 Obio N.P. 65. 

50 C.J. p 627 note 98. . 

49. Ky. —Corpus Joils dted in 

Lutes V. Commonwealth, 33 S.W.2d 
620, 621, 622, 236 Ky. 649. 74 A.L. 
R. 304. 

60 C.J. p 627 note 99. 

50. Nev.—State v. Watts, 296 P. 
26, 63 Nev. 200. 

Ohio.—State v. Snell, 6 Obio Bec. 
670, 673, 2 Ohio N.P. 65. 

51. Nev.—State v. Watts, 296 P. 
26, 63 Nev. 200. 

Ohio.—State v. Snell, 5 Ohio Bec. 
670, 673, 2 Ohio N.P. 66. 

52. Tex.—^Kadane v. Clark, Civ.App., 
134 S.W.2d 448, 466. 

53. Ry.— Corpus Juris cited lu 

Lutes V. Commonwealth, 33 S.W.2d 
620, 621, 622, 236 Ry. 649, 74 A.L. 

R. 304. 

S.C.—Plnson v. South Atlantic Real- 
ty Co., 110 S.E. 392, 118 S.C. 262. 
Tex.—^Kadane v. Clark, Civ.App., 134 

S. W.2d 448, 466. 

54. Ry.— Corpus Juris oited in 
Lutes V. Commonwealth, 33 S.W.2d 
620, 621, 622, 236 Ry. 649, 74 A.L. 
R. 304. 

Wash.—State v. Bixby, 177 P.2d 689, 
700, 27 Wash.2d 144. 

50 CJ. p 627 note 93. 

Stmilazly defined 

To contrive or devise wlth care, 
as an aetion or proceedingr.—U. S. v. 
Rlchmond, C.C.APa., 17 P.2d 28, 30. 

55. Cal.—Willson v. Turner Resil¬ 
ient Floors, 201 P.2d 406, 409, 89 
Cal.App.2d 689—Cbamberlain v. 
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Abeles, 198 F.2d 927, 930, 88 Cal. 
App.2d 291—^Brea v. McGlashan, 39 
P.2d 877, 882, 3 Cal.App.2d 464. 

Ind.—Shonfeld v. State, 40 N.E.2d' 
700, 702, 219 Ind. 664. 

Ran.—State v. Speer, 286 P. 689, 640, 
130 Ran. 226. 

Minn.—^Brlckson v. Husemoller, 263 
N.W. 361, 364, 191 Minn. 17.7. 

Wash.—State v. Bixby, 177 P.2d 689, 
700, 27 Wash.2d 144. , 

wyo. —Cone v. Ivlnson, 36 P. 933, 
940, 4 Wyo. 203. 

60 C.X p 627 note 96. 

56. Cal.—Willson v. Tumer Resil¬ 
ient Floors, 201 P,2d 406, 409, 89 
Cal.App.2d 589—Cbamberlain v. 
Abeles, 198 P.2d 927, 930. 88 Cal. 
App.2d 291—Brea v. McGljjishan, 
39 P.2d 877, 882, 8 Cal.App.2d 464. 

60 C.J. p 627 note 94. 

57. Cal.—Willson v. Turner Resil¬ 
ient Floors, 201 P.2d 406, 409, 89 
Cal.App,2d 689—Cbamberlain v. 
Abeles, 198 P.2d 927, 930, 88 Cal. 
App.2d 291—^Brea v. McGlashan, 
39 P.2d 877, 882, S Cal.App.2d 464. 

Ind.—Shonfeld v. State, 40 N.H.2d 
700, 702, 219 Ind. 654. 

Kan .—State v. Speer, 286 P. 689, 640, 
130 Ran . 226. 

Ky.—Corpus Juris dted in Lutes v. 
Commonwealth, 33 S.W.2d 620, 621, 
622, 236 Ky. 649, 74 A.L.R. 304. 

Minn.—Erickson v. Husemoller, 263 
N.W. 361, 364, 191 Minn. 177. 

Nev.—State v, Watts, 296 P. 26, 53 
Nev. 200. 

Ohio.—State v. Snell, 6 Ohio Bec 
670, 673, 2 Ohio N.P. 66. 

Tex.—Kadane v. Clark, Ciy.App., 134 
S.W.2d 448, 466. . 

Wash.—State v. Bixby, 177 P.2d 689^ 
700, 27 Wash,2d 144. 

Wyo.—Cone v. Ivlnson, 36 P, 933, 
940, 4 Wyo. 203. 

60 C.J. p 627 note 91. 
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PROCURE 


a thing to 'be donej^S to bring about;59 to bring 
about by cares and pains®® or by eontrivanoe;®! 
to endeavor to bring about or cause, mostly some- 
tbing evil, to or for a person..63 

'Trocure” is also defined as moaning to acquire;®^ 
to acquire for onesolfto acquire or provide for 
oneself or for anothor;®® to obtain;®^ to bring in- 
to possession;®® toget;®® to secure;7® to gainJi 

. An additional moaning whieb is sometimes at- 
tributed to the word is to begin proceodings.^® 

Q^neraUy, in the criminal law, the word has the 
popular, which is also the dictionary, moaning, that 
is, to bring about; offoct; causc7® The torm is 
defined as used in statutes makiiig it an olfonso to 
procure or entice a woman to Icavo her homo to go 
from ono place to andthcr for tho imiq^ose of prosti- 
tution or for othor immoral purposos in Prontitu- 


tion § 7. 

"Procure” has bcen held equivalent to, or synony- 
mous with, "abet” see 1 C.J.S. p 307 note 9, "ac¬ 
quire” see 1 C.J.S. p 918 note 14, “aid” see 3 CJ.S. 
p 603 note 36, "lind” see 36 C.J.S. p 766 note 41, 
"inti-oduoe” see 48 C.J.S. p 753 note 34, "make” see 
64 C.J.S. p 907 note 88, and "purehase.”'^^ 

It has beon cotnparod with, or distinguished from, 
"approve” see 6 C.J.S. p 129 note 15, "forward” see 
37 CJ.S. p 133 note 3, "influence” see 43 C.J.S. p 
382 note 38, "produce,”^® and suffer.'^® 

Procuring, Bringing into possession; obtaining.'^'^ 
It has bcen said that there is a olear logal distinction 
botweon procuring an act to be done and suiEoring 
it to be done.*^® 

Procured. A word of broad meaning, which, when 


filxaUarly deflnea | 

(1) To oauso to happon.—State v. 
SJason, 186 P.2d 269, 274, 163 Kan. 
763. 

(2) To cause to accrue or to como 
into possosfllon of.—U. S. v. Illbornla 
Bank Bldff., D.C.Lo., 76 P.Supp. 18, 
19. 

sa 111.—^Poople V. Van Bovor, 98 N. 

K. 726, 727, 248 111. 136. 

Ky.—Corpus jiaris oitad la Lutes v. 
Comtnonwoaltb, 33 S.‘W‘.2d 620, 621, 
622, 236 Ky. 649, 74 A.Iu.Il. 304. 

S9. Kan.—Stato v. Hason, 186 r.2d 
269, 274, 163 Kan. 763—Stato v. 
Speer, 286 P. 639, 640, 130 Kan. 
226. 

wy.—Corpus Juris olted. in Lutos v. 
CommonweaUh, '33 S.W,2d C20, 621, 
622, 236 ICy. 649, 74 A.L.R. 304. 
Minn.—IflrickBon v. HuHomollor, 258 
N.W. 861, 364, 191 Mlnn. 177, 

Ohlo.—State v. Snell, 6 Ohlo Doo. 

670, 673, 2 Ohlo N.P. 65. 

Tex.—^Kadane v. Clark, Civ.App., 134 
S.W.2d 448, 466. 

Wash.—State v. Bixby, 177 P.2d 689, 
700, 27 Wash.2d 144. 

Wyo.—Cono V. Ivlnaoti, 85 P. 933, 940, 
4 Wyo. 203. 

50 C.J. p 627 note 89. 

«0, Cal.—Wlllson v. Turner Resil¬ 
ient Floors, 201 P.2d 406, 409, 89 
Cal.App.2d 689—Chambcrlaln v. 
Abeles, 198 P.2d 927, 930, 88 Cal. 
App.2d 291—Brca v. McOlashan, 39 
P.2d 877, 882, 3 Cal.App.2d 464, 

60 C.J. p 627 note 90. 

«1. Ind.—Shonfeld v. State, 40 N.H. 

2d 700, 702, 219 Ind. 654. 

•62. U.S.—S. V. Richmond, 0.0.A. 
Pa., 17 P.2d 28, 30. 

Ky.—Corpus jtirls olted In Lutes v. 
Commonwealth, 38 S.W.2d 620, 621, 
622, 236 Ky. 649, 74 A.L.R. 304. 
S3. U.S.—U. S. V. Richmond, C.C.A. 
Pa., 17 F.2d 28, 80. 


64. Ky.—Corpus Juris olted in i 

T-iUtes V. Commonwealth, 33 S.W. 
2(1 620, 621, 236 Ky. 649, 74 A.L.R. 
304. 

MU*U.—^Peoplo V. Johnson, 244 K.W. 

261, 262, 200 Mich. 170. 

K.H.—Stato V. UeMinarals, 123 A. 582, 
683, 81 N.IL 190. 

Tox.—^Kadano v. Clark, Clv.App., 134 
aW.2d 448, 456. 

65. S.U.—Ounnlngham v. Royal 

Neiffhbors of America, 124 N.W. 
434, 435, 24 S.U. 489, 140 Am.S.R. 
793, 

50 C.J. p 626 note 78. 

66. U.S.—U. S. V. Hibernia Bank 
UUlK., D.C.La., 76 F.Bupp. 18, 19. 

Mlss.—Jenklns v. State, 34 So. 217, 
218, 82 MiR8. 600. 

67. 111.—^I^oople y. Catuara, 198 
H. 199, 200, 358 111. 414. 

Ky.—Corpus Juris cdted in Lutes v. 
Commonwealth, 83 S.W.2d 020, 021, 
622, 236 Ky. 549, 74 A.L.R. 304. 
Slmllarly defined 

(1) To obtoin for oneself or for 
anothor.—State v. Doamarais, 123 A. 
682, 683, 81 N.H. 199. 

(2) To obtain by any meann.—U. 
S. V. Hibernia Bank Bldg., D.C.La., 
76 F.Supp. 18, 19—50 C.J. p 626 note 
86 . 

68. U.S.—U. S. y. Hibernia Bank 
Bldff., D.C.La., 76 F.Supp. 18, 10. 

TCy.—Corpus Juris olted in Lutes y. 
Commonwealth, 83 S.W.2d 620, 621, 
622, 236 Ky. 549, 74 A.L.R. 304. 

K.H.—State y. Desmarais, 123 A. 682, 
683, 81 N.H. 199. 

Tex.—Kadane y. Clark, Ciy.App., 134 
S.W.2d 448, 456. 

69. U.S.—^U. S, V. BUbernia Bank 
Bldg., D.C.La., 76 F.Supp. 18, 19. 

111,—People V. Catuara, 193 N.H. 199, 
200, 368 111. 414. 

Ky.—Corpus Juris cited in Lutes y. 
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Coinmon'wealth, 33 S.W.2d 620, 621, 
622, 236 Ky. 549, 74 A.L.R. 304. 
Mich.—People v. JoTinson, 244 N.W. 

261, 252, 260 Mich. 170. 

Mlnn.—^Brickson v. Husemoller, 263 
N.W. 861, 364. 191 Minn. 177. 

N.H.—Stato y. Dosmarais, 123 A. 582, 
583, 81 N.H. 199. 

70. Ky.—^luutos y. Commonwealth, 
33 S.W.2d 620. 621, 622, 236 Ky. 
640, 74 A.L.a 304. 

71. U.S,—U. S. y. Hibernia Bank 
Bldg.. D.O.La., 7$ F.Supp. 18, 19. 

Ky.—Corpus Juris olted in I^utes y. 
Commonwealth, 88 S.W.2d 620, 621, 
G22, 236 Ky, 549, 74 A.L.R. 804. 

73. 111.—^People y. Van Bever, 98 N. 
XQ. 725, 727, 248 IU. 136. 

73. Ky.—Corpus Juris olted in 
Lutes y. Commonwealth, 38 S.W.2d 
620, 621, 622, 236 Ky. 549, 74 A.L. 

R. 304. 

50 CJ. P 627 noto 5. 

74. U.S,—First Nat, Bank v, U. S., 
Ct.Cl., 88 F.2d 925, 930. 

75. Mo.—Kylo y. Kansas City Life 
Ins. Co., Mo., 201 S.W.2d 912, 918. 
356 Mo. 331. 

76. U.S.—CfLmpboll y, Traders' Nat. 
Bank, D.C.H1., 4 F.Cas.No.2,370. 2 
BiSA. 423. 

60 C.J. p 901 noto 5 [c]. 

77- lowa.—^Mlghell v. Doughorty, 58 
N.W. 402, 403, 86 lowa 480, 41 Am. 

S. R. 511, 17 L.R.A. 766. 

<*Procuriag^’ defined by appUoation 

of maanlngs of ^^rooure” 

(1) “One of the definitione of the 
word ‘procuring’ is ‘to obtain by any 
means'. “—^Ronnow v. City of Las 
Vegas, 66 P.2d 188, 140, 67 Nev. 832. 

(2) “Procuring means to obtain, 
to secure, and to get”—U.*S, y. Oru- 
ga, 6 Philippine 851. 

78. U.S.—^U. S. y. Richmond, C.C.A. 

. Pa.. 17 F.2d 28. 80. 
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standing alone, may not be entirely definite.^^ It is 
defined as meaning acquired; obtainedj^o and it 
has been held eqnivalent to, or synonymotis with, 
^^at the instance oP see 7 C.J.S. p 165 note 66 , and 
has been distingxiished from "permitted^' see 70 
C.J.S. p 568 note 79. 

Phrases employing the word in its varions forms 
are set out in the note.^i 

PROCUEEMENT. The act of proeitring, obtaining, 
bringing^about, or efPecting.82 It denotes direction, 
influences, personal exertion, interference, or other 
aetion, with knowledge or belief that such action 
would produce certain results, which resnlts are 
produced.®® Althongh proexirenient may be by coax- 
ing, tempting, Inring, and the like, which are the 
charaeteristie means of enticement, neither per- 
snasion nor indncing nor enticing attraction need be 
employed,®^ 

PROCURER. One who nses means to bring anything 
about, espeeially one who does so secretly and cor- 
niptly.ss The term is frequently defined as mean¬ 
ing a panderer; a pimp; that is, one who supplies 
women to honses of ili fame, and in this sense is 
treated in Prostitution § 61 . 

PRODUCE. The word "produce" is deiived from 


"pro” meaning before, and "duco” meaning to lead.8ff 
It has no definite, exact, and particular meaning,87 
but a variety of meanings dependent on the con- 
nection in which it is used,88 and it may be employed 
in a laiger or more restricfed sense, but the scope 
of the word, as judicially defined, can be narrowed 
only by some other language, employed to express a 
different intent.^o 

As a noun, The common meaning of the word 
"produce” is production, or that which is produced; 
brought forth, or yielded, a product or a yield.®! 
Similar definitions indicate that "produce” is some- 
thing brought forth or yielded, as garden products,®^ 
and the term specifically means an agricultural 
product or products.98 The yield of the garden is 
produce,®^ and the term has been held to include 
flowers and plants as well as vegetables,®^ tobacco,®® 
cotton,87 and hay.®* Meat,8® cernent,! ^nd coke^ 
are sometimes considered to be produce. 

On the other hand, "produce” has been held not 
to include livestock,® wild hay,^ or an abstract of a 
land title.5 

The noun "produce” has been held to be equivalent 
to "income” see 42 C.J.S. p 534 note 27, and has been 
compared with "provisions.”® 

As a verb, the word "produce” is defined as mean¬ 
ing to biing forth;7 the word "produce” has also 


79. Minn.—^Brickson v. Husemoller. 
253 N.W. 361, 864. 191 3£inn. 177. 

30. N.H.—State v. Desmarais, 123 
A. 582. 584. 81 N.H. 199. 

31. FSixases 

(1) ‘"Pandering and procurinar" see 
Prostitution 8-8- 

(2) "Procuringr cause'* see the in- 
lexes to the tities Brokers and In¬ 
surance. 

(3) Other phrases as to which 
nore .recent adjudications have not 
>een found see 50 C.J. p 628 notes 
iO-27. . 

Ind.—Wllley v. State. 52 Ind. 
246, 261. 

N.T.—^Richardson v. Rlchard- 
son. 114 N.T.S. 912, 917. 

Mb ICan.—State v. Hieman. 235 P. 

1060, 1051. 118 Kan. 577. 

». UJ5.—IT. S. V. Richmond. CC.A. 

Pa., 17 P.2d 28. 30. 

10 C.J. p 628 note 33. 

te. Ala.—-mder v. State. 50 So. 370, 
373. 162 Ala. 41. 

t7. Ala.—Ckixpas Juria guoted ia 
Bowman v. State Tax Commisslon. 
178 So. 216. 217. 235 Ala. 190. 

XC.—^Dlstrict of Ck^lumhia v. Oyster, 
15 B.C. 285. 286, 54 Am.R. 275. 

—Bixnhall v. Blanchard. 7 A2d 
394, 396, 90 N.H. 298. 


88. Ala.—Corpus JUrls guoted ia 
Bowman v. State Tax Commisslon. 
178 So. 216. 217, 235 Ala. 190. 

50 C.J. p 628 note 42. 

Several meaalncs 

Mo.—^Kyle v. Kansas City Life Ins. 
Co.. 201 S.W,2d 912, 914, 356 Mo. 
831. 

89. D.C.—^Dlstrlct of Columbia v. 
Oyster. 15 B.C. 286, 286, 64 Ain.R. 
275. 

N.H.—Kimball v. Blanchard, 7 A2d 
394, 396. 90 N.H. 298. 

90. U.S.—Manners v. Morosco. B.C. 
N.T., 264 F. 737. 741. 

91. 111,—^Youngquist v. City of Chl- 
cagro, 90 N.£.2d 205, 208. 209, 405 
111 . 21 . 

92. 111.—^Tounsrqulst V. City of Chl- 
ca£ro, supra. 

93« N.H.—^Ellmball v. BlaiK^iard. 7 
A.2d 394, 396, 90 N.H. 298. 

94. 111.—^Youngqulst v. City of Chl- 
cago. 90 N.£i.2d 205, 208, 209, 405 
111 , 21 . 

9R Ill.-^Toungqulst v. City of Chi- 
cago, supra.. 

96- U.S.—Cothran & Connally v. U. 
S., C.C.A.Va., 283 F. 973. 974. 

97. Miss.—State v, Borroum, 23 
Miss. 477, 482. | 


98. Me.—^Luques Thompson. 26 

Me. 614, 617. 

99. Mo.—^Higbee v. Burgin» 201 S. 
W. 568, 669, 197 Mo.App. 682. 

Pork 

Ind.—Fitch ▼. Madlson. 24 Ind. 425, 
427. 

1. N.T.—^Haebler v. New York Prod¬ 
uce Bxch., 44 N,E. 87, 90, 149 N.T. 
414. 

2. Eng.—^Bbwes v. Ravensworth, 16 
O.B. 512, 528. 80 E.G.L. 523, 139 
Reprint 528. 

3, Ala.—^Bowman v. State Tax Com¬ 
misslon. 178 So. 216, 217. 235 Ala. 
190. 

4, Man.—^Prince v. Tracey, 13 Bom. 
L.R, 818, 26 West.UR. 412. 

6. N.T.—^Nasman v. Banl^ of New 
York, 49 N.T.S.2d 181, 184. 

Tex.—^Buggan Abstract Co. v. Moore, 
Civ.App., 139 S.W.2d 198, 201. 

6.. N.J.—Sheer v. Newman, 146 A 
180, 181, 105 N.J.Law 624. 

7. lowa.—Lineberger v. Johnson, 
239 N.W. 679, 682, 213 lowa 800. 

Tex.—corpus Juris quoted ia Spiller 
V. McGehee, CivApp., 68 S.W.2d 
1093, 1095. 

Ont—Ottawa Electric Light Co. v. 
Ottawa. 12 Ont.L. 290, 299. 
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been said to meaa to bring into being or form;® 
to give being or form to; to manufactnre;® to 
make,io as, he produces excellent pottery.ii 

'Troduec” is also dofined as moaning to eause;!^ 
to cause to bo or to liappen;!^ to originate;!^ to 

create to generate to boar;i7 to yield; to 

fumish;!^ to give forth; to supply;!» to bring 
forward; to lead forth .20 

The term. has been. further dednod as zneaning to 
cxhibit;2i to bring to view; to d.eclar6;22 to show; 
to offer to view or notioe;^* to extend; to lengthen; 
to proloD^; to draw out.^^ 

The verb "produce^^ has been held to be almost 
synonymous with "manufaoture” see Manufaotures 
§ 1 a (4>, and has been oomparod with, or dis- 


tinguished from, "procure^^ see ante p 1207 note 75, 
and “surrender.^^25 

Producing. Bringing about;26 brmging into ex- 
istenoe;27 giving being or form to; manufaoturing; 

making.28 

Produced. The past partioiple of “produce.”^* 
It has been held synonymous with “found” see 36 
C.J.S. p 766 note 60, and has been distingoished 
from '^handled” see 39 C.J.S. p 771 in Pocket Parts. 

Under provisions rendering the Fair Labor Stand- 
ards Aot applicable to employers engaged in the 
produotion of goods for commeroe, the tem ''pro¬ 
duce” means produced, manufactured, mined, han- 
dled, or in any other manner worked on in any 
state, as discussed in Master and Servant § 151 (7). 


jilmllarly deflned 

(1) To brins forth, as youns, or 
.as a natural prodact or grrowth; to 
,give birth to.—^U. S. v. Montsomery 
Ward & QO; D.C.I11., 68 F.Supp. 408« 
413. 

(2) To brlnr forth, as a natural 
product or growth.—Creeoh v. South 
'Carolina Public Service Authorltyr 
20 S.F.2d «46, $49, 200 S.,0. 127. 

(8) To befiret.-—Dunbar v. Spratt- 
.Snyder Oo., 226 K.W. 22, 24, 63 A.L. 
R. 1016, 208 lowa 400. 

B. Tex,—4;orpn8 Juris auoted ia 
SplUer V. McGehee, Clv.App., 68 S. 
W,2d 1093, 1096. 

Ont.—Ottawa Blleotrlc Llgrht Co. v- 
Ottawa, 12 Ont.L. 290, 299. 

U.S.—'D*. S. v. Montgomery Ward 
A; Co., D.C.IU., 68 F.Supp. 408, 413 
—^Armature Fxohansre v. U. S., !D. 
C.Cal., 28 F.Supp. 10, 13. 

10. U.S.—U. S- V. Montgromery 

Ward A; Co., D.C.I11., 68 F.Supp. 
408, 413. 

'Tex.—Corptui Juris guoted Ia SplUer 
v. McGehee, Civ.App.» 68 S.W.3d 
1098, 1095. 

60 C.J. p 629 note 70. 

.'Slmllarly deflned 

(1) Make by workinj upon raw 
anaterlal, or nianufacture.—^tT. S- v. 
Montgromery Ward A; Co., D.O.IU., 68 
F.Supp. 406, 418. 

(2) To msOce economlcally valu- 
able, to make or create so as to be 
available for satisfactlon of huxnan 
wants.—Chio 011 Co. v. Wrlght, 68 
K.B.2d 966, 973, 886 111. 206. 

Tl. U.S.—U. S. V. Montgomery 

Ward A Co., D.C.I11,, 68 F.Supp. 
408, 413—^Armature Fxchange v. 
U. S., P.C.Cal.. 28 F.Supp. 10, 18. 
12» U.S.—U; S. V. Montgomery 

Ward A Co., D.C.I11., 68 F.Supp. 
408, 413. 

Mo. —^Kyle V. Kansas City Life Ins. 
Co., 201 S.W.2d 912, 914, 366 Mo. 
231. 


Slmilany deflaed ' 

(1) To be the cause of.—^Blder v. 
State, 60 So. 870, 373, 162 Ala. 41. 

(2) To cause to accrue.—Klng v. 
Garcla, Tex.Clv.App., 162 S.W.2d 918, 
919. 

13. lowa.*—Dunbor v. Spratt-Snyder 
Co., 226 N.W. 22, 24, 63 A.L.II. 1016, 
208 lowa 490. 

Tex.—Oorpns Juris gnoted la SplUer 
V, McGehee, Clv.App., 68 S.W.2d 
1093, 1096. 

Sixnllarly expressed 
To cause to happen or take place, 
as an effeot or resuit.—Strong v. 
Aetna Casualty A Surety Co., Tex. 
C1V.APP., 170 S.W.2d 786, 788—Trav- 
elers Ins. Co. v. Johnson, Tex.Clv. 
App., 84 S:W.2d 864, 369. 

14. Ark.—^ay Oli Co. v. State, 280 
S.W. 632, 634, 170 Ark. 687. 

lowa.—^Dunbar v. Spratt-Snyder Co., 
226 K.W. 22, 24, 63 A.L.B. 1016, 
208 lowa 490. 

Mo.—Kyle V. Kansas City Life Ins. 
Co.. 201 S.W.2d 912, 914, 366 Mo. 
331. 

16. Mo,—Kyle V. Kansas City Life 
Ins. Co., supra. 

16. U.S.—U. S. V. Montgomery 

Ward A Co., D.aill., 68 F.Supp. 
408, 413. 

S.O.—Oreech v. South CaroUna Pub¬ 
lic Service Authorlty, 20 S.!BI.2d 
646, 649, 200 S.C. 127. 

50 C.J. P 629 note 68. 

17. U.S.—^U. S. V, Montgomery 

Ward A Co., D.C.I11., 68 F.Supp. 
408, 418. 

la U.S.—^U. S. V. Montgomery 

Ward A Co., supra. 

S.C.—Creech v. South CaroUna Pub¬ 
lic Service Authorlty, 20 S.HL2d 
646, 649, 200 S.C. 127. 

Tex.—^Klng v. Garola, ClViApp., 162 
S.W.2d 918, 919. 

60 C.J. P 629 note 76. 

19. U.S.—U. S. V. Montgomery 


Ward A Co., D.ani., 68 F.Supp. 
408, 413. 

20. Ca.—^Porklns v. TerreU, 68 S.F. 
133, 135, 1 Ga.App. 260. 

50 C.J. p 629 noto 64. 

Slmllarly deflned 

(1) To bring about.—^Dunbar v. 
Spratt-Snyder Co., 226 N.W. 22, 24, 
208 Xowa 490, 63 A.L.R. 1016. 

(2) To bring Into oxlstoncc; givo 
rise to.—U. S. v. Montgomery Ward 
A Co., D.C.ni., 68 F.Supp. 408, 413. 

21. Ark.—Gay 011 Co. v. State, 280 
S.W. 632, 634, 170 Ark. 687. 

Ga.—Perklns v. Torroll, 68 S.F. 133, 
136, 1 Ga.App. 260. 

Mo.—Kyle V. Kansas City Life Ins. 
Co., 201 S.W.2d 912, 914, 866 Mo 
331. 

22. Ark/—Gay 011 Co. v. State, 280 
S.W. 632, 634, 170 Ark. 587. 

23. Ga.—^Perklns v. TerreU, 68 S.B. 
138, 186, 1 Ga.App. 260. 

Mo.—MoOray v. Pfost, 94 S.W; 998, 
999, 118 MoJlpp. 672, 678. 

24. Xll.—'Cedar Park Oemetery Ass'n 
V. Vlllage of Oalumet Park, 76 N. 
m2d 874, 880, 398 111. 824. 

25. Ga.—^Perklns v. TerreU, 68 S.F. 
133, 186, 1 Ga.App. 260. 

26« Tex.—Strong v. Aetna Casualty 
A Surety Co,. CivApp., 170 S.W.2d 
786, 788—Travelera Ins. Co. v. 
Johnson, Clv.App., 84 S.W.2d 364, 
869. 

Similaxly expressed 

Any method of bringing forth to 
view any matter or thlng,—People 
V. Blfenbein, 20 N.Y.S. 364, 866, 66 
Hun 484. 

27. Tex.—Johnston v. Cole, Civ. 
App., 186 S.W.2d 624,, 626. 

2a lowa.—Mlg^ell v. Dougherty, 
68 N.W. 402, 408, 86, lowa .480, 41 
Am.S.B. 611, 17 L.R.A 756. 

29. Webster New intP. 
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The Word “prodnoed^^ as used in a lease wHeli is to 
continue as long as oil or gas is ‘‘produced” means 
substantially the same as '^roduced in paying quan- 
tities,*^ see Mmcs and Minerals § 202 c (2) (b) bb. 

Phrases employing the word in its various foims 
are set out in the note.S0 

PRODTJGEB. One wbo produces, brings forth, or 
generates;^! anyone wbo produces, generates, or 
brings fortb an article;^^ one wbo brings sometbing 
into existence from its original source or mate- 
rials.33 Tbe term is connnonly used to denote a per- 
son wbo raises agricultural erops and puts tbem in 
a eondition for tbe market.^^ 

‘Troducer’^ and ^bnanufacturer” bave been beld 
identieal or synonymous, and tbe terms bave also 
been distingoisbed, see Manufactures § 1 b (3). 
'Trodueer'' bas been distinguisbed from "dealer^^ 
see 25 C.J,S. p 1043 note 8, and "owner^' see Prop- 
erty § 13. 

PRODTJOT. Anything produced,®® wbetber as tbe 
residt o£ generation, growtb, labor, or tbougbt,®® or 
by tbe operation of involuntary causesj®^ a tbing 
produced by nature or tbe natural processesj^s tbat 
wbicb is produced by an action, operation, or work; 
a production.33 Tbe term is also defined as meaning 
tbat wbicb results from operation of a cause, eon- 
sequence, or e£ect;^^ anything obtained as a resuit; 
tbe resuit obtained by multipbcation.^i 

Tbe word imports an artide wbicb is made of 


sometbing, and wbicb, wben made, bas cbaraeter- 
istics wbicb are apparent to tbe senses.^3 jjas 
been beld to include wbisky manufactured from 
grain by tbe use of labor,^3 peacbes,^^ cotton,^5 
electricity,^® and nails.^^ 

On tbe otber band, tbe word "product” bas been 
interpreted as not including bve stock,^3 parts of 
slaugbtered bogs,^3 or labor.®® 

^Troduct” bas been beld synonymous witb “com- 
modity’' see 15 O.J.S. p 688 note 18.2, ^^fruit” see 37 
C.J.S. p 1389 note 38, and ^^roceeds” see ante 
p 974 note 46. It bas been distinguisbed from 
"process'^ see ante p 976 note 67. 

^Tiwduets" means tbings produced,®! and tbe 
Products of a farm are tbose tbings raised upon tbe 
farm, wbetber sueb produets be bve stoek or 

crops.®3 

Products of eocempt property as being exempt 
from seizure and sale for tbe payment of debts are 
discussed generally in Ezemptions § 62; and witb 
respeet to exemption of produets of a bomestead 
estate see Homesteads § 70 b. Tax exemptions to 
produets of manufacturing companies are treated in 
tbe C.J.S. title Taxation § 275, also 61 C.J. p 441 
note 4r-p 443 note 21. Tbe rigbt of tbe cestui que 
trust to foUow or trace trust property tbrougb any 
cbange in foim or species and to bave tbe trust at- 
taebed to tbe produets or substitutes, and tbe rigbt 
to elect to do so, are discussed in tbe C.J.S. title 
Trusts §§ 437-439, also 66 C.J. p 968 note 38-p 
979 note 25, p 981 notes 36-40. An employee^s 


30. Plirases 

(1) “Produce broker'* defined see 
Brokers § 1, and other references in 
the title index. 

(2) “Produce business“ see 12 C.J. 
S. p 804 note 59.1. 

(S) “Produce dealer” defined gen¬ 
erally see 25 CJ.S. p 1044 notes 25- 
27; and within licensing statutes see 
Liicenses 5 30 d (3) (a). 

(4) “Produclng weir' see Mines 
and Minerals §S 150 a. 215. 

(5) Other phrases employing the 
word as to which more recent ad- 
judlcations have not been found see 
50 C.J. p 629 notes 52-57» p 629 note 
79-p 630 notes 84, 89-96. 

31. U.S.—Armature Exchange t. U. 
S.. B-aCal.. 28 P.Supp. 10. 13. 

Cal.—^Boland v, Cecll. 160 P.2d 819, 
822, 65 Cal.App.2d Supp. 832. 

32. U.S.—U. S. V. Elm Spring Farm. 
D.C.Mass., 38 F.Supp. 508, ‘510. 

33. Ky.—^Burbank v. Sinclair 

Prairle Oil Co., 202 S.W.2d 420, 
423. 304 Ky. 833. 


34. U.S.—Sancho v. Bowie, C.C.A. 
Puerto Rico, 93 F.2d 323, 326. 

50 C.J. P 631 note 9. 

35. Ala.—Mder v. State, 50 So. 370, 
373, 162 Ala. 41. 

36. Philippine.—^Molina ▼. Rafiferty, 
38 Philippine 167, 171. 

37- U.S.—^Brown v. Cummins Dis- 
tilleries Corporation, D.C-Ky., 63 
P.Supp. 659, 664—^Bakelite Corpo¬ 
ration V. 17. S., 16 Ct.CustApp., 
378, 381. 

38. Neb.—State v. Interstate Power 
Co., 226 N.W. 427. 433, 118 Neb. 
756. 

39. Neb.—State t. Interstate Power 
Co., supra. 

40. Keb.—State v. Interstate Power 
Oo., supra. 

41. Ala.—^Elder v. State, 50 So. 870, 
373, 162 Ala. 41. 

«The xestats’* 

Neb.—State ▼. Interstate Power Co., 
226 N.W. 427, 433, 118 Neb. 766. 

42. Ala,—^EUder v. State, 50 So. 870, 
373, 162 Ala. 41. 

^ 50 C. J. p 632 note 19. 
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43. U.S.—Brown v. Cummins Distil- 
lerles Corporation, D.C-Ky., 63 F. 
Supp. 659, 664. 

44. Ga,—Corneli v. State, 12 S.HL2d 
378, 379, 64 Ga.App. 202. 

50 C.J. p 632 note 25. 

45. Ga.—Whitaker v. State, 70 S.H. 
990, 991, 9 Ga.App. 213. 

46- Neb.—State v. Interstate Power 
Co., 226 N.W. 427, 433, 118 Neb. 
766. 

47. N.T.—^People v. New York Tax 
Comrs., 23 N.Y. 242, 246. 

50 C.J. p 632 note 24. 

48. Ala—^Bowman v. State Tax 
Commisslon, 178 So. 216, 217, 235 
Ala 190. 

49. Ind.—Homing Star v. Cunning- 
ham, 11 N.E. 693, 696, 110 Ind. 328. 

60 C.J. p 632 note 27. 

50. Mo.—^Harelson v. Tyler, 219 S. 
W. 908, 913, 281 Mo. 383. 

50 C.J. p 632 note 26. 

51. Tex.—Splller v. McGehee, Civ. 
App., 68 S.'W.2d 1098, 1096. 

52. Cal.—^People v. Mulholland, 
App., 98 P.2d 261, 265. 
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right to share in thc profiits or products of a business 
is discussod in Mastor and Sorvant §§ 93-95. 

Phrases employing the word are set out in the 

iiote.53 

PEODUOTION. A term of rathcr broad and com¬ 
prehensive meaning54 ^hich may designato a thing 
produced as well as the operation of producing.65 
It is defined as meaning tho orcation of somcthing;®® 
the aet of producing, or the stato of being produced; 
nianufacture;®'^ that which is produced or made; 
produet; fruit of labor.s^ It has been said that 
transportation is a form of production.®® 

In political economy, '^produotion” means the 
creatjlon of objects which constitute woalth,®® and 
in an economic sense production requires planning 
and control as well as manual labor,and thus in¬ 
cludes ali activity dirccted to incroasing tho numbor 
of scarce economic goods, not simply the manual, 
physioal labor involved in changing the form or 
utility of a tangible articlo.®^ 

^Troduction” has been distinguishod from "distri- 
bution” see 27 O.J.S. p 364 noto 49.2, and '^invon- 
tion” see 48 CJ.S. p 756 note 5. 

Production usod in oonnoction with insurance as 
meaning obtaining business see Insurance § 49. The 


production of books, papers, writings, and vaiions 
other documents and instroments is discussed 
throughout this work, partieular referenee being 
made to tho O.J.S. tities Attachment § 136; Bilis and 
Notes § 361; Bonds § 125; Oarriers §§ 172 c, 697, 
611; Depositions § 62; Discovory § 18; Bvidence 
§§ 753-762; Mastor and Servant § 151 (31); 
Scarches and Seizures §§ 35-48, also 66 O.J. p 
1169 note 79-p 1174 note 65; Sheriffs and Con- 
stablos § 7, also 57 O.J, p 738 notes 66-^58; States 
§ 46, also 59 O.J. p 99 notos 94-97; Wills §§ 306, 
311, 447, 448, also 68 O.J. p 872 notes 77-83, p 878 
noto 60-p 881 note 26, p 1059 note 40-p 1060 note 
69; and Witnesses § 4^, also 70 CJ. p 743 note 
77-p 745 note 96. 

For other partieular applications and specific uses 
of tho term consuit tho indezes to the various tities 
and tho Doscriptivc-Word Index. 

Phrases employing the word are set out in the 

note.^3 

PEODITCTIVE, ITaving quality or power of produc¬ 
ing; bringing forth or able to bring forth, espccial- 
ly in abundanee; generative; Creative; fertile.®^ 

PBOPAtnS. Defined see Profanity § L 


53. PtanuiMi 

CX) **Aarleu)ttzral produet" see 8 
C.J.S. p 361 note 74. 

(2) **Farm produet" soe 36 CJ.S. p 
750 notes 18-28. 

(8) "Produet patent" see Patenta 

i 8. 

(4) Other phrases as to which 
more recent adjudicatione have not 
been found see 50 CJ. p 632 notes 
28-85. 

54. U.S.— Sw V, Monti?omory 
Ward 6 Co., CC.A.in., IBO F.2d 
369, 876. 

55. U.Si—^Durand v. Green, C.C.Pa., 
60 P. 302, 396. 

56. N.J.—^Kleckhefor Container Co. 
V. Unemploymont Compensatlon 
Commisslon, 13 A.2d 646, 648, 126 
N.J.Law 62. 

Wyo.—Atwater v. Gaylord, 184 P.2d 
437, 440, 63 Wyo. 492. 

Similarly deflned 

Creation.—U. S. v. Montgomery 


Ward & Co., D.C.m., 68 F.Supp. 408. 
418. 

57- U.S.—U. S. T. Montgomery 

Ward & Co., supra. 

Similarly dedned 

The act or process of producing, 
bringing forth, or exhlbitlng to vlew. 
—U. Sw V. Montgomery Ward ds Co., 
supra. 

58. Ark.—^Dano v. Mlsslssippl, eto., 
It Oo.. 27 Ark. 664, 667. 

50 C.J. P 633 note 88. 

59- U.S.—^U. S. V. Montgomery 

Ward & Co.. C.CJLm., 160 F.2d 
369, 378. 

60. Tox.—Cote Petroleum Co. v. U. 

S. Oas & 011 Co., 41 S.W.2d 414, 
416, 121 Tex. 59. 

Wyo.—^Atwator v. Gaylord. 184 P.2d 
437, 440, 08 Wyo. 492. 

60 CJ. p 638 note 41. 

61. U.S.—Borden Co. v. Borella, N. 

T. , 66 S,Ct, 1228, 1225, 826 U.S. 
679, 89 L.Bd. 1865, 161 A.L.Zt 1258. 


68- U.S.—Borden Co. v, Borella, su¬ 
pra. 

63- Phrases 

(1) "Production of goods for com- 
merce" wlthln the Falr Labor Stand- 
ards Act see the tltle index to Mas- 
ter and Servant. 

<2) "Intelleetual productione." 
oommon law rlglit of proporty In, 
see Copyright and Llterary Property 
9 6, and other referonces lu the tltle 
index. 

(3) "Production worker" is one 
who is engagod in the actual maklng 
of the artlcle created.—^Kleckhefer 
Container Co. v. Unemploymont 
Compensatlon Commisslon, 13 A.2d 
646, 648, 125 N.J.Law 62. Dlstin- 
guished from "handy man" see 39 C 
J.S. p 772 note 95. 

64. Webster New Int.D. 

"Productive soclety" deflned see In- 
dustrial Co-Operatlve Socletles | 1. 
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PROFANITY 

This Title includes cursing and profane language not amounting to a malicious revilmg of God or an 
attack on the Qiristian religion; nature and elements of offense; nature and extent of criminal responsi- 
bility therefor and grounds of defense; and prosecution and punishment of sucH acts as public offenses. 

Hatten not In thU Titio, troated dlflewbera In thla vnak, f ee Deicriptlve-W oird tndex 

Analysis 

§ 1. Definition—^p 1212 

2. Nature and. elements of offenso^ 1212 

3. -- At common law—^p 1212 

4. -Under statutes—p 1213 

5. Prosecution—^p 1214 

See also descriptive word index in the back of this Volume 


§ 1. Definition 

‘'Profanity*’ means words denoting Trreverence to- 
ward Qod or holy thlngs. 

'Trofanity” means words denoting irreverence of 
God and hojy. thingsj^ words importing an im- 
precation of divine vengeance,^ or implying divine 
condenmation.* , The term ''profane'^ has been de- 
fined as irreverent toward God or holy things;^ 
speaking or spoken; acting or acted, in manifest 
or implied contempt of sacred things,® 

§ 2. Nature and Elements of Offense 

The nature and elements of the offense of pro- 
fanity at common law are discussed infra § 3, and, 
under statutes, infra § 4. 

Examine Pocket Parts for later cases: 


§ 3. -At Common Law 

At common law profane swesrlng and cursing to an 
extent which constitutee a common nuiaance are a 
criminal offense. 

Profane swearing and cursing, in a loud and 
boisterous tone 6f voice, and in the presence and 
hearing of citizens of the commonwealth in a pub¬ 
lic place, to such an extent as to be a common 
nuisancc to all citizens bcring present and hearing 
such swearing and cutsing, is an indictable offense 
at common law.® While generally, it is necessary 
that the profane words should bc repeated in order 
to constitute a common nuisancc,^ it is not always 
so;® a single utterance, if the “words used, or the 
tone, or the manner, or the circumstances surround- 
ing it, make it a common nuisance, may constitute 
the common-law offense.® In itself, hoWever, in- 
dependently of the circumstances giving it the char- 


1. Fla.—Cason t. Baskin, 20 So.2d, 
243, 247, 155 Fla. 198. { 

‘‘Blasphemy” distingniished see Blas- 
phemy Sia. 

Profanlty as element of offense of 
drunkenness see Dmnkards 9 a 
(2) (d). 

‘*Carss’’ 6s ^enzsiiig*’ oompaxed 

Fla.—Cason v. Baskin, supra. 

8. TT.S.—Buncan v. TJ. S., C.C.A.Or., 
48 F.2d 128, 183, certiorari denied 
51 S.Ct. 666, 283 U.3. 863, 75 L.Fd. 
1468. 

Ala.—^Thompson v. State, 42 So.2d 
640, 641, 84 AIa.App. 608. 

Fla.—Cason v. Baskin, 20 So.2d 243, 

, , 247, 165 Fla. 198, 168 A.L..R. 430. 

Tenn.—Gaines v. State, 7 Lea 410, 
411, 40 AnuB. 64. 


Wyo.—Town of Torrington v. Tay- 
lor, 137 P.2d 621, 624, 59 Wyo. 
109. 

3. XT.S.—Duncan v. UT. S., C.C.AOr., 
48 F.2d 128, 133, certiorari denied 
61 S.Ct 666, 283 TT.S. 863, 76 L. 
Fd. 1468. 

Ala.—^Thompson v. State, 42 So.2d 
640, 641, 34 AIa.App. 608. 
Fla.-^ason v. Baskin, 20 iSo.2d 243, 
247, 156 Fla. 198. 

Tenn.—Gaines v. State, 7 Lea 410, 
411, 40 Am.R. 64. 

Wyo.—Town of Torrlngrton r. Tay- 
lor, 137 P.2d 621, 624, 59 Wyo. 109. 

4. tlT.S.—^Duncan v. TT. S., C.C.A.Or., 
48 F.2d 128, 133, certiorari denied 
51 S.Ct. 666. 283 U.S. 863, 76 L.Ed. 
1468. 

Wyo.—^Town of Torrington v, Tay- 
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lor, 187 P.2d 624. 59 V^ck 

109. 

5. TT.S.—^Duncan r. TT, S., C.C.AOr., 
48 F.2d 128, 133, certiorari denied 
51 S.Ct. 666, 283 rC.S. 863, 76 L.Ed. 
1468. 

Wyo.—^Town of Torrington v. Tay- 
lor, 137 P.2d 621, 624, 59 Wyo. 109. 

6. Pa.—Commonwealth v, Brown, 6T 
Pa.Dist.&Co. 151. 

50 C.J. p 634 note 4. 

7. Ala.—Goree v. State, 71 Ala. 7. 

60 C.J. p 634 note 8. 

8. Tenn.—^Toung v. State, 10 Lea 
165—Gaines v. State, 7 Lea 410. 
40 Am.It. 64. 

9. Tenn.—Toung v. State, 10 Lea 
165—Gaines t. State, 7 Lea 410>. 
40 Am.R. 64. 
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§§ 3^ 


acter of a common nuisance, a singule utterance of 
a profane word is not indictable at common law.i® 
W^ere the cursing is repeated to such an extent as 
to become a public nufeance, the common-law of¬ 
fense is complete,even though the cursing is con- 
fined to a single occasion,!^ and to a limited pe- 
riod.i^ However, a continued use of profane words, 
in the absence of any showing that it constituted a 
common nuisance, is not indictable.i^ 

Publicity, In order to make profane swearing a 
nuisance, and an indictable offense at common law, 
the profanity must be uttered in the hearing of 
other persons.i5 It is not necessary that the lan- 
guage used should have been heard by a large por- 
tion of the pcople in the community, provided it is 
heard by some.1® It is not cnough merely that it 
was done in the public streets;!*^ but, if the acts 
are committed in the presence of other persons, 
then, as far as the character of the place may bc 
material, such presence will, it is said, make any 
place for the occasion public.i® 

§ 4 , -Under Statutos 

Statutes or municipal ordlnances lometlmea make 
punishable profanit/, and the like; whether particular 
matters constitute offenses under such statutes or ordl¬ 
nances depends largely on the ternns thereof duly con- 
strued. 


The offense of profanity, profane cursing, or us- 
ing profane language has been made punishable by 
some statutesi® or muhicipal ordinances.^o Statutes 
or ordinances of this type are strictly construed.^i 
The character and elements of the offense is in 
these cases fixed by the terms of the statute^^ or 
ordinance.23 If within the terms of statute or 
ordinance, it is an offense, even though the facts do 
not constitute a public nuisance,^^ as, for examplc, 
where the profane language is not publicly spoken^S 
or repeated.26 Ali statutory elements must be shown 
to exist before accused can be convicted of the of- 
fense,^'^ as, for example, that the profane words 
were spoken in the presence of a female,^® without 

provocation.23 

Words used. As a general rule words are profane 
or not, within the meaning of a penal statute or 
ordinance, according to the sense in which they are 
used,30 and it is essential to show such sense by 
other words coupled therewith in order to cstablish 
an offense.®! Under a statute «o defining the of¬ 
fense, the use of God’s name in a curse makes the 
offender amenable to the statute.®® Except where 
the statute or ordinance makes it an essential de¬ 
ment of the offense, generally, it is not necessary 
that the name of God should be used to constitute 
the offense, provided only the words used import 


10. Wyo.---Covptif 0'ixxi8 auoted In 
Town of Torrlngton v. Taylor, 187 
P.2d 621, 626, 60 Wyo. 100. 

60 C.J. p 684 note 8. 

U. N.C.—State V. Chrlsp, 86 N.C. 

628, 80 Am.K. 718. 

60 C.J. p 635 note 0. 

13. N.C.—State v. Chrisp, supra, 

18. N.C.—State v. Chrisp, supra, 

60 C.J, p 686 note 11. 

14. N.O.—State v. Pepper, 68 N.C, 
269, 12 Am.H. 687. 

60 C.J. p 665 note 12. 

15. N.C.—State v. Pepper, supra. 

60 C.J. p 635 note 13. 

16. Ala.—Goree v. State, 71 Ala. 7. 
60 C.J. p 636 note 14. 

17. N.C.—State V, Pepper, 68 N.C. 
250, 12 Am.R. 687. 

Pa.—Commonwealth v. Llnn, 27 A. 
848, 168 Pa. 22. 22 I..K.A. 868. 

18. Tenn,—Toungr v. State^ 10 Lea 
166. 

18. Ga.—^Poster v. State, 25 S.B. 
618, 99 Ga. 66. 

60 C.J. p 685 notes 19, 21-44. 

Vo statutory penalty 
Pa.—Commonwealth v. Brown, 67 
Pa.Dist. &Co. 161. 

sa Wyo.—Town of Torrlngrton v. 

Taylor. 137 P.2d 621, 69 W^o. 109. 
60 C.J. p 636 note 20. 

21, Wyo.—^Town of Torrlngton v. 
Taylor, supra. | 


33. Ga,—wnilams v. State, 48 S,E. 
436, 117 Ga. 18. 

N.C,—Stato V. Warren, 18 S.». 498, 
118 N.C. 683. 

83. Cal.—Bx parte Delaney, 48 Cal. 
478. 

Power of municlpal Corporation to: 
'prohlbit profanity seo Municlpal 
Corporatione S 289. 

Regulate public morals generally 
see Municlpal Corporatione 5 
186. 

34. N.C.—State v, Warren, 18 S.H. 
408, 118 N.C. 688—State v. Cainan, 
04 N.C. 880. 

85. Ark.—^Bodenhamor v. State, 28 
S.W. 607, 60 Ark. 10. 

86. Cal.—Bx parte Lelaney. 43 Cal. 
478. 

Tenn.—State v. Graham, 8 Sneed 184. 

37. Ga,—Hardln r. State, 89 S.B. 
879, 114 Ga. 68. 

60 C.J. p 636 note 48. 

38. Ga.—^Parks v. State, 86 S,D. 73, 
110 Ga. 760. 

50 C.J. p 635 note 48. 

39. Ga.—^Hardln v. State, 89 S.E. 
879, 114 Ga. 68. 

60 CL P 635 note 44. 

30. Ga.—^Roberts v. State, 47 l?.B. 
611, 120 Ga. 177. 

Wyo.—Town of Torrlngton v. Tay- j 
lor, 137 P.2d 621, 60 W^o. 109. | 
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Partionlav language held profane 
(1> Reference to indivldual as 
^'damned.'*—Duncan v, XT. S., C.C.A. 
Or., 48 F.2d 128, certiorari deniad 
51’ S.Ct 656, 288 U.S. 863, 76 L.Bd. 
1408. 

(2) XTse of expresslon ^l)y God’’ 
irreverently.—Duncan v. XJ. S., su¬ 
pra, 

(3) Statement of Intentlon to call 
down the curse of God on a oertaln 
indivldual.—^Duncan v. XJ. S., supra. 

(4) Other language/—Orf v. State, 
113 So. 202, 147 Mlss. 160. 

31. Ga.—^Roberts v. State, 47 6.B, 
611, 120 Gfiu 177, 

Wyo.—Town of Torrington v. Tay¬ 
lor. 187 P.2d 621, 59 Wyo. 109. 
vrse of words ‘^'Jesns Ohrlst’^ as 
an exclamatlon preoedlng the ques- 
tion “Can't you read?” dld not con¬ 
stitute profane language within mu¬ 
niclpal ordinance, ‘on the theory that 
the words dld not, Import an Impre- 
catlon of divine vepgeance and dld 
not Imply divine condemnatlon apd 
that it was not ciear that the words 
were used wlth Irreverence toward 
God or holy thlngs o^ in manlfest 
or implled contempt of holy thlngs. 
—Town of Torrlngton V. Taylor, su¬ 
pra, 'i . , ■ . 

33. Pa.-s-Commonwealth v. Hardy, 
1 Ashm. 41Q. 

60 C.J. p 685 note 25. 
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an imprecation o£ divine vengeance or imply divine 
condemnation,®^ as used with other words or under 
the circumstances in which they were spoken-^^ If, 
under the circumstances, the words, when spoken, 
do not carry this meaning, there is no offense.^® Un¬ 
der a statute penalizing the use of obscene and 
vulgar or profane language, under certain circum¬ 
stances, the words need not be even profane to con¬ 
stitute the offense, if they are vulgar or obscene.36 
Where the offense is statutory and the statute is 
construed to apply to spoken words only, the de- 
livery of a written comn^unication using the profane 
language does not constitute the offense.^"^ 

Place, Where the statute, by its terms, makes the 
prohibition against profanity operati ve in a par- 
tkular locality or within defined limits, the profani¬ 
ty, in order to constitute an offense, must be within 
those limits.38 The profane swearing must be in a 
Public place, where the statute so defines the of- 
fense.3® Under a statute or ordinance prohibiting 
the use of profanity in a Street or public place, the 
use of the prohibited words on the veranda of a 
house close to a public Street within hearing of per- 
sons passing on the Street constitutes the offense.^O 
Where the statute or ordinance prohibits the curs- 
ing “in any Street, house or elsewhere in the city," 
cursing on private premises is an offense.^^ 

§ 5. Prosecution 

Prosecutlons for certain offenses Involving profanity 
may be by indfctment, and summary proceeding will Ile 
In some cases. 

The prosecution for some offenses involving pro¬ 


fanity may be by indictment, while a summary pro¬ 
ceeding in the case of other such offenses may 
lie>2 Where accused has uttered several oaths on 
the same day, a single summary proceeding before 
the magistrate may include them all,^® or he may be 
prosecuted in a separate proceeding for each curse.44 
In an Information given under oath to a magis¬ 
trate, it is not necessary to specify the offense or 
offenses with as much certainty as is necessary in 
an indictment^5 The view has been taken that the 
information is sufficient if it follows the words of 
the statute.**® Where a number.of profane oaths 
are charged, the words of each oath need not be 
set forth;47 the words of one, and the number of 
times it was uttered, are sufficient.**® Where the 
statute requires that the information set out the na¬ 
ture of the oath, a setting out of the oath in the 
exact words,used is sufficient,^® 

An indictment for the common-law offense in¬ 
volving nuisance must set forth all the facts and 
circumstances which go to make up the offense;®® 
and an omission of an essential allegation will not 
be aided by proof of the facts omitted.®! It has 
been held oj: recognized that essential averments 
are the words uttered®.® and an allegation to the 
commdn nuisance, or its equivalent, supported by 
alleged facts showing the profanity to be of that 
character,®® as, for example, that the words were 
uttered in the presence or hearing of others,®^ and 
that they were so repeated in public as to have be- 
come an annoyance and inconvenience to the pub¬ 
lic.®® The view has been taken, however, that, 
even though only a single act of profanity is al- 


33. Wyo.—CSorpofi JotIb Q.iiot6d In 
Town of Torrlnfirton v. Taylor, 187 
P.2d 621, S24, 60 Wyo. 109. 

50 C.J. p 6S5 note 28. 

34i Wyo.—OorpuB Jorls q:aoted In 
Town of Torringrton v. Taylor, 137 
P.2d 621, 624, 59 Wyo. 109. 

50 C.J. p 635 note 28. 

35. Wyo.—Corpfui Jttrls qnoted In 
Town of Torrington v. Taylor, 137 
P.2d 621, 624, 59 Wyo. 109. 

50 C.J. p 635 note 29. 

36. Ga.—Holcombe v. State, 62 S.E. 
647, 5 Ga.App. 47. 

50 C.J. p 636 note 31. 

Use of obscene or vulgar language 
as offense see Obscenity S 0* 

37. Ga.—Willlania v. State, 43 S.E. 
436, 117 Ga. 13. 

38. N.C.—State v. Warren, 18 S.E. 
498, 113 N.C. 683. 

39. Miss.—State v. Shanks, 40 So. 
1005, 38 Miss. 410. 

40. Hawali.—^Republic v. Ben, 10 
Hawaii 278. 


41. N.C.—State v. Cainan, 94 N.C. 
880. 

42. Tenn.—State v. Graham, 3 Sneed 
134. 

50 C.J. p 636 note 47. 

Summary crimlnal prosecution gen- 
erally see Criminal Law §§ 367- 
403. 

43. N.J.—Johnson v. Barclay, 16 N. 
J.Law 1. 

44. Conn.—^Holcomb v. Comish, 8 
Conn, 376. 

45. N.J.—Johnson v. Barclay, 16 N. 
J.Law 1. 

50 C.J. p 636 note 70. 

Complaint in summary prosecution 
generally see Criminal Law §§ 
373-377. 

46. Ind.—Taney v. State, 36 N.E. 
296, 9 Ind.App. 46. 

60 C.J. p 637 note 71. 

47. N.J.—Johnson v. Barclay, 16 N. 
J.Law 1. 

48- N.J.—Johnson v. Barclay, su¬ 
pra. 


49. N.J.—Johnson ▼. Barclay, su¬ 
pra. 

50. Pa.—Commonwealth v. Llnn, 27 
A. 843, 158 Pa. 22, 22 L.RJL 363. 

50 C.J. p 636 note 56. 

Indictment or information for nui¬ 
sance generally see Nuisances SS 
164, 165. 

Sufficient statement of offense in in¬ 
dictment or information In crim¬ 
inal prosecution generally see In¬ 
di ctments and Informatlons §§ 90— 
156. 

51. N.C.—State v. Powell, 70 N.C. 
67—State v. Jones, 31 N.C. 38. 

52. N.C.—State v. Barbam, 79 N.C. 
646. 

50 C.J. p 636 note 58. 

53. Pa.—Commonwealth v. Llnn, 27 
A. 843, 168 Pa. 22, 22 L.R.A. 363. 

50 C.J. p 636 note 69. 

54. Pa.—Commonwealth v. Llnn, su¬ 
pra. 

50 C.J. p 636 note 60. 

55. N.C.—State v. Barham, 79 N.C. 
646. 

50 C.J. p 636 note 61. 
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leged, it is not esscntial to set forth tlie particular 
circumstances which woulcl rcnder a single act a 
nuisance*5® An allcgation that thc words were ut- 
tercd piiblicly will not be sufficient,57 unlcss the 
averment goes on to say that the words were 
uttered in the hearing of others so as to become a 
nuisance.55 It is not nccessary to set out the whole 
conversation, only as much of it as clearly describes 
the language used bcing neccssary,59 

While an indictment for a statutory offense of 
profanity has been held sufficient if it follows the 
words of the statute,®® it has also been hcld or 
recognized that it should set out the words spoken;®i 
but a failure to do so may bc cured by verdict®^ 
Where the statute defines the offense as profanity 
“in any public place," the indictment must state the 
particular public place where thc profanity oc- 
curred.®^ Under an indictment alleging facts which 
would have constituted the offense at common law, 
accused cannot be coiivictcd on proof of a state of 
facts which would merely satisfy the statute, where 


the statutory offense omits certain elements of the 
crime as defined at common law.®^ 

Rui es as to the weight and sufficiency of evidence 
in criminal prosecutions generally apply in prosecu- 
tions for profanity.®® Under a statute making the 
uttering of profane oaths in the presence of a 
fcmale and without provocation an offense, it is 
for the jury to determine whether accused knew 
that he was in the presence of a female,®® and 
whether or not there was provocation.®*^ The view 
has been taken that whether a single act of pro¬ 
fanity constituted a nuisance is a question of fact 
for the jury.®® An instruction in a prosecution 
for an offense here under consideration should be 
applicable to the evidence.®® 

Fonn of convicHon, In a -summary prosecution 
the prccisc form of conviction provided in the 
statute, not mandatory in its terms, nced not be fol- 
lowcd, provided only jurisdiction and the fact of 
conviction are shown.70 


PBOFEET, A short form of ^'profert in curia/^l 
or ^'profert in curiam."® 

‘Trofert in curia," somotimos written ^^profort in 
curiam;" law Latin, moaning ho produces in court. 
In old practico theso words wcre insertod in a 
dcclaration, as an allegation that plainiiift was rcady 
to produce, or did actually produco, in court, the 
deed or othor written instrumont on which his suit 
was foundod, in ordor that tho court might inspoct 
it and dofendant hear it road. Tho samo formula 
was used whon dofendant ploadod a written instru- 
mont.® 

Profert of written instrumonts is treatod gen¬ 
erally in Ploading §§ 230, 367, 368, 370, and moro 


spccijflcally in Bilis and Notes § 570, and Bonds § 
108 a (4). Roforonco is also made to tho indoxos 
to tho tities Appoal and Error and Exocutors and 
Adminisirators. Por othor particular applications 
and spcciAc usos of the tona consuit tho Doscrlptive- 
Word Index. 

PEOFESS, To make open declaration of, to mako 
public declaration or avowal.* 

Professed, Openly dedarod, avowed, aoknowl- 
odged or claimod.® 

Professedly, Avowedly.® 

PBOFESSION. It has boon said that it is diffi- 
oult, if not impossible, to lay down any striet logal 


56. Tenn.—^Toung v. State, 10 Lea 
165. 

50 C.J. p 63G note 62. 

57. Ala.—Goree v. State, 71 Ala. 
7. 

N.C.--State V. Jonos, 81 N.O. 38. 

58. Tenn.—^Toung v. State, 10 Lea 
165. 

50 C.J. p 636 note 64. 

59. Tenn.—State v, Steele, 8 Helak. 
185. 

60. Ark.—^Bodenhamer v. State, 28 
S.W. 507, 60 Ark. 10. 

50 C.J. p 636 note 50. 

61. Miss.--Walton v. State, 8 So. 
171, 64 MiSfl. 207. 

62. Vt.—State V, 3?>eeman, 22 A. 
621, 63 Vt 406, 


63. Miss.^tate v. Shanke, 40 So. 
1005, 88 Hies. 410. 

64. N.C.—State v. Faulk, 70 S.H. 
833, 154 N.C, 688. 

66. Bvldenoe Insuffioleiit to npkold 
convlotlon. 

Wyo.—^Town of Torrlngton v. Tay- 
lor, 137 F,2d 621, 69 Wyo. 109. 

66. Ga.—^Hays v. State, 74 S.B. 814, 
10 Ga.App. 823. 

67. Ga.—^Bay v. State, 39 S.El. 408, 
113 Ga. 1066—^Hays v. State, 74 S. 
B. 314, 10 Ga.App. 823. 

68. Tenn,—^Toung v. State, 10 Lea 
165. 

69. Go.—Roberts v. State, 47 S.B. 
611, 120 Ga. 177. 

70. Pa.—Commonwealth v. Muffley, 
12 Pa.Dlst 366. 
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1. XJ.S.—Gennaln v. Wilgus, Cal., 67 
F. 597, 599, 14 C.O.A. 561, 

8. Va.—BowJos V. Blmore, 7 Gratt. 
885, 889, 48 Va. 886, 389. 

3, Black L.I>. 

4, Tex.-—Wristen v. Wristen, Clv. 
Ajpp., 119 S.W.2d 1104, 1106. 

Slmllefly deftaed 

To make open declaration of, as 
of one'8 knowlodge, belief, action, 
etc.; to avow or acknowledge; to 
confess publlcly.—Folse v. Monroe, 
Tex.Civ.App., 190 S.W.2d 604, 607. 

5. Tex.—Wristen v. Wristen, Clv. 
App., 119 S.W.2d 1104, 1106. 

6. Tex.—Folse v. Monroe, Clv.App., 
l90 S.W.2d 604, 607—Wristen v. 
Wristen, Clv.App., 119 S.W.2d 
1104, 1106. 
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definition of the word "professioa,”'^ and that the 
terra may, perhaps, be best xinderstood by mention 
of some prominent or obaracteristic elements, ra- 
tber than by an attempted complete definition.* 
The Word is vagae,® and neitber static nor rigid,i® 
and is nsed in many different senses,il and in one 
sense it means a publio declaration respecting some- 
tbing,^® and in a somewbat different sense it means 
tbat of wbicb one professes knowledge.^® However, 
the Word “profession” is more commonly employed 
in tbe sense of vocation, bnsiness, calling, or oe- 
cnpation, and it is in this sense tbat tbe term is 
treated in the following paragrapbs. 

While tbe word ^^rofession” may be broadly de- 
fined as meaning vocation,!^ calling, oocnpation,!® 
or employment,^'^ literally, tbe term is applied to a 


calling or vocation requiring special knowledge of a 
branch of Science or leaming,!® and in this some- 
wbat restricted sense tbe word "profession” means 
an employment requiring a leamed education,!® as, 
a profession of arms, tbe profession of a clergy- 
man, lawyer, or physician, tbe profession of cbem- 
istry or pbysics,®® 

‘Trofession” is furtber dedned as meaning tbe 
occupation wbicb one professes to be skilled in and 
to follow;2l the bnsiness wbicb one professes to 
understand and to follow^^ for sabsistence;®® tbe 
occupation, if not mecbanical or agricultural, or 
tbe like, to wbicb one devotes oneself;®^ any call¬ 
ing or occupation involving special mental and 
otber attainments or special discipline, as editing, 
acting, engineering, autborsbipan occupation 


7- Hawail.—-Wrlght v. Borthwlck, 
34 Hawail 245, 253. 

N.T.—^Teague v. Graves, 27 N.T.S.2d 
762, 766, 261 App.Dlv. 652. 

60 C.J. p 637 note 14 [a]. 

Simii «rly expressed 
It Is evldent that an exactlngly 
accurate deflnltlon of the word ‘*pro-! 
fesslon"* whlch wUl preclude the pos- 
slbillty of any controversy Is Impos- 
slble.—^Howarth v. Gilman, 73 A.2d 
655, 658, 365 Pa 50. 

8 . Tex.—^Maryland Casualty «Co. v. 
Crazy WTater Co., Clv^App., 160 S. 
W.2d 102 , 104. 

9. Bng.—Currie v. Inland Revenue 
Gomrs., 2 K.B. 332, 340. 

60 C.J. p 637 note 13. 

10 . Hawail.—Wright t, Borthwlck, 
34 Hawail 245, 253. 

11- Tex.—^Maryland Casualty Co. v. 
Crazy Water Co., Clv.App.^ 160 S. 
V7.2d 102 , 104. 
la. Bla<^ I 4 .D. 

13. Ga—Greorgla State Board of 
Examlners in Qptometry v. Pried- 
mans* Jewelers, 189 S.B. 238, 241, 
183 Ga. 669. 

50 C.J. p 637 note 11. 

14- Ark.—State ez rei. Attorney 
General v. Gus Blass Co., 105 S.W. 
2d 853, 856, 193 lArk. 1159. 

Ga.—Georgla State Board of Exam- 
Iners In Optometry v. Frledmans* 
Jewelers, 189 S.B. 238, 241, 183 Ga. 
669. 

HawalL—Wright ▼. Borthwlck, 84 
Hawail 245, 248. 

Tex.—^Maryland Casualty Co. v. 
Crazy Water Co., ClvA.pp., 160 S. 
W.2d 102 , 104. 

50 C.J. p 640 note 35. 

Phrases 

( 1 ) 'Tieamed profession** see 52 
(!U’.S. p 1034 note 3-p 1035 note 7. 

' ( 2 ) **Recognized profession;** one 
who to engdged in teachlng persons 
to ride horses to not a m4mber of a 
**recqgntoed profession.**—Village of 

! -I 


East Hampton v. Mulford, 65 N.Y.S. 
2d 455. 456, 188 Mlsc. 1037. 

IB; Ga.—Georgia State Board of 
Bxamlners in Optometry v. Prled- 
mans* Jewelers, 189 S.E. 238, 241, 
183 Gcl 669. 

Tex.—^Maryland Casualty Co. v. 
Crazy Water Co., Civ.App., 160 
S.W.2d 102 , 104. 

50 C.J. p 640 note 31^. 

Oneto Principal 

Hawail.—Wright v. Borthwlck, 84 
Btawali 245, 248. 

13. La—State v. Pendleton, 119 So. 

73. 74, 9 LaApp. 100. 

Tex.—^Maryland Casualty Co. v. 
Crazy Water Co., Clv.App., 160 S. 
W. 2 d 102 . 104. 

17- Ga—Georgla State Board of 
Exajuiners In Optometry v. Frled- 
mans* Jewelers, 189 S.E. 238, 241, 
183 Ga 669. 

Hawail.—Wright ▼. Borthwlck, 84 
Hawail 245, 249. 

La—Corpas Juris auoted In State 

V. Cohn, 165 So. 449, 450, 184 La 
53. 

Pa—^Howarth v. Gilman, 73 A2d 
655, 658, 365 Pa 50. 

Tex.—^Maryland Casualty Co. v. 
Crazy Water Co., Clv.App., 160 S. 

W. 2d 102 , 104. 

50 C.J. p 688 note 16. 

Xnown eiiLploymeii;t 
Tex.—Geise y. Pennsylvanla !E*ire 
Ina Co., Civ.App.. 107 S.W. 555. 

50 C.J. p 640 note 82. 

18. Ga—GeorgdA State Board of 
Examiners in Optometry v. Prled- 
mans* Jewelers, 189 S.E. 238, 241, 
183 Ga 669. 

Md.—^Dvorine, v. Castelberg Jewelry 
Corporation, 185 A 562, 566, 170 
Md. 661. 

19. Hawail.—Wright v. Borthwlck, 
34 Hawail 245, 249. 

La^—Corpus Juris quoted in State 
V. Cohn, 166 So. 449, 460, 184 La 
63. 

60 C.J. p 638 note 17. 
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20 . Ga.—Georgla State Board of 
Examiners in Optometry v. Pried- 
mans' Jewelers, 189 S.E. 238, 241, 

183 Ga 669. 

Hawail.—Wright v, Borthwlck, 84 
Hawail 245, 249. 

60 C.J. p 638 note 17 Ca]-[c]. 
Slmilarly expressed 
An employment requiring a 
learned educatlon, as those of divin- 
Ity, law, and physlc. 

U.S.—TJ, S. V. Laws, Ohlo, 16 S.Ct. 
998, 1001, 168 XJ.S. 268, 41 L.Bd. 
151. 

Pa—Howarth v. Gilman, 78 A2d 
655, 658, 365 Pa 50. 

21 . XJ.S.—Ocean Accident Sc Guar- 
antee Corporation v. Herzberg*s, 
C.C.ANeb., 100 IP.2d 171, 172. 

La—State v. Cohn, 165 So. 449, 460, 

184 La 53. 

22 . lowa—Cummings v. Pennsylva- 
nia Flre Ius. Co., 134 N.W. 79, 82, 
163 lowa 679, 37 L.R.A.,N.S., 1169, 
Ann.Cas.l913E 235. 

La—State v. Pendleton, 119 So. 73, 
74, 9 LaApp. 100, 

23. Ga—Georgla State Board of 
Examiners In Optometry v. Pried- 
mans’ Jewelers, 189 S.E. 238, 241, 
183 Ga 669. 

50 C.J. p 639 note 80. 

24. U.S.—Viti v, Tutton, C.C.Pa, 
14 P. 241, 244. 

Ga—Georgla State Board of Exam- 
iners in Optometry v. Prledmans* 
Jewelers, 189 S,E. 238, 241, 183 
Ga 669. 

50 C.J. p 639 note 28. 

SlmUarly dellned 

The occupation, If not purely com- 
merclal, mechanlcal, agricultural, or 
the like, to whlch one devotes one- 
self. 

Hawail.—Wright v. Borthwlck, 34 
Hawail 245, 248. 

Pa—^Howarth v. Gilman, 73 A2d 
655, 658, 365 Pa 50. 

25. La—Corpas Juris quoted In 
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whieli proporly involves a liberal edncation or its 
equivalent and mental, rather than maniial, labor, 
espccially ono of the three loamod professions 2 « 
Very gcncrally the term is employed as reforring 
to a calling in wbich ono professos to bavo ao- 
quired some special knowlodgo, usod by way eitber 
of instructing, guiding, or advising otbers or of 
serving thom in some art;27 a vocation in •which a 
professed knowlodgc of somo dopartment of Science 
or leaming is nsed by its practical application to 
the affairs of otbers, eitber in advising, guiding, or 
teaebing tbem, or in serving tbeir interests or wel- 
fare in tbo practice of an art fotmdod on it .2 8 ^TPro- 
fession” is also defined as tbo metbod or means 
pursued by persons of tocbnical or scientidc train- 
ing.22 


Tbe Word '^rofession^' implies professed attain- 
ments in special knowledge, as distingoisbed from 
more skillj^o it connotes sometbing more tban mere 
skill in tbe performance of a task.®! A profession 
involves labor, skdl, edncation, and special knowl- 
edge,22 and implies a vocation reqtdring bigber 
edncation and leaming;23 intellectnal skill as dis- 
tinguisbed from tbat nsed in an occupation for tbe 
production or sale of commodities;^^ and an appli¬ 
cation of sueb edncation or special knowledge to 
nses for otbers, as a vocation, as distinguisbed from 
its pnrsnit for one^s own pnrposes.®® It also implies 
a practical dealing witb affairs as distingoisbed from 
more study or investigation.®® 

Wbile a profession is not a money getting bnsiness 
and bas no element of oommeroiolism in it,27 it does 


state V. Cohn, 16B So, 449, 460, 184 
La* 53. 

50 C.J. p 638 note 19. 

S6. La.—Coxpnji J^nrls gnoteA i». 
State V. Cohn, 166 So. 449, 460, 184 
TiiSit 53. 

60 O.J. p 688 note 18. 

27. Hawail.—WrlKht v, Borthwlck, 
34 Hawali 246, 248. 

La.—Oorpns Jurlfl uuoted lA State 
V. Cohn, 165 So. 449, 460, 184 La. 
63. 

N.T.—Teague v. Graves, 27 N.T.S.2d 
762, 765, 291 App.Dlv. 662, 

■Pa.—^Howarth v. Gilman, 78 A,2d 

665, 668, 866 Pa. 60. 

60 C.J. p 638 note 16. 

2a Hawali.-—Wright v. Borthwlck, 
34 Hawail 245, 249, 260. 

La—State v. Cohn; 166 So. 449, 460, 
184 La 63. 

N,Y.—Geiffert v. Meoloy, 69 N.B.2d 
414, 416, 298 N.T. 683—City of 
New RocheUo, on Complalnt of 
Bassler, v. Frlodman, 78 N.T.S.2d 
681, 684, 190 Misc. 664. 

Pa—^Howarth v. Gilman, 78 A.2d 

666, 658, 365 Pa 60. 

60 C.Jr. p 638 note 15 [a] (1). 
Siinllaxly deflned 

(1) A vocation in which a pro¬ 
fessed knowledge of some depart- 
ment of learnlng or Science is used 
in its application to the alfalrs of 
others, or in the practice of an art 
founded on it. 

ta.S.—Ocean Accident & Guarantee 
Corporation v. Herzherg’ 0 , C.C.A. 
Neb., 100 P.2d 171, 178, 

La—^tate v. Cohn, 166 So. 449, 461, 
184 La 63. 

Or.—State ex rei. Sisemore v. Stand¬ 
ard Optica! Co. of Oregon, 188 P. 
2d 309, 811, 812, 182 Or. 452, 

(2) A vocation founded on pro- 
longed and speololized intellectual 
trainlng which ezxables a partlcular 
Service to be rendered.—State ex rei. 
Sisemore v, Standard Optical Co. of 
Oregon, supra 

72 C.J.S.—77 


29. Va—^Board of Sup*rs of Am- 
horst County v. Boaas, 10 S.B.2d 
498, 499, 17C Va 126. 

30. TT.S,—Aulen v. Trlumph Hxplo- 
slve, D.aMd., 58 FJSupp. 4, 8. 

Hnwali.—^Wrlght v. Borthwlck, 84 
Hawail 245, 250. 

lowa—State v. Wlnneshiok Co-op., 
Burlal Ass*n, 22 N.W.2d 800, 803, 
237 lowa 656, 165 A.L.R. 1092. 

La—Oorpiui Jnrlg quoted iu State'v. 

Cohn, 165 So. 448, 450, 184 La 63. 
N.Y.—GollXort v. Mealey, 69 N33.2d 
414, 416, 293 NT.Y. 683—Teague v. 
Graves, 27 !Isr.Y.S.2d 762, 765, 261 
•App.Dlv. 652—^Dickson v, l^^ynn, 
280 N.Y.S. 226, 230, 246 App.Div. 
226—City of New Rocholle, on 
Complalnt of Bassler, v. Friod- 
man, 78 N.Y.S.2d 681, 684, 686, 190 
Mtsc. 664. 

Pa—^Howarth v. Gilman, 78 A.2d 
650, 668, 866 Pa 60. 

60 C.J. p 088 note 20. 

XUsttngnlshing mavk 
The Principal diiferenee between 
the sltuation in anclent and medl- 
oval times was that in the latter the 
teachers, administrators, lawyers, 
and physioians had received pro- 
longod formal training and constl- 
tuted a class apart; and it is this 
characterlstlc, the possession of an 
intellectual techniuue acqulred by 
special trainlng, which can be ap- 
p]ied to some sphere of evoryday 
life, that forms the dlstlngulshing 
mark of a profession.—State ex rei. 
Sisemore v. Standard Optloal Co, of 
Oregon, 188 P.2d 809, 812, 182 Or. 
452. 

31. Pa.—^Howarth v. Gilman, 78 A. 
2d 666, 658, 866 Pa. 50. 

32. Tex.—^Maryland Casualty Co. v. 

I Crazy Water Co., Civ.App., 160 S. 

W.2d 102, 104, 105. 

33. N.T.—Teague v. Graves, 27 N.Y. 
S.2d 762, 766, 767, 261 App.DiV- 

I 652. 

I Solentlflo learnlng and knowledge 
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are essentlal requlsites in any occu¬ 
pation which may properly be re- 
garded as a profession.—Teague v. 
Graves, supra. 

34. La.—Oorpns Jnxis qnoted In 
State V. Cohn, 165 So. 449, 450, 184 
La. 63. 

60 C.J. p 638 note 21. 

The labor and skill Involved in a 
profession aro predomlnantly men¬ 
tal or intellectual rathor than physi- 
cal or manual.—Maryland Casualty 
Co. V. Crasy Water Co., Tex.Civ. 
App., 160 S.W.2d 102, 106. 

35. Hawali.—Wright v. Borthwlck, 
84 Hawail 246, 250. 

lowa.—State v. Winneshlek Co-op. 
Burlal Ass’n, 22 N.W.2d 800, 803, 
287 lowa 666, 166 A.L.R. 1092. 

La.—State v. Cohn, 16$ So. 449, 451, 
184 La. 63. 

N.Y.—GeifCert v. Mealey, 69 N.H.2d 
414, 416, 293 N.Y. 583—Teague v. 
Graves, 27 N.Y.S.2d 762, 765, 261 
App.Dlv. 662—City of New Ro- 
chelle, on Complalnt of Dassler, v. 
DffViedmaa, 78 N.Y.S.2d 681, 684, 
686, 190 Misc. 664. 

Pa,—^Howarth v. Gilman, 73 A.2d 

665, 668, 865 Pa. 60. 

Tex.—Maxrland Casualty Oo. v. 
Crazy Water Co,, 01v.i!ij>p., l60 S. 
W.2d 102, 106. 

50 C.J. p 688 note 28. 

36. Hawail,—Wright v. Borthwlck, 
84 Hawail 246, 260. 

lowa.—State v. Winneshlek Co-op. 
Burlal Ass'n, 22 N.W.2d 800, 803, 
237 lowa 666, 166 A.L.R. 1092. 

La.—State v. Cohn, 166 So. 449, 461, 
184 La 58. 

N.Y.—^Teague v. Graves, 27 N.Y.S. 

2d 762, 766, 281 App.Dlv, 662. 

Pa—Howarth v. Gilman, 78 A2d 

666, 668, 366 Pa 50. 

Tex^-^pvptis Jnria qnoted In Mary¬ 
land Casualty Co. v. Crazy Water 
Co., Civ.APP-. 160 S.W. 2 d 102, 105. 

60 C.J. p 688 note 22. 

37. Wash.—State ek rei. Stinbr v. 



PROFESSION 


72 C.J.S. 


involve eompensation or profit,38 and it is of the 
essence of a profession that the profilts shonld be 
dependent mainly on tbe personal qnalifications of 
tbe person by wbom it is carried on.39 It bas been 
said tbat, in speaking of a personas profession, that 
branch of the vorld^s activities wherein he expends 
his nsual eveiyday efforts to gain a livelihood is 
referred to.^® 

Originally,^! and historically,42 the word ^^ro- 
fession” was applied only to lavr, medicine, and 
theology or divinity,^^ an^ these were known as the 
three ‘‘leamed professions,”^^ and it has frequently 
been said that formerly these were spedfically 
known merely as "the professions.”^5 

In modem nsage, and in a restrioted sense,the 


Word "profession^ is stili sometimes specifically^7 
applied only to the leamed professions^s and to the 

persons engaged thereiru^s However, the tendeney 
has been to enlaige and extend the scope and mean- 
ing of the terni,®® and this has resulted in the word 
becoming more elastic and its denotation more 
liberalized,®! so that it has long eeased to be eon- 
nected only with, and restrioted exelusively to, the 
so-called learned professions.®^ The word "pio- 
fession” now has a broader and more comprehen¬ 
sive meaning than formerly was accorded to it,® 3 
and its signification now extends far beyond the 
well-known classical professlons of earlier days,®^ 
and as the applications of Science and leaming are 
extended to other departments of aiffairs, other voca* 
tions also receive the name.®® 


Yelle, 25 P.2d 91. 94, 96. 174 Wash. 
402. 

Desdxe to 1)0 of servloe 

'"True. the professlonal man seeks 
to live by what he earns. but his 
main purpose and desire is to be of 
Service to those who seek his aid 
and to the community of which he 
is a necessary part. In sonae in- 
stances, where the recipient is able 
to respond. seemingrly largre fees may 
be paid. but to others unable to pay 
adequately, or at all, the profession- 
al Service is usually cheerfully ren- 
dered.”—State ex rei. Stlner v. Telle, 
supra. 

38. Tex.—Maryland Casualty Co, v. 
Crazy Water Co., Civ.App., 160 S. 
W.2d 102, 104, 106. 

38. Tex.— Ck>xpiiB JnxlB quoted in 
Maryland Casualty Co. v. Crazy 
Water Co., Civ.App., 160 S.W.2d 
102, 106. 

50 C.J. p 688 note 24. 

40l lowa.—Gardner v. Trustees of 
Main St. M. E. Church of Ottum- 
wa, 244 N.W. 667, 6&0. 

Minn.—State v. Douglas County 
Dist. Ct, 164 N.W. 366, 868, 138 
Minn. 103. 

41. Hawaii.—Wrlgrht v. Borthwlck. 
84 Hawaii 246, 263. 

N.T.—Teagnie v. Graves, 27 N.T.e.2d 
762, 766, 261 App.Div. 662. 

42. Ga—Georgla State Board of 
Kxaminers in Optometry v. Fried- 
nxans' Jewelers, 189 S.E. 238, 241, 
183 Ga 669. 

Sistorioally and orfllnarily, the 
Word “profession” is limlted to such 
avocations as the law, the ministry, 
medicine, military Science, ensineer- 
ing, and the lika—Dvorine v. Cas- 
telbergr Jewelry Corporation. 185 A. 
562, 566, 170 Md. 661. 

43- tT.S.—Ocean Accident Guar- 
antee Corporation v. He 3 rzbergr's, 
CLC-ANeb.. 100 F.2d 171, 178—Au- 
len V. Triumph Explosive, D.ClMd., 

. 58 iP.Supp. 4, 8. 


Hawaii.—Wrlght v. Borthwlck, 84 
Hawaii 245, 253. 

lowa—State v. Wlnneshiek Co-op. 
Burial Ass*n, 22 N.W.2d 800, 803, 
237 lowa 666, 166 AJL..R. 1092. 

La—State v. Cohn, 166 So. 449, 461, 
184 L.a 63. 

N.Y.—Dickson v. Flynn, 286 N.Y.S. 

226, 230, 246 App.Div. 226. 

Pa—Howarth v. Gilman, 73 A.2d 
665, 658, 366 Pa 60. 

50 aj. p 637 note 14 [b]. 

Xiater addition 

“Originally the word *professIon’ 
was limited to the three learned pro¬ 
fessione, divlnity, medicine and the 
law. To this group that of arms 
was later added.”-—^Teague v. Graves, 
27 N.Y.S.2d 762, 766, 261 App.Div. 
652. 

44. Ga—Georgia State Board of 
Examiners in Optometry v. Pried- 
mans* Jewelers, 189 S.E. 238, 241, 

183 Ga 669. 

Hawaii.—Wright v. Borthwick, 34 
Hawaii 245, 253. 

N.Y.—Teague v. Graves, 27 N.Y.Q.2d 
782, 766, 261 App.Div. 662. 

45, IT.S.—Ocean Accident & Guaran- 
tee Corporation v. Herzberg's, C.C. 
A.Neb., 100 F.2d 171, 173—Aulen 
V. Triumph Exploslve, D.C.Md., 68 
F.Supp. 4, 8. 

Hawaii.—Wrlght v. Borthwlck, 34 
Hawaii 245, 250. 

lowa—State v. Wlnneshiek Co-op. 
Burial Ass^n, 22 N.W.2d 800, 803, 
237 lowa 556, 165 AL.R. 1092. 
La—State v. Cohn, 166 So. 449, 451, 

184 La 53. 

N.Y.—Teague v. Graves, 27 N.Y.S. 
2d 762, 765,. 261 App.Div. 662— 
Dlckson V. Flynn, 286 NY.S. 226, 
230, 246 App.Div. 226. 

Pa—^Howarth v. Gilman, 73 A.2d 
655, 658, 365 Pa 50. 

60 C.J. p 637 note 14 [bj (1). 

43. BEawaii.—Wright v. Borthwick, 
34 Hawaii 245, 248. 

50 C.J. p 640 note 36. 
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47. La—State v. Cohn, 165 So. 449, 
450, 184 La 53. 

48. Hawaii.—Wright v. Borthwlck, 
34 HawaU 245, 248. 

Hl.—^People V. Maggi, 83 N.H.2d 926, 
927, 310 Hl.App. 101. 

La—State v. Cohn, 166 So. 449, 450, 
184 La 53. 

50 C.J. p 640 note 36. 

49. 111.—People V. Maggi, 33 NH 
2d 925, 927, 310 Ill.App. 101. 

60. Hawaii.—Wright v. Borthwick, 
34 Hawaii 245., 248, 249. 

51, NY.—Teague v. Graves, 27 N.Y. 
iS.2d 762, 766, 261 App.Div. 662. 

52. U.S.—Ocean Accident & Guar- 
antee Corporation v. Herzberg*s, C. 
C.ANeb., 100 F.2d 171, 173. 

53, Hawaii.—^Wright v. Borthwick, 
84 Hawaii 245,, 248, 249. 

54. NY.—^Teague v. Graves, 27 N 
Y.S.2d 762, 766, 261 App.Div. 652. 

65. U.S.—Ocean Accident & Guar- 
antee Corporation v. Herzberg’s, C. 
C.ANeb., 100 P.2d 171, 173—Aulen 
V. Triumph Explosive, D.C.Md., 68 
F.Supp. 4, 8. 

Hawaii.—^Wright v. Borthwick, 34 
Hawaii 246, 250. 

lowa—State v. Wlnneshiek Co-op. 
Burial Ass'n, 22 N.Wi2d 800, 803, 
237 lowa 666, 166 A.L.R, 1092. 

La—State v. Cohn, 166 So. 449, 461, 
184 La 63. 

N.Y.—Teague v. Graves, 27 NY.S. 
2d 762, 766, 261 App.Div. 662— 
Dlckson V. Flynn, 286 N.Y.S. 226, 
230, 246 App.Div. 226. 

Pa—^Howarth v. Gilman, 73 A.2d 
655, 658, 365 Pa 50. 

60 C.J. p 637 note 14 [b] (1), [c]. 

Applied to other oooupatlozis or oa-H- 
Ings 

The term has come to be applied 
to other occupatione or callings, all 
of which require learned and special 
preparatlon in the acquirement of 
scientlhc knowledge and skill, nec¬ 
essary to a proper understanding 
and successful management of such 
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Attorneys56 and clGrgyinon57 are regarded as en- 
gaging in pix)fessions, as are physicians^s and i>er- 
sons engaged in rclatcd or associated occnpationsS^ 
such as dentistry,®® optomctry,®^ and vetcrinary 
medicine and surgory.®^ The term ^^proCosslon” is 
now generally applicable to accouuiants,®^ arehi- 

tects,®^ chemists,^® editors/*® elociricians,®^ cngi- 

neorSj^s jonnialists,®^ landscapo archiicjcis,^® and 
pharmaeists^i when engagcd in tho praciieo oJC their 


vocations. Certij&ed shorthand reporting,72 and 
teac]iing73 are regarded as professions. For' addi- 
tlonal businesses, activities, or occupations Trhich. 
bave becn held to be professions see 50 C.J. p 638 
note 25. 

On the other band, beauty cultuiists,^^ brokers,^^ 
insuranco agents,76 nndertakers and enibalmers,77 
and various others*^® have been held not to be en- 
gaged in the practice of a profession. For addi- 


occupations.— Wrljfht v. Borthwlck, 
S4 Hawaii 246, 262—60 C.J. P C37 
note 14 [c]. 

56. Ga.—Lanior v. Maeon, 69 Ga. 
187, 188. 

N.T.—^People, on Complaint of Fur- 
nice, V. Garlock, 11 N.Y.S.2d 82, 84, 
170 Mlsc. C86. 

57. Pa,—Ross V. City of Philadel¬ 
phia, 26 A.2d 834, 836, 149 Pa. 
Super. 33. 

60 C.J. p 638 note 26 Cni]. 

58. Ga.—^Lanier v, Maeon, 60 Ga. 
187, 188. 

59. Chiropody 

—GolCCort V. Mealey, 60 N.l£l.2d 
414, 416, 203 N.T. 683. 

Osteopathy 

If.y,—GolfCert V. Mealey, supra, 
Fhyslotherapy 

N.T.—Geiffort v. Mealey, supra. 

60. Hawaii.—WriKht v. HorthwlolK, 
34 Hawaii 245, 247, 264. 

Dental hyirlene 

N.Y.-<teiffort v, Moaloy, 69 N.EJ.2d 
414, 416. 293 K.Y. 683. 

81. Ark.—JState ex rol. Attorney 
General v. Gus Blass Co., 106 S.W. 
2d 863, 866, 193 Ark. 1169. 

D.C.—Silver v. Lanshurffh A Bro., 
111 P.2d 618, 619, 620, 72 App.B.C. 
77, 128 A.L.II. 682. 

Ga-^eorgria Stato Board of Hxarn- 
Iners in Optomotry v. Frloamans' 
Jewelers, 189 S.B. 238, 241, 183 Ga 
669. 

ni.—^Babcock v. Nudelman, 12 IT.E. 
2d 636, 637, 367 111. 626—L. Klein 
V. Roson, 64 N.B.2d 226, 232, 327 
in.App. 375. 

Kan.—State ex rei. Beck v. Goldman 
Jeweiry Co., 61 P.2d 996, 1001, 142 
Kan. 881, 102 A.L.R. 334. 

Moss.—McMurdo v. Gettor, 10 H.B. 

2d 139, 143, 29$ Mass. 363. 

N.Y.—Geiffert v. Mealey, 69 N.B.2d 
414, 416, 293 N.Y. 683. 

Chio.—State ex rei. Brickor v. Buhl 
Optlcal Co., 2 3Sr.B.2d 601, 603, 131 
Chio St 217—State ex rei. HarrJs 
V. Myers. 191 N.B. 99, 100, 128 
Ohio St 366. 

Or.—State ex rei. Sisemore v. Stand¬ 
ard Optlcal Co. of Oregon, 188 P. 
2d 309, 812, 182 Or. 462. 

Wash.—State ex rei. Standard Op- 
tical Co. V. Superior Court for 
Chelan County, 186 P.2d 839, 841. 
17 Wash.2d 323. 


62. N.Y.—GoifXert v. Mealey, 59 N. 
E.2d 414, 415, 293 N.Y. 683. 

63. Hawaii.—Wright v. Borthwidk, 
34 Hawaii 245, 247, 264. 

N.Y.—Gellfort v. Mealey, 59 N.E.2d 
414, 416, 293 N.Y. 583. 

64. Hawaii.—Wrlght v. Borthwlck, 
34 Hawaii 246, 247, 249, 264, 

65. Hawaii,—WrJght v, Bortbwick, 
Hupra. 

N.Y.—Teaguo v. Graves, 27 N.Y.S. 

2d 762, 766, 261 App.Div. 652. 

60 O.J. p 638 noto 26 [b]. 

68. HawiiU,—Wright v. Borthwlck, 
34 Hawaii 246, 262, 263. 

67. Hawaii.—Wright v. Borthwlck, 
supra. 

60 C.X p 638 note 26 CfJ. 

68. N.Y.—Golifert v. Mealey, 69 N. 
E.2d 414, 415, 293 N.Y. 683. 

Specillo typas of angliiears 

(1) Clvil enginoer.—^Wrlght v. 
Borthwlck, 34 Hawaii 246, 247. 254— 
60 C.X p 038 note 26 [g] (1). 

(2) Consulting onglneer.—^Erics¬ 
son V. Brown, 38 Barb., N.Y., 390, 
391. 

<3) Industrlal designor.—Teague 
V. Graves, 27 N.Y.S.2d 762, 766, 261 
App.Div. 652. 

<4) Surveyor.—-Wright v. Borth¬ 
wlck, 34 Hawaii 246, 247, 253, 264. 

69. Hawaii,—^Wrlght v, Borthwlck, 
supra. 

70. N.Y.—Gellfort v. Mealey, 69 N. 
E.2d 414, 416, 293 N.Y. 683. 

71. iPla.—^r.,ee v. Gaddy, 183 So. 4, 
6, 133 Fla. 749. 

La.—Ballard v. Goldsby, 76 So. 219, 
142 La. 16. 

N.Y.—Geiffert v. Mealey, 69 NJ93.2a 
414, 416, 293 N.Y. 683. 

Pa,—^Appoal of Blser, 176 A. 200, 817 
Pa. 190. 

78. N.Y.—Geiffert v. Mealey, 69 N. 
E.2d 414, 416, 293 N.Y. 688. 

73. N.Y.—Geiffert v. Mealey, supra. 
Teachlng of singlng or musio 

N.Y.—People ex rei. Fullam ,v. Kel¬ 
ly, 176 N.B. 108, 109, 256 N.Y. 396. 

74. 111.—^People v. Maggi, 33 N.E. 
2d 926, 927, 928, 310 Ill.App. 101. 

75. Specillo types of hrokers 

(1) Customhouse broker.—^People 
ox rei. Tower v. State Tax Commi h- 
flion, 26 N.B.2d 955, 967, 282 N.Y. 
4-07—Teague v. Graves, 27 N.Y.S.2d 
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762, 766, 767, 261 App.Div. 652—Peo¬ 
ple ex rol. Roblnson v. Graves, 20 N. 
Y.S.2d 394, 269 App.Div. 966—People 
ex rol. Tower v. State Tax Commis- 
Hion, 13 N.Y.S.2d 727. 728, 267 App. 
Div. 1064. 

(2) Insurance broker.—Teague ▼. 
Graves, supra^—Otis v. Graves, 20 N. 
Y.S.2d 426, 427, 269 App.Dlv. 967. 

(3) Real estate broker. 

Cal.—Jonos v. Robertson, 180 P.2d 
929, 931, 79 Cal.App.2d 813. 

IU.—^Vlllage of Rlverslde v. Kuhne, 
82 N.E.2d 600, 603, 336 IlLApp. 647. 

(4) Textile broker.—Teague v. 
Graves, supra. 

76. N.Y.—^Teague v. Graves, supra 
—^Rocht V. Graves, 12 N.Y.S. 2d 
168, 169, 267 AppTDiv. 889. 

Okl.—Oklahoma Tax Commlssion v. 
Bcnham, 179 P.2d 123, 126, 198 Okl. 
384. 

60 C.X p 639 note 26 [f]. 

77« lowau—State v, Wlnneshlek Co- 
op. Burlal Ass^n, 22 N.W.2d 800, 
803, 237 lowa 666, 166 A.L.E. 1092. 
K.X—^Babcock v. Laldlaw, 166 A. 

G32, 633, 113 N.XBq. 818. 

N.Y.—Teague v. Graves, 27 N.Y.S.2d 
762, 766, 767, 261 App.Div. 662— 
Bond V. Cook, 262 N.Y.S, 199, 203, 
237 App.Div. 229. 

Ohio.—^Busse A Borgmann Ca v. 
Upchurch, 21 N.E.2d 349, 352, 60 
Ohio App, 849. 

60 C.J. p 639 note 26 fc], [n]. 

78« Keld not Inoluded 

(1) Firm engaged in developlng 
new textile fabries and worklng out 
tochnical problems in oonnectlon 
with production thereof.—^People ex 
rol. Seldman v. Graves, 22 N.Y.Q.2d 
985, 986, 260 App.Div. 898. 

(2) Furniture designer and travel- 
Ing consultant.—Application of De 
Vries, 44 N.Y.S.2d 535, 636, 266 App. 
Div. 1030. 

(3) Registered interstate com¬ 
marce commlssion praetttioner.— 
Pollock v: Mealey, 40 N.Y.S.2d 67, 
68, 266 App.Div. 699. 

(4) The earnlngs of a person 
whose worfc was conflned to exeeu- 
tive and clerlcaJ aspects of business 
organlzation and whose Services in- 
volved improvement of methods of 
office management, etc., were not de- 
lived from practice of a profession. 
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tional bxisinesses, activities, or oecnpatioiis wMoli 
liave been beld not to be professions see 50 C.J. p 
630 note 26; 

^Trofession” has been held eqnivalent to, or syn- 
onymons with, 'T)usiness” see 12 C.J.S. p 773 note 53, 
"employment’^ see 30 O.J.S. p 234 note 68, and 
"occnpation" see 67 C.J.S. p 77 note 48. 

It has been compared with, or distingoished from, 
'TjtLsiness” see 12 CJ’.S. p 774 note 60, *'era£t” see 
23. C.J.S. p 1035 note 73, "oecnpation” see 67 C.J.S. 
p 77 note 53, '^rofessional,”'^® and "trade.”80 

The right to engage in a profession, trade, or 
bnsiness is disonssed in Constitutional Law § 224. 
Exemption from liability to seizure and sale of prop- 
erty owned by p^ons engaged in a profession see 
Exemptions § 24 d (7). Imputations tending to in¬ 
jure in business, profession, trade, ofSLce, or em- 
ployment are treated in libel and Slander §§ 32- 
52; and for professions subject to license or tax 
see licenses § 30 a. 'Trofession” in eeolesiastical 
law is defined in Religions Societies § 39. For 
other particnlar applications and speoidc nses of the 
terms "profession” and "professions” consnlt the 
indexes to the Taiions tities and the Desoiiptive- 
Word Index. 

PROFESSIOKAL. The word '^rofessional” is nsed 
in many diJfferent senses,®^ and in one sense is de- 
fb.ed as meaning that which pertains to a pro- 
fession,8* and in this sense the word impliea knowl- 
edge of an adyaneed type in a given field of Science 
or leaming, gained by a prolonged eonrse of spe- 
cialized instruction or stTidy,*^ and can only relate 
to some of those occnpations nniyersaUy classed as 
professions, the geneial dnties and character of 


which the conrts mnst be expected to nnderstand 
jndicially.8^ It has been said that the teim "pro- 
fessional” is broad enough to include hair dressers;86 
but pawnbrokers, chanffeiirs, yenders of merohan- 
dise, and many others similarly engaged are not 

professionals.86 

In a slightly different sense the word ‘^rofession- 
al” denotes one nndertaking or engaging for money 
as a means of subsistence in a particnlar art,87 and 
is dedned as meaning engaged in by professionals, 
as a professional race; engaging in a profession, or, 
by extension, any oalling, as a means of liyeHhood 
or for gain, as a professional golf player.^s this 
sense the word "professional” is distingoished from 
"amatenr^^ see 3 C. J.S. p 1013. 

Phrases employmg the word are set ont in the 
note.8S 

PROFESSOR. See Colleges and TTniversities § 20. 
As a nonqnota alien within the meaning of the im- 
migration act see Aliens § 89. 

PRO FILE. An ontline or eontonr.^o Technically 
speaking, a side or sectional deyation; a drawing 
showing a yertical section of the gronnd along a 
snryeyed line or graded work.9i 

The filing or recordation of profiles showing the 
property to be appropriated as a prerequisite to the 
institntion of condenmation proceedings and the 
taking of lands is discnssed in Eminent Domain § 
226; and statntoiy or charter proyisions requiring a 
railroad company to fle a profle of the location of 
its road in the connties throngh which it passes are 
treated in the 'C.J.S. title Railroads § 63, also 51 
C. J. p 495 note 92-p 496 note 22. 


—Pennlcke v. Mealey, 42 N.T.S.2d 
884, 885, 266 App.Div. 888. 

79 . qj.S.—^In re Hair Net Packers, 
Cust.&PatJVPP., 115 P.2d 254, 266. 

SOl U.S,—VIU y. Tutton. C.C.Pa», 
14 P. 241, 244. 

81. Teae.—^Maryland CasuaJty Co. v. 
Crazy Water Co., Civ.App., 160 S. 
W.2d 102, 104. 

88. Tez.—Corpus Juris guoted lu 
Maryjand Cajsualty Co. v. Cra-zy 
Water Co., Civ.App., 160 S.W.2d 
102. 104. 

50 C.J'. p 640 note 43. 

83. N.Y.—Geiffert v. MeaJey, 69 N. 
B.2d 414, 416, 293 N.T. 683—People 
ex rei. Tower v. State Tar, Com- 
mission, 26 N.R2d 966, 967, 282 N. 
T. 407—People ea: rei. MofTett v. 
Batea, 93 N.Y.S.2d 313, 317, 276 
App.Dly. 38. 

aa. N.Y.—(TReilly v. Hrlansrer, 95 
K.YjS. 760, 761, 108 App.Div, 818. 


86. TT.S.—^In re Hair Net Packers, 
Cust &Pat.App., 116 F.2d 264, 265. 

86. HawalL—Wright y. Bortliwlck, 
34 Hawali 245, 249. 

87. TT.S.—IT. S. y. Commlssioner of 
Immigration at Port of New York, 
C.C.A.N.Y., 298 P. 449, 460. 

88. TT.S.—re Hair Net Packers, 
Cust. & Pat.App., 115 Pl2d 254, 266. 

89. '^ofessional workex” 

(1> A teacher is a professional 
worker.—^In re Pstey, D.C.N.Y., 6 P. 
Supp. 570. 

(2) A tralned nurse, whether 
classided as pupil, practical, or reg- 
istered, is, in the course of her vo- 
catlonkl employznent, a professional, 
not a ihanual or Industrial, worker. 
—Mayor and City Council of Baltl- 
more v. Sznith, 177 A. 903, 906, 168 
Md. 458. 

Other pharases 

(1) "Professional exnployee*’ as 
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eacempt firom minimum wage and 
overtime pay reQuirements of Pair 
liabor Standards Act see Master and 
Servant 5 161(12) a. 

(2) "Professional ethlcs" see 31 
C.J.S. p 469 note 55. 

(3) "Professional gambler” deflned 
see Gaming §§ 1 e, 109, and other 
references in the title index. 

(4) "Professional man" see 64 C. 
J.S. p 1113 note 78. 

(6) 'Trofessional misconduct" as 
grounds for suspenslon or disbar- 
ment of attorney see Attomey and 
Client $23. 

(6) Addltional phrases as to which 
more recent adjudications have not 
been found see 60 C.J. p 640 note 
48-p 641 note 58. 

90. TT.S.—Taggart v, Great North¬ 
ern R. Co., D.C.Wash., 208 P. 466, 
469. 

91. TT.S.—^Taggart V. Great North¬ 
ern B. Co., suprsu 
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INDEX TO 

PLEDGES 


Abandonment of pledged property, loss of lien, S 27, 
P. 39 

Accounting, 

Oollateral or its proceeds, duty of pledgce in 
action for dcbt secured, § 50, p. 107 
Oonversion by pledgee, § 42 
Foreclosure aotion, accounting as incidontal, § 
67, p. 137 

Joinder of cause of action in foreclosure suit, § 
67, p. 136 

Pledged chose in action, collection by pledgee, 
duty to account, § 78 

Hedemption, doubt as to amount due, § 61, p. 04 
Surplus proceeds of pledged property, § 64, p, 10*1 
Accounts, 

Collection by pledgor, remittance to pledgee, g «31 
Lden for running account, pledge for speciflic lia- 
bility, § 28, p. 42 

Bunning account, pledge to secure, tonder of 
amount of debi prerequisite to rodemption, 
g 51, p. 96 

Transfer as pledge rather than sale, g 4, n. 56 
Transfer to pledgee, manner and sufflciency, g 20 
Actions, 

Accounting, action for conversion by pledgee, g 
42 

Ohoses in action, enforcement, g 76 
Kight of pledgee to sue, g 70 
Oonversion of pledged property, generally, post 
Debt or liabllity secured, actions on, g 56 
Enforcement, 

Pledged choses in action, neglect of pledgee, 
g 74, p. 146 

Remedies of pledgee, g 52 
Foreclosuire of pledge, g 67 
Lien of pledgee, waiyer by action on orlginal ob- 
ligation, g 27, p. 38 

PoBsesslon or proceeds of property, recovory of, 
gg 39, 42 

Rodemption, g 51 
Retum of pledged property, g 49 
Surplus proceeds of coUateral, recovery by pledg¬ 
or, g 64, p. 105 

Adverse claimant, pledgee’s remody against, g 52, p. 
300 

Adverse possession, acqulsition of title by pledgee, g 
21 

Adverse title, settlng up by thlrd person Joinod as 
defendant in foreclosure action, § 67, p. 134 
Advertisement, sale of pledged property after default, 
§ 59, p. 118; g 60, p. 122 
Agents, 

A.8Signment of debt secured, assignor bolding coL- 
lateral as agent for assignee, g 43 
Employment by pledgee, reasonable sMll and 
diligence required, g 83, p. 63 
Enforcement of cbose in action, llability of 
pledgee for agenfs negligence, g 74, p, 143 
72 c.J.s. 


Agents—Oontlnued, 

Pledgee charged wlth duty of agent, g 33, p. 62 
Pledgor as agent for pledgee, sufflclency of 
change of possession, g 19, p. 24 
Pledgor known to be agent, pledgee put on iu- 
quiry, § 26, p, 37 

Possession by agent for pledgee, sufQclency, § 19, 
p. 23 

Sale of pledged property after default, 

Pledgee as agent, § 60, p. 123 
Pledgee’s agent purchasing for bimself, § 61, 
p. 125 

Pledgor’s agent walvlng statutory notice of 
sale, g 69, p. 120 

Sale of pledged property by pledgee’s agent after 
default, g 57, p. 114 

Answer. Pleadlng, generally, post 
Antecedent debt, 

Bona fide purcbasor or bolder for value, pledgee 
recelving property as security for, g 26, p. 36 
Burdob of proof, replevin for pledged property, 
§ 89, p. (K) 

Oonsideratiou for pledge, § 13 
Holding pledge mado to secure futuro advances, 
g 28, p. 43 

Pledge to socuro, g 10 

Antiebresis disdngulsbed, g 3 

Assessments, payment by pledgee, reimbursement, g 32 

Assignment, 

Oboso in action, right of enforcement by assignee, 
g71 

Oollateral security, oonversion by pledgee, g 36, 
p. 58 

Oonversion of pledged property, pledgeo’s refusal 
to return on dlscharge of debt, ri^t of action 
by pledgor’s assignee, g 49 
Debt secjired, g 43 

Foreclosure action, joinder of pledgor^s assignee 
as party, g 67, p. 135 
Interost of pledgee, rights of assignee, § 44 
Interest of pledgor, rlgbt to assign, g 46 
Negligence of assignee of pledged note from 
pledgee, llability of pledgee, g 74^ p. 143 
Pledged property, g 43 

Presumption, absolute assignmcnt as pledge, g 16 
Redemption, pledgGe’s assignee bolding subject 
to, § 50 

Rigbt of pledgee to enforce pledged cbose in ac¬ 
tion after assignment to tbird person, g 70' 
Sale of pledged property after default, 

Pledgee’s rigbt not lost by plcdgor^s assign¬ 
ment, g 67, p. 116 

Right of pledgee^s assignee, g 67, p. 114 
Snbpledgee claiming under vold assignment, no 
rights acquired, g 44 

Surplus proceeds, rigbt of pledgor’s assignee to 
recover from ple^ee, g 64^ p. 105 
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Assignment for benefit of creditors, 

Acceptance by pledgee, loss of lien, § 27, p. 38 
Application of proceeds of collateral, § 54, p. 102 
Sale of pledged property after default, pledgee’s 
rigbt as against assignee of pledgor, § 57, 
p. 114 

Assignment in trust distinguisbed, § 3 
Assumpsit, 

Failure to retum pledged property on discbarge 
of debt, remedy against pledgee, § 49 
Pledgor suing pledgee wbo wrongfully sold prop- 
. erty pledged, recovery of consideration, § 39, 

p. 66 

Rigbt of action by pledgor for pledgee*s misuse of 
property, § 39, p. 63 

Wrongful sale by pledgee after default, recovery 
of proceeds, § 63 

“Assurance^’ synonymous witb pledge, § 1 
Attachment, 

Oonversion by pledgee by permitting attachment 
sale, § 36, p. 59 

CJonversion of pledged property, 

Damages against oflicer, § 41, p. 73 
Rigbt of action by pledgee, § 40, p. 68 
Replevin to recover attacbed property, rigbt of 
pledgee, § 39, p. 63, n, 44 
Waiver of pledgee’s lien, § 27, p. 38 
Attomey’s fees, 

AUowance to pledgee out of proceeds, § 54, p. 103 
Bnforcement of pledged chose in action, recovery 
by pledgee, § 76 

Foreclosure actions, § 67, p. 137 
Foreclosure of pledged chose in action, decree 
to fix amount, § 75, p. 151 
Reimbursement of pledgee for fees incurred in 
preserving or collecting collateral, § 32i 
Attomeys, 

Bmployment by pledgee, reasonable skiU anS 
diligence required, § 33, p. 53 
Bnforcement of choses in action, ‘liabili*ty of 
pledgee for attorney’s negligence, 5 74, p. 143 
Sale of pledged property after default, purchase 
by pledgee’s attorney for himself, S 61, p, 125 
Autombbiles, 

Gertlficate of title, finance company’s failure to 
secure, § 26, p. 35, n. 1 

Delivery to pledgee, necessity, § 19, p. 19, nn. 40, 
45 ' ■ ^ ■ 

Manual delivery, § 19, p. 21, m 76 ‘ 

Delivery under absolute bili of sal6 construed 
as pledge, § 4, n. 55 

Mortga^e under chattel mortgage executed by 
one witbout title, rigbts as against owner of 
automobile, § 68, n. 13 
Bank deposit, 

Delivery of bank book as security, effect, § 23, 
n. 36 

Mivery to pledgee, effect of delivery of pass 
book, § 19, p. 22 

Bankruptcy, obligor of pledged chose in action, duty 
of pledgee^ § 74, p. 145 
Banloruptcy of pledgor, 

Effect on pledgee^s rigbt to possession, § 29 
Pfling of claim by pledgee, waiver of lien, § 27, 
p. 38 

' ^ Foreclosure action, pledgor not necessary party, 
S 67, p. 135 


Bankruptcy of pledgor—Continued, 

Retention of collateral by pledgee for coUection, 
conversion, § 36, p. 58, n. 71 
‘Sale of pledged property after default, pledgee’s 
power not revoked by, § 67, p. 115 

Benefit certificates, subject of pledge, 8 9 

Bids, low bids on sale of pledged property, § 60, pp. 
121, 125 

BiU of lading, delivery as security, sufflciency and 
effect, § 20 

Bili of sale, construed as pledge, § 4, n. 55; 8 15 

Bilis and notes, 

See, also, Commerdal paper, post 
Accommodation indorser, rigbt of action against 
pledgee, § 39, p. 65, n. 75 
Agreement to assign note in future, equitable lien, 
§ 14, n. 88 . 

Bona fide purchaser at sale by pledgee after de¬ 
fault, title and rigbts acquired, § 66 
Burden of proof, indorsers claiming recoupment 
for payee’s failure to sell collateral, § 55, 
p. 110, n. 25 

Collateral agreement, impeachment by maker in 
action on note, § 55, p. 108 
Collateral note, 

Pledge by maker, amount of pledgee’s re¬ 
covery, § 76 

Presumption of renewal of original obliga- 
tion, § 28; p. 47, n. 83 

Collateral secupity, bpna fide purcbasei; from 
pledgee, rigbts of, ,8 44 

Collateral security for note, conversion by un-. 

la-wful appifopriajtipn, 8 35 ^ 

Collection, ' , 

Agent bolding note for, rigbt to,become pur¬ 
chaser at sale after defaplt,, § 61, p. 125 
Assignment by plpdgee for, § 43 
Pledged note before maturity of debt, ap- 
plication of proceeds, ‘8 34,, p. 

Redelivery of notes to pledgor for collection, 
effect oii rigbts of pledgpe, 8 27, p. 41 

Conversion by pledgee, 8‘36, t)p. 59^2 
Conversion of pledged note^ m^ute of damages, 
8 41;»p. 76 : 

Credit for pledged notes, rigbt of pledgor in 
pledgee^s action on debt secured, 8 55, p'. 109 
Delivery, manner of effecting pledge* | 20 
Discount, consideration for pledge** 8 13 
Equities between original parties to negotiable 
instrument taken as collateral, 8 75; 'p. 148 
Bxhaustion of otber security, necessity before 
suing on collateral note, 8 75, p. 147 
Bxtension of time of payment, effect on rigbt tb 
bold pledged property, 8 28, jk 45 
Failure of pledgee to present at maturity, etc., 
liability, § 74, p. 144 

Foreclosure of lien on collateral note indorsed 
in blank by payor, payor not necessary party, 
§ 67, p. 135 

Foreclosure of pledge of note and mortgage, rigbt 
to obtain, § 67* p. 134 

niegal note given for valid debt, effect, § 10 
Illegal use of pledged note, Intentlon of pledgee, 
defense to action on note, 8 76, p. 148 
Illegality of secured note, recoVery of pledged 
property, § 47 
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Bilis and notes—Oontinued, 

Indorser taklng up secured note, riglit to col- 
lateral, § 47 

Installment note, payee pledging some oi install- 
ments, assignment of nnpledged installments, 
§ 45 

Interest acquired by plcdgeo, § 23 
Joinder of maker of pledged note with pledgor, 
propriety in action on debt secured, § 65, 
p. 109 

Judgment for sale of rollateral, permitting 
pledgee to purchase, § 55, p. 112 
Land contract, assignment to secure note, effect, 
§ 9, n. 99 

Mortgage bond of maker of note, pledge to se¬ 
cure note, § 9 

Negligence of pledgee’s assignee in faillng to cn- 
force pledged note, liabllity of pledgee, § 74, 
p. 143 

Original pledgee of notes from payee, rlght to sue 
on notes notwithstanding repledge, § CO, n. 15 
Parol evidence, indorsement intended to cffect 
pledge, S 16 

Payment, failure to present secured note for, 
discharge of collateral, § 46, p. 80 
Pledgee of commercial paper as trustee for 
pledgor, S 21, n. 3 

Renowal of note, effect on rlght to hold pledged 
property, § 28, p. 46 

Set-off of debt against pledgee of negotlablo note, 
right of maker, § 23, n. 46 
Settlement, offer by maker of pledged note, duty 
of pledgee to communicate to pledgor, § 74, p. 
144 

Specifle mentlon of pledge in note, ueeossity, 8 11 
Specifle notes, pledge to secure, inclusion of other 
notes, 8 28, p. 43, n. 21 
Subject of pledge, § 0 

Substitution of mortgage note for other collater¬ 
al, validity, 8 11, n. 40; 8 13, n. 72 
Surrender of collateral notos to maker for Icss 
than face value, plcdgor^s rlght to sue for 
damages, § 40, p. 08, n* 20 
Transfer of note, ■ 

Blfect as carrying with it collateral security, 

8 43, n. 94 

Paliure to record, priorities, § 25 
Transfer of pledged note by pledgee, llabillty to 
maker, § 40, p. 69 

Transfer of third personas note to creditor, dls- 
tlnguished from pledge, 8 8 
Validity of notes allcgedly secured, burden of 
proof, 8 16, n. 15 

Validity of pledge to secure notes, necessary 
parties to action ralsing oiuestion of, 8 39, p 
65 

Bona fide purchasers, 

Dellvery to pledgee, necessity and sufllclency as 
regards rights of, § 19, pp. 19-24 
Bquitablo pledge, enforcement, § 14 
Lien of pledgee, property wrongfully obtained 
and sold by pledgor, 8 27, p. 40 
Negotiable Instruments, rights of purchaser from 
pledgee, § 44 

Pledged property in possession of pledgor for spe- 
cial purpose, § 27, p. 41 


, Bona fide purchasers—Gontinued, 

Pledged property sold by pledgee before maturlty 
of debt, 8 34, p. 67, n. 48 
Bedelivery of property to pledgor for special piir- 
pose, right of action by pledgee, § 39, p. 63 
Redemption, decree condltioned on payment, § 
51, p. 96 

Sale by pledgee after default, purchaser resell- 
ing to pledgee, effect, § 61, p. 127 
Sale of pledged property after default, title and 
rights acquired, § 66 

Sales room of pledgor, property pennitted to re- 
main in, loss of pledgee’s rights, § 27, p, 39, 
n. 69 

Status of pledgee, 8 26 
Bonds, 

Assignment as security, effect of judgment for 
assignee in action on bond, § 77 
Assignment of interest in bonds, recording stat¬ 
ute inapplicable, § 18, n. 36 
Conversion by pledgee, § 36, p. 69 
Oonversion of pledged bond, measure of dam¬ 
ages, 8 43, p. 75 

Lelivery, mannor of effocting pledge, 8 20 
Beposit of pledged bonds with bank by pledgee in 
name of pledgor, seizure by otber creditors, 
8 27, p. 39, n. 69 

Forciclosure of pledge of bond and mortgage, right 
in oqulty, 8 67, p. 334 
Interest, pledgee ontltled to, § 31, n. 29 
Interest accrulng, right of pledgee to rocelve, 8 
22 

Interest acquired by pledgee, § 23 
Payment, 

Oonditlon precedent to reoovery of bonds un- 
iawfully pledged, 8 39, p. 04 
Pledged bond In property, duty of pledgee 
to accept, 8 74, p. 144 

Registratlon by pledgee, converslon, § 30, p. 59 
Salo .of pledged bonds after default, rlght of 
pledgee, 8 67» p. 114 

Statutory set-off in acti.pns on bond secured by 
mortgage, applicability to actions on note 
secured by pledge, § 55, p. 109 
'Subject of plodgG, ,8 9 
Broker’s commlsslons, 

Allowance out of procecds where pledgee is 
broker, 8 64, p. 103 , 

Allowance to pledgee for resale of pledged col- 
latoral by firm of wWch pledgee was mem- 
bor, 8 74, p. 147 

Brokors, effect of pledge by broker as mere custodi- 
au, § 26, p. 36, n. 2 
Burden of proof, 

Actions on debt or llabillty secured, 8 55, p. 110 
Authoplty of pledgee of commercial paper to sell 
at less than face value, 8 60, p. 124* n* 55 
Oonversion of pledged property, actions for dam¬ 
ages, 8 40, p. 71 

Bebts or llabilities secured, 8 28, p. 47 , 

Due care on part of pledgee, , § 33, p. 58 
Bnforcement of pledged chose in action, actions 
by pledgee, 8 75, p, 161 

Negligence of pledgee, enfoi:cement of pledged 
choses In action, § 74, pp, 144, 146 
Recovery of pledged property or Its proceeds» ac¬ 
tions for, 8 39, p. 6£^ 
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Burden of proof—ObntiiiTied, 

Retum of pledged property on dlsdbarge of debt, 
actions for, § 49 

Sale by pledgee after default, faimess of sale to 
himself, § 62, n. 26 

Transaction as constituting pledge, § 16 
Care of pledged property, § 33 

Burden of proof, action on debt secured, § 65, p. 
111 

Expenses, reimbursement of pledgee, § 32 
Expenses of pledgee, allowance out of proceeds, § 
54, p. 103 

Sale by pledgee after default, § 60, p. 124 
Sale by pledgee before maturity of debt, § 34, p. 
66 

Chattel mortgages, 

Presumptioh, transaction as constituting pledge, 
§ 16 

Statute requiring enforcement before suing for 
debt, inapplicable to pledges, § 56, p. 107 
Subject of pledge, § 9 

Ghecks, certification, obtaining by pledgee as eonver- 
sion, § 36, p. 69 
Ghoses in action, 

Actions to enforce pledged cbose in action, §§ 
75, 76 

Assignment as security for debt, § 3, n. 38 
Bilis and notes, generally, ante 
Bona fide purchaser at sale by pledgee after 
default, title and rights acquired, § 66 
CoUection, expenses incnrred by pledgee, reim¬ 
bursement, § 32 

Delivery of written evidence, necessity, § 20 
Discbarge of pledged cbose in action by coUec- 
tion by pledgee, § 77 

Duty to enforce pledged cbose in action, §§ 72-74 
Enforcement of pledged cbose In action, JS 68-78 
Equitles against pledgor, admisslbUity of evi¬ 
dence by obligor, § 75, p. 151 
Equitles between original parties, defense to ac¬ 
tion by pledgee, § 75, p. 148 
Foreclosure of pledge^ rlgbt in equity, § 67, p. 134 
Proceeds of enforcement or sale of pledged cbose 
in action, § 78 

Rigbt to enforce pledged cbose in action, §§ 68-71 
Sale on default by pledgor, rigbt of pledgee, § 
57, p. 114 

Subject of pledge, § 9 
Written transfer, necessity, § 12 
Go-llateral defined, § 1, n. 6 
Collateral nature of pledge, § 2 
Collateral security, 

Action on debt secured witbout first enfordng 
collateral, § 55, p. 106 
Application of proceeds, § 64 
Assignment by pledgee separate from debt, § 43 
Attomey’s fees Incurred in preserving or collect- 
ing, reimbursement of pledgee, § 32 
Gollection, conversion by pledgee, § 36, p. 58 
Concurrent actions on principal obligation and 
on collateral, § 52, p. 97 
Defined, § 1 

Excbange, consideration for pledge^ § 13 
Payment of principal debt, effect, § 46, p. 84 
Rea^nable care, duty of pledgee, § 33, p. 62, n. 69 
Besort to, nonperformauce of principal contract 
as prerequisite, § 52, p. 97 


» Collateral security—Continued, 

Status of property as, question for Jury In ac¬ 
tion on debt secured, § 55, p. 111 
Surrender, 

Condition precedent to action on debt secured, 
§ 65, p. 106 

Consideration for pledge, § 13 
CoUection, 

Assignment for, transfer of debt not necessary, 
§ 43 

Cbose in action beld by pledgor thereof for col- 
lection, rigbt of action by pledgee, § 70 
Duty of pledgee to enforce pledged cbose in ac¬ 
tion, § 74 

Expenses of pledgee in collecting cboses in action, 
reimbursement, § 32 

Income from pledged property, collection by 
pledgor, § 31 
Pledged obligation, 

Before maturity of debt, applieation of pro¬ 
ceeds, § 34, p. 65 

Conversion by pledgee, § 36, p. 59 
Bedelivery of collateral securities to pledgor for 
collection, lien of pledgee, § 27, p. 41 
Eemedy of pledgee on default, § 52, p. 97 

Commercial paper, 

Bilis and notj^ ante 

Burden of proof, autbority of pledgee to sell at 
less tban face value, § 60, p. 124 
Discounting by pledgee, autbority, § 33* p. 62, 
n. 69 

Foreclosure of pledge, rigbt in equity, § 67, p. 134 
Remedies of pledgee on default of pledgor, § 52, 
p. 98 

Retum of unsatisfactory paper deposited as col¬ 
lateral, rigbt of pledgee, $ 52, p. 99 
Sale by pledgee before maturity, § 34, p. 54 
Sale on default by pledgor, rigbt of pledgee, § 57, 
p. 114 

Wrongful sale by pledgee after default, measure 
of damages, § 63 

Oomplaint Pleading, generally, post 
Compromise, 

Action to collect collateral, rigbt of pledgee de- 
spite transfer of pledgor^s interest, § 46 
litigation to enforce pledged cbose in action, 
Consent by pledgor, § 74, p. 145 
Rigbt of pledgee, § 74, p. 142 
Tbird person*s obligation as collateral, conver¬ 
sion by pledgee, § 36, p. 61 
Conditional sales, 

Assignee of contract, priorities of liens, § 25 
Distkiguisbed, § 4 

Presumption, transaction as constituting pledge, 

§ 16 

RetaMng possession of goods, rigbt of seller after 
transferring contract as collateral security, 

§ 69 

Seller’s rigbt to recover property from buyer*s 
pledgee, § 39, p. 64 

Trover, pledgor buyer’s rigbt to sue pledgee sell¬ 
er for misuse or vnrongful sale, § 40, p. 69 

Confidential r^ation, existence between pledgor and 
pledgee, § 2 • 

Gonflict of laws, § 6 

Oonfuslon of claims, loss of lien, § 27, p. 37 
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Oonsideration, § 13 
Failure of, 

Agreemont for release of lien, § 27, p. 37 
Bffect Of invalidity of principal obUgation, 
§ 10 

Inadequate consideration, knowledge tbat plcdg- 
or obtained property for, notice to pledgee 
as to defective title, § 26, p. 37 

Constructive delivery, sufflciency in general, § 19, p. 21 
Contingent liabilities, 

Oollateral as security, intention to be clearly In- 
dicated, § 28, p. 42, n. 18 
Consideration for pledge, antecedent debt, § 13 
Pledge to securo, § 10 

Kight of pledgee to collect plodged chose in 
action, S 70 

Contracts, §§ 11-18, pp. 12-18 
Acknowledgment, § 18 

Alteration, discharge of pledge wbore plodgor 
assumes liabillty of surety, § 46, p. 85 
Assignment of Interest of pledgee, § 43 
Avoidance, discharge of collateral contract or 
pledge, § 46, p. 86 

Breach of contract pledged as security, amount 
of recovery by pledgee, § 76 
Consideration, generally, ante 
Construction, 

Provision anthorizing sale before maturity, 
S 34, p. 54 

Right of rodomption, 8 50 
Salo by pledgee af ter default, right of pledgee 
to buy, 8 01, p. 128 

Construction and oporation in general, § 21 
Continuing nature of contract of pledge, 8 28, 
p. 44 

Creation of contract relationship by pledge, § 2 
Debts or liabilities socured, construction, 8 28, 
p. 42 

Bnforccment of pledge, regulatlon by agreemont, 
8 52, p. 08 

Bxeeutory contract for pledge, antecedent debt, 
new consideration required, 8 13 
Failure to return plodged property on discharge 
of debt, remedy by action for breach of cou- 
tract, § 49 

Inabillty to perform one of several mutual cove- 
nants, elTect, § 10 
Modifiication, 8 21 

Debt or ’ liabillty socured, 8 28, p, 48 
Depositary, property in possesslon of, rights 
of pledgee, 8 39, p. 63 
lioss of lien, § 27, p. 38 

Necessary element of pledge, 8 5 
Recording or registratlon, 818 
Redemption, 

Cuttlng off right of, validlty, 8 62, p. 100 
Surrender of right by terms of contract, 8 50 

Repledge, authority under contract, 8 43 
Requlsites, 

Lack of necessary element, equitahle pledge, 
814 

•Sale of pledged property after default, 

Right governed by, 8 67, p. 113 
Waiver of notice of sale, 8 59, p. 120 
Subject of pledge, § 9 


Contracts—Continued, 

Unploaded written contract, admissibility of evi- 
dence of fraud, mistake, or nndue Influence, 

§ 40, p. 71 

Written or oral, § 12 

Oral agreement changing debt secured by 
written contract, 8 28, p. 43 
Conversations, intention as to debt or liabllity se¬ 
cured, admissibility of evidonce, 8 28, p. 47 
Conversion by pledgee, loss of lien, 8 27, p. 38 
Conversion of pledged property, 8 35 

Accounting by pledgee in action for debt secured, 

8 55, p. 108 
Actions for, 

Accounting, 8 42 
Damages, §8 40, 41 

Joinder of causes of action In foreclosure 
suit, 8 07, p. 136 

Possesslon or proceeds of property, 88 39, 42 
Assignee converting collateral securlng negotiable 
instrument, pledgoe^s liabillty, § 43 
Burdeu of proof, action on debt secured, § 55, 

p. 110 

l>emand, condition precedent to suit for account¬ 
ing, 8 42 

Bischarge of debt socured, 8 46, p. 85 
Bvidencc, actions on debt secured, 8 55, p. 110 
Failure of pledgee to return collateral on pay- 
ment, etc., 8 48 
Actions for conversion, 8 49 
Pledgee, 8 3« 

Bringlng suit by pledgee in own namo, 8 36, 
p. 58 
Pledgor, 8 37 

Redemption action, judgmont In, 8 51, p. 96 
Redemption, right of, 8 50 
Sale by pledgee, 

After default, wrongful sale, § 63 
To himself, 8 31, p. 127 

Set-off of damages In pledgec^s action on debt 
socured, 8 55, p. 100 

Surplus proceeds, actions for, 8 54, p. 105 
Third porson, 8 38 

Waiver, new note given by pledgor wlthout clalm- 
ing credit for conversion, 8 55, p. 109 

Corporations, 

Reorganizatlon, clfect on pledgee’s right to pos- 
sesfidon of pledged stock, 8 20 
Scope of plodge for debt of corporate ofllcor, 8 
28, p. 46 

Gorrespondcnce, intention as to debt or liabillty se¬ 
cured, admissibility of evidonce, § 28, p. 47 
Costs, 

Liabllity of pledgor falllng to recover pledged 
property, § 39, p. 67 

Recovery by pledgee enforcing pledged chose In 
action, § 76 

Redemption actions, § 51, p. 96 
Oounterclaim, 

Bquitable Jurlsdlction in foreclosure action as 
affected by, 8 37, p. 135 

Negligence of pledgee in faillng to enforce chose 
in action, showing required, 8 74, p. 144 
Oreditors, 

Delivery to pledgee, necesslty and sufflciency as 
regards rights of, 8 13» PP» 13-24 
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Greditx>rs—Contintied, 

Release of lien by pledgee without consent of oth- 
er creditors, § 27, p. 37 

Snrrender of property by pledgee to another 
creditor, waiver of lien, § 27, p. 2Q 
Onstodian of pledged property, 

Duty to enforce pledge, § 29 
Modidcatfon of contract with pledgor, pledgee*s 
rigbts as against depositary, § 39, p. 63 
Onstoms, 

Banking eustom, admissibility of evidence of in- 
tention as to debt or liability secured, § 28, 
p. 47 

Conflict with contract, admissibility of evidence 
in actions for damages for converslon, § 40, 
p. 72 

Sale of pledged property withont notioe, effect, 
§ 69, p. 118 
Damages, 

Breach of duty of pledgee to sell pledged property 
before maturity of debt, § 34, p. 66 
Oonversion of pledged property, § 41 
Failure to retnm coUateral on payment, § 49 
liOss of uninsured proi)erty, measure of damages, 
§ 33, p. 53 

Negligence of pledgee, enforcement of pledged 
choses in action, § 74^ p. 146 
Wrongful sale by pledgee after default, § 63 
Death of pledgor, 

Bstate as owner of property pledged, *§ 23 
Future advances, pledge to secure, effect of deatb 
of one of two pledgors, § 28, p. 43 
I/len of pledgee, survival, § 24 
Redemption, persons entitled to redeem, §. 50 
Sale of pledged property after default, pledgee’s 
power not revoked by, § 57, p. 115 

Debts, 

Antecedent debts, generally, ante 
Bxtension of time for payment, consideration for 
pledge, §13 

Nature of debts wbicb may be secured, § 10 
Secured by pledge, § 28 
Subject of pledge, § 9 
Default by pledgor, § 53 

Sale of pledged property by pledgee, §§ 56-66 
Default of pledgor, title to property pledged, § 23 
Deflciency or personal Jud^ent in foreclosure ac¬ 
tions, § 67, p. 137 
Deflnitions, § 1 

Ordinary care, § 33, p. 52 
Delivery, § 19, pp. 18-24 

Absence of, equitable pledge, § 14 
Assignment of interest of pledgor, delivery not 
required, § 45 

CJoUateral security, assignment effected by deliv¬ 
ery to assignee, § 43 

Curing, incomplete or omitted description of 
property in contract, § 11 
Necessary element of pledge, written Instruments, 
§ 20 

Sale of Interest of pledgor, delivery not required, 
§46 

Special purpose, delivery of pledged property by 
pledgee to pledgor for temporary, limited, 
or .gpecial puriwse, effect on lien of pledgee, 
827,:p*40 


Demand, 

Oondition precedent to, 

Accounting proceeding, § 42 
Action by pledgee against third person for 
conversion, § 39, p. 64 

Default by pledgor, obligation payable on demand, 
§ 53 

For retum of pledged property, condition preced¬ 
ent to action for damages for conversion, § 
40, p. 70 
Payment, post 

Redemption, reasonable time after demand by 
pledgee, § 50 

Return of pledged property, 

Condition precedent to action, 

Against pledgee wrongfully selling to 
himself, § 63 
By pledgor, § 49 ' 

Effect on tender of payment, § 46, p. 84 
Necessity in placlng pledgee in default, § 48 
Deposit certificates, indorsee bank issuing other cer- 
tiflcates in lieu thereof, third person’s right to 
recover, § 39, p. 67, n. 11 

Depositary for pledgor, status of pledgee, after dis- 
charge of debt secured, § 46, p. 87 
Deposits of money, 

Bank deposit, ante 

Contract, security for performance, effect, § 9 
Delivery of bank deposit by delivering pass book, 
§ 19. p. 22 

Separation agreement, security for covenant by 
wife, effect, § 3, n. 38 
Depreciation of pledged property, 

Failure of pledgee to sell after default, liability, 
§ 57, p. 115 

Liability of pledgee, § 33, p. 53 

Failing to sell bfefore maturity, § 34, p. 65 
Negligence of pledgee, extinguishment of debt se¬ 
cured, § 46, p. 85 

Sale by pledgee after default, duty to postpone, 

§ 60, p. 121 

iSet-off in pledgee’s action on debt, § 55, p. 109 
Loss bome by pledgor, § 23 
Detinue, actions for pledged property, § 3d 
Diamond ring, pledgee as bailee for hire, § 23, n. 35 
Discharge of pledged property from contract of 
pledge, § 46 
Discovery, 

Bili for, decree against pledgi^, § 42 
Redemption, equitable jurisdictlon, »§ 51, p. 95 
Divldends from pledged property recovery by pledgee, 
§ 39, p. 66 

Ejusdem generis rule, construction of pledge agree¬ 
ment, § 21, n. 81 

Blection of remedies by pledgee, § 52, p. 97 
Employees, 

Delivery to employee of pledgor, snfficiency, § 10, 
. p. 23 

Pledge to employee of property already in his 
custody, change of possession reqpired, § 19, 

p. 22 

Enforcement, remedies of pledgee, § 52 
Equitable maxims, applicability, § 21 
Equitable pledge, § 14 ^ • 

Equitable proceedings, 

Adverse claino^ant, pledgee*s remwiy to enforce 
pledge, § 62, p. 100 
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IDquitable proceedings—Oontinued, 

Fallure to roturn pledgcd property on discharge 
of debt, § 49 

Foreclosure of pledgCi § 67 
Jurialietiou to deal with plodges, § 62, p. 07 
Proceeds of collateral, threatcned miaappllcation, 
§ 64, p. 105 

Recovery of plcdged property or its valiie, § 42 
Bedemption by pledgor, § 51, p, 04 
Wrongful sale by plcdgce aftcr default, roincdy 
of pledgor, § 63 

Error In judgment, liability of plodg(Ui for loss, § 33, 
p. 63 

Escrow, dellvery to plcdgeo, sufllciexicy, § 19, p. 20 

Estoppel, 

Appropriation of pledged property to debt, ob- 
jection by pledgor, § 62, p. 100 
Assignee.of conditional sales coutract, assertion 
of superioy lien, § 26 

Attachment, estoppel to assert lien as pledgoo, 
§ 27, p. 30 

Income from pledged property, pledgee cstoppod 
to claim, § 31 
Parties to plodge, { 21 

Real owiicr pennitting pledgor to have possos- 
sion, § 26, p. 36 

Repledge, denial of pledgce’s autliorlty, § 44 
Wrongful sale by pledgee, pledgor biiyliig prop¬ 
erty from vendee, 8 40, p* 70 

Evidebee, 

Burden of proof, gonerally, ante 
Care of pledgee as to pledged property, 8 33, p. 63 
Oboses in action, actions by pledgee to enforws 
8 76, p. 161 

Conversion of pledged property, 

Actions for daipages, 8 40, p. 72 
Suit for acconnting, 8 42 
Debts or llabllities securod, 8 28, p. 47 
Actions on, 5 65, p. 110 

Bquitable proceedings to reoover pledged prop¬ 
erty or Its valuo, 3 42 

Fallure of pledgee to soli pledged property Ix»- 
fore maturlty of debt, 8 34, p. 66 
Foreclosure actions, 8 67, p. 136 
Nature of transaction, § 16 
Negligence of pledgoe, enforeoment of pledged 
cboses in action, § 74, p. 146 
‘Persons secured, 8 28, p* 47 
Presumptions, geherally, post 
Recovery of pledgecj property or its proceeds, ac¬ 
tions for, 8 30, p. 66 
Redemptio^ actions, 8 51, p. 96 
Reimbursement of pledgoe for expenditures In 
satisfying guaranty„8 34, p. 66 
Retum of pledged property on dlscharge of debt, 
8 49 

Bxchange of pledged property, 

Assignee of Principal debt, rights of, 8 44 ^ 
Conversion by pledgee, 8 36, p. 60 
Defense to pledgee’s action on pledged cbose In 
action, , § 76, p. 147. 

Exchange of pledged property for other property, ef- 
fect on lien of pledgee, 8 27, p. 41 

Exeeution, 

Actions on debt secured, restraining exeeution, 
8 65, p. 112 
72 C.J.S.—72 


Exeeution—Continued, 

Conversion of pledged property, damages against 
officer, § 41, p. 73 

Debt or liability secured, action on, 8 65, p. 106 
Deficiency on foreclosure sale, 8 67, p. 137 
Pledged securities, effect of judgment ordering 
exeeution, § 77 
Sale, 

Pledgee buying pledged property, § 45 
Purchaser, sale by pledgee before maturlty, 
§ 34, p. 64 

Waiver of pledgee^s lien, § 27, pp. 38, 40 
Excentors and administrators, 

Assignment of pledgee*s interest .qnder contract, 
§ 43 

Conversion of pledged property, plcdgee*s refusal 
to return, right of action, 8 49 
Bedemption by pledgor’s representative, right of, 
§ 50 

Sale by pledgee after default, notice to pledgor’s 
representative, 8 59, p. 118 
Sale of pledged property after default, right of 
ple(lgce’s representative, § 57, p. 314 
Termination of plodge agrecment as barring in¬ 
terest of pledgee^s estate, § 46, p. 86, n. 31 
Expenses, 

Allowance to pledgee out of proceeds, § 64, p. 103 
Incurrcd by pledgee, llon as security for, 8 28, 
p. 43 

Litigation, dlsallowance to pledgor bringing suit 
before pledgo of cbose in action, 8 70 
Reimbursement of pledgee, 3 32 

Expenses of pledgoe, 

Rodoipption, teuder as preroqulsite to right of, 
§ 50 

Factors, allowance of commisslons out of proceeds 
where pledgee is factor, 8 64, p. 103 
Findings, foreclosure actions, § 67, p. 134 
Findlngs In actions for recovery of pledged property 
or its proceeds, '8 30, p. 66 

Fluotuatlng vajue, conversion of pledged property, 
mcasure of damages, $ 41, p» 76 
Fliictuating valuo of pledged property, liability of 
pledgee for depreciation after refusal to sell be¬ 
fore maturlty, 8 34, p. 65 
Foreclosure, . i 

Actions, 8 67 

Fallure to join pledgor as party, punltivo dam¬ 
ages, 3 41, p. 74 . 

Mortgages, post 
Pledged cbose in action, 

I^ecree to fix basis of dlstrlbutlon, 8 75, p. 161 
Right of pledgee, 8 76 

Right of redemption, constructlon of statutes, 8 
50 

Right to redeem lost by, 8 6b 
Void pledge, efPect, 8,62, ,P, 97, 

Foreclosure on pledged property, staltutory metbod, 
necessity of compliance, § 39, p. 67 ’ 

Foreign money, payment to redeem property pledged 
to secure loan in, 8 50 
“Forfeit” synonymous with pledge^ 8 1 , 

Forfeiture of pledged property, ndnpayment of ■ debt, 
8 52, p. 100 ; 

Fraud, , - 

Cancellation of pledge procured by, 8 42, n. 62 
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rraud—Contimied, 

Oonveyance fraudulent as to credltors of pledgor, 
effect on ple(igee’s right to foreclosure, § 67, 
p. 134 

Diligence required of pledgee of choses In action 
to preyent, § 74, p. 144 

Evidence, unpleaded written contract, admissi- 
bllity wlthont pleading, § 40, p. 71 
Lien of pledgee, effect of pledgor*s obtalning pos- 
session of property by fraud, § 27, p. 40 
Pledge obtained by, interest of pledgee, § 23 
Pledgee selling pledged property to bimself be- 
fore default, § 34, p. 56 

Release of lien procured by, rigbts of pledgee, § 
27, p. 37 

Repledge of property acqnired from pledgor by 
fraud, § 43 

Sale by pledgee, rigbts of purcbaser witb notiee, 
§ 44 

Sale of pledged property after default, fraud of 
pledgee, effect on purcbaaers, § 66 
Sale of pledged property to pledgee, presumption, 
§45 

Future advances, 

Assignment of pledged note for collection, ef¬ 
fect, § 43 

Pledge to secure, bolding for previous obliga- 
tion, § 28, p. 43 

Future loans, pledge to secure, § 10 
Gambling debt, pledge as security, effect, § 10 
Gifts, pledgee giving pledged property to tbird per- 
son, interest in debt secured, § 43 
Guaranty by pledgee under autbority of pledgor, ef¬ 
fect, § 34, p. 66 

Guardian, pledge to pledgee put on inquiry, § 26, p. 37 
Husband and wife, 

Delivery of property by pledgee to pledgor’s wife 
as agent, loss of lien, § 27, p. 39 
Possession of pledged property, taking from 
pledgor’s wife, § 29 

Separatfon agreement, wife depositing money 
witb attomeys as security, § 3, n, 38 

Hypotbecation distinguisbed, § 3 
lllegal debt, pledge as security, effect, § 10 
Impignorata deffned, § 1, n. 25 
Impignoration defini § 1, n. 25 
Imprisonment of debtor, waiver of pledgee’s lien, § 
. 27. p. 38 ♦ 

Income, controi of Income from pledged property, | 31 
Income from pledged property, 

Collection, conversion by pledgee, § 36, p. 58 
Foreclosure sale, purcbaser’s rigbt to income 
from date of, § 67, p. 139 
Recovery by pledgee, § 39, p. 66 

Injunction, sale of pledged property after default, 
§65 

Insolveney, maker of coUateral note, duty of pledgee 
to bring suit, § 74, p. 146 
Insolveney of maker of pledged securities, 

Compromise by pledgee, conversion, § 36, p. 62 
Exebange by pledgee, conversion, § 36, p. 60 
Insolveney of pledgee, 

Injunction against sale of pledged property after 
default, § 65 

Mingling of property of several pledgors, trust 
as to surplus proceeds, § 39, p. 66 


Insolveney of pledgor, 

Appropriation of pledged property to otber debt 
or liability, § 28, p. 43 

Filing of claim by pledgee, loss of lien, § 27, p. 38 
Retum of unsatisfactory paper dejposited as col- 
lateral, rigbt of pledgee, § 52, p. 99 
Sale of pledged property after default, right of 
pledgee as against receiver, § 57, p. 114 

Instructions to jury in actions for, 

Damages for conversion of pledged property, § 
40, p. 72 

Negligence of pledgee in enforcement of pledged 
cboses In action, § 74, p. 146 
On debt or liability secured, § 55, p. 111 
Recovery of pledged property or its proceeds, § 
39, p. 65 

Insurance, 

Assignee of insured’s exeeutor, rigbt to sue in- 
surer for surplus due on life policy, § 54, p. 
105 

Duty of pledgee to insure, § 33, p. 53 
Loan by inaurer to insured of value of insured 
goods lost in transit, revocabllity of insur- 
er’s agency to collect from sbipper, § 70, n. 45 
Payment of premiums, 

. Duty of pledgee of life policy, § 33, p. 53 

Reimbursement of pledgee, § 32 
■Surrender of pledged policy of life Insurance, 
rigbt of pledgee, § 33, p. 53 
Wrongful surrender of pledged policy of life 
Insurance, measure of damages, § 41, p. 75 

Insurer, pledgee not insurer of pledged property, § 
33, p. 52 
Intention, 

Nature of transaction determined by, § 3 
Necessity of inteation to create pledge, § 11 
Intercbangeable nature of pledged property, duty of 
pledgee as to retum, § 48 
Interest, 

Action on debt secured, recovery by pledgee, § 
65, p. 106 

CoUateral security, right of pledgee to Interest 
in addition to payment of debt, § 54, p. 103 
Conversion of pledged property, element of dam¬ 
ages, § 41, p. 76 

Delay in collecting pledged chose in action, lla- 
biUty of pledgee, § 74, p. 147 
Disebarge of secured debt of anotber, rigbt of 
pledgor of money, § 49 

Enforcement of pl^ged chose in action, recov¬ 
ery by pledgee, § 76 

Extension of time conditional on payment of, 
default by pledgor, § 53 

Redemption, tender as prerequisite to right of, 
§ 50 

Right to hold property pledged as security for, 
§ 28, p. 45 

Sale by pledgee ratifled by pledgor, pledgor 
chargeable witb interest, § 39, p, 66 
Waiver, acceptance of whole Principal, § 31 

Intermingling of proceeds of pledged properties, 
rigbts of pledgees, § 54, p. 103 
Intervention, rigbt of pledgee of chose in action, in 
action begun by pledgor, § 70 
Joinder of causes of action in suit to foreclose 
pledgee’s lien, § 67, p. 136 
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Joint dohtors, plod^e by, inohision of dcbt of oi>e 
debtor individually, § 28, p. 40 
Joint dobts, application of procoods of collaleral, § 
54, p. 102 

Joint pledgees, liabillty of one to compensate other 
for Services in caring for property, § 32 
Joint possession, property held by two Jointly in 
pledge for one, f 19, p. 24 
Judgment, 

Assignment of judgment aecured by pledge, rights 
of aaaignee, § 43 

Oonversion of pledged property, actions for dam- 
ages, § 40, p. 72 

Debt or liability secured, actions on, § 55, p. 111 
Foreclosure actions, § 67, p, 187 
Personal Judgment, action against obligor on 
pledged chose in action, § 75, p. 151 
Pledged chose in action, amount of recovory in 
actions to enforce, § 70 

Becovery by pledgeo, holdlng pledged property 
as security, g 28, p. 46 
Redemptlon actions, g 51, p. 06 
Unsatisfied judgment against pledgor, d(^renK<i to 
pledgee^s action on collateral, g 75, p. 147 

Keys, 

Delivery, sufBciencty as dolivery of conteuts of 
building, § 19, p. 22 

Warehoxise kcy doUv(ired by tnistce to roceiver 
for pledgor, effect on lien of pledgeo, g 27, 
p. 40 

Laches» 

Accounting proceedlng for converaion of pledg(»<l 
property, g 42 

Oonversion of pledged property, no defense to ac¬ 
tion for damages, § 40, p. 70 
Recovery of pledged property on discharge of 
debt, g 49 

Redemptlon, effect on rlght of, g 61, p. 96 
Lond contract, 

Assignment to secure note, g 9, n. 99 
Foreclosure action, legal owner of land not neces- 
sary party, g 67, p. 135 
Landlord and tenant, 

Orop pledged by tenant to crcHlit aaaociation, as¬ 
sociationes rlght of action against landlord 
for breach of agreement as to lien, g 40, p. 68 
Peposit as guarantee against unlawful use of 
premlses, g 3, n. 38 

Iiandlord’s warrant, Issuance by pledgee, walver 
of lien as pledgeo, g 27, p, 89 
Leases, generally, post 

Money pledged by lessoe as protection against 
abatement, trust fund, g 21, n. 99 

Leases, 

Delivery of property by pledgee to pledgor for 
purpose of loase, effect on lien of pledgee, § 
27, p. 41 

Landlord and tenant, generally, ante 
Subject of pledge, § 9 
liens. 

Antecedent debt, Uen of pledgee for, priority, g 
20, p. 36 

Benefit of liens securing property pledged, right 
of pledgee, § 22 

Oreation by pledge, nature and extent of lien, § 24 
Date of lien acquired by pledgee, g 24 


Lions—CJontinued, 

Discharge, lien of pledgee, § 46 
Discharge of lien securing collateral, oonversion 
by pledgee, § 36, p. 61 

Equitable lienholder, liability of pledgee for con- 
version, § 36, p. 59 

Bxisting at time of pledge, enforcement against 
pledgee, § 40, p. 60 

Expenses, lien as security for, g 28, p. 43 
Foreclosure, lien of pledge as subject to striet 
foreclosure, § 67, p. 

Judgment in action on debt secured, effect on lien 
on collateral, g 65, p. 111 
Xjors of lien by pledgeo, § 27 
Nature of Interest of plodgoe, g 23 
Nou-existing property, pledge of, attaching of 
lien, g 9 

Personal obligation of debtor secured by lien, se¬ 
curity for creditor, g 9 

l^ledge as lien within statute limiting remody to 
single action, § 62, p. 97 
I^I<»dgft of property subject to, validity, g 8 
Prior liens, duty of pledgee to advance expenses 
or payments, § 33, p. 52, n. 63 
Priorities, § 25; g 26, p. 35 
lYiority of plc<lgeo over gonoral creditors in ap¬ 
plication of procoods of collaleral, § 54, p. 302 
Proceeds of sale of pledged property before ma- 
turity of debt, g 34, p. 56 
Protociing prot)erty against liens, expenses of 
pledgee, g 32 
Spccjific debt or liability, 

I^ledge for, s(topc of lien, g 28, p. 42 
Waiver of lien of pledgeo, g 27, pp, 37-39 

Limltatlon of actions, 

Convcrslon of pledged property, suit for account¬ 
ing, g 42 

Duty of plodgcK» to prevent collateral from being 
barred, g 74, p. 145 

Knforcoment of lien of pledge despite bar against 
enforcement of lien of trust dced, g 52, p. 90 
Pledged choses in action allowod to become 
barred by, burden of proof on plodgoe, g 74, 
p. 140 

Recovory on pledged chose in action, effect of 
bar against debt secured, g 75, p. 147 

Loans, 

Oonsideration for pledge, g 13 
Evldonc^e as to debts or liabilltios secured, g 28, 
p. 47 

Futuro advances, generally, ante 
Future loans, pledge to secure, g 10 
Pledged property hirejd or lent to thlrd person, 
loss of lien, g 27, p. 39 

rx>ss, fallure of pledgee to enforce pledged chose in 
action, right of pledgor to complain, g 73 
Loss of pledged property, liability of pledgee, g 83 
rx>ss or discharge of debt secured, g 46, p. 85 
Mai), notice of sale of pledged property after de- 
fault, g 59, p. 119 
Market value, 

Oonversion of pledged goods, liability of offioer, 
g 4tt, p. 73 

Sale by pledgee after default, dnty to obtain, g 
60‘, p. 124 

Master and servant Employees, generally, ante 
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Mechanlcs’ lien contract securing note pledged to 
bank, bank’s right to recover agalnst malcer, § 

70, n. 26 

Mechanlcs’ lien note, advancements hy pledgee after 
maturity, eztent of recovery, § 76, n. 34 
Mingling of property, damages for wrongful sale 
hy pledgee to hUnself, § 63 

Misappropriation, pledged chose in action, duty of 
pledgee to secure proceeds, § 74, p. 142 
Misfeasance hy pledgee, speciflc allegations required 
in action on debt secured, § 55, p. 110 
Mistake, unpleaded written contract, admissibility of 
evidence without pleading, § 40, p. 71 
Money, 

Deposits of money, generally, ante 
Subject of pledge, § 9 
Money had and leceived, 

Failure to return pledged property on discharge 
of debt, remedy against pledgee, § 49 
Remedy of pledgor as to surplus proceeds, § 64, 
p. 105, n. 30 

Wrongfal sale by pledgee after default, remedy 
of pledgor, $ 63 
Mortgages, 

Assignment, 

Oonstnied as pledge, § 15 
Mortgagee not necessary party to action 
against assignee as pledgor, § 65, p. 110 
Ghattel mortgages, ante 

Conversion of pledged mortgage, measure of dam¬ 
ages, § 41, p. 76 
EfFect of pledge of, § 22, n. 18 
Execution sale of mortgagor*s interest in pledged 
mortgages, conversion by pledgee, § 36, p. 60 
Poreclosure, 

Consent by pledgee as conversion, § 36, p. 59 
Duties owed by pledgee to pleligor as to 
property or proceeds, 5 78 
Pledge of note or bond and mortgage, right 
in equity, § 67, p, 134 
Pledgee as purchaser at sale, § 78 
Pledgor of'mortgage as party to action, § 75, 
p. 149 

Redemption of pledged mortgage after fore- 
closure, § 51, p. 96 

Right of mortgagor to assignment of collat- 
eral note, § 47, n. 44 

Right of pledgee as against maker of notes 
pledging mortgages as security, § 70, n. 

28 

Right of pledgee of mortgage, § 62, p. 98 
Right of redemption by pledgor of mortgage 
note, 5 50, n. 11 

Wrongful repledge of mortgage, amount of 
recovery, § 76 . 

Pijority of pledgee’s claim over prior unrecorded 
mortgage, § 26, p. 35 

Sale of pleiged property after default, applica- 
bility of law goveming mortgages, § 57, p. 

113 

Subject of pledge, § 9 
Motor vehicles- Automobiles, ante 
Negligence, ; 

Enforcement of pledged choses in action, liability 
of pledgee, § 74, pp. 143-147 
Failure of pledgee to sell collateral before ma¬ 
turity of debt, § 34, p. 55, n. 13; S 34, p. 56 
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Negligence of pledgee, 

Accounting for value of pledged property In ac¬ 
tion for debt secured, i 55, p. 108 
Burden of proof, action on debt secured, § 65, 

p. 111 

Failure to sell pledged property after default, lia¬ 
bility, § 57, p. 115 
Liability for loss, § 33 

Loss or depreciation of pledged property, extin- 
guishment of debt secured, § 46, p. 85 , 

Sale of pledged property after default, inade- 
quacy of price, § 60, p. 125 
Set-ofP of damages in pledgee’s action on debt se¬ 
cured, S 65, p. 108 

Negotiable instruments, 

Bilis and notes, generally, ante 
Nonassumpsit, plea of, evidence of conversion by 
pledgee in action on debt secured, § 66, p. 110 
Non-existing property, 

Delivery to pledgee after production, sufficiency, 
$ 19, p. 20, n. 62 
Equitable pledge, § 14 

Nonresident pledgor, jurisdiction of foreclosure ac¬ 
tion, § 67, p. 135 
Notice, 

Advances against collateral before notice of 
transfer of pledgor’s interest, S 46 
Assignment of pledgee*s interest, § 43 
Cutting .ofiP pledgor’s interest in collateral, § 62, 

p. 100 

Debtor, pledge of account, necessity, § 20 
Default of pledgor by nonpayment after notice, 
I 53 

Foreclosure, statutory notice as prerequisite to 
action, § 67, p. 134 

Maker of pledged note, dispensed with, § 20 
Outstanding rights, status of pledgee with no¬ 
tice, § 26, p. 36 
Redemption, notice to redeem, 

Prerequisite to application of proceeds of 
pledged securities, § 54, p. 102 
Prerequisite to sale by pledgee after default, 
§ 58 

Sale by pledgee of commercial paper before ma¬ 
turity, § 34, p. 64 

Sale of pledged property after default, § 59 
Sale of pledged property before ma^rity of debt, 
§ 34^ p. 56 

Notice of sale of pledged property after default, 
Conversion by selling without notice, § 63 
Waiver of defects, § 64 

Option of pledgee to buy pledged property, conversion 
by pledgee, action by pledgor for price, S 41, p. 74 
Options, 

•Sale of pledged property after default, option of 
pledgee, § 57, p. 115 
Subject of pledge, S 9 
Oral contracts. Contracts, ante 
Orders of court, surrender.of property by pledgee 
pursuant to, efPect on lien, § 27, p. 40 
Ownership. Title, generally, post 
Parol evidence, 

Admissibility in actions, on debt secured, $ 56, p. 
111 

Debts intended to be secured, inadmissible to vary 
writing, § 28, p. 48 
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Parties, 

Olioses in action, actions to enforce pledged coi- 
lateral, § 75, p. 149 

Debt or llability secured, actions on, § 65, p. 109 
Foreclosnre actions, § 07, p. 135 
Bedemption actions, § 61, p. 96 
Parties to actions for recovery of plcdged property 
or its proceeds, § 39, p. 64 
Partnership, 

Sale of pledgcd property after dcfault, right of 
partner to buy for himsclf, § 01, p. 126 
Scope of pledgc for dcbt due by or to partner 
individually, § 28, p. 46 
Patent rights, snbject of plodge, § 0 
Pawn defined, § 1 
Paymcnt, } 46 

Application of proceeds, affirmative defense In 
action on debt secured, $ 56, p. 110 
Assignor of debt recoiving pnyinonts on collat- 
eral, rights of asslgnoo, S 43 
Burden of proof, action on dobt secured, § ‘65, p, 
111 

Ohose in action, 

Oollectlon by pledgee as payment pro tanto 
of dobt secured, § 77 

Defense to action by pledgee on plcdged col- 
lateral, § 76, p. 148 
Oondltion precodent, 

Action by pledgor to rccover property or pro- 
ceede, § 39, p. 64 

Dteaffirmance of sale by plodg4e to hlmself, 
S61,p. 126 

Pledgor’s rlght to set oft valtie of collateral 
converted or lost, action by pledgee on 
debt secured, H 56, p. 109 
Conditlonal paymcnt dl8tinguiHh(*d, § 3 
Conversion by pledgee, effect as payment, S 86, 

p. 60 

Debt secured, cffect on rlght of pledgee to enforce 
pledged chose in action, § 70 
Default of pledgor by falluro to make timely pay¬ 
ment, § 53 
Demand, 

Assignment of plodgee^s Interest without 
prior demand, § 43 

Duty Of»pledgee to use dlllgonce te enforce 
pledged chose In action, § 74^ p. 143 
Prerequisite to sale by pledgee after defatilt, 
§ 68 

Sale by; pledgee after default^ conversion by 
selling without demand, | 03 
Dztensionvof time, .. ' 

Default of pledgor as affected by, 8 63 
Payment of note, effect on rlght to hold 
plcdged property, § 28, p. 46 
Pledged collateral, conversion by pledgee, 
36, p. 61 

Release or loss of lien, 8 27, p. 38 
Walver of right of pledgee to selbbefore de¬ 
fault, 8 34, p. 64 

Failure to present obligation for, loss of lien, § 
27, p. 38 

Income from pledged property, appllcation, 8 81 
Plea of, evidence of conver^on by pledgee in 
action on debt secured, § 56, p. 310 
Possession retained by pledgee until payment, 
8 29 


Paymcnt—Oontinued, 

Proflts from pledged property, application, 8 31 
Redelivery of pledged chose in action, duty of 
pledgee after payment, § 74, p. 143 
Bedemption, prerequisite to right of, § 50 
Betiirn of pledged property on payment, §§ 47-49 
Sale of pledged property after default, effect, 8 
62 

Subpledgee, right to retain collateral until pay¬ 
ment of debt, 8 44 
Tender, § 46, p. 84 

Conditlon precedent to action for conversion, 

§ 40, p. 69 

Oondltion precedent to establlshing conver¬ 
sion by pledgee, 8 36, p. 58 
Necessity of showing by pledgor in pledgee*s 
action on debt, 8 55, p. 108 
Plea of previous tender, foreclosnre action, 

8 67, p. 136 

Bedemption, conditlon precedent, 8 51, p. 95 
Befusal by pledgee, loss of lien, § 27, p. 37 
Wrongful sale by pledgee to himself, coiidl- 
tion precedent to action for conversion, 

8 63 

Personal obligation of debtor, subjcct of pledge, § 9 
Persona sccnrod by pledge, § 28, pp. 42, 40 
“Pignus” substantially similar, 8 1 
Pleading, 

Actions for recovery of pledged property or its* 
proceeds, § 39, p. 65 

Choaes in action, actions to enforce, § 75, p. 50 
Oonversion of pledged property, actions for dam- 
ages, 8 40, p. 71 

Debt or llability secured, actions on, 8 55, p. 110 
Foreclosure actions, 8 97, p, 135, 

Negligence of pledgee, onforcoment of pledged 
choses in action, § 74, p. 140 
Bedemption actions, 8 51, p. 95 
Beturn of pledged property on discharge of del)t, 
8 40 

“Pledge/* nso of word in Instrument, effect, 8 H 

Pledgee defined, 8 1 

Pledgebolder deftned, 8 1 

Pledgor doflnod, 81 

Possession, < > 

Actions for possession of pledged property, 88 39, 
42 

. Conversion by pledgor wrongfully taking or re- 
taining possession, 8 87 

Necessity of possession by pledgee, § 19, p, 19 
Pledge by porson in possession, effect as against 
real ,owner, § 26, p. 36 

Priority of pledgee in possession as against an- 
other pledgee, 8 25 

Betaklng by pledgee without action, 8 29 
Bight of pledgee to possession despite transfer of 
pledgor*s interest, 8 46 , .i 

Bight of pledgee to retain, § 29 
Bight of pledgor to possession of collateral on 
discharge by payment, ete^, 8 46, p. 86 
Surrender, 

By, pledgee, abandomnont or loss of lien, 8 27 
Oonversion by pledgee, 8 36, p. 69 
, , „ ,, pight to remeem, not extlngui^^ by wrong¬ 
ful surrender, 8 50 

Termlnation of pledgee’s right to possession, 8 29 
Transfer of possession. Dellvery, generally, ante 
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’re-existiiig debts. Antecedent debts» ante 
Presumptions, 

Actions on debt or liability secured, § 55, p. 110 
Cboses in aetion, actions to enforce, § 75, p. 151 
OoUateral note, status as renewal of orlginal obli- 
gation, § 28, p. 47, n. 83 

Converslon of pledged property, value in absence 
of proof, § 40, p. 72 

Fraud, purchase of pledged property by pledgee, 
§ 45 

Negligence of pledgee, unexplained loss of goods, 
S 33, p. 61 

Pledge for debt of anotber, consideration pre- 
sumed, § 13 

Present liability wbere no time flxed for maturity 
of debt, § 53 

Recovery of pledged property or its proceeds, ac¬ 
tions for, § 39, p. 65 

Redemption, effect of delay by pledgor, § 51, p. 96 
Transaction as constituting pledge, § 16 
Value of pledged securities, § 74, p. 147 
Price, adequacy, sale by pledgee after default, § 60, p. 
124 

Principal and agent Agents, generally, ante 
Priorities, § 25 

Antecedent debt, lien of pledgee for, § 26, p. 36 
Pledgee aa bona fide purcbaser, § 26 
Privilege, distinguished from pledge, § 3 
Proceeds ffom pledged property, 

Bnforcement of pledged chose in actlon, disposl- 
tion by pledgee, § 78 
Rights and remedies of pledgee, S 64 
Set-off in pledgee*s aetion on debt, § 65, p. 108 
Process, surrender of possession to invalid process, 
converslon by pledgee, S 36, p. 59 
Profits, right of pledgee to make profit from pledged 
property, §§ 30, 31 
Profits from pledged property, 

Resale by pledgee after buying at bis own sale, 
§ 61, pp. 127. 128 

Set-off in pledgee’s aetion on debt, § 55, p. 108 
Property subject to, § 9 

Oonstruction and operation of contract, $ 22 
Description in contract sufiOiciency, § 11 
Punitive damages, converslon of pledged property, 
§41,p. 74 
Questions for jury, 

Gaie of pledgee as to pledged property, sale be- 
fore maturity of debt § 34, p, 56 
Oare of pledgee in keeping pledged property, § 
33, p. 54 

Cboses in aetion, actions to enforce, § 75, p. 151 
Converslon of pledged property, 

Actions for damages, § 40, p. 72 
Measure of damages, property of fluctuating 
value, S 41, p. 75 

Debt or liability secured, actions on, § 55, p. 111 
Negligence of pledgee, enforcement of pledged 
cboses in aetion, § 74, p. 146 
Recovery of pledged property or its proceeds, 
actions for, S 39, p. 65 
Transaction as constituting pledge, § 17 
Batification, 

donver^n of pledged property, defense to aetion 
for damages, § 40, p. 70 

Bnforcement of pledged cboses in aetion, acts of 
Idedgee, | 74, p. 143 


Ratification—Continued, 

Imperfect pledge, f 11 
Unautborized pledge, § 8 

Raw materials, dellvery to pledgee, suflBlciency, § 19, 
p. 21, n. 69 

Real estate, option to purcbase, subject of pledge, § 9 
Real party in interest, actions to enforce pledged 
cboses in actlon, $ 75, p. 149 
Receivers, 

Delivery of property to receiver for pledgor, ef* 
fect on lien of pledgee, § 27, p. 40 
Insolvency of pledgor, generally, ante 
Receiversbip, property of pledgor, effect on pledgee’s 
right to foreclosure, { 67, p. 134 
Recording, 

Constructive notice, rigbts of pledgee bavlng no- 
tice given by public records, § 26, p. 36 
Contract of pledge, § 18 
Priority of recorded contract of pledge, § 25 
Recoupment, 

Converslon of pledged property, § 40, p. 70 
Fluctuating value of property, § 41, p. 75 
Wrongful sale by pledgee, amount of recoupment 
in pledgee*s aetion on debt secured, § 56, p. 
109 

Redelivery to pledgor, sale by pledgor before maturity 
of debt, disposition of proceeds, § 34, p. 55 
Redemption, § 50 
Actions, § 51 

Agreement cutting off right of, validity, g 62,. 

p. 100 

Foreclosure sale to pledgee, necessity of offer to- 
pay debt, § 67, p. 139 
Notice to redeem, 

Prerequlsite to application of pledged securi^ 
ties, g 54, p. 102 

Prerequlsite to sale by pledgee after default,. 
§58 

Offer to redeem, 

Effect on right to sell pledged property, § 57^. 
p. 114 

Prerequlsite to disafflrmance of sale by 
pledgee to bimself, § 61, p. 126 
Remedy agalnst sale of pledged property, § 57„ 
p. 114 

Surety transferring collateral to payee^ effect on. 

ri^t of pledgor, § 62, p. 100 
Title held by pledg^ free from right to redeem 
after foreclosure, § 78 

Re-hypotbecation, converslon by pledgee^ §< 36, p. 69- 
Release, 

Collateral, unsupported parol promlse, effect as. 
discbai^e, | 46, p. 86 

Conversion by pledgee by release of pledged col¬ 
lateral, § 36, p. 60 

Debt secured, effect on pledge for debt of tbird- 
person, § 46, p. 85 
laen of pledgee, § 27, pp. 37, 38 
Part of collateral on part payment, § 29 
Pledgor depriving pledgee of his spedal interest' 
or title, § 23 

Renewal of pledged collateral, conversion by pledgee,. 
§ 36, p. 61 

Rental value, unused property, pledgee not ebarge- 
able, I 31 
Repledge, 

Right of pledgee, § 43 
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Bepledge—Oontimicd, 

Kights or suhplodgoo, § 44 

Right to redeem froiu siibplodgco, § 50 

Replevin, 

Actions for plcdged prop(irty, § .'{0 
Failure to rctiirn pledgod property on diflchargo 
of dobt, § 49 
Requisitos, § 5 
Return of pledgcd property, 

Actions, § 49 

Olalm by plodgor in plodgoe’s action on dobt, no- 
cessity of showing tendor of dobt, § 55, p. 
108 

Oondition procedent to action of foroclosuro, § 
07, p. 1*34 
Demand, 

Oondition procedent to action againat pledgoe 
wrongfnlly solling to himself, § 03 
Tendor of paymcnt as vltiated by, § 4(J, p. 84 
Duty of pledgee, S 48 

railure of plwigee to return, burdon of pr(K)f in 
action on dobt sccured, jf 55, p. 311 
Right of pledgor on disohargo of dobt sociirod, 
§47 

Revocation, power of pledgoe to sell aftor dofault, 
§ 57, p. 115 
Right to plc<lgc, 

CJommon law or statute as sourco, § 7 
Titio or interest of pledgor as alfcctlng, § 8 

Safe deposit box, 

Pledge of sccurities in, manner of dollvory, § 
19, p. 23, n. 9 

Pledgcd property depositod in boxos of pledgor 
bank, offoct on rights of plodgcc, § 27, p. 40, 
n. 05 

Sale distingnished, § 4 

*^ccurity” synonymous with pledge, § 1 

Sales, 

Avoidanco, sale by pledgee to himself, § 01, p. 120 
Burdon of proof, falrness of «alo by plodgcc to 
himaelf, § 02, n. 25 

Ohoses In action, onforcoment without previous 
attompt to sell, § 75, p. 147 
Oollatcral sccurity, right of pledgoe to sell dospito 
transfer of pledgor’s interest, § 45 
Oonstrued as pledge, §§ 4,15 
Oonversion by plodgor*s vondoo, extent of rccoy- 
ery by pledgee, § 39, p. 0(J 
Conversion of pledgod property, 

Damages for wrongfiil sale, § 41, p. 74 
Unauthorijsed sale by pledgee, § 30, p. 00 
Discharge of collateral contraot or pledge by 
pledgee's sale of property, § 40, p. 80 
Duty of pledgee to sell, § 57, p. 115 
Hnforcemcnt of pledge, §§ 50-60 
Agreement of parties, § 52, p. 98 
Deficiency recovcrable by action at law, § 
55, p. 106 

Waiver of right to sell, aflflnnatlye defense 
in action on debt secured, § 55, p. 110 
Bnforcement of plc<IgGd choses in action, duty 
of pledgee to usc dillgence, § 74, p. 143 
Foreclosure actions, § 67, pp. 136-139 
Injunction against salo by pledgee after default, 
§ 05 

Interest of pledgor, right to sell, § 45 


Sales—Oontinued, 

Notice of salo hy pledgee after default, 

Conversion by selling without notice, § 63 
Waiver of dofeets, § 04 

Notice of sale of pledged. property after default, 
§ 59 

Place of sale by pledgee after default, § 60, p-121 
Pledged property, 

Before niaturity of debt, § 34 
Surrendored to pledgor for purpose of sale, 
effect on lien of pledgee, § 27, p. 41 

Pledgee selling to himsclf after default, propriety, 
§ 01 

Presumptlon, transaction as constituting pledge, 
§ 10 

Pricc, adequacy, sale by pledgee after default, 3 
60, p. 124 

Private sale by pledgoe after default, § OOi p. 122 
Private sale of pledged property, waiver of lien 
by invalid sale, § 27, p. 38 
Public salo by pledgee after default, § 60, pp. 121, 
122 

Purchase nioney, retentlon of part by buyer to 
satisfy dobt ownod by pledgor, § 54, p. 102 
Purcliasers, porsons who may buy at sale after 
dofault, 8 01 
Ratilicatlon, 

Sale by pledgee before maturlty of debt, § 
34, p. 57 

Salo by pledgoe to himsolf, § 61, p. 120 
WrongfuI sale by plodgoe to himsolf, § ‘04 

Redcmpilon, rlgbt to rodcc^m in case of wrongful 
salo by pledgee, § 50 

Reseission, right of vendor, prlority of plcdgee's 
olalm, 8 20, p. 35 

Right of pledgee to sell, 8 57, pp, 112W115 
Rights of purchaser from pledgee, 8 44 
Subseqnent btiyer from pledgor, right to sue for 
conversion, ? 40, p. 00 

Time of sale by pledgee after dofault, 8 60, p. 121 
Title of purchaser of pledged property after de¬ 
fault, 8 00 

Waiver, dofeets In sale by pledgoe after default, 
8 04 

Wrongful sale by pledgee, 

After dofault, conversion, 8 63 
Burdon of proof in action on debt secured, 
8 55, p. 110 

Redemption by pledgor, tender of paymcnt, 8 
51, p. 05 

Set-olf of loss In plodgee’s action on debt se- 
curod, 8 55, p. 100 

•Service ®f process, foreclosure action, 8 67, p. 134 
Set-off, 

Action on debt secured, set*o£f by pledgor, § 55, 

p. 108 

Breach of contract pledgod as collateral, set-off 
of debt secured, 8 76 

Ohose in action, right of obligor in action by 
pledgee, 8 75, p. 148 

Conversion by pledgee, right of pledgor to set-off, 
8 30, p. 59 

Conversion of pledged property, set-olf in action 
for damages, § 40, p. 70 

Debt against pledgee of negotiable note, right of 
maker, § 23, n. 46 
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Set*ofP—Continued, 

Negligence of pledgee in failing to enforce chose 
in action, showing reqnired, § 74, p. 144 
Kecovery of pledged property by true owner, 
snms adyanced by pledgee after notice, § 39, 
p. 67 

'Sale, pledgee sning on contract for purchase price 
of goods, biiyer’s right of set-off, § 39, p. 66 
SheriflPs sales, 

Lien of pledgee, pnrchaser takkig subject to, § 27, 
p. 40 

Title and possesslon taken by pledgee, effect, § 
78, n. 60 

Special bailee, delivery of property on pledgor’s prem- 
■ ises by placlng in custody of, § 19, p. 23 
Speculation by pledgee in pledged property, propriety, 
§ 34, p. 56 

Statutory provlsions, 

, . Ohattel mortgage reqnired to be enforced before 
sning for d^t, statnte inapplicable to 
pledges, § 56, p. 107 

Contract of pledge, statnte as part of, § 21 
Election of remedies by pledgee, § 52, p. 97 
Bxecntion of pledge, change of statute, § 11 
Right of redemption, constmction of provisions 
anthorizing foreclosure, § 50 
Right to pledge, statnte as sonrce, § 7 
Sale of pledged property after defanlt, § 67, p. 113 
Pnblic advertisement and sale, § 60, p. 122 
Sale of pledged property nnder statutory anthor- 
• ity, conversion by pledgee, § 36, p. 60 
Set-oflP in actions on bond secured by mortgage, 
applicability in actions on note secured by 
pledge, I 55, p. 109 

Stock certificates, transfer by pledgee, conversion, § 
36, p. 58 

Subpledge, possession or lien not lost as between 
pledgor and pledgee, § 27, p. 39 
Substitntion of property pledged, necessity of agree- 
ment, §29 
Surety, 

Enforcement of pledged choses in action, right to 
enjoin or to control appliqation of proceeds, 
§ 76. p. 147. 

Release on deposit of paper security, creditor as 
pledgee, § 15 

Remedy of pledgee against third person as snrety, 
§ 52, p. 98 

Status of pledgor, discharge of pledge by altera- 
tion in Principal contract, § 46,.p. 85 
Status of property pledged for debt or defanlt of 
another, § 2 . 

Transfer of coHateral by surety to payee, redemp- 
tion by pledgor, § 52, p. 100 

Surplns, enforcement of pledged chose in action by 
pledgee, di^osition, § 78 
Surrender, 

Principal obligation, discharge of collateral con- 
traet or pledge, § 46, p. 86 
Wrongful surrender of pledged choses in action 
by pledgee, § 74^ p. 146 , 

Symbolic delivery, 

Promissory note, delivery of copy, § 20- 
Suflftciency in geneTal, § 19, p. 21. 

Taxes, pay^ent by pledgee, reimbursement, § 32 
Tend^. Payment, ante 


Tender back of pledged property, bar to action for 
damages for conversion, § 40, p. 70 
Theft of pledged property, 

Burden of proof, action on debt secured, § 55, p. 
111 

Bstablishing pledgee*s responsibility, § 33, p. 54 

Timber, pledge of unent timber to be delivered when 
cut, § 9 
Title, § 23 

; Chose in action, necessity of alleging by pledgee 
in action to enforce, § 75, p. 150 
Claim by pledgee, conversion of pledged property, 
§ 36, p. 58 

Collateral, pledgor as owner on discharge by pay¬ 
ment, etc., § 46, p. 86 
Estoppel to set up or deny, § 21 
Foreclosure sale as passing title, § 67, p. 139 
Foreclosure sale of pledged chose in action, title 
aequired by pledgee, § 78 
Judgment in trover, satisfaction as vesting title 
in wrongdoer, § 40, p. 73 
Necessity of pledge by owner, § 8 
Pledged property sold- by pledgee before maturity 
of debt, § 34, p. 57 

Pledgee having title, right to sell without notice, 
§ 59, p. 118 

Sale of pledged property after defanlt, title and 
rights of purchaser, § 66 
Written transfer, dispensed with, § 19, p. 21 

, Transfer, 

Absolute transfer construed. as pledge, § 15 
Debt secured, S 43 
Distinguished from pledge, § 3 
. Evidence, absolute transfer as pledge, § 16 
Interest 'of pledgor, right to transfer, § 45 
Pledged property, § 43 

Trespass, taking of property from pledgee’s posses¬ 
sion, right of pledgor to sue third person, § 40, 
p. 69 

Trover. Conversion of pledged property, ante 
Trust, 

Assigmnent of debt secured, assignor holding col¬ 
lateral as trustee for assignee, § 43 
Chose in aqtion, pledgee as trustee, J 23 
Constructive notice, pledgor known to be trus¬ 
tee, § 26, p. 37 

Delivery of property to trustee for pledgee, suffi- 
ciency, § OLO, p. 23 

Deposit of property with creditor on trust, reten- 
tipn as security, § 11, n. 45 
Distinguished from pledge, § 3 .. 

Enforcement, law or CQuity, § 52, p. 97 
Bxistence of trust relationship between pledgor 
and pledgee, § 21 

* Mingling of property of severa! pledgors, § 39, 

p. 66 

Pledge of trust property, validity, § 8,..n. 92 
Pledgee as trustee, § 33, p. 52 

Status, on discharge of collateral by paj^ment, 
etc., § 46, p. 86 

Surplus collected in enforcing chose in ac¬ 
tion, § 78 

Pledgor holding, as tostee for pledgee, lien of 
pledgee, § 27, p. 41 , > 

Sale of pledged property after defanlt, pledgee 
as trustee, § 60, p. 123 
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T^rust-' rOontinued, 

Surrender of property by trustee to pledgor’s re- 
ceiver, effect on lien, § 27, p. 40 
Undue influenoe, unpleaded written contract, admissi- 
bility of evidence without pleading, § 40, p. 71 
United States, duty as pledgee to collect collateral, § 
74, p. 142 

Use of pledged property, riglit of pledgee, § 30 


Usury, 

Burden of proof, action on debt secured, § 65, p. 
111 


Conversion of pledged property, rccovcry of usurl- 
ous interest collectcd ,by pledgee, § 41, p. 76 
Bffect on pJ,edgc?’s rlghts, § 26, pp. 36, 37 


Yalidity, § 5 

Debt or. obllgAtion sccured, effect of Invalldity, 


§10 

What IjEiw governs, $ 6 


^alue 

Conversion of pledg^ property, 

Measure of damages, § 41 
- Dresumption in absence of proof, § 40, p. 72 
Fluctuating value, ante 
Pledged securities, presiimption, § 74, p. 147 
Value of pledged property, 

Burden of proof b?. action on dcbt secured, § 65, 
p. 110 

Qaestion for Jury in action on debt secured, g 65, 
p. 111 

Vendor’s lien, failure to record, priorities, § 25 
Vendor’s lien notes, 

Foreclosure decree, S 67, p. 137 
Pledge as collateral, remcdy o£ pledgee, § 52, p. 00 
Vessels, rlght of pledgee to kcep employed, § 30 
Waiver, 

conversion by pledgee, § 30, p. 00 
Conversion of pledged property, 

Defense to action for damages, § 40, p. 70 


Waiver—Continued, 

Conversion of pledged property—Continued, 

New note given by pledgor without claiming 
credit for conversion, § 65, p. 109 
Defense available to obligor belng sued on 
pledged chose in action, § 76, p. 147 
Bnforcement of pledged choses in action, waiver 
of diligence on part of pledgee, § 74, p. 143 
Interest, 

Acceptance of whole principal, § 31 
Failure to make demand tlierefor at proper 
time, § 28, p. 46 

Lien of pledgee, § 27, pp. 37-39 
Bedemption, rlght of, § 60 

, Itlght, to sell pledge on default, afftrinative de¬ 
fense' in adtion on debt secured, § 56, p. 110 
Sale by pledgee before maturity, § 34, p. 54 
Sale of choses in aCtion on default by pledgor, 
statutory prohlbition again^t,' § 67, p. 114 
Sale of pledged property after default, 

Notlce of sale, § 50, p. 119 
Fublic sale, waiver by pledgor, § 60, p. 123 
Waiver of defecta by pledgor, § 64 
Waiver of rlght by pledgee, § 67, p. 116 
Wiirehonses, 

Delivery of contents, manner of elfoctlng, § 19, 
p. 22 

Delivery of key by trustee to rccelver for pledgor, 
elToct on lien of pledgee, § 27, p. 40 
Pledgee bank permittlng pledgor to ship goods 
from warehousc to buyer, elTect on bauk’s 
lien, § 27, p. 41, n. 7 

Woatlier, inclemoncy, duty to postpone sale of pledged 
property, § 00, p. 121 

Written instrumenta, pledge of property represented 
by, transfer of instnimcnt, § 20 
Wrongful pledge by possessor of property, rights of 
real owner as to surplus procceds, { 64, p. 105 
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Actions, recovery for Injury or death, § 6 
Addlcts, 

Nareotics, medleal treatment of, § 8, p. 181 
Physicians, dlspensatlon of nareotics to, § 11, p. 
190 

Admissibility of evidence, 

Anti-narcotic act, prosecution nnder, § 11, p. 196 
Nareotic drugs, prosecntlon for violating Import 
and export act, § 13, p. 204 
Prosecutions r^ting to, § 7, p. 176 
Admissions, prosecutions relating to, admissibility, § 
7, p. 176 

Airplanes, sptaylng or dusting fruit, etc., liability for 
damages resulting, § 5, p. 169 
Aliens, smoking opium, manufacture of, § 12 
Anti-narcotic statute, 

Admissibility of evidence In prosecutions under, 

§ 11, p, 196 

Bili of particulars, prosecution under, § 11, p. 194 
Burden of proof in prosecutions under, § 11, p. 
195 

Oircumstantial evidence, suflBiciency in prosecu¬ 
tion under, $ H. P. 1^7 

Criminal prosecutions under, S lli PP- 192-200 
Defenses, prosecution under, § 11, p. 195 
Direction of verdict in prosecution under, § 11, p. 
199 

Duplicity, indictment under, § 11, p. 193 
Entrapment, 

Defense in prosecution under, § 11, p. 195 
Instructions respecting in prosecution under, 

§ 11, p. 200 

Evidence in prosecution under, § 11, p. 195 
Exempt preparations and remedies, § 11, p. 186 
Eictitious and forged orders, sale on, § 11, p. 189 
Instructions to jury in prosecution under, § 11, p. 

199 

Jury questions in prosecution under, § 11, pp. 
198, 199 

Mlsuse of order forms, § 11, p. 189 
Order forms, absence or misuse of, § 11, p. 189 
Osteopathic physicians, exception, § 7, p. 173, n. 99 
Other offenses, admissibility of evidence as to in 
prosecution under, § 11, p. 197 
Particular offenses under, § 11, p. 187 
Penalty for violatlon of, § 11, p. 200 
Physicians, exemption, § 7, p. 172 
Possession, offense under, § 11, p. 192 
Presumptions in prosecution under, § 11, p. 195 
Punisbment for violation of, § 11, p. 200 
Purpose of, § 11, p. 185 
Regulations under, § 11, p. 187 
Sale within meanlng of, § 11, p. 186 
Sentence on conviction for violation of, § 11, p. 

200 

Sufiiciency of evidence in prosecution under, § 11, 
p. 197 

Trial in prosecution under, § 11, p. 199 


Anti-narcotic statute—Gontinued, 

Unstamped package, selling or purchasing from, 

§ 11, p. 188 

Validity, § 11, p. 186 

Variance, prosecution under, $ 11, p. 194 
Venue in prosecution under, presumption, § 11, p. 

196 

Weight of evidence in prosecution under, § 11, p. 

197 

Apothecaries, possession of nareotics, legality, S 8, p. 
182 

Assumption of risk, purchasers wamed of poisonous 
character of substance, § 5, p. 167 
Attempts, offenses r^ting to, criminal liability, § 8, 

p. 182 

Bili of particulars, 

Anti-narcotic act, prosecution under, § 11, p. 194 
Nareotic drugs, prosecution for violating import 
and export act, § 13, p. 203 
Prosecution for violation of nareotic law, § 7, 
p. 174 

Breach of warranty, 

Aetion to recover for injury or death as resuit 
of negligent act involving, § 6 
Pleading in action to recover for, § 6 
Burden of proof, 

Actions for injuries caused by, § 6 
Anti-narcotic act, prosecutions under, § 11, p. 195 
Nareotic drugs, prosecution for violating import 
and exiwrt act, § 13, p. 203 
Penalty, action to recover, § 6 
Prosecutions relating to, § 7, p, 175 
Cannabis, possession, statutory prohibition, § 8, p. 182 
Character, admissibility of evidence in prosecution 
relating to, § 7, p. 176 

Children, negligence in placing poisons within reach 
of, § 5, p. 167 

Chiropodists, local anestheties including nareotics, 
use of, § 4 

Circumstantial evidence, 

Anti-narcotic act, prosecution under, 5 11, p. 197 
Prosecutions relating to, sufficiency, § 7, p. 178 
Civil liability, sale, use or exposure, §§ 5, 6, pp. 166- 
171 

Cocaine, classiflcation, § 1 

Commissioner of Nareotics, Anti-Narcotic Act, pow- 
ers under, § 11, p. 187 

Confession, admissibility in prosecutions relating to^ 
§ 7, p. 176 

Consortium, opium, wldow’s right of action against 
seller for loss of, § 5, p. 167 
Constitutionality of statutes regulating x>osscssion, 
etc., § 3 

Construction of statutes relating to, § 4 
Federal nareotic law, § 11, p. 185 
Contributory negligence, 

Jury question in action for injuries caused by, § 6 
Liability for injury as resuit of, $ 5, p. 169 
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Corpus delicti, proof of in prosecutions relating to, 
§ 7, p. 177, n. 68 
Criminal, 

Offenses, §§ 7-13, pp. 171-206 
Prosecutions, smoking opium, manufacture of, 
§ 12 

Damages, actions to recover for injury or death, § 6 
Dealers, Anti-Narcotic Act, offensos undor, S 11, p. 
187 

Defenses, 

Administering wlth food or drink, prosecutlon 
for, § 9 

Anti-narcotic act, prosectitions under, § 11, p. 105 
Oriminal prosecutions, § 7, p. 172 
Possession, prosecution for, § 8, p. 182 
Prosecutions relating to, instructlons on, § 7, p. 
170 

Deflnltions, § 1 
Food, § 0 

Possession, § 7, p. 173, n. 07 
'Safe place, § 7, p. 172, n. 82 
Sale, § 11, p. 180 
Dentists, 

Anti-Narcotic Act, offenses under, § 11, p. 187 
Order forms, disponsing or distrlbutlng narcot- 
ics, § 11, p. 100 

Detectives, narcoties, defense that purchase wae made 
by for purpose of securing evidcnce, 5 7, p. 372 
Dlrection of verdict, anti-narcotic act, prosecutlon un¬ 
dor, § 11, p. 100 

Discretion of court, punisbment for violatinjSf statuto 
relating to, S 7, p. 180 

Drink, administering or mixing witb, criminal lia- 
bility, S 0 

Duplicity, indictment under anti-narcotic act, § 11, p. 
193 

Sconomic polsons, regulation of uso of or dealings in, 
§2 

Hntrapment, anti-narcotic law, 

Defense in prosecution under, S H, p. 105 
Statute, instructions on in prosecutlon tindor, 

§ 11, p, 200 

Fyldence, 

Actions for injurios caixsed by, § 6 
Administering witb food or drink, prosecution 
for, § 0 

Anti-narcotic act, prosecution under, § 13, p. 105 
Narcotic drugs, prosecuition for vlolatlng ixuport 
and export act, § 13, p. 203 
Penalty, action to recover, § 0 
Prosecutions relating to, § 7, p. 175 
Instructions on, § 7, p. 170 
Smoking opium, prosecution for sale or distribu- 
tion, 8 11, p. 107 

Excise tax, fedcral anti-narcotic law, enforcement as, 

§ 11, p. 186 

Bxpert testimony, admlssibillty in prosecutions relat¬ 
ing to, § 7, p. 176 

Export, narcotic drugs, § 13, pp. 201-206 
Bxposure, clvU liability resulting from, §§ 6, 6, pp. 

166-171 
Fact questions, 

Actions for injuries caused by, § 6 
Jury questions, generally, post 
Penalty, action to recover, § 6 
False label, sale under, $ 5, p. 167 


False prescription, criminal liability in respect of, 5 

8, p. 181 

Federal government, regulation of dealings in nar¬ 
coties, joint responsibility, § 2 
Federal statutes, 

Anti-narcotic statute, generally, ante 
Offenses under in prosecutions therefor, 8§ 10-13, 
pp. 184-200 

Smoking opium, manufacture of, § 12 
Feeble-mindod persons, nogligence in placing poisons 
within reach of, § 5, p. 107 
Fictltious orders, narcotic drugs, sale on, § 11, p. 189 
Fine, violation of statuto relating to, 8 7, p. 1^ 
Fireworks, civil liability for death of child eating 
poisonous fireworks, S P. 108 
Food, administering or mixing with, criminal lia¬ 
bility, § 9 

Forged orders, narcoties, sale on, 8 H» P* 189 
Fruit, spraylng or dusting, liability for injury re¬ 
sulting, 8 6, p. 169 

Fumigation, care required as to persons rightfully 
on premises, 8 5, ix 168 

Fungi bacteria, economic poisons, regulation of uso of, 
82 

GroHH nogligence, distlnguishing mark or labol, § 5, 
p. 166 

Gum opium, dofined, § 1 

Habit-fonuiug drugs, jury questions, prosecutions re¬ 
lating to, 8 7, p. 170 

Possf^ssiou or USIS proscKnition fo-r, S 8, p. 181 
Kogulalion of sale, ctc., §8 2-4, pp. 163-1(56 
Valldlty of statutos rogulatliig po^ssosslon, ctc., 
83 

Harrison Narcotic Act Antl-narcotlc statutos, gen¬ 
erally, ante 

Herolu, status as poison, 8 1 
Hydrocyanic gas, fumigation, caro required as to per¬ 
sons rightfully on premises, S 5, p. 168 
Hypodermie injoctlon, 

Delivery of nar<‘otlc drug as including, § 4 
Narcoties, salo as resuit of, 8 H, P* 186 
Import nar(‘otic drugs, 8 13, pp. 201-206 
Imprisonmont, scntenco of for violation of statutes 
relating to, 8 7, p, 180 

Indictxnont and Information, prosecutions relating to, 

8 7, p. 173 

Indlctmont or Information, 

Administering with food or drink, prosecution 
for, § 9 

Narcotic drugs, 

Import and export act, prosecution for vio- 
latlng, 813, p. 202 

Prosecutions relating to, 8 11» P* 1^)2 

Smoking opium, prosecution for violation of law, 

§ 12 

Infcction, poisoning dlstinguished, 8 1 
Informers, narcoties, defense that purchase was made 
by for purpose of securing evidence, 8 7, p. 172 
Insects, economic poisons, regulation of use of, § 2 
Instructions to jury, 

Actions for injuries caused by, 8 8 
Administering with food or drink, prosecutions . 
for, 8 9 

Anti-narcotic act, prosecution under, § 11', p. 199 
Narcotic drugs, prosecution for vlolating Import 
and export act, § 13, p. 205 
Penalty, action to recover, § 6 
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Instructions to Jury—Continued, 

Prosecutions relating to, § 7, p. 179 
Intent, 

Defense of lack of In criminal prosecutlon, § 7, p. 
172 

Evidenee of in prosecutions relating to, § 7, p. 178 
Indictment or infonnation, allegations as to, § 7, 
p. 173 

Indictment nnder anti-narcotic act, allegations as 
to, § 11, p. 193 

Intemal revemze, anti-narcotic act, powers of Com- 
missioner under, § 11, p. 187 
Issues, 

Narcotic drugs, prosecution for violating import 
and export act, 8 13, p. 203 
Ptosecutions r^ating to, 8 7, p. 174 
Jury Questions, 

Actions for injuries caused by, 8 3 
Administering with food or drink, prosecutions 
for, 8 9 

Anti-narcotic act, prosecution under, § 11, pp. 198- 
199 

Narcotic drugs, prosecution for violating import 
and ezport act, § 13, p. 205 
Penalties, actions to recover, § 6 
Prosecutions relating to, 8 7, p. 178 
Labeis, 

Construction of statutes pertaining to, 8 4 
Duty of persons dealing in, 8 5, p. 166 
Statutory provisions, vaUdity, § 3 
Landlord and tenant, liability for leaving deleterious 
substance in position likely to resuit In injury to 
tenant, 8 5, p. 168 
Law questions, 

Actions for injuries caused by, 8 6 
Penalty, action to recover, 8 6 
Laying out poison, criminal liability, § 7, p. 172 
Licenses, opium, production of poppies under, 8 10 
Magendie, defined, 8 1 

Malice, administering with food or drink, criminal 
liability, § 9 
Manufacture, 

Anti-narcotic act, offenses under, § 11, p. 187 
Smoking opium, restrictions and criminal lia¬ 
bility, 8 12 
Manufacturers, 

Olvil liability, §§ 6, 6, pp. 166-171 
Kemedy against for Injury or deatb, 8 6 
Marijuana, 

Defined, § 1 

Pederal statute, prosecution under, 8 10, n. 91 
Indictment or Information, allegations as to, § 7, 
p. 174 

Possession, criminal liability, 8 8» P. 182 
Medical treatment, addicts, § 8, p. 181 
Medicine, 

Labeling packages, § 4 
Mixing with, criminal liability, 8 9 
Merc h andise, statute regulating dealings in as ap- 
plicable to sellers of, § 4 
Methyl alcohol, status as poii^n,* 8 1 
Mistake, seller delivering wrdng package by, liability, 

8 p. 169 ^ 

Misuse of order fornis, anti-narcotic act, 8 ll,”p. 
Mixtng with food or drinls;, criminal liability, § 9 
Morpldne^ defined, 8 1 


Narcotic drugs, 

Admissibility of testimony, prosecution for vio¬ 
lating import and export act, 8 13, p. 204 
Anti-narcotic statutes, generally, ante 
Bili of partlculars, prosecution for violating im¬ 
port and export act, § 13, p. 203 
Burden of proof, prosecution, 

Relating to, § 11, p. 195 
Violating import and export act, 5 13, p. 203 
Gocaine as, 8 1 

Defenses, criminal prosecutions, 8 7, p. 172 

Defined, 8 1 

Ehtrapment, 

Defense in prosecutions relating to, 8 H, p. 
195 

Instructions as to in prosecution for viola- 
tion of law, 8 H, P- 200 

Evidenee in prosecutions relating to, 8 11, p. 195 
Bsport, 8 13, pp. 201-206 

False prescription, prosecution for obtaining un¬ 
der, 8 8, p. 181 
Import, 8 13, pp. 201-216 
Indictment or information, 

Allegations as to, 8 7, p. 174 
Import and export act, prosecution for violat¬ 
ing, § 13, p. 202 

Instructions to jury, prosecution for violating im¬ 
port and export act, § 13, p. 205 
Issues in prosecution for violating import and 
export act, 8 13, p. 203 
Jury questions, prosecution, 

Relating to, § 7, p, 179 
Violating import and export act, 8 13, p. 205 
Original stamped package, dispensing or distrib- 
uting from, 8 11, Pi 189 
Physicians, 

Prescribing and disbensing, 8 7, p. 173 
Prescription, 8 4 
Possession, 

Offense of, 8 H, P. 192' 

Physicians, 8 7, p. 173 

Possession or use, prosecutions for, 8 8, p. 181 
Presumptions, 

Prosecution for violating import and export 
act, 8 13, p. 203 

Prosecutions relating to, 8 H, P- 195 
Professional practice, dispensing or distributing 
in, § 11, p. 190 

Proof, prosecution for violating import and ex¬ 
port act, 8 13, p. 203 

Punishment for violating import and export act, 

8 13, p. 205 

Retail dealers, original stamped package, 8 H» 
p. 189 

Sale, prosecutions for, 8 8, p. 180 
Sentence, conviction for violating import and ex¬ 
port act, 8 13, p. 205 

Sufflciency of evidenee, prosecution for violating 
import and export act, § 13, p. 204 
Transportation, criminal liability, 8 7, p. 172 
Trlal, prosecution for violating lmpor( and export 
act, 8 13, p. 205 

XJniform Narcotic Drug Act, object, 8 2 
Unstamped package, selling or purchasing from, 

§11, p. 188 

Validity of statutes regulating possession, etc.^ 
83 
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Narcotic drugs—Oontinned, 

Variance, prosecution for violating Import and 
export act, § 13, p. 203 

Weight of evidence, prosecution for violating im¬ 
port and export act, § 13, p. 204 
Wholesalers, sale in orlginal stamped package, § 
ai, p. 180 

Narcotics, prescriptlons, dispensing pursuant to, § 11, 

p. 101 

Negative averments, indictment or Information, 

In prosecutions relating to, § 7, p. 174 
Prosecution under anti-narcotic act, § 11, p. 103 
193 

Noxious potion or substance, poison as embraced 
within term, § 1, n. 2 

Offenses, smoking opium, manufactiirc of, S 12 
Offenses and prosecutions therefor, j§ 7-13, pp. 172- 
206 

Operation of statutes relating to, § 4 
Opinion evidence, admisslbility in prosecutions relat¬ 
ing to, § 7, p. 176 
Opium, 

Defbied, S ^ 

liicense, production of popples under, § 10 
Loss of consortium, widow as having riglit of ac- 
tion against sellcr for, § 6, p. 167 
Personal use, possession of small amount for as 
unlawful, § 11, p. 102 
Smoking opium, generally, post 
Opium ashes deffned, i 1 

Order forms, anti-narcotic act, absence or misuse of, 
9 11, p. 189 

Original stamped package, narcotic drugs, dispensing 
or distributing from, § 11, p. 189 
Osteopathic physidans, anti-narcotic act, exception, $ 
7, p* 173, n. 90 

Osteopatbs, anti-narcotic act, reglstration under, i 

11, p. 188 

Other offenses, anti-narcotic act, admisslbility of evi¬ 
dence as to in prosecutions under, § 11, p. 197 
Pantopon, derivative of opium, § 1 
Parapbenylenediamlne, doflned, § 1 
Paregorlc, anti-narcotic act, exception, § 11, p. 180, 
n. 23 

Parties, actions to rccover for Injury or death, S 6 
Peddlers, antl-narcotlc act, offenses undor, § 11, p. 
188 

Penalties, 

Anti-narcotic act, vlolatlon of, § 11, p. 200 
Oivil actions to enforco, § 6 
Violation of statutes relating to, S 7, p, 180 
Personal use, opium, possession of small amount for 
as unlawful, g 11, p. 102 

Pests, economlc polsons, regulatlon of use of, g 2 
Pbarmacists, possession of narcotics, legalHy, § 8, p. 
182 

Physidans, 

Addicts, 

Dispensation of narcotics to, g 11, p. 190 
Prescriptlon in good falth, g 8, p. 181 
Anti-narcotic law, 

Bxemption, g 7, p. 172 
Offenses under, g 11, p. 187 
Narcotic drugs, prescribing and dispensing, g 7, 
p. 173 

Order forms, dispensing or distributing narcotics, 
§ai,p. 190 


Physidans—Oontinued, 

Records of sale, etc., of narcotics, g 11, p. 186 
Reglstration, dispensing narcotics, g 11, p. 188 
Statutes regulating sale, etc., as applying to, § 4 
Place, 

Indictment or Information, allegatlons as to, g 7, 
p. 176 

Indictment under anti-narcotic act, allegations as 
to, § 11, p. 193 

Pleading, penalties, actions to cnforce, g 6 
Pleadings, action to recover for Injury or dcatli, g 6 
Pollce power, regulation of possession, sale, etc., un¬ 
der, g 3 
Possession, 

Anti-narcotic act, offense under, g 11, p. 102 
Burden of proof, prosecutions for, g 7, p. 176, n. 
36 

Defenses, criminal prosecution, g 7, p. 172 
Defined, § 7, p. 173, n. 97 
Jury question, prosecution for, g 7, p. 178 
Narcotic drugs, 

Offense, g 11, p. 102 
Physidans, § 7, p. 173 
Prosecutions relating to, g 8, P. 181 
Regulation of, §g 2-4, pp. 103-166 
Smoking opium, criminal llabllity, g 8, p. 181 
Powdored opium, dellned, g 1 
Prodatory animala,' economlc poisons, regulation of 
use of, g 2 
Prescriptlon, 

Criminal liablllty In respeet of, g 8, p. 180 
Labellng medicino compounded on prescriptlon 
of physlcian, g 5, p. 167 
Marijiiana, possession wlthout, g 8, p. 182 
Narcotic drugs, g 4 

Physidans, g 7, p. 173 

Narcotics, dispensing pursuant to, g 11, p. 101 
Presumptlbns, 

Antl-narcotlc act, prosecutions under, g 11, p. 105 
. Narcotic drugs, prosecution for violating Iniport 
and export act, § 13, p. 203 
Prosecutions relating to, § 7, p. 176 
Instructlons on, § 7, p. 170 
Prima facie caso, prosecutions relating to, rebuttal, 
g 7 p 178 

Profosslonal practlce, narcotic drugs; dispensing and 
distributing in course of, g 11, p. 190 
Proof, 

Narcotic drugs, prosecution for violating import 
and export act, g 18, p. 203, 

Prosecutions relating to, g 7, p. 174 
Proprietary mlxtures, labellng medicine sold in, g 4 
Prosecution, criminal offenses, g§ 7-13, pp. 172-206 
Proximato cause, labeis, sale of poisonous substance 
wlthout labellng, g 5, p. 167, 

Ptomalne, deffned, g 1 
Ptmisbment, 

Anti-narcotic act, violation of, g 11, p. 200 
Narcotic drugs, conviction for violating import 
and export act, g 13, p. 206 
Smoking opium, violation of law relating to, g 12 
Violation of statutos relating to, g 7, p. 180 
Punitive damages, opium, recovery by widow against 
seller for loss of consortium, g 6, p. 167 
Quantity, indictment or Information, allegatlons aa to, 
i 7, p. 174 
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Railroads, polsonons compotind on right of way, duty 
to enclose or guard, § 5, p. 168 
Reasonable doubt, 

Anti-aarcotic act, proof beyond In prosecution 
nnder, § 11, pp. 196,197 

Proof beyond in prosecutions relating to, § 7, p. 
176 

Rebnttal, prosecutions relating to, presumptive or 
prima facie case^ § 7, p. 178 
Recordatian, sale, violation of law, § 8, p. 180 
Registration, 

Anti-Narcotic Act, § 11, p. 188 
Of sales, statutory provisions, compllance with, 
§4 

Regulation of sale, iwssession and use, §§ 2-4, pp. 163- 
166 

Repntation, admlssibillty of evidence in prosecution 
relating to, § 7, p. 176 

Retail dealers, narcotics, original stamped package, 
§ 11, p. 189 

Revenue measure, Anti-Narcotic Act as, § 11, p. 185 
Rodents, economic poisons, regulation of use of, § 2 
Safe place, defined, § 7, p. 172, n. 82 
Sale, 

Anti-Narcotic Act, offenses under, § 11, p. 187 
OivU liability resulting from, §§ 5, 6, pp. 166-171 
Defenses, prosecution for, § 7, p. 172 
Jury question, prosecution for, § 7, p. 178 
Prosecutions relating to, § 8, p. 1^ 

Regulation of, §§ 2-4, pp. 163-166 
Secretary of tbe Treasury, Anti-Narcotic Act, regula- 
tions under, § 11, p. 187 
Sentence, 

Anti-narcotic act, convlction for violation of, S 

11 , p. 200 

Narcotic drugs, prosecution for violating tmport 
and export act, § 13, p. 205 
Smoking opium, conviction for violation of law, § 
12 

Violation of statutes relating to, § 7, p. 180 
Smoking opium, 

Anti-narcotic act, exemption, § 11, p. 186, n. 23 
Dedned, § 1 

Evidence, prosecution for sale or distribution, § 
11, p. 197 

Manufacture of, § 7, p. 172; § 12 
Possession without license, criminal liability, § 
8 , p. 181 

Punishment for violation of law in respect of, § 
12 

Spraying, civil liability In respect of, § 5, p. 169 
States, control and regulation of trafflc in, § 2 
Statutory provisions, 

Anti-narcotic statutes, generally, ante 
Constitutionality, S 3 
Oonstructlon and operation, S 4 
Criminal offenses, §§ 7-13, pp. 171-206 
Economic poisons, regulation of dealings in, § 2 
Labeling, construction, $ 4 
Offenses and prosecution therefor, §§ 7-13, pp. 
171-206 

Sale of narcotics, § 2 


SuflSciency of evidence, 

Anti-narcotic act, prosecution under, § 11 , p. 197 
Narcotic drugs, prosecution for violating import 
and export act, § 13, p. 204 
Prosecutions relating to, § 7, p. 176 
Surplusage, indictment under anti-narcotic act, § 11 , 
p. 193 

Synthetic morpbine, production of as violation of law, 
§ 11, p. 185, n. 9 

T^ephone, prescription by way of, liability of pbar- 
macist, § 8 , p. 181 

Third persons, civil liability for injury to, § 6 , p. 166 
Time, 

Indictment or Information, allegations as to, § 7, 
p. 175 

Indictment under anti-narcotic act, allegations as 
to, § 11, p. 193 

Transportation, narcotics, criminal liability, § 7, p. 
172 

Treaties, opium, statutes pursuant to, § 10 
Trespassers, fumigation, duty owed to trespassers, § 
5, p. 168 
Trial, 

j^ti-narcotic act, prosecution under, § OLI, p. 199 
Narcotic drugs, prosecution for violating import 
and export act, § 13, p. 205 
Prosecutions relating to, § 7, p. 178 
Uniform narcotic drug act, object, S 2 
TJnstamped package, narcotic drugs, selling or pur- 
cbasing from, § 11 , p. 188 

Use, 

Civil liability resulting from, §8 5, 6 , pp. 166-171 
Prosecutions relating to, § 8 , p. 181 
Regulation, §§ 2-i, pp. 163-166 
Validity of statutes relating possession, etc., § 3 
Variance, 

Anti-narcotic act, prosecution under, 8 P- 194 
Narcotic drugs, prosecution for violating import 
and export act, § 13, p. 203 
Prosecutions relating to, 8 7, p. 174 
Vegetables, spraying or dusting, liability for damage 
resulting, 8 5, p. 169 
Venue, 

Actions arising out of Injuries by, 8 6 
Anti-narcotic act, prosecutions under, presump- 
tion, 8 11, p. 196 

Verdict, prosecutions relating to, 8 7, p. 178 
Veterinarians, 

Anti-narcotic act, offenses under, 8 11 , p. 187 
Order forms, dispensing and distributing nar¬ 
cotics, 8 11» P-190 

Weeds, economic poisons, regulation of use of, 8 2 
Weight of evidence, 

Anti-narcotic act, prosecution under, 8 H, p. 197 
Narcotic drugs, prosecution for violating import 
and export act, 8 13, p. 204 
Prosecutions relating to, 8 7, p. 176 
Wbolesalers, narcotic drugs, sale in original stamped 
package, 8 H, p. 189 
Wood alcohol, status as poison, 8 1 
Words and phrases. Definitions, generally, ante 
Yen shee, defined, S 1 
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Admissibility of evidence, 8 7 
AfBdavit for warrant, § d 
AflBirmative defense, burden of proof, § 7 
Agent, affidavit for warrant, § 0 
Amendment, aflftdavit and warrant, § 6 ■ 

Attomeys, affidavit for warrant, 8 6 
Avallability of remcdy, 8 3 
Bond, restoration or return of property, 8 8 
Bnrden of proof, 8 7 
Certiorari, review by, 8 9 

Oommon law, proceedin^r as in derogatloji of, § 1 
Ooricealed property, remcdy as availablo in rospect 
of. 8 5 

Oonditlons procedent, prior possession, § 6 
Oonsent, posscssion obtainod by, § 4 
C)onsignment, rocovcry of possossion of goods aold on, 
83 

Oonstruction of statutos authorizlng, 8 9 
Oontinuance, hoaring on, 8 7 
Corporations, remcdy as availablo to olllcer, § 3 
Orops, landlord, rcpossesalon by, 8 3 
Oustodiansbip of property, offlccr cxocutlng warrant, 
8 6 

Definition, 8 1 

Demand, consent condltioned on return on domand, 8 
4 

Determination of issues, 8 8 

Dismissal of proceedings, 8 8 

Dlsputed tltle, remcdy as availablo in ense of, § 1 

Duress, ground for, 8 ^ 

Bnforcement of judginont of rcversul on certiorari, 
89 

Bnticcmont, 

Ground for, 8 4 

Prior possossion as esscntial in case of, 8 8 
Evidonce on hearing, 8 7 
Bxecutlon of warrant, 8 8 
Fact questions, hearing on return, 8 7 
Flowers, issuance for recovery of flowors attacbcd 
to realty, 8 5 
Force, ground for, 8 4 
Fraud, 

Ground for, § 4 

Prior possession as cssential in case of, 8 6 
Grounds, 8 4 

Habeas corpus, review of order discharging defend¬ 
ant from jail, 8 6 
Hearing, 8 7 

Immature crops, issuance for recovery of, § 5 
Imprisonment, order for commitment untll property 
is producod, 8 8 
Issues in proceeding for, 8 7 

Joint interests, remedy as available to porsons hav- 
Ing, 8 3 

Judicia! sales, remedy as available against purcbasei’ 
at, 8 3 
Jurisdtction, 

Certiorari to review decision, 8 9 


J UTisdlction—Continued, 

Dismissal of proceeding for want of, § 8 
Of procoedings, § 6 

Landlord and tenant, rcpossession by landlord, 8 3 
Mandamus, jurisdlction to enforce order of inferior 
coiirt by, 8 6 

Hixed questions of law and fact, issues presenting, 
80 

Nature, § 1 

NeWly dlscovered evidence, certiorari on ground of, 
89 

New trial, discretion of court, 8 9 
Notice, oortiorarl, intention to apply for writ, 8 9 
()uth, affidavit for warrant, 8 6 
Parent and ehild, recovery of possession by ohild 
oonvcrtlng property, 8 8 

Partnorship, remcdy as available against copartner, 
8 3 

I^ersoualty, protectlng and qtiioting possession of, 8 7 
Pc^FHoiis by and against whom remedy available, 8 3 
P(»HKeMHion, 

D(»feti(lant, nocessity, 8 0 
Hemedy as availablo to person havlng, 8 3 
PriYsident of cori)oration as entif.lcd to i*emody, 8 3 
PHma facie case, ostablishmcnt, § 7 
I»rincipal and agent, recovery of possession by Prin¬ 
cipal, 8 3 

Prior possession, condltion procedent, 8 8 
Proeedure, 8 6 

Property Hul>j 0 (*t to warrant, 8 5 

Public officers, remedy as availablo against, 3 3 

PurjJOHO, 8 1 

Of procoedings, 8 1 
C^uasi-criminal natxiro, 8 1 
OuestionM of fact, lioariiig on, 8 7 
Quiotiug possession, 
l»(U‘soimlty, 8 1 
Property suhjoct to, 8 5 
Kehoaring, discretion of court, 8 9 
Itoprosontatlve capa<'ity, affidavit for warrant in, 8 6 
Itostomtion of prois^ty, mode of, 8 3 
Keturn of warrant, 8 8 

Ueversal, cnfoix*ement of judgnicnt of on certiorari, 
89 

Ucview, certiorari, 8 9 
Service, writ of (jortiorari, § 9 
Shnibbory, issuance for recovery of, 8 5 
(Xn-tiorari to review declsSon, 8 9 
Oonstruction, § 2 

Stay of procoedings, certiorari, potitJon for, § 9 
Htrlct constmetion, statutory provlsions, § 2 
Summary remedy, proceeding as, § 1 
Supersedeas, writ of certiorari operating as, 8 9 
Tenants, recovery of possession by, § 3 
Threats, possession obtained by, § 4 
Time, cei-tiorari to review decislon, 8 9 
Vonuo of. procoedings, 8 6 
Words and phrasesj 8 1 
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Abandomnent, leased premises, Uability in case of, § 
6 

Abortion, 

£3vidence in prosecution fpr mailing infonnation 
pertaining to, § 46 

Exclusion from mails of artides intended for 
procuring of, § 21, p. 288 
Indictment for mailing Information respecting, 
§ 44 

Mailing artides designed to procure, ofPepse^ § 46 
Mailing Information, as to procuring, § 43 
Trial of prosecution for xnaillng Information pe]> 
taining to, § 46 , , 

Variance fn prosecuition for malling Information 
concerning, § 44 

Acceptance, bids for carrying m^ils, § 27, p. 301 

Acquisition of property for, § 6 

Actions, 

Oontracts for carrying mails, breaeb of bond, § 
28 

Overpayments to contractors carrying maU, re- 
covery of, § 30, p. 319 
Advertisements, 

Ck>ntracts for carrying mails, § 27, p. 300 
Fraud, use of mails to defraud, § 49, p. 344 
liOtteries, exclusion from mails, § 21, p. 287 
Supplies for department, purchases of, § 18 
AdTertislng, second class mail, publications designed 
for, § 20, p. 282 

Agents, fraud, use of mails to defraud, § 49, p. 349 
Aiders or abettors. 

Obscene, lewd or lasdvious matter, mailing, § 38, 
p. 332 

Bobbery of custodian of mail, § 62 
Air carriers, compensation for transportation of mail, 
§ 30, p. 308 

Air routes, establisbment, § 3 
Aliens, postal savings account, payment, § 69 
Alteration of money orders, offense, § 64 
Annulment, oontracts for carrying mails, § 27, p. 303 
Appeal and error, 

Air carriers, judidal review of rate orders, § 
30, p. 309 

Oontracts for carrying mails, review in respect 
of, § 27, p. 304 

Fraud orders, review of declsions grantlng, § 22, 
p. 293 

Mallable matter, review of determination as to 
mailabillty, § 21, p. 288 

Postmasters, review in actions against for dam- 
ages as resuit of negligence, § 7, p. 264 
Second dass mail privileges, review of application 
for, § 20, p. 284. 

Appropriatione, temporary and auxillary clerks, de- 
flciency, § 10 

Aimed forces, mail derks, | 16 
Arrest, 

Mail carriers, exemption from, § 31, p. 322 
Postmasters, exemption, | 7, p. 261 


Arrival of mails, discretion of postmaster general, § 
31, p. 320 
Arson, 

Exclusion from mails of matter tending to incite, 
§ 21, p. 287 

Mailing matter tending to incite, offense, § 37 
Artifice to defraud. Fraud, generally, post 
Arts, second class privilege, publications devoted to, 

20, p. 282 

Assassinatlon, 

Exclusion from mails of matters tending to in¬ 
cite, § 21, p. 287 

Mailing matter tending to incite, offense, § 37 
Assault, custodian of mail, § 02 
Assignment, contracts for carrying mail, § 29 
Assistant postmasters, 

Bond and liability tbereon, § 9 
Default or misfeasance, liability of postmaster, 
§ T, p. 263 
Liability, § 9 

Negligence, responsibility for, S 4 
Removal from ofilce, | 9 

Attempts, fraud, use of mails to defraud, § 49, p. 349 
Audit, postal savings depository funds, § ^ 

Auditor of treasury, custodiansbip of accounts, § 17 
Auxiliary clerks, d^ciency appropriation for hire of, 
f 10 

Banks, postal savings funds, deposit witb, § 68 

Beat, defined, § 1, n. 8 

Bids, 

Oontracts for carrying mails, § 27, p. 300 
•Supplies for department, advertisements for, § 18 
Bili of partlculars, fraud, use of mails to defraud, 
prosecution for, § 50, p. 354 
BiU of rigbts, limitations imposed by, § 2 
Board of tmstees, postal savings deposltories, § 68 
Bond, 

Clerks, armed forces, § 16 
Clerks and employees, § 10 
Contracts fior carrying mails, § 28 
Subcontractors, § 29 
Beputy postmasters, liability on, § 9 
Letter carriers, § 12, p. 273 
Liability on, § 12, p. 276 
Postmasters, post 
Rural mail carriers, S 13 
Books, 

Fourth dass mail, § 20, p. 285 
Second dass privilege, § 20, p. 281 
Tbird dass mail, § 20, p. 284 
Breaking and entering, offense of, § 63 
Burden of proof, 

Contracts for carrying mails, actions on bond, § 
28 

Fraud, use of maUs to defraud, prosecutions for, 
§ 61, p. 363 
Fraud order, 

Hearing in respect of, § 22, p. 293 
Injunction, § 22, p. 295 
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Burden of proof—Oontinued, 

Mailable matter, claim of wrongful exdlusion 
from mails, § 21, p. 280 

Obscene, lewd or lascivlous matter, prosecution 
for mailing, § 40 
Fostmasters, 

Aetion on bond, § 8, p. 270 
Actions agalnst for damages as resuit of neg- 
ligence, § 7, p. 2(W 

Burglary, money order fuiitls lost by, postmaster^s 
llability on bond, § 8, p. 2(r> 

Buying property stolen or embczzlcd from mails, § 57 
Oanals, post routos, § 3 
Oancollation, lease of buildlngs for, § 0 
Oancelled stamps, postmastors, commisslons on, § 7, 
p. 250, n. 33 
Oancelling stamps, § 24 
Oarrying mail, 

Oontracts, iwst. 

Land grant railroads, compensatlon, § 30, p. 312 
Monopoly, § 31, p. 320 

Kates or compensatlon for, § 30, pp, ;{06 -n 320 
Certiorari, fraud order, revlew of decision, § 22, p. 
204 

Obance, schemes for distributlon of money, etc., by, 
mail frauds statutos as applying, § 22, p, 201 
Obarges, postage, § 23 

Cbief derk, post offlee department, dutios, ctc., § 5 
Olrculars, 

Bxclusion from mails, valldity of statutos provid- 
ing for, § 21, p. 286 

liOtteries, exdusion from mails, S P- ^7 
Tbird dass mail, § 20, p. 284 
Oircumstantlal evidonco, fraud, uso of mails to dc- 
fraud, prosecution for, § 61 p* 3C7 
City delivery Service, letter carrlers, S 12, pp. 273-276 
Oivil aeronauties board, transportation of mail by 
aircraft, detormiiiation of componsation, § 30, p. 
308 

Civil Service, 

Olorks and employoes, § 10 
Letter carriers, roinstatement, § 12, p. 274 
Rallway postal clerks, § 14 
Olassibcation, mailable mattors, § 20, p. 279 
Clerks, 

Appointment, romoval, etc., § 10 
Armod forces, § 15 
Bonds, § 10 

Mail clerks of armed forces, § 15 
Care requlrod in disebargo of dutios, J 10 
Civil Service, f 10 
Conipensation, § 10 

Hmbezzlemont of monoy order funds, postmastor’» 
liability on bond, § 8, p. 205 
Fines, § 10 
Liability, § 10 

Froceedings to enforce liability ou bond, J 10 

Bailway postal clerks, generally, post 

RemOval and rotirement, § 10 

Robbery of, § 62 

Sureties on bond, liability, § 10 

Terminal post offlees, § 14 

C. 0. D. parcels, postmasters, liability on bond for 
money collectcd on, § 8, p. 266 
Oolleetion agcncies, libelous, defamatory matter, etc., 
on wrappers or envelopes, offense of, § 48 
Oolleetion of mail matter, § 26 
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Collector of customs, contract witb govemment for 
carriage of mails, § 27, p. 300 
Oollusion, money orders, recovery of payment as re¬ 
suit of, § 25 

Oommissions, postmasters, 

Oancelled stamps, § 7, p. 259, n. 33 
Witbbolding, § 7, p. 200 
Oommon carrier, 

Oontract for carrylng mail as creating relation- 
sbip, § 31, p. 322 
Postmastors as, § 7, p. 257 
Componsation, 

Oarrying mail, § 30, pp. 308-320 
Clerks and employees, § 10 
Letter carriers, § 12, p. 274 
Postmasters, § 7, p. 259 
Railway postal clerks, 5 14 
Substitute letter carriers, § 12, p. 276 ' 

Ooneealing property stolen or embezzled from mails, § 
57 

Conception, 

Rxcluaion from mails of artieles intended for 
provontion of, § 21, p. 288 
Prevention of, 

Evidonce in prosecution for mailing Informa¬ 
tion portalning to, § 45 
Indlctment for mailing matter concerning, § 
44 

Mailing artieles doaigncd to prevent, offense, 
i 46 

Mailing Information as to, S 43 
Trial of prosocutlon for mailing Information 
portalning to, § 45 

Varianco in prosecution for mailing Informa¬ 
tion concerning, § 44 

Oondusivoness, mailable matter, determination of 
postmaster general, $ 21, p, 288 
Oondomnation, Eminent domain, generally, post 
Oondltions, 

Contracta for carrying mails, § 27, p. 301 
Second dass privUege, admltting publicatlons to, 

8 20, p. 281 

Oonfiicting daims, mails, injunctlon to prevent de- 
llvery, § 31, p. 321 
Oongress, 

Oontracts for carrying mails, ratlbeation, S 27, 
p. 303 

Oontrol and rogulatlon of postal Service, g 2 
Members elect, franking prlvilege, g 33 
Newspapcr artieles denoundng, exdusion from 
mails, g 21, p. 287 

Unseated members, franking privUege, g 33 
Oonstruction, contracts for carrying mails, g 27, p. 802 
Oontempt, obstruction of mails, enforcement of in- 
junetion order by proceedlngs in contempt, g 35 
Continuance, fraud order, bearing in respect of, 1 
22, p, 203 
Oontracts, 

Oarrying mail, gg 27-29, pp. 300-307 
. Additional Service wltbout compensatlon, g 
30, p. 315 
Bond, g 28 

Subcontractor, % 29 
Breach of contract of subletting, g 29 
Oounterdalm for overpayment, g 30, p. 3^ 
Deductions and flnes, g 30, p. 316 
Estbppel to dalm compensatlon, g 30, p. 319 
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Contracts—Continued, 

Oarrying mail—Continued, 

Bxemption of carrier from arrest, § 31, p. 322 
Bxpedited Service, compensation, § 30, p. 316 
Extra compensation, § 30, p. 314 
Misfeasance of contractor or agent, § 31, p. 
323 

Negligence of contractor or agent, § 31, p. 323 
Overpayments and recovery thereof, § 30, p. 
319 

Rates or compensation, § 30, pp. 307-320 
Subletting, extra pay, § 30, p. 313 
Time of arrival and departure, § 31, p. 321 
Transfer, assignment or subletting, § 29 
Waiver of compensation, § 30, p. 319 
Postmasters, private emoluments, § 7, p. 261 
Rentlng accommodations, § 6 
Suppiles, § 18 

Gontrol of postal service, § 2 

Oonvention mails, ocean carriers, compensation, § 30, 
p. 313 

Oonveyance of mail matter out of mail, ojffense, § 36 
Oorporatlons, 

Praud, use of mails to defraud, § 49, p. 352 
Obscene publications, offense of depositing in 
mail, § 38, p. 331 

Corpus delicti, fraud, use of mails to defraud, offense 
of, § 49, p. 341 

Correspondence, taking or opening mail matter to ob¬ 
struet, 5 59 

Counterdaim. Set-ofP and counterclaim, generally 
this index. 

County seats, abolisbment or discontinuance of post 
office establisbed at, § 6 
Courts. Judicial revlew, generally, post 
Credit sales, stamps, offense, § 61 
Creditors, libelous, defamatory matter, etc., on wrap- 
pers or envelopes, offense of mailing, § 48 
Cross-examlnatlon, fraud order, bearlng in respect of, 
§ 22. p. 293 

Curtailment of mail service, contracts for carrying 
mails as affected, § 27, p. 304 
Custody of mail, 

Robbery of custodian, § 62 
Termination, § 69 
Oamages, 

Breacb of contract for carrying mails, § 27, p. 
303 

Obstruction of mail, liabllity for, § 67 
Dangerous weapons, robbery of custodian of mail by 
use of, § 62 

Death, postmasters, liability on bond, § 8, p. 266 
Decoy letters, 

Conception or abortion, mailing Information as to 
preventing or procuring in response to, § 43 
Defined, § 1, n. 8 

Detention or opening of mail matter by post- 
master or postal employee, offense, § 60 
Bmbezaaement, postal employees, § 56, p. 376 
Praud, use of mails to defraud, § 49, p. 353 
Obscene matter sent tbrougb mails in response to, 
offense, § 38, p. 330 

Deductions, contracts for carrying mail, pay of con¬ 
tractor, § 30, p. 316 
Befacing stamps, § 24 

Defamatory language, exdusion from mails of matters 
containing, § 21, p. 286 


Defamatory matter, envelopes, wrappers or post- 
cards, offense of mailing, § 47 
Default, contracts for carrying mails, compensation as 
affected, § 30, p. 314 
Defenses, 

Clerks, actions to enforce liability on bond, § 
10, n. 46 

‘ Bmbezzlement, postal funds, § 58 
Embezzlement by postal employees, § 66, p. 376 
Lotteries or similar sebemes, prosecutions relat- 
ing to, § 53 

Mail fraud, prosecution for, § 49, p. 352 
Obscene, lewd or lascivious matter, prosecution 
for mailing, § 39, p. 333 
Postmasters, actions on bond, § 8, p. 268 
Deficieney appropriations, temporary and auxiliary 
clerks, employment of, § 10 
Definiteness, Indictment for mailing obscene, lewd or 
lascivious matter, § 39, p. 332 
Definitions, § 1 
Deposit, § 26 

Expedlted service, § 30, p. 316 
Institutions of learning, § 20, p. 281 
Land grant railroads, § 30, p. 312 
Lasdvious matter, § 38, p. 329 
Letter, § 36 

Lewd matter, § 38, p. 329 
Lottery, § 53 
Mail, § 56, p. 379 
Miss mails, § 27, p. 300 
Money orders, § 25 
Obscene matter, § 38, p. 329 
Packet, § 36 

Passage of tbe mail, § 35 
Periodical publications, § 20, p. 280 
Postage, § 23 
Postal cards, § 24 
Sea postage, § 30, p. 313, n. 75 
Delayed mail, liability of mail carriers, J 31, p. 322 
Delay of mail matter, postmaster or postal employee, 
offense, § 60 

Delegation, franking privilege, § 33 
Delivery of mail, 

Duty of postmaster, § 31, p. 321 
Taking or opening mail matter before delivery to 
obstruet correspondence, etc., § 59 
Undelivered letters and request for retum, § 32 
Delivery service, dties, letter carriers, § 12, pp. 273- 
276 

Departure of mails, discretion of postmaster general. 

§ 31, p. 320 

Deposit in mails, obscene, lewd or lascivious matter, 
offense, § 38, p. 331 

Deposit of mail matter, § 26 
Depositorles, 

Postal savings, §§ 68, 69, pp. 391-.394 
Postmasters, liability on bond for funds remitted 
to, § 8, p. 266 

Deposits, postal savings funds, § 68 
Trust funds, § 69 

Depredation, breaking and entering witb intent to 
commit, § 63 
Deputy postmasters, 

Liability for losses, § 9 

NegUgence, responsibility for, § 4 

Stamps, deltvery to witbout repayment, § 8, p. 266 
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Description of property, embczzlemcnt of mail matter 
by posta! cmployee, indictment as required to con- 
tain, § 66, p. 377 

Desertion of mail, offense of, § 04 
Detention of mail matter, postmaster or postal em- 
ployoc, offenso, § 00 

Direction of verdiet, oiiscone, lowd or lascivious mat¬ 
ter, prosecution for mailing, § 41 
Discharge of sureties, contrac^ts for ciirryiug malis, 
•boiid, § 2S 

Discontimiance, power to discontlimo, § 0 
Discontinuance <>£ mail sorvico, contracts for carry- 
ing mails. 

As affected, $ 27, p. 304 
Discharge of sureties on bond, § 28 
Discontinuance of sorvlce, comi)oiisatlon for corrying 
malis as affected, 3 30, p. 313 
Discretion, 

Fraud ordor, conduct of hearing In rospect of, 

§ 22, p. 202 

Postmaster genoral, post. 

Discrimination, postage rates, 8 23 
Dividends, postal savings fnnd, deposits in, § 00 
Draft law, oxdusion from mails of matlers counsol- 
ling violation of, § 21, p. 287 
Drawing, scheme for distribtition of mom^y, oie,, by, 
mail frauds statiites as applylng, 8 22, i>. 201 
Duration, contracts for carrying mails, 8 27, p. 302 
Bight-bour day, lettor carriors, § 12, p. 27*1 
Hlevated railway statiou, compousatiou for carrying 
mail delivered to, § 30, p. 315 
Embezzlcment, 

Assistant postmasters, ropaymcmt of funds by 
postmaster, § 0 

Olerks or employees, liability on bond, 8 ^0 
Bvidonce, prosecution for reeoiving possossion, 
etc., of matters emt)ozzied from mail, 8 
Issues, prosecution for reeoiving possossion, etc., 
of property embezzled from mails, 8 57 
Lettor oatriers, liability of surety on bond, 8 13, 
p. 276 

Mail matter, offense, 8 59 

Money ordor funds, liability on bond of post-, 
master, 8 6, p. 265 
Postal employees, § 66, p. 375 

Evidenoo in prosecution for, 8 56, p. 378 
Jury questions in prosecution for, 8 60, p. 378 
Trial in prosecution for, 8 50, p, 378 
Postal funds, 8 58 

Postmaster, liability of sureties on l>ond, 8 S, p. 
204 

Proof, prosecution for rocelving possossion, etc., <>f 
matters embezzled from mail, 8 57 
Recciving possossion, etc., of property cmbozzlcHi 
from mails, 8 57 

Sentence, convlction for recciving possossion, otc*., 
of matter embezzlcd from mail, 8 57 
Tbird person, § 50, p. 378 

Evidence in prosecution for, 8 50, p. 380 
Indictment for, 8 56, p. 380 
Intent as element of offense, 8 56, p. 379 
Sentence on convlction for, 8 56, p. 380 
Trial in prosecution for, 8 56, p. 380 
Trial, prosecution for receivlng possesslon, etc., of 
matters embezzled from mail, 8 57 
Variance, prosecution for recciving possession, 
etc., of matter embezzled from mail, § 57 


Eminent domain, 

Acquisition of sites for, 8 6 
Post roads, exercise of right of, 8 3 
Employees, 

Appointment, removal, etc., 8 10 
Bond, 8 10 
Civil Service, 8 10 
Oomiwnsutlon, § 10 

Embezzloment or stcaling mail matter, § 60, p. 
375 

Postal employees, generally, post. 

Procoedlngs to enforce liability oii bond, § 10 
Removal and retirement, § 10 
Sureties on bond, liability, 8 10 
Enforcomont, rcgulations excluding matter from mail, 
8 21, p. 285 

Entrapment, robbory of custodian of mail, defense of, 
8 62 

Envelopes, 

Indecent, libelons matter, etc., in, offense of mail- 
ing, 8 47 

Ol>S(eiio matter soaled in, offense, § 38, p. 330 
Esploiiage Act, oxclusion from mails of matter in 
violation of, § 23, p. 287 
IflMtai)lishi)iont, postmaster gcncral, 8 6 
Estoppel, 

Ooutracts to carry mail, compousation, 8 30, p. 319 
Laud grant railroads, eiiformuent of statutos rc- 
lating to transix>rtlng mail, § 30, p. 312 
Evidonce, 

Abortlon, prosecution for malllng infomation per- 
taluing to, 8 ^5 

Broaklng and entering, prosecution for, 8 03 
Burden of proof, gcnerally, ante 
Ooncoptlon, prosecution for mailing Information 
pertaining to prevention of, § 46 
Ooutracts for carrying mails, actions on bond, 
8 28 

Oonveyaiice of mail matter out of mail, prosecu- 
tions for, 8 36 
Embozzlcmcnt, 

X\)stal funds, prosecution for, 8 58 
Prosecution for recelving possession, etc, of 
matters embezzled from mail, § 57 
Third porsons, prosecution, for, 8 56, p. 380 
Fraud, use of mails to defraud, 

Indictment as required to allege, 8 50, p. 355 
Prosecution for, 8 51, pp. 363-371 

AdmisHlbility under pleadings, § 50, p. 363 
Fraud orders, 

injuuetion, 8 22, p. 205 
Issuanco of, 8 22, p. 292 

Lotterlos or similar schemos, prosecution for 
mailing matter concernlng, 8 55 
Mailable matter, eJaim of wrongful exclusion 
from mails, 8 21, p. 289 

Obscene, lewd or lascivious matter, prosecution 
for mailing, 8 40 

Information as to obtalning', § 42 
Postage stamp, prepayment of cbarges, 8 24 
Postmasters, 

Aetion on bond, § 8, p. 269 
Actions againSt for damages as resuit of neg- 
ligence, 8 7, p. 264 
Presumptions, gCnerally, post 
Robbery of custodian of mail, prosecution for, § 62 
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Evldence—Continned, 

Theft of mali matter, 

Prosecution for recelving possessio-n, etc., of 
matter stolen from mail, § 57 
TMrd persons, prosecution for, S 66, p. 380 
Bx parte determination, fraud order based on, § 22, 

p. 292 

Bxamlnation, second class mail, § 20, p. 281 
Exoess postage, remedy in respect of payment of, § 
23 

Bxchange of deposits, postal savlngs funds, § 69 
Bxclusion of matter from mails, § 21, pp. 285-289 
Praud orders, § 22, pp. 289-296 
Bxemptions, postmasters, § 7, p. 261 
Bxpedited Service, carrying mail, compensation, § 30, 
p. 316 

Expenses, postmasters, allowance for, § 7, p. 259 
Experiments, fraud order, refusal to permit before 
issuing, § 22, p. 292, n. 57 
Express companies, post routes, carrying parcels for 
bire over, § 36 
Bxtortion, 

Mail frands statute, 6(^eme to extort money as 
witbin, § 49, p. 344 

Mailing letter for purpose of, offense, S 37 
Pactory products, third class mail, § 20, p. 284 
False pretenses, scheme for obtaining money or prop- 
erty by means of, mail frands statutes as apply- 
ing, § 22, p. 291 

Farm Products, third class mail, § 20, p. 284 
Federal reserve banks, revemies, deposit in, $ 17 
Federal reserve notes, penalty envelopes, sending 
through mails under, § 33 
Fees, postage, § 23 

Fictitious address, use of fOr putpose of conducting 
scheme to defraud, offense, § 64 
Films, obscene or lewd character, malling of esqposed 
film as offense, § 38, p. 330 

Flndings, fraud, use of mails to defraud, prosecution 
for, § 62 
Blnes, 

Oontracts for carrying maili provisions fpr, § 
38, p, 316 

Postal clerlcs, § 10 

First (dass mail, designation, § 20, p. 280 
First class i)ostmasters, compensation, § 7, p. 259. 
Fofeign countries, contracts for Carriage of mail, fines, 
§ 30, p. 318 • 

Forgery, 

Mail locks or keys, offense of, § 64 
Money orders, offense^' $ 64 
Form, contract for carrying mails, § 27, p. 302 
Forwarding of mail matter, § 26 
Fourth class mail, mailable matter, § 20, p. 285 
FranMng privilege, § 33 
Fraud,. 

Application of mail frands statute, § 22, p. 291 
Money orders, recovery of fraudulent payment, § 
25 

Begulations to prevent mails from being used as 
instrument of, § 21, p. 285 
Use of mails to defraud, §§ 49^2, pp. 340-374 
Abandonment of scheme, § 49, p. 349 
Admlssibility of evidence in prosecutions for, 
§ 51, p. 364 
Fleading, $ 51 p. 363 
^j^vertisemei^ i 49, p. 344 


Fraud—Continued, 

Use of mails to defraud—Continued, 

Agents, mailing of letters by, § 49, p. 349 
Artifice to defraud as element of offense, § 
49, p. 342 

Attempt, § 49, p. 349 
Benefit to accused, 

Element of offense, § 49, p. 346 
Indictment as requlred to allege, § 50, p. 
356 

Bili of particulars in prosecution for, § 60, 
p. 354 

Burden of proof in prosecutions for, § 51, p. 
363 

Certainty, indictment for, § 60, p. 353 
Circulars as admissible on question of intent 
in prosecution for, g 61, p. 367 
Oircumstantial evidence in prosecution for, 
§ 51, p. 367 

Oompetency of evidence in prosecution for, 
§ 51, p. 366 

Oompletion of offense, § 49, p. 341 
Oompletion of scheme, § 49, p. 349 
Constructive fraud as insufficient, § 49, p. 344 
Oontents of letter mailed, § 49, p. 350 
Contents of matter mailed, indictment as re- 
quired to set out, § 60, p. 361 
Contiuuing scheme, § 49, p, 348 
Corporation, § 49, p. 352 
Corpus delicti, § 49, p. 341 
Damage as element of offense, § 49, p. 346 
Date, allegatiohs as to in indictment, § 50, p. 
360 

Decoy letters, § 49* p. 363 
Defenses in prosecution for, § 49, p. 352 
Definiteness,'indictment for, § 50, p. 353 
Definiteness of scheme, g 49, p. 343 
Description of scheme, indictment as re- 
quired to allege, § 50, p. 356 
Designation of pei^sons defrauded in in- 
dictmeht for, § 60, p. 358 
Elements of offense, g 49, p. 341 
Employees mailing letters, g 49, p. 349 ' 
Evidence, indictment as required to allege, 
% 50, p. 366 

Evidence in prosecution for, J 61, pp. 363-371 
Admlssibility under pleadlngs, g 50, p. 363 
Bxclusion of matter from mails, gg 21, 22, pp. 
286, 290 

Execution of scheme, admlssibility of evi¬ 
dence as to, g 51, p. 365’ 

Extortion by force or threats, g 49, p. 344 
False representatlons, 

Admlssibility of evidence as to, g 51, p. 
366 

Allegations in indictment, g 60, p. 358 
Burden of proof as to, j 51, p. 364. 
Evidence as to, g 51, p. 371 
Evidence in prosecution for, g 51, p. 367 
Jury question, g 62 
Flndings in prosecution for, g 52 
, Gist of offense, g 49, p. 340 
Good faith, 

Admlssibility of, evidence as to, g 51, cx 
366 

Defense, g 49, p. 352 
Jury questions, g 62 
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Fraud—Coiitinued, 

Use of mailR to dofrand—Oontinued, 

Indictment, § 50, pp. 350-303 
Inducement, § 40, p. 343 
Instructioris to jury in prosecution for, § 52 
Intent, § 40, pp. 344, 347 

Admissibility of evidonco as to, § 51, p. 
30$ 

Burden of proof, § 51, p. 304 
Bvidenco in prosocutiou for, § 51, p. 368 
Indictmcixt as rcciuirod to allege, § 60, pp. 
350, 301 

Jury question, § 52 
Issues in prosecution for, § 50, p. 362 
Jolnder of offenses in Indictment for, § 50, p. 
354 

Jury question in prosecution for, § 52 
Knowledgc, 

liurden of prdof as to, § 51, p. 304 
Bssontial elcinent of offense, § 40, p. 344 
Bvidonce in prosecution for, § 51, p. 307 
Indletmont as roqulred to allege, § 50, p. 
358 

Lawfulness of scheme, § 40, p. 3*15 
Letters admissiblo on question of intent in 
prosecution for, § 61, p. 307 
Liablllty, § 4f), p. 351 

Mailing of letter in exeeution of scheme, § 
40, p. 341 

Mailing of mattor, indictment as roqulred to 
allege, § 50, p. 300 

Materiality of ovidence in prosecution for, S 
51, p. 805 

Methods, admlsslbillty of evidence as to, § 61, 
p, 30$ 

Mlsrepresentations 6f law, § 40, p. 345 
Multlpllclty of ways and means of actlon and 
procodure, § 40, p, 343 
Nature of mattor maiied, § 40, p. 350 

Indictment ds roqulred to set out, § 60, 
P» 301 , 

Negativing defense of matters in Indictment 
for, § 50, p. 355 
Nuiyiber of maillngs, 8 40, p 
Participatlon in schem‘es, § 40, p. 851 
Burden of proof, 8 f>l» P- 
Bvidcnce as to, 8 51, p. 370' 

Particular doscrlption of scheme in Indict¬ 
ment for, 8 50, p. 356 
Persons liable, 8 4:9, p. 860 

Indictment to designato or identify, 8 60, 
p. 36i 

Positive doscrlption of scheme in indictment 
as essential, '8 50, p* 350 
Presumptions in prosecution for, 8 51, p. 363 
Proof in prosecution for, 8 50, p, 362 
Purrishment and convlctlon for, 8 52 
Purposo, 

Blement of offense, 8 49, p, 347 
indiettnent as required to allege, 8 50, p. 
859 

Relevancy of evidence In prosecution for, 8 
61, p. 305 

Representetions of Use,' admlssiblllty of evi¬ 
dence as toi 8 51, p. 866 
Representations used, 8 49, p. 344 
Bnrden of proof ^ to, 8 51, p. 304 


Fraud—Oontinued, 

Use of mails to defraud—Oontinued, 
Representations used—Oontinued, 

Indictment as required to set off, 8 60, p.. 
358 

Rosponsihillty, 8 49, p. 351 
Scheme to defraud, 

Admissibility of evidence as to, 8 51, p 
365 

Burden of proof, 8 51, p. 304 
Distribntion of money, mail frauds 
statntes as applylng to, 8 22, p. 201 
Blement of offense, 8 49, p. 341 
Bvidence in prosecution for, 8 51, p. 367 
Indictment disdoslng, § 50, p. 357 
Jury question, § 52 
Sentence and conviction for, 8 52 
Separate use as distinet offense, 8 49, p. 348 
Sevoral persons participating in scheme, 8 49, 
p. 351 

Signature to letter, 8 49, p. 350 
Statement of scheme, indictment as required 
to allego, 8 50, p. 355 
Success of scheme, 

Admissibility of evidence as to, 8 51, p. 
300 

Burden of proof as to, 8 61, p. 364 
BsMcntial to conviction, 8 49, p. 845 
Indictment as required to allege, § 50, p. 
356 

Sufflclcncy, 

Bvldenoo in prosecution for, 8 51, p. 307 
Indlctmont for, 8 50, p. 353 
Surpluaage In indictment for, § 50, p. 365 
Telegrams as admlsslble on question of in¬ 
tent in prosecution for, 8 51» P* ®67 
Time of maillng, 8 49, p. 348 
Tria! In prosecution for, 8 52 
TTnlawfulness'of scheme, P* W5 
Variance In prosecution for, 8 p. 362 
Verdlct In prosecution for, 8 52 
Wclght of evidence in prosecution for, S 5J, 
p. 807 

Braud ordors, 

Oertlotarl, revlew of declsion, 8.22» p. 294 
DeJflncd, 8 1» n. 8 
Injunctloh, 8 22, p. 294 
Mandamus to cbmpel annulment, 8 22, p. 294, 
Postmaster genoral, 8 22, pp. 289-295 
Revlew of decisions grantlng, 8 22, p. 293 
Pree postage, 8 33 

Prcquency of malis Service, discretion of postmaster 
general, 8 31, p. 820 

General welfare, exclusion from mail of matters iu- 
imical to, 8 21, p. 285 

Glft enterprlses, offenses in connection with maillng 
matter conceming, § 63 
Good falth, 

Fraud, use of malis to defraud, 

Admissibility of evidence as to In prosecution 
for, 8 51, p. 866 

Jury quesUpn in prosecution for, 8 52 
Use of malis tb dej^aud, defense in prosecution 
for, 8 49, p. 852 

Govemment, newspaper articles denouncing, endtision 
from mails, 8 2l, p. 287 ^ 
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€k>verzunent bonds^ postal savings funds, excbange of 
deposits for, § 69 
Qovemmental functions, 

Carrying malis, § 31, p. 320 
Oonductlng post office department, § 2 
Postal money orders, issuance of, S 25 
Hearing, 

Praud order, necessity, § 22, p. 291 
'Second class mail, suspeusion or revocatlon of 
prlvilege, § 20, p. 283 

Hearsay evidence, fraud order based on, § 22, p. 292, 
IL 57 

Higbways, post routes, § 3 

Hours of mail Service, discretion of postmaster gen¬ 
era!, § 31, p. 321 

Hours of Work, letter carriers, § 12, p. 274 
Immoral use, exclusion f rom mails of articles adapted 
for, § 21, p. 288 

ImpUed contract, carrying malis, § 27, p. 302 
Impostors, registered mail, Uability of postmaster de- 
livering to, § 7, p. 262 

3taipounding mail, fraud order, impounding pending 
bearing on, § 22, p. 293 
Indecent matter, 

Ezclusion from mails, § 21, p. 286 
Obscene, lewd or lascivious matter, generally, 
post 

Indictment or Information, 

Abortion, prosecution for mailing matter concern- 
ing, § 44 

Breaking and entering, prosecution for, § 63 
Ooncealment of property stolen or embezzled from 
mails, § 57 

Oonception, mailing matter relating to prevention 
of, §44 

Destruetion of mail matter, postal employees, § 
56, p. 377 

Detention of mail, prosecution for, § 60 
Embezzlement, 

Mail matter, postal employees, § 66, p. 377 
Postal funds, § 58 

Beceiving possession, etc., of property em¬ 
bezzled from mail, § 57 
Tbird persons, § 56, p. 379 
Fraud, use of mails to def raud, § 60, pp. 353-^63 
liOtteries or similar scbemes, prosecution for mail¬ 
ing matter conceming, § 54 
Obscene, lewd or lascivious matter, 

Mailing Information as to obtainlng, § 42 
Mailing of, § 39, pp. 332-334 
Obstruction of mail, taking or opening mail mat¬ 
ter to obstruet correspondence, etc., § 59 
Opening mail by postmaster, prosecution for, § 60 
Poison, mailing witb intent to kill, etc., § 37 
Beceiving property stolen from mails, § 57 
Bobbery of custodian of mail, prosecution for, § 
62 

■Stealing mail matter, postal employees, § 56, p. 
377 

Theft of mail matter, 

Beceiving possession, etc., of property stolen 
from mail, § 57 
Tbird person, § 56, p. 379 
Indorsement, money orders, § 25 
Injunction, 

D^very of mails, § 31, p. 321 
Fraud orders, § 22, p. 294 


Injunction—Continued, 

Mailable matter, improper exclusion from mails, 
§ 21, p. 289 

Obstruction of mails, continuing obstruction, § 35 
Postmasters, refusal to dellver mail, § 7, p. 262 
Innuendo, obscene, lewd or lascivious matter, indict¬ 
ment for mailing, § 39, p. 332 
Inspectlon, mailable matter, § 21, p. 285 
Inspectors, appointment, etc., § 16 
Institutions of learning, second class privllege, publi- 
cations by, § 20, p. 281 
Instructions to jury, 

Fraud, use of mails to defraud, prosecutions for, 
§ 52 

Obscene, lewd or lascivious matter, prosecution 
for mailing, § 41 

Bobbery of custodian of mail, prosecution for, § 
62 

Intent, 

Breaking and entering, § 63 
Oonception, Uability for mailing Information as 
to prevention as dependent on, § 43 
Embezzlement, 

Postal funds, § 58 

Tbird person, element of offense, § 56, p. 379 
Fraud, use of mails to defraud, § 49, pp. 344, 347 
Admissibillty of evidence as to, § 51, p. 366 
Burden of proof, § 51, p. 364 
Evidence in prosecution for, § 51, p. 368 
Indictment as required to allege, § 50, pp. 356, 
361 

Jury question, § 52 I 

Lotteries or similar scbemes, element of offense^ 
§ 53 

Obscene, lewd or lascivious matter, offense of 
maiUng, § 38i p. 331 

Interests, postal savings fund, deposits in, § 69 
Interstate commer^ commlssion, railroads carrying 
mail, rates fixed by, § 30, p. 310 
Investigations, second class privilege, application for 
entry of publication, § 20, p. 280 
Issues, 

Embezzlement, prosecution for receiving posses¬ 
sion, etc., of property embezzled from mail, § 
57 

Fraud, use of mails to defraud, prosecution for, 

§ 50, p. 362 ‘ 

Obscene, lewd or lascivious matter, prosecution 
for mailing, § 39, p. 333 

Obstructions of mail, prosecution for tAking or 
opening mail matter to obstruet correspond¬ 
ence, § 59 

Postmasters, actions on bond, § 8, p. 269 
Bobbery of custodian of mail, prosecution for, § 
62 

Tbeft of mail matter, prosecution for receiving 
possession, etc., bf "property stolen from mails, 
§57 

Joinder of offenses, fraud, use of mails to defraud, 
prosecution for, § 50, p. 354 
Judicial review, 

Oompensation for carrying mails, land grant raU- 
roads, § 30, p. 312 

Oontraets for carrying mails, review in respect of, 

§ 27, p. 304 

M a il able matter, determinatlon of postmaster gen¬ 
era! as to, § 21, p. 289 
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Judicial roview—^ontimiod, 

Kate orders, civi! aeronautics board, § 30, p. 300 
Second class mail, decislon of poHlmaRter general, 
8 20, p. 284 
Jury questions, 

Bmbozzlement, postal employces, prosecution for, 
§ CO, p. 378 

Fraiid, use of mailfl to defraud, prosecution for, 
§ 52 

Obscene, lewd or lasciviens matter, prosecution 
for mailing, § 41 

Robbery of custodian of mail, prosecution for, § 
62 

Tbeft of maii matter, postal employees, prosecu¬ 
tion for, § 56, p. 378 

Just oompensation, post roads, payment of § 3 
Blnowledgo, 

Oonceptlon, liablUty for mailhig iuformation as 
to prevention as dependent on, § 43 
Fraud, 

Uso of malis to defraud, 

Bunion of proof as to, 8 51, p. 364 
Blement of offense», § -b), i). 341 
Evidonoo in proseuMitiou for, 8 51, p. 367 
Indictniont as required to allego, 8 56, p, 
358 

Lotteries or similar schomes, olement of offenso, 
8 53 

Obs<*<uui, lewd or lascivious matter, Indiolment 
for maillng as reriuired to allege, 8 »‘^5, ;i33 

Land gnuit rnilroads, componsatlon for carrying mali, 
§ 30, p. 312 
Larceny, 

Money order ftmds, postmastor’s liablllty ou boiul, 
§ 8, p. 265 

Postal cmployoos, stealing mali matter, § 56, p. 
375 

Theft of mall matter, goncrally, post 
Lascivious matter, 

Exduslou from malis, § 21, pp. 280, 288 
Obac<‘ne, lewd or lascivious matter, goncrally, 
post 

Leases, promises for uso of, § 6 
Letter carriers, §§ 11-13, pp. 273-277 
Appointment, § 12, p. 273 
Bond. 8 12, p. 273 

Liablllty on, 8 12, p. 276 
City dclivory Service, § 12, pp. 273-270 
Oivii Service, § 12, p. 274 
Oompensation, 8 12, p. 274 
Uutles anci liabilities, 8 12, p, 276 
Extra Service, overtime pay, § 12, p. 275 
llours of Work, 8 12* p. 274 
Liability on bond, § 12, p, 270 
Overtime, extra Service, § 12, p. 275 
Rcceiving mail matter presemted to, § 26 
Rednetion of rating, § 12, p. 274 
Reinstatoment aftor removal, § 12, p. 274 
Removal and snsponsion, § 12, p. 273 
Rotirement, § 12, p, 274 
Robbery of, § 62 
Rural mail carriers, § 18 
Set-off against claim for overtime, 8 12, p. 270 
Substitutes, 

Oompensation, $ 12, p. 275 
Overtime, § 1?, p. 276 
Reduction to list of, $ 12, p. 274 


Letter carriers—Oontinued, 

•Suspension, compensation during, § 12, p. 275 
Waiver, compensation for overtime Services, § 12, 
p. 276 

Letters, 

Excliision from mails, Talidity of statutes pro- 
viding for, 8 21, p. 286 
First class mail, § 20, p. 280 
Iiispection, frcedom from, 8 21, p. 285 
Lotteries, exclusion from mails, 8 21, p. 287 
Stamped envelopes, § 24 
Lewd matter, 

Exclusion from mails, § 21, pp. 280, 288 
Obsceno, lewd or lascivious matter, generaliy, post 
Libelous matter, envelopes, wrappers or postcards, of¬ 
fense of niailing, § 47 

Liquidated damages, contracts for carrying mails, sus- 
pension of Service, § 30, p. 314 
Literature, second class privilege, publications devot- 
cd to, § 20, p. 281 

Loans, chief clerk, commission for negotiating, § 5 
Lost muli, liability of mail carriers, § 31, p. 322 
Lost money orders, regulations in respect of, § 25 
Lot, HChemo for distrlbution of money, ctc., by, mail 
frauds statutes as applying to, § 22, p. 201 
Lotteries, 

lilxclnHion from mails of publications concemlng, 
valldlty of statutes providing for, § 21, p. 286 
Xjottors, et(j., coneernlixg, oxcUislon from mails, 5 
21, p. 287 

Lotteries or similar sebemes, 

Defensos In prosocnitlons In respect of, § 53 
Evldeucjo in prosecution for maillng matter con- 
corulng, 8 55 

Indictmont in prosecution for malling matter con- 
cerning, 8 64' 

Intcuit, olemout of offense, g 53 
Knowlodgo as clement of offense, 8 53 
Offemsos in conuectCion wlth, 88 53-55 
Trial in proscicutlou for mailing matter concern- 
ing, § 55 
Magas^inos, 

Inspoctlon, § 21, p. 285 
Second class mail, § 20, p. 281 
Mail, doffned, § 1 

Mail bags* Injuring as offense, § 64 
Mali cjirricrH, 

Arrest, cxemptlon from, § 31, p. 322 
Letter carriers, geiiorally, ante 
Moli ohutes, deposit of mail in, § 26 
Mail fraud, Fraud, goncrally, ante ‘ 

Mail locks or keys, stealing or forging as offemse, § 64 
Mail matter, 

Oollection, 8 26 

Oontract for carrying, addltional Service wlthout 
compensation, $ 30, p. 315 
Contracts for carrying mail, 8§ 27-20, pp. 300-807 
Bond, § 28 

Bubcontractor, g 29 
Breach of contract of subletting, § 29 
Ck)unterclalm for ovcrpayment, § 30, p. 319 
Dcductions and flxies, g 30, p. 316 
Estoppel to claim compensation, g 30, p. 319 
Expedited Service, compensation, g 30, p. 816 
Extra compensation, § 30,, p. 314 
Overpayments and recovery tbereof, g 30, p. 
319 
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Mali matter—Oontinued, 

Contracts for carrying mali—Continued, 

Bates or compensation, § 30, pp. 307-320 
Subletting, extra pay, § 30, p. 314 
Transfer, assignmeat or subletting, § 29 
Waiver of compensation, § 30, p. 319 
Beftned, § 1 
BepasUt of, § 26 
Forwarding of, § 26 

Iioss or theft of, liability of postmaster, § 7, p. 
263 

Opening to obstruet correspondence, etc., § 59 
Postmasters, duties in respect of, § 7, p. 262 
Property, statas of, § 31, p. 320 
Seardbes and seizures with respect to matter be- 
ing tranfQported in violation of law, § 66 
Mailable matter, §§ 19-22, pp. 279-295 
Classes, f 20, p. 279 
Olassideation, rates of postage, § 23 
Contracts for carrying mails. Contracts, ante 
Detennination as to mailability and review tbere- 
of, 8 21, p. 288 

Bxdusion of matter from mails, § 21, pp. 285-289 
Praud order, § 22, pp. 289-295 
First class mail, § 20, p. 280 
Fourth class mali, § 20, p. 285 
Injunction, matters improperly excluded from 
mails, 8 21, p. 289 

Particular matter excluded from mails, 8 21, p. 
286 

Return to senders of nonmailable matter, 8 22, p. 
290 

Beview of detennination as to maUability, § 21, p. 
288 

Second dass mail, § 20, p. 280 
Si 2 se of package, § 21, p. 2^ 

TMrd class mail, § 20, p. 284 
Weight and sbape of package, 8 21, p. 285 
Mandamus, 

JBVaud orders, compelling annulment, 8 22, p, 294 
Postmasters, 

Readjustment of salary, § 7, p. 260 
Refusal to deliver mail, § 7, p. 262 
Manuscript copy, thlrd class mail, 8 20, p. 284 
Master and servant, contract for carrying mails as 
creating relationsbip, § 31, p. 322 
Mercbandise, tbird class mail, § 20, p. 284 
Misdemeanors, breaking and entering, § 63 
Misfeasance, contract for carrying mails, liability of 
contractor, § 31, p. 323 
Misr^resentation, 

Advertisements, mail frauds statntes as applying, 
8 22, p. 291 

Fraud, use of mails to defraud, 8 P- 
•Miss mails, contract to carry mail, § 27, p. 300 
Mistake, money orders, recovery of money paid under, 
825 

Modideation, 

Contracts for carrying mails, § 27, p. 303 
MaR fraud order, 8 22, p. 293 
MSteey ord^ 8 25 

Deposit 6f revenues derived from business, § 17 
Bhnbfezzlement of fniids by derk, postmastei^s lia¬ 
bility on bond, 8 6» P- 265 
Forgery or alteration, offense, | 64 
Frand order forbidding payment of, 8 22, p. 290 
Postmasters, liability on bond, § 8, p. 265 


Monopoly, carrying mail, § 31, p. 320 
Motive, obscene, lewd or lascMous matter, mailing, § 
38, p. 331 
Murder, 

Ezdusion from mails of matter tendlng to incite, 
§ 21, p. 287 

Mailing matter tendlng to incite, offense, J 37 
Negligence, 

Contract for carrying mails, liability of contrac- 
tors, § 81, p. 323 

Deputy or assistant postmasters, liability, 8 9 
Postmasters, 

Actions as lying for, 8 7, p. 263 
Deputies or assistants, responsibility for, § 4 
Registered mail, postmaster*3 liability on bond 
for losses, § 8> p. 264 
Negotlabillty, money orders, 8 25 
Newspapers, 

Arson, murder, etc., artides sent tbrough mails 
tending to indte, § 37 

Bxdusion from mails, valldity of statutes provld- 
ing for, 8 21, p. 266 
Inspection, 8 21, p. 285 

liOtteries advertised in, exclusion from mails, 8 
21, p. 287 

Second class mail, § 20, p. 280 
Specimen stamps, sale of, 8 24 
Stamped envelopes, 8 24 
Nix, defined, 8 1, n- 8 
Nix basket, defined, 8 1» 8 

Nonmailable matter, mailing or delivery with intent 
. to MU or injure another, offense, § 37 
Obscene, lewd or lascivious matter, 

Burden of proof in prosecution for mailing, 8 40 
Defenses, prosecutions for mailing, § 39, p. 333 
Deflniteness, indictment for mailing, § 39, p. 332 
Direction of verdict in prosecutlon for, § 41 
Blements of offense of inaillng, § 38, p. 330 
Envelopes, wrappers or postcards, offense of maU- 
Ing, 8 47 

Bvidence in prosecutlon for maUing, 8 40 
Information as to obtalning, 8 42 
Bxdusion from mails, 8 21, pp. 286, 288 
Information as to obtalning, mailing as offense, § 
42 

Innuendo, indictment for mailing, 8 39, p. 332 
Instructions to Jury in prosecutlon for mailing, 8 
41 

Issues in prosecutlon for mailing, § 39, p. 333 
Jury questions, prosecutlon for mailihg, 8 41 
Elnowledge, indictment for mailing as required to 
allege, § 39, p. 333 
Mailing as offense, 

Aiders or abettors, § 38, p. 832 
Nature of words used, § 38, p. 331 
Offense of mailing, 8 38, pp. 329^332 
Bvidence in prosecutlon for, § 40 
Indictment, 8 39, pp. 332-^334 
Trial, 8 41 

Proof in prosecutlon for maiUng, § 39, p. 333 
Setting out obscene matter in indictment for 
mailing, § 39, p. 333 

Suflldency of indictment for mailing, 8 39, p. 332 
Trial in prosecutlon for mailing Information as 
to obtalning, § 42 

Trial of prosecutlon for mailing, 8 41 
Varianoe in prosecutlon for m ailing ^ j 39 , p. 333 
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ObstructioE of mails, 

Liability to addressee, § 67 
Offense, § 35 

Taking or opening mail matter to obstruet cor- 
respondence, etc., § 50 
Ocean mail servicc, 

Oompensation for carrying mail, § 30, p. 312 
Oontraets for, acceptaiice or r('Je(-‘ti()n of bids, § 
27, p. 301 

Offenses againat post^l laws, §§ 3^r-04, pp. 32O-;i80 
Opening mail matter, 

Obstruction of correspondeiice, etc., offenso, § 50 
Postmaster or postal employoe, offense, § 60 
Operation and effect, contract for carrying mails, § 27, 
p. 302 

Overpayments, contracts for carrying mail, § 30, p. 310 
Overtime, 

Olerks, § 10 

Letter carriers, extra service, § 12, p. 275 
Ownership, embezzlement of mail matter by postal 
employee, indictment as roquired to allege, § 56, 
p. 877 

Pamphlets, inspection, § 21, p. 285 
Parcel post, 

Oompensation for carrying mail, increased weiglit 
as affecting, § 30, p. 315 
Pranklng privilege, § 33 
Pass books, postal savings depository, $ 60 
Payees, money orders, § 25 
Payment, postal savings funds, depQsit in, § 60 
Penaltles, actions to recover, § 66 
Penalty envelope, § 33 

Pensions, letter carriers, refund of moneys wlthhold 
for purpose of, § 12, p, 274 
Perforraance or breach, contracts for carrying mails, 
§ 27, p. 303 

Periodical publications, 

•Socond class mail, § 20, p. 280 
Specimen stomps, sale of, § 24 
Permits, second class mali, $ 20, pv. ,280 
Pblllppine Islands, penalty onvelopes ,used by, § 33 
Pleading, postmaaters, 

Actions agalnst for damages as resuit of negli- 
gencei § 7, p. 263 
Actions on bond of, § 8, p..269 
Poison, 

Mailing or delivery witb intent to klll, offense of, 
§37 . 

Bxclusion from mails, § 21, p. 288 
Possession of property stolen or cmbezzled from mails, 
§57 , 

Post roads, 

Oongress, power to establlsh, § 2 
Defllned, § 1 

£3stablishment of post offices on, § 6 
Property in, § 3 
Post routes, 

Obange in established routes,, j 2% p, ,800 
Oongress, power to designato, § 2 
Conveyance of mail . matter ent of maU, offense, 

§ 36 

Deflned, § 1 
Property in, § 8 

Postage stamps. Stamps, gener^ly, pdst, ’' ! ' ‘ 

Postal cards, !: 

Oollection ageucies, offeiiisee^; § 48 j,, 

Preditors mai}lng, offense, § 48, ’ 


Postal cards—Continued, 

Pirst class mail, § 20, p. 280 
Illegal sale or other dlsposition, § 61 
Indecent, libelous matter, etc., in, offense of mail- 
ing, § 47 

Postal conventions, postmaster general, negotiation, § 
4 

Postal omplQyees, 

Deteiition or opening of mail matter, offense, § 
60 

Diversion of postal funds, § 58 
Postal fund, § 58 
Embczzlemont, 

a?hoft of mail matter, § 66, p. 375 
Employees, generally, ante 
Palso ontrles in records, offense, § 64 
Robbery of, § 02 

Stamps, illegal sale or other dlsposition, § 61 
Postal funds, emboKzlomont, § 58 
Postal regulations, postmaster general, § 4 
Postal savings depositorios, §§ 68, 60, pp. 391--394 
Postal Service, cpntrol and regulation, § 2 
Postcards, § 24 

Exclusion from mails, § 21, p. 286 
Postmark, deflned, § 1, a 8 
Postmaster general, 

Advcrtlsoments, contracts for carrying mails, | 
27, p. 301 

AnuuUneut of co.ntracts for carrying mails, § 27, 
p. 303 

Arrival of mails, disbretion, § 31, p. 320 
Bonds glven by postmastors, right to eue on, § 8, 

p. 260 

Oertlorari, review of dedsion granting fraud or- 
der, § 22, p. 294 

Olaim for compensation for carrying mail, pres- 
cntatlon to; § 30, p. 308 

Olorks and employees in post office, approval of 
roster, § 10 

Oommisslons of postmaster, withhoHilng, § 7, p. 
260 

Oompensation of postmasters, pow«r to, flx, § 7, 

p. 261 

Oontraets for carriage of mail, § 27, p, 30Q 
Oonsent to subletting or transfer, § 29 
Deductione from pay of .contractor, § 80, p. 
317 

Railroad, § 80, p. 311 

Oontraets for suppiles for department, § 18 
Ourtailment of mail Service, § 27, p. 304 
Dednetions from pay, of contractors carrying mail, 

§ 30, p. 317 

Departure of mails, discretiem, § '31, p. 32Q 
iDeposltory for mail, determinatipn.of, § 26 
Discohtinuance of imail servi^, §'*^^ p. 804 
Dlscretion, 

Arrival and departure of di^ls, § 31, p. 320 
Determination as to mailable matter: § 21, p. 

. ' 3 ^ i 

' Management of'buslness, § 4' 

Befund pf postage paid, § 28 
Second class mail, § 20, p. 282 
Establlsbment of .pbst offices, § 6 
Exclusion, . ,, " ; 

Matters, irpin xhails, fraud oraers, § 22, p. 289 
Nonmailable matter from mails, § 21, p. 286 
Fines, cpntractors. carrying mail, § 80, p. 317 
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Postmaster general—Continued, 

Pranking privllege, regulations in respect of, § 
33 

Fraud orders, § 22, pp. 289-296 
Frequency of mail serviee, discretion, § 31, p. 320 
Hours of mail serviee, discretion, § 31, p. 321 
Injunction, enforcement of fraud order, § 22, p. 
294 

Inspectors, appointment, § 16 
Judicial review of decision, second class matter, 
§ 20, p. 284 

Iiease of buildings for, § 6 

Letter carriers, power to appoint, § 12, p. 273 

MaUable matter, 

Glassiflcation, § 20, p. 279 
Power to determine mailability, § 21, p. 288 
Mail frauds statutes, deljerminatlon of applica- 
tion, § 22, p. 291 

Mandamus, compelling annulment of fraud order, 

§ 22, p. 294 

Money orders, fraud order forbidding payment, 

§ 22, p. 290 

Ocean mail serviee, compelling carriage of mail, 

§ 30, p. 313 

Poisons, regulations for mailing of, § 21, p. 288 

Postal cards, duty of issuing, § 24 

Postal saving depositories, regulations respecting, 

§ 69 

Postal savings funds, relieving postmasters from 
llability for loss, § 68 
Powers and liabilities, § 4 

Batifleation of contract for carrying mails, § 27, 
p. 303 

Befund of postage, discretion, § 23 

Begistered mail, fraud order forbidding delivery, 

§ 22, p. 289 

Bemoval or suspension of letter carriers, § 12, p. 
274 

Bural mail carriers, appointment, § 13 
Second class mail, 

Discretion in respect of, § 20, p. 282 
Judicial review of decision as to, § 20, p. 

284 

Stamped envelopes, duty of providing, § 24 
Stamps, regulations in respect of, § 24 
- Suppiles for department, contracts for, § 18 
Undelivered letters, publication of list, § 32 
Postmasters, 

Accounting for moneys cbming into hands of, § 7, 

p- 261 ’ 

Aetion to enforce llability for damages from loss 
or theft of mail, § 7, p. 263 
Appointment and qualiflcation, § 7, p. 267 
Arrangeinent of schedules for delivery and col- 
lection of mail, § 7, p. 261 
Arrest, exemption, § 7, p. 261 
Bond, § 7, p. 257 

Amount recoverable on, § 8, p. 266 
Burden, of proof in action on, § 8, p. 270 
Defenses in actions on, § 8, p. 268 
Discharge from llability' on, § 8, p. 267 
Bvidenee in actions on, § 8^ p. 269 
Issues in actions on, § 8, p. 269 
Ida.bility on, § 8, pp. 264-270 
, Postal savings fund, $ 68. 

^eriod of llability on, § 8^ p. 266 
Persona' ^titled to sue on, g 8, p. 269 


Postmasters—Continued, 

Bond—Continued, 

Pleading in action on, § 8, p. 269 
Presumptions in action on, § 8, p. 270 
Proceedings to enforce liabUity on, § 8, p. 268 
Proof in actions on, § 8, p. 269 
Successive bonds, § 8, p. 267 
Variance in action on, § 8, p. 269 
Burden of proof, 

Action on bond, § 8, p. 270 
Actions against for damages as resuit of neg- 
ligence, § 7, p. 264 

Olerks, liability for default or misfeasance of 
§ 7, p. 263 

C.O.D. parcels, liability on bond for money col- 
lectdd on, § 8, p. 266 
Commissions,' witbholding, g 7, p. 260 
Compensationi, g 7, p. 259 
Contracts, 

Private emoluments, g 7, p. 261 
Wlth respect to mail serviee, g 27, p. 300 
Deatb, liability on bond, § 8, p. 266 
Default of clerk^ or assistants, liability for, § 

7, p. 263 » 

Defenses, actions on bond, § 8, p. 268 

Defined, § 1 

Delivery of mail, duties, § 31, p. 321 
Deposit of Public moneys, g 17 
Depository, liability on bond for funds remitted 
to, § 8, p. 266 

Destruction of stamps, credit for, § 7, p. 262 
Detention of mail matter by, offense of, § 60 
Disebarge from llability on bond, § 8, p. 267 
Duties in general, § 7, p. 261 
Bligibility. § 7, p. 257 

Bmbezzled funds, llability in respect of, § 7, p, 
261 

Bmbezzlement, g 56, p. 376 

By assistants, repayment of funds, § 9 
Money from registered letters, liability of 
sureties on bond, g 8, p. 264 
Postal funds, § 58 
Bvidenee, 

Actions against for damages as resuit of neg- 
ligence, g 7, p. 264 
Actions on bond, g 8, p. 269 
Bxemption, g 7, p. 261 
Expenses of running office, g 7, p. 259 
False retums, compensation as affected, g 7, p. 

Forbearance on part of government, disdbarge 
from liability on bond, § 8, p. 267 . 

Funds remitted to depository, liability on bond, § 

8, p. 266 

Increase in salary, § 7, p. 260 
Indulgence on part of government, discharge’from 
liability on bond, § 8, p. 267 
Issuance in 'actions on bond, § 8, p. 269 
Jurisdiction of actions against for damages from 
loss or th^t of mail, § -7, p: 263 
Letter carriers, removal or suspension, § 12 p. 

Liabilities, g 7, p. 261 
Bond, § 8, pp. 264^270 
Loss of mail, g 7, p. 263 

Mail matter, duties in respect of, g 7, p. 262 
Mandamus, readjustment of salary, g 7; p. 260 
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Postmasters—Continued, 

Misfeasance of clerks or assistants, liability for, 
§ T, p. 263 

Money ordcrs, liability on bond, § 8, p. 265 
Moneys coming into bands of, duties in respect 
of, § 7, p. 261 
Negligence, 

Actions as lying for, § 7, p. 263 
Responsibility for, § 4 
New bond, 

Discharge from liability on original, § 8* p. 
207 

Liability on, § 8, p. 266 
Of&ce as one of profit, $ 7, p. 257 
Opening of znail matter, oifcnso, § 60 
Overtimc Services of letter carriors, knowledge 
and consent, § 12, p. 275 

Personal representntives, actions against for de- 
fault or misfeasance of derk, § 7, p. 263 
Pleading, 

Actions against for damages as resuit of neg¬ 
ligence, § 7. p. 263 
Actions on bond of, § 8, p. 269 
Possession of ofiiee, § 7, p. 258 
Postal savings funcls, liability for, § 68 
Presumptlons, 

Actions against for damages as resuit of 
negligence, § 7, p. 2(Uk 
Actions on bond, § 8, pp. 260, 270 
Public money or property, liability on bond for 
loss of, § 8, p. 265 

Readjustment of salarios, § 7, p. 200 
Refusal to doliver nuiil, liability, 8 T, p. 262 
Registerod letter, dellvcry to impostor, 8 7, p. 
262 

Registerod mali, liability on bond for loss of, 8 8, 
p. 264 

Removal from ofllce, 8 7, p. 258 
Liability on bond, 8 8, p. 2(i6 
Removal or suspenslon of letter carrlor, 8 P- 
274 

Revlew, actions against for damages as resuit of 
negligence, 8 7, p. 264 
Road duty, exemption, 8 7, p. 261 
Robbery by, liability of suretios on bond, 8 3, p. 
265 

Robbery of, 8 82 

Salaries of clerks and employees, powcr to fix, 
8 10 

Schedules for delivery and collectlon of mali, ar- 
rangements, 8 7, p. 261 
Stamps, 

Disposition of, 8 24 

lllogal salo or other disposition, 8 01 
Liability on bond, 8 8, P- 

Stolen funds, liability in respect of, f 7, p. 261 
Successive bonds, liability on, 8 8, p. 267 
Suretios on bond, liability, § 8, pp. 204-270 
Suspenslon, 8 7, p. 258 

Liability on bond, 8 8, p. 266 
Term of office, 8 7, p. 258 
Termination of oflftce, 8.7, p. ,258 
Tbeft, 

Mali, liaWlity, 8 7, p. 203 ‘ 

Mail matter, 8 56, p. 376 
Stamps, liability, 8 7,^p. 262 
Title to office, 8 7, p. 258 


IPostmasters—Oontinued, 

Vacancies in oflflice, § 7, p. 269 
Liability on bond, § 8, p. 266 
Vacation of ofllce, 8 7, p. 258 
Varianoe, actions on bond, § 8, p. 209 
Preliminary Injunction, fraud order, enforcement^ S 
22, p. 294 
Prepayment, 

Postage, 8 23 

Obscene, lewd or lascivious matter, element 
of ofifense of malling, § 38, p. 331 
Stamp as evidence of, § 24 
Postal cards, § 24 
President of tbe United States, 

Mailing letter contalning threat to injure, of¬ 
fenso, 8 37 

Newspaper articles denouneing, excluslon from 
mails, 8 21, p. 287 

Postmaster general as subject to control of, 8 4 
Presumptlons, 

Praiid, use of mails to defratid, prosecutlons for, 

8 61, p. 303 

Praud order, injunction, 8 22, p. 205 
Postmasters, 

Actions against for damages as resuit of neg¬ 
ligence, 8 7, p. 204 
Actions on bonds, § 8, p. 270 
Preventlon of conception, malling Information as to, 
8 43 

Priuted matter, inspcction, 8 21, p. 285 
Private banlcs, postal savings funds, deposit with, 
8 68 

Privato persons, convcyanco or transmlssion of let- 
ters or packets, g 36 

l^rlvllogo, uso of postal Service, 8 23, p. 286 
l>ris5eilght fllms, offense of malling, 8 37 
l^roof. 

Pmbez/dement, 

X^ostal funds, prosecution for, 8 58 
Prosocution for receivlng possession, etc., of 
matter embesszled from mail, 8 57 
Praud, use of malis to defraud, prosecution for, 
8 60, p. 362 

Lottcrlos or similat schemes, prosocution for 
malling matter concerning, 8 55 
Obsceno, lewd or lascivious matter, prosecution 
for malling, 8 30, p. 333 

Obstructlon of mail, prosecution for taking or 
opening mail matter to obstruet correspond- 
ence, etc., 8 59 

Postmastors, actions on bond, 8 8, p. 260 
Robbery of custodian of .mail» prosocution for, 8 
62 

Proof sboets, third class mail, 8 20, p. 284 
l^roperty, 

Malled matter as, § 81, p. 820 
Stcallng as offense, § 64 

Property rights, post rbads and post rputes; 8 3 
Public Information, second class prlvilege, publlca- 
tions for dlssemi!natlon of Information, 8 20, p. 
282 

Public money, postmastersj liability on bond for loss 
of, 8 8, p. 265 

Public pollcy, excluslon from mail of matters objee- 
tlonable to, 8 21, p. 286 
Public rpads, post routes, § 3 
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Punisliinent Sentence and punishment, generally, 
post 

Purchaslng agent, supplies for department, adver* 
tisement, § 18 

QualiflcatioH, postmasters, § 7, p..257 
Railroads, 

Compdding transportation of mails by, § 30, p. 
311 

Oompensation for carrying mail, § 30, p. 310 
Land grant railroads, § 30, p. 312 
Ck)nti‘aets for carrying mails, 

Acceptance, § 27, p. 302 
CJompensation, § 30, p. 310 

Land grant railroad, § 30, p. 312 
Deductions and fines, § 30, p. 317 
Government agent, liability as, § 31, p. 323 
Liability for lost or delayed mail, S 31, p. 
322 

Loss of mail equipment, § 31, p. 324 
Contracta with for carrying mails, § 27, p. 300 
Free transportation of letters and packets be- 
longing to, § 36 
Post routes, { 3 

Refusal to carry mail, § 30, p. 311 
Railway mail clerks, receiving mail matter presented 
to, § 26 

Railway postal dlerks, appointment, compensation, 
etc., i 14 
Rates, 

Carrying mail, § 30, pp. 307-320 
Postage, § 23 

Ratificatlon, contracts for carrying mails, § 27, p. 
303 

Receipts, disposition, § 17 

Receiving property stolen or embeaszled from mails, 
i 67 

Recovery back, postage paid, $ 23 

Reduction of rating, letter carriers, § 12, p. 274 

Itefmids, 

Letter carriers, moneys withb^d for pension pur- 
poses, § 12, p. 274 • 

Postage paid, § 23 
Registered mail, 

Apportionment of loss In respect of, § 10 
Bmbezzlement by clerks and employees, recovery 
onbond, §10^ 

Fraud order forbidding delivery of, § 22, p. 289 
Free registration, § 33 ' 

Impostor, liability of postmaster delivering to, § 
7, p. 262 

Letter carriers, embezzlement, liability oii bond, 
§ 12, p. 276 

Negligence, postmaster^s liability on bond for loss 
of, § 8, p. 264 

Openlng registered letters, statntory prohibition, 
§ 22, p. 290 

> Postmasters, liaibility on bond for loss of, § 8, p. 
264 

Quarters for distribiition, raUroad reqnired to 
fumisb, § 30, p. 316 

Robbery of post office, liability of postmaster and 
* snreties on 1t>oxid; 8, p: 264 
Theft, enforcement of liability bn bonds df clerks 
and employees, i 10^ 

Regnlatton of postal Service, .S 2 
Reinstatement, letter cajrrier^ $ 12,. p. 274 
Reiection» bids for carr^^ng mails, { 27, p. 301 


Release of snreties, contract for carrying mails, bond, 
§28 

Remitters, money orders, § 26 
Removal, statutory provisions, § 6 
Removal from office, letter carriers, § 12, p. 273 
Rents, breacb of lease, recovery of rents diie, § 6 
Repayment, money orders, § 25 
Replevin, postmaster, refnsal to deliver mail, § 7, pi. 
262 

Rescission, contracts for carrying mails, § 27, p. 301 
Retirement, letter carriers, § 12, p. 274 
Retroactive operations, rates for carrying mail, air 
carriers, § 30, p. 309 
Retum of undelivered letters, § 32 
Rcvenues, disposition, § 17 
Revocation, 

Mail fraud order, § 22, p. 293 
Money orders, rigbt of remitter, § 25 
Road duty, postmasters, eiemption, § 7, p. 261 
Robbery, 

Oustodian of mail, § 62 

Money order funds, postmaster^s liability on bond, 
§ap.265 

Postmasters, liability of snreties on bond, § 8, p. 
265 

Registered mail lost in case of, liability of i>ost- 
master and snreties on bond, § 8, p. 264 
Rontes, Post rontes, generally, ante 
Rural mail carriers, 

Appointment, bond, etc., § 13 
Receiving mail presented to, § 26 
Salaries. Oompensation, generally, ante 
Sample copies, second dass mail, § 20, p. 281 
•Scheme br artifice to defrand Fraud, generally, ante 
Sciences, second class privilege, publications devoted 
to, § 20, p. 282 

Scope of liability, contracts for carrying mails, bond, 
§ 28 

Scurrilous langnage, ezclnsion from mails of matters 
containing, § 21, p: 286 

Scurrilous matter, envelopes, wrappers or postal 
cards, offense of mailing, § 47 
Sea postage, defined, § 30, p. 313, n. 75 • 

Sealed pac^es, tnspection, freedom from, § 21, p. 
286 

Searches and seiznres, § 66 
Second class mail, 

Conditions admitting publications, § 20, p. 281 
Hearing, suspenslon or revocation of privilege, 
8 20, p. 283 

Judlcial review of decisibn resi)ectlng, § 20, p. 284 
Matter constituting, § 20, p. 280 
Review of application for privilege, § 20, p. 284 
Suspension or revocation of privilege, § 20, p. 283 
pPemporary permit, § 20, p. 283 
Second class postmasters, compensation, § 7, p. 269 
Secretary of Treasury, acquisition of property for, § 
6 

Securities, 

Postage stamps as, § 24 
Postal savings funds, deposit of, § 68 
Sender of letter, return to bn request, § 31, p. 320 
Sentence and punishment, 

Breaking and enbering, conviction of, § 63 
jSlmbezzlement, conviction for receiving, posses- 
sion, etc:, of matter embezzled from mail, S 
67 
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Sentence and punishment—Continucd, 

JBJmbezzlement or thcft of mail matter, third per¬ 
sona, § 56, p. 380 

Fraud, uso of mails to dcfraud, § 52 
Obstructiou of mali, taklng or oponinpf muli mat- 
tor to obstruet corrospondcnce, ctc., § 30 
Bobl)ery of custodian of mail, convletion for, § 
62 

Theft of mail matter, convictlon for recoiTinf?, 
poHsession, etc., of mattor stolen from mail, 
§ 57 

Set-off and countcrclaim, contracts for carrying mail, 
recovory of ovorpaymont, g 30, p. 319 
Settl(*mfint of accouiits, postal siivings funds, decoased 
dopositors, § 09 

Sbape, mailable paekages, § 21, p. 285 
Sbortages, doputy posUnastors, llability In rcsiwet of, 
§9 

Signature, fraud, use of mails to defraud, g 40, p. 
350 

Size, mailable packages, § 21, p. 285 
Special messciigors, conveyanec or transmlsslon of let- 
ters or paekots, § 30 
Specimen stamps, sale of, g 24 
Stamped cnvelopes, g 24 
Stamps, g 24 

Credit salos, offense, g 61 
Destruction of, liubility of postmastor, g 7, p. 202 
Illegal «ale or otlu^r disiwsition, g 01 
Postmasters, llablllty on bond, g 8, p. 200 
Tbeft of, liability of postmastor, g 7, p. 202 
State courts, postmasters, jurisdiction of actions for 
damages from loas or tbeft of mail, g 7, p. 203 
States, 

Postal Power of Oongress as subjoct to autbority 
of, §2 

Post roads and post routes, proporty rights, g 8 
Statutory provlslons, 

Abortlon, maillng Information concernlng, g 43 
Artifleos lo defraud, use of malis in furtberanee 
of, g 49, p. 340 

Assigument of contracts for carrying mail, g 29 
Boncls, contracts for carrying mails, g 28 
Breaking and entering, offense of, g 63 
Buying property stolen or embezzled from mail, g 
57 

Carrying mails, monopoly, g 31, p. 320 
Oompensation for carrying mails, 

Land grant rallroad, g 30, p. 312 
Bailroad, g 30, p. 310 

Ooncealing property stolen or embezzled from 
mails, g 57 

Conceptlon, mailing Information as to preventing, 
g 43 

Contracts for carrying mails, g 27, p. 300 
Bond, g 28 

Detention of mali matter, postmaster or postal 
employee, offense, g 60 
Dlscontlnuance, g 6 

Buration of contract for carrying mails, g 27, 
p. 302 

Bmbczzlement, 

Postal employees, g 56, p. 375 
Postal funds, §58 

Becelvlng possesslon, etc, of property em- 
bezzled.from mails, § 57 


Statutory provisions—Continued, 

Bnvelopes, obscene, indecent matter, etc., In, of¬ 
fense, § 47 

Exclusion of matter from mails, validity, § 21, 

p. 280 

First class mail, § 20, p. 280 
Forgery of money orders, offense, § 64 
Franking privilege, § 33 
Fraud, use of mails to defraud, § 49, p. 340 
Fraud orders, postmaster generai, § 22, p. 289 
Gift enterprises, mailing of mattor concerning, 
g 63 

Land grant ‘railroads, compensation for carrying 
mails, § 30, p. 312 

Lotteries or simllar sebemes, offenses in con- 
noction wlth, § 63 

Mailable mattor, validity, g 21, p. 286 
Ol)sc^one, lewd or lascivious matter, 

Mailing Information as to obtaiuing, § 42 
Offense of mailing, g 38, p. 329 
Obstructiou of mails, 

Offenso, § 36 

Taking or opening mail mattor to obstruet 
oorrespondonee, etc, g 59 
Ocoan mail sorvlce, compensation of carrier, g 
30, p. 313 

OffenHOH against postal laws, g§ 34-04, pp. 326- 
381) 

Opening mail matter, postmaster or postal em¬ 
ployee, offense, g 00 
Penalty env(dope, g ^3 

Possesslon of property stolen or ombezzled from 
mails, g 57 
l’<>stug(i rates, g 23 
Postal cards, 

Iud<M*ent, llbolous, ctc, mattor on, offense, g 
47 

Issuauce of, f 24 

Postal savlngs dopositories, gg 68, 60, pp. B9X-304 
Postmaster generai, management of buslness, g 4 
Postmasters, 

Appolntment and qualifleation, g 7, p. 257 
Compensation, g 7, p. 259 
Bailroads, compensation for carrying mail, § 80, 
p. 310 

Ballway postal clerks, § 14 
Becelvlng property stolen or ombozzled from 
mails, g 57 

Befund of postage paid, g 23 
Beglstorcd letters, opening probiblted, g 22, p. 
290 

Bomoval of post oflflce, § 6 
Boturn of undelivered letters, g 32 
Bobbery of custodian of mail, g 62 
Sebemes to defraud, use of mail In furtberanee 
of, g 49, p. 340 

Second dass mail, g 20, p. 280 
Stamps, Illegal sale or otber dlspbsltibn, g 61 
•Sublettlng contracts for carryliig; mail,, g 29 
Tbeft of mail'matter, 

Postal employees, g 66, p. 375 
Becelvlng possesslon, etc., of pi^ejpty stolen 
. • , from mails, § 57 

Transfer, of contracts for- carrying mail, g 29 
Undeliyered letters, publicatibn of llst, g 32 
C^sll^ble matter^ niaUliig as offense, g 37 
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Statntory provisions—Continued, 

Wrappers, indecent, libelous matter, etc., in, § 
47 

Stealing mail matter. Theft of mail matter, general- 
ly, post 

Steamshlps, contracts for earrying mails, § 27 p. 300 
Government agent, liability as, § 31, p. 323 
Stipulations, contracts for earrying mails, annulment 
in accordance with, § 27, p, 304 
Stolen mail, liabUity of mail carriers, § 31, p. 322 
Street letter box, deposit of mail in, § ^ 
Subletting, contracts for earrying mail, § 29 
Subsiidies, second class privilege, § 20, p. 280 
Substitntes, letter carriers, 

Compensation, § 12, p. 275 
Overtime, § 12, p. 276 
Reduction to list of, § 12, p. 274 
Summary proceedings, seized mail matter, retum of, 
I 66 

Supplies, contracts for, § 18 
Sureties, 

Bond of postmaster, liability on, § 8, pp. 264- 
270 

Olerks and employees, liability on bond, § 10 
Surplnsage, fraud, indictment for nse of mails to de- 
fraiid, § 50, p. 356 
Snspension, 

Contracts for earrying mails, § 27, p. 303 
Letter carriers, § 12, p. 273 

Compensation during, § 12, p. 275 
Mail fraud order, § 22, p. 293 
Postmasters, § 7, p. 258 
Second class mail privileges, § 20, p. 283 
Suspension of Service, compensation for earrying 
mails as aJffected, § 30, p. 313 
Telegrapbic correspondence, mail matter as induding, 
§1 

Temporary, 

Clerks, deficiency appropriation for blre of, § 
10 

Mail lettings, advertisements and bids, dispensing 
with necessity, § 27, p. 300 
Permit, second dass mail, | 20, p. 283 
Rate orders, air carriers, review, § 30, p. 300 
Terminal post oflBces, clerks, § 14 
Termination, 

Contract for earrying mails, S 27, p. 304 
Subeontract, § 29 
Custody of mail, § 69 
Lease of buildings for, | 6 
Terminology, § 1 
Theft, 

Contractor earrying mails, liability for, § 31, p. 
323 

Mail, liability of postmaster, § 7, p. 263 
Mail matter, 

Breaking and entering with intent to commit 
larceny, § 63 

Evidence, prosecution for receiving posses- 
sion, etc., of matter stolen from mails, 
§ 57 

Postal employees, § 56, p. 375 « 

Evid^ce in prosecution for, § 56, p. 378 
Jury questions in prosecution for, § 56, 
p. 378 

Tlrial in prosecution for, S 56, p. 378 


Theft—Continued, 

Mail matteiv-Continued, 

Proof, prosecution for receiving, possession, 
etc., of matter stolen from mail, § 57 
Receiving possession, etc., of property stolen 
from mails, § 57 

Sentence, conviction for receiving, possession, 
etc., of matter stolen from mail, | 57 
Third persons, § 56, p. 378 

Evidence in prosecution for, § 56, p. 380 
Indictment for, § 56, p. 380 
Sentence and conviction for, § 56, p. 380 
Trial, prosecution for receiving possession, 
etc., of matter stolen from mail, § 57 
Variance, prosecution for receiving posses¬ 
sion, etc., of matter stolen from mail, § 
57 

Registered mail, enforcement of liability on bond 
of clerks and employees, § 10 
Stamps, liability of postmaster, § 7, p. 262 
Third class mail, mailable matter, § 20, p. 284 
Third class postmasters, compensation, § 7, p. 259 
Threatening language, exclusion from mails of mat^ 
ters containing, § 21, p. 286 

Threatening matter, envelopes, wrappers or postcards, 
offense of mailing, § 47 
Threats, 

Mail fraud statute, scheme to extort money by 
threats as within, § 49, p. 344 
Mailing letters containing, offense, §§ 37, 64 
Transfers, contracts for earrying mail, § 29 
Transportation. Carrying mail, generally, ante 
Treason, 

Exclusion from mails of matters alleging or ad- 
vocating, § 21, p. 286 

Mailing matter tending to incite, offense, § 37 
Treasurer, post office department, chief derk as, § 5 
Trial, 

Abortion, prosecution for mailing information 
pertaining to, § 45 

Breaking and entering, prosecution for, § 63 
Oonception, prosecution for mailing information 
pertaining to prevention of, § 45 
Oonveyance of«mail matter out of mail, prosecu-* 
tion for, § 36 
Embezzlement, 

Postal eniployee, prosecution for, § 56, p. 378 
Postal funds, prosecution for, § 58 
Prosecution for receiving possession, etc., of 
matters embezzled from mail, § 57 
Fraud, use of mails to defraud, prosecution for, § 
52 

Lotteries or similar schemes, prosecutions for 
mailing matter concerning, § 55 
Obscene, lewd or lascivious matter, 

Prosecution for mailing, § 41 
Prosecution for mailing information as to 
obtaining, § 42 

Robbery of custodian of mail, prosecution for, § 
62 

Theft of mail matter, prosecution for, § 6, p. 378 
Receiving, possession, etc., of matter stolen 
from mail, § 57 

Trust funds, postal savings account, deposit in, § 69 
United States, 

Franking privilege in favor of officers of, § 33 
Penalties, recovery by action In name of, § 65 
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United States Oommissioners, search warrants, § 66 

Unmailable matter, offense, mailing as, § 37 

Vacancies in office, postmasters, § 7, p. 250 

LlabUlty on bond, § 8> p. 266 

Variance, 

Abortion, prosecution for mailing Information 
conccming, § 44 

Conception, prevcntion of, proseaition for mailing 
Information conccming, § 44 

Bmbeaszlement, prosecutions for recciviiig posfv^s- 
sion, etc., of matter oml>czzled fi-om mails, 
§ 67 

Frand, use of mails to defraud, prosecution for, 
§ 60, p. 302 

Obscene, lewd or lascivious matter, prosecution 
for mailing, § 30, p. 333 

Obstruction of mali, prosecution for taking or 
oponing mail matter to (>l>struct correspond- 
once, etc., § 50 

Postmasters, nctions on bond, § 8, p. 200 

Kobbery of cuslodian of mail, prosecution for, § 
62 


V ariance—Oontinued, 

Theft of mail matter, prosecution for receiving 
possession, etc., of matters stolen from maUs, 
§ 67 

Verdict, fraud, use of mails to defraud, prosecution 
for, § 52 

Voluntary Service, carrying of mails, compensation, 
§ 30, p. 308 
Waiver, 

Oontraets for carrying mail, compensation, § 30, jh 
310 

Ijetter carriers, compensation for overtime Serv¬ 
ices, § 12, p. 276 

War, ncwspaper articles denouncing, exclusion from 
mails, § 21, pw 287 

Weight, mailable packages, § 21, p. 285 
Withdrawal, 

Bids for carrying mails, § 27, p. 301 
Postal saviiigs fund, deposits in, § 60 
Words and phrases. Deflnltions, generally, ante 
Wrappers, iudecont, libelous matter, etc., in, offense 
of mailing, § 47 

Writer of lettcr, rcturn to on reqiiest, § 31, p. 320 
Ycar to ycar tenancy, termination of lease for, § 6 
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Accomplishment of pnrpose as terminating power, § 
16 

Admowledgment of instrument executing power, § 39, 
p. 438 

Advances, power of appointment . indading authorlty 
to make advancements, § 24, pp. 420, 421 
After-acquired property or interests included in power 
of sale, § 25, p. 422 
Aidlng defective execution, § 48 
Alienatlon of donee’s estate wlthont 
power, § 19 

Allocatlon of appointlve property where i)ower exer- 
cised by donee’s will, § 60 
Appendant or appnrtenant x>owers, defined, { 7 
Appendant power, 

Infanfs right to exercise, § 36 
Release by donee, § 19 
Reviver after extinguisbment, § 19 
Appointment, power of, § 24, pp. 414r^l 

Advances, power of appointment indudlng au- 
thority to make advancements, % 24, pp, 420, 
421 

Alienatlon or transfer by donee, § 31 
Allocatlon of appointlve property wbere power 
exerdsed by donee’s will, § 50 
Anthority induded in power, § 24, pp. 420, 421 
Bartering or bargalning exerdse of power, § 45, 
n. 5 

Beneflciaries, appointment limited to certain bene- 
fldaries, § 24, p. 410 

Oharges, appointment with charges, § 24, p. 420 
Cblldren, apx)ointment to or among daildren, § 
24, pp. 416, 417 
Class, 

Paliure to execute power to appoint among 
dass, § 55 

Power of appointment to dass, § 24, pa 417, 
418, 420 

Ck>^xistence of trust and power of appointment, § 
10 

Comity as governlng creation or intei^iretation, 
§ 21 

Oonditional appointment, § 50 
Oonditions and charges, appointments with, § 24, 
p. 420 

Oonditions, power dependent on, § 24, jx 421 
Oonstruction, § 22 

Contract, execution of power by, § 39, pp. 437, 438 
Oonveyance, power to appoint Induding power 
to eonvey, § 24, p. 420 
Creditors of donee, 

Appointment to, § 24, p. 416, n. 94 
Exerdse of power in favor of, § 24, p. 415 
Creditors of donee or grantee, rights of, § 32 
Death of appointee before appointing instrument 
becomes operative, § 43 

Deceased persons, exerdse of power in favor of, 

• 24i p. 416 


Appointment—Continued, 

Deflnltion, § 1, n. 2 

, Delegation of authority to execute jwwer, § 36 
Descendants, 

Appointment to descendants under power to 
appoint children, § 24, p. 417 
Issue, power to appoint to or among issue, 
§ 24, p. 417 

Power to appoint to or among descendants, 
§ 24, p. 417 

Biscretion of donee, § 24, p. 415, n. 85 
Bxercising power, § 24, p. 414 
Dlscretionary power, § 6 
Extinguishment of, § 19 
DispositiLon on fallure to exerclse, § 33, n. 83 
Donee’s interest, § 31 

Equal share under nonexclusive power, § 24, p. 
418 

Estate of donee, appointment in favor of, § 24, p. 

415 

Estates, 

Oreated by exerdse of power, § 50 
Induded in power, § 24, p. 415 
To be appointed, § 24, pp. 418-420 
Estoppel to question illusory apjwintment, § 46, n. 
19 

Evldence of intentlon to execute powers, § 40, p. 
452 

Exdusion of appolntees, § 24, pp. 417, 418 
Exclusive power deflned, § 24, p. 418 
Execution of power, § 36; § 39, pp. 437, 438; § 
40, pp. 442, 444, 445; §§ 43^9, pp. 464-459 
Operation and effect, § 50 
Exerdse of power, § 40, p. 447, n. 81 
Exhaustion of power, § 43 
Extinguishment of general dlscretionary power 
of appointment, § 19 

Fallure of subject matter before appointment 
takes effect, § 43 
Failure to execute power, § 65 
Family, power to appoint to family, § 24, p. 417 
Fee estate, appointment of, § 24, p. 419 
Fraud in execution of power, § 45 
General power, 

Oonstruction of instrument as conferring gen¬ 
eral power, § 24, pp, 414, 415 
Ooupled with trust, § 6, n. 52 
Deflned, § 6, n. 45 

Execution by creating new and further pow¬ 
er of appointment, § 36 
Ineffective appointment, § 65 
Ownership of donee under, § 31, n. 56 
Persons to whom appointment may be made, 
§ 24^ pp. 415, 416 

Gift, appointment under testamentary power as 
constituting, § 31, n. 49 

Grandchildren, appointment to grandchildren un¬ 
der power to appoint children, $ 24, p. 417 
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Appoi ntnient—Oontimied, 

Husband, api)ointmcnt to hnriband under powci* 
to appolnt survlvinff issne, § 24, p. 417, n. 0 
Illegal appointment, effect of, § 50 
Illegal purpose, § 24, p. 414 
Illusory appointment, § 45 

Imperativo power, reloaso or cxtinguishment by 
donee, § 19, n. 29 
Ineffective appointmont, § 55 
Instruments creating power, § 10, n. 86 
Intentlon to exercise jpowor, § 40, p. 447, n. 81 
Interest created by exorclsc of p<)W<»r, § 50 
Interest included in power, constructlon, § 24, p. 

416 

Interests to be appointed, § 24, pp. 418-420 
Issuo, 

Power of appointment oonditioned on leaving 
surviving issue, § 24, p, 421, n. 67 
Power to apiwint among Issuo, § 24, p. 417 
Kindred, appointment to, § 24, p. 417 
, Lapse of appointment, § 43 
Limitation on power of appointment, § 24, p. 414 
Limited estates, appointmont to, § 24, p. 419 
Tjimit<»d powers, persons to whom appointmont 
may be made, 8 24, pp. 416, 417 
Mingllng subject matter of powor by donoe, $ 24, 
pp. 416, 416 

Mortgagos, oxercise of power of appointment by 
mortgage, § 24, p. 420 

Municipal corporatione, appointmont under pow¬ 
er authorizing appointment to cori>oratlons, 
S 24, p. 416 

Nephows and nieces, power to appolnt to or 
among, § 24, p. 417 

Kew and ftirtber power of appointment, oxeeu- 
tlon of power by creating, § 36 
Next of kin, appointment to next of kln under 
powor to appolnt rolatives, 8 24, p. 417 
Nominal appointment, validlty of, § 46 
Nonexclusive power, § 24, p. 418 

Power to make advancements under, § 
pp. 420, 421 
Perpetuities, 

Appointmont violating rule, § 60 
Valldity of appointment wlth respect to rulc 
against, 8 43 

Person for whose benefit exercised, 8 414, n. 

73 

Precatory' words affecting porson to whom ap¬ 
pointment may be made, 8 24, pp. 415, 416 
Property Included in power, 8 24, p. 415 
Purposes of appointment, 8 24, p. 421 
Qualified estates, appointment to, 8 24, p. 419 
Belatives aPd relations, appointxfient to, § 24, p. 

417 

Kemaindermen, power of appointment affecting 
estates of, 8 30 

Hepeal of statute relating to power of appoint¬ 
ment, 8 n* 22 

Bepudiation of * appointment, 8 bO 
Bevocatlon of renunciation and releasc of right 
to appolnt, 8 19 

Sale and di Vision of proceeds, 8 24, p. 420 
Selection of appointees, § 24, pp. 417, 418 
■Shares to be appointed, 8 24, pp. '417, 418 
Single power of appointment may exercised 
but once, § 16, n. 18 
72 C.J.S.—80 


Appointment—Continued, 

Special power, § G 

Oonstructlon of Instrument as conferring, 8 
24, pp. 414, 415 

Exeeution by creating new and further pow¬ 
er of appointment, § 30 
Bxecutlon of power, 8 36 

Intent to exeeute, § 40, p. 442, n. 50 
Persons to whom appointment may be made^ 
8 24, pp. 416, 417 

Spondthrift provision as not conferring special 
power of appointment, § 24, p. 415 
Subsequent purchasers of property appointed un* 
der power, § 62 

Trnst, apiwintments in, 8 24^ pp. 419, 420 
Wills, 

AUocation of appointive property where poW' 
er exercised by donee*s will, § 50 
Appointment as not constitutlng devise or be-^ 
quost, 8 31, n. 49 

Listlnguished from power of appointment, 
8 1 

Hxeeution of power by will, § 40, pp. 442, 444 
Exercise of appointment by, revocatlon of 
appointment by will, § 64 
Powor to appolnt by will as general or special,. 
§ 24, p. 414, n. 78 
Appurtenant powor, 

Tnfanfs right to exercise, 8 35 
Bohiase or oxtlnguislimont by donee, 8 19 
Assignee of douor, exorolaed of powor by assignoe 
after doath of donoe, 8 17 

Asslgnment, power to sell includlng power to asalgn,. 
8 25, p. 422 

Assignment of powers, 8 36 

Attestation of instrument exocutlng powor, 8 30, p. 
438 

Beueflclal power, 8 6 

Oroditors of donee or granteo, rights of, 8 32, n. 
03 

Bclcase or extingulshincnt by donee, 8 19 
What law governs construettion of instrument 
exocutlng power, § 44, n. 02 
Beneficiaries, 

Appointmont limlted to certain beneficiaries, 8 
24, p. 416 

Termlnatlon of power on death of, 8 
Benevolent society charter creating, ppwer, § 9 
Blendlng estates so as to subject appolntiye estate 
to creditores clalms, 8 32 , 

Bona fide purchasers of property sold un^er. powor 

of sale, 88 61-63 , .. , 

Oonditions, ,,,, 

Accompanying or attached to exeeuiion, § 41 
Oorrcctlng exeeution where cpnditiop has not 
happened, 8 48 

Appointmonts with, 8 24, p. 420 
, Power of appointment dependent on, 8 24, ,p. 421 
Power of sale dependent on, § 25, p. 421 
Burden of proof, ^ • 

Oomplianoe wlth conditions attached to exeeu¬ 
tion of power, 8 41 

Oonditions attached to power, compUance with, i 
41 ■ . » 

Fraud in exeeution of power, •§ 45 
Intentlon to -exeeute power, 8 40, p. 451 , , 

Valldity of exercise of power, 8 43 
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Oapacity in whicli power may be executed, § 38 
Causa mortis gift, exercise of power by, § 39, p. 437 
Cesser of purpose as terminating power, $ 16 
Charge, power to cbarge, § 28 
Olass, 

Exercise of power given to class, § 35 
Failure to execute power to appoint among class, 
§ 55 

Olassification, §§ 6-^ 

Codieil, 

Executed after creation of power as ratification 
of will made prior to power, § 37 
Executed after knowledge of power as sbowing 
intention not to execute power, § 40, p. 451, n. 
23 

Revocation of power by, § 14 
OoUateral powers, 

Defined, § 7 

Execution by infant, § 35 
Execution by surviving donee, § 35 
Extinguisbment by donee, § 19 
Grant to person witbout property interest, § 5 
Married woman, exercise of power by, § 35 
Naked power, execution by surviving donee, § 36 
Committee of insane person, exercise of power by, 
§ 35 

Common law, 

Construction in accordance witb principies of, 
§ 20 

Legality under common law, § 1 
Common law authority, 

Distinguisbed, § 1 

Granted to person witbout interest in property, § 
5 

Compelling execution, § 84 
Gonditional appointment, § 50 
Conditional fee witb power of disposition, § 24 
Conditional sale, power to sell including power to 
make conditional sale, § 25, p. 424 
Confirmation of invalid execution by legislative act, § 
43 

Condiet of laws, 

Relating to construction, $ 21 
Validlty and sufBciency of appointment, § 44 
Consent of life tenant to execution of power, § 37 
Oonsent of tbird person to execution of power, § 41 
Delegation of rigbt to consent, § 36 
Consideration, revocation of power given for con- 
sideration, § 13 

Construction, $§ 29-32, pp. 412-430 

Appointment, nature and extent of power of 
appointment, § 24, pp. 414-426 
Autbority, 

Incidental to power of sale, § 25, pp. 422-424 
Included in power of appointment, g 24, pp. 
420, 421 

Cbarge, power to cbarge, § 28 
Common law principies governing construction, 
§ 20 

Control, power to control, § 29 
OreditoES of donee or grantee, rigbts of, § 32 
Disposition, nature and extent of power of dis¬ 
position, § 24, p. 414 

Bffect of existence of power on otber rigbts and 
interests in property, §. 30 
Bstate or interest to be appointed, g 24, pp. 418- 
420 


Construction—Continued, 

- Estates included in power of sale or exebange, § 
25, pp. 421, 422 

Exebange, power of exebange, § 25, pp. 421-424 
Exclusion of appointees, § 24, pp. 417, 418 
Extent of power granted, §§ 23-29, pp. 414r-426 
Improvement, power to improve, § 29 
Instrument exeeuting power, § 39, pp. 438, 439 
Wbat law govems, § 44 
Intention of donor or grantor, § 22 
Interest included in power of sale or exebange, 
§ 25, pp. 421, 422 

Interest of donee or grantee, §§ 31, 32 
Interests conveyed under power of sale or ex¬ 
ebange, g 25, p. 422 
Investment, power to invest, g 29 
Lease, power to lease, g 27 
Llberal or striet construction, g 22 
Limitation, g 22 

Manage, power to manage, g 29 
Mortgage, power to mortgage, g 26 
Nature of power granted, §§ 23-29, pp. 414-^26 
Persons to wbom appointment may be made, g 
24, pp. 414rA17 

Property included in power of sale or exebange, 
g 25, pp. 421, 422 
Restrictions, g 22 

Revocation, nature and extent of power of revo¬ 
cation, g 24, p. 414 
Rules of construction, § 22 
Sale, power of, g 25, pp. 421-424 
‘Selection of appointees, § 24, pp. 417, 418 
Shares to be appointed, g 24, pp. 417, 418 
Wbat law governs, g 21 

Contingency, time of execution of power dependent 
on contingency, g 37 

Oontract limiting or restraining donee in exercise of 
power, g 39, p. 437 

Contracts, execution of power by contract, g 39, pp. 
437, 438 

Control, power to control, g 29 
Conveyance, 

By donee baving estate or Interest as sbowing 
intent to exercise power, g 40, pp. 444, 445 
Power to appoint including power to conyey, g 24, 
p. 420 

Power to sell including power to convey, g. 25, 
p. 422 

Corporations, appointment made to, g 24> p. 416 
Correction of defective execution, g 48 
Goupled witb interest, 

Construction of powers, g 22 
Deatb of donor as terminating, g 17 
Definition of powers coupled witb,. g 8 
Execution of power by surviving donee, g 35 
Helrs or representatives of deceased donee, exer¬ 
cise of .power coupled witb interest by, g 35 
Mode of execution of power coupled witb interest, 
g 38 

Revocation of power, g 13 
•Suspension of powers, g 16 
Termination of power, g 17 

Covenant not to execute power operating as release 
of power, § 19. n. 39 
Creation, §g 9,10 
Creditors of donee, 

Appointment to, g 24, p. 416, n. 94 
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Credltors of donco—Continuod, 

Bxercise of power of appointmont in favor of, 
§ 24, p. 415 

Oreditors of donee or grantee, rights of, § 32 
Oreditors* rights affocted toy sale under power, §. 63 
Ourative act, invalid cxooution of power, § 43 
Peath as revoking power couplcd with iiitorest, § 13, n. 
4 

Death of appointee before appoiiiting iustrument he- 
comes operative, § 43 
Death of donor, ' 

Donee or boneficiary as terminating power, S 17 
Exeaitiou of power by siirvivor, § 35 
Time of execution of .i>owcr by survivors, § 37 
Death of person whose consent to execution of power 
is rcquired, § 41 

Deceased persons, power of appointmont oxercised 
in favor of, § 24, p. 41(5 

Declaration of intention to exerclsc power, § 40, p. 
452 

Deed creating powers, $ 9 

Beed disposing of ali property as showing intent to 
execute pow<'r, § 40, .p. 44S 
Deed granting or reserving power», § 10 
Deeds, 

Execution of power by, § 30, pp. *13(M;iO 
Revocation of power by dced, § 10, n. 33 
Defective execution, aidingf § 48 
Definitions, «§ 1, 6, 7, 24, p. 418 
Delegation of powers, S 30 

Descendant», appointmcnt to descendants under pow¬ 
er to appoint childrcn, J 24, p. 417 
Descent of subject matter of >powor on falluro to ex¬ 
ecute, § 55 

Discharge of donee as trustee or exeeutor alfecting 
right to exerciSG power, § 35 
Discretiouary power, §8 0, 33, n. 83 

OomiHilllng or coutrolling execution by court, 8 
34 

Delegation of authority to oxe<Jute, 8 30 
Iflxercise by surviving don(?e, 8 35 
Extinguishmcnt by donco, 8 
Ratihcation of sale under, 8 30 
Supervision of execution by court, 8 42 
Time for execution, § 37 
Discretion of donee, 

Duty to exocnite aflfected by, § 33 
Exerciso of power, 8 24, p. 414 
Excrcise of power of sale, 8 25, p, 421 
General power of appointmont, 8 24, p, 415, n. 85 
Dlsposition, 

Nature and extent of power of (liHj(K)Hltlon, 8 
24, p. 414 

Power of dlsposition, 

Oonditions attached to execution of power, 8 
41 

Oreditors of donee or granto(s rights of, 8 32, 
n. (53 

Power to dlspose, 

Oonditions attached to execution of power, 
8 41 

Execution of iwwer by will, 8 3D, n. 92 
General bequost or devise as showing intent 
to exercise power, 8 40, pp. 445-451 
Intercst and tltle of donee, 8 31 
Termlnatiou of power of dlsposition on death of 
donee, § IS, n. 27 


Dispositions or provlsions, 

Inconsistent with power, § 10 
Invalidity or failure of other dispositions or pro- 
vislons, § 11 

Duration, S§ 16-19, pp. 409^12 
Duty to execute, § 33 

Easement, power to sell including power to grant 
easement, § 25, p. 422 
Equitable rolief against invalidity, § 11 
E<juity, aiding or correcting defective execution, 8 48 
Estate, 

Donee, exercise of power of appointmcnt in fa-. 

vor of, § 24, p. 415 
Donces or grantees, 8 31 

Person in whose favor power is exercised, 8 49 
Vosting in donee on failure to execute power, § 66 
Purchascr at sale under power, 8 61 
I^ower as constituting, § 1 

Estatea crcated by exercise of power of appointmcnt, 
§ 50 

Estate» includod in power of 
Api)Olntmont, § 24, p. 415 

Sale or oxchange, 8 25, pp. 421, 422 
Estates or intc^reats to be conveyed under power of 
sale or oxchange, 8 25, p. 422 
lOstates to be appoiuted, § 24, pp, 418-420 
Estoj^pel to (luostiou valldlty of illusory appointmcnt, 
8 4r>, n. 39 
EvIdencQ, 

Burden of proof, ante 

Praud In execution of power, § 46 

ProHumptlons, post 

Evid(‘noo of eoinpllancG with conditions attached to, 
Execution, 8 41 
l^owcr, § 41 

Evidenco of intention to execute .powers, 8 40, pp, 451^ 
452 

Excohh of power, execnitlon in cxccss of, § 47 
Ex(duinge, 

Power of, 8 25, pp. 421-424 

Sclling under power of cxchanging, 8 25, 

423 

Power to exchaxigc under power of sgle, § 25, pp^ 
422, 423 

Excluslvc power defined, § 24, p. 418 
ExcIuhIvc spccial power, § 0, n. 46 
Execution, §§ 33-65, pp. 430-4(56 
Oompclling execution, 8 34 
Exccutors, 

Discharge of donee as exeeutor affccting right 
to exercise power, § 35 

Bight to exercise power affected by renunciation 
or roslgnation by exeeutor, § 35 
Exeentors and admiulatrators, exercise of power by 
donee’s exeeutor or administrator, § 35. 
IQxhaustion of power, §8 16, 43 
Existence of power affectlng other rights snfl inter.» 
ests in property, 8 30 

Express power, special power as slgnifying,.! 6, n. 46 

Extent of power granted, 88 23-29, pp. 414-42Q 

Extinguishable powers, i 19 

Extinguishmcnt by donee, § 19 

Eailure of other dispositions or proviaions, 8 H 

Failure to , execute, § '65 

Family, power to appoint to family, i 24, p. 41? 

Feo simple, 

Appointment of fee estate, § 24, p> 419 
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Fee simple—Oontinued, 

Oonveyance of fee simple under power of sale or 
exchange, § 25, p. 422 
Donee*s or grantee’s interest, § 31 
General power of appointment, rigM of donee of 
power to vest fee simple title as attribute 
of, § 6, n. 45 

Merger of power and fee as terminating power, § 
18 

Fee simple owner, grant of power to person baving, 
§5 

Fraud, grounds for restrainlng execution, § 34 
Fraud in execution of power, § 45 
Fraud in exefcise of power of sale, § 51 
Future, validity of power not exercisable witb cer- 
tainty In future, § 11 

General benefieial power, release or extinguishment by 
donee, § 19 

General devise as evidence of intent to exercise pow¬ 
er, 8 40, pp. 445-461 
General power, 

Oonstruction of Instrument as conferring, § 24, 
pp. 414, 415 
Defined, § 6 

Effective appointment, § 55 
Execution by creating new and furtber power of 
appointment, § 36 

Persons to wbom appointment may be made un¬ 
der general powers, | 24, pp. 416, 41,6 

Gift, 

Appointment under testamentary power as, § 31, 
n. 49 

Execution of power by, § 39, p. 437 
Power to lease including power to make gift, § 
27 

Grandcbildren, appointment to grandcbildren under 
power autborizing appointment to cbildren, § 24, 
p. 417 

Grant by donee baving estate or interest as exercise 
of power, § 40, pp. 444, 445 
Grant of power, provislon granting, § 10 
Greater powers as including lesser powers, 8 23 
Gross, 

Powers in gross, 

Eeflned, § 7 

Infantas right to exercise, § 36 
Married woman, exercise of power by, § 35 
Release or extinguishment of power in gross by 
donee, § 19 

Guardian of insane person, eierdse of power by, § 
35 

Heirs of donee, exercise of -power by, | 35 
Hotchpot, bringing property into hotcbpot where pow¬ 
er partially executed, § 65 
Husband, appointment to husband under power to 
appoint surviving issue, § 24, p. 417, n. 9 
Husband and wlf ^ 

Concurrence of husband in execution of power by 
‘ wife, 8 35 

Execution of power by surviving' tenant by en- 
tirety, 8 35, n. 14 

Exercise of power by tenants by entirety, 8 35, n. 

4 ■ * 

jQinder of spquse and consent to execution of 
power,>8 41 

JOinder of spouse in instrument executing power, 

t39 


Hypothecation, power to sell including power to hy- 
pothecate, 8 25, p. 424 

Identity of property forming subject matter of power 
§9 

lUusory appointment, § 45 
Imperative powers, §§ 6, 34, n. 83 

OompelUng execution by court, 8 34 
Release or extinguishment by donee, § 19, n. 29 
Implied grant or reservation of powers, 8 19 
Impossibility of execution as terminating power, 8 16 
Improve, power to improve, 8 29 
Infants, 

Execution of power by, § 35 
Power of sale as binding on infant grantee, 8 51 
Powers granted to, 8 6 
Insane persons, 

Execution of power by, 8 35 
Powers granted to, 8 5 

Suspension of power during continuance of in- 
sanity, § 16 

Instruments creating powers, 8 9 
Instrument inoperative except as execution of power, 
8 40, pp. 443, 444 

Instrument of execution, 8 39, pp. 436-439 

Intent, duration of power, 8 16 

Intent to create power, § 10 

Intent to execute, § 40, pp. 439-462 

Intention of donee in executing power, 8 39, pp. 438, 

439; § 40, pp. 439-452 

Intention of donor as to consent of third person to 
execution of power, 8 41 

Intention of donor or of grantor, construction in ac- 
cordance with, § 22 

Intention to exercise power, what law govems, § 44, 
n. 94 
Interest, 

Oreated by exercise of power of appointment, § 50 
Donee or grantee, §§ 31, 32 
Included in power of appointment, 8 24, p. 415 
Included in power of sale or exchange, § 26, pp. 

421, 422 
In property, 

Affected by existence of power, | 30 
Power granted to person without interest, § 5 
Person in whose favor power is exercised, 8 49 
Purchaser at sale under power of sale, 8 61 
Interests to be appointed, 8 24, pp. 418-420 
Interests to be conveyed under po-wer or sale or ex¬ 
change, i 25, p. 422 

Invalidity of other dispositions or provlsions, § 11 
Invest, power to invest, 8 29 

Joinder of spouse in instrument executing power, § 
39, p. 438 

Joint or several authority to, 

Execute power, time of execution by survivors, § 
37 

Exercise power, 8 35 
Keep, 

Power to keep, interest and title of donee, 8 31 
Termination of power to ke^ on death of donee, 
§ 18. n. 27 

Kindred, appointment to, 8 24, p. 417 
Knowledge of power as showing intention to exercise 
power, 8 40, p. 450 
Lease, 

Power to lease, 8 27 

Title of husband of grantee, 8 31, n. 61 


1268 



INDEX TO POWERS 


Lease—Continucd, 

Power to aell inclndlns p6wcr to lease, § 26, p. 424 
Tjogality under common law and statute, § 1 
Lfiberal er striet construetion, § 22 
Life estate, 

Appendant or ap-purtenant powcrs, power to grant 
leasos, otc., as constituting, § 7 
Creditors of donee or grantee, riglits of creditors 
under grant of life estate with power of dis- 
posltion, § 32, n. 03 

Bxtinguishment of life tenant^s power to convey, 
§ 1J>, n. 39 

Fraud In exercise of power of sale by Ufe tenant, 
§ 61 

Interest of donee of power of appointment glven 
life estate, § 31, n. 60 

Joinder of remalndorman in instrument exeeuting 
power, § 39, p. 439 

Powcu' of disposal as not Inconsistent with, § 5, 
n. 40 

Power of dlsposition in instrument creating life 
estate, § 24, «p. 414 

Power of sale of romalnder and life estates as 
distinet, § 30, n. 43 
Power to lease Ufe estates, § 27 
Kosorvation of power by grantor retainlng Ufe 
interest, § 5 

Time of exeeuting power subjeet to Ufe estate, 
§ 37 

Limitation on powers, § 22 

Limited estates, appointment of, $ 24, p. 419 

Limited power, $ 6 

Death of appointee before appointing Instrument 
beeomes operative, § 48 
Fraud in executlon, § 46 

Persons to whom appointment may be mado, } 
24, pp. 416, 417 

Release or agreement not to exeeute as fraud, § 
46 

Will disposing of ali property or maklng gen¬ 
era! devises or boauests as cxercise of pow¬ 
er, § 40, p. 448 

Manage, power to maiiage, § 29 
Marriage revoklng cxercise of power, 8 64 
Married woman, powers granted to, § 6 
Married women, executlon of i)ower by, § 36 
Merger by wlll of property owned by donee and ap- 
polntive property, § 50, n. 64 
Merger of estate as tefminating power, § 18 
Mineral lease, power to lease includlng power to 
make, g 27 

Mode of executlon, g 38 
Modification, § 14 
Mortgages, 

Power of sale, 

As constituting appendant or appurtenant 
power, § 7 

Authori 2 sing mortgage, g 25, pp. 423, 424 
Power to appoint exercised by mortgage, § 24, 
<p. 420 

Power to mortgage, § 26 
Interest of donee, g 31 

Municipal corporatlons, appointment to, g 24, pt. 416 
Naked power, 

Oonstruction, § 22 

Death of dohor or grantor as revocation, g 17 
Deflnltiohs, g 7 


Naked power—Continued, 

Bxtinguishment by donee, g 19 
Interest of donee, § 3i; n. 61 
Revocation, §§ 13, 17 
■Suspension, § 15 

Namos, executlon of power in name of donee, g 38 
Nature of power granted, §§ 23-29, pp. 414-426 
Noi)hows and nieces, power to appointment to or 
among, g 24, i>. 417 

Next of kin, appointment to, g 24^ p. 417 
Nonexclusive power, 

Authority to make advancements under, § 24, pp. 
420, 421 

Deflned, § 24, p. 418 
Illusory appointment, § 45 
Nonexclusive special <iK>wer, g 6, n. 46 
NonimiKsrative power, compelling or controlling exe- 
cution by court, g 34 

Notlce of extent of power hy subsequent purchasers 
of property sold or appointod under power, g 62 
OfRoera, exerclse of power by, § 35 
Operation and effect of executlon, gg 49-53, pp. 460- 
461 

Orphans* court, power to enforce appointment as 
to personal property in trust located in another 
state, § 44 
Ownershlp, 

Power as not form of, § 1 
Vom^T as not implying, § 31 
Parol ovidenco of Intention to exeeute powers, g 40, 
p. 452 

Parol saUi as mode of exeeuting power to sell, § 38 
Partlal exocutions of <powers, § 43 
Partlal invalldlty, g 12 
liixocutlon, 8 46 

Partltion, power to sell including power to partition, 
g 25, p. 424 

Pecunlary logacy as showing Intent to exercise pow¬ 
er, g 40, p. 447 
Perpetultles, 

Allocatlon of appolntive property whero powers 
exercised violate rule against, § 50 
Appointment vlolating rule, effect of, § 50 
Oorrecting executlon coniUcting with rule against 
perpetultles, g 48 

Valldity of appointment with respect to rule 
against perpetultles, § 43 
Personal power, persons who may exercise, g 86 
Persona! property as, 

Gk^neral power of appointment considesed as, 'g 
32, n. 68 

Suhject of powers, g 2 

Persons by whom instrument exercising power may 
be exeeuted, g 89, <p. 488 
Persons by whom power may be exeeuted, g 36 
Persons to whom appointment may be made, g 24, 
pp. 415-417 

Person to whom powers may be granted, 9 5 
Persons who may create powers, g 4 
Pledges, power to seU as Including power to pledge, 
g 25, p. 424 
Power, 

Class, poV^r of appointment to class, g 24, pp. 417, 
418 

Persons by whom power, may be exeeuted, g 36 
Power in trust, 

Duty to exeeute, g 83 
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Power in trust—Continued, 

Express trust not withln statute given effect as 
power in trust, § 10 

Power to sell distinguislied, § 1 
Precatory words, 

Affectlng person to whom appointment may be 
made, § 24, pp. 415, 416 
Suflacient to execute power, § 43, n. 70 

Presumption of intention, 

Execute power, S 40, p. 460 

Exercise power, § 40, pp. 439, 443, 444, n. 20 

Presumptions, 

Bona Me purcbaser under power of sale, § 51 
Consent of tbird person to execution of power, § 
41 

Legality of execution of power, § 45 

Property, power as constituting, § 1 
Property included in power of appointment, construc- 
tion as to, § 24, p. 416 

Property included in power of sale or exchange, § 25, 
pp. 421, 422 

Property which may be subject of powers, § 2 
Purcbase money, rigbt to purchase money on exercise 
of power of sale, § 51 

Purposes for wbicb powers may be created, § 3 
Qualified estates, appointment to, § 24, p. 419 
Question of law as to intention to exercise power, 
§ 40, p. 441 

Ratification of execution of power, § 36 
To sell by one donee, § 35 
Real property as subject of powers, § 2 
Reasonable time for execution of power, § 37 
Reconveyance as reviver of power, § 19 
Reference to power as sbowlng intent to execute, § 
40, pp. 442, 443 

Reference to subject matter or instrument creating 
power as sbowlng intent to execute power, § 40, 
p. 443 

Reinvestment, failure to invest affecting deed to land 
sold under power, § 52, il 79 
R^ease by donee, § 19 
Relief against invalidity, § 11 

Remainderman, joinder in execution of instrument 
exerdslng power, § 39, p, 439 
Remainderman’s rlgbts aflfected by exercise of power 
of sale, § 25, p. 422, n. 82 

Remainders, powers of disposition and appointment 
affecting estate of remaindermen, § 30 
Repeal of statute relating to power of appointment, 
§ 1, n. 22 

Repudiation of appointment, operation and effect, § 
50 

Repugnancy of power to anotber disposition or provi- 
sion, § 10 

Reservation by grantor of autbority to bimself, § 5 
Reservation of powers, 

Provisions of instrument reserving, § 10 
Rigbts of creditors of settlor of trust reserving 
power, § 32 

Termination on deatb of grantor, § 17, n. 20 
Residuary clause of will, 

AUocation of api)ointive property wbere power 
exercised by residuary clause, § 50 
Execution of power by, § 38, n. 72; § 40, p. 441, 
and p. 442, n. 50 

Exercise of power by, g 40, xk 442 


Residuary clause of wlU—Continued, 

Sbowing intention to execute powers, 5 40, pp. 
446-449. 

Resignation of donee as executor or trustee affecting 

rigbt to exercise power, § 35 
Restraining execution, § 34 
Restriction on powers, construction, g 22 
Reviver after extinguisbment, § 19 
Revocatlon, §§ 13, 14 

Definition of power of revocatlon, g 1, n. 2 

Nature and extent of power of revocatlon, | 24, 
p. 414 

Of execution, g 54 

Of renunciatlon and release of rigbt to appoint, | 
19 

Power of revocatlon dependent on conditions, g 24, 
p. 421 

Sale, 

Power of, g 25, pp- 421-424 

After-acquired property or interests Included 
in power, g 25, p. 422 
Autbority incidental to power, g 25, pp. 422- 
424 

Bona fide purcbaser acquiring property, 

At sale under power, g 53 
Under power of sale, g 62 
Bona fide purcbaser under power, g 51 
Condltion or contlngeiicy, -power dependent 
on, g 25, p. 421 

Conditions attacbed to power, g 41 
Creditors’ rigbts affected by sale, § 53 
Easement, power to sell including power to 
grant easement, g 25, p. 422 
Blection of beneficiaries to take property in 
lieu of proceeds, § 25, p. 423 
Estates included in power of sale, g 25, pp. 
421, 422 

Estates to be conveyed, g 25, p. 422 
Evidence of compliance with conditions at¬ 
tacbed to power, g 41 

Excbange, power to excbange under power of 
sale, g 25, pp. 422, 423 
Execution of power, gg 36, 38 
Operation and effect, gg 61-53 
Fraud in execution of power, g 45 
Fraud in exercise of power, g 51 
Gift, power to sell exercised by making gift, 
g 25, p. 423 

Hypotbecation, power to sell autborizing. 

bypotbecatlon, g 26, p. 424 
Interests included in power of sale, g 25, pp. 
421, 422 

Mortgage autborized by power of sale, g 25, 
pp. 423, 424 

Pledge, power to sell autborizing pledge, g 
25, p. 424 

Property included witbin power, g 25, pp. 
421, 422 

Purcbase money, g 51 

Ratification of sale under discretionary pow¬ 
er, g 36 

Revocatlon, g 14 

‘ Successive purcbaser from donee, rigbts of„ 
g 51 

Title and interest of donee;, g 31 
Purpose of sale, g 26, p. 421 
Transfer witbout sale, g 25, p. 423 
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Sale—^Oontinued, j 

Power of—Oontinued, 

Wills, exercise of jpower of sale by will, § 
25, p. 423 

Sale, 

Power to appoint incliiding power to sell and 
divide proceedH, § 24, p. 420 
Power to loaso includinpf aiithority to sell, § 27 
Power to manage as not authorizing sale, $ 29 
Oonditional sale, power to sell including pow- 
or to mako conditional sale, § 25, p. 424 
Execution of power, 

By One donce, § 35 

To soli wbile living by wlll, § 39, p. 437 
Lease, power to sell including power to lease, 

§ 25, p. 424 

Parol sale as mode of exocutlng power, § 
38 

Partitlon, power to sell Including power to 
partition, § 25, p. 424 

BatilU-ation of exceution of power by one 
doneo, § 35 

Terms of sale, § 25, p. 424 
Sale under power of exebange, § 25, p. 423 
Seal, 

Oreatlon of 'power by unsoabid instrunKMit, 8 0 
Instrument excciiting pow(jr, 8 30, p. 438 
Security, revocation of power giv<‘n as KO(nirIty, 8 13 
Special iwwer, 

Oonstructlon of instrument as conforrhig, § 24, 
pp. 414, 415 

Coupled with trust, extingulshiuent l)y doneo, 8 19, 
m 30 

Deflned, 8 0 

Designation of classes of persons in whose favor 
power raay be exercised, 8 19, n. 87 
Bxeeution by. creating new and fnrtluir power 
of appolntmcnt, 8 »'19 

Kxeemtion of i)OWOr, § 40, p. 442, n, 50, p. 451, n. 20 
Ooncral power not cut down to sptjclal power, § 
22 

Ineffoctive appointment, § 55, n, 4 
Intent to exeeute, 8 40, p. 442, n. 50 
Inteution to exeeute power, 8 40, p. 451, n. 20 
Persons to whom appointment may 1)0 made, 8 
24, pp. 415, 417 

Time for exeeution by survlving donee, § 37 
Wlll disposing of ali property or niaklng genera) 
devlses or bequests as exorcise of power, J 
40, p. 448 

Special power In trust, rolease or extlngulslimont by 
donce, 8 19 

Specific performance of contract to exeeute power, § 
34 

Spendthrlft provlsions as not conferring special pow¬ 
er of appointment, 8 24, p. 416 
Statute, 

Legallty under statuto, § 1 
Will disposing of ali property or containing gon- 
eral deviso or bequest as exereise of power, § 
40, pp. 448-451 

Subscribing witnesses to instrument exeeuting power, 
8 30, p. 438 

Subsequent purchasers of property sold or apxwinted 
under power, 8 52 
Successive exeeutions of powers, 8 43 
Successive purcbaser from donee, § 51 


Suflaciency of exeeution of power, §§ 43-47, pp. 464- 
459 

Supervision of exeeution of power by court, 8 42 
Support, power to sell condltioned on necessity for 
support, 8 25, p. 421 
Survlving donec, 

Exeeution of power by, § 36 
Time for exeeution of power by, 8 37 
Suspension, § 15 

Snspension of power during insanity of donee, § 35 
Tenants by entiroty, 

Exeeution of power by survivor, § 35, n. 14 
Exorcise of power by, § 35, n. 4 
Tenants in common, distribution of subject matter 
tbrougb beneflciaries as tenants in common, 8 55, 
n. 99 

Terminatlon, §8 10-19, pp. 400-412 

Time of exeeution, § 37 

Titio, donoe’s or grantce’s title, 8 31 

Title of appoint(^o, or boneficiary, § 60 

Titio of appointec or purchaser at sale undor power, 

§ 53 

Title of purchaser at sale under power, 8 51 
Trust d(K)dH, extlnguishment of i)f>wer by joinder in 
trust doed, § 19, n. 39 
Trust distinguisbed, § 1 
Trusts, 

Appointmonts in trust, 8 24, pp. 419, 420 
Oo-oxistoiice of pow('r and trust, 8 1 
Oo-oxistonce of power of appointment and trust, 
<8 10 

Orodltors of donce, rights against trust fuud, 8 
32, n. 69 

Orodltors of settlor rosnrvlng power of appoint- 
mout, rigbts of, 8 32 

Dis(diargo of cloueo as trustoo affectlng rlght to 
execut<5 i)ower, § 35 

l)ouce’s Interest in property under power of ap- 
pointmont under tnist, § 31 
General power of appolutmont couplcd witb, 8 9, 
n. 62 

Instrument exeeuting power fllled witb trustees, 8 
39, p. 4118 

Modo of exeeution of power coivplod witb trust, 
8 38 

Bowor in trust, 

Arising from creation of trust for purpose 
othor tban provided for in statute, J 8, 
n. 28 

Deflned, § 6 

Distinguisbed from trust, § 9 
Exeeution by oquity on failure of donee to 
exeeute, 8 55 

Extlnguishment by donee, 8 10, n. 30, 31 
Imperative powers, 8 9 
Ilelease or extlnguishment by donce, 8 10 
Power of appointment, 

Oouplod witb trust, § 6 
Created by trust Instrument, 8 10, n. 85 
Kenunclatlon or reslgnation by trustee affectlng 
rigbt to exeeute power, § 35 
Special power coupled witb trusts as subject of 
equlty Jurisdiction, § 6, n. 56 
Terminatlon of power given to trustee, 8 16 
Wbat law governs, 

Trusts created by exereise of power, 8 44, u 
04 
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Tnists—Oontinuea, 

What law governs—Oontiimed, 

Validity and sufflclency of execution of power 
with respect to trust property, § 44 
Unlawful act, validity of power to do unlawful act, 
§ ^ 

Validity, §§ 11. 12 

Validity of execution of power, §§ 4S--47, pp. 464r-i59 
Volunteers, riglits of creditors of donee where power 
of appointment exercised in favor of volunteers. 
§ 32 

What law governs, 

Oonstruction, § 21 

• Validity and suflSiciency of appointment, § 44 
WlUs, 

AUocation of appointive property wliere power 
exercised by donee’s will, § 60 
Appointment as not a devise or bequest, $ 31, n. 
49 

Oreating powers. § 9 

Oreditors of testator exerdsing power of appoint¬ 
ment, rigbts of, § 32 

Deatb of doxiee of power given by will before 
deatb of testator, § 17 
Distinguisbed, § 1 

Bxecution of power by, § 40, pp. 439-452 

Wm, § 39, pp. 437-439; §§ 4^-47, pp. 454-469 
Made prior to ereation of power, § 37 
General devise as execution of power of appoint¬ 
ment, § 40, p. 444 

•General devise as evidence of intent to exerdse 
power, § 40, pp. 445-451 
Grantlng or reserving powers, § 10 
Intention of testator not to exercise power, $ 40, 
pp. 449-451 


Wills—Continued,. 

Power of appointment by will, revocation of, | 
19, n: 34 

Power of sale exercised by will, § 25, p. 423 
Power to appoint by will as general or special, | 
24, p. 414, n. 78 

Power to mortgage conferring i)ower to convey 
by will, § 26, n. 22 
Kesiduary clause, 

AUocation of property wbere power exer¬ 
cised by residuary clause, § 60 

Execution of power by, ■§§ 38, n. 72; § 40, p. 441 
Execution of special power by residuary 
clause, § 40, p. 442, n. 50 
Exercise of power by residuary clause!, § 40, 
p. 442 

Showing intentiop not to exercise power, 5 40, 
pp. 450, 451 

Sbowing intention to execute, § 40, p. 447, 
n. 81, pp. 448, 449 
Power, § 40, p. 446, n. 76 

Revocation of power by codicil, § 14 
Revocation of power coupled with interest by will, 
§ 13, n. 4 

Revocation of will as revoklng appointment, § 54 
By wiU, § 54 

Time of execution of power exercised by will, § 
37 

What law governs validity of will executing pow¬ 
er, § 44, n. 94 

Writing, power required to be executed by instrument 
in writing, § 39, p. 437 

Years, power of disposition coupled with estate for 
years, § S, n. 40 



INDEX TO 

PRINCIPAL AND SURETY 


Abandonment, 

Bullding contracts, dischargo of suroty by, § 120, 
p. 013 

Indemnity of suroty, § 307, p. 700 
Leased premises as toriuiuatiug surety’» liability 
for rent, § 131 

Original buildlng contract by changes, dlschargo 
of surety by, § 120, p. 011, n. 33 
Suit against priucipal as disobarging surety, 

8 232 

Acceleratiou of maturity as disebarging surety, § 127, 
p. 619 
Acceptance, 

Bond or obllgatlou by creditor or obllgoe, §8 57-50 
Ohange of relatlonship of prlnclpal and surety 
by creditor, 8 45 

Defective perforniance as not dlscharging surety, 

§ 337 

Indemnity agreement, 8 315, p. 774 
Kevocation of surotysblp beforo acceptance of 
obligation, 8 00 

Surety by creditor, 88 01, 32 j 

Suretyship relations by prlnclpal, 88 
Accomodation papor, 

Evidence to establish Jolnt UablUty of cosureties, 

8 380 

Presumption of cosuretyship relatlonsbip of ac> 
commodation endorser, 3 344 
Accommodation parties, 

Notlce by to creditor to procoed against prlnclpal, 
8210 

Rights of surety, 8 280 
Accounts and accountlng, 

Application by creditor to runplng aecount for 
whlcli surety is llable, § 144, p, 031 
Cosureties, parties, § 377 

Creditor of collatoral placed In his hands, § 200 
Creditor rccelvlng secti rlty to suroty, 3§ 108, 200 
Credltor’s or obllgee’s fallure to examine accounts 
dlscharging suroty, § 349 

Relmbursement of suroty paylng debt before ac- 
countlng by prlnclpal, 8 300, p. 771 
Suroty for security givou for protectlon, § 321 
Accord and satlsfactlon, 

Defense In aetion by suroty against prlnclpal for , 
relmbursement, § 325 

lilabllity of cosuroty as dlscharging other surety, 
§231 

Acknowledgment of suretyship contract, absence of 
acknowledgmcnt putting obligee on Inquiry as to, 
conditlons relatlng to slgning, 8 52, p, 542 
Acquiescence of surety as raising estoppel to set up | 
defects or objectlons, 8 88 I 

Actlons, 

Accountlng for securlties given to surety for pro- 
tection, 8 321 

Assumpsit for retum of securlties given to pro- 
tect surety, § 821 . 


Actlons—Contiiuiod, 

Brcacli of principars agreement wlth surety to 
piiy debt, 8 305 

Creditors, §8 245-283, pp. 090-738 
Aetion by surety against, 8 299 
Against prlnqipal, §§ 245-248 
Against surety or prlnclpal and surety, 
88 24D-281, pp. 700-738 
Kqnlty, generally, post 

Fallure to tuke charge of lltlgatlon by surety 
as defense In aetion for relmbursement, § 325 
Forelgn surety companles, § 309 
Indemnlficatlon of surety by prlnclpal, actlons 
for, 8 303; §8 323^335, pp. 786-803 
Principars aetion for surety to recover money 
paid by suroty on void judginont, § 205 
Keimbursemont, aetion by suroty against Prin¬ 
cipal for, §8 323^335, pp. 78(i-803 
Suroty company^s aetion for premiums, § 397 
Suroty’H aetion against, 

Creditor or obligee, 8 200 
Kstate of doceased prlnclpal, 8 333 
Principal, §8 323-,33r>, pp. 786-803 
Time of accrual of aetion, 8 301 
Acts of creditor or obligee dlscharging surety, §8 14S- 
160, pp. 635-047 

Acts of Principal dlscharging surety, 8 3.18 

Buildlng and constructlon contracts, 8 126, p. 614 
Acts re<iulslto to lix surety*s llablUty, 8 08 
Addltional security, contract of suretyship on con- 
dltion for addltional security, 8 52, p. 539 
Adjustmont of rights betwoen prlnclpal and surety 
in aetion against surety and prlnclpal, 8 287 
Admiulstrntors. Bxeeutors and administrators, gen- 
erally, post 

Admlralty, dlschargo of surety on bond given In 
admiralty proceodlng by changlng parties, 8 110 
Admlsslbillty of ovldence, 

Contributlon between cosureties, aetion for, 8 880 
Cro(lltor’s or obllgee’s aetion against surety, 8 271 
Surety's aetion against prlnclpal, 8 331, pp. 795, 
796 

AdmlBslons, 

Evldence against cosurety, 8 271 
Plea or answer In aetion by creditor against sure¬ 
ty, § 207, p. 718 

Surety’s contract of principales capaclty, § 1® 
Advances, 

Covered by suretyship contract, 8 105, n. 66 
Made contrary to terms of contract as dlscharg¬ 
ing prlnclpal, 8 135 
Affldavlt of defense, 

Oredltojr^s aetion against surety, 8 267, pp. 737-720 
Beimbursement of surety, a<Aion for, 8 330 
Surety’s aetion against prlnclpal, 8 330 
Afflxlng wordfl ‘‘surety’’ or “secui+ty” as raising pre 
sumption that person Is surety, 8 12 
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Agents, 

Alteration by agent of creditor as ground for dls- 
charging surety, § 124, p. 604 
Oonsent by agent of surety to acts and conduct 
of ci^editor or obllgee as affecting disdiarge 
of surety, § 158 

Delivery of suretysbip contracts by or to agent, 
§ 55 

Discbarge of agenfs surety. 

For failure to terminate employment after 
default or dishonest conduct, § 151 
On ground of cbange of duties, place of em¬ 
ployment or compensation, § 125 
Discbarge of surety for one of two agents by 
acts of other agents, § 148 
Bxtension agreement made by unautborized agent 
of creditor affecting rigbt of surety to dis- 
charge, § 180 

Foreign surety company, service of process, § 399 
Fraud or coneealment by agent of creditor or 
obligee, § 75 

Government agenfs laches as defense to action 
by government against surety, § 268 
Knowledge by agent of obligee of prior default 
of Principal, § 77, p. 562 
Notice, 

By surety to agent of creditor to proceed 
against principal, § 217 
To agent of, 

Oonditions relating to signing, § 52, p. 542 
Creditor or obligee of termination of con- 
tract by surety, § 131 

Payment of cash to agent of surety as constitut- 
ing delivery to surety, § 317 
Question for jury whetber person was agent, § 
274, p. 730 

Ratification of agreement to become surety en- 
tered into by unautborized agent, § 36 
Ratification of payment to unautborized agent as 
discbarging surety, § 139 

Reimbursement of surety by agent of principal, 
§ 340 

Signing suretysbip contract by agent, § 51 
Surety companies, §§ 394, 396 
Surety of agent as surety of principal, § 38 
Want of autbority of principars agent in execut- 
ing obligation affecting surety’s liability, § 24 
Agreements, 

By surety to deliver new bond, § 36 
To become surety, § 36 

Alien enemy, defense in action by creditor against 
surety, § 254 

Aliens, surety’s liability afifected by employment of 
ali ens by principal in violation of law, f 21 
Alteration of contract, 

Before execution or delivery, surety’s liability 
as affected, §§ 81, 82 

Discbarge on ground of, §§ 124-127, pp. 601-620 
Burden of proving alteration in action by 
creditor or obligee against surety, § 270 
Evidence of alteration in action by creditor 
or obligee against surety, § 272 
Instructions in action by creditor or obligee 
against surety, § 275 
Law or order of court, § 232 
Pleading in action by creditor against surety, 
§ 267, p. 720 


Alteration of contract—Continued, 

Discbarge on ground of—Continued, 

Question for jury in action by creditor or 
obligee against surety, § 274, pp. 730, 731 
Evidence of alteration, 

In action by creditor or obligee against sure¬ 
ty, § 271 

Under general denial of general issue in ac¬ 
tion by creditor or obligee against sure¬ 
ty, § 269 

Payment as discbarging surety, §§ 133-136, 
pp. 622-627 

Pleading in actions by creditor against surety, 
§ 266, p. 716 

Reimbursement of surety paying debt afifected by 
waiver of alteration by surety, § 309, p. 771 
Setting aside judgment in action by creditor or 
obligee against principal or surety on altered 
bond, § 277, p. 735 

Stranger as ground for discbarge of surety, § 130 
Alteration of security for debt as discbarging sure¬ 
ty, § 197 
Amendment, 

Dedaration, petition or complaint in action by 
creditor against surety, § 266, p. 717 
Indemnity contract, § 315 

Judgment in action by creditor or obligee against 
surety, § 277, p. 735 

Judicial proceeding as discbarging surety on 
judicial bond, § 119 

Qriginal contract by surety bonds, § 92, n. 48 
Plea, answer or afiSdavit of defense in action by 
creditor against principal and surety, § 267, 
p. 719 
Pleading, 

Action by surety to propose mortgage 
given to indemnify surety, § 330 
CJontribution between cosureties, action for, 
§ 378 

Discbarge of surety on judicial bonds, § 118 
Surety*s action against principal, § 330 
Amount of, 

Judgment in action by creditor or obligee against 
Principal and surety, § 277, p. 734 
Recovery,' 

Against surety, §« 112-115, pp. 591-^596 
In surety’s action for reimbursement, § 335, 
pp. 798-803 

Surety’s liability, limiting amount by contract, 
§ 35 

Answer, 

Oreditor’s action against surety, § 267, pp. 717-720 
Creditor’s or obligee’s action against principal 
and surety, review of rulings, § 280 
Antecedent acts and defaults, surety’s liability for, 
§ 108 

Appeal and error, creditores and obligee’s action 
against principal and surety, § 280 
Execution pending, § 278 

Appearance, creditores action against surety, § 265 
Application, 

By creditor of security, § 289 
Fraud and negligence, § 299 
By surety of payments of funds received from 
proceeds of coUateral securing debt; § 288, p. 
“ 747 

Of payment of debt secured, § 144, pp. 631-634 
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Application—Conti nnod, 

Of proceeds of aecurities for debt, right of surety 
as to application, § 290 

Of security for protoction of snroty, ,§8 320 

ApportioniiHint of secwritiea glven by priiicipal to 

iudcinnify sui-oty and for otlior pnriK)»c«. § 282 
Approval of bonda, oatoppel of surety to asaert non- 

approval, § 83 
Arbitration, 

Altoration of agrccmont discharglng surety, § 127, 
p. 019 

Ooudition pi-ecodcnt to action by cn^ditor agaiust 
aiiroty, § 2r)l 

Eartending timo of porforming co.ntract as dis- 
charging suiTty, § 102 
Arcliitccfs cortilicate, 

Oondition to rocovory againat snroty, 5 112, p. 
59 :) 

Payinonts withoxit certilicates as dlscharging surc- 
ty, S p. 024 

Prcduding action againat sufoty for inferior ma- 
torials, § 05 

Arrest, 

Paymont by auroty of priudpaVH (l(‘bt to avoid 
arreat aff<‘Ct.ing right of i-(4mb\irM<nuent, 
S ;m, p. 709 

Principal, (‘re(litor’s fallurc to coinply with surc- 
ty’s r(‘(iU(*Mt to arrost priu<*Ipal as not dis- 
chargUig surety, 8 214, p. (i77 
Assent to suretyship contracts, § 27 


Assignmcnts, 

Accounting by asslguce of creditor or obllgce 
recelving securities> 8 291 
Building contract, assIgneo’s rights to suo surety, 
8 264 

Olalms against f^uroty asslgnod to prlnclpal, 
§ 302 

Oompletlon bond, asslgnoc’8 right to recover froni 
surety of contractor oxcuHcd from porfonu- 
ance, § 132 

Oonfessed judgmont against Principal in favor of 
surety to creditor, § 304 
Contract or proceeds as ground for dlscharging 
surety, 8 121 

Oontribution between cosui-eties, assignniont, of 
right, 8 352, n. 88 

Creditores rights as against asslgnoo of security 
given by priucipal to sectire surety, 8 285 
Debts due prlnclpal from surety, assignmont to 
creditor by prlnclpal, 8 302 
Defenses in suit for reimbursement by assignee 
of surety, 8 325 

Discharge of surety by asslgnment of prlnclpal 
contract, § 235 

Bquitable mortgage securing debt of third person, 
assignee surety, 8 41 
Judgment against, 

Cosurcty to cosurcty, enforccment against 
other coflurety, 8 277, p. 734 
Surety and principal, payment of debt by 
surety opemting as assignment of, 8 312 
Judgment as not prevonting suroty’s action for 
reimbursement or indemnification, 8 323 
Principal, assignment to as dlscharging surety, 
§ 110 

Priority of surety as assignee of contract over 
another assignee of contractot, §'340 


Assignments—Continued, 

Right of action to enforce obligatlon of surety, 

8 264 

Security to creditor by surety holding property 
as indemnity, 8 282 

Security to .surety for protection, rights as 
against third person, § 318 
Set-ofP of principales daim assignod to surety in 
action by creditor against surety, 8 200 
Surety of contractor, taking subj<?ct to claims of 
oontractoi-es assignee, 8 90, n. 21 
Surety’s right. 

As to application of securities as passing to 
assignor of prindpal contract, § 200 
To assign security, § 304 

Association, sureties for one person is not for as- 
sociations of soveral persons, 8 91 

Assumpsit, 

Oontribution between cosureties, 8 372 
Oroditor against surety, 8 250 
Prindpal against surety to recover money in ex- 
cess of amount needod to complete work, 

8 321 

Surety for rcimbnrsoniont or indemnification, 

§ 323 

Assumption of, 

In(l<‘bte(lnoss, Involuntary suretyship arising from, 

8 40 

Prlu('iptil debt by surety, contribution between 
cosureties alfectod by, 8 353 

Attachmeut, 

Abandonment of attachmont of property in stilt 
agaiust one surety as barring suit against 
cosurcty, 8 202 

Oroditor requirod to proceed against principal, 
duty to resort to attachment, § 221 . 

' Discharge.of surety by release of attachniont 
iigainst prlncipara property, 8 202 
Indemnity of surety, attachment to enforce, 8 338 
Prin(*ipars property, 

Payment dlscharging surety, 8 139 
Surety before or aftor payment of debt, 8 338 
Priority of surety roceiving security for protec¬ 
tion as against nttacihlng creditor, 8 318 
Suroty’s right to compel creditor or obllgee to 
attoch priucipars property before proceedlng 
against surety, 8 2«8, p. 747 

Attomey’B fces, 

Action by creditor or obllgee against surety, 8 281 
Concursus proceodlng brought by surety at ex¬ 
penso of ci*cditors, 8 299 

Oontribution between cosureties, induding at- 
torney^s fee in determining amount forming 
basis for contribution, § 360, pp. 825, 826 
Credit allowed surety for counsel fees paid' on 
accounting for securities received for pi^o- 
tectlon, 8 321 

Creditor or obllgee, surety»s liabillty for, 8 115 
Indemnity agreement providing for payment to 
surety, § 315. p. 777, n. 21 
Reimbursement, 

By third person of surety for fee, § 340 
Of surety for attorney^s foes, § 336, pp. 801- 
803 

Principal, action for, § 815, p. 774 

AvaUabllity to surfety of d:efenses of principal, § 265 
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Bail, 

Implied contract for indemniflcatlon or reimburse- 
ment of bail, § 816 

Becovery from tbird person for wrongful acts 
injuring bail, § 342 

Bank oflacer’s bond, snrety*s liabllity on ultra vires 
transaction, S 22 
Bankruptcy, 

Burden of proving preferential payment In action 
by creditor against surety, § 270 
Oontrlbution between cosureties, failure to pre- 
sent daim as defeating rigbt, i§ 356 
Creditores rigbt of recourse to indenmity or se- 
curity of surety affected by discharge of 
surety in bankruptcy, § 284 
Discharge in bankruptcy as discbarging surety, 

§ 236 

Discharge of surety by failure to present daim, 

§ 211 

Measure of contribution affected by bankruptcy 
of cosurety, § 369, p. 823 

Preference created by extension agreement as 
not discbarging surety, § 185 
Preferential payment under bankruptcy law as 
not discbarging surety, § 139 
Surety^s interest in debt owed creditor to bank- 
rupt Principal, § 286 

Usury paid by principal, recovery by surety after 
bankruptcy of principal, •§ 298 
Bank^s failure to appropriate deposits of prinr*ipal 
to pay note as disdiarging surety, § 213, n, 59 
Belief of surety that others wUl sign, § 52, p. ^1 
Beneddal alterations of building contracts as dis- 
charging sureties, 5 126, p. 612 
Beneficial associations, 

Officers, surety’s liability for default occurring 
before execution of bond, § 108 
Trustees, ^ent and scope of liability of surety, 

§ 106 

Beneflts, surety obtaining benefits as estopped to as- 
sert defects or objection in contract for surety- 
sbip, § 83 
Bilis and notes, 

Accderatidn of maturity discbarging surety, § 127, 
p. 619 

Accommodation party, 

Discharge of accommodation party as surety, 
§122 

Notice to creditor to proceed against princi¬ 
pal, § 216 

Action by surety on notes given for protection of 
surety, § 318 

Additional security, taking as discbarging sure- 
. ty, § 154 

Agreement to become surety, § 36, n. 38 
Alteration as ground for discbarging surety, § 124, 
pp. 602, 603; § 127, pp. 617, 618 
jimount recoverable against surety, | 112, p. 591, 
n. 28 

Attachment by surety to whmn payee bis en- 
dorsed note, § 338 

Attorney’s fees paid by surely, reimbursement for, 

S S?5, p. 802 

mank note .s}gned by makser and surety, liability 
of surety on, § 23, n. 52 

pommon. law applicable to instrumenta under Ne- 
got^ble Instrument Daw, § 5 
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Bilis and notes—Oontinued, 

Oondition to signing mortgage note, § 52, p. 538 
• Oonsent of surety to, 

Diversion of instrument or proceeds affecting 
discharge, § 122 

Bxtension of time affecting discharge, § 191 
Oonsideration, 

Liability of sureties for debt not due as con- 
sideration for note, § 304 
Bunning from payee as supporting suretyship 
contract, § 67, n, 2 

Surety^s liability on note, § 66, n. 83 
Sui‘etyship contract executed after d^ivery of 
note, 5 67 

Contribution between, 

Cosureties affected by payment of principal 
obligation by commercial paper, § 366 
Surety paying note and payee, § 292 
Delivery, 

In violation of oondition of obtaining addi¬ 
tional sureties, § 52, p. 540 
Of note to creditor or obligee affecting sure- 
ty’s liability, § 65 

To surety on payment of note by principal 
debtor, § 286 

Description of maker as, “surety” affecting lia¬ 
bility, § 3,, n. 25 

Discharge of surety, §§ 116, 122; § 124, pp. 602, 
603; § 127, p. 619; § 155, p. 644, n. 6; 
S§ 163, 190 

Alterations, § 124, p. 608, n. 56; § 127, 

pp. 617-^19 

Ch4nge of obligee, § 234, n. 66 
Bailure to give notice of default, § 150, p. 637, 
n. 93 

Judgment against principal alone, § 242 

Operation of law, § 232 

Taking, 

Additional security, § 154 
Commercial paper extending time for 
payment, § 176 

Transfer of buslneiss and property of obligee, 
§ 235 ’ 

Discounting note at bank otber than one at 
which payable as discbarging surety, § 122 
Diversion of notes or proceeds as discbarging 
surety, § 122 

Bndorsement constituting siiretysbip, § 33, n. 21 
Brasure of names of otber signers affecting sure- 
ty»s UabiUty, § 82 

Bstablisbment of relationship of jpidncipal and 
surety, § 33 

BvWence in action against surety, § 272 
Extension of time of payment or performance dls- 
charging surety, §§ 163, 190 
Billing blanks, autbority of Principal to bll; £ 62 
Braud, 

Inducing surety to execute contract, § 76 
Obtaining suretyship contract, § 76 
Indemnification or reimbursement of surety, con¬ 
tract for, § 316, p. 774 

Indenmity of payee as surety, note given as, S 304 
Indorser, 

Notiqe by 'indorser to creditor to proceed 
‘against Principal, •§ 216 
Supplemental surety for prior party, § 387 
Surety, § 38 . , 
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Bilis and n<ites—Oontinned, 

Interest, alteration as to interest as dischar^ng 
surety, § 127, pp. G18, 619 
Jolnt makers as surety for otlier Joint makers, 
§2 

Law governing liability of sureties on note 
givon under Nogotiable Instrument Law, § 8, 
n. 42 

Merger of rights and liability as discharging sure¬ 
ty, $ 116 

Mortgage glven by joint indorscr to secure per- 
formance of agiwment, creditores rights as 
against mortgago, § 283 
Nature of surety’s liability, § 87 
Notice to surety of default, failure to give dis¬ 
charging surety, § IfiO, p. 637, n. 93 
Parol rcloaso of surety, § 227 
Parties in action against surety, § 264 
Partnors}ilj> note signod without authorlty, sure- 
ty’s liability on, § 24 

Payment, 

By commorclal paper as discharging surety, 
§ 130 

Of noto by surety, § 307, pp. 764 
Presxunptiou, 

Oosuretyship relations, § 344 
Person placing names on back of note as 
surety, 8 12 

Eecourse of creditor to notos glven by Principal 
as indemnity of surety, § 283 
Beimbursement of surety, 

Action for, 6 823 

Bvidence, 8 331, pp. 794rt797 
Glvlng non-negotlaWe secured by mortgago 
for payment . of prlnclpars debt, 8 309, 
p. 772 

Paying noto, § 307, p. 764, 

Over due note, 8 300, p. 709, n. 7 
Paying principars debt by note, 8 309, p. 772 

Belationshlp of priucipal and surety establlshod 
by, 8 33 

Beloase of Principal as discharging surety, 3 223, 
. n. 48; 8 224, n. 72 
Bcncwal notes, generally, post 
Beservation of Hght to extend time of payment 
affecting dlscharge of surety, 8 100 
Scope and extent of,. 

liability of co-mak4rs signlng as surety, | 02, 
n. 48 

Surety’s'Uability, 8 104 

Securlty for protectlon of surety, 8 817 
Application of, 8 310 

Set-ofC of prlnclpars claim in joint action by 
creditor against prlnclpal and surety, 8 260 
Statutes discharging surety on creditores failure 
to comply with surety*s notice to proceed 
against prlnclpal repealed by ne^otlable In¬ 
strument law, 8 214 ' 

Supplemental sureties, maker of note as, 8 
Sun*ender of all notes as conslderatlon for sure¬ 
ty ship contract, 8 69 

Taklng note of princlxml as extenslon of time 
discharging surety, 8 ITO ' 

Time Qf payment by surety affecting relmburse- 
ment or indemnity, 8 309, p. 767 


Paymcnt-4Dontlnued, • . 

Waiver of, 

Diverslon of Instruments or proceeds as af¬ 
fecting discharge of surety, 8 122 
Notice to surety of default of Principal, 8 160, 
p. 639, n. 26 

Want or failure of conslderatlon as defense of 
surety, 8 26, n. 63 

Blanks, 

Bonds or obligations, 88 61, 62 
Filling blanks, generally, post 

Bouding company as surety, § 2, n. 14 

Breach by prlnclpal of, 

Agreement with surety to pay debt, 8 305 
CJontraet, scopo and extent of surety’s liability, 
88 05-90, pp. 574-677 

Breacb of agreement by which surety was induced 
to entor flurotyship contract, action against cred¬ 
itor, 8 290 

Breach of contract to, 

Bcicomo surety, 8 30 

Procuro addltional surety, 8 62, p. 641 

BrokorH, 

Cosiireties for, 8 344 

Pledge of cuHtomer*s securities for own dehts as 
eonstituting customer a surety, 8 41 

Building and coustruction contracts, 

Accouuting of surety for securlty glven for pro¬ 
tectlon, § 821 

Action hy surety against obligee, 8 299 
Advances and loans made 6ontrary to contract 
JIS discharging surety, 8 136 
Alteration of contract as discharging surety, 8 126, 
pp. 610-617; 8 133, pp. 623-626 
Amount recoverable against shrety on breacdbi of 
contract, 8 112, pp. 591-602 
Application of payments to, 

Contractor, obligeo’s duty that payments are 
applied, 8 203 

Items for which surety is liable, 8144, p. 631, 
n. 18 

Asslgnee of completion bond, rocovery against 
surety of contractor excused from perform- 
ance, 8 132 ^ 

Assignmcnt by contractor of proceeds of publie 
Improvemont contract as discharging sure¬ 
ty, § 121 

Assumpsit against surety for money in excess over 
that nceded to complete contract, 8 321 ' 
Attornoy’s fees, relmbursement for fees pald by 
surety, 8 840 

Breach by contractor, liability of surety, § 96 
Ohange In contract as discharging surety, 8 126, 
pp. 610-317 

Completion of contract by surety on principales 
default, § 286 

Conslderatlon for ihdemnity agreement, 8 315, 
p. 776 

Construction as to surety's liability, f 100, pp. 680, 
681 ■ ' " . 

Defenses of prinqipsd avSilable to surety to, ac¬ 
tion by (ireditor, § 265, n. 28, 30 
Deposit in court of funds payable to contractor 
for protectlon of surety, § 817 


1277 



INDEX TO PRINCIPAL AND SURET7 


Building and constrnction contracts—Continned, 

Discharge of snrety, §§ 135,138,162,155, 168,171, 
235 

Alteration, modiflcation or change in contraet, 
§ 126, pp, 610-617 

Terms of payment, § 133,« pp. 623r-626 
Record of contraet, failnre to recotd as 
ground for discharge, § 116 
Taking over contraet by tblrd person, § 234, 
n. 65 

Termination of snrety’s liability govemed by 
contraet of suretysbip, § 117 
Eanitable lien of surety on funds derived from 
contraet, § 286 

Bxtension of time for payment or performance 
as disebarging snrety, §§ 168,171 
Llmitation of actions by obligee against snrety 
flxed by contraet, § 263 

Materialman*s clalm against surety, defenses 
against, § 339 

Modiflcation of contraet as disebarging surety, 
§ 126, pp. 610-617 

New contra<:rt:, -execution of as disebarging surety, 
§ 155 

Nonperformance of conditions by creditor or ob¬ 
ligee disebarging surety, § 152 
Notiee, failure to give by obligee as disebarging 
surety, § 152 

Parties in action by obligees against sureties, 
§ 264 
Payments, 

Alteration or cbange in payments as die- 
cbarging surety, § 133, pp. 622-626; § 136 
Surety to contractor, recovery back, § 293 
Performance of contraet, 

Disebarge of surety, § 138 
Surety on principal*s default, § 286 
Pleading estoppel of surety to set up limitations 
in action by creditor against surety, § 264, 
p. 715, n. 21 

Premature loans to contractor as disebarging 
surety, § 135 

Priority of surety as assignee of eontractor over 
otber as^gnees of contractor, § 340 
Security for protection of surety, § 317 
Reimbursement of surety by materialman, § 340 
Release of surety from liability to subcontractor, 
§ 227, n. 86 

Scope and extent of liability of surety, §§ 90, 
91; § 92, n. 48; § 96 

Tendet of performance as disebarging surety, 
§ 147, n. 60 

Transfer of business and property as ground for 
disebarging surety, fi 235 
Waiver of, 

Contraet provisions by creditors, fi 91, n. 28 
Oontractual period of Ibnitation in wbicb 
creditor may sue surety, § 263 
Building and loan association sbares, substitution as 
security releasing surety, § 206, n. 98 
Burden of proof, 

Accounting by surety for security given to pro- 
tect surety, § 321 

Oontribution between cosureties, action for, § 380 
Oreation and existekce of relationsbip, § 12 
Creditores or obligee’s action against surety, § 270 
. Payment, post 


Burden of proof—Continued, 

Reimbursement of surety, § 331, pp. 794, 795 
Suflaiciency of notiee by surety to creditor to pro- 
ceed against Principal, § 219 
Surety*s action against Principal, § 331, pp. 794, 
795 

Cancellation of suretysbip contraet for invalidity, fi 86 
Capacity of surety, § 80 

Question for jury, § 274, p. 729 
Capias ad satisfaciendum, 

Imprisonment of surety on as satlsfaction to cred¬ 
itor, § 309, p. 768 

Release of debtor beld under writ as disebarging 
surety, § 223 

Oasb bail, implied contraet for indemnification, § 316 
Oertifleate of deposit as security for protection of 
surety, § 317, n. 66 
Cbange in, 

Principales contraet or contraet of suretysbip as 
disebarging surety, §8 124r-127, pp. 601-620 
Relationsbip of principal and surety, §§ 42-45 

Cbarges on accounting by surety for securities re- 
ceived for protection, fi 321 
Cbarter as part of suretysbip contraet, § 100, p. 579 
Cbeck, payment of debt secured by cbeck as disebarg¬ 
ing surety, § 139 

Cbildren. Infants, generally, post 
Oircumstantial evidence of existence of relationsbip, 
§ 12 

Clalms to wbicb suretyes obligation extends, § 104 
Closing argument in action by creditor or obligee 
against surety, g 273 

OoUateral, person furnisbing coUateral as accommoda- 
tion as surety, § 41, n. 83 
CoUateral agreement between, 

Builder and contractor as disebarging surety, 

§ 126, p. 612 

Principal and creditor or obligee as disebarging 
surety, § 124, p. 602; § 127, p. 619 

CoUateral iUegal transaction, surety’s liability on, 
fi 21 

CoUateral security. Security, generaUy, post 
CoUateral sureties, effect of release of surety on, § 230 
Collection of securities for debt, §§ 289, 290 
Commencement of surety*s liabUlty, § 99 
Oommon law bonds, 

Reimbursement of surety paying common law 
bonds, § 309, p. 770 

Summary judgment against surety on judgment 
against principal, fi 277, p. 733 

Common surety, deflned, § 391 
Oompensated sureties, 

Alteration or modiflcation of instrument, dis- 
cbarge on ground of, fi 124, p. 608 
Building and construction contracts, $ 126, 

p. 612 

Application by court of payment of secured debt, 
fi 144, p. 633, n. 41 

Construction of contraet as to extent and, scope 
of surety’s liability, fi 100, pp. 577-581 
Disebarge by, 

Acts and conduct of obligee or creditor af- 
fected by prejudlce to surety, § 167 
Alteration of building contraet as ground for 
disebarge, fi 124, pp. 605-607; fi 126, 
p. 612 
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Oompensated siirctiofi —Oontiuucd, 

Discharge by—Coiitiuucd, 

Hxtension of time for payinent or porfom- 
ance, §§ 171,180 

Failiire to #?ive notlcc of (l('ranlt, § 150, p. 637 
Diflflolution of corporate surety as releasc of 
Ruroty, § 237 

Bquitable lieus of surety on funds derivod from 
contract coverod by boiid, § 286 
Bstoppel of surety to dony eapacity of obligoo to 
sue on bonds, $ 264 

Bxtension of time of payment or p<»rformau(*e 
discharging compensated surety doiw-nident on 
prejudice, $ ISO 

Implied contract for indomnillcation or roliul)ui*He- 
ment of compensated surety, § 316, n. 28 
Notice to surety of default, failuro to give dls- 
charging surety, § 150, p. (i38 
Prejudice to surety from ext<aisk)ii of time of per- 
foimance afToctiiig right. to discharge, g 180 
Proof of loss ariaing from failuro to glvt^ iiotic(i 
of default affectlng dlscharge, g 150, p. (.38 
Receivership of corporato suiety as discharge of 
surety, § 238 

Striet coiistruction as to, § 102 

Surety coinpaiiios, gcmerally, i)Ost 

Termination of liability, statutory riglit, § 131 

Oomponsation of principal, change in amount of com- 
pensatlon as discliarging surety, § 125; § 127, 

p. 618 

Oomplaint in action to cancel suvetyship contract 
for invalldlty, ig 86 

Oomplotion of contract by surety on prin(dpal’8 do- 
fault, § 2m 

Oompound intorost, agrecment to pay as consid(‘ration 
for oxtousion agreom('nt dlscharglng surc^ty, g 184 

OomiKmndiiig crlmo, surcty’« liabllity on prliiclpaVH 
obligation glven to <;omr)ound crlme, g 20 

Oompromisc and settlemeut, 

Contribution affected by compromise of origiual 
debt, amount of contribution, g 36i), p. 824 
Defenso in action by surety against Principal for. 
roimbursement, g 325 

Princiiml ontitlcd to benefit of compromise and 
settlomcnt made by surety witb creditor, 
g 335, p. 700 

Beimbursement of surety affectod by (rompi’omlse 
and settloment of prlncipars debt, g 300, 
pp. 700, 770 

Ooncealmont, 

Agent of creditor or obligee afCecting validlty 
of suretyshlp of contmet, g 75 . 

racts affectlng validity of suretyshlp contract, 
g 77, pp. 558-562 

Oonclusiveness of Judgment. Judgment, post 

Concursus procccdings by surety at expense of cred- 
itors, attorney*s fces in, g 200 

Oondemnation proccedings, surety discharged by sub- 
mitting damages to arbitrators instead of Jury, 

S 127, p. 619 

Oonditional exeeution, evldence, g 12 

Oonditions, 

Adding conditions not required by statute affcct- 
ing surety’s liability, § 37 

Breach by principal of conditions, liability of | 
surety, § 95 . i 


Oonditions—Continuod, 

Burden of proving, 

Oonditional exeeution and suretyship con¬ 
tract in action by creditor against surety, 
§ 270 

Perfomance of conditiou in action by cred¬ 
itor against surety, g 270 
Construction of, 

Oonditions in suretyship contract, g lOO, 
pp. 579, 580 

Surety contract resulting in condition, g 100, 
pp. 570, 580 

Contract regulatiiig right of contribution between 
cosuroties, § 357 

OrGditor’s right to enforce security given to sur(i- 
ty dependent upoii happening of condition, 
§ 284 

Delivery of bond or obligation, $ 50 
Dls(*harge of surety by nonporformance of con¬ 
ditions by creditor or obligee, § 152 
ICxo(!Ut.ion of suretyship contract on (^Dndition, 
burden of proof in action by creditor against 
«nroty, g 270 

Jjxtonsiou agrooment, discharge of surety de- 
pond(Mit on.porformance of conditions, g 186 
Offer to l)C(^omG surety, § 58 
raymcait of debt seciired coudltioiially as dis- 
charging surety, g 130 

P(‘rformance of conditions by creditor affectlng 
sure(y’K liability, g 06 

Pleadlng performance or nonix^rformance In ac¬ 
tion by creditor against surety, % 206, p. 716; 
g 267, p. TIT 

Itolease of stirety, g 220 

Roloase of surety on condition, ph^adlng per- 
formauce of condition In action I>y creditor 
against surety, g 267, p. 710 
SIgaing suretyship contracts, g 52, pp. 038-554 
8uw»ty’s liability in goneral, g 04 
Condition i)reci(idcnt, 

Contribution, action for, g 373 
liurdon of proof, g 380 
Pleadlng, § 378 
Orcdltor*s action against, 

Prlncflpal, § 245 
Surety, gg 251-253 
Testate of d(Ki(‘aHed surety, g 240 
Hxocutlon against suroties* prop<‘rty, g 270 
Indemnlllcation of surety, action for, g 328 
Pleadlng condition in action by creditor against 
surety, g 2(i6, p. 715 

Ileimbursement of surety, action for, g 328 
Surety’s action against principal for reimburse- 
memt or indemnlficatlon, g 328 
Oonduct of, 

BuUding contractor nocessitating altcration of 
contract as dlscharglng surety, § 126, p. 612 
Principal as dlscbarging surety, § 118 

Buildlng and construction contracts, g 126, 
p. 614 

Oonfession of Judgment, 

Action against principal as oonqlusiye in action 
against surety, g 261, p. 700 
Becourse of creditor against judgment confessed 
by Principal as ludemnlty to surety, g 283 
Beimbursement of surety paying, g 309, p. 770 
Security for protection of surety, § 317 
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Confession of Judgment—Continued, 

STirety*s riglit to enter judgment when debt is dne 
and before payment, § 304 

Oonflict of laws, §§ 0-^ 

Assignment to snrety for protection, § 317, n. 67 
Oreation of relationship, § 7 
Bxistence of relationship, § 7 
Extent of snrety^s liability, § 8 
Limitation of actions by creditor against snrety, 
§ 263 

Nature of snrety*s liability, § 8 
Notice by surety to creditor to proceed against 
Principal, § 214, p. 678 

Priority of assigmnent to surety for protection, 
§ 318, n. 88 

Oonsent, 

Alteration of Instrnihent, 

Burden of proving consent in action by cred¬ 
itor or obligee against surety, § 270 
Discharge of surety, 8 124, p. 607 ; 8 126, 
p. 613 

Creditor or obligee to, 

Acts of Principal affecting surety’s right to 
discharge, § 148 

Change of relationship of principal and sure¬ 
ty, § 45 

Discharge, termination and release of surety’s 
liability, post 

Erasure, evidence of obligee’s consent to, § 272 
Extension of time of performance or payment, 
Evidence in action by creditor against sure¬ 
ty, 8 271 

Question for jury in action by creditor or 
obligee against surety, 8 274, p. 730 
Intervention by principal in action by creditor 
against surety, 8 264 

Payment to builder without surety’s consent 
as discharging sui'ety, 8 133, p. 624 
Principal to use by surety of principales cLaim 
as set-off, 8 260 

Principal*s consent to surety to defend affecting 
right of reimbursement for attomey*s fees, 
8 335, pp. 802, 803 

Release of principal, burden of proving surety’s 
consent in action by creditor against surety, 
8 270 

Supplementa! surety, consent of prior signers 
to stipulate surety’s liability is supplemental, 
8 387 
Surety to, 

Changes in pians or specifications affecting 
right to discharge, 8 126, p. 614 
Continued employment after default, 8 151 
Diversion of negotiable ixistrument or pro- 
ceeds as affecting discharge, 8122 
Extension of time of payment or performance, 
8 191 

Question for jury, 8 270, p. 730 
Nonobservance of conditions, question for 
jury, 8 274, p. 730 

: Suretyi^ip relation by principal, §8 28-^30 

<3onsent judgment against surety, 8 277, p. 733 
Consideration, 

A«re«nent by creditor to proceed against Prin¬ 
cipal, 8 210 

Agreement to become surety, 8 36 


Consideration—Continued, 

Alteration of oontract, consideration to support 
surety*s consent to alteration, 8 124, p. 607 
Oontract betwoen cosureties limitlng or waiving 
right to contribution, 8 367 
Extension agreement dischaiging surety, §8 182- 
184 

Extension of time, 

Burden of proving consideration in action by 
creditor against surety, § 270 
Pleading consideration in action by creditor 
against surety, § 267, p. 719 
Pailure of consideration, generally, post 
Illegality of consideration of primary contract 
affecting validity of surety’s obligation, $ 20 
Indemnity agreement, 8 316, p. 775 

Cosurety sharing consideration for, 8 348 
New promlse by surety as waiving discharge 
arising from act of creditor or (^ligee, 8 160 
Pleading consideration in action by creditor 
against surety, § 266, p. 716 
Presumption of consideration from surety to 
third person paying obligation for surety, 
8 331 

R^ease of, 

Cosurety, 8 231 

Terminating liability for contribution, 
§358 

Principal without consideration as not dis¬ 
charging surety, § 223 
Surety, § 228; § 246, n. 62 

Security for protection of surety, consideration 
for glving, § 317 

Suretyship contract, 81 63-70, pp. 540-663 

Burden of proof in action by creditor against 
surety, § 270 

Contribution between cosureties affected by, 
8 353, n. 91 

Bstoppel to assert contract was given with¬ 
out consideration, 8 83 
Evidence of want of consideration, 8 12 
Executory consideration, § 87 
Extension of, 

Credit to principal, 8 68 
Time granted principal to perform or 
pay, 8 69 

Pailure of consideration, 8 70 

Estoppel to set up defense, 8 83 
Porbearance to principal, § 69 
Puture transaction, consideration arising 
out of future transaction, 8 67 
Independent consideration for siiretyshlp 
contract executed after principal con¬ 
tract, § 67 

Indirect consideration in general, 8 36 
Legality, § 66, n. 83 
Necessity, § 64 

New consideration for contract executed aft¬ 
er principal contract, § 67 
Partial failure of consideration, 8 70 
Pleading in action by creditor against sure¬ 
ty, 8 266, p. 716 

Presumptlons in action by surety against 
Principal, 8 331, p. 795 

Principal contract, consideration for prin¬ 
cipal contract supporting contract of 
suretyship, 8 67 
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Oonsideration—Continuod, 

Surotyship contract—Contlnned, 

SufTiciency in general, § f>5 
Time of making surol.yship contract, consid- 
eration affected by, § 07 
Want of consideration, 

Burden of proof in action by creditor 
ngainst suroty, § 270 

Evidcnce in action by creditor or obligee 
agalnst surety, § 272 

Pleading in action by creditor against 
surety, § 207, p. 717 
Want of consideration, 

Primary obligation affccting surcty*s liability, 
§25 

Surety^s right to set up defense avallable to 
Principal, § 255, n. % 

Consolidation of corporate obligee as discharging 
surety, § 234 
Construction, 

Assignment by principnl to surety as security, 
§ 317 
Oontracts, 

Determination wliethor contract is one of 
suretyship or another relation, § 10 
Principal to reimburse or indenmlfy suroty, 
§ 315, pp. 775-777 
Question of law, § 274, p. 728 
Scope and extent of surety*s liability, §§ 100- 
111, pp. 677-501 

Oontlnuance, further contlnuances as dlschargiiig 
surety on bond given for continuance, § 110 
Oontinulng suretyship, § 107 

Amount of surety’s liability, § 112, p. 591 
Contracta, 

Application of payment, agreement betweon siire- 
ty and creditor, § 144, p. 633 
Breach by princlpal of contract, liability of suro¬ 
ty. § 05 

Oontribution between cosurctlos, 

Founded on contract, § 352 
Llmiting or waiving right, § 357; § 360, 

p. 823 

Dischargo of surety by fallure to rccord, § 116 
Indemnification of surety, §§ 315, 310, pp. 774-770 
Parol contracts, generally post 
Parties to contracts, post 

Principal, estoppel of surety to asseit Invalldity, 
§83 

Reimbursement of surety paylng dobt, §§ 315, 316, 
pp. 774-779 

Sureties* interest in earlier contract betweon 
Principal and obligee, § 286 
Suretyship, 

Ohanges of pians and speclflcatlona author- 
Ized by contract as not dlscharglng suro¬ 
ty, § 126, pp. 614-016 

Oonfllct of laws, notice by surety to creditor 
to proceed agalnst princlpal, § 214, p. 678 
Declaratlon of petition in action by creditor 
against surety to require to set out 
contract, § 266, p. 715 
Beflned, § 1 

Discharge of surety for noncompliance with 
contract requiring suit against princlpal 
before suing surety, § 210 
Bstoppel or waiyer, § 83 
72 C. J.S.—31 


Oontracts—Continued, 

Suretyship—Continued, 

Porformance of condition as to signing, § 52, 
pp. 541, 542 

Pleading contract. in action by creditor 
against surety, § 260, pp. 714r-716 
Question for jury regarding matters rolating 
to, § 274, pp. 72i>, 730 

Rescission as ground for discharge of surety, 
§120 

Revocati on as ground for discharge of sure- 
ly, § 129 
SigJiaturcs, post 

Torniination of suretyship governed by pro- 
vision of contract, § 117 

Time for creditor to sue surety flxed by contract, 
§203 

Waivor of rlghts accruing as surety by contract- 
Ing as Principal, § 83 
Contrlbutlon, 

Oopartners, condition precedent in action for, 
pleading, § 378 

Oosurotioa. 

Al)soiice from Jurisdlction alTocting moasure 
of contrlbutlon, § 300, p. 823 
Actions for, §§ 372-385, r)P. 827-a35 
Agroement limiting liability, § 3<i0, p. 823 
Auiendinont of pleading in action for con- 
tribiition, § 378 

Apportioument of amount, § 360, pp. 823-^20 
AKSignm(mt of right, § .T)2, n. 88 
Asstimpslt to onforce, § 872 
Assximptioii of princlpal indobtedness by sure¬ 
ty affocting right, § 353 

Attorney*s feos, Ineludlng fees In amount 
formi ng basis for contribution, § 360, 
pp. 825, 826 

Bankriiptcy, § 350; § 369, p. 823 
Burden of proof in action for contrlbutlon, 
§380 

Cash payment of princlpal obligation affect- 
Ing right to contrlbutlon, § 305 
ComperiHated surety, § 353 
Oompromise of original debt affecting amount 
of contribution, § 360, p. 824 
Oompulsory payment of princlpal obligation 
affecting right, § 367 

Oonclusiveness of adjudlcation obtained by 
credltors agalnst cosureties, 8 370 
Condition procedent to action for contribu- 
tiou, § 378 

OonditionJil agreement liiplting right of con¬ 
tribution, § 357 
Consideration, 

Contract limiting or waiving right, 5 357 
Release by surety of cosurcty terminat- 
ing liability for oontribution, § 358 
Contract relating to, 

Action on, § 372 

Prohibiting or waiving right, § 357 
Right founded on, § 352 
Corporato offleers, parties in action by cor¬ 
porate oflBcers to enforce contributions, 
8 377 

Oost included in determlning amount form- 
ing basis for contribution, § 369, pp. 825, 
826 
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CJontiibutlon—Contimied, 

Cosureties—Continued, 

Credit, 

Allowed surety being eued for contribu- 
tion for payment made, § 369, p. 824 
Expenses in preserving security, § 269, 
p. 825 

Death of cosurety, § 355 
Loss of rigbt by, § 366 
Measure of contributlon affected by, 
§369 

Eecedenfs estate, failure to present claim 
a:gainst estate afifeeting rigbt to contribu- 
tion, § 358 

Dedaration, petition or complaint in action 
for contribution, § 378 

Deduction of payment, security and proceeds 
of security in determining amount form- 
ing basis of contribution, § 369, pp. 824, 
825 

Default of principal, rigbt of contribution 
affected by causing or participating in, 
§ 361 

Defenses in action for, §§ 374, 375 
Burden of proving, § 380 
Judgment in favor of surety against 
Principal, § 370 

Demand as condition precedent to action for 
contribution, § 373 
Different amounts, 

Measure of contributions between cosure¬ 
ties bound for, § 369, p. 824 
Rigbt to contribution affected by, § 353 
Discbarge of, 

Principal affecting rigbt, § 359 
Surety from liability as discharging ob- 
ligation to contribution to cosurety, 
§358 

Equitable nature of, 

Action for contribution, § 372 
Rigbt, § 352 

Errors, extent of liability, § 369, p. 823 
Evidence in, 

Action for, § 380 

Admissibility of evidence under 
pleadings, § 379 

Judgment obtained by creditor or 
obligee against surety, § 370 
Summary proceedings to enforce con¬ 
tribution, § 385 
Bxecution, 

Contribution against cosureties enforced 
by issuing, § 371 

Issuance as condition precedent to ac¬ 
tion for contribution, § 373, n. 40 
Extension of time for payment or perform- 
ance affecting obligation to contribute, 

§ 360 

Pindings in action for, § 381 
Porfeiture of rigbt, § 363 
Fraud, 

Between principal and surety as defense 
in action for contribution, § 374 
In obtaining suretysbip contract affect¬ 
ing liability for contribution, § 353 


Contribution—Continued, 

Cosureties—Continued, 

Funds of principal, -payment of debt with 
principal’s funds affecting rigbt to con¬ 
tribution, § 368 

General issue in action for contribution, evi¬ 
dence admissible under, § 379 
Heirs, action by surety paying joint judg¬ 
ment against cosurety’8 beirs, § 371 
Implied contract, § 352 

Limiting or waiving rigbt, § 367 
Indemnlty of surety, rigbt to contribution 
affected by giving, § 362 
Injunction against collection from surety of 
share of cosurety, § 372 
Insolvency of cosureties, 

Joinder of insolvent cosureties in action 
for contribution, S 377 
Judgment In action for contribution 
where some cosureties are Insolvent, 
§381 

Loss of rigbt by, § 356 
Measure of contribution, § 369, p. 823 
Insolvency of principal, 

Burden of proof in action for contribu¬ 
tion, § ^9 

Condition precedent to action for con¬ 
tribution, § 373 
Burden of proof, § 380 
Joinder of insolvent principal in action 
for contribution, § 377 
Pleading in action for contribution, § 378 
Remedy of one of sureties against prin¬ 
cipal baving daims against cosure¬ 
ties, § 372 

Summary judgment to enforce contribu¬ 
tion on sbowing of insolvency, § 384 
Instruction in action for, § 381 
Interest paid by surety included in deter¬ 
mining amount forming basis of contribu¬ 
tion, § 369, p. 825 

Issues, proof and variance in action for con¬ 
tribution, § 379 

Joinder of parties in action for, § 377 
Joint judgment, action against cosurety’s ac¬ 
tion by surety paying against cosurety’s 
beirs, § 370 

Judgment in action for, § 382 

Proceeding on judgment to enforce con¬ 
tribution, § 372 

Summary judgment, §§ 384, 385 
Jury trial in action for contribution, § 381 
Knowledge of eacb surety*s engagement af¬ 
fecting rigbt, § 363 
Lacbes in action for, § 376 
Limitation of, 

Actions for, § 376 
Rigbts, §§ 356-361, pp. 816-819 
Loss of, 

Rigbts, §§ 356-361, pp. 816-819 
Security or funds for protection of surety 
affecting rigbt, § 363 

Measure of contribution, § 369, pp. 823-826 
Medium of payment of principal obligation by 
surety affecting rigbt, § 365 
Merger of judgment as defense in action for 
contribution, § 374 
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:Joiitribution—Oontinned, 

Cosureties—Continucd, 

Misapplication of prSncipars fnnd by surety 
affectiug x*ight to coiitribntion, § 303 
Naturo of, 

RomcKlics for contribution, § 372 
Right, S 3(52 

New note as constitnting paymcnt entitling 
cosurety to contribution, § 3fi5 
Notice of payment of dobt as oonclition 
procedent to action for contribution, 

8 373 

Novatlon by part payment by surety as dis- 
charging cosurctlo»’ obligation to con¬ 
tribute, § 3f)8 
Orlgin of right, $ 352 

Original debt, proooedlng on orlginal dobt to 
enforce contribution, § 372 
Parol contract limiting or waiving right, 

§357 

Parties in action for, § 377 
Partners, 

►Signing partnership's bond, § 353, n. 3. 
Surotios In flrm nanie, § 300, p. 823 

Payment, 

Burdon of proof, § 380 
Dofonse in action for contribution, 5 374 
Bvidence and proof admissiblo under 
ploading in action for contriinitiou, 

§ 370 

Ploading in action for, § 378 
Presumptlon in action for, § 380 
Principal, § 308 

Deduction In dctormlnlng amouxit 
formlng basis of contribution, 

8 300, pp. 824, 825 

Surety as conditlon precodont to right to 
contribution, §§ 304-308, pp. 820-823 

Persons entltled and subject to contribution, 
«853-355; 8 360, p. 823 
Pleading in action for, 88 378, 379 
Presumption in action for, § 380 
Proceeding against prlnclpal as conditlon 
precedent to action for contribution, § 373 
Proceeds from securlty deducted in dotor- 
mining amount formlng basis of con¬ 
tribution, 8 860, pp. 824, 826 
Public policy as defense in action for, 8 374 
Questions of law and fact in action for, § 381 
Reimbursement, 

Befeatlng right, § 302 
Indemnitor of cosureties, liability of 
surety for, 8 353 

Surety contributing to co-surety by giv- 
ing note, 8 309, p. 772 

Release of, 

Cosurety, 88 231, 358 
Principal, 8 350 

Belinquishment of securlty for protection of 
surety afifecting right to contribution, 8 
303 

Request of cosureties for other surety to 
sign affecting right, 8 354 
ReATiew in action for, § 383 
Right to contribution, § 352 | 
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Contribution—Oontinuod, 

Cosureties—Continued, 

Satlsfactlon of more than proportionate 
share of principal obligation as conditlon 
to contribution, §§ 365-368, pp. 826-^23 
Securing payment of principal obligation as 
payment entitling cosurety to contribu¬ 
tion, 8 365 

Securlty for protection of surety, 

Deduction in determining amount form- 
ing basis of contribution, 8 360, pp. 
824, 825 

Right to contribution affected by receiv- 
Ing, § 302 

Separate Instruments, 

Liability for contribution on, 8 369, p. 823 
Measuro of contribution bctween cosure¬ 
ties, 8 309, p. 824 

Separate obligation of principal coyered by 
different bonds, 8 353 

Set-off and counterclaim in action for, § 375 
Statute of limitations, payment of principales 
debt barred by limitation affecting right 
to contribution, § 367 
Statutory provislons, § 353 

Conditions procedent to action, § 373 
Bxocutiou on judgincnt obtaincd by 
creditors, contrilmtion enforcod by 
IsHuanco of, § 371 

Summary proceodings for enforcoment of 
contribution by surety, §8 384, 385 
Stoclcholdcris liability, falluro to euforce as 
defense in action for contribution, § 374 
Substitute surety, contribution from prior 
surety when liability, was roleasod, 8 358 
Summary proccedings for, §§ 384, 385 
Payment or satisfaction of principal debt 
iis conditlon precedent, 8 364 
Supplemcntal surety, Jolnder in action to en- 
forco contribution, 8 377 
Time to sue for, § 376 
Trlal in action for contribution, 8 381 
Value of property taken in payment of debt 
as basis for contribution, 8 309, p. 824 
Voluntary payment of principal oUlgatlon 
affecting right to, 8 367 
Waiver of, 

Right, « 853-861, pp. 816-819 
Variance In action for contribution, § 379 
Wrongful act of cosurety causing default of 
Principal, measure of contribution affect¬ 
ed by, 8 369, p. 824 

Creditor and surety, 8 202 

Successive sureties in Judiclal proceedings, 8 890 

Supplement surety and surety, 8 388 

Surety and principal, 8 311 

Oonversion of securlty for protection of surety, 8 321 
Oo-obligors, princlpals, recovery by surety paying debt 
from one co-obllgor, 8 307, p. 765 
Oorporations, 

Oonsolidatlon of corporate obUgees as ground for 
discharglng surety, 8 234 

Oontributions, action by Corporation to enforce^ 8 
377 

Discharge of surety by transfer of property and 
business by corporate obligee, 8 236 
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Oorporations—Contiimed, 

Modlfication of eontract by Corporation as dis- 
charging surety, § lfi4, p. 604 
Oflacer’s knowledge of defanlt by employee af- 
fecting dlscharge of surety, § 151 
Snrety’s liabllity on nitra vires contractis, § 22 
Surety comi)anies, generally, post 
Oorrespondence creating eontract of snretysbip, § 33 
Costs, 

ciontribution of cosureties, cost included in deter- 
mining amount forming basis for contribu- 
tiOB, § 369, pp. 825, 826 

Creditor enforcing prlncipal’s liability, surety’s 
liability for, § 114 

Creditores or obligeees action against principal 
and surety, S 281 

Reimbursement by principal of costs incurred by 
surety, § 335, pp. 800-803 
Cosureties, 

Abandonment of attachment of property against 
one surety as barring action against cosure¬ 
ties, § 202 

Accounting between, parties, § 377. 

Accounting by principal against one surety for 
securities received for protection, withholding 
sum until co-sureties’ claim is adjudicated, § 
321 

Adding otber sureties as ground for disebarging 
surety, § 234 

Additional security for otber surety on ground of 
insolvency or deatb of cosurety, § 303 
Admission as binding pn cosurety, § 271 
Assigmnent to cosurety of :fudgment against bim, 
enforcement against otber surety, § 277, p. 
734 

Beneflts received by one surety from principal, 
participation of all sureties equally, § 348 
Brokers, § 344 

Conclusiveness of judgment obtained by creditor 
against cosurety, § 370 

Condition that another signed as co-surety, com- 
pliance with, § 52, pp. 641, 642 
Consebt of one sure^‘ to extension of time as 
not binding on cosurety, § 191 
Consideration for indemnity, sbaring of, § 348 
Contribution, ante 
Creditors, 

Recourse to security to creditor or obligee 
from cosurety, § 351 

Surety receiving securities from creditors as 
bolding securities for benefit of cosure¬ 
ties, § 349 
Deatb of cosurety, 

Contribution, §§ 366, 356 
Discharge df otbeT surety, § 240 
Defense of cosurety avallable to surety, § 266 
Definition, §§ 343, 344 

> Different Instruments, sureties bound for common 
Principal by different instruments as cosure¬ 
ties, § 345 
Disebarge, 

Cosurety by deatb of otber surety, § 240 
Extension of time for payment or perform- 
(ance, § 162 

Fallure of creditor to proceed against cosure¬ 
ty, §§ 213, 214 

Misai^Hcation of funds by obligee, § 198 


Cosureties—Continued, 

Discharge—Continued, 

One surety by erasure of co-surety’s name , 
$ 234 

One surety on ground limitation bars action 
against otber cosurety, § 233 
Operatlon of law, § 232 

Distinet debts or obligations, cosurety’s rigbts as 
to security given for distinet debt or obliga- 
tlon, § 348 

Erasure of cosurety*s name, 

Ground for disebarging surety, § 234 
Liability as affected, § 82 

Bxclusive benefit of one surety to security or 
indemnity, § 348 
Exeeution, 

Against cosureties’ property in action by cred¬ 
itor or obligee, § 278 

Levy on property of cosurety, release of levy 
as releasing otber cosureties, § 201 
Order obtained by surety paying one-balf of 
judgment directing levy of exeeution 
against property of cosureties, § 277, p. 
735 

Forgery of signature of co-surety affecting lia¬ 
bility, § 74 

Fraud practiced on co-surety affecting liability of 
surety, § 75, n. 60 

Incapacity of co-surety as releasing otber surety, 
§ 80 

Indemnity, recourse to indemnity to cosurety, 
§§ 347-350 

Independent creditor, cosureties paying debt as 
constituting, § 348 

Injunction against relinqulsbment by one surety 
of securities, § 348 

Joint and several liability of persons as not creat¬ 
ing relationship of cosureties, § 344 
Joint pledgor securing debts of tbird persons as 
co-surety, § 41, n. 83 

Judgment in favor of surety against cosurety in 
action by creditpr or obligee, § 277 
Justification, failure of one surety to justify as 
disebarging co-surety, § 54 
Knowledge, cosurety of otber person becomlng 
surety, § 344 

Liability between, §§ 343-385, pp. 807-835 
Limitation of extent of liabilities, § 346 
Portion of entire debt,. § 343 
Limitations barring action against cosurety as 
not disebarging otber surety, § 233 
Mortgages given by cosureties to eaeb otber, 
creditores rigbts against, § 283 
Notice, 

By surety to creditor to prpceed against co¬ 
surety, § 214, pp. 678, 679 
To obligee of conditions annexed on dellvery 
of obligation by co-surety, § 66 
Order of court disebarging cosurety as not re¬ 
leasing otber surety, § 261 
Parties, 

Action by principal against co-sureties to ad- 
just payment by co-surety, § 321 
Action to compel principal to pay debt and 
exonerate jury, § 329 

Equitable actions by creditor against surety, 
§264 
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CJosTireties—Contiimed, 

Payment, 

Cosurety, 

Proportionate share as not releaslng him 
as to remaindor, § 141 
Recovery of payment after cosurety pays 
proportionate share to creditor, § 297 
Creditor, securitiea received after payment in- 
nring to benefit of cosureties, § 348 
Debt by cosurety affecting rights of other 
surety against principai, § 307, p. 764 
Principal to one cosurety as defense in action 
by another cosurety for reimbursement, § 
325 

Personal defenses of cosurety not available to 
surety, S 256 

Plea in action by cosurety for reimbursement, § 
330 

Presumption as to, § 12 
Rolationshlp, § 344 

Primary llability, agreoment that one surety shall 
be primarily llable, § 346 

Priority of surety’s right to security glvon to co- 
snroty over rights of Judgmont creditor of 
Principal, § 348 

Privies In judgment, § 870, n. 96 
Recourse to, 

Indemnity to cosurety, 8§ 347--3n0 
Security to creditor or obllgatlon from co¬ 
surety, 8 361 
Release, S 231 

Relinqulshment of security by cosurety, 8 197 
Injunction against, 8 348 

Revival of dischargcd surety’s llability by act of 
cosurety, 8 232 

Rights and remedies betweon cosurctios, 88 343- 
385, pp, 807-835 

Security glven cosureties to each other, creditores 
recourse to, 8 282 

Security received from prificlpal, right of cosurety 
to share in, 8 348 

Security to creditor or obligation from cosurety, 
recourse to, 8 351 

Separate bonds, suretlos on as cosureties, S 344, 
n. 92 

Set-ofF of cosurety’s clalm in action by creditor 
against other suretlos, § 250 
Signing contract by, 8 50 

Substitutlon of cosureties as ground for dlscharge, 
8 234 

Summary proccedings to enforco contribution, 
payment or satisfactlon as conditlon proced¬ 
ent S 364 

' Supplemental surety and surety as not cosureties, 
S 386 

Surrender by co-suretlos of security glven tb pro- 
tect co-surctles, 8 321 
Test of cosuretyship, §8 843-345 
Thlrd parties, security glven to surety by thlrd 
porson inuring to benefit of cosureties, § 350 
Waiver of right to participate In benefit of securi¬ 
ty or Indemnity, § 848 

Wlthdrawal of one cosurety as discharglng other 
surety, § 231* 

Oounterclaim, Set-ofF and counterclaim, generally, post 
Court, application by court of payment of secured 
debt, 8 144, pp, 633, 634 


Govenant not to sue, 

Cosurety as dlscharging other surety, 8 231 
Principal as releasing surety, § 223 
Govenant to relieve surety by becoming surety, § 36 
Oreation and exlstence bf relationshlp, §§ 9-86, pp. 
518-567 

Law governing, § 7 

Credit of principai, duty of obligee to disclose for 
surety, § 77, p. 661 
Creditors, 

Acceptance of, 

Bond or obligation, 88 67-59 
Ghanges in relationship of principai and sure¬ 
ty, § 46 

Surety by creditors, 88 81,32 
Accounting by creditor to surety for securltieS 
received by creditor, 8 291 
Acts of creditor as discharglng surety, 88 148- 
160, pp. 635-647 

Indueing inaction or surrender of security, §8 
103-196 

Agent of creditor, fraud or concealmont by agent 
affecting validity of contract, § 75 
Agrcoiuont, 

To become surety enforceable by, § 36 
With surety as to application of payments, S 
144, p. 633 

Application of payments to debts sccurcd, 8 144, 
p. 633 

Approval of bond or obligation, 88 57-59 
Assent of creditor as to person acting as surety, 
8 30 

Assumption of Indebtedness giving rise to Invol- 
untary suretyship, acceptance of relationship 
by creditor, § 40 

Authority of creditor to aflftx parties’ name to In- 
strument as surety, 8 31 
Ohange of creditor as discharglng surety, 8 284 
Oollateral agreement between principai and credi¬ 
tor as dlscharging surety, 8 124, p. 602 
Oondnct of creditor discharglng surety, §8 148- 
160, pp. 635-647 
Oonsent by creditors to, 

Acts of Principal affecting surety*s right to 
dlscharge, 8 148 

Ohange of relationship of prlndpal and sure¬ 
ty, 8 45 

Olaims of relationship bbtween prlndpal and 
surety, 8 45 
Oosurety, 

Beceiving securlties from creditors as holdlng 
securities for benefit of cOsure^, ,8,340. 
Recourse to security to creditor froin cosure¬ 
ty, 8 851. 

Dnmage to creditor arlsing from prindpal^s 
breach of contract affecting surety’s llability, 
« 97 . 

Defined, 8 4 

Dellvcry of suretyship contract to, 8 65 
Detriment to creditor as consideratlon for sure¬ 
tyship contract, 8 86 , . ^ 

Discharge of surety by, 

Acts or conduct of creditor, 88 148-160, pp. 
636-64T 

Ohange of creditor, 8 234 

Hstoppel of creditor to hol4, surety llable by ex* 
pr^sion of mlstahen opioipn, J148 ■ 
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Oreditors—Continued, 

Filling blanks, authorlty of creditor to flll, S «2 
Good faith of creditor in dealing vjith surety, 
i 76, n. 61 

Indemnity of surety, rights of creditor, §§ 232-245, 
pp. 738-742 

Independent contract between principal and credi¬ 
tor as discharging surety, § 124, p. 602 
Joint obligors as surety as to credltors, § 39 
Knowledge, post 

Neglect of creditor to act or proceed against prin¬ 
cipal as discharging surety, §§ 208-222, 
pp. 672-685 
Notice, post 

Party in action by surety against principal for 
exoneration, § 329 
Payment to, §§ 293-298 

Surety to one of several creditors as dis- 
cbarge of ali sureties, § 141 
Perfonnance of contract or condition by creditor 
aflfecting surety’s liabHity, § 96 
Piomise of creditor to procure additional surety, 
§ 62, p. 541 

Request or assent of creditor to person to act as 
surety, § 30 

Rights and remedies of, §§ 246-299, pp. 699-756 
Scope and extent of Uability of surety as to 
creditors, §§ 90-115, pp. 569-596 
Security of surety, rights of creditors, §§ 282-285, 
VQ- 738-742 

Signing suretyship contract by creditor, § 63 
Surety as creditor or principal, § 301 
Surety becoming principal by new arrangement 
between surety and creditor, § 44 
Surety’s creditors right to exoneration, f 303 
Surrender by creditor of securlties to surety 
paying principal debt or performing principal 
obligation, § 292 

Termination of suretyship contract by notice, 
§ 131 

Oredlts on accounting by surety for securities received 
for protectlon, § 321 

Oostody or control by surety of funds applied in 
exoneration, § 303 

Oostom duty bonds, reimbursement of surety by 
third person, § 340 
Damages, 

Breach of surety’s agreement to surrender se- 
Gurities and tahe bond, § 321 
Creditor obligee from breach by principal, § 97 
Pleading damages in action by creditor against 
surety, § 266, pp. 716, 717 
Recovery against surety on breach of contract 
by Principal, § 112, pp. 691-^592 
Surety’s Uability for interest allowable as dam¬ 
ages, i 113 
jOeath of cosureties^ 

Additional security for surety on ground of, § 303 
Contribution, § 369 

Between cosureties, § 355 
Right lost by death of cosurety, § 356 
Beath of parties as ground for discharging surety, 
§§238, 240 
Death of principal, 

Creditoris right of action against surety affected 
by, § 249 

Bxecution against prlncipal’s .property after 
death, § 279 


Death of principal—Continued, 

Failure to sue principal after notice by surety 
as discharging principal affected by death, 
§ 214, p. 678 

Interpleading heirs and representatives of prin¬ 
cipal dying, action against principal and 
surety is pending, § 329 

Interruption of running of limitations by death, 
§ 263 

Judgment against principal and surety after 
death of principal, § 277, pp. 733, 734 
Parties in action by creditor after death of 
Principal, § 264 

Property of deceased principal on which surety 
has lien for indemnity withheld from dis- 
tribution, § 304 

Reimbursement of surety paying debt, right af¬ 
fected by death, § 307, pp. 764, 765 
Death of surety. 

Creditoris right to recourse against security of 
surety affected by death, § 284 
Bxhaustion of creditores remedies against prin¬ 
cipal before proceeding against representa¬ 
tives of deceased surety, § 287 
Interruption of running of limitations by, § 263 
Parties in action by creditor after death of sure¬ 
ty, § 264 

Terminating relations, § 11 
Debt due principal from surety, 

Set ofC against debt of payment made by surety 
on Principal debt, § 308 

Set-oflF of payment of principal debt by surety 
against debt due principal from surety, § 309, 
p. 767 

Debt of Principal to surety, creditoris right where 
security given to secure both debt of principal 
to surety and to indemnify surety, $ 282 
Debtor and creditor relationship between principal 
and surety, § 301 

Debts to which surety*s obligation extends, § 104 
Decedents’ estates, Dxecutors and administratore, 
generally, post 

Dedaration, petition or complaint, 

Contribution between cosureties, action for, § 378 
Creditoris action against surety, § 266, pp. 714-717 
Reimbursement of surety, action for, § 330 
Surety’s action against prindpal, § 330 
Decrees. Judgment, generally, post 
Default, 

Duty of obligee to dlsdose to surety, § 77, pp. 661, 
562 

Bvldence in action by creditor or obligee against 
surety, § 272 

Findlngs in action by creditor against surety as 
to time of def aul^ § 276 

Judgment against principal as conclusive in ac¬ 
tion against surety, § 261, p. 708 
Judgment in action by creditor or obligee against 
prindpal and surety, designation of rda- 
tionship of parties, ■§ 277, p. 734 
Measure of contribution against cosurety caus- 
ing default, § 369, p. 824 
Notice, post 

Question for jury, § 274, p. 729 
Right to contribution affected by causing or 
participating in, § 361 

Defects affecting validity or enforceability of sure¬ 
tyship contract, estoppel or waiver, § 83 
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Defenses, 

Aetion by, 

Creditor against princlpal, § 24C 
Principal against surety for debts due Prin¬ 
cipal, § 302 

Burden of proving alBirmativc defense in action by 
creditor agalnet surety, § 270 
Oontribution between cosureties, action for, 
Burden of proving defenses, § 380 
Judgment in favor of surety against Princi¬ 
pal, § 370 

Creditores action against surety, 8§ 25G-200, 
pp. 702-706 

Bvidence to establish defenso in action by credi¬ 
tor or obligoe against surety, § 272 
indemnifleation of surety, action for, §§ 325, 320 
Joint or separato pleas or answors settiug up (!(»- 
fenses in action by creditor against suroties 
and Principal, § 207, pp. 718, 710 
Judgment against principal preventing surety to 
set up defensos which should or inight havo 
been set up, § 2G1, p. 707 

Mlsappllcatlon of securltios by cteditor as de¬ 
fenso in action against surety, 8 200 
Reimbiirsement of surety, action for, 88 325, 320 
Reimburacmont of surety payliig dobt aff(K‘tod by 
walver of defenses by surety, § 300, pp. 771, 
772 

Set-ofP and counterclaim, post 
Special or alllnnatlve defenses, ploading In action 
by creditor against surety, § 20(J, p. 717 
Summary proceedings by surety against princlpal, 
§ 337 

fiurety’s action against principal, 

Burden of proving affirmative defenso, 8 331, 
p. 705 

Boimlnirsement or indemnifleation, §§ 324, 
320 

Waiver or cstoppol to assert, 8100 

Deflnltlons, §8 1-4, PP. 514-517 
Common surety, § 301 
Cosureties, § 344 
Cosurctysblp, § 313 
Justifleation of suroties, 8 H n. 88 
Supplcmcntal suroties, § 380 
Surety compaiiles, 8 301 

Delay in comploting contract, llabiliiy of surety, 8 05 
Amount of liability, j 112, p. 502 

Delivery, 

Alteratlon of snretysliip oontract before delivery 
aff(‘cting surcty*s liability, §§ 81, 82 
Bond, evidence of intention as to delivery, § 12 
Burden of proof sliowing consont to delivery wlth- 
out signing, § 12 

Consideration for surctyship coiitract entorod In- 
to aftor delivery of principal contract, 8 07 
Notico to creditor or obllgee of condltions rclat- 
iug to signing by delivery by strangers, § 62, 
p. 543 

Principal delivering suretysbip contract in vio- 
lation of instruction to obtain addltional 
sureties, § 52, p. 540 

Revocation of surctyship before delivery of ob- 
ligation, 8 60 

Seeurities transferred to surety for protectlon, 
8 317 


Delivery—Continued, 

Surctyship contract, 88 65, 66 

Condition, burden of proving condltions in 
action by creditor against surety, 8 270 
Evidence, 8 12, n. 89 

Instruction on delivery in action by credi¬ 
tor or obligee against surety, § 275 
Tbird person for completion, 8 62, p. 539 

Domand, 

Oondition precedent to action, contribution, action 
for, 8 373 

Eixing surety’s liability, 8 98 
Interest allowable against surety computed from 
time of demand, 8 113 

Principal or surety as condition to action by credi¬ 
tor against surety, 8 252 

Surety’s demand on principal to pay debt as 
condition to recovery of payment by surety, 
§ 307, pp. 766, 767 

Surety that creditors sell security for debt, 8 289 
Pemurrer, 

Roimbursement of surety, action for, 8 330 
Sui'cty’s action against principal, 8 
Deposit in bank as payment by principal discharging 
surety, § 140 

Deprociated paper, amount and extent of reimburse- 
meut of surety paying principaVs debt in depre- 
ciated papers, § 335, p. 800 
Destructlon of, 

Origlnal contract by stranger as ground for dis¬ 
charging stiroty, 8 130 

Subjoct matter as ground for discharging surety, 
8 123 

Dlfforont Instruments, relationship of principal and 
surety croatod by, § 34 
Dlrcctlon of vordict, 

Action by creditor or obligoe against surety, 
8 274, p. 731 

Surety’s action against principal, § 332 

Discharge, termination and reh^aso of surcty’s lia- 
biUty, JS 116-244, pp. 306, 698 
Abandonmont of, 

Attachment In suit against onc surety as 
barring suit against cosurety, § 203 
Oontract, 

Bulldlng and construction contracta, 
8 126, p. 613 

Roservation of rigbts against surety not 
available on abandoument, f 153 
Original building contract as changes dis¬ 
charging surety, § 126, p. 611, n. 13 
Suit against principal as ground for dis¬ 
charge, 8 212 

Accoleration of maturlty as ground for discharge, 
8 127, p. 619 

Accommodation surety not releaaed by accept- 
ance of interest in advance, § 178, n. 88 
Accord and satisfaction of cosurety?s liability as 
discharging other surety, § 231 
Accounts, creditores or obligce*s failure to exam¬ 
ine aqcounts discharging surety, § 149 
Acts of creditor or obllgee discharging surety, 
88 148-160, pp. 635-647 
Oontribution between cosureties, discharge of 
surety from liability to creditor as dis¬ 
charging obligation to contribute, 8 368 
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Diadbiarge, termlnation and release of surety’s lia- 
bility—Oontinued, 

Acts of creditor or obligee discharging surety— 
Oontimied, 

Inducing inaction or surrender of security by 
surety as ground for discbarge, §§ 193- 
195 

Acts of Principal, § 118 

BuUding and constmction contracts, | 126, 
p. 614 

Additlon of otber suretles as ground for dis¬ 
cbarge, § 234 

Additional prineipals, discbarge of surety by 
adding prineipals, § 234 ‘ 

Additional security, 

Discbarge of surety for failure of creditor 
to obtain, § 62, p. 541; § 203 ‘ 

Giving additional security as consideration 
for extension agreement, § 182 
Taklng as discharging surety, § 154 
Adyances made contrary to ternis of contract as 
discharging surety, § 136 
Affirmative relief of surety, 

Dlseharged by extension of time for pasunent 
or performance, § 172 

On relinquishment, loss or misapplication of 
funds or security by creditor, § 207 
Agent of, 

(breditor, alteration by agent as ground for 
disdbiarge, § 124, p, 604 
Surety, 

Consent to acts and conduct of creditor 
or obligee affecting rlght to dis¬ 
cbarge, § 158 

Discbarge of surety on ground of altera¬ 
tion of duties, place of employment 
or compensation, § 125 

AUowance of security as ground for release, 
pleading in action by creditor against sure¬ 
ty, 8 267, p, 719 

Alterations as ground, §8 124r-127, pp. 396-698 
Cbange of law or order of court, § 232 
Burden of proving alteration in action by 
creditor or obligee against surety, § '270 
Bvidence, 

Action by creditor or obligee against 
surety, §§ 271, 272 

Under general denial or Issue in action 
by creditor against surety, § 269 
Instructioris in action by creditor or obligee 
against surety, § 275 

Payments under original contract, S 133-136, 
pp. 622-627 

Pleading discbarge by alteration in action by 
creditor against surety, § 267, p. 720 
Question for ju^ in action by creditor or 
obligee agaiiist surety, § 274, pp. 730, 731 
Security for debt as discharging surety, § 197 
Stranger as ground for, § 130 
Amendment and otber matters in judicial pro- 
ceedings, § 119 

Amount of principales obligation, alteration of 
amount as discharging surety, § 127, p, 618 
Application of, 

Funds, breacb of agreement to apply funds 
as ground for discharging surety, § 198 
Payment as affecting discbarge, § 144, 

, ; pp. 631-684 


Discbarge, termination and release of surety*s lia- 
bility—Oontinued, 

Arbitration agreement, alteration as discharging 
surety, § 127, p. 619 
Extending time of payment, § 162 
Arcbitecfs certificates or estimates, payment 
witbout as discharging surety, § 13^ p. 624 
Arrest of principal, creditoris failure to arrest 
Principal on surety’s request as discbaiglng 
surety, § 214, p. 677 

Assignment by contract of proceeds as disebarg- 
ing surety, § 121 

Assignment of principal contract as ground for 
discbarge, § 235 

Assignment to principal as discharging surety, 

§ 116 

Attachment of principal’s property, §§ 139, 202 
Bankruptcy, 

Discbarge in bankruptcy as discharging sure¬ 
ty, §236 

Failure to present claim as discharging sure¬ 
ty, 8 211 

Preferential payment as ground for dis¬ 
cbarge, burden of proving preference in 
action by creditor against surety, § 270 
Beneficial alterations of building contracts as 
discharging sureties, § 126, p. 612 
Bilis and notes, ante 

Building and construction contracts, ante 
Burden of proving discbarge in action by creditor 
or obligee against surety, § 270 
Cbange of parties or status, §8 234-239, pp. 692- 
606 

Cbanging form or evidence of indebtedness as 
extension discharging surety, § 176 
Cbanging principal’s contract or contract of 
suretysbip as ground for discbarge, §§ 124- 
127, pp. 396-398 

Cbeck, payment of debt secured by cbeck as dis- 
cbarging surety, § 139 

Collateral agreement between principal and credi¬ 
tor or obligee as discharging surety, § 
124, p. 602; § 127, p. 619 
Building and construction contracts, 8 126, 

p. 612 

Collateral security, 

Extension of time of performance as dis¬ 
charging surety on collateral security, 8 
165 

Eelease of surety affecting, § 230 
Substitution of as discharging surety, § 154 
Taking new collateral as extension of pay¬ 
ment discharging surety, 8 177 
Compensated sureties, ante 
Compensation of principal, cbanging or altering 
compensation as ground for discbarge, 8 127, 

p. 618 

Compliance witb notice by surety to creditor to 
proceed against principal, 8 221 
Composition between creditors or obligees and 
Principal as discharging surety, § 225 
Compound Interest, agreement to pay as con¬ 
sideration for extension agreement discharg¬ 
ing surety, § 184 

Compromise and settlement between creditor or 
obligee and principal as discharging surety, 
8225 
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i^ischarge, terniination nnd reloase of surety’s lia- | 
bility—Oontinnod, | 

Ooncealment of security as ground for dischargo, 
§198 I 

Oonditional paymeat of dobt securcd as dis- 
charging surety, § 130 
Oonditional release of snrety, § 229 
Oondltions, 

Discharge of suroty by noniiorformance of 
conditions by creditor or § 152 

ExteiiHion agreemont, perfonnance of <tou(li- 
tioiis in extenriion agreeniont affociting 
discharge, § 180 

Beleasc of surety on condition, ploading por- 
formance in actiou by creditor against 
surety, § 2CT, p. 710 

Oonduct of creditor or obllgee dlscharging surety, 
§§ 148-100, pp. 035-047 
Oonduct of Principal in general, § 118 

Building and constructlon contracts, § 120, ‘ 
p. 014 

Oonfession of judgmont as consideratlon for ox- 
tonsion agrecment dlscharging surety, § 1S2 
Oonsont, 

Creditor or obligee, 

Acts of Principal affecting right of dis¬ 
charge by STiroty, 8 148 
Release of surety, § 227 

Surety, 

Altoratlon alTecting right to discharge*, 

8 124, p. 007; 8 120, p. 013 
Application of fuiuls l)y creditor as bar- 
rlng discharge, 8198 
Ohange of priucipals, 8 239 
Ooutiauod cinployment of defaultlng em- 
ployce uffcctlng discharge of suroty, 
8151 

Extehsion of time for paymont or p<4‘- 
forinauce alfcctlng right to dis¬ 
charge, 8 191 

Mlsappllcatlott of security, 3 iiOO 
Paymont to bullder without surety*s (?ou- 
sent as dlscharging surety, § 133, 
p* 024 

Release of prlnclpal without surel:y’H 
consent as roleasing surety, 8 223 
Rellnquishment or loss of security, § 205 

Consideration, 

Bxtenslon agrecment dlscharging surety, §§ 
182-184 

Release of surety, § 228 

Oonsolldation of corporate obllgoes as ground for 
dischai-ge, 8 234 

Contract of suretyshlp, provislon relating to ter- 
mlnation of llabillty, § 117 
Contract requirlng creditor to pursue pidndpal 
before suing surety, noncompliauce as dis- 
charging suroty, 8 210 

Oontribution of cosurcty dlscharged by discharge 
of surety from llabillty to creditor, f 858 
Corporations, 

Consolldation of Corporation obligee as 
ground for discharge, 8 234 
Bixowledge of default by employee affecting 
discharge, 8161 


Discharge, termination and release of surety’s Ila^ 
bility—Oontinued, 

Cosureties, 

Extonsion of time of payment or perform- 
ance, § 1G2 

Failure of creditor to procoed against co¬ 
surcty as ground for dlscharging surety» 
§ 213 

Payment of proportlonate share, 8 141 
Oovenant not to sue, 

Ooauroty as dlscharging other suroty, § 231 
Principal as roleasing surety, § 223 
Oreditor’s or obligee'» acts or coiiduct dlscharging 
surety, §§ 148-lCO, pp. 635-647 
Deatli of parties as ground for discharge, 83 238, 
240 

Death of principal, discharge of surety by failure 
of creditor to proceed against principal after 
notlce affected by death of principi, 8 214, 
p. 078 

Deiliiite time of payment, agreement fixing as not 
oxt(‘nsIon dis(Jharging surety, 8 179 
Dellnit(‘iioHs of poriod of extensiou of time of 
payment or perfonuance oftecting discharge, 
8 375 
Delay in, 

ProK(‘Cuiion of prococdlngs as ground for 
discharge, 8 212 

Resorting to or enforcing othor securities as 
ground for dis<diarge, § 233 
Demand, failure of eroditor or obligee to make 
d(aiiaud ns dis<‘harging suroty, 8 162 
I)(‘r)osit in bank by principal as payment dls- 
oJiarging surety, 8 340 
Dostruction of, 

Original contract by stranger as ground for 
discharge, § 130 
Stibjoct inattcr as ground, 8123 
Dlscoutluuance of, 

l>roceedlngs by creditor as dlscharging sure- 
ty, 8 202 

Suit by cr(*dltor after notice from surety as 
dlscharging surety, § 214, pp. 076, 677 
Bishonest conduct of employee, failure to termi¬ 
nate Gxnployment after default dlscharging 
suroty, 8 151 
DismlHsal of actlon, 

Against cosurety as dlscharging surety, 8 213 
Ry creditor notifiled^to proceed against prin¬ 
cipal as dlscharging surety, 8 221 
Want of prosecutlon, 8 116 
Disposition of security for less than v^ue as 
ground for discharge, 8199 
Dissolution of, 

Corporation as ground for discharge, 8 234 
Rartnership as ground for discharge, 8 238 
Diverslon of contract or use of proceeds for un- 
authorissed puiTposes, §§ 121, 122 
Divlslble contracts, death of surety as gi’ound 
for discharge, 8 240 
Employee*s surety, 

Discharge for failure to terminate employ- 
ment after default or dishonest conduct, 
8 151 

Discharge on ground of alteratlon of duties, 

, place of employment or compensation, 
8 125 
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Bisdtiarge, terminatlon and release of surety’s Ua- 
bility—Continued, 

Eguity eult by surety against creditar to compel 
release from liability, § 299 
Erasure as ground, § 124, p. 603; § 127, pp. 617, 
619 

Oosurety’s name, § 234 

Evidence of erasure under general Issue or 
denial in action by creditor against 
surety, § 268 
Principal’s name, § 234 
Estoppel, 

Acts and conduct of obligee or creditor, § 160 
Alteration of contract, § 124, pp. 607, 608 
Building and construction contracta, 
§ 126, p. 613 

Terms of payment, § 136 
Creditor to assert invalidity of release of 
Principal, § 223, n. 61 

Extension of time of payment or performance, 
estoppel to assert disebarge arising from, 
§192 

Misapplication of funds, § 205 
Notice to surety of default by prlncipal, § 150, 
p. 639 

Relinquishment of security, § 205 
Evidence, 

Action by creditor or obligee against surety, 
§§ 271, 272 

Indebtedness, changing form of evidence of 
Indebtedness as extension dlscbarging 
surety, § 176 
Bxecution, 

Against principal alone as dlscbarging surety, 
§242 

Delay in Issuing as ground for disebarge, 

§§ 212 , 221 

Disebarge of surety by failure to take out 
exeeution in action by creditor notlfied to 
proceed against principal, § 221 
Paliure to issue for seven years as discharg- 
ing surety on judgment, § 209, n. 22 
Levy against surety’s property as disebarg- 
ing surety, § 243 

Return or witbdrawal of exeeution as ground 
for disebarge, §§ 201, 202 
Exeeution lien, loss or relinquishment as ground 
for disebarge^ § 201 
Exeeutors and adminlstrators, 

Extension agreement made by exeeutor or 
administrator as disebarging surety, 
§ 180 

Failure to present daim against decedenfs 
estate as disebarging surety, § 211 
Extension of credit, cbange of as ground for dis¬ 
ebarge, § 127, p. 619 

Extension of time of payment or performance, §§ 
161-192, pp. 647-662 

Burden of proof of extension in action by 
creditor or obligee against surety, § 270 
Evidence of, 

Extension of time releasing surety under 
general issue, § 269 

Dlsdiarge in action by creditor or obligee 
against surety, § 272 

Findings in action by creditor or obligee 
against surety, § 276 


Disebarge, terminatlon and release of surety^s lia¬ 
bility—Continued, 

% Extention of time of payment or performance— 
Continued, 

Instructions in action by creditor or obligee 
against surety, § 275 

Pleading extension of time in action by credi¬ 
tor against surety, § 267, pp. 719, 720 
Qnestion for jury in action by creditor or 
obligee against surety, § 274, p. 730 
Bxtent of disebarge, 

Alteration as to terms of payment under 
building contract, § 133, p. 626 
Alteration or modificatlon of Instrument, § 
124, p. 608 

Failure of creditor to prosecute claim against 
Principal after notice by surety, § 214, 
p. 678 

Relinquishment, loss, impairment or misap- 
' plication of security by creditor, § 206 

Extinguisbment of principal’s obligation as ter- 
minating surety’s liability, § 110 
Extra Work, performance by building contractor 
as disebarging surety, § 126, p. 611, n. 8, 
p. 612, n. 18 

Failure of creditor to sue principal after notice 
by surety, §§ 214-222 

Burden of proving disebarge in action by 
creditor against surety, § 270 
Pleading failure in action by creditor against 
surety, § 267, p. 720 

Reply to answer setting up defense in action 
by creditor against surety, § 268 
Filling blanks as alteration disebarging surety, 
>§ 124, p. 602, n. 70; § 127, p. 618 
Fire destroying security as ground for discharg- 
ing surety, § 203 

Forbearance and indulgence of creditors discharg- 
ing surety, §§ 148,174, 208 
Form and sufiSciency of notice by surety to credi¬ 
tor to proceed against principal, § 219 
Form of indebtedness changing as extension dis¬ 
ebarging surety, § 176 

Formal requisites of extension agreement dis¬ 
ebarging surety, § 181 
Fraud as ground, §§ 75,148 

Oompromise and settlement between creditor 
and principal obtained by fraud as not 
disebarging surety, § 225 
Concealment of security as ground for dis¬ 
ebarge, § 108 

Creditor inducing surety to refrain from pro- 
tecting bimself by fraudulent representa- 
tions, § 194 

Extension contracts, § 185 
Release of principal obtained by fraud as 
not disebarging surety, § 223 
Relinquishment or loss of security proeured 
by fraud afiPecting disebarge of surety, 
§ 197 

Surety induced by fraud of principal from 
protecting bimself aflfecting disebarge of 
surety, § 196 

Funds, 

Misapplication as ground for disebarge, §§ 
198, 204r4207 

Consent of surety to misapplication, § 205 
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Discharge, termination and release of surety’s lia- , Discharge, termination and release of suret/s Ha- 


bility—Oontinued, 

Funds—Oontinued , 

Belinquishment or loss of funds by creditor 
as discbarging surety, § 107 
Illegal extension contracts as not discbarging 
surety, § 185 

Implied consent of surety to, 

Acts and conduct of creditor or obligee af- 
fecting right to discharge, § 150 
Extension of time of payment or perform- 
ance affecting discharge, § 101 

Impossibllity of performance as ground, § 122 
Incorporatlon of principal as disdtiarglng surety, 
§234 , 

Indomnity from iwinoipal, taking as waiver of 
discharge, § 160 
Indemnity of surety, 

Discharge of indomniflcd surety by exten- 
sion of time of payment or performance, 
$164 

Extenslon of time of payment or performance 
discbarging, $ 164 

independent agreement between, 

Principal and creditor, $ 127, p. 610 

Building and constmctlon <tontracts, 

$ 126, p. 612 

Principal and surety or obligee as discharg- 
ing surety, $ 124, p. 602 

Inducing Inaction or surrender of security by 
surety, §§ 193-196 

Indtilgenco to Principal discbarging surety, $ 174 
Injumttion by, 

Creditor against proceodings on bond as dis- 
chnrging surety, § 152 

Surety «igainst creditor taking steps to en- 
force daim against surety, $ 207 

Insane persons, 

Oonsent to acts and conduct of creditor or 
obligee as affecting right to discharge, § 

158 

Pailure to proceed against estato of insane 
Principal after notice by surety as dis- 
charging surety, § 214, p. 678 
Principal as ground for discliarge, $ 241 

Insolvency, 

Discharge in insolvency as discbarging surc- 
ty, § 236 

Pailure to present clalms as discbarging 
surety, $ 211 

Principal after notice by surety to creditor 
to proceed against principal affecting 
discharge, $ 215 

Installmcnt of debt, discharge of surety by 
extension of time of paying one installmcnt, 

§ 170 

Insti-uctions on discharge in actions hy eroditor 
or obligee against surety, § 275 
Insurance of secprity, failure to insure discharg- 
ing surety, $ 203 
Interest, 

Alteration of amount of Interest as dls- 
charglng surety, $ 127, pp, 618, 619 
• Payment -as consideration for extension 
agreement dlscha:r$ng surety, $ 184 

129 % 


hillty—Continuedf 
Interest—Oontinued, 

Payment in advance without agreement to 
extend time of payment as not disdbaig- 
ing surety, § 178 

Payment of past clue interest as extension 
of time for payment discbarging surety, 
§178 

Waiver of interest by creditor as ground for 
discharge, $ 124, p. 602, n. 84 
Issues, proof and variance as to discharge in 
iiction by creditor or obligee against surety, 

§ 260 

Joint creditor extending time for payment as dis- 
charging surety, § 168 

Joint liability, deatb of surety as ground for 
discharge, § 240 
Joint principals, 

Extension of time of payment or perform¬ 
ance as to one of joint principals dis- 
charging surety, § 169 

Belease of one prin^pal as discbarging snre- 
ty, § 224 
Judgment, 

Against Principal and surety, 

Extension of time of payment or per¬ 
formance arter judgment, $ 167 
Tcrminating relationshlp, $ 243 
In favor of principal, § 110 
Itccovery of judgment against principal alone 
as ground for discharge, § 242 
Judgment lien, loss or reiinquishment as ground 
for discharge, § 201 

Justiflcjation of surety, discharge by failure to 
justlfy, § 64 

Keoping tender good affecting suroty’s right to 
discharge, § 147 

Knowledge of oxistence of suretyshlp relation- 
ship as condition to discharge, 

Acts of creditor or obligee, $ 156 
Extension of time, $ 187 
Belinqulshment of security, $ 197 
Iftiw govemlng, $ 8 
Leases, 

Assignment as discbarging surety, f 235 
New lease as discbarging surety, § 155 
I^evy against principales property as discbarging 
surety, $ 189 

Limitations barring actlon against, 

Creditor as discbarging surety, contribution 
between creditors, rlghts affected by dis¬ 
charge, $ Si58 

Principal as discbarging surety, § 233 
Loans made contrary to terms of contract as dis- 
charging surety, $ 185 

Loss of security as ground for discharge, $$ 197, 
204, 206, 207 

Burden of proof in actlon by creditor against 
suretyi § 270 

Materlality of alteration of contract as ground 
for discharge, $ 124, pp. 606-607 
Matprity of debt not fixed, extension of time fOr 
payment dischaupging surety, $ 171 
Merger of, , j . 

Obligee wlth another corporaUon as d l sc ^ haig 
ing surety, $ 234 
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Bischarge^ termlnatlon and release of surety’s lia- 
bility—Oontinued, 

Merger of—Oontinued, 

Rights and llabillties, § 116 

Mlsapplication of funds or security as ground 
for dtecharge, §§ 198, 204-207 
Oonsent of surety to misapplication, § 206 

Modification of principales contract or contract 
of suretytship as ground for discharge, 
S§ 124r-127, pp. 396-698 

Mor^agee purchasing mortgaged land as dis- 
charging surety, § 116 

Mutual promise as consideration for extension 
agreement discharging surety, § 182 
Mutuality of assent to extension of time of pay- 
• ment or .performance eflPecting discharge, 
§ 174 

Neglect to act ,or proceed agalnst Principal as 
discharging surety, §§ 208-222, pp. 672-685 
New collateral security, taking as extension of 
time for payment discharging isurety, § 176 
New contract, discharge of surety by execution 
of, § 155 

New evidence of indebtedness, taking as exten¬ 
sion of payment dischar^ng surety, § 176 
New promise by surety as waiver of discharge 
arising from acts and conduct of creditor 
or obligee, § 160 

New security, taking as discharging surety, § 155 
Nonperformance of conditions by obligee or credi¬ 
tor discharging surety, § 152 
Notice of default to surety, failure of creditor or 
obligee to give, § 150, pp. 636-639 
Notice to proceed against Principal, 

Burden of proving failure to proceed after 
notice in action by creditor against 
surety, § 270 

Evidence of notice in action by creditor 
against surety, §§ 271, 272 
Failure to comply' as discharging surety, §§ 
214r-222, pp. 676-685 

Pleading failure to sue in action by credi¬ 
tor against surety, § 267, p. 720 
Question for jury as to giving notice, § 274, 
p. 730. 

Reply to answer setting up discharge for 
failure to sue, § 268 

Offidal bonds, 

Alteration. respecting duties, place of em- 
ployment or compensation as discharg¬ 
ing surety, § 125 

Noncompliance with statute or by-law.requir- 
ing suit against principal as (Uscharg- 
ing surety, § 209 

One of several creditors or obligees, extension 
of time by, § 168 

Operation of law, §§ 232-244 pp. 690L-698 

Oontribution to surety, discharge of surety 
from liability to creditor as discharg¬ 
ing obligation to contribute^ § 358 

Oral notice by surety to creditor to proceed 
against Principal, i 211^ 

Orders of cou^ 

Ohanging prlncipal’s d)ntract as discharg¬ 
ing surety, S 


Discharge, termination and release of surety*s Ua- 
bllity—Oontinued, 

Orders of court—Oontinued, 

Discharge by, § 120 

Oosurety as not releasing other surety 
§ 231 

Parol agreement, 

Alterlng wrltten contract as discharging 
surety, § 126, p. 611 

Ohanging pians and specifications as dis¬ 
charging surety, § 126, p. 616, n. 63 
Extending time of payment or performance 
as discharging surety, § 181 
Modifying building .contract as discharging 
surety, § 126, p. 612, n. 15, 

Parol release of surety, § 227 
Part of debt, extension of time of payment as 
to, § 170 

Part performance by principal, acceptance by 
creditor as modification discharging surety 
i 124, p. 604 

Partial failure to glve surety notice of default, 
§ 150, p. 638 

Partial payment of principal as consideration 
for extension agreement discharging surety, 
§ 183 

Partial release of principal as discharging surety, 
§ 223 
Parties, 

Amendment and change of parties as ground 
for discharge, § 119; §§ 234-239, pp. 
692-696 

Extending time of payment affectlng rlght 
to discharge^ S 180 

Partnership, post 
Payment ‘ 

Advances as not payment made contrary to 
terms of contract as discharging surety, 
§ 135 

Alteration or departure as to terms of pay¬ 
ment building and construction con- 
tracts, § 133, pp. 623-627 
lOonsent payment wlthout surety’s consent 
as discharging surety, S 133, p. 624 
Debt secured, 

Application of payment § 144, pp. 631- 
634 

Attachment of principales property as 
payment discharging surety, § 139 
Conditional payment as discharging 
, surety, § 139 

Oosurety*® payment of proportionate 
share, 5 141 

Deposit in bank by principal as payment 
discharging surety, § 140 
Levy on princlpal’s property as pay¬ 
ment discharging surety, § 139 
Medium of payment affectlng discharge, 
§ 139 

Partial payment as discharging surety, 
§ 143 

Payment as discharging ssurety, H 139- 
146, pp. 628-634 

Pleading payment discharging surety in 
action by creditor against surety, § 
267/p. 719 
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Discharge, termlnation and release of surety*s lia- 
bility—Oontlnued, 

Payment—Oontinned, 

Debt seciircd—Oontlnued, 

Preferentlal payment under bankniptcy 
law as not discbarging surety, § 139 
Principal, payxhont by lii g('ii- 

cral as discbarging surety, § 140 
Propcrty, payment in property as dis- 
charging surety, §139 
Ratification of payment to unauthorizod 
agent, § 139 

Recital of payment discbarging surety, 
§ 140 

Refund of jfiayment as restoring suroty’s 
liability, § 139 

Running accounts, appllcation by erodi¬ 
tor of payment to accounts for wbi<;b 
surety is liable, § 144, p. 031 
Scizure of property as payment discbarg¬ 
ing surety, § 139 

Sufflciency 6f i>ayment affeeting dis¬ 
charge, § 130 

iStipplemcntal surety, payment by sur<^ty 
as discbarging sui)plonicntal surcily, 
§ 141 

Surety, payment by, § 141 
Third person, payment by thircl porson 
as discbarging surety, § 142 
ITnexecutcd agrecment or negotiations as 
to payment, § 145 

Departure from p:rovisions as to payment as 
ground, SJ 133-130, pp. 022-027 
Estoppel of surety to assert discharge by 
reason of alteration of terms, § 130 
Extension of time of payment discbarging 
surety, §§ 101-192, pp, 047-002 
Extont of discharge (xf buildei'’s surety as 
affected by alteration in terms of pay¬ 
ment, § 133, p. 620 

Interest as consideratlon for extenslon agreo- 
ment discbarging surety^ § 184 
Judgment as ground for diS(^bargo, § 242 
Loans as not payments mado ctontrary to 
terms of contract as discbarging surety, 
§ 136 

Otber debts as consUeration for cxtenslon 
agreement discbarging surety, § 182 
Premature payments as discbarging surety, 
§ 134 

BuUding and’ Cobstruction contracta, § 
133, pp. 623-620 

Retained percentages, payment wltbout sure- 
ty’s consent as discbarging surety, § 133, 
p. 624 

Surety after discharge, recovery of, § 295 
Tender of payment as discbarging surety, § 
147 

Tbird party beneficiaries, premature pay¬ 
ment as not discbarging builder’s surety 
as to, § 133, pp. 626-627 
Time, cbanging time for payment of bulld- 
er as discbarging surety, § 133, p. 625 
Waiver, alteration as to terms of payment 
affeeting rlght to discharge, § 136 


Discharge, termination and release of surety*s lia¬ 
bility—Oontlnued, 

Performance, 

Oonditions by obligee or creditor, nonper- 
formance as ground for discharge, § 152 
Discharge of surety by, 

Impossibility of performance, § 123 
Preventing performance of contract se- 
cured, § 152 

Extension of time of performance discharg- 
ing surety, §§ 101-192, pp. 647-662 
Part performance as modification of contract 
discbarging surety, § 124, p. 604 
Pleading performance as discharge In ac- 
tion by creditor against surety, § 267, 
p. 719 

Principal contract, §§ 137-4147, pp. 627-634 
Building and constructlon contracta, § 
138 

Personal representative’s consent to a<^ and 
conduct of creditor or obligee affeeting dis¬ 
charge of surety, § 168 

Persons against whom action muat bo brought by 
eroditor notified to proceed against Princi¬ 
pal, § 221 

Persona cntitled to give notice to creditor to 
procccd against Principal, § 216 
Persona to wbom notice by surety to proceed 
against prlnclpal may be given, § 217 
Potltlon for discha-rge under statutory proce- 
duro, § 232 
Place of, 

Employment or operatlon, change In as dis¬ 
cbarging surety, § 125 

Performance, alteration or change of place 
as discbarging surety, § 127, p. 617 

Plans or spoclllcations, changes in as ground for 
dlscbargo, § 126, pp. 3l3-Jto6 
Pleading, 

Action by creditor against Principal and 
surety, § 267, pp. 719, 720 
Amondmont of pleadlngs as ground for dis¬ 
charge, f 119 

Waiver of discharge In action by creditor 
against sure^i S 266, p. 715 

Proforenco under Bankruptcy Act created by 
extension agreement as not discbarging 
surety, § 186 
Projudlce, 

Building contractoris surety from alteration 
affeeting rigbt to discharge, § 126, p. 612 
Surety affeeting discharge, 

Alteration of securlty for debt, § 197 
Extension of time of payment or per¬ 
formance of contract, §§ 188,189 
Payment under building contracts, § 133, 

p. 626 

premature payments, § 133, p. 624, a 3, 
p. 625; § 134 

Relinqulshment or loss of securlty, § 204 

Premlum to surety company termtoated on dis¬ 
charge of suretles^ § 397 

Preservation of securlty, fallure to preseiVe as 
ground for dlschar^ng surety, § 203 
Preventlon of performance of contract seicured 
discbarging surety, § 152 * • ' ^ 
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Dlscharge, termination and release of surety’s lia- 
bility—Continued, 

Principal debtors in relationship of prlnclpal 
and surety inter se, § 166 
Proeeeds, diversion or nse of proceeds for nnan- 
tborized pnrpose as discbarging sureties, §§ 
121 , 122 . 

Proof of loss arising from failure to give surety 
notice of default affecting discbarge, § 160, 
p. 638 

Property securing debt, relinquisbment or loss 
by obligee as discbarging surety, § 197 
Protection of surety, 

Discbarge of surety by creditor inducing 
surety to refrain from protecting him- 
self, S 194 

Inducing surety to refrain from protecting 
himself as ground for discbarge, | 190 
PuTcbase of debt by tbird person as discbarging 
surety, § 142 

Question for Jury as to discbarge, § 274, p. 730 
Eatiflcation by surety of, 

Acts and conduct of creditor or obligee affect- 
ing rigbt to discbarge, § 168 
Alteration by surety as affecting discbarge, 
§ 124, p. 607 

Building contract affecting discbarge, § 
126, p. ea3 

Extension of payment or performance affect¬ 
ing rigbt to disdbiarge, § 192 
Receivers, 

Extension agreement as discbarging surety, 
§ 180 

Failure to present claims to receiver as 
ground for discbarge, § 211 
Recital of payment discbar^ng surety, § 146 
Becord, failure to record the contract as ground 
for discbarge, § 116 

Registration or recordation of instrument, fail¬ 
ure as ground for discbarge, § 200 
R^bursement of discbarged surety paying debt, 
§ 309, p. 771 
Release, 

Consideration for release of cosurety, § 231 
Principal, 

Oreditor*s recourse to securities in sure- 
ty*s bands affected by, § 284 
Pleading in action by creditor against 
surety, § 267, p. 719 
Releasing surety, §§ 223-226 
Security as ground for discbarge, burden of 
proof in action by creditor against sure¬ 
ty, § 270 

Surety, §§ 227-230 

Pleading release in action by creditor 
against surety, § 267, p. 719 
Principales liability affected by, § 246 
Relinquisbment of security, §§ 197, 204-207 

Pleading in action by creditor against surety, 
§ 267, p. 719 

Removal of Principal from one place to anotber 
as ground for disdiarge, S 234 
Rent, post 

Repalr of security, failure to rei>air as ground for 
' discbarging surety, § 203 
Repiy to answer setting up discbarge in action 
by creditor against surety, $ 268 


Discbarge, termination and release of Burety’s lia¬ 
bility—Continued, 

Requisite and suficiency of extension agreements 
discbarging surety, §§ 173-186, pp. 661-659 
Rescisslon of, 

Contract of surety, § 129 
Principal contract, § 128 

Reservation of rigbts against surety affecting 
discbarge, § 163 

Cosurety on release of one surety, § 231 
Extension of time of payment or perform¬ 
ance, § 190 

Release of Principal, § 223 
Revocation of, 

Contract of suretysbip, § 129 
PrinclpaVs contract, § 128 
Sale of securities for less than value as ground 
for discbarge, § 199 

Seals, afldxing or removing seal as ground for 
discbarge, § 127, p. 617 
Securities, 

Loss of securities by creditor as discbarging 
surety, § 197 

Misapplication of as ground for discbarge, § 
198 

Relinquisbment of securities as discbarging 
surety, § 197 

Pleading in action by creditor against 
surety, § 267, p. 719 
Security for debt, 

Delay in resorting to or enforcing security 
as ground for discbarging surety, § 218 
Discbarge of surety baving security by ex¬ 
tension of time of payment or perform¬ 
ance, § 164 

Disposition for less tban value as ground 
for discbarge, § 199 

Failure to obtain or preserve security as 
ground for discbarging surety, § 203 
Giving additional security as consideration 
for extension agreement discbarging 
surety, § 182 

Inducing surrender of security by surety as 
ground for discbarge, §§ 193-196 
Loss as ground for discbarge, §§ 206, 207 
Misapplication as ground for discbarge, §§ 
204r-207 

Release of principal as releasing surety lia- 
ble on collateral security for debt, § 226 
Relinquisbment as ground for discbarge, §§ 
206-207 

Burden of proof in action by creditor 
against surety, § 270 

Taking additional security as discbarging 
surety, §§ 164, 155 

Security from principal, taking as waiver of dis¬ 
cbarge, § 160 
Seizure, 

By creditor of property for wbicb bond is 
given as discbarging surety, § 152 
Of principars property as discbar^g surety, 
§ 139 

Service of notice by surety to creditor to proceed 
against principal, § 220 

Several sets of sureties on several debts, creditor’s 
failure to collect on some of securities as 
discbarging sureties, § 197 
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PIscharge, termination and release o£ surety’s lia- 
bility—Oontiniiod, 

Signature to notice by aurety te creditor to pro- 
cced against Principal, § 210 
Spoliation of Principal contract as ground, § 130 
Statutos, 

Olaims against estatc of docedent, failure to 
prosont as discharging surety, § 211 
Discharge of surety by, 

Failure to observo statiitory provisions, 

§ ir »2 

Order of court, § 120 
Eeleasiiig principal, § 223 
Statutory raethod, § 232 
Insolveiicy of principal, failure of eroditor to 
procoed against principal after notice by 
aurety as discharging surety, § 215 
Notice by surety to creditor to procoed 
against principal, §J 214-222, pp. 07(J-0fi5 
Eeloaae of, 

Oosuroty as relcasing other aurety, 231 
Principal as discharging surety, § 223 
Kcquiring creditor to pursuc principal before 
aiiing aurety, § 200 

Status, change of status as discharging surety, §§ 
234-239, pp. 692-09« 

iStay granted by court as discharging surety, § 
244 

Stay of exeeution as, 

Extension of time discharging surety, 173, 
175,182, 221 

Ground for release, § 212 

Orant by ono joint creditor, 5 108 
fitay of proceedings as, 

Extension of time discharging surety, § 162 
Ground for discharging surety, 8 212 
Stlpulatlons as ground for discharge, S 11D 
Subcontractor^s surety on ground of altoratlon of 
contract, § 126, p. 611, n. 8 
Suhstitution of, 

Oollateral securlties as discharging surety, 8 
154 

Principal as discharging surety, 8 234 
Sureties as ground for discharge, 8 234 
rSupplemontal sureties, 

Paymont, § 141 

Kelease of surety aflPecting, 8 230 
^Surrendor of security by surety discharged by 
inducing surrender, 88 193-196 
'Taxes on security, failure to pay as discharging 
surety, 8 203 

'Tender of payment or perXormance discharging 
% surety, § 147 
Time, 

Aetion must be commenced hy creditor noti- 
fled to proceed against principal, 8 221 
Ohanging 'contract as affecting discharge of 
surety, 8 124, p. 602 

•Consent of surety to acts and conduct of 
creditor or obligee affecting right to dis¬ 
charge, 8 158 
Notice, 

By surety to creditor to proceed against 
principal, 8 218 

To surety of default affecting right to 
discharge, 8 150, pp. 688, 630. 
JPayment, change of time as discharging build- 
er’s surety, 8 133^ p. 625 


Discharge, termination and release of surety^s Ua- 
bility—Oontinued, 

Time—Oontinued, 

Performance, change of time as discharging 
surety, § 126, pp. 616, 617; § 127 
Tender of performance affecting discharge, § 
147, n. 60 

Trustee’s extension agreement discharging surety, 

8 180, n. 97 

Third party beneficiary, 

Alteration of huildlng contract as discharg¬ 
ing surety as to third party beneficiary, 8 
12«, pp. 612, 613 

Premature payment as not discharging huild- 
er’s surety as to, 3 133, pp. 625-827 

Transfer of, 

Business and property as ground for dis¬ 
charge, § 235 

Subject matter and security in general, 8 
132 

Ultimate liability, extension of time of payment to 
person ultimately liable as discharging other 
dchtors, 8 166 

truoxeeutod agreement or ncgotiatlon as to pay¬ 
ment of debt securcd as discharging surety, 

8 145 

Usurious extension contract as discharging sure¬ 
ty, 8 185 

Vorlfled notice to surety of default affecting right 
to dis(?harge, 8 150, p. 030 

Waiver, 

Acts and conduct of creditor or obligee as ' 
discharging surety, § 100 
Altoratlon of contract affecting suroty’s dis¬ 
charge, building and construction con- 
traets, 8 120, p. 613 

Oonditlons in huildlng contract affecting dis¬ 
charge of surety, 8 152 
Oontractual provisions for benefit of principal 
as altoratlon discharging surety, 8 124, 
p. 606 

Discharge of surety by, 

Failure of eroditor to sue principal after 
notice, 8 222 

Boleasc of principal, 8 223 
Extension of time of payment or perform- 
ance as ground for discharge, waiver of, 

8 102 

Failure of creditor to procoed against Prin¬ 
cipal after notice by surety, 8 222 
Notice, 

By surety to, 

Creditor to procoed against princi¬ 
pal, 8 222 

Terminate contract, 8131 
To surety of default, 3 150, p. 039 
Payment, waiver as to terms ot payment af- 
foeting right of surety tb discharge, 8 
136 

Pleading waiver of discharge in action by 
creditor against surety, 8 266, p. 715 
Principars breach hy creditor as modillcation 
discharging surety, § 124, p. 604 
Provisions of contract of suretyship affecting 
discharge of surety, cbanges of pians and 
specifleations, 8 126, p. 616 
Written notice by surety to creditor to pro¬ 
ceed against principal, 8 219 
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Dischargc^ tenninatlon and release of snrety*s lia- 
bllity—Continued, 

Warranty of goods sold, release of warranty as 
discharging snrety for purcbase price, § 127, 
p. 617 

Withidrawal of notice by surety to creditor to pro- 
ceed agalnst prlncipal, § 222 
Dlscharge of princlpal, 

Reimbursement of snrety paying debt after dis- 
cbarge or release of prlncipal, § 309, p. 771 
Right of contribution between cosureties, | 359 
Disclosnre of facts to snrety, obligee’s duty to dis- 
close, § 77, pp. 559, 560 
Discontinnance of, 

Aetion instituted by creditor after notice as dis- 
cbarging surety, § 214, pp. 676, 677 
Proceedings by creditor as gronnd for discbarg- 
ing snrety, § 202 

Disconnting note at bank other than bank at wbicb 
payable as discbarging surety, § 122 
Discnssion, 

Demand by snrety before judgment, § 287 
To compel creditor to exbaust principars prop- 
erty before levying execution agalnst sure¬ 
ty, § 279 

Dismissal of action, 

Aecounting against snrety for secnrities given for 
protection, § 321 

Against cosurety as discbarging surety, § 213 
Creditor notified to proceed against prlncipal as 
discbarging surety, § 221 

Want of prosecution as discbarging snrety, § 116 
Disputed claims, liability of surety for, § 104 
Blsanaliflcation of principal affecting snrety*s con- 
tract, § 16 

Dissolntion of coiTporation, 

Biscbarge of surety, § 234 

Surety company as releasing company from lia¬ 
bility as surety, § 237 

Dissolntion of partnersblp as ground for discbarging 
surety, § 238 
Distlnction between, 

Surety created witb consent and surety arising by 
operation of law, § 9 
Suretysbip and other relations, § 10 
Distress for rent, surety’s right to compel landlord to 
distrain before suing surety, § 288 
Drafts, reimbursement of, 

Surety on draft, § 335, p. 799, n. 55 
Surety paying principars debt by draft, § 309, p. 
772 

Duplicate notes, alteration as ground for discbarging 
surety, § 130, n. 58 
Duration of, 

Belatlonsbip in general, § 11 
Surety’s liability, § 99 
Duress, 

Evidence, 

Action by creditor or obligee against surety, § 
271 . 

Waiver of, § 12 

Pleading in action by creditor against surety, § 
267, p. 717 

Question for jury in action by creditor or obligee 
against surety, § 274, p. 729 
Becovery by surety of payments made to creditor 
on ground ot, { 293 


< Duress—Continued, 

Surety’s liability on principaTs contract obtalned 
by duress, § 17 

Suretysbip contract obtained by, § 72 

EfFect of invalidity of suretysbip contract, § 85 
Ejusdem generis doctrine, application to construction 
of bond of compensated surety, § 102, n. 63 
Blection of oflScers, estoppel of surety on oflacial bond 
to dispute, § 83 

Embezzled money, surety*s liability to repay, § 20 
Employees* bonds, 

Contract for indemnification or reimbursement of 
surety, § 315, pp. 774, 775 
Default on second appointment, § 110 
Discbarge of surety, 

Cbange of duties, place of employment or 
compensation, § 125 

Failure to terminate employment after de¬ 
fault or dishonest conduct, § 161 
Duration of liability of surety, § 109 
Novation as defense in action by surety agalnst 
Principal for reimbursement, § 325 
Prima facie evidence of loss sustained by wrong- 
ful acts of employee, § 272 
■Scope and extent of surety on contract condi- 
tloned on performance of duties of employ¬ 
ment, § 106 

Endorsement Indorsement, generally, post 
Enforcement of creditores right of recourse to indent- 
nity or security of surety, § 284 
Equality of obligation of principal and surety, § 36 
Equitable lien. 

Creditor to securitles given by principal to surety, 
§ 285 

Surety on fund derived from contract covered by 
bond, § 286 

Equitable mortgage, assignee of equitable mortgage 
given to secure debt of another as not surety, § 
41 

Equitable set-off of principaPs claim in action by cred¬ 
itor against surety, § 260 

Equitable title in person other tban principal affecting 
validity of surety’s contract, § 14 
Equity, 

Contribution between cosureties, § 372 
Oreditor*s action against principal, § 245 
Creditores action against principal and surety, 
parties, § 264 

Creditores action agalnst surety^ § 250 
Bxoneration of surety from liability, $ 303 
Payment of debt, equity suit by surety after ma- 
turity of debt to compel principal to pay-debt, 
§ 303 

Frotects surety as between principal and surety, § 
300 

Recourse to and exbaustlon by creditor or obligee 
of, 

Other property and security before proceed- 
ing against surety, right of surety to 
compel, S 288, pp. 748, 749 
Remedies against principal before ^ proceed- 
ing agalnst surety, right to require, § 
287 

Reimbursement of surety, equitable nature of ac¬ 
tion to recover, § 323 

Surety^s action agalnst creditor or obligee, §§ 286, 
299 
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BrASurGi 

Discharge of surety. Dlscliargo, torinination or 
release of snroty’s lial)iJity, ante 
Bvidcnce of obligee’s conweut to, § 272 
Putting ohljgoo or creditor on imiuiry as to con- 
ditioiial signlng of surety, § fi2, p. 544 

Escrow, 

Belivcry of bond to thlrd, pcrsou for completion, 
§ 52, p. 520 

Delivery of instnimontK to principal on condi- 
tion additioual surcties be addwl, § 52, p. 540 
Estoppel, 

Aetion against tbird person for wrongful act, 
surety eatopped. from malntaining, § 342 
Alteration of contract, estoppel of surety to claim 
discharge on ground of, <§ 124, pp. 007, 
608 ; 8 136 

Building and constructlon contracta, § 120, p. 
613 

Oapaeity of obllgec to sue on bond, estoppel of 
surety to asaert, § 264 

OondStional slgning of auretyahlp contract, ca- 
toppel to sct up non-performanre, § 55, p. 542 
Conditions unknown to obligeo, surety eatopped to 
sct up, § 52, p. 530 

Contractual limltations in actlon by enititor 
against surety, estoppel to set up, § 200, p. 
716, n. 21 

Creditor to hold surety llable by mlstakc, § 348 
Creditores knowlcdgc that persons slgned as suro- 
ty, estoppel to deny, $ 32 

Bxeeution of contract, evidence of estoppel of 
surety to deny, 5 12 

Defenses, estoppel of surety to assort, 8 160 
Expenses in completing building, estoppel to re- 
cover, § 112, p. 508 

Bxtension of time for payment or porformance, 
estoppel to rely on discharge arlsliig from, 
§ 102 

Filling blanks in bond or obligatlon, estoppel of 
surety to deny liabllity on obligatlon lilled in 
, , after signing, § 62 

Forgery of surety^s signature, estoppel to assort, 
S 73 

3 llogality of prlmary contract, surety ostopped to 
sct up, 8 20 

Misapplication of funds, estoppel of surety to as- 
sert discharge on ground of, § 205 
Notlce to surety of default by principal, 8 1*50, p. 
63D 

Objections to ralidity or 'enforceablllty of surety- 
shSp contract, estoppel to assort, 8 B3 
Pleading estoppel of surety to rely on limltations 
in action by creditor against surety, 8 200, 
p. 716, n. 22 

Principal to bond slgned by another ostopped from 
denying liabllity to surety, § 316, p. 775 
Prior rejection of obligatlon by obligee, estoppel of 
Principal to assert, § 60 
Reimbursement or indemnidcatlon of surety, 
Estoppel by principal as defense in action for, 
8 326 

Estoppel of principal to set up objections to 
instrument, 8 309, p. 770 

Release of principal, estoppel of creditor to assert 
invalidity, § 223, n. 61 

Relinquishment of security, estoppel of surety to 
assert discharge on ground of, § 205 
72 C.J.S.—82 


Estoppel—Continued, 

Signing as surety, estoppel to deny, § 32 
Surety company estopped to deny authority of 
agent, § 304 

ValUUty of bond obtained by duress, estoppel to 
question, § 72 
Evidence, 

Acconnting by surety for securities given for pro- 
tection, § 321 

Contril»iition between cosureties, action for, 8 380 
Evidence admissible under pleading, § 379 
Creditor’s or obligce’s action against surety, §§ 
270-272, pp. 722-728 

Evidence admissible under pleading, § 269 
Judgmont conforming to evidence, § 277, p. 
733 

Bxlstonee of relatlonshlp, 8 12 
IiKlomnity of surety, action for, § 331, pp. 794-707 
Judgment in action against principal as evidence 
in action against surety, § 201, pp. 707, 708 
Notice by surety to creditor to proceed against 
Principal, § 219 
l^iymont, post 
PvoHumptions, post 

Ridnibursement of surety, action for, 8 331, pp. 
795, 790 

Smmnury prooeedings to enforce contribution by 
surety, 8 385 

Suroty’H action against principal, 8 331, pp. 794- 

m 

Waiv{»r of dofonses by surety, § 100 

Excess of 6e<‘nrlty for protection of surety over 
debt for wlilch surety is llable, accounting for, 
8 321 
Exeeution, 

Application of proceeds of sale to discharge de- 
nuiiirl against surety, § 144, p. 034 
Condition prcK^edent to actions for contributions, 
isBuance of exeeution as, 8 373, n. 40 
Orodltor’» or obligee*» action against principal and 
Htiroty, 88 278, 279 

Judgment provldlng for exeeution, 8 277, pp. 
734, 735 

Discharge of surety. Discharge, termjihdtion and 
release of surety*s liabllity, ante, 

Enforconient against principal of exeeution 
against surety, 8.312 

Principare right to purchiise surety’s property at 
exeeution sale to enforce prlnclpal*s debt, § 
310 

Rostrulnlng exeeution against surety’S'property,, § 
209 

Roturn unsatisfled as condition precedent to ac¬ 
tion by creditor against surety, § 261 
Statute permltting surety to obtain exeeution 
against principal on payment of Judgment by 
surety, § 336 
Stay of exeeution, post 

Surety paying debt, right to exeeution against 
Principal, 8 312 

Surety’s action for rdmbursement or indemnlflca- 
tion not prevented by exeeution, § 323 
Burety*s right to purchase.principars property at 
exeeution sale, § 310 i: 

Titie of principal purchasing surety*s property at 
exeeution sale, § 810 


J297 



INDEX TO PRINCIPAL AND 8UBETT 


Hxecution of suretyship contract, S§ 46-54, pp. 535-644 
Alteration before execution affecting surety’s lia- 
bility § 81 
Bnrden of proof, 

Aetion by creditor or obllgee against surety, 
§ 270 

CJonditional executlon in action by creditor 
against surety, § 270 

Estopp^ to question legality of exeeution, § 83 
■Bvidence, § 12 

Instructions on exeeution in action by creditor or 
obligee against surety, § 275 
Plea of performance admitting exeeution, § 267, 
p. 718 

Pleading in action by creditor against surety, 
§ 266, pp. 715. 716 

Reimbursement of surety affected by non-exeeu- 
tion of contract by principal, § 325 

Exeeutors and administrators, 

Action by creditor against estate of deceased 
surety, § 249 

Agreement by administrator to indemnify surety, 
§ 315, p. 775, n. 2 

CJonsent to acts and conduct of creditor or obligee 
as affecting disebarge of deceased surety, 
§ 158 

Consent by persona! representative of surety to 
alteration as affecting discbai-ge of surety, 
§ 124, p. 607, n. 45 
Contribution, 

Oosureties, failure to present claim aff^ting 
rigbt, § 358 

Surety from estate of cosurety, § 355 

€reditor’s duty to administer estate of deceased 
prindpial in order to protect surety, § 203 
Demand of personal representative of deceased 
surety as condition precedent to action by 
creditor against surety, § 251 
Exbaustion by creditor of remedies against prin- 
clpal’s estate before proceeding against sure¬ 
ty, § 287 

Extension agreement m:ade by creditores exeeutor 
or administrator as disdharging surety, § 180 
Pailure to, 

FUe claim against estate of deceased surety 
as disebarging cosurety, § 213, n. 68 
Present daim against decedenfs estate as 
disebarging surety, § 211 

Indemnity agreement in executor*s bond granting 
surety rigbt to recover attomey’s fees, § 315, 
p. 777, n. 21 

Parties in action by creditor enforce liability of 
deceased surety, § 264. 

Property of deceased principal on wbicb surety 
has lien for indemnity witbbeld from dis- 
tribution, § 304 

JReimbursement of surety paying creditor*s claim 
against estate not presented witbin time, 
§ 309, p. 770 

Security for protection of surety given to Princi¬ 
pal devisee, recovery of value of securities 
from insolvent estate of surety, § 321 
Surety^s liability on suretysbip contract, § 240 
Sure^ys rights against estate of principal, § 313 
Exeeutory nature of surety’s obligation, § 87 


Exbaustlon, 

Creditores remedies against creditor before pro¬ 
ceeding against surety, rigbt of surety to re¬ 
quire, f 287 

Property of principal as condition to exeeution 
against surety, § 279 

Provisions of decree, § 277, pp. 734, 735 
Property or securities by creditor before suing 
surety, rigbt of surety to comi)el, § 288, p. 
746 

Bxistence of relatlondiip, Creation and existence of 
relationsbip, ante 
Hxoneration of surety, § 300 

Action of, §§ 323-325, pp. 786-803 
Rigbt to compel principal to exonerate, § 303 
Successive sureties in judicial proceedings, § 390 
Supplemental sureties, § 388 

Hxpectation of sureties as otbers will sign as sureties, 
§ 52, p. 541 
Expenses^ 

Contribution, action for, §§ 374, 375 
Incurred by surety, 

Reimbursement by principal, S 335, pp. 800- 
803 

Witbout principars fault as covered by im- 
plied contract of indemnification, § 316 
Incurred to enforce principales liability, surety’s 
liability for, § 114 

Recoverable from surety on default by buildiug 
contractor, § 112, pp. 591-594 

Express suretysbip contract, §§ 33-37, pp. 528-531 
Extension granted by court disebarging surety, § 244 
Extension of credit, alteration as grounds for dis¬ 
ebarge of surety, § 127, p. 619 
Extension of time for payment or performance, 
Cosureties, 

Dlscbarged by, § 359 

Disebarging cosurety*s obligation to contrib¬ 
ute, § 360 

Rigbt to contribution, § 360 

Creditoris recourse to indemnity or security of 
surety affected by, § 284 
Disebarging, 

Cosureties, § 359 

Surety, >§ 126, p. 617; 8§ 161-192, pp. 647-662 
Granted surety affectlng princii)al’s liability, § 245 
Injunction by surety against exeeution sale after 
extension of time for payment, § 299 
Sue surety by creditor, § 263 

Extent of liability of surety, 

Credltors and obligees, §§ 90-115, pp. 569-596 
Wbat law govems, § 8 

Extra Work, perfoimance by contractor as disebarg¬ 
ing surety, § 126, p. 611, n. 8, p. 612, n. 18 
Failure of consideration of, 

Primary obligation affectlng surety's liability, 
§ 25 

Recovery by surety of payments to creditor on 
ground of, § 298 
Suretysbip contract, f 70 

Estoppel to set up defense, § 83 

Fictitious Principal, surety’s liability on bond naming, 
§14 

Flduciarles’ bonds, disebarge of surety by order of 
court, § 120 


1298 



INDEX TO PRINCIPAL AND SUBETJ 


Filling blanks In bonds or obligations, § 62 

Dlscharglng suroty, § 124, p. 602, n. 70, p. 608, n. 
55; § 127, p. 618 
Findlngs, 

Oontribution between cosui-eties, actlon for, § 381 
Creditor*s or obligeo’s action against surety, § 276 
Judgmcnt conforming to findings, § 277, p. 733 
Surety*s action against prindpal for reimburse- 
ment or indeumiAcation, 5 323 
Forbearance, 

Ooneideration- for Indemnity contract, § 315, p. 775 
Dischargiiig surcty, §§ 148, 174 
ForecloHure mortgage sale, creditores rlght to vacate 
sale by surety, S 283 
Foreign surcty coiporations, § 300 

Presumption of compliance with laws, § 331 
Venue of action by creditor against, § 262. 
Forgery, 

Co-suretyes signature as non-compliauce with con- 
dition roquiring sigiiing by co-surety, 8 02, 
p. 542 

Prlncipars contract affecting validity of surety- 
ship contract, § 18 
Signaturos otlior than HurGty*s, 8 74 
Suroty*s signature, 8 73 

Question for jury, 8 274, p. 720 
Form and nature of remedies, 

Statutory remedies of surety against Principal, 
8 330 

Surety’s action for reimbursement or indcmnlfl- 
cation, 8 323 

Form of contract of suretyshlp, 8 *'i3 
Fratemal organiszations, 

Bxtent of liability of suixity for troasnrer, 8 00 
Incorporation as releasing surety, 8 234 
Fraud, 

Altcration of contract obtained by fraud affectlng 
discharge of compensated surcty, 8 134, p. 
OOT), n. 20 

C!ompromise and settlement between creditor and 
Principal obtained by fraud as not discharg- 
ing surety, 8 325 

Ooneealment or incumbrance of securltles by 
creditor discharging surety, 8 108 
Oontribution between cosureties, fraud as defense 
in action for, 8 374 

Clo-surety’s signatures obtained by fraud as not 
complylng with conditione for signing by co- 
surety, 8 62, pp. 641, 642 

Oredltor’s fmud Inducing surety to rofraln from 
pz-otccfting himsclf dlscharglng surety, 8 134 
Discharge of surety by fraud of creditor or 
obligee, 8 14S 
Hvidoiice, 

Action by creditor or obligee in action against 
surety, §§ 271, 272 

Fraud in obtaining contract of suretyshlp, 
§ 12 ' 
Extensiou agrecment obtained by fraud as dis¬ 
charging sui*ety, 8 185 

Instructions on fraud in action by creditor or 
obligee against surety, 8 275 
Judgment in action by creditor or obligee against 
Principal and surcty set asidc on ground of 
fraud, 8 277, p. 735 

Pleadlng in action by creditor against surety, 
8 267, p. 717 


Fraud—Oontinued, 

Premature payment obtained by fraud as dis¬ 
charging surety, 8 134 

Prlmary obligation affecting validity of surety*s 
contract, § 20. 

Principales contract affecting validity of surety- 
ship contract, § 19 

Question for jury in action by creditor or obligee 
against surety, § 274, p. 730 
Belease of prindpal obtained by fraud as not dis¬ 
charging surety, § 223 

Belinquishment or loss of security obtained by 
fraud affecting discharge of surety, 8 1^7 
Surety induced by fraud of prindpal from pro- 
tecting himself as affecting right to dis¬ 
charge, 8 196 

Surety’s right to compel exoneration or payment 
of debt dependent on, 8 303 
Suretyshlp contract obtained by, 88 74-77, pp. 
554-662 

Action by surety against creditor or obligoe 
for fraud, § 299 

Burden of proof of fraud in obtaining, 8 12 
Cosurety*8 liability for oontribution affcctcd 
by fraud in obtaining sui^etyship contract, 
8 35.3 

Creditor or obligoe Indudng signing of sm-oty- 
ship contract, action by surety for, § 290 
E>stoppol to set up fraud as defense, 8 8;^ 
lOvldeiice of fraud in obtaining suretyshlp 
contract, 8 12 

Prindpal*B fraud in securing contract as not 
nqeasing surety, 8 19 

Third personas fraud injuring surety, 8 842 
Fraiirtuleut couveyances, right of surety to set asido, 
8 300 

li^huids covorod by suretyshlp contract, § 105 
Oeueral issue, cvldence admJssible under goneral issuc 
in action, 

Oontribution, 8 870 

Creditor or obligee against surety, 8 269 
Good faith, 

Creditor in dealing with surety, 8 76, n. 61 
Indemnifled surety, j 815, p. 776 
Obligee to disdose facts to surety, 8 77, p, 560 
Surety in paying debt as question for jury, 8 832 
Orant, commonceniieut of surety's liability for default 
in imyment, 8 99, n. 98 

Gratuitoxis surcty, construction of contract, 8 100, 
pp. 677-581 

Guarantor of suroty, prlncipars right to recover from 
guarantor sum paid to surety, 8 821 
Guardiau’s suroty, 

Attachment by surety of guardian to enforce re- 
imbursements or Indemnity, 8 838 
Security for protection of surety, 8 317 
Ignorance, 

liCgal elfect of facts, estoppel to assert, 8 83 
Surety as to facts excusing liability, 8 77, p. 559 
Illegality of contract, 

Defense in action by* surety for reimbursement or 
Indemnification, | 325 

Dxtension contracts as not discharging surety, 
8 185 

Prlmary contract affecting - validity of surety^s 
obligation, 88 30, 21 
Suretyshlp contract, 8 79 
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Uliterate surety, fallure to read contract to Ullterate 
STirety raising presumption against valldlty, § 76 
Immaterial concealment of fact as releasing surety, 

§ 77, pp. 560, 561 

Implled acceptance by creditor obligee of bond or ob- 
ligatlon, $ 57 

Implied approval of bond by obligee or creditor, § 57 
Implied authority to fiU blanks in bonds or obligations, 

§ 62 

Implied condition as to signlng suretysbip contract, 
§ 52, p. 638 
Implied contracts,- 

Oontribution between cosuretles, § 352 
Oosureties llmiting or waiving right to contribu- 
tion, § 357 

Indemnification or reimbursement of surety, § 316 
Aetion on, § 323 

Amount of recoveiy In action by surety on 
impH^d contract for reimbursement or in¬ 
demnification, § 335, p. 799 
Incapacity of prindpal as defense In action 
for reimbursement, § 325 
, Pleading in action on Implied contract of In- 
demnity, § 330 
Suretysbip, §§ 38-41 

Implied request from principal to become surety af- 
fecting rigbt to reimbursement or indemnity, 
§ 307, p. 766 

Impossibility of performance. 

Creditor or obligee rendering performance impos- 
sible as discharging surety, § ‘152 
Disebarging surety, § 123 
Surety’s liability, § 14 

Imprlsonment of surety on capias ad satisfaciendum 
as satlsfaotlon to creditor, § 309, p. 768 
Imputed knowledge, § 1 
Incapacity of principal. 

Defense in action by surety for reimbursement, 
§ 325 

Suretysbip contract affected by, § 16 
Incomplete Instruments, §§ 60, 62 

Burden of provlng exeeution and delivery of in¬ 
complete instrument in action by creditor 
against surety, § 270 

Notice to creditor or obligee arising from incom¬ 
plete instrumenta as to conditional signing, 
§ 52, M). 543, 544 
Presumption, § 52, p. 644 
Surety^s liability on, § 23 

Incorporatlon of principal as discharging surety, § 234 
Indemnity of cosurety, recourse to, §§ 347-350 
Indemnity of creditor before requiring, 

Bbchaustion of remedies against principal, § 287 
Besort to and exbaustion of remedy against prop- 
erty or security before proceeding against 
surety, $ 288, p. 748 
Indemnity of surety, 

Abandonment of agreement, $ 307, p. 766 
Action by surety against principal to obtaln in¬ 
demnity, § 303 

Aetion on indenmity agreement, §§ 323-335, pp. 
786-803 

Application by creditor of security or proceeds, 

§ 2 ^ 

:Attonxey*s :fees in actiob to enforce indemnity 
agreement, surety*s recovery of, § 335, p. 803 
Oollection by creditor, § 289 v 


Indemnity of surety—Continued, 

Conslderation for contract, § 316, p. 775 . 
Oosureties, 

Oontribution between cosurety, 

Rellnquishtnent or loss of indemnity, 

§ 363 

Right to oontribution affected by glving, 

S 362 ■ 

Rigbt in indemnity received by anotber sure¬ 
ty, « 348 

Oredltor’s or obligee*s duty to apply security held 
surety for indemnity, § 288^ p. 748 
Creditores right to securlties glven to surety for 
indemnity, § 289 

Creditores rights to. indemnity, §§ 282-285, pp. 
728-742 

Duty to indemnify surety, §§ 301-310, pp. 757-773 
Enforcement after payment of debt by surety, 
§ 307, p. 766 

Express contract to indemnify surety, § 315, pp. 
774-777 

Funds of principal in hands of surety on insol- 
vency of principal, indemnity before recoyery 
by principal, § 302 
Implied contract, § 316 

Loss of indemnity affecting right to contribution, 
§ 363 

Notice by Indemnified surety to creditor to pro- 
ceed against principal, § 216 
Party in action against surety, indemnitor as, 
5 264 

Payment of principal’s debt, § 307, pp. 763-767 
Preservation by creditor of security and proceeds, 
§ 289 

Property of deceased principal on whicb surety 
has lien for indemnity witbheld from dis- 
tribution, § 304 

Receiveres surety, actions for indemnity, } 323’ 
Recourse of surety to indemnity, § 304 
Reimbursement of surety by third persons under 
indemnity contract, § 340 

Relinquishment affecting rigbt to contribution, 
§ 363 

Right to indemnity before maturity of debt or ac- 
crual of liability, S 303 
Security for protection of surety, post. 
Supplementa! security, rigbt of surety to partici¬ 
pate in, § 389 

Taldng Indemnity from principal as waiver of 
dischaige arising from act or conduct of 
creditor or obligee, § 160 

Independent agreement between principal and creditor 
as to alteratlon of interest discharging surety, 
§ 127, p. 619 

Independent contracts between principal and creditor 
or obligee as disebarging surety, % 124, p. 602 
Builder and contractor, § 126, p. 612 
Indirect conslderation for suretysbip contract, § 66 
Indispensable parties to suretysbip contract, § 9 
Indorsement, 

Approval of bond by obligee, { 57 
Indorser of negotiable Instruments as surety, § 38 
Note constltuting contractores suretysbip, § 33, 
n. 21 

Infants, 

Dlscharge of infant by reason of incapacity as not 
discharging surety, § 116 
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Infants—Oontinued, 

Notice to infants of conditions relating to signlng, 

§ 52, p. 54a 

Kelmbursement ojC surety by infant prlncipal, 

§ 325 

Surety’s liability on contract of infant prlncipal, 

§ 16 

Injunction, 

Oollcction from surety of sliare of coauroty, § 372 
Creditor takins steps to onforce claim aj?ainst 
anroty, § 207 

Bxecution affulnat surety or surety’s proporty, 
§§ 278, 279, 209 

Bxecution issued for surety’s use, j 326 
Bxecution sale In actlon by creditor or obligeo 
against principal and surety, § 278 
Party in suit by surety to onjoin prlncipal from 
dispoaing or obtaining balance of moncy due 
under contract, { 829 

Procoedings against surety dlschargr^d by exton- 
sion of time of paymcnt or porf<»rniance, § 172 
Relinquishment of security in poHHOHHion of one 
surety, reatralning by cosurctUis, § 348 
Security for surety, injunction agalnst enforcc- 
ment, § 307, p. 70« 

Surcty’s injunction suit agalnst crodltors or 
obligees, §§ 207, 290 

Cnjury to surety by relinquishment or loss of security, 
8 204 

Cnquiry by creditor or obligee, 

Oonditlon in signlng suretyshlp contract, 8 62, 
pp. 642-644 

Determine whether person is surety, § 32 
Cnquiry by surety to ascertain fraud, failure to xnakc, 
8 75 
'.nsanity, 

• Oonsent of mentally Incompetont surety to acts 
and conduct of creditor or obligee affoctlng 
dischurge, 8 168 

Notice by surety to creditor to pKKJoed agalnst 
estate of insane prlncipal, g 214, p, 678 
Principal as discharglng surety, g 241 
Surety bound on contract where insano person Is 
Principal, 8 16 

Valldity of suretyshlp contract, § 80 
nsolvency of. cosurety, 

Addltlonal security for surety on ground of, § 303 
Loss of right of contributlon by, § 350 
nsolvency of prlncipal, 

After notice by surety to creditor to procood 
agalnst princlpal as discharglng surety, § 215 
Oondition procedent in action for contributlon, 
burden of proof, 8 380 

Contributlon betweeu cosureties, actlon for con¬ 
tributlon dependent upon insolvency, § 373 
Oreditors* rlghts to security as indemnlty affeetcd 
by insolvency, 88 ^^62, 284 
Discharge in insolvency as discharglng surety, 
8 286 

Duty of obligee to disclose to surety, } 77, p. 561 
Bquitable suit by one coeUrety agalnst Insolvent 
Principal havlng clalms agalnst other co¬ 
surety, § 372 

Bxhaustion of principaVs property before levying 
executlon agalnst suret^^s property aifected 
by, 8 279 . , . 


Insolvency of prlncipal—Oontinued, 

Indemnity claim of surety postponed until other 
claimants are paid, g 315, p. 777 
Joinder of insolvent prlncipal in action for con¬ 
tributlon by cosureties, § 377 
Judgmeat against surety alone where principal 
be(‘omes insolvent pendlng suit, § 277, p. 733 
Pleading in action for contributlon betwcen co- 
siiretics, § 378 

Becoui‘ae to and oxhaustion of, 

Orcditor’s or obligce’s remedies against Prin¬ 
cipal before proccedlng against surety 
affeoted by, 8 287 

Other property or securlties affected by, 
§ 288, p. 748 

Betention by surety of principars funds in sure- 
ty’s hands, § 302 

Summary proceodlngs to cnforce contributlon by 
. sureties on showing insolvency, § 384 

Insolvency of surety, . 

Creditoris right of recourse against indemnlty or 
security of surety affected by, 88 282, 284 
Bquity suit to compel princlpal to exonerate sure¬ 
ty or compel payment of debt affected by, 
8 303 

Jolnd(‘r of insolvent cosureties in action for con- 
trlbution, § 377 

Jndgmont In action for contributlon where some 
(•osurotlofi are insolvent, 8 382 
Meastiro of contributlon affe^^tod i)y, 8 309, p. 823 
Socuritles given to prlncipal dovisoe for protcc- 
tion of surc^ty, recovery of valne of security 
from Insolvent estate of surety, 8 321 , 

Insolvonris estate, discharge of surety by failure 
to preeent claim agalnst, 8 211 

Instructione, 

Accountlng by surety for securitlos rocclred for 
protoctlou, 8 321 

Oontrlbution betwcen cosureties, action for, 
S»«l ^ . 

CrcKlltor's Or obllgee’s action agalnst surety, g 276 
Surety’s action against prlncipal, g 333. 

Insuranc*e, 

XModgo of policy to secure loan as constitutlng 
suretyshlp, g 41 

Security, duty, of creditor or obligee, 88 203, 289 
Surety compunios, generaUy, post 

lutentlon of parties as to suroty^s liability, construc- 
tion of contract, § 100, pp. 578, 679 

InteroHt, 

Alteration as to Intercst discharglng surety, g 127, 
pp. 618, 019 

Credit aliowed sureties for interest paid on ae- 
counting for securlties received for protec- 
tion, 8 321 

Judgmcnt in action by creditor against surety 
Including. Judgment, g 277, p. 734 
Payment as conslderatlon for extenslon agree^ 
ment discharglng surety, g 184 
Payment of Intei^srt in advance wlthout agree- 
ment to extend time of payment as not dis- 
charging surety, g 178 

Payment recovered by surety from creditor or 
obligee, 8 293 

;i ' Pleading' interest in action by creditor agalnst 
surety, g 266, p. 717 
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Interest—Gontlnued, 

Eelmbursement of surety for Interest paid, § 335, 

p. 800 

For which prlndpal and surety were not li- 
able^ § 809, p. 771 

Setoff of principales cLaim in action by creditor 
against surety, § 260 

Summary judgment by surety against prineipal, 
S3S7 

Surety’s liability for, § 113 
Usury, generaJly, post 

Waiver of interest by creditor as discbarging 
surety, S 124 p. 602, n. 84 
Intervention, 

Action against surety to enforce bis liability, 
S 264 

Ck>surety to set-off daim in action by creditor 
against other surety, § 269 
Principal to set-off debt in action by creditor 
against surety alone, § 260 
Invalidity of suretysbip contract on face, failure of 
Principal to sign, fi 48 

Inverse order of liability of successive sureties in 
judicial proceedings, § 390 
Involuntary suretysbip, §§ 38-41 
Deffned, § 1 

Notice by involuntary snretles to creditor to pro- 
ceed against prineipal, § 216 
Irregularity In instrument evidencing principal*s ob- 
ligation, surety^s liability on, § 23 
Issues, proof and variance, 

Accountlng by surety for securitles received for 
protection, § 321 

Contributions between cosureties, action for, 
§ 370 

Oreditor*s action against surety, § 269 
Surety^s action against prineipal, fi 330 
Joinder of parties, 

Action by creditor against surety, § 264 
Action for contribution, § 377 
Peimbursement of sureties, action for, § 329 
Joint and several bonds, 

Failure to give notice of default to some sureties 
affecting liability of sureties notifled, § 150, 
p. 638 

Presumption of completion of bonds conditioned 
on signing by others, § 52, p. 544 
Eelease of one cosurety as releasing otber sure¬ 
ty, § 231 

Signing by prineipal, § 48 

Joint and several judgment in action against Prin¬ 
cipal and surety, § 277, p. 733 
Joint and several liability, 

Deatb of surety as groiind for disebarge, § 240 
Joinder of parties defendant in action by cred- 
itors against surety, fi 264 
Principal and surety, § 89 
Release of prineipal as releasing surety, § 224 
Joint bonds, 

Implied contract for indeninificatlon or reimburse- 
ment of surety, § 316, n. 28 
Justiflcation, failure of one surety to justify as 
disebar^ng co-surety, § 64 
Presumption as to signing, § 52, p. 564 
Signing by prineipal, § 48 

Joint ciedStpr ertending timeof payment discbarging 
surety, § 168 


Joint debtors, 

Payment of indebtedness by one Joint debtor, otb¬ 
er Joint debtors as becoming surety, § 44 
Recovery by surety against one of two Joint 
debtori^ § 340 

Joint Judgment, 

Action by creditor or obligee against prineipal and 
surety, exeeution on, fi 278 
Summary proceedings by surety against Prin¬ 
cipal, § 337 

Joint liability, 

Deatb of surety as ground for disebarge, § 240 
Principal and surety, § 89 
Joint obligors, 

Principal for proportionate sbare of debts or obli« 
gations, § 39 

Sureties to each other, § 39 

Joint plea or answer in action by creditor against 
Principal and surety, § 267, pp. 718, 719 
Joint pledgor to secure debt of anotber as co-surety, 
§ 41, n. 83 
Joint prlncipals, § 3 

Joint surety, notice of default to one surety as requi¬ 
site to bind Joint surety, •§ 150, p. 639, n.‘21 
Judgment, 

Asslgnment of Judgment preventing surety’s ac¬ 
tion for reimbursement or indemnification, 
§ 323 

Burden of proving fraud in obtaining Judgment 
in action by creditor against surety, fi 270 
Gonclusiveness, 

Action by surety against prineipal to fore- 
close mortgage to satisfy indebtedness,. 
§ 334 

Action by surety for injunction, § 299 
Fraud of creditor or obligee, § 299 
Principal concluded by Judgment in action 
against surety, § 261, pp. 706--709 
Principal concluded by Judgment in action 
for reimbursement, § 327 

Confession of Judgment, generally, ante 
Contribution between cosureties, 

Action for, § 382 

Merger of Judgment as defense, § 374 
Proceeding on Judgment to enforce, § 372 
Cosurety, Judgment in favor of cosurety as de¬ 
fense in action for contribution, § 374 
Creditoris or obligee’s aotion against prineipal and 
surety, enforcement ot fi§ 278, 279 
Creditor’s or obligee’s action against sui^ety, 

§ 277, pp. 732-735 
Disebarge of surety, 

Assignment of Judgment to wife of Prin¬ 
cipal debtor, $ 116 
Judgment in favor of prineipal, § 116 
Recovery of . Judgment against prineipal 
alone, § 242 

Disclosure to surety of Judgment against Prin¬ 
cipal, § 77, p. 561 

Extension of time of payment or performance 
after Judgment discbarging surety, § 167 
Induded wltbin surety’s contract, § 104 
Indemnity, surety*s action on, § 334 
Injunction, 

Enforcement of Judgment against surety and 
solvent prlncipals, fi 299 
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Judgment—Oontinucd, 

Injunction—Oontinued, 

Surety to rostrain entry of jndgment against 
him, § 209 

Merger o£ jndgment as defense in aotion for con- 
trlbiition Ixitwoen cosuretlcs, § 374 
Modification as discharging surety, § 110 
Motion by surety to satisfy jndgmont against 
him, § 200 

Motion by surety who has been charged for 
judgment against principal, •§ 337 
Neccssity for ju(igmcnt against principal before 
suing surety, § 287 

Notice of payiuent of Judgment by stirety, S 328 
Payment of judgment by surety, rccovery of pay- 
ments aftcr roversal, § 205 
Pleading in action by surety for reimbursemcnt 
setting forth copy of Judgment paid by sure- 
ty, § 330 

Kevival of Judgment, creditores duty to revive, 
§ 203 

Satisfaction of Judgment by surety, right of sure¬ 
ty to Judgment <)V(»r, § 307, p. 704, n. 3(J 
Set-o£f of Judguieut in favor of sui-ety in action 
by creditor against surety, J 258 
Summary Judgment, 

Enforee coutribtition by siu*<‘tles, §j| 381, t'i85 
Surety against principal, 8 337 
Surety asserting rights agaiust creditor aftor 
Judgment, § 286 

Surety’s action against principal, § 334 
Surety*s Judgment against principal as defense 
In action for contrlbutiou betweon costiretios, 
8 370 

Termlnation of relatlonship of princij)al and 
surety by Judgment against auvoty and prin¬ 
cipal, 88 11, 243 

idgment lien, loss or release as discharging stirety, 
§201 

irlsdietion. 

Creditores action agaiust surety, $ 202 
Indemnihcation of surety, action for, 8 324 
Procoedings by creditor notillc<l to sue principal, 
8 221 

Heimbursement of surety, 8 324 
istlflcation of surety, 8 64 

Alteration of Justillcation as discharging surety, 
8 127, p. 617 

Bstoppel to assort Invalldity on ground that faiJ- 
uro to Justify, 8 88 
Surety company, § 400 

^eping tender of payment good afCecting surety^s 
right to discharge, § 147 
lowledge. 

Agent of obligee, knowledge by agent of prior 
default of principal, 8 77, p. 5(52 
Alteration of instrument by surety alTocting 
waiver of right to dalm dlsdiarge, 8 

p. 608 

Oosurety’s knowledge of securtty or iudemnity 
for benefit of one surety affec*ting right to 
participate, § 348 

Creditor of fraud practiced on surety, § 75 
Creditor of person as principal, presumptlon of, 

§ 12 


Knowledge—Oontinued, 

Creditor of suretyship relatlonship, 8 8 
Discharge of surety by, 

Acts of exceditor or obligee, § 156 
Extension of time, § 187 
Kelinquishment of security, 8 107 
Pleading in action by creditor against sure¬ 
ty, § 267, pp. 718, 710 

Oreditor’s knowledge that principal exceeded 
authority In fUing blank, § 62 
Oreditor’s lack of knowledge of prior default or 
misconduct affecting duty to dlsclose, § 77, 
p. 5G2 

Default of principal affecting time of givlng no- 
tice to surety of default, § 150, p. 638 
Bmployee^s default and continued employment 
without notifying surety, § 151 
Erasuro by surety alTocting liability, 8 82 
Bstoppel of surety to sct up defenses afPected by 
knowledge of facts, § 160 

Fllliiig blauks without knowledge of surety, 8 62 
Imputation of surety’s knowledge to principal and 
princlpaVs knowledge to surety, § 1 
Obligee of eondition imposed by surety, 8 52, 
pp. 538, 530 

Pleading knowledge of suretyship hi a«*tioii by 
eroditor agiUnst Hnroty, $ 2(17, pp. TIH, 71!) 
l»rlor doftuUt or uilKcondiiet of olilistM', waiit of 
knowledge affcotlng dvity to (llHcloae, § 77, 
p. 502 

rrluelpul of suretyship rolntionshlp, § 2D 
Surety, 

Mxtonslon of time for payment affoctUig dls- 
cliargc, § 101 

Invalldity of prinelpars ohllgatlon alTectlng 
suroty’s llablllty, 8 14 

Prior default or mlscouduct affeci hig duty 
of obligee to dlsclose, § 77, p. 502 

Surety company agcnfs knowledge is knowledge 
of company, § 304 

Usury, burden of provlng surety slgncd wlth 
knowledge of usury, § 270 
Waiver of defensos by surety offoctod by knowl- 
edgc of facts, g 100 

I^alwr disputes, bond exemptlng surety from llablllty 
'for losscB from, g 04, n. 62 

I/fibor or materlal, surety’s llablllty for, g 112, p. 604 
r.>a(dios, 

Accountlng by surety for securitles glven for 
protcctlon of surety, g 321 

Oontrlbutlon betweon cosurotlos, acrtlon for, g 876 
Orcditor’s action against surety, $ 203 

IXiUSCS, 

ABSlgnee’s right to sue surety, g 204, n. 68 
Discharge of surety, 

Alteration of leases, g 127, pp. 610, 620 
Assignmcnt of Icase, g 236 
Dxecutlng ncw lease, g 165 

Liability of surety after expiratlon of term of 
lease, g 111 
Bent, post 

Scope and extent of surety on lease, g 01, n. 29 

Lcgal obllgatlon of surety to pay principal debt, re- 
Imbursomcnt of surety paylng when no legal oh¬ 
llgatlon existed, g SCO, pp. 770,771 
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Letter, 

Adjuster of snrety as not constituting amendment 
of indemnity contract, i 316, p. T76 
Bemand rendering surety liable for default in 
accounting, § 98 

Notice to surety of default affecting rlght to dis- 
charge, § 150, p. 639 

Levy against principales property as payment dis- 
charging surety, § 139 

Levy against surety’s property, reimbursement of 
surety satisfying debt by levy, § 309, p. 772 
Licensee*s bond, reimbursement of surety paying, 
§ 309. p. 770 
liens, 

Bail on principales land for indemnity, § 316 
Creditor against securitiea given by principal 
to surety, § 285 

Creditor on money given principal to surety to 
pay debts, | 283 
Equitable liens, ante 

Bstablishment of validity of lien as condition 
precedent to action by creditor against sure¬ 
ty. § 251 
Surety’s lien, 

Oompleting work after principales default, 
§ 286 

Funds derived from contract covered by 
bond, § 286 

Indemnity, witbbolding property of deceased 
Principal on whicb surety bas lien from 
distrlbution, § 304 

Paying debt on principal’s property, § 307, 
p. 766 

Priority of surety receiving securlty for pro- 
tection over subsequent liens, § 318 
Surety*s rigbt to, 

Compel landlord to enforce lien before suing 
surety, § 288 

Require third person to assert lien, S 339 , 
Idmitation of actions, 

Accounting by surety for securities given for 
protection, $ 321 

Oontracts providing for time to sue applicable to 
creditor*s action against principal, § 248 
Oontribution between cosureties, § 376 

Payment of principal debt barred by limtta- 
tion affecting rigbt, § 367 
Oredltor’s action against surety, § 263 
Dlscharge of surety on liabillty barred by limita- 
tions, § 233 

Indemniflcation of surety, action for, § 323 
Plea of prescription of limitations in surety*s 
action against principal, § 330 
Reimbursement of surety, action for, § 323 
Reimbursement of surety paying principars debt 
barred by limitation, § 309, pp. 770-772 
Surety’s action for indemniflcation or reimburse¬ 
ment, § 323 

Waiver of bar by surety paying debt affecting 
rigbt to reimbursement, § 309, p. 772 
Limitation of amount of surety*s'liabllity, §§ 35, 91-93 
Llquidated damage on breacb of building contract, 
liability of surety for, § 112, p. 593, n. 43 
Loans made contrary to tenns of contract as dis- 
cbgbrging surety, § 135 

Lodge trustees, discdiarge of sureties on ground of 
alteration of liid)ility, $ 125 


Loss, 

Oreditor*s rigbt of recourse against indemnity or 
security o( surety, § 284 

Security for protection of surety, rigbt of con- 
tribution affected by, § 363 
Surety*s rigbt to require creditor or obligee to 
resort to and exbaust otber property or se¬ 
curity before proceeding against sureties, 
§ 288, p. 749 

Mailing, 

Delivery of suretysbip contract by mailing, § 55 
Notice by surety to creditor to proceed against 
Principal, § 220 

Mark, sureties signing contract by, § 49 
Married women, 

Costs against married woman in action by credi- 
tors or obligees against surety, § 281 
Discbarge of married woman by reason of in- 
capacity as not discbarging surety, § 116 
Surety bond on contract wbere married woman ia 
Principal, § 16 

Materiality of alteration of contract as ground for 
discbarge of surety, § 124, pp. 606-607; $ 133,. 
pp. 622-627 
Materialman, 

Claim against surety, § 339 
Reimbursement of surety by, § 340 
Medium of payment, 

Debt affecting co-surety’s rigbt to contrlbutlon, 
§ 365 

Debt secured affecting surety*s discbarge, § 139 
Surety affecting amount of reimbursement, § 335, 

p. 800 

Merger, 

Obligee witb anotber Corporation as discbarging 
surety, § 234 

Rigbts and liabilities as discbarging sureties, 
§ 116 

Mileage, reimbursement or indemnity of surety of 
person becoming surety witbout prlncipal’a 
knowledge, § 307, p. 766 
Minors. Infants, generally, ante 
Misapplication of security by creditor, 

Action by creditor for, § 299 
Defense in action against surety, § 290 
Misconduct of principal, duty of obligee to disclose 
to surety, § 77, pp. 561, 562 
Misrepresentation. Fraud, ante 
Mistake, 

Burden of proof in executing suretysbip contract, 
§ 12 

Construction of surety contract containing mis¬ 
take, § 100, p. 680 

Creditor as to discbarge of surety, § 148 
Payments by surety to creditors made by mis¬ 
take, recovery of, § 293 

Payments under mistake of fact as not discbarg¬ 
ing surety, § 133, p. 623 

Recovery by surety of deposits of collateral by 
tbird person surrendered by surety under 
mistake, g 339 

Reimbursement of surety paying debt xmder mls-. 
take, § 309, p. 771 

Suretysbip contract affected by, {§ 12, 78 
Modifieation, 

Judgment as discbarging surety, § 119 
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Modification—Oontinued, 

I>rincipars contract or snretywhip contract as 
discharging surety, §§ 124-327, pp. COl-620 
Money as security for protcction of surety, § 317 
Money had and rceeivod to rccover roiiiibursemont or 
Indemnity, § 323 
Mortgages, 

Alteration of Intorest rate as discharging mort- 
gage, § 127, p. m 

Assignment of morigiige glveu surety for indem-. 
nity to creditor, § 232 

Assumption of mortgage, purchascr assuming 
mortgage debt as l>ecoming princlpal and 
grantor becoming suwity, § 40 
Oonclusiveness of Judgniont in actlon by surc- 
ties against princlpal to foroclose mortgage 
glvon as security to surety, $ 334 
Oondition to slgning mortgage note, § 52, p. 538 
Contribution bctwcon cosiireties affectcd by pay- 
ment of princlpal obllgation by mor^agee, 

§ 305 

Creditores duty to cnforce mortgage securing debt 
before procecding against surety, S 288, p. 747 
Creditores rlghts against mortgage funilshed by 
Principal to surety as security, § 283 
Discharge of surety, 

Bxecuting mortgage to secure note on whlch 
surety Is bound, 8 124, p. 602 
Mortgagee purchasing mortgaged land, § 116 
Fallure to record as ground for discharging sure¬ 
ty, 8 200 

Indemnity of surety mortgaging own property to 
securo payment of debt, S 282 
Insurun(je of pror)orty mortgaged to secure debt, 
duty of creditor, § 289 

Notice to surety of mortgage as estopping surety 
to maintain action against third persons for 
wrongful act, $ 342 

Partner’s mortgage of separate property to secure 
flrm deed as constitutlng partner as surety, 
8 41 

Priority of surety receivlng security for protec- 
tion as against mortgagee, 8 318 
Real suretyahip, 8 41 

Reimbursement of surety glviug non-nogotiable 
notes secured by mortgage, 8 309, p. 772 
Security for protection of surety, 8 317 

Acqulsition of mortgaged property by surety 
affecting creditores rlghts, 8 285 
Third personas debts or obligations, mortgage or 
property to secure, 8 41 

Motion by surety who has been charged for Judg- 
ment against princlpal, 8 337 
Munlcipal odicers’ bonds, surety’s llabillty on ultra 
vires transaction, 8 22 

Hunicipal ultra vires contracts, surety’s llabillty on, 
8 22 

Nature and form of remedy, 

Contribution between cosuretles, actlons for, 8 372 
Creditor’s action against princlpal, 8 245 
Creditor’s action against surety, 8 250 
Nature of, 

Ooncealment or nondlsdosure sufiCicient to avoid 
suretyship contract, 8 77, pp. 660, 661 
Relatlonsbip, 8 1 
Surety^s liabUity, 88 87-89 
What law govems, 8 8 


Nature of—Oontinued, 

Suretyship contract in general, 8 ,14 

Necossity of principars obligation, 8 13 

New boiid or obligation, 

Agreoment to deliver, § 36 
Indemnity agreement as not covering, 8 315, 
p. 776, n. 8 

Security for protection of surety as covering, 
§ 319 

New parties In action against surety to onforce lia- 
bility, § 264 

New surety, repUcation pleading ratification of addi- 
tlon of new surety, 8 268 

Nomina! damages for breach of surety’s bond, 8 112, 
p. 501, n. 28 

Nonpayment, pleading nonpayment in action by credi¬ 
tor against surety, 8 266, p. 716 

Nonporformanco of condltlons, 

Creditor or obligee as discharging surety, 8 162 
Pleading in adion by creditor against surety, 
§ 267, p. 717 

Nonresident debtor, rlght of one surety against s\ircty 
of nonresident debtor on distinet demand, 8 339 

Nonresident princlpal, 

Creditor’s duty to sue after receivlng notice of 
surety, 8 214, pp. 677, 078 

Failuro to sue after notice by surety as not dis¬ 
charging surety, § 214, pp. 677, 678 

Novation, 

Defense In action by surety against princlpal for 
reimbursement, 8 325 

Part payment by surety as discharging cosurety’s 
obligation to contribute, 8 358 

Notice, 

Acceptance by creditor or obligee of bond or obli¬ 
gation, 8 58 

Action against princlpal affecting oonclusiveness 
of Judgment in action against surety, { 2^61, 
pp. 707, 708 

Agent as to condltlons relating to slgning of 
suretyship contract, 8 62, p. 542 
Alteration of suretyship contract before delivery, 
8 81 

Condition relating to slgning of suretyship con¬ 
tract, 8 62, pp. 542-544 

Oonditional executlon of suretyship contract, bui^ 
den of proving notice in action by creditor 
against surety, 8 270 

Consent judgment against surety, § 277, p. 733 
Creditor, 

Ohanges in relationshlp of Jury and princlpal, 
8 45 

Condltlons attached to slgning of suretyship 
contract, 8 62, pp. 642-644 
Fallure to notify princlpal to perform con¬ 
tract as discharging surety, 8 162 
Forgery of signature of co-surety, 8 74 
Surety^s notice to creditor to proceed against 
Principal, 88 214-222, pp. 676-686 
Evldence of notice in action by creditor 
against surety, 88 271, 272 

I Pleading fallure to sue In action by 

I creditor against surety, 8 267, p. 720 

Question for jury as to giying notice, 
8 274, p. 730 

Sutetyship relatlons, 88 31, 32 
Terminate suretyship contract, 8 131 
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Notice—Continued, 

Death of surety aflFecting rlght to discharge on 
divisible contract, § 240 
Default, 

Burden of proof of giving notiee in action by 
creditor or obligee against surety, § 270 
Condition precedent to action by creditor 
against surety, § 253 

Condition to surety’s liability, pleading notiee 
in action by creditor against surety, 
§ 266, p. 716 

Bvidence of failure to notify surety of de¬ 
fault in action by creditor against surety, 
§ 272 

Bvidence of notiee in action by creditor or 
obligee against surety, § 271 
Failure of creditor or obligee to give notiee 
as discharging surety, § 150, pp. 636-639 
Instructions as to defaiilt by principal in 
action by creditor or obligee against 
surety, § 275 

Purpose of fixing surety’s liability, § 98 
Question for jury as to giving notiee of de¬ 
fault by Principal, § 274, p. 730 

Diversion of note or proceeds aflfecting surety’s 
liability, § 122 

Exeeution sale in action by creditor or obligee 
in action against principal and surety, § 27S 
Failure of creditor or obligee to give as disebarg- 
ing surety, § 152 

Interest allowable against surety computed from 
time of notiee, § 113 

Mortgage, notiee to surety of mortgage as es- 
topping surety to maintain suits for wrong- 
ful act against third persons, § 342 
Motion by surety wbo has been charged for 
judgment against surety, f 337 
Obligee, 

Condition that contract is delivered on con¬ 
dition of obtalning additlonal sureties, § 
52, p. 540 

Non-perfonnance of condition relating to 
slgning of suretyship contract, § 52, pp. 
642-544 
Payment, 

Debt as condition to action for contribution, 
§ 373 

Judgment by surety on clalm for reimburse- 
ment, § 328 

Surety as condition to recover from Princi¬ 
pal, § 307, pp. 766, 767 

Performance of condition by principal, § 52, p. 
539 

Principal of surety’s intention to pay debt af- 
fecting right to reimbursement, § 309, p. 769 
Subcontractor^s ability to perform, § 95, n. 77 
Summary proceedlngs by surety against princi¬ 
pal, § 337 

Termination of surety’s liability, § 131 
Terms of contract which surety undertakes to 
secure, § 91 

Number of sureties, liability of surety when obllga- 
tion signed by less than statutory number, § 37 

Obligee d^ed, $ 4 

Offer to become surety, notiee of acceptance of con- 
ditional offer, S 58 


Offlicers, 

Approval of bond by ofBcers, § 57 
Contribution between sureties on general and 
^ecial purpose bonds, § 353, n. 6 
Duration of surety*s liability, § 109 
Estoppel of sureties to deny that principal is- 
officer, § 83 

Failure to comply v^ith statute relating to suit 
against offleers as discharging surety, § 209 
Notiee by surety to, 

Officer to proceed against principal, § 217 
Terminate liability, § 131 

Kelease of cosurety as releasing other surety, f 
231 

Scope and extent of surety’s liability on oflOiclal 
bond, § 106 

Sureties on general bond and spedal bond as- 
not cosureties, § 345 
Surety companies, § 394 

Omission of words in bond or obligation, §§ 61, 62 
Operation of law, distinction between contract cre- 
ated with consent and arising by operation of 
law, § 9 

Opportunity of obligee to disdose facts to surety, | 
77, p. 560 
Order of court, 

Changing prlndpal*s contract as discharging 
surety, § 232* 

Discharge of sureties by, $ 120 
Discharging cosurety as not releasing other sure¬ 
ty, § 231 

Orlginal nature of surety*s obligation, § 87 
Parol assignment of debt due principal from surety, 

§ 302 

Parol contracts, 

Alteration of pians and spedflcations as dis¬ 
charging surety, § 126, p. 616, n. 63 
Application of payments to debts secured, § 144, 
p. 638 

Cosureties limiting or waiving right to contribu¬ 
tion, § 357 

Extension of time for performance of contract 
by parol as dischar^ng surety, § 181 
Involuntary suretyship arising out of Implied 
parol agreement, § 38 

limiting surety’s liability on written obligation. 
$35 

Modifying contract as discharging surety, § 124,. 
p. 604 

Building contractor*s surety, § 126, p. 611 
Surety to pay debt as extending time to sue. $ 
263 

Suretyship, $ 33 

Creditor to pursue principal flrst varied by 
oral agreement, § 210 

Parol evidence of relationship of parties in action 
by surety against prindpal for rdmbursementr 
§ 331, p. 796, n. 17 
Parol release of surety, $ 227 
Part payment, 

Debt secured as discharging surety, § 143 
Presumption of making by principal in action by 
surety against prindpal, § 331, p. 795 
Prindpal as , cqnsideration for extension agree¬ 
ment discharging surety, § 183 
Principal*s debt by surety, reimbursement of 
surety paying, § 309, p. 772 
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Part payment—Oontiniiod, 

Siirety dlschargiiii? Principal, § 247 
Part performance o£ prinoipars contract, acceptance 
by creditor as modlflcjitlon discliarging surety, 
§ 124, p. C04 

Partlal illegality of surotyship contract, § 79 
Parties liable on contract, § 89 
Parties to action, 

Accounting betwecn cosuroties, § 377 
Oontribution botween cosurctlcs, action for, § 
377 

Creditor as party in action by surety to conipel 
Principal to pay debt, § 303, n, 77 
Creditor notifiod to proceod agaiiist Principal, § 
221 

Creditoris action against ostate of deceasod 
surety, § 249 

Creditoris action against surety, § 204 
Discharge of stirety by bringlng new parties 
into procoe<Iings, § 119 
Bxoneration of surety, action for, § 329 
Indomniflcation of surety, action for, § 329 
Intervention, generally, ante 
Joinder of parties, generally, ante 
Principars action against co-suroty to adjnst 
payments by co-suroty, § 321 
Keimbursemcnt of surety, in action for, § 32i) 
Summary actions by suroties against prlnclpal, 
§ 337 

Surety’s action against Principal, § 329 
Surety’s action to comx>ol princlpal to pay del>t, 
§ 303, n. 77 
Parties to contracts, 

AnoLendment of changlng parties as discharging 
surety on judlcial bonds, 8 110 
Discharge of surety by change of parties, 88 234- 
230, pp, 602-000 

Namlng wrong obligee affecting surety’s liabllity, 
8 37 

Suretyship contract, § 9 

Ohanges in relationship of parties to con¬ 
tract, 88 42-45 
Oompetency of, 8 20 

Construction of contract by, 8 100, pp, 580, 
581 

Indisiwnsable parties, 8 9 
Partnership, 

Capacity of partner to act as surety on obliga- 
tion by his firm as princlpal, 8 80 
Contributiott between partners becoming surctles 
in firm name, § 300, p. 823 
Oontribution to partner slgnlng firm’s bond, § 
353, n. 3 

Discharge of surety, 

Death of partner, | 240 

Extension agreement exeeuted by partner 
without aiithority, 8 180 
Formation of or chapge in paitnership, §8 
234, 238 

Withdrawal of partner, § 234 
Mortgage of partneris separate property to se¬ 
cure fund as constitutlng partner a surety, 
8 41 

Note signed without authorlty, liability of sure¬ 
ty on, 8 24 

Becovery against other partner on payment by 
surety for one partner, 8 340 


Partnership—Continuod, 

Reimbursement of surety on bonds of one part¬ 
ner by copartner, 8 340 

Retiring partners as sureties on assumption of' 
flrm’s debt by new firm, 8 40 
Payment, 

Action by surety against estate of deceasod 
Principal to compel payment, § 313 
Breach by princlpal of agreement with surety to 
pay debt, § 305 
Burden of proof, 

Action by creditor or obligee against surety, 

§ 270 

Action by surety against princiiwd, § 331, 
p. 705 

Action for contributlon against cosurety, 

8 380 

Surety’s action for reimbursement, § 331, 
p. 795 

Contributlon l>etween cosuretlcs, 

Deductlons of payments by princlpal in de- 
termining amount forming basis of con- 
trlbtition between cosuretles, 8 309, 

pp. 824, 825 

Payment as defense in action for, § 374 
I^ayment of princlpal debt by sureties, 
§§ 364-368, pp. 820-823 

Cosurety paying debt and rccelving sociirity from 
creditor, rlght of other surety to recourse to, 

8 351 

Oi^cdltors, recovery by sxircty of payments ma<l<i 
to credltors, 88 203-298 

Discharge, termlnatlou and relcaso of suiM5ty’s lia¬ 
bility, post 

Bquity right of surety to compel princlpal to 
pay debt after maturity, 8 303 
Bvidence of payment, 

Action by surety against Principal, | 331, 
p. 705 

Action for contributlon against cosuretles, 
8 370 

Surety In action for reimbursement, 9 831, 
p. 797 

Under goneral denlal In action by creditor or 
obligee against surety, § 200 

Interest, 

Oonsidcrutlon for extension agreement dis¬ 
charging surety, 8 184 

Payments rocoverod by surety from creditor, 

8 293 

Medium of payment, ante 
Part payment, ante 

Plcading nonpayment In action by creditor 
against surety, 8 200, p. 710 
Presumption in action for contributlon against 
cosurety, 8 380 

Principal paying creditor after surety has paid 
debt, recovery hy surety from creditor, 8 296 
Principales rlght to defense of payment as avail- 
able to surety, § 255, n. 30 
Principales rlght to recover payments from sure¬ 
ties, 8 307, p. 705 

Question for jury as to payment in action by 
creditor or obligee against surety, f 274, 
p. 730 

Becovery by surety of payments, 

Creditore, 88 293-298 

Principal of amounts paid, 8 307, pp. 763-707 
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Payment—Oontlnued, 

Reimbursement of surety paying debt, § 307, 
pp. 763-767 
• Surety, 

Payment by surety preventing recovery from 
Principal, j 247 

Payment of indebtedness by surety, principal 
becoming surety on payment, § 43 
Payment of indebtedness by surety, surety 
becoming principal debtor on payment, 
f 44 

Payment to creditor made tbrougb fraud, 
recovery of, § 293 

Principal as defense in action for reimburse¬ 
ment, § 325 

Rigbts against principal after payment, 
$§ 306-310, pp, 763-773 

Rigbts of surety before payment of princi¬ 
pal debt or obligation, §§ 301-306, 
pp. 767-763 

Rigbts of surety on pasrments to principal 
from surety, § 302 

Time for tender by surety of payment and 
demand for surrender of collateral, § 292 

Payment into court of princlpars debt as sufficient 
to support reimbursement of surety, § 809, p. 768 
Penalty of bond limiting extent of surety’s liabllity, 
§ 93 

Performance, 

Building contract, changing time respecting per¬ 
formance as discharging surety, § 126, 
pp. 616, 617 

Burden of proving performance of conditions in 
action by creditor against surety, § 270 
CJondItions by creditor or oblig^ failure to 
perform discharging surety, § 152 
Conditions relating to signing susretyship contract, 
§ 52, pp. 541, 542 

Creditor performing contract or conditiLon aflfect- 
ing surety’s liabillty, | 96 
Bificharge, termination and r^ease of surety’s li¬ 
abillty, ante 

Nonperformance of contract between principal 
and creditor as defe^ in action against 
surety, § 254 

Pleading performance or nonperformance of con¬ 
ditions in action by creditor against surety, 
§ 266, p. 716 

Surety performing ccmtract on priacipal’s default, 
§ 286 

Period as to wbicb surety^s liability attaches, S§ 107- 
111, pp. 688-691 

Personal interest In siibject of contract rendefing 
surety incompetent to contract, § 80 
Personal matters, right of surety to set up as de¬ 
fense in action by creditor, § 254 
Personjd suretyshlp defined, § 1 
Persona, 

Against wbom action must be brougbt by credit 
or notified to proceed against princdpal, § 221 
Against wbom judgment in action by creditor or 
obligee against principal and surety may be 
rendered, § 277, pp. 733, 734 
Bntitled to give notice to creditor to proceed 
against principal, § 216 

To wbom notlee by sur^ to proceed against 
principal may b^ glven, § 217 


Petition, surety*s petition for release from liability 
on statutoi-y bond, § 120 

Place of employment or operation, change in as dis- 
cbarging surety, § 125 

Plans and specidcatlons, 

Obanges in as discharging surety, $ 126, pp. 613- 
616 

Pleading alteration of in action by creditor 
against surety, $ 266, p. 716 

Plea, 

Oreditor*s action against surety, § 267, pp. 717- 
720 

Biscussion, statutory requirements, § 287 
Prescription and limitatlons In action by surety 
by principal, § 330 

Pleadings, 

Amendment of pleadings as discharging surety 
on judicial bonds, § 119 
Oancellation of suretysbip contract, S 86 
Contribution, action for, §§ 378, 379 
Oreditor*s action against surety, §§ 266-269, 
pp. 714-721 

Judgment conforming to pleadings, S 277, 
p. 733 

Bxoneration of surety, action for, § 330 
Issues, proof and variance, generally, ante 
Reimbursement of surety, action for, § 330 
Surety*s action against principal, § 330 

Pledges, 

Oreditor*s rigbts as against pledgee of security 
given by principal to surety, § 285 
Real suretysbip, § 41 
Security for debt, generally, post 
Security for protection of surety, post 
Surety*s interest in property pledged by principal 
to creditor, § 286 

Third person*s debts, pledge of property to se¬ 
cure, S 41 

Power of attomey, 

Erasure from power of attomey affectlng surety^s 
liability, § 82 
Surety company, § 394 

Pre-existing liability covered by suretysbip contracts, 
§ 108 

Prejudice of surety affecting discffiarge. Biscbarge, 
termination and release of surety*s liability, post 

Premature actions by, 

Oreditors against sureties, $ 263 
Surety for reimbursement or indemniflcation, 
§ 323 

Premature advances to building contractor as dls- 
cbarging surety, § 135 

Premature payments as discharging surety, § 133, 
p. 623; § 134 

Building and construction contracts, § 133, 
pp. 623r^26 

Premiums of surety company, § 397 

Principales failure to pay as ground for discbarg- 
ing surety, § 118 

Preservation by creditor of creditor*s security or for 
surety’s Indemnity, § 289 

AQtion by surety for fraud and negUgenoe of 
creditor, § 299 

Presumptlons, 

Adoption of Seal, $ 46 
Consent of surety to erasure, $ 82 
Consideration in action by surety against Prin¬ 
cipal, S 331, p. 795 
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Preaumptions—CJontinned, 

Oosuretyship, § 344 

Oontribution between cosuretics, actlon for, § 380 
Creditores or obligee’s action agalnst surety, 
§ 270 

Existencc of relationship, § 12 
Foreign surety coiiipany’s compllauce with laws, 
§ 331, p. 796 

Incomplctencss of iustrument, § 54 
Paymont in net Ion by surety for roimbursement, 
i 331, p. 796 

Preji^dice of paid surety from alteratlon of con- 
tract, § 124, p. 605, n. 26 

Beimbursemcnt of surety, action for, § 331, 
pp. 704, 705 

Bightfulness of principales possession of obliga- 
tion, § 55 

Surety companies’ agonfa authority, S 304 
Surety’s action against principal, § 331, pp. 704, 
795 

Unconditional dellvery of bond or obllgation, § 
60 

Prima facie evidonce In action by creditor or ol)lig<*e 
against surety, § 272 

Primary naturo of suroty’s obligatiori, § 87 
I^rincipal deflned, § 3 

Prior rejection of bond or obligation as not provont- 
ing subsequont accoptanco, § 60 
Priority, 

Creditor bavlng recourse to mortgage, § 283 
Creditor having right of recourse against se- 
curity given to surety, 8 285 
Surety receiving socurlty for protectlon as 
against tbird person, § 318 
Surety*s right to securlty given by oosurety as 
prior to rights of subsequont judgment pur- 
chasers, § 348 

Surety’s rights as against thlrd person, § 340 

Pro rata application by court of payment of securod 
debt, § 144, p. 634 

Proceods, dlvorsion or use of proceeds for unanthor- 
ized purposo. as dlscharging surety, §§ 121, 122 
Process, ci^edltor^s action against surety, § 205 
I>rogress payments, surety complcting contract, right 
to payment, § 280, n. 48 

Promise of obllgee to procure othci: surety, § 52, p. 
641 

Property, 

Oovered by suretyship contract, § 105 
Oreditor's right of recourse to indemnity or se- 
curity of surety extends, § 283 
Beimbursement of suretles satisfylng debt In 
property, § 309, p. 772 

Subject to satlsfaction of principales debt, rc- 
quiring creditor to proceed against before 
sulng surety, § 288, p, 747 
Public policy, 

Oontracts for idemniflcatlon of surety, 8 315, p. 
774 

Implied contract for indemniheation of ball, § 
316 

Purchase of debt secured by third person as dis- 
charglng surety, § 142 
Qualificatlon of surety^s liability, 8 35 
Qucdlflcations of surety, 8 30 
Quasi suretyship contract, 8§ 88-41 


Questions of law and facts, 

Oontribution between cosureties, in action for, 
8 381 

Creditor’s or obligee’s action against surety, § 
274, pp. 728-731 

Diligence of creditor in proceeding against Prin¬ 
cipal, 8 221 

Intent to become surety where signature mis- 
placed, 8 ^ 

Materiality of changes in pians or speciheations 
as discharglng surety, 8 120, p. C14 
Surety’s action against principal, 8 332 

Batifleation, 

Addltion of new surety, replication pleading, 8 
268 

Agrecment to become surety entered into by an 
anthorized agent, 8 36 

Alteratlon of contract alfecting dlschai'ge, 8 124, 
p. 607 

Buildiiig contract, § 126, p. 613 
QiUistion for jury, § 274, p. 731, n. 3 
Extension of payment or performance affecting 
dischargo, § 102 

Payment to unauthorlzed agent as discharglng 
surety, § 130 

Surety compaiiy of acts of agent, § 304 
Suretyship contract, §§ 72, 84 
Evidence, § 12 

Boading, 

Paliure of principal to read indemnity clauso, 
8 316, p. 775 

Failui'e of sui-ety to read contract as mlstake, 
§ 78 

Signi ng suretyship contract without roading, § 
76 

Beal party in Interest, action by creditor against 
suretles, 8 264 

Beal suretyship, 8 41 
DoOnod, 8 1 

Bebuttal of presumptlon of exlstenco of relationship, 
§ 12 

Appolntmont of receiver for princIpaPs prop¬ 
erty, 8 303 

Cosureties, surety for receiver and surety for as¬ 
sistant recoiver as not cosureties, 8 344, n. 
92 

Corporate security dlscharged by^ receivership 
procecdings against, § 237 
Dellvery of obligation by principal ofter re- 
ceivershlp, § 66 
Dxhaustion, 

l^rlncipaPs property in hands of receiver as 
condltion to executlon against surety, 
8 279 

Bemedies against prlnclpars receiver before 
proceeding against surety, § 287 
Extonsion agreement eiecuted by receiver as 
discharglng surety, 8 130 
Paliure to present clalms 'against receiver as 
discharglng sprety, 8 211 
Priority of surety receiving securlties for pro¬ 
tectlon as against, receiver, 8 318 
Surety companies, recovery of unealrned premi- 
ums from receivers, 8 397 
Surety for receivers, expenses Incurred by sjurety 
as covered by Ind^nlty agreement § 335 
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Hecitals, 

Payment as discharglng sarety, § 146 
Suretyship obligation estopping surety to assert 
objection or defect, § 72 

Record, 

Approval of bond by officers, § 57 
Failxire to record contract as discharging surety, 
§ 116 

Kecourse to and exhaustion of other property or 
securities by creditor before suing surety, rlght 
of surety to require, § 288, p. 746 
Reduction of damages suffered by obligee by apply- 
ing sum received, § 112, p. 591 
Re-establishment of original relationship of Prin¬ 
cipal and surety after change, § 45 
Reformation of suretyship contract, § 78 
Refund of payment of debt restored as restoring 
surety’s liability, § 139 

Registration of securities transferred to surety for 
protection, | 317 
Reimbursement, 

Indemnitor of cosurety, liability of other surety 
for contrlbution, § 353 

Successive sureties in judicial proceedings, § 390 
Supplemental sureties, § 388 
Surety by principal, § 307, pp. 763-767; § 300, 
pp. 767-772 

Actions and proceedings for reimbursement, 
§§ 323-335, pp. 786-803 
Express contract for reimbursement, § 315, 
pp. 774-777 

ImpUed contract for reimbursement, § 316 
Surety by third person, § 340 
Relationship of parties, 

Burden of proof in action by surety against 
prindpal, § 331, p. 794 

Evidence in action by surety against principal, 
§ 331, p. 796 

Exiecution in action by creditor or obligee against 
principal and surety, designation of relation¬ 
ship, I 278 

Findings in action by creditor or obligee against 
surety, § 276 

Judgment in action by creditor or obligee 
against principal and surety, designation of 
relationship, § 277, p. 734 
Questione for jury in action by creditor or ob¬ 
ligee against surety, § 274, p. 729 
Statutes permitting surety to establish surety¬ 
ship in action against principal, § 336 

Release, 

Principal affecting contrlbution between cosure- 
ties, S 359 

Security given by principal to surety affecting 
creditor’s rli^ts, S 285 
Sureties^ 

Failure of principal to sign, § 48 
Liability, see Discharge, termination and 
release of surety’s liability,' ante 
Some sureties for failure to comply with 
condition to procure additional signers, 
i 62, p. 541 

Surety of cosurety as terminating liability for 
contrlbution, S 358 

Belief, 

Principal as defense in action by surety for re- 
ixnibarsement, $ 325 


Relief—CJontinued, 

Surety of cosurety as terminating liability for 
contrlbution, § 358 

Relinquishment of security, 

Restraining relinquishment by one cosurety, § 
348 

Rlght to contrlbution between cosureties af- 
fected by, § 363 

Removal of cause to federal court, indemnity agree- 
ment covering cost incurred by surety in at- 
tempting removal, § 315, p. 777, n. 21 
Removal of resignation of employee or oflEicer as 
terminating surety^s liability, § 109 
Rmnoval of tenant by summary proceeding as ter¬ 
minating surety’s liability for rent, § 111 
Renewal contract, liability of surety for perform- 
ance of renewal contract, § 110 
Renewal notes, 

CJontribution between cosureties, renewal of note 
affecting rlght, § 360 

Cosureties, persons bound on renewal note and 
sureties on original note as not cosureties, 
§ 345 

Fraud in obtaining affecting surcty’s right to 
discharge, § 185 

Reservation of right to ex^end time of payment 
as affecting discharge of surety by giving 
renewal note, § 190 

Security for protection of surety as covering 
renewal note, § 319 

TaMng note as discharging surety, §§ 176, 177 

Renewal of principales debt, security for protection 
of surety as covering, § 319 
Renewal of suretyship contract, consideration, §§ 
64, 65 
Rent, 

Assignee of lease, right to enforce surety’s lia¬ 
bility for rent, § 264, n. 68 
Deposit by surety for security for payment, 
return of, § 292 
Discharge of surety, 

Alteration or modiflcation of lease, § 124, p. 

603; § 127, pp. 619, 620 
Assigmnent of lease, § 116 
Destructlon of building, § 123 
Extension as to part of rent, § 170 
Exhaustion of landlord’s remedy against ten- 
ant^s property before proceeding against 
surety, § 288, p. 748 

Extent of liability of surety, § 90, n. 19 
niegal lease, surety’s liability for rent of prop¬ 
erty leased for lUegal purposes, § 20 
liability of surety for rent due by lessee for 
fixed term, § 111 

Surety securing payment of rent, rights in prem- 
ises, § 286 

Repair of property securing debt, creditor*s duty 
to repair, § 203 

Repleader in action by creditor against sureties, 
§ 267, p. 718, n. 88 

Replevin of principal’s debt by surety, reimburse¬ 
ment of surety replevying debt, § 309, p. 768 
Replication or reply, creditor or obligee in action 
against surety, § 268 

Representatlons as constltuting fraud avoiding sure¬ 
tyship contract, § 76 
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Requisite of suretyship contract, §§ 20-70, pp. 526- 
653 

Bes judioata, 

JudgmGnt against prinoipal In action against 
snrety, § 261, pp. 706-700 
Right of Principal to sct up defense of available 
to surety, § 256^ n. 28 

Bescission, 

Principars contract as gronnd for dischargo of 
surety’s liability, § 128 
Suretyship contract, 

Discharge of surety, § 120 
Fraud, § 75 

Beservation of rights aflTccting dlschargo of surety, 
extonsion of time of payiuent or porformance, 

§ 190 

Besidence, notice by surety to creditor to procood 
against Principal to state debtor*B iKisidence, 
§ 210, n. 72 

Betaine<i pereontages, 

Assigned to surety as security, § 317, n. 70, 71 
Paymeiit witbout surely’H coiiseut as diwdmrgiiig 
surety, § 133, p. 024 

Priority of surety over gencral credltors of Prin¬ 
cipal, § 318 

Retroactive oporatlon of, 

Statute, § 5 

Suretyship contract, § 108 

Beturn day, change wlth rcjspoot to roturn day as 
discharglng surety on jndlcial houd, § 110 

Rotum of se<?uritles doi)OHitod by thlrd porson for 
protection of surety, H 330 

Bevival of surety*H liability, 

Act of cosurety, § 232 
Beloased surety*s liability, § 223 
Surety disoharged on ground of altoratlon of in- 
strument, § 124, p. (i08 

Revocatioii, 

PrinclpaVs authority to hll blanlcs, § 62 
Principars contract as ground for disdmrge of 
surety, § 128 

Suretyship bofore delivery and acccptaiuto, § 00 
Suretyship contract as ground for dlscliurge of 
surety, § 120 

Rights and llabilitics betwocn cosureties, §$ JW3-38r>, 
pp. 807-835 

Rights and remedies of creditors, §g 246-285, pp. 000-- 
742 

Against Principal, §§ 245-248 
Against surety or princlpal and surety, §§ 240-281, 
pp. 700-737 

Recourse to Indomnity or security of snrety, 
§§ 282-285, pp. 738-742 

Rights and remedies of surety, §S 286-342, pp. 742-807 
As to creditor or obligee, §S 280-209, pp. 742-750 
As to Principal, §§ 300-338, pp. 750-805 
As to third persons, §§ 330-342, pp. 805-807 
What law governs, § 8 

Satisfactlon, 

Debt, rights of surety against Principal after sat- 
Jsfaction, §§ 306-310, pp. 703-773 
Defense in action by surety against princlpal for 
reimbursement, § 325 

Principal debt or obligatlon, rights of surety he- 
fore satisfactlon, §§ 301-305, pp. 757-703 


Satisfactlon—Oontinued, 

Principal debtor obligation by surety as condi- 
tion to right of contribution, §§ 364-368, 
pp. 820-823 

Scope and extent of liability of surety as to creditors 
or obligees, §§ 90-115, pp. 660-690 
Scals, 

Discharge of surety by affixing or removing seal, 
§ 127, p. C17 

Parol agreement betweeu obligee and principal 
changing terma of contract under seal as 
groiuid for discharglng surety, § 124, p. 604 
Suretyship contracta, § 40 

Oonsideration imi)oi*tGd by seal, § 65 

Socondary liability of surety on note, § 87 
Security and surety not synonymous, g 1, n. 3 
Security for debt, 

Accounting by creditor recelving security, g§ 198, 

201 , 200 

Application by creditor of security, action by 
surety for fraud and negligenco, § 200 
Application of security.or proceeds by creditor, 
gg 280, 200 

Asalgimuuit of security to creditor by surety hold- 
iiig proporty as indomnity, g 282 
BeneUcial rights and intoix>sts of surety, § 280 
Oollecttion by creditor, gg 280, 200 
Cosur<»i.yship arising from pledge of suroty’s se- 
curltioa for principars Indcbtodnesa, § 344 
Oroditor*s rights, gg 282-285. pp. 738-742 
Delay lii rosortlng to or enforclng other securl- 
tles as discharglng surety, g 213 
Demand by surety that creditor sell securities, 
g280 

Dlspoaltlon of security for less than value as 
ground for discharglng surety, g 109 
Rxhnnstion of securities by eroditor Iwfore suing 
surety, riglit of surety to coini>el, § 288, p. 746 
Fallnro to obtalu or presorve security as ground 
for dlacharging surety, g 203 
Insurance, duty of creditor to insure, g 280 
Mlsaf>pncatlon, 

Action by surety for, g 209 
Defense In action by surety, § 290 
Discharge of surety, gg 204-207 

New collateral as oxtension of time for pay- 
mont discharglng surety, § 377 
Presorvation by creditor of security or proceeds, 
§ 280 

Action by surety for fraud or negligenco of 
creditor, § 209 

Resource to security by ci-editor before suing 
surety, right of surety to compel, g 288, p. 740 
Rccovery by surety of excess where security is 
converted Into money, g 293 
Rclease of princlpal as discharglng surety liahle 
on collateral security for debt, g 220 
Relinqulslmient or loss as ground for discharge 
of euroty, g§ 197, 204-207 
Bui*den of proof in action by creditor or ob- 
ligoe against surety, g 270 
Pleadlng in action by creditor against surety, 
§ 267, p. 719 

iSale, demand by surety that creditor seU se¬ 
curities, g 289 
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Security for debt—Continued, 

Surrender by creditor of security to surety pay- 
ing Principal debt or performing Principal 
obligation, § 292 

Seoority fqr protection of surety, §§ 317-321, pp. 77^ 
786 

Accounting by surety, § 321 

Addltional security on death or insolvency of 
cosureties, § 303 

Agreement relating to giving security, § 317 
Application of security, §§ 304, 319, 320 
Assigninent as security, rights of surety as 
against third person, § 318 
Assigninent to surety, § 317 
Oontribution between cosureties, 

Deduction of security in determlning amount 
forming basis of contribution, g 369, 
pp. 824, 82& 

Rlgbt aflPected by receiving securities, g 362 
Oonversion, § 321 

CJosurety*s rigbt to security received by another 
surety, § 348 

Creditors of principal, rigbt tb excess of surety 
over debts for wbich surety is liable, g 320 
Deduction of security in determlning amount 
forming basis of contribution between co- 
bureties, g 369, pp. 824, 825 
D^ivery of securities to surety, g 317 
Discharge of surety by Inducing surrender of se¬ 
curity, §g 193-196 

Discbarge of surety baving security by extension 
of time of payment or performance, gg 164, 
165 

Bxcess of security over debt for wbich surety is 
liable, <g 320 
Accounting for, § 321 

Exdusive beneflts of one surety in security or 
Indemnity, g 348 

Existence of suretysbip relation affected by, g 9 
Injunction against enforcement, g 307, p. 766 
Misapplication of security affecting rigbt to con- 
. tribution, g 363 

New bond or obligation covered by security, § 319 
Proceeds from security deducted in determlning 
amount forming basis of contribution be¬ 
tween cosureties, § 369, pp. 824, 825 
Reglstration of securities, g 317 
Reimbursement of surety paylng debt affected 
by taking security, g 307, p, 765 
Rdinquisbment or loss affecting rigbt to con¬ 
tribution between cosureties, g 363 
Renewal of debt, security as covering, g 319 
Retained percentages, g 317, n. 70, 71; g 318 
Assigned as security, g 317, n. 70, 71 
Retum of security by surety, g 321 
Retum of security deposited by third person, 
g339 

Supplemental surety, rigbt of surety to partici¬ 
pate in, § 389 

Surrender by surety, g 321 
Third person, 

Depositlng securities, retum of securities, 
§339 

Bigbts of surety receiving security for pro¬ 
tection as against third persons, g 318 
Security fumisbed by third i)erson as not 
covering renewal of debt, g 319 


Security for protection of surety—Continued, 

Waiver of discharge arising from acts or con- 
duct of creditor or obligee by taking se¬ 
curity, § 160 

Wbat constitutes security, § 317 
Seizure of principal’s property as discharging surety, 
§139 

Separate actions, 

Co-obllgors for reimbursement, § 329 
Creditor against princlpal and surety, g 245 
Separate Instruments creating relationsbip of Prin¬ 
cipal and surety, § 34 
Separate judgment^ 

Actions by creditor or obligee against prindpal 
and surety, § 277, p. 734 
Principal and sureties jointly sued, g 277 
Separate pleas or answers in action by creditor 
against prlncipal and surety, § 267, pp. 718, 719 
Servante, Employees, generally, ante 
Service, 

Notice by surety to creditor to proceed against 
Principal, § 220 

Process in action by creditor against surety, § 
265 

Replevin suit, failnre to serve as defense in ac¬ 
tion by surety for reimbursement, g 325 
Set-ofif and counterdaim, 

Contribution between cosureties, action for, g 
375 

Cosurety’s claim in action by creditor against 
surety, g 259 

Oreditor’s action against surety, gg 257-260, 299 
Equitable set-off of principars claim in action by 
creditor against surety, g 260 
Indemnification, action by surety for, g 326 
Interest allowed on set-ofif of principales claim in 
action by creditor against surety, § 260 
Joint action by creditor against principal and 
surety, set-off of principales claim in, g 260 
Judgment in action by creditor or obligee against 
surety where prlncipal interposes counter- 
claim, g 277, p. 733 

Payment of principales debt by surety against 
debt due prindpal from surety, g 308; g 
309, p. 767 

Insolvent prindpal, g 308, n. 88 
Pleading in action by creditor against surety, g 
267, p. 718 

Principars claim as set-off in action by creditors 
against prindpal and surety, g 260 
Reimbursement, action by surety for, § 326 
Surety’s action against creditor, g 299 
Surety’s action against principal for reimburse¬ 
ment or indemnification, g 326 
Surety’s claim as set-ofif in action by creditor 
against surety, g 258 

Setting aside judgment in action by creditor or obligee 
against principal and surety, § 277, p. 735 
Settlement Compromise and settlement, generally, 
ante 

Several liability of prindpal and surety, g 89 
Signatures, * 

Notice by surety to creditor to proceed against 
prindpal, g 219 

Suretysbip contract, gg 48-53, pp. 535-544 
^ent signing contract, g 51 
Gonditlonal signing, g 52, pp. 538-544 
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Signatures—Continued, 

Suretyshlp contract—Oontinued, 

Oo-surety, § 50 
Creditor, § 53 

Estoppel from denying IJability to surety on 
bond signed by another, § 315, p. 775 
Joint and several bonds, § 48 
Joint bonds, § 48 , 

Mark of sureties, § 49 

Notice of conditions relating to signlng, § 52, 
pp. 54^-544 
Obligee, § 63 

Place of slgning by surety, § 49 
Presumption of completenoss of Instmment 
condltioned on slgning by others, § 52, p. 
544 

Principal, $ 48 

Oonditlonal signlng, § 52, p. 530 
Notice to creditor or obligee of conditlon 
that Principal should sign, § 52, p. 
543 

Eeadlng, signlng by surety wlthout reading, 
§ 70 

Signlng by other surety, § 62, pp. 539-641 
Statutory bond by Principal, § 48 
Surety, § 45 

Oonditlonal slgning, § 52, p. 538 
Reading, signlng by surety withoiit road- 
ing, § 70 

Two Instruments and one signature of sure¬ 
ty, § 49 

Two slgnatures by same poraon, S 40 
Waiver of conditions relating to signlng, § 
52, p. 542 

Sllence, 

Oonsent of surety by sUonce to alteratlon as af- 
fectlng dlscharge, § 124, p. 607, n. 40 
Surety creating estoppel to set up objectlons, § 83 
Solvency of Principal, obllgce's duty to dlscloso to 
surety, § 77, p. 601 

Speclal equitles alTecting surety's right to control ap- 
pllcation of payment, $ 144, pp. 032, 033 
Spoliation of Principal contract as ground for dls- 
cbarge of surety, § 130 

State grauting resplte to Principal as releaslng sure¬ 
ties, § 244 
Statute of frauds, 

Parol agreement between obligee and Principal 
changlng terms of contract witbln statute of 
frauds as ground for disebarge of surety, $ 
124, p. 004 

Reimbursement of surety paying principaVs debt 
affected by waiver of defense of statute, § 309, 
p. 772 
Statutes, 

Aetion by surety to compel Principal to perform 
obllgation wben due, § 308 
Attachment by surety of prlncipars property be- 
fore payment of debt, § 838 
Attorney^s fee in action by creditor or obligee 
against surety, § 281 

Oondition precedent to actions for contributlon, 
§ 373 

Contributlon between cosureties, § 363 

Bnforced by issuing exeeution on Judgment 
obtained by creditor, § 871 
Creditor required to pursue Principal before su- 
ing surety, $ 209 
72 C.XS.—S8 


Statutes—Oontinued, 

Definition of surety, § 2 

Dlscharge, terminatlon of release of surety’s lla- 
bility, ante 
Estoppel ta, 

Assert noncompllance of statutory requlre- 
ments as to executlon, § 83 
Question validity of statute under whlch 
bonds were given, § 83 

Exeeution by surety paying debt against princlpal, 

$ 312 

Exhaustion of prlncipars property before levy of 
exeeution against surety’s property, § 279 
Failure to compiy with notice by surety to credi¬ 
tor to proceed against prlncipal as discharg- 
Ing surety, § 214, p. 677 

Failure to presont claims against decedenfs es- 
tate as disebarging surety, § 211 
Foreign surety company, § 390 
Insolvcncy of Principal, failure to proceed against 
Principal after notice by surety to creditor 
as disebarging surety, § 215 
Judgment against surety on Judgment against 
Principal, § 277, p. 733 

Judgment in action by creditor or obligee against 
Principal and surety required to designate, 
relationship of parties, § 277, p. 734 
Motlon by surety who has beon charged for Judg- 
nicnt against Principal, § 337 
Notice by surety to, 

Creditor to proceed against prlncipal, §§ 214- 
222, pp. 076-685 
Terminato liabillty, § 131 
Fart of stiretysbip contract, 5 100, p. 570 
Parties In action by creditor against surety, and 
Principal, § 264 

Payments in vlolation of statutory restrictlons as 
disebarging surety, $ 133, p. 623 
Qnalidcation of surety, $ 80 
Recoursc to and exbaustlon. 

Creditor of otber property and securities, 
surety’s right to require, § 288, p. 740 
Creditores or obligeees remedies against Princi¬ 
pal before proceeding against surety, § 
287 

Release of cosurety as releaslng other surety, § 
281 

Resort to prlncipars property before proceeding 
against surety, § 288, p. 749 
Retroactive operatlon, § 5 

Set-off of principaPs claim In action by creditor 
against surety alone, § 260 
Striet constructlon of statute for protectlon of 
gratuitous surety, § 101, n. 87 
Summary remedy, 

Enforcement of contributlon, §§ 884^ 885 
Surety against princlpal, § 837 
Surety companles, § 892 
Surety’s rights accorded by statute, § 286 
Suretyshlp contract aflfected by noncompllance 
wlth statutory requirement, 5 87 
Surety’s statutory remedies against prlncipal, §§ 
330-338 

Tender by surety to creditor of amount of de- 
mand and demand securities, $ 292 
Validity of suretysbip contract affected by failure 
to observe statutory requlremonts as to bond 
or principales obllgation, § 15 
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Statutes—CJontlnned, 

Venue of actlon by creditor against snrety, § 262 
Statutory bond, 

Approval by obllgee or creditor, § 67 
Direct action against snrety on, § 287 
Discharge of snrety by, 

Acts and transactionis of creditor, § 148 
Order of court, § 120 
Provisions of snretyshlp contract, § 117 
limitatlons of surety*s liabllity by penalty of 
bonds, § 93 

Notice to obligee as to statntes reaniring two or 
more suretles, § 52, p. 543 

Scope of snrety’s obligations nnder, § 91, pp. 569, 
670, n. 28, 29 

Slgning by prlnclpal, § 48 
Stay of ezecntion, 

Action by creditor notifled to proceed against 
Principal as discharging snrety, § 221 
Extension of time discharging snrety, §§ 173, 175, 
182 

One joint creditor as discharging snrety, S 168 
Reimbursement of snrety on bond for stay of 
execntion, § 390 
Releasing snrety, $ 212 

Surety*s property nntil principales pioperty is ex- 
hansted, f 287 

Stay of proceedings, 

Discharging snrety, §§ 162, 212, 244 
Principal against snrety, § 302 
Snrety nntil collateral secnrity can be enforced, 
§ 288, p. 749 

Stlpnlations, discharge of snrety on Jndidal bonds 
by making stlpnlations, § 119 
Stodcholders, 

Ck)ntiibntion between stockholders acting as co- 
sureties with nonstockholders, § 853, n. 91 
Pailnre to enforce statutory liability as defense 
in action for contribntion, § 374 
Stolen money, sarety^s liability on obllgation to repay 
stolen money, S 20 

Striet constmetion of snretyshlp contract, §§ 100- 
il02, pp. 577-686 

Strikes, bond exempting snrety from liability for 
losses resnlting from, § 94, n. 62 
Snbcontractor*s contract, liability of snrety on, § 100, 

p. 681 

Snbcontractor's snrety, 

Amount of recovery against, § 112, p. 593, n, 47 
Discharge by alteratlon of contract, § 126, p. 611, 
n. 8 

Natnre of relations, § 1, n. 1 
Snbject matter of contract, constmetion of, 5 103 
Snblease, 

Right of snrety for payment of rent, § 286 
Snrrender of lease by snblessee as discharging 
snrety, § 127, p. 620 
Snbrogation of snrety, § 306 
Snbseqnent contracts, snrety’s liability on, f 110 
Substitute surety, contribntion from prior snrety, 
§ 358 

Successive bonds, snreties on successive bond as co« 
sureties, § 345 

Successive contracts or periods, liability of snrety on, 
S 110 

Successive snreties in judicial proceedings, § 390 


Summary proceedings, 

Contribntion between cosnreties, §§ 384, 385 
Payment or satisfaction of principal debt 
as condition precedent, § 364 
Oreditor’s or obligee*s action against snrety, 

§ 250; § 277, p. 733 

Execntion, enforcement of execntion rendered 
against principal and snrety and paid by 
snrety, § 312, n, 76 
Snrety against principal, § 337 

Supplemental sureties, S§ 386-389 

Bnrden of proof of that person is supplemental 
snrety in actioh for contribntion, § 380 
Oonsent of prior signers as snbseqnent signer in 
supplemental secnrity, § 387 
Contribntion between consureties, Joinder of snp- 
plemental surety in action to enforce, § 377 
Oontribution between supplemental surety and 
snreties, § 388 

CJosnretyship between supplemental snrety and 
snrety, § 386 
Dednitions, $ 386 
Discharge of snrety, 

Adding supplemental snreties, § 234 
Payment by snrety, § 141 
Bxoneration, § 388 

Indemnity given to supplemental snreties, sure- 
ty*s right to participate in, § 389 
Joint debtors, snreties for joint debtors as snp- 
plemental sureties, § 387 
Nature of liability to creditor or obligee, S 87 
Pleading consideratlon for supplemental agree- 
ment in action by creditor against surety, 

§ 266, p. 716 

Principal, snrety as principal of supplemental 
snretT. § 386 
Reimbursement, § 388 

Release of surety, effect on supplemental snreties, 
§ 230 

Secondary or collateral liability, § 386 
Secnrity by surety to supplemental snrety, credi- 
tor*s reconrse to, § 282 

Secnrity given to supplemental sureties, right 
of surety to participate in, S 389 
Stipnlation, becoming supplemental snrety by, 
§ 387 

Successive snreties in judicial proceedings, | 390 
Wbo are supplemental snreties, § 387 

Snrety companles, §§ 391-400, pp. 837-843 
Actions, 

Foreign companles, $ 309 
Premium, § 397 
Agent, S§ 394, 396 

Foreign Corporation for Service of process, 
§ 399 

Analogy to Insurance, § 391 

Apportionment and accmal of preminms, § 397 

Oertifleate of anthority, § 400 

Oertifleate of foreign Corporation, § 399 

Oommon snrety defined, § 391 

Defined, § 391 

Delivery of bonds or other obligations, § 396 
Discharge of snrety as defense in suit for pre- 
minm, | 397 

Dissolutlon as discharging corporate snretv. 
§ 237 

Estoppel to deny anthority of agent, § 394 
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Surety companles—Continued, * , 

STiecutlon of bonds or otber obligatlon, § 3D6 
Expenses of trustees, cost of surety bond as, ] 
§ 302 j 

Filing bonds wlth offlcer to wbom bonds are 
given, § 391 

Foreign corporations, § 309 

General agentes authority, § 394 

Ineorporatlons, § 393 

Justiflcation by surety, § 400 

Knowlodge of agent is knowledge of company, 

S 394 
Notice, 

Agent as notiee to company, § 394 
Bond is no longer needod, § 397 
Terminate liability, statutory right, § 131 
OJQBlccrs, § 394 
Organl 2 ation, § 303 

Penalties against foreign Corporation, § 390 

Power of attomey, § 394 

Powers and functions, §§ 302, 305 

Premium, £ 307 

Presumption, 

Authority of agent, § 304 
Powers of companlcs, § 391 
Eatillcation of agentes act, § 304 
Receivership, 

Bischarging corporate surety, S 23fi 
Becovery of tinoamed premlums, j} 307 
Eecord of power of attomey, § 304 
Eelnsurance, § 308 

■Belease of liability to pay premlums, S 307 
Service of process, 

Aetion to enforoe liability, § 205 
Foreign Corporation, £ 309 
Sole surety, foreign company as, S 309 
Statutory provislon, § 392 
Foreign Corporation, § 399 
Striet oonstmetion inapplicable to surety com¬ 
pany, § 102 

Transfer of assets as defense in action by surety 
against princlpal for reimbursement, § 325 
Uneamed premium, recovery back, § 307 
Venue of action by creditor against, § 202 
Waiver by agent of notice of dofault by Prin¬ 
cipal, § 150, p. 639 
Suretyship defbaed, f 1 
Surrender, 

Creditor of security to surety paying principal 
debt or performing princlpal obllgation, 8 292 
Lease as termlnating surety’s liability for rent, 
§ 111 

Surety of security for protection of surety, § 321 
Tax collectores bond, notice by surety to terminate 
liability, § 131 

Taxes on security, duty of creditor or obligee to pay, 
§ 203 

Tenant holding over, liability of surety of tonant 
for fixed term, § IH 
Tender, 

Payment or performance dlscharging surety, 
S 147 

Surety to creditor of amount of debt and de- 
mand securities therefor, § 292 
Term of oflGice, surety^s liability covering subsequent 
terms, § 109 

Termination of relatlonship in general, £ 11 


Termination of surety’s liability. Discharge^ term¬ 
ination and release of surety’s liability, ante 
Third parties, 

Fraud of third party inducing suretyship con- 
tract, £ 75 

Indemnity of surety exeeuted by third person 
as not covering renewal of debt, § 319 
Indemnity or security given by third person 
to surety as unavailaWe to creditor, § 282 
Payment of principal debt by third person affect- 
ing surety’s right to reimbursement, £ 309, 
p. 708 

Rights of surety recciving securities for pro- 
tection as against third peraons, § 318 
Securities given to surety by third person as 
not Inuring to benefit of cosureties, £ 360 
Third party benefleiaries, 

Alteration of building contract as not discharg- 
ing surety as to, £ 120, pp. 612, 613; £ 133, 
pp. 626-627 

Parties in action against principal and surety, 

£ 204 

Parties in action against surety, § 264 
Tiims 

Acc(Ttnncc by creditor obligee of bond or ob- 
ligations, £ 57 ^ 

Action by creditor against surety, time to sue, 
£ 203 

Action by surety against principal, time of ac- 
crual, £ 301 

Action for contribution, time to sue, ££ 376, 381 
Action must be brought by eroditor notlficd to 
procced against principal, § 221 
Alteration or modification of contract affectlng 
discharge of surety, £ 124, p. 602 
Oonsent of surety to, 

Acts or conduct of creditor or obligee affecb- 
ing right of surety to discharge, £ 158 
Alteration affeoting right to discharge, § 124, 
p. 607 

Oonsidoratlon affected by time making surety¬ 
ship contract, £ 67 

Default of Principal, finding as to time In ac¬ 
tion by creditor against surety, £ 276 
Exceution of suretyship contract, £ 47 
Extonslon of time of payment or performance 
dlscharging surety, ££ 161-192, pp. 647-662 
Implied contract for Indemnification or reim¬ 
bursement, time contract arises, £ 310 
Notice 

Default, quostlon for Jury as to reason- 
ablcnoss of time, £ 274, p. 730 
Surety of default afifecting surety’s discharge, 
£ 150, pp. 638, 639 

Surety to creditor to procced against prln- 

I cipal, § 218 

Obllgation as surety continues, ££ 107-111, 

pp. 681-691 
Payment, 

Builder, change of time as dlscharging sure- 
I ty, § 133, p. 626 

I Principal debt by surety affectlng right to 

I reimbursement, £ 809, pp. 767, 769 

Performance of contract, change or alteration 
I of time as dlscharging surety, £ 127, 

p. 617 

Building contract, £ 126, pp. 616, 617 


1315 



INDEX TO PRINCIPAL AND SUBETY 


rtme—Continned, 

Surrender by creditor of collateral, S 292 
Tender, 

Payment of debt and demand snrrender of 
security, $ 292 

Performance affecting sTirety’s right to dis- 
cbarge, § 147, n. 60 

Transfer of subject matter and security as discharg- 
ing surety, § 132 
Prial, 

Oontributlon between cosureties* action for, §§ 
376, 381 

Oreditor*s or obligee’s action against surety, 
§§ 273-276, pp. 723-732 
Tmstees, 

Oosurety receiving securities from creditor as 
trustee for other sureties, § 349 
Cosurety receiving security or Indemnity as 
trustee for cosurety, § 348 
Creditor as trustee of security for paymait of 
debt, § 289 

Extension agreement executed by trustee as dis- 
charging surety, § 180, n. 97 
Parties in action against surety, S 264 
Release of cotrustee as releasing surety, § 224 
Trusts, creditores rigbt to enforce trust created for 
benefit of surety, § 284 

Uberrlnae fides contract, suretysbip as, § 1, n. 1 
Ultra vires contracts, surety’s liability by ultra vires 
primary contract, § 22 

Unauthorized signature of prlndpal, suretyes lia¬ 
bility on Instrument signed by, § 48 
Uncompleted agreement to pay debt secured as dis- 
charging surety, $ 146 

Unconstitutionality of statute under wblch surety’s 
contract is given aflPecting liability, § 37 
Undue influence, 

•Surety^s liability on principal’s contract obtained 
by undue infiuence, § IT 
Suretysbip contract obtained by, S 72 
Unenforceable obligation of creditor against Princi¬ 
pal, relmbursement of surety paying, § 309, p. 
770 

Unexeeuted negotiatlon looking to settlement as dis- 
charging surety, § 145 

Unjust enrichment of Principal by payment of party, 
payee becomlng surety, § 29 
Usury, 

Burden of proving surety signed by knowledge 
of usury, § 270 

Extension agreement as discharging surety, § 185 
Injunction to restrain creditor from collecting 
usurious debts from sureties, § 299 
Becovery back of usury pald by surety or Prin¬ 
cipal, § 298 

Security for surety, retention by surety notwith- 
standing principales debt was usurious, § 307, 
p. 766 

Yacation of Judgment by or against obllgee against 
Principal and surety, f 277, p. 736 
Validity, 

Prlncipal's obligation, § 14 
Suretydiip contract, §§ 14-25, pp. 522-^26 ; 
§§ 71-86, pp. 653-667 
"Wiiat law goveriis, $ 7 

Value of property used by surety in making payment 
of pitncdpal’s debt, S 335, p. 800 


Yariance between name of principal stated in bond 
and name of principal signed, § 48, n. 35 
Yariance between pleading and proof. Issues, proof 
and variance, ante 
Yenue, 

Oreditor’s action against surety, { 262 
Surety’s action against principal for relmburse¬ 
ment or Indemnification, § 324 

Yerdict, creditor’s or obligee’s action against surety, 
§ 276 

Yerified notice to surety of default affecting dis- 
charge, § 150, p. 639 

Yoluntary payment by cosurety of principal obliga¬ 
tion affecting cosurety*s right to contribution, 
§ 367 

Yoluntary payment by surety, 

Reimbursement, § 309, pp. 768-772; § 325 
Bight to reoover, $ 293 
Yoluntary suretyship defined, § 1 
Yolunteer, party becoming surety without consent or 
acceptance of principal, § 29 
Waiver, 

Alteration of contract, waiver by surety of right 
of discharge on ground of alteration, 
§ 124, pp. 607, 608 

Bullding and construction contracts, § 126, 
p. 613 

Architectas certifleates or estimates affecting dis¬ 
charge of surety, § 133, p. 624 
Breach of contract by creditor as modifleation 
discharging surety, § 124, p. 604 
Breach of surety^s bond, § 95, n. 71 
Condition imposed by surety before being bound, 
§ 52, p. 538 

Oonditional signing of surety contract, { 52, 
pp. 539, 542 

Oonditions in bullding contract or contractores 
bond affecting discharge of surety, § 152 
Contract,, 

Period of limitations to sue surety by credi¬ 
tor, § 263 

Provisions for benefit of principal as altera¬ 
tion discharging surety, § 124, p. 606 
Provisions relating to alteration of pians 
and speciflcatlons, waiver affecting dis¬ 
charge of surety, § 126, p. 616 
Surety as principal as waiver of rights ac- 
crulng as surety, § 83 

Contribution between cosuretles, waiver of 
rights, §§ 356-361, pp. 816-819 
Cosurety to b^eflts of security or indemnity 
given to another surety, § 348 
Creditor* s right of recourse. to security given 
surety, § 284 

Befects as to validity or enforceability of surety¬ 
ship contract, $ 83 
Defense, 

Action by creditor against surety, waiver of 
of one defense as not waiver of another, 
§ 254 

Discharge of surety by diversion of negotia- 
able Instruments or proceeds, § 122 
Surety*s defenses, § 160 
Discharge of surety, 

Burden of proving waiver, § 270 
Creditor’s failure to sue principal after no¬ 
tice, § 222 
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Waiver—Oontinued, 

Discharge of surety—Oontinned, 

Plea<ling waiver in actlon by creditor against 
surety, f p. 716 
Belease of principii, § 223 
Duress in obtaining suretysbip contract, § 72 
BJqnitable set-off of principales claim in action 
by creditor against surety, § 260 
Bxtension of ttme of payment or performance 
as ground for discharge, waiver of right, 
«192 

B^ilure of creditor to sue principal aftcr notice 
by surety, § 222 
Limitation of actlon, 

Creditor against surety fixed by contract, 
i 263 

Principal for surety, S 267 
Notice, 

Creditor to proceed against principal, §§ 219, 
222 

Surety of default by principal, § 150, p. 639 
Surety to terminate contract, § 131 
Objectlons to validity or enforceability of surety- 
ship contract, $ 83 

Performance of condltion, pleading waiver in 
action by creditor against surety, § 206, p. 736 
Pleading waiver of conditlons of performance in 
action by creditor against surety, « 206,, 
p. 716 

Premiums by surety company, § 397 
Becourse to and exhaustion by creditor or obll- 
gee of other property and securltles, waiver 
of surety^s right to require, $ 288, p. 749 
Belmbursement of surety paying debt afCected by 
waiver of objectlon or defenses, S 809, pp* 771, 
772 

Signing surety contract by principal, i 48 
Surety’s right to compcl creditor to resort to and 
exhaust other iwroperty and securlties, $ 288,; 
p. 749 

Tennination of contract by surety, waiver of 
statutory right, | 131 


Waiver—Oontinued, 

Variance between pleading and proof in action 
for contribution against cosureties, § 379 
Written notice by surety to creditor to proceed 
against principal, § 219 

Want of authority to make primary contract afPect- 
ing surety*s llability, § 24 
Want of consideration, 

Primary obligation afifecting surety’s liability, 
S 25 

Suretyship contract, evidence, § 12 

Bstoppel to assert suretyship contract was 
given without consideration, § 83 

War, declaration of war as defense in action by cred¬ 
itor against surety, § 254 
Warranty of goods sold, release of warranty as dis- 
charging surety for purchase price, § 127, p. 617 
Weight and sufflciency of evidence, 

Contribution between cosureties, action for, 5 380 
Creditores or obligeees action against surety, 
§ 272 

Suroty*s actlon against principal, § 331, pp. 796, 
797 

What law governs. Oonflict of law, ante 
Willingnoss to become surety as not creating surety¬ 
ship contract, § 33 
Witlidrawal of, 

Cosurety as discharging other surety, § 231 
Notice by surety to creditor to proceed against 
Principal, « 222 

Women, capaclty to become personal surety, § 80 
Writing, 

Alteratlon of contract in wrltlng as ground for 
discharging surety, S 124, p. 604 
Notice by surety tb creditor to proceed against 
principal, | 219 
Suretyship contract, § 33 

Writs, amendment of writ as discharging surety, 
i 119 

Wrongful acts of third person Injuring surety, | 342 
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Accoimting, sherlffs or jailers, fees and emoluments, 
§28 

Act of God, escape of prisoner due to, § 23, p. 893 
Actions, 

Gompensation for xnalntenance of prisoners, re- 
covery of, | 29 

Escape of prisoners, r^edy by way of, § 23, p. 
899 

Officers and employees, actlons by or agalnst, § 
16 

Administrative procednre, good condnct, allowance 
of credit for, § 21 

Allowances for care and maintenance of jndsoners, 
clalms for, § 27 

Answer, escape of prisoners, actions for, § 23, p. 901 
Appeal and error, 

Allowance for care and maintenance of prison¬ 
ers, order flxing, § 27 

Hemoval of oflacers or employees, revlew of deci- 
sion, § 7, p. 857 

Appointment of officers and employees, § 7, p. 853 
Arbitratlon, cl41ms against prisons, § 17, p. 871 
Attachmenl^ escape of prisoners, liabillty of sherifif 
to, § 23, p. 900 

Attomey general, federal prisons, control, § 5 
Attomeys; 

Admission for purpose of seeing dient, S 1S| p. 
875 

Consultation witb prisoners, liabllity for refasal 
to permit, § 12 

Freedom of communicatlon between prisoners 
and counsd, § 18, p. 873 

Banljxuptcy, prisoner procuring dlscharge in and 
going beyond jail liberties, liabillty as for es- 
cape^ § 23, p. 895 

Bedding, prisoners, dnty to supply, § 11 

Board of prisoners, compensation for, § 25, p. 905 

Boarding prisoners, 

Compensation for, § 25, p. 904 
Liabllity, { 26 
Bonds, 

Escape of prisoner, indemnlfLcation for losses 
resulting, § 23, p. 897 

Jail liberties, dlscharge of sherlff from responsl- 
bility, § 23, p. 896 
Jailers, § 9 

AUowlng liberty of jail yard to prisoner as 
breach of, § 23, p. 897 
Offlcers and employees, § 9 
Liabillty on, § 14 

Sherlffs, escape of prisoner as breach of condi- 
tion, § 23, p. 897 

Borough jails, discretion as to admission of prisoner, 
§4 

Bonnds, jail limlts, § 18, p. 874 

Breach of contrac^ leases, § 17, p. 870 

Bringing artldes to prisoners as offense, § 22 


Burden of proof, compensation for maintenance of 
prisoners, actlons for, § 29 
Bureau of prisons, federal prisons, control, § 5 
Business management, § 17, pp. 868-872 
Oare of prisoners, compensation and reimbursement 
for, §§ 2^29, pp. 903-914 
Case, escape of prisoners, action on, § 23, p. 900 
Oensorship of mali, § 18, p. 873 
Certificate of discharge of prisoners, § 20 
CSertiorarl, 

Bemoval of oflQlcers or employees, revlew of de- 
cision, 8 7, p. 857 

SherifiPs, revlew of decislon respecting charges 
for maintenance of prisoners, § 27 
Ohange of location, transfer of prisoners, § 19 
Ohaplains, compensation, § 10, p. 869 
Charges, removal of officers or employees, § 7, p. 856 
Ohildren of prisoners, disposition of, § 18, p. 873 
Oities, liabillty for support of prisoners, § 26 
City jails, 

Accountlng by jailer, § 28 

Discretion as to admission of prisoner, § 4 

Distinguished, § 1 

e cers and employees, generally, post 
tus, § 4 
Oivil liabillty, 

Escaiie of‘prisoners, § 23, p. 893 
Officers and employees, § 12 
Oivil process, 

Compensation of jailer for support of prisoners 
conflned on, § 25, p. 906 
Conflnement of persons held on, § 19 
Civil Service, officers and employees, § 7, p. 855 
daims, 

Against prisons, enforcement, § 17, p. 871 
Allowances for care and maintenance of pri¬ 
soners, § 27 

Olothlng for prisoners, compensation for, § 25, p. 
904 

Oomity, federal convicts, use of state prisons for 
conflnement, § 3 

Oommon law, escape of prisoners, kinds of, § 23, 
p. 893 

Communicatlon wlth prisoners as offense, § 22 
Oommutation of sentence, good behavior, § 21, pp. 

880-892 

Compensation, 

De facto officers, § 10, p. 860 
Jailers, § 25, p. 905 

Maintenance and care of prisoners, §§ 24-29, 
pp. 903-914 

Officers and employees, § 10, pp. 859-862 
Sherlffs, § 10, p. 868 

Computation of good conduct allowance, § 21, p. 
886 

Conclusiveness, jailers, allowance for maintenance 
and care of prisoners, § 27 
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Cloncorrent sentoncos, Kood conduct allowance, com- 
patation, § 21, p. 888 

CJonditional commxitiitlou of sentence, good conduct, 
credit for, § 21, p. 886 
Ooiifinement, prison as place of, § 1 
Oonstitutlonal provislons, 

Oompensation of officers and employces, § 10, 
p. 869 

Bstablishment and mainteiifancc, § 2 
Bemoval of officers or employees, § 7, p. 866 

Constructive oscape of prisoncr, § 23, p. 805 
Oontagious diseascs, romoval and isolation of pri- 
soners ^ntracting, § 19 

Contingent iright, good conduct, allowance of credit 
for, § 21, p. 883 
Contracta, 

Prison officials, § 17, p. 869 

Sheriffs, care of prisoners, § 25, p. 003 

Oonvlct labor, lease of, S 17, p. 870 
Correctional inatitutions, prisona as including, § 1 
Corroboration, good conduct record, § 21, p. 880 
Counties, liability for caro of prlsoncjrs, § 26 
County Chain gangs, municlpal convicts scutcnced to, 
Guards, § 4 

Liability for support, § 26 
County jails, 

Dlscretion as to admiasion of prisonor, § 4 
Listingulsliod, § 1 

Federal prisoners^ compensation for support of, 
§ 25, p. 907 

Good conduct, allowance of time for, § 21, p. 881, 
n. 90 
Guards, 

Powors and dutles, 9 11 
Status, § 0 

Liability for support of prlsouors in, $ 26 
Municlpal prisoners, compensation for board, 
§ 25, p, 006 

Officers and employces, gonorally, post 
Physician, appointmoiit, § 7, p. 854 
Purchasc of suppiles, 9 17, p. 871 
Sherilf as Jailer ex olllclo, § 8 
Status, § 4 

United States, use of, § 3 
Wardens, status, § 6 

County workhouse, assigninent of olty prisoners to, 
§ 4 
Oourts, 

Oommunicatlon by prisoners wlth, § 18, p. 873 
Order discharging prisoner, defenso in action 
against sherifC for escapo, § 23, p. 805 
Oroditors, escape of prisoners, liability of sheriff or 
jailer to, § 23, p. 800 

Criminal responsibility, officers and employees, § 15 
Cruel punlshment, prisoners, liability for, § 13 
Oumulative credits, good conduct allowauces, $ 21, 
p. 887 

Oumulative sentences, good conduct allowances, com- 
putation, $ 21, p. 888 

Oustody and control of prisonei*s, §§ 18, 19, pp. 872- 
878 

Customs and usages, charges for maintenance and 
care of prisoners, § 27 
Damages, 

Uscape of prisoners, recovery of, § 23, p. 902 
Officers and employees, actions against, § 16 


De facto jallers, oompensation jfor boardlng prison¬ 
ers, 9 25, p. 900 

De facto officers, compensation, § 10, p. 860 
Death sentence, access to prisoner in solitary con- 
finement awalting, § 18, p. 874 
Debtors, 

Dscape, dlsdbarge without authority as, § 23, 
p. 895 

Place of conflnement, 9 19 

Declaration or complaint, compensation for main¬ 
tenance of prisoners, actions for, § 29 
Defenses, escape of prisoners, actions for, § 23, p. 
897 

Deflnitions, 99 6 

Voluntary escape, § 23, p. 893 
Demuiter, escape of prisoners, pleading in action 
for, § 23, p. 901 

Department of public welfare, supervision of conduct 
of prisoners, § 18, p. 872 
Deputy sheriffs, 

Appointment, § 7, p. 854 
Jailers, status, § 6 
Dlschjivgc of prisoners, 9 20 

I0M(;apG as resuit of, 9 23, p. 895 
Good conduct allowance, 

Knforcement of right, § 21, p. 889 
Time for, § 21, p. 880 

Disclplino, fedcral penltentiaries, § 18, p. 872 
Discretion, 

Good conduct allowance, 

Forfelturo of right, § 21, p. 891 
Time for, § 21, p. 883 

Maintenance and care of prisoners, allowance to 
Jailer, § 27 

Bomoval of officers or employces, § 7, p. 860 
Dlstiuctious, 9 1 

Mmployces, Officers and omployeos, gonorally, post 
Minploymont of prisoners, § 18, p, 873 
Wnforcement of claims against prisons, 9 17, p. 871 
Escape of prisoners, 9 2^ pp. 892-903 
Actions for, 9 23, p. 899 
Aets constituting, 9 23, p. 893 
Answor in action for, 9 23, p. 901 
Attaclimont, liability of shcriif to, { 23, p. 900 
Bonds, indemniiication for losses resultlug, 9 
23, p. 897 

Capias ad satisfaciendum, rotaldng defendant on, 
§ 23, p. 899 

Case, action on, 9 23, p. 900 
Olvil liability, § 23, p. 803 
Oompensation for capture of escaped prisoners, 
§ 25, p. 904 

Constructive escape, § 23, p, 896 
Convlction for another crime, Service of remaln- 
der of first sentence, 9 20 
Creditors, liability to, 9 23, p. 896 
Damages recoverable, 9 23, p. 002 
Declaration or complaint in action for, § 23, 
p. 900 

Defects in jail as defense to action for, § 23^ 

p. 898 

Defenses in actions for, 9 23, p. 897 
Demurrer to pleading in action for, § 23, p. 901 
Dlscharge constituting, 9 23, p. 895 
Evldence In actions for, § 23, p. 901 
Exeeution on Judgment in action for, 9 23, p. 
903 
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Bscape of prlsoners—Oontinned, 

Expenses of recapture and retnm to prison, Ua- 
bUity for, § 23, p. 807 

Fieri facias, creditor sning out, § 23, p. 899 
Forfeiture of compensation, § 25, p. 903 
Form of action for, | 23, p. 900 
Fraud, defense in action for, $ 23, p. 897 
Good conduct allowance, 

Effeet on, § 21, p. 889 
Forfeiture, § 21, p. 891 

Guards allowing, forfeiture of compensation, § 
25, p. 903 

Injuries inflicted by escaped prlsoner, liability 
of warden or jailer, § 12 

Injuries to tbird persons in course of, liability, 

§ 23, p. 896 

Insolvency as defense to action against sheriff 
for, § 23, p. 898 

Issues in actions for, § 23, p. 901 
Jail liberties, prlsoners admitted to, § 23, p. 894 
Judgment in actions for, § 23, p. 902 
Jurisdiction of action for, § 23, p. 900 
Kinds of, § 23, p. 893 
Mitigation of damages, § 23, p. 902 
Negligence, recapture or retum, § 23, p. 899 
Order for discharge as defense to action for, 

§ 23, p. 895 

Order of court, defense in action for, § 23, p. 897 
Parties to action for, § 23, p. 899 
Pleading in actions for, § 23, p. 900 
Proof in actions for, § 23, p. 901 
Becapture or retum, § 23, p. 898 
Beimbursement for capture of escaped prisoners, 
§ 26, p. 904 

Bemedies of creditors, § 23, p. 899 
Bemoval by legal process, § 23, p. 894 
Subsequent escape after recapture, revival of 
rigbt of action for former escape, § 23, p. 
899 

a?rial of action for, § 23, p. 902 
Variance tn actions for, § 23, p. 901 
Venue of actions for, § 23, p. 900 
Voluntary escape, recapture or return, § 23, p. 
899 

Waiver of rigbt of action for, § 23, p. 900 

I3stablishment, autborization, § 2 

Estoppel, maintenance and care of prisoners, elaim 
for, § 27 

BTidence, 

Compensation for maintenance of prisoners, ac¬ 
tions fdr, § 29 

Escape of prisoners, actions for, -§ 23, p. 901 
Good conduct allowance, proceedlngs for forfei¬ 
ture, § 21, p. 891 

Oflacers and employees, actions by or against, 

§ 10 

Bemoval of offlcers or employees, proceedings for, 
87,p. 867 

Erecution, escape of prisoners, judgment in action 
for, 8 23, p. 903 

Expenses, offlcers and employees, 8 10, pw 862 

Expiration of tenn, 

Dl^arge of prlsoner on, 8 20 
. Good time credit, aUowance at, 8 21, p. 887 

Fedezal peoitentlaries, supervision, 8 P- 872 


Pederal prisoners, 

City jalls, accounting for fees received in respect 
ot 8 28 

Compensation for support of, § 25, p. 907 
Good conduct, commutation of sentence for, 8 21, 
p. 881, n. 90 

Injuries caused by, liability of offlcials, § 13 
State jail, transfer, 8 19 

Federal prlsons, attorney general, control, § 5 
Fieri facias, escape of prisoners, creditor suing out, 

§ 23, p. 899 

Fiscal management, 8 17, pp. 868-S72 
Food and board, prisoners, 

Duty to supply, 8 H 

Liability for failure to fumish, 8 13 

Forfeiture, good conduct allowance, 8 21, p. 890 
Fraud, escape of prisoners, defense In action for, § 23, 
p. 897 

Good conduct, conunutation of sentence for, 8 21, pp. 

880 -m 

Govemor, removal of offlcers or employees, proceeding 
before, 8 7, p. 867 

Gratulties to prlsoner on discbarge, § 20 
Guards, 

Compensation, 8 13» p. 869 
Forfeiture, 8 25, p. 903 
County prisons* status, § 6 
Liability for penses of, 8 26 
Powers and duties, 8 11 
Prisoners working on roads, 8 13» P- 374 
Sberlffs, allowance for expense of, 8 25, p. 905 

Habeas corpus, escape of prlsoner taken away from 
jail liberties on, S 23, p. 895 

Hard labor, workbouses, persons sentenced to, 8 13> 
p. 874 
Hearlng, 

Good conduct allowance, forfeiture, 8 21, p. 891 
Bemoval of offlcers or employees, § 7, p. 856 
Hire of convicta, moneys received by superintendent, 
criminal liability in respect of, § 16 
Hospltals, 

Escape of prisoners from, 8 23, p. 893 
State penitentiary, 

Control of attendants and employees of bos- 
pitals maintained in connection witb, § 5 
Status of attendants and employees of bos- 
pital maintained in connection witb, 3 6 
Transfer of prisoners to, § 19 

Hours of labor, employees, $ 11 
Humane treatment, prisoners, duty of offlcers, 8 H 
Implied powers, offlcers and employees, 8 H» n. 33 
Improvements, leased premises, set-olf of damages 
against rents, § 17, p. 870 

Indeterminate sentence, good conduct allowance, 
Computation, 8 21, p. 888 
Time for, 3 21, p. 881 

Indlctment or Informatloji, jallers, official miscon- 
dnct, 3 15 

Industria! good time, credit for, 8 21, p. 883, n. 13 
Industrial instltutions, prlsons as Including, § 1 
Insanlty, 

Good conduct, allowance of credit to prlsoner 
transferred to bospltal, 8 21, p. 883, n. 17 
Transfer of prisoners on ground of, 8 19 

Insolvency, escape of prlsoner, defense in action for, § 
23, p. 898 
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Inspectors, expense of meals furnished to, § 17, p. 
860 

Instrnctions to jury, offlcers and employees, actions by 
or against, § 10 

Issues, escape of prisoners, actions for, § 23, p. 901 
Jail inspectors, physician eniployed by, liabiUty for 
compensatlon, § 26, p. 906 
Jail llmits, § 18, p. 874 

Bond of jailkeeper, illegally allowing liberty as 
breach of, § 28, p. 807 

Bonds, dlscharge of sheriff from responsibility, § 
23, p. 896 

Dlscharge of prisoner adniitted to, § 20 
BIscape of prisoners admitted to, 

Creditor giving dobtor in execritlon permis- 
sion to go at large beyond, § 23, p. 803 
Bec^pture or return, § 23, p. 800 
Bscape of prisoners submittod to, { 23, p. 804 

Jailers, 

Accounting, fees and emoluments, $ 28 
Bond, i 9 

Oivll llabllity, 8 12 

Olvil proceas, compensatlon for support of pris¬ 
oners conflned on, § 25, p. 006 
Compensatlon, 8 10, p. 850; 8 26, p. OOG 
Oounty prisoners, fees, § 27 
Criminal liablllty, 8 15 

Oustody and control of prisoners, 8 IS» P- S72 
Deiined, 8 6 

Deputies, appointment, 8 7, p. 854 
Dscape of prisoners, 

Forfeiture of fees for keeping, 8 25, p. 903 
Llabllity to creditor or other person, 8 28, p. 
800 

Federal prisoners, fees for keeping, 8 26, p. 907 
Fees, 

Accounting with respect to, 8 28 
County prisoners, 8 27 
Federal prisoners, 8 26, p. 907 
Imprisonment, escape, 8 23, p. 806 
Injuries to prisoners, llabllity for, 8 18 
Lease of part of jail set apart for own use, 8 H 
' Negligence, llabllity for, 8 12 
Personal liability, 8 12 
Powers and duties, 8 H 
Keoeivlng and hoMing prisoners, 8 18» P. 872 
Beports, moneys recelvcd by rlrtue of offi(*e, § 28 
Besidence, 

Becovery for maintenance of, 8 25, p. 907 
Use of by sherifC, 810, p. 859 
Sheriffs, 

Compensatlon for Services as, 8 26, pp. 905, 
909 

Jaller ex ofDlclo, 8 8 
Status, 8 6 

Subordinates, personal liability for acta of, 8 l2 
United States, jalls used by, 8 8 
JaUs, 

Deflned, 8 1 
Distlngiilshed, 8 1 

Offlcers and employees, generally, post 
Judgment, escape of prisoners, actions for, 8 23, p. 902 
Jurlsdlction; ^ape of prisoners, actions for, S 23, 
p. 900 

Juvenile court, correctional instltution for care bf 
cbildrcn committed by as prlson, 81 
Keepers. Jailers, generally, ante 


Labor, prisoners, lease of, § 17, p. 870 
Laches, reinstatement of offlcer or employee wrong- 
fully removed, § 7, p. 857 
Leases, § 17, p. 869 

Jailers, lease of part of Jail set apart for own 
use, § 11 

Legal process, escape of prisoner hy vlrtue of, § 23, 
p. 894 

Life sentcnce, commutation, good conduet allowances, 

8 21, p. 888 

Mali, censorship and control of, 8 18, p. 873 
Maintenance, authoris^ation, § 2 
Maintenance of prisoners, compensatlon and reim- 
bursement for, §§ 24-29, pp. 903-014 
Matrons,. 

Compensatlon, § 10, p. 859; § 25, p. 905 
Jail keeper, status as, § 6 

Medlcal attendance, prisoners, compensatlon for, 8 25, 

p. 006 

Medical attention, prisoners, 8 11 
Mesne process, 

Escapo of dobtor arrested on, defense of retum 
before issue of cxocutlon, j 23, p. 898 
Escape of prisoner held on, action as malntain- 
able for, § 23, p. 803 
Milcage, prison diroctors, § 10, p. 862 
Minimum sentence, good conduct allowanoe, dcduction 
from, § 21, p. 888 

Minors, correc^onal institutions, prisons as Including, 
8 1 

Miscondnet of prisoners, good conduct allowance, for- 
folture, § 21, p. 800 

Mltigatlon of damagcK, escape of prisoners, § 23, p. 002 
Multiple offendei'S, good conduet allowance, § 21, p. 
880 

Municipal prisoners, county jalls, compensatlon for 
boarding, 8 25, p. 906 
Municipalitics, 

Oounty jail, use of, 8 4 
Xiiability for support of prisoners, § 26 
Negligence, 

Escape of prisoner, § 23, p. 893 

Becapture or retuni, 8 23, p. 809 
Jailers, liability, 8 12 
Notice, 

Good conduct allowance, forfclture, § 21, p. 891 
Bemoval of offlcers or employees^ 8 7, p. 866 
Nursing, prisonei^s, duty in respect of, § 11 
Offlcers and employees, §8 6-16, pp. 863-868 
Actions by or agalnst, 8 18 
Actions for compensatlon, 8 29 
Appointment, 8 7, p. 863 
Bond, 8 2 

LiabiUty on, 8 14 

9reach of contraot, actions agalnst, 8 17, p. 871 
Ohange of compensatlon, 8 10, p. 861 
Change of status, 8 7, p. 855 
, CivilliabiUty, § 12 
Civil Service, 8 7, p. 866 
Compensatlon, § 10,, w>. 859 t* 662 
Actions for, 8 29 
Contracte, 8 17, p. 869 
Criminal responsibiUti^, 8 15 
Custody and control of prisoners, 8 18, p. 872 
Damages, actions agalnst^ 816 
BllgIbiUty, 8 7, p. '866 
Bvidence In actions by or against, 816 
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Officers and employees—Oontinned, 

Expenses, S 10, p. 862 

Eellow prisoners, liability for injuries caused by, 
§ 13 

Eorfeiture of prisoner^s good time allowance, au- 
tborlty, § 21, p. 890 
Hours of labor, § 11 
Implied powers, § 11, n. 33 
Injuries to prisoners, liability for, § 13 
Instructions to jury in actions by or against, § 16 
Jailers, generally, ante 
Leases, § 17, p. 870 
Liability on bond, § 14 
Mileage, § 10, p. 862 
Negligence, liability, § 12 
Pension, § 10, p. 861 
Personal liability, § 12 
Contracts, § 17, p. 869 
Pleading in actions by or against, $ 16 
Powers and duties, § 11 
Procedure for removal, § 7, p. 856 
Property of convict, duty to care for, § 11 
Purcbase of supplies, | 17, p. 871 
Questions of law and fact in actions by or against, 
j 16 

Receiying and bolding prisoners, § 18, p. 872 
Records, § 11 

Reduction of salaries, § 10, p. 861 
Removal, § 7, p. 855 
Retirement, § 10, p. 861 
Sheriffs, generally, post 
Status, § 6 

Subordinates, liability for acts of, § 13 
Term of office, § 7, p. 855 
Vacancy, § 7, p. 855 
Wardens, generally, post 

Orders of court, escape of prisoners, defense in actlon 
for, I 23, p. 897 
Parole, 

Good conduct, prisoner released because of allow¬ 
ance for, § 21, p. 885 

Second offense by prisoner on, discharge of sen- 
tence for flrst offense, § 20, n. 62 

Parole evidence, good conduct; allowance of credit for, 

§ 21, p. 886 

Peace officers, jailer as, § 6 
Penltentiary, 

Defined, § 1 
Synonymous use, § 1 
Wardens, generally, post 

Pensions, officers and employees, $ 10, p. 861 
Per diem allowance, sheriffs, maintenance of pris¬ 
oners, § 27 

Personal liability, officers, contracts, $ 17, p. 869 
Physiclans, county jails, appointment, § 7, p. 854 
Place of conliiiement, § 19 
, Pleading, 

Compensation for maintenance of prisoners, ac¬ 
tions for, § 29 

Escape of prisoners, actions for, § 23,’ p. 900 
Officers or employees, actions by or against, § 16 

Political entlty, maintenance, § 2 
Poor, prisoners, civil action, liability for expenses of 
siipport, i 28, p. 903 

Preferences, sheriffs, daims fpr boarding prisoners, 
$27 


Prior conviction, good conduct allowance, effect of, 

§ 21, p. 889 
Prison boards, 

Compensation, § 10, p. 859 
Meetings, § 11 

Prison bounds, privilege of, § 18, p. 874 

Prison funds, expenses chargeable to, § 17, p. 869 

Prison shops, leases, § 17, p. 870 

Prisoners, 

Bedding, duty to supply, § 11 
Bringing articles to or communicating with as 
offense, § 22 

Compensation for maintenance and care of, 

§§ 24-29, pp. 903-914 

Consultation with attorney, liability for refusal 
to permlt, § 12 

Oruel punishment inflicted on, liability, § 13 
Custody and control of, §§ 18, 19, pp. 872-878 
Deflbaed, § 1 
Discharge, § 20 
Employment of, § 18, p. 873 
Escape of prisoners, generally, ante 
Excessive punishment inflicted on, liability, § 13 
Pood and board, 

Duty to supply, § 11 
Liability for failure to furnish, § 13 
Humane treatment, duty of officers, § 11 
Liability for injuries to, § 13 
Liability for support and maintenance, $ 26 
Medical and nursing attentlon, § 11 
Place of confinement, § 19 
Receiving and holding, § 18, p. 872 
Reimbursement for maintenance and care of, 

§§ 24-29, pp. 903-914 

Torts committed by, liability of wardens or jail- • 
ers, § 12 
Transfer of, § 19 
Visitors, § 18, p. 874 
Priyilege, 

Good conduct, allowance of credit for, § 21,.p. 883 
Prison bounds, § 18, p. 874 

Probation, good conduct, person serying sentence on, 
i 21, p. 881, n. 90 
Procedure, 

Good conduct allowance, forfeiture, $ 21, p. 891 
Remoyal of officers or employees, § 7, p. 856 
Proof, escape of prisoners, actions for, $ 23, p. 901 
Property of conyicts, duty of officers to receiye and 
care for; | 11 

Protection of prisoners, duty of officers, § 11 
Public officers, officers and employees as, § 6 
Punishment, prison as plance for, § 1 
Purchase of supplies, officers, § 17, p. 871 
Questions of law and fact, officers or employees, ac¬ 
tions by or against, § 16 
Recapture of escaped prisoner, $ 23, p. 898 
Becord, 

Good conduct allowance, § 21, p. 886 
Officers, § 11 
Reformatoiies, 

Distinguished, § 1 

Good conduct, allowance of time for Inmates 
transferred to state prison from, § 21, p. 
881, n. 90 
Regulations, § 5 

Reimbursement, maintenance and care of prisoners, 

§S 24-29, pp. 903-214 
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Reinstatement of ofHcers or employees wrongfully 
removed, § 7, p. 857 
Release of prlsoners, § 20 
Bemoval, 

Ollicers and employees, § 7, p, 856 
Prlsoners, § 19 
Bent, leases, § 17, p. 870 

Beports, jailers, moneys recelved by virtue of office, 
§ 28 

Besidence jailers, recovery for maintenance of, § 25, 
p, 907 

Bcstoratlon of forfelted good conduct crccUts, § 21, 
p. 892 

Betlrement, officers and employees, § 10, p. 801 
Retroactive operation, good conduct allowancos, stat- 
utory provisions, § 21, p. 887 
Porfeiture of right, § 21, p. 890 
Retrospectlre operation, good conduct allowances, 
statutory provisions, § 21, p* 887 
Beview. Appeal and error, gononilly, ante 
Road Work, prlsoners, guards, § 18, p. 874 
Safe custody, prison as bullding for, § 1 
Sanitary requiremcnts, 

Orimlnal llability of jaller in respcct of, § 15 
Duty of officers, § 11 

Iiiabillty for injuries to prlsoners In respect of, 
§ 13 

Searches and seizures, visltors, { 18, p. 875 
Sberiffs, 

Accounting, 

Bxpenses and maintenance of prlsoners, § 27 
Fees and emolumenta, § 28 
Actions for recovery of compensatlon, § 29 
Board of prlsoners, compensatlon, § 25, p. 906 
Bond, escape of prisoner as breaeb of conditlon, 
§ 23, p. 897 

Cbange of compensatlon, maintenance and care 
of prlsoners, § 25, p. 908 
Oompensatlon, § 10, pp. 858, 860 
Actions for, § 29 
Oare of prlsoners, § 25, p. 904 
Oontract for care of prlsoners, § 25, p. 903 
Ck>unties, IlabUlty for board of prlsoners, § 26 
Grlminal responsibllity, acts of jailor appolnted 
by, § 15 

Dlminlsblng allowance for maintenance of prls¬ 
oners, § 26, p. 908 

Bischarge of dobtor without autbority, llability, 
§ 23, p. 895 

Dlscharge of prlsoners, § 20 
Escape of prlsoners, 

Llability, § 23, p. 893 

Llability to creditor or other person, § 23, 
p. 896 

Eederal prlsoners, compensatlon for support of, 
§ 25, p. 907 

Eees, accounting wlth respoct to, § 28 
Fees for boardlng prlsoners, duty of flxing, § 27 
Guards, allowance for expense of, § 25, p. 005 
Imprisonment, 

Escape, $ 23, p. 896 
Place of conflnement, § 19 
Increased allowance for maintenance of prlson¬ 
ers, § 25, p. 908 

Itemlzed statement for feedlng prlsoners, § 27 
Jaller, compensatlon for Services as, § 25, pp. 906, 
909 


Sherlffs—Oontinued, 

Jaller ex officio, § 8 

Jailer*s residence, use of as part of compensa- 
tion, § 10, p. 859 

Negllgence, llability for negligence In capadty 
of jaller, | 12 

Pbysician employed by, llability for compensa¬ 
tlon, § 26, p. 006 

Powers and duties, acting as jaller or warden, 
§ 11 

Purchase of suppiles, § 17, p. 871 
Beceiving and bolding prisoners, § 18, p. 872 
Bent, llability for rent of private jail buildlng 
occupled by, § 12 

Servants, reimbursement for hire of, § 25, p. 906 
Successore, 

Escape of prlsoners, llability, § 23, p. 896 
Prlsoners turned over to, § 18, p. 872 
Tumkeys, compensatlon for Services and board 
of, § 25, p. 905 

Sickness, transfer of prisoner on ground of, § 19 
Solitary confinement, access to prisoner in, § 18, p. 
874 

State prisons, 

Custody of proporty pcrtainlng to, § 17, p. 860 
Dedncd, § 1 

Fcderal prlsoners, compensatlon for support of, 
§ 25, p. 907 

Officers, appointment, § 7, p. 854 
Begulation and control, § 5 
United States, use of, § 3 

States, jail fees or other prison expensos, llability, 
$ 20 

Status, 8 4 
Statutory provisions, 

Brlnglng artlclcs to prisoners as offense, 8 22 
Business managemont, 8 17, p. 808 
Communlcating wlth prlsonei^s as offense, § 22 
Compensatlon for care and maintenance of prls¬ 
oners, 8 25, p. 003 

Compensatlon of officlals, 8 10, p. 859 
Computatlon of good time allowances, 8 21, p. 
887 

Concurrent sentences, good time allowance, § 21, 
p. 889 

Oountles, llability for care of prisoners, § 26 
OumulatlvG sentence, good conduct allowance, 8 

21, p. 888 

Beath sentence, access to prisoner In solitary 
conllncment pending, § 18, p. 874 
Beputies and other subordlnate officlals, appoint¬ 
ment, 8 7, p. 854 

Establishjcnent and maintenance, § 2 
Flscal management, § 17, p. 868 
Forfeltnre of good conduct allowance, 8 21, p. 
890 

Proceedlngs for, 8 21, p. 891 
Good conduct^ rcductlon of term of Imprison¬ 
ment, § 21, p. 880 

Gratuities to prisoner on discharge, § 20 
Jailers, 

Llability for misfeasance or malfeasance, 8 
16 

Beport of moneys recelved, § 28 
Leases, 8 17, p. 870 

Multiple offenders, good conduct allowance, 8 21, 
p. 889 
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Statutory provisions—Oontlauedf 
Offieers and employees, 

Appointment, § 7, p. 864 
Powers and duties, § 11 
Place of confbaement, § 19 
Purchase of suppiles, § 17, p. 871 
Hegulation, $ 6 

Hemoval of oflacers and employees, § 7, p. 855 
Bemoval of prisoners, § 19 
Restoration of forfeited good time credits, § 
21, p. 892 

Sherlffs, compensatlon, § 25, p. 908 
Supervision, § 5 
Transfer of prisoners, § 19 
Wardens, bonds, § 9 

Subsequent conviction, good conduct allowance, ef- 
fect of, S 21, p. 889 
Successors, sherlffs, 

Eseape of prisoners,- liability, § 23, p. 896 
Prisoners tumed over to, § 18, p. 873 
Summary proceedlngs, good conduct allowance, for- 
felture, § 21, p. 891 
Supervision, § 5 

Suppiles, purcbase of, § 17, p. 871 

Support of prisoners, compensation for, $ 25, p. 904 

Suspension of sentence, 

Good conduct, credit for, § 21, p. 885 
Workbouse, § 20 
Talking to prisoners, § 18, p. 875 
Tenure, offieers and employees, § 7, p, 856 
Termlnology, §§ 1, 6 
Terms compared and distinguished, § 1 
Time, good conduct, credit of allowance for, { 21, 
p. 887 

Tollet artides for prisoners, compensation for, } 25, 
p. 904 

Towns, liability for support of prisoners, § 26 
Transfer of prisoners, § 19 
Treasurer, state prison, § 17, p. 869 
Trial, eseape of prisoners, actions for, § 23, p. 902 
Trusties, good conduct credits, computation; § 21, p. 
887 

Turnkeys, sheriff, compensation for Services and 
board of, § 25, p. 905 


United States, 

Oontempt, liability for maintenance of person 
committed for, § 26 

State prison or county jail, use of, | 3 
Use of prisons, § 3 
Vacancles in office, S 7, p. 855 

Variance, eseape of prisoners, actioiis for, § 23, p. 
901 

Venue, eseape of prisoners, actions for, f 23, p. 900 
Vested rigbts, good conduct, allowance of credit for, 
§ 21, p. 884 
Vlsitors, § 18, p. 874 

Voluntary eseape of prlsoner, § 23, p. 893 
Recapture or retum, § 23, p. 899 
Waiver, eseape of prisoners, rigbt of action for, § 23, 
p. 900 
Wardens, 

Actions against, § 16 
Bond, § 9 

Breaeb of contract, actions against, § 17, p. 871 

Compensation, § 10, p. 859 

Gontracts, personal liability on, § 17, p. 869 

County penitentiary, status, § 6 

Custody of property, § 17, p. 869 

Ueflned, § 6 

Injuries to prisoners, liability for, § 13 
Mali, regulatlon and control, § 18, p. 873 
Powers and duties, § 11 
Receiving and bolding prisoners, § 18, p. 872 
Subordinates, personal liability for acts of, § 12 
Witbboldlng mail from prisoners, § 18, p. 873 
Witnesses, confLnement of person detained as, § 19 
Words and phrases, §§ 1, 6 

Voluntary eseape, f 23, p. 893 
Workhouses, 

Contracts between county- commissioners and 
managers of, § 17, p. 869 
Discharge of prisoners, § 20 - 

Good conduct allowances, S 21, p. 884 
Guards, powers and duties, i 11 
Hard labor, persons senteheed to, § 18, p. 873 
Jail distinguished, § 1 

Wrlt of review, removal of offieers and employees, 
review of decision, § 7, p. 857 
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Abandonment, prior proceedlngs, effect of, § 6 
Absolute nocessity, establishmcnt in cases of, § 5 
Actions, obstructions, right of action in respect of, 
§ 16 

Adversary parties, appeal in procecdiiig to establish, 
§ 11, p. 039 

Advisory verdict, proceedings to establish, § 8, p. 

934; § 11, p. 941 
Alteration, § 19 
Amendments, 

Appeal aliowed from, § 11, p. 941 
Report of proceedings to establish, § 8, p. 938 
A.nswer, 

Application for appolntmeiit of commissloners or 
viewers, § 8, p. 030 
Obstruction by means of, § 16 
Appeal and error. 

Certiorari procceding, revlew of, § 11, p. 038 
Damages, review of declsion of viewers, § 8, p. 
931 

Bstablishment, review of proceedings, § 11, pp. 

937—943 

Petition for review in proceedings to establish, 
§ 8, p. 933 

Proceedlng to establish, costs, § 12 
Vacation of road, proceedings for, § 10 
Appointment of commissloners, viewers, etc., pro¬ 
ceedings to establish, § 8, p. 929 
Assessments, § 24 
Bond, 

Appeal in proceedings to establish, § 11, p. 039 
Petition for establlshment accompanied by, § 
T, p. 928 

Burden of proof, proceedings to establish, § 8, p. 034 
Oartways, establishment of, | 4, n. f>3 
Ceitlorari, review of proceedings to establish, 9 11, 
p. 937 

Ohurches, termini, § 2 

OlvU action, proceedings for establishment as in 
nature of, $ 6 

Olassifleation, use of term for, § 1 
Olerlcal error, reports of proceedings, amendments, 
§ 8, p. 933 

OoUateral attack, establishment, judgments or or- 
ders in proceedings for, § 13 
Commissloners, proceedings to establish, § 8, pp. 920^ 
935 

Conclusiveness, 

Judgment establishing, § 13 
Report of commissloners, § 8, p. 984 
Condltions precedent to establishment, § 9 
Conflrmatlon, report of commissloners, § 8, p. 934 
Constitutional provisions, appeal in proceedings to 
establish, § 11, p. 939 
Construction of statutes authorizing, § 4 
Convenience and necessity, reports of viewers, show- 
Ing as to, 9 8, p. 932 
Convenience or necessity, § 5 


Costs, proceedlng to establish, § 12 
County commissloners or snpervlsors, Jurisdiction 
to establish, § 4 

Courses and distances, description of road by, re¬ 
ports of viewers, § 8, p. 932 
Courts, jurisdiction to establish, § 4 
Courts of last resort, appeal in proceedlng for es¬ 
tablishment, § 11, p. 944 
Crimlnal offenses, § 23 
Cultivated land, termini, § 2 
Damages, 

ICncroachments, actions for, § 16 
Establishment, offer to pay, § 4, n. 53 
Injuries from dofects or obstructions, § 18 
Judgment establishing road as requirocl to flx, 
§ 9 

Paymont or tender as condition precedent to es¬ 
tablishment, § 9 

Report of commissloners, findlng of, § 8, p. 032 
Viewers to determine, § 8, p. 031 
Dofects, injuries from, damagos, § 18 
Dofoudants, proceedings to establish, 9 7, p. 027 
Defenses, 

Brcaking down of gate, crlminal prosecutlon, § 
23 

Encroachments, actions for dtimages, § 16 
Exceptione to report of proceedings, presentlng 
by, 9 8, p. 934 
DcHnltlon, $ 1 

Description, report of viewers, § 8, p. 932 
Deslgnation, character as affected, 9 1 
Determinatlon of necessity, § 5 
Devisees, parties to procceding to establish, § 7, p. 
027 

Discontlnuance, § 19 
Discrotion, route proposed, § 2 
Distinction, § 1 

Duratlon, judgment or decree limitlng, § 9 
Dwelling, termini, § 2 . 

EUglbllity of commissloners, viewers. etc., proceed¬ 
ings to establish, 9 8, p. 930 
Eminent domaln, 

Establishment in exercise of right of, 9 4 
Taking of land for, 9 1 
Encroachments, § 16 
Establishment, 99 3-13, pp. 921-944 
Appeal In proceedlng for, costs, § 12 
Appointment of commissloners, viewers, etc,, § 
8, p. 929 

Bond, appeal in proceedlng for, § II, p. 989 ' 

, Bond accompanylng petition, § 7, p. 928 

Burden of proof, proceedings for, § 8, p. 934 
Certiorari, review of proceedings to establish, 
9 11, p. 037 

OoUateral attack on judgments or orders In pru- 
ceedings for, § 13 
Oommissloner, § 8, pp. 929-935 
Conclusiveness of judgments, § 13 


1325 



INDEX TO PRIVATE ROADS 


liStabllshment—Oontiniied, 

CJonditions precedent, § 9 
Oonstructlon o£ statites anthorizing, § 4 
CSonvenlence and necessity, § 5 
CJosts, § 12 

Baznages, payment or tender as <^ndltion preced¬ 
ent, S 9 

Defenses in proceeding for, f 8, p. 934 
Determination of necessity, § 6 
Bllgibility of commissioners, viewers, etc., § 8, p. 
930 

Estoppel to question validity of proceeding, § 
13 

Bvidence in proceeding for, § 8, p. 934 
Expenses, § 12 
Jndgment establisbing, § 9 

Jndgments or decrees in proceeding for, appeal, 
§ 11, p. 940 
Jnrlsdiction, § 4 
Jnrors, § 8, pp. 929-935 
Necessity, cases of, § 5 

Notiee, application for appointment of conamis- 
sioners, etc., § 8, p. 930 
Notiee of proceeding, § 7, p. 927 
Operatlon and effect, § 13 
toder in proceeding for, § 9 
Appeal, § 11, p. 940 
Orders, 

Appointments of viewers, § 8, p. 930 
Confinnation of report of commissioners, § 
8, p. 935 

Parties to proceeding, § 7, p. 926 
Petition, § 7, p. 927 

Pleading In proceeding for, § 8, p. 934 
Proceedings in general, § 6 
Publication of notiee of proceeding, § 7, p, 927 
Qualification of commissioners, viewers, etc., | 8, 
p. 929 

Quashing proceedings on review, § 11, p. 938 
Revlew of proceedings, § 11, pp. 937-943 
Seal, order appointing viewers nnder, § 8, p. 930 
Service of notiee of proceeding, § 7, p. 927 
Signaturas to petition, § 7, p. 928 
Surveyors, § 8, pp. 929-935 
Trial of proceeding for, § 8, p, 934 
Viewers, § 8, pp. 929-935 

Bstoppel, 

Institution of proceedings for, § 6 
Proceedings to establisb, questioning validity, § 
13 

Bvidence, 

Appeal in proceeding for, trial de novo, S p. 
941 

Certiorari to review proceedings to establisb, § 
11, p. 938 

Oriminal prosecution, § 23 
Bxistence of road, § 14 
Proceedings to establisb, § 8, p. 934 

Exceptions, report of commissioners appointed in 
proceeding to establisb, § 8, p. 933 
Ex<dusive use, § 1 
Bxclusive use of road, § 17 
Bxistence of road, pleading in evidence, § 14 
Blxpenses, 

Maintenance and repair, § 15 
Opening or oonstructing, { 12 


Bapert testimony, necessity of road, admissibillty on 
question of, § 8, p. 934 
EJxtinguisbment, §§ 1, 19 
Failure to open road, penalties, § 21 
Farm, termini, § 2 
Fences, duty in respect of, § 15 
I Filing report proceedings to establisb, § 8, p. 933 
Gates, 

Breabing down, indictment for, § 23 
Duty in respect of, § 15 
Leaving open, penalties, § 22 
Use of road as subject to, § 17 

Grounds, vacation or discontinuance of road, § 19 
Hearing, commissioners or viewers, § 8, p. 931 
Heirs, parties to proceeding to establisb, § 7, p. 927 
Higbways, termini, § 2 
Incorporeal bereditament, § 1 

Indictment or Information, offenses witb respect to, 
§ 23 

Indispensability, establisbment only in cases of, § 5 
Injunction, 

Laying out of road, § 10 
Obstructlon of roads, remedy by way of, § 16 
Injuries from defects or obstructions, damages re- 
coverable, § 18 

Institution of proceedings for, persons autborized, § 
6 

Instructions, trial de novo in proceedings to lay out; 

§ 11, p. 941 
Judgment or decree, 

Establisbment of road, § 9 
Proceedings to establisb, appeal, § 11, p. 94d 
Jurisdiction, establisbment, § 4 
Jurors, proceedings to establisb, § 8, pp. 929-935 
Laying out road, § 10 

Ldfe tenants, parties to proceeding to establisb, { 
7, p. 927 
Location, § 2 

Obange of by publlc functionaries laying out 
road, § 10 

Judgment establisbing road, § 9 
Maintenance, duty in respect of, § 15 
Mallcious injury, criminal offense, § 23 
Metes and bounds, description of road by, report oi 
viewers, § 8, p. 932 
Mills, termini, § 2 

Nature, § 1 ; ; 

Necessity, , 

Determination of, § 8, p. 931 
Expert testimony, admlssibility in issue of. i 'k 
p. 934 

■ Hearing on Issue of, § 8, p. 931 . - 

Report of commissioners, statement as to, § ^ 
p. 932 

TaMng lands for only in case of, § 5 

Nominal damages, encroacbments, recovery of, § 16 
Notiee, 

Application for appointment of commissioners^ 
etc., § 8, p. 930 

Olosing or obstructing road, § 16 
Meeting of viewers, § 8, p. 931 - 

Proceedings to establisb, § 7, p. 927 
Report of commissioners, § 8, p. 935 
Report of viewers as required to sbow, § 6» p 
932 

Nuisance, obstructlon of road, § 23 
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Nunc pro tunc entry, judgment or decree establish- 
ing road, § 9 
Obstructlon, § 16 

Oriminal offense, § 23 
Injuries from, damages, § 18 
Objections, report of commisslonors appolnted In 
proceeding to establish, § 8, p. 033 
Opening of road, judgment or decree establishing, 
§ 9 

Opening road, § 10 

Operation of statutes authorizing, § 4 
Orders, 

Appointment of vicwers, § 8, p. 030 
Oonflrmation of report of commi ssioners, § 8, 
p. 935 

ISstablishment of road, § 9 
Proceeding to establish, appeal, $ 11, p. 940 
Origin, § 1 
Parties, 

Appeal in proceodings to establish, § 11, p, 930 
Pix)ceoding to establish, § 7, p. 920 
Penalties, §§ 20-22 

Permissive use, private way over lands of others, 
effect on right to private road, $ 6 
Petition, 

Alteration of road, $ 19 
Obstructions, removal of, § 16 
Proceedings to establish, § 7, p. 027 
Beview, proceedings to establish, § 8, p. 033 
Plaintiffs, proceedings to establish, | 7, p. 027 
Pleading, 

Existence of road, § 14 
Proceedings to establish, § 8, 'p. 934 
Power to establish, § 4 

Praetical nccessity, establishment in casos of, § 5 
Preparations, condemnation of land for, § 6 
Presumptions, 

Appeal In proceeding for, § 11, p. 940 
Appeal in proceeding to establish, § 11, p. 912 
Procedure, 

Establishment, § 6 
Vacation of road, § 19 
Public road, status of, I 1 

Publication, notice of proceeding to establish, § 7, 
p. 027 

Punitive damages, encroaohmcnts, recovory of, § 10 
<5ualiflcatlon of commissioners, viewers, ete,, pro¬ 
ceedings to establish, § 8, p. 929 
Quashing proceedings, review, § 11, p. 938 
Questions of fact, certiorari to review proceedings to 
establish, § 11, p. 938 

Questions of law and fact, proceeding to establish, 

§ 11, p. 941 

Beasonable necessity, establishment in cases of, § 5 
Behearlng, proceedings to establish, remand of caaso 
for, § 11, p. 943 

Bemaindermcn, parties to proceeding to establish, 

§ 7, p. 927 

Bemoval of obstructions, rights in respect of, | 16 
Bepair, 

Duty in respect of, § 15 

Order of conflrmation in proceeding to establish, 
specificatlons, § 9 

Beport, 

Proceedings to establish, fUdng of, § 8, p. 933 
Viewers, § 8, p. 932 , 


Besidence, necessity of, § 6 
Botum, report of proceedings, § 8, p. 933 
Boversal, review of proceedings to establish, § 11, 
p. 038 
Beview, 

Appeal and error, generally, ante 
Damages, decision of viewers, § 8, p. 931 
Petition for, § 8, p. 933 
Proceedings to establish, $ H, PP. 937-943 
Bight of way, defined, § l 
Boute, 

Commissioners appointed in proceeding to es¬ 
tablish, report as to, § 8, p. 930 
Petition for establishment, dcslgnation in, § 7, 
p. 928 

Selcction of, § 2 

Vicwers, dotormination of, § 8, p. 931 
Seal, orders appointing viewers xmder, § 8, p. 930 
Selcction of route, § 2 

Servi<te of notice, proceeding for establishment, § 7, 
p. 927 

Sottlement, necessity of, § 6 
Sovoral ownors, pi-ocoedlngs by, $ 6 
Signatui-es, petition for establishment, § 7, p. 028 
Statutory provisions, 

Alteration, § 19 

Api) 0 }il in proc‘eeding for, procedure, 8 13, p. 940 
Apixial in proceedings to establish, § 11, p. 939 
Commissioners, appointment, etc., § 8, p. 029 
Costs of proceeding to cstablisli, § 12 
lOxceptions to report of commissioner, § 8, p. 933 
Iiocation, $ 2 

Malntcuance of road, § 15 
Necessity, establishment only in casos of, | 6 
Notice, report of commissioners, § 8, p. 9?55 
Obstructions, summary remedy for removal of, 
§ 16 
Penalties, 

Fnilure to opon road, 8 2l 
Loaving opon gate across road, § 22 
Power to establish, § 4 
Pro<;cedings for establishment, § 6 
Iter)air, § 16 
Termini, § 2 

Viewers, appointment, ctc., § 8, p. 029 
Striet construction of statutes authorizing, $ 4 
Summary proceedings, obstructions, removal of, § 16 
Supersedeas, appeal in procoedijigs to establish, 8 11, 
p. 939 

Surveyors, proceedings to establish, § 8, pp. 929-935 
Taxes, § 24 

Temporary private road, { 9 
Tomporary right of way, grant of, 8 H, P. 042 
Termini, § 2 

Judgment establishing road, flxing of, § 0 
Petition for establishment as requiri^d to set 
out, § 7, p. 928 

Beport of viewers, designation In, | 8, p. 932 
Timher, termini, § 2 
Time, 

Appeal in proceedings to establish, § 11, p. 939 
Institution of proceeding to establish, § 6 
Penalty for failure to open road within time, 

§ 21 

Town board, Jurisdiction to establish, § 4 
Towns, termini, § 2 
Trespass, use of road, % 17 
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Trlal, proceedings to establish, § 8, p. 984 
Trial de novo, appeal in proceeding for, § 11, p. 940 
Use o£ road, S 17 
Interferences, § 16 
Vacatlon, § 19 

Viewers, proceedings to establish, § 8, pp. 929^-935 
Waiver, 

Oommissioners in proceedings to establish, ob- 
jectlons to, § 8, p- 930 
Notice, meeting of viewers, § 8, p. 931 


Waiver—Continued, 

Order confirming report of commissioners, de- 
fects in, § 8, p. 035 

Fetition for establishment, objectlon, § 7, p. 928 
Beport of committee, objections to, § 8, p. 932 
Water, termini, § 2 

Width, order establishing road as required to spedfy, 
« 9 

Words and phrases, § 1 

Working on road, power to compel, § 24 


INDEX TO 

PRIZE FIGHTING 


Admissibility of evidence, prosecution for, § 5 
Appeal and error, prosecution for, § 6 
Oircumstantial evidence, prosecution for, § 5 
Gonduct of contest, manner of, § 2 
Oorroboration, prosecution for, § 6 
Oriminal statutes, § 2 
BefLuition, g 1 
Elements of offense, § 2 
Evidence, prosecution for, § 5 
Bxemptions, operation of criminal statutes, § 2 
Bxpert testimony, admissibility in prosecution for, 
i 5 

Glove contest, defined, § 1 

Indictment or Information, prosecution for, § 4 

instructions to jury, prosecutions for, § 6 

Intention, element of offense, § 2 

Jury questions, prosecution for, § 6 

Nature of offense, § 2 

Negative averments, indictment or Information, $ 4 


Opinion evidence, admissibility in prosecution for, 
§6 

Persons liable, § 3 

Physical violence, element of offense, § 2 
Previous appointment, element of offense, § 2 
Principal, liability as, § 3 
Public contest, 

Element of offense, § 2 
Indictment as required to allege, § 4 

Pugilistic encounter, defined, § 1, n. 3 
Review, prosecution for, § 6 
Heward, 

Contest involving, g 1 
Element of offense, § 2 

Sentence and punlshment, § 7 ' 

Statutory provisions, § 2 
Trial, prosecution for, § 6 
Wager, contest involving, § 1 
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Abandonment, objections, grounds not sot iip in mo- 
tion to quash, § 111 

Abatenient, alias summons after tei-mluatiou of suit 
by, § 21, p. 1020 

Abating writ, grounds for, § 107, pp. 1151-1164 
Abbreviatioiis, desigiiation of parties, § 15 
Abuse of process, S§ 119-124, pp. 1187-1204 

Accrual with right of actlon for, § 124, p, 1100 

Actions for, § 124, pp. 1108-1204 

Actual use after Issuance as element, § 120, 

p. 1100 

Advice of counsel as defense to action for, § 123 

Agents, liability for damagos, § 122 

Arrest and detention undor lawfui warrant, § 120, 

p. 1102 

Attomeys, liability, § 122 

Case, form of action for, § 124, p. 1109 

Oollateral punwse, use to accomplish, § 120, 

p. 1102 

Collection of debt, regular use for purpose of, 
$ 120, p. 1103 

Oounsel fees as element of damage, § 124, p. 1203 
Counterclaim, accrual of cause of action in nature 
of, § 124, p. 1100 

Oriminal proccedings, institution of, § 120, p, 1101 

Damage as element, $ 120, p. 1100 

Damages, 

Xiiability for, | 122 
Punitlve damages, $ 124, p. 1204 
Becovery of, § 124, p. 1203 
Defenses to action for, § 120, p. 1104; $ 128 
Definition, $ 110 

Direction of verdict in action for, g 124, p. 1203 
Distinction, § 119 
Elements, § 120, pp. 1189-1105 
Bstoppel, recovery for, g 123 
Eviction of tenant, use of process for, | 120, 
p. 1193 

Evidence, g 39 

Actions for abuse, g 124, p. 1201 
Exemplary damages, g 124, p. 1208 
Form of action for, g 124, p. 1109 
Good faitb as defense to action for, g 123 
Intent as element, g 120, p. 1103 
Interference witb person or property as element, 
g 120, p. 1190 

JTudgment creditors, supplementary proceedings 
as, g 120, p. 1193 

Jury questions, actions for, g 124, p. 1202 
Ilens, authorized filing of, g 120, p. 1193 
Malice, element of, g 120, p, 1108 
Malicious arrest distinguisbed, g 119 
Malicious use of process, generally, post 
Misapplication as element, g 120, p. 1189 
Necessity of use after issuance, g 120, p. 1190 
Particular forms of process subject to, 121 
. Persons liable, g 122 
Pleading in action for, g 124, p. 1200 
72 C.J.S.—84 


AbUKo of procGRs —Contimied, 

Prolmble canae, 

Pleading want of as essential, g 124, i». 1200 
Waut of as element, g 120, p. 1194 
Punitlve damages, § 124, p. 1204 
Right of action for, § 124, p. 1198 
Search warrant, g 121 
Subpoona, § 121 

Termination of proceedings as element of action 
for, g 120, p. 1194 

Trespass, form of action for, g 124, p. 1199 
Trial of action for, g 124, p. 1202 
Validity of process as defense to action for, § 120, 
p, 1194 

Warrant of seizure, g 121 
Willful intent as element, g 120, p. 1180 
Writ of removal, g 121 
Wrongful use as element, § 120, p. 1101 
Acceptanco of servlcc, § 38, pp. 1046-1040 

NonroHirtonts, iKsrsonal Service outslde stato, g 
73, p. 1107 

Waivor of objections by, g 113, p. 1160 
Acknowledgment of Service, g 38, pp. 1046-1040 
Setting asido, g 110 
Actions, 

Abuse of process, g 124, pp. 1108-1204 
Malicious uso of process, g 124, pp. 1198-1204 
Address of parties, statement of, g 15 
Adjolniug counties, personal Service, issuance of proo- 
ess to, g 82, p. 1037 

Advice of counsel, abuse of process, defense In ao 
tion for, g 123 
Aifidavits, 

rx)St process, rcceivlng in lleu of, g 23 
Mailing of process in lleu of publicatlon, g 78 
Nonresidents, proof of Service on, amendment, 
g 116, p. 1181 

Personal Service on nonresidents outslde state, 
necessity, g 78, p. 1108 
Publicatlon of process, 

Amendment, § 118 
Ordor for, gg 62-64, pp, 1079-1098 
Proof by, g 104, p. 1147 
Setting aside for defect In, f 108, p. 1157 
Quasbing sorvlce, 

Determination of motion on, §112, p. 1163 
Motion supported by,. g 110 
Quashing writ, 

Issuance without afiOidavit, g 107, p. 1152 
Motion accompanied by, g 111, 

Service of process, g 103 

Proceedings to assert privilege of nonresl- 
dent, g 89 

Retum and proof of Service, generally, post 
Substituted Service, ordei; for, g 53 
Waming order, g 24 
Agents, 

Abuse of process, liability for damages, g 122 
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Agents—Continued, 

Acknowledgment of Service of procesi^ § 38, 
p. 1047 

Personal Service, 

Service on as snfladent, § 31 
Validity, § 30 

Publication of process, affidavlt for, 5 62, p. 1081 
Service of process on, 

Presumptions, § 98 
Beturn, § 95 

Substituted Service on, § 50, pp. 1061-1065 
Alder by pleadings, § 10 
Alias writs, § 21, pp. 1017-1021 

Lost or destroyed process^ § 23 
Personal Service, § 42 
Quashing or abating, § 107, p. 1153 
Alterations, 

Effect of, 5 22 
Retum of process, § 04 
Presumption, § 98 

Altematlve, naming defendants in, § 15 
Alternative metbods, substitnted Service, § 43, p. 1054 
Ambigiiities, 

Retum of process, explaining, § 101 
Time for answer or retum, construction validat- 
ing, § 14, p. 1010 

Amended pleadings, new process as essentiai, § 4 
Amendments, §§ 114-118, p. 1172-1187 

Addresses of parties and attomeys, adding by, 
§ 115, p. 1177 

Affidavits, publication of process, § 118 
Amount of damages, § 115, p. 1179 
Appearance, directions as to, § 115, p. 1179 
Capacity of party, specifying or altering ca- 
pacity, § 116, p. 1178 
Olerical errors, § 115, p. 1176 
Glerk of court, amendment on own motion, § 114, 
p. 1173 

Oollateral attack, retum, | 116, p. 1185 
Oonclusiveness, retum, § 116, p. 1185 
Ck)nstruetion of statutes authorizing, { 114, 
p. 1173 

Contents of writ, generally, § 115, p. 1176 
Date, § 115, p. 1180 

Defeets amendable, § 115, pp. 1175-1181 
Retum, § 117 

Designation of court, adding by, § 115, p. 1176 
Direction to officer, § 116, p. 1176 
Discretlon of court, § 114, p. 1172 
D .Tecti ve date, S 114, p. 1175 
Form of action, designation by, § 115, p. 1179 
Formal amendment as essentiai, § 114, p. 1174 
Formal defense as amendable, § 115, p. 1175 
X^eave of court, § 114, p. 1174 
Retum, § 116, p. 1184 

Inberal construction of statutes authorizing, 
§ 114, p. 1173 

Names of parties and attomeys, adding by, § 115, 
p. 1177 

Nature of writ, change in respect of, § 115, p. 1176 
Necessity of aetual amendment, | 114, p. 1174 
Notice, 

Application for, § 114, p. 1174 
Retum, § 116, p 1184 
Nunc pro tunc allowance, § 114, p. 1173 
Operation and efPect, § 114, p. 1175 
’ Betum, § 116, p. 1185 


Amendments—Oontinued, 

Orders, publication of process, § 118 
Original writ, § 114, p. 1173 
Personal Service, § 42 

Original pleading after amendment, § 37 
Place of, 

Application for, | 114, p. 1174 
Trlal, designation by, § 115, p. 1177 
Procedure, § 114, p. 1374 
Process amendable, § 114, p. 1173 
Promptness, motion for, § 114, p. 1174 
Publication of process, affidavits or orders for, 
§ 118 

Relation back, $ 114, p. 1176 
Retum, § 116, p. 1185 
Relief demanded, § 115, p. 1179 
Retura and proof of Service, post 
Seal, 8 115, p. 1180 

Service of process, necessity after amendment, 
§ 114, p. 1175 
Signature, § 115, p. 1180 
Style, § 115, p. 1180 

Surplusage, striking out, § 115, p. 1176 
Teste, § 115, p. 1180 
Time, § 114, p 1173 

Application for, § 114, p. 1174 
Variance, correction by, § 115, p. 1176 
Voldable process, 8 p. 1173 
Amount demanded, noti,ce of, § 17 
Amount of damages, amendment stating, § 116, p. 1179 
Answer, 

Amendment, new process as essentiai, § 4 
Objeetions, 

Ralsing by, § 110 

Waiver by answering, § 113, p. 1170 
Specification of time for, 8 14, p. 1008 
Apartment hoiises, substitnted Service, leaving copy 
with superintendent, § 48 

Appeal and error, notice of appeal as process, 8 1, 
p 983 

Appearance, 

Acknowledgment of service as, 8 38, p. 3K)47 
Amendment, directions as to, § 115, p. 1179 
Specification of time for, § 14, p. 1C08 
Appearance term, personal service after, § 33 
Arbitration and award, nonresident witnesses, exemp 
tion from service of process, $ 81 
Arrest, 

Abuse of process, 

Arrest under lawful warrant, § 120, p. 1192 
Predicated on arrest, § 121 
Assistance, civil process as Including writ of, § 1 
p. 985 
Attachment, 

Issuance of process, place, § 8 
Personal service on nonresidents outside state, 
previous attachment as essentiai, 8 '^3, p. 
1108 

Process as including writ or order of, § 1, p. 984 
Publication, service by, seizure of property, § 69 
Attendance in court, service of process, immunity of 
witnesses and suitors, § 80, p. 1114 
Attorney general, 

Motion by as process, § 1, p. 984 
Nonresident witnesses attendlng statutory pro- 
ceeding before, exemption from service of 
process, § 81 
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Attorney In fact, acknowledgment of Service, § 38, 
p. 1047 
Attomeys, 

Abuse of pTocess, 

Oounsel foos as dement of damage, § 124, 
p. 1203 

liiability, § 122 

Alias and pluries writs, issuance by, § 21, p. 1010 
Amendment adding names and addrcsses, § 115, 
p. 1178 

Issuance by, §§ 6, 6 
Personal sorvlco, § 28 

Appointment as special dcputies to serve 
process, § 20 
Authority to make, § 30 
Service on as sufliciont, § 31 
Publication of process, aflidavlt for, § 62, p. 1081 
Signature, authority fdvon by olerk, 5 19 
Substltuted Service on, § 50, pp. 1001-1065 
Waming order, aflldavit by, § 24 
Authentication, personal Service, copy served, § 36 
Bankruptcy proceeding, witnessos and parties at- 
tending hearing outside jTirisdictJon, exemption 
from Service of process, § 81 
Blank, 

Quashing or vacating writ fllled out in, § 107, 
p. 1152 

Signing and scaling in blank, § 5 
Bonds, 

Defendant in .crimlnal case appcaring purstiaiit 
to, immunlty from sorvi(fe of process, § 82 
Personal Service on nonresldonts outside state, 
§ 73, p. 1100 

Process as including, H 1, p. 084 
Burden of proof, 

Malicious use of process, actions for, § 124, 

p. 1202 

Objections, hearing of, $ 112, p. 1164 
Beturn of process, contradlc-tion, $ 102 
Service of process, privilege of nouresident, § 80 
Oapacity of party, amendment spccifylng or altering, 
§ 116, p. 1178 

Case, abuse of process, fonn of actlon for, § 124, 

p. 1100 

Oause of action, amendment designatlng, $ 115, p. 1170 
Oertificates, 

Personal Service, appointment of special doputy 
to make, § 20 

Publication of process, proof by, § 104, i>. 1147 
Oertifleation, personal Service, copy of plcading 
served, 5 37 

Ohambers summons, issuance, § 6, n. 60 
Circuxnstantial evldence, 

Malicious use of process, proof of malice and 
want of probablo causo, § 124, p, 1202 
• Betum of process, eontradictlon by, $ 102 
Oitation, 

Dedned, § 1, p. 088 
Style, § 11 

'Oity marshal, servlce of proceas, affidavit or state- 
ment, § 103 

Oivil process, defined, § 1, p. 986 
Olaim and delivery, process as including procoodings 
in, § 1, p. 984 

dassifleation, alias or pluries writs, § 21, p. 1017 
Olerical errors, 

Amendment correcting, £ 116, p. 1176 


Olerical errors—Oontinued, 

Appearance or answer, speciflication of time for, 
§ 14, p. 1008 

Publication of process, afSdavit for, § 64, p. 1083 
Olerks of court, 

Amendment on own motion, § 114, p. 1173 
Purther process, authority to Issue, § 21, p. 1010 
Issuance of process, § 6 
Preparation as, § 6 

Personal Service, appointment of special oflSicer 
to make, § 20 

Publication of process, order for, § 66, p. 1093 
Signature, § 19 
Teste in name of, jg 18 
Oodofendants^ 

Oross pleading, new or additional process, § 4 
Defects in servlce on, persons cntltled to object, 
§ 106 

Error in name of codefendant, effect, § 16 
Oollateral attack, 

Amendment, retum, § 116, p. 1385 
Publication of prowsa, proof on, § 104, p. 1148 
Rutum of process, § lOO 

Collatcral purpose, abuso of process by use to ac- 
complish, § 120, p. 3192 

OolluHive joindor, nonresidunt of county, Issuance of 

P1X)CCBS, § 8 

Color of process, defined, § 1, p. 087 
Oomlty, Service of process, iminuuity of nonresident 
witnosses and snltors, | 80, p. 1118 
Commoncement of actlon, 

Ncccssity of process, § 2, p. 080 
Personal servlce prior to, g 33 
Waming order, g 24 

Oommlssloners, nonresident wltnesaes in proceodlngs 
before, exomption from servlce of process, g 81 
Oommltment, warrimt of as process, § 1, p. 088 
Oompromise or settlement, person enterlng state for 
puri>ose of effecting, exemption from Service of 
process, g 81 

Oompulsory process, defined, g 1, p. 986 
Ooncealment, publication of process, statements as to 
concoalmcnt to avold servlce, g 64, p. 1080 
Oondusiveness, 

Aflidavlt of sorvice of process, g 103 
Amendment, return, g 116, p. 1186 
Beturn of process, g 100 

Oondemnation proceodlngs, notice in as process, g 1, 
p. 083 

Oonditlons precedent, issuance of process, § 0 
Oonfession of Judgmcnt, waiver of objoctions to 
process by, $ 113, p. 1109 
Oonfllct of laws, 

Personal sorvice, method of, g 34 
Sufficiency of process, g 10 
Oonformity to pleadings, g 10 
Oonstables, Service of process, affidavit or statement, 
g 103 

Constitutional provislons, 

Issuance, place of, g 8 
Style of process, g 11 
Teste g 18 

Oonstruction, g§ 10-20, pp. 1001-1017 
Constructive notice, publication, servlce by, g 64 
Constructive Service, 

Jurisdiction, sufilclency, g 25, p. 1025 
Publication, servlce by,^ generSlly, post 
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Constructive service—Continued, i 

Substituted servlce distinguished, § 43, p. 1062 
Oontents, S 10 
Wrlts, 

Alias or pluries wrlts, § 21, p. 1020 
Amendment in respect of, § 115, p. 1176 
Oontinuance, objections to process, waiver by agree- 
ing to, S 113, p. 1169 
Oontradiction, retum of process, § 102 
OontroUing reason doctrlne, exemption of nonresl- 
dents from Service of process, § 88, p. 1126 
Oonveyances, setting aside, publicatlon of process in 
actions for, § 67, p. 1076 
Oopy, 

Delivery of copy, post 

Petition or complaint, attachlng to process, { 16 
Ooroners, servlce of process, presumption, § 98 
Corporations, 

Issuance agalnst, § 7 

Nonresident officers or agents, exemption from 
Service of process, § 80, p. 1119 
Personal servlce, 

Oflacer or stockholder, § 30 
Service on officer or agent, § 31 
Oorroboration, retum of process, evidence contra- 
dicting, S 102 

Cost bili, process as including, § 1, p. 984 
Oounterclaim. Set-olf and counterdaim, generally, 
post 
Qounties, 

Issuance to county other than one In wbicb ac- 
tion is commenced, 8 8 
Personal Service, place of, 8 32, p. 1036 
Oourt derks. CSlerks of court, generally, ante 
Courts, 

Designation of, 8 ^3 

Personal Service, appolntment of speclal officer 
to execute process, 8 29 
Substituted Service,. order for, 8 52 
Criminal proceedings, use of process as resuit of in- 
stitution, 8 120, p. 1191 

Criminal process, personal servlce on defendant 
wbose presence witbin Jurisdiction was obtained 
by means of, 8 39 

Criminal prosecuti(Kis, nonresident entering jurls- 
diction to appear or be tried in, exemption from 
Service of process, 8 32 

Criminal term, summons returnable at, 8 14, p. 1010 
Cross fleading, new process as essentlal, 8 4 
Cure of errors and defiects, 8 113, p. 1171 
Damages, 

Abuse of process, 

Blement of, 8 120, p. 1190 
Becovery of, § 124, p. 1203 
Malidous use of process, right of action for, 

8 124, p. 1199 

Date, 

Alias or pluries writs, 8 21, p. 1021 
Amendment in respect of, 8 115, p. 1180 
Statement of, 8 14^ PP- 1007-1010 
De facto officers, personal Service, 8 28 
Dead x>ersons, namlng in writ as defendant, 8 15 
Dd>ts, abnse of process by regular use to collect, 

8 120, p. 1193 

Dedaration, i>etition or complaint, publication of 
process^ fiUng. of petition, etc., as prerequisite, | 
8 61 I 


Decrees. Judgments or decrees, generally, post 
Default, notice of resuit of, 8 17 
Defects and objections, 88 106-113, pp. 1151-1172 
Abandonment, grounds not set up in motion to 
quasb, § 111 

Acceptance of servlce, waiver by, 8 113, p. 1169 
Agreements operating as waiver, 8 113, p. 1169 
Amendments, generally, ante 
Answer, 

Balsing by, 8 116 
Waiver of objections by, 

Answerlng, 8 113, p. 1170 
Blllng, 8 113, p. 1169 

Burden of proof, bearlng of objections, 8 112, 
p. 1164 

Classiflcation, f 1, p. 986 
Codefendants, urglng defects In servlce on, 8 106 
Confession of Judgment, waiver by, § 113, p. 1169 
Oontinuance, waiver by agreement for, 8 113, 
p. 1169 

Cure of errors and defects, 3 113, p. UTI 
Demnrrer, raising by, 8 HO 
Determination of objections, 8 112, PP. 1162-1167 
Dismissal, waiver by motion to dismiss, 8 113, 
p. 1170 

Estoppel to object, 8 113, p. 1170 
Evidence, bearing of objections, 8 112, p. 1164 
Exceptions to order overruling objection, waiver 
by failure to accept, 8 113, p- 1170 
Harmless errors, cure by reeitals of Judgment, 

8 113, p. 1171 

Hearing on objections, § 112, pp. 1162-1167 

Intervenlng daimants, § 106 

Judgment, 

Confession of Judgment, waiver, 8 113, p. 1169 
Cure of errors and defects by, 8 113, p. 1171 
Hearing of objections, § 112, p. 1165 
Jurisdiction as affected by defective process, 8 
10 

Laches, loss of right to object, 3 113, p. 1170 
Matters considered on hearing on objections, 8 

112, p. 1163 

Mode of taking objections, 8 HO 
Motion, raising objection by, 8 110 
Necessity of objections to alleged defects, S 109 
Nunc pro tunc orders, cure of Irregularity, § 

113, p. 1171 

Operation and efPect of ruUng on hearing of, S 
112, p. 1167 

Farol evidence, admisslbility on hearing of ob¬ 
jections, 8 112, p. 1164 
Persons entitled to object, S 106 
Plea or answer, raising objections by, § 110 
Presumptions, hearing of objections, 8 112, p. 
1164 

Procedure, raising objections, 88 109-112, pp. 
1157-1167 

Quashing or abating writ on ground of, 8 107, 
pp. 1151-1154 

Quashing servlce of retum on ground of de- ' 
fects, S 108, pp. 1154-1167 
Beference, 

Issues ralsed on objections, 8 112, p. 1163 
Waiver by agreement for, 8 113, p. 1169 
Behearing in respect of, 8 l^i P- 1166 
Belief granted in case of defective servlce, 8 

112, p. 1166 
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Defects and objections—Continued, * 

Retura of process, § 101 

Setting aside Service or retura on groimd of de¬ 
fects, § 108, pp- 1154r-1157 
Submission of objections to court frotn whlch 
process Issued, § 100 
Time, 

Hearing on objectionsi § 312, p. 1162 
Objectlon, § 113, p. 1167 

UnJsnown persons, § 106, n. 65 
Verdict, cure of errors and defects by, § 113, p. 
1171 

Waiver, § 113, p. 1168 

Grounds not set up in motion to <iuash, § 111 

Defendants, alternative, namlng in, § 15 
Defenses, 

Abuse of process, actions for, § 120, p. 1104; § 
123 

Malicious use of process, actions for, § 123 

Deflnitlons, § 1, pp. 981-088 
Abuso of process, § 119 
Alias writ, § 21, p. 1017 
Indorsements, § 20 
Issue, § 5, n. 46 
Malicious use of process, § 119 
Newspaper, § 71 
Personal service, § 26 
Pluries writ, § 21, p. 1017 
Praecipe, § 9 

Principal establishmeiit, § 32, p. 1036, n. 79 
Retura of process, § 00 
Service, § 25, p. 1023 
Substituted Service, § 43, p. 1052 

Delivery of copy, 

Personal sorvlce, 

Pleadlng, § 37 
Process, § 36 
Retura of process, 

Presumptions, § 08 
Sbowlng as to, 04, 05 
Delivery of process, jpersonal service, § 26 
Demand, necessity of, $ 10 
Demurrer, 

Amendment after sustaining, new process as 
essential, § 4 

Defects ipid objections, raising by, $ 110 

Departure from state, publlcatlon, service by, % 56 
Depositlons, witnesses or parties attendlng taking, 
immunlty froxn service of process, § 81 
Deputles, 

Personal service by, $ 28 
Return of process, § 94 

Service of process, affldavlts or statements, § 
103 

Signature by, § 19 

Descrlptlon of actlon, quashlng or setting aside writ 
on gronnd of mlsdescrlptlon, $ 107, p. 1154 
Descrlptlon of property, publlcatlon, service by, no- 
tlce publisbed, § 68, p. 1101 
Designation of, 

Oourt, Judge and place, § 13 
Parties and tltle of causc, § 15 
Destroyed process, supplying, § 28 
Determinatlon, objections In respect to process, § 

112, p. 1162 


Diligence, 

Personal service, $ 33 

Nonresidents outslde state, affidavits re- 
specting, § 73, p. 1108 
Publlcatlon, 

Service by, prerequisltes, § 58 
Sbowlng as to, § 64, p. 1088 
Service of process, presumptions, § 08 
Substltutod Service, § 44 

Dlrection of verdict, 

Abuse of or malicious use of process, actions 
for, § 124, p. 1203 

Traverse of retura of process, § 112, p. 1160 
Directions, 

Ollicer, amendment in respect of, S 113, p. 1176 
Oibeers to wbom directed, § 12 
Requirements as to, § 10 
Dlscontinuance, 

Alias summons after termination of suit by, § 

21,. p. 1020 

Process issued after as alias process, § 21, p. 1017 
Dlscretion of court, 

Alias wrlts, § 21, p. 1018, n. 87 
Amendment, $ 114, p. 1172 

Return of process, § 116, p, 1183 
Issuance of process, ailowance or refiisal after 
long delay, § 9 
Personal service, 

Dxtensiou of time, § 33 
Mode of offoctlng, § 34 
Dlsmissal and nonsuLt, 

Alias summons after termination of suit by, § 

21, p. 1020 

Malicious use of process, actions for, § 124, p. 1203 
Objections to process, waiver by moving to dis- 
mlss, $ 118, p. 1170 

Dispossessory warrant, at)U8e of process prodlcated 
on, i 121 

Disqualibed ofBicer, dlrection of process to, $ 12 
Distress warrant, legal process as includi ng, $ 1, 
p. 085 

Doing business witbln state, substituted Service on 
agent, § 50, p, 1063, n. 79 

'Domicile. Residence or domlcile, generally, post 
Dwelllngs, 

Personal service, forclble entry Into, j 34 
Substituted service, leavlng copy at dwelllng, § 
47 

Bflfect of process, $ 2, p. 991 

DIections, proclamation calling as process, $ 1, p. 084 
Electors, service of process, exemption, § 85 
Employees, personal service, validity, § 30 
Entltllng, character of process as determined by, H 
21, p. 1017 

Erasures, return of process, § 94 . 

EStoppel, 

Abuse of process, recovery for, § 123 
Objections to process or service tbereof, objec¬ 
tions to, § 113, p. 1170 

Et al., designation of defendants by, f 15, n. 25, 
Eviction, abuse of process by use for purpose of, 
§120, P. U98 
Bvidence, 

Abuse of process, § 39 
, Actions for, § 124, p. 1201 
Burden of proof, generally, ante 
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Hvidence—Oontinned, 

Mallcious use of process, actions for, t 124, p. 
1202 

Objections, hearing on, § 112, p. 1164 
Paroi evidence, post 
Presumptions, generally, post 
Prima facie evidence, post 
Pnblication of process, afOidavit for, ( 64, p. 
1084 

Retnm of process, § 99 
Contradiction of, § 102 

Service of process, mles applying, § 112, p. 1165 
Bxaminatlon before trial, person entering jurlsdlc- 
tion for, exemption from servlee of process, § 
81 

Bxaminers, nonresident witnesses, exemption from 
Service of process, § 81 
Bxecntion, process as including, § 1, p. 984 
Bxecntors and administrators, notices in proceed- 
ings by, § 1, p. 983 
Bxemplary damages. 

Abuse of process, actions for, | 124, p. 1203 
Malicious use of process, § 124, p. 1204 
Exemptions, Service of process, §§ 80-89, pp. 1112- 
1128 

Extension of time, personal Service, § 33 
Extrinsic evidence, retum of process, 

Admissibillty, § 101 
CJontradictlon by, § 102 
Fee bili, process as Including, $ 1, p. 984 
Fictitious defendant, personal servlee, § 34 
Fictitious name, unknown defendants, designation 
by, § 15 

Figures, retum day expressed in, § 14, p. 1009 
Filing, retum and proof of servlee, § 105 
Final process, defined, § 1, p. 985 
Force, personal Service, use of, § 34 
Foreign country, personal Service on resident of 
summons from court of, § 32, p. 1039 
Foreign language newspapers, publication of process 
in, § 71 

Foreign process, personal Service, § 28 
Foreign state, direction to officer in, § 12* 

Form, § 10 

Acknowledgment of Service of process, § 38, p. 
1048 

Aetion, amendment in respect of, § 115, p. 1179 
Affidavit of Service of process, § 103 
Alias or pluries wrlts, § 21, p. 1020 
Retura and proof of Service, §| 94-97, pp. 1131- 
1136 

Fraud, 

Personal Service procured by, § 39 
Quasbing or abating writ on ground Service was 
obtained by, § 107, p. 1152; § 108, p. 1154 
FuU name, designation of parties by, § 15 
Functus oflSicio, retum of process, § 99 
Garnishment, 

Civil process as including writ of, § 1, p. 985 
Notice to garnisbee as process, § 1, p. 983 
Publication, Service by, seizure of funds, § 59 
Goveraing law, 

Personal Service, method of, § 34 
Sufficiency of process, f 10 
Grand jury, 

KcteLresident witnesses in attendance before, ex¬ 
emption from Service of process, § 81 


Grand jury—Oontinued, 

Process as including drawing of, § 1, p. 984 
Voluntary bearing, servlee of process on ao- 
cused seeking, § 83 
Guardian and ward, 

Notice in proceedings Involving, § 1, p. 983 
Personal Service, § 26, n. 7 

Habitual residence, personal Service at place of, § 
32, p. 1036, n. 79 

Harmless errors, cure by recltals of Judgment, § 113, 
p. 1171 

Hearing, objections, § 112, pp. 1162-1167 
Heirs of deceased party, amendment adding, § 115, p. 
1178 

Holidays, publication of process on, § 70 
Holy days, Service of process on persons observing, 
§ 87 

Hotels, substltuted servlee, leaving copy at, § 47 
Husband and wife, 

Publication of process, designation, § 69, p. 1100 
Substituted Service, leaving copy witb wife of 
defendant, § 48 

Idem sonans, application of doctrine, § 15 
Immunity, Service of process, §§ 80-89, pp. 1112- 
1128 

impeaebment, retum of process, § 102 • 

Impossible date, process made returnable on, § 14, p. 
1009 

Indictment or Information, copy of as process, § 1, p. 
983 

Indorsements, § 20 

Personal Service, autbority of special deputy, § 
29 

Quasbing or abating writ on ground of lacking, 
S 107, p. 1152 
Retura of process, § 90 

Setting aside Service of process for lack of, 8 

108, p. 1166 

Infants, 

Personal Service, appointment specially to serve 
process, § 29 

Service of process on, presumption, § 98 
Information and belief, publication of process, state- 
ments on, § 64, p. 1088 
In affidavit, 8 04, p, 1083 
Initials, 

Olerk of court, signature using, § 19 
Designation of parties by use of, § 15 
Publication of process, designation of parties by, 
8 69, p. 1101 

Injunction, publication, Service of process by, 8 59 
Injury resulting from issuance of process, liability 
in respect of, 8 120, p. 1189 

Inquisition proceedings, abuse of process predicated 
on, 8 121 

Insane persons, personal Service in inquisition pro¬ 
ceedings against, parties to, 8 30 
Instanter, summons returnable instanter as void, 8 
14, p. 1009 

Instructions to jury, malicious use of process, ac¬ 
tions for, 8 124, p. 1203 

Intent, abuse of process, element of, 8 120, p. 1193 
Interlineations, retura of process, 8 94 
Interpleader, personal Service, party residing in 
anotber county, 8 32, p. 1038 
Intervention, objections to process, claimants in, 8 
106 
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Irregular proeess, deflnod, § 1, p. 086 
Issuance, §§ 5-9, pp. 094-1001 
Alias writs, § 21, p. 1018 
Alteration after, offoct of, § 22 
Authority to issue, 6 

Collusive joinder for purpose of brlnging suit 
against nonresidcnt of county, § 8 
Conditioiis procedent, § 0 

Date of, summons roturnable on, § 14, p. 1010 
Default or neglect of clerk, elTcot of, § 0 
Delaying, § 9 
Direction by pliiintillf, § 9 

Discretion of court, allowance or rofusal after 
long delay, § 9 
Duty to issno, § 6 

Joint defendants, place of lasnance, § 8 
Parties agalnst wbom proeess may issue, § 7 
Place of, § 8 

Pluries writs,. § 21, p. 1018 

Praecipe, filing as condition precedont, $ 9 

Preparation by clerk as, § 6 

Promptnoss, § 9 

Kencwal and reissue, $ 21, p. 1018 
Kencwed writs, § 21, p. 1018 
Statutory provisions, post 
Successive writs, § 21, p. 1018 
Territoiial jurlsdiction, § 8 
Time for, § 0 

Alias or pluries writs, § 21, p. 1020 

Joint defendants, 

Issuance of proeess, placo, § 8 
Personal Service on, § 31, n. 51 
Judges, 

Designation of, § 13 
Testo in name of, § 18 

Judgment creclltors, abuse of proeess, supplomontary 
proceedings by, § 120, p. 1103 
Judgments or dccrees, 

Oure of errors and defects in proeess by, $ 11$, 
p. 1171 

Proeess as including, § 1, p. 083 

Pecord or registry of as proeess, $ 1, p. 984 

Judicial proeess, dofined, § 1, p. 080 
Jurlsdiction, 

Amendment of return, authorization, S 116, p. 
1183 

Construetive Service, sufTicIeney, § 25, p. 1025 
Issuance by court lacking, § 6 
Issuance limited to parties subject to, § 7 
Necessity of proeess, § 2, p, 080 
Publication, service by, § 50 
Return of proeess, conclusiveness for purpose 
of establishing, § 100 

Jury, 

Proeess as including drawing and llst of, § 1, 
p. 084 

Service of proeess, exemption, § 80 

Jury questions, abuse of. or malicious use of proeess, 
actions for, § 124, p. 1202 

Justices of the peace, proeess as including caption of 
docket, § 1, p. 084 
Kinds of, § 1, pp. 981-988 

Laches, objections, loss of right to object, § 113; p, 
1170 

Last resort, publication, Service by, § 54, n. 40 
Lawful proeess, dehned, § 1, p. 985 


Leave of court, amendment, § 114, p. 1174 
Return, § 116, p. 1184 
Tjegal proeess, defined, § 1, p. 985 
Legal return day, proeess retumable on day othor 
than, § 14, p. 1009 

Lcgislative commlttee, nonresident witncsses attend- 
ing hearing before, exemption from Service of 
proeess, § 81 
Liens, 

Abuso of proeess as shown by authorized flling, § 

120, p. 1103 

Publication of proeess in action to establish and 
enforce, § 57, p. 1075 

Lost Instruments, publication of proeess in actions 
to establish oxistonco, § 57, p. 1075 
Tjost proeess, supplying, § 23 

Lost return of proeess, admissibility of evidonce In 
respoct of, § lOi 

Magistrates, non resident witnessos, exemption from 
Service of proeess, § 81 
Mail, 

Personal scrvlco by, § 30 
Publication of proeess, 

Mailing cor)l<‘H, § 05, p. 1007 
Proof of, § 104, p. 1149 
Service by mall in licu of, §§ 70-78 
Substltutcd Service by, § 51 

Malice, abuse of proeess, element of, § 120, p. 1103 
Malicious uso of proeess, 

Accrual of romody for, § 124, p. 1200 
Actions for, § 124, pp. 1108-1204 
liurden of proof In actions for, $ 124, p, 1202 
Oircumstantlal evidence, proof of malleo and 
want of probable cause, S P- 1-02 
Damagos, right of action for, § 124, p. 1100 
Defenses to action for, { 123 
Deflnod, 5 110 

Dlsmissal of action for, § 124, p. 1203 
DIstInction, § 110 
Eloments of, $ 120, p. 1105 
Evidence in actions for, § 124, p, 1201 
Exemplary damagos, § 124, p. 1204 
Instructlons to Jury in actions for, } 124, p. 12a3 
Interference with person or property as element, 
S120; p. 1100 

Jury questions, actions for, $ 124, p. 1202 
Particular forms of proeess subject to, § 121 
I>loading In action for, § 124, p. 1200 
Probable cause, 

llnrden of provlng want of, § 124, p. 1202 
Defense in action for, § 123 
Employmcnt wlthout, § 110 
Ploadlng want of, § 124, p. 1201 
Want of, § 120, p. 1105 

Right of action for, § 124, p. 1108 
. Tennination of proceeding as element, § 120, p. 
1105 

Trial iii action for, § 124, p. 1202 

Marriod womeni Husband and wlfe, generally, ante 
Mastor of boat, substituted serviCe on, § 60, p. 10:^4 
Masters, nonresident witnessos in proceedings be¬ 
fore, exemption from service of proeess, $ 81 
Mechanies' llehs, proceeding for enforcement as 
proeess, § 1, p. 984 

Member of famlly, substituted service, leavlng copy 
with, § 4S 
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Memorandum, character of process purporting to 
be original changed by, § 21, p. 1017 
Memorial to court as process, § 1, p. 984 
Mesne process, dehned, § 1, p. 985 
Ministerial act, 

Issuance ol process, § 6 
Service of summons, § 26, p. 1023 
Mlnors. Infants, generally, ante 
Misjoinder of actions or parties, quashing Service 
of process on ground of, § 108, p. 1156 
Misleading statements, efiTect of, § 13 
Misnomer, quashing or abating writ on ground of, § 
107, p. 1152 

Mistake, retum of process, admission of, § 98 
Mortuus est, retum of process, § 96 
Motions, 

Objections, raising by, § 110 
Quashing writ, requisites of, § 111 
Multiple defendants. Several defendants, generally, 
post 
Names, 

Designation, § 11 
Parties, statement of, § 15 
Teste, § 18 

National Labor Relations Board, personal Service 
on regional director, etc., § 31, n. 65 
Nature of, { 1, pp. 981-988 
Nature of action, statement of, § 16 
Necessary parties, publication, Service by, § 66 
Showing as to, § 64, p. 1086 

Necessity in Judicial proceedings, §§ 2-4, pp. 988-994 
Newi^apers, publication of process, designation in 
order for, § 65, p. 1097 
Nihil habet, retum, § 96 
Nonresidents, 

Acceptance of service of process, personal Serv¬ 
ice outside state, . § 73, p. 1107 
AJfidavits of service on, amendment, § 116, p. 1181 
Attending to other business while in jurisdic- 
tion, waiver of immunity from service, § 

88, p. 1126 

Personal service, 

Findlng within territorial jurisdiction of 
court, S 32, p. 1038 
Outside state, § 73, pp. 1105-1110 
Oompletion, § 74 

Publication, service of process by, § 56 
Oontrol and seizure of property, § 69 
Retum of not found, § 60 
Service of process, 

Immunity of witnesses and suitors, § 80, p. 
1114 

Protection or enforcement of privilege, § 89 
Quashing service on, § 108, p. 1165 
Substituted service, § 45 

Agent, ( 60, pp. 1061-1065 
Within jurisdiction, operation and effect, § 
75 

Unreasonable delay in coming or going while at- 
tending court, loss of immunity from service, 
S 88, p. 1126 

Notic^ 

Amendment, 

Application for, § 114,. p. 1174 
Retura, § 116, p. 1184 
Designation as process, § 1, ik ,982 
Lost prooess, supplying, § 23 


Notice—Oontinued, 

Motlon, substitute for writ, $ 1, p. 987, n. 32 
Process affording as suflScient, § 10 
Publication of process, §§ 67-72, pp. 1098-1105 
Service by, § 55 

Subsequent steps in proceeding, § 2, p. 991 
Substituted service, necessity, § 43, p. 1054 
Sum or relief demanded as resuit of default, 5 
17 

Numerous parties, personal service on some only, § 31 
Nunc pro tunc orders, 

Amendment, § 114, p. 1173 

Irregularities in process, cure by, § 113, p. 1171 
Oaths, personal service, special deputies, § 29 
Objections. Defects and objections, generally, ante 
Omission of date, efiPect of, § 14, p. 1007 
Operation and effect, amendment, retum, § 116, p. 
1186 

Oral application, alias process, issuance of, § 21, p. 
1019 

Order of court, issuance wlthout, § 6 
Orders, 

Personal service on nonresidents outside state, § 
73, p. 1109 

Process as embracing, § 1, p. 983 
Publication of process, §§ 65, 66, pp. 1093-1098 
Amendment, § 118 
Substituted service, § 62 

Application' or affidavit for, § 53 
Ordinary process of law, defined, § 1, p. 985 
Original process, 

Defined, § 1, p. 985 

Successive writs as required to show relation 
to, § 21, p. 1017 
Original writ, 

Amendment, § 114, p. 1173 
Prior Issuance as prerequisite to issuance of 
alias writ, § 21, p. 1018 
Parol evidence, , 

Objections, admlssibllity in hearing on, § 112, 
p. 1164 

Publication of process, proof by, § 104, p. 1148 
Retiim of process, 

Oontradiction by, § 102 
Supplying omissions, § 101 
Service of process, admissibility to Show re- 
ceipt, f 112, p. 1164 

Parties, 

Alias writ, naming of, § 21, p. 1021 
Amendment correcting ritaie of, § 115, p. 1177. 
Designation of, § 16 

Personal Service, authorlty to make, 28, 30 
Retura of service, S 91 

Service of process on suitors in attondance in 
court, immunity, § 80, p. 1114 
Statement of names, § 15 
Substitution or striking, § 3 ’ 

Traverse of retura of proceSs, § 111 
P^ition, notice in proceeding for as process, § 1, p. 
983 

Partnership, substituted service on agent of non- 
resident partnership, § 50, p. 1064 
Patent Office, nonresident partles^ to interferehce 
proceeding, exemption from service of procesS, 
§ 81 

Personal service, §§ 26-42, pp. 1026-1052 
Acceptance, § 38, pp. 1046-1049 
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personal Service—Continued, 

Acknowledgment, § 38, pp. 1046-1049 
Act of eflPeetlng, § 34 

Actual delivery of process as essential, § 26 
Adjoining county, Issuance to, of procoss to, § 32, 
p. 1037 
Agents, 

Service on as sufficient, § 31 
Validity, § 30 
Alias process, § 42 
Amendcd process, § 42 

Amendment of original pleading, Service of copy 
after, § 37 

Another state or country, Service In, § 32, p. 
1038 

Appearance term, Service after, § 33 
Appolntment of speclal deputy, § 29 
Attorneys, § 28 

Appointment as speclal deputios, § 29 
Authorlty to serve, § 30 
Service on as sufficient, § 31 
Antbentication of copy served, § 36 
Authority to serve, §§ 27-^30, pp. 1027-1033 
Oapacity to serve, 8§ 27-30, pp. 1027-1033 
Oertificate, speclal appointment to make Service, 
§ 29 

€ertiflcation, copy of pleading delivercd, § 37 
Olerical errors in copy delivortKl, 8 3CJ 
Olerk of court, appointment of speclal oilicer, § 
29 

Oonflict of laws, method of serving, § 34 
Oorporations, 

Service on officer or agent, § 31 
Stockholder or officer maklng, $ 30 
Oounties in which made, § 32, p. 1036 
Oourts, appointment of speclal officer, § 29 
Orimlnal process, preseuce withlu Jurisdiction 
obtained by means of, § 39 
Day of issuance, Service on, § 33 
De facto officer, 8 28 
Deffiied, § 20 
Delivery of copy, 

Pleading, § 37 
Process, § 36 
Deputles, § 28 
Diligence, § 33 
Dlrection to officer, § 28 
Directions as to e»:ecutlon, § 34 
Discretion of court, 

Ebrtension of time, § 33 
Mode of effccting, § 34 
Dlsquallllcation of officer or deputy, § 28 
Double Service, § 41 

Dwelllng liouse, forcible entry into, § 34 
Dmployee of plaintiff, validity, § 30 
Dsitension of time for, § 33 
Fictitlous defendant, § 34 

J orce, use of, § 34 

oreign countries, Service on resident of sum- 
mons from court of, § 32, p. 1039 
Forelgn process, § 28 
Fraud, Service procured by, § 39 
Habitual residence, place of, § 32, p. 1036, n. 79 
Inabillty of officer to serve, 8 28 
Zndorsement, 

Acknowledgment of servlce, § 38 
Authority of speqlal deputy, § 29 


Personal service—Continued, 

Infants, appointment speclally to make, § 29 
Inquisition proceedings, parties to, § 30 
Insane persons, Inquisition proceedings against, 
parties to proceeding, § 30 
Interest in litigation, person serving, § 28 
Interested persons, service on, § 31 
Interpleadcr, party residing in another county, 
§ 32, p. 1038 

Jolnt defendants, § 31, n. 51 
Law governlug, § 34 
Mail, § 36 

Manner of, §§ 34r-37, pp. 1041-1046 
Mlnors, appointment speclally to serve, § 29 
National Labor Eelations Board, service on 
regional director, etc., § 31, n. 55 
Necessity, § 26 
Nonresldents, 

Finding withln tcrrltorial jurisdiction of 
court, § 32, p. 1038 

Service outside state, § 73, pp. 1106-1110 
Oomplotion, § 74 

Numerous parties, service on some only, § 81 

Oath, Hpooial (kiputy, § 29 

Offer to read original process, § 35 

Officer making, § 28 

Operati on and effect, § 40 

Outside state, § 32, p. 1039 

Nonresidents, § 73, pp. 1105-1110 
Oomplotion, § 74 
Parties, authority to, 

Make, § 28 
Serve, § 30 

Persons to bo served, $ 31 
Place of, § 32, pp. 1035-1030 
Power of attorney, service on person havlng, 8 81 
Presumptlon of competency of person serving, 
8 27 

Protense of settloment, service procured by, 8 39 
Principal establishmont, place of, § 32, p. 1030, n. 
79 

Private persons, validity, 8 30 

Productlon of original writ as essential, $ 34 

Proof, acknowledgment, 8 38 

Publlcation, service by as substitute, § 54 

Qualiflcatlons for persons serving summons, f 27 

Eeading original process, § 35 

Real party In interest, authority to serve, 8 30 

Kefusal of, § 34 

Bcadlug of original process, § 35 
Besldence, 

Ijoaving summons at, 8 26, n. 7 
Place of, 8 32, p. 1037 
Beturn, presumptlon, 8 08 
Botum day, service on, § 33 
Seal, copy of process served, 8 36 
Second service, § 41 
Service as mcaning, 8 26, p. 1023 
Several defendants, 

Delivery of copy of. pleading, J 37 
Manner of service, §.34 
Place of, 8 32, p. 1037 , 

Besidents of different countles, 8 82, ek 1087 
Several pai^es, service on some only, § 31; 

Speclal deputles or appointees, § 29 

Stamp, copy served, § 86 

Statutory provisiqns, post . ' 
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Personal Service—Oontinued, 

Stockholders of plaintiff Corporation, valldity, § 
30 

Sobstitnted servlce dlstinguished, f 43, p. 1052 
Superfluous acts as affecting, § 34 
Telepbone, reading original process over, § 35 
Terrltorial limlts, § 32, p. 3035 
Time of, § 33 

D^ivery of copy of pleading, § 37 
Usnal place of abode, § 32, p. 1037 
Varlance between original wrlt and copy served, § 
36 

Void process, anthority to serve, § 28 
Walver, § 26 

Second Service of process as, § 41 
Statutory requisites, § 84 
Writing, appolntment of special deputy, § 29 
Personam, publlcation, servlce by In actions in per^ 
sonam, § 57, p. 1073 

Pllot of boat, snbstituted servlce on, § 60, p. 1064 
Place, 

Amendment, appllcatlon for, $ 114, p. 1174 
Business, snbstituted Service, leaving copy of 
process at, § 43, p. 1053 
Designation of, § 13 
Issuance, § 8 

Personal Service, § 32, pp. 1035-1039 
Eeturn of process, sbowing as to, § 95 
Service of process, post 

Trial, amendment, designation by, § 115, p. 1177 
Plaintiff, 

Alias and pluries writs, issuance by, § 21, p. 1019 
Issuance of process by, §S 5, 6 
Signature by, § 19 
Pleading, 

Abuse of or malicious use of process, actions for, 
§ 124, p. 1200 

Aider by reference to, § 16 
Oonformity to and aider by, § 10 
Omlssions supplied by, § 15 
Process as part of, § 1, p. 983 
Plural afddavits, Service of process, sbowing by, § 103 
Pluries writs, § 21, pp. 1017-1021 
Posting, 

Publicatlon of process, 

Posting in addition to, § 79 
Proof of, § 104, p. 1149 
Substituted Service by posting copy, § 51 
Power of attomey, personal Service on person baving, 
§ 31 
Praecipe, 

Defined, § 9 

Issuance of process, filing as condition precedent, 
§ 9 

Premature issuance, 

Quasblng or abating wrlt on ground of, $ 107, p. 
1152 

Retum of process, § 93 
Presumptions, 

Alias process, direction to clerk to issue, § 21, p. 
1019 

Date of issuance, § 14^ p. 1007 
Objections, hearing of, f 112, p. 1164 
Personal servlce, competency of i)erson serving, § 
27 

Publicatlon of process, § 104, p. 1149 
R^ura and proof of service, § 98 


Presumptions—Continued, 

Service of process, prlvilege of nonresident, § 89 
Pretense of settlement, personal service obtained by, 
§ 39 

Prima facie evidence, 

Publication of process, § 104, p. 1148 
Retum of process, S§ 100 
Principal and agent Agents, generally, ante 
Principal establisbment, personal service at plaoe of, 
§ 32, p. 1036, n. 79 
Printed signature, § 19 
Prisoners, service of process, immunity, § 82 
Private persons, personal service, validity, § 30 
Privileges, service of process, §§ 80-89, pp. 1112-1128 
Privity, retum of process, condusiveness as to tbose 
in, § 100 
Probable cause. 

Abuse of process, 

Pleading want of as essential, S 124, p. 1200 
Want of as element § 120, p. 1194 
Malicious use of process, ante 
Probate courts, process as including appeal from, § 1, 
p. 985 
Procedure, 

Amendment, § 114, p. 1174 
Retum, $ 116, p. 1184 

Objections, raising of, §§ 109-112, pp. 1157-1167 
Process as equivalent to, § 1, p. 981. 

Process server, aflfidavit of service, § 103 
Proof of Service. Retum and proof of servlce, 
generally, post 

Proper parties, publicatlon, servlce by, § 66 
Public corporatione, issuance against, § 7 
Public duties, nonresident entering Jurisdictlon for 
performance of, privilege from service of process, 
§84 

Publlcation, service by, §§ 54-72, pp. 1067-1105 
Absolute right to order for, § p. 1094. 
Acceptance and acknowledgment of personal serv¬ 
ice outside state in lieu of, § 73, p. 1107 
Actions in whicb autborized, § 57, pp. 1073-1076 
Sbowing in aflSdavit, § 64, p. 1085 
Address of defendant, notice to contain, § 69, p. 
1099 

Address of person to be served, sbowing as to, § 
64, p. 1087 

Affldavits, § 104, p. 1147 

Setting aside for defects in, § 108, p. 1157 
Age of defendant or ignorance tbereof, state- 
ments as to, § 64, p. 1086 
Agents, affldavit by, § 62, p. 1061 
Aid of publicatlon, § 78 
Alias writs after, § 21, p. 1020 
Alternative metbod, order directing, § 66, p. 1097 
Amendment, 

Affldavits, orders, etc., § 118 
Proof of, § 116, p. 1181 

Application and affldavit for order of, §§ 62-64^ 
pp. 1079-1093 

Attacbment of property of nonresident, § 59 
Attomey, affldavit by, § 62, p. 1081 
Autbentication of affldavit for, § 62, p. 1081 
Basis of order for, § 65, p. 1094 
Beneficiary of trust, § 66 

Cause of action to be sbown in affldavit for, § 64 
Certificate of publisber, § 104, p. 1147 
Clerical errors in affldavit for, § 64, p. 1063 
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Publlcation, Service by—Continued, 

Olerk of court, order of, § 66, p. 1003 
Oollateral attack, § 104, p, 1148 
Oommencement of publicatlon, § 70 
Oompletion, § 72 

Ooncealment to avoid Service, statements as to, 

§ 64, p. 1089 

Oonstruction of statutes authorizlng, § 65 
Constructive notice, § 64 
Oontents of, 

Notice, § 60, pp. 1008-1102 
Order for, S 05, P-1005 

Control of property by court as essential, § 69 
Cure of errors or defects in, § 113, p. 1172 
Date of mailing copies, amcndmont of return 
sbowing, § 117 

Day for appearance, order flxing, § 66, p. 1006 
Defects and objections, § 108, p. 1167 
Departure from state, § 66 

Statements as to, § 64, p. 1089 
Description of property in published notice, § 60, 

p. 1101 

Designation of, 

Paper in which notice published, § 71 
Parties in order for, § 65, p. 1006 
Period for publlcation, § 70 
Diligence, 

Prerequisite, § 68 
Sbowing as to, § 04, p. 1088 
Directions in order for, § 66, p. 1006 
Duration, § 66, p. 1007 
Bntry of order for, § 66 
Bvidence in aflidavit for, 8 04, p. 1084 
Bxistence of cause of actlon to be shown in affi- 
davit for, § 64, p. 1084 

Facts required to be shown in afiidavit or sworn 
statement, 8 04, pp. 1082-1003 
Flling, 

Affldavit, i 62, p. 1080 
Bili, declaration, etc., § 61 
Order for Service, 8 66 

Foreign language newspapor, publicatlon in, 8 71 
Form of, 

Aflidavit for certiflcate, 8 104, p. 1148 
Application for, 8 03 
Notice, 8 00, pp. 1008-1102 
Order for Service, 8 06, p. 1006 
Garnishment of f uuds, 8 69 
Good faith in making aflidavit for, § 62, p. 1080 
Grounds, 8 66 

Stated in aflidavit, 8 04, p. 1083 
Holidays, publicatlon on, 8 70 
Identification of action in order for, 8 05, p. 1090 
Inability to And or make persona! Service, state¬ 
ments as to, 8 04, p. 1000 

Information and belief, statements on, 8 04, p. 

1088 

Aflidavit, 8 64, p. 1083 

Initlals, designation of parties by, § 69, p. 1101 
Injunction, 8 69 

Interest as party, sbowing in aflidavit, etc., 8 64, 
p. 1085 

Interests of parties, designation in order for, 8 05, 
p. 1096 

Jurat to aflidavit for, 8 03 
Jurisdietion conferred, 8 66 
Jurisdictional facts, recital in otder, 8 05, p. 1096 
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Publlcation, Service by—Continued, 

Last resort, 8 54, n. 40 

Liens, action to establish or enforce, 8 67, p. 1075 
Lost Instruments, action to establish, 8 67, p. 1075 
Mailing of copies, 8 65, p. 1097 
Proof of, § 104, p. 1149 
Mailing of process in lieu of, 8§ 76-78 
Manner of, aflfiidavit or certiflcate of Service show- 
ing, 8 104, p, 1149 

Married women, designation in notice published, 
8 69, p. 1100 

Matters considered on motion to vacate order 
for, 8112, p. 1164 
Mode of publlcation, 8 68 
Motion to vacate order for, 8 110 
Names of defendants, notice as required to con- 
tain, 8 69, p. 1100 
Names of persons to be served, 

Designation in order, § 66, p. 1096 
Statements as to, 8 04, p. 1086 
Nature of action, 

Notice as required to contain, 8 09, pw 1099 
Recital in order for, 8 05, p. 1096 
Shown in aflidavit for Service, 8 04, p. 1084 
Necessary parties, 8 50 

Sbowing as to, 8 04, p. 1086 
Necessity as essential, 8 54 
Newspapors, designation in order for, 8 05, p. 
1007 

Nonresidents, 8 56 

Control and seizure of property, 8 59 
Return of not f ound, 8 00 
Notice, 8 55; 88 67-72, pp. 1098-1^06 
Number of weeks, designation, § 7rf 
Object of petition, notice as required to show, 8 
69, p. IIOO 

OflOicers authorized to take aflOidavlt for, 8 02, p. 
1081 

Operation of statutes provlding for, 8 66 
Order for, 8§ 06, 00, pp. 1003-1098 
Amendmen^ 8110 

Application and affldavit, 8 02, pp. 1079-1093 
Motion to vacate, 8 HO 
Setting aside for failure to flOie, 8 108, p. 1157 
Paper in which notice published, § 71 
Parol testimony, proof by, 8 104, p. 1148 
Particular actions or proceedlngs in which Serv¬ 
ice authorized, 8 67, p. 1074 
Personal Service outside state in lieu of, § 73, pp. 
1105-1110 

Personam, actions in, 8 57, p. 1073 
Persons making aflidavit for, 8 02, p. 1081; 8 104, 
p. 1149 

Persons on whom Service made, 8 50 
Place of prihting or publicatlon, 8 71 
Place of residence or ignorance thereof, showing 
as to^ 8 04, p. 1087 
Plalntiff, aflSidavit by, 8 62, p. 1081 
Post oflEice address of defendant, notice to contain, 
8 60, p. 1099 

Post oflOice address or ignorance thereof, showing 
as to, 8 04, p. 1087 

Posting copies, proof of, 8 104, p. 1149 
Posting in addition to, 8 79 
Prerequisites, 88 58^1, PP. 1070-1079 
Presumptions in ald of, 8 104, p. 1149 
Presumptions in respect of aflOidavit for order, 8 
62, p. 1080 
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Publication, Service by—Oontimied, 

Prima facie evidence, % 104, p. 1148 
Prior seizare of property as essential, § 59 
Proceedings in wbich autborized, § 67, pp. 1073- 
1076 

Proof of, § 104, pp. 1147-1160 
Proper parties, § 66 

Sbowing as to, § 64i p. 1086 
Property within jurisdiction as essential, § 56 
Publication as substitute for affidavit for order 
of, § 62, p. 1080 
Purpose, § 64 

Statutes authorizing, § 56 
Quasbing or setting aside, § 108, p. 1166 
Quasi in rem, actions or proce^ngs in, § 67, p. 

1074 

Recitals in order for, § 65, p. 1096 
Reformation of instruments, actions for, $ 67, p. 

1075 

Registered mail in lieu of, § 77 

Rem, actions or proceedings in, § 57, p. 1074 

Requisites of afiSdavlt or certificate of Service, §. 

64, p. 1091; § 104, p. 1148 
Residence of. 

Defendant, notice as required to sbow, § 69, p., 
1099 

Person to be served, sbowing as to, § 64> p. 
1087 

Residents, § 66 
Return of not found, § 60 

Diligence as sbown by, $ 64, p. 1091 
Seal on afiSdavit for, § 63 
Second order for, § 65, p. 1095 
Seizfure of property by court as prerequisite, 8 69 
Selection of newspaper, § 71 
Setting aside, § 108, p. 1156 
Statement of facts essential to autborize, § 64, pp. 
1082-1093 

Status as party, sbowing in affidavit, etc., 8 64, p. 
1085 

Statutory provisions, post 
Striet construction of statutes autborizing, 8 65 
Substitute for personal servlce, 8 64 
Substituted seiwice as equivalent, 8 P< 1052; 
§ 75 

Successive weeks, 8 70 
Sufficiency, 8 64 

Affidavit, 8 64, p. 1091 
Notice publisbed, § 69, p. 1099 
Suiplusage^ 

Affidavit for, % 64, p. 1083 
Order for servlce, 8 65, p. 1095 
Swearing to application for, 8 62, p. 1081 
Sworn certificate as essential, 8 104, p. 1148 
Swom statement of facts as essential, 8 64, pp. 
1082-1093 

Temporary presence of nonresident witbin state^ 
8 56 
Time, 

Affidavit for order of, 8 62, p. 1079 
Affidavit or certifleate of servlce sbowing, 8 
104, p. 1149 

Oolnpletion of Service, 8 72 
Designation of, 8 70 
Blling affidavit for, 8 62, p. 1080 
Mailing of copies, 8 65, p. 1097 
Notice as required to state, 8 69, p. 1102 
Proof of, 8104, p. 1148 


Publication, Service by—Contlnued, 

Time—Continued, 

Return of not found, 8 60 
Transients, 8 66 

Sbowing as to, 8 64, p. 1093 
TJnknown persons, 8 66 

Designation in publisbed notice, 8 69, p. 1101 
Diligence in respect of, 8 58 
Statements as to, 8 64, p. 1087 
Vacation, 

Matters considered on motion for, 8 112, p. 

1164 

Order for Service, motion, 8 110 
Valldity of statutes providing for, 8 65. 

Variance, setting aside on ground of, 8 108, p. 1157 
Venue of application for, 8 63 
Verlflcation of petition or complalnt on wliich 
ordered, 8 61 

Waiver of order of, 8 73, p. 1107 
Warning order, 

Notice by, 8 69, p. 1099 
Substitute, 8 24 

Written order as essential, 8 65, p. 1095 
Punitive damages, abuse of process, 8 124, p. 1203 
Purpose of process, 8 2 , p. 989 
Quasbing Service or return, 

Grounds for, 8108, pp. 1154-1167 
Operation and effect of order granting motion, 5 
112 , p. 1167 
Quasbing wrlt, 

Affidavits, motion accompanied by, 8 111 
Grounds for, 8 107, pp. 1151-1164 
Hearing on objections, 8 112, p. 1162 
Judgment on motion for, 8 112, p. 1165 
Matters considered on motion to quasb, 8 112, p. 
1163 

Motions for, 8 110 

Presumptions on bearing of motion to quash^ 
8 112, p. 1164 
Requisites of motion, 8 111 
Time of motion for, 8 113, p. 1167 
Quasi in rem, publication, Service by, in actions or 
proceedings in, $ 57, p. 1074 
Reading original process, personal Service by, 8 36 
Real party in interest, personal servlce by, 8 30 
Reclprocity, servlce of process, immunity of non¬ 
resident witnesses and sultors, 8 80, p. 1118 
Recognizance, 

Defendant in criminal case appearing pursuant to,. 

immunity from servlce of process, 8 82 
Process as including, 8 1, p. 984 
Redundant matter, return of process, 8 97 
Referees, nonresident witnesses, exemption from serv¬ 
lce of process, 8 81 
Reference, objections, 

Issues raised on, 8112, p. 1163 
Waiver by agreement for, 8 113, p. 1169 
Reformation of instrumenta* publication of process 
in action for purpose of, 8 57, p. 1075 
Registered mail, 

Publication of process, mailing in lieu of, § 77 
Substituted servlce by, 8 61 
Rebearing, objections, 8112, p. 1166 
Relssue of process, 8 21, p, 1018 
Relation back, 

Amendment, 8 114, p. 1175 
Return, 8 116, p. 1186 
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Relatlon back—Continued, 

Service of process, alias wiit, § 21, p. 1017 
Relief demanded, 

Amendment stating, § 115, p. 1179 
Notice of, i 17 

Rem, publication, Service by, in proceedings In rem, 
S 57, p. 1074 

Renewal of process, § 21, p. 1018 
Renewed writs, § 21, pp. 1017-1021 
RepresentatSve capacity, return of process, showing 
Service in, § 97 

Reauisites, §§ 10-20, pp. 1001-1017 
Residence or domicile, 

Personal Service, 

Leaving summons as, f 26, n. 7 
Place of, S 32, p. 1037 
Publication, Service by residents, § 56 
Statement of, § 15 
Substituted Service, § 45 

Leaving copy at, § 43, p. 1063; { 47 
Resuit of default, notice of, § 17 
Retroactive operation, 

Publication, Service by, statutory provisions, § 55 
Substituted Service, statute autborizing, § 50, p. 
1065 

Retum and proof of service, §§ 90-106, pp, 1128-1150 
Abandonment of writ as resuit of delay in making, 
§ 93 

Acknowledgment, § 38 
AfSdavit of Service, § 103 
Agents, showing service on, § 95 
Aiding retum, § 101 
Alterations, 8 94 

Presumptlons, 8 98 

Quashlng writ on ground of alteratlon with- 
out authority, 8 307, p. 1152 
Ambiguities, es:plaining, 8 101 
Amendment, §§ 116,117, pp. 1181-1187 
Oompelling amendment, 8 116, p. 1182 
Oonclusiveness on collateral atlack, 8 116, p. 
1185 

Oonformity to truth, 8 116, p. 1181 
Correction of defendantis name, 8 UT 
Date of return, 8 117 
Defects amendable, 8 UT 
Directions for retum, 8 115, pp. 1175,1179 
Discretion of court, 8 116, p. 1183 
Rifectuation of, 8 116, p. 1184 
Jurisdictiou to authorize, 8 116, p. 1183 
Jurlsdictional defects as cured by, 8117 
Leave of court, 8116, p. 1184 
Notice, 8 116i p. 1184, 

Officers making, $ 116, p. 1182 
Operation and efifect, 8 116, p. 1185 
Persons authorized to amend, 8 116, p, 1182 
Procedure^ 8 116, p. 1183 
Relation back, S 116, p. 1185 
Signature of offioer, S 117 
Time of, S 116, p. 1182 
Burden of proof, contradiction, 8 102 
Oircumstantial evidence, contradiction by, S 102 
Collateral attack, 8 100 
Oompelling amendment, 8 116, p. 1182 
Oompetency of person making service, presump- 
tion, 8 98 

Condusiveness, 8 100 

Affldavit of Service, § 103 


Retura and proof of service-Oontinued, 

Oonstruction to determine suflaciency, S 97 
• Contradiction, S 102 

Return, time, 8 113, p. 1168 
Corrections, presumption, 8 98 
Oorroboratlon, evidence contradictlng, S 102 
Court or officer to whom made, 8 92 
Cure of defects in, 8 113, p. 1172 
Date, amendment in rcspect of, 8 117 
Defects or omissions, 8 101 
Cure of, 8 113, p. 1172 
Definition of return of process, 8 90 
Delay in making, 8 93 
Delivery of copy, 

Presumption, 8 98 
Showing as to, 88 94, 95 
Deputies, 8 94 

Deslgnation of party served, 8 95 
Determination of suflDiciency, 8 97 
Dillgence, presumption, S 98 
Directioris for, S 12 

Discretion of court, amendment, 8 116, p. 1183 
Distinctlons, S 90 
Brasures in return, 8 94 
Evidence, 8 99 

Contradiction of, S 102 
Bxplainlng retum, 8 101 
Extrinsic evidence, 

Admissibility to prove material facts, S 101 
Contradiction by, 8 102 
Piling, § 105 

Porm, 88 04-97, pp. 1131-1130 
Afifidavit of service, S 103 
Functus officio, 8 99 
Xmpeachment, S 102 

Indivldual capacity, showing service in, f 97 
Indorsements, S 90 
Infercnces in aid of, § 98 
Interlineations, 8 94 

Jurisdictiou, conclusiveness for purpose of, § 100 
Jurlsdictional defects, amendment as curing, 8 117 
Jurlsdictional matters, S 90 
Language of statute, couching in, 8 94 
Lateness, 8 93 

Legal return day, 8 14, p. 1009 

Lost return, evidence admisslble in respect of, 

8 101 

Manner of service, 

Presumption, S 98 
Showing as to, S 95 
Mistake, admisslon of, 8 98 
Mortuus est, 8 96 
Multiple defendants, S 94 
Name of party served, deslgnation, 8 95 
Names of defendants served, amendment Includ- 
Ing, 8.117 
Necessity, S 90 

Negativing return, evidence required, S 102 
Nihil habet, 8 96 
Not found, § 96 
Officer making, 88 91, 94 
Authority, S 91 
Conclusiveness against, 8 100 
Omissions, supplying, § 101 
Operation and effect,; S 99 
Parol evidence, 

Contradiction by, S 102 
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Return and proof o£ Service—JContinued, 

Parol evidence—Contiiiued, 

Supplying omissions, § 101 
Particular matters to be shown, § 95 
Parties to, 

Aetion, § 91 

Traverse of retnm, § 111 
Performance of duty, presnmptlon, § 98 
Person served, presumption, § 98 
Personal Service, presumption, § 98 
Place, designation of, § 13 
Place of Service, 

Presumption, § 98 
Showing as to, § 95 
Prematureness, § 93 
Presumptions, § 98 
Prima facie evidence, §§ 99, 100 
Private persons^ amendment, § 116, p. 1181 
Privity, condusiveness as to those in, § 100 
Process not served, § 96 
Publication of process, § 104, pp. 1147-1150 
Retum not found, § 60 

Diligence as sbown by, § 64, p. 1091 
Purpose of return of process, § 90 
Qualification of oflSicer making retum, presump- 
tion, § 98 

Quashing or setting aside, grounds for, | 108, 
pp. 1154r-1167 

Quashing retum, judgment on motion, § 112, p. 
1166 

Recitals in, § 94 
Redundant matter, § 97 

Representative capadty, showing as to Service 
in, § 97 

Requisites, §§ 94-97, pp. 1131-1136 
Affidavit of Service, § 103 
Setting aside return, evidence, § 112, p. 1165 
Several defendants, § 94 
Signature, 

Amendment adding or correcting, § 117 
Retum, § 94 

Strangers to record, condusiveness as to, § 100 
Substituted Service, showing in respect of, § 95 
Suflaciency of, 

Flling, § 106 

Retum, §§ 94-97, pp. 1131-1136 
Surplus matter, § 97 
Time, § 93 

Amendment, § 116, p. 1182 
Contradiction of retum, § 113, p. 1168 
Filing of, § 105 

Hearing on objections, § 112, p. 1162 
Presumption, § 98 
Showing as to, § 95 
Traverse of retum, § 110 

Direction of verdict on, § 112, p. 1166 
Evidence, § 112, p. 1165 
Requisites, § 111 

Unauthorized return, operation and effect, § 99 
Venue, place of Service indicated by, § 95 
Verification, § 94 
Verity as imported, § 99 
Return day, 

Personal Service on, § 33 

Quashing or abating writ on ground that it does 
not contain, § 107, p. 1152 
Retnmable process, defined, $ 1, p. 986 


Revocation, Service by, proof of, amendment, § 116, 

p. 1181 

Rule, process as embracing, § 1, p. 983 
Rules of court, 

Direction, § 12 

Form and contents, alias or pluries writs, § 21, p. 
1020 

Form of process, § 10 
Personal service, 

Delivery of copy of process, § 36 
Mode of efPecting, § 34 

Substituted Service, construction of mles author- 
izing, § 43, p. 1056 

Sanity, abuse of process predicated on institution 
proceeding to inquire into, § 121 
Seal, § 19 

Amendment in respect of, S 115, p. 1180 
Indorsements, § 20 

Personal Service, coj?j of process served, § 36 
Publication of process, aflEidavit for, § 63 
Waming order, § 24 
Search warrants, 

Process as induding, § 1, p. 988 
Use of process predicated on, § 121 
Secretary of state, substituted service on, 5 50, p. 
1062 

Seizure of property, service of process, § 25, p. 1024, 
n. 89 

Service of process, §§ 25-89, pp. 1022-1128 

Abatement of writ for insuflfiiciency, $ 107, p. 1153 
Acceptance of service, generally, ante 
Adoption of proper method, § 25, p. 1024 
Affidavits, § 103 

Proeeedings to assert privilege of nonresi- 
dent, § 89 

Agents, 

Acknowledgment of service, § 38, p. 1047 
Presumption, § 98 

Alias writ, relation back, § 21, p. 1017 
Alteration after, efPect of, § 22 
Amendment, necessity of service after, § 114, p. 
1175 

Answer, daim of immunity or privilege asserted 
by, § 89 

Attendance in court, immunity of witnesses and 
suitors, § 80, p. 1114 

Attorney in fact, acknowledgment by, § 38, p. 
1047 

Burden of proof, privilege of nonresident, § 89 
City marshals, aflSidavit or statement, § 103 
Olaim of privilege, waiver of privilege by failure 
to daim, § 88, p. 1124 

Gomity, immunity of nonresident witnesses and 
suitors, § 80, p. 1118 

CJompletion, personal service on nonresidents 
outside state, § 74 

Gonstables, affidavit or statement, § 103 
Construction of statutes relating to, § 25, p. 1024 
Constructive service^ generally, ante 
Controlling reason doctrine, exemption from Serv¬ 
ice, § 88, p. 1126 
Coroner, presumptions, § 98 
Defects and objections, generally, ante 
Delay in daiming privilege, waiver resulting, § 
88, p. 1124 

Deputies, affidavits or statements, § 103 
Direction to officer, $ 12 
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Service crf process—Oontinned, 

Blectors, exemption, § 85 

Bnforcement of privilcj?e of nonresidents, § 89 
Estoppel to object in rospect of, § 113, p. 1170 
Bvidence, niles applylng, § 112, p. 1105 
Bxemptions, §§ 80-89, pp. 1112-1128 
Failure to serve, return, § 96 
Fillng retum or proof, § 105 
Form, acknowledgment of Service, § 38, p. 1048 
Frand, quashing or abating writ on ground of, 
i 107, p. 1152; § 108, p. 1154 
Hearing on objections, § 112, pp. 1162-1107 
Hcrty day, persons observing, § 87 
Immunity, §§ 80-80, pp. 1112-1128 
Indorsement, 

Acknowledgment of Service, § 88 
Setting aside for lack of, § 108, p. 1150 
Infants, presnmption, § 98 
Jurors, exemption, § 86 

Laches, loss of right to object to, § 113, p, 1170 
Loss of immunity from Service, § 88* pp. 1124- 
1127 

Lost retum, evidence admissible in respect of, 
§ 101 

Manner of, 

Presumption, § 98 
Retum as required to show, § 95 
Ministeria! act, § 25, p. 1023 
Mlsjoinder of- actions, quashlng on grouiid oP, 
§ 108, p. 1156 
Modes, § 26, pp. 1022-1025 
Motion to quash, § 110 
Requisitos of, § 111 

Motion to set aside or quash, assertion of prlv- 
ilege of nonresident by, § 89 
Motlons, raising dofccts by, § 110 
Nature, § 25, pp. 1022-1025 
Necessity, § 25, pp. 1022-1025 
Personal Service, § 20 
Nonresldonts, 

Immunity of witnesses and sultors, 8 80, p. 
1114 

Personal Service outsido state, § 73, pp. 1105- 
1110 

Protection or enforcement of priviloge, § 80 
Quashing Service on, § 108, p. 1155 
Parol evidence, admissibility to Show receipt of 
Service, § 112, p. 1104 
Parties, traverse of return, § 111 
Personal Service, gencrally, ante, 

Place, 

Aflfiidavlt of Service showing, § 103 
Personal Service, 8 32, pp. 1035-1039 
Presumption, § 98 
Return as required to Show, § 05 
Substitntod Service, § 47 
Plural alRdavits, showing by, § 103 
Presumptions, privilege of nonresident, § 89 
Prisoners, immunity, § 82 
Privileges, §§ 80-89, pp. 1112-1128 

Quashing on ground Service was made on 
privileged person, § 108, p. 1156 
Process server, affidavit or statement of Service, 

§ 103 

Proof of Service. Return and proof of Service, 
generally, ante 

Protection of privilege of nonresident, 8 89 


Service of process—Oontinued, 

Pnblieation, Service by, generally, ante 
Ptirpose of, § 25, p. 1023, n. 75 
Qualiilcation of person servlng, affidavit showing, 
§ 103 
Quashing, 

Assertion of privilege of nonresident by mo¬ 
tion to quash, § 89 
Grounds for, § 108, pp. 1164-1157 
Operati on and efiTect of order quashing, § 112, 
p. 1167 

Rcciprocity, immunity of nonresident witnesses 
and suitors, § 80, p. 1118 

Refcronce, issues raised on objections to, § 112, p. 
1163 

Refusal of personal Service, § 34 
Relation back, alias writ, § 21, p. 1017 
Requisitos, acknowledgment of Service, § 88, p. 
1048 

Return and proof of Service, generally, ante^ 
Scizure of property, § 26, p. 1024, n. 89 
Solection of process server, § 12 
Sotting aside, assertion of privilege of nonresi- 
dent by motion, § 89 

Sole purpose doctrine, exemption from Service, § 
88, p, 1125 

Statutory provisions, post 
Stibstituted serviqe, generally, post, 

Suitors in attendance in court, immunity, § 80, p. 
1114 

Terrltorial Jurisdiction, immunity of witnesses 
and suitors outside of, § 80, p. 1116 
Third persons, proof by affidavit of, § 103 
Time, 

Acknowledgment or acceptance, § 38 
Affidavit of Service showing, § 103 
Oontradiction of return, § 113, p. 1108 
Hearing on objections, g 112, p. 1162 
Mailing in lieu of publication, g 78 
Objections to, g 113, p. 1167 
Personal Service, g 83 

Delivery of copy of pleading, g 37 
Presumption, g 98 

Quashing writ on ground of failure to serve 
within time, g 107, p. 1152 
Return, amendment, g 116, p. 1182 
Substituted Service, g 47 
Traverse of return, g 110 

Direction of verdict on, § 112, p. 1166 
Evidence, g 112, p. 1165 
Requlsites, g 111 
Vacation, 

Matters considered on motion to vacate, g 
112, p. 1163 

Operation and effect of order vacatlng, § 112, 
p. 1167 

Waiver, g 25, p. 1025 

Defocts in, g 113, p. 1168 
Immunity from Service, g 88, pp. 1124-1127 
Witnesses, immunity, g 80, p. 1112 
Set-off and counterclaim, 

Abuse of process, accrual of cause of action in 
nature of, g 124, p. 1199 
New process as essential, g 4 
Setting aside Service or return, 

Bvidence, g 112, p. 1165 
Grounds for, g 108, pp. 116^1167 
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Setting aslde servioe or retnm—Continued, 

Matters considered on hearlng of matlon for, § 

112, p. 1163 

Setting aside writ, 

Grounds for, § 107, pp. 1151-1154 
Hearlng objections, § 112, p. 1162 
Jndgment on motlon for, $ 112, p. 1165 
Motlons for, § 110 
Several defendants, 

Personal Service, 

Helivery of copy of pleading, § 37 
Manner of, § 34 
Place of, § 32, p. 1037 

Resldents of dilferent connties, § 32, p. 1037 
Return of process, § 04 
Snbstituted Service on, § 46 
Several parties, personal Service on some only, { 31 
Sheriffs, direction to, $ 12 
Short sninmons, deflned, § 1, p. 688 
Signature, § 19 

Amendment in respect ot § 115, p. 1180 
Indorsements, § 20 
Retum of process, § 94 
Time, indorsement, § 20 

Sole purpose doctrine, exemption from Service of 
process, f 88, p. 1125 
Speclal denties, personal Service, § 29 
Special officers, Service of process, § 12 
Specific performance, personal Service on nonresidents 
outside state, actions to enforce, § 73, p. 1109 
Spelling, name of party, inaccnracy in, S 15 
Stamp, § 19 

Personal Service, copy served, § 36 
State ojaSlcers, substituted Service on, § 60, p. 1062 
Statement of, 

Nature of action, § 16 
Time or date, § 14, pp. 1007-1010 
Statutory provisions, 

Acknowledgment of Service, § 38, p. 1047 
AjSadavlt of Service of process, § 103 
Amendment, § 114^ p. 1172 
Amount demanded, notice of, $ 17 
Compliance witb, § 10 

Constructive Service, striet observance, § 25, p. 
1025 

Oontents, alias or pluries writs, $ 21, p. 1020 
Cross pleading, process as essential, § 4 
Date of ming petition or complaint, statement, 
§ 14, p. 1007 
Direction, § 12 

Filing of retum or proof of Service, § 105 
Form of process, § 10 

Alias or pluries writs, § 21, p. 1020 
Holy days, Service of process on person observ- 
ing, § 87 

Indorsements, § 20 
Issuance, 

Compliance wltb, $ 5 
Conditions precedent, § 9 
Designation of person or oflacer, | 6 
Place of, § 8 
Time for, § 9 

Alias or pluries writs, § 21, p, 1020 
Jurors, exemption from Service of process, § 86 
Mail^ Service on non^idents by, $ 77 
Meaning of term as employed in, § 1, p. 982 
Nature of action, statement of, § 16 


Statutory provisions—Continued, 

Objections to defects in process or Service, time 
for, § 113, p. 1167 
Personal Service, 

Attorney or agent of party, § 31 
County of resldence, § 32, p. 1037 
Delivery of copy of process, § 36 
Designation of oflacer to make, § 28 
Disqualification of oflBcer or deputy, $ 28 
Mode of effecting, § 34 

Nonresidents outside state, § 73, pp. 1105,1108 
Oflacer party to or interested in litigation, § 
28 

Readlng original process, $ 35 
Time of, $ 33 

Publlcation, service by, § 54 

Actions in wbicb autborized, § 57, p. 1073 
Aflldavit for, § 62, pp, 1079, 1080; § 64, p. 
1082 

Authorization, § 55. 

Oommencement of publication, § 70 
Completion of publication, § 72 
Filing or entry of order, § 66 
Form of, 

Afladavit, § 104, p. 1148 
Notice, § 69, p. 1099 
Mailing copies, § 65, p. 1097 
Mode of publication, § 68 
Notice, S§ 67-72, pp. 1098-1105 
Order of publication, § 65, p. 1093 
Persons on wbom service made, § 56 
Prerequisites, } 68 
Purpose, § 66 
Return of not found, § 60 
Seizure of property of nonresident, § 69 
Time notice publisbed, $ 70 

Quasblng summons, motions for, ‘i 110 
Registered mail, service of process on nonresi¬ 
dents, § 77 

Requisites of process, § 10 
Return of process, 

Amendment, § 116, p. 1181 
Oflacer to wbom made, 8 92 
Time for, § 14, p. 1009 ; 8 93 

Seal, 8 19 
Service of process, 

Acknowledgment of, 8 38, p. 1047 
Suflaciency, § 25, p. 1023 

Signature, 8 19 
Style of process, § 11 
Substituted service, 8 43, p. 1053 

Agent or attorney, service on, 8 50, pp. 1061- 
1065 

Oonstiniction of statutes authorizing, 8 43, p. 
1055; 8 50, p. 1062 

Informing recipient of copy as to contents, 8 
49 

Order for, 8 53 

Person wltb wbom copy left, 8 48 
Place of leaving copy, 8 47 
Posting and mailing, 8 51 
Striet constructlon of statutes autborizing, 
8 43, p. 1065 ; 8 50, p. 1062 
Teste, § 18 

Title of cause, statement as to, § 15 
Waiver, issuance of process, 8 2, p. 990 
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Statutory provisions—Continued, 

Waming orders, substitute for Service by publi- 
cation, § 24 

Statutory Service, qualifications of pcrson serving, 
§ 27 

Stockholders, 

Donble liability, publication of process in action 
to enforce, § 57, p. 1075 
Personal Service by, validity, § 30 

Strangers to record, return of process, conci usi veiioss 
as to, § 100 

Striking parties, necessity of process, § 3 
Style, § 11 

Amendment in respect of, § 115, p. 1380 
Subpoenas, 

Abuse of process predicated on, § 121 
Process as includlng, § 1, p, 984 
Substituted Service, §§ 43-53, pp. 1052-1067 
Aflidavit for ordei*, § 63 
Age of person with whom copy left, § 48 
Agent, Service on, § 60, pp. 1001-1005 
Altemative metbod, § 43, p. 1054 
Apartment houses,^ leaving copy with superin¬ 
tendent, § 48 

Application for order, $ 63 
Attomeys, Service on, § 50, pp. 1001-1005 
Oompletion of, § 43, p. 1054 
Mailing, § 51 

Concealmcnt to avoid personal Service, § 44 
Constructive Service distinguishod, § 43, p. 1052 
Gourt order as essentlal, $ 52 
DeiOned, § 43, p. 1052 
Dlligence, $ 44 

Doing business within state, Service on agent, 
8 50, p. 1063, n. 79 

Dwelling house, leaving copy at, § 47 
EJvasion of personal Service as authorizing, § 44 
Existence of cause of action as essentlal, § 44 
Hotel, leaving copy at, 8 47 
Inability to flnd or serve defendant as essentlal, 
8 44 

Ixiforming recipient of copy as to contents, 8 40 
Knowledge of defendant^s whereabouts as pre- 
cluding, 8 44 
Mailing copy, 8 51 

Member of family, leaving copy with, 8 48 
Nonresidents, 8 45 

Operation and effect, § 75 
Personal Service outslde state, 8 73, p. 1106 
Service on agent, 8 50, pp. 1061-1065 
Notice, necessity, 8 43, p. 1054 
Order for, 8 52 

Application or affidavit, 8 53 
Partnership, agent of nonresident partnershlp, 

8 50, p. 1064 

Person with whom copy left, 8 48 
Personal service distinguished, 8 43, p. 1052 
Pilot or master of boat, seiTlce on, 8 50, p. 1064 
Place of leaving copy, 8 47 
Postlng of copy, § 51 
Quashing, 8 108, p. 1156 
Registered mail, 8 61 
Hesident defendant, 8 45 
Retroactive operation of statute authorizing, 8 50, 
p. 1065 

Return of process, showing in respect of, 8 95 
Secretary of state, service on, § 60, p. 1062 
72 C. J.S.—86 


Substituted service—Continued^ 

Setting aside, § 108, p. 1156 
Soveral defendants, 8 46 
State officers, Service on, 8 60, p. 1062 
Statutory provisions, ante 
Time, 8 47 

Usual place of abode, leaving copy at, § 47 
Wife of defendant, leaving copy with, 8 48 
Substitution of parties, necessity of process, 8 3 
Succeeding term, process returnable to, 8 14, p. 1010 
Successive writs, 8 21, pp. 1017-1021 
Summary proceedings, 

Necessity of process, 8 2, p. 989 
Nonresident parties and witnesses, exemption 
from Service of process, 8 81 
Summary process, defined, 8 i, p. 986 
Summons, defined, 8 1, p. 987 

Supplementa! pleading, new process as essentlal, § 4 
Supplying lost process, 8 23 
Surplusage, 

Amendment, striking out, 8 115, p. 1176 
Name of party, 8 15 
Publication of process, 

Aflidavit for, 8 64, p. 1083 
Order for, 8 35, p. 1005 
Return of process, § 97 

Tax sales, notice of as process, 8 P. 983 
Telephones, personal service, rcading original process 
over, 8 35 

Term of court, specifications in respect of, 814, p. 1009 
Torritorial Jurisdictiou, 
iHsuance, § 8 

Personal service, 8 32, p. 1035 
Service of process, immuuity of witnesses and 
suitors outside jurisdiction, 8 80, p. 1116 
Teste, 8 18 

Amendment in respect of, 8 315, p. 1180 
Presumption of issuanco on day of, g 14, p. 1007 
Quashing or abating wrlt for lack of, 8 107. 

p. 1162 

Signature appearing in, 8 19 
Style distinguished, 8 11 
Warning order, 8 24 

Thlrd^ pers^s, Service of process, proof by aflidavit 
Time, 

Amendments, 8 114, p. 1173 
Motlon for, 8 114, p. 1174 
Appearance, specifleation of time, § 14, p. 1008 
Indorsements, 8 20 
Issuance of process, g 9 

Alias or pluries writs, 8 21, p. 1020 
Mailing copy of process in lieu of publication. 

8 78 

Objcctions to process, 8 113, p. 1167 
Personal service, 8 33 

Dellvery of copy of pleading, f 37 
Publication, service by, ante 
Return of process. Return and proof of service^ 
ante 

Service of process, ante 
Signature, indorsement, 8 20 
Statement of, 8 14, pp. 1007-1010 
Substituted service, 8 47 
Teste, 8 18 

Title of cause, designation, j 15 
1345 



INDEX TO PKOVEISS 


Transients, pnbllcation, Service by, § 50 
Sbowing as to, § 64, p. 1093 
Traverse, retum of process, § 110 

Direction of verdict on, § 112, p. 1166 
Bvidence, | 112, p. 1166 
Requisites, § 111 

Trespass, abuse of process, form of action for, § 124, 
p. 1199 

Trial, abuse of or maJieious use of process, actions 
for, § 124, p. 1202 

Trust beneficiary, publication, Service by, § 56 
Typed signature, suflfleiency, § 19 
Undertaking, process as including, § 1, p. 984 
TJnknown defendants, designation by fictitious names, 
§ 15 

Unknown persons, 

Objections, § 106, n. 65 
Publication, Service by, § 56 
Diligence, § 68 

Designation in publisbed notlce, § 69, p. 1101 
Statements as to, § 64, p. 1087 
Use in judicial proceedings, §§ 2-4, pp. 988-994 
Use of process, dispossessory warrant, S 121 
Usual place of abode, 

Personal Service, § 32, p. 1037 
Substituted Service, leaving copy at, § 47 
Vacation, direction of Service in case of application 
made in, § 12 

Validation, construction of writ so as to validate it, 
8 14, p. 1010 

Validity, SS 10-20, pp. 1001-1017 
Variance, 

Amendment, corxection by, § 115, p. 1176 
Personal serviee, original writ and copy served, 
§ 36 

Quasbing or abating writ on ground of, § 107, 
p. 1153 

Venue, 

Publication of process, application for, ,§ 63 
Return of process, place of Service indicated by, 
8 95 

Verdict, cure of errors and defects in process by, 
§ 113, p. 1171 
Verification, 

Publication of process, complaint or petition on 
which ordered, § 61 
Retum of process, § 94 
Verity, return of process importing, § 99 
Void process, 

Amendment, § 114, p. 1173 
Autbority to serve, § 28 
Deflned, § 1, p. 986 

Indorsements, failure to comply with law, § 20 
Jurisdiction as afCected, | 10 
Operation and efCect of Service of, § 40 


Void process—Continued, 

Seal, omission of, § 19 
Signature, want of proper signature, § 19 
Waiver, revival by, § 113, p. 1168 
Voidable process, 

Amendment, § 114, p. 1173 
Defined, § 1, p. 986 
Seal, omission of, § 19 
Signature, want of proper signature, § 19 
VaUdity, § 10 
Waiver, 

Acknowledgment of Service, effect as, % 38, p..l047 
Amended pleading, issuance of process on, § 4 
Immunity from Service of process, § 88, pp. 1124- 
1127 

Issuance of'process, § 2, p. 990 
Necessity of process in absence of, § 2, p. 9S9 
Objections, grounds not set up in motion to quash, 
§ 111 

Objections to process or serviee, § 113, p. 1168 
Personal Service of process, § 26 
Second serviee as, § 41 
Statutory requisites, § 34 
Publication, order for serviee by, % 73, p. 1107 
Service of process, § 25, p. 1025 

Defects or irregularities, § 113, p. 1108 
Immunity, § 88, pp. 1124-1127 
Summons, § 10 

Void process, revival by, § 113, p. 1168 
Warning order, 

Publication, serviee by, notice by means of, § 69, 
p. 1099 

Substitution for serviee by publication, § 24 
Warrants, 

Process as including, § 1, p. 988 
Seizure, abuse of process predicated on, § 121 
Warranty, notice to warrantor as process, % 1, p. 983 
Witnesses» 

Goznmission to examine as process, § 1, p. 984 
Service of process, immunity, § 80, p. 1112 
Words and phrases. Deflnitions, generally, ante 
Writing, 

Alias process^ request for issuance, § 21, p. 1019 
Personal serviee, appointment of special deputy, 
$ 29 

Publication of process, order for, § 65, p. 1095 
Writs, 

Alias writs, ante 

Inquiry, process as including, § 1, p. 984 
Removal, abuse of process predicated on, § 121 
Synonymous term, § 1, p. 981 
Wrong term, process returnable at, § 14, p. 1010 
Wrongful use, abuse of process, element of, $ 120, 
p. 1191 
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Common law, 

Indictmont for oifense under, § 5 
Nature of offense at, § 3 

Oommon nuisanec, profane swoaring and cursing, § 3 

Construction, statutos or ordiuancos punishlng, § 4 

Conviction for, form of, § 5 

Cursing, offense at coinnioii law, § 3 

Deflnition, § 1 

Elements of offenso, §§ 2-4 

Bvidence, proseeutions for, § 5 

Form of conviction, summary prosc<*utions, § 5 

God, 

Profanity as irroveronco toward, § 1 
Use of name a-s nc^cessary to constitute offcniso, 
§ 4 

Holy things, profanity as irrovcircnce agaiiist, § 1 
Indictmont and information, prosecutiou by, § 5 
Instructions to jury, prosecutions for, § 5 
Jury quostious, prosecaitiou for, § 5 
Municipal ordiuancos, punishmont undor, § 4 
Nature of offenso, §§ 2-4 

Obscene words, use of as constituting offc^iso, § 4 
Place, use of words, § 4 
Privato premisos, cursing on as offense, § 4 
Prosecution for, § 5 


Public nuisance, cursing repeated to emetent becoming, 

§ 3 

Publicity, 

Indictmont alleging as sufficient, § 5 
Necessity, § 3 

Statutos or ordinances punishing, § 4 
Punishmont, form of conviction, § 5 
Ropetition, 

Indictmont as roquired to allege, § 6 
Necessity, statutos or ordinances punishlng, § 4 
Profane words, necessity, § 3 
Senso in whlch words used, § 4 
Spokon words, off<inse as applying to only, § 4 
Statutory provisions, 

Indictmont or offense undor, § 5 
Punishmont undor, § 4 

Stroets, statutos or ordlnance prohibiting use of pro¬ 
fanity in, § 4 

Summary proccioding, proso<aitiou by, § 5 
Hummary proso<‘utlou, form ol! conviction, § 5 
Swearlng, offense at common law, ^ 3 
Vulgar words, uso of as constituting off<mse, § 4 
Words and phrases, § 1 

Writl;en communication, delivory as constituting of¬ 
fense, S 4 
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